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APPLICATION NO.: 4-96-076
APPLICANT: Serra Canyon Property Owners Association AGENT: Sherman Stacey

PROJECT LOCATION: Serra Road, 200 feet North of Pacific Coast Highway,
City of Malibu; Los Angeles County

PROJECT DESCRIPTION: Construction of a 105 square foot guard house; change
ingress and egress of Serra Road to provide two lanes of ingress, one lane of
egress; widen Serra Road to a maximum width of 55 feet at the guard house with
no grading.

Lot area: underlying lot of guardhouse: 15.33 acres
Building coverage: 105 sq. ft.

Pavement coverage: approx. 3,800 new sq. ft.

Landscape coverage: 0 new

Ht abv fin grade: 18 feet

LOCAL APPROVALS RECEIVED: "Approval in Concept" from the City of Malibu. Fire
Department “Approval in concept” for road width.

SUBSTANTIVE FILE DOCUMENTS: Coastal Development Permit Applications 5-91-622
(Serra Retreat Homeowners Association) and 5-96-060 (Serra Canyon Property
Owners Association).

SUMMARY OF STAFF RECOMMENDATION:

This is an after-the-fact permit for the construction of a guard house, and
widening and changes to the ingress and egress of Serra Road. The guard house
has been constructed; however it is not currently used and access has not
changed on the road. In 1992 the Commission denied the identical project on
the basis that the project would adversely impact public access. Staff again
recommends that the Commission deny the proposed project on the basis that it
will adversely affect public access to a State Park immediately adjacent to
Serra Road, and it is not the least environmentally damaging feasible
alternative. If the project is approved, neither the park rangers nor the
public would have access to Malibu Lagoon State Park through Serra Road.
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STAFF RECOMMENDATION: .

The staff recommends that the Commission adopt the following resolution:
I. Denial

The Commission hereby denies a permit for the proposed development on the
grounds that it would not be in conformity with the provisions of Chapter 3 of
the California Coastal Act of 1976 and CEQA, and would prejudice the ability
of the local government having jurisdiction over the area to prepare a Local
Coastal Program conforming to the provisions of the Coastal Act.

STAFF NOTE

Pursuant to Section 13109 of the California Code of Regulations, following a
final decision of a coastal development permit, an applicant can reapply to
the Commission for substantially the same development after six months from
the date of the final action. Therefore, this application is proposed under
13109 of the California Code of regulations. The proposed after-the-fact
application is identical to the application that was before the Commission
under 5-91-622 (Serra Retreat Homeowners Association) (See Exhibit 1). That
permit application was denied by the Commission on June 10, 1992 based on
adverse impacts to public access.

Pedestrian and Equestrian access to Malibu Lagoon State Park from Serra Road
is available now; vehicular access is proposed for the future. Picnic tables
and parking in the area accessed from Serra Road are included on the general .
plan as future improvements for this park. The proposed project would

eliminate the current and future access to Malibu Lagoon State Park from Serra

Road. Based on these .adverse impacts to public access and recreational

opportunities, the California Department of Parks and Recreation (P&R) opposes

this project (See Exhibit 3). P&R also opposed the project in 1991 when

proposed under the application 5-91-622. Two letters from P&R, submitted in

response to CDP application 5-91-622, which address their concerns are

included as Exhibits 5 and 6. ;

I1I. Findings and Declarations.

The Commission hereby find and declares as follows:
A. Project Description and Background

The applicant is proposing to construct a 110 square foot guard house at the

entrance to Serra Canyon on Serra Road Just north of Pacific Coast Highway,

and widen that portion of Serra Road from Pacific Coast Highway to north of

the guard house. The widening of the road is to allow for two lanes on

ingress east of the guard house. The existing lane to the west of the guard

house will become an egress lane. The guard house has been constructed and

the paving of the road occurred. However, the guard house is not used and
ingress/egress on this portion of the road has not changed. Currently access

through this area is via the existing paved portion of the road which lies

completely to the west of the proposed guard house. .

The portion under consideration, in this permit, extends north from Pacific
Coast Highway approximately 140 feet. The applicant is proposing to widen the
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existing two lane, twenty foot wide road, by paving a portion of the road to
the east of the existing pavement (this has already occurred). This area is
relatively flat and free of vegetation. Vegetation clearance has occurred in
this area in the past, and the area has been used for parking. The paving
will create two entrance lanes on the east side of the guard house which will
merge onto the existing road beyond the guard house.

Serra Road is currently a privately maintained twenty foot wide road.

Although Serra Road, as built, is only twenty feet wide, the road is surveyed
as a fifty foot wide easement for road and highway purposes. As Serra Road is
a private road, the underlying property owners on either side of the road are
the underlying property owner to the center line of the road. In this case,
William O'Conner is the underlying property owner to the east of the
centerline. On this property, the guard house is located, and the widening of
the road has occurred. The property located immediately west of the road is a
portion of Malibu Lagoon State Park, and is maintained by the California
Department of Parks and Recreation (P&R). Currently the paved portion of the
road is on this half of the easement. There is an entrance to the State Park
located approximately 500 feet north of Pacific Coast Highway and 300 feet
north of the proposed guard house.

Changes proposed on the State Park portion of the road include changing the
current ingress/egress status of the road to egress only. Staff did inform
P&R of the application and was invited to be a co-applicant pursuant to
Section 30601.5 of the Coastal Act (See Exhibit 2). P&R has declined to be a
co-applicant in this application and stated that they oppose the project (See
Exhibit 3).

Changes on the eastern portion of the road include the guard house and
widening of the road. No grading was necessary to construct the guard house;
the area was flat and clear of vegetation. There is a single family
residence, with a Sweetwater Mesa address, on the prominent knoll to the east
of the guard house (5-88-443 Q'Conner). The Serra Retreat Homeowners
Assoctation does have an easement for ingress and egress along the eastern
portion. of Serra Road. The easement also includes, in Section 1b. of the
modification of easement terms, the right to construct a gate house in order
to control pedestrian and vehicular access to and from the various parcels.
The Department of Parks and Recreation (P&R) have ingress and egress rights
over the existing paved portion of Serra Road, because it is on their
property. However, P&R does not have easement rights over the portion of
Serra Road on the eastern adjacent property.

The proposed change in ingress/egress will remove uninhibited access to the
entrance to Malibu Lagoon State Park located along the west side of Serra
Road, and instead place ingress access through private property on the eastern
side of Serra Road. Neither the public nor P&R have an easement for this
eastern portion of the road and thus would have no access to the State Park
entrance. This state park entrance is located off Serra Road approximately
500 feet north of Pacific Coast Highway, 300 feet north of the proposed guard
house site. This entrance accesses Malibu Creek State Park north of the mouth
of the Lagoon on the north side of Pacific Coast Highway. Access to this park
entrance s currently 1imited -to pedestrians and equestrians as there are
currently no provisions for public parking. However, park rangers do access
the park by vehicles. In addition, P&R has stated that they would 1ike to
improve this area with picnic tables as described in the general plan for this
park. Additional parking for the State Park is also proposed as a future
improvement for this area. Currently, that area is maintained by Park Rangers.
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There are no signs which direct the public to the State Park entrance. There
are, however, signs which indicate that the road is private and trespassing is
not allowed. Serra Road is a privately maintained road. However, the first
500 feet of Serra Road, from Pacific Coast Highway are on P&R property and as
such is available to the public. Moving the ingress to the eastern side of
the road easement would put the road on private property and eliminate this
availability for the public to access the park entrance. Absent from this
project is any proposed mechanism by which park users could access the park
from Serra Road once the proposed project is compiete. '

The applicant asserted, under the previous application that the guard house
and widening of the road are necessary to ensure the safety of the residents
and their property, and that the placement of a guard house will deter crime
in Serra Retreat area. '

An additional reason proposed by the applicant in 1991 was the concern by the
residents that when re-construction of the bridge over Malibu Creek, on
Pacific Coast Highway commenced, the public would use Serra Road as an
alternative route to the Civic Center area, increasing the traffic and
possibility for traffic accidents. At this time, the bridge is complete. The
applicant has not provided any evidence that increases in traffic have
occurred during construction of the bridge, nor is it relevant at this time
since the bridge is complete.

B. Development

Section 30106 of the Coastal Act defines development in part as "...on
land...the placement or erection of any solid material or structures;
construction. Section 30610 (a) provides that no coastal development permit
shall be required for improvements to single family residences except for
those classes of development specified by the Commission by regulation which
involves a risk of adverse environmental effect and shall require a coastal
development permit. Section 13250(b) states, in part, that a coastal
development permit shall be required for any addition to a single family
residence where the original permit issued for the original structure by the
Commission indicated that any future additions would require a coastal
development permit. This project involved the widening of an existing road
and the construction of a guard house on a 1ot with an existing single family
residence. The residence on this lot was approved under coastal development
permit 5-88-443 (0'Conner), which contained a special condition requiring the
recordation of a future improvements deed restriction. Under the terms of
this deed restriction, any new development on the lot would require a new
coastal development permit or an amendment to the existing coastal development
permit. The Commission further concludes that even without a deed restriction
the widening of a road and the construction of the guard house would require a
coastal development permit. Therefore, the Commission finds that this project
does require a coastal development permit.

C. Public Access

The Coastal Act requires the protection of maximum public access for every
project where applicable and that lands suitable for coastal recreation be
preserved. The Coastal Act also requires each development to provide and

protect adequate recreational lands to serve the needs of the development.
Applicable sections of the Coastal Act provide as follows:
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Section 30210

In carrying out the requirement of Section 4 of Article X of the
Caltifornia Constitution , maximum access, which shall be
conspicuously posted, and recreational opportunities shall be
provided for all the people consistent with public safety needs and
the need to protect public rights, rights of private property owners,
and natural resource areas from overuse.

Section 30212(a

Public access from the nearest public roadway to the shoreline and
along the coast shall be provided in new development projects...

Section 30212.5

Wherever appropriate and feasible , public facilities, including
parking areas or facilities, shall be distributed throughout an area
so as to mitigate against the impacts, social and otherwise, of
overcrowding or overuse by the public of any single area.

jon ]

Lower cost visitor and recreational facilities shall be protected,
encouraged, and, where feasible, provided. Developments providing
public recreational opportunities are preferred.

Section 30252

The location and amount of new development should maintain and
enhance public access to the coast by (1) facilitating the provision
or extension of transit service, (2) providing commercial facilities
within or adjoining residential development or in other areas that
will minimize the use of coastal access roads, (3) providing
non-automobile circulation within the development, (4) providing
adequate parking facilities or providing substitute means of serving
the development , with public transportation, (5) assuring the
potential for public transit from high intensity uses such as

high-rise office building, and by (6) assuring that the recreational
needs of new residents will not overload nearby coastal recreation
areas by correlating the amount of development with local park

acquisition and development plans with the provision of on-site
recreational facilities to serve the new development. (emphasis
added).

Sﬁ;llgn_iQiiQ

There 1s a need to coordinate public access programs so as to
minimize costal duplication and conflicts and to assure that, to the
extent practicable, different access programs complement one another
and are incorporated within
, ! (emphasis added)

Currently there is pedestrian and equestrian public access to the State Park
entrance located on Serra Road. And, as stated in the project description,
although no vehicular access for the public currently exists, the Department



Page 6
4-96-076 (Serra Cyn. Property Owners Assoc.)

of Parks and Recreation may propose public access in the future. Currently
slated for improvements in the general plan for the park, P&R would like to
put picnic tables in this area. Parking in this area for park users has also
been discussed; currently park rangers do park in this area.

The construction of a guard house on Serra Road between Pacific Coast Highway
and the park entrance will impede the current pedestrian and equestrian public
access, and proposed future vehicular access along Serra Road by eliminating
the current access. By improving the road, the ingress to Serra Road would
fall entirely on private property, instead of public park land where it is
currently is located. Neither the public, nor P&R have an easement to cross

this private property. The proposed road alignment would not include a formal.

easement for the public or P&R to enter onto the private property side of
Serra Road; thus, neither the public nor P&R could use the proposed ingress of
Serra Road. Without provisions to protect the current access to the State
Park, the proposed project will impede the current access. Thus, in order for
this project to be consistent with the public access polices of the Coastal
Act, the homeowners would need to provide pedestrian, equestrian and vehicular
access to the public across Serra Road. This could most easily be
accomplished by recording a formal document such as an easement, and providing
for signage which makes it clear that access has been granted and is available
to the public park users. However the applicants do not wish to grant an
easement over Serra Road which would allow the general public access to Serra
Canyon. ‘

In previous discussions of this issue when the previous permit permit
application was before the Commission, the applicant stated its willingness to
grant pedestrian and equestrian access but not vehicular access. No plans
were proposed which provided for pedestrian or equestrian access and no
document was signed which granted such access. The applicant asserted that
they would not impede pedestrian and equestrian access to the public State
Park. In fact, the findings of the previous permit application state:

The applicant has stated that they will not impede pedestrian and
equestrian access to the state park... The applicants have stated that
they are willing to post signs on the property that state there is public

pedestrian and equestrian access to Malibu Lagoon State Park from Serra
Road. A

However, since the first application in 1991, signs remain at the beginning of
Serra Road which state "Private Property" and "No Trespassing.” In the four
and a half years since the applicants stated that they would not impede
access, these signs have not been removed. In addition, the guard house has
been in its proposed location. No resolution between the homeowners and P&R
occurred regarding an -easement on the eastern half of the road for P&R and the
public. ;hus. the homeowners have impeded public access to this parkland via
Serra Road.

Although the Commission recognizes that Serra Road is privately maintained,
signs stating "No Trespassing” or "Private Property" do deter people from
using the trail to the park entrance. There is a psychological deterrent
suggested by the use of signs that state "Private Property” and "No
Trespassing,” even if there were signs that stated that State Park access is
available. The placement of two conflicting signs would confuse the park user
and not necessarily notify such a park user of access. However, at this time,
the only signs at Serra Road proclaim "Private Property. No Trespassing.”
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Thus, currently the signs at Serra Road impede public access, conflicting with
the Coastal Act goal of maximizing public access. Moreover, even if signs
which stated "State Park Access" were installed there is no guarantee that a
guard would not restrict access or that the mere presence of a posted guard
would not deter a number of people from using the entrance. As these
scenarios are possible and the current signage does discourage public access,
the Commission concludes that public access to the State Park is impeded.

Although the homeowners stated in the previous CDP application (5-91-622) that
they would not impede pedestrian or equestrian access to the park via Serra
Road, in the four and a half years since the previous permit application was
denied, the "No Trespassing/Private Property" signs have not been removed.

Nor have any signs indicating park access from Serra Road been installed.

In the previous permit application, the applicant had expressed concern and
little willingness to allow public vehicular access to the state park entrance
when P&R decides to expand the use of the state park.. The applicant
previously stated that since Serra Road is a private road, P&R does not have
the legal right to expand the use of the ingress and egress easement to
include the public. P&R stated that they currently have the legal right to
allow the public vehicular access to the State park entrance because the road
is on land that P&R owns. The actual physical road lies on that portion of
the road easement which is on public land. As such, no easements are needed
and the public can use the road.

As it currently exists, the public has the right to ingress on Serra Road to
the P&R entrance. If the project were to be approved, the lanes of the road
would be altered; only the egress lanes would be on that portion of the road
easement owned by P&R. The ingress lanes would fall on that portion of the

- easement owned by a private property owner. To use the road on the private
property, an easement would need to be granted by the underlying property
owner. The property owner and the property owners association are not willing
to grant easements for use of the road to P&R and the public. Since neither
P&R nor the public have an easement to use Serra Road on the private property
side of the easement, neither the park rangers nor the public could enter the
State Park from Serra Road.

The homeowners could grant easement rights to P&R as well as the public if
they so desired as the easement granted to the homeowners by the predecessors
of P&R did not grant an exclusive easement. Thus, the grantor, or its
successor could grant additional easements to others. This could be resolved
through the granting of an easement by the landowner to P&R exclusively for
P&R and the public to access the State Park.

Currently, despite almost four years of discussion and negotiation, P&R does
not have an easement to enter onto the neighboring lot. There is no need,
however, for P&R to access the adjacent property since the road is currently
located entirely within P&R's portion of the easement road. If the road was
widened, however; then P&R would need an easement for ingress and egress on
the adjacent parcel. During the hearing proceedings of the previous permit
application, the homeowners stated that they were willing to grant an easement
to P&R for access across the easterly portion of Serra Road. However, the
homeowners were not previously willing to grant an easement for the general
public to access the State Park. At this time, all negotiations with P&R and
the homeowners have failed. The applicant is not willing to provide public
vehicular access in a documented formal agreement and recorded easement.
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applicant agrees to grant an easement to include P&R and provide for public
vehicular access to the state park at such time that vehicular parking is also
provided. The Commission finds that if the granting of the easement was to
P&R only and thus precluded the public's right to use the road to access the
park entrance, then the Commission could not approve this project for it would
impede public access to state parkland and trails and would clearly be
inconsistent with the Coastal Act. Since the homeowners are not willing to
provide public access and currently inhibit public access through the
placement of signs such "No Trespassing" and Private Property" signs there is
an on-going adverse impact to public access and the public recreational
opportunities in this area of the Coastal zone. The proposed project would
preclude and adversely impact public access to a State Park, therefore, the
Commission finds that this project creates adverse impacts to public access
and public recreation and is inconsistent with the public access and
recreational policies of the Coastal Act.

The Commission finds that an approval of this project can only occur if the .

Finally, P&R has stated that it would not be possible to build a trail from
Pacific Coast Highway that leads into this portion of the park due to
archaeological resources. The area of the park north of Pacific Coast Highway
and between the creek and Serra Road has been identified as an archaeclogical
resource area. Any grading or disturbance in this area would be detrimental
to the archaeological resources. Thus, the only access to this portion of the
park from north of Pacific Coast Highway is through Serra Road.

In determining whether the Commission should approve the project with
conditions or recommend denial of the project, it is necessary for the
Commission to address alternative projects which would alleviate the current
problems of public access. The first alternative would be for the applicant
to agree to provide, through a formal, legal document, public pedestrian,
equestrian and vehicular access through the eastern side of Serra Road to the
state park entrance. This, along with changes in the language of the existing
signs would provide for public access and would be consistent with the public
access policies of the Coastal Act. As noted above, the homeowners are not
amenable to this alternative.

A second alternative would be to relocate the guard house north of the state
park entrance (See Exhibit 12). There is a gentle slope on the east side of
the road north of the park entrance. It appears that it would be feasible to
provide safe vehicular access into Serra Canyon. This site would require
minimal grading and possibly, a retaining wall to allow for the placement of a
guard house on the east side of the existing road. This proposal would still
1imit access to Serra Road without impeding the public access to the State
Park. The homeowners claim that this location is not feasible as it would
require "massive grading" to widen the road and that it is located on private
property to which the homeowners do not have an easement. However, this 1s
not true. Immediately north of the State Park entrance the property to the
east, where grading would need to occur, is sti1] owned by Mr. O'Conner. The
homeowners do have an easement, as noted in the previous section, for the
construction of the guard house on Mr. O'Conner's property. Moreover, no
grading calculations have been submitted by the applicant; however, based on
the fact that the slope is not steep, the grading would not be "massive.” .

A third alternative would be to install an electronic gate across Serra Road
beyond the park entrance. This solution would also 1imit access onto Serra
Road, provide public access to the state park entrance, not require grading
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and thus have a minimal cost. Anacapa Estates in Trancas Canyon uses this
type of gate to provide protection and safety to the residents in the area.
The homeowners have not indicated their willingness to undertake this
alternative.

At the north entrance to Serra Canyon, along Cross Creek Road, the Commission
recently granted the Serra Canyon Property Owners Association approval of a
project which included the installation of a mechanized automatic gate system
to 1imit access into Serra Canyon from the northern end. That permit
application, 4-96-60, was approved by the Commission in October of 1996. 1In
that case, there were no public parkland or trails beyond the gate to which
access would have been impeded. The Commission found in approving 4-96-060
that the placement of the electronic gate would not adversely impact coastal
or recreational access or opportunities. Unlike that permit, this project
will adversely affect public access and opportunities.

The Commission finds that there are feasible alternatives to this project
which would not impact public access. The proposed project adversely impacts
public access to a State Park, and as such, is inconsistent with the access
and recreation policies of the Coastal Act.

D. Violation

Without the benefit of a coastal development permit, in June of 1991, the
applicant constructed the guard house on Serra Road. Our enforcement staff
notified the underlying property owner in July of 1991 that this work
constituted "development" as defined in Section 30106 of the Coastal Act and
that pursuant to Section 30600 of the Coastal Act requried a coastal
development permit. After this notice was sent to the underlying property
owner, the applicant continued the unpermitted work and widened the road east
of the guard house. In August of 1991 the homeowners association submitted
an incomplete application for the retention of the guard house and paving.
The Commission denied this permit application in June of 1992.

As indicated in the previous section regarding public access, the Commission
determined that the project has negative impacts on public access
availability. At all times, "No Trespassing" and "Private Property" signs
have remained at the entrance to Serra Road. These signs do deter people from
using Serra Road to access the Park land from north of Pacific Coast Highway.
Likewise, although the guard house is not manned, its mere presence is a
deterrent to trail users who may otherwise enter the State Park from Serra
Road. Thus, the Commission finds that this development is creating on-going
adverse resource impacts to the availability of public recreational facilities
and access thereto.

The Commission notes that although development has taken place prior to
submission of this permit application, consideration of the application by the
Commission has been based solely upon the Chapter 3 policies of the Coastal
Act. Action of this permit does not constitute a waiver of any legal action
with regard to any violation of the Coastal Act that may have occurred; nor
does it constitute an admission as to the legality of any development
undertaken on the subject site without a coastal development permit.
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E. Local Coastal Program

Section 30604(a) of the Coastal Act states that:

Prior to certification of the Local Coastal Program, a Coastal Development
Permit shall be issued if the issuing agency, or the Commission on appeal,
finds that the proposed development is in conformity with the provisions
of Chapter 3 (commencing with Section 30200) of this division and that the
permitted development will not prejudice the ability of the local
government to prepare a Local Coastal Program that is in conformity with
the provisions of Chapter 3 (commencing with Section 30200).

On December 11, 1986, the Commission certified the Land Use Plan portion of
the Malibu/Santa Monica Mountains LCP. The Certified LUP contains policies to
guide the types, locations and intensity of future development in the
Malibu/Santa Monica Mountains area. Among these policies are those specified
.in the preceding sections regarding public access. As proposed, the project
will create adverse impacts and will be inconsistent with the policies
contained in the LUP. On March 28, 1991, the City of Malibu incorporated and
the project site is within the City boundaries. Therefore, the County of Los
Angeles certified Malibu Land Use Plan is no longer legally effective for this
area. However, it does still provide guidance on the implementation of the
Coastal Act policies. Therefore, the Commission finds that approval of the
proposed development will prejudice the City of Malibu's ability to prepare a
Local Coastal Program implementation program for Malibu and the Santa Monica
Mountains consistent with the policies of Chapter 3 of the Coastal Act as
required by Section 30604(a), therefore, the project is denied.

F. California Environmental Quality Act

Section 13096(a) of the Commission's administrative regulations requires
Commission approval of a Coastal Development Permit application to be
supported by a finding showing the application, as conditioned by any
conditions of approval, to be consistent with any applicable requirements of
the California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(1) of
CEQA prohibits a proposed development from being approved if there are
feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse impact which the activity may
have on the environment.

As discussed in the preceding sections, there are feasible alternatives to the
proposed development to eliminate the adverse impacts associated with denying
public access to a State Park. However, the applicant is unwilling to modify
the project to use one of these alternatives. The Commission, therefore,
finds that the proposed project is not the least environmentally damaging
feasible alternative and can not be found consistent with the requirements of
the Coastal Act to conform to CEQA.
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- STAFF REPORT: REVISED FINDINGS

No gr’aﬁing is required.

DATE OF COMMISSTON ACTION: June 10, 1992

COMMISSIONERS ON PREVAILING SIDE: Cervantes, .Doo, Giacomini,
. Moulton-Patterson, Neely, Wright, Yokoyama, Gwyn.

AGENT: Holly Cumberland
PROJECT LOCATION: 3908 Serra Road, City of Malibu; Los Angeles County
PROJECT DESCRIPTION: Placement of a guard gate on Serra Road at the entrance

lo Serra Retreat, and the widening of the existing road on a lot with an
existing single famﬂy residence.

Glickfeld,

SUMMARY OF STAFF RECOMMENDATION:

The staff recommends that the Commission adopt the following revised findings
in support of the Commission's action on June 10, 1992 denying the permit for
the placement of a guard gate on Serra road and improvements to Serra Road on
the basis that the project would impact pubiic access.

Exhibit 1: Staff report 5-91-622
4-96-076
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STAFF_RECOMMENDATION

I. Denial

The Commission hereby denies a permit for the proposed development on the
grounds that it would not be in conformity with the provisions of Chapter 3 of
the California Coasial Act of 1976 and would prejudice the ability of the
local government having jurisdiction over the area to prepare a local Coastal
Program conforming Lo the provisions of the Coastal Act.

IT. Findings and Declarations

The Commission finds and declares as follows:

A. Project Description and Background

The applicant is proposing to construct a*95 square foot guard house at the .
entrance to Serra Reireat on Serra Road just north of Pacific Coast Highway,
and widen that portion of Serra Road from Pacific Coast Highway to the
proposed guard house. This property is located within the City of Malibu.
The gate house is located within a twenty foot wide easement along Serra Road
on the western edge of a 40 acre parcel, and has already been built. No
grading was necessary to construct the guard house; the area was flat and
clear of vegetation. There is a single family residence, with a Sweetwater
Mesa address, on the prominent knoll to the east of the guard house (5-88-443
0'Conner). The property located immediately north and west of the guard house
is a portion of Malibu lLagoon State Park, and is maintained by the California
Department of Parks and Recreation (P&R). Access to the park is available
from Serra Road, as well as Pacific Coast Highway. )

The applicant states that the guard house and widening of the road are
necessary to ensure the safety of the residents and their property, and that
the placement of a guard house will deter crime in Serra Retreat area. In
addition, the applicant states that since the road is private, they, and not
ihe County or City, are liable for any injuries to any person or damage to any
person's property Lthat occurs on Serra Road. Finally, the residents would
1ike to restrict access because the applicant believes that when
re-constiruction of the bridge over Malibu Creek, on Pacific Coast Highway
commences, the public will use Serra Road as an alternative route to the Civic
Center area, increasing the traffic and possibility for traffic accidents.

Serra Road 1s currently a privately maintained twenty foot wide road. The
portion under consideration, in this permit, extends north from Pacific Coast
Highuay approximately 140 feet. The applicant is proposing to widen the
existing two lane, twenty foot wide road, by improving the curb at Pacific
Coast Highway on the east side of the street, and paving a portion of the rosd
to the east of the existing pavement. This area is relatively flat and free
of vegetation. Vegetation clearance has occurred in this area in the past,
and the area has been used for parking. The widening of the road will allow
for a right hand turn Tane and left turn Yane leading out of Serra Retreat
onto Pacific Coast Highway at the entrance. In addition, the paving will
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create two entrance lanes on the east side of the guard house which will merge
onto the existing road beyond the guard house. See exhibit 4 for an
illustralion of the proposed road widening.

Although Serra Road is only twenty feet wide, the road is surveyed as a fifty
foot wide easement for the road and highway purposes. The property line of
the properties to the east and west of the road is along the centeriine of the
fifty foot wide easement, or "paper road." The existing paved road is on the
property Lo the west of the "paper® centerline, which as stated before, is
State Park Land. The property line separating the two properties is )
approximately along the east edge of the pavement (See exhibit 3). The
improvements to Serra Road are entirely on the parcel with the single family
residence. ‘

The Serra Retreal Homeowners Association does have an easement for ingress and.
egress along the strip of Serra Road. The easement also includes, in Section
1b. of the modification of easement terms, the right to construct a gate house
in order to control pedestrian and vehicular access to and from the various
parcels. The Depariment of Parks and Recteation (P&R) have ingress and egress
rights over the existing paved portion.of Serra Road, because it is on their

property. However, they do not have easement rights over the portion of Serra

Road on the eastern adjacent property.

There is a state park entrance located off Serra Road approximately 500 feet
north of Pacific Coast Highway, 300 feet north of ihe proposed guard house
site. This entrance accesses the north portion of Malibu Creek Staile Park.
Access is 1imited to pedestirians and equesirians; ihere is currently no
provisions for public parking. Park Rangers do access the park by vehicles.
In addition, P&R may, at some time in the future, apply for improvements to
this portion of the park, which may include parking.

B. Development

Section 30106 of the Coastal Act defines development in part as *...on
Jand...the placement or erection of any solid material or structures: .
construction. Section 30610 (a) provides that no coastal development permit
shall be required for improvements to single family residences except for
those classes of development specified by the Commission by regulation which
involves a risk of adverse environmental effect and shall require a coastal
development permit. Section 13250(b) states, in part, that a coastal
developnment permit shall be required for any addition to a single family
residence where the original permit issued for the original structure by the.
Commission indicated that any future additfons would require a coastal
development permit. This project involved the widening of an existing road
and the construction of a guard house on a lot with an existing single family
residence. The residence on this lot was approved under coastal development
pernit 5-88-443 (0'Conner), which contained a special condition requiring the
recordation of a future improvements deed restriction. Under the terms of
this deed restriction, any new devalopment on the lot would require a new
coastal development permit or an amendment to the existing coastal development
permit. The Commission further concludes that even without a deed restriction
the widening of a road and the construction of the guard house would require a
coastal development permit. Therefore, the Commission finds that this project

does require a coastal development permit.
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C. Public Access

The Coastal Act requires the protection of maximum public access for every
project where applicable and that lands suitable for coastal recreation be
preserved. The Coastal Act also requires each development to provide and

protect adequate recreational lands to serve the needs of the development.

Applicable sections of the roastal Act provide as follows:

~ Section 30210

In carrying out the requirement of Section 4 of Article X of the
California Constitution , maximum access, which shall be
conspicuously posted, and recreational opportunities shall be
provided for all the people consistent with public safety needs and
the need to prolect public rights, rights of private property owners,
and natural resource areas from overuse.

Section 30212(a) ;3 ..
R4
Public access from the nearest public roadway to the shoreline and
along the coast shall be provided in new development projects..

Section 30212.5

Wherever appropriate and feasible , public facilities, including
parking areas or facilities, shall be distributed throughout an area
-s0 as to mitigate against the impacts, social and otherwise, of
overcrowding or overuse by the public of any single area. ’

Sjngon 30213

Lower cost visitor and recreational facilities shall be protected,
‘encouraged, and, where feasible, provided. Developments providing
public recrtational opportunities are proferrod '

Section 30252

The Jocation and amount of new development should maintain and
enhance public access to the coast by (1) facilitating the provision
or extension of transit service, (2) providing commercial facilities
within or adjoining residential development or in other areas that
will minimize the use of coastal access roads, (3) providing
non-automobile circulation within the development, (4) providing
adequate parking facilities or providing substitute means of serving
the development , with public transportation, (5) assuring the
potential for public transit from high 1atonsity uses such as
high-rise office building, and by (6)

needs of new lfTTT:TGl?‘TTTiIl:TIZTTI

3reas by corr T1XTH1I1’1r"FTTerlrFTTirT"TTIr"IT1II’71II*T‘

11 I!TTIFTTII lopment plans with the provision of on-site

P ;i) r'T1![IT:iI rrilz1rr1'71::11r1“qrrvri DDMET omphasis

400 . )
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Section 30530

There is a need 1o coordinate public access programs so as to
minimize costal duplication and conflicts and to assure that, to the
extent practicable, different access programs complement one another
and are incorporated within an integrated system of public accessways
1o and along the state's coastline. {emphasis added)

In addition, to the policies of the Coastal Act, the Malibu Land Use Plan
contains policies regarding the protection of public access. Although the
certified Malibu/Sania Monica Mountains land Use Plan is no longer legally
binding upon the new City, many standards contained in the LUP are still
applicable to development within the City and will continue to be used as
guidance. The Commission recognizes that the legal physical separation
hetween the CiLy and County boundary does not eliminate the natural
interrelationship caused by topographic or resource characteristics (i.e.-
Significant Watersheds and ESHA's). This relationship must be taken into
consideration in planning and regulatiom bf development-in the Santa Monica
Mountains regardless of the defined boundary between City and County.
Therefore, the Malibu/Santa Monica Mountains LUP will continue to be used in
evaluating projects Jocated within the City wherever applicable. The
following polices apply to this project:

P1  Provide recreational opportunities to meet the variety of recreation
demands. \

P2 Provide for passive and educational, as well as active, recreational
opportunities.

P2b Provide for the widest feasibla distribution of public recreational
facilities, including parking facilities, throughout the Malibu/Santa
Monica Mountains coastal zone, so as to avoid overcrowding or overuse
by the public of any single area.

P5 Encourage cooperation between departments to facilitate the multiple
use of public rights-of-way consistent with public safety.

P11 Encourage the Santa Monica Mountains National Recreation Area to
provide a wide variety of outdoor recreation activities and
opportunities to metropolitan Los Angeles.

P12 Create an incentives program that would encourage landowners to make
lands available for public recreational uses.

P32 Provide a safe trall system throughout the mountain and seashore that
can achieve the following:

' o Link major recrsational facilities
0 1.ink with trail systems of adjacent jurisdictions

0 Provide recreational corridors between tho'nodntains and the
coast



Page b
5-91-622

0 Provide for flexible, site-specific design and routing to
minimize impact on adjacent property, communities, and fragile
habitats. 1In particular, ensure that trails located within
Environmentally Sensitive Habitat Areas are designed to protect
fish and wildlife values.

o Provide connections with populated areas

o Provide for and be designed to accommodate multiple use
(walking, hiking and equestrian) wherever appropriate.

o Facilitate linkages to community trail systems

0 Provide for a diversity of recreational and aesthetic
experiences

0 Reserve certain trails f%F walking and hiking only.
. Ty

: P;?hibit public use of moLorized vehicles on hikfng/equestrian
rails.

P33 Protect the heallh and safety of irail users as well as adjacent
residents.

P34 Ensure Lthat trails are used for their iniended purpose and that trail .
use does not:infringe upon or violate private property rights.

P37 Design and locate trails and/or adjacent development so that neither
intrudes unnecessarily on the environment of the other.

Currently there is pedestrian and equestrian public access to the state park
entrance located on Serra Road. And, as stated in the project description,
although no vehicular access for the public currently exists, the Department
of Parks and Recreation may propose public access in the future. The
construction of a guard gato on Serra Road between Pacific Coast Highway and
the park entrance could impede the current pedestrian and equestrian public
access, and proposed future vehicular access. By improving the road, the
ingress to Serra Road would fall on private property. Neither the public, nor
PSR have an easement to cross this private property. Without provisions to
protect the current access to the State Park, the proposed project would
{mpede the current access.

The applicant has stated that they will not impede pedestrian and equestrian
access to the state park. 1Tn order to ensure that the current, and possible
future, access to the stale ::rk entrance is not impeded, the applicant would
need to post signs stating that access to the park is available. The ,
applicants have stated that they are willing to post signs on the property
that state there 1s public pedestrian and equestrian access to Malibu Lagoon
State Park from Serra Road. Currently, though, there are "No Trespassing®
signs Tocated at the entrance to Serra Road. Although the Commission
recognizes that Serra Road 1s privately maintatned, signs stating "No
Trespassing® or *Private Property® can deter pecple from using the trail to

the park entrance. MNoreover, there is a possible psychological deterant to
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use roads ihat state "Private Property” and "No Trespassing," even when there
are signs that also state that state park access is available. Therefore, the
applicant would have to be prohibited from posting such signs. However, the
Commission finds that the placement or restrictions of signs will not
guarantee that public access will not bhe impeded. although such restrictions
may allow public pedestrian and equestrian access to the state park, it would
he difficult to ensure that a hired guard would not restrict access, or that
the mere presence of 3 posied guard house would not deter a number of people
from using the entirance.

Finally, these conditions could also not provide for public vehicular access,
" in the event ihat P&R expands the use of the park entrance to include a public
parking Tol, or unimpeded ingress by Park officials. one way to resolve this
issue, could be through the granting of an easement by the landowner to P&R
inclusive of the public using the State Park.

Previously, the applicani had expressed concern and little willingness to
41low public vehicular access to Lhe state park entrance if in the future P&R
decides to expand the use of the stale patk. The applicant had stated that
since Serra Road is a private road, P&R Hoes not have the legal right to
expand ithe use of the ingress and egress easement to include the public. P&R
stated ithat they currently have the legal right to allow the public vehicular
access 1o the state park entirance because the road is on land that P&R owns.
P&R does not need an ingress and egress easement to cross the road which it
owns; 1t is the homeowners who have a need for an easement for use of the road
ihat is on P&R's property. 1In addition, the easement granted to the
homeowners by the the predecessors of P&R did not grant an exclusive
easement. Thus, ithe grantor, or its successor could grant additional
easements to others. »

Currently, P&R does not have an easement to enter onto the neighboring lot.
There is no need, however, for P&R to access the adjacent property since the
road is currently located entirely within P&R's portion of the easement road.
I1f the road was widened, however; then P&R would need an easement for ingress
and egress on the adjacent parcel. The applicant has rescinded its original
objection to grant an easement to PR for access across the easterly portion
of Serra Road. The applicant is now willing to grant an easement to allow for
the right of PAR to pass and repass over the easterly half of Serra Road.
Additionally, the applicant has stated that they are willing to allow the
public to pass and repass over this portion of Serra Road with vehicles at
such time that P&R expands the use of the inland side of Malibu Lagoon to
include parking. Since there could be public vehicular access now, if parking
existed, the Commission finds that an approval of this project could only
occur if the applicant would agree to grant an easement to include P&R and
provide for public vehicular access to the state park at such time that
vehicular parking is provided. However, the Commission finds that $f the
granting of an easement precluded the public's right to use the road to access
the park entrance, then the Commission could not approve this project for it
would impede public access to state parkland and trails and would clearly be
inconsistent with the Coasta) Act and the Malibu Land Use Plan,

The homeowners met several times with members of P&R to negotiate this 4ssue.
The homeowner's have not been able to reach an agreement with State Parks

regarding the granting of an easement. The Commission finds, therefors, that
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due Lo the preclusion of stale park vehicular access and in the event it is
provided for in the future, public vehicular access, and the potential adverse
impacts on pedesirian and equestrian access, this project is not consistent
with the Coastal Act section stated above or the applicable policies of the
Malibu Land Use Plan.

In determining whether the Commission should approve the project with
conditions or recommend denial of the project, it is necessary for the
Commissfon Lo address alternative projects which would alleviate the current
problems of public access. One such alternative would be to relocate the
proposed site for the guard house north of the State Park entrance. There is
a genile slope on ithe easi side of the road, north of the park entrance, that
would be a suitable alternative. This site would require minimal grading, and
possibly a retaining wall, to allow for the placement of a guard house and
entrance lanes. This proposal would still provide limited access to Serra
road without tmpeding the public access to P&R. The homeowners have objected’
1o this solution based on the cost involved with the project. A second
feasible alternative, which would require no grading and also not impede
public access, would be to install an e}é&tronic gate across Serra road beyond
Lhe state park entrance. This solution would Timit access to the residences
oh Serra road, would not impact public access to the State Park, and would

require 1itlle to no grading. Thus the gate would result in 1ittle impacts to -

landform alteration and create minimal visual impacts from Pacific Coast
Highway. Anacapa Estates in Trancas Canyon uses this type of gate to provide
protection and safety to the residents of the area. The homeowners have also
raised objeciions to this solution stating that an electronic gate would
prohibii patrons of Serra Retreat from being able to enter. Staff concluded
that since the homeowners wish, at a future date, to place a second guard gate
at the back entrance to Serra Road, entering from Cross Creek road, patrons
could enter through that entrance since it would be manned by a guard. The
Commission finds ithat both of these alternatives are more feasible that the
proposed project unless an agreement was met between the homeowners, the
landowner and state parks that would provide for unimpeded access to the state
park by pedestrians, equestrians, and in the future, if nesded, vehicles.

0. Yiolation

Although development has taken place prior to submission of this permit

application, consideration of the application by the Commission has been based

solely upon the Chapter 3 policies of the Coasta) Act. Review of this permit

does not constitute a waiver of any legal action with regard to any violation

of the Coastal Act that may have occurred; nor does it constitute an admission

as to the legality of any development undertaken on the subject site without a
coastal) development permit. ,

E. Local Coasta) Program
Section 30604(a) of the Coastal Act states that:

Prior to certification of the lLocal Coastal Program, a Coastal Development
Permit shall be issued 1f the Jssul agmcy. or the Commission on appeal,
finds that the proposed development is in conformity with the provisions

of Chapter 3 (commencing with Section 30200) of this division and that the

permitied development will not prejudice the ability of the local
government to prepars a Local Coastal Program that is in conformity with
the provisions of Chapter 3 (commencing with Section 30200).
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On December 13, 1986, the Commission certified the land Use Plan portion of
ihe Malibu/Santa Monica Mountains LUP. 0On March 28, 1991, the City of Malibu
incorporated and ithe project site is within the City boundaries. Therefore,
the County of los Angeles certified Malibu land Use Plan is no longer legally
effeclive for this area. However, it does still provide guidance on the
implemeniation of the Coastal Act policies. The Certified LUP contains .
policies to guide the types, locations and intensity of future development in
the Malibu/Sania Monica Mouniains area. Among these policies are those
specified in the preceding sections regarding public access. As proposed, the
developmeni will create adverse impacts and will be inconsistent with the
policies contained in the LUP. The Commission finds thai approval of the
proposed development will prejudice the City's ability Lo prepare a lLocal
Coastal Program implementation program for Malibu consisieni with the policies
of Chapler 3 of the Coastal Act as required by Section 30604(a); therefore,
the project is denied.

F. California Environmental Quality Act 3
' 2

Section 13096(a) of the Commission's administrative regulations requires
Commission approval of a Coastal Development Permit application to be
supported by a finding showing the application, as conditioned by any
conditions of approval, to be consistent with any applicable requirements of
ihe California Environmental Quality Act (CEQA). Sectiion 21080.5(d)(2)(1) of
CEQA prohibits a proposed development from being approved if there are
feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse impact which the activity may
have on the environment.

The Malibu Land Use Plan provides that:

P67 Any project or use which cannot mitigate significant adverse impacts
as defined in the California Environmental Quality Act on sensitive
environmental resources (as depicted on Figure 6) shall be denied.

and asserts in the general goals and objectives that the intention is to
follow the policy that is most protective of resources. As discussed in the
preceding sections, there are feasible alternatives to the proposed
development to lessen the impact on the environment. The Commission,
therefore, finds that the proposed project is not the least environmentally
damaging feasible alternative and can not be found consistent with the
requirements of the Coastal Act to conform to CEQA

2582t
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November 7, 1996

Russ Guiney

California Department of Parks and Recreation
1925 Las Virgenes Road

Calabasas, CA. 91302

Re: Coastal Development Permit Application 4-96-76 (Serra Canyon Homeowners
Association)

Dear Mr. Guiney:

Our office has received an application for the installation of a guard gate

and changes to the ingress and egress of Serra Canyon Road north of the
intersection of Pacific Coast Highway in the City of Malibu.

The application has been completed for filing and is anticipated to be
scheduled for the Commission hearing in December, 1996. The work involves the
installation of a guard gate east of the centerline of the road, two lanes of
ingress on the eastern side of the easement, and one lane of egress on the
western side of the easement. All work is proposed within the road easement.
Serra Canyon Road is private road; as such, the property owners on both sides
of the road are the underlying property owners to the centerline of the road.
In this case, the California Department of Parks and Recreation is the
underlying property owner to the immediate west (APN: 4452-011-903); HWilliam
0'Conner is the property owner to the east (APN: 4452-017-009).

Coastal Act Section 30601.5 states as follows:

A1l holders or owners of any interest of record in the affected property
shall be notified in writing of the permit application and invited to join
as co-applicant.

Pursuant to Section 30601.5 of the Coastal Act we are required to send this
letter of invitation to you, inviting you to be a co-appiicant if you choose.
Wo understand that when this project was before the Commission previously
(under coastal development permit 5-91-622) the Department of Parks and
Recreation opposed the project. Please indicate if the Department of Parks
and Recreation has changed 1ts mind regarding this project and/or would 1ike
to be a co-applicant in this current application.

Should you desire additional information about the project application or the
work proposed, please contact me at the above number.

Sincerely,

Susan Friend
Coastal Program Analyst

cc: Sherman Stacoy |
YI1OV/SPF VNT Xpabit 2: Letter of invite as co-app.
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Susan Friend, Coastal Program Analyst

California Coastal Commission

South Central Coast Area

89 South California Street, Suite 200

Ventura, California 93001

Dear Ms. Friend:

In regard to Coastal Development Permit Application 4-96-76 (Serra Canyon
Homeowners Association) the California Department of Parks and Recreation will not be a co-
applicant and in fact opposes the granting of a permit for the existing gate house on Serra Canyon
Road. For a number of years State Parks has tried to work with the homeowners association to
address our concerns with regard to the gate house. They recently rejected an agreement which
we felt would have met both our needs.

Among other things State Parks is concerned that this gate house will preclude access for
the public and our employees to an area of Malibu Lagoon State Beach which the public has used
for years and to which we have traditionally had administrative access. It will further impede or
prohibit any future development of that area of the park. We feel these concerns could have been

. met by locating the gate house further to the north or by granting State Parks and the public

access to the east of the gate house.

Please keep me advised of any hearings on this permit application. Thank you.

Sincerely,

Russell G. Guiney
Malibu Sector Superintendent

Exhibit 3: Letter f
4-96-7€ er from P&R
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Ms. Susan Friend

California Coastal Commission
South Central Area

89 California Avenue, 2nd Floor
Ventura, California 93001

Re: Serra Canyon Property Owners Association
‘ ' -96-76 - G

Dear Susan:

The Serra Canyon Property Owners Association ("SCPOA")
has considered alternatives for placement of the gate house at
Serra Road. The location which was chosen was considered to be the
only feasible alternative. The existing site already existed.
.There was available private land to the east of the roadbed to
expand the road width (without grading) to allow for construction
of the gate house without either interference with wvehicular
‘maneuvering or encroachment on the State Parks property side of the
Serra Road easement. The owner of that property was willing to
give an easement. No removal of soil or grading was required. The
location was a sufficient distance from Pacific Coast Highway to
allow for a queue of cars without any interference with the
highway. The location is easily seen from the highway so that
people are able to recognize whether they have chosen the correct
road. There was sufficient room for vehicles to turn around and
depart. There was even sufficient area for larger trucks, like
fire engines, to turn around. ‘

The option of placing the gate house farther north on
Serra Road (where it would be beyond the boundary of the
immediately adjacent State Park) property would not be feasible.
As Serra Road proceeds north of the existing gate house site, the
roadbed and easement reach the very margin of the canyon. The
slope rises steeply to the west of Serra Road. Locating the gate
house in this more northerly location would require massive grading
and soil removal in order to widen the available road bed area to
provide room for the gate house and room to turn cars, trucks and
other vehicles around. It would also require private property on
which SCPOA did not have an easement.

Exhibit 4: Letter from appli !
pxbibit applicant's agent
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The option of placing the gate house where the existing
gates are located is also not desirable. This location would have
required the removal of trees and removal of a quantity of soil in
order to provide the number of lanes required for a gate house
operation. The most important reason for not locating the gate
house at this location is that there is not enough room between the
existing gate location and Pacific Coast Highway to safely hold a
line of cars requesting entry into the canyon.

For many years during the summer months SCPOA employs a
guard who is stationed northerly of the existing gates. The guard
requests that at least 60 cars per day turn around because they are
not authorized to use the private roads. The gate house was built
in order to have a shelter for the guards as well as a more
aesthetically pleasing entrance to the canyon.

Very truly yours,

SHERMAN L. STACEY:;y////

SLS:js
cc: Mr. Geoffrey Gee
{serra\fri2.ler]
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DEPARTMENT OF PARKS AND RECREATION q%
Santa Monica Mountains District
2860A Camino Dos Rios

Newbury Park, California 91320
(818) 706-1310

June 3, 1992

Mr. John V. Tunney
1801 Century Park East, Suite 1000
Los Angeles, California 90007

Dear Mr. Tunney:

Your most recent conversation with Russell G. Guiney, Malibu Sentor
Superintendent, had led me to conclude that we are at an impasse on the
gatehouse issue at Malibu Lagoon State Beach. While we recognize your
need to restrict access to your road for security and liability
purposes, the California Department of Parks and Recreation cannot
accept any project for your benefit that reduces our existing rights for
public and administrative access and/or creates new costs or , .
responsibilities for the taxpayers. - .

We must reject any proposals that would require us to relocate the
gatehouse at our expense or the approval of the existing gatehouse
location without specific provisions to assure permanent public access
to all portions of our property. Creating access to our property by
cutting a new road that would enter our property to the south of the
existing gatehouse would have unacceptable impacts on the archeological
resources of the area and would reduce the native vegetation. As a
result, this option is also unacceptable to us., We are also unwilling
to indemnity ¥our association for any liability arising out.of public
vehicles passing your gatehouse and travelling across state land. Your
non-exclusive easement allows you to maintain the road which enables you

\to determine the level of maintenance and other aspects of the road.
Ous inabilities to fully control the behavior of the public or your

nanagement of the road make it imprudent for us to indemnify your
association.

-

Ao et sop- i o W3 o o ——-

- This Department is unwilling to accept the gatehouse in its present
location unless the homeowners agree to preserve and recognize our
existing present rights, which are public and adainistrative rights for
vohicle, equestrian and pedestrian access at no cost to the public for

construction, maintenance, operation and or future relocation of the °
gatelouse. . .

!

i .

b
o}
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2 im' | | o
. . Exhibit 5: Letter from P&R from previous! f1

4-96-76  application 5-91-622
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Unless we are able to resolve our concerns and meet the above
requirements, we will inform the California Coastal Commission of our
concerns and our opposition to the approval of the gatehouse at its
present location. .

Sincerely,

-

thaese

Daniel C. Preece
Deputy Regional Director
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PETE WILSON, Govemnar

2860A Camino Dos Rios
Newbury Park, California 91320
(818)706-1310 or (805)499-2112

December 6, 1991

Mr. Thomas W. Gwyn, Chairman
California Coastal Commission
245 West Broadway, Suite 380
Long Beach, California 90802

Dear Chairman Gwyn:

The Santa Monica Mountains District of the California Department
of Parks and Recreation submits the following comments for
Application No. 5-91-622 (Tuesday 6p), located at 3908 Serra Road in .
Malibu. We are concerned that approval of this application would
impede public access to a portion of Malibu Lagoon State Beach.

The applicant proposes to place a guard house on Serra Road, just
north of Pacific Coast Highway. Serra Road is a private road that
serves a residential neighborhood. The road is within a £ifty foot
wide easement. The centerline of the easement is the eastern
property boundary of Malibu Lagoon State Beach. Although only
twenty-five feet of the fifty foot wide easement is on State Beach
Property, the entirety of the existing paved part of the road is on
the State Beach, so that for the length of the State Beach Boundary,
the paved road is in public ownership.

The placement and operation of a guard house on this road will
deter public access to this part of Malibu Lagoon State Beach. The
applicant proposes to widen the road, onto the adjacent private
property, 80 that the northbound lanes will pass to the right (east)
of the guard house. Although the guard house itself is not on public
property, it is clearly intended to control the entire road,
including the part on State Land. We are concerned that both public
pedestrian and vehicular access would be impeded. There is not
currently public vehicular access to this portion of the State Beach:;
however, we must protect the State's ability to develop this site
with parking, in the event that it is desired 1n the future.
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In a letter attached to the Staff Report, the applicant's
attorney states that it is the contention of the Serra Retreat
Homeowners' Association that the State may not convert the private
road into a public accessway merely because it owns a portion of the
property on which Serra Road is located. We disagree with this
contention. The public has the right to access any portion of State
Park property, in spite of the existence of any easements on the
property. The easement for Serra Road is not an exclusive easement,
so that the State may grant additional easements on the road to
whomever it chooses, so long as the rights of other easement holders
are not obstructed. A specific easement does not need to be granted
to provide public access; the land is already publicly owned.

State Park lands in the Santa Monica Mountains are crossed by
numerous public and private easements. These easements do not
.exclude the public from using the land that they lie on. For
example, a major connector trail to the Backbone Trail is burdened by
a private road easement that leads. to private residence. At this
month's hearing, the Commission will consider a permit to pave this
road (5-91-598, Randa, Tuesday 6m). Because the road is located in
Malibu Creek State Park, the Staff Report recommends that a special

ndition be added that requires the applicant to recognize that the

sement road is also a public trail. The condition precludes the
placement of signs such as "PRIVATE PROPERTY, "NO TRESPASSING," or
"KEEP OUT." By recommending this condition, staff has recognized
that the existence of a private easement on public property does not
preclude the public from using the area burdened by the easement.

Similarly, in a different case, Staff Counsel of the Department
of Parks and Recreation provided the opinion that an encumbrance on
Point Mugu State Park for a road and grazing easement does not
include any restriction on park use of park property except as would
be implied to prevent restriction of the easement holder's rights to
grazing and the use of the road. The Department of Parks and
Recreation has every right and the responsibility to the public to
allocate that land to park purposes.

Moreover, the proposed guard house and road widening will prevent
State Park personnel from accessing the State Beach land for
maintenance and patrol purposes. As stated earlier, the existing
northbound lane will be moved from its present location on State land
to the adjacent private property to the east. The State of
California was not granted easement rights to the portion of Serra
Road that is not on State property, so the State does not have the
right to travel on the proposed portion of the road that loops around
the gate house to the east. Statements to the contrary made in the

rk patrol and maintenance vehicles will be excluded from this
rtion of Malibu Lagoon State Beach, or would be required to travel
on the portion of the road that remained on State property, which is

'ettor submitted by the attorney for the applicant are not correct. .
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to say that they would have to travel north on the southbound lane.
That would be dangerous and unacceptable.

It is our belief that these concerns cannot be fully resolved
with the guard house in its present location. Therefore, the
application should either be denied, or approved on the condition
that the guard house be moved north on Serra Road, to a point beyond
the northern boundary of Malibu Lagoon State Beach.

Thank you for the consideration of our comments.

Sincerely,

Lutee P D

Russell G. Guiney
Malibu Superintendent

ce: VEharles Damm, California Coastal Commission, South Coast Area
Tony Gross, National Park Service
Peter Ireland, Santa Monica Mountains Conservancy
Roger Willmarth, Environmental Review Section, California
Department of Parks and Recreation

Land Agent, Southern Region, California Department of Parks And
Recreation
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