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Mark Delaplaine, Federal Consistency Supervisor 

DATE: February 29, 1996 

SUBJECT: ~Jr()~ Status Update - Proposed Modifications 
Scripps Institution of Oceanography (Scripps) 
Acoustic Thermometry of Ocean Climate Project <ATOC> and Marine 
Mammal Research Program (MMRP) 

NO'fE: :MINOR SCHEDULING REVISION This Executive Director report 
item is being rescheduled to Friday, March 15, 1996, 9:00a.m., rather than 
Wednesday, March 13, 1996. 

Background 

On December 1, 1994, Scripps submitted a consistency certification to the 
Coastal Commission for the ATOC/MMRP project, located at Pioneer Seamount, 48 
miles offshore of Half Moon Bay, with a power cable to shore at Pillar Point 
in San Mateo County (Exhibits 1 & 2). On June 15, 1995, the Coastal 
Commission concurred with Scripps' consistency certification <CC-110-94). A 
summary of the Commission's action is attached (Exhibit 4). 

On October 28, 1995, Scripps commenced ATOC transmissions in a series of 12 
tests occurring over a 5-day period. A number of concerns were raised by 
these tests, including: (1) inadequate notification of the commencement of 
operations to permitting agencies that had required such notification (e.g., 
the National Marine Fisheries Service (NMFS)); (2) inadequate coordination 
with and control over the transmissions by MMRP biologists, who were supposed 
to be in control of the transmissions according to Scripps' commitments to the 
Commission, federal permitting agencies, and other interested parties; and (3) 
the discovery of three dead humpback whales in the greater project vicinity 
(one at Stinson Beach and two off the Farallones Islands), all of which 
appeared to have died near the dates on which the ATOC transmissions took 
place. On November 28, 1995, NMFS issued a report analyzing the whale deaths, 
concluding: 

Based on the available information, ... NMFS ... is unable to determine 
the cause or causes of the recent humpback whale deaths .... However, ... 
NMFS .•. does not believe that the engineering tests of the ATOC sound 
source were responsible for the humpback whale deaths. 

On November 30, 1995, Scripps revised the project to include additional 
measures that had been recommended by the MMRP Advisory Board (Exhibit 5). 
including: (1) clearer MMRP oversight of the project; (2) improved plans for 
responses to any marine mammal strandings; (3) independent monitoring of the 
cable power output to enable verification of the source strength and 
transmission schedule; and (4) public disclosure of all future changes to the 
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transmission schedule. On November 30, 1995, NMFS authorized resumption of 
the transmissions (i.e .• commencement of the normal ATOC/MMRP schedule), and 
on December 2, 1995, Scripps commenced normal ATOC/MMRP transmissions. On 
December 13, 1995, the Commission discussed the matter during an Executive 
Director report, took public testimony, and authorized sending a letter to 
NMFS and the Monterey Bay National Marine Sanctuary (MBNMS) urging both 
agencies to strictly enforce all conditions and mitigation measures contained 
in their respective permits for the ATOC/MMRP project. 

Prooosed Modifications 

Scripps has submitted a "No Effects" letter (NE-16-96) describing what it 
considers to be a "minor modification" to the ATOC/MMRP project, as follows: 

During a 12-day period [in June 1996], Scripps proposes to suspend 
operations of the fixed ATOC sound source and instead undertake an 
alternate source test using a ship-suspended [i.e .• boat based] sound 
source approximately 10 nautical miles southwest of Pioneer Seamount. 
The alternate test source will have the same total power output as the 
current fixed source (195 dB) but divided between two frequency bands at 
25Hz [Hertz] and 75Hz [75Hz is the standard ATOC/MMRP frequency]. The 
purpose of testing the alternate source, generally, is to test the 
propagation characteristics at the alternate source frequency and to 
evaluate potential impacts of the dual frequency sound source on marine 
mammals in the Pioneer Seamount vicinity. 

The alternate sound source will have the same total power output as the 
fixed ATOC source (split between two frequencies), and will operate at 
only a slightly higher duty cycle (approximately at rather than 3t) for a 
brief, 12-day period. 

The mitigation and monitoring measures accompanying the normal ATOC/MMRP 
operations would remain in place during the modified operation, including 
MMRP monitoring (e.g., visual surveys. vessel-based visual and acoustic 
monitoring before, during, and after the operation), source shutdown criteria, 
and use of a 5 minute ramp up period. The proposed schedule and accompanying 
mitigation/monitoring measures are discussed in the Research Protocol <Exhibit 
3). 

Procedures 

The ATOC sound source is located well outside the coastal zone. The coastal 
zone extends 3 miles offshore of the main 1 and and 3 miles offshore of each of 
the Farallones Islands. On March 10, 1995, the Office of Ocean and Coastal 
Resource Management (OCRM) confirmed the Commission's federal consistency 
jurisdiction over the ATOC sound source, by ruling that the ATOC project "can 
be reasonably expected to affect marine mammals of the coastal zone, including 
the humpback and blue whales that are sensitive to low frequency noise and 
which swim at depths where the noise would be audible." OCRM therefore 
granted the Commission permission to review Scripps' application for a MBNMS 
permit renewal for the project. The primary action before the Commission was 
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the activity (and its associated facilities) covered under the federal (MBNMS) 
permit(s) for this project. The Commission's concurrence with CC-110-94 
included the following discussion: 

Finally, additional federal consistency review by the Commission will be 
triggered in the event that: (1) Scripps makes any significant 
modifications to either (a) the MMRP or other mitigation measures or (b) 
the ATOC project itself; (2) any evidence materializes documenting 
adverse effects on marine resources "substantially different" than those 
originally proposed .•. ; or (3) any extension [is proposed] beyond the 
two-year initial ATOC operation. 

Commission review of any modifications and/or changed circumstances regarding 
the project is governed by Section 307(c)(3)(A) and (d) of the Coastal Zone 
Management Act (16 U.S.C. Sections 1456(c)(3)(A) and (d)), and the 
accompanying federal consistency regulations (15 CFR Part 930). Section 
930.66(b) of these regulations provides: 

The State agency shall request that the Federal agency take appropriate 
remedial action following a serious disagreement resulting from a State 
agency objection to a Federally licensed or permitted activity which 
was: (1) Previously determined to be consistent with the State's 
management program, but which the State agency later maintains is being 
conducted or is having coastal zone effects substantially different than 
originally proposed and, as a result, is no longer consistent with the 
State's management program; .... [15 CFR Part 930, Section 930.66(b) and 
930.100(b) 

Scripps believes the proposed modification does not affect the Commission's 
consistency concurrence or trigger the need for any action by the Commission. 
Scripps describes the modification as representing ..... only a minor amendment 
to an activity previously reviewed by the Commission." Scripps believes the 
modifications would "not cause coastal zone effects substantially different 
than those originally reviewed by the [Commission]." While it does require an 
amendment to Scripps' NMFS-issued Scientific Research Permit, Scripps believes 
this modification does not qualify as a: 

Major amendments of Federal license and permit activities previously 
reviewed by the State agency which will cause coastal zone effects 
substantially different than those originally reviewed by the State 
agency. 

Scripps cites Section 930.5l(b)(3), as opposed to Section 930.66(b) of the 
federal consistency regulations, as an applicable regulation governing whether 
additional consistency review is triggered. Section 930.5l(b)(3)} refers to 
major amendments to federal permits that would normally trigger the need for 
additional consistency review. However, regardless of whether the 
modifications are reviewed under Section 930.51(b)(3) or Section 930.66, the 
standard is the same: additional federal consistency review is triggered when 
a project: " ... is being conducted or is having coastal zone effects 
substantially different than originally proposed and, as a result, is no 
longer consistent with the State's management program." 
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Issues Raised 

One of the key project features that contributed to the Commission•s 
concurrence with Scripps• original consistency certification was the inclusion 
of the following commitment: 

Scripps has now modified the MMRP such that the Pilot Study has been 
extended for the full length of the project, during which the MMRP 
research group would maintain control over the sound source for the 
entire 2 year period. In addition, Scripps has agreed to expand the 
scope of the MMRP advisory board. 

Based on this revision the project was refocused from being primarily an 
oceanographic research program, and only secondarily a marine mammal research 
program, to marine mammal research being given the primary focus. These and 
other modifications, which were included in the final project as concurred 
with by the Commission, are described in Exhibit 6. 

Scripps is in the process of preparing a supplemental environmental analysis 
under NEPA/CEQA <which would include an alternatives analysis). Scripps 
anticipates 11 this analysis will conclude that no new or substantially 
increased environmental impacts will result .. and that the Pioneer Seamount 
location would provide 11 the most useful information for marine mammal and 
climate research purposes ... 

Nevertheless, concerns have been raised by the proposed modifications, among 
them: 

(1) The lower 25Hz frequency is expected to potentially affect blue and 
finback whales to a greater degree than the normal, 75Hz frequency. This 
lower frequency is closer than the 75Hz frequency to the dominant frequency 
range at which blue whales vocalize. 

(2) The sound transmission at two different frequencies has the potential 
to affect greater numbers of marine mammals than would transmission at a 
single frequency. 

(3) The modifications may threaten the integrity of the normal ATOC/MMRP 
monitori.ng effort, by cutting into the time needed for that research and 
lessening its statistical validity. 

(4) The modifications are oceanographically-based rather than 
biologically-based, which would appear to be inconsistent with the commitments 
made by Scripps to maintain the project as a biologically-based monitoring 
effort; for example: 

(a) th_e proposed two-week test is too short a time to generate useful 
information about effects on marine mammals from transmissions at the modified 
frequency; and 

(b) early to mid-June is not a time period likely to generate much 
information regarding blue whale responses, given anticipated population 
densities in mid-June. 
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In light of these concerns, on February 22, 1996, the Commission staff 
requested responses to the following questions from Scripps regarding the 
proposed modifications: 

1. When do you anticipate your NEPA/CEQA documentation will be available? 

2. What is the anticipated time frame for a response to the proposal by 
the MMRP Advisory Board? 

3. At what depth will the suspended source be transmitting at? 

4. There are a number of inconsistencies in the information and schedule 
presented. Please explain exactly what is meant by an '81 duty cycle. How 
many minutes would the signal be on at one time: 20 minutes or 40 minutes? 
Why do you describe the project as a 12-day test? Two 4 day periods with a 2 
day control period in between comes to 10 days. Are you adding 1 day at 
either end to come up with a 12 day total? Your schedule (Research Protocol, 
p. 3) indicates that, from start to finish, the project is a 40+ day test. 
Please clarify. 

5. The normal ATOC/MMRP was initially estimated to take place over an 
18-24 month period. It is our understanding this period has been reduced to 
approximately 10 months, due to funding shortages. Is this understanding 
accurate? How does this reduction to 10 months affect the project with regard 
to obtaining a statistically valid sample of responses from marine mammals? 

6. How will the reduction of a more than 40 day period from the normal 
ATOC/MMRP monitoring further affect its statistical validity? 

7. Would Scripps agree to extend the normal MMRP/ATOC study the 40 or 
more days being lost to this alternative study, so that no statistical 
validity will be threatened? If not why not? 

8. How will the schedule be changed in the event of bad weather? How far 
can the schedule slip due to weather problems before it would be cancelled? 

9. Page 1 of the proposed Research Protocol [Exhibit 3] states: 

The MMRP Director •.. will ensure that the total number of ATOC source 
replicates and aerial surveys during the course of the MMRP will not be 
significantly changed with the inclusion of the alternate source period. 

What does the phrase "will not be significantly changed" in that sentence 
mean? What would you consider a statistically significant change? 

10. What is the statistical validity of monitoring a 12 day period of 
marine mammal responses to a sound source at the newly proposed frequency? 
How could any conclusions be generated based on such a short time period that 
could be relied upon for any biological conclusions, and how would the 12 day, 
25Hz effort be compared statistically with the 10 month, 75 Hz effort? 
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11. Hhat are the relative populations of blue whales in the greater 
project region for the months of June- December? Hhy is the alternative 
source not being proposed during a time period where there would be greater 
populations of blue whales in the vicinity, assuming for the purposes of 
discussion that a 12 day monitoring effort could provide any meaningful 
biological information? 

12. Hhat is the expected impact on blue whales, fin whales, and any other 
potentially affected marine resource from modifying the proposal from a single 
frequency source to a dual frequency source? If the project is supposed to 
achieve a potential benefit of ultimately evolving to a lower frequency source 
(and hopefully utilizing a lesser intensity or reduced duty cycle), then why 
is Scripps not proposing simply to transmit a single frequency 25 Hz sound, 
rather than the proposed 25 Hz and 75 Hz sound? Isn't it reasonable to assume 
that the impact from such a dual source should be considered double, or 
certainly greater, than that of a single frequency sound, because a greater 
number of animals would be potentially affected? 

13. Hhy did your initial EIS consider boat based sound transmissions to 
be infeasible, but you are now proposing to use them? Hasn't ship noise a 
complicating factor? How statistically will ship noise be factored out of any 
marine mammal response? 

The Commission staff also stated to Scripps in this February 22 letter: 

Once we receive your responses we will inform you as to whether we agree 
with your conclusion regarding the effects of the modifications, and, 
therefore, whether or not additional consistency review will be 
necessary. Also, please be advised that, given the significant 
Commission interest in this project, we have scheduled an Executive 
Director report (which will not be accompanied by an opportunity for 
public comment) at our March 13, 1996, [now March 15, 1996], Commission 
meeting in Santa Barbara, to inform the Commission of your proposed 
modifications and your conclusions regarding their effects. 

The Commission staff recently received Scripps• response to its letter. This 
response is attached as Exhibit 7. As of the date of this mailing, the staff 
has not had adequate time to review this response. 

7804p, p. 55 
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UNIVERSITY OF CALIFORNIA, SAN DIEGO UCSD 

BERKELEY • DAVIS • LOS ANGELES • RIVERSIDE • SAN DIEGO • SAN FRANCISCO SANTA BARBARA • SANTA CRUZ 

SCRIPPS INSTITUTION OF OCEANOGRAPHY 

February 6,1996 

Peter Douglas 
Executive Director 
California Coastal Commission 
45 Fremont, Suite 2000 
San Francisco, CA 94105-2219 

Tami Grove 
Central California District Director 
California Coastal Commission 
725 Front Street, Suite 300 
Santa Cruz, CA 95060 

LA JOLLA, CALIFORNIA 92093 

Re: Acoustic Thermometry of Ocean Climate Project and Marine 
Mammal Research Program -- Minor Project Revision 

Dear Mr. Douglas and Ms. Grove: 

I am the current principal investigator of the Acoustic Thermometry of Ocean 
Climate (ATOC) Project of the University of California, San Diego, Scripps 
Institution of Oceanography (Scripps). As you know, the Coastal Commission 
on June 15, 1995, found the proposed ATOC project and associated Marine 
Mammal Research Program (MMRP) to be consistent with the California 
Coastal Management Program (CCMP). The Commission's consistency 
concurrence was based on a consistency certification originally 
made by Scripps on November 29, 1994, with regard to the then-proposed Sur 
Ridge source site, as modified on March 16, 1995, to reflect a proposed site 
change to Pioneer Seamount, as further modified on June 2, 1995, to reflect 
the terms of a settlement agreement between Scripps and a number of 
environmental organizations, and again as modified to incorporate 
mitigation commitments made by Scripps at the June 15, 1995, Commission 
heariJ:1g. 

EXHIBIT NO. 
APPLICATION NO. 
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£ California Coastal Commission 
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This letter is written to inform you of a minor modification to the activity 
proposed for early June, 1996. During a 12-d.ay period, Scripps proposes to 
suspend operations of the fixed ATOC sound source and instead undertake an 
alternate source test using a ship-suspended sound source approximately 10 
nautical miles southwest of Pioneer Seamount. The alternate test source will 
have the same total power output as the current fixed source (195 dB) but 

. divided between two frequency bands at 25 Hz and 75 Hz. The purpose of 
testing the alternate source, generally, is to test the propagation characteristics 

. at the alternate source frequency and to evaluate potential impacts of the dual 
frequency sound source on marine mammals in the Pioneer Seamount 
vicinity. This is described in greater detail in the attached "Research Protocol 
for the California MMRP of the ATOC Experiment, Executive Summary of 
Proposed Modification No. 3 to NMFS Scientific Research Permit No. 968 
(8 February 1996)". 

We do not believe that this minor modification of the proposed activity 
affects the Commission's consistency concurrence or requires action by the 
Commission, since it represents only a minor amendment to an activity 
previously reviewed by the Commission. 15 C.F.R. § 930.51(b)(3). As you 
know, Scripps' original consistency certification was submitted with a 
reservation of objections based on the threshold criteria for consistency 
review. In response to the Commission's request and Scripps• reservation, 
the Office of Ocean and Coastal Resource Management (OCRM) on January 
27, 1995, provided additional written guidance concerning some of these 
issues, without ruling on the Commission·s request. Subsequently, OCRM 
on March 10, 1995, granted the Commission's request to review Scripps' 
application for a MBNMS permit, and the Commission concurred in Scripps' 
consistency certification on June 15, 1995. 

The alternate source test will not "cause coastal zone effects substantially 
different than those originally reviewed by the [Commission]." Id. Similarly, 
we are not aware of any CCMP amendments "not in existence at the time of 
original [Commission] review" that would apply to the proposed activity. 15 
C.F.R. § 930.51(b)(2). The alternate sound source will have the same total 
power output as the fixed ATOC source (split between two frequencies), and 
will operate at only a slightly higher duty cycle (approximately 8% rather than 
3%) for a brief, 12-d.ay period. MMRP observations will continue under the 
revised protocols, and the source shutdown criteria applicable to the fixed 
ATOC sound source will remain in effect during the alternate source test. 
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A combined environmental assessment/initial study (EA/15) under the 
National Environmental Policy Act and California Environmental Quality 
Act is being prepared, and it is anticipated that this analysis will conclude that 
no new or substantially increased environmental impacts will result. The 
EA/IS will also evaluate alternative locations. The alternate source test is 
currently proposed to take place near Pioneer Seamount in order to take 
advantage of the ATOC and MMRP facilities and activities currently located at 
(and in relation to) that site. This is anticipated to result in the most useful 
information for marine mammal and climate research purposes. The 
National Marine Fisheries Service has advised us that the most appropriate 
format for addressing the activity will be a minor modification to Scientific 
Research Permit No. 968; an application for that modification is currently in 
preparation. 

At the June 15, 1995, hearing the Commission also approved a coastal 
development permit (COP) for the portions of the ATOC cable located in state 
waters. Since the alternate source test will not use the cable permitted by the 
COP, and will not affect the COP-permitted facilities in any way, we do not 
believe that the COP is affected_ by this proposal. Since the proposed ac.tivity 
will occur entirely on the high seas and outside the boundaries of national 
marine sanctuaries, we have concluded that no other approvals are required. 

We appreciate your attention to this minor project revision. If you or your 
staff have any questions or would like to discuss this matter further, please 
contact me at (619) 534-4688, or our legal counsel, Alan Waltner, (510) 465 
4494. Thank you again for your assistance. 

Sincerely, 

~~cr: ... bos· 
Peter Worcester 
ATOC Principal Investigator 

Enclosure 

cc: National Marine Fisheries Service 
Monterey Bay National Marine Sanctuary 
Gulf of the Farallones National Marine Sanctuary 
Corps of Engineers 
Department of the Navy 
Advanced Research Projects Agency 
San Mateo County Planning Department 
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RESEARCH PROTOCOL FOR THE CALIFORNIA MMRP OF THE ATOC 
EXPERIMENT 

EXECUTIVE SUMMARY OF PROPOSED MODIFICATION NO. 3 
TO NMFS SCIENTIFIC RESEARCH PERMIT NO. 968 

(7 February 1996) 

Ref: (a) Final EISIEIR for the California ATOC Project and its Associated MMRP dtd April 
1995 

(b) MAl ltr dtd 19 Jun 95 (Research Protocol for the California MMRP of the ATOC 
Experiment; Executive Summary of Amendments (19 June 1995)) 

(c) NMFS/OPR ltr dtd 13 Jul 95 (Scientific Research Permit No. 968) 
(d) NMFS/OPR ltr dtd 30 Jul 95 (Scientific Research Permit No. 968 Mod. 1) 
(e) NMFS/OPR ltr dtd 21 Dec 95 (Scientific Research Permit No. 968 Mod 2) 

PREFACE 

The proposed modification to NMFS Scientific Research Permit No. 968, provided herein, is 
comprised of inputs from the ATOC Program Manager, the ATOC MMRP Director, the ATOC 
MMRP Program Manager, and the ATOC California MMRP Principal Investigator. This executive 
summary is not meant to be a stand-alone document; it should be considered as a minor modification to 
Appendix C of reference (a), and references (b) through (e). 

EXPERIMENTAL OVERVIEW 

The proposed modification involves the conduct of standard, approved MMRP activities during 
a 12-day period in June 1996, using an alternate source deployed at approximately 700 m depth off a 
research vessel, located approximately 10 nm southwest ofPioneer Seamount (the ATOC source 
located on Pioneer Seamount will be shut down for the 12-day period). During the 12-day period, 
MMRP data will be collected with the alternate source transmitting with almost the same 
characteristics as the ATOC source, but in two frequency bands, one centered at about 7 5 Hz (standard 
ATOC frequency) and one centered at about 25 Hz. As in standard MMRP research operations, 
acoustic transmissions from the alternate source will be under the control of the California MMRP P .1. 
Maximum source level will still be 195 dB, maximum duty cycle < 8%, with a 5-minute source ramp­
up period. MMRP aerial visual surveys, and vessel-based visual and acoustic monitoring will occur 
prior to, during, and after the 12-day period. The MMRP Director and California MMRP P.I. will 
ensure that the total number of ATOC source replicates and aerial surveys during the course of the 
MMRP will not be significantly changed, with the inclusion of the alternate source period. Blue and 
fin whales vocalize in the frequency band just below 25 Hz and, thus, will be the most likely 
candidates for exhibiting any potential effect from the alternate source transmissions. Blue whales are 
most prevalent in the Farallon Basin area during the June-December timeframe, and fin whales, 
although rarely seen in this region, have no particular seasonality. 

Enclosure (1) 

1 
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The proposed modification addresses two of the alternatives considered in the EISIEIR, one 
directly (Alternative 6), and one indirectly (Alternative 12): 

• Alternative 6: modified source operational characteristics: although very similar to the 
ATOC source located on Pioneer Seamount, there are some modified characteristics: 

-Depth: 700 m, vice 1000 m. 
- Frequency/bandwidth: approximately 75 Hz (20 Hz) and 25 Hz (8-1 0 Hz), vice 

75Hz (20Hz) alone. 
- Transmission Schedule: same but 2000Z transmission is 40 min vice 20 min. 
- Waveforms: 25 Hz transmissions have two options: 1) m-sequence with 9 Hz 
bandwidth; 2) multi-line signal with 8Hz bandwidth, all lines equal power, 75 
Hz transmissions formed from third harmonics of 25 Hz signals. 

• Alternative 12: alternative MMRP techniques--mobile playback experiments: although 
most playback experiments use sources with much lower power levels than the A TOC 
source, this is an opportunity to use an alternate source with the same power levels. The 
research vessel to be used during the 12 day period will remain stationary (using a reliable 
dynamic positioning system and differential GPS), and will maintain a "quiet ship" routine 
throughout the 12-day period. 

MMRP research protocol criteria (as per references (a) through (e)) will remain in force, except 
as proposed below. The transmission schedule will consist of a control period of approximately 4-7 
days, 4 days of transmissions, approximately 2 control days, 4 days of transmissions, and a control 
period of approximately 4-7 days. Aerial surveys will occur during all replicate periods, as provided in 
reference {b), vessel-based visual observations, and vessel-based acoustic observations will be 
conducted from the alternate source deployment platform. 

The primary MMRP objectives, as stated in references (a) through (e) remain valid for the 
alternate source transmission periods, modified by the goal of utilizing the existing MMRP capabilities 
(supplemented as stated below) to assess the potential for acute effects of alternate source 
transmissions (at 25Hz) on marine animals, particularly marine mammals and sea turtles within the 
120 dB sound field (modeled at 100m depth). Source shut-down criteria, as stated in references (a) 
through (e) remain in effect during the alternate source transmission period. 

The primary acoustic thermometry objectives relative to the alternate source transmissions are: 
1) utilize A TOC facilities (A VLAs and SO SUS receivers) and coincidental acoustic transmission paths 
to help determine the appropriate frequency to use in any long-term follow-on project; 2) utilize the 25 
Hz option 1 signal to test the combination of temporal and spatial resolution to separate the lowest few 
acoustic propagation modes for analysis; 3) utilize the 25Hz option 2 signal to measure 3 parameters 
(phase and amplitude coherence across frequencies, incoherent signal power at frequencies close to the 
signal lines, ambient noise level between signal lines). If analysis of the data from the alternate source ·' 
transmissions indicates that internal wave effects on the transmitted signals are significantly decreased 
at 25 Hz, future acoustic thermometry data collection efforts could occur at a lower duty cycle-­
reduced by as much as 50% or more. A reduction in duty cycle at this frequency could be considered 
potentially beneficial to marine mammals that vocalize in that band. · 

< ""> r-
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PRQPOSED MEASUREMENTS 

Reference (b) states the focus and priority of the research protocol; the following MMRP 
activities will be scheduled during the twelve day period: 

• S!andard aerial visual surveys will be conducted prior to commencement of the first 4·day 
continuous alternate source transmission period, during the first transmission period, during 
the following control period, during the second alternate source transmission period, and 
during the following control period. 

• Standard shipboard visual observations will be made from the alternate source .deployment 
vessel, during daylight hours prior to, during and after alternate source transmissions. 

• A vertical line array (VLA) will be deployed from the alternate source vessel, to monitor 
marine mammal vocalizations before, during, and after transmissions. 

PRQCEPURES AND RESEARCH TECHNIQUES 

Reference (b) amendments to the original research protocol apply, with the following 
exceptions: 

• Start-up protocol: Visual observers on the alternate source deployment vessel will conduct 
behavioral observations before, during and after the first day of transmissions (at maximum 
195 dB source level). Two criteria must be met in order to commence the alternate source 
transmissions: 1) a control aerial survey must have been conducted during the previous 4- 7 
days, and 2) weather on first day of transmissions must be conducive to visual and acoustic 
monitoring from the alternate source deployment vessel. 

• I otal transmission time will average less than 8%. 

• The following schedule is proposed (dates approximate): 

20 May-S Jun 96: 
6·9 Jun 96: 

10-11 Jun 96: 

12-15 Jun 96: 

16 Jun-1 Jul 96: 

Aerial visual control survey. 
Alternate source transmission period # 1. Standard MMRP 
aerial visual experiment survey. Shipboard visual and VLA 
acoustic observations from alternate source depl~yment 
vessel. 
Aerial visual control survey. Shipboard visual and VLA 
acoustic observations from alternate source deployment 
vessel. 
Alternate source transmission period #2. Standard MMRP 
aerial visual experiment survey. Shipboard visual and VLA 
acoustic observations from alternate source deployment 
vessel. 
Aerial visual control survey. 

3 
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• The VLA will be in use 24 hrs/day during the 12-day period, including during alternate 
source transmissions, for near-continuous monitoring of marine mammal vocalizations and 
ambient sound levels. 

ENVIRONMENTAL COMPLIANCE. 

-
• A joint NEP A/CEQ A Environmental Assessment (EA)/Initial Study is being prepared. 

• The need for a consistency certification is being explored with the California Coastal 
Commission. 

• A request for modification to Scientific Research Permit No. 968 is being reviewed by the 
MMRP Advisory Board and will be submitted to NMFS. · 

REPORTS 

• Preliminary results of MMRP activities during the alternate source transmissions will be 
included in the subsequent bi-monthly report. More details will be available in the 
quicklook report, and analysis results provided in the final report. 

SUBMITIED BY: 

~L~ 
Christopher W. Clark, Ph.D. 
ATOC MMRP Director 

4 

&~.~Jt#-
Daniel P. Costa, Ph.D. 
ATOC California MMRP P.I. 
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EXEcuTIVE SUMMARY 

Scripps Institution of Oceanography (Scripps) proposes the Acoustic 
Thermometry of Ocean Climate (ATOC) project, consisting of placing a 
sound-emitting device at Pioneer Seamount. 48 nautical miles offshore of Half 
Moon Bay, connected with a power cable to shore at the Pillar Point Air Force 
Tracking Station. The project goal is studying global warming by measuring 
the speed of sound transmitted through an underwater channel. The sound 
source will be 980 meters deep and will emit high intensity (195 dB), low 
frequency sounds. The sound transmissions would last for 20 minutes every 4 
hours, on four out of 11 days. which equates to a duty cycle of 31 (i.e., the 
source will silent 971 of the time). 

Because a number of specfes of marine animals hear and communicate at low 
frequencies, concerns have been raised over whether or not project would cause 
adverse effects on marine resources. such as sperm whales, sea turtles, and 
elephant seals. Very little is known about the effects of low frequency sound 
on marine animals. particularly marine mammals and sea turtles. Scripps has 
included within the project a Marine Mammal Research Program <MMRP), which 
will monitor the biological effects of the sound transmissions. The MMRP 
monitoring studies would continue throughout all ATOC transmissions. 

In addition to the monitoring Scripps has agreed: (1) to use a "ramp up 
period" during which the sound will be turned up gradually, rather than 
starting at "full blast;" (2) to operate ATOC at 11 the minimum duty cycle 
necessary to support MMRP objectives and ATOC feasibility objectives;" <3> to 
cease the ATOC project in the event significant adverse impacts are occurring; 
(4) to allow the HMRP research group to maintain control over the sound source 
for the entire 2 year period; (5) to expand the scope of the independent MMRP 
advisory boa.rd; (6) to remove the sound source as soon as 1s feasible after 
the 2 year project; (7) that project authorization at this time is not a 
commitment to use of this location (Pioneer Seamount> for future ATOC studies; 
(8) to prepare a Programmatic EIS/R prior to any long term ATOC activities; 
(9) that an essential siting criterion for a long term site will be: Location 
tn an area with minimal abundances of marine ltfe that might possibly be 
adversely affected by low frequency sound; and (10) to include a fisheries 
biologist on the MMRP advisory board and include monitoring of impacts on fish 
behavior. 

Given the potential scientific and environmental benefits from the research 
proposed, and since the only way to determine the project's impacts is to 
allow it to proceed in the short term and study its impacts. the authorization 
of a two year initial ATOC project ts warranted. This conclusion is dependent 
on the combination of the monitoring and protecttve·measures incorporated into 
the project. the relatively short <two-year> duration of the project, and the 
relocation of the ATOC sound source outside the Monterey Bay National Marine 
Sanctuary. This conclusion is also based on the future involvement of the 
Commission in reviewing the results of the MMRP, in consultation with NMFS, 
MMC, and other reviewers. Such review may lead to modifications and/or 
cessation of the project. depending on the results of the monitoring. 
Finally, additional federal consistency review by the Commission will be 
triggered in the event that: (1) Scripps makes any significant modifications 
to either (a) the MMRP or other mitigation measures or (b) the ATOC ,project 
itself; (2) any evidence materializes documenting adverse effects on marine 
resources "substantially different" than those originally proposed (see 
Exhibit 21. Section 930.66 of federal consistency regulations>; or (3) any 
extension beyond the two-year initial ATOC operation. 

EXHIBIT NO.4 
APPLICATION NO. 

ATOC Status Update 
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11.1t.1J'S 1~111 

I 11.1. UU.I I '· 1 

~ DCI'ftfUftOM or OCWAJCOOIW'Rf 

November 80, 1995 

OJ, WIJUdl\ Jac 
D!redor, ~of Pto*"d. Ruou.rce• 
Natkmal Mub\1 Jlllhttlll Serv!ce 
J!SI••w•t Hlpay 
SllVIf lptlftc, MD 20P10 

Dear Dr. Po)(, 

UCSD 

• • 
In reaponse to tl\t ATOC. MMllP Advieot)' Boarcl'iStaten'\o.nt datecl11.30.9S, 
the A'n:X: Proaram. acctpt8 tN Boarcl't recommtnd•tions contained ln. J)Olnta 
(2d), (2e), (2h) ind (Sa-d), and ~ W1th the MMU't aet!Dnl!dentltfecl"by 
the ~ Propazn ~lNl$ft' Sn his totter to you of 11.30.95. . 

1111 ATOC Propam realf!rma., 11 a\ltitlttc! tn point (3e), that written 
1tatea\entt t•a•rdlnl martn.e maznmifs wW not be releued wlthout MM.R.P 
review and~~. . 

Sh\cereJy, 

-
EXHIBIT NO. 
APPLICATION NO. 

.... 
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ATOC Status Update 

at' California Coastal C . 
ommosslon 

·-· . 
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12-~1-1995 1~:47AM FROM CU~ 
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IU 

r:EJMARINE ACOUSI1CS, INC. 
Four Crttlll Park. Suilt 101 

!a4$ ¢,. l:)rMa 
AtiJtltlOn, VA22202 

(703)., .. ,. 30 November 199S 

Dr. W'llllam Pox 
FNI. 41.10ot2 

])ifector. Offiee ofProtectecl Resources 
National Marine l'isht:J:ies Senico 
1335 But·WestJfJShway 
Silver Spring, MD 20910 

R.e: LGL, Lld.llr dtd 30 Nov 95 CATOC Marine Mammal Research Program Advisory 
Board Statement, 30 November 1995) 

Dear Dr. Fox: 

lD.I'Oiponse to the refereDced letter, the ATOC Marine Mammal Research Prosram 
accepts the recommcndatioDS specified. thezdn; that being: " ..• upon authorization by NMFS to 
initiate 1rammissions as quickly as possible under tb.e provisioas of the previously-agreed 
Califomla M:MRP research protocoL modified by points {2d), (2e ), (2h) and (3a·ld)." 

"l"he tollowin&lclent.iS.ca MMRP actio.ns to c:omply with the above: 

2d. 

3a. 

lb. 

The first four sets of transmis.tions are scheduled to begin at or about 1200L. 

All tranam.tsslou wiU be ramped up over a S..mfnute period. 

The California MMRP Principal Investigator, Dr. D.P. Costa, has intiated action 
wi1h NMFS-SWR. to develop a .a:J.Ore specific pJ.an.for rapid respoue to any fUture 
stnmdi:ags or deaths of Jarge whales or elephant seals, or mass str.andinp of small 
cetaceans, that miaht OQCut ncar the study area durilliJ the study period. 

All Altura acoUJtic traosmissions tram the ATOC sourcc(s). includlna any futu:rc 
enaineerina test irattsmillioa.s, will 'be UDder tho eo.D.trol of, or with tuU 
lm.owledge aad documented advance concunence of, the MMRP. This is ensured 
by a modifiCfllion lo 1he SRP by NMFS that rcitcmtcs the aforomcntioncd, the 
writter&ISI\JI'IDCO from Serlpps tnaUtuUon of OCWlo&raphY (ATOC Propm 
Maoaget), aa.d tho fact that the MMRP plans to monitor transmission times and 
levels via independent continuous logiq of the power output from the Pillar 
Point station down the sea cable to tbe source on Pioneer Seamount (ue 3c 
~ow). 

The agreed-upon Califo:mia M.MRP research protocols will 'be Implemented 
duriDa all acoustic tra:nsm.issions by the ATOC souroe(•). and the SO\llW lewl 
(overall) will not exceed 195 dB re 1 }!Pa-m at any time. This will be regulated 
via contlnuous Pillar Point station monitorina (see 3c below). 
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30 November 1995 

Dt. W'illiam. Fox 
Director, OfJ:iee o!P.r».Leci.ed Raourooa 
NaticAal Maric.e Fisheries Sctvice 
133$ Eaat-Wc6t H\pway 
Silver Sprin.s. MD 20910 

Rl:: LGL, Ltd. h:r d.td 30 Nov 9$ (A iOC Marine MamiUallWearch Proaram Advisoey 
l3ow Statemat, 30 Novabtr 1995) 

Jc. 1be MMRP plans to collect and continuously log data at the Pillar Point station in 
order to maintain an independent.MMRP record of the times and. source levels 
of all acoustic transuussions by the ATOC source at the Pio.ncor Seamount site. 
These data will be reviewed by MMRP Research Team personnel and. will be 
availabl~ to the Advisory Board and other intcrcstad groups on request to the 
MMRP Director. 

3d. '1'he past and pla.ancd transmission sched\1le iJ available t.o the public. and 
up4atc.s will be macle wbmcvcr chqcs or rcfm=.cnts occur. The fim update 
is being traa.smittcd this date by the California MMRP P.I. to all Adviso1-y Board 
members and interestecl patties, and will be passed to the public via the public 
affairs otliccs at NMFS, Scripps and UCSC. In accordance with MMRP 
Research Protocol endorsed. by the Advisory Board, planned tra.Dsmlssion 
schedules arc subject to change at the discretion of the DA. 

ihe Advisory Board will be notified promptly about any future deviations from 
the agreed-upon. Cslifornia research protocol or potentially Kipifiurrt problems. 
This action is the responsibility of the MMRP Director or. in his absence. the 
MMR.PP.M. 

A specific sdledule for issuing planned bimonthly reports will be establish.ed aad 
promulaa~ to ~1 Advisory Board members and observers, intere.'lt~ parties, and 
the public via at'oremenlioned vehicles. Bimonthly Report #11 is scheduled for 
30 days after the commencement ofMMRP acoustic transmissions. Iftrans­
missiOil$ start on 30 November 199S, Bimonthly Report #1 will be available on 
30 December 1995. 

Plans are for an Advisory Board meeting to occur by 31 March 1996. 

Please contact the undersigned if you have any questions or comm.cnts, or zcquirc 
amplifying information on any of the above. 

. ~· ·~~ ,; 
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30 Nc:n'IIDI* 19, 

D:t. W'Jil.lam Fox 
D~. omco of.P~ :aao~~r;.g 
Nldional MldDe Fillltrles S.rvkt 
1335 Eut·W• Hi&bwar 
Sllvtr Sl'rin&. MD 20910 

IU 

ac: I.Gt.. Ltd. Jzr dtd 30 Nov 95 (A TOe Marino M~mmw R*I!'Oh P10p-t.m Ac:tvlsory 
Board. Statcmat. 30 November l 9fS) 

cc: 
Scripps (A. Forbes) 
NMFS.SW.R (B. ~iaz-Soltero) 
Comall (C Clark) 
UCSC (D. Costa) 
AUA {A. Cheaure) 
LGL. U4 (W. J. Ricbardsoll) 

Clayton H. Spikes 
ATOC MMRP Pt()gram Mmager 
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• STAT! OF CALIFORNIA-THE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
~ , 45 FREMONT, SUITE 2000 

SAN FRANCISCO, CA 94105-2219 
VOICE ANO TOO (.415) 9().4.5200 

TO: Commissioners and Interested Parties 

FROM: Peter Douglas, Executive Director 

DATE: June 5, 1995 

,PETE WILSON, Go..-mo,. 

SUBJECT: Scripps/ATOC ADDENDUM TO REVISED STAFF REPORT AND 
RECQMMENOATION ON COMBINED coNSISTENCY CERTIFICATION AND coASTAL DEVELOPMENT 
PERMIT APPLICATION FOR CC-110-94/3-95-40 

I. Background. On June 2, 1995. the Commission staff recomendation was 
mailed to the Commissioners and interested parties. On June 5, 1995, the 
Commission staff received the attached letter containing project 
modifications, based on an agreement between Scripps Institution of 
Oceanography and representatives of a number of environmental organizations. 
The major points of this agreement modify the project in a number of ways; the 
following is a btief summa~y of these modifications: 

1. The MMRP Pilot study, initially a 6 month study, will be extended for 
·the full 2 year period. The MMRP research group will maintain control over 

the sound source for the entire 2 year period. 

2. The scope of the independent MMRP advisory board is expanded, and 
greater public dissemination of the advisory board discussions will occur. 
The environmental organizations will be represented by two new members on the 
advisory board. 

3. Project authorization at this fime fs not a commitment to use of this 
location (Pioneer Seamount> for future ATOC studies. The sound source will be 
removed as soon as is feasible after the 2 year project. and Scripps will not 
reuse the source "until such removal has occurred, except w1th the consent of 
the environmental organizations as a group." 

4. A Programmatic EIS/R will be prepared prior to any long term ATOC 
activities. An essential siting criterion for a long term site will be: 
11 Location in an area with minimal abundances of marine life (including but not 
limited to marine mammals> that might possibly be adversely affected by low 
frequency sound... In addition. Scripps expresses its understanding that 11 the 
MMRP does not claim that it will be able to prove or disprove long-term 
impacts on marine mammals (from a 2 year study], and therefore the results of 
the MMRP will not be so used." 

II. Staff Recommendation. The staff originally recommended that the 
Commission concur with the ATOC/MMRP project. for the reasons explained in the 
staff report mailed for the June 1995 Commission meeting. The above 
modifications do not alter the staff's recommendation that the Commission 
concur with the consistency certification for the project as now described. 
Any further modification to the above commitments and the commitments already 
reflected in the existing staff recommendation may trigger the need for 
additional Commission authorization. ;:=======:::; 
Attachment EXHIBIT NO. 6 

APPLICATION NO. 

ATOC status Update 
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June 5, 1995 

Peter Douglas 
Executive Director 
California Coastal Commission 
45 Fremont, Suite 2000 
San Francisco, CA 94105-2219 

Ta.mi Grove 
Central California District Director 
California Coastal Commission 
725 Front Street, Suite 300 
Santa Cruz, CA 95060 

FACS!~lfLE 
(ISlO) 4m;.n~4~ 
( fH 0) 20H-4.!'S.!'SH 

RECEIVED 
JUN- 5 1995 

CALIFORNIA 
COASTAL COMMISSION 

Re: ATOC Project Federal Consistency Review 

Dear Mr. Douglas and Ms. Grove: 

As you know, at the May hearing regarding the consistency 
review and coastal development permit for the Acoustic 
Thermometry of Ocean Climate Project ("ATOC") and associated 
Marine Mammal Research Program ( "MMRP") , it was reported that the 
applicant, Scripps Institution of Oceanography ("Scripps") had 
undertaken discussions with a number of concerned environmental 
organizations in an attempt to resolve outstanding differences 
regarding these pending applications. · 

We are pleased to inform you that those discussions have 
been successful, resulting in the attached agreement. Please 
note that under the agreement Scripps will be requesting that the 
National Marine Fisheries Service ("NMPS") include as conditions 
in the.pending Scientific Research Permit ("SRP") the following 
two mitigation measures: 

o The MMRP Pilot Study will be extended through the 
entire initial research period of approximately 18 to 
24 months, in lieu of the ATOC feasibility phase in the 
current proposal. Aa a result, the MMRP will retain 
control of the sound source {including determination of 
duty cycle and .decisions regarding operation, 
suspension and termination) through the entire 18 to 24 
month initial research period, and no transfer of 
control or shift to a climate research transmission 
schedule will occur during that period. The 
transmission schedule for the extended Pilot Study will 

!J -
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Peter Oouglas/Tami Grove 
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preliminarily be the same four day on, seven day off 
protocol as for the original Pilot Study, subject to 
review and potential mid-course corrections 
approximately six months into the Pilot Study, under 
the procedures currently contemplated for the "quick 
look• report. The objective of the quick look report 
will be solely to review the progress of the MMRP to 
that date, and no attempt will be made to come to final 
conclusions regarding the potential effects of ATOC 
source transmissions on marine mammals, except as 
required by the guidelines for shut-down of the sound 
source. 

o The MMRP will invite two members and two observers to 
the-MMRP Advisory Board, from individuals nominated by 
the environmental organizations. Minutes of the 
Advisory Board meetings and a summary of those meetings 
will be made available to the public, and the summary 
will be distributed to a mailing list to be developed. 
The Advisory Board shall be provided full and prompt 
access to all MMRP documents and data (except documents 
such as personnel records that may be protected by law 
from disclosure), and the MMRP shall provide a prompt 
respon3e to all Advisory Soard comments regarding the 
MMRP. Regular reports shall be provided by the MMRP to 
the Advisory Board including, at minimum, bi-monthly 
Pilot Study Status Reports and the Final Pilot Study 
Report. The parties understand that NMFS will maintain 
continuing oversight over the MMRP, and any disputes 
between the MMRP and the Advisory Board will be 
reported to NMFS for appropriate disposition. In the 
event of disagreement between the MMRP and the Advisory 
Board, the MMRP agrees, pending dispositi~n by NMFS, to 
defer to the Advisory Board. 

In addition, under the agreement other mitiqation measures 
that will apply beyond the time-frame of the SRP will be 
submitted to the Chancellor of the University of California at 
San Diego to be included as additional mitigation measures and 
conditions of approval. 

Scripps therefore requests that the consistency 
certification be considered on the basis of the project with the 
additional features provided for in the agreement. 

Sincerely, 
:.,._. ....... .. 

............ ---~; .-_,... ~ ... --·· Alan Waltner 



SETTLEMENT AGREEMENT AND RELEASE 

1. This agreement ("the a.greement") is made and entered 
into effective June 2, 1995, by and between the Natural Resources 
Defense Council, Environmental Defense Fund, Earth Island 
Institute, Humane Society of the United States, League for 
Coastal Protection, and American Oceans Campaign ("environmental 
organizations") and the University of California, including the 
Acoustic Thermometry of Ocean Climate Project ("ATOC") of the 
Scripps Institution of Oceanography {"Scripps") (collectively 
referred to as "the University"}, regarding the ATOC project and 
associated Marine Mammal Research Program ("MMRP"), and shall be 
binding upon and inure to the benefit of the environmental 
organizations and the University, and their respective 
successors, assigns, predecessors, subsidiaries, affiliates, 
officers, directors, attorneys and shareholders, partners and 
limited partners, to the extent permitted by law. The parties to 
this agreement hereby agree as follows: 

2. The MMRP Pilot Study will be extended through the entire 
initial research period of approximately 18 to 24 months, in lieu 
of the ATOC feasibility phase in the current proposal. As a 
result, the MMRP will retain control of the sound source ~ 
(including determination of duty cycle and decisions regarding 
operation, suspension and termination) through the entire 18 to 
24 month initial research period, and no transfer of control or 
shift to a climate research transmission schedule will occur 
during that period. The transmission schedule for the extended 
Pilot Study will preliminarily be the same four day on, seven day 
off protocol as for the or~ginal Pilot Study, subject to review 
and potential mid-course corrections approximately six months 
into the Pilot Study, under the procedures currently contemplated 
for the "quick look" report. The objective of the quick look 
report will be solely to review the progress of the MMRP to that 
date, and no attempt w~ll be made to come to final conclusions 
regarding the potential effects of ATOC source transmissions on 
marine mammals, except as required by the guidelines for shut-
down of the sound source. · 

3. The installation of the cable to the Pioneer Seamount 
site will not be considered as a siting criterion or factor 
pertaining to the location of any long-term ATOC operational 
sound source offshore California. ATOC further agrees to remove 
the sound source as soon as feasible after the end of the initial 
18 to 24 month research phase, and will not reuse the source 
until such removal has occurred, except with the consent of the 
environmental organizations as a group. 

4. In the event that ATOC proposes to install and/or 
operate a long-term sound source, a full environmental review 
process will be undertaken in compliance with all applicable 
laws, including the preparation, circulation and apprpval of a 
programmatic environmental impact statement under NEPA (and 
equivalent document for affected states that have corresponding 

. \ l ,r .-... . . 
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state law requirements) on any significant impacts of all 
components of the project, including any source locations 
contemplated at that time for the full duration of the 
anticipated project; provided, however, that to the extent the 
decision to prepare such a document is beyond the control of 
ATOC, ATOC agrees to request that the federal or state lead 
agency undertake such preparation. Such programmatic document· 
will contain an analysis of all reasonable alternatives that 
could feasibly meet project objectives. AToc· further agrees to 
seek additional appropriate permits from NMFS. 

5. In selecting the proposed site for future long-term 
operational ATOC sound sources that are not to be associated with 
MMRP activities, none of the siting criteria applicable to the 
MMRP set forth in the California ATOC/MMRP BIS will be applied, 
and the following will be included as an essential siting 
criterion for the ATOC operational phase: "Location in an area 
with minimal abundances of marine life (including but not limited 
to marine mammals) that might possibly be adversely affected by 
low frequency sound." The goal of this siting criterion shall be 
to minimize impacts on the marine environment, recogni.zing that 
in cases where no or insufficient data exist adverse effects will 
be presumed for siting purposes, and further recognizing the need 
to provide adequate buffer zones around areas of significant 
marine life resources. 

6. The MMRP will invite two members and two observers to 
the MMRP Advisory Board, from individuals nominated by the 
environmental organizations. Minutes of the Advisory Board 
meetings and a summary of those meetings will be made available 
to the public, and the summary will be distributed to a mailing 
list to be developed. The Advisory Board shall be provided full 
and prompt access to all MMRP documents and data (except 
documents such as personnel records that may be protected by law 
from disclosure), and the MMRP shall provid~ a prompt response to 
all Advisory Board comments regarding the MMRP. Regular reports 
shall be provided by the MMRP to the Advisory Board including, at 
minimum, bi-monthly Pilot Study Status Reports and the Final 
Pilot Study Report. The parties understand that NMFS will 
maintain continuing oversight over the MMRP, and any disputes 
between the MMRP and the Advisory Board will be reported to NMFS 
for appropriate disposition. In the event of disagreement 
between the MMRP and the Advisory Board, the MMRP agrees, pending 
disposition by NMFS, to defer to the Advisory Board. 

7. As to those commitments that pertain to the MMRP {items 
2 and 6 above), ATOC and the MMRP will request that they be 
included as permit conditions in the Scientific Research Permit 
("SRP") under consideration by the National Marine Fisheries 
Service ("NMFS"). ATOC and the MMRP also will request the UCSD 
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Chancellor to include all of the terms above as additional 
mitigation measures and supplemental conditions of approval. The 
agreement shall terminate, and shall be void and of no effect as 
to all·of the parties, in the event that these terms are not 
included in the SRP and UCSD Chancellor's approval as so 
provided. 

8. The environmental organizations agree not to challenge 
any of the permits or other approvals for the initial 18 to 24 
month experimental period pertaining to ATOC and the MMRP, 
including the certification/adoption of the Final Environmental 
Impact Statement/Environmental Impact Report for the California 
Acoustic Thermometry of Ocean Climate Project and its associated 
Marine Mammal Research Program ("FEIS/EIR"), and the project 
approvals listed at page l-24.of the FEIS/EIR ("approvals"}, and 
hereby waive and release any and all claims and/or causes of 
action relating thereto. The environmental organizations agree 
not to commence any legal action challenging these proceedings or 
permits, and further agree not to oppose these applications or 
permits in applicable administrative proceedings. The 
environmental organizations may provide comments in these 
administrative proceedings, but such comments shall 'be.limited 
to: (a) issues presented by specific proposed permit language and 
final revisions to the MMRP and ATOC projects not· yet reduced to 
writing and provided to the environmental organizations, and (b) 
contingent comments necessary to exhaust administrative remedies 
in the event that the agreement terminates. Any such comments 
shall also state the environmental organizations~ agreement not 
to oppose the subject approvals provided that all of the 
mitigation measures proposed in the FEIS/EIR and adopted by UCSD 
Chancellor remain in effect and provided further that all of the 
terms and conditions of the agreement become and remain 
effective. 

Notwithstanding the foregoing, the environmental 
organizations reserve the right to challenge any violations of 
permits issued for ATOC and/or the MMRP, and/or violations of the 
agreement. The environmental·organizations further reserve the 
right to challenge future permits or environmental documents for 
activities beyond the initial 18 to 24 month experimental period, 
and by this agreement the environmental organizations do not 
endorse any long-term ATOC program. The University reserves any 
and all defenses to such challenges. Furthermore, the agreement 
by the environmental organizations not to oppose the MMRP shall 
not be taken as concurrence or agreement in any results of the 
MMRP. 

9. The MMRP recognizes the limitations of any scientific 
research attempting to prove long-term impacts on marine animal 
populations and the difficulties of conclusively associating sue~ 
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impacts with a specific cause. The MMRP recognizes that the 
predicted statistical power of aerial and boat based survey 
efforts proposed for the area is predicted to be limited and may, 
depending upon actual sighting numbers, only resolve large (as 
compared to slight or subtle) response differences. Other 
observational platforms, including acoustic observations and 
tagging, are designed to be capable of resolving relatively 
slight or subtle short-term responses in individual animals. For 
these reasons, and given the fact that the proposed research in 
the Pioneer Seamount study area is limited to less than two 
years, the MMRP does not claim that it will be able to prove or 
disprove long-term impacts on marine mammals, and therefore the 
results of the MMRP will not be so used. 

10. The. environmental organizations agree that none of the 
changes provided by the agreement requires delaying any of the 
applicable permit proceedings. 

11. In any public statements regarding the agreement, it 
will be stated that all parties have worked diligently to =esolve 
disagreements about the MMRP, resulting in an agreement by the 
environmental organizations not to oppose the MMRP during the 
initial 18 to 24 month research phase. 

12. The agreement shall constitute the entire agreement 
between the parties with respect to the subject matter hereof. and 
supersedes all prior negotiations and agreement, whether written 
or oral. This is an integrated agreement. 

13. 
State of 
modified 
thereto. 

The agreement shall be governed by the laws of the 
California and, except as provided above, shall be 
only by further written agreement among the signatories 

14. The parties acknowledge that they-are each represented 
by competent and independently selected counsel, and that they 
have each read the agreement and have had the agreement explained 
to them by their counsel. The parties further acknowledge that 
the agreement has been drafted in a cooperative and joint effort 
of all of the parties and that none of the language herein shall 
be deemed to have been drafted by any particular party. 

15. The agreement (with the exception of paragraph 5) shall 
only apply to the proposed ATOC California sound source and _ 
associated MMRP and will have no effect on the pending proposals 
by ATOC and the MMRP regarding activities in Hawaii, unless a new 
offer is made by the Uni~rsity and accepted by a sufficient 
number and composition of Hawaii organizations to be identified 
in any such offer. 

r--:J-~ 
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16. Each of the undersigned represents and warrants that he 
or she has the power and authority to enter into the agreement 
and to bind legally the party or parties on whose behalf he or 
she is.si.gning. 

17. This agreement may be executed by the parties either by 
an authorized representative or by and through their counsel, and 
may be signed in counterparts. Signatures transmitted by 
facsimile shall be deemed to have the same force and effect as 
original signatures. This agreement shall become effective if 
and only if the signatures for all of the undersigned parties 
(with the exception of the League for Coastal Protection) are 
received at the offices of the undersigned counsel for the 
University on or before 6:00 p.m. Pacific Time, June 2, 1995. 

Date: 0 {2 , 1995 

Date: ____ , 1995 

Date: ____ , 1995 

' 

LAW OFFICES OF ALAN WALTNER 

By~ ~4'--
Alan~ 
Attorneys for the University of 
California, including the Scripps 
Institution of Oceanography and Acoustic 
Thermometry of Ocean Climate Project 

SIERRA CLUB LEGAL DEFENSE FUND 

By: 
Michael R. Sherwood 

Attorneys for Humane Society of the 
United States and American Oceans 
Campaign 

HELLER, EHRMAN, WHITE & MCAULIFFE 

By: 
N~cole J. Walthall 

Attorneys for Earth Island Institute 

"' .... 

/" .~ . 
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Date: ----' l'iSS 

Date: ----· 1995 

!r.VIRONMENTAL DEP'ENS~ P'UND 

s~: ~,t @j ~-h.-b. a.~ 
Red. P'uj· a 

tZAGUE FOR COASTAL ?RC~!CT!CN 

!y: 

NATURAL RESOURCES DEFENSE COUNC!L 

By: . 
~J~o-e~l~R~.-y-n-o-.ld~.--------------



STATE Of CALIFORNIA-THE RESOUIICES AGENCY PET! WILSON, Go_, 

CALIFORNIA COASTAl COMMISSION 
4.5 FREMONT, SUITE 2000 
SAN FRANCISCO. CA 94105-2219 
VOICE AND TOO (415) 904·5200 

TO: Scripps 
Zeke Grader, PCFFA 
Pietro Parravano, HMBFHA 
ATOC File CC-110-94 

FROM: Mark. De 1 apl ai ne. Fed era 1 Consistency Supervisor. <f;j) 
DATE: June 16, 1995 

SUBJECT: Scripps/ATOC Modifications to CONSISTENCY CERTIFICATION 
CC-110-94 made during June 15, 1995 Commission public hearing. 

\ 

During the June 15, 1995, Scripps incorporated the following project 
modifications into its project description and consistency certification for 
the ATOC/MMRP project. These modifications consist of: 

1. Fisheries B1ologiat. Scripps agrees to include a fisheries biologist 
on the project tea.. 

z. Fisheries Mpnitoring. Scripps• MMRP will include monitoring and 
analysis of impacts on fish behavior, and if any significant impacts are 
determined Cas defined us,ng the CEOA criteria to the April 1995 Final EIR for 
the project>. Scripps will modify or stop sound transmissions in the same 
manner as described for N.r1ne muaals and sea turtles in Appendix C to the 
Final EIR. 

3. HHRP Advisory Board. Scripps w111 recommend to the MMRP Advisory 
Board that it be expanded by one member to include a fisheries biologist. 

EXHIBIT NO. 6 

APP~CATION NO. I tJ 
'lC.h /.,.. I';) 

J .. 
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UNIVERSITY OF CALIFORNIA, SAN DIEGO 

BUKiLSY • DAVIS • liMN.E. • LOS Al'l<iiUS I JUVIl.llS!Dti • SAN DliGO • SAN JIIANCISCO 

INSTITIJTE OF GEOPHYSICS AND PLANETARY PHYSICS (0215) 
SCIUPPS INSnTUTION OF OCEANOORAPHY 
LA JOllA, CAI.IPORNIA 92.093-0215 

February 29, 1996 

California Coastal Commission 
Attn: M. Delaplaine 
45 Fremont, Suite 2000 
San Francisco, Ca 94105-2219 

Re: California Coastal Commission ltr dtd 2/22/96 

Dear Mr. Delaplaine: 

SANTA lMitUAKA • SANTA CkUZ 

TEI.£f'H0Nc: (619) 534-4688 
FAX: (619) 534-6151 
IN'TBRN.BT: pWQfCCJ~tcrfiiluC'Rd.cciu 
OMNBT: P. WORCES'I'ER 

"This letter responds to YO}L! February 22, 1996, letter regarding the alternate source 
test ("ASr') that we propose to undertake in June of this year. As you know, the 
AST would involve a series of transmissions from a ship suspended sound source 
during a twelve day period. The principal purpose of the AST is to evaluate the long 
distance propagation characteristics at an alternate source frequency of 25 Hz. We 
have proposed to undertake the test at Pioneer Seamount primarily so ~t 
thorough marine mammal observations can occur using the systems already in 
place at that location. 

Most of the points raised in your letter are well taken. We share the concern over 
possible interferen.:e with the existing Pioneer Seamount program and have agreed 
to reprogram funds to ensure that the existing project is not affected by the AST. We 
also recognize that the lower frequency transmissions have the potential to affect 
marine animals differently than the 7S Hz transmissions and for that reason have 
propost:!d the test at a location where extensive marine mammal observations 
can accompany the test. We also recognize that the limited period of the test will 
only provide preliminary data on potential acute effects of the 2S Hz. sound source 
on marine animals and that there will not be sufficient data to address more subtle 
reactions. However, we feel that, on balance, the opportunity to obtain some 
preliminary data on marine mammal responses at Pioneer Seamount outweighs 
the negative factors 

From a purely oceanographic perspective, undertaking the test at a remote location 
unconstrained by marine mammal research program needs might be considered 
preferable. However, none of those locations would permit the level of marine 
mammal observations available af Pioneer Seamount. Faced with a choke between 
obtaining limited data on marine animal responses to the alternate source frequency 
at Pioneer Seamount, and much less (if any) data elsewhere, we have proposed to 

EXHIBIT NO. 7 
APPLICATION NO. 

ATOC Status Update 



perform the test at Pioneer. This data could be important for future decision making 
if the 25 Hz source frequency proves superior for oceanographic purposes. 

Thus, while the AST itself is primarily oceanography-based, the proposal to 
undertake the test at Pioneer Seamount is primarily biology-based. However~ if 
there is serious disagreement that the benefits of performing the test at this location 
outweigh. the costs, the test could be performed as an engineering test at a remote 
site, foregoing marine mammal data gathering opportunities. 

With this background, the following are our responses to the questions posed in 
your February 22letter. While we do not necessarily agree that all of these issues are 
pertinent to the threshold standards for consistency review, we are pleased to 
respond for the Commission's information. 

Responses to questions posed in referenced letter are provided below: 

1. When do you anticipate your NEPA/CEQA documentation will be a'Vail.able? 

The combineq environmental assessment/initial study (EA/IS) is anticipated to be 
available by March 31, 1996. · 

• 
2. What is the anticipated time frame for a rts'ponse to the prcrposal by the MMRP 
Advisory Botlrd? 

The MMRP Advisory Board has already been t10tiiied. via written correJpondence 
and a conference call on february 6, 1996. 'l'J:Ie Advisory Board Chairman is 
currently collating and compiling the Board's comments into a letter to be 
forwarded to the MMRP 0trector and NMPS early in March 1996. 

3. At what depth will the suspended source be tnznsmittf.ng? 

Approximately 700 m. 

4. There are a numbtr of inconsistencies in the inf01'71UJtton tlnd schedule 
presented. Please erpl.ain exactly what is meant l7y an 8% duty cycle. How rntmy 
minutes would the signal be on at one time: 20 minutes or 40 minutes? Why do 
you describe the project as a 12-day test? Two 4 day pmod.s with a 2 dtzy control 
period in between corMs ·to 10 days. Are you adding 1 day at either end to c~ up 
with a 12 day total? Your schedule (Research Protocol, p. 3) indicates that, from start 
to finish, the project is ~ 40+ day test. Please cl11rify. 

a. 8% duty cycle derivation: maximum number of trax:a,smission days would 
be 8; 8 x 140 min/ day (five 20-min, one 4Q-min transmission) • 1,120 min total. 
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Total available minutes from start of first four-day period to end of second four-day 
period, including two-day control period in between = 14,400 min. 1,120 + 14,400 • 
7.8%. 

b.'_ The project was described as a 12-d.ay test to include control aerial surveys 
prior to, and after the alternate source transmissions. 

c. The 20 May -1 Jul 96 time period referred to on p. 3 of the Research 
Protocol allowed ample time prior to and after the alternate source transmissions 
for control aerial surveys. These would also account for scheduled aerial surveys 
after the last ATOC source transmissions (prior to alternate source transmissions), 
and before the return to ATOC source transmissions (after alternate source 
transmissions). 

5. The normal ATOC/MMRP was initially estimated to take place ooer an 18-24 
month period. lt is our understanding this period has been reduced to 
approximately 10 months, due to funding shortages. Is this understanding accurate? 
How does this reduction to 10 months affect the project with regard to obtaining a 
statistically valid sample of responses from marine mammals? 

a. Delays caused by the permitting process and. analysis of the humpback 
whale deaths during November-December 1995 have indeed compressed the time 
available for the M.MRP. The current funding grant to Scripps ends September 30, 
1996. This does not necessarily imply that all MMRP activities will ten:ni.nate on 
that date; however, unless additional funds are identified, it is unlikely that the 
MMRP would continue beyond the final Advisory Board meeting, in the October­
November 1996 timeframe. 

b. Statistically valid sample sizes from the currently planned MMRP are still 
expected. In fact, aerial surveys to date have had higher marine mammal 
observation rates than expected. 

6. How will the reduction of more than a 40 day period from the normal 
ATOC/MMRP monitoring further affect its statistical validity? 

Funds will be rebudgeted to provide for additional replicates to replace any replicates 
that would have occurred during the time of the alternate source test. 

7. Would Scripps awee to extend the normal MMRP/ATOC stu4y the 40 or more 
days being lost to this alternative study, so that no statistical vaLidity will be 
threatened? If not why not? 

See 6. above. 
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8. How will the schedule be changed in the t!'Dt!nt of bad wuther? How far can the 
schedule slip due to wuther problems before it would be cancelled? 

Climatological conditions expected at the Pioneer Seamount were taken into 
account in determining the optimum timing for the alternate source test, but ship 
availability is also a primary determinant. Inclement weather would impinge 
directly on the number of alternate source transmissio.ns, as there is limited 
possibility of slipping the ship availability schedule. 

9. Page 1 of the proposed Research Protocol statts: 
The MMRP Director... will ensure that the total number of ATOC source 
replicates and aerUil suTfleys during the course of the MMR.P will not be 
significantly changed with the inclusion of the alte1TI4te source period. 

What does the phrase ''will not be significantly changed" in that sentence mean? 
What wpu ld you consider a statistically significant change? 

See 6. above. 

10. What ts the statistiall fHllidity of monitoring a 12 dJry period of marint: mammal 
responus to a sound source at the newly propo11d ~1 How could em.y 
conclusioM be gerur11ud baed on such a shorl ti1u TJI1iod th4t could be nlied 
upon faT any biologiclll amclu.sions, and how would tb. 12 day,25 Hz effort be 
compared statistically with the 10 month, 75 Hz e.f!art? 

The proposed measurements cited in the Research Protocol are designed to monitor 
any potential~ responses from marine animals, or visible behavioral· disruption 
(i.e., measurable and marked decrease in number of animals prior to vs. 
during/ after source transmission). We agree that an .insufficient sample size will be 
obtained for studying more subtle responses. 

11. What are the relative populations of blue whiJles in the greater project region 
for the months of june-December? Why is the altemD.tive source not being 
proposed during a time period where there would be greater populations of blue 
whales in the vicinity, assuming for the purposes of discussiDn that a 12 day 
monitoring effort could provide any meaningful biological inform4tion? 

June is traditionally the month that blue whales start appearing in the Pioneer 
Seamount area. The alternate source test is not being proposed during a time period 
where there would be greater populations of blue whales in the vicinity because of 
logistical and source ship scheduling constraints. 
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12. What is the expected impact on blue whales, fin whales, and any other 
potentially affected marine resource from modifying the proposal from a single 
frequency source to a dual frequency source? If the project is supposed to achieTJe a 
potential benefit of ultimately evolving to a lower frequency source (and. hopefully 
utilizing a lesser intensity or reduced duty cycle), then why is Scripps not proposing 
simply to transmit a single frequency 25 Hz sound, rather than the proposed 25 Hz 
and 75 Hz sound? Isn't it reasonable to assume that the impact from such a dual 
source should be considered double, or certainly greater, than that of a single 
frequency sound, because a greater number of animals would be potentially affected? 

It is not feasible to transmit a single frequency 25 Hz sound from the acoustic 
projector (HLF-6A) proposed for use. The 75Hz transmissions are actually formed 
from third harmonics of the 25Hz signals. As the estimated maximum source 
levels are 195 dB at 75Hz and 186-188 dB at 25Hz, the latter transmissions are about 
80% lower intensity than the former. Comparison of acoustic propagation at the 
two frequencies will reveal any benefits that might ultimately be realized by using a 
25 Hz source. It is not expected that the source to be used in this test (tn..F-6A) 
would be the one ultimately used, should the use of frequencies in the 25 Hz range 
prove beneficial. 

As you know, limited information exists on the potential impacts of low 
frequency sounds on marine animals, as we presented at some length in the EIS/EIR 
for the ATOC project and MMRP. A 25 Hz frequency is closer to the dominant 
frequencies used by certain large marine mammals, such as blue and fin whales, 
which is a factor that might tend to increase potential impacts. However, if a 25 Hz 
frequency proves more efficient for long distance transmissions, reductions in 
transmission duty cycle or intensity may be possible. Without undertaldng 
additional tests, the relative potential environmental impacts at 25Hz as compared 
to 75Hz are largely speculative. At this juncture, we forecast that any impacts will be 
similar, and that given the limited time period of the proposed test any impacts will 
be less than significant. The purpose of undertaking the AST at Pioneer Seamount is 
to be able to respond to questions such as these from an increased knowledge base. 

13. Why did your initial EIS consider boat based sound transmissions to be 
infeasible, but you are now proposing to use them? Wasn't ship noise a 
complicating factor? How statistically will ship noise be factored out of any marine 
mammal response? 

a. Boat-based transmissions are most effective for short- term studies since 
they involve much smaller setup costs. Short- term studies can address useful issues 
such as engineering feasibility and potential acute impacts on marine animals. 
Long· term studies are necessary for other purposes, such as the evaluation of more 
subtle changes in marine mammal behavior, which are the principal focus of the 
Pioneer Seamow1t MMRP. While mobile sources have lower setup costs, they entail 
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much greater ongoing operational costs, making them infeasible for long-term 
studies. Thus, a fixed sound source is p.ecessary for longer term studies due to power 
and other logistical concerns. 

b. Ship noise is an iMerent complicating factor, and cannot be factored out of 
marine mammal response analyses; however, it would be minimized by having the 
ship maintain station throughout the test, so that ship noise would be similar 
during the time the ship is on site. 

We appreciate your attention to this proposal and look forward to the 
Commission's response at the March hearing. If you have any further questions, 
please feel free to contact me. 

Sincerely, 

Peter Worcester 
ATOC Principal Investigator 

cc: 
ARPA (A. Cheaure) 
Cornell (C. Clark) 
UCSC (D. Costa) 
MAl {C. Spikes) 
NMPS/OPR a. Drevenak) 
NMFS, Long Beach (Cardero) 
MBNMS Oackson) 
GOFNMS (Ueber) 
OCRM 
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STATE OF CALIFORNIA- THE RESOURCES AGENCY 

~ CALIFORNIA COASTAL COMMISSION 
45 FREMONT STREET, SUITE 2000 

SAN FRANCISCO, CA 94105-2219 

VOICE AND TOO (415) 904-5200 

RECC)RD PACKET COPY 

Consistency Determination 
Staff: 
File Date: 
45th Day: 
Commission Meeting: 

FEDERAL AGENCY: CORPS OF ENGINEERS 

DEVELOPMENT 
LOCATION: San Lorenzo River, City of Santa Cruz (Exhibit 1) 

No. CD-13-96 
JRR-SF 

2/5/96 
3/21/96 
3/13/96 

DEVELOPMENT 
DESCRIPTION: Modifying landside of the flood-controllevees to allow planting of trees 

and shrubs. 

SUBSTANTIVE FILE DOCUMENTS: 

1. San Lorenzo River, California, Feasibility Study: Final Main Report, Environmental 
Assessment, and Appendices A-D; February 1994. 

2. The San Lorenzo Watershed Management Plan, December 1979. 

3. CD-20-94; A Consistency Determination by the Corps of Engineers for modifications to 
the San Lorenzo River Flood-Control Facility. 

4. Draft Environmental Assessment for San Lorenzo River, Section 1135 Restoration Study, 
City of Santa Cruz, January 1996. 

EXECUTIVE SUMMARY 

The U.S. Army Corps of Engineers (Corps) proposes to landscape the landside of the levees on the 
San Lorenzo River in Santa Cruz. Specifically, the project includes placement of fill and soil and 
planting of trees, shrubs, and herbaceous plants on the land-side of the levee slope. The project 
does not provide for any restoration of river or lagoon habitat. 

The project will enhance visual and recreational resources of the coastal zone by improving scenic 
quality of the levees. The project will not result in significant adverse or beneficial impacts to 
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terrestrial, river, or lagoon habitats. Although the proj~ct has limited restoration value, it does not 
have any significant adverse effects on coastal resources, and is, therefore, consistent with the 
CCMP. 

STAFF SUMMARY AND RECOMMENDATION: 

I. Project Description. 

The Corps submitted a consistency determination for the San Lorenzo River Enhancement Plan. 
Congress funded the project pursuant to Section 1135 of the Water Resources Development Act of 
1986, which is for projects that restore habitat affected by the original construction of Corps 
public works projects. The project on the San Lorenzo River includes importing soil to the 
landside of the existing levees and planting a variety of plant species to resulting in approximately 
10.5 acres of landscaped levee slope. 

II. Status of Local Coastal Pro~. 

The standard of review for federal consistency determinations is the policies of Chapter 3 of the 
Coastal Act, and not the Local Coastal Program (LCP) of the affected area. If the Commission 
certified the LCP and incorporated it into the CCMP, it can provide guidance in applying Chapter 
3 policies in light of local circumstances. If the Commission has not incorporated the LCP into 
the CCMP, it cannot use the LCP to guide the Commission's decision, but the it can use the LCP 
as background information. The Commission has not incorporated the City of Santa Cruz's LCP 
into the CCMP. 

III. Federal A~ency's Consistency Determination. 

The U.S. Army Corps of Engineers has determined the project to be consistent to the maximum 
extent practicable with the California Coastal Management Program. 

IV. Staff Recomroend.ation: 

The staff recommends that the Commission adopt the following resolution: 

A. Concurrence. 

The Comssion hereby concun with the consistency determination made by the U.S. Army 
Corps of Engineers for the proposed project, finding that the project is consistent to the maximum 
extent practicable with the enforceable policies of the California Coastal Management Program. 

• 
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V. Findinis and Declarations: 

The Commission fmds and declares as follows: 

A. Visual Resources. Section 30251 of the Coastal Act provides, in 
part, that: 

The scenic and visual qualities of coastal areas shall be considered and 
protected as a resource of public importance. Permitted development shall 
be sited and designed to protect views to and along the ocean and scenic 
coastal areas ... to be visually compatible with the character of surrounding 
areas, and, where feasible, to restore and enhance visual quality in visually 
degraded areas. . ... 

The proposed project will improve visual resources of the coastal zone. The lands ide of the 
existing levee curr~ntly consists of dirt and rip rap slopes and does not support significant amounts 
of vegetation. The existing character of the levee is an eyesore that degrades the visual quality of 
the area. The proposed project will enhance the visual resources of the area by planting native , 
trees, shrubs, and herbaceous vegetation on the landside of the levees. Thus, the project will 
improve the visual quality of the levees. Additionally, the project will improve one of the 
negative impacts from the flood-control improvement project that the Commission concurred with 
in 1994 (CD-20-94). That project includes construction of"floodwalls" on top of the levees. In 
reviewing that project, the Commission found that the floodwalls would degrade visual resources 
of the coastal zone. Specifically, the Commission found that: 

These jloodwalls have the potential to block coastal views and otherwise 
degrade visual resources. However, this impact will not be significant. 
Within in the coastal zone, the jloodwalls will be between 1. 5 feet and 2. 5 
feet high .... The jloodwalls will be constructed on top of an existing levee. 
The previously constructed levees have already degraded the visual 
resources of this area. From public areas adjacent and near the river, 
views are blocked or otherwise degraded by the existing levees. The 1.5 to 
2.5 additional height to the levees created by the proposed project will not 
significantly change existing views (or lack thereof) from public places. 
Additionally, the jloodwalls will be visually compatible with the character 
of a channelized river with rip rapped levees. Therefore, the Commission 
finds that the proposed project will not affect visual resources of the area, 
and thus the project at its conceptual phase is consistent with the visual 
policies of the CCMP. 

Although the Commission found the visual impact from the floodwalls to be consistent with the 
CCMP, the proposed enhancement project will remove any residual impact. The fill material 
imported for this project will cover the existing landside of the levees up to the top elevation of 
the proposed floodwalls. Therefore, floodwalls and the riprap slopes will be covered by soil and 
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vegetation. In conclusion, the Commission fmds that the project will improve visual resources of 
the coastal zone, and therefore, is consistent with visual resource policy of the CCMP. 

B. Recreational Resources. Section 30210 of the Coastal Act provide 
that: 

In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people consistent 
with public safety needs and the need to protect public rights, rights of 
private property owners, and natural resource areas from overuse. 

Section 30223 of the Coastal Act provides that: 

Upland areas necessary to support coastal recreational uses shall be 
reserved for S'flch uses, where feasible. 

The public uses the access roads on top of the levees adjacent to the San Lorenzo 1\iver for 
walking, running, bicycling, and access to the shoreline. The Corps' environmental assessment for 
the improvements to the flood-control channel describes this recreational resource as follows: 

The paved tops of the levees accommodate pedestrian and bicycle traffic 
and provide easy access to the beach, amusement park, commercial and 
residential districts, historic sites, and government buildings. 

The proposed landscaping may interfere with. recreational use of the levees during construction 
and after completion of the project. Construction activities on the levees will restrict access to and 
use of the levee in order to protect public safety. However, this impact will not be significant, 
because it will be temporary and the Corps will only restrict access at the construction point not 
along the entire length of the levees. Therefore, the landscaping of the levees will not 
significantly interfere with recreational use of the levees. 

Once the Corps completes the landscaping, it may affect access to the levees. However, this 
recreational impact will not be significant. The landscaping will not affect public use of the 
existing access road on top of the levees. Although the landscaping will make it little more 
difficult to access the levees, they will not prevent it After landscaping the slopes, the public will 
have to navigate around the vegetation to access the levee tops. The project will offset this minor 
inconvenience by improving the visual resources of the area. Therefore, the Commission finds 
that the project will not interfere with recreational use of the levee road. 

In conclusion, the Commission finds that the landscaping will have temporary and minor effects 
on recreational resources of the coastal zone. Additionally, the landscaping will not interfere with 
public use of the levee access road. Therefore, the Commission finds that the proposed project is 
consistent with the recreational policies of the CCMP. 
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C. Habitat. Section 30231 of the Coastal Act provides that: 

The biological productivity and the quality of coastal waters, streams, 
wetlands, estuaries, and lakes appropriate to maintain optimum 
populations of marine organisms and for the protection of human health 
shall be maintained and, where feasible, restored through, among other 
means, minimizing adverse effects of waste water discharges and 
entrainment, controlling runoff, preventing depletion of ground water 
supplies and substantial interference with surface water flow, encouraging 
waste water reclamation, maintaining natural vegetation buffer areas that 
protect riparian habitats, and minimizing alteration of natural streams. 

Section 30240 of the Coastal Act provides that: 

(d) Environmentally sensitive habitat areas shall be protected 
against any significant disruption of habitat values, and only uses 
dependent on such resources shall be allowed within such areas. 

(b) Development in areas adjacent to environmentally sensitive 
habitat areas and parks and recreation areas shall be sited and 
designed to prevent impacts which would significantly degrade such 
areas, and shall be compatible with the continuance of such habitat 
areas. 

The San Lorenzo River provides habitat for anadromous fish, including coho salmon and 
steelhead trout. The Fish and Wildlife Service (Fish and Wildlife Coordination Report, February 
1994) describes the fish habitat value of this river as follows: 

The principle fish species in the San Lorenzo River and Branciforte 
Creek are anadromous steelhead and coho salmon. The river is 
recognized as one of the most important steelhead streams south of San 
Francisco. In 1964, the California Department of Fish and Game 
(CDFG) estimated the adult steel head run size at 20,000 fish. Since that 
time, the steelhead population has steadily declined The 1978-79 run 
was estimated by the CDFG at 625 steelhead, and the run has 
subsequently remained at low levels. 

Historically, nat1:1ral runs of coho salmon also enter the San Lorenzo 
River and Branciforte Creek for spawning. The river is among the 
southernmost streams in the Pacific Coast that have supported a coho 
salmon run. In 1965, the CDFG estimated the annual run of coho 
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salmon to be about 1, 600 fish. By 1979, the coho run had declined to 
about 100 fish. Since that time juvenile coho were observed in the river 
in 1981, and adult observations have been sporadically reported during 
the 1980's. No quantitative estimate of the current coho population is 
available. 

The portion of the San Lorenzo River affected by the proposed project also contains some limited 
riparian habitat. In constructing and maintaining the original flood-control project, the Corps has 
severely degraded this habitat resource. However, the river continues to support some riparian 
habitat. 

The Corps of Engineers describes the purpose of the project to "improve habitat conditions for 
fish and wildlife'-' and "to restore to the maximum extent practical habitats lost as a result of the 
existing 1959 flood control project." The Commission strongly disagrees with Corps conclusion 
that the proposed project will benefit fish and wildlife resources. The project is limited to planting 
of terrestrial vegetation on the land side of the existing levees. This vegetation will be over sixty 
feet from the river 'channel, and thus, will not provide significant benefit to fisheries or riparian 
resources. The trees are too far from the river to provide any significant amounts of shading or 
detritus to the aquatic environment. Additionally, the amount of area planted by the Corps (10.5 
acres) is to small to provide significant benefits to terrestrial wildlife. Therefore, the Commission 
concludes that the project will not result in enhancement of habitat resources. Rather than 
characterize the project as a habitat enhancement projec4 the Corps should describe the project as 
a landscaping project. 

As a landscaping project, the Commission finds that the proposed project does not affect existing 
fisheries or other environmentally sensitive resources. As described above, the project does not 
include any instream construction or removal of existing riparian resources. Additionally, the 
landside of the levees do not support any endangered or otherwise sensitive species, and thus, the 
project will not affect any environmentally sensitive habitat. Therefore, the Commission finds 
that the project is consistent with the habitat policies of the CCMP. 

i 
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