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APPLICATION NO.: 4-96-104 

APPLICANT: Sea Mesa Limited c/o Login AGENT: Marny Randall. Lynn Heacox 
and Sherman Stacey 

PROJECT LOCATION: 26880 Pacific Coast Highway, City of Malibu 

PROJECT DESCRIPTION: Construction of a 6,016 sq. ft., 28ft. high single 
·family residence, 730 sq. ft. garage, 700 sq. ft. guest house. 7.200 sq. ft. 

tennis court, pool, septic system and 1,000 cu. yds. of grading (500 cu. yds. 
cut and 500 cu. yds. fill) on a 60,118 sq. ft. blufftop site. 

Lot area: 
Building coverage: 
Pavement coverage: 
Landscape coverage: 
Parking spaces: 
Ht abv fin grade: 

60,118 sq. ft. (1.4 acres) 
5,140 sq. ft. 
10,300 sq. ft. 
29,000 sq. ft. 
5 
28 ft. 

LOCAL APPROVALS RECEIVED: City of Malibu Planning Department Approval in 
Concept, City of Malibu Geology Department Approval and City of Malibu Health 
Department Approval. 

SUBSTANTIVE FILE DOCUMENTS: Certified Malibu/Santa Monica Mountains Land Use 
Plan, Coastal Development Permits: 4-95-167 (Sea Mesa Limited, c/o Login>; 
5-90-1139 <Sea Mesa Limited); S-90-1139A (Weintraub); 5-89-514 <Robertson) 

SUMHARY OF STAFF REOOMMENDATIQN: 

The proposed project involves the construction of a 6,076 sq. ft •• 28ft. high 
single family residence on the seaward side of Pacific Coast Highway. At the 
height proposed, the structure would obstruct the view of the ocean from the 
Highway. The site was one of four lots created as a result of a subdivision 
approved in 1989 (5-89-514). In 1991, the Commission approved a residence on 
the adjacent lot to the east of the project site subject to special conditions 
which included reducing the height of the proposed structure (5-90-1139, Sea 
Mesa LTD.). In March 1996, the Commission approved an amendment for the 
residence on the adjacent lot to the east which allowed the applicant to 
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revise the size and design of the residence subject to a special condition 
that required the applicant to reduce the height of the residence 
(5-90-1139A). Staff is recommending approval of the proposed residence, guest 
unit and tennis court subject to special conditions which include requiring 
the applicant to submit revised plans demonstrating that the residence height 
is reduced below the horizon line (approximately 23 ft. high from finished 
grade), recordation of a future improvements deed restriction, submittal of 
drainage and erosion control plans, landscaping plans and archeological 
monitoring. The height limitation special condition which requires reduction 

·of the home's height by approximately 5 feet suggests that the project .. s 
modification could occur by either simply excavating to reduce the elevation 
of the pad or excavating in combination with changing the roof design. This 
condition is the subject of disagreement between staff and the applicant. 
Staff has researched, to the maximum extent feasible, the contentions and the 
permit hi story presented by the. app 1i cant and asked for addi tiona 1 
information. Staff received a letter from the City of Malibu Planning 
Department <Exhibit 7) which identified two options of project design revision 
available to the applicant: 1) keep the original design of the .residence and 
excavate under the structure footprint in order to reduce the height elevation 
of the structure; or 2) expand the building footprint in order to increase the 
structure's lot coverage by approximately 4,126 sq. ft. Additionally, several 
letters of objection has been received by three. property owners located 
immediately below the proposed project on Malibu Colony Drive (Exhibit 1 and 
10). As set forth in the findings. the proposed project, which would obstruct 
the view, is not the environmentally preferable project. Thus. staff 
recommends approval of the project, subject to special conditions. 

Procedural Note 

On August 9, 1995, the applicant submitted coastal development permit 
application 4-95-167. After the applicant's postponements and waiver of the 
180-day agreement, the application was scheduled for the March 1996 Commission 
meeting. On March 13, 1996, the Commission approved coastal development 
permit 4-95-167 (vote of 10-0-2) with special conditions which included · 
~equ1ring the applicant to submit revised plans to reduce the height of the 
structure (special condition 11). 

After the hearing on March 13, 1996, the applicant timely filed a 
reconsideration request for Special Condition 11. On June 14, 1996, the 
Commission held a hearing on the reconsideration request [4-95-167R (Sea Mesa 
Ltd.)]. The applicant contended that an error of fact had occurred when the 
Commission reduced the project's height to protect coastal views, that an 
error of law had occurred when evidence was presented after a public hearing 
had closed, and that there was relevant new evidence arising out of certain 
photographs. After considering all of the evidence and arguments made, the 
Commission voted to grant the request for reconsideration of Special Condition 
No. 1 in accord with Coastal Act section 30627, finding that certain ~ 
procedural irregularities had the potential of altering the Commission's 
initial decision. 

In preparation for this hearing, on June 21, .1996, staff conducted an 
additional site visit with the.applicant and her two agents to look at the 
coastal ~iews across the site and to consider. any new or additional 
information presented by the ~ppl1cant. 

I . I 
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II. STAFF RECOMMENDA liON: 

The staff recommends that the Commission adopt the following resolution: 

I. Approval with Conditions. 

The Commission hereby grants, subject to the conditions below, a permit for 
the proposed development on the grounds that the development. as conditioned. 
wi 11 be in conformity with the provisions of Chapter 3 of the California 
Coastal Act of 1976. will not prejudice the ability of the local government 
having jurisdiction over the area to prepare a local Coastal Program 
conforming to the provisions of Chapter 3 of the Coastal Act, is located 
between the sea and first public road nearest the shoreline and is in 
conformance with the public access and public recreation policies of Chapter 3 
of the Coas·tal Act, and will not have any significant adverse impacts on the 
environment within the meaning of the California Environmental Quality Act. 

II. Standard Conditions . 

. 1. Notice of Receipt and Acknowledgment. The permit is not valid and 
deve 1 opment sha 1f not commence until a copy of the permit, signed by the 
permittee or authorized agent, acknowledging receipt of the permit and 
acceptance of the terms and conditions. is returned to the Commission 
office. 

2. Expiration. If development has not commenced, the permit will expire two 
years from the date on which the Commission voted on the application. 
Development shall be pursued in a diligent manner and completed in a 
reasonable period of time. Application for extension of the permit must 
be made prior to the expiration date. 

3 •. Qompliance. All development must occur in strict compliance with the 
proposal as set forth below! Any deviation from .the approved plans must 
be reviewed and approved by the staff and may require Commission approval. 

4. Interpretation. Any questions of intent or interpretation of any 
condition will be resolved by the Executive Director or the Commission. 

5. Inspections. The Commission staff shall be allowed to inspect the site 
and the development during construction, subject to 24-hour advance notice. 

6. Assignment. The permit may be assigned to any qualified person, provided 
assignee files with the Commission an affidavit accepting all terms and 
conditions of the permit.· 

7. Terms and Conditions Run with the Land. These terms and conditions shall 
be perpetual, and it is the intention of the Commission and the permittee 
to bind all future owners and possessors of the subject property to the 
terms and .conditions. · 
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III. Special Conditions 

1. Revised Plans 

Prior to the issuance of the coastal development permit, the applicant shall 
submit revised plans subject to the review and approval of the Executive 
Director which illustrate that the height of the structure and tennis court 
fencing do not exceed the horizon line visable from Pacific Coast Highway, 
which is an elevation of 132ft. above mean sea level. Specifically, the 
currently proposed structure would ·need to be reduced in elevation a minimum 
of 5 ft. to accomplish this end. 

2. Future Improvements 

Prior to the issuance of a coastal development permit, the applicant shall 
execute and record a document, in a form and content acceptable to the 
Executive Director, stating that the subject permit is only for the 
development described in the Coastal Development Permit No. 4-95-167; and that 

. any additions to permitted structures, future structures or improvements to 
either property, including but not limited to clearing of vegetation and 
grading, that might otherwise be exempt under Public Resource Code Section 
30610(a), will require a permit from the Coastal Commission or its successor 
agency. Removal of vegetation consistent with L. A. County Fire Department 
standards relative td fire protection is permitted. The document shall run 
with the land, binding all successors and assigns, and shall be recorded free 
of prior liens and any other encumbrances which the Executive Director 
determines may affect the interest being conveyed. 

3. Plans Conformina to Geologic Recommendation 

All recommendations contained in the Updated Engineering Geologic Memorandum 
Report, dated June 14, 1994 and Update Geotechnical Engineering Report dated 
June 13, 1994 shall be incorporated into all final design and construction 
including including slope $tability, pools, foundations and drainage. All 
plans must be reviewed and approved by the consultants. Prior to the issuance 
of permit the applicant shall submit, for review and approval by the Executive 
Director, evidence of the consultants• review and approval of all project 
plans. 

The final plans approved by the consultant shall be in substantial conformance 
with the plans approved by the Commission relative to construction, grading 
and drainage. Any substantial changes in the proposed development approved by 
the Commission which may be required by the consultant shall require an 
amendment to ~he permit or a new coastal permit. 

4. Drainage and Erosj"on Control Plans 

Prior to the issuance of the Coastal Development.Permit, the applicant shall 
submit for the review and approval of the Executive Director, a run-off and 
erosion control plan designed by a licensed engineer which assures that 
run-off from the roof, patios, and all other imperviou~ surfaces on the 
subject parcel are collected and discharged in a manner which avoids ponding 
on the pad area. Site drainage shall not be accomplished by sheetflow runoff 
over the face of the bluff which descends to Malibu Colony Road on the 
southern portion of the parc~l. The erosion control plan shall include. 
application of geotextiles or other appropriate materials.to prevent erosion 
of the slope surface during establishment of new plantings. The drainage plan 
shall include installati~n of slope dewatering devices if determined necessary 
by the Consulting Engineer. · 
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5. Landscape and Irrigation Plan. 

Prior to the issuance of a Coastal Development Permit, the applicant shall 
submit evidence to the satisfaction of the Executive Director that the 
landscaping and irrigation plan submitted, including the amount of water to be 
delivered to the slope surface, has been reviewed and found acceptable and 
consistent with the recommendations to ensure slope stability set forth by the 
geotechnical consultant. 

The landscape architect shall verify that the plan incorporates the following 
criteria: 

(a) All disturbed soils shall be planted with drought resistant plants as 
listed by the California Native Plant Society, Santa Monica Mountains 
Chapter, in their document entitled Recommended List of Native Plants 
for landscaping jn the Santa Monica Mountains, dated October 4, 
1994. Invasive, non-indigenous plant species which tend to supplant 
native species, or species which require artificial irrigation beyond 
that necessary to establish new plantings, shall not be used. The 
applicant shall use a mixture of seeds and plants to increase the 
potential for successful site stabilization. Such planting shall be 
adequate to provide 90 percent coverage within 6 months and shall be 
repeated, if necessary, to provide such coverage. The plan shall 
specify the measures to be implemented and the materials necessary to 
accomp11sh short-term stabilization. 

(b) A temporary, drip irrigation system shall be implemented to water the 
new plantings and use of a sprinkler system shall not be allowed. As 
an alternative, hand watering may be carried out to establish the 
landscaping, provided that only the minimum amount of water necessary 
to establish the plantings is applied. No· permanent irrigation of 
the slope shall be permitted. The plan shall include a note to this 
effect and shall provide detailed watering requirements and 
·scheduling to ensure plant survival. The plan sh~ll set forth the 
weekly quantities of total water delivery to the slope surface deemed 
necessary to ensure plant survival during establishment. 

(c) The plan shall specify that plants shall be of primarily low profile 
species which will not allow for vegetation to exceed the horizon 
line, identified at an approximate 132 ft. elevation 

6. Archaeological Resources. 

By acceptance of this permit the applicant agrees to have a qualified 
archaeologist(s) and appropriate Native American consultant(s) present on-site 
during all grading, excavation and site preparation that involve earth moving 
operations. The number of monitors shall be adequate to observe the · 
activities of each piece of active earth moving equipment. Specifically, the 
earth moving operations on the project site shall be controlled and monitored 
by the archaeologist(s) with the purpose of locating, recording and collecting 
any archaeological materials. In the event that an area of intact buried 
cultural deposits are discovered during operations, grading work in this area 
shall be halted and an appropriate data recovery strategy be developed, by the 
applicant's archaeologist, and the Native American consultant consistent CEQA 
guidelines and implemented, subject to the review and approval of the 
Executive Director. 
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IV. findings and peclaratjons. 

The Commission hereby finds and declares: 

·A. Project Rescription 

The applicant is proposing the construction of a 6,016 sq. ft., 28ft. high 
single family residence, 730 sq. ft. garage, 700 sq. ft. guest house, 7,200 
sq. ft. tennis court, pool, septic system and 1,000 cu. yds. of grading (500 
cu. yds~ cut and 500 cu. yds. fill) on a 60,118 sq. ft. blufftop site. The 
site has been the subject of a past coastal development permit involving the 
subdivision of two·parcels into four single family residential lots, ranging 
in. size from 1.3 to 2.2 acres. The approval was subject to special ·conditions 
regarding cumulative impact mitigation and septic system approval. 

The site is located on the seaward side of Pacific toast Highway in the City 
of Malibu .. The site contains a coastal bluff which descends to a private 
street, Malibu Cove Colony Drive and a row of beachfront lots between the 
property and the ocean. Site drainage is by sheet flow runoff towards the 
south and is concentrated in south-trending tributary canyons. · 

B~ Yisu•l Resources 

Section 30251 of the Coastal Act states that: 

The scenic and visual qualities of coastal areas shall be considered and 
protected as a resource of public importance. Permitted development shall 
be sited and designed to protect views to and along the ocean and scenic 
coastal areas, to minimize the alteration of natural land forms, to be 
visually compatible with the character surrounding areas, and, where 
feas 1 b 1 e, to res tore and enhance v tsua 1 qua 1t ty 1 n v.i sua 11 y degraded 
areas. New development in highly scenic areas such as those designated in 
the California Coastline Preservation and Recreation Plan prepared by the 
Department of Parks and Recreation and by local government shall be 
subordinate to the character of its setting . 

. In addition, the certified Malibu/Santa Monica Mountains Land Use Plan (LUP) 
contains a number of policies regarding v1ewsheds and the protection of 
unobstructed vistas from public roads. parks an~ beaches. These policies have 
been certified as consistent with the Coastal Act and used as guidance by the 
Ca.hsion in nu~~erous past permi.t actions in evaluating a project's 
consistency with Section 30Z51. of the Coastal Act. Policy 125, fo·r example, 
suggests that new development be s1ted and designed to protect public views 
from scenic highways to and along the shoreline. Policy 129 further suggests 
that structures be designed and located to create an attractive appearance and 
harmonious relationship with the environment. And finally, policy 130 
suggests that along scenic highways. new development, including buildings. 
fences, payed areas and landscaping, be sited and designed to protect public 
views to the ocean, be visually compatible with and subordinate to the 
character of its setting and be sited so as to not significantly intrude into 
the skyline. 
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As stated previously, the site is located on Pacific Coast Highway (PCH), 
which parallels the ocean through the 27 miles of the coastline in the Malibu 
Coastal Zone. The diverse physical and scenic features of the coastlin~ 
include wide sandy beaches, marine terraces and bluffs, steep-sided 
promontories and secluded coves. Protection of this visual resource, a view 
corridor to the ocean, is mandated by Section 30251 of the Coastal Act. The · 
site is located immediately west of latigo Canyon Road and is less than one 
mile east of Escondido Beach. The seawa·rd side of this stretch of PCH is 
screened in part by development due to the inland location of the highway. 
However, this area does contain unobstructed views along blufftop segments of 
the highway, including at the subject parcel. The Commission notes that in 
contrast to this stretch of PCH (Latigo Canyon Road to Escondido Beach), the 
views along several segments of PCH that are located predominantly east of the 
Malibu Civic Center area, have been obstructed by residential and commercial 
development. The Commission further recognizes that the visual qualities of 
the Malibu coastline have and continue to attract large numbers of visitors to 
the area in order to take advantage of the ocean views. 

In past permit actions, which are located in the area of the subject parcel, 
the Commission has required protection of the coastal views. For example in 
1991, the Commission approved the construction of a 10,100 sq. ft. single 
family residence on the adjacent parcel to the west of the subject site 
[5-90-1139, (Sea Mesa Limited)]. In order to ensure that the project did not 
obstruct the view of the ocean from PCH. consistent with Section 30251 of the 
Coastal Act •. a speci a 1 condition requiring the app 1 i cant to reduce the height 
of the structure below the horizon line was imposed (5-90-1139). On March 13, 
1996, the Commission approved an amendment, [5-90-1139A (Weintraub)], which 
involved redesigning the residence, with a special condition that required the 
project plans to be revised to reduce the height of the structure below the 
horizon line consistent with the original permit. 

In coastal development permit 5-90-1009 (Cher), the applicant originally 
app 11 ed for the construction of a res 1 dence with security wa 11 s 10 to 15 ft. 
in height. The applicant contends that the Commissio~ did not consider view 
impacts or scenic resources in approving this permit. In response to concerns 
raised by staff, the applicant performed a viewshed analysis whichevidenced 
that the bulk of the structure was located on the seaward side of the lot, 
which is lower in elevation. As evidenced in the staff's analysis, the 
horizon line traveling southbound was maintained and was an improvement·over 
the site's previously existing building (which was to be demolished as part of 
the application>. Additionally, at the request of Conlllission staff, the 
applicant revised the plans to step the security walls down the slope of the 
property in order to minimize the visual impacts of the project. Staff notes 
that this project site (5-90-1009) differs from that of the subject permit 
application with respect to site topography, site width and elevation of PCH. 
Here (5-90-1009), the Commission found that the structure's height would not 
impede the public's coastal view. The Commission approved this project subject 
to special conditions which included the requirement of landscape screening to . 
soften and screen the impacts of the security walls. 

The proposed residence is 28 ft. high and will be constructed at a pad . 
elevation of approximately 109ft. above sea level. The house w111 therefore, 
be 137 ft. in elevation at its highest point. The proposed 7,200 sq. ft. 
tennis court is located closest to PCH on the northern section of the site. 
The tennis court is proposed at the finished elevation of 122.5 ft. and will 
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be enclosed by a combination of concrete wall and chainlink fence. On the 
landward side, the concrete wall will be 4 1/2 ft. height from finished grade 
with a 6 ft. high fe.nce on top for a maximum height of 10 1/2 ft. and finished 
elevation of 132.5 ft. On the seaward side a 12 ft. high chain link fence is 
proposed and will r~ach a finished elevation of 134.5 ft. The 14ft high 
guest house and 13ft. high g~rage are sited at elevations of 115ft. and 110 
ft. (respectively) and will reach elevations of 129 ft. and 123 ft. above sea 
level. 

In order to determine whether or not the proposed project would impact the 
ocean view along PCH, staff requested under the previous coastal development 
permit (4-95-167), that the applicant stake the site with po.les at the . 
approximate roof height elevation levels of the residence and at the elevation 
of the tennis court fence. After a site visit with staff and the· applicant, 
it was determined that the height of the structure would intrude into the 
horizon line and impact the view of the coast from PCH .. A recent site visit 
(June 21, 1996) also confirmed that the horizon line was visible from PCH. 
During this visit, the applicant's agent~ confirmed this view and indicated 
that from Pacific Coast Highway traveling northbound, the horizon line was at 
an approximate elevation of 132 ft. The estimates made by the agents were not 
the conclusions of a formal evaluation and therefore, the Commission cannot 
conclude with certainty that the horizon line is at an exact 132 ft. 
elevation. Further, the applicant did not re-stake the site to confirm that a 
structure, at the maximum height of 132ft., would be below the horizon line 
when traveling both south and north on PCH. 

Following staff's initial determination in November 1995 regarding the 
previous permit applicatio~ 4-95-167, the applicant's agents requested that 
subsequent site visits be made by staff to i'nsure that maximum review and 
thorough visual analysis be performed. As asserted by the agents, the view 
obstruction was minimal and the structure's approximate 5 ft. intrusion into 
the horizon line and ocean view should be allowed. Staff's numerous site 
visits to the area have confirmed and underscored through visual inspection 
the obvious intrusion that the structure as represented by the stakes would 
have on the scenic coastline. Prior to completing the staff report, a second 
site visit/meeting was conducted between staff and the applicant to again 
examine the coastal view. As stated previously, the site is located on a 

. stretch. of PCH where segments of the highway are sited approximately 500 ft. 
landward of the ocean. Further, ·some of the segments of PCH that traverse 
this area are topographically lower than the residential parcels on the . 
seaward side of PCH. As such, the scenic view opportunities along. the highway 
in this area are limited solely to bluff sites with lower elevations than PCH, 

· such as the sub~ect property and to the area's two sandy beach areas. 

As set forth in the staff summary, the applicant's agents have argued that 
reducing the height of the structure is DQ1 consistent with_ the Coastal Act 
and would pose a hardship to the applicant. In summary, the assertions made 
include the following: 1) reduction of the height of the structure by 
approximately 5 ft. would necessitate the construction of a one story 
residence; 2) pursuant to the City of Malibu's Municipal Code, the size of a 
one-story residence on this site would result in a reduction of the house by 
2/3. of the first floor, approximately 2,300 sq. ft., due to the Code's 
restriction of grading amounts, yard setbacks and impermeable lot coverage 
standards; 3) the approval of three other single family residences along the 
area's 27 mile coastline did no~ require height reduction; 4) staff recognized 
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in their review of the subdivision that views would be obstructed by future 
residences and determined that these were insignificant views; 5) retirement 
of tw~ undeveloped parcels under the Commission's TDC program as a condition 
of approval for the subdivision was mitigation for the creation of new lots 
iftd for any visual impacts that future development may have; and, 6) a 1989 
agreement between the property owners on the landward side of PCH (Iovine> and 
the applicant for subdivision <Robertson) is not the basis for the 
Commission's examination of future development and height limitations on this 
sites. As stated previously and as described in more detail below, the 
assertions enumerated above are not supported by the evidence. 

In response to the above enumerated assertions made by the applicant and her 
agents staff had severa 1 meeti ng.s and te 1 ephone conversations with the 
applicant's agents. Based on these discussions. staff investigated further 
the potential impacts associated with the proposed project and the 
implications of redesigning the project to the environmentally preferred 
alternative -- an approximate 23 ft. high structure. First, the applicant's 
agent contends that the reduction of the height of the structure by 
approximately s·ft. would necessitate the construction of a one story 
residence. This contention is not supported by the evidence. In approvals of 
development located in scenic areas, the Commission has required that 
structure heights be reduced to as low as 23 ft. and the applicants have 

·maintained the ability to build two story homes (4-92-179, Prichett). In the 
case of this project; the reduction of the home's height by approximately 5 
feet suggests that the project's modification could occur by either simply 
excavating to reduce the elevation.of the pad or excavating in combination. 
with changing the roof design. The City of Malibu Planning Department has 
submitted a letter <Exhibit 7), which states that the City's zoning ordinance 
exempts excavation under the structure from the maximum allowable grading 
requirements. Pursuant to the City'~ ordinance, the applicant would have the 
option to reduce the height of the proposed structure and still maintain the 
project design without the City requiring her to obtain a variance permit. 

Second, the applicant's agent stated that pursuant to the City of Malibu's 
Municipal Code, the size of a one story residence on this site would result in 
a reduction of the gross structural area of the house by 2~306 sq. ft~. due to 
the Code's restriction of grading. amounts, yard setbacks and impermeable lot 
coverage standards. Staff contacted the City of Malibu Planning Department to 
investigate whether design modifications would result in a structure of 
approximately 4,000 sq. ft. total size. A review of the allowable lot 
coverage for this site, as evidenced in the City's permit file, indicated that 
the maximum allowed impermeable lot coverage that the applicant was allowed 
equaled 19,066 sq. ft. and the applicant 1s proposing lot coverage of 14,940 
sq. ft. Therefore, the applicant is entitled to an additional 4,126 sq. ft. 
of impermeable (i. e. structure> lot coverage. Moreover. a review of the 
City's Municipal Code evidenced that a revised design would afford the 
applicant the potential for increased structural area. For example, the 
Code's limit on grading did not include grading amounts necessary for the 
structure's foundation. As such, the applicant could consider excavation or a 
"step design" to increase the structure's height and lliai·ntain the ocean view 
from PCH~ Hith respect to lot coverage, the applicant could potentially· 
change the design of the tennis court and substitute the court with a 
permeable surface. This option in combination with the remaining allowed 
structural area for the site would increase the potential impermeable lot 
coverage by approximately 11,300 sq. ft. (7,200 sq. ft. tennis court and 4,126 
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additional structural area). Additionally, the applicant could construct the 
proposed guest unit on the second floor of the garage, (providing it met the 
maximum height requirements), and also increase the amount of impermeable lot 
coverage by an additional 700 sq. ft. These changes in lot coverage would 
afford the applicant a potentially larger structure of approximately 12,000 
sq. ft. (7,200 sq. ft. tennis court, 4,126 sq. ft. additional area, and 700 
sq. ft. guest unit). 

Third, the applicant's agent contend that the approval of three other single 
family residences along the area's 27 mile coastline did not require height 
reduction and therefore; requiring the reduction of this structure is 
arbitrary.- As -stated in the preceding text, the protection of oc.ean views is 
mandated by Section 30251 and along this stretch of PCH the Commission has 
sought to protect the remaining coastal views. Clearly, views along several 
segments of PCH, which are located predominantly to the east of the Malibu 
Civic Center, have been obstructed by residential and commercial development 
that occurred before the Coastal Act in many instances. The Commission 
underscores that such view obstru~tions, were the basis for the language of 
Section 30251 and these obstructions emphasize the necessity to protect the 
existing scenit ocean vistas. In 1991, under coastal develo~ment permit 
5-90-1139 (Sea Mesa ltd.), the Commission found it necessary to protect this 
same stretch of the view corridor by conditioning the approval of the project 
to reduce the height of the structure, fencing and landscaping to an elevation 
below the horizon line.· In addition, the Commission reviewed and approved an 
amendment on·March 13, 1996 involving the revision of the size and design of 
the residence subject to a special condition that required the applicant to 
reduce the height of the residence (5-90-1139A). The approval of a higher 
structure would have adversely impacted this vista.and given the site's 
proximity to PCH from the coast within this segment of the highway, vistas are 
limited. 

Fourth, the applicant's agent has asserted that "staff investigated the 
viewshed i~sue and determined that approval of this subdivision (co~stal 
development permit 5-89-514) would result in the construction of homes that 
would block views to the ocean ... " This assertion is supported by the 
applicant in a letter which contends that that a 1989 agreement between the 
property owners on the landward side of PCH <Iovine) and the applicant for 
subdivision <Robertson> constitutes the Commission's examination of future 
development and height limitations on this site. Moreover, the applicant's 
agent states that, "staff then determined that view blockage in this location 
was not significant ••• " These assertions are not supported by the Commission 
action. There 1s nothing in the findings for that report which supports this 
assertion. Specifically, the subdivisio~ in question proposed a land d1v1sicin 
only as the applicant did not propose building pad locations or grading 
associated with the development of subsequent single f.amily residences. Given 
the relatively flat topography of the subject sites, which range in size from 
1.3 to 2~2 acres and given the number of. possible building pad locations and 
designs of future structures viewshed ·issues of such development could not 
have bee~ analyzed. Nhile the Commission did not make specific findings 
relative to the visual implications of future development proposals, the 
report notes in the project description that, "Portions of the property are 
visible from Pacific Coast Highway, a designated scenic highway in the 
Malibu/Santa Monica Mountains Land Use Plan." 
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The Commission has previously approved several subdivisions (e. g. Javid, Zwan 
and Thorne) in the Malibu/Santa Monica Mountains area where the visual impacts 
of future residences would be analyzed at the time individual permits were 
sought for each residence. However, where the majority of the site proposed 
for subdivision is .visible from a scenic highway and where grading amounts 
associated with building pads and with accessway creation are identified, the 
visual implications of such development (landform alteration) was analyzed and 
not the future single family dwellings (Javid). In cases where the proposal 
did not identify pad locations due to the lot being relatively flat and the 
availability of more than one potential building site, a detailed review of 
future projects in comparison to Section 30251 did not typically occur. As 
stated in the above case scenarios, there is a difference between such 
subdivision approvals and approvals where the Commission has found that lot 
reconfiguration or grading changes would result in future SFR development that 
might not be visible from park areas, trails or designated. scenic highways 
(Thorne, Anden). In the case of this project any development on this site 
will be visible from PCH --the issue is designing such deVelopment so as not 
to intrude into the horizon line and the public's ~oastal view. Therefore, 
there is no factual basis to the agent's claim that because the Commission did 
not specifically analyze the visual impact of each future residence under the 
subdivision permit that the Commission does n9t consider this viewshed to be 
an importance resource worth protecting and no future analysis regarding 
residential development is required. 

Fifth, the applicant's agent contends that the retirement of two undeveloped 
parcels under the Commission's TDC program as a condition of approval for the 
subdivision were mitigation for the creation of new lots~ for any visual 
impacts that future development may have. This too, is without basis and has 
not been supported by any substantive examples nor by the Commission findings 

· in the staff report. Historically, the Commission has required that the 
impacts of increased development that would occur in the Malibu/Santa Monica 
area as a result of creating additional lots be mitigated by retiring the 
development potential of lots within the Coastal Zone by a number of lots 
equ~l to the number of new lots created. Since 1978, the Commission has 
approved numerous subdivisions and multi-family projects and found such · 
p·rojects to be consistent with Section 30250(a) of the Coastal Act pursuant to 
the applicant's required participation in the TDC program. ·These approvals, 
however, do not obviate future development proposals required consistency with 
all Chapter 3 policies of the Coastal Act, including Section 30251. 

Sixth, the applicant's agent contends that a 19B9 agreement between the 
property owners Qn the landward side of PCH (Iovine> and the applicant for 
subdivision (Robertson> constitutes the b~sis for the Commission's examination 
of future development and height limitations on this sites. Such agreement 
betweenthe applicant and neighboring property owners does not evidence that 
the Commission considered the restriction of heights above 28 ft. for the 
purpose of protecting a private ocean view as being consistent with the public 
coastal view protection policy of the Coastal Act. As evidenced in the 
original staff report for subdivsiion (5-89-514), the applicant was not 
required to provide evidence that the future views of adjacent property owners 
remain unobstructed .. The Commission does not consider private view blockage 
to be a Coastal Act issue. Thus, the Commission's action on this subdivision 
was not based on the neighbor agreement of a 28 ft. height restriction of 
future structures but rather ·on the applicable Coastal Act policies. 
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For all the reasons stated above, the residence as proposed is not consistent 
with the Coastal Act, is not the environmentally preferred proj~ct and would 
impact the scenic resources found along-the coastline. Therefore, the 
Commission finds is necessary to require the applicant to· submit revised 
project plans which illustrate that the project's height 1s reduced to an 
elevation that insures the structure, ancillary developments, and landscaping 
do not exceed the horizon line. 

Further, the Commission notes that concerns about the potential future impacts 
on coastal resources and visual scenic quality might occur with any further 
development of the subject property. Therefore, the Commission finds it is 
necessary to require the applicant to include a future improvements deed 
restriction that specifically limits the development to that proposed once the 
required height restrictions are made. Thus, the findings and special 
conditions attached herein will serve to ensure that the proposed project 
results in the development of the site that is consistent with and conforms to 
the Chapter 3 polic1es of the Coastal Act. The Co~ission finds that as · 
conditioned, the proposed project is consistent with Section 30251 of the 
Coastal Act. · 

C. Geologic Stability 

Section 30253 of the Coastal Act states in part that new development shall: 

(1) Minimize risks to life and property in areas of high geologic, flood,. 
and fire hazard. 

(2) Assure stability and structural integrity, and neither create nor 
contribute significantly to erosion, instability, or destruction of the 
site or surrounding area or 1n any way require the construction of 
protective devices that would substantially alter niltural landforms along 

·bluffs and cliffs, 

The proposed development is located on a coastal bluff that descends to Malibu 
Colony Road, a private road. Slope gradients on the site vary from 40:1 to as 
steep as 1:1 on the south-facing, descending bluff. The applicant has 
submitted an Updated Engineering Geologic Memorandum Report. dated June 14, 
1994 and Update Geotechnical Engineering Report dated June 13, 1994 The 
Engineering Geologic Report dated July 15, 1993. The report states that the 
adjacent property to the west contains an active landslide that is attributed 
to a broken water line. The report further states that site's gross stability 
is favorable with a factor of safety in excess of 1.5, which exceed the 
~ninimum factor of safety required by the City of Malibu Department of Building 
and Safety. The report identifies however •. that as a precaution. "the 
installation of hydraugers and the installation of french drains are 
recommended to control perched water and groundwater." Further. the report 
state$ with respect to site stability that the insurance of a conservative 
approach to the site development would be achieved by siting development 
outside of a 2:1 geologic setback plan that extends upward of the slope along 
Malibu Colony Road. As proposed by the .applicant the sw1•1ng pool will 
encroach into this setback area. 

The·report identifies that drainage should not be allowed to pond on the pad 
or against any foundation or retaining wall. The applicant has not submitted 
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drainage plans. The Commission notes that the combination of placing 
·impermeable surfaces on the site, watering the landscaped areas and installing 

. an on-site septic system could potentially cause future stability problems. 
The erosion caused by proposed grading and development in close proximity to 
the ocean is area of concern as well. There is clearly a need to incorporate 
erosion control devices to handle heavy, prolonged rain storms. into the 
project plans in order to reduce the impact of site runoff onto the beach. 
Therefore, the Commission finds it necessary to condition the project to 
provide detailed drainage and erosion control plans indicating a system that 
will carry water off the site in a non-erosive fashion. The applicant shall 
be responsible for any necessary maintenance repairs to the drainage 
structures and shall be responsible for the. restoration of eroded areas. 
Furthermore. as set forth in special condition #5, the Commission finds it 
necessary to require the applicant to submit a landscape and irrigation plan 
tonsistent with the recommendations to ensure slope stability as specified by 
the geotechnical consultants. 

The applicant's geotechnical investigation concluded that: 

Based upon our investigation. the proposed development is free from 
geologic hazards such as landslides. slippage, active faults. and undue 
differential settlement provided the recommendations of the Engineering 
Geologist and Geotechnical Engineer are complied with during 
construction. The proposed development and installation of the septic 
system will have no adverse effect upon the stability of the site or 
adjacent properties. 

Based on the reconvnendations of the consulting geologist the Commission finds 
that the development is consistent with Section 32053 of the Coastal Act so 
long as all the recommendations made by the geologic and soils consultants are 
incorporated into the project plans. Therefore, the Convnission finds it 
necessary to require the consulting Engineering Geologists and Soils Engineer 
as conforming to their recommendations. The Commission finds that as 
conditioned, the proposed development is consistent with Section 30253 of the 
Coastal Act. 

D. Septic System 

The Commission recognizes that the potential build-out of lots in Malibu, and 
the resultant installation of septic systems, may contribute to adverse health 
effects and geologic hazards in the local area. Section 30231 of the Coastal 
Act states that: 

The biological productivity and the quality of coastal waters, streams, 
wetlands. estuaries. and lakes appropriate to maintain optimum populations 
of marine organisms and for the protection of human health shall be 
maintained and, where feasible, restored through, among other means, 
minimizing adverse effects of waste water discharges and entrainment, 
controlling runoff, preventing depletion of ground water supplies and 
substantial interference with surface water flow, encouraging waste water 
reclamation, maintaining natural vegetation buffer areas that protect 
riparian habitats, minimizing alteration of natural streams. 
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A favorable percolation test was performed on the subject property which 
indicates that the percolation rate exceeds the maximum Plumbing Code 
requirements for the .project. In addition, the applicant has submitted septic 
system "Approval'' from the City of Malibu Department of Environmental Health. 
As reviewed by the City and as set forth in the geotechnical analysis of the 
septic system, the proposed project will not adversely impact the biological 
productivity and quality of the coastal waters located approximately 400 ft. 
south of the subject site. Therefore. the Commission finds that the proposed 
project 1 S· consistent with Section 30231 of the Coastal Act. 

F. ·Cumulative Impacts of New Development. 

·The proposed project involves the construction of a 6,016 sq. ft; single 
family residence and a 700 sq. ft. second unit which is defined under the 
Coastal Act as new development.· New development raises issues with respe(t to 
cumulative impacts on coastal resources. In particular, the construction of a 
second unit on a site where a primary residence~exists intensifi.es the use of 
a site and impacts public services, such as water, sewage, electricity and 
roads. Sections 30250 and 30252 of the Coastal Act address the cumulative 
impacts of new development. · 

Section 30250(a) of the Coastal Act states: 

New residential, commercial, or industrial development, except as 
otherwise provided in this division, shall be located within, contiguous 
with, or in close proximity to, existing developed areas able to 
accommodate it or, where such areas are not able to accommodate it, in 
other areas with adequate public services and where it will .not have 
significant adverse effects, either individually or cumulatively, on 
coastal resources. In addition. land divisions, other than leases for 
agricultural uses, o~tside existing developed areas shall be permitted . 
where 50 percent of the usable parcels in the area have been developed and 
the created parcels would be no smaller than the average size of the 
surrounding parcels. 

Section 30105.5 of the Coastal Act defines the term "cumulatively," as it is 
used in Section 30250(a), to mean that: · 

the incremental effects of an individual project shall be reviewed in 
conjunction with the effects of past projects, the effects of other 
current projects, and the effects of probable future projects. 

Section 30252 of the Coastal Act discusses new development requiring that the 
location and amount of new development should maintain .and enhance public 
access. to the coast. The section enumerates methods that would assure the 
protection of access and states that such maintenance and enhancement could be 
received by (in part>, " .•• providing commercial facilities within or adjoining 
residential development or in other areas that will minimize the use of· 
coastal access roads ••• and by, assuring that the recreational needs of new 
residents will not overload nearby coastal recreation areas by ••• • 

In addition, the certified Malibu LUP, which the Commission considers as 
guidance for implementing the Chapter 3 policies of the Coastal Act, contains 
policy 271 which states: · 

• I 
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"In any single-family residential category, the maximum additional 
residential development above and beyond the principal unit shall be one 
guest house or other second unit with an interior floor space not to 
exceed 750 gross square feet, not counting garage space." 

The issue of second units on lots with primary residences consistent with the 
new deve 1 opment policies of the Coast a 1 Act has been a topic of loca 1 and 
statewide review and policy action by the Commission. These policies have 
been articulated in both coastal development permit conditions and policies 
and implementing actions of LCPs. Further, the long-time Commission practice 
in implementing development has upheld these policies, such as the 750 sq. ft. 
size limit in the Malibu Coastal Zone. 

The Commission notes that concerns about the potential future impacts on 
coastal resources and coastal access might occur with any further development 
of the subject property. Impacts such as traffic, sewage disposal. 
recreational uses, visual scenic quality and resource degradation would be 
associated with the development of the additional unit in this area. 
Therefore. the Commiss 1 on finds it is necessary to require the app 11 cant to 
include a future improvements deed re.striction that limits future development. 
subject to the Commission•s review. Thus the findings and special conditions 
attached to this permit will serve to ensure that the proposed development 
results in the development of the site that is consistent with and conforms to 
the Chapter 3 policies of the Coastal Act. The Commission finds that as 
conditioned, the proposed project is consistent with Section 30250(a).and with 
all the applicable policies of. the Coastal Act. 

F. Public Access 

New develOpment on a beach or between the nearest public roadway to the 
shoreline and along the coast raise isstie with the public access polici~s of 
the Coastal Act. 

Section 30210 

In carrying out the requirement of Section 4 of Article X of the 
California Constitution, maximum access, which shall be conspicuously 
posted, and recreational opportunities shall be provided for all the 
people consistent with public safety needs and the need to protect pu'blic 
rights, rights of private property owners, and natural resources from 
overuse. 

Section 30211 

Development shall not interfere with the public • s right of access to the 
sea where acquired through use or legislative authorization, including, 
but not limited to, the use of dry sand and rocky coastal beaches to the 
first line ~f terrestrial vegetation. 

A conclusion that.access may be ~andated by Section 30212 does not end the 
Commission•s inquiry. As noted, Section 30210 imposes a duty on the 
Commission to administer the public· access policies of the Coastal Act in a 
manner that is "consistent with ... the need to protect rights of private 
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property owners ..... The need to carefully review the potential impacts of a 
project when considering imposition of public access conditions was emphasized· 
by the U.S. Supreme Court's decision in the case of Hollan vs. California 
Coastal Commission. In that case, the court ruled that the Commission may 
legitimately require a lateral access easement where the proposed development 
has either individual or cumulative impacts which substantially impede the 
achievement of the State's legitimate interest in protecting access and where 
there is a connection, or nexus, between the impacts on access caused by the 
development and the easement the Commission is requiring to mitigate those 
impacts. 

The Commission's experience in reviewing shoreline residential projects in 
Malibu indicates that individual and cumulative impacts on access of such 
projects can include among others, encroachment on lands subject to the public 
trusts thus physically excluding the public; interference with natural · 
shoreline processes which are necessary to.maintain publically-owned tidelands 
and other public beach areas; overcrowding or congestion of such tideland or 
beach areas; and visu~l or psychological interference with the public's access 
to and ability to use and cause adverse impacts on public access such as above. 

In the case of this project. the site descends to a private road -- Malibu 
Colony Road. Seaward of the road, single family residences exist. Presently 
access to Escondido beach is located less than one mile to the west of the 
project site and approximately one mile east of the site is an accessway to 
Corral/Solstice State Beach. Vertical access opportunities do not exist 
through the project site and there is no evidence of any public prescriptive 
access that exists on the site. Therefore, the proposed development will have 
no adverse impact on public access and is consistent with the relevant public 
access sections of the Coastal Act. 

G. Archaeological Resources 

Section 30244 of the Coastal Act states that: 

Hhere development would adversely impact archaeological or paleontological 
resources as identified by the State Historic Preservation Officer, 
reasonable mitigation measures shall be required. 

Archaeological resources are significant to an understanding of cultural, 
environmental, biological, and geological history. The Coastal Act requires 
the protection of such resources to reduce potential adverse impacts through 
the use of reasonable mitigation measures. Archaeological resources can be 
degraded if a project is not properly monitored and managed during earth 
moving activities conducted during construction. Site preparation can disturb 
and/or obliterate archaeological materials to such an extent that the 
information that could have been derived would be lost. As so many 
archaeological sites have been destroyed or damaged as a result of development 
activity or natural processes, the remaining sites,· even though they may be 
less rich in materials, have become increasingly valuable. Further, because 
archaeological sites, if studied collectively, may provide information on 
subsistence and settlement patterns, the loss of individual sites can reduce 
the scientific value of the sites which remain intact. The greater province, 
of the Santa Monica Mountains is the focus of one of the most important 
concentrations of archaeological sites in Southern California. Althnugh most 
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of the area has not been systematically surveyed to compile an inventory, the 
sites already recorded are sufficient in both number and diversity to predict 
the ultimate significance of these unique resource~. · 

An Archaeological Assessment of the project site was prepared in conjunction 
with the original approval.of the subdivision by the County (coastal 
development permit 5-89-514). The County required, as one of the conditions 
of approval of the Tentative Tract Map. that if subsurface cultural resources 
are encountered, they shall not be disturbed and a qualified archaeologist 
reviews the finds and makes recommendations for their removal, preservation, 
and mitigation measures, if applicable. Additionally, the City Archaeologist 
visited the site with the Qun-Tan Shup City Chumash cultural resource 
manager. The report prepared by Topanga Anthropological Consultants concluded 
that no pre-historic sites or significant sites are present in the project 
area. Pursuant to this report, the City requires that: 

All excavations will stop if indications of an archaeological site are 
observed during project construction. If an archaeological site is 
discovered, all work will cease until adequate mitigation measures are 
implemented. 

The Commission has, in past hearing and voting, required on-site 
archaeologists and Native American consultants to monitor grading and site 
preparation operations in areas where cultural resources are or may be 
present. The Commission finds that, in this case, there is a known· 
archaeological site near the project site, there is a potential for cultural 
resources to be present on the site where they could be disturbed by grading 
operations. In order to ensure that archaeological resources. if any, are 
properly identified and adequate mitigation measures are implemented, the 
Commission finds it necessary to require the applicant to have an 
archaeologist and Native American consultant on site during all grading 
operations. The Commission finds that the proposed project, as conditioned, is 
consistent with Section 30244 of the Coastal Act. 

H. Local eoastal Program 

Section 30604 of the Coastal Ac.t states that: 

a) Prior to certification of the local coastal program, a coastal 
development permit shall be issued if the issuing agency, or the 
commission on appeal. finds that the proposed development is in conformity 
with the provisions of Chapte.r 3 (co•encing with Section 30200) of this 
division and that the permitted development will not prejudice the ability 
of the local government to prepare a local program that is in conformity 
with the provisions of Chapter 3 (commencing with Section 30200). 

Section 30604(a) of the Coastal Act provides that the Commission shall issue a 
Coastal Permit only if the project will not prejudice the ability of the local 
government having jurisdiction to prepare a Local Coastal Program which 
conforms with Chapter 3 policies of the Coastal Act. The preceding sections 
provide findings that the proposed project will be in conformity with the · 
provisions of Chapter 3 if certain conditions are incorporated ·into the 
project and accepted by the applicant. As conditioned, the proposed 
development will not c~eate adverse impacts and is found to be consistent with 
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the app li cab 1 e· po 1 i c i es contained in Chapter 3. Therefore, the Commission 
finds that approval of the proposed development, as conditioned, will not 
prejudice the City's ability to prepare a Local Coastal Program for Malibu 
which is also consistent with the policies of Chapter 3 of the Coastal Act as 
required by Section 30604(a). 

I. .c.EQA 

Section 13096(a) of the Commission's administrative regulations requires 
Commission approval of Coastal Development Permit application to be supported 

·by a finding showing the application, as conditioned by any conditions of 
approval, to be consistent wlth any applicable requirements of the California 
Environmental Quality·Act <CEQA). Section 21080.5(d)(2)(i) of CEQA prohibits 
a proposed development from being approved if there are feasible alternatives 
or feasible mitigation measures available which would substantially lessen any 
significant adverse impact which the activity may have on the environment. 
The proposed project which. consists of a house that reaches an elevation of 
137 ft. is not the environmentally superior project. The Commission finds 
that, the proposed project, as conditioned will not have significant adverse 
effects on the environment, within the meaning of the California Environmental 
Quality Act of 1970. Therefore, the proposed project, as conditioned, has 
been adequately mitigated and is determined to be consistent with CEQA and the 
policies of the Coastal Act. 

0129R 



EXHIBIT NO. j_ 
APPUCATION NO. 

lU;.l( NO.UU.l r.v..::: 

16902 Malibu Cove Colony Dr. 
Malibut ea. 90265 
Feb~ 5.1996 

Re~ecca lichardaon 
Caltfornta Coaatal Commi:sston 
89 s. Cal:l:fo:rnia St. II 200 
Ventura. Ca. 93001 

Re: Permit number: 4-93-167 

Applicant: Sea Mesa Limited c/o Login 

Because of the distance of todtl)'::a:.aee~;t.;g:.:fmm·.:l,be·~.prgject...:d.ti~, .. we.:-a~• 

expreasia& our eoncerna once aaatn, regaruin& this development via cor-

Three major concerns which may_lead to serious problema are at issua: 

1. The septic eyste~ - de~ces must be e~loyed that attend to·the 
effluent and waste water at ita orig!n and not below the cliff 

2. le.duot1ot'l of 1tha height limit of all structure• to avoid otfet'lsive 
block~g of tba shore line 

3. Sufficient eet-back_from tbe bluff because of the ~.inl~•bility 
of the cliff, part!cularly with the &4vent of awimmins pn9l it'lcideute 
ia the event of a disaster. 

We do ap~reciate your attention to these cun~erna at. this ti~, so that 

seTious in~idents do not occuT in tbe future and that precedents that en­

courage continued short aiabte~nesa are not part of the picture. 

As 1ou can gather, we are devoted resident• in Mal1bu 1 apecittcally on 

Malibu Cove Colony Dr. 1 ,the road containing SO residences directly below 

the propoaed development. 

Youra truly, 

Hll. ·Sandra Radoff-.Bemstein 
DZ'. 'Donald Bem•tein' 
DZ'. Petel' ~umkes 
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19:58 CITY OF MALIBU 

City of Malibu 
23515 awe Caarcr w.,. MaHIIa, CIIU'omla '41265 

(310) 456oClTY FAX (31t) 416-3356 

January 25. 1996 

Rebecca Richardson, Coastal Program Analyst 
California Coastal Commission 
South Central Coast Area 
89 South California Street, Suite 200 
Ven~CA93001· 

P!ep!M~at: 

EXHIBIT NO'] 
APPUCAnON NO. _ 

- 4 ::9,{1) w 10~ • 

(I o62..J 

Subject: 26880 Pacific Coast Highway/Coastal Development Pennit Application No. 4-95-
167/Piot Plan Review No. 95..()41 (Login) 

Dear MI. Richardson: 

In response to your request, the following is a summary or our conversations regarding the above­
cited project. The proposed project is a siDgle-tamily residence which consists of the construction· 
of a 6,016 square foot 28 fbot·hiah siJJale-fimi]y residence with a 730 square foot prase, 700 
square. foot siDste-story guest house~ 7,200.square foot teDnis court, pool, driveway, and septic 
system on a 60,118 square toot bluff top lot on the seaward side ofPacific Coast Highway. · 

You have indicated tbat Coastal Commission staff' will be recommenclins that the project not exceed 
the horizon line at approximateJy the 132 foot elevation (22-23leet in height from grade) and that 
the appliamt baa iDdicated that she will oppose this reco:riuncmdation. You have also indicated tbat 
ODe of the applicant, I JIQIDds for opposition to this height Dmjtation is that any project revisioD tbat 
would result iD a reductioa in structure sa beoause any revision would not contorm with the City 
of Malibu's Iuterim Zmina Ordinauce property dcvelopmeDt and desip standards for maximum 
impermeable lot coverase and maximum allowable Jf8dins. Tbe appJicaDt therefore contends that 
the ODly optioa availab!e would be to reduce the size of the house. However. I have reviewed the 
project and identified the followins optioas. 

FJtSt. the JDtelim Zoniog OrdiDance'a lti8Xirnum impermeable lot size requimnent is directly nUtecl 
to the size ofibe parcel. The maximum aUowed for this project is 19,066 square feet 8dd the 
appJicat is poposiaa 14,940 aqwnk 'I'hetettn, an additional4.I26 square~ ofimpermeable 
covcrap would be aDowed. 1be City would also aDow for the teDuis court to be constructed of 
permeable surfaces such u arass or clay. thereby providing an additiollal 1,200 square feet ot 
a11owable inlpermeable coverap. 

·-
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R~becca:Richardson 
January 25, 1996 
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'·:. :-:;~:,·, ·. , .. 

TEL:310 456 3356 

Second, the Interim Zoning Ordinance exempts from the maximum allowable grading requirements 
a11 •'excavation fbr foundations and other under structure excavation and incremental excavation for 
basements and safety purposes." Tho reason for this exemption is to encourage the notching of 
residences into hillsides and thereby minimiziDg their visual impacts. Therefore. if the proposed­
residence were required to be lowend, then the aclditional gradiDg would not be counted towards the 
maximum allowed and \\'Ol.lld not be in conflict with the Interim Zoning Ordinance. 

Please keep in mind that both of these optiOns listed above are have been reviewed tor zoning 
consistency' and DOt itom a poloBio or .Mromnental health standpoint. Any of these revisious may 
not be teua"ble due to the project site .. s poloSY or potcDtial impacts on the private sewage disposal 
system. Thcrifore, additioaal miew would be ~ by tbe City Geolo&ist and City 
Environmental Health Speoialist fbr these options. 

Jfyou should have any questions, please contact me at (31 0) 456-2489, ex:teDsion 234, 

Sincen:ly, 

~ ..... tnni 

Senior P1armer 
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December 12, 1995 

Mr. Gary Timms 
Mr. Jack Ainsworth 

PAULA LOGIN 
26500 W. Agoura Road #326 

Calabasas, CA 91302 
(310) 456-3335 

Ms. Rebecca Richardson 
California Coastal Commission 

DEC 14 1995 

CALIFORNIA 
COASTAL COMMISSION 

SOUTH CENTRAL COAST DISTRICi 

HAND DELIVERED 

RE: Coastai Development Permit No. 4-95-176; Lot 3, PM 21895 

Dear Messrs. Timms, Ainsworth and Ms. Richardson: 

To date, my family has spent, just on facilitators, engineers, exhibits and attorneys, 
the amount of over $1 0,000 to prepare for the Coastal Commission Hearing and to 
demonstrate to staff that our proposed house does not impact views. When I met 
with you at the Property, Mr. Ainsworth, you were disingenuous when you made me 
believe that a spectacular ocean view from a second story. was important and you 
agreed that there was very little, if any, view from the Pacific Coast Highway. . 

My family spent $50,000 on land credits for the Coastal Commission, after we agreed 
to preserve a 20 foot view corridor only. No height restriction was required beyond 
what was in effect at the time the Coastal Approval was placed on the Property, 
therefore my family, in good faith, proceeded to spend more money toward developing 
the Property. Recently we installed a 12 inch water main across Pacific Coast 
Highway and along the property approximately 600 feet, at a cost of over $100,000, 
which benefits the neighbors as well. Since, Mr. Timms, you were the staff Analyst 
on the original Coastal Development Permit for the ;subdivision, why now that you are 
in charge have you been avoiding your responsibility.to this project? We relied, in 
good faith, upon the Coastal Commission's terms provided in the land subdivision and 
acted accordingly. 

It appears you are discriminating against this subdivision. There are no other homes 
that the Coastal Commission required to be built without one Inch being seen from the 

·highway. When we met, Mr. Ainsworth, you also disclosed that Char's home was 
built according to the same stringent requirements of our property. This was blatantly 
false. It Is despicable for govemment to be so irresponsible and cavalier about the 
truth and I believe others would agree. 

. . 

Government must act evenhandedly. Our home should be allowed to be built as 
submitted, where only five feet of my home can be seen by passing cars from an 
arbitrary spot two lots away for less than a second. Where our property fronts 
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Pacific Coast Highway, there is no view at all. And, most importantly, the glorious 
ocean view is directly in front of drivers' front windows facing the Point Dume vista, 
rather than out of their side windows. 

We have done everything to be ecologically prudent. We have sacrificed a back yard 
by building our home very close to the bluff edge in order to maximize the open 
feeling to the public. We are using drought tolerant plants and recycled water. We 
have been extremely conscientious and spent money for public good. We consider 
the reduction of the height bad faith and a taking. 

Consider this as formal notice, if my home is denied as submitted and I must get my 
attorneys, Roger Howard and Clare Bronowski from Christensen, White, Miller, Fink, 
Jacobs, Glaser and Shapiro involved, we will prevail. Consequently, not only will I. 
sue to build my home, I will look for damages because you are singling this 
subdivision out, holding us to a punishing standard which none of the neighbors must 
adhere to. · This makes you guilty of discrimination and changing the Coastal 
Agreement with us. If you do not right this wrong forthwith, I will sue for damages 
as follows: 

1. Breach of contract for land credits 
2. Cost to carry land 
3. Attorneys' costs 
4.. Punitive damages 

6. Hearing for Coastal preparation costs 

$50,000 refund· 
$16,000 per month 
$600 per hour 
To be determined by the 
court 
$10,000 reimbursement 

Please reconsider your position. My home is in keeping with the neighborhood, 
modest, considering the location, and consistent with the Coastal Act. 

Most sincerely, 

Paula login 

cc: Sam & Marjorie login 
Roger Howard, Esq. 
Clare Bronowski, Esq. 
Marny Randall 
lynn Heacox 
Catherine Cutler, Esq. 
Ralph Faust, Esq. 

CDASTAL.LTR 



... .. 

DEC 14 1995 

The Land & Water Company CAliFORNIA 
COASTAL COMMISSION 

SOUTH CENTRAL COAST DISTRil. MEMORANDUM 

TO: 
FROM: 

Mr. Jack Ainsworth & Ms. Rebecca Richardson 
Lynn J. Heacox 

DATE: 1·2/12/95 
RE: Coastal Development Permit No. 4-95-176 (Login); 

Project: Request to construct· a single family residence on 
a lot created by a Coastal Commission approval of a 
subdivision in 1989 (5-89-514). 

Staff Recommended Condition: To reduce the height of the 
residence down to the horizon line, from 28' to 23', to 
protect views from the Pacific Coast Highway to the ocean. 

Summary: This Memorandum is being provided as supplemental 
information, to my November 6, 1995 letter. My examination of the 
record indicates that; (1) staff investigated the viewshed issue 
and determined that approval of this subdivision would result in 
the construction of homes that would block views to the ocean 
(Note: homes on Lots 1 & 2 would have to be restricted to 8' and 
13' respectively to preserve the view). (2) Staff then determined 
that view blockage in this location was not significant, for 
reasons discussed in detail in my previous letter. (3) Lastly, 
staff recommended approval of the subdivision to the Commission 
with conditions requiring the purchase of TDC's which would result 
in concentrating development ~nd be, on balance, more protective 
of coastal resources. These cost the applicant $50,000. The 
Coastal Commission approved the project as recommended. 

·In my opinion, staff is bound by the Coastal Commission's previous 
decision that views are not an issue to be further regulated with 
additional exactions and condit.ions. 

DISCUSSION: · 

1. July 13, 1989. After the application for the subdivision was 
submitted, staff considered the impacts on the viewsbed froa 
future development and requested that the applicant provide 
addit~onal·inforaation on a view corridor. (Note: As required 
by CEQA and by the Coastal Act all subdivisions are reviewed 
with respect to future development and the impacts future 
development will have on the site and surrounding area). 
Staff specifically requested a copy ot the •countY's View 
Corridor Exhib~t". .. .............. . 

EXHIBn"NO. 
18822 Beach Blvd. 
Sutte209 

310·592·4340 
714·965·1622 
FAX: 714·965·1692 Huntington Beach, CA 92648 
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2. August 2, 1989. The applicant responded with a letter and a 
copy of the "View Corridor Exhibit". The "View Corridor 
Exhibit" was included as one of many County Conditions of 
Approval. The "Exhibit" specifically identifies the permitted 
locations of structures, not to exceed 36', and tennis courts. 
Your staff examined the "View Corridor Exhibit" to determine 
its' usefulness in protecting public views. 

(Note: It has been your staffs usual practice to review all 
County imposed Conditions of approval to be sure nothing is 
being imposed· that would be in conflict with the Coastal Act. 
When a conflict exists, staff will imposed corrective · 
conditions.) 

3. September 7, 1989. The applicant, Mr. Ian ~obe·rtson/Login 
Trust, and his agent, Ms. Susan McCabe, met. with Mr. Bill 
Ponder to discuss viewshed and other Coastal Act issues. That 
meeting was followed up with a letter also dated September 7, 
1989 in which the applicant proposed a "View Corridor" over 
Lot 2 for the benefit of the ·public. (Note: The "View 
Corridor" offered to the Coastal Commission staff was 
consistent with a view corridor restriction recorded at the 
request of a neighbor across the highway.) 

4. 

November 27, 1996. · I discussed the "View Corridor" issue with 
the previous applicant. Mr. Robertson's recollection was that 
the view corridor being offered was considered acceptable and 
no additional restrictions were being required on future 
development. 

November 21 1 1996. I discussed this issue with Mr. Bill 
Ponder, of your San Diego staff. He recalled this spbdivision 
(Sea Mesa Subdivision) and stated that the staff evaluated the 
significance of the viewshed issue. He stated that it was 
staffs' final conclusion that the view blockage that would 
result from homes was not a big deal in this location. The 
bigger issues were stability and septic system use. The 
applicant also agreed to purchase TDC's which would 
concentrate development.and mitigate the impacts of new 
building sites. 

October 10, ~ Bill Ponder prepared a staff.report with a 
recommendation for approval. This was reviewed and approved 
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by his supervisor (Gary Timm ?). The staff recognized that 
future development would block views but the report was silent 
on the issue of view corridor protection and scenic resources. 
This is a clear indication that these issues were not relevant 
in this project. In fact development on Lots Nos. 1 & 2 could 
not proceed without blocking views. Development on Lots Nos. 
3 & 4 would block views if located on the upper sites next to 
the highway, as. shown on the "View .Corridor Exhibit". View 
blockage was not an issue and was not discussed (note: It has 
been my experience that staff reports do not usually comment 
on irrelevant issues). 

The Coastal Commission approved the subdivision and the County 
Conditions of Approval, which included the .. View Corridor 
Exhibit". The Coastal CoiiURission mad·e all the findings 
necessary under CEQA and The Coastal Act that this project and 
subsequent developm•nt would not have any significant impacts. 
View blockage was not an issue. · 

The Commission imposed supplemental corrective conditions for 
the purchase of three TDC's (Note: these cost the applicant 
$50,000). Participation in this program would result in 
concentrating development and be on balance more protective of 
significant coastal resources (Section 30007.5 of the Coastal 
Act). 

CONCLUSION: 

To impose special viewshed protection conditions on this project 
after the issue was fully examined cannot be justified by the 
facts. 

Your staff evaluated the issue in 1989 and determined that public 
viewshed protection was not an issue. I reconstructed the type of. 
examination your staff would have completed in 1989, in my letter 
dated November 6, 1995, and came to the same conclusion. 

Lastly, the Coastal Commission adopted findin1s, which state that 
the subdivision and future development would be consistent with 
the view protection policies of the Coastal Act. The applicant 
purchased three TDC's at a cost of $50,000 and the permit was 
issued. 
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I believe the facts are clearly in support of the project as 
submitted. I think that once you carefully evaluate the 
circumstances, you will find that this home, which is for the most 
part hidQen from view a (stealth home), will in no way violate 
any provision of the Coastal Act. 



The Land & Water Company 
November 6, 1995 

Mr. Jack Ainsworth 
Ms •. Rebecca Richardson 
California Coastal Commission 
89 So. ·california Street, 2nd Fl. 
Ventura, CA 93001 

EXHIBIT NO. ~ 
APPUCATION NO. 

Re: Coastal Development Permit No. 4-95-176; Lot 3, PM 21895. 

Dear Mr. Ainsworth and Ms. Richardson: 

1 appreciate the extended time you gave me yesterday to discuss 
the above referenced project. Reflecting on your comments, 1 
continue to believe you should support the design of the residence 
as submitted. This letter is intended to memorfalize our position 
relative to this.matter. 1 

SUMMARY: 

In summary we believe the facts will show that the Coastal 
Commission, with a recommendation from staff for approval, 
approved a 4 lot subdivision in 1989. Staff recognized that the. 
subdivision and the eventual construction of homes, on each of the· 
approved lots, would reduce views from the.Pacific Coast Highway 
toward the ocean. Staff carefully investigated the facts and 
concluded that the views were not significant. 

Staff then determined that they would recommend approval of the 
subdivision with a condition requiring the applicant to 
participate in the Coastal ColBDlission's Transfer of-Development 
Credit CTDC) Program. Participation in this program would result 
in concentrating development and be on balance more protective of 
significant coastal. resources. This position is consistent wlth 
Section 30007.5 of the Coastal Act. 1 quote; "The Legislature 
further finds and recognizes that conflicts may occur between one 
or more policies of the division ••• " and that, "such conflicts be 
resolved in a manner which on balance is the most protective of 
significant coastal resources. In this context, the Legislature 
declares that broader policies wh~cb, for.example, serve to 
concentrate development in close proximity to urban and employment 
centers may be more protective, overall, than specific wildlife 
habitat and other similar resource policies." 

In this instance, future development would be conoentrated on four 
caref-ully planned parcels while other developable areas would -be 

18822 Beach Blvd. 
Suite209 
Hun~gton Beach, CA 92648 

310·592·4340 
714·965·1622 
FAX: 714·965·1692 
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eliminated from future use and where the impacts of development 
wotild have been far greater. The project was approved by the 
Coastal Commission, the applicant purchased three TDC's at a cost 
of $50,000 and the permit w~s issued. 

EVALUATION OF SCENIC RESOURCES: 

During __ st~J:,f .' ~- inves-t.ig~_~ion of t~e project it was determined, 
using the"' technical elements of tfie···c·oas"t~-a:r·:~~~;::-"tll&t the view 
was· a fourth. priority fo·r pro·tecticm ·.ahd: .. Jiad the "lowest scenic 
valti.~-·~.. Staff recognized, from the topography.···eihownonthe 
sUbdivision map, that homes on Lots 1 & 2, would have to be 
constructed at a height not to exceed 8' and 13' respectively, to 
be below the horizon line (see attached exhibits). This was not a 
conditiop of future development or the applican.t. __ wouldn't have 
paia·f~; $50,000 for TDC's. It clearly was never staff's intent 
to···-p·rote.ct-· I"risign:iftcant···views. 

The dynamics of the Pacific Coast Highway in this location, 
including the changing grade, speed and curvature, were further 
evidence that the protection of view corridors in this location 
would not provide any significant public benefits. Indeed, most 
of the views are only available at generally right angles to the 
highway and then only for brief periods of time. The entire 
subdivision site is passed within 7 seconds at 50 mph and most of 
the view along this· area is of graded landforms ·and ornamental 
vegetation. Significantly, a second view corridor to the ocean 
lies unimpeded and strai~ht ahead of occupants travelling in the 
west bound lanes. It was clear that the limited views over the 
subdivision site to the ocean did not need to be preserved. 

CL Staff then noted that the technical elements of the Coastal Plan 
P identified an "atmosphere of openness" as a coastal resource to be 

considered when evaluating development. With this information 
staff worked with the applicant to implement development 
restrictions on Lot.2. The development restrictions did not 
protect views to the ocean but did provide for a continued 
"atmosphere of openness" protectfng views along the ocean by 
restricting development within' 180' of the highway to a height of 
16' above the street. If a development was beyond this distance a 

. ~~Jil~. qould be. 28 '. above graa-e-·:ror-··--sox·:··c;:r··-t:ne.-rot·-·wtt:tt~ 35' 
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above grade within the remaining building area. Staff was 
rewarding the applicant by encouraging development away from the 
highway and protecting.the "atmosphere of openness". Staff did 
not require any restrictions on Lots 1, 3 (applicant) & 4 but 
did recognize that the cou~ty identified and imposed specific 
q.uil.da.bl .. e .ar.e.~~ on th~ .. ~.1.1Pclivision map which are located away from 
the, .... P..~~~ll~~Y. ~-... ~~-f.-flcfent distance which would accompli ali .. £lie same 
D Urlpose · · ······----
s-:::;.::. -----· • 

STAFF ASS~RTIONS: 

Staff now seems to assert that viewshed protection did not need to 
be addressed during the subdivision hearing but is an issue to be 
considered during the residential development stage. This 
position is not supported by good planning or the law. The 
California Environmental Quality Act and the Coastal Act require 
staff to determine the environmental suitability of developing 
each to-be-created parcel prior to the approval of a subdivision. 
If this was not the case the Commission would be creating parcels 
that could not be built consistent with the Coastal Act. In this 
particular subdivision the development of Lots 1 & 2 will 
substantially impair the view toward the ocean and could not be 
built if the view.was considered to be significant • 

.. \nDt ·is clear that staff originally considered t.his view loss to be 
~ insignificant and that resource protection would be advanced to a 

greater degree by participation in the Commission's TDC program. 

Staff erred by not elaborating the provisions of· section 30007.5 
of ·the Coastal Act to the Coastal Commission when recommending 
approval of the subdivision. The factual information supporting 
the trade-off is, however, clear~ The staff report was silent on 
the issue of view corridor protection and scenic resources which 
would indicate that these issues were not relevant. It is my 
experience that staff reports do not usually comment on irrelevant 
issues. For example; the staff report did ~ot address·the. issue 
of habitat protection or recreation which would also indicate that 
those issues were not r~levant. Staff did recommend that the· 
applicant purchase three TDC's, at a cost of $50,000• in order to 
concentrate development and recommended that the Commission find 
the project consistent with all resource p~otection poli.cies 
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(including scenic) which would naturally imply that homes could 
and would be built in compliance with the standards in effect at 
the time of approval (i.e. 35' high homes). The home being 
proposed by the applicant complies with the Coastal Commission 
standards in effect at the time of the subdivision. 

CONCLUSION: 

Without reservation, I believe that the facts are clearly in 
support of the project as submitted. I think that once you 
carefully evaluate the circumstances, you will find that this 
home, which is for the most part hidden from view (a stealth 
home), will in no way violate any provision of the Coastal Act. 

I thank you for your time in this matter and ask for your support. 
If you have any questions please don't hesitate to call. 

Sincerely, 

The Land & Water Company 

~~ 
Lynn J. Heacox 
LJH:jt:l 
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EXHIBIT NO. ll Robertson & Associates 
~~U~ATION NO • 

.... .. ._,Ln -ICll 

Mr. Smvo SchoU . 
California Coastal COilllllitsion 
45 Fremont St. 
Suito2000 · 
San Fllosi~CD, Ca. 941..02219 

R.o: Sea Mala Lot 3 
Applicatio.n 4-95· I 67 

Dear Ccmmiuioftorl DDCl Std'Members: 

i ~ rtr ~.1{ C~l ;t i\ ~,;; 1~ 5;~~· 1rn J 
" t ~·· '. . -· J . • • )' 1 I ,-· .•. 

• .I .... JUN 1 21996 ...... 

CALifORNIA 
COASTAL COMMISSION 

I Juno 1996 

My witb and lue tho~ of Loti I end 2 ottbo Sea Mea Subdivilion (PamDI Map i#2l89S) 
IOCitld at 26900 hoi& Coaltlfiahway in Malibu, Calitomia. 

ID 1986, 1 aoquirod tbil Propeny whiob is tho subjoct ottbat tour lot subdivision. I formod a 
partDonbip. Soa Mosa Ltd .• with Mr. aDd Mrs. Sam LoahL Mr.uad Mrs. Loaia aro aow tJlo 
.... of Lot 3. 

I oblaiDod Cou&al Permit .5-89-S 14 whiab approved tho aubcllvillOD of tho Property. At that time, 
Lot Aaplw COQIIt)' limited the boiabC ofhoutol to 3S w. 
Tbo COIItal.Commbtion Statr~ a view COrridor over tile Ptopert.y. After leaphy 
........ wicb. SWf (and Mr. llld Mra.loviDo ow-. of a lat8Dl'OII PCH) it WII...,.S that 
1D ......C 'WOUlcl bo·ftQOI'dod dat liDdtecl the Jaoilbt oflllNctunll Oil Lot J. (21 fa:t) (16 feet 
wldda t•r.t af PCB). 

We alloltpld to a beiaht limitaiiaa IPPiod 10 1ho ........,. 30 fiet of' Lot t (28 feet aboft 
oxiadaalftldo). 

Ia MHtian. thil qroement 1haitt4 tbo boiahtofltnletUftll on1he water~)' H feet of Lot 3 (tho 
..... in cpaastiaa) to. rtet .&bow ......... 

. AaaantirJ81y. it wu our . .-.. at that tbnc that Ill of Lot 3 caakl be lnaprowd wltlla 
JtraetuN 21 feet wp and iadlld tbatlll W .. ........, 31 f'eet oltt.t lot eoald belaapro\'ld 
wltlaa ~JS feet NaiL 

n. above dacrihod heJabt lil1itaUoal pS\Widod 1ho viow oarridot roqiiOitod by Sta4 AD c:aacmoDl 
\al ailepand aDd recordDd. 11lorc woro no AardiDr hflieb&lindtalloDII'IQUIItld by Statr. and we 
bo1iowd 1Jial wo had ftllftlled all tht raquitoaaaonu offbo Coaetal Act. 
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.. 

l.ot 3 Sea Mesa Subdivisioft 
.Paae 2of2 

At a hearing in San Die&o on Oetobor I o. 1989, the Parcel Map wu approved with no tbrther 
Jimitationa on tho hcisht of struoturos. 

Tboretbre, tho J..osina' request that thty bo allowOd to lnUid a 28 foot hi&h atructurc on Lot 3 
ia conliltent widl the *"'I of cbD oriainal permit. · 

1 am attachina a copy of tho oriaiual Coastal Pormit u well • portiona otthe asroemcnt roeordod 
.. 10 Lo&s 1, 2 and 3. 

• 


