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49th Day: 08/23/96

180th Day: 01/01/97
Staff: LO/3S

Staff Report: 07/26/96 1811P
Hearing Date: 08/15/96

Commission Action:

AFF RT:  REGULAR NDAR g
APPLICATION NO.: 3-96-34 /’ &

APPLICANT: DANIEL ARCHER

PROJECT LOCATION: 23 Spray Avenue, Del Monte Beach Tract #2, City of
Monterey, APN 011-461-032

PROJECT DESCRIPTION: Construct two-story single-family dwelling on a vacant
40 x 90 ft. lot, grading and street improvements including
pavement, curbs, gutters and sidewalks on adjacent 40 x 120
ft. City-owned right-of-way.

Lot area: 3,600 sq. ft.

Building coverage: 1,305 sq. ft.

Pavement coverage (residential): 494 sq. ft.

Pavement coverage (street): 5,000 sq. ft.

Landscape coverage: 1,800 sq. ft.

Parking spaces: 2 spaces

Zoning: Residential-Low Density
Project density: 12 units/acre

Ht abv fin grade: 21 feet

SUBSTANTIVE FILE DOCUMENTS: Coastal Development Permit files 3-89-210 Vargas;
P-79-34, 3-89-250 and 3-93-62 Sewald; P-79-338 and 3-93-63 Boyden; Appeal
Files A-134-79 Sewald and A-19-80 Boyden; 3-93-28 Bram; Del Monte Beach Land
Use Plan Resubmittal 1992 and Commission's adopted LUP Findings for Approval
6/9/93; Negative Declaration granted 3/19/96; Botanical Survey by Zander
Associates, 7/17/95; Letter from Foxx Nielsen & Associates, 9/21/95; and
G?o;echnical Investigation (APN 011-455-008) by M. Jacobs and Associates,
6/1/92.

SUMMARY OF STAFF RECOMMENDATION: The key issue in this application is the
extension of a city street, Spray Avenue into a substantial area of sand
dunes. This dune area, a portion of the old Del Monte Beach Tract #2, is
subdivided but completely without roads, utilities or other existing
development. Previously in this neighborhood, the Commission has approved
only residential applications which have existing paved street frontage and
utilities in place.

Staff is recommending approval of the proposed residence, along with a
minimal-width (and length) paved auto access within the Spray Avenue "paper
street" right-of-way. This is substantially less than the full-dimension
street with curbs, gutters and sidewalks requested in the application. As
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conditioned, permittee or any future owner would still be obligated to finance ‘
the full-treatment street if called for in the future LCP. The other

recommended conditions mirror those previously applied by the Commission in

this neighborhood for the protection of environmentally sensitive dune

habitat, scenic views, public access and recreation.

TAF MMENDA

The staff recommends that the Commission adopt the following resolution:

I. Approval with Conditions.

The Commission hereby grants, subject to the conditions below, a permit for
the proposed development on the grounds that the development, as conditioned,
will be in conformity with the provisions of Chapter 3 of the California
Coastal Act of 1976, will not prejudice the ability of the local government
“having jurisdiction over the area to prepare a Local Coastal Program
conforming to the provisions of Chapter 3 of the Coastal Act, is located
between the sea and the first public road nearest the shoreline and is in
conformance with the public access and public recreation policies of Chapter 3
of the Coastal Act, and will not have any significant adverse impacts on the
environment within the meaning of the California Environmental Quality Act.

TI. Standard Conditions. (See Exhibit A.)
ITI. Special Conditions

Incorporation of City's Conditions and Mitigation Requirements. The
Conditions of Approval adopted by the City of Monterey for this project on
3/19/96 are attached as Exhibit 6 to this permit; these Conditions are hereby
incorporated as conditions of this permit. However, the street improvements
specified in the City's Condition No. 8 will be limited to those which are
approved in accordance with Special Condition No. 2 (Revised Plans), below.
Any revision or amendment of these adopted mitigation measures or the project
plans as approved pursuant to the City's architectural review procedures shall
not be effective until reviewed by the Executive Director for determination of
materiality, and if found material, approved by the Commission.

2. REVISED PLANS: PRIOR TO TRANSMITTAL OF THE COASTAL DEVELOPMENT PERMIT,

the permittee shall submit to the Executive Director for review and approva]
revised street plan; and (if different from submitted plans) final residential
grading plan, site plan and elevations. The revised street plan shall provide
for minimal auto access to the approved residence, only. Such minimal access
shall constitute a single paved lane, representing one half of the full
pavement width of the street (13 ft.) and extending from Beach Way only as far
as the westerly corner of permittee's lot at 23 Spray Avenue (approx. 85
~ft.). However, additional "full width" improvements, up to and including two
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paved lanes, curbs, gutters and sidewalks, are authorized by this permit in
accordance with City condition No. 8, up to 40 ft. in width, provided that
such additional improvements, or portions thereof, are documented to the
satisfaction of the Executive Director as:

a. Allowed by the (future) certified Local Coastal Program; or,

b. Essential for public safety (documentation from the City Fire
Department required, to demonstrate no feasible alternative for
providing equivalent level of fire safety); or,

c. Allowed by a subsequent coastal development permit; or,
d. Necessary, in the case of drainage features, for erosion control; or,
e. Needed, in the case of sidewalks, for public pedestrian access.

The final residential site plan shall, if necessary, be revised in terms of
site coverage, so that the residence, paving and private yard area together
cover no more than one-half of the lot (as needed for protection of
environmentally sensitive habitat). The remaining undeveloped area of the Tot
(minimum 1800 sq. ft.) shall be preserved as a natural habitat conservation
area. These final plans shall be accompanied by evidence of approval by the
City of any necessary resiting and redesign.

3. RESTORATION PLAN: PRIOR TO TRANSMITTAL OF THE COASTAL DEVELOPMENT PERMIT,
the applicant shall submit to the Executive Director for review and approval,
a restoration and dune stabilization plan for the subject parcel. The plan
shall provide for removal of exotic species, and shall incorporate all of the
recommended impact assessment and mitigation measures listed in the Botanical
Survey by Zander & Associates, dated July 17, 1995, (Exhibit B, attached).

The restoration plan shall include a revised landscape plan and dunes
restoration program, consistent with these recommended measures and with the
City's biotic resources mitigation requirements for this site. If proposed by
the applicant, fencing to protect landscape restoration areas shall be
included in the plans for Executive Director review and approval. Any such
fencing, if located within the conservation and open space easement area
required below, shall be designed to avoid any substantial impairment of
public views and to facilitate continued penetration of light, wind and rain.
The approved restoration plan shall be implemented PRIOR TO COMMENCEMENT OF
GRADING OR CONSTRUCTION, and carried out in subsequent during-construction and
post-construction phases as specified by the City permit conditions.

4. CONSERVATION DEED RESTRICTION: PRIOR TO TRANSMITTAL OF THE COASTAL
DEVELOPMENT PERMIT, the permittee shall execute and record a deed restriction
in a form and content acceptable to the Executive Director, for the purpose of -
environmentally sensitive habitat protection. The terms of the deed
restriction shall specifically identify prohibited developments, uses and
activities that would degrade natural habitat values, while allowing fencing
and other structures needed to accommodate habitat conservation/restoration
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and to manage any low impact residential activities which may occur on the
site. Any such fencing shall be designed to avoid substantial impairment of
public views and to facilitate continued movement of sand and native wildlife,
and to allow substantially unimpaired penetration of light, wind and rain.
Landscaping which would block public views or introduce invasive
non-indigenous plant species shall be prohibited. Such easement shall
encompass the undeveloped remainder of parcel APN 011-461-032 (minimum 1,800
sq. ft.). The document shall be recorded free of prior liens and any other
encumbrances which the Executive Director determines may affect said
interest. The restriction shall run with the land in favor of the People of
the State of California, binding all successors and assignees.

5. DUNE RESTORATION FUND: PRIOR TO TRANSMITTAL OF THE COASTAL DEVELOPMENT
PERMIT, the applicant shall provide evidence, in a form and content acceptable
to the Executive Director, that a fee of $1, 791 has been deposited in the City
of Monterey's Del Monte Beach Dune Restoration Fund (or equivalent interest
bearing account managed by the City of Monterey), to mitigate for the impacts
caused by the residential construction and street extension. All interest
earned shall be payable to the account for the purposes stated below.

The purpose of the account shall be to provide a dune restoration fund for the
protection and restoration of the Monterey Bay dunes (Seaside dune system)
within the City of Monterey. The funds shall be solely used to acquire
restoration sites and to implement projects which restore dune native plant
habitats (including installation of boardwalks to reduce public access
impacts), not to fund operations, maintenance or planning studies. The funds
in the account shall be released as provided for in a memorandum of agreement
between the City of Monterey and the Commission, setting forth terms and
conditions to assure that the in-lieu fee will be expended in the manner
intended by the Commission.

6. PUBLIC RIGHTS: By acceptance of this permit, the applicant acknowledges.
on behalf of him/herself and his/her successors in interest, that issuance of
the permit shall not constitute a waiver of any public r1ghts which may exist
on the property. The applicant shall also acknowledge that issuance of the
permit and construction of the permitted development shall not be used or
construed to interfere with any public prescriptive or public trust rights
that may exist on the property.

7. BIOLOGICAL MITIGATION: The "Recommend Mitigation Measures" for the
protection of the black legless lizard habitat contained in the project's
Botanical Survey prepared by Zander Associates, Environmental Consultants,
dated July 17, 1995, shall be followed. Evidence of compliance with these
mitigation measures shall be prepared by the project biologist and submitted
for confirmation by the Executive Director PRIOR TO COMMENCEMENT OF
CONSTRUCTION.
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8. GEOLOGIC REPORT: PRIOR TO COMMENCEMENT OF GRADING, a geotechnical report
specific to the project address shall be submitted for the Executive
Director's review and approval. Such report shall include recommendations
regarding foundations, retaining walls, or other features as necessary to
insure the stability of the permitted development. The report should
incorporate the findings regarding sand dune movement contained in the Foxx,
Nielsen and Associates letter of 9/21/95. The report may be in the form of a
Tetter report which refers to and incorporates a previous geotechnical report
for another lot with the same geology. (Conditions of the City's approval
refer to a geotechnical report dated 6/1/92 by Myron Jacobs on APN
100-455-008). If the letter report required refers to a different
geotechnical report, City approval must accompany the submittal.

9. OBLIGATION TO PROVIDE FULL STREET IMPROVEMENTS: PRIOR TO TRANSMITTAL OF
THE COASTAL DEVELOPMENT PERMIT, permittee shall provide, in a form and content

acceptable to the Executive Director, a recordable instrument obligating the
owner of subject parcel (and any successors in interest) to be financially
responsible for his/her proportionate share of the reasonable costs to
construct a full width street to City of Monterey standards. Such full width
street may include curbs, gutters and sidewalks, as may be specified by the
City. The obligation would extend from the nearest existing street (Beach
Way), but would not extend further than permittee's property. Such obligation
shall be in a form, such as a lien or covenant, which allows the City to
jmplement construction on demand -- provided such full width street
configuration is consistent with the future certified Local Coastal Program
for this part of the City. If the certified LCP does not allow such street
configuration, permittee/owner(s) may amend this permit to be relieved of
their obligation.

IV. Findings and Declarations.

The Commission héreby finds and declares:

1. PR T AND LOCAL AREA DESCRIPTION

In the Del Monte Dunes area of Monterey City the Coastal Zone boundary follows
Del Monte Boulevard which is the first public road paralleling the sea,
creating a narrow, approximately one-half mile wide linear strip of land under
Coastal Act protect1on See Exhibit 1 attached. Seaward of the boulevard are
the high oceanfront Flandrian dunes. The applicant's parcel is located on the
crest of a legally subdivided but largely unimproved (no streets or utilities)
7 1/2 acre sand dune area of approximately 85 parcels in the Del Monte Dunes
area of Monterey City; the area is referred to as Del Monte Beach Tract #2.
Of the 85 lots, 67 are undeveloped. Beach Way running perpendicular to the
ocean and Dunecrest Avenue, a cross street at the top of the dune, are
improved. Seafoam, Spray and Roberts Avenues are not improved (within Tract
#2).
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Eighteen lots on the periphery of the undeveloped area and having access and
utilities from the existing streets contain residences which were constructed
prior to the Coastal Act of 1976. One of the eighteen houses destroyed by
fire was reconstructed. In 1990 the Commission approved 3-89-210 Maria Vargas
for a residence on an improved street with utilities, Dunecrest, the highest
and most distant street from the ocean. In March, 1994 two additional houses
were aproved on the Beach Way frontage (3-93-62 Sewald and 3-93-63 Boyden).

In June, 1994 a third house (3-93-28 Bram) was approved on one of the five
remaining "perimeter" lots. Currently, the Vargas house is completed, the
Sewald house is under construction, the Boyden lot has been purchased by the
City for open space, and the Bram lot at #4 Dunecrest remains vacant. See
Exhibit 2 which provides a graphic description of the subdivision development.

Upcoast (east) of the "paper" subdivision is the almost fully developed
residential subdivision of approximately 25 acres known as the Del Monte Beach
Tract #1. To the west of the subdivision is the Monterey Water Pollution
Control District facilities on the Naval Postgraduate School property. The
City's Del Monte Public Beach lies seaward of the subdivisions.

The applicant proposes to construct a two-story, single-family dwelling on a
vacant 40 x 90 ft. lot, grading and street improvements including pavement,
curbs, gutters and sidewalks on the adjacent unimproved 40 by 120 ft. Spray
Avenue right-of-way. See Exhibits 3, 4 and 5. The site looks downslope
towards :onterey Bay, across the dune field to the City Beach about 400 ft. to
the north.

2. BACKGROUND INFORMATION

Coastal dunes are a limited resource of statewide significance. Oceanfront
dunes provide unique scenic, recreational and habitat values. The Monterey
Bay dunes are one of the largest (40 square miles) coastal dune fields in
California. See Finding 3, attached. The dunes begin at the Salinas River
and extend south along the shoreline for approximately 15 miles across several
governmental jurisdictions to the Monterey City Harbor. The Coastal Zone
through this region primarily follows Highway 1 which, north of Monterey, is
the first public road paralleling the sea. The dunes seaward of Highway 1 are
largely undeveloped.

f Devel n i : See Exhibit 6 attached. In
Monterey City the dunes begin at Laguna Grande at the City's boundary to the
north and continue to the City's harbor. The City's land use policy direction
in the past several years has been to retain in, or convert back to, open
space the beach front areas between Del Monte Boulevard and the sea for
recreational and dune restoration purposes. Specific efforts have been
directed to removing most of the commercial/residential development between
Del Monte Boulevard and the Monterey City/State Beach from Wharf #2 to the
U.S. Naval Postgraduate School property for "Monterey Bay Park" (also known as
"Window to the Bay"). Several commercial parcels have been purchased,
buildings demolished and visual and physical access opened to the beach.
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The City has also benefited from State Park acquisition efforts. The Phillips
Petroleum property, a 37-acre sand dune area adjacent to the upcoast side of
Del Monte Beach Tract #1, was-purchased by the California Department of Parks
and Recreation in August 1992, and is proposed for dune habitat restoration
and public access improvements. It will become part of the contiguous
Monterey State Beach.

The federal government in partnership with the City has contributed to the

effort. The Naval Postgraduate School dunes downcoast from Del Monte Beach
Tract #2 are currently undergoing dune restoration, with low impact public

recreational access to be considered in the future.

Since the passage of Proposition 20 Coastal Act of 1972, development in the
dune area of Monterey City has been limited to the construction of the
regional recreational trail along the abandoned Southern Pacific right-of-way
and other public access improvements, other public works facilities

(e.g., regional wastewater pipeline), and infilling of houses in the Del Monte
Beach Tract #1 subdivision and along already-developed street frontages in
Tract #2.

With the public purchase of the Phillips Petroleum site, the undeveloped sand
dunes of Del Monte Beach Tract #2 remain as the only substantial area
potentially open to new development.

Coastal Commission Permit/Appeal Actions in Del Monte Beach Tract #2: In May

1976 the Commission in Appeal No. 110-76 (City of Monterey, Del Monte Beach)
~denied proposed road and utility improvements to the Del Monte Tract #2 on
finding that there was a potential for management and stabilization of the
dunes, and that the preservation and stabilization of remaining coastal -dunes
is a paramount concern of the Coastal Act.

In 1979 and 1980 the Commission denied two requests to construct single family
dwellings on vacant sand dune lots within Del Monte Beach Tract #2 (Boyden
A-19-80; Sewald A-134-79). The Commission found that among other reasons,
potential prescriptive rights existed and must be protected, and open space
and habitat resource values must be preserved. In 1989 the Commission denied
a request for a perimeter fence on the Sewald lot (Sewald 3-89-250) and a
similar request by Manfred Droh (3-89-251). An exception in 1989 was the
Vargas residence (3-89-210) on Dunecrest Avenue, which was approved by the
Commission because it could be distinguished by its location on an improved
street, most distant from the beachfront, with no native plant habitat, and no
evidence of public use.

Commission Local Coastal Program Actions in Del Monte Beach Tract #2: The Del

Monte Beach Land Use Plan (LUP) was approved with modifications by the
Commission in 1984. At that time the Commission found that the 7-acre
undeveloped Tract #2 subdivision had the potential for prescriptive rights
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which were inadequately protected in the LUP which allowed residential
buildout. The LUP policies would have eliminated the ability of the City to
consider any alternatives for access and would not provide any protection for
dune habitat values.

The Commission modified the LUP to designate the lots for open space/
recreation/habitat restoration subject to a formal determination that public
rights did not exist or if rights did exist that they be accommodated through
various planning techniques. Monterey City did not adopt the Land Use plan as
modified by the Commission and retained residential zoning for the area.

In 1992 a resubmittal of the Del Monte Beach Land Use Plan was approved by the
Commission. With the exception of the undeveloped portion of Del Monte Beach
Tract #2 the Land Use Plan designations did not raise Coastal Act issues.
Again the Commission required protection of potential public rights of access
through an implied dedication study by the City or through each individual
applicant's demonstration that their proposed development did not interfere
with public use. The City did not adopt the Land Use Plan.

Actions Undertaken to Resolve Issuye:

Although never certified, the City's Draft 1992 Land Use Plan stated their
continuing position on the Del Monte Beach Tract #2 parcels (p. 100):

Many of those who have provided public input throughout the LCP review
process have stated that open space use of the vacant lots west of Beach
Way is the most suitable land use option for this portion of the LCP .
area. The habitat within the existing sand dunes found here is part of
the rapidly diminishing sand dune ecosystem along the California
coastline. Preventing additional development impacts in the existing
subdivision east of Beach Way, with its small congested streets, also
makes the open space option the most suitable. However, the City Council
has taken the position that while open space is the most desirable land
use for this area, realistic funding sources are limited.

The possible acquisition and preservation of the dunes habitat comprising
67 lots in the Del Monte Beach subdivision under multiple ownership has
been an issue of concern to the City and State since the 1970s. Past
efforts have been attempted to consolidate private ownership in this area
or to acquire the land publicly, but they were unsuccessful. The land was
once identified for acquisition by the State for expanding beach park land
in the vicinity. Funds for the State acquisition were to be provided by
proposition 2, passed in 1976, and administered by the Department of Parks
and Recreation. The State did not purchase the undeveloped subdivision
land because the land was found to lack suitability as a State recreation
area and funding was limited. The State consequently withdrew plans to
acquire the property. The City of Monterey later explored possible
California Coastal Conservancy programs that might be used to acquire the
property...
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The programs to purchase the properties also required willing sellers.
Investigations by the City at that time (early 1980's) found that the majority
of the property owners would not be willing sellers. In 1985 the owners of
Del Monte Beach Tract #2 contracted the EMC Planning Group Inc. to prepare a
plan for the area that could meet the intent of Findings adopted by the
Coastal Commission for a draft LUP submitted by the City in 1984 (but, as
explained, never certified). One proposal included purchase of the seaward 11
tots through an assessment district. To date, some landowners have opposed
formation of an assessment district. _

In March of 1987 the Airport District's noise compatibility study identified
the 68 lots west of Beach Way as a potential acquisition for FAA grant
funding, as the lots are located directly below the Monterey Peninsula airport
flight path. The City sponsored a grant application. However, insufficient
funds were and are available from the FAA, so this funding source has not been
pursued by the City. In addition, in 1989, the City Council passed an
ordinance authorizing expenditures of $400,000 for purchase through third
party arrangements of 16 lots in the undeveloped Del Monte Beach area. The
Big Sur Land Trust was to acquire the lots subsequently to be purchased by the
City. The effort was not successful and no lots were purchased.

Current Purchase Efforts: As of 1994, the City Neighborhood Improvement
Program (NIP) Committee had set aside $840,000 of this neighborhood®s
allocations toward purchase of vacant lots west of Beach Way. A total of
$932,000 had been allocated toward acquisitions. Expenditures had totaled
$312,439 for five lots (includes negotiation costs). The remaining balance
available was $619,561, a substantial portion of which has now been used to
purchase the Boyden lot.

The City Council directed City staff to pursue finding additional funding
sources while retaining the existing residential land use designation and
limiting purchases to willing sellers of the front 22 lots. A summary of
funding sources for open space acquisition of the vacant lots includes the NIP
funds, possible future City funds which could be allocated at the discretion
of the City Council, and possible additional funds from the Monterey Peninsula
Regional Park District (which has also purchased several of the lots).

The issue has been raised in City public meetings as to whether the City could
exert its eminent domain powers over the private lots in condemnation
proceedings. Although the City possesses eminent domain powers, the City
Council would need to resolve to use them to acquire the land. Use of eminent
domain for this purpose has not been approved by the City Council.

Section 30603.1(e) of the Coastal Act states:

No coastal development permit may be denied under this division on the
grounds that a public agency is planning or contemplating to acquire the
property on, or property adjacent to the property, on which the proposed
development is to be located, unless the public agency has been
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specifically authorized to acquire such property and there are funds
available, or funds which could reasonably be expected to be made
available within one year, for such acquisition. If a permit has been
denied for such reasons and the property has not been acquired by a public
agency within a reasonable period of time, a permit may not be denied for
such development on grounds that such property, or adjacent property, is
to be acquired by a public agency when the application for such a
development is resubmitted.

Although there is a fund available for the purchase of lots in Del Monte Beach
Tract #2, the money is earmarked for the acquisition of only those 22 lots
closest to the sea. The applicant's lot is not included in this group and
would not therefore be eligible for acquisition with these funds. It is
unknown whether other funding will become available within the one year period
provided by the statute. Therefore, it would be inconsistent with PRC Sec.
30603.1(e) to deny the project based on imminent purchase.

Planned Unit Development (PUD) alternative: On November 4, 1993, a meeting
between Commission staff, City staff and two property owners (Sy Bram and Joel
Kass) who between them own or control the majority of the vacant lots in Tract
#2, resulted in a request by these owners for the creation of a City Council
subcommittee to work with the City, Coastal Commission and land owners for
development of a Planned Unit Development that would address prescriptive
rights, traffic, public views, dune habitat and restoration, public access,
and density of development.

r ¢ Efforts to develop a comprehensive plan
for the area continue. Through its contractor, EMC Planning Group, the City
is conducting a comprehensive opportunities and constraints analysis. This
effort has already yielded detailed mapping of the present (Spring 1996)
locations of each sensitive plant species and dune plant cover types.
Ultimately, this project, the Del Monte Dunes Planning Study, will also
identify various planning and implementation options, including further
purchases, transfer of development credits, and Planned Unit Development.

In the meanwhile, all of the parcels in this tract are designated for
residential use and the City approved three permits for houses in 1992: Sewald
(2 Beach Way), Boyden (10 Beach Way), and Bram (4 Dunecrest Ave.). Each of
these sites are on existing streets with utilities. None were approved
1993-1995. In 1996, so far, the City has approved 3 more houses in Tract #2:
Bram (12 Dunecrest Ave.), Archer (23 Spray Ave., this project), and Archer (21
Spray Ave., not yet submitted). The two Archer houses are the first to be
approved in the interior of the subdivision.

In 1994, the Coastal Commission approved three coastal development permits
(3-93-62 Sewald, 3-93-63 Boyden and 3-93-28 Bram). Each lot is the same size
and shape as applicant Archer's 3,600 sq. ft. parcel. Each was conditioned
with a requirement to retain 50% of the lot as undeveloped open space.
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3. ENVIRONMENTALLY SENSITIVE HABITAT
Section 30240 of the Coastal Act states:

(3) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such
resources shall be allowed within such areas.

(b) Development in areas adjacent to environmentally sensitive habitat
areas and parks and recreation areas shall be sited and designed to
prevent impacts which would significantly degrade such areas, and shall be
compatible with the continuance of such habitat areas. 4 A

Section 30250 of the Coastal Act states:

(a) New residential, commercial, or industrial development, except as
otherwise provided in this division, shall be located within, contiguous
with, or in close proximity to, existing developed areas able to
accomodate it or, where such areas are not able to accomodate it, in other
areas with adequate public services and where it will not have a
significant adverse effect, either individually or cumulatively, on
coastal resources...

a. Environmentally Sensitive Characteristics: The applicant's site is

located in the Monterey Bay dunes (also known as the Seaside dune system).
A1l substantial undeveloped areas within this strand of high dunes represent
environmentally sensitive habitat, in various stages of disruption or
recovery. Because the dune habitat ecosystem is a rapidly diminishing
resource and is so easily disturbed, it is an acknowledged environmentally
sensitive area. To properly recover and preserve viable dune habitat requires
gag?e contiguous tracts of dune for the establishment of a diverse native dune
abitat.

The dunes beginning at the Salinas River and reaching to the Monterey Harbor
cross several governmental jurisdictions: Monterey County, the City of
Marina, California State Parks, U.S. Army (former Fort Ord), City of Sand
City, City of Seaside, the City of Monterey and the U.S. Naval Postgraduate
School. The Coastal Zone boundary through this region primarily follows
Highway 1 which in part comprises the first public road paralleling the sea.
The remnant high dunes inland of Highway 1 have suffered severe excavation
impacts and are frequently already developed; those along the shoreline are
largely undeveloped. The issue of coastal dune development throughout the
region is a significant issue. Del Monte Beach lies near the southern end of
the dune field, in the City of Monterey.

According to the Technical Review Draft for the Smith's Blue Butterfly
Recovery Plan, U.S. Fish and Wildlife Service, "More than 50 percent of the
Seaside [Monterey Bay] dune system has been destroyed or altered significantly
by sand mining, urbanization, military activities, construction, and the
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introduction of two aggressive exotic plants, European marram grass (Ammophila
arenaria), and iceplant (Mesembryanthemum spp.). Even considering this, these
dunes are the largest and best preserved of any of the central California dune
systems except for the Oso Flaco Dunes near San Luis Obispo. The dune system
at San Francisco has been almost totally destroyed (Powell, 1981)."

Another reason that these dunes meet the Coastal Act definition of
environmentally sensitive habitat, is that they support a number of rare plant
and animal species. Several native plants known to occur in or near the dunes
in the Del Monte Beach area are either already listed, or are on the candidate
1list for the federal register of endangered and threatened species, including
the Seaside bird's beak (Cordulanthus rigidus 1ittoralis), sand gilia (Gilia
tenuiflora arenaria), dune manzanita (Arctostaphylus pumila), Eastwood's

ericameria (Ericameria fasciculata), coast wallflower (Erysjmum ammopht lum),
and Monterey ceanothus (ngng:ﬂu;_:igidu;). The Seaside bird's beak is

protected under the California Plant Protection Act of 1977. All six species
are recognized as rare by the California Native Plant Society. The sand gilia
is both state-listed and federal-listed.

Another sand-stabilizing species, the Monterey spineflower (Chorizanthe
pungens var. pungens), is also found in the Del Monte Beach area and has now
been 1isted in the Federal Register as an endangered species (U.S. Fish & ‘
Wildlife Service notice of February 14, 1994). The spine flower, coast
wallflower, and sand gilia have all been observed within 100-200 yards of
applicant's parcel.

The U.S. Fish & Wildlife Service recently listed the Western Snowy Plover as a
threatened species. These birds forage along the shoreline and nest in the
foredunes. The plovers are known to nest upcoast in Marina, and the State
Dept. of Parks and Recreation has erected exclosures around the nests to
prevent trampling of the eggs. Preliminary field work by U.S. Fish & Wildlife
Service staff has revealed that the birds both breed and winter in the Fort
Ord and Seaside dunes areas. Therefore, as these threatened birds have been
found in the Monterey Bay dune system, and the Del Monte Beach area contains
the type of habitat favored by the Snowy Plover, it is expected that the

Del Monte Beach Tract #2 area will provide additional breeding habitat as the
species recovers.

Dunes within the Del Monte Beach area vary from degraded both in landform and
vegetation to viable dune habitat that supports the Smith's blue butterfly
(Euphilotes enoptes smithi), a federally protected animal species listed as
endangered by the Department of the Interior in the Federal Register. Both

parvifolium and E. latifolium, host plants to the Smith's blue
butterfly, occur in clusters currently used by or viable to support the
species

The Naval Post Graduate School (NPGS) property to the west and contiguous to
Del Monte Beach Tract #2 1s one of 18 Smith's blue butterfly colony sites
identified in the U. S. Fish and Wildlife's Smith's Blue Butterfly Recovery
Plan (11/84). The former Phillips Petroleum site east of the developed
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subdivision (Del Monte Beach Tract #1) is another. Host buckwheat plants
(Eriogonum parvifolium and latifolium) were identified by U.S.F.W.S. staff in
1979 extending into the undeveloped lots within Tract #2 inland of Dunecrest
Ave. This was confirmed in spring 1993 by a State Park botanist.

Another animal species, the black legless lizard (Anniella pulchra nigra) has
been sighted in the area and though unlisted is of concern to the California

Department of Fish & Game because of its limited distribution.

b. Restoration Programs on Surrounding Dune Areas:

The significance of the natural resource potential of the Monterey Bay dunes
is well recognized. Several major dune restoration programs are underway or
in the planning process in the vicinity of Del Monte Beach. These include:

U.S. Naval Postgraduate School Dunes: The Naval Post Graduate School

prepared a Natural Resource Management Plan (June 1988) for its properties
that designated the dunes as an environmentally sensitive area, and
recommended an inventory of resources, exotic vegetation removal, dune
restoration, and controlled access. The Dune Restoration program for the
44 acre site which is downcoast of Del Monte Beach Tract #2 is currently
being successfully implemented; the Commission concurred with the federal
consistency certification in July 1992. Portions of the Navy property are
leased to the Monterey Regional Water Pollution Control Agency. That site
is being converted to a transfer station and significant areas have been
returned to the Navy, facilities will be demolished, and several acres
will be restored with native dune habitat (3-83-14-A5, approved November
1992).

. : Previously Monterey State Beach comprised only 22
acres, including the area between the Monterey Beach Hotel and the 37 acre
Phillips Petroleum property which is upcoast and adjacent to Del Monte
Beach Tract #1. 1In 1992 the California State Parks Dept. purchased the
Phillips Petroleum site to augment the State Beach. A dune stabilization
and restoration program was undertaken several years ago on the original
22 acres. Additional restoration is planned for the future. The former
Phillips site is planned for future dune restoration with public access
and recreation along the ocean frontage.

Ocean/Harbor House: Located at the seaward edge of the dunefield,
oceanward of Tide Avenue, in Del Monte Beach Tract #1, the Ocean Harbor
House complex is creating its own peninsula as the shoreline erodes around
it. As part of a project to convert the rental complex to condominiums,
dune restoration on either side of the structures is being undertaken.

i Beach: The City has also restored portions of the dunes in front of
Tide Avenue to control erosion and to provide habitat.

Del Monte Beach Tract #2: A vegetation map was done for the Del Monte
Beach Land Use Plan in the early 1980's. The map identified several areas
of "dune habitat" as opposed to open sand in the Tract #2 area. The
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current habitat values for all of the undeveloped parcels in the

Tract #2 subdivision seaward of Dunecrest Ave. were recently surveyed by
EMC Planning Group under contract with the City. EMC will also identify
alternative scenarios for land use and open space preservation.

c. According to a May 1992 report by
Coastal Biologist and dune restoration expert Thomas Moss:

...the dunes of Del Monte Beach are home to four plant and two animal
species of special concern, including sand gilia (Gilia tenuiflora ssp.
arenaria), Monterey spineflower (Chorizanthe pungens var. pungens), coast
wallflower (Erysimum ammophilum), Monterey paintbrush (Castilleja ,
1atifolia), black legless 1izard (Anniella pulchra nigra) and Smith's blue
butterfly (Euphilotes enoptes smithii). ... the dune buckwheat (Eriogonum

jum) is also given special consideration because it provides
critical habitat for Smith's blue butterfiy.

A botanic survey and follow-up investigations specifically for this site at 23
Spray Avenue were conducted by Zander Associates (see Exhibit B). During the
time period of the investigations (Spring, 1996), no rare or endangered plant
species were found on the project site. The report noted that one additional
species, the black legless lizard (Anniella pulchra nigra) is known to occur
in the vicinity of the project and could potentially occur on the site. The
report indicates that the habitat for the species is marginal because of lack
of suitable native shrubby vegetation. However, the botanic report recommends
ﬂigzgation measures for the protection of the potential black legless lizard
abitat area. A

Each of the above-listed plant and animal species is either migratory or
intermittent in occurrence. Therefore, even though no rare species are found
on the lot in any one year, the fact that it is part of the dune complex means
that periodically one or more of these species will occupy the site. This
explains why species which are not there in one year may well be there the
next. It also explains why the entire dune (not just the particular spot
where a rare plant may be growing in a particular year) must be considered an
environmentally sensitive habitat areas (ESHA).

The Zander Associates report also indicates that the subject site is partly
degraded by invasive, non-native weedy growth such as iceplant (Carpobrotus
edulis); and, in the Spray Ave. right-of-way, public recreation uses have been
sufficiently intense to impact the dune habitat as well. On nearby lots,
where frost has killed the iceplant, native plants have effectively
recovered. And along Tide Avenue, within the City's Del Monte Beach Park,
public use impacts have been effectively mitigated through installation of a
boardwalk, allowing restoration and recovery of native plants. Therefore,
even where dunes have been degraded by exotic plant growth or by trampling,
sgch impacts must be considered ephemeral and the underlying dunes are still
ESHA's.
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d. Potential Impacts and Miti : Approximately 1,800 sq. ft. of the
3,600 sq. ft. parcel is proposed to be covered with building and paving. This
will destroy approx. 1,800 sq. ft. of environmentally sensitive habitat dune
habitat. MWithout containment measures, the remaining 1,800 sq. ft. dune area
would likely also be degraded by construction activities.

Impacts from construction activity, from shadows cast by the residence and
trampling incident to residential use, and (potentially) from the introduction
of plant species not native to these dunes will adversely affect or eliminate
all environmentally sensitive habitat over the entire 3,600 sq. ft. lot, as
well as up to 5,000 sg. ft. within the street extension.

In approving the project the City incorporated the botanical mitigation
measures previously required by the City of Monterey and the Coastal

Commission when approving similar projects in the Del Monte Beach Tract #2, to
achieve protection and restoration of the dunes on the project site outside of
the building envelope. These measures are listed in the Botanical Survey
(Exhibit B, attached). In combination, these measures will reduce impacts on
the undeveloped 1,800 sq. ft. of the lot, and will partially mitigate
development impacts resulting from 1,800 sq. ft. of site coverage. However,

no particular mitigation measures are listed for the proposed street extension.

ANALYIS: The applicant's site represents potential habitat for several rare
species (upon restoration), including the endangered Smith's blue butterfly
and the Black legless lizard. The applicant's biotic survey reports that the
subject site has been degraded by grading to accommodate the adjacent
residences and road and is dominated by non-native ruderal (weedy)
vegetation. However, the parcel is part of the natural dune formation and it
is clearly evident from the restoration success at the adjacent U.S. Naval
Postgraduate School dunes that the Del Monte Beach Tract #2 dunes retain
important natural habitat values. In the context of the natural resources of
the area this parcel could be an important component of an area-wide dune
restoration program (including a public access/recreation impact management
plan). Therefore, applicant's parcel represents both existing and restorable
gnviro?menta11y sensitive habitat area as defined by Sec. 30107.5 of the
oastal Act.

Because the proposed development plan as currently submitted will permanently
prevent revegetation of more than half of the lot, approval as submitted
represents a significant disruption of habitat values and would set an adverse
precedent for all 67 undeveloped lots in the subdivision. This could
seriously impede future planning efforts to successfully restore, through a
comprehensive planning approach, this area of the environmentally sensitive
dune habitat of the Monterey Bay dune system. Additionally, as submitted the
project will result in adverse cumulative impacts on this diminishing fragile
resource and at the same time it will directly conflict with the natural
resource restoration goals in Section 30001.5 of the Coastal Act.
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Given these impacts, it initially appears that the project is inconsistent
with Section 30240(a) of the Coastal Act because any development at the site
will disrupt the existing habitat values of the natural dune formation.
Additionally, the proposal to use the site for residential purposes cannot be
said to be consistent with this section, which requires that uses in such
areas must be dependent on the resources on the site.

Section 30240 does not exist in isolation, however, and must be read in
accordance with other provisions of the Act, particularly Section 30010. This
section provides that the policies of the Coastal Act "shall not be construed
as authorizing the commissfon . . . to exercise [its] power to grant or deny a
permit in a manner which will take or damage private property for public use,
without payment of just compensation.” Thus, if strict construction of the
restrictions in Section 30240 would cause a taking of property, the section
must not be so applied and instead must be implemented in a manner that will
avoid this result.

Recent court decisions demonstrate that to answer the question whether
implementation of a given regqulation to a specific project will cause a taking
requires an ad hoc factual inquiry into several factors. Specifically, the
courts have consistently indicated that this inquiry must include
consideration of the economic impact that application of a regulation would
have on the property. A land use regulation or decision may cause a taking if
it denies an owner all economically viable use of his or her land. (Lucas v.
South Carolina Coastal Council (1992) 505 U.S. 112 S. Ct. 2886; also see
Keystone Bituminous Coal Assn. v. DeBenedictis (1987) 480 U.S. 470, 495,
citing Agins v. Tiburon (1980) 447 U.S. 255, 260.) Another factor that must
be considered is the extent to which a regulation or regulatory decision
“interferes with reasonable investment backed expectations." (
Bituminoys Coal Assn. v. Debenedictis, supra, 480 U.S. 470, 495, citingxai&
Aetna v. United States (1979) 444 U.S. 164, 175.) Finally, any mitigation
required by the permit must be "roughly proportional“ to the impact being
remediated (Dolan v. City of Tigard). (There are several other factors that
may be reviewed in conducting a takings analysis, such as whether the land use
requlation substantially advances a legitimate state interest (Nollan v.
California Coastal Commission (1987) 483 U.S. 825) or whether the proposed use
of the property would constitute a public nuisance (Lucas v. South Carolina

1, supra, 505 U.S. 112 S. Ct. 2886), but these issues are not
presented by this permit application.)

In this situation, the Del Monte Beach Tract was initially subdivided into
very small lots for residential purposes. In view of the location of the
applicant's parcel, the limited 3600 sq. ft. lot size, and the other
residential uses in the immediate vicinity of the lot, the Commission finds
that no other use of the property would provide an economic use except
residential use.
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Additionally, in contrast to many of the other parcels in Del Monte Beach
Tract #2, the applicant's parcel is adjacent to existing residential
development, which in turn on an improved street, Beach Way, where public
utility service is currently available. Many of the other lots on Beach Way
are developed, including the lot immediately south of the subject parcel.
Moreover, a substantial number of the other parcels in Del Monte Beach Tract
#'s 1 and 2 are also developed, and have been for a considerable amount of
time. These factors lead the Commission to conclude that the applicant could
have reasonably expected that residential use of the subject property would be
permitted when the property was purchased.

In view of the findings that (1) residential use provides the only economic
use of the property and (2) there was a reasonable expectation that such a use
would be allowed on the applicant's parcel, the Commission further finds that
denial of a residential use in this situation, based on the apparent
inconsistency of this use with Section 30240, would constitute a taking.
Therefore, harmonizing Coastal Act Section 30010 and the Constitutions of
California and the United States, the Commission determines that strict
construction of Section 30240 is not authorized in the present case.

Having reached this conclusion, however, the Commission also finds that
Section 30010 only instructs the Commission to construe the policies of the
Coastal Act, including Section 30240, in a manner that will avoid a taking of
property. It does not authorize the Commission to otherwise suspend the
operation of or ignore these policies in acting on permit applications. Thus,
the Commission must still comply with the requirements of Section 30240 by
protecting against the significant disruption of habitat values at the site,
and avoiding impacts that would degrade these values, to the extent that this
can be done consistent with the direction to avoid a taking of property and
can be found generally proportionate to the adequate impacts caused by the
project.

In the present situation, there are several conditions that the Commission can
adopt that implement Section 30240 without taking the applicant's property.
First, the applicant currently proposes to cover approximately 1800 sq. ft. of
the 3600 sq. ft. parcel with building and paving. Further, as approved by the
City, an additional 5,000 sq. ft. will be covered by the Spray Avenue street
extension, for a total of 6,800 sq. ft. However, this degree of dune habitat
disruption can be partially reduced. By reducing the street coverage to the
bare minimum needed for paved auto access to the residence, dune alteration
can be minimized and the area available for dune restoration can be

increased. Specifically, by building only a half-width street (approx. 13
ft.), by shortening the paved area (so that it does not extend past 23 Spray
Ave.), and by eliminating curbs, gqutters and sidewalks, the surfaced area will
be reduced from 5,000 sq. ft. to only 1,105 sq. ft.

Accordingly, the Commission finds that a reasonable development can be
achieved consistent with the direction of Section 30240 by adoption of a
condition (Special Condition No. 2) that Timits site impacts by, among other
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means, requiring that if the project is redesigned to meet City conditions or
otherwise, residential site coverage will be concentrated so that development
covers no more than one-half (1800 sq. ft.) of the parcel; and, by limiting
street extension impacts to the minimum required for paved auto access (about
1,105 sq. ft.). Even if the City later requires a full-width street with
s{dewalks (40 ft.), at its reduced length (85 ft.) the street extension will
still only cover about 3,400 sq. ft.

Even as so conditioned, development on the parcel will permanently displace
dune habitat and prevent revegetation of half the lot. There also will be
indirect impacts on the undeveloped portions of the lot through construction
activity, shadowing and other activities associated with adjacent residential
use. Moreover, although the actual square footages at issue in this permit
are relatively small (1800 sq. ft. developed and 1800 sq. ft of adjacent open
area, and up to 5,000 sq. ft. of street extension), these impacts are
significant given the importance of the Monterey Bay Dune system as a whole
and the potential for cumulative impacts if the remainder of the 67 lots in
the area are similarly developed. In fact, on a cumulative basis, a-
development of the kind proposed by the applicant, even as conditioned, would
result in the loss of approximately 7 acres of additional environmentally
sensitive coastal dune habitat in the Del Monte Beach Tract #2 area alone.
Therefore, several additional conditions are necessary to offset these direct,
indirect, and cumulative project impacts.

The first of these, Special Condition No. 4, requires that the 1800 sq. ft.
area of the parcel that will not be developed shall be preserved in open
space, subject to a conservation deed restriction. The deed restriction shall
prohibit uses that are inconsistent with dune habitat restoration and
preservation. The deed restriction will also act to reserve this portion of
the lot for eventual consideration in an overall City plan for dune
restoration and enhancement throughout the area. Thus, this condition will
also maintain the City's ability to develop a comprehensive plan for the Del
Monte Beach Tract #2 area consistent with Coastal Act Chapter 3 policies.

Additionally, the applicant has submitted a botanical survey of the site
containing a number of impact assessment and mitigation measures designed to
protect existing dune resources. (See Exhibit B, attached.) Special
Condition No. 3 requires that prior to project construction the applicant must
submit a revised restoration and dune stabilization plan incorporating the
recommendations of this report, as well the City's biotic resources mitigation
requirements for the site.

Last, because the developed half of the lot and street extension represent a
permanent loss of environmentally sensitive habitat, the permit also has been
conditioned in Special Condition No. 5 to require project mitigation through
an in-lieu fee which will provide funds to pay for the cost of restoring an
areaexactly proportionate to the area of environmentally sensitive habitat
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that will be destroyed due to construction of the house and street extension.
The in-lieu fee will be used for future native plant habitat preservation and
restoration in nearby duhe areas through the acquisition of restoration sites,
eradication of invasive exotic vegetation, installation of boardwalks, and
other dune restoration measures identified in the planning or LCP process.

The amount of the in-lieu fee is based on an estimate made in December 1993 by
dune restoration botanist Thomas Moss, a local expert in preparing and
implementing dune restoration. His figures showed that for similariy situated
projects the cost of restoration for an acre is $13,500. If adjusted for
inflation to projected construction date, this cost can be assumed to be
$15,000 per acre. For an area of 1,800 sq. ft., the area to be covered by the
proposed residential development, the proportional cost is $620. For the
additional street area ultimately authorized by this permit (40 ft. x 85 ft.=
3,400 sq. ft.), the proportional cost is $1,171. As conditioned, the total is
$1,791. The City of Monterey, which has already established a fund for the
protection of the Monterey Dunes, would be the recipient of these funds. As
conditioned, the expenditure of such funds would be subject to review by the
Executive Director to insure conformance with the intended habitat protection
and restoration purposes of this condition.

Conclusion: The area of the Seaside Monterey Bay Dunes in which the
applicant's parcel is located is an environmentally sensitive habitat area
within the meaning of Section 30240 of the Coastal Act. This section of the
Act generally requires that such habitat areas be protected against
significant disruption or degradation. Strict construction of this section is
not authorized in this situation, however, because to do so would cause a
taking of property in violation of Section 30010 of the Coastal Act, as well
as the State and United States Constitutions. Therefore, the applicant may be
permitted to develop his parcel, subject to Special Conditions which will
reduce or mitigate the project's impact on dune habitat to the maximum extent
feasible. As so conditioned, the project will be consistent with the habitat
preservation policies of the Coastal Act.

4. STREET EXTENSION ISSUES

Several additional issues are raised by the fact that this application
includes a request to extend Spray Ave. to serve this presently isolated lot.
Applicable Coastal Act policies include:

tion 302

(a) New residential, commercial, or industrial development, except
as otherwise provided in this division, shall be located within,
contiguous with, or in close proximity to, existing developed areas able
to accommodate it ...
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Section 30604

(a) Prior to certification of the local coastal program, a coastal
development permit shall be issued if the issuing agency, or the
commission on appeal, finds that the proposed development is in
conformity with Chapter 3 (commencing with Section 30200) and that the
permitted development will not prejudice the ability of the local
government to prepare a local coastal program that is in conformity
with Chapter 3 ...

KEY ISSUE: Th' r

patterns. All of the previous lots approved for residences in this
partially-developed tract have been adjacent to an existing paved street with
utilities in place. The most recent examples include the following: 3-89-210
Vargas; 3-93-62 Sewald; 3-93-63 Boyden; and 3-93-28 Bram (#4 Dunecrest).

Expansion of Existing Residential Development Pattern. In contrast to these
preceding sites, applicant's lot is not located on an existing improved
street. At present, this portion of Spray Ave. is sand dune. Accordingly, it
is sometimes referred to as a "paper street", that is, it exists only on
paper. Nonetheless, it is located just beyond the perimeter of the existing
residential enclave. Therefore, while development of applicant's site can be
viewed as an encroachment or reduction of the existing de facto open space
area of the Del Monte Dunes, it also represents a logical expansion of the
existing residential pattern (rather than “"skip out" or "leapfrog"
development). Accordingly, it would be "contiguous with" existing development
as required by Coastal Act Section 30250.

1 ves. The application proposes a short
extension of Spray Avenue in order to provide street access to the lot.
However, a central concern raised by such street (and utility) extensions is
that they will induce further such encroachments into open space areas, and
would potentially prejudice the City's ability to complete its local coastal
program in a manner consistent with Coastal Act policies.

Therefore, a number of alternatives to minimize the impacts of such a street
extension were evaluated by Commission staff. These alternatives included:
a) no street construction (assumes on-street parking on Beach Way and an
approx. 80-ft. pedestrian boardwalk for access to the house); b) construction
of an ordinary 12-ft. width residential driveway within the Spray Avenue -
right-of-way (i.e., no curbs, gutters or sidewalks); ¢) construction of the
street at half width (and only as far as the westerly edge of the lot, about
80 ft. from Beach Way); d) construction of the street at full width but only
as far as the lot's westerly property line; and, e) construction of the street
at full width the entire length of the frontage of both of applicant's lots
(per the City).
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It was concluded that a combination of redesign and recordation of a lien or
covenant for future full street improvements would best serve to balance
several competing needs. These needs include improved access to the
residence, maximum feasible open space retention, and preservation of options
for alternative development patterns for the entire undeveloped area of this
tract such as that which could be achieved through resubdivision or a planned
unit development (PUD). Such a redesign would provide only for a half-width
street with minimal drainage features, no sidewalk, not extending beyond
subject lot.

The above-listed alternatives are evaluated in more detail in the following
paragraphs.

The "n reet" alternative. This alternative was considered feasible, even
though conventional city fire trucks would not be able to directly approach
the residence. An equivalent degree of fire safety could be achieved through
on-site hydrant, full interior sprinkler system, stocking of landing mat for
emergency "instant" road purposes, and similar measures. These measures would
certainly be appropriate in a hard-to-reach rural setting. But this solution
is cumbersome and inconvenient for the owner. An alternative resolution that
achieves the desired planning result but provides for more typical access is
available. Accordingly, some form of paved auto access can be approved on the
Spray Avenue right-of-way.

Only minimum-level auto access consistent with Coastal Act requirements. The

City's policy has dictated that such "paper" streets be improved to their full
dimensions at such time as development occurs within the area which heretofore
was only a "paper subdivision." The applicants of the approved residential
development have full financial responsibility for the street (and utility)
extensions. The obligation involves a "full-dimension" street of two travel
lanes, curbs, gutters and sidewalks. The other owners of vacant lots on the
same paper street reap a windfall benefit, as the extended street will either
directly serve their previously isolated lot or bring it much closer.

This circumstance will predictably induce an expansion of residential
development along Spray Ave. Because this would tend to prejudice the City's
ability to complete the planning work necessary to create its local coastal
program (LCP), those street development alternatives designed to serve more
than this project alone, were rejected.

However, to avoid a possible future financial burden to the City in event the
LCP calls for full-dimension street development in this area, the financial
responsibility component is retained through an added condition which requires
recordation of a lien, covenant or comparable obligation running with the
land. As conditioned accordingly, and as revised to provide a normal-width
(13 ft.) single lane access as the minimum-level form of improvement for this
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portion of Spray Avenue pending completion of the LCP, the necessary balance
will be achieved. (To clarify, this permit allows completion of the full
dimension street according to submitted plans, but only when and if a
certified LCP calls for it.)

5. PUBLIC ACCESS AND RECREATION

The applicant's sand dune site 1ies between the first public road and the
sea. It is contiguous with and indistinguishable from the adjacent dune
field, which extends seaward about 500 ft. to the City beach.

Section 30604(c) of the Coastal Act requires that the Commission make specific
findings of consistency of such development with the public access and
recreation policies of the Coastal Act. Section 30001.5 of the Coastal Act
states in part, that one of the basic goals of the state for the coastal zone
is to:

(¢) Maximize public access to and along the coast and maximize public
recreational opportunities in the coastal zone consistent with sound
resource conservation principles and constitutionally protected rights of
private property owners.

Section 30211 of the Coastal Act states:

Development shall not interfere with the public's right of access to the
sea where acquired through use or legislative authorization, including,
but not limited to, the use of dry sand and rocky coastal beaches to the
first 1ine of terrestrial vegetation.

Section 30210 of the Coastal Act states:

In carrying out the requirement of Section 4 of Article X of the
California Constitution, maximum access, which shall be conspicuously
posted, and recreational opportunities shall be provided for all the
people consistent with public safety needs and the need to protect public
rights, rights of private property owners, and natural resource areas from
overuse.

Section 30221 of the Coastal Act states:

Oceanfront land suitable for recreational use shall be protected for
recreational use and development unless present and forseeable future
demand for public or commercial recreational activities that could be
accommodated on the property is already adequately provided for in the
area.
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Section 30222 of the Coastal Act gives priority to visitor-serving commercial
recreational facilities designed to enhance public opportunities for coastal
recreation over private residential, general industrial, or general commercial
development; and Section 30223 reserves upland areas necessary to support
coastal recreational uses where feasible.

The Commission has had a long history of grappling with the issue of public
access in the Del Monte Beach Tract #2. An excerpt from the findings and
adopted by the Commission for a 1992 LUP submittal for this area describes the
most recent position on this subject. (This LUP was not, however,

certified.) The Commission found that the seven and one-half acre Del Monte
Beach Tract #2, which includes the subject site, has been subject to public
use for many years. In order to finally resolve the question of the extent of
prescriptive rights existing in this area, the LUP modifications adopted by
the Commission required the City to prepare such a study. Adopted
Modification No. 14 reads:

14. Modify Policy IV.B.3.8. pertaining to development in the Del Monte
Beach subdivision Tract #2 to add requirements to determine the
public's right of access prior to approval of developments as follows:

8. All vacant lots in the Del Monte Beach subdivision, west of Beach
Way and north of Del Monte Avenue shall be designated for residential
land use under R-1-6-D-1 zone standards. Through opportunity buying,
open space preservation of the front row of 21 lots shall be pursued,
with the front row of 11 lots as first priority, and the second row
of 10 lots as a second priority. Unless funds for open space
acquisition are in escrow, all lots referenced in this policy shall
remain developable under the R-1-6~D-1 zone designation or any other
zone district that accommodates the results of the "prescriptive
rights" studies referenced below.

The City shall undertake a “"prescriptive rights" study for the Del
Monte Beach Tract #2. The study shall be designed and carried out
consistent with current standards for such studies, i.e., the
"prescriptive rights handbook" prepared by the Office of the Attorney
General. Upon completion, the study shall be presented to the
Planning Commission and City Council for action which may include
amendments to the certified LUP or LCP as appropriate.

Prior to completion of the study and certification of any appropriate
amendments or as an alternative to the preparation of a study, the
City shall require that applicants proposing development in Del Monte
Beach Tract #2 demonstrate that the project is consistent with
Chapter 3 policies including Section 30211 which provides that
development shall not interfere with the public's right of access to
the sea where acquired through use, and if potential rights do exist,
they are preserved through adjustment of the site plan or other
appropriate means. The methodology used for the individual studies
undertaken by applicants shall be the same as outlined for the
area-wide study.



3-96-34 AN A Page 24

If prescriptive rights are determined on all1 or a portion of the
study area, alternative planning for the area may be accomplished by
a cluster development, transfer of development program, or other
acceptable means as determined in the implementation portion of the
Local Coastal Program.

While the Commission approved the LUP in 1992 with this modification, the City
did not accept these modifications within the six month time limit; therefore,
certification of the resubmitted LUP did not occur. Thus, the Commission must
review this application for conformance with the Coastal Act and without the
benefit of a prescriptive rights study.

As detailed in previous Commission actions in this area (Sewald P-79-34,
3-89-250 and A-134-79; Boyden P-79-338 and A-19-80, Del Monte Beach LUP
approvals in 1984 and 1992), the Commission has found that the undeveloped
portion of the Del Monte Beach Tract #2 area has been historically used by the
public and therefore may be subject to implied dedication. Based upon this
evidence and the fact that the planning process (LCP) had yet to be completed,
the Commission denied requests for residential construction in this area
(Sewald A-134-79, and Boyden A-19-80; later approved as 3-93-62 and 3-93-63,
respectively).

Staff has not received any additional evidence regarding historic public use
since the LUP Resubmittal hearing in 1992. Those LUP findings adopted the
previous evidence collected regarding historic public use. Fifteen letters
are included in the 1979 Sewald file; each letter states that the author has
used and has seen many people using the Sewald lot (which is indistinguishable
from the Boyden lot and the adjoining dune fields) for picnicking, sunbathing,
hiking, dog-walking, kite flying, and nature study. The period of public use
is as early as 1922 with most of the use occurring from 1958 to 1979 (1979 is
the date that the letters were written). As evidence that the public use
continues to be substantial, Mr. Sewald applied for a permit to fence his
vacant property in 1990 (3-89-250). Among the reasons cited by the applicant
as to why the fence was needed included that “people have driven on to his
property", he "has found people letting their animals loose on the property",
and, the "No Trespassing signs have been torn down by drunken beachgoers.”
The Commission denied the fence permit, substantially for the same reasons
that the earlier residential development had been denied, most significantly
the presence of historic public use.

Many of the local residents who submitted evidence of personal use of the
dunes, in addition to stating that they had seen hundreds of people using the
dunes over the last 10 to 20 years, also indicated that many of these users
were from out of town. They got this information from either talking with the
dune users or by observing their out-of-state car license plates.
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The only exceptions to this general pattern of evidence noted to date are: 1)
the nearby Vargas site (3-89-210) at 8 Dunecrest Avenue; and, 2) on the Bram
site (3-93-28) at 4 Dunecrest Avenue. Although aerial photo analysis shows
extensive areas of bare sand and probable pedestrian trails on applicant's

site for the years sampled (1977, 1986, 1993), the fact that dune vegetation
was documented over parts of the 1ot in the spring of 19966is evidence that

(at least currently) such public use is not intensive. Instead, it appears
that pedestrian use has concentrated on the adjacent Spray Ave. "paper street."

Conclusion

There is a long documented history of public use throughout the undeveloped
portion of Del Monte Beach Tract #2, confirmed by previous Commission action.
While the Commission has consistently deferred to the City's LCP process to
complete the detailed analysis which would answer the questions about whether
this area has been impliedly dedicated for public use, the City has declined
to conduct such a study. The evidence for this parcel (Archer) is
indeterminate. Lacking the necessary information, the Commission is unable to
find unequivocably that this property has been dedicated entirely or partly
for public use. Therefore, the Commission finds that it is not authorized to
require the applicant to dedicate his property for public access.

The conditions of this permit clarify that the Commission in granting this
approval does not intend any waiver of any public access rights. And, because
public views or access rights could be impaired, any permanent fencing is
limited to that which is necessary to protect landscape restoration areas.
Therefore, to this extent, any historic rights of access which may exist will
be protected in the undeveloped area of the lot. As so conditioned, public
access impacts are mitigated to the extent feasible, and the project is
consistent with the public access requirements of the Coastal Act.

6. SCENIC RESOURCES
Section 30251 of the Coastal Act states:

The scenic and visual qualities of coastal areas shall be considered and
protected as a resource of public importance. Permitted development shall
be sited and designed to protect views to and along the ocean and scenic
coastal areas, to minimize the alteration of natural land forms, to be
visually compatible with the character of surrounding areas, and, where
feasible, to restore and enhance visual quality in visually degraded
areas. New development in highly scenic areas such as those designated in
the California Coastline Preservation and Recreation Plan prepared by the
Department of Parks and Recreation and by local government shall be
subordinate to the character of its setting.
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East of the parcel is Del Monte Beach Tract #1, almost fully developed with
one and two story residences on small, 3600 sq. ft. parcels. South of the

project site at the crest of the dune are several other comparable houses.

See Exhibit 2 for development pattern.

The site is located on Spray Avenue separated from the City's Del Monte Beach
by the vacant intervening dune field extending to the beach. The undeveloped
portion of Del Monte Beach Tract #2 north of the site is an open dunes, beach
and ocean environment. Views north from Dunecrest Avenue are unrestricted,
allowing views to the Naval Postgraduate School dunes and beach and the City
of Monterey shoreline. The proposed development is located on the Spray Ave.
“paper street," seaward and downslope from Dunecrest Ave. In terms of views
from other publicly-owned lots within the Tract #2 dunefield, the character of
this highly scenic dune area will be significantly altered by direct loss of
open dune and by the visual impediment of the proposed building.

The parcel is 3,600 sq. ft. in area. The structure proposed is a two-story,
three bedroom, two bath residence. A two car garage is accessed from Spray
Avenue. As approved by the City, the house will be a maximum height of 21
feet.

The building's proposed design, scale, and siting on the parcel are consistent
with the residential development in the almost fully built out Del Monte Beach
Tract #1 to the east. However, they are not compatible with the existing
scenic, open space and recreational character of the undeveloped 67-1ot
portion of Del Monte Beach Tract #2. The adjacent house to the west is two
stories in height. Therefore, the residence design is approved as submitted.
However, because the City's conditions No. 6, 7 and 13 (Exhibit 6, attached)
may result in architectural modifications to the structure, this permit is
conditioned to require submittal of final residential plans. Such review is a
prudent safeguard, in order to assure that the project in its final form will
minimize the impact to views to and along the ocean, minimize alteration of
the natural dune form and provide for compatibility with the character of the
area.

For similar reasons, the conditions attached to this permit require that any
permanent fencing not substantially impair public views. Therefore, as
conditioned for review and final site and grading plans and architectural
elevations, and to restrict fences which would block or damage public views of
the scenic dunescape, the proposed development is consistent with the scenic
resource policies of the Coastal Act.

7. GEOLOGIC HAZARDS
Section 30253 of the Coastal Act states:
New development shall:

(1) Minimize risks to life and property in areas of high geologic, flood,
and fire hazard.
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- (2) Assure stability and structural integrity, and neither create nor
contribute significantly to erosion, geologic instability, or destruction
of the site or surrounding area or in any way require the construction of
protective devices that would substantially alter natural landforms along
bluffs and cliffs.

The applicant's site Ties just below (seaward of) the crest of the Flandrian
(late Pleistocene era) dune field that rises from 30 to 80 feet in elevation
in this area. Dunes that are stripped of their natural vegetation present a
hazard of wind erosion, leading to dune migration. Appropriate
(non-certified) Del Monte Beach Land Use Plan required: site specific
geology/erosion studies; a development setback sufficient to prevent damage
from both the expected 100-year shoreline erosion rate and the 100 year storm
or tsunami runup; and preservation of sand dunes wherever feasible.

Because of its distance from the shoreline (400 ft.), no shoreline erosion
rate study was done. However, the potential for wind erosion and sand dune
movement was investigated (Foxx, Nielsen and Associates, 1995). This issue
was also considered in a geological report (M. Jacobs, 1992), for a nearby,
geologically-comparable site. (3-93-63 Boyden, at 10 Beach Way). One of the
recommended stabilization measures calls for the finished ground surface to be
planted and maintained with groundcover. This measure will be implemented
incidental to the habitat restoration plan required by the conditions of this
permit. The City conditions required that the applicant follow all
recommendations of the Geotechnical Report by Jacobs.

Therefore, as conditioned, to require the submittal of a site restoration and
dune stabilization plan, and to provide a letter report from a qualified
geologist or engineering geologist regarding the applicability of the Jacobs
report to this project site, the proposed development is consistent with
Section 30253 of the Coastal Act.”

8. PUBL ERVICE
Section 30250 of the Coastal Act states in part:

(a) New res1dentia1, commercial, or industrial development, except as
otherwise provided in this d1v1s1on, shall be located within, contiguous
with, or in close proximity to, existing developed areas able to
accommodate it or, where such areas are not able to accommodate it, in
other areas with adequate public services and where it will not have
significant adverse effects, either individually or cumulatively, on
coastal resources..
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Section 30254 provides in part:.

...Hhere existing or planned public works facilities can accommodate only
a limited amount of new development, services to coastal dependent land
use, essential public services and basic industries vital to the economic
health of the region, state, or nation, public recreation, commercial
recreation, and visitor-serving land uses shall not be precluded by other
development.

The subject parcel is located on an unimproved portion of Spray Avenue, a
street with right-of-way without utilities. This project, as conditioned,
would allow about 85 ft. of this street to be developed. The Del Monte Beach
vehicular access for both subdivisions and for public beach use is impeded by
a single entrance off Del Monte Avenue and a narrow loop road system.
However, the development of this residence by itself will have an
insignificant impact on traffic volume. As discussed in the preceding
findings this development site can be distinguished from the other interior
Tract #2 dune parcels because of the close proximity (approx. 45 ft.) of
existing street access and utilities.

Water for the site will be provided by Cal Am Water District. A water
moratorium was repealed on August 19, 1993. The Peralta well in Seaside was
constructed in 1994. Accordingly, for the time being, water is available.
And, the Regional Water Pollution Control Agency Treatment Plant has
sufficient sewage treatment capacity for this development.

Therefore, adequate public services are available for the proposed development
and 1t is consistent with the public service policies of the Coastal Act.

9. LOCAL COASTAL PROGRAM

The Monterey City Local Coastal Program has been segmented. Of the five
segments the Cannery Row and Skyline Land Use Plans have been certified by the
Commission and adopted by the City. The Harbor and Roberts Lake/Laguna Grande
segments were previously reviewed and approved with modifications by the
Commission but were not adopted by the City.

The Del Monte Beach segment was first reviewed and approved with modifications
by the Commission in June 1984. Only two issues were unresolved, the
development of the Del Monte Beach Tract #2 (inciuding the subject site of
this application), and the development of the Phillips Petroleum site. HWith
the public purchase of the Phillips Petroleum site for inclusion in Monterey
State Beach, only the Del Monte Beach Tract #2 land use is at issue.

Development of Del Monte Beach Tract #2 raises issues of statewide
significance regarding public view protection, rights of public access and
recreation and the preservation and restoration of coastal dune environments,
a rapidly diminishing resource. Residential development on any of 67
remaining vacant lots will tend to diminish the City's options to protect
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public access, public views, and restorable dune habitat. These options
include various planned unit development, lot consolidation, redevelopment,
development transfer, and public acquisition programs. MWhile limited
acquisition funds may be available, a willing seller is necessary to implement
many of these options. And, this lot can be distinguished from the other
interior lots in the tract by its proximity to street frontage and existing
utilities (approx. 45 ft.).

Because the City's existing funds are not adequate to purchase all of the
vacant lots, it is apparent that residential development on at least some of
the 67 parcels can be anticipated in the future Del Monte Beach LUP

resubmittal.

In this case, the Commission has found that it is not authorized to deny
residential development of the applicant's parcel because this would lead to a
taking of property in violation of Coastal Act Section 30010. The Commission
also has conditioned the approval of this development, however, to preserve
one-half of the lot as scenic open space to mitigate impacts on scenic
resources and dune habitat. Likewise, permit conditions require that only a
minimal portion ofthe street extension be built at this time, pending
compietion of the LCP planning process. These conditions will permit the City
to plan for dune restoration and scenic view preservation in the area of Del
Monte Beach Tract #2. The Commission therefore finds that approval of this
project will not prejudice the ability of the City to prepare a Local Coastal
Program in conformance with the policies of Chapter 3 of the Coastal Act. The
project as conditioned is consistent with the requirements of Coastal Act
Section 30604(a).

In response to the environmental review requirements of CEQA, the City granted
a Negative Declaration for this development on March 19, 1996, Additional
impacts and mitigation measures, especially with respect to the street
extension, were discovered during the curve of this permit review. The
additional mitigation measures are incorporated as conditions. Accordingly,
as so conditioned and modified, the Commission finds that the proposed project
is consistent with CEQA, as all of its significant environmental impacts will
be reduced to a level of insignificance.

9. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096 of the California Code of Regulations requires that a specific
finding be made in conjunction with coastal development permit applications
showing the application to be consistent with any applicable requirements of
the California Environmental Quality Act (CEQA). Section 21080.5¢(d)(2)(i) of
CEQA prohibits a proposed development from being approved if there are
feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse impact which the activity may
have on the environment.
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EXHIBITS
Standard Conditions.
Botanical Survey by Zander Associates, July 17, 1995.
Location Map.
Del Monte Beach LUP Map.
Site Plan.
Elevations.
Road Improvement Plans.
City's Conditions of Approval.
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EXHIBIT-A

RECOMMENDED CONDITIONS

STANDARD OONDITIONS:

1. Notice of Receipt and Acknowledgement. The permit is neot valid and
develomment shall not cammence until a copy of the permit, signed by the
permittee or-authorized agent, acknowledging receipt of the permit and
acceptance of the terms and conditions, is returned to the Camissicn
office.

o
2. Expiration. If development has not cammenced, the permit will ex-
pire two years from the date on which the Commission voted on the applic-
ation. Development shall be pursued in a diligent manner and campleted
in a reascnable period of time. Application for extension of the permit
must be made priar to the expiration date.

3. Comliance. All development must occur in strict campliance with
the proposal as set forth in the application for permit, subject to any
special conditions set forth below. Any deviation from the approved plans
must be reviewed and approved by the staff and may require Cammission
approval.,

4. Intervretation. Any questions of intent or interpretation of any <cn—
dition will be resolved by the Executive Director or the Cammission.

5. Inspections. The Camissicn staff shall be allowed to inspect the
site and the development during construction, subject to 24-hour advance
notice.

6. Assignment. The permit may be assigned to any qualified person, pro-
vided assignee files with the Camnission an affidavit accepting all terms
and conditions of the permit.

7. Termms and Conditions Rum with the Land. These terms and canditicns
shall be perpetual, and it is the intention of the Commission and the per-
mittee to bind all future owners and possessors of the subject property
to the terms and conditions.

EXHIBIT NO. a

APPLICATION NO.

3-96-3%

Standard Conditiodns

(O
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* potential effects of constructing a new single famity residence on the site and recommended

EXHIBITNO. 9
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ZANDER ASSOCIATES Tl

Environmenral Consultants

July 17, 1995

Mr. Daniel F. Archer
124 Spray Avenue . 2E
Monterey, Caiifornia 23940 =

Botanical Survey

20 Spray .Avexiue. Monterey CiTY CEMCNTESSY
APN 011-461-32 TEANNING SSSasTieEar
Dear Dan: e

At vour reguest, Zander Associates representatives visired your project site in Dei Monte Beach
in the Ciry of Monterey on thres separate occasions this spring to conduct botanical surveys and
derermine the presencesapsence of any sensitive plant species. In addition, we have evaiuared the

appropriate mitigarion measures. This lerter report presents the results of that work.

A. Project Locatian

The project site consists of a 40 x 90 foot vacant lot (APN 011-461-32) near the intersecton of
Spray Avenue and Beach Way located within Del Mome Beach Tract #2, an 85 parcel subdivision
of approximately 7 acres. Figure | attached to this report xdemmes the project location on a
regional site map. Residential development has occurred on approximately 25% of the lots in the
subdivision. Del Monte Beach Tract #2 is adjacent to Del Monte Beach Tract #1, which lies
immediarely to the east. encompasses approximately 25 acres and is almost fuily developed with
several hundred houses and condominiums. To the west of the Def Monte Beach Tract #2 are the
Monterey Water Polluton Control District wastewater treatmern facilities. The project site is
located approximately 500-ft south of the City Beach and is adjacent to existing residences to the
east and south, and vacant parceis to the west and north.

ﬁ. Site Conditions

The project site includes 20 Spray Avenue and the [and required to extend Spray Avernue for
access to the lot. The site is located in an area of coastal dunes that have been degraded as a
result of human activity. Adjacent residential development and public recreation uses have
affected both the landforms and vegetation patterns in the area. The extension area of Spray
‘Avenue leading to the lot is most heavily disturbed at its intersection with Beach Way. The area
has been graded and otherwise recontoured to accommodate the adjacent residences and road and
is dominated by non-native ruderal (weedy) vegetarion. South of the road alignment, the dune
form rises to a ridge and large areas of bare sand are typical berween this ridge and the lower

CAI™"~ A COASTAL COMMISION

150 Ford Way, Suite 101, Novato. Cd 94945 “lﬁn' B 3 ?6 ,‘37 (413 897-8781 .
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Zander Associaes

elevations of the dunes aortheriv of the project area. The lot itselfis rejatively flat except toward
the southwestern comer where the 2ievarion rises trom about 36 feet to 42 feer above sea [evel.

C. Plant Communiries

Native vegetarion in the coastal zone areas of the Ciry of Monterey 1s representanve of the
Coastal Strand Plant Community. In its natural. undisturbed condition. this plant community
forms a relatveiv open assemblage or low to prostrate plants on sandy beaches and dunes. Narive
species associated with thus piant community in the City of Monterey inciude beach aster
(Lessingra filaginiroiia), pink sand verbena (dbronia umoellaia), mock heather (Ertcameria
ericoides), silver busn lupine (Lupinus chamissonis), beach knotweed (Poivgomum paronvenia),
and beach primrose ( Cammissonia cheiranthifolia).

wh
Although the vegeration on the dunes in the vicinity of the Del Monte Beach Tract 2 conrains
some native plant species. it is not charactenized as a coastal strand piant community due to the
extent of non-native exotcs. such as iceplant, that dominare the disturbed landscape. Large areas

of barren dune are aiso characterisac in the viciury.

The extension area of Spray Avenue leading to the project site is dominated by non-narive plants
such as ripgut brome (Bromus diandrus), hare barley (Hordeum murirum var. leporimum), wiid
radish (Rapharus sanvus), crane's bill (Erodium sp.), and sow thiste (Soncius oleraceus).
Proceeding westerly along the alignment. the topography rises and more barren dune sand with
intermittent vegetation prevails. The ridge south of the road alignment is dorninated by non-
nanive European beach grass (dmmophiia arenaria) and a small grove of Monterey cypress

(Cupressus macrocarpa).
E =

The lot area of 20 Spray Avenue contains a mixture of non-nagve plants such as iceplant
(Carpobrotus edulis), ripgut brome, and sow thistle interspersed with common nadve dune
species including a single blue bush lupine (Lupirus chamissonis) at the southern property line,
beach bur (dmbrosia chamissonis) growing amidst iceplant mats, and scattered beach evening
primrose (Camissonia cheiranthifolia) and pink sand verbena (dbronia umbellara). Disturbance
is most notceabie along the site's eastern perimeter fenceline where non-narnve plant species form
almost 100% cover preciuding the successfil establishment of native dune vegetation.

D. Sensitive Species

Several sensitive plant species are known to occur in the vicinity of the project site, including the
federally listed endangered and state listed threatened sand gilia (Gilia termuiflora ssp. arenaria),
the federally-listed threatened Monterey spineflower (Chorizanthe pungens var. pungens), the
coast wallflower (Erysirmum ammopilum), a candidate for federal listing (Category 2), and the
Monterey paintbrush (Castnilleja lanifolia); a California Native Plant Society List 4 species.

CA'™™7 "1 CunoiAL COMMISION
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Boranical surveys were conducted on the project site on May 4. May 26 and June ©. 1993 1o look

{or the sensitive piant species mentioned previousiv and to iook for dune buckwhear and coast
‘buckwheart (Ertogornum parvifoiium and £. lanfoiium. respectively) which are not sensitive
species themseives dut are host piants {or the rederailv-endangered Smith's blue burterdy

(Euphilores enopres smuthiy, The May 26. 1993 survey was conducied concurrent with a visit 0

the nearpy Navv Dunes “vhich supports a known popuiation of sand giiia to condrm that the
species was stiil bloomung and identidable at the time of this survey.

The entire-project site "vas visuaily inspected and all plants observed were recorded and identified
{0 species. A compiete diant list is provided as an artaciment 1o this report. No sand giiia,
Monterey spinerlower. coast wailflower, Monterey paintbrusn or buckwhnear were found on :he

project sire.

One additional sensitive specie?. :he black iegless lizard (dnmella puichra nigra) is known to
occur in the vicinity of the project and could potentially occur on the site. The species is a
candidate for federal listing {Category ) and a listing package has been prepared and is currently
under review. The black legiess lizard is typicaily associated with loose sandy dune soiis and

- scartered dune shrubs ‘vhere it is known to occupy the lear liter and underiving root zone. While
Zander Associates did not conduct specific surveys for this species on the project site. we beiieve
thar habitat for the species is marginal based on our evaiuation of site conditions. especiaily the

depauperate flora and lack of suitable native shruby vegetation. However. because no speciiic
surveys for the species were conducted. its possible presence on the site cannot be compietely

dismissed.

E. Assessment of Potential Effects and Recommended Mitigation Measures
A
Based on the site plan vou have prepared, dated June 15, 1995, the proposed development will
result in a total lot coverage of less than 30%. including house, garage, driveway, and walkway.
The proposed residence is to be situated primarily along the easterly side of the property, thereby

maximizing the amount of open space on the western side.

Since there is a potential for black legiess lizard to occur on the site, we recommend the following
procedures be emploved prior to and during construction of the site in order to capture any
individual lizards and reiocare them to the undisturbed portions of the site. Prior to construction,
surveys for the black legless lizard should be conducted within the proposed building area by
raking or other appropriate methods. Raking the leaf litter and sand under each shrub within the
area t0 be disturbed should be done in the spring to a2 minimum depth of eight inches. The
surveys should be conducted in the mornings and evenings when black legiess lizards have been
most frequently caprured in the Monterey Bay Region. Captured lizards should be put
immediately into containers with moist paper towels and released in the undisturbed pordon of the

site in similar habitar and at the same depth in the soii as captured.
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To limit the unavoidable loss of habitat and mitigate losses incurred. the City of Monterey and the
Coastal Commission when approving recent. similar projects in the Del Monte Beach Tract #2
(Boyden. Bram. Sewald and Vargas) have imposed the following condinons.

. Compliance with design guidelines including (i) reducing site coverage so thar the residence.
paving and private vard area together cover no more than one-half of the lot, (ii) sitng the
proposed residence to maximuize the habitat conservation corridor, to the extent feasible, and
(i) preserving the undeveloped area of the lot as a natural habirat conservanon area.

Preparation of 2 vegeration restoration and dune stabilization plan by a qualified

X

biologisvbortanist.

Irrevocable offer to dedicate a conservation and open space easement for the purpose of
protecting environmentally sensitive habitat.

L

4. Conrriputing a fee 1o provide for restoration of off-site dunes within the City of Monterey to
compensate for the loss of potential habirar.

Installation of temporary fencing during construction to protect adjacent dunes.

!J\

6. Environmental monitoring of the site by a qualified biologist/botanist during construction and
restcration of the landscape.

The guidelines that follow have been imposed by the City of Monterey and the Coastal
Commussion when approving similar projects in the Del Monte Beach Tract #2 to achieve
protecton and restoration of the dunes on the project site that are outside of the building
envelope. The implementation of the following guidelines ar the project site will reduce adverse
effects the project may have on the coastal dune habitat in the vicinity. Indeed, the local (site-
specific and environs) habitat quality could be improved by restoring the native landscape on the

site and by following the other guidelines set forth below.

1. Pre-construction Period

Prepare a Vegetation Restoration and Maintenance Plan that defines procedures and
standards for restoration, maintenance and monitoring of the undeveloped portions of

the property.

b. A qualified biologist should be retained by the owner to serve as the Environomental
Monitor during construction and restoration of the landscape.

a,

Temporary fencing should be installed to protect the Monterey Spineflower and the
dunes outside the project site. The Environmental Monitor will confer with the

Cr A COASTAL COMMISION
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General Contractor and identfy the narure and location of the fencs. The “ence wiil
be maintained in good condition and remain in placs until all construction on the site
is completed. Removal or changing the locadon of the fence wiil reguire the aoprovai
or the Environmental Monitor. The area protected by the fence wiil be maintained in
a trasn-free condition and not used for material stockpiling, storage or disposal. or
venicle parking. All construction personnei shail be prohibited Tom entering the
fenced area. [t shall be the property owner's responsibiiity 1o upnoid this requirement.

Construcrion Period

a. All acavities associated with construction. renching, storage of materiais. and
disposal of construction wastes and excavated soil should not impact areas protected

bv rencing.
2%

b. No paint cement, joint compound. cleaning soivents or residues from other chemicais
or marterials associated with construction will be disposed or on-site. The General
Conrtractor will be responsibie for complying with this requirement and wiil clean up
anv spills or contaminated ground to the full satisfaction of the Environmental *

Monutor.

Excess soii remaining from excavaron wiil be disposed of within the Seaside dune
system. but not in 2 way that will negatively arfect any existing natve vegeration.

d. The Environmental Monitor should inspect the site no less than one time each week
to ensure compliance with ail provisions for protecting the surrounding environment.
Any acavitry or condition not in accord with the provisicns cf this repcrr will be :
brought to the artention of the owner or his representanve, the General Conwactor.
and the City of Monterey Planning Deparmment.

e. The Vegeranon Restoration and Maintenance Plan, including an implementarion
scheduie, will be compieted prior to final inspection and granting of occupancy.

Post-construction Period

2. Remove the temporary fence.

b. Rerain a qualified biologist to monitor the landscape restoration project on an anmual
basis for at least five years and provide an annual status report to the lead permitting

agency.
c. Any exotic plants that are used for ornamemal purposes within the building envelope,

should not include species which are capable of naturalizing or spreading into the
adjacent dunes. In particular, the following invasive species will not be used: acacias

\ ) A COASTAL COMMISION
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(dcacza ssp. 1. genista (Cyvasus ssp.). pampas grass (Cortagerta ssp.) and ice plant
tCarpoorotus ssv.. Viesemorvantherrum ssp.. and Drosartherrum ssp.). Plants
requiring :requent irrigation must be connned to special landscape rearures or planters

near [o the nouse,

d. Maintain the native and restored landscape in the manner prescrived by the restoranon

pian.

Perform cr orovide funding for restoration of dune areas of-site 10 compensale for
the loss of sensitive species habitat.

£ Ifrhe propertv should change ownership, future owners or the property should have
the same obligationdor preserving, mawntaimng and perperuaing the nauve landscape
on the site as provided in the restoration plan. To ensure that this objective is
acnieved over the iong term. the property owner will record an agreement as a deed
restncuon thar ail the provisions for restoning and maintaining the native landscape on
the site wiil run with and burden ttle to the property in perperuity and will bind the

property owner and their successors.

In summary, the project site is located in a disturbed coastal dune area of the City.of Monterev.
Residennal development and unmanaged access to the site has precluded the estabhsnment or
viable coastal dune habitar. Design of the project as proposed, and implementadon of the
measures provided herein. wiil reduce project effects to the maximum extent possible and cculd
provide opportunites for restoration of coastal dune scrub on the undeveloped portion of the site.

Please let us know if vou have any questions or if we can be of any further assistance.

Sincerely,

) ‘ r;”d "( ”’;‘/
Michael J‘./Zandsr
Princtpal
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~  Zander dssociaies

Plant List
20 Spray Avenue

Plant species observed on lot 20 and the extension area or Spray Avenue during surveys

- conducted on 3/4/98, 3/26/98, and 6/9/95

Scientigc Name

Adroma latirolia
Abromia umbellaia
Amorosia chamissonis
Avena barbara
Bromus diandrus
Cakdle marinma
Calvstegia soldanella

" Camissonia cheiranthifolia
Carpoorowus edulis
Cupressus macrocarpa
Drosanthernum floribundum
Ericameria ericoides
Erodium sp.
Hordeum murinum leporinum
Lupinus chamissonis
Medicago sp.
Rapharus sartvus
Sonchus oleraceus

Arachment

Tuiv 17, 1995 letter 10 Mr. Daniel F. Archer

EEEY 35
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Yeilow sand verbena
Pink sand verbena
Beach bur

Slender oat

Ripgut brome

Sea rocker

Beach morning glory
Beach evenng primrose
Horttentot fig
Monterey cypress
Magic carpet

Mock heather
Crane's bill

Hare barley

Blye bush lupine

Bur colver s~

Wild radish

Sow thistle
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FROM

CONDITIONS
OF APPROVAL.:

L

87-26-96 89:14AM TO SF CCC 914159045400

8125 P.2/5

Approved by
City Council
3/19/96

mmmummmmmmmmmﬁmm
prepared by Myron Jacobs in a geotechnical report dated 6/1/92 in evaluating
structural development on Assessor’s Parcel Number 011-455-08 (10 Beach Way).

Amdmhﬂinﬁonmnduﬁngconﬁucﬁmmdmmmthndmpingand
stabilization program approved by the ARC shall be required.

The applicant shall do the following as recommended in the Botanical Survey
prepared by Zander and Associates on 7/17/95.

a. Pre-construction Period

1) Prepare a Vegetation restoration and Maintenance Plan that defines
procedures and standards for restoration, maintenance and monitoring
of the undeveloped portions of the property.

2) Athﬁadbwlogmshanheremmdbymeomwmeasme
Environmental Monitor during construction and restoration of the

landscape.

3) Temporary fencing shall be installed to protect the Monterey
Spineflower and the dunes outside the project site. The Environmental
Monitor will confer with the General Contractor and identify the nature
and location of the fence. The fence will be maintained in good
condition and remain in place until all construction on the site is
completed. Removal or changing the location of the fence will require
the approval of the Environmental Monitor. The arca protected by the
fence will be maintained in a trash-free condition and not used for
material stockpiling, storage or disposal, or vehicle parking. All
mmmuwmmmm
area. It shall be the property owner’s responsibility to uphold this
requirement. )

e —
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[ from 07-26-36 89:14AM TO SF CCC 91415994540 5125 P.3/5

b. Construction Period

1) All activities associated with construction, trenching, storage of
materials, and disposal of construction wastes and excavated soil shall
not impact areas protected by fencing.

2) No paint, cement, joint compound cleaning solvents or residues from
other chemicals or materials associated with construction will be
disposed of on-site. The General Contractor will be responsible for
complying with this requirement and will clean up any spills or
contaminated ground to the full satisfaction of the Environmental
Monitor.

3) Excess soil remaining from excavation will be disposed of within the
Seaside dune system, but not in a way that will negatively affect any
existing native vegetation.

4)  The Environmental Monitor shall inspect the site no less than one time
each week to ensure compliance with all provisions for protecting the
surrounding environment. Any activity or condition not in accord with
the provisions of this report will be brought to the attention of the
owner or his representative, the General Contractor, and the City of

Monterey Planning Department.

5) The Vegetation Restoration and Maintenance Plan, including an
implementation schedule, will be completed prior to final inspection
and granting occupancy.

c. P ion Peziod
1) Remove the temporary fence.

2) Retain a qualified biologist to monitor the landscape restoration project
on an annual basis for at least five years and provide an annual status
report to the lead permitting agency.

3 Any exotic plants that are used for ornamental purposes within the
building envelope, shall rot include species which are capable of
paturalizing or spreading into the adjacent dunes. In particular, the
following invasive species will not be used: acacias, (Acacia ssp.),
genista (Cytisus ssp.), pampas grass (Cortaderia ssp.) and ice plant

(Carpobrotus ssp., Mesembryanthemum ssp., and Dtosanthepmm ssp.).
Plants requiring frequent irrigation must be confined to special land-

scape features or planters near to the house.

: 3-96-34
EXHIBIT 6
(can't)




" FROM

- 10.

11.
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4) Mam&zmmdmredhﬁmmthemmmhedhy
the restoration plan.

5) Perform or provide funding for restoration of dune arcas off-site to
compensate for the loss of sensitive species habitat.

6) If the property should change ownership, futurc owners of the property
shall have the same obligation for preserving, maintaining and
perpetuating the native landscape on the site as provided in the
restoration plan. To ensure that this objective is achicved over the long
term, the property owner will record an agreement as a deed restriction
that all the provisions for restoring and maintining the native landscape
onthemwﬂlnmmthandbumuﬂemthepmpmymp«penmy
and will bind the property owner and their successors.

Detailed grading and/or retaining wall plans for development on all arcas with a slope
of 25% orgrumshanbembmxmdtoﬂwARCformcwmdappmvalpnorto
submittal of plans to the Building Department.

The house shall be designed with interior noise insulation to 45 dBa.
The entry projection on the west side of the house shall be lowered and setback an
additional 2 feet to provide greater separation from the adjoining lot.
The roof pitch shall be 5 in 12 to minimize visual impacts to adjoining residences.

All street improvements shall comply with the requirements of the Public Works
Department. ~

The applicant shall be required to enter into a developer’s agreement (which provides
for financial security to build the same should the project be abandoaed) for the road
improvements or build the road improvements prior to construction of the house.

Prior to submittal of plans for a building permit, an accurate survey of the lot and
mmd-mymumwawqummmﬁ
engincer.

This project is subject to the categorical water allocation program approved by the
City Council. mwmnmudaﬂmrmmkmammaynotbe

available at the time they request building permits. No building permits will be
issued if water is not available to this project.

3 3-96-34
G
Ceorlt )
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FROM 87-26-36 89:15AM TO SF CCC 9141590845480 8125 P.5/5

12. A detailed design of the retaining walls on the south side of Spray Avenue shall be
subject to review and approval by the Architectural Review Committee and the Public
Works Department prior to the issuance of any permit for 23 Spray Avenue.
Consideration should be given to a sloping retaining wall,

13.  The upper deck shall be revised to further reduce the view impact on 80 Beach Way
by replacing the 90 degree corner at the northeast comer of the deck with a diagonal
corner six feet in from either side, resulting in a reduction of 18 square feet of deck
arca. The deck rail support posts shall be redesigned to reduce their bulk and width.
Modifications in the design of the deck to conform with these requirements shall be
prepared and submitted to the Architectural Review Committee for review and
approval prior to issuance of a building permit.

The applicant should also consider shifting the house to the west by several feet in
order to reduce the view impact on 80 Beach Way, the final plans subject to review
and approval by the Architectural Review Committee.

14.  This permit shall become null and void if not exercised or extended within twenty-
four (24) months of the date of grating by the Planning Commission. It is the
applicant’s responsibility to track the 24 month expiration date and request permit
approval extensions prior to the permit expiration date. No renewal notice will be
sent to the applicant. ‘

4 3-96-3¢4
EXHisir ¢
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