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I. Executive Summary

Project Description and History

The Commission is considering a set of permit applications which it has
previously denied and which have been remanded by the Los Angeles Superior
Court for further hearing. The proposed project, which has been consolidated
and revised from the previous set of applications, consists of the construction of
a 1,060 foot long road extension of Sea Level Drive across an open sandy
beach, a 1,000 foot long, 33 ft. wide rock revetment, twelve two-story single-
family dwellings and septic systems. Proposed grading consists of 15,000 cubic
yards (14,985 cu. yds. fill & 15 cu. yds. cut) to construct the road extension,
which will connect east and west Sea Level Drive. The project site consists of
17 lots (141-155E) and three additional lots (Lots 155W, 140, and Lot A). Lot A
is a separate lot which is the location of the proposed access road. Lot 140 is
owned by the applicant but is deed restricted as a community recreation lot. Lots
140 and 155W, which are located at the eastern and western ends of the
proposed project site, were not included in the applicant’s original applications
for development; however, portions of the proposed revetment extend over these
lots. (Exhibit 2). The project site is located on the undeveloped western portion
of the beach beyond the point where Sea Level Drive presently terminates.
Therefore, none of the lots currently have road access. The proposed
development will occupy approximately 80,000 sq. ft. and extend as far as 89 ft.
seaward from the bluff face on a vacant, sandy beach.

As indicated above, the proposed development has been denied by the
Commission in various proposals in 1991 and 1993. These past actions are
currently subject to litigation. As a result of the litigation to date, the Court has
rejected the Commission's previous finding that the boundary of public tidelands
is the mean high tide (MHT). The Court has ordered the Commission to
consider the application based on an established fixed boundary line comprised
of an average of previous mean high tide surveys. This fixed boundary has
been established in conjunction with a permanently fixed 25 ft. wide express
easement for access and recreation (landward of this permanent tidelands
boundary) possessed by the Malibu-Encinal Home Owners Association
(MEHOA) (Exhibit 2). The Court also ordered the Commission to "take final
action" on Lechuza's permit application by February 14, 1997, thereby,
necessitating the scheduling of this consolidated set of applications for the
Commission's February hearing in San Diego (See following Staff Note and
Permit and Litigation History Section).
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Staff Recommendation

Staff recommends that the Commission DENY the proposed
development because it is inconsistent with the policies of Chapter 3
of the Coastal Act concerning public access and recreation,
shoreline protective devices, environmentally sensitive habitat areas,
hazards and geologic stability, visual resources, and cumulative
impacts. Staff further recommends, pursuant to Section 30010 and
the Court’s directive, that the denial be without prejudice to the
submission of an application for construction of up to 3 residences,
as long as the development is designed in a manner that would
minimize impacts on coastal resources.

The Coastal Act basis for the staff recommendation is summarized below
according to areas of issue.

Issue Areas

Regarding the issue of shoreline development relative to the public's right to
access the coast, the proposed development must be considered in light of the
court established fixed tideland boundary. As indicated above, the location of
public trust land has been determined by the Court and the Commission's review
of the proposed development is based on this fixed location and the 25 ft.
landward access easement possessed by MEHOA. The applicant has revised
the project to relocate all proposed development landward of this boundary and
the MEHOA easement. Therefore, the Commission is considering the proposed
development as if it is being constructed on private property only. This
consideration is in contrast to the Commission’s previous findings for denial
which were based in part on the project’s location on publicly owned tidelands.
Th issue remains to be resolved by the appeliate courts. The Commission must
still consider whether the public will continue to be able to access the coast and
whether the proposed development will adversely impact that public right of
access. Additionally, the Commission must consider whether the project
eliminates the public’'s ability to use Lechuza Beach for recreational activities.
The findings below provide evidence that the development will interfere with the
public's right of access inconsistent with sections 30210, 30211 and 30220 of
the Coastal Act, even under the Court’s tideline boundary.



Lechuza Villas West
February 4, 1997 Commission Hearing
Page 7

Evidence provided in the findings below document that during much of the year,
particularly during and subsequent to severe winter storm conditions, Lechuza
Beach will suffer considerable scour and erosion and wave uprush will frequently
reach the proposed revetment. The proposed development's individual and
cumulative impacts upon the amount and location of sandy beach available to
the public are also documented in the findings and strong evidence is provided
that public access to publicly owned tidelands will be severely limited or
nonexistent much of the time as a direct result of the proposed project. This
limitation on public access will additionally reduce or eliminate the availability of
existing and future recreational use of the beach (i. e. surfing, exploring
tidepools, launching watercraft, etc.). For these reasons, the proposed project
cannot be found consistent with sections 30210, 30211 and 30220 of the
Coastal Act because it will not protect the public's right to access consistent with
the California Constitution and will interfere with the public's right of access to
the sea. ~

Regarding shoreline protective devices, the proposed development does not
conform to the provisions of sections 30235, 30253 and 30250 of the Coastal
Act. The applicant contends that the proposed revetment will not cause erosion
of the beach and will have no effect on the beach profile or sand transport
because of its location on the beach. The applicant also contends that the
project will only rarely be impacted by wave uprush. Furthermore, the applicant
contends that the proposed development constitutes "infill" similar to that
approved by the Commission in numerous other permit decisions in Malibu.

Contrary to the applicant’s contention, strong and convincing evidence exists
which is documented in the following findings that Lechuza Beach is an eroding
beach and that the proposed revetment will be subject to frequent wave uprush
which will accelerate beach scour and erosion seaward of the revetment and
steepen the beach's profile. Moreover, the proposed revetment will directly
occupy approximately 33,000 sq. ft. of sandy beach area, retain potential beach
material behind the structure, cause end scour at both ends of the revetment
and interrupt the movement of sand to downcoast beach areas. The eventual
result of the revetment’s construction on the beach will be loss of the entire
beach during much of the year and a fixed landward extent of the MHTL at the
seaward edge of the revetment.

For all these reasons the proposed development cannot be found consistent with
section 30235 of the Coastal Act, which states that such structures shall only be
permitted when required to serve coastal dependent uses or to protect existing
structures or public beaches in danger from erosion and when designed to
eliminate or mitigate adverse impacts on local shoreline sand supply.
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Additionally, the proposed development cannot be found consistent with section
30253 of the Coastal Act in that it will contribute significantly to beach erosion,
impact adjacent properties, and require the construction of a protective device
which will substantially alter natural landforms such as the bluff face and beach
profile. Furthermore, the proposed revetment and associated development
cannot be found consistent with section 30250(a) of the Coastal Act because it
will cause, individually and cumulatively, significant adverse effects on coastal
resources.

Relative to the issue of Environmentally Sensitive Habitat Areas (ESHA), the
findings conclude that Lechuza Beach is an ESHA as defined by section
30107.5 of the Coastal Act (an area in which plant or animal life or their habitats
are either rare or especially valuable because of their special nature or role in
an ecosystem and which could be easily disturbed or degraded by human
activities and development). The proposed development will cause adverse
impacts to environmentally sensitive habitat areas and marine resources found
on or near the project site as concluded in the following findings. Therefore, the
proposed development cannot be found consistent with sections 30230, 30231
and 30240 of the Coastal Act which requires the protection of such resources
and areas against any significant disruption of habitat values.

The applicant contends that impacts to onshore resources would not occur and
that intertidal impacts to shorebirds and other organisms would be less than
significant because: the project will be located well out of the surf zone; that the
project will have no impacts upon the beach itself, and, that a substantial sandy
beach area will remain after project construction. However, the findings
conclude that portions of the proposed development will extend well into the mid-
intertidal zone of the beach during winter months and that the project will
displace and destroy ESHA. Infaunal invertebrates that are the core of the sandy
beach food chain resulting in a net loss of shorebird and certain fish populations
at Lechuza Beach are going to be displaced, contrary to the applicant's
contention, because: 1) the direct physical occupation of 80,000 sq. ft. over an
approximately 1,000+ ft. long section of beach; and, 2) the resultant beach
erosion that will occur as a result of the proposed revetment's seaward location.
In addition, offshore giant kelp beds could be adversely impacted by the
proposed development. The following findings conclude that the proposed
development will cause the destruction of marine resources, result in the
degradation of biological productivity of coastal waters and significantly disrupt
the habitat values of the ESHA found on Lechuza Beach inconsistent with the
provisions of sections 30230, 30231 and 30240 of the Coastal Act.
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Issue Area 4. Hazards and Geologic Stability

The proposed development cannot be found consistent with section 30253 of the
Coastal Act which requires that new development minimize risks to life and
property in high hazard areas, assure stability and structural integrity and neither
create nor contribute significantly to erosion or require the construction of
protective devices that would substantially alter natural landforms along bluffs
and cliffs. As concluded in the following findings the proposed development
does not conform to the provisions of section 30253 in several areas.

The applicant has submitted a wave uprush study that indicates that the
shoreline protective device will rarely be impacted by storm waves, and that the
rock revetment is structurally designed to protect all of the proposed
development including the road, septic systems and leach field from wave
uprush and beach scour. The report also indicates that the proposed
development will not cause or contribute to erosion and will have no impact upon
the beach profile, sand transport or natural bluff at the landward edge of the

property.

There is substantial evidence that the proposed development will be impacted
by storm waves at far greater frequency and intensity than predicted by the
applicant. In particular, the findings document numerous flaws or deficiencies in
the design of the revetment and the applicant's analysis of wave uprush and
shoreline hazards, bluff stability and fire hazards. The applicant did not
calculate wave uprush relative to the revetment's ability to withstand severe
winter storm events equivalent to the magnitude of the 1982-83 storms that
ravaged the Malibu coastline. Further, evidence indicates that the revetment is
not designed to withstand such a significant storm. In addition, the findings
conclude that development at the base of the bluff will be subject to damage
from erosion and the placement of retaining walls at the base of the bluff will
result in substantial alteration of the natural bluff. Furthermore, there is
inconclusive evidence that surficial failures of the bluff face would be mitigated.
Moreover, the project does not meet current fire safety standards relative to
turning radius and width of Sea Level Drive road access off of Broad Beach
Road. For these reasons the proposed project is inconsistent with the
provisions of section 30253 of the Coastal Act because the project would not
minimize risks to life and property relating to geologic, flood and fire hazards,
does not assure stability and structural integrity and will create and significantly
contribute to erosion and geologic instability of the site. Additionally, the
proposed development would require the construction of a protective device
which will have documented adverse effects on natural landforms including the
beach profile and, in fact, is not adequately designed to protect the proposed
development.
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Issue Area 5. Visual Resources e l

Section 30251 of the Coastal Act states that permitted development shall be
sited and designed to protect the scenic and visual quality of coastal areas. The
applicant has not submitted any information or analysis relative to the project's
visual impacts or consistency with this policy. ‘

Lechuza Beach is currently an undeveloped, natural, pristine, scenic sandy and
rocky beach backed by a 50-55 ft. high coastal bluff. The proposed
development will significantly alter the natural beach and biuff landforms as a
result of the project's physical occupation of the beach and placement of the
road and retaining walls into the bluff face. In addition, the proposed revetment
will create or contribute to adverse impacts which will result in significant beach
erosion and eventual loss of the sandy beach as well as degradation of
environmentally sensitive habitat. For these reasons the proposed development
wili result in significant adverse visual impacts to Lechuza beach inconsistent
with the provisions of section 30251 of the Coastal Act.

The Coastal Act requires, in section 30250(a), that new development be located
in areas where it will not have significant adverse effects, either individually or
cumulatively, on coastal resources. The applicant contends that the proposed
project should be considered "infill" development similar to all other beachfront
residential development which the Commission has approved in the Malibu area.

The findings below document the numerous adverse environmental impacts
which would be caused by construction of the proposed project such as the loss
of or frequent limitations on public access, severe beach erosion and the
eventual loss of the sandy beach, and significant degradation or loss of
environmentally sensitive habitat. Furthermore, the findings conclude that the
proposed development cannot be considered as "infill* because the project is
located on an undeveloped sandy beach over 800 feet from the nearest
residential structure and requires the construction of a road extension to access
the proposed residences. In fact, the proposed development is not similar to any
other residential projects approved by the Commission in the Malibu area. The
project will have significant adverse individual and cumulative impacts on coastal
resources inconsistent with section 30250(a) of the Coastal Act.

Section 30604(a) of the Coastal Act provides that the Commission shall issue a
Coastal Permit only if the project will not prejudice the ability of the local
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government having jurisdiction to prepare a Local Coastal Program (LCP) which
conforms to the Chapter 3 policies of the Coastal Act. The proposed
development does not conform to several Chapter 3 policies as documented in
the following findings. In addition, the proposed project is inconsistent with
policies contained in the City of Malibu's adopted General Plan regarding the
protection of environmentally sensitive habitat and is also inconsistent with
numerous policies of the certified Malibu/Santa Monica Mountains Land Use
Plan (LUP) which the Commission continues to use as guidance in permit
actions in the City of Malibu. These inconsistencies indicate a strong likelihood
of the project’s inconsistency with future LCP submittals that would likely be
similar in content to the City’s current General Plan. For these reasons, approval
of the proposed project would prejudice the City of Malibu's ability to prepare a
LCP consistent with the Chapter 3 policies of the Coastal Act.

As set forth in the issue areas above and as concluded in the findings below, the
proposed project is inconsistent with the Chapter 3 policies of the Coastal Act
‘and with CEQA.

Constitutional Issues

The Court has determined that the Commission's previous decisions relating to
this project violated the constitutional prohibition on the taking of property. This
judgment is on appeal, however, in the interim the Court has directed the
Commission to make a final decision on what uses it would permit on the subject
property.

Coastal Act section 30010 authorizes the Commission to approve development
even where it is inconsistent with the policies of Chapter 3 of the Coastal Act
when it is necessary to avoid a taking of property without just compensation. In
determining what level of use is necessary to avoid a taking the courts have
indicated that government must permit an economically viable use, considering
the reasonable investment-backed expectations of the property owner, as well
as the important public interests advanced by the regulation.

For the reasons discussed in this summary, the information available to the
Commission supports the conclusion that development of the subject property
would be inconsistent with the Coastal Act. Therefore, under section 30010, the
Commission must determine what use it will allow in order to avoid a taking of
this property. The findings below indicate that when the property was purchased
in 1990 the applicant was well aware that development of the property would
conflict with many of the public access and resource protection policies of the
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Coastal Act and that the purchase price reflected the speculative nature of his
investment. In correspondence with the then owners of the property the
applicant concluded that in view of these conflicts, approval of only two or three
residences on the entire parcel would "represent a great victory." In accordance
with the applicant's expectation, and the importance of the resources to be
protected, the Commission finds that it may permit up to, but no more than, three
residences on the property in order to avoid an unconstitutional taking of
property.
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Issue Area - Public Access and:Recreatic
Facts: The project site occupies 1,065 ft of a 2,700
as 8 acres. The area that will be available. for publ ;
which is approximately 104 to 98 seaward from | the beach exist and have been

opened to the public since 1991. :The proposed p1 [k statrcase at the west end of the beach.
L. A. County has given public purchase of this beach'and the accessways ‘high.priority.:

"has built up in the summer by as much
f the court established boundary line,

Applicant’s Assertion of
Impacts:

*The project will not impact
public beach use at Lechuza
Beach because the beach has
been limited to the residents of
the Malibu Encinat Tract for
“more than 20 years.”
*Agreements preventing
implied dedication were
recorded on 9/2/92.

*The applicant asserts that
there is no evidence of implied
dedication because the public’s
use of the beach needs be
continuous and uninterrupted
which is not the case here.

Commission Findings Regarding Project Impacts:

*The beach area available for public use, pursuant to the
Court ordered boundary, will be minimal to non-existent
during an eroded beach profile.

*The beach area available for public use may be extremely
narrow in the summer.

+During portions of the year, the beach area will no longer
available to access for recreational purposes, such as
walking, exploring tidepools or launching watercrafts, as a

result of the project.
=Beach users walking in front of the 1,000 ft. long revetment

could be trapped by incoming tides or unexpected wave
sets.

Bases for Cohclusion:

*The public has historically accessed this beach via the
tidelands from three upcoast (within 1,000 ft.) State Beaches
and via the two existing accessways.

*Photographic evidence and staff observations demonstrate
that the beach has historically been used recreationally (e.

g. walking, surfing, kayaking, etc.) by members of the public.
-Evidence by Coastal Frontiers & J. Moore indicates shore-
line protective devices will accelerate erosion & slow down
accretion, causing loss of beach area defined by the Court.

Coastal Act Analysis:

*The proposed project is inconsistent
with Coastal Act §30210 in that the
project, as revised, will significantly
affect the public’s ability to access the
sea.

*The proposed project is inconsistent
with Coastal Act §30211 because the
development proposal will interfere
with the public's right to access the
sea.

»The proposed project will affect the
Coastal Commission’s ability to carry
out the requirements of Section 4 of
Article X of the California
Constitution.

*Since the proposed project will
eliminate the availability of the public
beach area during periods of the
year, it is inconsistent with Coastal
Act §30220 which states that a
coastal area, such as Lechuza
Beach, suited for water-oriented
recreational activities shall be
protected.
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Applicant’s Assertion of Impacts:
*Mr. J. Hale states that the beach is

Merrill concludes beach is retreating
2 inches per year.

*Wave uprush study states that
project will be acted on by wave
uprush in very unique occurrences
*Wave uprush study indicates that
there would be very little change in
the energy level of any wave that
would hit the seawall.

*The applicant contends that the
revetment will not have an effect on
the shoreline profile, beach scour or
sand transport because of lack of
wave action and the location of the
SPD. ‘

«Applicant contends project impacts
will not be any different than the
impacts of other SPDs that were
approved by the Commission in
conjunction with other beach front
development along the Malibu coast.

oscillating and not eroding and Mr. J.

revetment will
tend seaward
; for a vertical
d). have not'been submitted.

Commission Findings Regarding Project Impacts:

*The impacts of the revetment will be exacerbated by the
fact that Lechuza Beach is eroding and that the
revetment will be located in an area of wave uprush.
Specifically the revetment will:
=Accelerate and increase beach scour seaward of the
revetment and steepen the beach’s profile and the
beach will accrete at slower rate.
*Reduce the available sandy beach area as a result of
offshore sandbar movement further off coast.
*Produce end scour of up to 700 ft. at both ends of the
SPD.
«Retain potential beach material located behind the
SPD and on the bluffs.
»Create a fixed landward boundary of the beach.
«Interrupt the movement of sand to downcoast beach
areas and to the project site’s beach area.

Bases for Conclusion:

*MHTL field surveys demonstrate frequent movement of
MHTL within projected area.

*Coastal expert, Dr. R. Seymour reviewed surveys
performed in 1930s and 1990s and concluded that
Lechuza is an eroding beach.

*U. S. Army Corps of Engineers Reconnaissance Report
re. the Malibu coastline indicates Lechuza Beach is
eroding by approximately 1 ft. per year; results confirmed
by Peter Gadd.

«Higher wave runup potential refuting the applicant’s.
study determined by coastal engineer, Mr. J. Moore.

Coastal Act Analysis:

*The proposed project is
inconsistent with Coastal Act
§30235 in that the SPD would alter
natural shoreline processes and the
SPD is not proposed to protect a
coastal dependent use, an existing
structure or a public beach in
danger.

*The SPD will advlersely impact
shoreline processes and sand
supply, contrary to the requirements
of Coastal Act §30235.

*The proposed project is
inconsistent with Coastal Act
§30253 in that it will contribute
significantly to beach erosion,
impact adjacent properties and alter

' the bluffs and cliffs along Lechuza

Beach, causing erosion of public
beach defined by court.

*The proposed project is
inconsistent with Coastal Act
§30250(a) because it will both
individually and cumulatively
adversely impact coastal resources,
i. e. beach sand supply.
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Applicant’s Assertion of
Impacts:

*The applicant’s consultant
assumes that the beach area
fluctuates between 100 to 300
ft. in width and based on the
assumption that the beach is
never less than 100 ft.
contends:
*Impacts to onshore
resources would not occur;
«Intertidal impacts to beach-
dependent birds are less than
significant.
+No impacts would occur to
sensitive bird species using
the surfline and near shore
areas;
~Offshore areas are
significantly removed so that
project related impacts will
not occur; and,
*Only in cases where project
related beach erosion/
accretion occurred or where
water quality were degraded
by septic systems could
intertidal and subtidal habitats
be impacted.

Commission Findings Regarding Project Impacts:

*The project will extend well into the mid-intertidal zone of the
beach during winter months.

*The project will displace & destroy portions of valuable ESHAs.
*Beach erosion that will occur as a result of the shoreline
protective device’s location will directly dispiace and destroy
intertidal habitat for infaunal invertebrates that are the core of the
sandy beach food chain on beach, resulting in a net loss of food to|
shorebirds and certain fishes.

*Offshore kelpbeds are expected to be impacted.

*A stretch of approximately 1,000+ ft. of beach, containing
valuable habitat will be displaced due to the development’s 80,000
sq. ft. physical occupation of the beach area.

*Erosion of sand and change of beach profile will impact
occurrence of grunion runs on the beach.

Bases for Conclusion:

+Biologist Dr. S. Holbrook studied Lechuza beach and
documented existence of and nature of ESHAs: 1) rocky inter-tidal
habitat; 2) sandy intertidal habitat; and, 3) subtidal habitat.

+Dr. R. Ambrose has noted rich marine assemblages in beach’s
tidepools. :
+*Studies show that shorebirds actively feed on the beach, usin

all habitat zones and that the invertebrate community forms a
critical component of food chain for shorebirds & several
nearshore fishes.

*The subtidal habitat of the beach supports a thyee hundred ft.
wide well developed giant kelp bed.

+State Water Resources Control Board designates Lechuza as an
Area of Special Biological Significance.

*The Commission has previously recognized the beach as an
ESHA through its certification of the Malibu/Santa Monica
Mountains Land Use Plan.

Coastal Act Analysis:

*The subject site is an ESHA as |

defined by Coastal Act
§30107.5 in that Lechuza Beach
is an area in which plant and
animal life and their habitats are
especially valuable because of
their special role in the
ecosystem which would be
disturbed by development.
*The proposed project is
inconsistent with Coastal Act
§30240 because it will
significantly disrupt the habitat
values of the ESHAs and the
development is not a use that is
dependent on the site’'s ESHA
resources.

*The proposed project is
inconsistent with §30230 of the
Coastal Act because marine
resources will be destroyed.
*The proposed project is
inconsistent with Coastal Act

§30231 because its location and

impact on shoreline processes
will result in the degradation of
the biological quality of coastai
waters, resulting in populations
of marine organisms along
Lechuza decreasing.
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Issue Area —Hazards and Geologic Stabil
Facts: The project involves construction of a 1, 000
The proposed residences are supported on-concrete
grading (14,985 cu. yds. of fill and 15 cu. yds. of cut).
bluff to support the access road and cut into the base
proposed along the landward side of the revetment (from lots 1

d and septic systems from wave uprush.
project includes 15,000 cu. yds. of

90 ft.) are proposed at the base of the
third 240-ft. long retaining wall is

Applicant’s Assertion of Impacts:

*The proposed revetment design is
based on a wave uprush study that
indicates that the shoreline
protective device will be acted upon
only in rare storm events.

*The use of concrete caissons and
grade beam foundations will be
adequate to support the twelve
houses and will be at an adequate
elevation to protect the homes from
wave action.

«The structural design of the rock
revetment will protect the sewage
disposal systems and leach fields
and Sea Level Drive from wave
uprush and beach scour.

*The applicant’s consultants have
determined the bluff area above the
roadway to be grossly stable.

*The applicant’s consultants state
that erosion of the bluff and
sedimentation will cause only
temporary blockage of the roadway.
*The applicant’s consultant states
that the project may be developed in
accordance with the L. A. County
Building Ordinance.

Commission Findings Regarding Project Impact:

»The placement of retaining walls at the base of 575 ft
of coastal biuff will result in substantial alteration of the
coastal bluff.

*The proposed project is not properly designed to
withstand a 1983 storm event.

*There is inconclusive information that surficial fallures
of the bluff face would be mitigated.

*The proposed project could subject the homes to fire
hazard.

Bases for Conclusion:

«J. Moore, coastal engineer, has reviewed the project
and found problems with the revetment’s design and
base floor elevations of the homes; and, with
applicant’s consultants analysis of shoreline hazards.
Specifically the applicant’s consultants:
+Did not adequately measure the base floor
elevation reflecting wave, water level and beach
profile scour conditions: and, :
+Did not calculate wave uprush based on a severe
storm event such as a 1983-storm.
*Past occurrences at Lechuza Beach and in Malibu
have shown that development at base of natural
slopes & bluffs are subject to damage from erosion.
* The project does not meet current fire code in that

the entrance to Sea level Drive off of Broad Beach Rd.

does not have sufficient turning radius or width to meet
fire codes.

Coastal Act Analysis:

*The proposed project is inconsistent
with the mandate of Coastal Act
§30253 in that the proposed project
does not minimize risks to life and
property and would create health and
safety risks relating to geologic, flood
and fire hazard.

*The proposed project is inconsistent

with Coastal Act §30253 because the

proposed project does not assure

' stability and structural integrity and

the project will create and contribute
to erosion, geologic instability and
destruction of the site. Additionally,
the SPD and retaining walls also
substantially alter natural beach and
bluff landforms.
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Issue Area - Visual Resources .
Facts: The project will stretch across a 1, 000+ ft
founded on caissons will be as high as 47 ft. above
range from 60 to 89 ft. and will occupy a tolal area:
have a 25 ft. high face and be 1,000 ft. long. . The ;
bluff face that range in height from 9-12 ft The proj

yds. of cut).

Ive proposed homes which will be
ward.extend of all development will
ect.includes a rock revetment that will
along the western 575 ft. section of the
g:(14,985 cy. yds. of fill and 15 cu.

Applicant’s Assertion of Impacts:

*The applicant has made no
contentions regarding this issue.

Commission Findings Regarding Project Impacits:

*The project will significantly alter the natural beach and
bluff landforms as a resuit of the project's physical
occupation of the beach area and cutting into the bluff
face to build a 1,060 ft, long road and retaining walls.
*The project is incompatible with the character of this
section of the Malibu coast.

Bases for Conclusion:

*Lechuza Beach is characterized as a undeveloped,
pristine, scenic sandy and rocky beach backed by a 50-
65 ft. coastal bluff.

+Empirical evidence of the visual resource degradation
of developed beaches located along eastern Malibu
illustrate the proposed project's potential adverse
impacts.

Cumulative Impacts of Development Issue Area
located on page 18

Coastal Act Analysis:

+The proposed project is
inconsistent with the provisions of
Coastal Act §30251 in that the
project will adversely impact the
visual resources of this coastline
and is not consistent with the

character of the surrounding area.

*The proposed project is also
inconsistent with Coastal Act
§30251 because the project

requires significant alteration of
the natural beach and landforms.
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Issue Area — Cumulative Impacts of D
Facts:. The applicant is proposing a project that consists
shoreline protective device and one 1,065 ft. long road.

homes with Séplic systems, one 1,000 ft. long

Applicant’s Assertion of Impacts:

*The applicant contends that the

proposed project should be
considered “infill development” similar
to prior determinations regarding the
development of one or two vacant
parcels located between existing
homes.

Commission Findings Regarding Project Impacts:

*The cumulative effect of build-out of all 17 lots that

would benefit from the construction of the infrastructure
improvements, such as road and shoreline protective
devices would intensify the significant adverse
environmental impacts documented in above issue
areas.

*The loss of a large sandy beach area and rocky
intertidal habitat areas would have a significant adverse
impact on the marine ecosystem. '

*The project’s seaward extent will effectively minimize
or eliminate the public beach area during several
months of the year.

Local Coastal Program Issue Area located
on page 19

Coastal Act Analysis:

*The proposed project is
inconsistent with Coastal Act
§30250(a) because it has the
cumulative effect of significantly

impacting coastal resources and
public access.
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Issue Area — Local Coastal Program
Facts: On December 11, 1986, the Coastal Commission
Mountains Local Coastal program prepared by the Qoun
The City of Malibu adopted a General Plan in Novem

review in August 1998.

portion.of the Malibu/Santa Monica
r.of Malibu incorporated in March, 1991.
ibmitting its LCP to the Commission for

Applicant’s Assertion of Impacts:

*The applicant has submitted
evidence that the proposed project
received local government approval-
in-concept for the previously
designed projects* prior to
submitting the applications to the
Coastal Commission for review.

* The applicant submitted a revised plan
on January 15, 1997 showing revisions
to the road, revetments and houses. This
submittal was reviewed by neither the
County of L. A. or the City of Malibu
Planning Department.

Commission Findings Regarding Project Impact:

- »The project would prejudice the City’s ability to prepare

a LCP consistent with the Chapter 3 policies of the
Coastal Act.

Bases for Conclusion:

+The proposed project is inconsistent with the City of
Malibu’s General Plan that was adopted on November,
1995. Specifically, the project is inconsistent with the
ESHA and hazards policies.

*The proposed project is inconsistent with the a number
of policies contained in the certified Malibu/Santa Monica
Mountains Land Use Plan. «Specifically, the project is

| inconsistent with the hazards, landform aiteration, visual

resource, public access and ESHA policies and the
Resource and Public Beach Access maps.

Coastal Act Analysis:

*The proposed project is
inconsistent with Coastal Act
§30604 in that it will prejudice the
City of Malibu's ability to prepare a
Local Coastal Plan that is
consistent with the Chapter 3
policies of the Coastal Act.
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Ill. STAFF NOTE

The Honorable Ernest Hiroshige of the Los Angeles Superior Court remanded
both set of permit applications to the Commission for further hearing. The Court
has ordered that the Commission take "final action" on these applications no
later than February 14, 1997. Lechuza has now withdrawn its cul-de-sac design
proposal, and the Commission need consider only Lechuza's original project
designproposal.

In preparing the staff report, an issue has arisen regarding whether the Court's
writ of mandate allows the Commission to consider evidence that did not exist at
the time of its last permit hearing in January 1993 or whether it strictly confines
the Commission to consider the administrative record as it existed in January
1993. The Attorney General's office has advised the Commission and informed
the applicant that the Court's order should be interpreted to allow the
Commission the discretion to consider "new" evidence in acting on the
remanded applications.

The Attorney General's office explained this in a letter to the applicant's attorney:

"The Commission disagrees with Lechuza's position that the
Commission is limited to the record as it existed in January 1993 and to
the subsequent "relevant rulings of the Court." You may recall that, at the
time of the motion to remand, the Commission objected to Lechuza's
argument that the Commission should be confined to the record as it
existed in January 1993 because such a restriction would improperly limit
the Commission's discretion. To support this argument, the Commission
cited Code of Civil Procedure section 1094.5(f) in two separate pleadings.
(See Memorandum of Points and Authorities of California Coastal
Commission in Opposition to Motion to Remand at p. 3, fn. 15; Objections
of California Coastal Commission to Proposed Judgment and Peremptory
Writ of Mandate, p. 3.) Although the Court issued the writ, it amended
Lechuza's proposed form of writ by adding the language that "Nothing in
the writ shall be construed to limit or control in any way the discretion
legally vested in the Commission pursuant to CCP § 1094.5(f)." From this
it should be concluded that the Court accepted the Commission's
argument that the Court did not intend to limit the Commission's discretion
to determine the scope of the record on remand.

"There are a number of reasons why the trial court would not have
intended to limit the Commission's discretion to consider new evidence.
First, four years have passed since the last permit hearing. The
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Commission should not be expected to make a decision based on
outdated information, if new and better information exists.

"Second, because the purpose of Lechuza's motion to remand was
based on the need to reconsider its applications in light of new evidence
that could not have been produced at the time of the hearing, it would be
paradoxical to exclude other new evidence, especially when much of the
new evidence (i.e., the survey evidence) formed the basis of the Court's
boundary ruling.

"Third, the Commission has never evaluated the impacts of the
project in light of the Court's boundary determination, and the
Commission in its discretion must be allowed to consider probative
evidence on the specific effect of the project on public lands as the Court
has defined them.

"Fourth, Lechuza itself has submitted new evidence regarding
changes that it has proposed in the design of the project. Having itself
provided new evidence, Lechuza effectively concedes that the Court's
order contains no absolute restriction on the consideration of new
evidence for which Lechuza now argues. Moreover, it would be unfair to
allow Lechuza alone to submit new evidence, but restrict the Commission
or the public from exercising the same right. If accepted, Lechuza's
approach would deprive the public and adjacent landowners of their due
process right to participate in land use decision making. Such a
restrictive interpretation likely would lead to even more litigation.

"Fifth, much of the information submitted at the previous hearing is
obsolete in light of the considerable study of the beach that has been
performed in the interim. [n particular, the reports submitted by Lechuza
at the previous hearings contain considerable information about the
behavior of the beach that we now know is incorrect because of the "new"
information collected during the last few years. There is no reason to
believe that the Court intended to force the Commission to evaluate the
project based on information that is incorrect.

"Finally, Lechuza's objection to the consideration of new
information appears to be premised on the assumption that the
consideration of the remanded applications is a mere formality, and that
nothing is to be gained by taking reconsideration seriously. This premise
is unfounded. You may recall that most of the current commissioners
were not present at the time of the earlier hearings. You should assume
that the Commission and its staff will endeavor to give the project, as
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modified, a fresh look. To make the best possible decision, the
Commission needs the best possible information.”

The staff recommends that the Commission exercise its discretion to consider

new relevant information about the compliance of the applications with the
policies of the Coastal Act.

IV. Resolution

Staff recommends that the Commission adopt the following resolution:

Denial

The Commission hereby denies the permit for the proposed development, which
is located between the sea and the first public road nearest the shoreline, on the
grounds that it would not be in conformity with the provisions of Chapter 3 of the
California Coastal Act of 1976, including the public access and public recreation
policies; would not be in conformity with the provisions of the California
Environmental Quality Act; and would prejudice the ability of the local
government having jurisdiction over the area to prepare a Local Coastal
Program conforming to the provisions of the Coastal Act. Pursuant to Section
30010 and the Court’s directive, this denial is without prejudice to the
submission of an application for construction of up to 3 residences, as long as
the development is designed in a manner that would minimize impacts on
coastal resources.

V. Findings

The Commission hereby finds and declares:

A. Project Description and Background

1. Detailed Description.

The applicant is proposing the construction of a 1,060 foot long extension of Sea
Level Drive connecting eastern and western Sea Level Drive, a 1,000 foot long
rock revetment and twelve two story, 35 foot high, single family residences with
septic systems (Exhibits 2, 4 & 5). The applicant is proposing 15,000 cubic
yards of grading (14,985 cu. yds fill, 15 cu. yds cut) for the construction of the
Sea Level Drive extension. The proposed project site comprises 17 lots (Lots
141-155E) and three additional lots ( Lot 140, 155 W and Lot A). The project site
is shown on Exhibit 2. Lot A is a separate ot which is the access road lot. Lot
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140 is owned by the applicant but is deed restricted as a community recreation
lot." Therefore, neither Lot A nor Lat 140 is available for development of a home
because of these restrictions. Additionally, the applicant’s original applications
for development did not include development on Lot 140. While Lot 155W is not
restricted in a similar way, the applicant did not include development on this lot
in the original permit applications either. This leaves 17 beachfront lots that the
applicant considers available for residential development. The applicant here
proposes 12 single family residences on 12 of these 17 lots. Additionally, Lots
140 through 155W would be occupied by the proposed revetment. Therefore,
when considered as a whole, the proposed project would occupy 19 beachfront
lots and Lot A.

There are 16 permit applications for 12 residences because the applicant has
modified the design of its proposal. Under the original permit application
submittals, the applicant requested that the Commission consider two rock
revetment designs; 1) a single 985 ft. long revetment, protecting six homes?; and
2) two rock revetments -- one 148 ft. in length along the western extension of
Sea Level Drive and one 349 ft. in length along the eastern extension of Sea
Level Drive to protect eight homes. Since the applicant has submitted two
alternative development proposals for four of the lots, there are 16 applications
while there are only 12 houses proposed. The applicant now has withdrawn the
second revetment design.

Table 1, on page 24, shows the lot size of Lots 141 through 155E, based on the
Court established boundary line between the public and private land as
described in the Court's June 11, 1996 judgment. These figures were provided
by the applicant. Also shown is the net area available for construction, as
provided by the applicant. The applicant indicates that this is the area left on
each lot considering the following: the Court’s boundary line, the MEHOA
easement (described below), and the required building setback areas. Table 1
also indicates the lots for which the applicant proposes the construction of a
single family residence as well as the applicable permit application number.
Finally, as discussed below, the applicant has submitted four different sets of
applications for different development scenarios. The table shows which lots
were part of the applicant’s first submittal of permit applications, which were part
of its second submittal, and so on. Finally, the chart indicates which design
scenario of which each lot was part: 1) the two cul-de-sac designs; or 2) the
single revetment or shoreline protective (SPD) design (these designs are
discussed in depth below).

! An issue remains regarding whether the applicant has authority to develop a revetment on Lot 140
wnhout approval of MEHOA,

? The applicant had requested two different home desngns on two lots and therefore eight permit
applications had the net effect of only six homes.
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LOT # LOT SIZE* NET AREA HOUSE | PERMIT SUBMITTAL/
# DESIGN
141 4934 sq. ft. | 2,379 sq. fi. yes 5-91-183 3rd - cul-de-sac
142 4950 sq. ft. |2,375sqft. yes 5-91-049 2nd - cul-de-sac
143 4941 sq. ft. | 2,368 sq. ft. yes 5-91-058 2nd - cul-de-sac
144 4,963 sq. ft. | 2,386 sq. ft. yes 5-90-839 1st - one SPD
5-91-051 2nd - cul-de-sac
145 5131sq. ft. | 2,526 sq. ft. yes 5-91-190 3rd - cul-de-sac
146 5441sq.ft. | 2,785 sq. ft. yes 5-91-184 4th - one SPD
147 5,666 sq. ft. | 2,972 sq. ft. no N/A N/A
148 East 1/2 | 2,885sq.ft. | 1,468 sq. ft. yes | 5-80-840 1st - one SPD
5-91-185 4th - one SPD
148 West 1/2 | 2,923 sq. ft. | 1,686 sq. ft. no N/A N/A
149 East1/2 | 2,974sq.ft. | 1,731 sq. ft. no N/A N/A
149 West 1/2 | 3,012 sq. ft. | 1,569 sq. ft. no N/A N/A
150 6,123 sq. ft 3,002 sq. ft. yes 5-91-186 4th - one SPD
151 6,149 sq. ft. | 3,024 sq. ft. yes 5-90-841 1st - one SPD
5-91-187 4th - one SPD
152 6,120 sq. ft. | 3,000 sq. ft. yes 5-91-188 3rd - cul-de-sac
153 6,084 sq. ft. | 2,970 sq. ft. yes 5-91-059 2nd - cul-de-sac
154 6,039 sq. ft. | 2,932 sq. ft. yes 5-80-842 1st - one SPD
5-91-050 4th - one SPD
155 East 1/2 | 3,033 sq. ft. | 1,418 sq. ft. no N/A N/A

*The lot size is based on the Court established boundary line between public and private

land as described in the Court's June 11, 1996 judgment.

ll Table A-1

The proposed permit applications are being considered as one large integrated
development for several reasons. First, all of the permit applications for the
twelve single family residences are integrally related to the proposed
infrastructure improvements. For example, if the Commission denies any of the
sixteen permit applications, the other projects could not be developed since the
road and revetment would require a new design. Second, the underlying
premise of constructing infrastructure improvements to this stretch of beach is so
that the five lots not included under these permit applications can be developed
in the future. Third, the California Code of Regulations direct the Commission to
consider functionally related development as one project. Section 13053.4(a) of
the California Code of Regulations, Title14, Division 5.5 states in part that, “To
the maximum extent feasible, functionally related developments to be performed
by the same applicant shall be subject of a single permit application...” In
addition, section 13058 of the California Code of Regulations, Title14, Division
5.5 states in part that, “The executive director may consolidate two or more
applications which are legally or factually related for purposes of the staff
documents and/or public hearing....” '
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Although the applicant has submitted sixteen separate permit applications for
residences on twelve lots, the proposed development includes a rock revetment,
road and infrastructure improvements extending across 17 lots all of which are
represented to be under single ownership. Therefore, the Commission is
considering these permit applications and the proposed development to be one
functionally related project.

The proposed project is located on Lechuza Beach south of Sea Level Drive
next to a private locked gate community in the City of Malibu.® The proposed
road extension (Lot A) and seawall will extend across Lots 140 through 155E
and will occupy approximately 80,000 sq. ft. of open sandy beach. Under this
proposal, the residences are sited over the revetment and will extend as far as
89 feet from the coastal biuff face onto sandy beach. The proposed septic
systems will be constructed in the road right-of-way and the leach fields will be
constructed under the asphalt pavement.

The proposed building sites are lots created in the early 1920's and are
designated as residential 1B (4-6 du/acre) in the Certified Malibu/Santa Momca
Mountains Land Use Plan, which the Commission considers as guidance.* The
site is located adjacent to an existing developed private community west of
Broad Beach and Lechuza Point. The beach lots in this community, however,
are largely undeveloped. The eastern 22 of the 35 lots located on the sand
below and adjacent to Sea Level Drive have been deed restricted for the private
recreational use of residents of the locked gate community. While the community
gates do exclude vehicular access to the general public, open pedestrian gates
are provided to allow the public pedestrian access to the beach.

None of the lots that is the subject of these permit applications currently has
road access. Aroad and one structure did exist on this beach in the 1930's but
were washed away in heavy storms in the late 1930's. The proposed project is
located on the undeveloped western portion of the beach beyond the point
where Sea Level Drive presently terminates. Four structures were built on the
sand on the far eastern portion of the beach prior to the creation of the Coastal
Commission and the Commission approved three infill houses in this eastern
area, 5-89-012 (Liberman), 5-90-302 (Gershonoff) and 5-90-807 (Boeckman)
where Sea Level Drive currently exists.

Regarding Lechuza Beach, the Certified LUP, Policy 56-4 states that "public
purchase of beach and accessway properties is an objective in this area." This

3 The City of Malibu incorporated on March 30, 1991.

4 Asdiscussed in Section VI, Local Coastal Program, Lechuza Beach is an area that is now within the
new City of Malibu, which has a general plan in place, but is still in the process of completing its Local
Coastal Program.
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beach is easily accessed from the public beach to the west (El Matador State
Beach). Public access is also provided by two unlocked gates through the
private residential community. In addition, the Environmentally Sensitive
Resources Map of the Malibu/Santa Monica Mountains LUP designates this
beach, the rocky shore area, biuff area and the off-shore kelp beds as
Environmentally Sensitive Habitat Area (ESHA).

2. Project Background and Litigation History.

On January 10, 1991 the Commission denied a set of four applications for
residential development on this beach; 5-90-839, 5-90-840, 5-90-841 and 5-90-
842 (Lechuza Villas West). This project involved the construction of a 1,200 foot
long road extension connecting eastern and western Sea Level Drive,
construction of a 985 foot long rock revetment and construction of four single
family residences. The revetment stretched across the entire beach and
covered 18 vacant lots (Lots 140 - 155). The configuration of the road and
revetment are similar to the current proposed project. This first set of
applications proposed the construction of homes on lots 144, 148, 151 and 154.

On April 11, 1991 the Commission denied another five permit applications for
residential development on this beach; 5-91-049, 5-91-050, 5-91-051, 5-91-058,
and 5-91-058. In these applications the applicant proposed construction of
eastern and western extensions of Sea Level Drive ending in cul-de-sacs
protected by a rock revetment. Under this proposal lots 146 - 152 would not be:
developed leaving the central portion of the beach undeveloped. Five single
family residences were proposed on lots 142, 143, 144, 153 and 154.

On February 26, 1991 the applicant submitted three permit applications 5-91-
183, 5-91-188, and 5-91-190 along with five other permit applications [5-91-184,
5-91-185, 5-91-186, 5-91-187 and 5-91-189 (Lechuza Villas West)] for single
family residences on the subject beach. The applicant proposed a road and
revetment design identical to the project denied on April 11, 1991 (cul-de-sac
design) with the exception of two 60 foot long driveway extensions supported on
caissons to two single family residences on lots 145 and 152. Four of the five
permit applications proposed to place houses on lots 146, 148, 150, and 152
which were located between the terminus of the proposed eastern and western
extension of Sea Level Drive and the proposed revetments. This would place
residential development on lots with no road access or revetment protection
under the cul-de-sac design proposal. To access these lots, Sea Level Drive
and the rock revetment would have to be extended across the entire beach,
which was identical to the road and revetment design proposal denied by the
Commission on January 10, 1991, described above. The applicant requested
that staff not agendize these five applications and the applicant's agent led staff
to believe that these projects would be withdrawn. Therefore, staff went forward
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with only three of the eight projects submitted. However, the applicant's agent
never submitted a written withdrawal request and later the applicant indicated
that it wished to go forward with all eight of the proposed projects under two
separate development scenarios. The two scenarios were: 1) a road and
revetment design ending in cul-de-sacs involving lots 140 - 145 and lots 153 -
155 and 2) a road and revetment design across the entire beach involving lots
140 - 155. Because the Commission opened and continued the hearing on the
three permit applications, the five other permit applications (5-91-184, 185, 186,
187 and 189) had to be heard, acted on separately and presented under
separate staff reports. On December 10, 1991 the Commission denied the
permit applications for the two separate design proposals under permit
applications 5-91-183 through 188 and 190. The apphcant withdrew application
5-91-189 just prior to the hearing.

The applicant then requested the Commission to reconsider its decision on
these permit applications. On July 9, 1992 the Commission granted the
applicant's request to reconsider the permit applications denied in December
1991 in light of the United States Supreme Court decision in Lucas v. South
Carolina Coastal Council (1992) 505 U.S. 1003, 112 S.Ct. 2886. On August 13,
1992 the Commission opened and continued the hearing on these permit
applications to allow Commission staff adequate time to obtain additional
information, to review and conduct site specific studies and address in more
detail the environmental impacts of the proposed projects; and, to seek
information regarding the nature of the applicant's ownership interest in the
_property, the purchase price and terms of purchase, and the details of offers to
purchase the property by private and other interests. In particular, staff sought
information regarding the extent of the applicant's property interest and whether
any public rights existed in the property with which the projects would unlawfully
interfere. Staff indicated to the Commission that it would take approximately two
months to gather this new information. Staff anticipated that the permit
applications would be scheduled for a hearing at the November 1992
Commission meeting. The applicant sued the Commission before these
applications could be brought to a Commission hearing.

In November 1992, by agreement of the parties, the Los Angeles County
Superior Court remanded all of the permit applications previously denied on
these subject properties (5-80-839, 5-90-840, 5-90-841, 5-90-842, 5-91-049, 5-
91-050, 5-91-051, 5-91-058, 5-91-059, 5-91-183;5-91-184, 5-91-185, 5-91-186,
5-91-187, 5-91-188, 5-91-190) for Commission action. These applications
included both of the development schemes described above. On January 14,
1993 the Commission denied the consolidated permit applications. First, the
Commission found that the applicant had failed to meet its burden of showing
that it had a sufficient ownership interest in the property that it wished to
develop. In particular, the applicant failed to show that the proposed residences



Lechuza Villas West
February 4, 1997 Commission Hearing
Page 28

and seawalls would not encroach on publicly-owned tidelands that exist seaward
of the mean high tide line. The Commission relied in part on the photographic
analysis of Francois Uzes, a surveyor employed by the Attorney General on
behalf of the Commission, which indicated that the mean high tide line was
landward of the building "stringline” proposed by the applicant in at least seven
of the 29 aerial photographs that Uzes analyzed. The Commission also relied
on information submitted by the applicant that showed that the mean high tide
line might encroach within the building “stringline”.

Second, the Commission found that the project as proposed would be
inconsistent with several of the resource protection policies of the Coastal Act.
These policies involved the siting of seawalls under Sections 30235 and 30253,
the protection of the public and landowners from risks to health and safety such
as geologic hazards and inadequate fire roads, and the protection of visual
resources under section 30251 and environmentally sensitive habitat under
section 30240. Third, the Commission found that under Coastal Act section
30604 the project, as proposed, would prejudice the preparation of the newly-
incorporated City of Malibu's Local Coastal Program because the City had not
had the opportunity to determine what level of residential or other use it
preferred for the area. Finally, the Commission found that the applicant had
failed to demonstrate under section 30010 that no economic use remained in the
property, given the many alternative uses that had not yet been pursued.

On February 16, 1993 the applicant requested that the Commission reconsider
its January 14, 1993 denial of the consolidated permit applications. On April 14,
1993 the Commission denied the applicant's request for reconsideration.

The applicant filed another petition for a writ of mandate and a complaint
alleging that the Commission’s denial of the consolidated permit applications in
January 1993 violated the Coastal Act and effected a taking of property. In the
mandate phase of the subsequent litigation, the Honorable Robert O'Brien of the
Los Angeles Superior Court denied the applicant’s petition for a writ of mandate.
Judge O'Brien determined that substantial evidence supported the Commission's
decision that the applicant failed to meet its burden of establishing ownership of
the property that it wished to develop. A copy of the Judge's decision is attached
as Exhibit 14. In this litigation the applicant argued that the boundary was not
the moving mean high tide line, but an "average" mean high tide line that had a
fixed location. Judge O'Brien specifically rejected this theory: "This Court
rejects petitioner's contention that People v. Wm. Kent Estate Co. (1966) 242
Cal.App.2d 156 holds that tidal boundaries are to be set by a fixed line." Judge
O'Brien also stated that the Commission had not ignored the Kent Estate
decision, finding "There is no evidence that respondent, in the past or now,
‘chose to ignore' this case." The Judge concluded that the applicant needed to
establish its boundary line in a quiet title action and thereafter apply to the
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Commission for development based on this line. If this development were
denied, the denial could be challenged by a new petition for writ of mandate.

In December 1994 Judge O'Brien issued a statement of decision incorporating
his ruling, but withheld entry of judgment because of a rule requiring that
litigation be resolved by one final judgment (Exhibit 15). In the Judge's view, no
final judgment could be issued until the applicant’s takings claim was resolved. -
The applicant filed both an appeal and a petition for a writ of mandate with the
Court of Appeal seeking expedited review of Judge O'Brien's decision. The
Court of Appeal denied the petition.

In 1990, the Malibu-Encinal Home Owners Association (MEHOA) had filed an
action against the Adamson Company, the previous owner of the Lechuza Beach
property in which MEHOA sought to establish private prescriptive rights in the
subject property on behalf of itself and its members. This litigation was later
amended to name the applicant as a party. Because the location of the public's
tidelands boundary was relevant to MEHOA's action as well as the applicant’s
pending action against the Coastal Commission, the parties (Lechuza, MEHOA,
the Coastal Commission and the State Lands Commission) stipulated to
coordinate the remaining litigation. Under this stipulation, the applicant
amended its complaint to include a quiet title claim against the State Lands
Commission. The State Lands Commission, acting on behalf of the State, filed a
cross-complaint to quiet title against Lechuza. MEHOA, which under its codes,
covenants and restrictions possessed a 25 foot-wide easement for access and
recreation on the sandy beach, joined the action to determine the location of this
express easement. The parties further agreed that in the first phase of the
subsequent litigation, the quiet title issues would be adjudicated. When this first
phase was completed, MEHOA and the applicant would try MEHOA's
prescriptive rights claims. The applicant and the Coastal Commission agreed to
try the applicant’s takings claims upon completion of this second phase.

Trial on the quiet title claims commenced on October 18, 1995, only three -
months after the filing of the applicant's amended complaint. The Lands
Commission contended that the boundary of public tidelands was the "mean
high tide line,” an ambulatory line that moved in response to changes in the
shore profile. The applicant pursued multiple boundary theories, including
arguments that the boundary was fixed in its location by a 1932 mean high tide
line survey for the tract map; that the boundary was fixed in its 1932 location
under an "agreed boundary" theory; that the State was "estopped" to deny the
location of the 1932 boundary: and that, under the Kent Estate decision, the
boundary was to be permanently fixed in an average location.

At trial numerous mean high tide line surveys of the subject property were
admitted into evidence, as well as considerable expert testimony about the
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physical characteristics of the beach. This evidence demonstrated that the
mean high tide line fluctuated over a range of about 100 feet, that there were
numerous occasions on which the proposed project would encroach on land
below the mean high tide line, and that there was a strong erosional trend at the
beach in recent years which meant that the project's encroachment on land
below mean high tide line would continue.

The Honorable Ernest Hiroshige, who presided over the quiet title trial, came to
a different legal conclusion than Judge O'Brien and rejected the argument that
the boundary of public tidelands is the mean high tide line. A copy of Judge
Hiroshige's decision and judgment are attached as Exhibits 16 and 17. In
contrast to Judge O'Brien's decision, Judge Hiroshige determined that Kent
Estate was controlling and required the establishment of a permanently-fixed
average line. Judge Hiroshige therefore held that the seaward boundary of the
applicant’s property should be permanently fixed in the location of a
mathematical average of all 37 surveys that had been performed at the site prior
to the close of the trial. He also stated that in the future the boundary of all other
sandy beach property along California's coastline should be determined by an
average of eight surveys, taken by the landowner once a season over a two-year
period.

With regard to the location of MEHOA's easement, however, Judge Hiroshige
rejected Lechuza's argument that MEHOA's easement should be located 25 feet
landward of the 1932 survey line. Judge Hiroshige instead determined that
MEHOA's express easement extended 25 feet landward from the average mean
high tide line that he had established as the permanent tidelands boundary. As
a result, the applicant's proposed project encroached upon MEHOA's easement
as established by the Court, and therefore the project legally could be built as
originally proposed.

Because the determination of the quiet title issues concluded all remaining
issues between the applicant and MEHOA and the Lands Commission, Judge
Hiroshige entered judgment on the quiet title issues on June 11, 1996. The
Lands Commission moved for a new trial on the grounds that the boundary
decision was erroneous as a matter of law and on the basis of additional surveys
that were performed after the conclusion of trial. The Lands Commission argued
that, when these four new surveys were added to the 37 surveys used by the
trial court, it moved the "average" line by nearly three feet, thus calling into
question the boundary line methodology used by the Court. The Court denied
the motion. On August 14, 1996, the Lands Commission filed a notice of appeal
of the quiet title judgment and the denial of its motion for a new trial. The
applicant also filed an appeal.
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Foliowing the Court's June 11, 1996, judgment, the Coastal Commission moved
for summary judgment on the grounds that the applicant’s takings claims were
not ripe for review because (1) the applicant would have to redesign its project to
avoid encroachment into MEHOA's express easement and (2) consistent with
Judge O'Brien's decision, the Commission could not render a final decision until
the applicant reapplied for a coastal permit based on this new boundary
information. Concurrently, the Commission moved for judgment on the
pleadings on the ground that the applicant’s suit failed to meet the requirements
of the ripeness doctrine because it failed to plead that it made any effort to
pursue alternative, less intensive development plans following the denial of its
permit applications. In short, the Commission argued that the applicant's taking
claims were not ripe for a hearing because the Commission had never issued a
final and authoritative decision about what use could be made of the property.

The applicant filed its own motion for summary adjudication, arguing that as a
matter of law the Commission's denial of its permit applications effected a taking
of its property. The applicant included a statement of 95 undisputed material
facts in support of its motion. The Commission filed a lengthy opposition to the
motion, including six evidentiary declarations and a request for judicial notice.
Referring in each case to supporting evidence, the Commission disputed most of
the applicant’s purportedly undisputed material facts.

Judge Hiroshige, however, granted the applicant's motion for summary
adjudication. Apparently determining that the Commission's 1993 permit decision
was in error because it was based on an incorrect view of the boundary line,
Judge Hiroshige found that the Commission's denial of the applicant 's permit
applications constituted a temporary regulatory taking of property. Among other
arguments, Judge Hiroshige rejected the Commission's argument that the
property had significant economic value even after the Commission's permit
denials, and indicated that the impact of regulation on property's value is
relevant only to damages and not to the issue of whether a taking occurred.
Judge Hiroshige also rejected the Commission's argument that he was
improperly overruling Judge O'Brien's previous determination that the
Commission had acted properly in denying the applicant's permit applications.
Trial on the issue of damages was set for a later time. '

Despite finding that the Commission's permit denial constituted a temporary
regulatory taking, Judge Hiroshige granted the Commission's motion for
summary adjudication on the ground that the applicant’s fifth cause of action for
a permanent takings claim was not ripe for adjudication because Lechuza's
project as proposed encroached on MEHOA's 25-foot easement as defined in
the Court's quiet title decree. The Court indicated that the Commission’s permit
decisions were to prevent encroachment on the property rights of third parties.
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On October 23, 1996, the applicant moved the Court for a peremptory writ of
mandate to remand the old permit applications to the Commission on the ground
that the Court's rulings with regard to the boundary and to the summary
adjudication constituted new evidence. Prior to the hearing on the motion, the
Commission sent the applicant a letter setting forth a proposal by which the
applicant voluntarily could reapply to the Commission in a manner that would
minimize time and expense to the applicant. This proposal included an offer to
waive new permit filing fees and the requirement that the applicant first obtain
approvals from local government before obtaining review by the Coastal
Commission. The applicant has never responded to this proposal.

The Commission objected to the applicant's motion to issue a writ remanding this
matter to the Commission for an additional hearing on numerous grounds,
including the argument that the applicant’s motion to remand was an improper
attempt to circumvent and overrule the decision of Judge O'Brien denying the
writ, and that one superior court judge has no jurisdiction to overrule that of
another. The Commission also objected to the issuance of a judgment granting
a peremptory writ of mandate under California's one final judgment rule because
the judgment would not conclude all remaining issues between the applicant and
the Coastal Commission. Specifically, the Court has yet to determine what, if
any, damages are appropriate in this case given the Court's liability finding. The
one final judgment rule was the reason given by Judge O'Brien in 1994 for not
issuing a judgment denying the applicant's petition for a writ of mandate.
Rejecting the Commission's arguments, the Court on November 26, 1996 issued
a "partial judgment” granting a peremptory writ of mandate and commanded the
Commission hold a hearing and make a final decision on the project within 60
days of the judgment (Exhibits 19 and 20). The writ requires that the
Commission consider the "relevant rulings of the Court" in making its finai
decision.

In December 1996 the Commission conducted a closed litigation session to
consider the Court's ruling. At the end of the closed session it was announced
in public session that the Commission had authorized the Attorney General to
file an appeal of the partial judgment on its behalf. On December 19, 1996 the
applicant responded by filing an ex parte application under Code of Civil
Procedure 1110b for an order holding that the Commission's appeal not operate
as an automatic stay of the partial judgment granting the writ of mandate,
thereby requiring the Commission to reconsider the permit applications at its
January 1997 meeting. The applicant alleged that it would suffer irreparable
harm on the ground that it was threatened with “imminent foreclosure" because a
note on the property had become due. It also argued that remand of the
applications would force the Commission to make a final administrative decision
on what use could be made of the applicant's property.
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The Commission opposed the application on numerous grounds, including the
arguments that the applicant has long been free to voluntarily reapply for a
permit for development on the property, but had refused to do so despite the
‘Commission's willingness to relax its application requirements; and the public
interest would not be served if the Commission were forced to render a final
decision without proper staff analysis and deliberation because this was the
largest development of beachfront property proposed in Malibu since at least
1984 and only one of the current Commissioners had sat during the previous
permit deliberations.

On December 30, 1996, the Court granted the applicant's application to stay the
effect of the Commission's appeal, accepting the applicant's argument that it was
in imminent financial distress, and found that lifting of the automatic stay would
be in the public interest. After oral argument, however, the Court extended the
Commission's time to "take final action” on the applicant’s consolidated permit
applications until noon on February 14, 1997 and added that “[t}here is to be no
further postponement or continuance of such hearing or action." The Judge's
order also provides that subsequently the Commission's decision will be used by
the Court to determine the appropriate amount of damages for a taking. Trial on
the damages phase was continued until March 5, 1997 to allow an opportunity to
assess the impact of the Commission's decision on the claim for damages. A
copy of a notice of ruling of the Court's decision is attached as Exhibit 21.

B. Shoreline Development --Public v. Private Land Ownership

Sections 30210 and 30211 protect the public's right to access consistent with the
California Constitution, and provide that development shall not interfere with the
public's right of access to the sea:

Section 30210:

In carrying out the requirements of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, in recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to
protect public rights, rights of private property owners, and natural resource areas from
overuse.

Section 30211:

Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the use of .
dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

In addition, under Section 30601.5 an applicant has the burden of demonstrating
that it has an ownership interest, or other legal right, interest or entitiement to
use the property for the proposed development.
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1. The Commission's 1993 Permit Findings Regarding Boundary
Issues

Section 30601.5, combined with the issues raised by the Lucas case, prompted
staff to request additional information prior to the Commission's consideration of
the permit applications in January 1993 in order to assess whether the project
would encroach on publicly-owned tidelands. After a review of this information,
the Commission adopted findings in January 1993 that addressed whether the
applicant’s proposed project would encroach on lands or other property '
interests belonging to the public. The Commission's findings included the
following discussion of its understanding of the applicable law:

"The California Supreme Court has defined the ordinary high water mark in tidal
areas as the mean high tide line (MHTL).

“The MHTL consists of a vertical and a horizontal element. [Footnote omitted.]
The vertical element is the mean elevation of all high tides at the location in
question over an 18.6 year period. The horizontal element is the topography of
the shoreline. The MHTL is defined by the intersection of the plane of mean
high tide with the shoreline profile. Where the shore is made of rock or is not
subject to wind and wave action, the elevation of mean high tide will consistently
intersect the shore at the same place. However, where the shore is composed
of sand, the shoreline profile constantly changes as the sand either builds up or
erodes under the action of the waves. In addition, the beach profile can change
considerably from summer to winter along a sandy beach. During the winter, the
beach sand often is eroded due to high strong surf conditions and moved to
offshore bars resulting in a landward migration of the MHTL. In the summer
months, the sand returns to the beach due to the more gentle summer wave
regime and the MHTL moves seaward. With each change in slope or elevation
of the beach the MHTL also changes. (A simplified illustration of this process is
contained in Exhibit 8.) The result is a continually changing MHTL.

"Notwithstanding Civil Code section 830 and case law which calis for the public-
private boundary to be wherever the MHTL is, the applicant proposes a
boundary line fixed at some form of average or mean between the most
landward and seaward MHTL locations. This approach is inconsistent with the
Civil Code and case law. Also, for purposes of seeking an average, there is no
reasonable or scientific basis for selecting among the infinite number of transient
locations of the MHTL on the shifting topography of a sandy beach. Nor is there
a scientifically-recognized time period over which to collect this given number of
MHTL locations. The changes are random, unpredictable, and not subject to
calculation of a dependable average. This is in contrast to the astronomical
variants that determine tide height, which are fully played out over a tidai epoch
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of 18.6 years, and therefore permit the calculation of a retiébie average for tide
height.

"Section 830 states that "the owner of the upland, when it borders on tidewater,
takes to ordinary high-water mark' and City of Oakland v. Buteau (1919) 180
Cal. 83, 87, holds that "a boundary marked by a water line is a shifting boundary,
going landward with erosion and waterward with accretion." Thus, any attempt at
fixing an "average' line would create a different boundary between public and
private lands than that called for by the Civil Code and case law. For example,
when the MHTL moved landward of this “average’ MHTL the public would be
deprived of its ownership of tidelands, which are owned under a common law
trust for the public's benefit (see City of Berkeley v. Superior Court (1980) 26
Cal.3d 515), and which are accorded special additional protection under article
X, sections 3 and 4, of the California Constitution. On the other hand, when the
MHTL moved seaward of this "average' MHTL, the private owner would be
deprived of property rights granted by the Code, including access to the water.”

Having described its understanding of the law, the Commission then considered
. eisting evidence regarding the location of the mean high tide line. In particular,

the Commission considered the analysis of historic aerial photography by
Francois Uzes. Mr. Uzes' photographic analysis indicated that the mean high
tide line was landward of the proposed building "stringline" in at least seven of
the twenty-nine aerial photographs that Uzes analyzed. The Commission also
relied on information supplied by the applicant's engineer David Weiss.
Although Weiss' study concluded that the mean high tide line on the large
majority of occasions would be seaward of the project area, even Weiss' study
indicated that there would be situations where the mean high tide line would be
landward of the project. Because of this evidence that the mean high tide line
has been landward of portions of the project area, the Commission found that
the applicant had failed to demonstrate that it had sufficient ownership interest in
the property as required by Coastal Act Section 30601.5 and had failed to meet
its burden of demonstrating its project would be consistent with Coastal Act
Sections 30211, 30221 and Article X, section 4 of the California Constitution by
not interfering with public access to the sea.

In addition, the Commission found that, even if the State did not have title to the
area in which the applicant proposed to build its project it had still failed to meet
its burden of proving consistency with Article X, section 4 and sections 30211
and 30221 because the project was located in an area periodically covered by
ocean waters and used by the public for recreational purposes and would
conflict with the public's navigational easement over the area covered by the
waters of the Pacific Ocean. The Commission also found that there was
substantial evidence of public prescriptive rights, although it did not rely on this
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as a ground for denial of the project because of the many other reasons which
supported denial.

2. Litigation Concerning Boundary Issues

Following the Commission's January 1993 decision, the applicant pursued its
litigation remedy against the Commission. As previously discussed, Judge
O'Brien of Los Angeles Superior Court upheld the Commission's decision.
Judge O'Brien found that substantial evidence supported the Commission's
decision that the applicant had failed to meet its burden of establishing
ownership of the property that it wished to develop, because there was evidence
that the project would encroach on tidelands during portions of the year. Judge
O'Brien specifically rejected application of the Kent Estate decision and any
requirement that the tidelands boundary be determined by an average, fixed
line. Judge O'Brien concluded that the applicant should establish its boundary
in a quiet title action and then submit a new development application to the
Commission. '

In response to Judge O'Brien's decision, the applicant eventually amended its
petition and complaint against the Commission to quiet title to the property that it
wished to develop. The Lands Commission and the applicant proceeded to trial
in late 1995 to determine the boundary. As previously discussed, Judge
Hiroshige came to a different legal conclusion than Judge O'Brien, and
determined that the Kent Estate decision required that a permanently fixed
average line be established at the subject property. Although considerably
landward of the average line proposed by the applicant during the earlier
proceedings before the Commission, the fixed average line established by Judge
Hiroshige is approximately twelve to twenty feet seaward of the area that the
applicant proposed for development. Both the Lands Commission and the
applicant appealed Judge Hiroshige's decision, and those appeals are now
pending.

In the November 26, 1996 Judgment and peremptory writ remanding the
applicant's permit applications to the Commission, Judge Hiroshige directed the
Commission to reconsider the applications in light of "the relevant rulings of the
Court." Therefore, for the purpose of determining the consistency of the project
with the policies of the Coastal Act, the Commission is required by the Court to
assume that the tidelands boundary is that established by Judge Hiroshige in the
June 11, 1996 judgment, and that there are no public prescriptive rights or public
navigational easement rights in the subject property (Exhibit 17). The
Commission must also assume, pursuant to the June 11, 1996 judgment, that
MEHOA possesses a 25-foot easement immediately landward of the fixed
boundary line. It must further assume, pursuant to the Court’s October 12, 1996
order, that its permit decision must protect MEHOA'S property interests.
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3. Remaining Uncertainty Regarding Boundary Issues.

Although the Commission must assume that the boundary described in the
Court's June 11, 1996 judgment is the applicable boundary for the purposes of
analyzing the applicant’'s permit applications, the Commission is aware that the
June 11, 1996 judgment has been appealed and may be changed by the
reviewing courts. Were the Commission to unconditionally allow the
development of the applicant’s property in reliance on the June 11, 1996
judgment, the rights of the public and of MEHOA could be irreparably harmed
were an appellate court later to determine that the June 11, 1996 judgment was
incorrect and that the public or MEHOA have property rights within the area that
the applicant proposes for development.

The Commission finds that there is considerable uncertainty whether the June
11, 1996 judgment will be sustained on appeal. It further finds that, if the
Commission voted to approve development on the project within the area subject
to public tidelands claims, no such development could commence until the
appeais to determine the location of the appropriate boundary line are decided.
The State Lands Commission has provided considerabie judicial and statutory
authority supporting the view that the mean high tide line is the boundary of
coastal property, including sandy beach front property, and that this boundary is
subject to change in response to changes in the position of the mean high tide
line. The State Lands Commission has also advanced substantial arguments
that the Kent Estate decision is not controlling law, that it conflicts with the
weight of authority, that its "averaging" approach to coastal boundaries has
never been adopted as the rule in any other reported decision in this country,
and that it is inapplicable in the facts of this case. The State Lands
Commission's arguments will be reviewed on appeal, and no useful purpose
would be served in repeating them here. It is sufficient to observe that the State
Lands Commission's arguments demonstrate that there is considerable
uncertainty regarding the outcome of the quiet titie appeal.

The Commission, however, is compelied to respond to the trial court's concern
that the State agencies may have acted in "bad faith" by employing the mean
high tide line boundary rule and by finding in January 1993 that the applicant's
project would encroach on State tidelands. There are a number of reasons why
the Commission respectfully disagrees with this characterization.

a. As previously recited, there is considerable support for the State's position
that the boundary of coastal property, including sandy beach, is the ambulatory
mean high tide line. There is also considerable support for the State agencies'
position that the Kent Estate decision, which remains the only reported decision
in the United States to suggest the use of a fixed average line as a coastal
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boundary, conflicts with existing California law and, on its own terms, is
inapplicable in the facts of this case. That Judge O'Brien agreed with these
views and that the applicant itself has appealed Judge Hiroshige’s application of
Kent Estate, supports the conclusion that neither the Commission nor the State
Lands Commission acted in bad faith by declining to follow the Kent Estate
decision.

b. The applicant's contention that the Coastal Commission invented or
concocted the idea that the mean high tide line is the coastal boundary as a
pretext to deny its project following the Lucas decision is contradicted by the
administrative record. In numerous permit applications decided before the
Lucas decision, the Commission treated the mean high tide line as the boundary
of tidelands, just as it did in the applicant’s case.

C. Similarly, the applicant's contention that the State Lands Commission
invented the idea that the tidelands boundary is the ambulatory mean high tide
line for the purpose of preventing this proposed development is insupportable.
The Lands Commission has long taken the position that the boundary of public
tidelands is the mean high tide line as it exists from time to time. For example, in
a 1981 letter responding to a question about the boundary line at Lechuza
Beach, the Lands Commission's Executive Officer stated:

The courts have held that under natural conditions, the location of the
ordinary high-water mark is an ambulatory line, changing from day to day
depending upon the available sand supply and other factors. (See
Declaration of Jane Sekelsky at pp. 3-4, §5-9, Ex. D, p. 1.)

As a further example, in 1976 the Lands Commission’s Assistant Manager for
Land Owner Operations responded to a question about the boundary on the
open coast by stating:

It is the policy of this office to consider the shoreline property boundary to
be the present location of the line of mean high-water as it exists from day
today. (ld., Ex E, atp. 1.)

The State Lands Commission has supplied a number of other similar letters
demonstrating that it has long advocated the position that the boundary is the
ambulatory mean high tide line, which is precisely the same position that it has
taken throughout these proceedings.

d. Although the applicant has suggested that the Commission relied on
questionable evidence that the project encroached on State lands, Judge
O'Brien found that the Commission's reliance on the Uzes photographic analysis
constituted substantial evidence in support of its findings that the project would
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encroach upon the mean high tide line. Moreover, numerous mean high tide line
surveys of the applicant’s property were introduced into evidence at the quiet
title trial, and those surveys corroborated the analysis of Mr. Uzes that the
project proposed by the applicant would frequently encroach on land below the
mean high tide line. Mr. Uzes concluded that only seven of the twenty-nine
aerial photographs that he examined demonstrated that the project would
encroach on lands below mean high tide line. Since Mr. Uzes' report was
completed in October 1992, however, 23 of the 34 field mean high tide line
surveys of Lechuza Beach have been landward of the applicant’s original
building stringline. In other words, although 24 percent of the photographs that
Mr. Uzes analyzed showed the mean high tide line landward of the proposed
“stringline”, fully 70 percent of the actual field surveys showed the mean high
tide line landward of the proposed “stringline”. Although the applicant in the past
has attempted to portray any encroachment of the project below the mean high
tide line as an aberration, the mean high tide line surveys that have been
conducted since the 1993 permit hearing demonstrate that in 1993, 1994, 1995
and 1996 the proposed project area frequently encroached on tidelands below
the mean high tide line. Thus, this compelling new evidence completely supports
the factual basis of the Commission’s 1993 decision.

e. The applicant’s claim that the Commission did not consider boundary issues
until the January 4, 1993 permit findings is also contradicted by the
administrative record. In each of the Commission's three sets of permit findings
in 1991, the Commission referred to its concern about the project's impact on
public access to public tidelands, making specific reference to the tidelands
boundary. The Commission did not need to deny the project on the basis of the
project's encroachment on public lands in 1991, because there were many other
bases for denial and because the State Lands Commission did not have recent
survey evidence on possible encroachment at the time of the 1991 permit .
decisions. There is now abundant evidence of the project's encroachment
below the mean high tide line and both this Commission and the State Lands
Commission would have violated their statutory obligations to protect the public's
tidelands if they had chosen to ignore this evidence.

Therefore, both the Commission and the State Lands Commission recognized
the mean high tide line as the boundary of public tidelands long before the
Lucas decision and before the 1993 permit hearings. Once made aware of
probative evidence that the project would encroach below mean high tide line,
both Commissions performed their statutory duties and analyzed project impacts
in light of this evidence. Judge O'Brien's decision supports the conclusion that
the agencies’ decisions to analyze the impacts of the project on public tidelands
were made in good faith. The Commission thus, must respectfully disagree with
the suggestion that it acted in bad faith by denying the project because it
encroached on public property.
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in summary, the Commission finds that there remains considerable uncertainty
whether the boundary line in the June 11, 1996 quiet title judgment will be
sustained by the California appellate courts. Therefore, although the
Commission must treat the boundary described in the June 11, 1996 judgment
as the boundary for the purposes of evaluating the impacts of this project, as
directed by the Court, the Commission finds that if it votes to approve
development within the area subject to public tidelands claims, no such
development could commence until the appellate courts finally have resolved the
boundary issues.

C. Shoreline Protective Devices

As stated previously, the project involves the construction of a 1,000 ft. long,
approximately 33 ft. wide rock revetment (described in more detail below). The
seaward extent of the revetment will range from approximately from 60 to 85 feet
seaward from the base of the coastal bluff (west to east) out into the sandy
beach and intertidal zone. The revetment is necessary to protect the proposed
1,060 ft. long road that, as designed, will connect western and eastern Sea
Level Drive. The revetment is also necessary to protect the proposed septic
systems. As designed by the applicant, the project’s leach fields will be located
under the road and the septic tanks will be located in the road right-of-way which
is an approximate 20 ft. wide area between the road and the twelve proposed
residences.

The applicant today asserts that two seawall designs have been proposed: a
rock revetment and a concrete soldier pile/caisson vertical bulkhead (referred to
as vertical bulkhead).® This assertion requires some scrutiny. The applicant
originally proposed a rock revetment seawall design as part of its initial permit
applications. On November 4, 1992 the applicant submitted conceptual plans
illustrating the vertical bulkhead design. As described in the preceding section,
V.A., and as described in the October 23, 1992 staff report, the applicant never
formally revised the project to inciude the vertical bulkhead design, and has
never submitted engineered plans with representative cross sections and
relevant technical reports in support of the design. The 1992 conceptual
drawings of the vertical bulkhead represented a significantly different project
than what was previously submitted by the applicant. Therefore, the following
discussion is focused on the project before the Commission--a 1,000 foot long
rock revetment as proposed in the permit application. Given the Court's
directive to make a final decision and given the parallel between the two
designs, however, the Commission's findings regarding the impact of the rock

8 Letter to Jack Ainsworth from ShermanEStacey, dated January 14, 1997, pg. 4.
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revetment should be considered applicable to the vertical bulkhead design as
well.

After identifying the applicable Coastal Act sections and LUP policies, the
Commission's discussion of the impacts of the shoreline protective device will
proceed in the following manner. First, the Commission describes the physical
characteristics of the Lechuza shoreline(Section V.C.1). Second, the
Commission analyzes the dynamics of the Lechuza shoreline and concludes that
it is an eroding beach (Section V.C.2). Third, the Commission analyzes the
location of the proposed shoreline protective device in relation to wave action
and concludes that the shoreline protective device will frequently be subject to
wave runup and wave energy (Section V.C.3). Finally, the Commission analyzes
and concludes that the proposed shoreline protective device will adversely
impact the public beach and private lateral easement of MEHOA as defined by
the Court because it contributes to erosion of the shoreline through increased
beach scour, end effects and retention of shore material (Section V.C.4).

As evidenced in the discussion below, there is substantial evidence that any
development along this stretch of Lechuza Beach will require a shoreline
protective device and that such development will adversely impact the natural
shoreline processes. Therefore, it is necessary to review the proposed project
for its consistency with Sections 30235, 30250(a) and 30253 of the Coastal Act.

Section 30235 of the Coastal Act states:

Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls,
and other such construction that alters natural shoreline processes shall be
permitted when required to serve coastal-dependent uses or to protect existing
structures or public beaches in danger from erosion and when designed to
eliminate or mitigate adverse impacts on local shoreline sand supply. Existing
marine structures causing water stagnation contributing to poliution problems and
fish kills should be phased out or upgraded where feasible.

Section 30253 of the Coastal Act states:

New development shall:

(1)  Minimize risks to life and property in areas of high geologic, flood, and fire
hazard.

(2) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or
surrounding area or in any way require the construction of protective
devices that would substantially alter natural landforms along biuffs
and cliffs.
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Section 30250(a) of the Coastal Act states, in part:

New residential, commercial, or industrial development, except as otherwise
provided in this division, shall be located within, contiguous with, or in close
proximity to, existing developed areas able to accommodate it or, where such
areas are not able to accommodate it, in other areas with adequate public services
and where it will not have significant adverse effects, either individually or
cumulatively, on coastal resources.

This project does not fall into any of the three categories where a shoreline
protective device® may be permitted by the Commission. The proposed project
includes the construction of residential structures which do not constitute a
coastal-dependent use, as defined in section 30101 of the Coastal Act.” Further,
the proposed project site is undeveloped so the proposed revetment will not
protect existing structures. Finally, the proposed revetment would not protect a
public beach. The applicant has not specifically contended that the project falis
into any of these three categories. Nor has the applicant addressed the project’s
impacts on local shoreline sand supply in order to ascertain whether the seawall
is designed to eliminate adverse impacts to it. Independently, staff has
undertaken this review.

To assist in the determination of whether a project is consistent with sections
30235, 30253 and 30250(a) of the Coastal Act, the Commission has, in past
Malibu coastal development permit actions, looked to the certified Malibu/Santa
Monica Mountains Land Use Pian (LUP) for guidance. As noted in the project
description, the LUP has been found to be consistent with the Coastal Act and
provides specific standards for development along the Malibu coast. For
example, policies 166 and 167provide, in concert with Coastal Act section
30235, state that revetments, seawalls, cliff retaining walls and other shoreline
protective devices be permitted only when required to serve coastal-dependent
uses, to protect existing structures or new structures which constitute infill
development® and only when such structures are designed and engineered to
eliminate or mitigate the adverse impacts on the shoreline and sand supply. In
addition, Policy 1563 indicates that development of sites that are exposed to
potentially heavy tidal and wave action shall require that development be set
back a minimum of 10 ft. landward from the mean high tide line.

® Shoreline Protective Device is also referred to in the findings as seawall or revetment.
“Coastal—dependent development or use” means any development or use which requires a site on, or
ad;acent to, the sea to be able to function at all. (Coastal Act Section 30101)
® The term “infill development” will be discussed in greater detail in section V.C5., Past Coastal
Commission Action.
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1. Proposed Project and Site Shoreline

The City of Malibu contains a 27 mile long narrow strip of coast that is backed by
the steep Santa Monica Mountains. Unlike most of the California coast, the
shoreline in Malibu runs from east to west and forms south-facing beaches.
Lechuza Beach is located on the western end of Malibu and is backed by small
coastal bluffs (Exhibit 1). Lechuza Point to the east and a natural drainage
course, Lechuza Creek, to the west comprise the boundaries of the approximate
2,700 ft. long beach known as Lechuza. The natural low rocky points at the
eastern and western ends of the narrow beach function somewhat as a groin
field where some sand accumulates on the downcoast section of the beach
(eastern end). ‘

Lechuza Beach is located within the Zuma Littoral Cell, which geographically
extends from approximately the Ventura/Los Angeles County line to Point Dume.
in contrast to the eastern end (Point Dume to Topanga) of Malibu where most of
the sediment is derived from local streams, 60% of the Zuma Cell's net total
sediment is derived from beach/bluff erosion and only 40% is derived from the
local streams.’

The western section of Lechuza Beach (approximately 1,350 feet) is backed by
coastal bluffs which range in height from 50 to 55 feet. Lechuza Beach is
considered a narrow beach where the sandy beach area in normal seasonal
conditions ranges from 50 ft. in width (winter profile) to 140 ft. in width (summer
profile) (Exhibit 9). *° The landward extent of the beach is determined by the
base of the bluff. As such, Lechuza Beach is best characterized as a narrow,
bluff backed beach.

The sources of sediment for bluff backed beaches are the bluffs themselves, as
well as the material that has eroded from inland sources and is carried to the
beach by small coastal streams. While beaches seaward of coastal bluffs follow
similar seasonal and semiannual changes as other sandy beaches, they differ
from a wide beach in that a narrow, bluff backed beach does not have enough
material to maintain a dry sandy beach area during periods of high wave energy.
Thus, unlike a wide sandy beach, a narrow, bluff backed beach may be scoured
down to bedrock during the winter months. In general, and under natural
conditions, beaches such as Lechuza will expose the back of the bluff to more
frequent wave attack as the beach erodes. This wave attack will lead to
eventual erosion and retreat of the lower portions of the bluff. The dynamic of
bluff erosion and retreat results in landward movement of the beach'’s location
and, in turn, establishment of a new beach area. '

® Army Corps of Engineers, Los Angeles District, Reconnaissance Study of the Malibu Coast. 1994,
10 Lechuza Beach Report, Coastal Frontiers Corporation, January 12, 1997, Figure 3.
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2. Lechuza Beach Is an Eroding Beach

Having defined Lechuza as a narrow, bluff-backed beach, the next step is to
determine the overall erosion pattern of the beach. Determination of the overall
beach erosion pattern is one of the key factors in determining the impact of the
seawall on the shoreline. In general, beaches fit into one of three categories: 1)
eroding; 2) equilibrium; or 3) accreting. The persistent analytical problem in
dealing with shore processes in California is distinguishing long-term trends in
shoreline change from the normal, seasonal variation. In the past, there has
been much debate between the applicant and the Commission staff as to what
the overall erosion pattern of Lechuza Beach is. In preparation for the quiet title
trial, however, the parties developed information about the behavior of Lechuza
beach This newly-developed information compels the conclusion that Lechuza
Beach is an eroding beach.

First, a U.S. Army Corps of Engineers 1994 Reconnaissance Report regarding
the Malibu/Los Angeles County coastline concludes that Lechuza Beach i |s
sufferlng from long-term shoreline retreat which averages 1 foot per year."

Next, Peter Gadd, a highly-experienced coastal engineer, has evaluated
considerable information that bears on the behavior of Lechuza Beach, including
wave data records that were compiled at the National Oceanic Atmospheric
Administration buoy located off the Malibu coast from 1980 to 1995, mean high
tide line surveys of the beach, and profiles showing the amount of sand depth at
locations perpendicular to the beach. Mr. Gadd is a principal in Coastal
Frontiers, Inc., a coastal engineering firm on whose behalf Mr. Gadd has
analyzed shoreline processes throughout the entire southern California
coastline. Mr. Gadd found that the fluctuations of the Lechuza Beach shoreline
are highly irregular and unpredictable. His 1996 Report states:

A simplified coastal engineering evaluation would expect that a sandy
beach will erode during the stormy winter months, and accrete during the
calm summer period. As shown in Figure 3 (Exhibit 9 of this report), this
seasonal fluctuation is noted at Lechuza Beach during some years, and
not during others. For example, summertime beach growth is noted in
1992, 1993 and 1996. No such seaward growth is seen in 1994 and
through September of 1995. There is no reasonable expectation that
sand loss from the winter time erosion will be completely replaced by
summertime accretion.

Mr. Gadd has concluded, from his review of this evidence, that the fact that
Lechuza Beach does not always fully recover from previous winter storm erosion
is strong evidence which negates the conclusion that Lechuza is an equilibrium

11This is based on estimated average vertical and horizontal scour prepared with the assistance of the
numerical computer program model “SBEACH”.
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beach. Furthermore, his review of the fluctuations of mean high tide lines
spanning a 68-year period from 1928 to October 1996 led him to conclude that
there is a distinct erosional trend that confirms the findings of the Corps of
Engineers (Exhibit 9).

In addition, Dr. Richard Seymour, a world-renowned expert in coastal processes,
reviewed and analyzed surveys from the early 1930s and surveys from 1990
through 1995 and testified that Lechuza Beach is an eroding beach with an
ongoing erosional trend. He further concludes that the irreversible development
trends along the coast will only exacerbate the erosion patterns found at
Lechuza Beach and that the present erosional trend of this beach will continue
into the future.™

The reports produced by the applicant's consultants with regard to the nature of
Lechuza Beach were not persuasive when first presented to the Commission
and have since been further undermmed by the newly-developed evidence
regarding the behavior of the beach." Although the applicant's consultants
conclusorily statement that this was not an eroding beach, they provided no
significant analysis or study in support of this conclusion. The applicant’s
consultants, for instance, failed to reference past studies regarding the erosional
characteristics of Southern California beaches. A number of the mean high tide
line surveys that the applicant's consultants relied on in support of their
conclusions turned out, upon later examination, to have been "extrapolations” of
surveys performed at other beaches, and the consultants later conceded that
they were unable to locate the surveys on which these extrapolations were
based. Thus, the consultants' belief that the mean high tide line would not
retreat within the project area was based on limited or erroneous survey
information and, even more importantly, has been flatly contradicted by
numerous surveys conducted since the Commission's last permit hearings.*
Finally, the Commission notes that, even if the applicant's view were correct,
many studies performed on both equilibrium and eroding beaches evidence that
loss of beach occurs on both types of beaches where a shoreline protective
device exists, as discussed at length in the Commission's January 14, 1993
findings. .

Consequently, based on the relevant new information about the behavior of
Lechuza Beach and the analysis of two highly qualified experts (Gadd and
Seymour), the Commission finds that Lechuza Beach is an eroding beach, not
an equilibrium beach.

12 Testimony of Dr. Richard Seymour, December 11, 1995,

'3 The statement of qualifications of Mr. Weiss, Mr. Hale, and Mr. Mernll the applicant's consultants, as
well as those of Mr. Gadd, Mr. Moore and Dr. Seymour, are included in the administrative record.
14 Yet, even the applicant’s geologist, Mr. Merrill notes that the rocky part of the shoreline is susceptible
to wave attack and scour, where the rate of retreat of the shoreward slope is on the rate of 2 inches per
year. Engineering Geologic Report, Project 08766, by Geoplan Inc., August 27, 1990, pg. 6.
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3. Location of the Proposed Shoreline Protective Device in Relation
to Wave Action

The other key factor in determining the impact of the seawall on the shoreline is
the location of the proposed protective device in relationship to the expected
wave runup. The 1,000 ft. long rock revetment will extend seaward from the base
of the bluff approximately 60 ft. along the west end and approximately 85 ft.
along the east end (Exhibit 2). The majority of the revetment is approximately 33
ft. in width and 15 ft. in height (Exhibit 4). The revetment will be constructed on
a 1.5:1 slope (horizontal to vertical) and will occupy an approximate 33,000 sq.
ft. sandy beach area. When considered with the total site development, the area
of sandy beach occupied will be approximately 80,000 sq. ft. Survey data
presented in the beach scour section of this report will show fluctuations of the
beach profiles within the project site during the 1951-1996 time period. The
profile data show that the position of the proposed revetment and support piles
intrude on the historical areas of wave run-up and beach sediment transport. It
will further show that the revetment is located near documented positions of the
MHTL, and that inundation of the beach fronting the seawall will occur frequently
during high tide and low beach profile conditions (Exhibit 6)..

It is important to accurately calculate the potential of wave runup and wave
energy to which the seawall will be subject. Dr. Douglas Inman, renowned
authority on Southern California beaches concludes that, “The likely detrimental
effect of the seawall on the beach can usually be determined in advance by
competent analysis." Dr. Inman further explains the importance of the seawall’s
design and Iocation as it relates to predicting the degree of erosion that will be
caused by the seawall. He states:

While natural sand beaches respond to wave forcing by changing their
configuration into a form that dissipates the energy of the waves forming
them, seawalls are rigid and fixed, and at best can only be designed for a
single wave condition. Thus, seawalls introduce a disequilibrium that
usually results in the reflection of wave energy and increased erosion
seaward of the wall. The degree of erosion caused by the seawall is
mostly a function of its reflectivity, which depends upon its design and
location.’®

Prior to the 1993 hearing, the applicant submitted a "Wave Uprush Report"
prepared by David Weiss (Coastal Engineer) which discussed the project's
location relative to the wave uprush onto the beach area. The report generally
indicated that the revetment would be acted upon during the most extreme high
tide wave conditions. The study indicates that the wave runup would extend

15 Letter dated 25 February 1991 to Coastal Commission staff member and engineer Lesley Ewing from
Dr. Douglas Inman.
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abproximate!y 37 feet landward of the Sea Level Drive right-of-way which is at
the base of the coastal bluff. The report further states that:

In the case of the proposed revetment or possibly vertical seawall, the
structures will be acted upon only very rarely under storm events of
design magnitude. The few times that the revetment would be subject to
wave action would cause very little change in the energy level of the
waves, since the revetment is located so far back on the backshore of the
beach that most energy of the wave is lost due to uprush by the time it
reaches the exposed face of the revetment.

In addition, the applicant's consulting geologist, John Merrill indicated that the
proposed revetment will be placed in a location that will realize all but rare
impact of wave runup and, therefore, the revetment is not likely to significantly
affect the beach. The report states:

The revetment will be located inland 50 feet from the foreshore where it
will be virtually untouched by wave runup. It is anticipated that the rare
combination of high storm waves superposed on high tide may result in
wave uprush impacting the revetment.

As noted throughout the Commission's findings, however, the applicant's studies
were based on a serious misapprehension of the extent to which the beach has
been subject to wave run up and wave energy. The recent survey and profile
evidence demonstrates empirically that the proposed revetment would routinely
be within an area of wave runup, and that the applicant's consultants were
simply wrong in concluding otherwise.

First, as illustrated in Exhibit 7A. and 7B., wave run-up has extended to the base
of the bluff in 1993, 1994 and 1995, in addition to 1983 and 1988. The proposed
revetment is 60-85 feet seaward of the base of the bluff, and therefore is easily
subject to wave attack.

Second, over the last 13 years this beach has been completely denuded of
sediment twice at minimum, in the winters of 1983 and 1988." This is strong
evidence of repeated runup to the base of the bluff with sufficient energy to
transport all beach material offshore.

Third, photographic evidence over a number of years and repeated observations
by Commission staff over the last five years indicate that this beach is severely
depleted of sand in the winter months. Furthermore, the depletion is not a
transient event but appears to persist for days, weeks or even months at a time.

Fourth, the nine profiles taken at two locations on the beach from 1951 to 1996
show that the proposed revetment has been proposed in an area where major
changes in the shore profile have occurred, confirming that the revetment would
routinely be subject to wave action and wave energy. (Exhibits 10A and 10B).

16 Letter to Commission staff member John Ainsworth from lan Collins of Arctec Offshore Corporation,
Oct. 12, 1992
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Fifth, the actual locations of the mean high tide line have been far more
landward than those considered by the applicant in the design of the proposed
revetment. Of the 34 mean high tide line field surveys performed at Lechuza
Beach since the Uzes photographic study, 23 (nearly 70%) showed that the
mean high tide line was landward of the project area as proposed by the
applicant in its 1991 permit applications (Exhibit 6). The encroachment ranged
from 1 foot to 33 feet. As explained in the preceding section V.B, Shoreline
Development, the applicant revised its project in response to the court-imposed
easement line. When evaluating the location of the latest 34 surveyed mean
high tide lines as compared to the project’s new proposed location, 14 of the
surveyed lines were landward of the new project area as defined by the MEHOA
easement line. The encroachment of the proposed development beyond the
mean high tide line ranged from 1 foot to 20 feet and in over half of the 14
surveys, the project was seaward of the line by 8 feet or more. This information
casts substantial doubt on the conclusions of the applicant's studies as those
studies which were premised on the highly erroneous assumption that the mean
high tide line rarely, if at all, would move within the original project area.

Sixth, as Mr. Gadd points out, there have been substantial landward movements
of the mean high tide line even during years like 1996 where there were no
unusual storm events, such as those experienced in the 1982-83 period.
Additionally, Mr. Gadd documented that after the erosion which occurred as a
result of the 1995 winter condition, the beach did not recover to a great extent
prior to September 1995, which suggests that there was no sand supply in the
nearshore zone to nourish the beach environment. If the beach does not rebuild
itself in the summer (after a winter where the beach eroded), there is a much
greater probability that wave runup onto the protective device will occur the
following winter season at a more rapid rate and for a longer period.

Seventh, the applicant's wave uprush analysis was reviewed by Jon Moore, a
civil engineer with a specialty in coastal processes, who found that the site will
experience higher wave runup than calculated by the uprush analysis performed
by the applicant's consuitant. Mr. Moore states:

My calculations suggest higher runup potential on the revetment. In my
opinion, the applicant has not used a severe enough scour depth and
stillwater level commensurate with a 1983-type storm scenario. Only two
wave period/deep water wave height conditions were considered which -
do not necessarily yield the most critical runup conditions that might occur
over the life of the project.

Therefore, the most current measurements of wave runup strongly evidence that
the proposed seawall will be subject to wave action during a typical storm event
and possibly on a routine basis when there is an eroded “winter” beach. Given
that there is strong evidence that Lechuza is subject to long-term erosional
trends, the frequency of wave exposure will increase as the beach width
decreases with time,
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Therefore, the proposed revetment at Lechuza Beach is ill conceived in that it
contradicts two basic premises of siting coastal structures on sandy beaches:

1) The most important factor affecting the potential impact of a seawall on
the beach is whether there is long-term shoreline retreat. (Note: The U.S.
Army Corps of Engineers, Los Angeles District 1994 Reconnaissance
Study of the Malibu Coast and site specific survey data spanning the
1928-1996 time frame indicates that Lechuza Beach is suffering long-term
shoreline retreat which averages 1 foot per year). Such retreat is a
function of sediment supply and/or relative sea level change. Where long-
term retreat is taking place...and this process cannot be mitigated, then
the beaches in front of seawalls in these locations will eventually
disappear."”

2) One of the most critical factors controlling the impact of a seawall on
the beach is its position on the beach profile relative to the surf zone. All
other things being equal, the further seaward the wall is, the more often
and more energetically it can interact with the waves. The best place for a
seawall, if one is necessary, is at the back of the beach where it provides
protection against the largest of storms. By contrast, a seawall built out to
the mean high water line may constantly create problems related to frontal
and end scour, as well as upcoast sand impoundment.

Based on the above discussion, the Commission finds that the proposed rock
revetment will encroach into an area of the beach that will be frequently subject
to wave run up. Furthermore, the Commission finds that Lechuza Beach is a
narrow, irregularly fluctuating beach subject to an erosional trend. Therefore,
the following discussion is intended to evaluate the impacts of the proposed
seawall on the beach based on the above information which identified the
specific structure design, the location of the structure and the shoreline
geomorphology.

4, Effects of the Shoreline Protective Device on the Beach

The proposed 1,000 ft. long rock revetment will be constructed at a 1.5:1 slope
(horizontal to vertical) and will occupy a fairly large area of the beach -
approximately 33,000 sq. ft. An engineered revetment typically has an outer
layer of rock or stone large enough to withstand anticipated wave forces, a
support layer of smaller material and often, an underlayer of fine gravel or
geotextile material which keeps material from the supporting embankment from
being removed by waves or water flows. Rock revetments operate on the
principle that much of the wave's energy will be absorbed by the rocks and

v Tait, J.F. and G.B. Griggs, “Beach Response to the Presence of a Seawall: A Comparison of Field
Observations,” Shore and Beach, 1990, Vol. 58, No. 2, pp 11-28.
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dissipated within the voids of the wall, thereby protecting the landward area from
erosion and direct wave attack. When a revetment is backed by a geofabric
layer, as is the proposed revetment, the geofabric often functions like a solid
barrier and reflects all wave energy which penetrates through the revetment rock
layer.

The proposed project involves a shoreline structure that will affect the
configuration of the shoreline and the beach profile and that will have an
adverse impact on the shoreline. Even though the precise impact of shoreline
structure on the beach is a persistent subject of debate within the discipline of
coastal engineering, and particularly between coastal engineers and marine
geologists, it is generally agreed that the shoreline protective device will affect
the configuration of the shoreline and beach profile. The main difference
between a vertical bulkhead and rock revetment seawall is their physical
encroachment onto the beach. However, it has been well documented by
coastal engineers and coastal geologists that shoreline protective devices or
shoreline structures in the form of either a rock revetment or vertical bulkhead,
will adversely impact the shoreline as a result of beach scour, end scour (the
beach areas at the end of the seawall), the retention of potential beach material,
the fixing of the back beach and the interruption of longshore processes. In
order to evaluate these impacts relative to the proposed structure and its
location on Lechuza Beach, each of the identified effects will be evaluated
below.

a. Beach Scour

Scour is the removal of beach material from the base of a cliff, seawall or
revetment due to wave action. The scouring of beaches caused by seawalls is a
frequently-observed occurrence. When waves impact on a hard surface such as
a coastal bluff, rock revetment or vertical bulkhead, some of the energy from the
wave will be absorbed, but much of it will be reflected back seaward. This
reflected wave energy in combination with the incoming wave energy, will disturb
the material at the base of the seawall and cause erosion to occur in front and
down coast of the hard structure. This phenomenon has been recognized for
many years and the literature acknowledges that seawalls have some effect on
the supply of sand. The following quotation summarizes a generally accepted
opinion within the discipline of coastal engineering that, “Seawalls usually cause
accelerated erosion of the beaches fronting them and an increase in the
transport rate of sand along them.”

Ninety-four experts in the field of coastal geology, who view beach processes
from the perspective of geologic time, signed the following succinct statement of
the adverse effects of seawalls:
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These structures are fixed in space and represent considerable effort and
expense to construct and maintain. They are designed for as long a life
as possible and hence are not easily moved or replaced. They become
permanent fixtures in our coastal scenery but their performance is poor in
protecting community and municipalities from beach retreat and
destruction. Even more damaging is the fact that these shoreline defense
structures frequently enhance erosion by reducing beach width,
steepening offshore gradients, and increasing wave heights. As a result,
they seriously degrade the environment and eventually help to destroy
the areas they were designed to protect.”

The above 1981 statement signed by 94 respected coastal geologists indicates
that sandy beach areas available for public use can be harmed through the
introduction of seawalls. Thus, in evaluating an individual project, the
Commission assumes that the principles reflected in that statement are
applicable. To do otherwise would be inconsistent with the Commission's
responsibilities under the Coastal Act to protect the public's interest in shoreline
resources.

The impact of seawalls as they are related to sand removal on the sandy
beaches is further documented by the State Department of Boating and
Waterways:

While seawalls may protect the upland, they do not hold or protect the
beach which is the greatest asset of shorefront property. In some cases,
the seawall may be detrimental to the beach in that the downward forces

of water, created by the waves striking the wall rapidly remove sand from
the beach.”®

Finally this observation was underscored more recently in 1987 by Robert G.
Dean in “Coastal Sediment Processes: Toward Engineering Solutions”:

Armoring can cause localized additional storm scour, both in front of and
at the ends of the armoring...Under normal wave and tide conditions,
armoring can contribute to the downdrift deficit of sediment through
decreasing the supply on an eroding coast and interruption of supply if
the armoring projects into the active littoral zone.?

It is generally agreed that where a beach is eroding, the erection of a seawall
will eventually define the boundary between the sea and the upland. This result
can be explained as follows: on an eroding shoreline fronted by a beach, a
beach will be present as long as some sand is supplied to the shoreline. As
erosion proceeds, the entire profile of the beach also retreats. This process

18 Saving the American Beach: A Position Paper by Concerned Coastal Geologists (March 1981,
Skidaway Institute of Oceanography), pg. 4.

19 State Department of Boating and Waterways (formerly called Navigation and Ocean Development),
Shore Protection in California (1976), page 30. ‘

20 Coastal Sediments ’87.
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stops, however, when the retreating shoreline comes to a seawall. While the
shoreline on either end of the seawall continues to retreat, shoreline retreat in
front of the seawall stops. Eventually, the shoreline fronting the seawall
protrudes into the water, with the winter MHT fixed at the base of the structure.
In the case of an eroding shoreline, this represents the loss of a beach as a
direct result of the seawall.

Dr. Craig Everts found that on narrow beaches where the shoreline is not
armored, the most important element of sustaining the beach width over a long
period of time is the retreat of the back beach and the beach itself. He
concludes that:

Seawalls inhibit erosion that naturally occurs and sustains the beach.
The two most important aspects of beach behavior are changes in width
and changes in the position of the beach. On narrow, natural beaches,
the retreat of the back beach, and hence the beach itself, is the most
important element in sustaining the width of the beach over a long time
period. Narrow beaches, typical of most of the California coast, do not
provide enough sacrificial sand during storms to provide protection
against scour caused by breaking waves at the back beach line. This is
the reason the back boundary of our beaches retreats during storms.*’

Dr. Everts further conciudes that armoring in the form of a seawall interrupts the
natural process of beach retreat during a storm event and that, “A beach with a
fixed landward boundary is not maintained on a recessional coast because the
beach can no longer retreat.”

The Commission has observed this phenomenon up and down California's
coast, where a seawall has successfully halted the retreat of the shoreline, but
only at the cost of usurping the beach. For example, at La Conchita Beach in
Ventura County, placement of a rock revetment to protect an existing roadway
has caused narrowing of the existing beach. Likewise, at City of Encinitas
beaches in San Diego County, construction of vertical seawalls along the bluffs
to protect existing residential development above, has resulted in preventing the
bluffs’ contribution of sand to the beaches, resulting in narrowing. Although this
may occur only slowly, the Commission concludes that it is the inevitable effect
of constructing a seawall on an eroding shoreline. In such areas, even as
erosion proceeds, a beach would be present in the absence of a seawall. As set
forth in earlier discussion, Lechuza Beach is eroding and, therefore, the effects
of the proposed seawall on the shoreline will become increasingly severe as the
beach erodes further landward and as the protective device becomes a
dominant component of the shoreline system.

These studies thus confirm that beach scour is a likely result of the placement of
seawalls in an area subject to wave runup. In this case, the evidence has

21 Letter Report dated March 14, 1994 to Coastal Commission staff member and engineer Lesley Ewing
from Dr. Craig Everts, Moffat and Nichols Engineers.



Lechuza Villas West
February 4, 1997 Commission Hearing
Page 53

already demonstrated that Lechuza is an eroding beach and that the proposed
revetment is likely to be routinely subject to wave action. Based on his analysis,
Mr. Gadd concluded that the proposed revetment will significantly contribute to
the scouring of Lechuza Beach and that the typical eroded beach condition will
occur with greater frequency and accrete at a slower rate that would occur
without the placement of the proposed revetment. Given all these studies and
this site-specific evidence, the Commission agrees with this conclusion.

This conclusion that the revetment will cause greater erosion than under natural
conditions and less rapid beach recovery through accretion means that the
proposed revetment would cause erosion of the public beach as defined by the
Court. It would also mean that the revetment would cause erosion of the area of
MEHOA's lateral access easement as defined by the Court, and the Court has
directed the Commission to consider the impacts of the proposed development
on MEHOA's private property interests. it is evident that beach use by the
public during eroded beach profiles would be minimal to non-existent (Exhibit
10A and 10B) As graphically depicted in these exhibits, if the proposed
development on lots 146 (eastern end) and 153 (western end) were allowed, the
beach area in front of the houses during an eroded profile would be available for
use during times of low tide only. During other tidal conditions such as periods
of mean high tide (which is exceeded 13% of the time), the area availabie for
public use as defined by the Court wouid be submerged in four feet of water.
Thus, the ability to walk along Lechuza Beach if the site were developed as
proposed by the applicant, will be often unavailable and will be limited to those
who are willing and able to either wade or swim along the coast. Moreover, due
to the close proximity of the revetment to wave run-up, the water here may be
more turbulent than it would along an unarmored beach area.

The Commission, therefore, concludes that the proposed revetment will have
adverse impacts on the shoreline by further contributing to the erosion of the
beach and by increasing the time by which the beach might recover from those
impacts. These impacts will impair the public beach and the MEHOA lateral
easement as defined by the Court's decision.

b. End Effects

End effects involve the changes to the beach adjacent to the revetment or
seawall at either end. One of the more common end effects comes from the
reflection of waves off of the revetment in such a way that they add to the wave
energy which is impacting the unprotected coastal areas. In the case of a
revetment, the many angles and small surfaces of the revetment material reflect
wave energy in a number of directions, effectively absorbing much of the
incoming wave rather than reflecting it. Because of the way revetments modify
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incoming wave energy, there is often less problem with end effects or
overtopping than that which occurs with a vertical bulkhead.

The literature on coastal engineering repeatedly warns that unprotected
properties adjacent to the seawall may experience increased erosion. A rock
wall very often protrudes seaward from development and exacerbates this
situation. Field observations have verified this concern.?

An extensive literature search on the interaction of seawalls and beaches was
performed by Nicholas Kraus in which he found that, while seawalls will have
little if any effect on a beach with a large supply of sand, there will be effects to
narrow beaches or beaches eroded by storm activity, such as Lechuza. His
research indicated that the form of the erosional response to storms that occurs
on beaches without seawalls is manifested as more localized toe scour and end
effects of flanking and impoundment at the seawall.?®> Dr. Kraus’ key conclusions
were that seawalls could be accountable for retention of sediment, increased
local erosion and increased end erosion.. Kraus states:

At the present time, three mechanisms can be firmly identified by which
seawalls may contribute to erosion at the coast. The most obvious is
retention of sediment behind the wall which would otherwise be released
to the littoral system. The second mechanism, which could increase local
erosion on downdrift beaches, is for the updrift side of the wall to act as a
groin and impound sand. This effect appears to be primarily theoretical
rather than actualized in the field, as a wall would probably fail if isolated
in the surf zone. _The third mechanism is flanking i.e. increased local
erosion at the ends of walls.

Although it is difficult to quantify the exact loss of material due to end effects, in
a paper written by Gerald G. Kuhn of the Scripps Institution of Oceanography,
he concludes that erosion on properties adjacent to rock seawall is intensified
when wave runup is high. In addition, preliminary results of researchers
investigating the length of shoreline affected by heightened erosion adjacent to
seawalls concluded that:

Results to date indicate that erosion at the ends of seawalls increases as
the structure length increases. It was observed in both the experimental
results and the field data of Walton and Sensabaugh (1978) that the
depth of excess erosion is approximately 10% of the seawall length. The
laboratory data also revealed that the along-coast length of excess

22 Paper by Gerald G. Kuhn of the Scripps Institution of Oceanography entitled "Coastal Erosion along
Oceanside Littoral Cell, San Diego County, California" (1981).

23 "Effects of Seawalls on the Beach", published in the Journal of Coastal Research, Special Issue #4,

1988,
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erosior;dat each end of the structure is approximately 70% of the structure
length.

A more comprehensive study was performed over several years by Gary Griggs
which concluded that beach profiles at the end of a seawall are further landward
than natural profiles.”® This effect appears to extend for a distance of about 6/10
the length of the seawall and represents both a spatial and temporal loss of
beach width directly attributable to seawall construction. In the case of this
project the scour effects could be as great as 600 ft. to 700 ft. (6/10 of 1,000 ft. =
600 ft. or 70% of 1,000 ft. = 700 ft.). These end effects would be expected only
when the seawall was exposed to wave attack and, under equilibrium or
accreting beach conditions, this scour would disappear eventually during post-
storm recovery. However, such cases of renourishment of end areas are rare for
erosional beaches. In the case of Lechuza Beach, which as stated previously is
an eroding beach, there is no evidence which would indicate that the end areas
affected would be renourished. The Commission notes that the applicant has
submitted no evidence refuting this conclusion relative to beach scour.
Furthermore, Griggs’ study found that similar downdrift scour could be expected
from seawalls elsewhere along the California coast.

As represented in the above quotations, end effects have significant impacts to
neighboring coast properties. In the case of Lechuza Beach, assuming the least
amount of end erosion as indicated by the above studies, end effects under the
more conservative scenario (150 meters) as a result of the seawall’s
construction would result in scouring sand at the base of the public staircase,
and the small biuff to the west of the project and the private beach area to the
east of the project (Exhibit 3). However, if the maximum estimated erosion
occurred, the potential scour at the ends could equal as much as 700 ft. and
resultant scour areas to the west would also include Lechuza Creek.

¢. Retention of Potential Beach Material

A seawall’s retention of potential beach material inherently impacts shoreline
processes. One of the main functions of a revetment is upland stabilization -- to
keep the upland sediments from being carried to the beach by wave action and
bluff retreat. In the case of Lechuza Beach, which is located in the Zuma Littoral
Cell, the back of the beach and bluff area contribute to the sediment load that is
moved through the cell. Coastal bluffs, like those found at Lechuza Beach, are
topped by or formed from ancient deposits and contain beach quality material.
Thus, the absence of a revetment allows the back beach and bluff area to

24 “Laboratory and Field Investigations of the Impact of Shoreline Stabilization Structures on Adjacent
Properties” by W.G. McDougal, M.A. Sturtevant, and P.D. Komar in Coastal Sediments '87.

25 “The Interaction of Seawalls and Beaches: Seven Years of Field Monitoring, Montercy Bay,
California” by G. Griggs, J. Tait, and W. Corona, in Shore and Beach, Vol. 62, No. 3, July 1994
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contribute to the source of sediment. In addition, when the beach in front of the
structure disappears, over time the natural shoreward migration of the beach is
blocked by the structure. The National Academy of Sciences found that
retention of material behind a revetment may be linked to increased loss of
material in front of the wall. The net effect is documented in "Responding to
Changes in Sea Level, Engineering Implications” which provides :

A common result of sea wall and bulkhead placement along the open
coastline is the loss of the beach fronting the structure. This
phenomenon, however, is not well understood. It appears that during a
storm the volume of sand eroded at the base of a sea wall is nearly
equivalent to the volume of upland erosion prevented by the sea wall.
Thus, the offshore profile has a certain "demand" for sand and this is
"satisfied" by erosion of the upland on a natural beach or as close as
possible to the natural area of erosion on an armored shoreline...?®

As explained, the revetment will protect the upland property from continued loss
of sediment. However, the result of this protection, particularly on a narrow,
eroding beach, is a loss of sediment on the sandy beach area that fronts the
seawall. Furthermore, as explained previously, this loss of sediment from the
active beach leads to a lower beach profile, seaward of the protective device,
where the revetment will have greater exposure to wave attack.

d. Interruption of Onshore and Longshore Processes

If a revetment (seawall}) is built on an eroding beach and the device eventually
becomes a headland jutting into the ocean, the revetment can function like a
groin. Thus, the revetment may modify or interrupt longshore transport and may
cause the upcoast fillet of deposition and downcoast indenture of erosion which
is typical of sand impoundment structures.

The proposed project is located on the western half of Lechuza Beach, and, as
proposed, the seaward extent of the revetment location would range from
approximately 60 ft. to 85 ft. from the base of the biuff. As discussed above,
there is substantial evidence that indicates that the seawall will be subject to
wave action due to its physical location on the beach and due to the beach's
erosional trend. Thus, the proposed project appears to have the potential to
greatly interrupt the longshore process. However, the natural, geomorphologic
features of the beach must also be considered. For example, the western
(upcoast) end of the beach is a rocky outcrop point that bounds Lechuza Beach
to the west. This rocky area protrudes further seaward than the proposed
revetment at a distance of approximately 40 ft. from the base of the bluff.

26 National Academy of Sciences, Responding to Changes in Sea Level: Engineering Implications,

National Academy Press, Washington D.C., 1987, page 74.
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Furthermore, the western extent of the proposed seawall is located
approximately 350 ft. downcoast (east) of the outlet of Lechuza Creek and the
rocky outcrop area. Given the geomorphology of the beach and given the
upcoast location of the revetment on the stretch of beach that defines Lechuza,
the empirical evidence suggests that a small buildout of beach area could occur
if sand were impounded. Thus, the built-out area would be on the 350 ft. stretch
of shore upcoast of the project. As a result, the Commission finds that the
proposed revetment would impact the sediment supply of the undeveloped
beach area downcoast and, as such, would decrease the size of the downcoast
sandy beach area.

In addition to the proposed revetment’s potential to interrupt longshore transport,
the seawall's physical occupation on the beach precludes the build-up of sand at
the base of the bluff which would occur as a result of onshore seabreeze. Civil
Engineer, Dr. lan Collins, who is a consultant to a project opponent, Save
Lechuza Beach, points out that, "An additional factor which is often neglected by
coastal engineers is the impact of wind on beach processes.” Dr. Collins
concludes that: ‘

The explanation as to how a beach can rebuild to an elevation of +9 to
+12 feet in times of low waves which do not run-up this high is often
overlooked. The prevailing onshore seabreeze at this location and others
along the California Coast is an important mechanism for the transport of
sand towards the bluffs. In essence, small dunes are being continually
built by the onshore winds as sand is blown shoreward. This is a slow but
not unimportant factor in the storage of beach sand against the bluffs.
This stored sand will subsequently act as a reservoir for future storms.

Therefore, for all the reasons explained above, the Commission finds that the
proposed project will adversely impact the natural onshore process of beach
replenishment.

e. Conclusion

In conclusion, the Commission finds that the proposed 1,000 ft. long rock
revetment seawall will have adverse impacts on the shoreline processes. There
is substantial evidence indicating that the proposed shoreline protective device
on Lechuza Beach will: 1) cause beach scour along the seaward area of the
revetment which will change the profile of the beach which is already subject to
erosional trends; 2) cause a reduction of the available sandy beach area; 3)
cause end scour at both ends of the seawall at distances as great as 700 ft.
down and upcoast; 4) retain potential beach material which would otherwise
contribute to the area’s sand supply; 5) cause a landward retreat of the physical
boundary of the beach, further exacerbating the aiready present narrow beach
conditions; 6) interrupt the longshore and onshore sand process which will result
in loss of sand to downcoast beach areas; and 7) impair the potential for
onshore transport of sediment that would serve to build up the beach. Based on
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all the evidence as summarized, the Commission finds that the proposed project
will adversely impact the shoreline and contribute to the loss of the beach that
the Court has determined belongs to the public or is subject to MEHOA's
easement.

5. Past Commission Actions on Residential Shoreline Development

Many portions of the Malibu coastline are intensely deveioped with single family
residences. The eastern portion of the Malibu coastline including Las Tunas,
Big Rock, La Costa and Carbon beaches, form an almost solid wall of
residential development along a five mile stretch of the shoreline. This
residential development extends over the sandy and rocky beach in many areas
and most of the residences have shoreline protective devices such as rock
revetments and concrete or timber seawalls. This residential development and
their associated protective devices prevent access to the coast, obscure the
views to the beach and water from Pacific Coast Highway, interrupt shoreline
processes and impact the fragile biological resources in these areas.

Just west of Malibu Lagoon there is another stretch of residential development
extending approximately three miles along the coastline including the Malibu
Colony area and the residential development along Malibu Road. Here again,
residential development forms an aimost continuous wall of houses along the
shoreline protected by seawalls. From Corral Beach west there is less
development on the shoreline due to high bluffs and public beach areas.
However, there are two pockets of residential development in western Malibu
that extend over the sandy beach and also have shoreline protective devices:
the Malibu Cove Colony and Escondido beach road area just east of Point Dume
and the mile long stretch of homes on Broad Beach? just west of Zuma Beach.

Given Malibu’s close proximity to the Los Angeles metropolitan area it is
understandable why the Malibu coastline has experienced such intensive
development of its coastline over the past 50 years. The vast majority of this
development took place prior to the passage of Proposition 20 which established
the Coastal Commission and the 1976 Coastal Act. As previously stated,
section 30235 of the Coastal Act allows for the construction of protective devices
only if the device serves to protect coastal dependent uses, or to protect existing
structures or public beaches in danger from erosion. The construction of
protective devices to protect new residential development is generally not
allowed under this Coastal Act section. The majority of the residential
development described above required some type of shoreline protective device
in order to be developed. Therefore, it is safe to assume under this policy and

7 Staff notes that homes located along the eastern end of Broad Beach are protected by natural, existing
coastal dune ficlds rather shoreline protective devices.
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the other resource protection policies of the Coastal Act that this type of
development along Malibu's coastline would either not have been approved or
would be developed in a much different configuration or design than it is today.

The Commission has previously permitted a number of residential developments
with protective devices on the Malibu coast , but only when that development
was considered “infill” development. The developed portions of the Malibu
coastline include a number of vacant parcels between existing structures.
Typically, there are no more than one to two vacant lots between existing
structures. Faced with the prospect of denying beach front residential
development with protective devices due to inconsistency with section 30235 of
the Coastal Act, the Commission established the “infill” policy through permit
actions on beach front development in Malibu. Infill development can be
characterized as the placement of one to two residential structures on one to two
lots with protective structures provided those protective structures tie into
adjacent protective structures.

The Commission recognized that the infilling of residential development between
existing structures would not result in significant adverse impacts to coastal
resources within these existing developed shoreline areas. The Commission
also acknowledged that the gaps these vacant parcels created between
protective devices focused wave energy between these structures resulting in
erosion of the vacant property between the structures and potentially
endangering infrastructure along Pacific Coast Highway or adjacent frontage
roads and endangering adjacent structures. The Commission found that infilling
these gaps would prevent this type of focused shoreline erosion and would not
significantly further impact shoreline processes or adversely impact other coastal
resources given the prevailing development pattern along these sections of the
Malibu coast.

In 1981 the Commission adopted the “District Interpretive Guidelines” for
Malibu/Santa Monica Mountains area of the coastal zone. These guidelines
established specific standards and criteria for shoreline development along the
Malibu Coast. The guidelines included the “stringline” policy for the siting of infill
development:

In a developed area where new construction is generally infilling and is
otherwise consistent with Coastal Act policies, no part of a proposed new
structure, including decks and bulkheads, should be built further onto a
beach than a line drawn between the nearest adjacent corner of the
adjacent structures. Enclosed living space in the new unit should not
extend farther seaward than a second line drawn between the most
seaward portions of the nearest corner of the enclosed living space of the
adjacent structure.
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In 1986 the Commission certified the Los Angeles County Malibu/Santa Monica
Mountains Land Use Plan which also contains specific policies addressing infill
shoreline development:

Policy 153 ...In a developed area where new construction is generally
considered infilling and is otherwise consistent with LCP policies the
proposed new structure may extend to the stringline of the existing
structures on each side.

Policy 166 ...Revetments and seawalls shall be permitted when required'
to serve coastal dependent uses or to protect existing structures or new
structures which constitute infill development.

The intent of the stringline policies was to limit infill development to only existing
developed shoreline areas and limit the encroachment of new structures out
onto the beach. In past permit actions in Malibu the Commission has typically
limited infill development to the construction of one to two structures on one to
two vacant parcels between existing structures. Staff investigation has not
disclosed a single case where the Commission has permitted the construction of
more than three structures as infill on a sandy beach. The more typical infill
project the Commission has permitted involves the construction of one or two
homes on one or two lots between existing structures. Even where the
Commission has permitted shoreline protective devices for infill, the Commission
has required engineered devices that minimize their harmful impacts. In many
cases of permit approval of shoreline protective devices for infill development,
the Commission has also required the provision of lateral public access
easements as further mitigation.

On Lechuza Beach there is approximately 1,800 feet of sandy beach between
the last residence on the eastern portion of the beach and the existing residence
on top of the bluff on the western end of the beach. The area between these
developments can only be characterized as an undeveloped pristine sandy
beach. The proposed development of twelve homes, a 1,000 foot rock
revetment, access road and infrastructure clearly cannot be considered an lnﬂll
development within an existing developed area.

As previously mentioned , four structures were constructed on the eastern
portion of Lechuza beach prior to Proposition 20 and the Coastal Act. The
Commission approved three infill houses on this eastern portion of the beach
adjacent to or between the existing residences; 5-89-012 (Liberman), 5-90-302
(Gershonoff) and 5-90-807 (Boeckman). These residences are either currently
under construction or have been constructed. The Commission found in a
previous denial of permit 5-87-1028 (Liberman) for a single family residence and
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later in the approval of permit 5-90-012 (Liberman) for a residence on this same
lot that:

The Commission would not consider the vacant parcels in the deed
restricted lots to the west of the last developed parcels or those lots
further west in the roadless section along the beach to be infill or located
in an existing developed area.

In addition, the Commission found in the approval of Coastal Development
Permit 5-90-807 (Boeckman) and confirmed in the later extension of the permit
that, "the proposed residence was located on the last two developable
beachfronting lots on Sea Level Drive.”

The applicant has argued in the past that the development it is proposing is no
different than the residential development the Commission has approved on the
eastern portion of Lechuza beach or any other beach front development the
Commission has approved in Malibu. However, the Commission finds that there
are clear and distinct differences between the proposed development and
residential development the Commission has permitted on the eastern portion of
this beach and other residential beachfront development in Malibu. As stated
above, the proposed development clearly cannot be considered as an “infill
development” because it is not located on an existing developed beach and
there is approximately 1,800 feet of undeveloped beach between development
on the western and eastern portions of the beach. Furthermore, staff has not
been able to find a singie case in the Malibu area or statewide where the
Commission has permitted a development similar in magnitude to the proposed
project on a similar undeveloped beach.

The residential development approved by the Commission on the eastern
portion of Lechuza Beach was found to be infill development which is consistent
with past Commission permit actions in Malibu and, unlike the applicant's
proposal, consistent with LUP Policies 153 and 166. In addition, the
development on the eastern portion of the beach did not require the construction
of a new road, infrastructure or a rock revetment buiit out over undisturbed
sandy beach. Furthermore, as discussed above, recent survey data on this

- portion of the beach indicates that the eastern portion of Lechuza Beach, where
the approved residences are located, is at a slightly higher elevation and does
not appear to scour as deeply or as frequently as the western portion of the
beach. The evidence cited in the preceding discussion indicates that this can be
attributed to Lechuza Point acting as a groin which traps sand in this location
resulting in a higher beach profile on this eastern portion of the beach. The
residences on the eastern portion of the beach did require vertical seawalls
located adjacent to the road shoulder under the structures to protect the road fill,
where the septic system for the houses are located, from extreme high tide and
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storm wave damage. The wave uprush studies done for these residences and
survey data collected to date indicate these walls will not be impacted by wave
action nearly as frequently as the rock revetment the applicant proposes on the
western portion of the beach. Therefore, the impact of the protective devices on
the eastern beach profile and processes will be much less than that of the large
rock revetment the applicant is proposing on the western portion of the beach.
Furthermore, the newer seawalls tie into each other which will fill in the gaps
between existing (pre-1972) protective devices thereby preventing erosion and
damage of the existing roadway.

Eastern Sea Level Drive was damaged by high tide and storm wave conditions
in the winter of 1983. The Executive Director approved an emergency permit for
the placement of a rock revetment to protect the existing roadway. The
Commission later approved the revetment finding that the revetment was
necessary to protect the existing roadway consistent with Section 30235 of the
Coastal Act. The seawall proposed in this application would tie into this existing
rock revetment.

The applicant and its agents have pointed to three developments the
Commission has approved in the Malibu area which it claims are similar to the
proposed project. The first is a nine lot subdivision and construction of one
home the Commission permitted under Coastal Development Permit 5-85-635
(Broad Beach Associates). The project involved the subdivision of three lots into
nine lots on a degraded bluff face located on Broad Beach Road between
existing single family residential development. The Commission finds that the
proposed project is significantly dissimilar, however. The Broad Beach project is
located off of an existing road way with existing infrastructure. The proposed
building sites and septic systems were located entirely on the degraded bluff
face and not on the active sandy beach area. In addition, the development did
not require the construction of a shoreline protective device.

The second project the applicant cites as similar to his proposal is Coastal
Development Permit 5-85-299 (Young and Golling) for the construction of five
detached condominium units located on the seaward side of Latigo Shores Drive
in Malibu. This project involved the construction of five condominium units off an
existing roadway with existing infrastructure. The project is located on a coastal
bluff and the structures overhang the sandy beach in several locations due to
undulations in the bluff. Several of the caissons supporting the structures were
located on sandy beach. The overhang of the structures over sandy beach is
quite minimal, ranging from approximately O to 20 feet. The proposed project did
not require a shoreline protective device and the septic systems were located
adjacent to the roadway at the top of the bluff. The Commission finds that this
project, too, is dissimilar to that proposed here.
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The third development the applicant cites as an example of a development that
the Commission has permitted which is similar to its proposal is a subdivision of
a 1.44 acre beach and bluff top parcel resulting in three beachfront lots and one
bluff top parcel off Escondido Beach Road. The proposal also included the
construction of three beach front residences with a vertical seawall protective
device at the end of a row of residential development on Escondido Beach
Road. The project also included the removal of an existing eleven unit non-
conforming apartment building in the location of the proposed three
beachfronting residences. The Commission found in the approval of this project
that there were unique circumstances in this case and that the removal of the 11
unit apartment building and replacement with three single family residences
would result in the net reduction of residential density along this section of
Escondido Beach. The Commission also noted that the project was located in
an existing developed beach area.

The locations, designs and circumstances relating to these projects approved by
the Commission do not support the applicant’s claim that these developments
are similar to its proposal. The applicant’'s proposal to construct a 1,000 foot
long rock revetment, access road, infrastructure, twelve single family residences,
with the potential of the ultimate buildout of 17 homes on an open, undeveloped,
sandy, eroding beach is clearly not comparable to the residential projects cited
above or to any residential project the Commission has approved in Malibu or
along the entire coastline of California. Again, commission staff investigation
has not disclosed a single case which is comparable to the proposed project in
the Malibu area or statewide.

6. Conclusion

Coastal Act sections 30235, 30253 and 30250(a) set forth the Commission’s
mandate relative to permitting shoreline protective devices. In order for the
Commission to permit the proposed project, which includes a 1,000 ft. long rock
revetment, it must find the project consistent with the Chapter 3 policies of the
Coastal Act. Therefore, the proposed project must be evaluated against each of
these applicable Coastal Act sections.

Coastal Act section 30235, which is cited above, states that shoreline protective
devices, such as revetments and other construction that would alter natural
shoreline processes, shall be permitted when those structures are necessary to
serve coastal-dependent uses or to protect existing structures or to protect
public beaches in danger from erosion and when they are designed to eliminate
or mitigate adverse impacts on local shoreline sand supply. The proposed
development involves the buildout of an undeveloped stretch of beach. Integral
to the project is the proposed 1,000 ft. long seawall, that would be required to
enable this narrow beach to be developed. The intent of the statute is to permit
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the construction of shoreline protective devices only in specified limited
instances. In the three instances where such shoreline protective devices are
permitted, Section 30235 states that these devices shall be designed to
eliminate or mitigate adverse impacts on local shoreline sand supply. As
presented above, in addition to the fact that the proposed revetment is not
coastal dependent or intended to protect existing structures or a public beach,
there is substantial evidence that the proposed shoreline protective device will
alter the natural shoreline processes at Lechuza Beach and will adversely
impact the local shoreline sand supply. This will cause loss of the public beach
as defined by the Court’s boundary line determination.

A comprehensive analysis of the proposed project has shown that the proposed
seawall will specifically: 1) cause beach scour along the seaward area of the
revetment which will change the profile of the beach which is already subject to
erosional trends; 2) cause a reduction of the available sandy beach area; 3)
cause end scour at the ends of the seawall at distances as great as 700 ft. down
and upcoast; 4) retain potential beach material which would otherwise contribute
to the area’s sand supply; 5) cause a landward retreat of the physical boundary
of the beach, further exacerbating the aiready present narrow beach conditions;
6) interrupt the longshore and onshore sand process which will result in loss of
sand to downcoast beach areas; and 7) impair the potential for onshore
transport of sediment that would serve to build up the beach. The Commission
finds, therefore, that the shoreline protective device proposed here is not
supportabie for any of the three designated reasons enumerated in Coastal Act
section 30235. Furthermore, because it will clearly have adverse impacts on
shoreline processes, the Commission concludes that the proposed project is
inconsistent with section 30235 of the Coastal Act.

Coastal Act section 30253, (also cited above) mandates that new development
shall neither create nor contribute significantly to erosion, or contribute to
destruction of the site or surrounding area or in_any way require the construction
of protective devices that would substantially alter natural landforms along bluffs
and cliffs. The statute further specifies that new development shall minimize
risks to property in areas of hazard. As itemized in the preceding paragraph the
proposed revetment will unequivocally contribute significantly to beach erosion,
will impact adjacent properties and will alter the landforms along the bluffs and
cliffs at Lechuza Beach. Based on the proposed project’s potential for
tremendous adverse impacts, as set forth in the preceding text, the Commission
finds that it is inconsistent with section 30253 of the Coastal Act.

Section 30250(a) of the Coastal Act states, in part, that new development not
adversely affect, either individually or cumulatively, coastal resources. The
project will result in the development of a 1,000+ ft. long stretch of pristine,
narrow sandy beach that is backed by coastal bluffs. Development of any
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portion of this beach area will adversely impact coastal resources, including the
public beach defined by the Court’s boundary decision. Furthermore, for all the
reasons cited above, the proposed development will have both adverse
individual and cumulative effects. Moreover, the Commission’s extensive review
of residential beachfront development involving shoreline protective devices has
not disclosed a single project comparable to that proposed by the applicant.
This review has underscored the Commission’s adherence to the Chapter 3
policies of the Coastal Act. Therefore, the Commission finds that the proposed
project is inconsistent with section 30250 of the Coastal Act.

D. Hazards and Geologic Stability
Coastal Act Section 30253 states in part:

New development shall:

(1)  Minimize risks to life and property in areas of high geologic, flood, and
fire hazard.

(2) Assure stability and structural integrity, and neither create nor
contribute significantly to erosion, geologic instability, or destruction of the
site or surrounding area or in any way require the construction of protective
devices that would substantially alter natural landforms along bluffs and
cliffs.

Section 30253 of the Coastal Act mandates that new development provide for
geologic stability and integrity and minimize risks to life and property in areas of
high geologic, flood, and fire hazard. In addition to section 30253 of the Coastal
Act, the certified Malibu/Santa Monica Mountains LUP contains several policies
and standards regarding hazards and geologic stability. These policies have
been certified as consistent with the Coastal Act and used as guidance by the
Commission in numerous past permit actions in evaluating a project's
consistency with section 30253 of the Coastal Act. For example, Policy 147
suggests that development be evaluated for impacts on and from geologic
hazards. Policy 165 suggests that no permanent structures be permitted on bluff
faces.

1. Storm, Wave and Flood Hazard

The Malibu coast has been subject to substantial damage as a result of storm
and flood occurrences, geological failures and firestorms. Therefore, it is
necessary to review the proposed project and project site against the area’s
known hazards. The proposed project involves the development of an
approximate 1,000+ ft. long undeveloped stretch of Lechuza Beach.
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As stated previously, the project involves the development of the western half of
Lechuza Beach (1,000+ ft.)(Exhibit 3). In order to realize the future build out of
this stretch of beach, the applicant is proposing to construct the infrastructure for
the potential development of all 17 lots. Given the location of this development
on the sandy beach and intertidal area, the applicant is proposing to construct a
1,000 ft. long, approximately 33 ft. wide rock revetment. Specifically, the
majority of the revetment is approximately 33 ft. wide and 15 ft. high, with a 25
foot long face at a 1.5:1 angle (Exhibit 5). The seaward extent of the revetment
will extend approximately 60 to 85 feet from the base of the coastal biuff (from
west to east) out into the sandy beach and intertidal zone. The revetment is
necessary to protect the proposed 1,060 ft. long road that, as designed, will
connect western and eastern Sea Level Drive and to protect the proposed septic
systems. The road will be constructed at the base of the coastal bluff.

The applicant has stated that the proposed project involves 15,000 cu. yds. of
grading (14,985 cu. yds. of fill and 15 cu. yds. of cut). However, on January 15,
1997, the applicant submitted revised plans which show three retaining walls
versus only one that was originally proposed. Additionally, the 1997 plans differ
from those submitted with the consolidated permit applications in that the 1997
plans show the retaining wall located landward, by as much as 20 ft. from the
base of the bluff. The applicant has not submitted revised grading plans.
However, it appears from the plans that the revised proposal will require
additional “cut’ grading into the base of the bluff and staff estimates that the
most current project design involves substantially more than 15 cu. yds. of cut.
Two of the proposed retaining walls are located at the base of the bluff along the
western 575 ft. of the road and are 320 ft. and 190 ft. long (with a 65 ft. wide
gap). The walls will vary in height from two to ten feet. (Exhibit 2). A third 240 ft.
long retaining wall will be located on the landward side of revetment and will
extend from lots 152 through 155W. As designed by the applicant, the project’s
septic leachfields will be located under the road and the septic tanks will be
located in the project’s road right-of-way which is an approximately 20 ft. wide
area between the road and the twelve proposed residences.

As indicated above, the project also includes the construction of twelve single
family homes. The location of the homes has also been revised somewhat in
response to the Court ordered boundary line. Under the current proposal the
homes are sited landward from where they were originally located. The homes
will extend 73 to 89 feet (west to east) seaward from the base of the bluff. Along
the western end (i. e. Lot 153) of the development, the homes will extend
seaward of the revetment by 20 ft. and along the eastern end (i. e. Lot 142) the
homes will extend seaward of the revetment by approximately one (1) ft.
(Exhibits 2 & 5).
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The site is susceptible to flooding and/or wave damage from storm waves and
storm surge conditions. Past occurrences have resulted in public costs (through
low-interest loans) in the millions of dollars in the Malibu area alone. Information
available to the Commission staff indicates that storm damage on Lechuza
Beach dates as far back as 1938. In 1933 a single family house and a road
were built on the beach (Exhibit 11). Both the road and the house washed away
during a severe storm event in the 1930’s.

Along the Malibu coast, significant damage has also occurred to coastal areas
from high waves, storm surge and high tides. In the winter of 1977-78, storms
triggered numerous mudslides and landslides and caused significant damage

along the coast.

The southerly and southwesterly facing beaches in the Malibu area were
especially hard hit by waves passing through the open windows between
offshore islands during the 1978 and 1980 storms. These waves broke against
beaches, seawalls, and other structures, causing damages of between $2.8 and
$4.75 million to private property alone. The amount of erosion resuiting from a
storm depends on the overall climatic conditions and varies widely from storm to
storm. Protection from this erosion depends largely on the funds available to
construct various protective structures that can withstand high-energy waves.?

The "El Nino" storms in 1982-83 caused additional damage to the Malibu coast,
when high tides of over 7 feet were combined with surf between 6 and 15 feet.
These storms caused over $12.8 million in damage to structures in Los Angeles
county, many located in Malibu. Due to the severity of the 1982-83 storm
events, they have often been cited as an illustrative example of an extreme
storm event and used as design criteria for shoreline protective structures.
Damage to the Malibu coastline was documented in an article in California
Geology. This article states that:

In general, the storms greatly affected the character of the Malibu
coastline. Once quiet, wide, sandy beaches were stripped of their sand
and high surf pounded residential developments .... The severe scour,
between 8 to 12 feet, was greater than past scour as reported by "old
timers" in the area. Sewage disposal systems which rely on the sand
cover for effluent filtration were damaged or destroyed creating a health
hazard along the coast. Fiotsam, including pilings and timbers from
damaged piers and homes, battered coastal improvements increasing the
destruction. Bulkhead failures occurred when sand backfill was lost due to
scour exceeding the depth of the bulkhead sheeting, or scour extending

28 nCoastal Winter Storm Damage, Malibu, Los Angeles County, Winter 1977-78", part of the National
Research Council proceedings, George Armstrong.
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beyond the return walls (side walls of the bulkhead wh ch are extended
toward the shore from the front wall of the butkhead)

Other observations that were noted included the fact that the storm’s damage
patterns were often inconsistent. Adjacent properties suffered different degrees
of damage sometimes unrelated to the method or age of construction. The
degree of damage was often related to past damage history and the nature of
past emergency repairs. Less than a mile downcoast (east), walls at Zuma
Beach and the parking lots were damaged by wave uprush and scour. Debris
was deposited onto the margin of Pacific Coast Highway (Exhibit 1).

Immediately adjacent to Lechuza Beach, approximately 2,000 ft. downcoast is
Broad Beach (also known as Trancas Beach). Homes along the eastern portion
of Broad Beach Road had been constructed in the back shore area and were
built below the grade of the street and active beach. Flooding occurred when
the vegetated coastal dune was breached. The dune deposits along the toe of
the bluff near the western end of Broad Beach Road were eroded exposing the
toe of the bluff to wave attack. Areas underlain by colluvium, fill, and slopewash
were particularly susceptible to erosion which resulted in instability of portions of
the bluff.

The existing structures on the eastern portion of Lechuza Beach did experience
some damage in the 1983 storms. According to Donald Kowalewsky, former
Geologist for the City of Malibu, a property approximately 1/4 mile from Sea
Level Drive, near El Matador Beach, lost approximately 20 feet of cliff and talus
material during the March 1983 storm. While performing a site inspection, Mr.
Kowalewsky visited Sea Level Drive and observed that 10 to 20 feet of cliff and
talus material had been removed from the base of the cliffs at Sea Level Drive.
Furthermore, he observed that stairways which had led to the beach from Upper
Sea Level Drive had been washed out or torn from the bluff.

Storms in 1987-88 and 1991-92 did not cause the far-reaching devastation of
the 1982-83 storms, however, they too were very damaging in localized areas
and could have been significantly worse except that the peak storm surge
coincided with a low tide rather than a high tide,

As proposed, the residences would be elevated structures, built on caissons to
protect the structures from storm waves and storm surge (Exhibit 5). The access
roads and leach fields for the properties are intended to be protected from storm
events by the proposed revetment. Experience from historic storm events in
Malibu indicates that this protection is essential to the long-term viability of both
the road and leach field.

# «Assessment of 1982-83 Winter Storms Damage Malibu Coastline”, by Frank Denison and Hugh
Robertson, in California Geology, September 1985,
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The applicant's submittal includes a Wave Uprush study prepared by David
Weiss (Coastal Engineer). The uprush study concludes that the wave uprush
would extend approximately 37 feet seaward of the Sea Level Drive right-of-way
which is at the base of the coastal biuff. Other evidence contradicts this
conclusion. As stated in the preceding section, Shoreline Protective Devices,
and as illustrated in Exhibits 7A. and 7B., wave run-up has extended to the base
of the bluff in 1988, 1993, 1994 and 1995. Moreover, Mr. Jon Moore, a coastal
engineer, of Noble Consuitants, Inc., has reviewed the applicant’s wave uprush
analysis and indicated that there is a higher runup potential on the revetment
than that concluded by the applicant. He states:

In my opinion, the applicant has not used a severe enough scour depth
and stillwater level commensurate with a 1983-type storm scenario. Only
two wave period/deep water wave height combinations were considered
which do not yield the most critical runup conditions that might occur over
the life of the project.

Mr. Moore concludes by stating that the analysis contained within the wave
uprush report submitted by the applicant is:

The complete reverse of the standard practice procedure to calculate wave
runup whereby one determines the greatest water depth at the toe of the
structure of interest (in this case the revetment toe) and calculates the
corresponding maximum supportable or depth limited wave heights as well
as the full range of wave period/height combinations that can break on or
in front of the structure.

With regard to the project design, the applicant’s consultants recommend the
proposed residences be supported on concrete caissons and grade beam
foundations. In addition, they recommend a bulkhead and revetment to protect
any sewage disposal systems and leach field, as well as the future Sea Level
Drive from wave uprush and beach scour. Here again, Mr. Moore has reviewed
the specific project design and found problems with the revetment's structural
design and with the consultant’s analysis. For example, Mr. Moore has informed
staff that the base floor determination does not reflect wave, water level, and
beach profile scour conditions that might occur during a 1983-type storm. The
base floor elevations of the residences are not at an adequate height above the
beach to ensure that the residences will not be damaged in a 1983-type storm
sequence scenario. In addition Mr. Moore refutes the consultant's statement that
the revetment will be maintenance free and able to withstand a one-hundred
year storm event. Given the location of the revetment in an area that is
frequently impacted by high tide and wave wash, Mr. Moore has stated that there
will be stone dislodgement and revetment damage over the project life. Because
of the location of the proposed twelve houses, which extend over the revetment,
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maintenance of the rock revetment will be difficult, if not impossible
Furthermore, Mr. Moore notes that no rock revetment is maintenance free.

The preceding accounts of recurring storm damage to coastal structures along
the Malibu coast are a clear indication of the potential hazards to development
located in or near the surf zone, or on the beach. Recent storm records indicate
that extreme events have occurred with regularity, causing rapid transformations
of wide sand beaches, and endangering the structures protected by these
beaches. As stated by Armstrong, "protection from this erosion depends largely
on the funds available to construct various protective structures that can
withstand high-energy waves". The existence of a protective device alone,
cannot be viewed as adequate protection for shoreline development, without
detailed evidence of the persistence of such protection through the recent storm
events. Mr. Kowalewsky's observations of the Sea Level Drive cliffs following
the March 1983 storms provide evidence that the beach at the proposed project
site would not provide such protection. Additionally, there is conclusive
information that indicates that the project was not designed to withstand a
severe storm event. As specified above, the proposed design of the homes and
the rock revetment will not insure structural stability and integrity. The proposed
development does not minimize the risk of life and property in an area of known
flood and wave hazard.

2. Site Geologic Stability

Beachfront development and development at the base of a coastal bluff raise
issues relative to a site's geologic stability. Malibu has experienced coastal
damage regularly from geologic instability induced by winter rains and heavy
surf conditions. For instance, in Living with the California Coast, Griggs and
Savoy discuss development at the seaward base of a cliff on the Malibu
coastline and note that:

“As the amount of land along the immediate shoreline was consumed by
subsequent housing, however, more and more structures were built on
pilings in potentially dangerous locations at the base of crumbling bluffs ...
Over the past 60 years, therefore, the pattern of beach erosion has grown
in significance until many houses formerly built at the rear of broad
backshores now find themselves stranded high above eroding foreshores,
the waves periodically pummeling the underlying bluffs that connect the
houses to the highway. The management problems facing this coast can
only increase with time, as society as a whole has to pay the penalty for
unwise, uncoordinated, and irrational developments of the past.”
(emphasis added)™

%0 Op. Cit., page 16.
% Living with the California Coast, Griggs and Savoy
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These problems associated with geologic instability are particularly serious in
older subdivisions. Developments at the base of natural slopes within older
subdivisions suffered severe damage in the 1977-78 winter storms, where a
series of intense rainstorms triggered numerous mudslides and landslides.
Within the City of Los Angeles alone, losses to public and private property were
estimated to be $100 million. Slosson and Krohn stated that:

"Damage from debris flows and mudflows appears to be increasing in
magnitude and is caused, in part, by the increased construction of homes
at the base of natural slopes or partial natural slopes associated with
older subdivisions. Most severely hit appear to be those sites or lots that
were a part of pre-1963 or even pre-1962 subdivisions but were not built
upon until recent years. ... The potential for mudfiow and debris flow
hazard is easily recognized, but few consultants will acknowledge
evidence unless required by code."*

These general observations on the hazards of placing development near coastal
bluffs are relevant to development at Lechuza Beach. As discussed above, the
western end of Lechuza Beach is backed by coastal bluffs. These bluffs back
approximately 1,350 ft. of beach, as measured from the middle of Lot 140 up to
Lechuza Creek, and range in height from 50 to 55 ft. Coastal biuffs, like those
found at Lechuza Beach, are topped by or formed from ancient deposits and
contain erodible beach quality material.

The Lechuza community was subdivided in the 1920's and the homes and their
associated infrastructure were built in a piecemeal fashion. The subdivision was
not designed in such a way that the geologic and topographic constraints were
considered. Consequently, development has experienced problems related to
geologic instability. The design of the development in this community requires
structural mitigation to address a number of geotechnical constraints:

1) The community does not have an area drainage network that could
manage and direct run-off over the 1,350 ft. long biuff face at Lechuza
Beach in a controlled manner,

2) The lots created were too small to allow for development to be
properly sited away from geologic hazards;

3) The subdivision did not consider how the more remote sites ‘would be
accessed;

32 "Southern California Landslides of 1978 and 1980" by James Slosson and James Krohn, in Storms,
Floods and Debris Flows in Southern California and Arizona 1978 and 1980, Proceedings of a
Symposium by the National Research Council.
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4) The subdivision layout did not take into account the required necessity
for protective devices on beach front lots; and,

5) The lots created under the subdivision did not consider the adverse
risk that development at the base of a coastal bluff would have.

In order to address these potential problems, the applicant retained geologic
consultants to review the project site. These geologic consultants have
determined the biuff area at Lechuza to be grossly stable, however, they did not
address the surficial stability of the bluff. Neighboring residents report that
sloughing of surface material and small debris flows occur frequently along the
bluff. If a vertical seawall were constructed as part of the proposed action, it
would require the drilling of approximately 250 caissons (based on 3 foot
diameter caissons along 740 feet of wall). This activity could trigger extensive
surficial failures during construction. If drilling is not possible for the entire wall,
some blasting might be necessary which could trigger further surficial failures.

in addition to construction-related failures, this biuff can be expected to continue
to erode as it has done historically, depositing material onto the proposed
roadway below and possibly, in the case of a large movement, into the
residential structures. The applicant's geologists, Geoplan Inc., in their report of
November 9, 1990 state that, "Erosion of the bluff and sedimentation on the
roadway are expectable..." However, the applicant’s geologists do not consider
that mudslide type occurrences may be instantaneous during a storm without
any warning for the public and they state that these types of failures do not
constitute a health and safety hazard. Additionally, the geotechnical report
states that while the sloughing of the bluff could cause temporary road blockage,
it too does not appear to present a significant health and safety hazard any
greater than that presented by other secondary roads in the area.

The applicant's submittal also included a Geology Report prepared by John
Merrill (Engineering Geologist). The applicant's geology report states:

"[The lots] may be developed residentially in accordance with applicable
elements of the County Building Ordinance, and the recommendations of
project consultants, who should review plans to verify that their
recommendations have been met."

Despite these conclusions by the applicant’s own consultants, the applicant has
vacillated on how to best ensure the integrity of the bluff face. As noted above,
as recently as January 15, 1997, the applicant has modified its proposal to
include two retaining walls at the base of the bluff. The retaining walls are
intended to stabilize the bluff. As designed, there is a 65 ft. wide gap between
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the two walls which appears to be necessary to maintain the homeowner's
access to the beach. Since the applicant has not submitted revised grading
plans, it is unclear what impacts the design of the retaining walls will have on the
coastal biuff. Because of this lack of information and, in view of the serious
problems associated with development near coastal bluffs in the Malibu area,
the Commission cannot approve this modified plan as being consistent with
Coastal Act policies requiring that new development assure the structural
integrity of the site and surrounding area.

The Commission also observes that at a minimum, it appears that the applicant's
new plans may require more extensive cut and fill in the area of the biuff and
may conflict with the policies of the Coastal Act prohibiting the construction of
protective devices that would substantially alter natural landforms. Finally, it
also is unclear why the applicant has chosen this new plan in preference to other
bluff remediation measures, including the construction of any one or combination
of the following: covering the slope with impermeable surfaces (such as gunite or
shotcrete); remedial reconstructive grading; and, diversion of drainage.

3. Liquefaction

During the Commission’s 1997 review of the proposed development, project
opponent MEHOA raised issues regarding the project's stability under seismic
hazards. The applicant's geotechnical consultants prepared an analysis of the
site’s potential for liquefaction during seismic events. Based on a detailed study,
the applicant's soils engineer found that the proposed development would be
free from the hazards of settlement, slippage and liquefaction. Coastal Engineer
Jon Moore, consultant to the Commission, found the applicant’s analysis
accurate and concurred that the proposed project would not be adversely
impacted by liquefaction. Therefore, the Commission concludes that instability
due to liquefaction of the proposed project site is not at issue.

4, Fire

The Coastal Act requires that new development shall minimize risks to life and
property in areas of high fire hazards. In the Malibu/Santa Monica Mountains
area, fire is an inherent threat. Brush fires in the past have burned from the
mountains ali the way to the beach. The bluff face at the proposed project site,
or portions of it, also burned in the 1978 Malibu fire, according to documents
filed in the private prescriptive rights lawsuit. In 1993, the Malibu/Topanga area
experienced significant damage as a resuilt of the three day firestorms. In total
over three hundred homes were destroyed. Although the fire predominantly
destroyed homes that were located on the hilisides of the Santa Monica
Mountains, several homes that were located on Las Flores Beach were
destroyed. This fire served as a grave reminder of the vulnerability of the Santa
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Monica Mountains area, including beachfront areas, to massive wildland fires.
Therefore, it is essential to ensure new development meets the current county
fire code to minimize the risk from fire.

The project as proposed in the 1997 plans, does not meet the current county fire
code. The code calls for private access roads to be 25 feet. The code also
requires "suitable" turnouts along the roads. The project plans, as modified in
1997, show one turnout on the proposed road. However, the western entrance of
Sea Level Drive off of Broad Beach Road clearly does not meet the turning
radius or width requirements of the fire code. In 1992, staff met with Fire Chiefs
Jerry Pesket and Horst Zimmerman on the site and they indicated this entrance
would require improvements to meet the fire code. The applicant at the time of
the writing of this report has not submitted revised project plans for the
improvement of this entrance.

5. Structural Integrity Of Other Lots

In order to construct the proposed revetment numerous truck loads of rocks
would have to be moved over the very narrow residential streets of the
subdivision. The applicant has not indicated how these rocks will be transported
on the beach, what impact the truck traffic will have on the streets in the ares,
where temporary staging areas will be located, or any other temporary structures
or facilities such as ramps to the beach, turn around areas, etc. It is evident that
moving such a large amount of rock through a residential neighborhood with
narrow winding streets will at a minimum create a significant nuisance for the
neighboring residents. For instance, the homeowners assert that there may be
potential safety problems or nuisances associated with the movement of this
large amount of rock, such as vibrations from heavy equipment operating in
close proximity to and in some cases crossing over septic systems located in the
street, and traffic disruption through the area for many days and possible months
which could interfere with emergency vehicles through the area. In addition,
there is a concern that such traffic also could damage existing road surfaces and
lead to the need for major road repairs or resurfacing.

The potential for these impacts might be reduced through the adoption of
appropriate mitigation measures. Without specific information regarding how the
project will be constructed, however, the Commission cannot adequately develop
such measures or address the environmental impacts associated with such
construction techniques and their consistency with Chapter 3 policies of the
Coastal Act.
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6. Conclusion

Development of the site will require construction of a protective device which will
substantially cause erosion and scour of the sandy beach resulting in a
significantly altered beach profile and eventually, total loss of the beach.
Furthermore, due to the frequency and nature of storms along the Malibu
coastline, and the inadequacy of the design of the protective device, the site will
be subject to severe damage from flooding, high waves, and storm surge. There
also is insufficient information to demonstrate that the project will be adequately
protected from bluff surficial failure and provide adequate road access for fire
protection. Therefore, the Commission finds that based on the reasons cited
above the proposed project does not minimize risks to life and property and
would create health and safety risks relating to geologic, flood, and fire hazards,
inconsistent with section 30253 of the Coastal Act.

E. Public Access and Recreation

One of the basic mandates of the Coastal Act is to maximize public access and
recreational opportunities along the coast. The Coastal Act has several policies
which address the issues of public access and recreation along the coast.

~ Section 30210 of the Coastal Act states:

in carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with
public safety needs and the need to protect public rights, rights of private
property owners, and natural resource areas from overuse.

Section 30211 of the Coastal Act states:

Development shall not interfere with the public’s right of access to the sea
where acquired through use or legislative authorization, including, but not fimited
to, the use of dry sand and rocky coastal beaches to the first line of terrestrial
vegetation.

Section 30212 of the Coastal Act states (in part):
(a) Public access from the nearest public roadway to the shoreline and

along the coast shall be provided in new development projects except
where: ‘

(2) adequate access exists nearby...

w
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Section 30220 of the Coastal Act states:

Coastal areas suited for water-oriented recreational activities that cannot
readily be provided at inland water areas shall be protected for such uses.

Coastal Act sections 30210 and 30211 mandate that maximum public access
and recreational opportunities be provided and that development not interfere
with the public’s right to access the coast. Likewise, section 30212 of the
Coastal Act requires that public access to the sea be provided adequate to allow
use of dry sand and rocky coastal beaches. Section 30220 of the Coastal Act
requires coastal areas suited for coastal recreational activities, that cannot be
provided at inland water areas, be protected.

To assist in the determination of whether a project is consistent with the above
cited Coastal Act public access and recreation sections, the Commission has, in
past coastal development permit actions located in the Malibu area, looked to

~ the certified Malibu/Santa Monica Mountains Land Use Plan (LUP) for guidance.
Specific standards relative to public access at Lechuza Beach have been found
to be consistent with the Coastal Act. The LUP, under Beach Access Program
Objectives has prioritized vertical public access improvements. Public Access
improvements at Lechuza Beach were given a high priority. Policy 56-4 states
that, “Public purchase of beach and accessway properties is an objective in this
area.” As described below, because Lechuza Beach has been subject to historic
public use, the Commission has evaluated the proposed development against
the above cited public access and recreation sections of the Coastal Act.

1. Historic Public Use

Since the early 1900’s, the beaches of Malibu have been extensively used by
visitors of both local and regional origin and maost planning studies indicate that
attendance at recreational sites will continue to significantly increase over the
coming years. As discussed below, it appears that Lechuza Beach is no
exception.

The subject property is contained within a sandy cove, about 2,700 feet in
length. During the summer, a beach runs the length of the cove and can be as
much as 8 acres. Residential development on the cliffs above the sandy beach
began in the early 1930's and over time two bluff-face stairways (date unknown)
were built to the sandy beach, one off of Broad Beach Road and the other at the
end of West Sea Level Drive. According to MEHOA, a license was given to the
inland homeowners to use these stairways and roadways through the tract (east
and West Sea Level Drive) to the beach. However, as the entrance to the
private access roads and stairs to the beach are located off Broad Beach Road,
a public road that was formerly Pacific Coast Highway, the public historically
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parked on the wide shoulder of Broad Beach Road and then utilized the roadway
and stairways to reach Lechuza Beach. Residents of the area state that due to
the extensive public use of the roadways (primarily by cars) and stairways, in
1978 the homeowners installed gates at the entrance of the access roads and
stairway off of Broad Beach road to prevent the public from using them. Almost
five years ago (1991), MEHOA opened the pedestrian gates and removed the no
trespassing signs from the access roads to once again allow pedestrian access
down the two access roads which lead to the beach.®

Lechuza Beach can also be accessed laterally. Downcoast (east) from Broad
Beach, at low tides, adventurous people can traverse the rocky shoreline at
Lechuza Point and then gain access to Lechuza Beach. A home was approved
in this area by the Commission, under CDP P-78-2824 (Beyer), subject to a
condition requiring a lateral access easement over the portion of the point 10
feet seaward of the residence.

By far the majority of beach users gaining access to Lechuza via the tidelands
come from El Matador State Beach, located about 1,000 feet west (upcoast) of
Lechuza. El Matador is a unit of the Robert H. Meyer Memorial State Beaches
(The other two units, La Piedra State Beach and El Pescador State Beach are
located upcoast of El Matador). These three units of the State Beach front
directly on Pacific Coast Highway, contain biuff top parking lots, restroom
facilities, and bluff face stairways which terminate at large sandy coves. Private
property, including beach frontage, separates these three units. State lifeguards
patrol both the state beach areas and parking lots in the summer months. All
units are well signed from Pacific Coast Highway and are heavily used.
According to State Parks, use of these three state beaches has been as follows:

Table E-1 Public Beach Use

FISCAL YEAR TOTAL NUMBER OF VISITORS AT
ROBERT H. MEYER STATE BEACHES™

1988/89 208,811

1989/90 131,032

1990/91 44,389

1991/92 147,520

1992/83 92,824

1993/94 56,303

1994/85 157,625

1995/96 241,437

33 Letter written to California Coastal Commission from President of Malibu Encinal Home Owner’s
Association, dated January 15, 1997,
34 Robert H. Meyer State Beach consists of La Piedra, El Pescador and El Matador
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As shown in Table E-1, even though beach use at the upcoast state beaches
has fluctuated, there has been a gradual increase in the total number of beach
users. The numbers of visitors who go to the upcoast state beaches is important
in considering development on Lechuza because many of the public beach
users have been seen by Commission staff walking downcoast to Lechuza
Beach, where the beach is used for such recreational pursuits as swimming and
walking.*

In order to determine whether public prescriptive rights might exist on Lechuza
Beach itself, staff conducted a survey of beach users for several summer days in
1992. During that time, staff observed hundreds of people walking along
Lechuza Beach and many groups were picnicking up on dry sand. Forty-six
public use questionnaires were completed and the earliest public use noted
began in 1970. Many of the respondents used the beach as if it were public
land, at a frequency of about one time a month for various activities such as
sunbathing and swimming. Users were evenly split between Malibu residents
and those outside Malibu. Although some respondents reported that they had
permission to use the beach, most respondents indicated that they did not. In
addition, MEHOA has submitted a petition signed by 495 people who used
Lechuza Beach between June 30 and September 8, 1991.% These are persons
who do not reside in the Malibu Encinal Tract and are not members of the
homeowners association.

The MEHOA retained a marketing firm, TMW Marketing, to conduct a survey of
public use of Lechuza Beach. The source of names for the survey was the set of
petitions noted above. According to the summary prepared by TMW, 67
individuals responded fully or partially completed the survey. Of these
responses, 19 individuals from outside the Malibu Encinal Tract indicated they
had used the entire beach for greater than five years without asking for or
receiving permission. They also indicated they got to the beach by a variety of
methods including, access from the neighboring beach (4) and access from the
"staircase" (8) or road/pathway(s).” An additional 9 persons indicated they had
used the entire beach without permission for 3 to 5 years, and 2 more indicated
vertical access for use of the wet sand or water area for greater than S years.

In contradistinction to this evidence of public use, the applicant's representative,
Sherman Stacey, submitted a memorandum arguing that the use of the beach
area has been limited to that of the residents of the Malibu Encinal Tracts for

% Coastal Commission staff observation.

% The homeowners association has previously submitted a petition of 796 signatures indicating persons
who have used the beach and are in opposition to the proposed development

" The evidence from these responses regarding vertical access is not specific as to which staircase or
pathway was used.
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"more than 20 years." Mr. Stacey further argued that agreements, pursuant to
Civil Code Section 813 and 1009, which would have prevented any implied
dedication were recorded on September 2, 1992. Finally, Mr. Stacey asserted
that in order for prescriptive rights to arise, the law requires that the use be
"continuous and uninterrupted” and that "the public, whether through local
government or civic associations, have contributed to the maintenance and
patrolling of such beaches.”

Based on all the evidence discussed above, the Commission finds that the
subject site has been used recreationally by members of the public although the
level of public use may not have reached the level necessary to establish public
rights through prescriptive use to privately owned portions of the beach. Passive
recreation uses include, walking, running and picnicking. In addition, the site
has been used to access the tidepools that are located on both ends of Lechuza
Beach and to access the ocean. Other recreation activities carried on at the
beach include swimming, snorkeling, diving, surfing and body surfing. The
Commission staff also has evidence in the form of photographs that indicates
that catamarans, kayaks and other watercraft have landed on and been

~ launched directly over the project site at high tide.

Under the boundary line decision issued by Judge Hiroshige, the public will have
the right to continue to use the portions of the beach subject to State ownership
for recreational purposes. Therefore, it is necessary to consider the project’s
potential impact on public access in light of the Court's decision.

2. Proposed Development’s impact On Public Access

The details of the project are discussed extensively in other portions of these
findings. As described by the applicant, the proposed 33 ft. wide rock revetment
and residential development will not encroach into the portions of the beach
identified as being in public ownership by the Court. As also discussed above,
however, Lechuza Beach is a long, narrow eroding beach backed by coastal
bluffs (Exhibit 3). The issue posed by this development proposal is how the
construction of the revetment will affect the portions of this beach available for
public use.

As stated previously, in the shoreline protective devices section, Coastal
Frontiers evaluated wave data records which evaluated the seasonal profile of

- the beach. The evaluation performed by Peter Gadd found the beach profiles to
be highly irregular (i.e. eroding in the winter months and not always accreting
during the summer months) (Exhibit 9). Mr. Gadd states that:

...seasonal fluctuation is noted at Lechuza Beach during some years, and
not during others. For example, summertime beach growth is noted in
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1992, 1993 and 1996. No such seaward growth is seen in 1994 and

through September of 1995. There is no reasonable expectation that
sand loss from the winter time erosion will be completely replaced by
summertime accretion.®

Therefore, the area designated for public use may be narrow even in the
summer months. Further, as described in the section regarding shoreline
protective devices, it is evident that the proposed project will result in the erosion
of the beach seaward of the revetment, particularly during the winter season.
This change in the beach profile will mean that water will more frequently
inundate the beach area that the court has determined is owned by the public.

In sum, the construction of the revetment will lead to a narrowing of this beach
which will, in turn, prevent or impede public access along this section of Lechuza
Beach.

This result is graphically depicted in two exhibits (Exhibits 10A. and 10B). These
exhibits demonstrate what will happen if the proposed development on lots 146
(eastern end) and 153 (western end) are allowed. Specifically, the beach area in
front of the houses during an eroded profile would be available for use during
times of low tide only. Conversely, during other tidal conditions such as periods
of mean high tide (which is exceeded 13% of the time), the area available for
public use would be submerged in four feet of water. Thus, if the applicant’s
development is approved, the ability to walk along Lechuza Beach often will be
limited to those who are willing and able to either wade or swim along the coast.
Given the long length and height of the proposed revetment, persons walking in
front of the revetment could be trapped by incoming tides or unexpected wave
sets. Large waves could conceivably throw a person into the revetment or into
the caissons supporting the homes resulting in serious bodily injury.

In conclusion, the Commission finds that there is substantial information that
demonstrates the public’s use of this beach. The Commission finds that the
public beach area that will be available pursuant to the Court ordered boundary
will be significantly reduced by the proposed project, because the project will
contribute to the sustained erosion of the public beach during the winter season
and will impair the ability of the public beach to rebuild through accretion during
the summer season. This project will exacerbate this problem by increasing
erosion of the beach and by increasing the amount of time that these public
areas will be covered by ocean waters. Thus, the construction of the project
would further restrict the limited area for public use that will exist as a result of
the court imposed boundary line. Therefore, the commission finds that the
proposed project is inconsistent with Sections 30210, 30211, 30212, and 30220
of the Coastal Act. '

% Coastal Frontiers Corporation. Lechuza Beach Report. 1997.
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F. Environmentally Sensitive Habitat Areas

Section 30230 of the Coastal Act states:

Marine Resources shall be maintained, enhanced, and where feasible, restored.
Special protection shall be given to areas and species of special biological or
economic significance. Uses of marine environment shall be carried out in a
manner that will sustain the biological productivity of coastal waters and that will
maintain healthy populations of all species of marine organisms adequate for
long term commercial, recreational, scientific, and educational purposes.

Section 30231 of the Coastal Act states:

The biological productivity of the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and, where
feasible, restored through, among other means, minimizing adverse effects of
waste water discharges and entrainment, controlling runoff, preventing depletion
of ground water supplies and substantial interference with surface water flow,
encouraging waste water reclamation, maintaining natural vegetation buffer
areas that protect riparian habitats, minimizing alteration of natural streams.

Section 30240 of the Coastal Act states:

(a) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such
resources shall be ailowed within such areas.

(b) Development in areas adjacent to environmentaily sensitive habitat areas and
parks and recreation areas shali be sited and designed to prevent impacts which
would significantly degrade such areas, and shall be compatible with the
continuance of such habitat areas. :

The Coastal Act defines Environmentally Sensitive Habitat Areas™ as any area
in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could
be easily disturbed or degraded by human activities and development.

In addition to the Coastal Act policies cited above, the certified Malibu/Santa
Monica Mountains LUP contains several policies and standards regarding
ESHAs, and protection of sensitive marine resources. These policies have been
certified as consistent with the Coastal Act and have been used as guidance by
the Commission in numerous past permit actions in evaluating a project's
consistency with sections 30230, 30231 and 30240 of the Coastal Act. The

% Coastal Act Section 30107.5
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Sensitive Environmental Resources Map in the certified Malibu/Santa Monica
Mountains Land Use Plan designates the Lechuza beach area, rocky point
areas, bluff and offshore kelp beds as Environmentally Sensitive Habitat Area.
Policy 68 requires that ESHAs shall be protected against significant disruption of
habitat values, and only uses dependent on such resources shall be allowed
within such areas. This policy also specifies that residential use shall not be
considered a resource dependent use. Policy 99 indicates that development in
areas adjacent to sensitive marine and beach habitats shall be designed to
prevent impacts that could significantly degrade the environmentally sensitive
habitats. Policy 120 requires that shoreline structures including...seawalls, ...
shall be sited... to avoid sensitive rocky points and intertidal areas. Policy 108
identifies the beach between Nicholas Canyon and Lechuza Point, which
includes the subject site, as a marine area of biological and educational interest.
The above referenced policies clearly mandate that environmentally sensitive
habitat areas, like Lechuza Beach, shall be protected and that development
within them shall be limited to resource dependent uses. -

The City of Malibu incorporated in 1991. While it have not, to date, completed a
Local Coastal Program, the City did adopt a General Plan for the city in 1995.
This General Plan also designates Lechuza Beach as an Environmentally
Sensitive Habitat Area.

In 1979, the California State Water Resources Control Board designated the
intertidal and offshore areas from Mugu Lagoon to Latigo Point in Malibu, which
includes the proposed project site, as an Area of Special Biological Significance
(ASBS). This designation is given to areas requiring protection of species or
biological communities to the extent that alteration of natural water quality is
undesirable.

Lechuza Beach can be characterized as a sandy "pocket” type beach between
two rocky points with emergent rocky outcrops. In addition to designation by the
Malibu/Santa Monica Mountains LUP, the City of Malibu General Plan, and the
Water Resources Control Board, two site-specific studies of Lechuza Beach,
discussed below, have demonstrated the habitat values of Lechuza Beach which
lead the Commission to conclude that it must be characterized as an
environmentally sensitive habitat area subject to the provisions of section 30240
of the Coastal Act.

The Commission retained a consulting biologist, Sally Holbrook, Ph.D., to study
this beach during a winter period in order to document the main habitat elements
and describe and assess the type and distribution of marine organisms which
occur within the project area. Additionally, Dr. Holbrook identifies the impacts
the proposed project would have on these organisms. Dr. Holbrook conducted a
literature search and also ran four representative transects across the beach
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from the bluff face and documented the organisms found. Her report identifies
three environmentally sensitive habitat areas as occurring at Lechuza Beach: 1)
rocky intertidal habitat; 2) sandy intertidal habitat; and 3) subtidal habitat.

With regard to the rocky intertidal habitat, the Holbrook study® states that:

...the low intertidal zone throughout the beach is rocky with boulders and
bedrock (not cobble). These rocky areas at Lechuza Beach have a well
developed flora and fauna on them typical of Southern California Beaches
(Ambrose 1996, CSWRCB 1979, Wells et.al. 1992). Plant and animal life
is especially richly developed on rocks in the middle and lower intertidal
zones. As pointed out by Ambrose (1996) Lechuza Beach is a spot known
for the rich marine assemblages in its tidepools and thus opportunities for
tidepooling; Tway’s 1991 guide to tidepooling lists Lechuza Point as a
tidepooling destination in Malibu. Tidepools and emergent rocks are easily
accessible throughout the beach zone at Lechuza.

Phyllospadrix torreyi (surfgrass) is abundant on the rocks of the lowest
portion of the intertidal and extends into the shallow subtidal zone at
Lechuza. This plant species requires hard, stable substrates for
attachment and growth... Surfgrass beds tend to occur inshore of giant kelp
beds. Surfgrass provides critical nursery habitat for a number of fishes
and other harvested species such as spiny lobster (Odemer, et. al. 1975,
Engle, 1979) and it harbors rich assemblages of invertebrates that are food
sources for fishes and invertebrates

Sea lions have also been known to haul out on the beach and rocky points in the
Lechuza Beach area (U.S. Army Corps of Engineers, 1994) (Exhibit 12).

In addition to the rocky intertidal habitat found at Lechuza Beach, sandy
intertidal habitat areas also occur. Dr. Holbrook sampled the sandy beach
infauna at Lechuza to establish general patterns of distribution of major groups
of organisms like beachhoppers, polychaetes, isopods, and sand crabs along
the beach profile. Her report states that:

Most of the biological productivity of sandy beaches is associated with
invertebrate organisms (worms, crustaceans, mollusks, etc.) that lie hidden
in the sediments. These burrowing organisms tend to occur in specific
zones in the intertidal, often in great numbers and they form part of a food
chain involving many invertebrates, shorebirds, and fishes. These foragers
either remove the food items from the sand by digging or probing, or they

a0 Report on Marine Resources at Lechuza Beach, Sally J. Holbrook, January 24, 1997, page 3.

L
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feed on items at or near the surface of the sand. The importance of this
food source to the intertidal food source cannot be overstated. '

Several groups of sandy beach organisms were found in the sieved samples
taken by Dr. Holbrook. The report states that:

In all four transects, beach hoppers (the amphipod Orchestoldea) were
found at the highest levels on the beach, even in the dry sand area. Their
lowest occurrence was 50 feet from the bluff face. These organisms are
typical of the high intertidal zone (Straughan 1980) as they often feed on
kelp and other detritus stranded on the high tide line. Isopods (most likely
Excirolana chiltoni) were found in wet sand at distances of 50 to 80 feet
from the bluff face... Only a few polychaete worms occurred in the samples,
all in the same zone as isopods. Sand crabs (Emerita analoga) are found
in the lower two thirds of the intertidal in Southern California, and they
occurred at Lechuza Beach in samples beginning at eighty feet from the
bluff face.

Dr. Holbrook also observed shorebirds actively feeding on the beach, using all of
these zones from wave wash to the edge of the dry sand.

The third environmentally sensitive habitat area found at Lechuza Beach is the
subtidal habitat. In the case of this beach, the subtidal area supports a well
developed giant kelp bed that is several hundred feet in width. The Holbrook
report states that:

This kelp bed is located on rocky bottom and was the subject of several
biotic surveys during the 1980’s (reviewed in Ambrose et. al. 1987). Data
from surveys of fish at Lechuza indicate that the bed contains an
assemblage of fish that is typical for kelp beds, with the same common
species as other kelp beds sampled in Southern California. Of note is the
presence of a large population of garibaldi, the California State fish
(Hypsypops rubicundus) that did not change much from year to year over
the sampling period (1980-1985; date of Patton and Harman 1983).

Kelp beds are widely recognized as productive and rich nearshore marine
communities. In Southern California they harbor upwards of 100 species of
fish and scores of species of plants and invertebrates. A kelp bed
community can have hundreds of species in its complex three-dimensional
structure...Fishes that occur in and around kelp beds form part of the diet
of nearshore marine mammals such as sea lions (Zalophus callifornianus)
and harbor seals (Phoca vitulina). These latter species are often observed
in waters off Lechuza Beach. Giant kelp also is extremely important in the

! oid., page 1.
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nearshore food chain as it is the source of much detritus (dead plant
material) that is consumed as drift by grazing invertebrates and as it
decays is degraded by small detritivores in nearby habitats such as the
sandy beach and the sandy subtidal.

As indicated above, the City of Malibu has designated Lechuza Beach as an
ESHA in its adopted General Plan. Although the Commission has not yet
certified an LCP for the City, the City's General Plan has incorporated the
Coastal Act definition of ESHA. In recent communications with the City Biologist,
Dr. Marti Witter, she has stated that:

Based on this definition, the subtidal, intertidal, kelp beds and rocky
habitats are considered important habitat areas because of their high
productivity and species diversity...and the undeveloped sandy beach is a
locally rare and ecologically important habitat type which is dominated by a
few species that are uniquely adapted to the dynamic, physically unstable
beach habitat.

Dr. Witter further notes that: “the invertebrate community of the beach habitat
forms a critical component of the food chain for shorebirds and several
nearshore fishes (General Plan Section 3.2.6)".

The proposed 1,000 foot long revetment and twelve homes will extend
approximately 60 to 85 feet from the bluff face out over the intertidal beach area.
As discussed in the preceding sections, the Lechuza Beach sand level or beach
profile fluctuates greatly on a seasonal basis. In the winter, high tides and wave
wash frequently extend to the face of the biuff . The environmentally sensitive
intertidal zone and habitat area also fluctuates somewhat with these seasonal
variations. The intertidal zone extends from the lowest low tide to the highest
high tide. As discussed above, Dr. Holbrook’s survey of intertidal species found
marine organisms associated with the high intertidal zones at 50 feet from the
bluff face, marine organisms associated with the mid intertidal zone at 50 to 80
feet from the bluff and marine organisms associated with the lower two thirds of
the intertidal zone beginning at 80 feet from the bluff face. All of these zones
are well within the footprint of the proposed rock revetment and proposed
houses. As such, potential impacts from the development of the proposed
project include: elimination of habitat area; the physical occupation of habitat
area with structures; alteration of natural beach profiles as a result of the
placement of shoreline protective devices (as discussed above); and changes in
water quality resulting from turbidity or septic effluent.
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Dr. Holbrook addresses anticipated impacts to the ESHA areas on the proposed
project site. Her report identifies three impacts to rocky intertidal areas that
would likely result:

First, if revetments, seawalls, pilings, or other structures are installed on
rocky areas, there will be loss of that rocky habitat and its associated biota.
Although some marine life might eventually attach to and live on walls,
revetments, etc. placed in the splash zone or lower, such artificial
structures normally do not have equivalent habitat values to natural
habitat.

Second, installation of revetments, wall and other structures on the beach
is likely to alter beach topography, with transport of sand into the lower
tidal zones. Sand deposits on rocky intertidal and subtidal organisms that
persist result in mortality of the organisms and loss of this habitat.

Third, degradation of water quality could have an adverse impact on the
rocky intertidal biota, especially plants such as surfgrass.

Additionally, the Holbrook report identifies four impacts to the sandy intertidal
habitat areas that would likely result from the construction of the proposed
project:

(1) Invertebrates that are typically associated with the intertidal zone and
are the basis of the food supply of beach-feeding shorebirds and some
fishes occur on the project area and indeed occur in proposed locations of
the revetments, seawalls, and or caissons. Biologically speaking, this
means that some of the project elements lie seaward of the intertidal zone.
Regardless of where the MHTL is defined to be, the sampling clearly
indicates that marine resources in the public trust could be impacted by
elements of the proposed project.

(2) If the revetments, seawalls or other structures are placed fifty or more
feet seaward of the bluff they will cover up and destroy sandy beach
resources.

(3) Furthermore, even structures such as caissons, or balconies or decks
of houses that only partly cover the sand could impede access of
shorebirds to their food sources.

(4) If there is beach erosion down to the cobble or bedrock zone as a
result of placement of revetments or seawalls there will no longer be
suitable habitat for infaunal invertebrates that are the core of the sandy
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beach food chain, and their numbers will be reduced, resulting in a net loss
of food to shorebirds and certain fishes. Erosion of the sand and changes
in the beach profile would also impact the potential for the occurrence of
grunion runs at the beach.

Finally, Dr. Holbrook discusses possible adverse impacts to the giant kelp bed
and subtidal habitat area that would result from the development of the proposed
project:

The kelp bed at Lechuza Beach could be severely affected by increased
sediment deposits offshore resulting from beach erosion or from decreased
water clarity that could accompany construction activities (such as onshore
grading), beach erosion, or releases from the proposed septic systems.
When rocky substrate becomes buried young stages of giant kelp cannot
become established because the plant requires firm attachment space.
Further, it is well known that growth (via photosynthesis) and reproduction
of giant kelp are dependent on good water clarity with sufficient light
penetration and degraded water quality even without buildup of deep
sediments on the ocean bottom can result in declines in growth and/or
reproduction.

The Department of Fish and Game previously submitted a letter (Exhibit 13) to
the Commission regarding the potential adverse impacts the proposed project
could have on the marine environment. Consistent with the conclusions of Dr.
Holbrook, the letter indicates that the project could have significant adverse
impacts on the nearshore and intertidal marme environment, including the kelp
beds offshore.

The City of Malibu Biologist has also addressed the anticipated impacts to
sensitive resources relative to the proposed project and found that: “the location
and scope of this project has the potential to eliminate and/or impact the habitats
of the intertidal and subtidal zone, the kelp beds, rocky shoreline, sandy beach,
and the coastal biuff”’ in four ways:

1. The road, homes, and rock revetment wili directly eliminate most of the
sandy beach habitat.

2. Shoreline structures (the rock revetment) change the physical
processes of the sandy beach such as beach slope, sand texture, and
wave patterns which can alter the biological composition of the beach'’s
invertebrate community. Because the rock revetment is predicted to
significantly alter the beach profile, at a minimum the community
composition will be altered, or if the beach is scoured down to cobble or
bedrock, the community will be largely eliminated.
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3. The rocky intertidal and subtidal zones will be impacted by increased
beach erosion and sand deposition leading to loss of habitat and
increased mortality of resident organisms.

4. Decreased water quality associated with the proposed project from
increased turbidity and the proximity of the septic systems will
adversely impact the rocky intertidal zone and kelp beds.

Therefore, given the sensitivity of the biological resources on the proposed
project site and the proximity of the proposed residences and shoreline
protective devices, the Commission finds that the above noted adverse impacts
will occur.

In 1992 the applicant commissioned Fugro-McClelland Inc. to prepare a
biological impact study to determine the impact to biological resources
associated with the proposed development. The report concludes that:

Impacts to onshore resources would not occur as a result of the project.
Intertidal impacts to beach-dependent birds are considered less than
significant. The project would have no direct effects below the mean high
tide line and therefore, impacts to sensitive bird species using the surfline
and near shore areas would not occur. Beach erosion or accretion of
Lechuza Beach would not occur as a result of the construction of the rock
revetment or seawall. Treatment of wastewater from each individual lot in
a septic tank, leach field (or trench) and dilution by groundwater prior to
discharge would prevent water quality impacts to intertidal, subtidal and
nearshore habitats. Off shore areas are sufficiently removed that project-
related impacts would not occur.

The applicant’s biological consultant assumes the toe of the revetment would be
located 75 feet landward of the mean high tide line, would have no direct effects
below the mean high tide line and that beach erosion or accretion of Lechuza
Beach would not occur as a result of the construction of the rock revetment. The
consultant is assuming the beach fluctuates from about 100 feet to 300 feet in
width. This would suggest the beach is never less than 100 feet in width. The
biological consultant bases this finding on the mean high tide line surveys, wave
uprush and coastal engineering studies previously prepared by the applicant's
consulting coastal engineers. ’

However, as discussed earlier in this report, recent Survey information clearly
demonstrates that the proposed revetment would be subject to wave action at a
much greater frequency than the applicant's consultants have projected.
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Therefore, the revetment and homes will extend well within the mid-intertidal
zone of the beach during the winter months and will displace and destroy
portions of this valuable environmentally sensitive habitat area. Furthermore,
given that the revetment will be subject to wave action quite frequently during the
winter months and given that this is an eroding beach, the revetment will cause
and contribute to increased erosion of the beach seaward of its location. This
erosion will directly displace and destroy the intertidal habitat for infaunal
invertebrates that are the core of the sandy beach food chain on this beach,
resulting in a net loss of food to shorebirds and certain fishes. The applicant’s
consultant also conceded that indirect impacts could occur to the intertidal and
subtidal habitats if project-related beach erosion/accretion occurred or water
quality were degraded by the septic system effluent.

Every government entity that has studied the subject beach property has
concluded that it is an area of great biological significance. This has been
confirmed by the recent site-specific studies noted above. The intertidal zone of
Lechuza beach is part of a limited and fragile ecosystem that can be easily
disturbed and degraded by human disturbance and development. The
Commission’s biological consultant has determined that the sandy intertidal,
rocky intertidal, and subtidal areas of Lechuza beach meet the Coastal Act
definition of an ESHA. Based on these studies and information, the Commission
finds that Lechuza Beach is an environmentally sensitive habitat area as defined
by section 30107.5 of the Coastal Act. Therefore, this area must be protected
against any significant disruption of habitat values and only uses dependent on
such resources shall be allowed as required by section 30240 of the Coastal
Act. Further, section 30230 requires that marine resources shall be maintained,
enhanced and where feasible restored and section 30231 indicates that the
biological productivity of the quality of Coastal Waters...appropriate to maintain
optimum populations of marine organisms...shall be maintained and where
feasible restored.

The proposed 1,000 foot long revetment and twelve residences will encroach
significantly within the intertidal area which has been designated and
documented as an ESHA. The proposed residential development is not a
resource dependent use and, therefore, is not consistent with the provisions of
section 30240 of the Coastal Act. In addition, the proposed 1,000 foot long rock
revetment and twelve homes will directly degrade and adversely impact the
environmentally sensitive intertidal zone of this beach which is inconsistent with
the provisions of sections 30240, 30230 and 30231 of the Coastal Act.

Therefore, the Commission finds that the proposed project will extend into the
environmentally sensitive habitat of Lechuza Beach and that the proposed
project will directly displace and destroy this sensitive habitat area which is
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inconsistent with the provisions of sections 30230, 30231 and 30240 of the
Coastal Act.

G. Visual Resources

Section 30251 of the Coastal Act states that permitted development shall be
sited and designed to protect the scenic and visual quality of coastal areas:

The scenic and visual qualities of coastal areas shall be considered and
protected as a resource of public importance. Permitted development shall be
sited and designed to protect views to and along the ocean and scenic coastal
areas, to minimize the alteration of natural land forms, to be visually compatible
with the character surrounding areas, and, where feasible, to restore and
enhance visual quality in visually degraded areas. New development in highly
scenic areas such as those designated in the California Coastline Preservation
and Recreation Plan prepared by the Department of Parks and Recreation and
by local government shall be subordinate to the character of its setting.

In addition to this Coastal Act policy the certified Malibu/Santa Monica
Mountains LUP contains several policies and standards regarding the protection
of visual resources. These policies have been certified as consistent with the
Coastal Act and used as guidance by the Commission in numerous past permit
actions in evaluating a project’s consistency with section 30251 of the Coastal
Act. For example Policy 129 requires that structures should be designed and
located so as to create an attractive appearance and harmonious relationship
with the surrounding environment. Policy 120 indicates that new development in
highly scenic areas shall be sited and designed to protect views to and along the
ocean and minimize the alteration of landforms. Policy 134 requires that
structures shall be sited to conform to the natural topography, as feasible and
that massive grading and reconfiguration of the site shall be discouraged.

The proposed project will stretch across a 1,000 + foot long section of Lechuza
Beach. This section of coast is characterized as an undeveloped, pristine,
scenic sandy and rocky beach backed by a 50-55 foot coastal bluff. The
emergent rocky outcrops in the mid to lower intertidal areas, the undisturbed
sandy beach backed by a high coastal bluff and the undeveloped nature of the
western portion of the beach all contribute to the highly scenic nature of this
section of the coast.

The proposed project will result in the creation of a large 15 foot high (max.
height) rock revetment with a 25 foot long face at a 1.5:1 slope (Exhibit 4). The
revetment will extend 80-85 feet from the biuff face onto sandy beach and will
occupy approximately 80,000 square feet of sandy beach. The proposed homes
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are 35 feet high assuming there is a high sand level and only a four foot
separation between the sand and bottom of the residence (Exhibit 5).
Additionally, the proposed residences will extend approximately 60-89 feet from
the bluff onto sandy beach. At a low sand level these homes, which would be
built on caissons, will be as high as 47 feet above the beach. In addition, the

project includes a 240 foot long retaining wall on top of the western end of the
rock revetment to support the road fill in order to meet the existing road grade
elevation of western Sea Level Drive. This wall will transition from O feet to a
maximum of 17 feet at the far western end of the road. The proposal also
includes two retaining walls along the western 575 feet of the inland side of the
proposed roadway to support a cut slope into the bluff face. In order to align the
proposed road with western Sea Level Drive the applicant is proposing to cut
into the bluff approximately 20 feet (maximum). The proposed retaining walls
are necessary to support the cut slope into the bluff. The two retaining walls are
split into a 320 foot long section and 190 foot long section with a 65 foot gap in
between the sections. The applicant has not explained how the bluff cut along
this 65 foot section will be supported without a retaining wall. The two proposed
retaining walls supporting the bluff cuts are designed to transition from zero to a
maximum of nine feet in height.

As discussed in the previous section on public access, Lechuza Beach is used
by the public for passive recreational use. The primary users are people walking
along the shoreline from El Matador State Beach and persons using the
pedestrian access gates at the west and east ends of Sea Level Drive.
Therefore, this section of beach is viewed by the public walking and recreating
on this section of scenic coastline.

The proposed project will result in a 1,000 ft. long by 60 to 89 foot wide (80,000
sq. ft.) section of sandy beach area completely covered by a rock revetment and
twelve residential structures . The proposed 15 foot high (maximum) rock
revetment, with a 25 foot long, 1.5:1 slope face, 35 - 47 foot high residential
structures and the 9-12 foot high (maximum) retaining walls along the western
section of the revetment and bluff will create an imposing wall of structures along
this 1,000 foot long stretch of beach. The project will significantly alter the
natural beach and bluff landforms on this beach by physically covering the
natural beach with development and cutting into the bluff face and constructing
retaining walls to accommodate the access road. The proposed development
would resemble some of the eastern portions of the Malibu coastline where there
is a continuous wall of development projecting out on the beach and over the
water. This type of development is clearly not visually compatible with or
subordinate to the character of this section of the Malibu Coast. The proposed
project will adversely impact the visual resources of this coastline and will result
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in the significant alteration of the natural beach and bluff landforms. Therefore,
the Commission finds that the proposed development is not consistent with the
provisions of section 30251 of the Coastal Act.

H. Water Quality

Section 30231 of the Coastal Act states:

The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and, where
feasible, restored through, among other means, minimizing adverse effects of
waste water discharges and entrainment, controlling runoff, preventing depletion
of ground water supplies and substantial interference with surface water flow,
encouraging waste water reclamation, maintaining natural vegetation buffer
areas that protect riparian habitats, and minimizing alteration of natural streams.

In addition, to this Coastal Act policy the certified Malibu/Santa Monica
Mountains Land Use Plan contains several policies and standards regarding
septic systems and water quality. These policies have been certified as
consistent with the Coastal Act and used as guidance by the Commission in
numerous past permit actions in evaluating a project’s consistency with section
30231 of the Coastal Act. For example Policy 218 requires that all individual
septic tanks conform to building and plumbing code standards. Policy 225
requires that the Health Department shall strictly enforce all health, building and
plumbing code requirements. Policy 226 indicates that a coastal permit shall not
be issued for a development unless it can be determined that sewage disposal
adequate to function without creating hazards to public health or coastal
resources will be available for the life of the project.

In 1979 the California State Water Resources Control Board designated the off
shore area including the intertidal zone between Mugu Lagoon and Latigo Point
in Malibu as an Area of Special Biological Significance. The area between Big
Sycamore Canyon and Lechuza Point was further recognized as an area of
extensive kelp beds and offshore reefs with dependent biological assemblages
of exceptional quality. The area was also described in the State Board's findings
as being in a natural state and containing the largest open coast kelp beds
remaining in the region. These Areas of Special Biological Significance were
intended to afford special protection to marine life through prohibition of waste
discharges within these areas. Therefore, it is critical that the proposed septic
systems are properly designed to ensure these sensitive intertidal and subtidal
resources are not adversely impacted by untreated or inadequately treated
septic effluent.
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The applicant has submitted preliminary design approval of the proposed septic
systems from the County Department of Health Services. This approval
indicates that the proposed septic systems comply with all county health and
plumbing codes. In addition, the County has indicated to staff that health
inspectors were present when percolation tests were conducted to insure
compliance with the county standards.

Concerns have been previously raised about the effectiveness of the proposed
septic systems; specifically, the effectiveness of leach fields in compacted road
fill, the potential for the daylighting of effluent on the beach, effluent transport
paths, and the cumulative impacts of possibly 17 septic systems in close
proximity behind a revetment. The applicant retained three technical consuitants-
to address these questions: David Riggle, a consulting sanitarian; Kenneth
Mullen, a consulting engineer; and Geoplan, consulting geologists.

The consultants indicate that the placement of leach fields in a compacted sand
medium is an acceptable practice. The consulting sanitarian states:

Historically, the only situation regarding the placement of leach lines/drain
fields in compacted fill has been where natural sand exists on the building
site. The Los Angeles County Departments of Health Services and
Building and Safety have permitted the placement of clean sand on top of
natural sand for the construction of leach lines. The sand naturally
"compacts" itself, providing a stable condition for the leach line installation.

In regard to the cumulative impacts resulting from a total buildout of all 17 lots
behind the revetment, the consultants indicate that because of County Code
setback requirements adequate spacing of the systems will preciude any
adverse cumulative impacts associated with septic systems. The consuiting
sanitarian states:

The type of sewage disposal system design for the single family
development including the required separation between systems, water
table, bedrock and bulkhead wall all act to reduce any accumulative
impact. Each system functions independently from the other systems. The
effluent filters down through the sand and moves along the bedrock/water
contact toward the bulkhead.

The proposed bulkhead design using rock with filter bianket will permit
water to flow through, thus eliminating the build-up of water behind the
wall. The sewage effluent will have filtered approximately 10 feet down
and over 15 feet horizontally through sand before reaching the bulkhead,




Lechuza Villas West
February 4, 1997 Commission Hearing
Page 94

having lost its identity by filtration and dilution. A five foot separation
between the leaching lines and ocean waters is recognized as being safe.

With regard to the potential for daylighting of effluent on the beach and the
effluent pathways, the consultants agree that by the time effluent reaches the toe
of the revetment it will have been filtered and diluted to such a degree that it is
unrecognizable as sewage. The applicant's consulting engineer states:

The effluent path is as follows: sewage from the residence enters the two
chambers septic tank where solids settle out in the first chamber. Overfiow
from this chamber enters the second chamber for final clarification.
Anaerobic bacteria reduce the solids to an inert ash. Relatively clear flow
then proceeds to a distribution box where it is equally divided to each
leaching line. The leaching lines are perforated pipe laid on a bed of
gravel placed in a three feet wide trench. Effluent ieaves the leaching lines
through the perforations and enters the gravel filled trench. Water then
percolates downward to either the water surface or rock surface. Upon
contact along that surface it filters through the revetment into the ocean
where it is diluted many hundreds of times. :

...the effluent commingles with any groundwater that exists on the surface
of the bedrock. Prior to its commingling it has traveled through a minimum
thickness of 10 feet of sand which acts as a slow sand filter and renders it
unrecognizable as sewage.

Historically cobbles have always been present on top of the bedrock in this
area. Sand fills the voids between the cobbles. Effluent and groundwater
always flow along the bedrock surface, therefore, the cobbles and sand will
always keep the effluent from surfacing.

The Malibu Wastewater Management Study (1992) indicates that beach sands
allow for fast percolation. This high percolation rate would normally constrain
the use of beach sands. But, according to the study, a biological "mat" of algae
and other organisms grows among the sand grains. This biological mat is the
primary "biotechnology" to reduce the concentration of pathogens in the
drainfield sands. The biological mat slows down the infiltration of effluent and
treats pathogens by filtration, retention and chemical renovation. Further
reductions in concentrations of potential pathogens continue after percolation
through the biological mat. The study provides the following breakdown of
treatment of septic tank effluent:
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Treatment of Septic Tank Effluent by Sands with a Biological Mat

*Total Coliforms: 2-4 feet of well-drained sand with a biological mat will
reduce bacterial concentrations to a level that meets most state and
federal standards (loading rate=1.24 gpd per sq. ft.)

*Fecal Coliforms: In sandy soil, 40 inches were required to remove fecal
coliforms.

*Viruses: Properly dosed and loaded, 2 feet of medium sand have been
very effective in removing viruses from treated drainfield effluent. The
presence of a biological mat further improves detention, retention, and
absorption of viruses. There are no studies that have found viruses in the
effluent from a septic tank, despite deliberate dosing of the influent.

The City of Malibu's consulting Environmental Health Specialist, Larry Young,
has submitted a letter to the Commission regarding the proposed system. Mr.
Young indicates that if the proposed septic system is designed to conform to the
Uniform Piumbing Code requirements there should be no adverse individual and
cumuiative impacts from the proposed septic system. The system as proposed
appears to be in conformance with these standards. With regards to the
placement of a septic system in compacted fill, Mr. Young states, "Sand is
considered to be both self-compacting and, at the same time, the best soil
category for percolation of effluent." Finally, Mr. Young indicates that with
regard to potential for daylighting of effluent onto the beach, as long as the
"Fifteen Feet to Daylight Rule" is enforced the daylighting of effluent should not
be a problem. According to project plans the proposed septic system design
conforms with the 15 foot to daylight rule. It should also be noted that the City of
Malibu has a waste water zoning ordinance which requires that sewage effluent
must be treated on the property on which the effluent is created. The applicant
is proposing to place the septic system leach fields within Lot A (road lot) which
is a separate lot from the lots the proposed residences are located on.
Therefore, the project is not consistent with the City of Malibu waste water
treatment ordinance. The applicant has provided no evidence of variance from
the City’'s ordinance.

In recent years, the Commission has become concerned about the introduction
of non-point source pollution to coastal waters. The U.S. EPA recognizes that
one source of non-point pollution is the installation of Onsite Disposal Systems
(OSDS) in areas where soil absorption systems do not provide for adequate
treatment of effluents containing solids, pathogens, nitrogen, phosphorus, and
nonconventional pollutants prior to entry into surface waters and groundwater
[see Chapter 4 of the “Guidance Specifying Management Measures for Sources
of Nonpoint Pollution in Coastal Waters” (U.S. EPA, 1993)].
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Despite the proposed systems’ apparent conformance with Uniform Plumbing
Code standards, concerns remain about whether the proposed septic systems, if
installed, will provide sewage disposal and treatment adequate to protect public
health or coastal resources for the life of the project. Specific concerns relate to
(1) systems installed in compacted soils, and in areas subject to tidal influence
and potential future sea level rise, may be inadequate to allow proper treatment
to occur, (2) without proper maintenance and inspection, the proposed bulkhead
design (i.e., rock with filter blanket) may not be adequate over the life of the
project to permit the continuous flow of septic system effluent through the
bulkhead, thus failing to eliminate the build-up of water behind the wali, and (3)
unless properly operated, maintained and inspected, septic systems have a high
risk of failure which may cause contamination of coastal waters over the life of
the proposed development. Regarding the latter concern, the Commission notes
that “continuously loaded soil absorption fields have a finite life span and that 50
percent of all fields fail within 25 years” [Oliveri, et al., 1981, as cited in U.S.
EPA, 1993)].

Consequently, if the project were to be approved, a Special Condition of
approval would be necessary requiring that, following installation of each
complete septic system, a licensed geologist and sanitary engineer conduct a
postconstruction inspection program to ensure that the system was installed
properly. The inspection should ensure that design specifications were followed
and that soil absorption field areas were not compacted during construction.

The Commission also notes that U.S. EPA recommends several Best
Management Practices (BMPs) for septic system operation including the
following: (a) perform regular inspections of the septic system; (b) perform
regular maintenance of the septic system; (c) retrofit or upgrade improperly
functioning systems. Due to the sensitive location of the proposed development
and the high risk of failure of septic systems, if the project were to be approved,
a special condition would be necessary requiring the applicant to prepare and
submit to the Commission for approval a septic system maintenance and
inspection plan to include, but not necessarily be limited to, the following
practices: (1) a description of any BMPs that will be used to ensure that the
systems will operate properly [e.g., garbage disposal restrictions and low-volume
plumbing fixtures as recommended by the U.S. EPA (1993)]; (2) a description of
how and how often the systems will be inspected and maintained to ensure their
proper operation, (3) a plan to retrofit or upgrade improperly functioning
systems, and (4) a description of how and how often the bulkhead filter blanket
will be inspected and maintained.

Therefore, the Commission finds that the proposed septic system as designed
would have an adequate filtration area (approximately 10 feet in depth) to
adequately treat the septic effluent and will most likely not daylight on the beach,
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and if it did the effluent would be treated and diluted to such a point it would not
be considered hazardous. Based on the evidence presented above, the septic
system design as proposed is feasible and would function properly as designed
in this location if recommended BMPs were incorporated into systems design,
functions and regular maintenance.

The Commission further finds that the proposed septic systems if properly
maintained and upgraded as necessary based upon implementation of an
approved operations and maintenance plan should not affect coastal waters over
the life of the project. Based on the evidence presented above it would appear
that the septic system design as proposed with the recommended BMPs and
incorporation of the recommended conditions is feasible and would function
properly as designed in this location Therefore, the Commission finds that if the
project were to be approved the proposed septic system could be found
consistent with section 30231 of the Coastal Act subject to the special conditions
mentioned above.

l. Cumulative Impacts of Development
Section 30250(a) of the Coastal Act states:

New residential, commercial, or industrial development, except as otherwise
provided in this division, shall be located within, contiguous with, or in close
proximity to, existing developed areas able to accommodate it or, where such
areas are not able to accommodate it, in other areas with adequate public
services and where it will not have significant adverse effects, either individually
or cumulatively, on coastal resources. In addition, land divisions, other than
leases for agricultural uses, outside existing developed areas shall be permitted
where 50 percent of the usable parcels in the area have been developed and the
created parcels would be no smaller than the average size of the surrounding
parcels,

Section 30105.5 of the Coastal Act defines the term "cumulatively" as it is used
in Section 30250(a), to mean that:

the incremental effects of an individual project shall be reviewed in conjunction
with the effects of past projects, the effects of other current projects, and effects
of probable future projects.

The Coastal Act requires that new development be permitted only where public
services are adequate and only where public access and coastal resources will
not be cumulatively affected by such development. The applicant is proposing
to construct a 1,060 foot long extension of Sea Level Drive, a 1,000 foot long
revetment and twelve single family residences over a sandy natural beach. The
road and revetment extend over 17 beachfront lots that the applicant considers
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available for residential development. If the project were approved, the
remaining five undeveloped lots (Lots 149E, 149W, 148W, 147E, and 147W)
could then be considered infill parcels and would most likely be developed. The
preceding section of these findings have documented the significant adverse
impacts the proposed development would have on the beach profile, public
lateral access along the shoreline, environmentally sensitive habitat areas and
visual resources. The findings have pointed out the design inadequacies of the
revetment and the residences which demonstrates the homes and revetment
would not minimize the risk to life and property or assure the stability and
structural integrity of these structures as required by the Coastal Act. The
cumuiative effect of building out all 17 parcels on this beach would only intensify
the significant adverse environmental impacts outlined above.

In addition, as previously noted in these findings large stretches of the Malibu
coastline east of Point Dume have been committed to development over the past
70 years. This intense development has cumulatively degraded the
environmental quality of significant portions of this coastline. The placement of
development over the sandy and rocky beach areas of Malibu have resulted in a
direct loss of sandy and rocky intertidal habitat areas which are a critical
component of the marine ecosystem. The construction of numerous shoreline
protective devices has interrupted the natural shoreline processes and has
contributed to the erosion of the shoreline in many areas. The physical
occupation of the beaches by development and the erosional impacts of
shoreline protective devices have prevented or impeded public access to and
along the coastline. In addition, the placement of structures in areas subject to
high tides and storm waves has resulted in public costs (through low interest
loans and infrastructure repair) in the millions of dollars in the Malibu area. It is
clear that the cumulative effects of development along the Malibu coast has
adversely impacted coastal resources of the Malibu shoreline.

The proposed construction of a 1,000 foot long revetment, roadway and twelve
single family homes with the potential to build out 17 homes over an
environmentally sensitive intertidal sandy beach area is a continuation of the
type of ill-conceived coastal development pattern seen in eastern Malibu. The
incremental effects of this project in conjunction with the effects of the other
shoreline development mentioned above will translate into significant adverse
impacts and degradation of coastal resources on the Malibu coastline.
Furthermore, approval of this project would redefine the Commission’s policy on
infill development from the development of one or two beach front parcels
between existing development to large stretches of open sandy beaches
thousands of feet in length. The development of large sections of sandy beach in
Malibu would cumulatively adversely impact the coastal resources associated
with the Malibu shoreline.
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The previous sections of these findings contain extensive documentation of the
adverse individual and cumulative impacts the proposed development wouid
have on coastal resources and access, therefore, the Commission finds that the
proposed project is not consistent with section 30250(a) of the Coastal Act.

J. Local Coastal Program.

Section 30604 of the Coastal Act states that:

(a) Prior to certification of the local coastal program, a coastal development
permit shall be issued if the issuing agency, or the commission on appeal, finds
that the proposed development is in conformity with the provisions of Chapter 3
(commencing with Section 30200) of this division and that the permitted
development will not prejudice the ability of the local government to prepare a
local coastal program that is in conformity with the provisions of Chapter 3
(commencing with Section 30200).

Section 30604(a) of the Coastal Act provides that the Commission shall issue a
Coastal Permit only if the project will not prejudice the ability of the local
government having jurisdiction to prepare a Local Coastal Program (LCP) which
conforms with Chapter 3 policies of the Coastal Act. On December 11, 1986, the
Commission certified the Land Use Plan portion of the Malibu/Santa Monica
Mountains Local Coastal Program prepared by the County of Los Angeles. In
March 1991, the City of Malibu was incorporated. While the county prepared
and certified LUP is no longer legally binding in the newly incorporated City of
Malibu and the City does not yet have a certified LCP, the previously certified
LUP continues to provide guidance as to the types of uses and resource
protection needed in the Malibu area in order to comply with Coastal Act policy.
The certified LUP contains policies to guide the types, locations, and intensity of
future development in the Malibu/Santa Monica Mountains area. Among these
policies are those specified in the preceding sections regarding shoreline
development, hazards, public access, habitat protection, and marine resources.
As proposed, the development will create adverse impacts and will be
inconsistent with the policies contained in the LUP, as discussed above.

Since the Commission’s last action in 1993 on the applicant’s previous
applications, the City has made progress towards adopting an LCP. At that time,
the Commission’s findings noted that the City had not yet prepared a General
Ptan and had not as yet addressed the City’s plans for the beach. Since 1993,
however, the City, through adoption of certain General Plan policies, has taken
significant steps indicating its intentions regarding plans for this beach. These
steps, as discussed below, do not lessen in any way the Commission’s 1993
conclusions on this issue. To the contrary, these steps strengthen and
underscore that the City has moved a step closer toward submitting an LCP that
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underscore that the City has moved a step closer toward submitting an LCP that
provides policies to protect the ESHA resources on this site similar to those
contained in the City's General Plan and the County's certified LUP.

The City of Malibu, which incorporated in March 1991, has begun the process of
preparing its LCP by completing its General Plan in 1995 and certifying an EIR
for the General Plan. Several planning committees, composed of private
citizens, have been designated to address various issues and a specific LCP
Advisory Committee has been appointed to provide input to a private consultant
who has been retained by the City to complete and prepare its LCP for submittal
to the Commission. The City currently anticipates completing its LCP for
submittal to the Commission in August 1998.

As previously stated, the City has adopted a General Plan (November 1995).
The General Plan provides the same land use designation for the site which is
contained in the County’s certified LUP (Residential 4-6 du/ac). Notwithstanding
the density designation, the General Plan maps Lechuza Beach as an ESHA
based on the Coastal Act definition. The City Biologist has provided site specific
documentation that the beach does indeed qualify as an ESHA based on this
definition (General Plan Section 3.2.6)*. The General Plan also requires that
any development that could potentially impact an ESHA be sited to “protect
against any significant disruption of habitat values” (General Plan, CON Policy
1.1.4). The City Biologist also identifies the anticipated impacts to the ESHA
based on an analysis of the proposed project and notes that the project will
“eliminate and/or impact the habitats of the intertidal and subtidal zone, the kelp
beds, rocky shoreline, sandy beach and the coastal bluff"®, in several significant:
ways as discussed in a previous section of this report.

The General Plan will eventually be reviewed by the Commission as all or part of
the LUP component of an LCP submittal for consistency with Chapter 3 of the
Coastal Act. Although the Commission has not yet formally reviewed the General
Plan or any portion of an LCP submittal, it can be anticipated from the City's
actions to date, that the future submittal would likely include not only the General
Plan policies stated above, but also additional policies which would guide
development on this beach relative to mitigating impacts to the ESHA. Such
policies might allow a minimal amount of development on this beach, less than
that provided by the current Land Use or Zoning designation, which simply
provides a range or maximum density without consideration of other policies
which would be applied on a site specific basis to control development, protect
resources, ensure public safety and geologic stability, etc.

21 etter from Marti Witter, Ph.D, City of Malibu Biologist, to California Coastal Commission, January
21, 1997,
“ Ibid., page 2.
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Such an approach in the LCP would be similar to the County’s certified LUP
which contains several additional policies intended to protect resources and
guide development beyond the designated density range for any specific site as
discussed in prior sections of this report. For example, the County's LUP
contains further site development restrictions or policies in Table 1 which
provide additional restrictions on development in designated ESHA'’s and other
important resource areas which could have the effect of reducing the size, scale,
and many other components of a proposed development to considerably less
than could be allowed by simply considering the density range. It is highly likely
that several of the County’s policies which have been previously found
consistent with the Coastal Act, or equally protective policies which could be
directly applicable to the subject site and the proposed development will be
incorporated into the City’s LCP submittal. The City of Malibu's 1995 inclusion of
policies similar to those of the County’'s LUP into its General Plan underscores
this likelihood.

Prior findings of this report indicate the proposed project's numerous
inconsistencies with many of the County’s LUP policies, as well as the policies of
the Coastal Act. Therefore, for the reasons stated above, the Commission finds
that approval of the proposed project will prejudice the ability of the City of
Malibu to prepare an LCP that conforms to the policies of Chapter 3 of the
Coastal Act.

California Environmental uality Act.

Section 13096 (a) of the Commission's administrative regulations requires
Commission approval of a coastal development permit application to be
supported by a finding showing the application, as conditioned by any conditions
of approval, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5 (d)(2)(i) of CEQA prohibits
a proposed development from being approved if there are feasible alternatives
or feasible mitigation measures available which would substantially lessen any
significant adverse impact which the activity may have on the environment. The
Certified Malibu Land Use Plan which the Commission continues to use as
guidance provides that:

P67 Any project or use which cannot mitigate significant adverse impacts as
defined in the California Environmental Quality Act on sensitive environmental
resources (as depicted on Figure 6) shall be denied.




Lechuza Villas West
February 4, 1997 Commission Hearing
Page 102

Furthermore, Section 15042 of the CEQA Guidelines provides in relevant part
that:

A public agency may disapprove a project if necessary in order to avoid one or
more significant effects on the environment that would occur if the project were
approved as proposed.

Previous sections of these findings contain extensive documentation of the
significant adverse impacts the proposed development would have on the
environment of the Malibu portion of the California coastline. There are feasible
alternatives to the proposed project which would lessen the impact on the
environment. As proposed, the project contemplates a complete build-out of this
entire undeveloped, empty stretch of sandy beach. The applicant has never
applied for a significantly scaled down project e.g., involving fewer houses or a
project that does not include a shoreline protective device. Furthermore, as
discussed in the section entitled "Constitutional Issues” there has been an offer
to purchase the property for an open space recreation area.

Therefore, for reasons previously cited in the findings above, the Commission
finds that the proposed project is not the least environmentally damaging
feasible alternative and cannot be found consistent with the requirements of the
Coastal Act to conform with CEQA.

L. Constitutional Issues
Section 30010 of the Coastal Act states:

The legislature hereby finds and declares that this division is not
intended, and shall not be construed as authorizing the
commission, port governing body, or local government acting
pursuant to this division to exercise their power to grant or deny a
permit in a manner which will take or damage private property for
public use, without the payment of just compensation therefor.
This section is not intended to increase or decrease the rights of
any owner of property under the Constitution of the State of
California or the United States.

Analysis of a coastal development application does not always end with
consideration of whether the project complies with the resource protection
policies of the Coastal Act. Where, as here, the applicant contends that
application of these policies would take or damage private property for public
use without providing just compensation, section 30010 authorizes the -
Commission to evaluate such a claim and implement these policies in a manner
that will avoid a taking.
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In considering the applicant's development projects in the past the Commission
has not been in a position to determine whether variances from the resource
protection policies of the Act under section 30010 were necessary to avoid a
taking because the Commission's actions were based in large part on a lack of
reliable information concerning such fundamental aspects of the project as the
boundary line between private and public property interests at Lechuza Beach
and the expected impacts on the beach of the various shoreline protective
devices proposed by the applicant. Without this information the Commission
could not reach a final determination concerning the uses that might be made of
the property. Invocation of section 30010 is not appropriate until the
Commission has determined that the property may not otherwise be developed
consistent with the policies of the Coastal Act.

Moreover, although the applications submitted by the applicant purportedly
concerned the construction of individual residences on individual vacant beach
lots, all the applications also proposed the construction of a road and a shoreline
protective device, or devices, along the sandy beach. The eventual
development plan portrayed in these applications would lead to the construction
of residences on most, if not all, of the 17 lots on the beach. None of the plans
or accompanying information submitted by the applicant proposed or discussed
alternative, less intensive developments that would significantly reduce the
cumulative number of residences to be constructed or avoid the requirement for
extensive road and shoreline improvements along the property. Thus, the
Commission did not have the occasion or the opportunity to determine whether a
scaled back or substantially modified project could be approved consistent with
the Coastal Act.

The Court's order requiring the Commission to take final action on this project in
light of the rulings of the Court does not resolve these deficiencies in
information. For instance, while the Court has established boundary lines
between the property interests of the State, Lechuza and MEHOA in the beach,
the Court's decision is not final because both Lechuza and the State Lands
Commission have filed appeals and there are persuasive reasons to believe this
decision may ultimately be modified. Additionally, there are no rulings by the
Court specifically dealing with the other issues presented by the proposed
project, including the impacts that construction of a shoreline protective device
may have on the beach. Indeed, as discussed above, in contrast to the
testimony provided to the Commission at its previous hearings, the evidence
submitted to the Court concerning how to locate the mean high tide line on the
property demonstrated that waves routinely encroach on the area of the beach
proposed for development. This calls into question the accuracy of much of the
information previously presented to the Commission on the effects of the
proposed shoreline protective works.
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Given the Court's order, however, the Commission is now required to analyze
the takings issues raised by the applicant in spite of these informational
inadequacies. As will be discussed in the analysis set out below, the
Commission therefore determines, based on the information available, and in
compliance with the directive of the Court, that consistent with its authority under
section 30010 the Commission may authorize the applicant to construct up to
three residences and related improvements on the subject property to avoid a
taking. An additional application and hearing on this development will be
necessary, however, because the Commission does not have sufficient
information to determine with exactitude either the location and size of this
 development or what, if any, conditions should be attached to the coastal permit
authorizing this use.

1. To Determine Whether Application of a Regulation Constitutes a
Taking Requires an Ad Hoc Analysis of Several Factors

The courts have observed that there are no brightline rules that either courts or
government entities can use to determine when a regulatory action constitutes a
taking. Instead, whether the application of a regulation will cause a taking
requires an ad hoc factual inquiry into several factors. These factors include the
economic impact of the regulation on the property, particularly "the extent to
which the reguiation has interfered with distinct investment-backed
expectations." (Penn Central Transp. Co. v. New York City (1977) 438 U.S. 104,
124) These investment-backed expectations must be "reasonable.” (Keystone
Bituminous Coal Assn. v. Debenedictis (1987) 480 U.S. 470, 495.) Further, a
land use regulation or decision may cause a taking if it denies an owner all
economically viable use of his or her land uniess there are well-established
principles in state property or nuisance law that justify a restriction on all use.
(Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003.) Finally,
another factor that must be considered is whether the land use regulations at
issue substantially advance a legitimate state interest. (Nollan v. California
Coastal Commission (1987) 483 U.S. 825.)

2. Defining the Parcel for Purposes of the Takings Analysis.

In order to undertake a takings analysis a threshold issue that must be
determined is how to define the parcel affected by the government action. In the
present situation, before the Commission can determine what amount of
development it must permit on the applicant's property to avoid a taking it must
first decide whether it should treat the subject property as (1) a single parcel for
which an economically viable use must be allowed only for the single parcel or
(2) 17 individual lots for which an economically viable use must be allowed for
each lot. For the reasons that follow, the Commission finds that it must view the
subject property as a single parcel for purposes of this analysis.
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There are a limited number of court decisions discussing how to properly
characterize the property at issue for purposes of determining when a regulatory
action constitutes a taking. These decisions are uniform, however, in concluding
that there are no set rules for identifying the appropriate parcel and, therefore,
as in the other areas of takings law, an ad hoc review of several factors should
be considered in each case. Factors identified by the courts include the degree
of contiguity, the dates of acquisition, the extent to which the property has been
treated as a single parcel and the degree to which past government actions have
accorded different treatment to portions of the property. "The effort should be to
identify the parcel as realistically and fairly as possible, given the entire factual
and regulatory environment." (Ciampitti v. United States (Ct. Cl. 1991) 2 CI.Ct.
310, 21 ELR 20866, 20870.) The fact that the property may consist of several
legal lots is not determinative of whether the property must be treated as one
parcel or several for takings purposes. (lbid; Tabb Lakes. Ltd. v. United States
(1993) 10 F.3d 796; Aptos Seascape Corp. v. County of Santa Cruz (1982) 138
Cal.App.3d 484.)

A review of the following facts relating to the subject property leads the
Commission to the conclusion that the applicant's property is a single parcel for
the purposes of conducting a takings analysis:

1) The Adamson Company sold the entire subject property to Mr.
Haynie, Lechuza's general partner, in a single transaction in March
1990. The Adamson Company is the direct descendant of the
original subdivider of the property. Thus, the property had
remained in single ownership for many years.

2) The entire subject property was sold for approximately $2.025
million. ‘The sale did not treat or value the property on an
individual lot basis.

3) In negotiating the purchase of the subject property Mr. Haynie
discussed the development potential of the entire property and
indicated that construction of only two or three homes on the beach
would "represent a victory." He added, "Two or three homes may
not seem like very many homes relative to the size of the property,
but | believe that any construction project which gets approved on
this beach, which has been slated for a public beach by the
Coastal Commission, is a great achievement; and three homes is
far better than no homes at all." (Exhibit 24). Therefore, Mr. Haynie
himself understood when he purchased the property that it would
be viewed as a single parcel and that the Commission was not
compelled to permit development on each of the 17 lots.
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4) The subject property is physically contiguous, consisting of an
uninterrupted stretch of undeveloped sandy beach.

5) All the parcels in the sUbject property are subject to the same
zoning designation. No government action has accorded different
zoning to individual parcels.

6) The deed of trust securing the note that financed Mr. Haynie's
purchase of his interest from his limited partners encumbers the
entire property.

7) From the beginning the applicant has proposed to develop the
property as a single parcel. Although the applicant filed "separate"
applications for individual houses, it also sought the approval of a
985-foot seawall that would extend across the entire parcel, as well
as a road along the length of the beach that would connect East
and West Sea Level Drive. In other words, the initial January 1991
applications did not seek to develop just four lots; they proposed
eventual development on all seventeen lots with a seawall and
road for access to all the lots. Similarly, the current application
seeks to develop the entire parcel with a seawall. Especially in
view of the fact that it primarily is the seawall, and not the houses
themselves, that create the most adverse physical impacts, it is
appropriate to treat these permit applications as an integrated
effort to develop the entire subject property.

8) The subject property is a "subdivision" in name only. In order to
market the individual lots, the property must first be developed with
a road to allow access to the lots, as well as with a seawall that
would protect the road and the septic system. Without approval
and construction of the infrastructure, a prospective purchaser of
an interior lot would have no assurance when or if her property
ever would be accessible. Thus, it is correct to treat this project as
if it were a de facto subdivision project. Consistent with this
determination, and as discussed in the preceding paragraph, the
applicant has in fact sought to develop the property as if it were a
subdivision through its efforts to construct a single seawall on the
entire parcel, as well as a road to provide each individual lot with
road access.

9) In order to determine the fair market value of the individual lots,
the applicant's appraiser treated the subject property as a single
piece of vacant land that required completion of necessary
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infrastructure before the individual lots could be marketed. The
appraiser observed: "In order to determine the current value of the
lots in their unimproved condition, your appraiser has estimated the
value of the lots after being improved with street and utilities."
Likewise, he stated that: "Before a sales program can begin, the
17 lots on Sea Level Drive will require the installation of utilities
and reconstruction of the road in order to sell them at the projected
market value." The approach of the applicant's own appraiser
confirms the view that the subject property must be viewed as a
single parcel of raw vacant land which must be developed before
the individual lots can be marketed.

10) In the takings litigation the applicant seeks damages for the
taking of the entire subject property as of January 10, 1991, the
date when the Commission first denied Lechuza's application to
construct the 1200-foot road, 985-foot seawall and four individual
houses. If the 17 lots were intended to be viewed separately for
constitutional takings purposes, the applicant should have sought
damages dating to January 10, 1991, only for the taking of the four
lots for which it sought to construct houses. Moreover, to date
applications have been submitted to construct houses on only 12
of the 17 lots, yet the applicant alleges a taking of the entire
subject property. Because the applicant has treated the subject
property as a single parcel for takings purposes, it is appropriate
that the Commission also treat the subject property as a single
parcel for evaluating the constitutional effect of its decision.

There are several factors that might be advanced against treating the subject
property as one parcel for taking purposes. In particular, the applicant has
pointed to the fact that the 17 lots were created as part of a legal subdivision.
As discussed above, this is a factor to be considered in characterizing the
property, but it is not by itself determinative of whether the property should be
regarded as one parcel or many individual lots. Instead, the history of this
property demonstrates that it has consistently been viewed as one parcel. The
applicant also may point out that separate applications were filed for the
development of residences on individual lots. The filing of separate
applications, however, does not change the fact that the applications planned
from the outset for an integrated development on the entire parcel involving the
construction of a seawall and road that served all seventeen lots.

Finally, the applicant purported to sell several of the lots to different individuals
in 1992, leading to a higher valuation of these lots by the County Assessor for
property tax purposes. This apparent treatment of these lots as separate
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parcels is subverted, however, by Mr. Haynie's subsequent admission to the
Assessor's office that:

"Although these transfers of property were recorded as normal
sales, they were not normal; the sales did close; however, 98% of
the money was received by the Seller, Lechuza Villas West, L.P. in
the form of a note which was due and payable if, and only if, the
seller was successful in obtaining all discretionary approvals from
all governmental agencies having jurisdiction for the construction
of a house in excess of 2,500 square feet." (Exhibit 22.)

When these approvals were not forthcoming these sales were rescinded and Mr.
Haynie argued, unsuccessfully, that the property should be valued for tax
purposes based on the original sale of the entire property for $2.1 million.
(There is no explanation in the letter for the discrepancy between the purchase
agreement price of $2.025 million and the later claim that the property sold for
$2.1 million.)

The applicant's insistence that there be separate applications and the later,
irregular sales of the property demonstrate an awareness that the subject
property is truly a single parcel and that some effort needed to be undertaken to
create the illusion that it was seeking approval for the development of separate
and unrelated lots. For the many reasons expressed above, however, these
attempts do not alter the conclusion that the subject property has been and must
continue to be treated as a single parcel for constitutional takings purposes.

3. Application of the Requirements of the Coastal Act to the
Applicant’'s Development Proposal Substantially Advances
Legitimate State Interests

The Commission's findings indicate that the applicant's project is inconsistent
with numerous provisions of the Coastal Act and will have a number of
deleterious effects on coastal resources. In particular, the proposed shoreline
protective device will exacerbate erosion of the sandy beach and render the
publicly owned tidelands on the site unavailable for public acces and recreation.
Additionalily, in conflict with local planning policies and supporting evidence
identifying the area as an environmentally sensitive habitat area, the proposed
development, if allowed, will despoil one of the only remaining pristine beaches
in the Malibu area. The applicant's development plans also raise significant
health and safety concerns because the proposed residences will be subject to
destructive wave action, while the construction of the proposed development of
the shoreline protective device and road along the bluff at the landward
boundary of the property poses a threat to the existing development at the top of
the bluff.
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Denial of this project because it would destroy sensitive resources, adversely
impact public property interests and jeopardize public health and safety
substantially advances legitimate government interests. The Commission
concludes that, consistent with the Court's directive in this case its October 8,
1996 ruling, so long as an economically viable use remains, no taking would
occur if it denies the applicant's proposals on these bases.

4. Economically Viable Use

In the Commission's 1993 staff report it was noted that regardless of the
Commission's past permit actions the property evidently retained use and value.
In support of this conclusion the Commission cited an offer by MEHOA to
purchase the property for $2.1. MEHOA proposed to make the property
available for recreational use and has further indicated that this offer is still
open. Since this offer, the applicant has aiso rejected a proposal by the County
of Los Angeles to purchase the property for recreational purposes for around $7
million.

Numerous courts have concluded that the fact that property retains sale value
demonstrates that the property has an economically viable use. (Long Beach
Equities v. County of Ventura (1991) 231 Cal.App. 1016, 1032.) In ruling on the
applicant's motion for summary judgment, however, Judge Hiroshige held that
the ability to sell the property did not provide the applicant with a viable use and,
instead, the prior purchase offers were only relevant to the determination of
damages. This issue will be raised in the Commission's appeal, but for .
purposes of the present hearing, the Commission must comply with the Court's
direction and will not consider that these offers to purchase the property are
determinative of whether the property has economically viable use.

Aside from the possibility that the property might be sold to an institution or
individual for recreational or open space use, the staff has considered whether
use of the property for recreational or commercial purposes could provide an
economically viable use. For instance, it might be possible to lease the property
for use by a private recreational club that exists in this area. However, in the
time available it has not been possible to determine whether such uses would be
feasible. Additionally, there are obvious constraints on the property, such as the
lack of parking and developable space even for commercial purposes, that call
into question the practicality of such uses. These issues would have to be
examined in more detail before the Commission could determine with assurance
that these uses would be economically viable.

In the ordinary course of the planning process, the applicant generally has the
burden of coming forward and demonstrating that a use provided for by
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government is not economically viable. In the present situation, however, the
Court has directed the Commission to make a decision on uses that would be
permitted on the property at the February 1997 meeting. Given this direction,
the Commission concludes that based on the currently available information
private residential use provides the only clear, economically viable use of this
property.

5. Lechuza's Reasonable Investment-Backed Expectations

The Commission's preceding findings and discussion applying the resource
protection and access policies of the Coastal Act to the applicant's development
proposal amply demonstrate that from an objective perspective any purchaser of
the subject property would have to be aware that development of the property
would be subject to rigorous review and strict limitations. As described above,
the property is one of the few pristine sandy beach areas in the Malibu area and
for this reason long has been designated in the County LUP as an ESHA. It aiso
is informally used by the public and local residents to obtain access to the ocean
and therefore provides recreational use. Plainly stated, the policies of the
Coastal Act regarding the preservation of public access to the ocean and
protection of environmentally sensitive areas do not encourage private ‘
residential development on the sandy beach that comprises the subject property.
Any reasonably-informed person would have been aware of this.

Moreover, the evidence confirms that the entire beach is subject to significant
wave action, including a storm that washed out the only development attempted
on the property over fifty years ago. Because of these natural conditions, any
development on the subject property will require the construction of shoreline
protective devices to offer even a modicum of safety. Yet, the Coastal Act
generally prohibits the construction of seawalls or other shoreline protective
devices where this would be necessary to protect such new development.
Further, the Act also limits construction near eroding cliffs and bluffs, such as
the ones that form the landward edge of the subject property. In view of these
well-established policies in the Act, as well as the Commission's findings on
other permit applications from the Lechuza area, no purchaser of the property
could have reasonably believed that it could obtain a permit to develop all the
lots on this sandy beach.

Significantly, a review of the facts and representations made during the
purchase of the subject property indicates that the applicant was well aware of
the constraints placed by the Coastai Act on the development potential of the
property. For instance, in negotiating for the purchase of the property Mr.
Haynie stated:
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"My experience in processing difficult projects through the Coastal
Commission, including the project referenced above [Liberman],
indicates to me that it would be impossible to use the Adamson
Companies' beach property where Sea Level Drive washed out for
any development project.” (Exhibit 24.)

He also observed:

"It is noted that any competent civil engineer can design
construction plans to replace Sea Level Drive and can design
homes for the individual lots; however, an experienced developer
in this area knows that a project of this magnitude on this particular
beach would most likely be overwhelmingly disapproved, . . . . If a
project is not approved before Malibu cityhood, then in my opinion,
no project will ever be approved; the state will appraise the
property at a value which reflects that the property is unbuildable
due to hazardous conditions, enforce the sale through public
condemnation proceedings, and the beach will be made public.
The price paid by the state for the property will be consistent with
the value of any property which can't be built on as a resuit of
landslides, earthquake faults or other hazardous conditions (i.e.
less that $1 million). It is also noted that any proposed project on
the beach will meet with extensive resistance and criticism by the
State Lands Commission, the Corps of Engineers and the
Homeowner's Association.” (Exhibit 24.)

His conclusion was that. "In general, | believe that an approval for the
construction of two or three homes in this washed out beach area would
represent a victory." (Exhibit 24.)

Mr. Haynie's dim view of the development potential of the property was
subsequently borne out in discussions with the Commission staff, including the
executive director, where the staff indicated that any proposal to develop the
subject property would present serious conflicts with the resource protection
policies of the Coastal Act.

Given these uncertainties, Mr. Haynie's initial purchase offer for the property
contained two options. Under one option he offered to purchase the property for
$2.8 million contingent on his receiving approval to develop a minimum of three
residences on the property. As an alternative he aiso proposed to purchase the
property for $1.4 million without any contingencies relating to development. The
final purchase agreement arranged for the sale of the property for $2.025 million
and expressly stated the "Seller is making no express or implied warranties or
representations regarding title to or extent, location, configuration or condition of
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the Property or its development potential of fitness for any intended use."
(Exhibit 22.) Mr. Haynie also specifically agreed that "he is purchasing the
Property "as is" in its existing state." (Exhibit 22.) The agreement further
indicated "that the location of the mean high tide line will have a material effect
on the existence, extent, configuration and development potential of Seller's
Residential lots." (Exhibit 22.)

In addition to Mr. Haynie's specific representations at the time of purchase, the
$2 million purchase price is consistent with the conclusion that the applicant did
not have a reasonable, investment-backed expectation that it would be able to
construct residences on each of the 17 lots comprising the subject property.
This amount of money bought limited development potential in the Malibu area in
the early 1990s. For instance, the applicant's own appraiser believes that the
retail value of an individual 60 ft. wide beach parcel in Malibu without regulatory
constraints was $1.8 million in 1990. In actual sales, two vacant lots on Sea
Level Drive sold in 1990 for $1 million each. These lots were distinguishable
from the subject property because they were landward of a developed portion of
Sea Level Drive and therefore did not require the construction of road
improvements or shoreline protective devices. In other respects, however, they
were similar to the subject property in that the lots across from them were
subject to deed restrictions ensuring that they would not be developed and, as a
resuit, would not interfere with the purchasers' visual and physical access to the
ocean. These and other sales figures relevant to the Malibu area at the time of
Mr. Haynie's purchase of the subject property support the conclusion that for $2
million a reasonably prudent purchaser could expect to acquire beach property
for the development of one, two or possibly three residences in Malibu, but not
more, and certainly not 17.

Taking into consideration the value of beachfront property in Malibu, the
Commission observes that from a purely objective perspective, permitting a
single residential unit on the subject property would provide an economically
viable use. The courts have, however, also directed that the reasonable
investment-backed expectations of the property owner should be considered in
determining what level of use is required to avoid a claim of a taking. After
reviewing the comments and actions made in connection with the purchase of
the subject property, the Commission concludes that the applicant understood
there was a speculative nature to this transaction and further understood that the
policies of the Coastal Act would severely limit the development of this property.
At the very most it had the expectation that it could obtain approval for three
residences and not more. Approving the construction of more than this number
of residences on this sandy beach would provide the applicant with a windfall at
the expense of the legitimate resource protection goals of the State. Therefore
the Commission, mindful that the Court has already determined that there has
been a taking in this case, finds that the applicant had a reasonable, investment-
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backed expectation that it might construct up to three residences on the subject
parcel when it was purchased. To avoid a taking the Commission may approve
an application for this level of use, but no more.

6. Would Development of the Applicant's Parcel Constitute a
Nuisance Justifying Denial of All Economic Use of the Property?

The homeowners have argued that any development of the subject property
would constitute a nuisance and therefore under the U.S. Supreme Court's
holding in Lucas v. South Carolina Coastal Council, the Commission would be
justified in denying the applicant any use of its property. They contend that the
activity required by the applicant's construction of a shoreline protective device,
particularly the transportation of rock and sand by trucks on Sea Level Drive, will
create a nuisance and disrupt the adjacent neighborhood by creating dust, noise
and vibrations. They also claim that construction of the seawall will create a
nuisance because it will accelerate erosion of the beach, a portion of which is
subject to a 25-foot wide recreation easement in favor of the homeowners, and
obstruct access to this easement and the public trust iands below the mean high
tide line. The homeowners' position on these matters may have merit.

It is well established that contemporary environmental regulations, including
regulations affecting coastal development, are in essence an exercise of the
government's traditional authority to regulate activities in the nature of a
nuisance. (CEEED v. California Coastal Zone Conservation Com. (1972) 43

" Cal.App.3d 306, 318.) This is reflected in the policies of the Coastal Act that
direct the Commission to consider issues that have been part of the traditional
focus of nuisance law, such as the need to minimize the adverse impacts of
development on coastal waters and streams or to assure that new development
will not contribute significantly to erosion or geologic instability. It is therefore
appropriate for the Commission to consider nuisance allegations, and state
nuisance law requirements, when it applies the policies of the Coastal Act to a
specific development.

With regard to the homeowners' claims, nuisance law does support the
contention that the creation of dust, noise and vibrations can in certain instances
constitute a nuisance. (Venuto v. Owens-Corning Fiberglas Corp. (1971) 22
Cal.App.3d 116, 126.) Further a nuisance may be prohibited even where it will
only last for a temporary duration.(People v. Jones (1988) 205 Cal.App.3d
Supp.1) The Commission is unaware of any support in the law, however, for the
proposition that all use of property may be prevented because of the potential for
dust, noise and vibration due to construction activity. In general, mitigation
measures may be adopted to minimize the nuisance caused by these

deleterious side effects of development; a total elimination of use would seem
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insupportable. Thus, the Commission does not agree with the homeowners that
it may deny all use of property because of these potential impacts.

A more significant issue is presented by the contention that construction of the
shoreline protective device will have an adverse impact on the homeowner's use
of their recreational easement. One of the axioms of nuisance law is that "one
must use his own property in a manner which does not unnecessarily damage
the property of others, or diminish their equal right to the full enjoyment thereof."
(Katenkamp v. Union Realty Co. (1936) 6 Cal.2d 765, 774.) Courts have applied
this principle to prohibit the development of revetments at the ocean shoreline
that change the flow and deposition of sand along the coast. (lbid.) On the other
hand, this rule is not absolute and must be balanced with the equally well
established nuisance law principle, called the "common enemy" doctrine, that
holds that a property owner has the right to erect reasonable defenses to protect
his property "from the inroads of the sea." (ld., ap pp. 773-774.) This doctrine is
also subject to the limitation that a property owner "has no right to do more than
is necessary for his defense, and to make improvements at the expense of his
neighbor." (Id., atp. 774.)

Viewed from the context of these nuisance law principles affecting the
construction of shoreline protective works it appears the homeowners may have
a nuisance claim against the applicant if the proposed revetment will lead to the
erosion and eventual destruction of the portion of the beach that is subject to
their easement. This easement, which was intended to provide the homeowners
with recreational opportunities on the beach, will have limited or no utility if the
easement area is submerged in several feet of water most of the time. Similar
considerations arise with regard to the State's interest in the portions of the
beach that are subject to public ownership. Erosion of the beach will
fundamentally alter the purposes for which this area may be used for public
purposes. Balanced against these nuisance claims is the applicant's contention
that it has right to use the subject property and the Court's order requiring the
Commission to make a determination on what uses can be made of the property.
In the absence of any apparently dispositive nuisance law indicating that all use
of shoreline property may be denied to prevent damage to land adjoining the
property, and also considering the Court's direction that the Commission identify
what uses would be allowed on the property, the Commission concludes that,
while there is a sound basis for the homeowners' contention, it may not deny the
applicant's use of the subject property on the theory that the proposed shoreline
protective device will constitute a nuisance. The Commission notes, however,
that under the "common enemy" doctrine a property owner is only entitled to
erect "reasonable” defenses to the sea, and has no right to do more than is
"necessary.” The Commission's determinations that (1) uses on the subject
property should be limited to only those necessary to provide an economically
viable use and satisfy reasonable investment-backed expectations and, (2) other
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development on the property shouid be prohibited to prevent destruction of
coastal resources and other property interests in the beach, are consistent with
these nuisance law principles. Nuisance law therefore provides additional
support for the Commission's conclusion that it is not required to permit
development on all of the 17 lots that comprise the applicant's parcel.

7. Requirements for the Approval of a Coastal Permit

In accordance with the order of the Court, the Commission has determined that it
could approve a permit for up to three residences on the subject property to
ensure the applicant receives a Constitutionally mandated use. The
determination on whether to apply for one, two or three residences is up to the
applicant. For the reasons explained above, however, no such permit can be
approved at this time because there are too many variables to be decided
concerning the potential size, design and location of these residences. The
Commission will need a new application and supporting information addressing
these aspects of the project before it will be in a position to approve a permit and
determine what, if any, permit conditions might be necessary. To minimize
delay, the Commission will waive further permit fees and the need to obtain prior
local approvals if this application is made within two months from the date of this
decision. :

As an aid to the applicant, and as evidence to the Court that the Commission
has given thorough consideration to the level of residential use that may be
made of the property, the Commission also concludes that it is appropriate at
this time to provide the applicant with general guidance on how to design a
project for the subject property. In particular, the Commission notes that while
section 30010 instructs the Commission to construe the policies of the Coastal
Act in a manner that will avoid a taking of property, it does not authorize the
Commission to otherwise suspend the operation of or ignore these policies in
approving a permit application. Therefore, although residential development
may be approved to provide an economically viable use of the subject property,
the project must comply in all other aspects with Coastal Act resource protection
policies. For instance, to ensure the development is as safe as possible given
the development difficulties presented by the subject property, the applicant may
be allowed to construct a shoreline protection device. In order to minimize the
possible erosive effects of such a wall and limit the amount of sandy beach
habitat that it will cover, this device should, however, be the minimum necessary
to protect any proposed residential structure.

For similar reasons, the Commission also suggests that development should be
clustered to avoid unnecessary extensions of the development onto the beach.
In general, it appears development should be planned for the area of the
property currently designated at Lots 1565E, 154 and 1563. The staff anticipates




Lechuza Villas West
February 4, 1997 Commission Hearing
Page 116

that clustering development at this end of the subject property will have less
deleterious impacts on shoreline processes and the environmentally sensitive
sandy intertidal and rocky intertidal zones. Under a clustering concept the
applicant also could, but would not necessarily be required to, propose the
construction a single structure divided into 3 condominiums or other multi-family
units.

In other regards, the project should comply with applicable ordinances, or the
guidance provided in the Malibu/Santa Monica Mountains Land Use Plan. As an
example, in accordance with the LUP, the height of any proposed structures
should not exceed 35 feet above the average sand level at the development site.
The applicant should also seek clearance from the State Lands Commission. If
the Lands Commission is unable or unwilling to provide such authorization, any
permit must be conditioned upon the conclusion of the quiet title appeals to
ensure that the project does not encroach on the property interests of the public
or of MEHOA.

Finally, the Commission notes that its determination is that the applicant may be
permitted to construct up to three units on the entire subject parcel. The entire
subject parcel should therefore be included in the application for development.
The project application should identify how the portions of the property that
would not be used for development would be restricted in the future to uses that
are consistent with the Coastal Act.
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State of California. State Water Resources Control Board. California Marine
Waters—Areas of Special Biological Significance Reconnaissance Survey
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LETTERS and MEMOS

Letter to Lesley Ewing from Douglas Inman, Ph.D., February 25, 1991

Letter to John Ainworth from lan Collins of Arctec Offshore Corporation, October
12, 1992

Letter to Lesley Ewing from Dr. Craig Everts of Moffat and Nichols Engineers,
March 14, 1994

Letter to California Coastal Commission from President of Malibu Encinal
Homeowner’s Association, January 15, 1997

Jon Moore, Noble Consultants, January 20, 1997
COASTAL PERMIT APPLICATIONS

5-87-762 & 5-87-762R (Monkarsh); 5-86-412 (Liberman); P-78-2824 (Beyer), P-
79-5359 & A-259-79 (Gershwin); P-78-2733 (Apollo); P-78-4308 & 5-82-728
(Gershonoff); 5-84-295 (Beyer); 5-87-1028 (Liberman); 5-88-578 (House); 5-89-
012 (Liberman); 5-90-302 (Gershonoff); 5-90-807 (Boeckman); and 5-91-0
(Moore).




PLEASE NOTE: The exhibits referenced in the 1/28/97
staff report for the Lechuza Villas West applications to be
considered by the Commission at their 2/4/97 hearing are
bound in a separate packet attached to this staff report.




PLEASE NOTE: This packet contains the exhibits to the
1/29/97 staff report for the Lechuza Villas West

Applications to be considered by the Coastal Commission
at their 2/4/97 hearing.
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Vantage Point #1

o 3

Wave uprush over beach, February 1983 |

Vantage Point #2

Wave uprush over beach, January 19, 1993
Note: Photos supplied by Peter Dixon

California Coustal Commission

Technical Services Division EXH l B IT 7A

Lechuza Villas West

Photos of Wave Uprush on

Beach--1983 and 1993
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Vantage Point #2
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Wave upfush over beach, Winter 1996

Note: Photos supplied by Peter Dixon
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SCHEMATIC SANDY BEACH PROFILES
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Lechuza Point Sea Lion Haulout
May 1994

Note: Photo supplied by Peter Dixon
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STATE OF CAUFORNIA—THE RESOURCES AGENCY GLORGE DEUKMENIAN, Goven

. DEPARTMENT OF FISH AND GAME ‘
Msrine Resources Division 6‘3"
330 Golden Shore, Suite 50 s

Long Besch, CA 90802
(213) 590-5180

Jaouary 7, 1951

Jack Afusvorth

Californias Coastal Commission
245 W. Brosdway, Suite 380
Long Beach, CA 90802

Dear Mr. ;\insworthgs&-‘t'

I ap vriting to followup on our tour of the proposed Malibu site.

1 az concerned that the project, ss designed, could have a signiffcant negative
izpact on the nearshore marine comnunities as a result of construction and
subseguent sand movement. The beach we surveyed appears to be representstive of
that part of the southern Californis intertidal system. Any disruptiorn of sand
can cause loss of habitst and mortality for a nunber of important sand dvelling
organisms, such as Blepharipoda sp. and Emerita sp. The Pismo clam (Tivela
stultorur) 45 an important sport species that i{s returnoing to southern Cali{fornia
beaches after great losses {n the early 1980's. Pismo clams {nhadit Beaches such
as the one in question, and the proposed construction could segatively impact
their return to the beach. Also, loss of, or changes 4in, the slope of the beach
could disrupt beach use by spawvning grunion.

Another concern £ that the pearshore subdtidal reefs vhich support kelp
(Macrocystis) beds could be buried by sand transport resulting from comstruction
runoff and further sand movement caused by the placenent of the rock revetment in
{or pear) the tidal zone. Substrate burial, such as descrided above, has been
inplicated in loss of rocky~kelp communities in other areas, notadly Palos

Verdes.
‘ !upoctfnlly@
% J+ Cran
Nearshore Baditat Developmsent
Coordinator
33Gsetp

IBIT 13
Ee)gwuza Villas West
Letter from Dept. of

Fish and Game
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BUPERIOR COURT OF THE STATE OF CALIFORNIA

 YOR THE COUNTY OF LOS ANGBLES

LECHUZA VILLAS WEST, a California |

General Partnership,
Petitioner/Plaintizt,
vs.

CALIFORNIA COASTAL COMMISSION,
a State Agency; STATE of ,
CALIFORNIA, and DOES 1 through
20, inclusive,

Respondents/Defendants.

L s e

Case No. BC 076 855

TENTATIVE DECISION
{CCP 632, CRC 232}

Tha action was filed March 15, 1993.

The third, fourth and fifth causes of action relate to

allegqations of denial of any economically viable use of proparty

vithout compensation, such being a violation of the constitutional

right to just compensation.

The second cause of action seaks declaratory relief that

respondent may not prohibit development based on Public Resources
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Code section 30211 unless a court has found that the public has

acquired a right of access to the sea.

The first cause of action seeks a writ of mandate directed to
respondent to set aside its denial of petitioner’s consolidated

application seeking approval to construct on the subject property.

*

WRIT OF MANDATE |
The findings of the Commission resulting in the denial is

based on the following:

(1) The mean high-tide line (and thus the boundary between
public and private lands) has been landward of the proposed

project;

{2) The proposed project is not conzistent with the public

trust;

(3) The proposed project would obstruct a public navigaticn

easement with a use inconsistent with that easement;

(4) Approval of the project would prejudice the preparation
of the City of Malibu’s Land Coastal Program;

. (5) The project would ba inconsigtent with the protective
policies of the Coastal Act, i.ae., shoreline protection, hazards,
access, water guality, sensitive resources, recreation and visual.
(Ex. B to Patition, AR 8181-8182.)
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line between tidelands and petitioner’s property. The law sets the

i.e., 18.6 years (Wm. Kent, at p. 159).

Respondent moves to deny the petition for writ of mandate.

The principal idBue herein is the location of the boundary

boundary at the ordinary high-water mark (C¢ 830), defined as the
"mean high-tide line"., Petitioner takes issue with the principle
asserted by respondent, that because the mean high-tide 1line
changes, the boundary changes. Rather, petitioner asserts the line
must be set by averaging the most landward and seaward mean high-
tide limes, oiting People v. Wm, Kent FEstate Co., 242 Cal.App.2d
156.1

People v. Wm, Kent Estate Cg., 242 Cal.App.2d 156, holds:

(1) "ordinary high-watér mark"” is an avarage height of the

high waters at a particular place over a longer period of ting,
(2) The "average®" connotes a "fixed figure" (at p. 160).
(3) A f£inding or judgment [in that case] that implies that

"ordinary high tide® is variable (i.e., it may fluctuate naturally
from time to time") is uncertain (at pp. 158 and 160).

PR §
¥

iThere is no evidence that respondent, in the past or ncw, !
"chose to ignore" this case. Respondent does, however, offer a1 |
different analysis as to what the case holds.

n)-
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However, all the appellate court did in Wm. Kent was reverse
for a retrial because the parties had failed to present sufficient
evidence relating to “"gradual and imperceptible" accretion (or
deliction) resulting in movements which afford "a basis for fixing

an average, mean, or ordinary line of the shore against which the

average plane of the waters at high tide may be placed to determine '

a reasonably definite boundary line" (Wm. Kent, at pp. 160-161).
R .t : . [ : : ~’n“' P -
The Court agreed that something in between a "mat‘hematical 1line®

and a constantly moving line "should be pg’sfégi‘ﬁ’fe" (at p. 161).

w*is not controlling law that tidal boundaries are to
be set by a fixed line. 1Indeed, it appears that the retrial was a
failure to so fix the line at the site involved. (AR 8297, 8311.)

Although petitioner asserts that tha evidence was
uncontroverted that thi average mean high-tide line "was downward

of all proposed construction" (page 10, lines 1-~5 of opposition)‘.

_the complexity of fixing a "mean high-tide line" is obviously no

easy matter and involves substantial historical and sovereign

public rights as well as private property rights.

The most obvious prerequisite for proper raview 3!

4
-

L %)

petitioner’s oclaims is to establish the boundary 1lines
plaintiff’s property. Othervise, all of tha. issues ensccn..
within the "tidelands" issue cannot be addrassed either in terms °
whéthcr the denial of the application was an abuse of discret:
an unconstitutional taking without due process of laﬁr, oy other..

improper.
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A ruling in petitioner’s favor in the within proceeding would
not be the final word on the issues without a definitive boundary
setting judgment, e.g., a quiet title-action. If, for example, the
issues herein were to be decided in petitioner’s favor with a
quasi~-definite line set as suggested by Weiss (i.e., "approximately
15 feet landward of the 1932 tract mean high-~tide 1line") and
sometime later a lawsuit develops relating to an accident on the
proéerty, the property owner would have to be .ascertained in order
to attach liability exposure. If a quiet title action were decided
among the possible owners (i.e., petitioner and the State of
California and all its agencies), then that determination would be

res judicata thereafter as to petitioner and its successors.

Not only is thera substantial evidence in the record disputing
the Weiss theory (see, e.g., AR 8900) of an established boundary
(ses, e.g., AR 5102-5148), the court does not "find that tha
estimates of the line of mean high tide utilized by Uzes were
unreasonable and could not be utilized...." (See lines 14-18,
pagea 15 of opposition.) Tharc is substantial evidence through Uzes
to support respondent’s denial for the reason that the nean
high-tide line has been landward of the proposed project.?

Respondent.’s motion is granted. The court interprets the
petition in 1light of the administrative decision deny.r

27he court’s review here is generated by whether there .s
"substantial avidence" to support the decision. Patitionrs s
vested right claims are prematura without firat establishing «=:<
the boundaries of its property are, and then only will "wes®ed
right® raview take place if all the criteria for such is in ply'».

See Lycas v, Sodth Garolina Coastal council (1992) 112 8.Ct. lis-.

-5.
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petitioner’s application partially based on the Commission being
unable te discern from the evidence presented by petitionef a
definite seaward boundary line, and thus it was unable to decide
the issues raised by the phenomena of the "mean high-tide" line.
Petitioner had the burden of presenting the boundaries of its
property. It could not. (S5ee AR 8190, 8188.) Therefore, the
Commission’s decision ls proper on that ground alone.
L

Petitioner needs to establish its boundary line in a quiet
title action, then apply to the Commission an,.s!, if the applications
are then denied, petition for administrative mandate.

The court does not reach the third, fourth and fifth causes of
action. However, the second cause of action for declaratory relief

is subsumed by the ruling herein.

~ Counsel for raespondent to prepare, serve and file in
Department 85 a proposed ;statanont of decision and proposed
judgment within 7 days of the date of this order. The judgment
will not be entared on the first and second causes of action until
decigion is made on the third, fourth and tifth causaes of action
bacausa of the "one-judgnent” rule., Naevertheless, the procedure
for objecting to and finalizing this judgment as required Ly
CRC 232 will ba followed.

oareo: Y1 /D) [y

ROBERT H. B
Judge of the Superior Court
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No. BC 076855 SFie pry,
(Mandate assigned to
Judge O'Brien)

LECHUZA VILLAS WEST, a California
General Partnership,

Petitioner/Plaintiff,
- v » :
BPREOROGED STATEMENT

CALIFORNIA COASTAL COMMISSION, ‘OF DECISION

)
)
)
)
)
)
a State Agency; STATE OF )
CALIFORNIA, and DOES 1 through }
20, inclusive, )
)
)
)
)

Respondents/Defendants.

. INTRODUCTORY STATEMENT

This action involves a challenée to the statutory and
constitutional validity of a permit decision madae by the
California Coastal Commission (hereinafter *Commission”), It
icomes to the COﬁrt on a motio;, brought by respondents, for an
ordex denying a petition for writ of mandate.

| Petiticner, lechuza V1llas'ﬁbst, flled a tozica.ot

applications for the development of property'which.wata
consolidated and then denied by the Commission. Petitioner has
attacked that decision in an action which includes a petition for |
writ of mandate (First Cause of Action), a complaint for

declaratory relief (Second and Third Causes of Action) and a

A

complaint for damages for inversa condemnation (Fourth and Fifth

EXHIBIT 15
Lechuza Villas West
State. of Dec. Denying

RO Writ of Mandate, 12/23/94
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Causes of Action).
| This Court rﬁles only on the First and Second Causes of
Action dealing with the statutory validity of the Commission's
pefmit decision. The remaining causes of action dealing with the

alleged unconstitutionality of the Commission's actlon are hefore
-Judge Hiroshige in Department 16 of this Court.

PACTUAL ISSUES
l. The property on wﬁich the development at issue is

hproposed to be located consists of lots 141-154 in Tract No.

10630 of the Malibu Encinal Tract. (A.R., pp. 34; B179.) It is
'cammonly known as Lechuza Beach and is in the City of Malibu in a
| cova to the west of Lechuza Point and approximately 1,000 feat
{east of El Matador State Beach. (A.R., p. 8192.) Lots 141-154
ere not located on an existing street. The nearast street is the
;west terminus of East Sea Level pbi;a and the east terminus of
fwest Sea Level Dr. More than 1600 feet of sandy beach eepaéate
1thn texmini ot'thgsa streets, (A.R., p. 8183.) Thers i3 a bluff
| paralleling the sliore immediately to the north of the subject
:propa:ty. (A.R., p. 8192,) . *

2. In October 1990, petitioner filed application Nos. S5-
90-839, 5-90-840, 5-90-841 and 5-90-842 for a project involving a
11,200 foot road, a %85 foot rock revetment to protect the road
1and four 35 foot high single family residences to be constructed
fon lots 144, 148, 151 and 154. (Petition, pp. 3-4,) At the time
i this application was filed, petitiéner did not own the property.
| Howaver, 1t had entezed into & purchase agreement for it. (A.R.,

P. 34-48.) At the time ‘the application was filed, the City of

2.
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Malibu had not yet come into existence. "As a result, petitioner

obtairned approval in concept from the County of Los Angeles.
(A.R., p.176.) ‘Though it is required by the CCs&Rs governing the
subdivision in which the property at issue is located, petitioner

had not received approval of its project from the subdivision's

‘homeownex’s association. (A.R., pp. 9434-36.)

3. In November 1990, the homeowners association and several
individual homeowners within the subdjvision filed suit against
petitioner’'s grantor, the Adamson Company. (A.ﬁ., P. 4836.) The
suit claimed that the association and the named individuals had -
acquired a prescriptive easemeng over the property at issue.
(A.R., pp. 4B40-41.)

4. oOn Janvaxy 10, 1991, the Commission denied the
petitioner's October 1930 permit application..(Petition, p. 4.)
Petitioner filed a petition for wrft of mandate challenging the
validity of this decision. (Petition, pp. 7-B.)

5. On January 10, 19591, the Adamson Company, by quit clainm,
transferred title to the property at issue to petitioners,
Lechuza Villas West, Limited bartnership. (A.R;, pp. 8928; 8940-
43.) Lechuia Villas West, L.P., is comprised of the Curci-
Turner Co. and Norman Haynie. (A.R.,'b. 8961.)

6. In March 1991, petitionexr submitted applications Nos. 5-
91-049, 5-91-050, 5-91-051, 5-91-038 and 5-91-059 for a project
involving a 314 foot extension of East Sea Laval Dr. and a 349
foot rock sea wall to p:otect it, a 148 foot extension of West

Sea Level Dr. and a 188 foot rock seawall to protect it and five

'35 foot high singla family rasidences on Lots 142, 143, 144, 153

3... .




1jfand 154. (A.R., p. B184.) These applicaéions received approval

2 | in concept from the County of Los Angeles because the City of

"3 { Malibu had not yet come into existence. (A.R., p. 1549.)

4 7. On April 11, 1991, the Commission denied these
S “applications (A.R., pp. 1802~2362; Petition, p. 8.) Petitxcner
'5 u.filed a petition for writ of mandate challenging the validity of
7 | the Commission’s decision. (Petition, p. 13.)

8 8. 1In February 1991, petitioners submitted applications

]

Nos. 5-91-183, 5-91-184, 5-91-185, 5-91-186, 5-91-187, 5-91-188,
10 Band 5-91-150 for a project involving a 314 foot extension of East
11 § Sea Level Dr., a 60 foot driveway extension off of it and a 349

12 } foot rock seawall to protect both, a 148 foot extension of West
13

14 § fooct long rock seawall to protect both and seven 35 foot high

15 ;single familj residences to be consEructed on lots 14i. 145, 146, |

16 3148, 150, 151 and 152. (A.R., p. 8184,) These applicaticns

17 { zeceivad approval in concept.from the County of Los Angeles

i8 Shecause the City of Malibu had not yet come into existence.
19

| (A.R., p. 2402.) L
20 | 9. On December 10, 1991, the Commission denied thase
21 {applications. (A.R., pp. 4153~.54,) P;titioner filed a request

122 | for xaconsideration of this decision with the Commission. The

23 jCammlssion granted that request for reconsideration. (Pétition;
24

P, 14.) '
25 |
a6 §1n petlt&uncr‘l p:eviously filed petitions for writ of mandate

27 %(8&& Statement of Facts 9% 11 & 14 supra) were, by court ozder,

Sea Level Dr., & 60 foot driveway extension off of it and a 188

10. At the Commission’s requaest, the applications at issue




1 | remanded to the Commission for consideration at the same time as
2 | the applications at issue in petitioner'’s request for

recensideration. (Petition, p. 14.)

11. In October 1892, petitioner proposed to change

applications 5~31-183 through 5-91-188 and 5-91-190 by
substituting the rock seawall used to protect the street
Hextensions with a caisson wall. (A.R., pp. 9779-8786.) The

caisson wall design did not have approval in concept from the

Ww oo o~ U b W

City of Malibu which had come into existence and which now had
10 | jurisdiction over the project. (A.R., p. 8185.) Because the

11 | caisson wall design represented a significant change in the
12 ‘
13
14 [ code of Regs. § 13052), the Commission refused to consider them.
15 | : . .

16 ||
17
18 { poxtions of ghe‘projact site (A.R., pp. B286~57.) That claim was
19 éraazfirmed on January 12, 1993. (A.R., pp. 9061-9074.)

20 13. On Jaﬁuary 14, 1993, the Commission held a hearing on
21 |

iall of petitioner’s applications, On that date, the Commission
22

2|
24 {pp. 8179-8271.)
25 |
26
27

project and did not have approval in concept from the City of
Malibu as required by the Commission'’s :egulations (14 Calif.

12, On November 4, 1992, tpe Etata of California claimed

title to and & public right of navigation and recreation over

14. On February 12, 1993, petitioner asked the Commission
to reconsider its decision. (A.R, p. 9418-20.) .On April 14,

1994 the commission denied that request, (A.R., p. 9424, 9426.)




15. The Commission based its denial of petitioner’s permit
epplication, in part, on a finding that the project interfered
with the public’s right to use Lechuza Beach. (A.R, pp. 8181,
8190.) That finding was based on evidence developed by a

professional surveyor, Mr. Uzes, which showed tﬁ;t on at least
|

seven occasions, in 1946, 1978, 1984, twice in 1987 and in 1988,

the mean high tide line was landward of portions of the project
by as much as 20-30 feet. (A.R., pp. 5109-10; B190.)

W O A4 o s W N

16. The Commission’s decision to deny was also based on

bt
= ]

findings that the project would obstruct a public right of

[
[

| navigation and recreation, (A.R., pp. 8181, 8191), that it would

ot
N

| prejudice preparation of the newly incorporated City of Malibu's

-
W

| Local Coastal Program (A.R., pp. 8182, 8228) ahd that the project

-
o

| would ba inconsistent with, the protuctlva polician of the Coastal

-
e

}Act, i.e., shoreline protection, £irn hazard, geoclogic stability,

Fs
<™

alteration of. natural landforms (A.R., pp. B212-13, 8215-16.)

-
-~

17. The Commission's f£indings also note that petitioner

T
0

%failed to perform a survey for the Globosa Dune Beetle, a
?category 2 candidate for Federal Listing as an endangezed

| species, despite (A.R., p. 8221) the fact that the Malibu City
| Biologist determined that there was a reasonable probability that

NN
N OB O w0

l the species was on the site. (A.R., p. 4837.) It was argued in
| the proceedings that the absence of this survey would have made

|

| Commission approval of the project lnconsistent.ﬁ&th the

N NN
th o W

 california Environmental Quality Act.
| . LEGAT, ISSUES |
1. This Court has jurisdiction of all matters pertaining to

N N
~ >
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writs of mandate and all declaratory relief actions appended to
writs of mandate. (Local Rule 2.5.)
2. A declaratory relief cause of action which is directed

at the statutory validity of a quasi-judicial decision is to be

construed as a petition for writ of mandate. (Hostetter v.
Andersen (1952) 38 Cal.2d 499.)

3. The Second CauSe'of Action is directed at the statutory
validity of the Commission's permit decision. This Court
construes that cause of action as alpetiticn for writ of mandate.

4. This Court declines to rule on the Third, Fourth and
Fifth Causes of Action of the Complaint inasmuch as those matters
are presently before Judge Hiroshige in Department 16 of this
Court. :

5. This Court finds that the Comnission could not determine
vhether petitloner’'s project was consistent with Public Resources
Coda section 30211 without a proper delineation of the boundary
between petitioner's property and sovereign lands of the State of
California. This Court, likewise, finds that statutory and
constitutional validity ottth& Commission’s permit decision
cannot be addressed untlil.the proper boundaries of petitioner’s
property are delineated.  'The burdc; of establishing the proper
bounddries of petitionexr's property rests with petitioner. In
this case, petitioner could not establish the propar boundaries

L4

of lts property.

This Court rejects petitioner’'s contention that People
. ¥m. Kent Estate Co, (1966) 242 Cal.App.2d 156 holds that tidal
baundaxies are to ba set by a fixed 1ine. All the appellate

7.




1 i court did in that case was reverse for a retrial becezuse the

2 | parties had failed to present sufficient evidence relating to

3 || "gradual and imperceptible” accretion (oxr deliction) resulting in

movements which afford “a basis for fixing an average, mean, or

ordinary line of the shore against which the average plane of the
waters at high tide may be placed to determine a reasonably
definite boundary line.” (Id. at pp. 160-161.) The Kent court

agresed that something in between a *mathematical line” and a

f

w > ~3 o W o

constantly moving line “should be possible”. (Id. at 161,)

10 “chevar, it appears that the xetrial war a failure to fix such a
11
12 }
13
14
i5
16 | reasonable and constituted substantial evidence supporting a
17!
18}
19 §
20 ECQmminsion acted within its discretion in denying petitioner’'s
21 { application., The Commission’s decision does not determine title.
22 §Only a qu&et’titlo action can definitively establish the boundary
23 %betwnan>petitioncr'a property and that of tha State.

24 |
25
26 1pava no vested right claim without first establishing what the

27 | boundaries of its property aro; and then "vested right® review

ling at the site involved. (A.R., pp. 8297, 8311.)

In this case, there is substantial evidence that a
dispute exists over the proper boundary botweeﬁ petitioner’s
property and State tidelands. This Court finds that the
gestimatos of the line of mean high ;ide utilizcd.by Mr. Uzes vere

¢laim by the State of California to title to portions of the.
project site.

Given the axistence of this nubstantial‘ovidence, the

6. 1In reaching its decision, this Court has applied
ithl substantial evidence test to tactual issues. Petitiocner can
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will take place only if all the criteria for such is in place.

(Lecas v. South Carolina Coastal Council (1992) 112 S.Ct. 2886.)

7. Given its ruling on the boundary issue, there is no
need to reach the issue of the validity of the Commission’s other
findings supporting denial of the zpplication or whether the
Qoﬁmission could approve petitioner’'s project without violating
the California Environmental Quality Act given petitioner'’s
failure to perform a survey for the Globose Dune Beetle.

8. Respondents' motion is granted, the petitioﬁ for
writ of mandate is denied and the Second Cause of Action is
dismissed, |

8. .Judgment sﬁall not be entered on the First and
Second Causes of Action until a decision ;s reached on the Third,

Fourth and Fifth Causes of Action pursufnt/to/the neyjudgment

. /
rule.
Rla3lay 1 AL /
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8 '1 233 Wilskire Boulevard, Suite 510 ' o
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| (310) 394-1163

7i| Attorneys for Petitioner/Plaintiff

! LECHUZA VILLAS WEST

8! SUPERIOR COURT FOR THE STATE OF CALIFORNIA
{
9 COUNTY OF LOS ANGELES

10

11!l LECHUZA VILLAS WEST a California
Limited Partnership,

CASE NO. BC076855

i2

(Complaint assigned to Judge

| Petitioner/Plaintiff, Hiroshige)
13 .
| v. fSeeemdeipppeowed] STATEMENT OF
13| | DECISION
CALIFORNIA COASTAL

15}| COMMISSION, a State Agency; STATE
: OF CAIJFORNIA STATE LANDS

16| COMMISSION, a State ency; the
MALIBU-ENCINAL HOMEOWNERS
17|{| ASSOCIATION; and DOES 2 through
20, inclusive,

TRIAL DATE: October 18, 1995
DEPT.: 54

Respondents/Defendants.

RELATED CROSS-ACTIONS.

Nt St Nt Nt st gl vt Nl N ot St st st St “Svn St st v S s o

231l TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

24 This matter came on regularly for bench trial in Department 54 of the above-
25 entitled Court, the Honorable Ernest M. Hiroshige, Judge, Presiding. Fred N, Gaines
-5'} and L. Elizabeth Strahlstrom of Reznik & Reznik, A Law Corporation, and Sherman
od : L. Stacey appeared on behalf of Plaintiff LECHUZA VILLAS WEST, L.P. ("Plaintiff").
¢ | Dennis M. Sgan and Joseph Barbieri. Deputy Attorneys General, appeared on behalf

& Reznik

—

n‘l‘;lrl:,‘Bgﬂ . . ; EXH‘B'T 16
1 ala A 1 NET\00%01DCIS IN.LES(00/20/08) Lechuza Villas West
w7 9893 State. of Decision re

1722000 Quiet Title, 6/11/96
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of Defendants and Cross-Complainants THE STATE OF CALIFORNIA and the
STATE LANDS COMMISSION (the "STATE"). Terence M. Sternberg, of Vittal &
Sternberg, appeared on behalf of Defendant and Cross-Complainant MALIBU-
ENCINAI, HOMEOWNERS ASSOCIATION ("MEHOA").! Trial commenced on

| October 13, 1995 and concluded on December 11, 1995.

By stipulation the parties agreed to a bifurcated trial. This Statement of
Decision involves the first phase of the bifurcated trial and constitutes a final decision
as to the Sixth, Seventh, and Eighth Causes of Action of Plaintiff’s First Amended
Complaint, the entirety of the STATE’s cross-complaint (the First, Second, Third and
Fourth Causes of Action as contained therein), and the entirety of MEHOA's Cross-
Complaint (the First, Second and Third Causes of Action as contained therein). The
Third, Fourth and Fifth Causes of Action of Plaintiff’s First Amendéd Complaint
remain before this Court for later trial.

L
SUMMARY OF THE ISSUES TRIED.

~ This matter involved the determination of the location of the southern or
seaward boundary of 19 beachfront lots, Lots 141-156 in Tract No. 10630 as recorded
in Book 181, Pages 6-11 of Maps in the official records of the County Recorder of Los
Angeles County ("the subject property"). This matter also involved the STATE'S
claim of a public navigational servitude over all portions of the subject property
covered from time to time by the ebb and flow of the ocean tide. Finally, this action
involved MEHOA’s claim of an express easement over the subject property based on
language found in the Covenants, Conditions and Restrictions ("CC&Rs") affecting
Tract No. 10630.
1]

! While the above-referenced parties were the onl jes to appear at trial, all
named parties have stipulated to bg bound by the outcgnlx::rgf this acgﬁaan.

NET\1068 01DCIS N . LES(05/20/08 2
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11.
DECISION.
A. The Court Finds That The Location Of The Seaward Boundary Of

Plaintiff’s Property Is The Average Location Of The Surveyed Mean

High Tide Lines On The Subject Property. |

During trial proceedings and on the record the Court has previously indicated
the basis by which the Court has found that the case of People v. William Kent
Estate Co., 242 Cal.App.2d 156 (1966) (hereafter the "Kent Estate Case") governs the
decision of this Court in determining the seaward boundaries in question. Both f.he
County of Lake v. Smith, 228 Cal.App.3d 214 (1991) and Littoral Development v. SF
Bay Conservation & Dev., 24 Cal.App.4th 1050 (1994) quote Kent Estate with
approval.

The Kent Estate case found that under Civil Code Section 830 that as to the
"tide-wator” that the "ordinary high-water mark" is the seaward boundary.

Kenpt Estate held that on beaches subject to a fluctuating mean high tide line
due to annual erosion and accretion, fhat the ordinary high water mark will
constitute an "average" fixed location of the mean high tide line which then serves as
the seaward boundary between private property and public tidelands. The beach in
Kent Estate had an annual fluctuation of as much as 80 feet and the Lechuza Beach
fluctuation is as much as 110 feet.

Th2 STATE’S position, ignoring the Kent Estate Case’s almost 30-year
precedent, argues that a seaward boundary on a fluctuating beach moves constantly
with the :bb and flow of the tide. The STATE'S position violates two tideland
principles: (1) a migration of the seaward boundary between public tidelands and
private property in accordance with the landward and seaward movement of the
mean high tide line occurs only when the changes are gradual and imperceptible, due

to the natural accretion and deliction of the sand due to gradual wave action; and

1| NET\1865\01DC ISON.LES(06/20/06) 8
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(2) the seaward boundary does not change as a result of "avulsion” or the sudden or
violent action of the elements. |

The Court adopis the reasoning and authorities contained in Plaintiff’s Offer of
Proof in Support of Determination of a Fixed Seaward Boundary, filed November 13,
1995, in making this ruling.

The Co;xrt finds that the Plaintiff has carried its burden of establishing an
average {ixed boundary as to the 19 lots in question in accordance with generally
accepted principles of oceanography, geology, engineering, surveying and statistics to
justify the Court’s finding that the average mean high tide line as found in Table 2 of
Trial Exhibit 321 determines the southern or seaward boundary of the lots in
question. Attached hereto as Exhibit "A" is a copy of Table 2 from Trial Exhibit 821.
Attached hereto as Exhibit "B" is a map showing the location of the boundary as
described. in Exhibit "A"

The Court is dismayed that the STATE has apparently ignored applicability of
the Kent Estate Case to these proceedings when it has been good law for some
30 years. The STATE has taken the position that Kent Estate is either wrongly
decided or otherwise inapplicable to beachfront development cases and puts forward
no alternative basis to interpret the impact of the Kent Estate Case on future
seaward boundary disputes.

Therefore the Court feels compelled to attempt to remediate future disputes
regarding seaward boundaries by ruling as follows: that in the future, when property
owners of coastal beachfront property seek to determine their seaward boundary in
circumstances that make the analysis of the Kent Estate Case applicable the property
owner will:

1. Commission surveys using generally acceptable principles of

oceam;graphy, geology, engineering, surveying and statistics to

determine the average mean high tide line fo} the previous 2 years;

NET\166601DCISON.LES(08/2006) 4




i | 2. The data for the computation shall encompass at least one survey for

. each previous season (the previous winter, spring, summer and fall); and |
3 l 3. If the STATE (or an appropriate governmental agency) wishes to contest '
4 the property owner’s boundary determination then the STATE may

54 maintain its own surveys using the same methodology and present its

6 | contrary position; and/or challenge the validity of the data and

7 methodology of the property owner’s position.

8

9/l B. ‘The Court Finds That The Subject Property Is Not Subject To A

10 Navigational Easement Landward Of The Seaward Boundary.

11 The Court finds that the subject property is not subject to a public navigational

12{] or recreational easement landward of the seaward boundary (as such boundary is

13|} shown on Exhibit B").

14 The case of Aptos Seascape Corp. v. County of Santa COruz, 138 Cal.App.3d 484
15]| (1982) precludes the STATE'S claim of a public navigational servitude. In Aps_gg, the
16} court disposed of the State’s claim that the public’;; right to use private beachfront

17|] property extended to ;'that point reached by the highest annual swells of the sea" such
18|| that the beach up to the highest high water mark was burdened with a "public

19|| servitude." The ;:ourt held that the public’s rights do not extend to the area beyond
20{| the public tideland/private property boundary. |

2 .The STATE has asserted a claim for a "public recreational easement" or

22l "navigational servitude” which would allow the public to use any portion of the

231 subject property which is touched by tidal water even if only during high tides or

241 storm conditions. The STATE has failed to meet its burden of proof regarding this

25! claim.
261 Ip addition, the STATE has failed to prove any implied dedication of an

27il easement for recreational use over the subject property under the doctrine enunciated

22 in Gjon v. City of Santa Cruz, 2 Cal.3d 29 (1970).
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C. The Court Finds That MEHOA’S Express Easement Is Measured 256

Feet Landward From the Southerly Boundary of the Subject Property.
The Court rejects MEHOA'’s claim that its express easement is located by

measuring twenty-five (25) feet landward from the location of the mean high tide line
as it movas from day to day. The Court finds that the express easement contained in
the CC&Rs for the subject property (Trial Exhibit No. 542) is measured 25 feet
landward from the southerly boundary of the subject property as established by this
Decision. A map showing the location of such easement is attached hereto as Exhibit
"B." MEHOA has failed to meet its burden of proof as to all other claims set forth in
MEHOA's Cross-Complaint.

III.
CONCLUSION

As detailed above, this Court finds that Plaintiff has carried its burden of
proving ownership of the subject property to the seaward boundary as established by
this Court. The Court also finds that the subject property is not burdened with a
public navigational servitude landward of the location of the seaward boundary.
Finally, the Court determines that MEHOA's express easement pursuant to the
CC&Rs for Tract No. 10680 is measured 25 feet landward from the southerly
boundary of the subject property.

This Court will retain jurisdiction 6ver this matter for the purpose of
determining the claims yet to be tried, and as to all other matters the Court may

appropriately determine.

| DaTESYON 11 haiad . 1996 M A 2

ERNEST M. HIROSHIGE
Judge of the Superior Court
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Tabie 2: Rund: All Survey Data
GBS N MEAN STD 190 H90 L95 Hes
1 32 105.35 18.13 99.91 110.79 og.81 111.90
2 23 103.23 22.0¢ 96 .7~ 109.76 o5 .38 111.08
3 34 101.66 24.03 94 .67 +08.6% $3.24 110.C7
4 35 100.58 26.2 93.06 108.14 21.33 109.64
5 35 100.72 27 .47 92.92 108.51 91.34 110.0¢
6 37 102.07 28.23 94. .9 109.94 92.59 111.54
7 36 101.93 26.38 94 .47 109 .39 92.95 110.81
8 26 103.04 26.48 95. 64 110.45 04.13 111.95
9 36 101.06 25.91 93.73 108.39 92.24 109.88
10 36 9