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FROM: Ralph Faust, Chief Counsel .

Dorothy Dickey, Deputy, ounsel WW/\

John Bowers, Staff

SUBJECT: Commencement of Rulemaking Process for Chapter 5, Subchapters 8 and 9
of the Commission’s Regulations

Staff requests Commission authorization to commence a rulemaking proceeding to adopt and
amend regulations to establish and modify standards for the administration of the Commission’s
enforcement program. A copy of the proposed new and modified regulations is attached as
Attachments A and B. (PLEASE NOTE: In Attachments A and B, proposed additions are
shown by underline, and proposed deletions are shown by strikethrough.)

. COMMISSI D L

The proposed amendments to the Commission’s existing cease and desist order regulations
(Subchapter 8) are for the following purposes:

(1) to expand the methods by which a notice of intent to commence a cease and desist
order proceeding before the Commission may be served (section 13181(a));

(2) to correct a typographical error (section 13184);

(3) to bring the regulations into conformity with changes to Public Resources Code §
30810 enacted by the legislature in 1993 (SB 608; sections 13187(a)(2) and

()(3)(B)); and

(4) to establish a clear standard for when a person who is subject to a cease and desist
order may commence a proceeding for the purpose of rescinding or modifying that
order (section 13188(b)).



Proposed new regulations (Subchapter 9, sections 13190-13197) would establish a process for
the issuance of restoration orders pursuant to Public Resources Code § 30811. They are
patterned closely after the Commission’s existing cease and desist order regulations.

PROCEDURE:

Staff will initiate a rulemaking process pursuant to the Administrative Procedure Act (APA)
(Govt. Code, § 11340, ef seq.) to accomplish these regulatory changes and additions. The
rulemaking process takes a number of months and involves various procedural steps. These
include publication of notice, preparation of various documents required under the APA that
must be made available concurrently with the notice, a public comment period of at least 45
days, an additional notice and comment period if the Commission makes substantive changes
from those which were originally proposed, formal adoption, preparation of documents required
under the APA after adoption of regulations, review by the Office of Administrative Law (OAL),
and, if approved by OAL, filing of the amended regulations with the Secretary of State. Staff
recommends that the Commission authorize that this process begin.

STAFF RECOMMENDATION:
The staff recommends that the Commission adopt the following resolution:
Resolution:
The Commission hereby directs the staff to commence a process to 1) amend Chapter 5,

Subchapter 8, and 2) adopt a new Chapter 5, Subchapter 9, of the California Coastal
Commission’s regulations. '
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ATTACHMENT A



CALIFORNIA CODE OF REGULATIONS
TITLE 14. NATURAL RESOURCES
DIVISION 5.5. CALIFORNIA COASTAL COMMISSION
CHAPTER 5. COASTAL DEVELOPMENT PERMITS ISSUED BY COMMISSION
SUBCHAPTER 8. PROCEDURES FOR THE ISSUANCE OF COMMISSION CEASE
AND DESIST ORDERS

§ 13181. Commencement of Cease and Desist Order Proceeding Before the Commission.

(a) If the executive director believes that the results of an enforcement investigation so warrant,
he or she shall commence a cease and desist order proceeding before the commission by
providing any person whom he or she believes to be engaging in development activity as
described in section 30810(a) of the Public Resources Code with notice of his or her intent to do
so. Such notice of intent shall be given either as a provision of a cease and desist order issued
pursuant to section 30809 of the Public Resources Code or by separate written communication
delivered either (1) by certified mail, (2 regular_mail receipt of which is confi
subsequent oral communication either in_person or by telephone, or (3) by hand, and shall
include, at minimum, the information specified in sections 13187(a)(4), (5), and (6) together with
an explanation of the basis of the executive director's belief that the specified activity meets the
criteria of section 30810(a). The notice of intent shall be accompanied by a "statement of defense
form" that conforms to the format attached to these regulations as Appendix A. The person(s) to
whom such notice is given shall complete and return the statement of defense form to the
Commission by the date specified therein, which date shall be no earlier than 20 days from
transmittal of the notice of intent.

§ 13184. Distribution of Executive Director's Recommendation.

The executive director's recommendation on a proposed cease and desist order shall be
distributed to the alleged violator(s) and otherwise to the persons and in the manner provided in
section 13059 of these regulations for application summaries.

§ 13187. Contents and Reporting of Cease and Desist Orders.

(a) Cease and desist orders shall be signed by the executive director and shall contain at a
minimum the following:

@) if apphcable a statement that the cease and de51st order is bemg 1ssued m—respe&se—%e—a

pursuant to §uhsect10n

1 f ion 39899&19{-19—01‘-—3&8%9{39 of the Public

Resources Code;




(3) in the case of any order issued by the executive director:

(B) (&) if applicable, notice of the executive director's intent to commence a proceeding
for the issuance of a cease and desist order by the commission relating to the same
activity, including notice of the date and place of the public hearing to be held as part of
such a proceeding if the executive director has scheduled one;

§ 13188. Rescission or Modification of Cease and Desist Orders.

(b) The commission, after public hearing, may rescind or modify a cease and desist order that it
has issued. A proceeding for such a purpose may be commenced by (1) any person to whom the
cease and desist order is dlrected 2) the executlve dlrector or (3) any two members of the

recelpt ofa request pursuant to thls subsectlon (b) for rescission or modlﬁcatlon of a cease and
desist order issued by the Commission, a hearing on the request shall be held at the next
regularly scheduled meeting or as soon thereafter as is practicable after notice to all persons
subject to the order or whom the executive director otherwise has reason to know would be
interested in the matter.




ATTACHMENT B



ALIF JA-CODE OF REGULATI
. TITLE 14. NATURAL RESOURCES
DIVISION S.5. CALIF TIA COASTAL COMMISSI
HAPTER S. COASTAL DEVELOPMENT PERMITS 1 ED BY
COMMISSION
BCHAPTER 9. PROCEDURES FOR THE 1 NCE OF

RESTORATION ORDERS

13190. Definition.

The elements of the term "continuing resource damage," as such term is used in section 30811 of

the Public Resources Code, shall have the following meanings:

(a) “Resource” means any resource which is afforded protection under the policies of
Chapter 3 of the Coastal Act, including but not limited to public access, marine and '

other aquatic resources, environmentally sensitive wildlife habitat, and the visual

quality of coastal areas.

(b) __“Damage” means any degradation or other reduction in quality, abundance, or other
quantitative or qualitative characteristic of the resource as compared to the condition

the resource was in before it was distur unpermitted devel n

(c) “Continuing,” when used to describe “resource damage,” means such damage which

. continues to occur as of the date of issnance of the restoration order.
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b) _identi 1on of th It ¢ the activi een undertaken:

(c) _adescription of the activity;

| . (d) the effective date of the order;
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