!3 STATE OF CALIFORNIA — THE RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

* NORTH COAST AREA
45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219

(415) 904-5260

June 25, 1997

TO: Commissioners and Interested Persons

FROM: Peter M. Douglas, Executive Director
Steve Scholl, Deputy Director

SUBJECT: Condition Compliance: Coastal Development
Permit 1-90-109-A5 (California Department of
Transportation, Lone Tree Slide, Marin County)

Summary of Staff Recommendation. The staff recommends that the
Commission approve the attached agreement between the California
Department of Transportation, the U. S. National Park Service, and the
Commission, as being consistent with Special Condition No. 1.C. of the coastal
development permit for repair of Highway One at the Lone Tree Slide in Marin
County. That condition required the applicant to either prepare and implement a
mitigation plan approved by the Commission to offset impacts to the marine
environment which resulted from the highway repair project, or to contribute
sufficient funds to another entity to carry out an approved mitigation plan. The
applicant has elected to do the latter, and the attached agreement would result in
the responsibility for mitigation being transferred to the National Park Service.

Background. On January 11, 1991, the Commission approved Coastal
Development Permit 1-90-109 authorizing repair of a damaged portion of
Highway One in Marin County, at a site called the Lone Tree Slide, between Muir
Beach and Stinson Beach. The project involved excavating the uphill portion of
the slide and moving the material seaward to allow placement of the roadway on
a more stable alignment. During the spring of 1991, some 201,000 cubic yards
of fill were placed within the Coastal Commission’s jurisdiction area on state
tidelands; due to subsequent sloughing, the coverage of ocean floor reached
5.61 acres by September, 1991. '

The construction work to repair Highway One took place relatively rapidly, and
the highway was reopened to traffic in June of 1991. Mitigation work required by
Special Condition No. 1 of the coastal development permit has proceeded more
slowly, for a number of reasons. Among them is that no approved mitigation
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plan was in existence at the time the Highway One repair project commenced.
In the interests of time, the repair work started first, and mitigation planning
followed. The Commission recognized the urgency of re-opening Highway One
and allowed a reversal of the ordinary course of events in which mitigation
planning precedes construction.

Another reason for delay was that the mitigation necessarily had to occur off-site.
There was no way to create open ocean at or near the site where fill was placed
in the tidelands. Instead, the Commission required that mitigation occur
elsewhere in the Marin County coastal zone, and the Commission gave the
applicant latitude to select a program involving either in-kind mitigation or out-of-
kind wetland mitigation. The applicant also had the latitude to implement a
mitigation project directly or to do so in cooperation with another public entity,
such as the National Park Service.

Through a series of permit amendments and other actions, the Commission
credited the applicant with a portion of the required mitigation at Bolinas Lagoon.
At that location, a project involving removal of old fill from the Lagoon was
undertaken by the Department of Transportation and was completed prior to the
January 1994 deadline originally set by the coastal development permit
condition. That project fulfilled 2.01 acres of the total 5.61-acre mitigation
requirement.

The remaining obligation of the applicant is for creation or restoration of 3.6
acres of wetlands. In 1994, the applicant began pursuing the required 3.6 acres
of mitigation through a proposed project at Big Lagoon, at the mouth of Redwood
Creek near the community of Muir Beach in Marin County. On June 7, 1994, the
Commission approved Coastal Development Permit Amendment 1-90-109-A4 to
allow the Big Lagoon site to serve as the location of the remaining mitigation
requirement of Special Condition No. 1. The Big Lagoon location offered the
possibility of significant wetland improvement, possibly resulting in as much as
16 acres of restored or enhanced wetlands.

More recently, the Department of Transportation sought and received the
Commission’s approval through Amendment 1-90-109-A5 for a potential
alternative location for the remaining wetland mitigation. (See Exhibit A to
Exhibit No. 1 for the language of Special Condition No. 1, as amended.) That
alternative location, approved by the Commission on February 5, 1997, is
Giacomini Ranch and would involve restoring as tidal wetlands somewhere
between 140 and 500 acres of presently diked farmlands at the south end of
Tomales Bay in Marin County. The Giacomini Ranch location appears to offer
several advantages, including the fact that it is a much larger site than the Big
Lagoon/Redwood Creek site and existing topography at the Giacomini Ranch
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favors the rapid establishment of wetland vegetation without the need for
extensive grading, filling, or excavating. Under part C, of Special Condition No. 1
of Coastal Development Permit 1-90-109-A5, the applicant has the option to
either carry out the required mitigation directly, or to contribute sufficient funding
to another public entity which would then take over responsibility to prepare and
implement a mitigation plan approved by the Commission.

The Proposed Agreement. On June 24, 1997, the Department of
Transportation submitted to the Commission a letter (Exhibit No. 1) indicating its
intent to exercise the option under Special Condition No. 1.C. to contribute
sufficient funds to another public entity to accomplish all requirements of the
mitigation plan required by the coastal development permit. The Department
also submitted an agreement (See Exhibit No. 1), to be signed by the
Department, the National Park Service, and the Commission, under which the
National Park Service would assume the Department’s remaining mitigation
obligations under the coastal development permit.

Special Condition No. 1.C. of Coastal Development Permit 1-90-109-A5
establishes four tests which must be met in order for the Commission to find that
an agreement with another public entity would be adequate to ensure that the
required mitigation would be carried out, consistent with the approved coastal
development permit. The first test is whether the Department has provided
sufficient funds to accomplish all requirements of the mitigation plan. Under the
proposed agreement, the applicant would transfer to the National Park Service
the sum of $4,225,000 to be used for the acquisition of the Waldo Giacomini
Ranch for purposes of restoration of wetlands. The agreement has been drafted
with the assistance of the National Park Service, which has indicated that the
proposed amount of funding, in addition to funds from other sources, would be
sufficient to carry out the acquisition and restoration of the Giacomini Ranch.
The transfer of funds by the Department is sufficient to carry out the required
mitigation because the National Park Service has agreed to assume the
Department’s obligations based on the transfer of funding. It should also be
noted that the acquisition and restoration of Waldo Giacomini Ranch will result in
the restoration of more than the 3.6 acres of wetlands mitigation remaining under
Coastal Development Permit 1-90-1089.

The second question is whether the entity to which condition compliance
responsibility is proposed to be transferred has the legal ability to assume that
responsibility. The National Park Service is authorized to enter into contracts to
accept funding for the national park system. Waldo Giacomini Ranch is within
the Golden Gate National Recreation Area and the Park Service intends to
acquire the Giacomini Ranch in fee. Upon taking ownership, the National Park
Service would have the legal ability to implement a habitat restoration project,
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such as wetland restoration. Therefore, the National Park Service has the legal
ability to take over from the applicant the responsibility to prepare and implement
a mitigation plan approved by the Commission.

The third question is whether the entity accepting condition compliance
responsibility would have the financial ability to carry out that compliance. As
noted above, the transfer of funds under the proposed agreement, in connection
with other funding sources available to it, would provide the National Park
Service with the financial ability to comply with the permit condition.

Finally, the entity accepting condition compliance responsibility must indicate the
willingness to assume that responsibility from the applicant. By assisting the
Department of Transportation in drafting the proposed agreement and by
indicating its intent to sign the agreement, the National Park Service has
demonstrated its willingness to take on condition compliance responsibility. By
contractually obligating itself to assume the Department’s permit obligations
under Coastal Development Permit 1-80-109, the National Park Service has
agreed to submit a marine mitigation plan satisfying 3.6 acres for review and
approval by the Commission and subsequently implement the plan consistent
with the requirements of Coastal Development Permit 1-90-109 as amended.

Staff Recommendation: The staff recommends that the Commission approve
the attached agreement (Exhibit No. 1) as being in conformity with the
requirements of Special Condition No. 1 of Coastal Development Permit 1-90-
109, as amended.

Attachment:  Letter of June 24, 1997 from Department of Transportation
transmitting Proposed Memorandum of Agreement with Coastal
Development Permit 1-90-109-A5 attached as Exhibit A.

cal.doc




o

STATE OF CALIFORNIA - BUSINESS, TRANSPORTATION AND HOUSING AGENCY B PETE WILSON, Governor

DEPARTMENT OF TRANSPORTATION

LEGAL DIVISION

STREET ADDRESS:
595 MARKET STREET, SUITE 1700
SAN FRANCISCQ, CALIFORNIA 94108

MAILING ADDRESS:
P.0. BOX 7444 ‘
SAN FRANCISCO. CALIFORNIA 94120 : :

TELEPHONE (416) 982-3130
FACSIMILE (415) 485-2517

June 24, 1997
File: SF-0078-EN

Steve Scholl

Deputy Director

California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

Re: Coastal Development Permit No. 1-90-109
Dear Mr. Scholl:

In accordance with our previous discussions, the Department has formally elected to exercise its
option under Special Condition 1{C) of the above referenced permit to contribute sufficient
funds to another public entity to accomplish all requirements of the mitigation plan required by
the permit. The Department will be contributing 4.225 million dollars to the National Park
Service for the acquisition of the Waldo Giacomini Ranch (560 acres) in the vicinity of Point
Reyes Station, Marin County, California for purposes of restoring freshwater and saltwater
wetlands on the ranch property.

By this letter, the Department is transmitting a proposed agreement between the Department,
the National Park Service and the California Coastal Commission by which the National Park
Service will assume the Department's mitigation obligations under the permit. This agreement is
being transmitted for Commission review and approval as required by Special Condition 1(C) of
the permit.

Thank you for your cooperation in this matter.

Sincerely,

Tony Anziano
Deputy Attorney

EXHIBIT NO. !

APPLICATION NO. j
COASTAL DEVELOPMENT |

PERMIT NO. 1-90-109

PAGE 1 OF 9
California Coastal Commission
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Agreement # 8530-MA-97-016

MEMORANDUM OF AGREEMENT

NATIONAL PARK SERVICE
and
STATE OF CALIFORNIA DEPARTMENT OF TRANSPORTATION
and
CALIFORNIA COASTAL COMMISSION

ARTICLE I - BACKGROUND AND OBJECTIVES

WHEREAS, the Act of August 25, 1916 (16 United States Code section 1) declares that the
National Park Service (hereinafter referred to as the "NPS") shall promote and regulate the
sum of Federal areas known as national parks, monuments, and reservations by such means
and measures as to conform to the fundamental purposes of the parks, monuments and
reservations, which purpose is to conserve the scenery and natural and historic objects and the
wildlife therein and to provide for the enjoyment of future generations; and

WHEREAS, 16 United States Code section 6 authorizes the NPS to enter into agreements
with other agencies and accept funding for the purposes of the national park and monument
system; and

WHEREAS, the NPS is planning to purchase Waldo Giacomini Ranch (560 acres) in the
vicinity of Point Reyes Station, Marin County, California and within the boundary of the
Golden Gate National Recreation Area, for purposes of restoring freshwater and saltwater
wetlands (hereinafter referred to as the "Giacomini Ranch Wetlands Restoration Project"); and

WHEREAS, NPS currently lacks sufficient programmed funding to acquire Waldo Giacomini
Ranch and restore its wetlands; and

WHEREAS, the State of California Department of Transportation (hereinafter referred to as
"DEPARTMENT") is authorized, pursuant to California Government Code section 14030 and
California Streets and Highways Code section 90 et seq., to develop, operate, and maintain
the state highway system in California; and

WHEREAS, the DEPARTMENT is authorized, pursuant to California Streets and Highways
Code section 94, to make and enter into such contracts as are required for performance of its
duties; and

WHEREAS, State Route 1 in Marin County, in the vicinity of Lone Tree Creek, was
significantly damaged and closed in early 1990 due to major movement of a historic landslide

(commonly known as the "Lone Tree Slide™); and
EXHIBIT NO.
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WHEREAS, State Route 1 in Marin County in the vicinity of Lone Tree Creek is located
within the coastal zone as defined in section 30103 of Division 20 of the California Public
Resources Code (hereinafter referred to as the "California Coastal Act of 1976" or "the
Act"); and

WHEREAS, the Act created the California Coastal Commission (hereinafter referred to as the
"CCC"); and

WHEREAS, the DEPARTMENT was required by the Act to obtain a coastal development
permit from the CCC for the work necessary to repair and open this section of State Route 1
(hereinafter referred to as the Lone Tree Slide Repair); and

WHEREAS, the Act requires that any coastal development permit approved by the CCC must
be consistent with the policies of the Act set forth in Chapter 3 of Division 20 of the Public
Resources Code; and

WHEREAS, the CCC issued coastal development permit number 1-90-109 (hereinafter
referred to as "the permit") for the Lone Tree Slide Repair; and

WHEREAS, on February 5, 1997, the CCC, acting on behalf of the People of the State of
California and pursuant to the Act, amended the permit, in accordance with the provisions of
the Staff Recommendation and Findings, attached hereto as EXHIBIT A and herein
incorporated by reference; and

WHEREAS, the Permit was subject to certain terms and conditions including, but not limited
to, the following condition(s):

1. The applicant shall mitigate for the placement of fill in ocean waters by
providing a total of 5.61 acres of mitigation and completing the mitigation by
January, 1997 or December, 2000 (see below). The 5.61 acres of mitigation
shall be composed of a combination of Proposal A and Proposal B of this
condition. The mitigation proposals are as follows:

A. Implementation of the Bolinas Lagoon Restoration Project, as
modified and approved by the Commission on January 12, 1993;
[and as subsequently carried out by the applicant, satisfying
2.01 acres of the total 5.6l-acre mitigation requirement] and

B. The preparation, submittal for review and approval by the
Commission, and subsequent implementation of a marine mitigation
plan satisfying 3.6 acres of the total 5.61-acre mitigation
requirement. The plan shall be for either Big Lagoon/Redwood
Creek or Giacomini Ranch, shall be prepared by a qualified
biologist, and shall include: EXHIBIT NO. ;
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-- plans of the mitigation site drawn to scale which fully
depict both existing conditions and proposed improvements;

- an implementation schedule which indicates when necessary
permits would be secured, when contracts for construction
would be let, when construction would commence, and when
various stages of the work would be completed;

-- a five-year monitoring program designed to measure the
success of the mitigation plan;

-- a definition of "success" such that the density of flora
and fauna is comparable with that in surrounding or nearby
habitat areas of the same type, and:

- a provision that within the five-year monitoring period the
applicant shall take additional steps as may be appropriate
to ensure the success of the mitigation plan. '

Furthermore, any mitigation plan prepared pursuant to Proposal B
shall include one of the following alternatives:

a. Creation of subtidal and intertidal habitat comparable in
character to the area being filled through this permit, or;

b. Restoration of previously degraded or filled marine or the
removal of historic fill, improvement of water circulation,
and such other steps as will create or improve habitat for
fish, water birds, and other marine or marine-related
species.

The applicant shall provide a written statement to the Executive
Director by June 1, 1997 indicating how the applicant intends to
provide the remaining 3.6 acres of mitigation required by this
condition. If the Big Lagoon/Redwood Creek project is
implemented to satisfy the permit requirements, the
environmental document for the project shall be approved by
December, 1998, construction documents shall be completed by
December 1999, and mitigation project construction shall be
completed, excluding plant establishment and monitoring
activities, by December, 2000. If the Giacomini Ranch project
is implemented to satisfy the permit requirements, mitigation
project construction shall be completed by January, 1999.
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C. Rather than implement the mitigation plan as described in B
above, the applicant may contribute sufficient funds to another
public entity to accomplish all requirements of the mitigation
plan as described above. The applicant may take advantage of
this option only upon approval by the Commission of an agreement
between the Commission, the applicant, and another public
entity, in which agreement the other public entity indicates the
legal and financial ability and willingness to assume from the
applicant the legally enforceable obligation to fully satisfy the
requirements of this condition.

WHEREAS, the CCC found that but for the imposition of the above condition the proposed
development could not be found consistent with the provisions of the California Coastal Act
of 1976 and that a permit could therefore not have been granted.

WHEREAS, the DEPARTMENT believes that it can most efficiently and expeditiously satisfy
its mitigation obligations under the permit by transferring 4.225 million dollars to the NPS;
and

WHEREAS, the DEPARTMENT desires to transfer its mitigation obligations under the permit
to the NPS; and

WHEREAS, Subsection C of Special Condition No. 1 of the permit states that "[r]ather than
implement the required mitigation ... [the DEPARTMENT] may contribute sufficient funds to
another public entity to accomplish all requirements of the mitigation plan ..."; and

WHEREAS, NPS believes that it can most efficiently and expeditiously acquire Waldo
Giacomini Ranch and restore its wetlands by accepting such a transfer of funding; and

WHEREAS, the NPS has expressed its willingness to assume the DEPARTMENT's
obligations for mitigation under the permit;

NOW THEREFORE, the parties agree to:

ARTICLE II - STATEMENT OF WORK

A. DEPARTMENT agrees to:
1. Transfer, subject to the approval and allocation of resources by the California
Transportation Commission, 4.225 million dollars to the National Park Service within
120 days of the effective date of this Agreement (as defined by Article III below) to

be used by the NPS for the acquisition of the Waldo Giacomini Ranch for purposes of
restoration of wetlands.

EXHIBIT NO. 1

APPLICATION NO.

PERMIT NO. 1-90-109
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2. Provide the CCC and NPS with a fully executed original of this agreement
within 30 days of the effective date of this Agreement (as defined by Article III
below).

3. Provide the CCC with notice of the transfer of funding set forth in Article
II(A)(1) above within 30 days of said transfer.

B. NPS agrees to:

1. Assume, upon receipt of a payment in the amount of 4.225 million dollars, as
specified in Article II(A)(1) above, all of the DEPARTMENT's mitigation obligations
pursuant to CCC permit number 1-90-109. This assumption of the mitigation
obligations shall be subject to all terms and conditions of said permit.

C. CCC agrees to:

L. Accept an assumption of the DEPARTMENT's mitigation obligations pursuanf
to CCC permit number 1-90-109 by the NPS in the manner set forth in Article II(B)
above.

2. Discharge the DEPARTMENT from any mitigation obligations pursuant to
CCC permit number 1-90-109 upon assumption of the mitigation obligations by NPS
in the manner set forth in Article II(B) above.

ARTICLE III - TERM OF AGREEMENT

A. Unless earlier terminated pursuant to ARTICLE VII, this Agreement shall become
effective on the date that both of the following have occurred:

1. Final signature of this Agreement by the DEPARTMENT, NPS and CCC; and

2. Final signature of Memorandum of Agreement number 1443-MA-8530-97-010
by the DEPARTMENT and NPS.

B. Once this Agreement becomes effective, it shall continue in effect until CCC provides
NPS with written confirmation of satisfaction of all mitigation obligations pursuant to the
permit.

C. This Agreement may be modified only by the written mutual agreement of the
DEPARTMENT, NPS and CCC.

EXHIBIT NO. 1
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ARTICLE IV - PROPERTY UTILIZATION

Not applicable.

ARTICLE V - PRIOR APPROVAL

Not applicable.

ARTICLE VI- REPORTS AND DELIVERABLES

Agreement # 8530-MA-97-016
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Delivery of any reports, documents, or payments required by Article II above shall be made
as follows:

A.

Place of Delivery for the NPS:

Brian O'Neill

Superintendent

Golden Gate National Recreation Area
Building 201, Fort Mason

San Francisco, CA 94123

Place of Delivery for the DEPARTMENT:

Lyle Oehler

Project Manager

State of California
Department of Transportation
P.0.Box 23660

Oakland, CA 94623-4444

Place of Delivery for the CCC:

Peter Douglas

Executive Director

California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

ARTICLE VII - TERMINATION

This Agreement may be terminated at any time and by any party to this Agreement prior to
the transfer of funding by the DEPARTMENT as set forth in Article II(A)(1) above. Any
party desiring to terminate this Agreement must provide thirty days written notice to all other
parties.
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ARTICLE VIII - GENERAL AND SPECIAL PROVISIONS
Al Civil Rights
During the performance of this Agreement, the participants agree to abide by the terms of
USDI-Civil Rights Assurance Certification, non-discrimination and will not discriminate
against any person because of race, color, religion, sex or national origin. The participants
will take affirmative action to ensure that applicants are employed without regard to race,
color, religion, sex or national origin.
B. Officials Not to Benefit
No member or delegate to Congress, or resident Commissioner, shall be admitted to any share
or part of this Agreement, or to any benefit that may arise therefrom, but this provision shall
not be construed to extend to this Agreement if made with a corporation for its general
benefit.
C. Authority
Each signatory below hereby represents to all other parties that they have the legal authority
on behalf of their agency to enter into this Memorandum of Agreement.
"
i
I
"
m
i
n
mn

"
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ARTICLE IX - AUTHORIZING SIGNATURES

IN WITNESS WHEREOF, the parties hereto have signed their names and executed this
Memorandum of Agreement.

NATIONAL PARK SERVICE

Brian O’Neill : Date
Superintendent

Don L. Neubacher Date
Superintendent

STATE OF CALIFORNIA, DEPARTMENT OF TRANSPORTATION

Harry Yahata Date
District Director

CALIFORNIA COASTAL COMMISSION

Peter Douglas Date
Executive Director

APPLICATION NO.
COASTAL DEVELOPMENT

PERMIT NO. 1-90-109

PAGE 9 OF 9
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. CALIFORNIA COASTAL COMMISSION

STATE OF CALIFORNIA—THE RESQURCES AGENCY PETE WILSON, Governor

NORTH COAST AREA
45 FREMONT, SUITE 2000
SAN FRANCISCO, CA 941052219

{415) 904-5260
Staff: S.F. Scholl-E
Staff Report: January 17, 1997
Hearing Date: February 5, 1997
Commission Action:  Approved with conditions,
2/5/97
ADOPTED FINDINGS
APPLICATION NO.: 1-90-109-A5
APPLICANT: California Department of Transportation

PROJECT LOCATION: Ocean floor adjacent to the shoreline near Steep Ravine,
between Muir Beach and Stinson Beach, Marin County

SUMMARY DESCRIPTION OF

PREVIOUSLY APPROVED

PROJECT (THROUGH

AMENDMENT #A4): Place 201,000 cubic yards of earth fill on a 3.74-acre area of
ocean floor, with subsequent impacts to 5.61 acres of ocean
floor, as part of a project to repair a slide-damaged portion of
Highway One, with mitigation to occur at two sites: (1)
Bolinas Lagoon, providing 2.01 acres of mitigation (project
now complete) and (2) Big Lagoon Restoration project (on
Redwood Creek near Muir Beach). The Big Lagoon
Restoration project shall be implemented by January, 1999.

EXHIBIT NO. &

APPLICATION NO.
ADOPTED FINDINGS

CDP 1-90-109-A5

I &K california Coastal Commission
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DESCRIPTION OF

PROPOSED

AMENDMENT #A5: Allow Caltrans to (1) mitigate for 3.6 acres of fill by either
creating subtidal and intertidal habitat comparable to the area
filled, restoring previously degraded or filled marine or
wetland habitat in the southern end of Tomales Bay, Marin
County, or contributing funds to another public entity to
implement the restoration project; (2) extend completion
deadline for mitigation from January, 1999 to December,
2000; and (3) consider findings to address potential for
mitigation banking credit for habitat creation or restoration
provided or funded by Caltrans that exceeds the 3.6-acre
obligation.

STAFF NOTE:

L. C ission Heari f Fel 5, 1997

The Commission held a public hearing and acted on this permit amendment at the meeting of
February 5, 1997. Staff made several changes orally to the proposed conditions and findings
contained in the January 17, 1997 staff report. These changes included (1) changing one of
the deadlines contained in the second line of Special Condition No. 1 for completing the
required mitigation from January 1997 to January 1999; (2) adding after the words “Marin
County,” in the last line of the first paragraph of Finding G the phrase, “and Sonoma
County;” and (3) changing the last sentence of Finding G to clarify that the Technical
Advisory Committee indicated that the application of a mitigation bank to this permit is
inappropriate. The Commission adopted the staff recommendation with these changes.

The resolution, conditions, and findings commencing in Part I below were adopted by the
Commission on February 5, 1997, upon conclusion of the public hearing.

2. Amendment Procedures.

Section 13166 of the California Code of Regulations states that the Executive Director shall
reject an amendment request if the proposed amendment would lessen or avoid the intent of
the approved permit unless the applicant presents newly discovered material information,
which he or she could not, with reasonable diligence, have discovered and produced before
the permit was granted. The applicant has submitted information, as described below, which
qualifies as newly discovered material information, thus allowing the Executive Director to
accept this amendment request for processing.

Pursuant to Section 13166 of the Regulations, the Executive Director has also determined that
this amendment is material and therefore is bringing it to the Commission for review.
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Condition #1 of Coastal Development Permit #1-90-109, as originally approved by the
Commission in 1991, required implementation of a marine mitigation plan to offset the
impacts of placement of fill on several acres of ocean floor. Because the coastal permit was
approved prior to preparation of the mitigation plan, the precise location where the mitigation
was to occur was not specified in Condition #1.

Through a series of later permit amendments and other actions, the Commission credited the
applicant with a portion of the required mitigation at Bolinas Lagoon. At that location, a
project involving removal of old fill from the Lagoon by the Department of Transportation
satisfied 2.01 acres of the total required.

To fulfill the remaining mitigation obligation, the applicant proposed (and the Commission
agreed to implementation of a wetlands mitigation plan for Big Lagoon/Redwood Creek near
the community of Muir Beach. In particular, the Commission approved one mitigation
alternative (Modified Alternative B) as defined in an Environmental Assessment prepared by
Philip Williams & Associates (April, 1994). The Commission required that the wetlands
mitigation plan based on Modified Alternative B be implemented by or in cooperation with
the National Park Service, which manages the property at Big Lagoon/Redwood Creek, with
construction to occur by January, 1999.

The applicant has now submitted information which indicates that a new alternative to the Big
Lagoon/Redwood Creek mitigation program is likely to be available. This new alternative,
which consists of restoration of hundreds of acres of farmed wetland on the Giacomini Ranch
at the south end of Tomales Bay, would be more than sufficient to satisfy the remaining
requirements of Permit #1-90-109-A4 and would offer various other advantages, as compared
to the Big Lagoon/Redwood Creek mitigation program. Because the information submitted
regarding this alternative is preliminary, the applicant has requested that the Commission
amend the condition so as to allow construction of the Giacomini Ranch alternative, while
continuing to allow the Big Lagoon/Redwood Creek mitigation project in the event the other
alternative is not achievable. This amendment request was initially scheduled for
Commission consideration at the meeting of January 1997. At the request of the applicant, the
hearing was postponed.

L APPROVAL WITH CONDITIONS:

The Commission hereby approves the amendment to the coastal development permit, subject
to the conditions below, on the grounds that the development with the proposed amendment is
consistent with the requirements of Chapter 3 of the California Coastal Act of 1976, is located
between the sea and the first public road nearest the shoreline and is in conformance with the
public access and public recreation policies of Chapter 3 of the Coastal Act, and will not have
any significant adverse impacts on the environment within the meaning of the California
Environmental Quality Act.
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II.

II.

STANDARD CONDITIONS: See attached.

SPECIAL CONDITIONS:

1. The applicant shall mitigate for the placement of fill in ocean waters by providing a total
of 5.61 acres of mitigation and completing the mitigation by January, 1999 or December, 2000
(see below). The 5.61 acres of mitigation shall be composed of a combination of Proposal A
and Proposal B of this condition. The mitigation proposals are as follows:

A.

Implementation of the Bolinas Lagoon Restoration Project, as modified and
approved by the Commission on January 12, 1993; [and as subsequently carried
out by the applicant, satisfying 2.01 acres of the total 5.61-acre mitigation
requirement.] and

The preparation, submittal for review and approval by the Commission, and
subsequent implementation of a marine mitigation plan satisfying 3.6 acres of the
total 5.61-acre mitigation requirement. The plan shall be for either Big
Lagoon/Redwood Creek or Giacomini Ranch, shall be prepared by a qualified
biologist, and shall include:

-- plans of the mitigation site drawn to scale which fully depict both existing
conditions and proposed improvements;

-- an implementation schedule which indicates when necessary permits
would be secured, when contracts for construction would be let, when construction
would commence, and when various stages of the work would be completed;

-- a five-year monitoring program designed to measure the success of the
mitigation plan;

-- a definition of "success" such that the density of flora and fauna is
comparable with that in surrounding or nearby habitat areas of the same type, and;

-- a provision that within the five-year monitoring period the applicant shall
take additional steps as may be appropriate to ensure the success of the mitigation
plan.

Furthermore, any mitigation plan prepared pursuant to Proposal B shall include
one of the following alternatives:

a.  Creation of subtidal and intertidal habitat comparable
in character to the area being filled through this permit, or;

b.  Restoration of previously degraded or filled marine or the removal of
historic fill, improvement of water circulation, and such other steps as
will create or improve habitat for fish, water birds, and other marine or
marine-related species.
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The applicant shall provide a written statement to the Executive Director by June
1, 1997 indicating how the applicant intends to provide the remaining 3.6 acres
of mitigation required by this condition. If the Big L.agoon/Redwood Creek
project is implemented to satisfy the permit requirements, the environmental
document for the project shall be approved by December, 1998, construction
documents shall be completed by December 1999, and mitigation project
construction shall be completed, excluding plant establishment and monitoring
activities, by December, 2000. If the Giacomini Ranch project is implemented to
satisfy the permit requirements, mitigation project construction shall be
completed by January, 1999.

C. Rather than implement the mitigation plan as described in B above, the applicant
may contribute sufficient funds to another public entity to accomplish all
requirements of the mitigation plan as described above. The applicant may take
advantage of this option only upon approval by the Commission of an agreement
between the Commission, the applicant, and another public entity, in which
agreement the other public entity indicates the legal and financial ability and
willingness to assume from the applicant the legally enforceable obligation to
fully satisfy the requirements of this condition.

This condition substitutes for and supersedes the language of Special Condition No. 1 of
Permit No. 1-90-109, as previously amended through Amendment #A4.

IV.  FINDINGS AND DECLARATIONS:
The Commission hereby finds and declares as follows:
A. Background: Lone Tree Slide repair.

On January 11, 1991 the Commission approved Coastal Development Permit No. 1-90-109
authorizing repair of a damaged portion of Highway One in Marin County, at a site called the
Lone Tree Slide, between Muir Beach and Stinson Beach (see Exhibit 1). The project
involved excavating the uphill portion of the slide and moving the material seaward to allow
placement of the roadway on a more stable alignment. During the spring of 1991, some
201,000 cubic yards of fill were placed within the Coastal Commission's jurisdiction area on
state tidelands; due to subsequent sloughing, the coverage of ocean floor reached 5.61 acres by
September, 1991. :

The construction work to repair Highway One took place relatively rapidly, and the highway
was reopened to traffic in June of 1991. Mitigation work required by Condition No. 1 of the
coastal permit has proceeded more slowly, for a number of reasons. Among them is that no
approved mitigation plan was in existence at the time the Highway One repair project
commenced. In the interests of time, the repair work started first, and mitigation planning
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followed. The Commission recognized the urgency of re-opening Highway One and allowed
what amounted to a reversal of the ordinary course of events (i.e., mitigation planning first,
construction following).

Another reason for delay was that the mitigation necessarily had to occur off-site. There was
no way to create open ocean at or near the site where fill was placed in the tidelands. Instead,
the Commission required that mitigation occur elsewhere in the Marin County coastal zone,
and the Commission gave the applicant latitude to select a program involving either in-kind
mitigation or out-of-kind wetland mitigation. The applicant also had the latitude to implement
a mitigation project directly or to do so in cooperation with another public entity, such as the
National Park Service. '

In commencing to design a mitigation program, the Department of Transportation formed a
Technical Advisory Committee to help review mitigation proposals. This Committee, which
consist of representatives of various agencies with regulatory authority over potential
mitigation sites as well as other interested parties, proceeded to sift through various
alternatives. The definition of mitigation alternatives required that existing conditions at
various sites be monitored over one or more seasons, thus resulting in more time elapsing.

The Commission's role in the mitigation process has been two-fold. The Commission staff
has participated in the Technical Advisory Committee, and the Commission itself has
participated through a series of actions on permit amendment requests and condition
compliance reviews. The effect of those actions and reviews has been to reflect both changing
conditions and new information and to approve partial fulfillment of the original marine
mitigation requirement of Condition No. 1 through implementation of a project to remove old
fill including a toxic waste dump from Bolinas Lagoon. (The fill removal project was
authorized by a separate permit, No. 1-93-07, as amended.) That project was completed in a
timely fashion according to the original Commission-required deadline of January, 1994.

B. Previous Commission review of compliance with Condition No. 1/
Amendment #A4

The Commission staff reported on the applicant's progress in developing a mitigation plan at
the Commission meeting of March 16, 1994 (staff report dated March 4, 1994). The applicant
had submitted information on a number of potential wetland restoration alternatives at Big
Lagoon near Muir Beach in Marin County. These alternatives were also described in a
preliminary environmental assessment prepared by Philip Williams & Associates (dated April,
1994). Previous to the Commission meeting of March, 1994, the Technical Advisory
Committee convened by Caltrans for this project had reviewed the alternatives presented in
the assessment and recommended "Modified Alternative B" for implementation.

Modified Alternative B would restore or enhance 16.2 acres of wetlands at Big Lagoon,
including a freshwater pond, freshwater wetlands, and bordering riparian areas. About 5 acres
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of permanent open water and 7 acres of shallow wetlands would result, along with additional
areas of seasonal inundation, together making up a total of over 16 acres of wetlands. This
alternative would provide a net increase of 2.3 acres of wetland area over what exists now.
Alternative B, as modified to reduce the removal of existing riparian vegetation, would
provide the largest area of enhanced and/or restored wetlands of the alternatives studied.

The general goal of Alternative B is to reproduce the ecological functions of the historic pre-
1850's wetland system. This goal would be achieved by routing Redwood Creek into its
historic alignment and removing levees and water control structures, including a total of some
120,000 cubic yards of fill. A freshwater pond with perimeter wetlands would discharge into
the existing brackish tidal lagoon. Freshwater pond and fringe wetland areas would be created
by removing over 6 feet of fill material from existing pastures.

At the meeting of March 16, 1994 the Commission endorsed the continuing preparation of a
specific wetland restoration plan consistent with Modified Alternative B. Because the
alternative was only conceptual and lacked the detailed plans necessary to actually implement
it, it would have been premature at that meeting to either approve or disapprove the alternative
as meeting the requirements of Condition No. 1 of Permit 1-90-109 as amended. Furthermore,
environmental review in compliance with the California Environmental Quality Act and
National Environmental Policy Act had not yet occurred. The Commission found therefore
that continued preparation of a mitigation plan based on Modified Alternative B was
appropriate, while expressing concern over the proposed removal of existing riparian forest.

On June 7, 1994, the Commission approved the most recent in a series of amendments to this
coastal permit. This amendment (#A4) allowed the Big Lagoon project to satisfy the
requirement of Condition No. 1. Attached as Exhibit #2 is the language of Condition No. 1
as it stood following approval of Amendment #A4.

C. Present amendment request (#A5)

The Department of Transportation has submitted this amendment request, and the National
Park Service has submitted additional information, together indicating that a new alternative
site for wetland mitigation to satisfy Condition No. 1 of the permit exists. This alternative
would involve restoring as tidal wetlands up to 500 or more acres of presently diked
farmlands (the Giacomini Ranch) at the south end of Tomales Bay. (The language of
Condition No. 1, as proposed to be amended by the applicant is attached as Exhibit #3.)

This Tomales Bay alternative appears to present several advantages, one of which is that it is
a much larger site than the Big Lagoon/Redwood Creek alternative. “An Evaluation of the
Feasibility of Wetland Restoration on the Giacomini Ranch, Marin County” prepared by
Philip Williams & Associates, Ltd. (October 1993) indicates that restoration of the Giacomini
Ranch would have a significant beneficial influence on the recovery of fish and wildlife
resources of Tomales Bay. The evaluation indicates that restoration of tidal habitat will not



1-90-109-A5
California Department of Transportation
Page 8

only provide significant benefits for estuarine species, but also for anadromous fish that use
tidal wetland channels in their life cycle. Restoration would also assist in protecting
populations of endangered species of birds such as the black rail. Furthermore, restoration of
the Giacomini Ranch is physically feasible, and existing topography favors the rapid
establishment of wetland vegetation without the need for extensive grading, filling, or
excavating.

The evaluation prepared by Philip Williams & Associates identifies several feasible
restoration alternatives. All but the “no project” alternative would result in the restoration as
wetland habitat of at least 140 acres of pasture land (which was originally a tidal marsh), thus
more than satisfying the remaining requirement for enhancement or restoration of 3.6 acres of
habitat. Because of the apparent advantages of the Giacomini Ranch alternative, the
Department of Transportation has requested that the Commission amend this coastal permit
to allow the applicant to pursue this alternative, rather than to proceed solely with planning
for the Big Lagoon/Redwood Creek alternative.

(This amendment request indicates that the applicant seeks approval to redirect funds to the
Giacomini Ranch site, and yet at the same time the text of Condition No. 1 as proposed by
the applicant to be amended makes clear that the applicant seeks to maintain the option of
using Big Lagoon/Redwood Creek as a mitigation site. Consequently, the Commission has
reviewed this amendment request with the goal of allowing either site to satisfy Condition
No. 1.)

D. Fill in Coastal Waters
Section 30233(a) of the Coastal Act states as follows:

(a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and
lakes shall be permitted in accordance with other applicable provisions of this division,
where there is no feasible less environmentally damaging alternative, and where
feasible mitigation measures have been provided to minimize adverse environmental
effects, and shall be limited to the following:

(1) New or expanded port, energy, and coastal-dependent industrial facilities, including
commercial fishing facilities.

(2) Maintaining existing, or restoring previously dredged, depths in existing
navigational channels, turning basins, vessel berthing and mooring areas, and boat
launching ramps.

(3) In wetland areas only, entrance channels for new or expanded boating facilities; and
in a degraded wetland, identified by the Department of Fish and Game pursuant to
subdivision (b) of Section 30411, for boating facilities if, in conjunction with such
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boating facilities, a substantial portion of the degraded wetland is restored and
maintained as a biologically productive wetland. The size of the wetland area used for
boating facilities, including berthing space, turning basins, necessary navigation
channels, and any necessary support service facilities, shall not exceed 25 percent of the
degraded wetland.

(4) In open coastal waters, other than wetlands, including streams, estuaries, and lakes,
new or expanded boating facilities and the placement of structural pilings for public
recreational piers that provide public access and recreational opportunities.

(5) Incidental public service purposes, including but not limited to, burying cables and
pipes or inspection of piers and maintenance of existing intake and outfall lines.

(6) Mineral extraction, including sand for restoring beaches, except in environmentally
sensitive areas.

(7) Restoration purposes.

(8) Nature study, aquaculture, or similar resource dependent activities.

The above policy sets forth a three-part test for all projects involving the filling of coastal
waters, as did the Lone Tree Slide repair project. These tests are:

1. The project is limited to one of the eight stated uses;

2. The project has no feasible less environmentally damaging alternatives;

3. Feasible mitigation measures have been provided to minimize adverse
environmental effects.

A proposed project must satisfy each of the three parts of the test to be consistent with Section
30233(a). In its action approving coastal permit #1-90-109 for the placement of fill in coastal
waters, the Commission found that the fill was an allowable use under Section 30233(a)(5)
and that no feasible less environmentally damaging alternatives existed. Therefore, the first
two tests cited above were met, and no change to this conclusion is proposed.

Concerning the third test, that involving feasible mitigation, the applicant suggests changing
the language of Condition No. 1 to allow an alternative mitigation measure. Therefore, in
order to approve this amendment, the Commission must determine that this proposed change
would remain consistent with the third test of Section 30233(a).

The Commission previously found that wetland restoration at the specific site of Big
Lagoon/Redwood Creek would fulfill the remaining mitigation requirement of Condition No.
1. The environmental assessment prepared for the project and comments of the Technical
Advisory Committee provided the Commission with a basis to conclude that the Big Lagoon
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project was feasible and was likely to be implemented, thus resulting in expanded and
enhanced wetlands.

The applicant has not requested substitution of an alternative mitigation program at this time,
but has asked only that Condition No. 1 be reworded to allow mitigation to occur at
Giacomini Ranch and to allow the applicant to satisfy the remaining mitigation obligation by
contributing sufficient funds to another public entity to accomplish all requirements of the
mitigation plan. As requested by the applicant, the condition would also continue to allow
completion of the Big Lagoon/Redwood Creek mitigation program, in the event that the
Giacomini Ranch project somehow fails to be implemented.

The Commission finds that approval of this amendment is consistent with the third test of
Section 30233(a), because the change does not lessen the feasibility or likelihood of
mitigation occurring, as required by Condition No. 1. If amended as proposed by the
applicant, the condition still requires that a mitigation plan be submitted for review and
approval of the Commission, and subsequently implemented. The plan must include plans, a
schedule, a monitoring program, a definition of “success” for the mitigation, and a provision
that additional steps may be necessary to ensure the success of the mitigation plan. The
Commission finds that here, as in other permit actions, such contents are necessary in order
to ensure a high likelihood of success for the mitigation effort.

The applicant has requested a time extension for implementation of the required mitigation
from January, 1999 to December, 2000. The applicant has also submitted information
indicating the basis for the additional time requirement, in the event the Big Lagoon/Redwood
Creek alternative is ultimately selected. That is, the applicant indicates that a year of progress
was lost while Caltrans negotiated with the Golden Gate National Park Association to
implement the Big Lagoon/Redwood Creek project and ultimately learned that such an
agreement was not possible, for legal reasons. The applicant has also submitted a schedule for
completion of the Big Lagoon/Redwood Creek alternative, should it be selected, and this
schedule indicates that completion of the project by December, 2000 is reasonable, and that
earlier completion is not feasible. Therefore, the Commission finds that the portion of the
amendment request relating to a time extension for the Big Lagoon/Redwood Creek
alternative is consistent with the requirements of Section 30233(a). The information
submitted to date, however, does not support extension of the existing deadline of January,
1999 if another alternative, such as the Giacomini Ranch project, is ultimately selected.
Therefore, the Commission finds that the existing deadline of January, 1999 remains in place,
unless the applicant elects to implement the Big Lagoon/Redwood Creek alternative.

Finally, the Commission notes that not only will the mitigation program be submitted to the
Commission for review and approval, but a separate coastal development permit will be
required for the physical construction involved in restoring wetlands pursuant to the plan.
Thus, the Commission will have the opportunity to assure that the details of the mitigation
program are consistent with the requirements of Chapter 3 of the Coastal Act. Furthermore,
the Commission notes that what is required to satisfy Condition No. 1 is physical mitigation in
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the form of actual wetlands. For the reasons cited above, the Commission finds that the
amendment request, as modified, is consistent with the requirements of Section 30233(a) of
the Coastal Act.

E. Impacts on Coastal Agriculture
The following excerpts from the Coastal Act are applicable:

Section 30241. The maximum amount of prime agricultural land shall be
maintained in agricultural production to assure the protection of the areas agricultural
economy, and conflicts shall be minimized between agricultural and urban land uses
through all of the following:...

Section 30242. All other lands suitable for agricultural use shall not be
converted to nonagricultural uses unless (1) continued or renewed agricultural use is
not feasible, or (2) such conversion would preserve prime agricultural land or
concentrate development consistent with Section 30250. Any such permitted
conversion shall be compatible with continued agricultural use on surrounding lands.

Section 30001.5. The Legislature further finds and declares that the basic goals
of the state for the coastal zone are to:

(a) Protect, maintain, and where feasible, enhance and restore the overall
quality of the coastal zone environment and its natural and artificial resources...

Section 3007.5. The Legislature further finds and recognizes that conflicts
may occur between one or more policies of the division. The Legislature therefore
declares that in carrying out the provisions of this division such conflicts be resolved
in a manner which on balance is the most protective of significant coastal resources...

Section 30200(b). Where the commission or any local government in
implementing the provisions of this division identifies a conflict between the policies
of this chapter, Section 30007.5 shall be utilized to resolve the conflict and the
resolution of such conflicts shall be supported by appropriate findings setting forth the
basis for the resolution of identified policy conflicts.

The Giacomini Ranch contains pasture lands which are classified as wetlands due to
seasonal ponding and long periods of soil saturation, but are used for active agricultural
purposes. Restoration of some or all of these pastures to create saltmarsh, riparian, or other
wetland habitat types would enhance the value of the property to fish and wildlife, but
would remove them from the agricultural economy of the area.



1-90-109-A5

California Department of Transportation
Page 12

Both wetlands and agricultural lands are considered significant coastal resources under the
Coastal Act. In this case, the proposed wetland restoration project would be most protective
of coastal resources, and can be distinguished from other agricultural conversion situations,
because:

e the Giacomini Ranch historically comprised saltmarsh, mudflat and riparian areas;

e ahigher percentage of coastal wetlands than of coastal agricultural lands have historically
been lost;

e at present, the Giacomini Ranch is a profitable, efficiently run dairy. However, its long-
term viability is threatened by gradual and episodic physical changes such as earthquakes,
floods, subsidence and sea level rise, all of which could make the ranch operation
uneconomic unless public subsidies were provided.

In sum, although restoration of wetlands at Giacomini Ranch would remove land in current
agricultural use from production and thus be inconsistent potentially with the policies of
Section 30241 and/or 30242, such restoration can be found consistent with the Coastal Act
through the balancing provision of Section 30007.5. The Commission finds that a wetland
restoration project of this magnitude and characteristics is, on balance, most protective of
significant coastal resources.

F. Delegation of Mitigation to Another Public Entity

The Big Lagoon/Redwood Creek mitigation site is owned by the National Park Service, and
the Giacomini Ranch site is on a potential acquisition list by the Park Service. The Park
Service has indicated in the past its willingness to cooperate with Caltrans in carrying out the
mitigation requirement of this permit.

As property owner, or potential owner, the National Park Service would be in perhaps better
position to implement a wetland mitigation program than Caltrans which is, after all, a
transportation agency. The Commission finds therefore, that it is appropriate to allow
Caltrans the option to provide only financial support for a wetland mitigation program while
allowing the National Park Service to undertake the planning and implementation roles.

If an agreement is submitted to the Commission for its review and approval indicating that
the Park Service (or other entity) is willing to accept responsibility for these aspects of the
mitigation program and that Caltrans is willing to provide the required financial support, then
Caltrans may take advantage of this option. In so doing, the applicant would satisfy its
obligation to meet the condition of this permit, and the implementing entity would assume all
future responsibility to assure full compliance with the conditions of the permit.

The Technical Advisory Committee (TAC) consisting of regulatory agencies and interested
groups met on January 9, 1997 to discuss alternate mitigation strategies to satisfy Condition
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No. 1. The TAC had previously indicated its support for a mitigation program at either Big
Lagoon or Tomales Bay, in addition to Bolinas Lagoon where part of the condition has
already been fulfilled.

On January 9, the TAC indicated its support of the concept of Caltrans providing only
financial support, while the National Park Service undertakes the actual mitigation program at
Giacomini Ranch. The Committee also indicated that Caltrans’ responsibility for mitigation
could be ended, once an appropriate agreement were reached for Caltrans to provide necessary
financial support. Finally, the TAC indicated its support for mitigation at both sites, although
funding of work at Big Lagoon/Redwood Creek may end up being the sole responsibility of
the National Park Service.

G. Wetland Mitigation Bank Concept

The applicant has requested that the Commission’s findings on this amendment request
address mitigation banking credit. In the past, Commission staff has indicated to the applicant
that a wetland mitigation bank might be favorably considered by the Commission through
future amendments to the underlying Coastal Development Permit #1-90-109 or the permit
actually authorizing the required mitigation. The concept of a bank in this instance was
prompted by the fact that the Big Lagoon/Redwood Creek alternative is likely to result in
considerably more wetland restoration than the 3.6 acres “owed” by the applicant. For
instance, the Big Lagoon/Redwood Creek project might result in over 16 acres of restored or
enhanced wetlands. Although the net increase in total acreage of wetlands at the site might be
relatively small, perhaps only about 2 acres, the increase in restored wetlands could greatly
exceed this figure. According to Condition No. 1 of this coastal permit, restored wetlands
would satisfy the mitigation requirement. Thus, the “excess” in restored wetlands over 3.6
acres could be considered by the Commission to be a bank, for use in mitigating the impacts
of future wetland fill projects undertaken by Caltrans in Marin County and Sonoma County to
maintain Highway One.

The concept of a bank would become somewhat more complex if the applicant pursues the
Giacomini Ranch alternative, since other agencies are expected to contribute funds to that
effort, and it would be inappropriate to consider the applicant as the sole beneficiary of any
wetland mitigation bank to be established there. In contrast, the Big Lagoon/Redwood Creek
alternative was to be funded more or less completely by Caltrans, and thus that agency would
be the appropriate user of a bank established there.

In any event, the applicant has not submitted a formal proposal for a wetland mitigation bank.
At this time, therefore, it is appropriate only for the Commission to indicate its willingness to
consider a future wetland mitigation bank which would provide appropriate “credit” to
Caltrans for wetland mitigation above and beyond the 3.6 acres required by Condition No. 1.

The Commission has previously found that a wetland mitigation bank can be consistent with
the policies of Chapter 3 of the Coastal Act. For instance, on June 13, 1996, the Commission
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considered the application of Caltrans (permit #3-96-033) to restore some 43 acres of wetland
and riparian habitat near the mouth of the Carmel River and to establish a wetland mitigation
bank. The Commission approved the restoration work but determined that a separate future
action would be required to authorize use of the Carmel River site as a bank. A future request
for Commission approval of a bank would need to be accompanied, the Commission found,
by a mitigation agreement embodying “the concepts of conformance with Coastal Act Section
30233a and avoidance of wetland impacts, like-for-like mitigation, no credits for existing
wetlands, and no double counting of credits; and, which also specifies permanent maintenance
responsibilities.”

The Commission finds that the concept of a wetland mitigation bank may be appropriate in
connection with Permit #1-90-109 and that the Commission will review a specific proposal for
a mitigation bank at such time as the applicant presents it. The appropriate time for such a
proposal would be at such time as successful wetland creation or restoration is demonstrated
through after-the-fact monitoring and the achievement of success criteria. A proposal for a
mitigation bank should include a justification of the amount of mitigation to be “banked” and
a formal agreement into which the Commission, applicant, and (potentially) other regulatory
agencies would be expected to enter and the ultimate amount of “credit” to be banked.

The Technical Advisory Committee discussed the concept of a mitigation bank at its meeting
on January. The TAC made it clear that the application of such bank to this permit is
inappropriate, given the particular circumstances of mitigation plans for Giacomini Ranch or
Big Lagoon/Redwood Creek.

H. California Environmental Quality Act

The proposed amendment allows study of more than one alternative mitigation program. The
amendment does not commit the applicant to implementing any particular mitigation
program. Further, Commission action will be required before a mitigation project can be
constructed. Therefore, the amendment does not have a significant impact on the
environment within the meaning of CEQA..
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ATTACHMENT A
andard Conditions

1.

Notice of Receipt and Acknowledgment. The permit is not valid and

development shall not commence until a copy of the permit, signed by
the permittee or authorized agent, acknowledging receipt of the
permit and acceptance of the terms and conditions, is returned to the
Commission office.

Expiration. If development has not commenced, the permit will expire
two years from the date on which the Commission voted on the
application. Development shall be pursued in a diligent manner and
completed in a reasonable period of time. Application for extension
of the permit must be made prior to the expiration date.

Compliance. A1l development must occur in strict compliance with the
proposal as set forth in the application for permit, subject to any
special conditions set forth below. Any deviation from the approved
plans must be reviewed and approved by the staff and may require
Commission approval.

Interpretation. Any questions of intent of interpretation of any
condition will be resolved by the Executive Director or the
Commission.

Inspections. The Commission staff shall be allowed to inspect the
site and the development during construction, subject to 24-hour
advance notice.

Assignment. The permit may be assigned to any qualified person,
provided assignee files with the Commission an affidavit accepting
all terms and conditions of the permit.

Terms and Conditions Run with the land. These terms and conditions

shall be perpetual, and it is the intention of the Commission and the
permittee to bind all future owners and possessors of the subject
property to the terms and conditions.
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Section 13166 of the Regulations also states that the Executive Director shall
reject an amendment request if it lessens or avoids the intent of the approved
permit unless the appiicant presents newly discovered material information,
which he or she could not, with reasonable diligence, have discovered and
produced before the permit was granted.

Commission action on previous amendment requests affecting this permit has
resulted in crediting the applicant with a portion of the required mitigation
at Bolinas Lagoon (satisfying 2.01 acres of the total required) and requiring
submittal of a plan for the remaining 3.6 acres of mitigation by March 1,
1994, The Commission has not amended the required completion date for all
mitigation work which was set when the Highway One repair project was approved
originally in 1991. That required completion date remains January 1994.

Although it has become obvious that this required completion date could not be
met for the portion of the mitigation work which is still in planning, the
Commission has waited to formally extend the deadline until a realistic
completion date could be provided by the applicant. The applicant has now
provided an estimated completion date of January 2001, and requested that
Special Condition No. 1 of permit No. 1-90-109-A3 be amended accordingly.
Information developed by the applicant in continuing to prepare a mitigation
plan for Big Lagoon qualifies as newly discovered material information which

allowed the Executive Director to accept this amendment request for processing.

T R MENDATION:

The ?taff recommends that the Commission adopt the following resolution and
findings:

I. APPROVAL WITH CONDITIONS:

The Commission hereby approves the amendment to the coastal development
permit, subject to the conditions below, on the grounds that the development
with the proposed amendment is consistent with the requirements of Chapter 3
of the California Coastal Act of 1976, is located between the sea and the
first public road nearest the shoreline and is in conformance with the public
access and public recreation policies of Chapter 3 of the Coastal Act, and
will not have any significant adverse impacts on the environment within the
meaning of the California Environmental Quality Act.

II. STANDARD CONDITIONS: See attached.

III. SPECIAL CONDITIONS:

1. The applicant shall mitigate for the placement of fill in ocean waters
by providing a total of 5.61 acres of mitigation and completing the mitigation

by January of 71994 1999. The 5.61 acres of mitigation shall be composed of
a combination of Proposal A and Proposal B of this condition. The mitigation

"‘3
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EXHIBITNO. 2

APEBICAT&%N NO.
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(page 2 of 3)

A. . Implementation of the Bolinas Lagoon Restoration Project, as
modified and approved by the Commission on January 12, 1993; and

B. THé/$dbhIttdl/dnd Implementation of a hdriAé wetlands

mitigation plan for Redwood Creek near Muir Beach, prepared by a
qualified biologist or hydrologist, reviewed and ggnrgvgg by the
Commission, and including:

-- plans of the mitigation site drawn to scale which fully
depict both existing conditions and proposed improvements;
-- an implementation schedule which indicates when necessary
permits would be secured, when contracts for construction would
be let, when construction would commence, and when various
stages of the work would be completed;

-- a five-year monitoring program designed to measure the
success of the mitigation plan;

-- a definition of "success" such that the density of flora and
fauna is comparable with that in surrounding or nearby habitat
areas of the same type, and;

-- 3 provision that within the five-year monitoring period the
applicant shall take additional steps as may be appropriate to
ensure the success of the mitigation plan.

Ferthéradre(/dny/hitiddLtion/p1dn/ prépdréd/ pdrsddnt/Ld/Proposdl/B
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. Credt1on/ ot/ MBL]ddT/dRd/ TRLAF 14T /NABTEAL/ CohpdrdbT 4
14/ CRAFAEer/ L6/ thE/ P64/ 614/ TTT1Téd/ LY OGN/ ERTS
pérait(/ét]

. RESLOFALION/ 61/ pPeviddsTy/ dédradéd/oF/ 1111644/ 0dr IR/ S

WeLldnd/WABTEdL/ TR/ ERE/WAFTA/ CodnLy/ eodstd]/2dnél//
RESESFALIER/ SRATT/ e/ dcconpTishéd/ Ehroddh/ Lhé/ éddvd]
Of/WI4Ler1¢/F1T1 ]/ 1dprodéurént/of /vdLér/Elredldtidn]
dRd/SUCR/SLREY/SLEPS /A4 /I TT/ Efddte/dr/Thprové
RABILdL/for/f14K[/%dLér/bTrds [/ dnd/ dLRér/ddriné/én
hdrinéirédldtéd/spéciés!l

The mi ion plan shall n Modified Alternative B as
defined in the Environmental Assessment prepared by Philip Williams

& Associates (April, 1994) gng as endorsed by the Highway One
g;hn1;§¥ Advisory Committee in March 1994. The mitigation plan may
be further modified thr gggh the gnv1ronmgnt§1 revigw process but
shall in no event r in_enhan with

total area of less th gn 3.6 acres.

TRE/APPT1 AL/ SRATT/ TdpT éhént/ thé/ddrIné/hitigdtion/p1dnl/ér [/
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EXHIBIT NO. 2
‘ ARPHGATION,NO-
1-90-109-A4 Condition No. 1 as
CALIFORNIA DEPARTMENT OF TRANSPORTATION azinded through
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ERé/dppT1¢dnt/ SNATT/d6bRIL/ fOr/ERE/ FedTdw/dnd/dpprovdl/of/thé/
Comnidsion/ edidendd/In/vuriting/ o/ thé/pdvl1¢/éntity/Indicdting/
dpproddl/of/1npl édéntdtion/of/ERé/ditiddLion/pIdn/eR/propérty/
CORtrolléd/by/ sueh/ éntity/ dnd/d/ commithént/ 8/ hdIntd TR/ Lthé/
RILIddLIOR/ ST/ 1A/ Epén/spdcé/ IndérInTILély!

February 28, 1994 from the applicants, with the exception that
implementation of the plan shall occur by Janyary, | :
gnn]jggfn: shall notify the Executive Q]jx;ggzgx in writing when each
phase of implementation has been completed (i.e. upon completion of

vi =0f-=w. i 1
awarding of construction contract, commencement of construction, and
completion of construction.)

TRE/dPpTI¢dnt/ SRATT/ptodTdé/r1LLen/ corrédpdndéncéd/ Lo/ ERE/EXecaLtivé/ DI éctor
By/Feébrddry/1(/1993/sLdtIng/thdL/ LR/ dppTicdnt/ 14/ cedanitLdd/ Lo/ TdplénéRETng/
thé/BOTIndS/ Liddon/RésLOrYALION/Project/dnd/ IRAT EdLIRG/ Now/ Lthé/ dpplIcdnt/
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tdﬁditﬂddl!/A/ﬂIiﬁlﬁféﬁifédlﬂdfiﬂiﬁtlfdl?iffllldfltﬂftitdﬂdfffddlfﬁilI/ﬁé
SUBRTELdd/ By /WAFER/T (/19941
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JAMddry/T1[/TI94 [/ LR/ LOLdT /AT LI4dLIER/ radalédnt/ o/ 8/61/dErés/SNETT/
Inérddsé/ Y/ (8/dire/dnd/ ShATT/ eontindé/ Lo/ Tncréddé/ IR/ [84deré/ Tner éénts/dt/
EHé/énd/of/ éden/ CLhontih/péricd/ 1611duTng/JdRddry/11[/1994/18/ thé/BETTIRLS/
Lidddn/RéSLSrdLTON/PTAR/ 14/ 6L/ 1] énréntéd,

This condition substitutes for and supercedes Special Condition No. 1 of
Permit No. 1-90-109 as previously amended. (The language of the old condition
being deleted is struck through. /// and the new language is underlined.)

IV. FINDINGS AND DECLARATIONS:

The Commission hereby finds and declares as follows:

A.  Background.

On January 11, 1991 the Commission approved Coastal Development Permit No.
1-90-109 authorizing repair of a slide-damaged portion of Highway One in Marin
County, at a site called the Lone Tree Slide, between Muir Beach and Stinson
Beach (see Exhibit 1). The project involved excavating the uphill portion of
the slide and moving the material seaward to allow placement of the roadway on
a more stable alignment. Some 201,000 cubic yards of fill were placed within
the Coastal Commission's jurisdiction area on state tidelands, and due to
subsequent sloughing, the coverage of ocean floor reached 5.61 acres by
September, 1991.




PROPOSED COASTAL D™ "ELOPMENT PERMIT #1-90-109-A

1. The applicant shall mitigate for the placement of fill in ocean waters by providing a total of
5.61 acres of mitigation and completing the mitigation by January of 1994. The 5.61 acres of mitigation
shall be composed of a combination of Proposal A and Proposal B of this condition. The mitigation
proposals are as follows:

A 'Implememation of the Bolinas Lagoon Restoration Project, as modified and approved
by the Commission on January 12, 1993; [and as subsequently carried out by the applicant. satisfying
2.01 acres of the total 5.61-acre mitigation requirement.] and

B.  The submittal and implementation of a marine mitigation plan, prepared by a qualified
biologist, and including:

-- plans of the mitigation site drawn to scale which fully depict both existing
conditions and proposed improvements;

-- an implementation schedule which indicates when necessary, permits would bey,
secured, when contracts for construction would be let, when construction would commence, and when
various stages of the work would be completed;

-- a five-year monitoring program designed to measure the success of the

mitigation plan;

_-- a definition of "success” such that the density of flora and fauna is comparable
with that in surrounding or nearby habitat areas of the same type, and;

-- a provision that within the five-year monitoring period the applicant shall take
additional steps as may be appropriate to ensure the success of the mitigation plan.

Furthermore, any mitigation plan prepared pursuant to Proposal B
shall include one of the following alternatives:

a. Creation of subtidal and intertidal habitat comparable
in character to the area being filled through this
permit, or;
EXHIBIT NO. 3
b. Restoration of previously degraded or filled marine or
APﬁ'g'&fﬁ%SE‘A O wetland habitat in the Marin County coastal zone.
Proposed condition Restoration shall be accomplished through the removal
No. 1 as proposed of historic fill, improvem;nt of water.circulatnon,
?y the ap¥1i ant and such other steps as will create or improve
page 1 o 25 habitat for fish, water birds, and other marine or

marine-related species.

The applicant shall implement the marine mitigation plan, or,
alternatively, the applicant shall contribute sufficient funds to
another public entity to implement the marine mitigation plan.

If the applicant chooses to contribute funds to a public entity,

the applicant shall submit for the review and approval of the
Commission evidence in writing from the public entity indicating
approval of implementation of the mitigation plan on property
controlled by such entity and a commitment to maintain the
mitigation site in open space indefinitely.

by this

d h d de th 3.6 f mitigati ired
condition. If the Redwood Creek/Big Lagoon project is implemented to satisfy the permit requirements,

the environmental document for the project shall be approved by December, 1998 and construction

documents shall be completed ec r 1999. Regardless of which mitigation site is selected, the
mitigation project construction shall be completed. excluding plant establishment and monitoring

activities, by December, 2000,
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s VN

Proposed condition
No. 1 as proposed

by the appiicant
(pagg 2 of 2)
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