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STAFF REPORT AND RECOMMENDATION ON APPEAL 

LOCAL GOVERNMENT: City of Encinitas 7h 
DECISION: Approved With Conditions 

APPEAL NO.: A-6-ENC-98-109 

APPLICANT: West Village Center (Attn: Mr. Peter Fletcher) 

PROJECT DESCRIPTION: Construction of a one-story, approximately 29ft. high, 
4,390 sq.ft. office/retail structure and a 200 sq.ft. kiosk on a 9 acre site 
containing an existing approximately 60,000 sq.ft. commercial center. 

PROJECT LOCATION: 160-162 South Rancho Santa Fe Rd., Encinitas (San Diego 

lOa.. 

• County) APNs 259-191-25,259-191-32 

APPELLANTS: San Elijo Lagoon Conservancy, Attn: Doug Gibson 

SUMMARY OF STAFF RECOMMENDATION: 

The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed. 
Staff also recommends that the Commission deny the de novo permit due its 
inconsistency with the certified LUP pertaining to floodplain development. 

I. Appellants Contend That: 

The proposed development is inconsistent with the policies of the certified LCP which 
pertain to floodplain development. Specifically, the subject area where the proposed 
structure is proposed to be located is a floodplain area that was previously permitted to be 
filled in order to address on site drainage concerns caused by an adjacent bridge project. 
The area was proposed to remain open. The proposed development of this area with an 
office/retail structure will set an adverse precedent in the watershed by permitting filling 
in the floodplain and then subsequently permitting the filled areas to be developed with 

• permanent structures that are not consistent with periodic flooding. 
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SUBSTANTIVE FILE DOCUMENTS: Certified City ofEncinitas Local Coastal 
Program (LCP); City of Encinitas Resolution Nos. 98-33 approving a Design Review 
Permit and Coastal Development Permit; CCC #A-6-ENC-96-34; A-6-ENC-96-34-R; 
6-84-368; City of Encinitas Agenda Report dated 8/12/98; Wetland Delineation Report 
by Dudek and Associates dated 5/24/96. 

II. Local Government Action. 

The Coastal Development Permit was approved by the Planning Commission on 
5/28/98. Several special conditions were attached which address permit expiration, trash 
bin enclosures, overall design of building materials, parking lot layout, signage and 
building and fire conditions. 

III. Appeal Procedures. 

After certification of a Local Coastal Program (LCP), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits. Projects within cities and co\.mties may be appealed if they are 
located within mapped appealable areas. The grounds for appeal are limited to the 
assertion that "development does not conform to the certified local coastal program." 
Where the project is located between the first public road and the sea or within 300 ft. of 
the mean high tide line, the grounds of appeal are limited to those contained in Section 
30603(b) of the Coastal Act. Those grounds are that the development does not conform 
to the standards set forth in the certified local coastal program or the access policies set 
forth in the Coastal Act. 

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless it 
determines that no substantial issue is raised by the appeal. If the staff recommends 
"substantial issue" and no Commissioner objects, the Commission will proceed directly 
to a de novo hearing on the merits of the project. 

If the staff recommends "no substantial issue" or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue. It takes a 
majority of Commissioners present to find that no substantial issue is raised. If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project. If the Commission conducts a de novo hearing on the permit 
application, the applicable test for the Commission to consider is whether the proposed 
development is in conformity with the certified Local Coastal Program. 

In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) ofthe Act requires that a fmding must be made by the approving 
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agency, whether the local government or the Coastal Commission on appeal, that the 
development is in conformity with the public access and public recreation policies of 
Chapter 3. In other words, in regard to public access questions, the Commission is 
required to consider not only the certified LCP, but also Chapter 3 policies when 
reviewing a project on appeal. 

The only persons qualified to testify before the Commission at the "substantial 
issue" stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government. 
Testimony from other persons must be submitted in writing. At the time of the de novo 
hearing, any person may testify. 

Staff Recommendation On Substantial Issue. 

The staff recommends the Commission adopt the following resolution: 

Staff recommends that the Commission determine that SUBSTANTIAL ISSUE exists 
with respect to the grounds on which the appeal was filed, pursuant to PRC Section 
30603. 

MOTION 

Staff recommends a NO vote on the following motion: 

I move the Commission determine that Appeal No. A-6-ENC-98-161 raises no 
substantial issue with respect to the grounds on which the appeal has been filed. 

A majority of the Commissioners present is required to pass the motion. 

Findings and Declarations. 

1. Project Description/Permit History. Proposed is the construction of a one-story, 
approximately 29 ft. high, 4,390 sq.ft. office/retail structure and a 200 sq.ft. kiosk within 
an existing retail/commercial center. The proposed building would be situated on a 
previously graded, landscaped pad at the east end of the shopping center. The kiosk 
structure would replace three existing parking stalls toward the northern end of the 
commercial center. The subject site lies within a portion of an approximately 9 acre 
property which contains an existing 60,000 sq.ft. retail/commercial center consisting of 
eight buildings and known as "West Village Commercial Center". The site comprises 
two parcels and is located on the south side of Rancho Santa Fe Road, just east of 
Manchester A venue in the City of Encinitas. The existing commercial center currently 
occupies one parcel in its entirety and a portion of the second parcel. 
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The remaining area of the second parcel, which is where the subject building is proposed, 
is the site of a previous pennit (A-6-ENC-96-34-A-R) where deposition of approximately 
750 cy. of fill within the 100-year floodplain was pennitted to address drainage concerns 
on a portion of the eastern parking lot. This second parcel contains both the landscaped 
area that was filled in the previous pennit and wetlands/pasture land. 

Surrounding uses include vacant land and Escondido Creek to the south and east, an 
elementary school, school offices and a convenience store to the north and the 
commercial center and Manchester A venue to the west. 

In 1984 the Commission approved CDP #6-84-368/Fletcher, for the demolition of 
existing buildings, grading consisting of 28,225 cubic yards of material (including 26,100 
cubic yards of imported fill) and street and storm drain improvements on the subject 
property. The pennit was approved with conditions which required the development to 
be revised to eliminate all grading within the 100-year floodplain and recordation of a 
waiver of liability, requiring the applicant to acknowledge that the site may be subject to 
hazard and damage from flooding and to assume the liability from this hazard. The 
conditions were satisfied and the pennit was released. 

Then, in September of 1985, the Commission approved CDP#6-85-418/Fletcher for the 
construction of an approximately 62,250 sq.ft. commercial center on the site in seven 
one- and two-story buildings. The permit also included approval of construction of some 
parking and landscape improvements for the center within the 100-year floodplain. This 
pennit was approved with conditions requiring the submittal of a sign program for the 
center and recordation of a waiver of liability for the development, again requiring the 
applicant to acknowledge that the site may be subject to hazard from flooding and to 
assume the liability from this hazard. Subsequently, the conditions were satisfied, the 
pennit was released and the center was constructed. 

Subsequently, in February of 1994, the Commission approved CDP #6-93-155/County of 
San Diego for the construction of a new bridge over Escondido Creek (La Bajada 
Bridge). The bridge was to replace an existing "dip" crossing which frequently flooded 
during stonn events. This pennit was approved by the Commission subject to a number 
of special conditions, which included mitigation for all unavoidable impacts to wetlands. 
To accommodate construction of the bridge and its approach, the easternmost portion of 
the site subject to this appeal, was needed, and obtained by the County utilizing its power 
of eminent domain. As a result of the bridge construction, Rancho Santa Fe Road 
adjacent to the site was elevated. The applicant contended that the bridge construction 
had damaged his property by altering on-site drainage in the easternmost parking lot and 
landscaped area (where the subject development is proposed), which caused site drainage 
from the eastern parking to be redirected eastward to the landscaped area, instead of to 
the existing catch basin for the parking lot. The applicant asserted that this redirection of 
a portion of the parking lot drainage led to ponding of water in a low spot of the 
landscaped/floodplain area of the site. 
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The City of Encinitas received approval of its LCP in November of 1994 and began 
issuing coastal development permits on May 15, 1995. In May of 1995, the applicant 
sought approval of a coastal development permit from the City of Encinitas for 
construction of a 2,000 sq. ft. retail structure and proposed fill to support the structure, 
describing the project as necessary to protect the existing commercial center from 
flooding. At that time, Commission staff provided written comments to the City 
outlining specific LCP consistency concerns raised by the proposed development. The 
proposed development was originally approved by the City's Olivenhain Community 
Advisory Board (CAB) on September 5, 1995 and that decision was appealed to the City 
of Encinitas Planning Commission and subsequently to the City Council. The City 
Council approved the development on February 14, 1996, fmding the project to be an 
incidental public service project and consistent with Land Use Element Policy 8.2 in that 
the project ''is necessary to protect the existing commercial center from flood impacts due 
to the location of the 100-year floodplain .... " 

Because the proposed development was located within 100 feet of wetlands, it was within 
the Commission's appeal jurisdiction. On March 4, 1996, the City's permit was appealed 
to the Coastal Commission (Ref. A-6-ENC-96-34).0n April11, 1996, the Commission 
found that a substantial issue existed with regard to the reason for the appeal. At its de 
novo hearing on May 7, 1996, the Commission found that the proposed development 
would constitute unpermitted fill of floodplain and wetlands and was therefore 
inconsistent with the City's LCP. The Commission's findings were based, in part, on a 
wetlands study submitted by the applicant (Ref. Wetland Delineation Report by Dudek 
and Associates dated 5/24/96). The study concluded that a "narrow artificial/emergent 
wetland" existed on the site covering approximately 240 sq.ft. (0.005 acres) at the base of 
the fill slope for the bridge. The study also stated that the wetland was of low quality, 
topographically isolated from the main drainage of Escondido Creek and was being 
artificially supported from parking area drainage and irrigation runoff from surrounding 
ornamental landscaping. The proposed 2,000 sq.ft. structure would have filled all of the 
approximately 240 sq .ft. of wetlands. 

In addition, the Commission found that the project was inconsistent with the LCP policy 
that restricts development in a floodplain to that which is safe and compatible with 
flooding. The Commission determined that the proposed fill and structure were not safe 
and compatible with periodic flooding. For those reasons, the Commission denied a 
permit for the project. On June 3, 1996 the applicant filed a request for reconsideration 
of the Commission's denial, citing new information that could change the Commission's 
original decision. On July 12, 1996 the Commission agreed to reconsider the project 
(Ref. A-6-ENC-96-34-R). 

After the Commission agreed to hold a reconsideration hearing, the applicant revised the 
proposed project to delete the proposed 2,000 sq. ft. retail structure and reduce the 
amount of fill from approximately 1,900 cubic yards to 750 cubic yards. The 
Commission approved the revised project on August 14, 1996. The approved project 
included the filling of the 240 sq.ft. of "marginal wetlands"on the subject site. The 
Commission found in its action on the previous permit that the proposed fill of750 cubic 
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yards could be permitted because it was consistent and compatible with the associated 
flood hazard smce it consisted only of fill, as opposed to the construction of a structure, 
and that it would help to protect existing public works improvements located in this area 
(storm drain, sewer, lights etc.). In addition, the Commission found the fill to be 
acceptable because the area would remain as it had occurred in the past (an open grassy 
area). 

The project site is within the floodplain of Escondido Creek, one of the two major creeks 
which drain into San Elijo Lagoon, an environmentally sensitive habitat area and regional 
park that is managed jointly by the California Department ofFish and Game and the San 
Diego County Parks and Recreation Department. The creek in this location supports 
several native wetland and riparian habitats that include Southern Willow Riparian Scrub, 
Cismontane Alkali Marsh, and Coastal and Valley Freshwater Marsh. Based on a 
wetlands delineation prepared for the Army Corps of Engineers (ACOE) in 1996, it was 
determined at that time that there were approximately 4,610 sq.ft. of wetlands on the 
subject property. As noted previously, 240 sq.ft. of these wetlands were permitted to be 
filled pursuant to CDP #A-6-ENC-96-34-R. 

Subsequently, the applicant complied with conditions, received the permit and 
implemented the development. The applicant now proposes to place a one-story, 4,390 
sq.ft. office professional/retail structure in the location of the site that has been filled 
pursuant to the previous permit, as described above. The City has approved the project 
based on its fmding that the floodplain policies do not apply because the filled area is 
outside the floodplain. According to the City staff report, the previously approved fill 
and grading raised the site out of the floodplain, as evidenced by the new FEMA mapping 
(Flood Insurance Rate Map Panell061 dated revised November 10, 1997). The City's 
decision on this development has now been appealed to the Commission. 

Because the proposal is an appeal of a local decision, the standard of review is the 
certified LCP. In addition, because the development is located between the first public 
road and the sea, the public access and recreation policies of the Coastal Act are also 
applicable. 

2. Floodplain Development. Because of its potential for adverse impacts on both 
down- and up-stream areas and habitats, fill of floodplains is severely limited in the City's 
LCP. Policy 8.2 on Page LU-19 of the City's certified LUP pertains to floodplain 
development within the City and states, in part: 

[ ... ] No development shall occur in the 100-year floodplain that is not consistent and 
compatible with the associated flood hazard. Only uses which are safe and 
compatible with periodic flooding and inundation shall be considered, such as 
stables, plant nurseries, a minimum intrusion of open parking, some forms of 
agriculture, and open space preservation, as appropriate under zoning, and subject to 
applicable environmental review and consistency with other policies of this plan. 
No grading or fill activity other than the minimum necessary to accommodate those 
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uses found safe and compatible shall be allowed.[ ... ] Exceptions from these 
limitations may be made to allow minimum private development (defined as one 
dwelling unit per legal parcel under residential zoning, and an equivalent extent of 
development under non-residential zoning) only upon a finding that strict 
application thereof would preclude minimal reasonable use of the property. 
Exceptions may also be made for development of circulation element roads, other 
necessary public facilities, flood control projects where no feasible method for 
protecting existing public or private structures exists and where such protection is 
necessary for public safety or to protect existing development,[ ... ] [Emphasis 
added] 

In addition, Section 30.34.040(b)(2) of the City's Implementation Plan also pertains to 
floodplain development and states, in part: 

Within the 1 00-year floodplain, permanent structures and/or fill for permanent 
structures, roads and other public improvements consistent with the Land Use 
Element will only be allowed if the applicant can demonstrate the following: 

a. The development is capable of withstanding periodic flooding, and does 
not require construction of flood protective works, ... 

b. Existing environmentally sensitive habitat areas will not be significantly 
adversely affected. 

c. The development will not result in a net reduction of existing riparian 
habitat areas within the floodplain. 

d. The design of the development incorporates the findings and 
recommendations of a site specific area watershed hydrologic study ... 

e. There will be no significant adverse water quality impacts to downstream 
wetlands, lagoons and other environmentally sensitive habitat areas. 

The area where the proposed structure is proposed to be located is an area that was 
previously permitted to be filled in order to address on-site drainage concerns caused by 
an adjacent bridge project. The area was proposed to remain open. The appellant 
contends that the City's approval of development of this area with a permanent structure 
will set an adverse precedent in the watershed by permitting filling in the floodplain and 
subsequently permitting the filled areas to be developed with permanent structures that 
are not consistent with periodic flooding. In review of the appellant's contentions, the 
Commission finds that the appeal raises a substantial issue as to the project's conformity 
with the LCP policy and ordinances relative to floodplain development. As noted 
above, the LCP states that only development consistent with periodic flooding shall be 
permitted within the 100-year floodplain, such as stables, plant nurseries, some limited 
parking, open space and some agriculture uses. The portion of the commercial center 
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where the proposed retail/office structure is proposed is the area which was filled 
pursuant to the previous Commission permit. Although this area was filled, it appears 
that it continues to be within the floodplain and therefore subject to the floodplain 
policies and ordinances. While the Commission's action on the previous permit did not 
specifically restrict future development of this area, the findings for approval were based 
on the fact that this area would remain an open grassy area. Specifically, the findings 
stated, in part: 

... The proposed fill can also be found consistent with the above cited LCP policies 
and ordinances as it is compatible with the associated flood hazard, it will remain as 
an open grassy area (which is similar to the agriculture and open space uses that are 
listed as accepted in the floodplain) and, the fill is not proposed to accommodate a 
structure or even a public improvement, but only to correct on-site drainage. 

While the Commission did allow some fill in this area through the previous permit, the 
fill was to address on-site drainage concerns caused by the construction of the La Bajada 
Bridge and not to raise the area out of the floodplain to create a building pad for future 
development. The above cited LCP policies only allow structures in a floodplain if they 
are consistent with periodic flooding. The proposed retail/office structure does not 
appear to be a use consistent with periodic flooding. 

Floodplains are an important part of many ecosystems 'as they are often associated with 
environmentally sensitive resource areas such as lagoons, estuaries, rivers and coastal 
streambeds. Development (construction of structures, grading, filling, etc.) within a 
floodplain not only presents a danger to proposed structures, but also can impact 
downstream resources through increased sedimentation. As such, development in the 
floodplain is severely restricted in the City's LCP. Therefore, for the reasons stated 
above, the Commission finds that a substantial issue exists with respect to the project's 
consistency with the City's certified Local Coastal Program. 

STAFF RECOMMENDATION ON TIIE COASTAL PERMIT 

The staff recommends the Commission adopt the following resolution: 

I. Denial. 

The Commission hereby denies a permit for the proposed development on the grounds 
that the development will not be in conformity with the adopted Local Coastal Program, 
and will have significant adverse impac;ts on the environment within the meaning of the 
California Environmental Quality Act. 

II. Findings and Declarations.: 

1. Project Description. As previously cited in the findings for substantial issue of 
this staff report, proposed is the construction of a 4,390 sq.ft. office/retail sales structure 
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and a 200 sq.ft. kiosk on 9 acre parcel containing an existing retail/commercial center 
(West Village Commercial Center). As noted previously, the proposed structure will be 
located in an area of the site that was permitted to be filled with 750 cubic yards of fill 
material pursuant to CDP #A-6-ENC-96-34-R. The remainder of the project 
description/project history is discussed in full detail in the findings on Substantial Issue 
section of this report (reference pages 3-5 and is hereby incorporated by reference). 

2. Floodplain Development Because of its potential for adverse impacts on both 
down- and up-stream areas and habitats, fill of floodplains is severely limited in the City's 
LCP. Policy 8.2 on Page LU-19 of the City's certified LUP pertains to floodplain 
development within the City and states, in part: 

[ ... ] No development shall occur in the 100-year floodplain that is not consistent and 
compatible with the associated flood hazard. Only uses which are safe and 
compatible with periodic flooding and inundation shall be considered, such as 
stables, plant nurseries, a minimum intrusion of open parking, some forms of 
agriculture, and open space preservation, as appropriate under zoning, and subject to 
applicable environmental review and consistency with other policies of this plan. 
No grading or fill activity other than the minimum necessary to accommodate those 
uses found safe and compatible shall be allowed. [ ... ] Exceptions from these 
limitations may be made to allow minimum private development (defined as one 
dwelling unit per legal parcel under residential zorung, and an equivalent extent of 
development under non-residential zoning) only upon a finding that strict 
application thereof would preclude minimal reasonable use of the property. 
Exceptions may also be made for development of circulation element roads, other 
necessary public facilities, flood control projects where no feasible method for 
protecting existing public or private structures exists and where such protection is 
necessary for public safety or to protect existing development, [ ... ] [Emphasis 
added] 

In addition, Section 30.34.040(b)(2) of the City's Implementation Plan also pertains to 
floodplain development and states, in part: 

Within the 1 00-year floodplain, permanent structures and/or fill for permanent 
structures, roads and other public improvements consistent with the Land Use 
Element will only be allowed if the applicant can demonstrate the following: 

a. The development is capable of withstanding periodic flooding, and does 
not require construction of flood protective works, ... 

b. Existing environmentally sensitive habitat areas will not be significantly 
adversely affected. 

c. The development will not result in a net reduction of existing riparian 
habitat areas within the floodplain. 



A-6-ENC-98-1 09 
Page 10 

d. The design of the development incorporates the fmdings and 
recommendations of a site specific area watershed hydrologic study ... 

e. There will be no significant adverse water quality impacts to downstream 
wetlands, lagoons and other environment8Ily sensitive habitat areas. 

The proposed office/retail structure is proposed to be located in an undeveloped area that 
does not contain any buildings, but is comprised of various utility and landscape 
improvements and an area that had been previously identified as wetlands. When the 
Commission approved CDP #A-6-ENC-96-34-R, which permitted the deposition of750 
cubic yards of fill in this area, it found that the area was within the 1 00-year floodplain of 
Escondido Creek. The Commission found the fill consistent with LUP Policy 8.2 in 
part, due to the fact that the development was considered consistent and compatible with 
the flood hazard because it only consisted of fill-as opposed to the construction of a 
structure. In addition, the proposed fill material would protect existing public works 
improvements located in the area (storm drain, sewer, lights, etc.). Futhermore, the 
landscaped area of the site would continue to function as open space (i.e., open grassy 
area). Finally, the Commission also found that the applicant had minimized the amount 
of fill by reducing the proposed amount from 1,900 cy. to 750 cy. 

The Commission's finding that the 750 cy. of fill was Within the 100-year floodplain of 
Escondido Creek was based upon the County of San Diego Floodplain Maps and exhibits 
provided by the applicant. These maps depict the floodplain on the basis of elevations. 
The term floodplain is defined in the City's LCP as follows: 

Floodplain shall mean the channel and the relatively flat area adjoining the channel 
of a natural stream or river which has been or may be covered by floodwater; 
specifically, those areas shown as subject to inundation on the flood insurance rate 
maps published by the Federal Emergency Management Agency or the current City 
maps designating floodplains. 

The deposition of the fill raised a portion of the landscaped area above the elevation 
associated with the 1 00-year floodplain, with the remaining area sloping gradually to the 
east. In this way, the applicant was able to address the on-site drainage problem and to 
continue to use this area in the same way it had always been used without the threat of 
ponding caused by the identified on-site drainage problem. As stated previously, no 
buildings were proposed or permitted in the previous action. 

The applicant's proposal at this time to construct a structure in this area is subject to the 
City's certified LCP policies and ordinances regarding floodplain development for 
several reasons. First, although the City does not regard this area to be within the 
floodplain any longer due to the permitted fill that occurred, the surrounding area is still 
within the "floodplain area". Second, to permit the construction of a building in an area 
that was previously filled to address on-site drainage concerns could result in a 
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significant adverse precedent which could result in the piecemeal filling of other 
properties in the floodplain which could then subsequently be developed at a later time, 
as well. The deposition of fill and subsequent development with permanent structures in 
the floodplain on an incremental basis, can cumulatively constrict the floodplain and limit 
the ability of the geography to handle flood waters, which can lead to potential flood 
erosion impacts both down- and upstream. 

Third, in its approval of the 750 cy on which the proposed development will be placed, 
the Commission did not intend to remove the area from the floodplain. In its findings for 
approval of the fill A-6-ENC-96-34 (Revised Findings dated 10/21196) the Commission 
stated: 

... Based on information presented by the applicant, placement of the 750 cubic yards 
of fill in this area is the minimal necessary to affect positive drainage for this area. 
As such, in this particular case, the Commission finds that placement of the proposed 
small amount of fill (750 cubic yards) within the floodplain will help to protect 
existing public utility improvements, allow use of the center and landscaped area to 
continue without the threat of flood, and not adversely impact up- or downstream 
resources. The proposed fill can also be found consistent with the above cited LCP 
policies and ordinances as it is compatible with the associated flood hazard, it will 
remain as an open grassy area (which is similar to the agriculture and open spacellses 
that are listed as accepted in the floodplain) and, the fill is not proposed to 
accommodate a structure or even a public improvement, but only to correct on-site 
drainage." [Emphasis added] 

Thus, the Commission intended to approve a use consistent with the floodplain policies; 
a use that was compatible with periodic flooding and that would provide some protection 
for existing structures. The Commission did not intend to change the floodplain nature of 
the area or to exclude it from future application of floodplain policies and ordinances. 
The Commission did not specifically condition the previous project to prohibit further 
construction of structures on the filled floodplain area of the site in part because they 
intended that the LCP floodplain policies that prohibit structures in the floodplain would 
continued to apply. Furthermore, the applicant's intent when he proposed to fill the 
floodplain was to correct a drainage problem caused by the adjacent bridge project. 
Therefore, the floodplain policies of the LCP continue to apply to this area 

The construction of a building in this location would clearly be inconsistent with the 
policies of the certified LCP. These policies prohibit development in a floodplain except 
for uses that are safe and compatible with periodic flooding. The proposed structure is 
not safe and compatible with periodic flooding. Even if the proposed structure were an 
allowable use under the policies of the certified Land Use Plan, it is not allowed under 
the standards of the City's Implementing Ordinances. Specifically, Section 
30.34.040(b)(2) of the City's Implementing Ordinances only allows permanent structures 
and/or fill for permanent structures if the applicant can demonstrate, among other things, 
that the development is capable of withstanding periodic flooding. The applicant has not 
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demonstrated that that the proposed 4,390 sq.ft. office/retail structure is capable of 
withstanding periodic flooding. Thus, the proposed development is inconsistent with the 
provisions of the City's LCP pertaining to floodplain development and therefore, must be 
denied. 

3. Public Access. The project site is located adjacent to and south of Rancho Santa 
Fe Road, which in this area of the City delineates the Coastal Zone boundary, as well as 
the first public roadway. As the proposed development will occur between the first 
public roadway and the sea (San Elijo Lagoon in this case), pursuant to Section 30.80.090 
of the City's LCP, a public access finding must be made that such development is in 
conformity with the public access and public recreation policies of the Coastal Act. 

While the proposed development is located several miles inland of the coast, public 
access and recreational opportunities, in the form of hiking trails, do exist in the area, 
providing access along Encinitas Creek and into the San Elijo Lagoon Ecological Reserve 
and Regional Park, southwest of the subject site. There are currently no such trails 
existing or planned on or adjacent to the subject site. The development will not impede 
access to the lagoon or to any public trails. Therefore, construction of the proposed 
project would have no adverse impacts on public access or recreational opportunities, 
consistent with the public access policies of the LCP and the Coastal Act. 

4. Local Coastal Planning. Section 30604 (a) also requires that a coastal 
development permit shall be issued only if the Commission finds that the permitted 
development will not prejudice the ability of the local government to prepare a Local 
Coastal Program (LCP) in conformity with the provisions of Chapter 3 of the Coastal 
Act. In this case such a finding cannot be made. 

The subject site is zoned and planned for general commercial and rural residential uses in 
the City's certified LCP. The proposed structure is proposed on a portion of the site 
designated for general commercial development and is consistent with that designation. 
However, the subject site is also located within the Special Study Overlay Zone which is 
used to indicate those areas where development standards may be more stringent to 
minimize adverse impacts from development. In addition, the proposed development is 
subject to the Floodplain Overlay Zone. This is applied to areas within the Special Study 
Overlay Zone where site-specific analysis of the characteristics of a site indicate the 
presence of a flood channel, floodplain or wetlands. The subject site has been identified 
to be within the 1 00-year floodplain and to contain wetlands. Even though the site was 
previously permitted to be filled which included filling of the wetlands, the project area is 
still within the floodplain area and contains wetlands at its southern end. 

As noted in the previous sections of this report, the proposed development which includes 
construction of an office/retail building on a area that previously filled within the 100-
year floodplain is inconsistent with several policies of the City's certified LUP as well as 
with the provisions of the Floodplain Overlay Zone. The proposed structure is not a 
permitted use within the 100-year floodplain and is not necessary to protect existing 

• 

• 

• 
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development nor is it the least environmentally damaging alternative. In addition, if this 
site were allowed to be developed as proposed, it could set an adverse precedent for 
filling other important wetland areas within the City, and then later allowing development 
to occur on such sites. As such, the Commission finds the proposed development must 
be denied. 

5. California Environmental Quality Act (CEQA). Section 13096 of the California 
Code of Regulations requires Commission approval of a coastal development permit to 
be supported by a finding showing the permit to be consistent with any applicable 
requirements of the California Environmental Quality Act (CEQA). Section 
21080.5(d)(2)(A) ofCEQA prohibits a proposed development from being approved if 
there are feasible alternatives or feasible mitigation measures available which would 
substantially lessen any significant adverse effect which the activity may have on the 
environment. 

As stated previously, the development as proposed would result in impacts to coastal 
resources in the form of development in the floodplain which could adversely impact 
downstream coastal resources. In addition, there are feasible alternatives to the proposed 
development. These feasible alternatives include the no project alternative which would 
allow the existing commercial center to operate as it always has, with some parking, 
landscaping and sidewalks in the easternmost portion of the site, subject to possible 
inundation in a major storm event. In addition, there are other development alternatives 
available to add square footage to the center that do not include construction of structures 
within the 100-year floodplain. Such alternatives could include construction of the 
proposed retail building within the existing parking lot (outside the 100-year floodplain). 
Such a proposal would eliminate some existing parking, however, according to a parking 
analysis submitted by the applicant in the previous permit, the center provides more 
parking than is required by current LCP standards. In addition, the proposed structure 
could also potentially be added as an addition to one of the existing single-story buildings 
on the site. 

As currently proposed, the subject development, which proposes a permanent structure in 
the 100-year floodplain is not the least environmentally damaging alternative and cannot 
be found consistent with the requirements of the City of Encinitas LCP, nor with the 
requirements of the Coastal Act to conform to CEQA. Thus, the proposed project must 
be denied. 

(A-6-ENC-98-1 09) 
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P. 0. BOX 1001, SOLANA BEACH, CAUFORNIA 92075 

September 9, 1998 

Rusty Arejas 

' . ~,,.s:fo'l;. ...... :.:ss~:':-! 

:),-..1'-.i ~ .. t~~·-,(/ :..:·_J-.~·· l);~1f.!·:: :~ 

Chairman, California Coastal Commission 
3111 Camino del Rio North, Suite 200 
San Diego, Ca 92108-1725 

Re: Coastal Commission Appeal 
A-6-ENC-98-1 09 
Local Permit 98-028-DR/CDE/EIA 
West Village, Encinitas CA 

." 
The San Elijo Lagoon Foundation CMII1S the River mouth to the sea, five parcels 
totaling 9 aaes at the westerly end of the 885 aae San Elijo Lagoon Park. 

The Foundation represents the original political success in converting an 
approved 600 home subdivision in the lagoon to the present open 
space park. 

Land use battles were at the heart of our efforts. There would have 
been no lagoon park without compromise. .., 

\ . 

The San Elijo Lagoon Foundation has a policy of not re-challenging a 1· ·\. . .. ' 
land use decision made during the original hearing process whether 
we chose to have input or did not choose to contribute. 

The present case in point is the West Village or Harvest Ranch application for an 
improvement. 

The Coastal Commission issued a grading permit in 1996. The San Elijo 
Foundation did not challenge. The basic commitment by the developer was to 
contribute open space aaeage to the San Elijo Park (Gift to Wildlife Cons. 
Board.} 

The Board of the San Elijo Foundation has no objection to the West Village 
proposaL Three aaes of mitigation land in Escondido Creek is to be deeded to 
WCB when permits are approved. We applaud this "compromise" and the 
additional lagoon park acreage. 

Cc: Pete Fletcher 
Eric Lodge 
Scott Englehom 

~~ Thomas R. Clo:: 
Past Chairman 

I 
\ 

EXHIBIT NO. 4 
APPLICATION NO. 

A Non-Profit Educational Foundation Dedicated to the Management and Enhancement of che San Elijo Lagoon as a Coastal Estu 

Conttibucions are Tax Deductible. 
A-6-ENC-98· 109 

Letters of Support 

~California Coastal Commission 



BYRON VVEAR 

September 15, 1998 

All California Coastal Commissioners 
California Coastal Commission 
San Diego Coast Area 
3111 Camino del Rio North, Suite 200 
San Diego, CA. 92108-1725 

Re: Appeal #A-6-ENC 98-109 

Dear Commissioners: 

Depmy Mayor 
SECOND DISTRICT 

It is my understanding that the Commission intends to review the appeal filed by the San Elijo 

• 

Lagoon Conservancy regarding the City of Encinitas' approval of a building construction application • 
by West Village Shopping Center in Encin~tas. 

As a Coastal Commissioner at the time, I clearly recall that the earlier grading application approved 
by the Commission on August 14, 1996 was a reconsideration item. The applicant had provided us 
with an updated and substantially changed Environmental Study as well as an alternative grading 
plan to consider along with the original grading plan, to restore the property after damage caused by 
the constuction of La Bajada Bridge, a County of San Diego public works project. 

I have a copy of the official reporter's transcript of proceedings for the subject Agenda Item No. 
18D, the findings, the appeal, as well as a copy of the pennit issued to the applicant. These 
documents clearly confirm my intent and understanding in seconding the motion made by 
Commissioner Randa to approve the project with the conditions as spelled out in the transcript and 
permit as issued. The findings for approval did not include, as is now claimed by the appellant, any 
future restriction on building on the subject site. As a matter of fact, in his testimony, the appellant's 
representative, Andrew Morrow, pointed out that approval of either grading plan would create a 
building pad. For the time being, it was understood that based upon the application then before us, 
the regraded area would continue to be used as a paved parking lot and open space. However, our 
action did not preclude a subsequent application allowing a building on the site. Any future 
application, such as you now have before you, should be looked at on its own merits. 

• 
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• 
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In addition, the selection of which grading plan was to be included in the motion to approve, was 
made by an amendment to the motion by Commissioner Wan. The record again confirms that, other 
than selecting which grading plan would be used in the approval, no additional conditions or 
restrictions were attached to this approval other than as stated in the permit. 

Thank you for permitting me to help clarify the circumstances surrounding the approval of the 
earlier grading application in 1996. 

Deputy Mayor 
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CAUfORNIA COASTAL COMMISSION 
5AH DE30 ~ MICA 
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APPEAL FllOt COASTAl PERMIT 
DECISION OF I.OCAL OOVEUMOT 

Pl9a.se Revhw Atta.cl\ed Ap;ia.l InfoT'IIIltiOft Sheet "Pr1ar To Completing 
Thh Fo1'lll. 

SECflQN 1. Appellant 

Name. m i 11 nq address and tel e1thona nullbar of &»oell ant: 

. . Z1p Aru Code Phana No. 

SECTION II. Qecjsign h1ng Agpealefl 

1. Mama of loca.l/pprt .. 
governmtni:: J,..o.,:,o•r .... t C.\\'1 ~~\ • 

2.. artef descriJ)tfon o1 deYelaJEft 
ill!PBi.led: ... "Ttl C.~'S ru c:... 

4. Deser1pt1oa of dec1siCA being appealed: 

Rl Approval ; no sraeci a1 candi ttan&: 

/WApproval 'tith spec111 canditians: _______ _ 

r;. aen1a1 =--------------------
Nate: For jurtsdicti.ans VIti a. tat&l I.CP, denial 

decisions by.a. local !JOQmHnt cannot ba appealed unless 
the develo.-nt is l lliljcr enorg err pub He work$ project. 
o.ania.l aedt1ons by port gavenaaa a.n aot a.pTJeatule .. 

.m B! COMpt.mn rsy CQMMISSIQJI.: 

APPEAL NO: 1]-(, - 8rf;."'f&--/ tJ 9 
OAT£ FtLED: g {z~/t!l- t 

I j 

DISTRICT: ,~11 2>t~O 

Appeal Form· 
w/attachment 
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5. Oeeis1on ~a1ng ap~ealed was made by (check one>: 

a. __planning Director/Zoning 
Adllrini strator 

b. ~City Coont:1l1Soard of 
SuDerl1$ar! , 

c. J1ann1ng CQIID1uian 

d. _..Other _____ _ 

tL Date of 1oca.1 ~vernment's dec1 :s1ant Au,@;- l;ol
1 

tiW 
7. Local 90vernment'' file numbE!r (if any): 9-s'-Cl;z:¥ ba./9f'/ ~lA 

SECiiON III. I~aut1fleat1on of Qtner Interested Ptr1cns 

·G'1v9 the names and a.ddns:sss of tM fotlaVfng partifs. (Use 
additional paper as neca$Sary.) 

a. ~ and mailing address of penn1t aDDlicant: 

~~,r-~~t~ a~· Fk~C 

b. Names and mat1tng addresses &s ava11able of thole wno t&st1f1ta 
(either verbally or 1n writing) at the eieylcountylport hettt1ft9'($). 
Iru:ludA atb.,·u· parties ~hich you know to be 1nterestad and should 
re~eive ~tics of this &ppeal. . 

. . . ~"' -·. . 

.(1) ------------------------------------------

(2) ----------------~-----------------------

(3) ----------------------------------------

(4) ------~---------------------------------

SEO'IOff tV. ReOJpn! SY:PPortinq This Apgu! 

Not&: AIJPsah of local gov&nm~ent cautal pennt dechians are 
limited by a. variety of factors and. r~1rements of the Coa$ta1 
Act. Please review the appea.l 1Pforma.t1on sheet for a.uhta.nca 
in ~~let1ng thts sect1cn. wh1cn continues on tht next page . 
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APPEAL ESOM COA~T6L PQHII DEtiSIQN OF LOCAL ®YERNMEHT {Page 3) 

State briefly your rJISOD$ for this iaQeal. tfte1uda a summary 
ctncrip~1an Bf· Local Coastal PTogru. Wd use Plan~ or Port Master 
Plan policies and requirements in wtieh you bel1eve the project is 
tneoas1stent and the reasons the dee1s1an warrants i naw ha&ring. 
(Usa additional papor as nat~ssary.) . 

Ssrs Eirrechr '~ S\yg gT 

Notv: The e.bove descr1ptfon 11eed 11ot bi a. tlliiQilete or· exlrusth't 
statement of YOUr ·reuons of. iJJP&l; however, tbere llfUSt be 
sU'ff{dent. disauion far s.taff to detenrine ihat tha appel 1S 
a11cwod by la.w. The appellant~ subsequent to f,l1ng th• appeal, lillY 
sublrit additionl.l trttoi'Pt1on to tke sta.ff and/ar ec.hs1ma to 
support tha appaa.l raquest. 

SECTION. V. CtrtiNs:·tj~ 

The information and facts statAd above are corract to the best of ~ 
know lid~· 
Stgned~~ 
Ap,ell or t . · 

Date 2- d4 -:1:2 

Aqent Au:thqdzat1QD: I dasi;natt the above 1dent11ied per'lcn(sl to 
act u my a.oaat t a a 11 lll.ttars perta 1 n1 nu to th1 s appea 1. 

S1gne,~-:--------
Appe11ant 
Data. _________ _ 

· 0016F 
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. ·August 28. 1998 . . 

California Coastal Commissiou . . . 
·3111 CaQlino DelRio Nortb, Suite 200 .. · 
san. Diego;Ca 92108 · · . · · 
Attn; Mr. Le Mckecmn .. · ·: :~ . 

. . . . . 

J!Ei fletcbei-. Case# 98;.028 DRICDP/EIA . . · 
' ... ··.' . 

.·. . .. · 

. ·Dear Mr. Mckeckmi. . 
; .... 

. . (AUF<?RNIA 
COASTAL· COMMISSION 

SAM DIEGO COAST D,tST.RLCT. . . . 

. . 
The San Elijo ;E.agootl ConServancy .(SELC) is opposed to this project being pbiced upon_. 

- the ~:ve.~ propertY and~ like to: add these eomments fur the apj,caJ recOrd. . 
. . The sm.c has opposed this pioject: through the loCal city .PJsnning Commi~on and the .. 
· City Couit~iL since this property iirwid:rin t&e bolm.dri.ries of the co8Stal zone we. have ·. 
appeal rlgbts to the ·California CoaStal Coomii~on. Because. the history of the: site. we .. 

. would like·~ . .first start .witb; so,n~ backgro~·histmjr from the Commission bearings tb.l.t .: 
accu:rml-·in .t\.pril, July, aoo·A;ugust'of1~9~ ... : . . . ... . . . . ·.. . 

. . 
. ' . · Th\f~ai piujcct (~5-150 DRJcDP~ APN: 2S9•I9t-14) ibat the City of~tas 
. . · approved \V8S to all~-fill of the:= 100.~ flood plain.j ~ we~ and to construCt 
. ·~ a retail n~·on site:. J,"biswas-Opposed by. the SELC at the Commission h~ and 

. · · . eveDtually denied by thC qOmurission. ".l"M'app¥cam then :&pplied for a reconsidemti.oD. · 
. when 1be ~ appoi~- had control of the ~Oil and the pniiect -was 
' approved.. ·. . . . 

. purlng·the initial Comm1~ beariDgS the applicaui ~that the only reUoD thC·. 
·. project was~~ to alli!Mate.tl®ding 1bat 'Was a residt·oftbe ~On Of the- . 
· La Bajada bridge.· .'l:'he ~of the bridge caused a shi:ft in~ water flow and · · 
flooded a pmtion·oe ~ aP.Pli:Caat~ s piopertY._~.was ~~ 1'?0 Year flood plain:.. The .. 
initial plans liad a retail D.UrSCJY .on. tbe·1leW_pad tbat was to be ~tO alfeVia;te.tbis 
·flooding.. The~ Stated-that the 9Dly reason that a bwlding was shown; w8s . . .' , 
because the City ofEncinitas had sug8ested that be place one there. !hiS is because his · : . · . 
apprOved project \\'Ould ~him Out of the-fl~·pjiin aDd aliow ~ deve!opabl~ pad. · 

' . . . 

P.O.BOX .230&14 • ENCINITAS • CALIFORNIA 9:1028~ 
. {7601 436-3944 . 

·. 

: . 



The Commission'g denial was due tD many filctors relating to this project First, there 
were wetlands that wcxc going to be destroyed due to the filling of tbc area. Second, 
filling in the 100 year flood plain was not consistent with the LCP or the General Plan. 
The root problem wns flooding and filling in the area was the only proposed plan by the 
applicant Commission Staff and the SELC disagreed with tbc applicaDt stating that the 
dminagc problem could be controlled by other (less damqjng) means. The Commission 
agreed and denied the permit 

The :\pplicanfs mquest for a reconsideration was approwd by 1be Commission. The 
amount of fill was reduced and the building was removed from the plans. The project 
was completed which brings as up to date. 

Currently, the LCP has not been modified to list this property as being able to withstand 
periodic flooding. Tbcrcforc. it is still considered floodplain and is inconsistent with the 
LCP. The applicant bas a teaSOnable use ofbis property and is looking to expand an 
already massive shopping center tbat is cmmJtly for sale. · 

The Commission was led to believe that this area would remain an open grassy area and 
that development was not going to take place. This piecemeal approach to development 
is destroying the not ouly the environment, but tbe process in which pennitting is 
allowed. This projeet wtll set a precedent up and down tbe watershed that you can get a 
permit to fill your land due to flooding ami then comeback later to develop it 

We manaee the lagoon on a watershed basis and it's gettiDg harder and harder to control 
this style of development The San Elijo Lagoon is listed as a 303d impaired WBtelbody 
for sediment and nutrients. If the floodplain cont:inues ~ be filled and developed tbe 
lagoon will suffer. · 

We ask tbat you please deny this project and send a message that poor development 
practices will not be the standard. Thank you for this opportunity to supply these 
comments. 

-;-. . ... 
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