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STAFF REPORT AND RECOMMENDATION ON APPEAL

LOCAL GOVERNMENT: City of Encinitas -ntq 7 1

DECISION: Approved Wiih Conditions

APPEAL NO.: A-6-ENC-98-109

APPLICANT: West Village Center (Attn: Mr. Peter Fleicher)

PROJECT DESCRIPTION: Construction of a one-story, approximately 29 ft. high, -
4,390 sq.ft. office/retail structure and a 200 sq.ft. kiosk on a 9 acre site

containing an existing approximately 60,000 sq.ft. commercial center.

PROJECT LOCATION: 160-162 South Rancho Santa Fe Rd., Encinitas (San Diego
' County) APNs 259-191-25, 259-191-32

APPELLANTS: San Elijo Lagoon Conservancy, Attn: Doug Gibson

SUMMARY OF STAFF RECOMMENDATION:

The staff recommends that the Commission, after public hearing, determine that
substantial issue exists with respect to the grounds on which the appeal has been filed.
Staff also recommends that the Commission find that the proposed development is
inconsistent with the floodplain policies and ordinances of the certified LCP and deny the
de novo permit.

A previous Commission action on this site, permitted the placement of 750 cubic yards of
fill within the 100-year floodplain to address a drainage problem created by the
construction of an adjacent bridge project. The fill resulted in an alteration of the mapped
100-year floodplain (FEMA Flood Insurance Rate Maps) on the subject site. As such,
according to recently updated FEMA maps, the project site is no longer located within .
the 100-year floodplain. However, while the Commission did previously permit a small
amount of fill to address a site drainage problem, if the fill had been proposed to support
. a permanent structure on the site, it would not have been consistent with the City’s
certified LCP. In fact, the Commission originally denied the applicant’s request to place
1,800 cubic yards of fill and a 2,000 square foot building on this site. However, the
applicant modified the project to eliminate the proposed building and reduce the amount
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of fill to the minimum necessary to.correct the drainage problem. As a result, the
Commission agreed to reconsider its denial of the project and it subsequently approved
the project as revised. In approving the placement of fill, the Commission was able to
find it consistent with the certified LCP because the project did not include a structure
and was the minimum amount of fill needed to prevent ponding of floodwaters on the
site. Although the fill area is no longer within the 100-year floodplain, the applicant is
essentially revising the prior permitted project by adding a structure. The staff
recommends that the Commission find substantial issue with the City’s approval of this
revised project, and treat the de novo permit application as an amendment to the prior
permitted project. Since the prior permitted project -- fill to correct a drainage problem --
would not be approvable as revised to include a retail/office structure, the staff
recommends denial of the application.

SUBSTANTIVE FILE DOCUMENTS: Certified City of Encinitas Local Coastal
Program (LCP); City of Encinitas Resolution Nos. 98-33 approving a Design Review
Permit and Coastal Development Permit; CDP Nos. A-6-ENC-96-34, A-6-ENC-96-34-R,
6-84-368, 6-85-418, 6-93-155; City of Encinitas Agenda Report dated 8/12/98; Wetland
Delineation Report by Dudek and Associates dated 5/24/96.

1. Appellants Contend That:

The proposed development is inconsistent with the policies of the certified LCP which
pertain to floodplain development. Specifically, the subject area where the proposed
structure is proposed to be located is a floodplain area that was previously permitted to be
filled in order to address on site drainage concerns caused by an adjacent bridge project.
The area was to remain open. The proposed development of this area with an office/retail
structure will set an adverse precedent of allowing piecemeal development of the
floodplain by first permitting fill for an allowable purpose and subsequently permitting
permanent structures that would not have been allowed had they been proposed along
with the fill.

II. Local Government Actioiz‘

The Coastal Development Permit was approved by the Planning Commission on
5/28/98. Several special conditions were attached which address permit expiration, trash
bin enclosures, overall design of building materials, parking lot layout, signage and
building and fire conditions.

III. Appeal Procedures.

After certification of a Local Coastal Program (LCP), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
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III. Appeal Procedures.

After certification of a Local Coastal Program (LCP), the Coastal Act provides for
limited appeals to the Coastal Commission of certain Jocal government actions on coastal
development permits. Projects within cities and counties may be appealed if they are
located within mapped appealable areas. The grounds for appeal are limited to the
assertion that "development does not conform to the certified local coastal program."
Where the project is located between the first public road and the sea or within 300 ft. of
the mean high tide line, the grounds of appeal are limited to those contained in Section
30603(b) of the Coastal Act. Those grounds are that the development does not conform
to the standards set forth in the certified local coastal program or the access policies set
forth in the Coastal Act.

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless it
determines that no substantial issue is raised by the appeal. If the staff recommends
"substantial issue" and no Commissioner objects, the Commission will proceed directly
to a de novo hearing on the merits of the project.

If the staff recommends "no substantial issue" or the Commission decides to hear
arguments and vote on the substantial issue question, proponents and opponents will have
3 minutes per side to address whether the appeal raises a substantial issue. It takes a
majority of Commissioners present to find that no substantial issue is raised. If
substantial issue is found, the Commission will proceed to a full public hearing on the
merits of the project. If the Commission conducts a de novo hearing on the permit
application, the applicable test for the Commission to consider is whether the proposed
development is in conformity with the certified Local Coastal Program.

In addition, for projects located between the sea and the first public road paralleling the
sea, Sec. 30604(c) of the Act requires that a finding must be made by the approving
agency, whether the local government or the Coastal Commission on appeal, that the
development is in conformity with the public access and public recreation policies of
Chapter 3. In other words, in regard to public access questions, the Commission is
required to consider not only the certified LCP, but also Chapter 3 policies when
reviewing a project on appeal.

The only persons qualified to testify before the Commission at the "substantial

issue" stage of the appeal process are the applicant, persons who opposed the application
before the local government (or their representatives), and the local government.
Testimony from other persons must be submitted in writing. At the time of the de novo
hearing, any person may testify.
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Staff Recommendation On Substantial Issue.

The staff recommends the Commission adopt the following resolution:

Staff recommends that the Commission determine that SUBSTANTIAL ISSUE exists
with respect to the grounds on which the appeal was filed, pursuant to PRC Section
30603. '

MOTION
Staff recommends a NO vote on the following motion:

I move the Commission determine that Appeal No. A-6-ENC-98-109 raises no
substantial issue with respect to the grounds on which the appeal has been filed.

A majority of the Commissioners present is required to pass the motion.

Findings and Declarations.

1. Project Description/Permit History. Proposed is the construction of a one-story,
approximately 29 ft. high, 4,390 sq.ft. office/retail structure and a 200 sq.ft. kiosk within
an existing retail/commercial center. The proposed building would be situated on a
previously graded, open landscaped area at the east end of the shopping center. The
kiosk structure would replace three existing parking stalls toward the northern end of the
commercial center. The project site lies within a portion of an approximately 9 acre
property which contains an existing 60,000 sq.ft. retail/commercial center consisting of
eight buildings known as “West Village Commercial Center”. The site comprises two

parcels and is located on the south side of Rancho Santa Fe Road, just east of Manchester -

Avenue in the City of Encinitas. The existing commercial center currently occupies one
parcel in its entirety and a portion of the second parcel.

A portion of the second parcel, which is where the subject building is proposed, was the
subject of a previous permit (A-6-ENC-96-34-A-R) where deposition of approximately
750 cy. of fill within the 100-year floodplain was permitted to address drainage concerns
on a portion of the eastern parking lot. Surrounding uses include vacant land and
Escondido Creek to the south and east, an elementary school, school offices and a
convenience store to the north and the commercial center and Manchester Avenue to the
west,

In 1984 the Commission approved CDP #6-84-368/Fletcher, for the demolition of
existing buildings, grading consisting of 28,225 cubic yards of material (including 26,100
cubic yards of imported fill) and street and storm drain improvements on the subject
property. The permit was approved with conditions which required the development to
be revised to eliminate all grading within the 100-year floodplain and recordation of a
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waiver of liability, requiring the applicant to acknowledge that the site may be subject to
hazard and damage from flooding and to assume the liability from this hazard. The
conditions were satisfied and the permit was released.

Then, in September of 1985, the Commission approved CDP#6-85-418/Fletcher for the
construction of an approximately 62,250 sq.ft. commercial center on the site in seven
one- and two-story buildings. The permit also included approval of construction of some
parking and landscape improvements for the center within the 100-year floodplain. This
permit was approved with conditions requiring the submittal of a sign program for the
center and recordation of a waiver of liability for the development, again requiring the
applicant to acknowledge that the site may be subject to hazard from flooding and to
assume the liability from this hazard. Subsequently, the conditions were satisfied, the
permit was released and the center was constructed.

Subsequently, in February of 1994, the Commission approved CDP #6-93-155/County of
San Diego for the construction of a new bridge over Escondido Creek (La Bajada
Bridge). The bridge was to replace an existing “dip” crossing which frequently flooded
during storm events. This permit was approved by the Commission subject to a number
of special conditions, which included mitigation for all unavoidable impacts to wetlands.
To accommodate construction of the bridge and its approach, the easternmost portion of
the site subject to this appeal, was needed, and obtained by the County utilizing its power
of eminent domain. As a result of the bridge construction, Rancho Santa Fe Road
adjacent to the site was elevated. The applicant contended that the bridge construction
had damaged his property by altering on-site drainage in the easternmost parking lot and
landscaped area (where the subject development is proposed), which caused site drainage
from the eastern parking to be redirected eastward to the landscaped area, instead of to
the existing catch basin for the parking lot. The applicant asserted that this redirection of
a portion of the parking lot drainage led to ponding of water in a low spot of the
landscaped/floodplain area of the site.

The City of Encinitas received approval of its LCP in November of 1994 and began
issuing coastal development permits on May 15, 1995. In May of 1995, the applicant
sought approval of a coastal development permit from the City of Encinitas for
construction of a 2,000 sq. ft. retail structure and proposed fill to support the structure,
describing the project as necessary to protect the existing commercial center from
flooding. At that time, Commission staff provided written comments to the City
outlining specific LCP consistency concerns raised by the proposed development. The
proposed development was originally approved by the City's Olivenhain Community
Advisory Board (CAB) on September 5, 1995 and that decision was appealed to the City
of Encinitas Planning Commission and subsequently to the City Council. The City
Council approved the development on February 14, 1996, finding the project to be an
incidental public service project and consistent with Land Use Element Policy 8.2 in that
the project "is necessary to protect the existing commercial center from flood impacts due
to the location of the 100-year floodplain...."

Because the proposed development was located within 100 feet of wetlands, it was within
the Commission's appeal jurisdiction. On March 4, 1996, the City’s permit was appealed
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to the Coastal Commission (Ref. A-6-ENC-96-34). On April 11, 1996, the Commission
found that a substantial issue existed with regard to the reason for the appeal. At the de
novo hearing on May 7, 1996, the Commission found that the proposed development
would constitute unpermitted fill of floodplain and wetlands, inconsistent with the City’s
LCP and was denied. The Commission’s findings were based, in part, on a wetlands
study submitted by the applicant (Ref. Wetland Delineation Report by Dudek and
Associates dated 5/24/96). The study concluded that a “narrow artificial/emergent
wetland” existed on the site covering approximately 240 sq. ft. (0.005 acres) at the base
of the fill slope for the bridge. The study also stated that the wetland was of low quality,
topographically isolated from the main drainage of Escondido Creek and was being
artificially supported from parking area drainage and irrigation runoff from surrounding
ornamental landscaping. The proposed 2,000 sq.ft. structure would have filled all of the
approximately 240 sq.ft. of wetlands.

In addition, the Commission found that the project was inconsistent with the LCP policy
that restricts development in a floodplain to that which is safe and compatible with
flooding. The Commission determined that the proposed fill and structure were not safe
and compatible with periodic flooding. For those reasons, the Commission denied a
permit for the project. On June 3, 1996 the applicant filed a request for reconsideration
of the Commission's denial, in part on the grounds that the project was revised to reduce
the amount of fill and to eliminate the structure. On July 12, 1996 the Commission
agreed to reconsider the project (Ref. A-6-ENC-96-34-R).

The Commission approved the revised project on August 14, 1996. The approved
project included the filling of the 240 sq. ft. of “marginal wetlands” on the subject site.
The Commission found that the proposed fill of 750 cubic yards could be permitted under
the floodplain policies of the LCP because it was not fill for a permanent structure but
was fill to prevent ponding of floodwater and therefore was consistent and compatible
with periodic flooding. The Commission also found that the fill was consistent with the
wetland protection policies of the LCP (which restrict fill of wetlands to certain limited
uses) because it was intended to protect existing public works improvements located in
this area (storm drain, sewer, lights etc.) by correcting a drainage problem created by
construction of the nearby La Bajada bridge.

Prior to being filled, the project site was located within the FEMA mapped 100-year
floodplain of Escondido Creek, one of the two major creeks which drain into San Elijo
Lagoon, an environmentally sensitive habitat area and regional park that is managed
jointly by the California Department of Fish and Game and the San Diego County Parks
and Recreation Department. The creek in this location supports several native wetland
and riparian habitats that include Southern Willow Riparian Scrub, Cismontane Alkali
Marsh, and Coastal and Valley Freshwater Marsh. Based on a wetlands delineation
prepared for the Army Corps of Engineers (ACOE) in 1996, it was determined at that
time that there were approximately 4,610 sq.ft. of wetlands on the subject property. As
noted previously, 240 sq.ft. of these wetlands were permitted to be filled pursuant to CDP
#A-6-ENC-96-34-R. .
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. Because the proposal is an appeal of a local decision, the standard of review is the
certified LCP. In addition, because the development is located between the first public
road and the sea, the public access and recreation policies of the Coastal Act are also

applicable.

2. Floodplain Development. Because of its potential for adverse impacts on both
down- and up-stream areas and habitats, fill of floodplains is severely limited in the City's
LCP. Policy 8.2 on Page LU-19 of the City's certified LUP pertains to floodplain
development within the City and states, in part:

[...] No development shall occur in the 100-year floodplain that is not consistent and
compatible with the associated flood hazard. Only uses which are safe and
compatible with periodic flooding and inundation shall be considered, such as
stables, plant nurseries, a minimum intrusion of open parking, some forms of
agriculture, and open space preservation, as appropriate under zoning, and subject to
applicable environmental review and consistency with other policies of this plan.

No grading or fill activity other than the minimum necessary to accommodate those
uses found safe and compatible shall be allowed. [...] Exceptions from these
limitations may be made to allow the following:

a. Minimum private development (defined as one dwelling unit per legal parcel
under residential zoning, and an equivalent extent of development under non-
. residential zoning) only upon a finding that strict application thereof would
preclude minimal reasonable use of the property.

b. Development of circulation element roads, other necessary public facilities,
flood control projects where no feasible method for protecting existing public or
private structures exists and where such protection is necessary for public safety
or to protect existing development, [...] [Emphasis added]

In addition, Section 30.34.040(b)(2) of the City's Implementation Plan also pertains to
floodplain development and states, in part:

Within the 100-year floodplain, permanent structures and/or fill for permanent
structures, roads and other public improvements consistent with the Land Use
Element will only be allowed if the applicant can demonstrate the following:

a. The development is capable of withstanding periodic flooding, and does
not require construction of flood protective works,...

b. Existing environmentally sensitive habitat areas will not be significantly
adversely affected.

c. The development will not result in a net reduction of existing riparian
o habitat areas within the floodplain.
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d. The design of the development incorporates the findings and
recommendations of a site specific area watershed hydrologic study...

e. There will be no significant adverse water quality impacts to downstream
wetlands, lagoons and other environmentally sensitive habitat areas.

The area where the proposed structure is proposed to be located is a floodplain area that
was previously permitted to be filled in order to address on-site drainage concerns caused
by an adjacent bridge project. The Commission permitted the fill because the applicant
explicitly eliminated plans to build a structure and reduced the amount of fill in order to
make the project consistent with the above-cited policies. The appellant contends that the
City’s approval of development of this area with a permanent structure will set an adverse
precedent in the watershed by permitting filling in the floodplain for allowable uses and,
subsequently, permitting the filled areas to be developed with permanent structures that
are not consistent with periodic flooding. As noted above, the LCP states that only
development consistent with periodic flooding shall be permitted within the 100-year
floodplain, such as stables, plant nurseries, some limited parking, open space and some
agriculture uses. The portion of the commercial center where the proposed retail/office
structure is proposed is the area which was filled pursuant to the previous Commission
permit. As cited previously, this area was filled to an elevation of approximately three
feet above the 100-year floodplain and is, thus, no longer in the FEMA mapped 100-year
floodplain. However, the project site could still be subject to flooding. While the
Commission’s action on the previous permit did not specifically restrict future
development of this area, the findings for approval were based on the fact that this area
would remain an open grassy area. Specifically, the findings stated, in part:

... The proposed fill can also be found consistent with the above cited LCP policies
and ordinances as it is compatible with the associated flood hazard, it will remain as
an open grassy area {which is similar to the agriculture and open space uses that are
listed as accepted in the floodplain) and, the fill is not proposed to accommodate a
structure or even a public improvement, but only to correct on-site drainage.

While the Commission did allow some fill in this area through the previous permit, the
fill was to address on-site drainage concerns caused by the construction of the La Bajada
Bridge and not to raise the area out of the floodplain to create a building pad for future
development. If a building had been proposed with the previous fill, it would have been
inconsistent with the above cited LCP policies. These policies only allow structures in
the floodplain if they are consistent with periodic flooding. The proposed retail/office
structure is not a use consistent with periodic flooding.

Floodplains are an important part of many ecosystems as they are often associated with
environmentally sensitive resource areas such as lagoons, estuaries, rivers and coastal
streambeds. Development (construction of structures, grading, filling, etc.) within a
floodplain not only presents a danger to proposed structures, but also can impact
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downstream resources through increased sedimentation. As such, development in the
floodplain is severely restricted in the City’s LCP.

The Commission finds that the City has in effect allowed the applicant to revise the prior -
project to include a structure even though the Commission approved the applicant’s prior
project only because the structure had been eliminated. The applicant should have sought
an amendment to the Commission’s permit for the fill rather than applying for a new
permit with the City. By applying for a new permit, the applicant has revised a prior
approved project in a way that results in piecemeal filling of the floodplain inconsistent
with the policies of the LCP. Therefore, the Commission finds that the grounds for the
project raises a substantial issue with respect to the project’s consistency with the City’s
certified Local Coastal Program.

STAFF RECOMMENDATION ON THE COASTAL PERMIT

The staff recommends the Commission adopt the following resolution:

I.  Denial.

The Commission hereby denies a permit for the proposed development on the grounds
that the development will not be in conformity with the adopted Local Coastal Program,
and will have significant adverse impacts on the environment within the meaning of the

California Environmental Quality Act.

II. Findings and Declarations.:

1. Project Description. As previously cited in the findings for substantial issue of
this staff report, proposed is the construction of a 4,390 sq.ft. office/retail sales structure
and a 200 sq.ft. kiosk on 9 acre parcel containing an existing approximately 60,000 sq. ft.
retail/commercial center (West Village Commercial Center). As noted previously, the
proposed structure will be located in a floodplain area of the site that was permitted to be
filled with 750 cubic yards of fill material pursuant to CDP #A-6-ENC-96-34-R only for
the purpose of correcting a drainage problem, and not to support a permanent structure.
The remainder of the project description/project history is discussed in full detail in the
findings on Substantial Issue section of this report (reference pages 4-7) and is hereby
incorporated by reference.

2. Floodplain Development As stated above, the Commission approved a prior
permit for 750 cy of fill on this site after initially denying the applicant’s proposal to
place 1,800 cy of fill and a 2,000 sq. ft. structure on the site. The applicant’s current
proposal to construct a 4,390 sq. ft. structure on the filled area modifies the prior project
in a manner that is inconsistent with the City’s LCP policies. Because of its potential for
adverse impacts on both down- and up-stream areas and habitats, fill of floodplains is
severely limited in the City's LCP. Policy 8.2 on Page LU-19 of the City's certified LUP
pertains to floodplain development within the City and states, in part:
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[...] No development shall occur in the 100-year floodplain that is not consistent and
compatible with the associated flood hazard. Only uses which are safe and
compatible with periodic flooding and inundation shall be considered, such as
stables, plant nurseries, a minimum intrusion of open parking, some forms of
agriculture, and open space preservation, as appropriate under zoning, and subject to
applicable environmental review and consistency with other policies of this plan.

No grading or fill activity other than the minimum necessary to accommodate those
uses found safe and compatible shall be allowed. [...] Exceptions from these
limitations may be made to allow the following:

a. Minimum private development (defined as one dwelling unit per legal parcel
under residential zoning, and an equivalent extent of development under non-
residential zoning) only upon a finding that strict application thereof would
preclude minimal reasonable use of the property.

b. Development of circulation element roads, other necessary public facilities,
flood control projects where no feasible method for protecting existing public or
private structures exists and where such protection is necessary for public safety
or to protect existing development, [...] [Emphasis added]

In addition, Section 30.34.040(b)(2) of the City's Implementation Plan also pertains to
floodplain development and states, in part:

Within the 100-year floodplain, permanent structures and/or fill for permanent
structures, roads and other public improvements consistent with the Land Use
Element will only be allowed if the applicant can demonstrate the following:

a. The development is capable of withstanding periodic flooding, and does
not require construction of flood protective works,...

b. Existing environmentally sensitive habxtat areas will not be significantly
adversely affected.

c. The development will not result in a net reduction of existing riparian
habitat areas within the floodplain.

d. The design of the development incorporates the findings and
recommendations of a site specific area watershed hydrologic study...

e. There will be no significant adverse water quality impacts to downstream
wetlands, lagoons and other environmentally sensitive habitat areas.

- The proposed office/retail structure is proposed to be located in an open portion of the
commercial center that does not contain any buildings, but is comprised of various utility
and landscape improvements and an area that had been previously identified as wetlands.
When the Commission approved CDP #A-6-ENC-96-34-R, which permitted the .
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deposition of 750 cubic yards of fill in this area, the area was within the 100-year
floodplain of Escondido Creek. The Commission found the previous fill to be consistent
with LCP policies and ordinances because it only consisted of the minimal amount of fill
necessary to protect existing public works improvements located in the area (storm drain,
sewer, lights, etc.) as well as the applicant’s existing parking area from ponding caused
by construction of nearby La Bajada Bridge. The Commission also found the fill
consistent with the LCP policies because it did not include a permanent structure.

The Commission’s finding that the 750 cy. of fill was within the 100-year floodplain of
Escondido Creek was based upon the County of San Diego Floodplain Maps and exhibits
provided by the applicant. These maps depict the floodplain on the basis of elevations.
The term floodplain is defined in the City’s LCP as follows:

Floodplain shall mean the channel and the relatively flat area adjoining the channel
of a natural stream or river which has been or may be covered by floodwater;
specifically, those areas shown as subject to inundation on the flood insurance rate
maps published by the Federal Emergency Management Agency or the current City
maps designating floodplains.

The deposition of the fill raised a portion of the landscaped area approximately three feet
above the elevation associated with the FEMA mapped 100-year floodplain, with the
remaining area sloping gradually to the east. In this way, the applicant was able to
address the on-site drainage problem and to continue to use this area in the same way it
had been used in the past without the threat of ponding caused by the identified on-site
drainage problem.

As noted previously, the subject site is no longer within the FEMA mapped 100-year
floodplain due to the fill that was permitted by the Coastal Commission. The FEMA
Flood Insurance Rate Map has been subsequently amended (dated 11/10/97) to reflect this
change. In addition, a letter to Commission staff dated 10/8/98 from the County of San
Diego Department of Public Works indicates that the subject site is not located within the
area subject to the 100-year floodplain, as confirmed by a ground and field inspection.

The Commission finds that the applicant’s proposal to construct a structure in this area is
a modification of the prior permitted project and requires an amendment to that prior
permit. The Commission further finds that this current application should be treated as a
proposal to amend that prior permit. Because the City’s LCP policies prohibit fill for
permanent structures in the floodplain, the Commission finds that the amendment of the
prior permit is inconsistent with the City’s certified LCP policies and ordinances
regarding floodplain development

In its approval of the 750 cubic yards on which the subject development is proposed, the
Commission did not intend for the area to be developed with buildings in the future. In
its findings for approval of the fill A-6-ENC-96-34 (Revised Findings dated 10/21/96) the
Commission stated:
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...Based on information presented by the applicant, placement of the 750 cubic yards
of fill in this area is the minimal necessary to affect positive drainage for this area.
As such, in this particular case, the Commission finds that placement of the proposed
small amount of fill (750 cubic yards) within the floodplain will help to protect
existing public utility improvements, allow use of the center and landscaped area to
continue without the threat of flood, and not adversely impact up- or downstream
resources. The proposed fill can also be found consistent with the above cited LCP
policies and ordinances as it is compatible with the associated flood hazard, it will
remain as an open grassy area (which is similar to the agriculture and open space uses
that are listed as accepted in the floodplain) and, the fill is not proposed to
accommodate a structure or even a public improvement, but only to correct on-site
drainage.” [Emphasis added]

Thus, the Commission intended to approve a use consistent with the floodplain policies;

a use that was compatible with periodic flooding and that would provide some protection
for existing structures. The Commission did not intend to change the floodplain nature of
the area or to exclude it from future application of floodplain policies and ordinances.
Furthermore, the applicant’s intent when he proposed to fill the floodplain was to correct
a drainage problem caused by the adjacent bridge project. In fact, the Commission
approved the prior fill only after the applicant revised the project to eliminate the
permanent structure and to reduce the amount of fill to the minimum necessary to correct
the drainage problem.

The construction of a building in this location would clearly be inconsistent with the
policies of the certified LCP. The proposed building is not compatible with periodic
flooding. Even if the proposed structure were an allowable use under the policies of the
certified Land Use Plan, it is not allowed under the standards of the City’s Implementing
Ordinances. Specifically, Section 30.34.040(b)(2) of the City’s Implementing
Ordinances only allows permanent structures and/or fill for permanent structures if the
applicant can demonstrate, among other things, that the development is capable of
withstanding periodic flooding. The applicant has not demonstrated that that the
proposed 4,390 sq.ft. office/retail structure is capable of withstanding periodic flooding.
Thus, the proposed development modifies the prior approved project in a manner that is
inconsistent with the provisions of the City’s LCP pertaining to floodplain development.

Furthermore, although the site is no longer located within the FEMA mapped 100-year
floodplain due to the permitted fill it may still be subject to flood hazard. This is
acknowledged based on a telephone conversation with a representative from FEMA. The
FEMA maps are used mostly for insurance purposes. These maps are the legal document
that a local government adopts to participate in the floodplain management program.
Zones are established from these maps which are used by local government for
determining the minimum elevations at which structures may be constructed to avoid
construction of buildings below the elevation of the floodplain. Again, if filling of the
floodplain occurs, as is the case with the subject site, this does not necessarily mean that
the area will not be subject to flooding.
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In addition, the Commission finds that to permit a permanent structure is an area that was
previously filled only to correct an on-site drainage problem would establish a significant
adverse precedent of allowing piecemeal filling of the floodplain inconsistent with the
LCP policies. The deposition of fill and subsequent development with permanent
structures in the floodplain on an incremental basis, can cumulatively constrict the
floodplain and limit the ability for the geography to handle flood waters, which can lead
to potential flood erosion impacts both down- and upstream.

In addition, the prior permit found the wetlands fill to be an allowable use because it was
intended to protect public utilities from flood hazard, etc. Construction of a retail/office
structure is not an allowable use of a wetland. Thus, the proposed structure makes the
revised project inconsistent with the wetland policies of the LCP. With regard to the
construction of the proposed kiosk, this aspect of the proposed development alone
appears to be consistent with the LCP policies since it is located on the portion of the site
that is outside of the 100-year floodplain where the remainder of the existing commercial
center is located outside of the area that was previously permitted to be filled. If the
structure were to be proposed separately, it would likely be approvable as consistent with
the certified LCP.

For all the above reasons, the Commission finds that the proposed development of a one-
story, 4,390 sq.ft. office/retail structure is inconsistent with the LCP policies and
ordinances protecting floodplain and therefore the proposed development must be denied.

3. Public Access. The project site is located adjacent to and south of Rancho Santa
Fe Road, which in this area of the City delineates the Coastal Zone boundary, as well as
the first public roadway. As the proposed development will occur between the first
public roadway and the sea (San Elijo Lagoon in this case), pursuant to Section 30.80.090
of the City's LCP, a public access finding must be made that such development is in
conformity with the public access and public recreation policies of the Coastal Act.

While the proposed development is located several miles inland of the coast, public
access and recreational opportunities, in the form of hiking trails, do exist in the area,
providing access along Encinitas Creek and into the San Elijo Lagoon Ecological Reserve
and Regional Park, southwest of the subject site. There are currently no such trails
existing or planned on or adjacent to the subject site. The development will not impede
access to the lagoon or to any public trails. Therefore, construction of the proposed
project would have no adverse impacts on public access or recreational opportunities,
consistent with the public access policies of the LCP and the Coastal Act.

4. Local Coastal Planning. Section 30604 (a) also requires that a coastal
development permit shall be issued only if the Commission finds that the permitted
development will not prejudice the ability of the local government to prepare a Local
Coastal Program (LCP) in conformity with the provisions of Chapter 3 of the Coastal
Act. In this case such a finding cannot be made.
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The subject site is zoned and planned for general commercial and rural residential uses in
the City's certified LCP. The proposed structure is proposed on a portion of the site
designated for general commercial development and is consistent with that designation.
However, the subject site is also located within the Special Study Overlay Zone which is
used to indicate those areas where development standards may be more stringent to
minimize adverse impacts from development. In addition, the proposed development is
subject to the Floodplain Overlay Zone. This is applied to areas within the Special Study
Overlay Zone where site-specific analysis of the characteristics of a site indicate the
presence of a flood channel, floodplain or wetlands. The subject site was previously
within the FEMA mapped 100-year floodplain and contained wetlands. Even though the
site was previously permitted to be filled (which included filling of the wetlands) which
resulted in an alteration of the 100-year floodplain, the project site is still an historic
floodplain area and may still be subject to hazard from flooding.

As noted in the previous sections of this report, the proposed development which includes .

construction of an office/retail building on an area that previously filled within the 100-
year floodplain is inconsistent with several policies of the City’s certified LUP as well as
with the provisions of the Floodplain Overlay Zone. The proposed structure is not a
permitted use within the 100-year floodplain and is not necessary to protect existing
development nor is it the least environmentally damaging alternative. In fact, when the
applicant first proposed to construct a building in this location, it was denied by the
Commission. Only upon reconsideration and at the applicant’s proposal to remove the
proposed structure, did the Commission find that it could permit the limited fill in the
floodplain to protect existing structures/improvements, consistent with the City’s LCP.

In other words, the structure in this location would have not been permitted originally due .

to its inconsistency with the floodplain policies. In addition, if this site were allowed to
be developed as proposed, it could set an adverse precedent for filling other important
floodplain areas within the City, and then later allowing development to occur on such
sites. As such, the Commission finds the proposed development must be denied.

5. California Environmental Quality Act (CEQA). Section 13096 of the California
Code of Regulations requires Commission approval of a coastal development permit to
be supported by a finding showing the permit to be consistent with any applicable
requirements of the California Environmental Quality Act (CEQA). Section
21080.5(d)(2)(A) of CEQA prohibits a proposed development from being approved if
there are feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse effect which the activity may have on the
environment. ,

As stated previously, the development as proposed would result in impacts to coastal
resources in the form of development in an area that was previously within the mapped
floodplain, and subsequently filled, which could adversely impact downstream coastal
resources. In addition, there are feasible alternatives to the proposed development.
These feasible alternatives include the no project alternative which would allow the
existing commercial center to operate as it always has, with some parking, landscaping
and sidewalks in the easternmost portion of the site, subject to possible inundation in a
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major storm event. In addition, there are other development alternatives available to add
square footage to the center that do not include construction of structures within a
hazardous area. Such alternatives could include construction of the proposed retail
building within the existing parking lot —an area presently outside of the 100-year
floodplain. Such a proposal would eliminate some existing parking, however, according
to a parking analysis submitted by the applicant in the previous permit, the center
provides more parking than is required by current LCP standards. In addition, the
proposed structure could also potentially be added as an addition to one of the existing
single-story buildings on the site.

As currently proposed, the subject development, which proposes a permanent structure in
a previous floodplain area that was permitted to be filled consistent with the Coastal Act,
in order to address flooding problems and to protect existing structures on site, raises a
serious policy question with regard to development in the “historic” floodplain. In
addition, the proposed development is not the least environmentally damaging
alternative and cannot be found consistent with the requirements of the City of Encinitas
LCP, nor with the requirements of the Coastal Act to conform to CEQA. Thus, the
proposed project must be denied.

(A-6-ENC-93-109-R)
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September 9, 1998 ) s

Rusty Arejas \
Chairman, California Coastal Commission \\\ :
3111 Camino del Rio North, Suite 200 e

San Diego, Ca 92108-1725 / t

Re: Coastal Commission Appeal
A-6-ENC-98-109
Local Permit 98-028-DR/ICDE/EIA
West Village, Encinitas CA

The San Efijo Lagoon Foundation owns the River mouth to the sea, five parcels
totaling 9 acres at the westerly end of the 885 acre San Elijo Lagoon Park.

The Foundation represents the original political success in converting an
approved 600 home subdivision in the lagoon to the present open

space park. )
Land use batties were at the heart of our efforts. There would have
been no lagoon park without compromise.

W
The San Elijo Lagoon Foundation has a policy of not re-challenging a w7° 3
land use decision made during the original hearing process whether \
we chose to have input or did not choose to contribute.

The present case in point is the West Village or Harvest Ranch application for an
improvement.

The Coastal Commission issued a grading permit in 1996. The San Elijo
Foundation did not challenge. The basic commitment by the developer was {o
contribute open space acreage to the San Elijo Park (Gift to Wildlife Cons.
Board.) ‘ )

The Board of the San Elijo Foundation has no objection to the West Village
proposal. Three acres of mitigation land in Escondido Creek is to be deeded to

WCB when permits are approved. We applaud this “compromise” and the
additional lagoon park acreage.

Yours very fruly,

Thomas R. Clotfelter

RRLIAY

P e

Cc: Pete Fletcher Past Chairman

Eric Lodge
Scott Englehom EXHIBIT NO. 4
APPLICATION NO.

A Non-Profit Educational Foundation Dedicated to the Management and Enhancement of the San Elijo Lagoon as a Coastal Estu A.G-EN C-98- 1 09

Contributions are Tax Deductible.

Letters of Support l

tCaﬁfamia Coastal Commission l




BYRON WEAR
Depury Mavor
SECOND DISTRICT

September 15, 1998

All California Coastal Commissioners
California Coastal Commission

San Diego Coast Area

3111 Camino del Rio North, Suite 200
San Diego, CA. 92108-1725

Re: Appeal #A-6-ENC 98-109
Dear Commissioners:

It is my understanding that the Commission intends to review the appeal filed by the San Elijo
Lagoon Conservancy regarding the City of Encinitas’ approval of a building construction application
by West Village Shopping Center in Encinitas.

As a Coastal Commissioner at the time, I clearly recall that the earlier grading application approved
by the Commussion on August 14, 1996 was a reconsideration item. The applicant had provided us
with an updated and substantially changed Environmental Study as well as an alternative grading
plan to consider along with the original grading plan, to restore the property afier damage caused by
the constuction of La Bajada Bridge, a County of San Diego public works project.

I have a copy of the official reporter’s transcript of proceedings for the subject Agenda Item No.
18D, the findings, the appeal, as well as a copy of the permit issued 1o the applicant. These
documents clearly confirm my intent and understanding in seconding the motion made by
Commissioner Randa to approve the project with the conditions as spelled out in the transcript and
permit as issued. The findings for approval did not include, as is now claimed by the appellant, any
future restriction on building on the subject site. As a matter of fact, in his testimony, the appellant’s
representative, Andrew Morrow, pointed out that approval of either grading plan would create a
building pad. For the time being, it was understood that based upon the application then before us,
the regraded area would continue to be used as a paved parking lot and open space. However, our
action did not preclude a subsequent application allowing a building on the site. Any future
application, such as you now have before you, should be looked at on its own merits.
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In addition, the selection of which grading plan was to be included in the motion to approve, was
made by an amendment to the motion by Commissioner Wan. The record again confirms that, other
than selecting which grading plan would be used in the approval, no additional conditions or
restrictions were attached to this approval other than as stated in the permit.

Thank you for permitting me to help clarify the circumstances surrounding the approval of the
earlier grading application in 1996.

mmeesely,

/77 %
BYRON AR

Deputy Mayor




3 -
4

STATE OF CALIEQRNIA-THE RESOUACES AGENCY

DEPARTMENT OF FISH AND GAME

Natural Community Conservation Planning
4949 Viewridge Avenue ‘
iego, CA 92123
467-4251
FAX 467-4235

PETE WU SON an

September 25, 1993 SEF 2 8 193

CALIFORNIA
Ann COASTAL COMMISSION
Ms. e Fletcher SAN DIEGD COAST DISTRICT

West Villages, Inc.

162 S. Rancho Santa Fe Road
Suite E-90

Encinitas, CA 92024

Dear Ms. Fletcher:

This letter serves as a follow-up to our July 9, 1998 site visit of the West Village Center
(Local Permit 9P-028 DR/CDP/EIA). You requested that the Depariment review the March 1998
Initial Study prepared by the City of Encinitas for the West Village Center, a development project
involving the construction of a 4,390 square foot office/retail building and a 200 square foot kiosk
within the existing West Village Commercial Center. The kiosk would be built on existing parking
lot and the office/retail building would be placed on an existing pad. After review of the project-
related materials, the Department has concurred with the City that there will be no significant impacts
. to wildlife or habitat from this project. The existing pad has been previously graded and is out of the
Escondido Creek floodplain so no additional direct impacts will occur. Indirect impacts (lighting,
noise, erosion) have been addressed and the City approvals have included measures to reduce their
potential harm to biological resources.

Please feel free to contact me if there are other issues regarding the property. I can be
reached at the letterhead address, or by telephone at (619) 467- 4201.

Sincerely,

A N

Ronald D. Rempel
Regional Manager, Region $

cc: Department of Fish and Game
Bill Tippets

U.S. Fish and Wildlife Service
Ken Berg

&



Ms. Fletcher
September 25, 1998
Page 2

cc’s continued

City of Encinitas
Craig Olson

Coastal Commisston
Lee McEchemn

. g
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October 9, 1998

o . CALIFORNIA
All California Coastal Commissioners COASTAL COMMISSION

. . . . SAST B
California Coastal Commission SAN DIEGC COAST DISTRICT

3111 Camino del Rio North, Suite 200
San Diego, California 92108-1725

SUBJECT: APPEAL #A-6-ENC 98-109
Commissioners:

The permit applicant, Mr. Peter Fletcher, has asked that I comment on this
appeal.

I make these comments after a review of the original permit heaiing transcript,
City of Encinitas letter of September 28, 1998, and other applicable documents.

Further, my comments are made from my perspective as a sitting commissioner

. when, on August 14, 1996, the Commission permitted the grading of the subject
property so as to remove a portion of Mr. Fletcher’s holdings from the 100-year
flood area.

It is clear from my examination of the documents and my own personal
recollection that the Commission:

L. Approved the importing of 750 cubic yards of fill within the then existing

floodplain;

2. Granted this permit knowing the grading would create additional building
area; and,

3. Was placing no buildiﬁg restraint on the fill land.

Sincerely,

- .. o+
L2 O

. v cc: Mr. Pete Fletcher

3576 Gmenson Sheet Fon ,%efo, Gatifonnia 92706



Patricia C. Randa

2019 Russell Street

Napa, California 94559 CALE RN A
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September 29, 1998

Members of the California Coastal Commission

California Coastal Commission - 7

San Diego Coast Area C?ZW/: : g/&(@é W.@’J
311 Camino del Rio North, Suite 200 ‘

San Diego, California 92128-1725

RE: APPEAL NO. A-8-ENC-98-108
Dear Commissioners and Staff:

Recently, | have been advised that you will be hoiding the initial consideration of the appeal by the
San Elijo Lagoon Conservancy at your October session in Oceanside, California, of the certified City of
Encinitas approval of a building application by the applicant, West Village, inc.

I have thoroughly reviewed the recent appeal, the August 14, 1996 Transcript of the hearing, the
findings, as well as, a copy of the earlier permit issued to West Village, Inc. by the Commission when iwas a
member thereof, at the August 1996 Meeting in Los Angeles, California.

The applicant, West Village, Inc.’s eariier application is highly memorable to me, given that the
applicant had taken the unusual step of requesting reconsideration of the application in July, 1986. We
granted reconsideration to West Village, Inc. at our July 1996 session because of two issues, a new
environmental study, prepared by Dudek and Associates, and an alternative grading pian for the site. The
matter was reheard at our August 14, 1896 hearing.

| distinctly recall not being given by staff the approval by Fish & Game and the Army Corps of
Engineers stating that this application for fill would not affected the creek nor flood plain. The application
simply repaired a problem caused by the highway improvement which caused puddiing in the parking ot
of the City approved shopping center. Consequently, | was the maker of the motion to approve the .
applicant’s original grading plan, seconded by Commissioner Byron Wear. )

It is my understanding from review of the appeal filed by the San Elijo Lagoon Conservancy in
August 1998 regarding West Village, inc.’s subsequent application, that the Conservancy has mistakenly
contended that the earlier permit restricted applicant’s right 1o build on the site.  This contention, in fact, is
-not correct. It must be remembered that the application then before us in August 1996 did not include a
building, but was for grading purposes only. The 1996 application sought only to repair damage to the
site caused by the construction of the San Diego County's public works project, the La Bajada Bridge. 1t
would have been beyond the scope of the application reconsideration that was before the Commission at
that time to discuss a building on the site.

1 specifically recall that when 1 made the motion to approve the earlier project, that it was not my
intention to include any limitations on the site regarding future development. This intention was
consistent with my other actions on the Commission. Future development pians were property left to the
property owner through the local city planning agency should the applicant seek a subsequent
application. In the meantime, the applicant would be permitted to grade and fill the property per the
conditions stated in the permit that we approved. We understood that either grading plan would create a
building pad as mentioned by the Conservancy during their presentation. We also understoed that the
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height of up to 100 feet of fill would have no impact on the flood plain nor creek. | had absolutely no
problem with the application before us, and in fact would have adamantly and effectively oppesed any
efiort to blindly restrict the property's future building plans as a condition of this grading application. That
is why | am surprised by the erroneous contention of the Conservancy attempting to change the intent of

a previous decision retroactively.

The major item of discussion at our August hearing was the question of which grading plan would
be used. The original grading plan or the altemative plan submitted by the applicant as a basis for the July
1996 Request for Reconsideration. | remember, and have confirmed this from the transcript, that
Commissioner Wan made an amendment to my motion, substituting the alternative grading plan for the
original ptan. Ultimately, the matter went 10 a vote 10 approve the allernate grading plan as the one o be
used by the applicant on the site. If one reviews the permit, one sees that the alternate remedial grading
ptan by Nasland Engineering dated May 1996 was ultimately selecied. The only other special condition
placed on the site was that the applicant would implement the mitigation and monitoring program, as
detailed in the August 9, 1996 Wetland Mitigation and Revegetation Plan prepared by Dudek and

Associates.
Please include this lefter as part of the testimony on any hearing that may result from this appeal. |

appreciate the opportunity to comment on this matter and to ensure the accuracy of the record during my
tenure on the Commission.

Resbecﬁuny submitted,
///c,a(/ G /76%” il

' Patricia C. Randa

ce: Peter Douglas
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APPEAL FROM COASTAL PERMIT
DECISION OF LOCAL GOVERNMENT
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SECTION I. Appellant
Name, majling address and telephona number of appellant:

- rq LA rvancy
f peiniTas , TA 032 (160 D 936~ 31999
o Zip Area Code Phona Nos

SECTION II. QRecisjou Seing Aggealed
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3. Development’s lecation {street addrmss, assassor's parcgl
no., cross straet, etc.): w&hﬁﬁi—

4. Description of decision being appealed:

Approval; no special conditions:

Approval with special conditions:
¢. Dental:

Nota: For jurisdictions with & total LCP, denial
dacisions by.a Tocal government cannot be appeaied uniess
the developmant is & major snorgy ar public works praject.
Denial decisions by port guvernments are not appealabla.
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APPEAL NO:_ & - %‘25—-/ o7
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5. DOscision neing appealed was made by (check anel:

3. . Planning Director/Zoning c. ___Planning Cm1§siou
Administrator

b. Y City Council/Board of d. _ Other
Stpervisors .

§. Date of local government’s deciston: __Auseer e, 398
7. Local government's file number (if any): _ 7 8 Q2% DQ/QDF'/ EIA

SECTION III. Idemtification of Other Interested Persons

-Glvo the names and addresses of the folldwing parties. (Use
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Includa other parties which you know to be interested and should
racaive notice of this apgeal. :

A1

(2)

(33

(43 :

SECTION IV. Reasons Supooriing This Appeal

Note: Appsals of 1o¢al govermment coastal permit decisions are
Timitad by a variety of factors and requiremsnts of the Coastal
Act. Please review the zppeal Information sheet for assistancs
in completing this saction, which continues on the next page.



State briefly vour reasons for this appeal. Include a summary
description of Local Coastal Program, Lind Use Plan, or Port Mastar
Plan policies and requirements in which you Believe the project is
inconsistent and the reasons the decision warrants a new hearing,
(Usa additional paper as necessary.)

_Sex ArrAdad SheeT

Note: The ahove description nesd not be a complete or exhaustive
statement of your reasons of.appeal; however, there must he
sufficient discussion for staff to determine that ths appeal s
allowad by law. Tha appellant, suhseguent ts filing the appeail, may
submit additional {aformation to the staff and/or Commission to
support the appeal request. .

SECTION.V. Cartificakion

The information and facts stated abave are correct to the best of my
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Agant Authordzation: I designate the above identified person(s) to
act as my agent in ail matters pertaining to this appeal.
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- sAN ELIJO LAGOON CONSERVANCY

.Ere,senf;ng An_d En!w;zcuzg-San &p Lagoon -

August28,1998 . 0 T el (T 1)

i California Coastal Commission -~ .~ = " o 7 AUG 2 81998
3111 Camino Del Rio North, Smte 200 e ~_ “ CAUFORNIA |
SanDlegD Ca. 92108 . . L IR - COASTAL COMMISSION

T Am: Mr. LeMckackren ’ L 1 _' U7 - SAN DIEGO GOAST stmCTj_ ©
" RE: F!gtcher, Case #9 98-028 chnrmm | | |
) {Deaer Mekeckren,

" The Sen Ehjo Lagoon Conservancy (SELC) is upposcd to thxs pm;er:t bemg piaccd upon
" the above statedpropcnyandwouldlﬁcem add these comiments for the appeal record. -
" -The SELL has opposed this project through the local city Planning Commission and the
. *City Coungil.. Since this property is within the boundaries of the coastal zone we have .
- appeal rights to the California Coastal Commiission. Bécause.the history of the'site we - a
would like to first stare with'some backgmmd hmory from the Comm:ssmn heanngs tbat -

3 . occumed 0 Aprﬂ, July, and August of 1996.

e mxtxai project (95-150 DR/CDP/EIA., APN: 259*191 14) ‘hat the City of Encinifas
. approved was to allow fill of the 100, year flood plain; destroy wetlands, and to construct -

- a refail nursery on site. ‘I'hxswasopposedbvtheSELCatth:Comxwenhwmgsand R

o .eventually denied by the Commission. The applicant then applied for a reconsxdemuqn

. ‘whenﬂ:anngicapmnﬁnemshadcomlofth:Ccmmsammmepmpctwas
s appmvcd. o

. During. thc mmat Comnnss:m hwmg me s.pplmnt stated that the only reason thc

- .. project was nesded waé to alleviate flooding that was a réshit of the construction of the .
- - La Bajada bridge. The construction of the bridge cansed a stiift in surface water flow and

flooded a portion of the applicant’s property that was in'the 100 year flood plain. The =~~~ ’
mmalplamhadammdnmsaycnﬂ!enewpmdthmwasmbeconsmmmalléwﬂem

. " flooding  The applicant stated that the only reason that 4 building was shown; was -

. because the City of Encinitas heil suggested that he place one there. This is because his - |
: ,approved pm_qect ‘would rmsehml out of the. ﬂood plain and allow a deveiopable pad.

POBOXW-EVMAS-GMOMWM . T
(?60)4363944 o ‘ _ RETED O FECTLLED PAPER



The Commission’s denial was due to many factors relating to this project. First, there
were wetlands that were going to be destroyed due to the filling of the area. Second,
filling in the 100 yesr flood plain was not consistent with the LCP or the General Plan.
The root problem was flooding and filling in the area was the only proposed plan by the
applicant Commission Staff and the SELC disagreed with the applicant stating that the
drainage problem could be controlled by other (less damaging) means. The Conmission
agreed and denied the permit.

The applicant’s request for a reconsideration was approved by the Commission. The
amount of fill was reduced and the buslding was removed from the plans. The project
was completed which brings s up to date.

Currently, the LCP has not been modified to list this property as being able to withstand
perindic flooding. Therefore, it is still considered floodplain and is inconsistent with the
LCP. The applicant has a reasonable use of his property and is looking to expand an
already massive shopping center that is currently for sale.

The Commission was led to believe that this area would remain an open grassy area and
that development was not going to take place. This piecemeal approach to development
is destroying the not only the environment, but the process in which permitting is
allowed, This project will set a precadent up and down the watershed that you can get a
permit to fill your Jand due to flooding and then comeback later to develop it.

We manage the lagoon on a watershed basis and it’s getting harder and harder to control
this style of development. The San Elijo Lagoon is listad a8 2 303d impaired waterbody
for sediment and nutriems. If the floodplain cantinues to be filled and developed the
Jagoon will suffer,

We ask that you please deny this project and send a message that poor development
practices will not be the standard. Thank you for this opportunity to supply these
comments.

Sincerely,

@;\m&w

ug Gibson
Executive Direstor, SELC
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’ COASTAL COMMISSION
September 28, 1998 SAN DIEGC COAST DISTRICT

Lee McEachemn

California Coastal Commission

3111 Camino Del Rio North; Suite 200
San Diego, CA 92108-1725

Re: Staff Repoﬁ for Coastal Commission Appeal #A-6-ENC-98-109. West Village, Inc. / Pete
Fletcher; Design Review and Coastal Development Permit for Property Located at 160 South
Rancho Santa Fe Road. City Case No. 98-028 DR/CDP/EIA.

Dear Mr. McEachern:

Thank vou for providing a copy of the above referenced staff report to the City of Encinitas. This

correspondence is written to correct a statement which appears within the first paragraph on page 8

of that report. The statementreads: “Although this area was filled. it appears that it continues 10 be
. within the floodplain and therefore subject to the floodplain policies and ordinances.”

Please be advised that the City’'s Municipal Code (Chapter 30.04) definition of “Floodplain™
(enclosed) reads: “FLOODPLAIN shall mean the channel and the relatively flat area adjoining the
channel of a natural stream or river which has been or may be covered by floodwater; specifically,
those areas shown as subject to inundation on the flood insurance rate maps published by the
Federal Emergency Management Agency or the current City maps designating floodways.”

Consistent with this definition, FEMA Map No. 06073C1061 (revised November 10, 1997;
enclosed) clearly indicates that the Fletcher property is not lacated within the area subject to 190-
vear flood inundation. I have enclosed 2 memorandum from-City Senior Civil Engineer Hans
Jensen dated September 11, 1998, which acknowledges this fact. Should you have any questions
related 1o this correspondence, please do not hesitate to contact me by telephoning (760) 633-2713.

Sincerely, Qﬂ/\
C&A«MQ

Craig R. Olson

Associate Planner

EXHIBIT NO. 6
ol Anne Flewcher ‘ APPLICATION NO,

' . Hans Jensen, Senior Civil Engineer A-8-ENC-98-109
Bill Weedman, City Planner Letter from City of

Encinitas
w/attachments
Page 1 of 4

California Coastal Commission
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" GITY OF ENCINITAS
MEMORANDUM

Date: September 11, 1998

7l
Al ]
FROM: - #Hans Carl Jensen
Senior Civil Engineer

SUBJECT:  rcMA Maps
The FEMA maps issued June 19, 1997 by FEMA depict the legal floodplain within the City of

Encinitas. The maps have been amended in the area of the La Bahada Bridge by FEMA on
November 10, 197

O e NN e

B N

Ly By B e



\\
CITY OF ENCINITAS
060726

IONE X

z5
1 SAN DIEGO
COUNTY

'/ ?’////,22) [ maP LEG'

/ — = A S, | .
U~ | |G e
Y

- {/7//\//%//" / UrmecRroRAToD. AR

5 I 4 ,///)' /‘..“"f%/g o - %
2 ;ﬁ///}'&%//{%’ .

£ MO

s
<

ZONF ¥

NOTE: MAP AREA SI
TOWNSHIP 13 SOUT
RANGE 4 WEST,

JOMWS PAREL W/

O et ot AR e 10 Y




Federal GIEIP?EQQHCY Management Agency
s ”Washm ton, D.C. 20472

L'\Ll"‘ul(llll'\
COASTAL COMASSION

CERTIFIED MAIL SAN DIESG Cuast bistricT N REPLY REFER TO:

RETURN RECEIPT REQUESTED Case No.: 97-09-1093P
The Honorable Bill Horn Community: San Diego County, California
Chairman, San Diego County Community No.: 060284
Board of Supervisors Panels Affected: 06073C1061 F and 1063 F
1600 Pacific Highway, Room 335 Etfective Date of
San Diego, California 92101 Tnic Revision: . NOV 1.0 1997
102-1-A-C

Dear Mr. Hom:

This responds to a request that the Federal Emergency Management Agency (FEMA) revise the effective
Flood Insurance Rate Map (FIRM) and Flood Insurance Study (FIS) report for San Diego County,
California and Incorporated Areas (the effective FIRM and FIS report for your communiry), in accordance
with Part 65 of the National Flood Insurance Program (NFIP) regulations. In a letter dated August 7,
1997, Mr. Dwight G. Smith, Deputy Director, Deparunent of Public Works, County of San Diego,
requested that FEMA revise the FIRM and FIS report to show the effects of a bridge on the La Bajada
(Encinitas Boulevard) crossing of Escondido Creek approximately 20,650 feet upstream of the Pacific

Ocean.

All dawa required to complete our review of this request were submirted with letters from Mr. Smith.

We have completed our review of the submitted data and the flood data shown on the effective FIRM and
FIS report. We have revised the FIRM and FIS report to modify the elevations and floodplain and
floodway boundary delineations of the flood having a l-percent chance of being equaled or exceeded in
any given year (base flood) along Escondido Creek. As. a result of the modifications, the base flood
elevadions (BFEs) for Escondido Creek increased; the width of the Special Flood Hazard Area (SFHA),
the area that would be inundated by the base tlood, decreased; and the width of the regulatory floodway
increased in some areas and decreased in other areas. The modifications are shown on the enclosed
annotated copies of FIRM Panel(s) 06073C1061 F and 06073C1063 F, Profile Panel(s) 84P and 85P, and
affected portions of the Floodway Data Table. This Lenter of Map Revision (LOMR) hereby revises the
above-referenced panel(s) of the effective FIRM and the affected portions of the FIS report, both dated
June 19, 1597.

Because this revision request also affects the City of Encinitas, a separate LOMR for that community was
issued on the same date as this LOMR.

The modifications are effective as of the date shown above. The map panel(s) as listed above and as
modified by this letter will be used for all tlood insurance policies and renewals issued for your community.

EXHIBIT NO. 7

APPLICATION NO.
A-6-ENC-98-109

ki Letter from FEMA w/
: attachments

Page 1 of 5
cCalifomia Coastal Commission




The following table is a partial listing of existing and modified BFEs:

Existing BFE Modified BFE

Location (feet)* (feet)*
2,100 feet downstream of Encinitas Boulevard ~31 32
Just upstream of Encinitas Boulevard 33 34
1,300 feet upstream of Encinitas Boulevard 37 37

*Referenced to the National Geodetic Vertical Datum, rounded to the nearest whole foot

Public notification of the proposed modified BFEs will be given in The San Diego Union-Tribune on or
about December 4 and December 11, 1997. A copy of this notification is enclosed. In addition, a notice
of changes will be published in the Federal Register. Within 90 days of the second publication in The San
Diego Union-Tribune, a citizen may request that FEMA reconsider the determination made by this LOMR.
Any request for reconsideration must be based on scientific or technical data. All interested parties are on
notice that, until the 90-day period elapses, the determination to modify the BFEs presented in this LOMR
may itself be modified.

Because this LOMR will not be printed and distributed to primary users, such as local insurance agents and
mortgage lenders, your community will serve as a repository for these new data. We encourage you to
disseminate the information reflected by this LOMR throughout the community, so that interested persons,
such as property owners, local insurance agents, and mortgage lenders, may benefit from the information.
We also encourage you to prepare a related article for publication in your community's local newspaper.
This article should describe the assistance that officials of your community will give to interested persons
by providing these data and interpreting the NFIP maps.

We will not physically revise and republish the FIRM and FIS report for your community to reflect the
modifications made by this LOMR at this time. When changes to the previously cited FIRM panel(s) and
FIS report warrant physical revision and republication in the future, we will incorporate the modifications
made by this LOMR at that time.

The floodway is provided to your community as a tool to regulate floodplain development. Therefore, the-

floodway modifications described in this LOMR, while acceptable to FEMA, must also be acceptable to
your community and adopted by appropriate community action, as specified in Paragraph 60.3(d) of the
NFIP regulations.

This LOMR is based on minimum floodplain management criteria established under the NFIP. Your
community is responsible for approving all floodplain development, and for ensuring all necessary permits
required by Federal or State law have been received. State, county, and community officials, based on
knowledge of local conditions and in the interest of safety, may set higher standards for construction in the
SFHA. If the State, county, or community has adopted more restrictive or comprehensive floodplain
management criteria, these criteria take precedence over the minimum NFIP criteria.

The basis of this LOMR is, in whole or in part, a channel-modification project. NFIP regulations, as cited
"in Paragraph 60.3(b)(7), require that communities ensure that the flood-carrying capacity within the altered
or relocated portion of any watercourse is maintained. This provision is incorporated into your

'3
14




"
J

community's existing floodplain management regulations. Consequently, the ultimate responsibility for
maintenance of the modified channel rests with your community.

This determination has been made pursuant to Section 206 of the Flood Disaster Protection Act of 1973
(Public Law 93-234) and is in accordance with the National Flood Insurance Act of 1968, as amended
(Title XIII of the Housing and Urban Development Act of 1968, Public Law 90-448), 42 U.S.C.
4001-4128, and 44 CFR Part 65. Pursuant to Section 1361 of the National Flood Insurance Act of 1968,
as amended, communities participating in the NFIP are required to adopt and enforce floodplain
management regulations that meet or exceed minimum NFIP criteria. These criteria are the minimum and
do not supersede any State or local requirements of a more stringent nature. This includes adoption of the
effective FIRM to which the regulations apply and the modifications described in this LOMR. Our records
show that your community has met this requirement. '

A Consultation Coordination Officer (CCO) has been designated to assist your community. The CCO will
be the primary liaison between your community and FEMA. For information regarding your CCO, please

contact:

Ms. Dorothy M. Lacey
Director, Mitigation Division
Federal Emergency Management Agency, Region IX
The Presidio of San Francisco, Building 105
San Francisco, California 94129-1250
(415) 923-7177

If you have any questions regarding floodplain management regulations for your community or the NFIP
in general, please contact the CCO for your community at the telephone number cited above. If you have
any technical questions regarding this LOMR, please contact Mr. John Magnotti of our staff in
Washington, DC, either by telephone at (202) 646-3932 or by facsimile at (202) 646-4596.

Sincerely,

Fredérick H. Sharrocks, Jr., Chief
Hazard Identification Branch
Mitigation Directorate

o v

Enclosure(s)

cc:  The Honorable John Davis
Mayor, City of Encinitas

Mr. Douglas M. Isbell /
Deputy Director
Deparmnent of Public Works
County of San Diego



CHANGES ARE MADE IN DETERMINATIONS OF BASE FLOOD ELEVATIONS FOR THE CITY
OF ENCINITAS AND THE UNINCORPORATED AREAS OF SAN DIEGO COUNTY, CALIFORNIA,
UNDER THE NATIONAL FLOOD INSURANCE PROGRAM

On June 19, 1997, the Federal Emergency Management Agency identified Special Flood Hazard Areas
(SFHAs) in the City of Encinitas and the unincorporated areas of San Diego County, California, through
issuance of a Flood Insurance Rate Map (FIRM). The Mitigation Directorate has determined that
modification of the elevations of the flood having a 1-percent chance of being equaled or exceeded in any
given year (base flood) for certain locations in this community is appropriate. The modified base flood
elevations (BFEs) revise the FIRM for the communities.

The changes are being made pursuant to Section 206 of the Flood Disaster Protection Act of 1973 (Public
Law 93-234) and are in accordance with the National Flood Insurance Act of 1968, as amended (Title XIIT
of the Housing and Urban Development Act of 1968, Public Law 90-448), 42 U.S.C. 4001-4128, and 44
CFR Part 65.

A hydraulic analysis was performed to incorporate a bridge on the La Bajada (Encinitas Boulevard)
crossing of Escondido Creek approximately 20,650 feet upstream of the Pacific Ocean and has resulted in
a revised delineation of the regulatory floodway, a decrease in SFHA width, and increased BFEs for
Escondido Creek. The table below indicates existing and modified BFEs for selected locations along the
affected lengths of the flooding source(s) cited above.

- Existing BFE Modified BFE
Location (feet)* (feet)*

2,100 feet downstream of Encinitas Boulevard 31 32
Just upstream of Encinitas Boulevard 33 A 34
1,300 feet upstream of Encinitas Boulevard 37 37

*National Geodetic Vertical Datum, rounded to nearest whole foot

Under the above-mentioned Acts of 1968 and 1973, the Mitigation Directorate must develop criteria for
floodplain management. To participate in the National Flood Insurance Program (NFIP), the community
must use the modified BFEs to administer the floodplain management measures of the NFIP. These
modified BFEs will also be used to calculate the appropriate flood insurance premium rates for new
buildings and their contents and for the second layer of insurance on existing buildings and contents.

Upon the second publication of notice of these changes in this newspaper, any person has 90 days in which
he or she can request, through the Chief Executive Officer of the community, that the Mitigation
Directorate reconsider the determination. Any request for reconsideration must be based on knowledge
of changed conditions or new scientific or technical data. All interested parties are on notice that until the

+90-day period elapses, the Mitigation Directorate's determination to modify the BFEs may itself be
changed. ‘




2
. Any person having knowledge or wishing to comment on these changes should immediately notify:

The Honorable John Davis
Mayor, City of Encinitas
505 South Vuican Avenue
Encinitas, California 92024 .

OR

The Honorable Bill Horn

Chairman, San Diego County Board of Supervisors
1600 Pacific Highway, Room 335

San Diego, California 92101
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County of San Biego

STEPHEN THUNBERG DEPARTMENT OF PUBLIC WORKS OO TRANSIT seRvicEs
(619) 694-2212 COUNTY SURVEYQOR

FAX: {819) 268.0461 FLOOD CONTROL

LOCATION CODE S50 5555 OVERLAND AVE, SAN DIEGO, CALIFORNIA 92123.1285 WASTEWATER MANAGEMENT

October 8, 1998 ‘m
Ny vy 1988
Coa CA“:OQN'A
SAN D:ecT;o ch"f‘SS'ON
Lee McEachem | AST DISTRICT

California Coastal Commission
3111 Camino Del Rio North, Suite 200
San Diego, CA 92108-1725

Dear Mr. McEachern:

CALIFORNIA COASTAL COMMISSION STAFF REPORT APPEAL #A-6-ENC-98-109

At the request of Mr. Peter T. Fletcher, San Diego County staff met on Wednesday,
October 7, 1998, to discuss the Coastal Development Permit for the property located at
160-162 South Rancho Santa Fe Road in the City of Encinitas. A copy of the Staff
Report for Coastal Commission Appeal #A-6-ENC-98-109 and a copy of the
ALTA/ASCM Land Title Survey / West Village / 160-162 South Rancho Santa Fe Road
prepared by Nasland Engineering was provided by Mr. Fietcher.

It was noted that the Coastal Commission report stated on page 8, first paragraph, that
"Although this area was filled, it appears that it continues to be within the floodplain and
therefore subject to the floodplain policies and ordinances." County staff has reviewed
the Title Survey and found that the lines of inundation for the100-year floodplain as
shown on the plan are the same as those shown on the County Flood Plain Map 314-
1695, revised to reflect the construction of the La Bajada bridge (Attachment 1) and the
FEMA Letter of Map Revision, (LOMR) dated November 10, 1997 (Attachment 2).
These lines of inundation clearly show that the Fletcher property is not located within
the area subject to the 100-year floodplain.

EXHIBIT NO. 8
APPLICATION NO.
A-6-ENC-98-109

Letter from County of
San Diego re: revised
floodplain maps

Page 1 of 7

7 atifmrmis Maantal Pammiecin .




Mr. McEacherm
Page 2
October 8, 1998

The San Diego County floodplain map revision is in accordance with the FEMA Flood
Insurance Rate Map revision of Panel 06073C1061F. The floodplain and floodway lines
were revised in the immediate vicinity of the La Bajada Bridge and were based on a

hydraulic study dated May 1997, prepared by Dr. Howard Chang.

if you have any questions regarding the County Flood Plain Map, or the EMA LOMR,
please contact Mr. Donald See at (619) 874-4106.

Very truly yours,

DOUGLAS M. ISBELL, County Engineer
Department of Public Works

DM!I:DS:adm

cc: Peter T. Fletcher



FLOODING SOURCE FLOODWAY BASE FLOOD ‘ ' = B
WATER SURFACE ELEVATION
CROSS SECTION oisTance! wiotu ;%2%: }2":%%"2 ' REGLLATORY HOOoWAY HLOBDWAY INCREASE
FEET) SECOND} {FEET NGVD)
Escondido Creek
(Below Lake Wohlford)

A 11,025 668 3,065 6.9 13.2 13.2 13.2 0.0

B 12,569 1,290 8,331 2.5 15.1 18.1 15.1 . 0.0

c 14,054 1,230 6,299 3.3 15.6 15.6 15.6 0.0

D 14,887 1,202 4,902 4.3 16.1 16.1 16.2 . 0.1

E 16,040 ] 1,065 2,664 7.9 18.6 18.6 18.7 0.1

F 17,729 312 1,750 12.0 28.5 28,5 28.5 0.0

G 18,531 1,211 10,475 2.0 31.9 31.9 32.1 U.2

H 19,456 | 1,125 8,004 2.6 32.0 32.0 32.2 0.2

1 20,627 400 2,925 7.2 33.2 33.2 33.2 0.0

J 20,672 400 2,942 7.1 33,8 33.5 33.86 0.1

K 21,927 798 4,633 4.5 37.2 37.2 317.4 0.2

L 23,639 548 3,152 6.1 40.4 40.4 40.7 0.3

M 25,313 580 3,569 5.9 45.3 45,3 , 45.5 0.2

N 25,771 550 2,393 8.8 45,8 45.8 46,1 0.3

0 26,606 977 2,069 10.2 51.5 51.5 51.5 0.0
REVISED DATA P 27,378 1,005 5,392 3.9 55.7 55.7 55.8 0.1
Q 28,116 | 1,163 | 4,861 4.3 56.5 56.5 56.6 0.1

R 28,780 858 3,536 5.9 57.7 $7.7 57.8 0.1

S 29,578 795 3,347 6.3 60.5 60.5 60.6 0.1

T . 30,905 254 1,835 11.4 65.3 65.3 65.3 0.0

U 55,660 180 1,796 10.6 367.3 367.3 367.3 0.0

v 58,990 395 1,956 9.7 399.) 399.1 399.1 0.0

W 61,330 152 1,324 14,4 432.2 432,2 432,2 0.0

X 63,130 198 1,420 13.4 464.1 464.1 464,.1 0.0

Y 64,805 234 1,527 12.4 503.9 503.9 503.9 0.0

YA 67,980 194 1,685 11.3 544,17 544.7 544,7 0.0

lpeet Above Pacific Ocean ' REV!SED TO
- :zﬁ { H'T m

w mrewsed

FEDERAL EMERGENCY MANAGEMENT AGENCY | FLOODWAY DATA BA ﬁ:D NOV 10 1997

SAN DIEGO COUNTY, CA

AND INCORPORATED AREAS ESCONDIDO CREEK (BELOW LAKE WOHLFORD)

. . . L L
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TATE CF JAUFCRNIA—THE RESCURCES AGENCY

~ALIFORNIA COASTAL COMMISSION

P.2

PETE WILSCN, Governor

‘(‘:‘é EECL):S:; a:::Rzi:. SUITE 200  COASTAL DEVELQOPMENT PERMIT NO. A-6-ENC-96-34R
oy GO, SA 921081715 Page 1 of Z
379) §21-3Q34

G5 -150 O [ op)eTa

On Ayqust 14 19498

, the California Coastal Commission granted to
West Village Inc./Peter Fletcher

this permit for the development describted below, subject to the attached
Standard and Special Conditions.

Description: Deposition of approximately 750 cubic yards of fill within the

100-year floodplain on an approximately ¢ acre site containing
an existing 60,000 sq. ft. commercial canter.

PROJECT

LOCATION: 160 Scuth Rancho Santa F= Road

, £acinitas, San Diego County.
APN 253-191-14, 25

Issued on behalf of the California Coastal Commission by

PETER OCUGLAS

: Executive uirectzcr
‘II' and

s

IMPORTANT : THIS PERMIT IS NOT VALID UNLZSS AND UNTIL A COPY CF THE PERMIT
AITH THE SIGNED ACKNOWLEDGEZMENT HAS BEZN RETURNED TQ THE COMMISSION OFFICE.

ACKNCWLEDGEMENT

The undersigned permittze acknowledges
receipt of this permit and agrees to
abide by all terms and conditions

thereof.
Sotv2 08 T, Ve
Dats Signatures of Permittee

BT 7 LGS (M

EXHIBIT 2 I, -9
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COASTAL DEVELOPMENT PERMIT NO. A-6=ENC-96-34-3
Page 2 of _2_

STANDARD CONDITIONS:
1.

Notice of Recsipt and Ackpowledgement. The permit is not valid and
development shall not ccmmence until 3 copy of the permit, signed by the
permittee or authorized agent, acknowledging receipt of the permit and

acceptance of the tsrms and conditions, is returned to the Commission
office.

2. Expiratieon. If development has not commenced, the permit will expire two
years from the date on which the Commission voted on the application.
Development shall be pursued in a diligent manner and ccmpleted in a

reasonable period of time. Application for extension of the permit must
be made prior to the expiration date.

3. Gompiiancs. All development must occur in strict ccmpliance with the

prcposal as set forth below. Any deviation from the approved plans must
be revieswed and approved by the staff and may require Commission approval.

Intergratation. Any questions of intent or interpretaticn of any
condition will be resolved by the Executive Director or the Commission.

[94)

inspecticns. The Commission staff shall be allowed %o inspect the site
and the develaopment during construcsion, subject to 24-hour advance notice.
§. Assigzoment. Thz pormit may de assigned to any qualified person, providea .
‘ assignee fTiles with the Commission an affidavit accepting all terms and

conditions of the permit.

Terms 2nd Cconditions Run with the tand. These terms and conditions shall
be perpetual, and it is the intention of the Commission and the permittee

to bind all future owners and possessors of the subject property to the
terms and conditions.

SPECIAL CONDITIONS:

The permit is subject to the following conditiens:

V. Einal Grading Plan. Prior to the issuance of the ccastal development

peymit, the applicant shall submit final project grading plans for review and
written approval of the Executive Director. Said plans shall first be

approved by the City of Encinitas and be in substantial conformance with the
ggbm;g;zd alternate remedial grading plan by Nasiand Engineering, dated May

2. Mitigation/Monitoring. The applicant is rsquired to implement a
mwtwgatﬁcq and monitoring program fer wetland impacts as detziled in the
Wetland Mitigation and Revegetation Plan for West Village Center prepared by
Dudek and Associates, Iac., dated Augus- 9, 1996. Said plan, which is based '
on the Wetlands Delineation Report for West Village Centar by Dudek and .
AssocTates, datad May 24, 1996, requires that wetlands imgacts be mitigated at

a ratic ¢f 1.5 to 1.

(2518P)

1/ =77



CATE. OF CHIUFQMUA - THE AEIOURCES AGCENCT

ALIFOK]NIA COASTAL COMMISSION
AN DIEGO ARTA

l11’C.AMINO Q€L RIO NORTH, 3UITY 200
AN OIBGO, CA  $2108-172S
19) 1214038

West Village Inc.
162 S. Rancho Santa Fe Road, Suite B-70
Encinitas, CA 92024
T OF A PTAN
Date: _Septemper 12,1996

Applicant: _West Village Inc,

Docurment or Plans: 1, _Final Plars for zmading (750 cubic vards) annroved bv the Citv of
Encinitas,

Submuitted in compliance with Special Cernditon(s) No(s).: !
of Coastal Development Permit No. A-A-ENC-04-3.L

3 U\

. Remaining Speciai Condition(s): ___** “gne **

Materzal submitted in compiiance with said Special Condition(s) of your development
permit has besn reviewed by the District Director and found to fulfill the requirements of

said conditon(s). Your submitted mateial and a copy of this letter have been made a
part of the permanent file.

.
Sincerely,

Charles Damm
Disaict Direcior

Bv: /77

/

(9634Rnoa.dac) /

=]/
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TF JALUFCRNIA=THE REICURCES AGENCY
A

LIFCINIA COASTAL COMMISSICN
SIECT COAST AREA - .
ZaminG JEL O NCRTH, SUITE 120 NDats Sentamber 11, 1998
| BIEGRD. SA PUICE-ITE -

n £27.403%

Application No. _A=8-ENC-2A-34.7

Page 1 of 2

taaa——aptessmpp——

NQTTCT QF INTENT TQ ISSUE PERMIT

-
(Y

Aygqusy 14 139§ , the Cilifarnia Coastal Ccmmission approved the

izplication of West Yillsge Ing /Patar Flateher . subject &2 ;
the attacned stzndard and special conditicns, Tor the deveicpment described :
below: '

Descripiicn: Depesition of approximataly 750 cubic yaras of fil11 within the
1C0-year floodolain on an approximazaly § acrz site contiining
in existing £Q,000 sg. 7. commercial cantsr.

FROGECT

LICATION: 130 Scuth Rancho Sant: Fe Read, Zncinitas, San Disgo County.
APN 253-137-124, 25

Tna permit wiil be held in the San Oi2qo Oistricr Offica ~Ff *ha Commizgion,

cencing Tuifiilment of Special Condiiicens 1 WAhen tnesa

cengiticns nave been satisfiad, %the permit will be issuea.

CHARLES CAMM

OISTRICT OIRECTCR
8Y

Vi

/=12



NOTICE OF

INTENT TG ISSUE PERMIT NO. A=3=2NC-36-324-3
Page 2 of _2

TANDARD CTMOTTICNS:

2 Reczint ind Acknowiadgemen:. The permit is not
cement shall not commencz untd
T o}

/alid and
3 ccoy of the permit, signed by the
autherizag igent, -cxncwiadaﬂaq racsipt of the permit ang

<28 or ace
acceptancs of the %zarams i: returned tc the Commissicn

and cznditions,

2. Eapirition. —If development has not ccmmencad, tie permit will expirz two

years frcm ne date on wnich the Ccmmission voted cn the aputsCAtwon.

Develaogment shall be pursued in a diligent manner and comoieted in a

reasonable pericd of time. Application for exisnsicn of the permit must
be made pricr to the expiraticn date.

Lad

. Ccmpiiznga. Ai} development must occur in strict compliance with the
prepesal as szt forth below. Any deviaticn Trem the approved plans must
be raviswed 3nd agorsved by the staff and may requirs Commissicn approval.

4. infsr=-st3fion. Any questions of i

cendition will Se rzsolveq by the £

ntsn
xecy

(l r!
-~ €

<ion of any
S

va O he Commission.

(%3]

Engge;;ign:. The Cecmmissicn staff shall 2e allewe
and Ihe aeveroument during censtructicn, subject © ~ncar auvanca nc: cs

[e 4]
.

Assignment. The permit may be assigned ts any quali
assignes Files with the Commissicn an arvidavit accep
cangiTions of tha zarmit.

e, o

, praovided
grms and

Tarms ind Condi=igns Run with *he iLand. T
be persetual, and it is the intenticn of the
te bind all futura owners and pessassors of
terms ind conditions.

es srms and conditionsg sh

z ail
Ccmm1 ssien znd the permittize
the subject property to the

SPECIAL CONDITIONS:

The permit is subject to the following cenditicns:

@. Einal Grading Plan. Pricr ta the issuanca of the coastal development
permit, the applicant shall submit final project grading pians for raview and
writtan aporoval of the fxecutive Directer. 3aid plans shall FirstT be
approved by the City of Encinitas and be in substantiai conformance with e
;#bm;gzzc iltzrnate rsmedial grading plan by Nasland Encineering, datad May

z, Mitigation/Menitaring,

The applicant is r

) equirsd to implement a
mitigation and monitoring program for wetland impacts as detailed in the

Wet Iand Mitizaticn and Revegataticn Slan for West Villags Centzr prepared by
Oudek zand Assaciates, Inc., dateq Aggust ¥, 1996. Saic zian, wnich is daszs
an the Wetiands Delinezzicn Reporst 7or West Viilage Cantar b; Oudek and
Assccfaxks datad May 24, 1396, raquires that wetlanas impacts be mitigatad at
d ratio o7 1.3 o 1.

(8299N)

)& =13




County of San Bieqo ®

COUNTY ENGINEERING
COUNTY AIRPORTS
STEPHMEN THUNBERG

COUNTY ROAD COMMISSION
OIRECTOR DEPARTMENT OF PUBLIC WORKS O RaRaIT SERVICES
(619) §94.2212 COUNTY SURVEYQR
FAX: {519} 168.0461 FLOQU CONTROL
LOCATION CQDE S50 5555 QVERLAND AVE, SAN DIEGO, CALIFORNIA 32122.1295

«

ey

WASTEWATER MANAGEMENT

'

October 8, 1958

SEUPPIRGIITR Nt 1Y 2 2 NI SRR

Lee McEachem

California Coastal Commission

3111 Camineo Del Rio North, Suite 200
San Diego, CA ©2108-1725

Dear Mr. McEzachern:

CALIFORNIA COASTAL COMMISSION STAFF REPORT APPEA'L #A-6-ENC-88-109

At the request of Mr. Peter T. Fletcher, San Diego County staff met on Wednesday,
October 7, 1988, to discuss the Coastal Development Permit for the property located at
160-162 Scuth Rancho Santa Fe Road in the City of Encinitas. A copy of the Staff
Report for Coastal Commission Appeal #A-6-ENC-28-109 and a copy cf the
ALTA/ASCM Land Title Survey / West Village / 160-162 South Rancho Santa Fe Road
prepared by Nasland Engineering was provided by Mr. Fletcher.

It was noted that the Coastal Commission report stated on page 8, first paragraph, that
"Although this area was filled, it appears that it continues to be within the floodptain and
therefore sutiject to the floodplain policies and ordinances." County staff has reviewed
the Title Survey and found that the lines of inundation for the 10C-year flecdplain as
shown on the plan are the same as thase shown on the County Ficod Plain Map 314-
1695, revised to reflect the construction of the La Bajada bridge (Attachment 1) and the
FEMA Letter of Map Revision, (LOMR) dated November 10, 1697 (Attachment 2).
These lines of inundation clearly show that the Fletcher property is not located within
the area subject to the 100-year floodplain.

P

EXHIBIT D



Mr. McEachern
Page 2
October 8, 19G8

The San Diego County floodplain map revision is in accordance with the FEMA Flood
Insurance Rate Map revision of Panel 06073C1061F. The floodplain and floodway lines
were revised in th&immediate vicinity of the La Bajada Bridge and were based on a
hydraulic study dated May 1997, prepared by Dr. Howard Chang.

If you have any questions regarding the County Floed Plain Map, or the EMA LOMR,
please contact Mr. Donald See at (619) 874-4106.

Very truly yours,
< = s

DOUGLAS M. ISBELL, County Engineer
Department of Public Works

OMI:DS:adm

ce: Peter T. Fletcher
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Septemper 25, 1598

It

Ms. Anne Fietcher

West Villages, Inc.

162 S. Rancho Santa Fe Road
Suite E-S0

Encinitas, CA 92024

Dear Ms. Fletcher: -

This lemer serves as a follow-up t0 our July 9, 1998 site visit of e West Vilage Canter
(Local Permit $P-028 DR/CDP/EIN). You recuesied that the Deganiment review the March 1963
[tial Study prepared by the Ciry of Encinitas for the West Village Center, a develocment projec:
mvelving the consiruction of a 4,360 square fect office/rerai] building and 2 200 square foet Kosk
within the existing West Village Commercial Canter. The dosk weuld e tuilt on exising pariing
let and the officeirerail buiiding weuld be place? on ar :xXisting pad. AJer review of the projec:-
reiated mazaciais, the Depariment has corncurred »ith the Ciry that thers wWill e no signifcant impacts
10 wilclife or zztitat Tom this project. The existing zad has Seen previcusiy graded aad 's out of the
Escondide Crask ficedplain so no adéitional direcs impacts will cczur. Incirect impacts (lightng,
noise, erosicn) Qave been addressed and the Ciry zpprovals have included measures to reduce their
cotential harm 10 biclogical resources. ‘

Please fesi free 0 contact me if there are other issues regzrding the propersy [ can te
reached at the letzerhead address, or by telepherne at (81%) 467- 4201

Smc arait

we wa ¥,
P

Ronald D Rempe!
Rzgional Manager, Ragicn $

EXH\B!T__L

i
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vis. Flewnes

[ -~
Septembel 25,1598

Page 2
¢g’s continued

City of Eacinitas
Craig Olscn

Coastal Ccrmrfr"s.g._ion
Lee VicEchem
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September S, 1998

Rusty Arejas

Chairman, California Ccastal Commission k\
111 Camino det Rio North, Suite 200 T

San Diego. Ca $2108-1725 A

Re: Coastal Commission Appeal
A-5-ENC-88-109
Local Permit 58-028-OR/CDE/EIA
West Village, Encinitas CA

Tne San Eiijo Lagoen Foundation owns the River mouth to the sez, five parceis
totaling © acres at the westerly end of the 888 acre San Elijo Lagoon Park.

The Fcundation represents the original political success in converting an
acproved 5C0 home sutdivision in the lagoon o the present scen
sgace park .

Land use batiles were st the hear of our efferts. Thers wouid have
been No lagoon park withcut comoromise. ’

The San Eiijc Lageon Foundation has a policy of net re~challenging a
iand use decision mace during the onginal heanng orocess wnether
we chcse 10 have input or did not chocse to cantribute.

\.-:,.1:.‘. .-k

The cresent case in ocint is the West Village or Harvest Ranch appiication for an
improvement,

The Caestai Commission issued 2 grading pemit in 1€€€. The San Elijo
Foundation did not challenge. The btasic commitment Dy the developer was (¢
contricute open space acreage to the San Elije Park (Gift to Wiidlife Cons.
Socard.)

The Board of the San Fiijo Foundation has no cbjection tc the West Village
oropesal. Thrae acres of mitigation land in Escondide Creek is to be deeded to
WC8 when permits are approved. We appiaud this “compromise” and the
acditicnal lagoon park zcreage.

Yours very truty

d‘v\\%
Thomas R. Cl oue!ter‘

-~ y
C& Pete Fielcher Pas: Chairman ‘

Enc Locge
Scstt Englehomn EXHIBITNO. 4

APPLICATION NQ.
% Nen-Profit Zducatonal Fauncanon Dedicated 1o e Management and Sanancemen: of the 3an Siic Lagoon 15 Coastai s A,_s_ENC,g 8. 1 09
Concritutions are ax Dedugnnie.

EXHIBIT__5_

Letters of Support

Sgitfomia Coasa Commisser
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Septembper 28. 1998

2e McEachem—=.
California Coastal Commission
53111 Camino Del Rio North: Suite 200
San Diego. CA 92108-1725

Ra: Stalf Report for Coastal Commission Appeal #A-6-ENC-98-100. West Village Inc. / Per2

Fletcher: Design Review and Coastal Development Permirt for Property Located at 160 South
Rancho Santa Fe Road. Citv Case No. 98-028 DR/.CDP/EIA.

Dear Mr. McEachem:

Thank vou for providing a copy of the above referenced staff regort o the City of Encinitas. This
correspondences is wrilten (o correct a statement which appears within the first paragraph on page 8
of thatregort. The statement reads: “Although this area was tilled. it appears that it continues to be
within the floodplain and therefore subject to the tfloodplain policies and ordinances.”

Please be advised that the Citv's Municipal Code (Chapter 30.0+) definition of “Floodplain™
{enclosed) reads: "ELOODPLAIN shall mean the channel and the relauvely flat area adjoining the
channel of a natural stream or river which has been or may be coversd by floodwater: specifically,
those areas shown as subject to inundation on the flood insurance rate maps published by the
Federal Emergency Management Agencv or the current City maps designating floodways.”

Consistent with this definition. FEMA Map No. 06073C1061 (rzvised November 10. 1997:
enclosed) clearly indicates that the Fletcher property is not located within the area subject to 100-
vear flood inundation. [ have enclosed a memorandum from Ciry Senior Civil Engineer Hans

Jensen dated September 1 1. 1998. which acknowledges this fact. Should vou have any questions
related to this correspondence. please do not hesitate to contact me by i2lephoning (760) 633-2713.

Sinceraly,

CraigR. Olso
Associate h.rmer

< Anne Fletcher
Hans Jensen. Senior Civil Engineer
Biil Wesdman. City Planner

EXHIBIT, é_,..,._’
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CITY OF ENCINITAS
MEMORANDUM

l ) Date: Septemkber 11, 1558

i

' —

al
_ Al
FROM: A #Fans€Carl jersen

Senior Civil Zngineer

|
|
!
i
3 SUBJECT:  F=MA Maps
|
'1

‘The FEMA mams issued Tume 70 1687 hy¢ TTMA dami ; Seedaiain within the O
tine rzvlA mazs sued June 19, 1697 by FIMA dericr e legal Icodpiain within the i
e : : 3 .

H oy -y e - s, i ’ M - » . - . - ——
joncmitas. The magts fave Seen amenced in the arez of the La Zahacda 3ridgs v FIMA ¢
N - * - LR odund = = )
November 1C, 13¢7

! .

'

°

|

|
i
|
|
|
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reopen their permit --

COMMISSIONER RANDA: Mr. Chairman.

MR. FLETCHER: -- and delay the bridge.

COMMISSIONER RANDA: Mr. Chairman.

CHAIR CALCAGNO: Commissioner Wan.

COMMISSIONER WAN: Before I proceed, is the pub
hearing closed? or, is this the =--

CHAIR CALCAGNO: No. The public hearing -- in
fact, we have other people.

COMMISSIONER WAN: Okay, then I will wait.

CHATIR CALCAGNO: This is questions of the
applicant.

COMMISSIONER WAN: Then I will wait.

CHAIR CALCAGNO: Okay.

If there is nothing more from the applicant, we

will have Andrew Morrow ccme up, I believe.

MR. MORROW: Thank you, Mr, Chairman.

CHAIR CALCAGNO: You might have to come back up
for gquestions, later on.

MR. FLETCHER: Would you like us to leave the
exhibits here?

CHAIR CALCAGNO: You can leave them there.

MR. FLETCHER: Yes.

MR. MORROW: Thank you, Mr. Chairman,

Commissioners, I am Andrew Morrow. I live in Encinitas, a

EXHIBIT_T)
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I am a member of the board of the San Alijo Lagoon
Conservancy.

San Alijo Lagcon Conservancy, a party of record in
this matter, continues to urge the Commission's denial of
this project, as now proposed. While we applaud applicant's
attempt to at least partially address Conservancy concerns
with the reduction in project scope, the project, even as
apparently redefined, still involves an import of fill into a
coastal wetlands, and into the 100-year flood plain.

While it is argued by the applicant that the
reduced amount of flood plain fill would have a minimum
impact on downstream hydrology, the requirement at issue is
simple: the least environmentally sensitive alternative
should be selected.

It can also be argued that the 750-cubic yards of
£ill now proposed by applicant, or 75 large truck loads of
dirt, hardly constitutes a minor amount of fill.

Additionally, applicant would have the Commission
approve a grading plan which would still create a building
pad within the flood plain, raising the issue of ultimate
intent.

The Conservancy agrees with the Commission staff's
contention that additional alternatives exist which should

first be considered.

Applicant asserts, but has made no attempt to
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So, the City of Encinitas recognized this upon our

application. They asked us to make an exhibit, which you
have, showing the actual area subject to inundation. We had
our engineer, Nasland Engineering, do a study, and this is
what resulted.

None of this area is subject to 100-year
inundation, except for a little pocket in here. This is the
grass area. This is the 35-foot knoll.

As I said, the impact of 100-year floods, will be
at slightly over 33 feet, if I am correct.

Is that right, Mr. Nasland?

MR. NASLAND: Yes.

MR. FLETCHER: So, we are talking about a little
panhandle in here that is really subject to the flood.

COMMISSIONER RANDA: Mr. Chair.

MR. FLETCHER: So, I hope that helps.

CHAIR CALCAGNO: Okay.

COMMISSIONER WEAR: Mr. Chairman.

COMMISSIONER RANDA: Can I move for the applicant?

CHAIR CALCAGNO: One question, and then ~-
Go ahead and move it, you want to move it.
[ MOTION }
COMMISSIONER RANDA: Thanks.
I move that the Commissioner grant the permit for

the proposed development, subject to the condition below on

EXHIBIT 8
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the grounds of development, as conditioned will be in
conformity with the adopted City of Encinitas Local Coastal
Plan. And, I further grant the applicant's request that the
Commission approve the original remedial grading plan,
approved by the certified City of Encinitas -- including the
special conditions?

CHAIR CALCAGNO: Okay, do we --

COMMISSIONER RANDA: The special condition No. 2,
the permit be subject to the following conditions: (1)
mitigation/monitoring, the applicant requests adoption of its
submitted wetlands mitigation and monitoring plan, prepared
by Dudek and Associates, dated August 9, 1996.

CHAIR CALCAGNO: Okay, is there a "second"?

COMMISSIONER WEAR: Second.

CHAIR CALCAGNO: It has been moved --

COMMISSIONER RANDA: Call the question.

CHAIR CALCAGNO: =- and seconded.
Okay.
COMMISSIONER WAN: I would like =-- I haven't had a

chance to even ask my questions.
CHAIR CALCAGNO: Commissioner Wan, you had your

hand up before, and I will let you go ahead and ask you

’question, and then we are going to go for the vote.

CHIEF COUNSEL FAUST: Mr. Chairman, before the

comment, just so it is clear what the Commission is
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discussing.

Could we have clarification on the motion as to
which of the two grading plans is contained within the
motion?

COMMISSIONER RANDA: The certified City of
Encinitas' plan.

COMMISSIONER PAVLEY: The May one?

COMMISSIONER RANDA: The plan approved by the City
of Encinitas, not the alternative remedial grading plan of
May 31.

COMMISSIONER WAN: Okay, with the 18 --

CHIEF COUNSEL FAUST: Okay, not the more recent --

COMMISSIONER RANDA: Not the more recent -~

CHIEF COUNSEL FAUST: -- alternative that was
discussed, but rather the earlier one?

COMMISSIONER RANDA: Correct.

COMMISSIONER GIACOMINI: What do you got? What do
you got, when the applicant wants the 700?

COMMISSIONER PAVLEY: He said the 700 was fine
with them.

COMMISSIONER GIACOMINI: Why do you want to add
another 1000-cubic yards?

COMMISSIONER RANDA: Because, I think the problem
has to be fixed, and they had the right idea to begin with,
and I think the bridge is the problem.
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[ General Discussion ]

CHAIR CALCAGNO: Commissioner, is that the motion
you had before the floor? That is the --

COMMISSIONER RANDA: I would like to hear the
applicant on it.

CHAIR CALCAGNO: OKkay, go ahead, applicant.

MR. NASLAND: D.K. Nasland, again.

It is my opinion that the original plan is a
better solution for the problem we have there,
hydrologically, and how it handles the water.

We brought the alternate plan because we developed
that based upon discussions of what staff was really trying
to get to. As we stated, it is acceptable.

We feel this is a much better design, than the
alternate.

COMMISSIONER RANDA: Then, for the better design,
is why I am calling the motion.

CHAIR CALCAGNO: Okay, there is a motion on the
table.

Commissioner Wan, you have --

COMMISSIONER WAN: I have a series of questions --

CHAIR CALCAGNO: -- and we will let you do that,
because you had your hand up, and then we are going to have
to go for the vote.

COMMISSIONER WAN: Okay. I wanted to get back to

PRISCILLA PIKE
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one of the things. There were a couple of major concerns
that still haven't been addressed.

One of the principle concerns that I have, with
regards to filling in a flood plain, and this in a 100-year
flood plain. The applicant knew that. He acknowledged that
at the time of his original development. You mentioned the
HEC-II study, and that was my concern. I guess I still don't
-- and I am asking staff questions, at this point, okay -- I
still don't understand, the applicant's engineer is saying
that the HEC-II study did, in fact, account for the fill? is
that correct? and what the effect ~-- and what I want to know
is whether that accounted for the effect of the fill, either
the 700 or the 1800, on downstream, or down flood plain
properties? because, that is a concern, is what this is going
to do to other properties?

DISTRICT DIRECTOR DAMM: The staff's understanding
is that the county's study did not take into account the
£fill.

I believe the spokesperson for the applicant's

- representative, indicated that, with regard to this piece of

property, in his opinion, it would have no effect, but my

understanding from our staff is that the county's hydrology

study did not take into account filling this property.
COMMISSIONER RANDA: <Can I hear that from the

applicant on that?
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COMMISSIONER HOLANDA: Mr. Chairman, may I?

COMMISSIONER WAN: Yes, go ahead.

COMMISSIONER HOLANDA: Given that fact, in my
opinion, the fill, the project in question, would not be
impacted whatsoever. There is no impact on the flood plain,
because of the county project, because of the HEC-II study.
It took everything into consideration. It is totally
irrelevant that that project even exists. There is no impact
on the flood plain. Even if it is designated flood plain,
what the HEC-II study has validated, it would not impact it.

And, that is why I asked that question earlier.

If his response was, "They did take the project into
consideration.”

And, if the HEC-II study clearly, and
categorically showed that the project did impact, based on
the HEC-II study, in other words, it raised the flood way by
one or two inches -- I don't know what the limitations are in
the county -- then that would have been a significant impact.

But, in this cése, because of the design
parameters of the HEC-II study, it is totally irrelevant.

COMMISSIONER WAN: That is why I was asking about
it, so I could understand that.

COMMISSIONER HOLANDA: Yes.

COMMISSIONER WAN: Okay.

There are two other questions I have, very
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specific questions. First of all, the staff's proposal is
for -~ claims that there are other solutions to the problem,
besides fill. Are you confident that the other solutions
would -- because this is just a minor ~- this is a ponding
problem. This isn't a flood plain problem that needs to be
corrected here. How are you so certain that what you are
proposing will work to solve the ponding problem?

DISTRICT DIRECTOR DAMM: The staff would not take
the position that we are absolutely certain what will resolve
the ponding problemn.

We have asked for some other ideas, and
alternatives, from the applicant. The applicant then
submitted the 750-cubic yard grading proposal as an
alternative. -

What we did do is look at the proposal. We looked
at the slope that is adjacent to the roadway and the bridge,
and our recoﬁmendation is to allow the drainage on that
eastern parking lot, to be redirected in a way so that it
could be contained, and then directed along the toe of that
slope, in a concrete ditch, or some type of ditch, similar to
what the county did towards the end of the slope, near the
creek. And, it appeared to staff that that would work.

I think the applicant's engineer takes the
position that the slope is too flat, and that that may not

work. The bottom line is, we don't have any documentation
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that it won't work. We have asked for alternatives. We just
don't have that.

COMMISSIONER WAN: Okay, and then the final
question I have has to do with this, whether this is
consistent with the Encinitas LCP, or not. You claim it
isn't, and the applicant says that it is.

Am I right in saying that that has to do with our

you define structure? Do you want to go into the ways that

e MR RN Mgy v - - .

you believe this is not consistent, because that is very
important here, is whether this is consistent, or not.

DISTRICT DIRECTOR DAMM: It would be the staff's
position that, obviously, based on our recommendation, that
the proposal is not consistent with the certified Local
Coastal Program, and it is really for two reasons: one, is
there are no structures in the commercial center that are
within the 100-year flood plain, that are in danger.

If you wish to consider the eastern parking lot as
a structure, then that is certainly a matter of
interpretation; however, that brings the second point, which
is that it was acknowledged when it was approved, that that :
eastern parking lot may be subject to inundation.

So, yes, the drainage may have changed, but the
issue, with regards to that eastern parking lot, remains the
same: it is in the flood plain, and it is subject to

flooding. We, as the staff, would recommend that certain
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drainage improvements could be made to minimize that

flooding, but there was always the acknowledgement that it
was within the flood plainf
CHAIR CALCAGNO: Okay, that question was answered. ¥
I am going to --
COMMISSIONER WAN: I am going to put in an z
amendment?
CHAIR CALCAGNO: You are going to put in an

amendment?

o R AP IR 5 ity

COMMISSIONER WAN: I would like to make an
amending motion.

CHAIR CALCAGNO: Well, I guess you cculd do that,

go ahead.
[ MOTION ]

COMMISSIONER WAN: I am going to amend the ﬁotion
to approve the project with the 750 -- the alternate grading
plan.

CHAIR CALCAGNO: Is there a "second"?

COMMISSIONER PAVLEY: Second.

CHAIR CALCAGNO: oOkay, at this point, we are going

to go ahead and have roll call on the amendment.

EEF R 2SS PR

COMMISSiONER STAFFEL: Mr. Chair, if I could
address this.

CHAIR CALCAGNO: Yes.

COMMISSIONER STAFFEL: To the applicant, now you
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came forward today with the altered grading plan. Is that

acceptable to you? That is acceptable? The motion on the
floor is acceptable to you?

Simply, yes or no.

COMMISSIONER RANDA: Just simple.

MR. FLETCHER: As I stated before --

CHAIR CALCAGNO: Microphone, and introduce
yourself for the record. And, I think it has been stated by
the Commissioner to just answer, yes or no.

COMMISSIONER STAFFEL: 1Is that acceptable?

MR. FLETCHER: It really is not acceptable to me.

COMMISSIONER RANDA: Fine.

MR. FLETCHER: It is a compromise. We are still
continuing to be damaged. We still have a -- we have
abandoned our property to a drainage ditch.

Now, this property has utility. We would like to
continue to use it for future parking, for gatherings, for
all of the pictures we showed you for.

Now, if I have to go out of here with nothing,
otherwise, yes, we will take the alternate grading plan, but
I beseech you to realize that the amount of money, the amount
of time, to do this, let's do it right. The amount of yards
we are talking about are minuscule, compared to what has
already been put on the site.

COMMISSIONER RANDA: Thank you.
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MR. FLETCHER: Now, that doesn't justify it, but I
hope you understand my position.

I would like to go home as much as you would, but
I do want to go with something that is reasonable.

My engineer, the City of Encinitas, after 12
months of hearings, 6 public hearings, all supported the
original plan.

COMMISSIONER RANDA: Thank you.

MR. FLETCHER: Now, I leave it in your good hands.

CHAIR CALCAGNO: Okay =--

COMMISSIONER RANDA: You got it, okay?

CHAIR CALCAGNO: -~ I think you made your point.

MR. FLETCHER: I will accept whatever --

CHAIR CALCAGNO: Commissioner Pavley, and then
Commissioner Wear.

COMMISSIONER PAVLEY: Just that I received from

the applicant, stating, that either one was acceptable, with

no qualifications, and one seemed to be less environmentally

damaging, and I certainly would support the alternate
remedial grading plan, as recommended by the applicant.
CHAIR CALCAGNO: Okay.
Commissioner Wear.
COMMISSIONER WEAR: Just a procedure item.
If the motion fails, we go back to the original

motion, is that correct?
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CHAIR CALCAGNO: Then we go back to the original,

COMMISSIONER WEAR: Qkay, thank you.

CHAIR CALCAGNO: Okay, roll call on the amendment,

SECRETARY GOEHLER: Commissioner
COMMISSIONER BELGARD: No.
SECRETARY GOEHLER: Commissioner
COMMISSIONER FLEMMING: No.
SECRETARY GOEHLER: Commissioner

[ No Response ]

don't know.

39672 WISPERING WAY
OAKHURST, CA 93064+

Commissioner Pavley?
COMMISSIONER PAVLEY: Yes.
SECRETARY GOEHLER: Commissioner
COMMISSIONER RANDA: No.
SECRETARY GOEHLER: Commissioner
COMMISSIONER RICK: Yes.
SECRETARY GOEHLER: Commissioner
COMMISSIONER STAFFEL: Yes.
SECRETARY GOEHLER: Commissioner
COMMISSIONER STEINBERG: No.
SECRETARY GOEHLER: Commissioner
COMMISSIONER WAN: Yes.

COMMISSIONER FLEMMING: Does it put it back

Yes.
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Commissioner Wear?

COMMISSIONER WEAR: No.

SECRETARY GOEHLER:

CHAIR CALCAGNO:

SECRETARY GOEHLER:

CHAIR CALCAGNO:

Chairman Calcagno?
Yes.
Six, three -- six, four.

Okay, motion carries, and

actually the amendment supersedes the main motion, so as I

read it --

COMMISSIONER STEINBERG:

We didn't vote on it.

COMMISSIONER RANDA: No, wait.

CHIEF COUNSEL FAUST:

the main motion --

CHAIR CALCAGNO:

CHIEF COUNSEL FAUST:

before you --

COMMISSIONER RANDA:
CHIEF COUNSEL FAUST:
COMMISSIONER RANDA:
CHIEF COUNSEL FAUST:

project -~

COMMISSIONER RANDA:
CHIEF COUNSEL FAUST:
COMMISSIONER RANDA:

CHATR CALCAGNO:

COMMISSIONER RANDA:

39672 WHISPERING WAY
OAKHURST, CA 936+

Mr. Chairman, you now have

As amended.

-- right, as amended, now

Wait, Mr. Chairman --
~- and this would --
~= Mr. Chairman --

~- approve the entire

-- point of order.
-- if you approve it.
Was that --
We will let you have that point.

-- vote six in favor of the
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CHAIR CALCAGNQ: Correct.
CHIEF COUNSEL FAUST: Six in favor --
COMMISSIONER RANDA: And, that makes the --

CHIEF COUNSEL FAUST: -- of the amendment, four --
COMMISSIONER RANDA: -- amendment pass?
CHIEF COUNSEL FAUST: -- against, that is correct.

COMMISSIONER RANDA: Ckay.

CHAIR CALCAGNO: Now, we are voting on the main
amended.

Roll call.

SECRETARY GOEHLER: Commissioner Flemming.
COMMISSIONER FLEMMING: Yes.

SECRETARY GOEHLER: Commissioner Giacomini?

[ No Response ]

Commissioner Pavley?

COMMISSIONER PAVLEY: Yes.

SECRETARY GOEHLER: Commissioner Randa?
COMMISSIONER RANDA: VYes,.

SECRETARY GOEHLER: Commissioner Rick?
COMMIéSIONER RICK: Yes.

SECRETARY GOEHLER: Commissioner Staffel?
COMMISSIONER STAFFEL: Yes.

SECRETARY GOEHLER: Commissioner Steinberg?
COMMISSIONER STEINBERG: Yes.
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SECRETARY GOEHLER: Commissiocner Wan?

COMMISSIONER WAN: Yes.

SECRETARY GOEHLER: Commissioner Wear?

COMMISSIONER WEAR: Yes.

SECRETARY GOEHLER: Commissioner Belgard?

COMMISSIONER BELGARD: Yes.

SECRETARY GOEHLER: Chairman Calcagno?

CHAIR CALCAGNO: VYes.

SECRETARY GOEHLER: Ten, zero.

CHAIR CALCAGNO: Motion carried.

DISTRICT DIRECTOR DAMM: That concludes the San
Diego items.

*

[ Whereby the hearing was concluded. ]
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BYRON WEAR
Depues Mavar
SECOND DISTRICT

September 13, 1998

All California Coastal Commissioners
California Coastal Commission

San Diego Coast Area

3111 Camino del Rio North, Suite 200
San Diego, CA. 92108-1723

Re: Appeal 2A-6-ENC 98-109

Dear Commissioners:

[t is my understanding that the Commission intends o review the appeal filed by the San Elijo
Lagoon Conservancy regarding the City of Encinitas’ approval of a building construction application

by West Village Shopping Center in Encinitas.

As a Coastal Commissioner at the time, I clearly recall that the earlier grading application approved
by the Commission on August 14, 1996 was a reconsideration item. The applicant had provided us
with an updated and substantially changed Environmental Study as well as an alternative grading
plan to consider along with the original grading plan, to restore the property atter damage caused bv
the constuction of [.a Bajada Bridge, a County of San Diego public works project.

[ have a copy of the official reporter’s transcript of proceedings for the subject Agenda [tem No.
18D, the findings, the appeal, as well as a copy of the permit issued to th
documents clearly confirm my intent and understanding in seconding the motion made by
Commissioner Randa to approve the project with the conditions as spelled out in the transcnipt and
permit as tssued. The findings for approval did not include, as is now claimed by the appellant. any
future restriction on building on the subject site. As a matter of fact. in his testimony, the appellant’s
representative, Andrew Morrow, pointed out that approval of either grading plan would create a
butlding pad. For the time being, it was understood that based upon the application then betore us.
the regraded area would continue to be used as a paved parking lot and open space. However, our
action did not preclude a subsequent application allowing a building on the site. Any future
application, such as vou now have before you. should be looked at on its own merits.

Extisit . 9

icant. These




. [n addition. the selection of which grading plan was to be included in the mouon to approve, was

made by an amendment to the motion by Commissioner Wan. The record again confirms that, other
than selecting which grading plan would be used in the approval, no additional conditions or
restrictions were attached to this approval other than as stated in the permit.

Thank vou for permitting me to help clarify the circumstances surrounding the approval of the
earlier grading applieation in 1996.
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October 9, 1998

All California Coastal Commissioners
California*Coastal Commission

3111 Camino del Rio North, Suite 200
San Diego, California 92108-1725

SUBJECT: APPEAL #A-6-ENC 98-109
Commissioners:

The permiit applicant, Mr. Peter Fletcher, has asked that I comment on this
appeal. ~

I make these comments after a review of the original permit hearing transcript,
City of Encinitas letter of September 28, 1998, and other appiicable documents.

Further, my comments are made from my perspective as a sitting commissioner
when, on August 14, 1996, the Commission permitted the grading of the subject
property so as to remove a portion of Mr. Fletcher’s holdings from the 100-year
flood area.

It is clear from my examination of the documents and my own personal
recollection that the Commission:

1. Approved the importing of 750 cubic yards of fill within the then existing

floodplain;

2. Granted this permit knowing the grading would create additional building
area; and,

3. Was placing no building restraint on the fill land.

Sincerely,

cc:llr. Pete Fletcher

ST ;ﬂ
[T A
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Patricis C. Rands
2019 Russail Street
Nepa, Calilormia 84555
{707)1224-8648

September 28, 1998
Mambers of the Calffornia Coastal Commissicn
Caiffornia Coastai Commission
San Diego Coast Area
311 Camino del Rio North, Sutte 200
San Ciego, Calilomia 92128-1725

RE:. APPEAL NO. A-8-ENC-98-109
Dear Ccmmlsstfners ang Staff:

Recantly, | have Dean advisad that you will be holding the initial consiceration of the appeal by the
San Elijo Lagoon Congervancy at your Cetober session in Oceangide, Califomia, of the cartified City of
Encinitas approval of a bullding apglication by the applicant, West Village, in¢.

| have thoroughly reviewed the recant appeal, the August 14, 1566 Transcrict of the hearing, the
findings, a3 well as, a copy of the sariier permlit issued 1o West Village, inc. by the Commission when iwas a
mambar thereo!, at the August 1868 Meeting In Los Angeles. Califormia,

The applicant, Wast Village, Inc.’s sariler application is highty memorabia 1o ma, given that the
appiicant had 1aken the unususl stap of requesting reconsideration of the appilcation in July, 1958. We
grantad reconsideration to West Village, inc. at our July 1586 sassion becatse of two issuss, & new
anvironmental study, preparsd by Oudek ang Asscciatas, and an aiternative grading plan for the site. The
matter was rahaard at our Auguist 14, 1998 hedring.

| distincty recail not being given Jy statt the approval by Fish & Game and the Army Corps ot
Enginears stating that this application for fill wouid not affacted the creek nor ficod piain. Tha application
simgly repairad a problem caused by the highway improvement which causad puddiing in the parking lot
of tha City approved shopping canter.  Consaquantly, | wag tha makar of tha motion 10 approve the
applicant's griginal grading pian, seconded bty Commissioner Byron Wear.

it is my understanding from review of the appaal flled by the San Elijo Lagoon Consarvancy in
August 1968 regarding West Village, Inc.'s subsaquent application, that the Conservancy has mistakenly
centanded that the sarfier pamit rastrictad applicant’s right to bulld an the site.  This contention, in fact, is
not correct. It must be rememberad that the application then before us in August 1586 did not include a
building, but was for grading purposes only, The 1998 application sought only 10 repair damage to the
site causad by the construction ¢t the San Diego County’s public works project, the La Bajada Bridge. it
would have been beyond the scope of tha appilcation reconsideration that was befora the Commission at
that ime {0 discuss a buliding on the site.

| specttically recall that when | made the motion 1o apprava the aarlier project, that it was not my
Intention to include any limitatiana on the site ragarding future daveiopmant. This intention was
consistant with my other actions on the Commission.  Future development plans wera properly left to the
property owner through the local city planning agency shouid the aoplicant saek a subsaquent
application.  'n the maantime, the appiicant would bae parmitiad to grada and fill the property per the
conditions statsd in tha permat that we approved. We understoed that ether grading plan would create a
ouilding pad as maentionaed by the Consarvancy during their presantation. Wa aiso understoad that the
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Calfornia Coastal Commisgion September 28, 1968
Page Two

height of up to 100 feet of fill would have no impact on the flood plain nor creek. | had absolutely no
protiem with the"appiication befors us, and in fact would have adamantly and effectively opposed any
aftort 1o biindly rastrict the property’s future buliding plansg as a condition of this grading application.  That
Is why | am surprisad by the erronecus contantion of the Conasrvancy atterpting to change the intent of
a pravious decislon retroactivaly,

Tha major Rem of discussion at our August hearing was the question of which grading plan would
te used. The original grading plan or tha aftemative plan submitted by the applicant as a basis for the July
1956 Request for Reconsideration. | remember, and have confirmed thia from the transcript, that
Commissioner ‘Wan made an amendmant 10 my motion, substituting the alternativa grading pian tor the
original plan.  Ultimatsly, the matter went {0 & vote 1o approve tha alternate grading plan asthe ons 1o be
usad by the appiicant on the site. If ong reviews the permit, one se¢s that the altemate remedial grading
plan by Naslang Engineenng dated May 1998 waa uitimately salectad. The only other special condition
piaced on the site was that the applicant would implement the mitigation and monitoring program, as
detailed in the August 8, 1998 Wetland Mitigation and Revegetation Plan prepared by Dudek and
Agsociates.

:
¥
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Flaass inciude thig lefter as part of the lestimony on any haanng that may resuit from this anoeal. |
appreciate the apporiunity 1o comment on this matter and to ensure the acsuracy of the recorg during my
tanure on the Commission.

Hesggsﬂully submittad,

Patricia C. Randa

¢z, Pater Douglas
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West Vﬂlage Inc,
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November 18, 1998 \U .
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CALIFORNIA

. COASTAL COMMISSION
Members of the Coastal Commission SAN BIEGO COAST DISTRICT

California Coastal Commission
3111 Camino del Rio North, Suite 200
San Diego, CA 92108

Re:  Appeal No. A-6-ENC-98-109

Dear Commissioners:

The following are Applicant, West Village, Inc.'s, comments in response to staff's
recommendation contained in the staff report dated Sepiember 18, 1998, as well as to a November 13,
1998 meeting with staff planners Deborah Lee, Deputy Director, and her swaff, Lee McEachern and
Laurinda Owens, with reference to the above captioned mater to be heard at the December, 1998
meeting of the Commission.

1. Executive Symmary

~ The narrow issue presented by the appeal of the San Elijo Lagoon Conservancy is whether the
Encinitas Local Coastal Program (LCP) prohibits the development of property lawfully graded and
filled pursuant to LCP Policy 8.2(b). The staff report in effect urges the Commission to adopt a new
policy whereby property previously in the tlood plain is forever subject to flood plain development
restrictions, irrespective of changed conditions resulting in removal of the property from the flood plain
including remapping by the Federal Emergency Management Agency (FEMA). This interpretation
finds no support in the LCP. Furthermore, should the Commission choose to adopt such a policy, it
nevertheless should not retroactively apply the policy to the property subject to this appeal.

Faced with no express LCP prohibition against development of non-flood plain property, the
appellant and staff assert that the “intention” of the Commission in granting the August, 1996 permit
to applicant necessary to raise a portion of the subject property out of the tlood plain was to forever
thereatter prohibit any further development of the property. Yet the permit contains no such
restriction, nor does the transcript from the hearing support such a position. The Commission’s
standard practice is to require a deed restriction or open space easement when it intends to prohibit
future development on property subject to a permit. Absent such an express restriction, a development
prohibition may not be inferred.

In sum, the appeal lacks merit and should be denied.
2. No Substantial Issue Exists,

Applicant dogs not concede that there exists a substantial issue with respect to the appeal filed
by the San Elijo Lagoon Conservancy. In the interest of brevity, due 1o the similarity of arguments

162 S. Rancho Sunta Fe Road, Suite E-90, Encinitas, California 92024, (76(0) 336-6463
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Applicant's Response to Staff Report November 18, 1998
on Appeal No. A-6-ENC-98-109
Page 2

raised by staff with respect to the merits of the project and on the question of substantial issue,
Applicant incorporates by reference the following substantive arguments in Applicant's objection to
staff's recommendation that substantial issue exists. Applicant requests the opportunity to present its
position on this issue to the Commission.

3. Background.

Applicant West Village, Inc. operates a neighborhood retail center on property located at the
intersection of Manchester and Rancho Santa Fe Road in the incorporated City of Encinitas. During
the course of construction of the project, multiple commercial/farm buildings were removed from the
now graded proposed building site. (See 1983 photo and current 1998 site plan attached hereto as
Exhibit 1.) Encinitas is a certified city with its own Coastal Commission approved Local Coastal
Program. In 1994, the County of San Diego constructed the La Bajada Bridge immediately east of
applicant's shopping center. This construction resulted in severe drainage problems to the center
property, and corrective measures were required.

The Senior Planner for the City of Encinitas, Bill Weedman, suggested to applicant prior to the
submission of application for corrective work, that should Applicant, down the road, be interested in
building on the site, that the site plan and elevations for the proposed building be submitted at the same
time as the proposed grading in order to minimize time and expense both to Applicant and to the city.
Applicant proceeded on such suggestion. The City of Encinitas City Council approved the application
in 1996, approving both the building and the grading, which at that time consisted of 1800 cubic yards
of fill. A local environmental group, the San Elijo Lagoon Conservancy, appealed this prior project
to the Coastal Commission after the council approval. The project was presented on its merits in
August of 1996 and approved by the Commission. By the time of the August, 1996 hearing, Applicant
had already deleted the building from the submittal, due to the delay caused by the appeal, as the tenant
in question, Sunshine Gardens Nursery, had decided not to proceed with the project. Applicant,
therefore had before the Commission in August, 1996 only the grading project, giving the Commission
two alternative grading plans. The grading plan that was ultimately approved provided for
approximately 750 cubic yards of fill. No building restrictions were placed on the site by the
Commission. Attached hereto as Exhibit 2 is a copy of the 1996 permit issued to Applicant. As of
the date of the filing of the instant application, Applicant had complied with all of the terms and
conditions of the prior permit. The fill is in place and the property is ready for building construction.
At the time of the earlier Commission approval, the building site was partially in the flood plain as
defined by the then current flood plain maps of the Federal Emergency Management Agency
(hereinafter FEMA). The Local Coastal Program of Encinitas permitted the fill of the site because the
damage occurred incidental to a public works project - the La Bajada Bridge. LCP Policy 8.2(b) reads
as follows:

"b. Development of circulation element roads, other necessary public facilities,
flood control projects where no feasible method for protecting existing public or private
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structures exists and where such protection is necessary for public safety or to protect
existing development, and other development which has as its objective the
improvement of fish and wildlife habitat.”

It is important to note that the Encinitas Local Coastal Program does not restrict the subsequent
use of property filled under Policy 8.2(b).

Subsequently, on or about November 10, 1997, FEMA, with the County of San Diego acting
as lead agency, remapped the area surrounding the newly constructed La Bajada Bridge, including
Applicant's property. Applicant's building site, formerly partially in the flood plain under the old
maps, now has been declassified as flood plain property and is no longer in the flood plain under the
new maps.

In 1998, Applicant West Village, Inc. submitted a second application to the City of Encinitas
for purposes of construction of an office professional building on the site. The building is entirely
consistent with the design and aesthetics of the existing Spanish-style shopping center. The prior
coastal Commission permit approved August 14, 1996, on the earlier project, did not condition the
prior approval to prohibit the placing of a structure on the site at some future date. The proposed one-
story approximately 4390 square foot building was unanimously approved by the Encinitas City
Council on or about August 12, 1998.

Helix Environmental Planning, Inc., the City of Encinitas's environmental consultant, has
determined that the proposed office building will not propose a significant adverse impact on the
environment, and recommended adoption of a mitigated negative declaration. Appellant, the San Elijo
Lagoon Conservancy did not comment during the public review period allowed regarding the negative
declaration prior to its approval. The subject site has a general plan designation of general commercial
and is zoned general commercial, which allows office/professional/retail sales structures as "permitted
by right" pursuant to Chapter 30.09 (Zoning Use Matrix). Subsequently, on or about August 28,
1998, the appellant, the San Elijo Lagoon Conservancy, filed the instant appeal with the California
Coastal Commission.

4 . o e . . lain or
restrictions.

Coastal Staff previously asserted erroneously that Applicant's site was in the flood plain at the
time of the September 18, 1998, staff report. Applicant has finally been advised by staff, as of
November 13, 1998, that staff now accepts that the site is not in the flood plain. The question of
whether the site was in the flood plain has also been independently reviewed. The County of San

Diego Deputy Public Works Director, Douglas Isbell, submitted to staff the letter attached as Exhibit
3, to coastal statf on or about October 8, 1998. As stated, the County of San Diego agrees with
Applicant that the site is not in the flood plain. The Department of Fish and Game, on or about
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September 25, 1998, sent to coastal staff the letter attached as Exhibit 4, again advising the coastal staff
that Applicant's building site is not in the flood plain. The Fish and Game letter was executed by
Ronald D. Rempel, Regional Manager, Region 5. Fish and Game also states that Fish and Game has
no environmental concerns regarding the project: "After review of the project related materials, the
Department has concurred with the City that there will be no significant impact to wildlife or habitat
from the project." After further analysis of this issue, including review of the foregoing evidence,
Deputy Director, Deborah Lee, has now conceded that the building site is not in the floodplain.

It should be noted that the organization that actually owns the San Elijo Lagoon River Channel,
the San Elijo Lagoon Foundation, the area that the Appellant San Elijo Lagoon Conservancy alleges
to be "protecting” has no environmental objections to the application. The Lagoon Foundation, in fact,
supports the project. See letter attached hereto as Exhibit 5. It should also be noted that the Applicant
is prepared to donate three acres of adjoining property to the State of California Wildlife Conservation
Board, upon the positive resolution of this application.

In addition, Senior Engineer Hans Jensen and Associate Planner Craig Olson of the City of
Encinitas sent to Coastal Staff the letter attached as Exhibit 6 on or about September, 1998, again
advising Coastal Staff that the property is not in the flood plain. They also stated that the Encinitas
LCP bases its determination of flood plain on the FEMA maps. Section 30.04 of the Encinitas
Municipal Code, Title 30 - Zoning, contains the following definition:

"Flood Plain. Flood plain shall mean the channel and relatively flat area adjoining the
channel of a natural stream or river which has been or may be covered by flood water;
specifically, those areas shown as subject to inundation on the flood insurance rate maps

published by the Federal Emergency Management Agency or the current city maps
designating flood piains." (Emphasis added.)

The letter executed by Craig Olson with enclosures, including the memorandum from Hans
Jensen, Senior Engineer, clearly state that the city relies on the FEMA maps of what property is
classified as being within the flood plain of the City of Encinitas.

Applicant requests that the Commission rely on the opinion of the experts, i.e., the engineers
of the City of Encinitas, the County of San Diego and the State of California, as well as the Applicant's
own engineer and accept that Applicant's property is out of the flood plain. as a result of this finding,
no flood plain regulations included in the Encinitas LCP are now applicable to the subject's building
site.

Coastal staff has, however, continued to argue that because a portion of the property once was
in the flood plain, it forever is subject to flood plain restrictions. However, this argument is without
merit. Nowhere in the Encinitas Local Coastal Program is there any section which supports such
contention. Based upon the 1997 FEMA maps and the definition of floodplain in the Encinitas LCP,
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Applicant's property is out of the flood plain and is not subject to flood plain restrictions under the
Encinitas Local Coastal Program,

5. There wer riction: i v ment pl ite bv th
1996 Coastal Permit.

In the 1996 permit attached hereto as Exhibit 2, there is no language in the permit prohibiting
subsequent development on the site. Applicant has spent approximately $200,000.00 correcting the
on site drainage and in preparing the site for a building. Applicant's intent to build on the site was
known to the Commission in 1996. Attached hereto as Exhibit 7, is a copy of page 33 and 34 of the
August 14, 1996 transcript providing the testimony of Andrew Morrow, who was the representative
of the San Elijo Lagoon Conservancy, appellant, who advised the Commission that either grading plan
that was before the Commission in 1996 would give Applicant a building site. This is, in fact, the case.
It would not have been cost effective for Applicant to do the grading if the property could not be later
developed. The Encinitas Local Coastal Program does not contain any provision that provides that
property that was formerly in the flood plain at the time it was graded and filled remains flood plain
after the Federal Emergency Management Agency remaps the area. Staff planners at the City of
Encinitas as well as Applicant have thoroughly reviewed this issue and such authority simply does not
exist. Coastal staff however continue to argue, without identification of supporting authority, to the
contrary.

The Coastal Commission, in August of 1996 did not restrict future development on the site.
Attached hereto are pages 41 through 55 of the August 14, 1996 transcript as Exhibit 8. This excerpt
contains discussion by the Commission of the resolution that was ultimately adopted approving the
project. As one can observe from a thorough review of the attached, no restrictions are imposed. The
only substitution made was from the original grading plan proposed by Applicant to the alternate
proposed grading plan, as well as a mitigation monitoring program for the small amount, of 240 sq.
ft., of manmade wetlands created by the bridge construction, that were filled. No new fill or grading
is being requested by this second application.

Attached hereto as Exhibits 9, 10 and 11 are letters from former Commissioners Byron Wear,
William Rick, and Patricia Randa. Former Commissioner Rada was the maker of the original motion
for approval of the project. Former Commuissioner, San Diego Deputy Mayor Byron Wear, seconded
the motion. William Rick was a Commissioner at the time, who contributed his vote to the unanimous
vote in favor of the project, is a licensed engineer.

Byron Wear's letter dated September 15, 1998 contains the following language,
"The finding for approval did not include, as is now claimed by the appellant, any

future restriction on building on subject site. As a matter of fact, in his testimony, the
appellant’s representative, Andrew Morrow, pointed out that approval of either grading
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plan would create a building pad. For the time being, it was understood that based
upon the application then before us, the regraded area would continue to be used as a
paved parking lot and open space. However, our action did not preclude a subsequent
application allowing a building on the site. Any future application such as you now
have before you should be looked at on its own merits."

Former Commissioner William B. Rick, in his letter of October 9, 1998, stated as-follows:

"It is clear from my examination of the documents and my own personal recollection
that the Commission:

1. Approved the importing of 750 cubic yards of fill within the then existing

floodplain;

2. Granted this permit knowing the grading would create additional building area;
and,

3. Was placing no building restraint on the fill land."

Patricia Randa, maker of the motion, has written a particularly extensive letter to the current .
Commission dated September 29, 1998:

"] specifically recall that when I made the motion to approve the earlier project, that it
was not my intention to include any limitations on the site regarding future
development. This intention was consistent with my other actions on the Commission.
Future development plans were properly left to other property owner through the local
city planning agency should the Applicant seek a subsequent application. In the
meantime, the Applicant would be permitted to grade and fill the property per the
conditions stated in the permit that we approved. We understood that either grading
plan would create a building pad as mentioned by the Conservancy during their
presentation. We also understood that the height of up to 100 feet of fill would have
no impact on the flood plain nor creek. I had absolutely no problem with the
application before us, and in fact would have adamantly and effectively opposed any
effort to blindly restrict the property's future building plans as a condition of this
grading application. That is why I am surprised by the erroneous contention of the
Conservancy attempting to change the intent of a previous decision retroactively."

As is clear the foregoing three letters of former members of the Commission are consistent with
the Applicant's position that Applicant's property was not restricted by the prior Commission approval
in 1996.
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6. 11 n_Elij vancy' eal i

Local Coastal Program.

When the San Elijo Lagoon Conservancy filed its appeal with the California Coastal
Commission, the appellant did not notify the Applicant as is required under the Encinitas Local Coastal
Program, Encinitas Municipal Code Section 30.80.160 (E). The failure to notify the Applicant of the
filing of appeal is ground for dismissal of the appeal. Such paragraph reads as follows:

n violati Encini

"E.  The appellant shall notify the Applicant, any persons known to be interested in
the application and the City of the filing of the appeal. Notification shall be by
delivering a copy of the completed Notice of Appeal to the domicile(s), office(s) or
mailing address(es) of said parties. In any event, such notification shall be by such
means as may reasonably advise said parties of the pendency of the appeal.
Unwarranted failure to perform such notification may be grounds for dismissal of the
appeal by the Coastal Commission. "

Based on the foregoing section, Applicant requests that the appeal be dismissed on procedural
grounds.

. 7. Conclusion.

In sum, the only real issue before this Commission is whether the Applicant's project complies
with the Encinitas Local Coastal Program. The staff or the Appellant have not raised any argument
or pointed to any section of the Local Coastal Program whereby Applicant’s project does not comply.
The project is in full compliance with the Encinitas Local Coastal Program. Applicant's project has
no environmental impact whatsoever. All staff's allegations applying flood plain regulations to the
property are erroneous and inapplicable. Applicant asks that the Comumission deny the appeal of the
San Elijo Lagoon Conservancy and direct the project application back to the City of Encinitas for
permit issuance.

Respectfully submitted,

WEST VILLAGE, INC.

Anne Fletcher
Corporate Counsel

AF/im
Enclosures (11)
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California Coastal Commission
July 12, 1996
West Village Inc./Peter Fletcher -- Reconsideration of
Application No. A-6-ENC-96-34~R
* * * * *

CHAIR CALCAG&O: ...next item.

DISTRICT DIRECTOR DAMM: Yes, Mr. Chairman, the
next item is the last item on the agenda for the matters from
the San Diego office, and it is Item 8.a. It is a
reconsideration request, and Lee McEachern of our San Diego
office will be doing the presentation.

STAFF ANALYST MC EACHERN: Yes, this item involves
a reconsideration request of denial of a permit by the
Commission, replacement of 1800-cubic yards of f£ill, and
construction of a 2000-square foot of retail structure, on an
approximately 9-acre site, containing an existing 60,000~
square foot commercial center in the City of Encinitas.

The Commission denied the project, which was
brought before the Commission on appeal, because of its
jnconsistency'with several provisions of the city's LCP.

Specifically, the Commission found that the 2000~
square foot retail structure, and fill, which would include
£ill of wetlands and the loo-yeaf tlood plain, were not
permitted uses under the LCP, within the w;tland, or the
flood plain. They did not represant the least
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environmentally damaging alternative, and they were not
needed to gain minimal ‘reasonable use for the site, as the
site had already been-developed with a 60,000~square foot
retail structure.

In addition, the Commission found that there were
other alternatives available to address both the addition of
square footage to the center, and to address the applicant's
concern with on-site drainage, that did not include £fill of
the flood plain, or the wetlands,

The applicaﬂt's reconsideration request includes
several reasons for reconsideration, none of which have been
found by staff to meet the required grounds for
reconsideration, and therefore staff is recommending denial
of the request.

The grounds for reconsideration of a permit action
are very narrow, and require the Commission to make a finding
that either there is relevant new information, which in the
exercise_of reasonable diligence, could not have been
presented at the original hearing; or,that an error of fact
or law occurred, which has the potential of changing the
initial decision.

The applicant's main contention is that they have
had a new wetland study completed for the site, that
concludes that a lesser amount of wetlands would be affected

by the project, than the original wetlands study relied upon
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reconsideratjion, and recommends denial.

by both the Commission and the applicant.

However, this is not grounds for reconsideration
in that the applicant could have had the new study completed
at any time prior to the May 7 hearing, when the Commission
denied the application, but they did not submit the new study
until after the Commission had denied the project.

In addition, although the new study does contain
differing infﬁrnation than the original study, it stiil
indicates that wetlands weculd be impacted by the prpject,
albeit by a lesser amount.

In summary, staff does not believe the applicant
has presented any relevant new facts or information that
could not have been available at'tha time that this matter
was heard by thé Commission. In addition, the applicant has
not documented any errors of fact or law, but instead cites
the same provisions that were addressedhénd thoroughly
examined by the commissién at the tine éne project was first

reviewed.

Therafors, staff finds no grounds for

You can refer to your addendum packet for some

minor revisions teo tha staff report, and some changes.

This concludes my comments.
CHAIR CALCAGNO: Commissioner Rick.
COMMISSIONER RICK: Some of us wera not here
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during the hearing, and can we -—

CHAIR CALCAGNO: The question has been asked, if a
Commissioner wasn't present during the hearing, are they .
still able to participate in the reconsideration?

CHIEF COUNSEL FAUST: Through the chair.

The answer is, yes, the Commissioner who are
present today ave eligible to participate in this matter.

’ CHAIR CALCAGNO: Legal counsel, on a
reconsideration, what is the proper procedure?

CHIEF COUNSEL FAUST: You would hear from the
applicant, who in this case is the person seeking the
reconsideration. You would, then, hear from any other
individual who may be interested, come back ta the _
Commission, and the approprinté motion is to reconsider, vote
"Yes", or "No." .

CHAIR CALCAGNO: And, the only item we are really
listening to is to reconsider.

CHIEF COUNSEL FAUST: That is correct. If the
Conmission chooses to reconsider, then it would be set for a
futurs Commission hearing, as a de novo permit item.

CHAIR CALCAGNO: Okay, thank you.

Peter Fletcher.

MR. FLETCHER: Mr Chairman, I am going to waive ny
testimony and give my time to Ms. Ann Fletcher.

MS. FLETCHER: Ladies and gentlemen, members of
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the Commission, in your folders, which are being carried over
by the staff personnel, you have copies of our prior
correspondence of June 3, and July, 1; the new wetlands
study; letters of support from Senator Craven, Assemblyman
Kaloogian, The Mayor of the City of Encinitas; a copy of
Encinitas Zoning Code, Section 30.04; a letter from ouy
project engineer, D.K. Nasland; the text of my presentation,
as well; also, which I received this wmorning, a copy in'the
green addendum packet, a letter from our local supervisor Pam
Slater, it is report of our reconsideration: and a letter of
support from Tom Garaby, the director of San Diego County
Public Works. .

I will be brief in my comments. We are requesting
a de novo hearing to be held at the August session. We will
not review the merits of our project until that hearing;
however, we feel that circumstances call for -- and we would
like to utilize the reconsideration procedurs, to allow you
to review our new modified grading plan, which staff did not

mention, and our new wetlands study, without requiring

.applicant to go through the entire planning process all over

again,

As will be clear from the following, applicant
does meet the test of Coagtal Act 30627(b) (3} which is tha
section that was discussed, that there is relevant new

evidence available which could not have been presented at the
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prior hearing, or that an errdr of fact or law has occurred,
which has the potential of altering the initial decision.

For the benefit of the new menmbers of the panel,
in 1594, the County of San Diego constructed the La Bajada
Bridge across the eastern end of applicant's property,
disrupting the service draining pattern at the east end of
the center by elevating the rocad grade as wuch as 9 feet, and
creating a drainage trough through the parking lot, and
landscaped area. ‘ o

At this time, staff and appellant, the San Alijo
Lagoqn.Conservancy -~ who I don't believe is here ~~ are no
longer disputing that the drainage has been altered by the
construction of the bridge. The issue remaining is how the
problem is to be corrected,

First, as to the new wetlands study, the Dudek and
Associates study, which you have. This study shows that only
240~-square feet of wetlands would be affected, with the
original plan, or with our modified plan, as opposed to
4600~square feet, as shown by the earlier studlies. To
consider it a lesser amount, I think, is somewhat mipimizing
the impact of the study. This effectively eliminates this
issue for all practical purposes, with so little wetland
affected.

Coastal Commission staff argues that we should

have had this study performed earlier for the City of
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Encinitas and other planning agencies, Fish and Game, Army

. Corps of Engineers. The response to this is, "Why?" No

other agency opposed the project. 1In anyyevent, the study
now exists, and should at least be reviewed by the
Commission, in order to insure that the record is complete,
and that this matter is given a fair hearing.

Secondly, we have the new alternative plan. We
received the May 1, 1996 addendum to the staff report, the
day of the last hearing, on the 7th. We were extremely
surprised by its contents. This addendum contains, for the
first time, an acknowledgement by staff that a drainage
problem existed. Prior to that addendum, the 4/18/96 staff
report contended that the county-installed drainage swale
made ponding no longer a concern.

Should we be given the courtesy of a de novo
hearing, D.K. Nasland, our project sngineer, will be
available to discuss our alternative grading plan in datail.

Our new plan is a direct t&llow-up to the
suggestion by your staff at the May 7 hearing: the eastern
end of the parking lot be regraded, and repaved. Our new
plan reduces fill in the flood plain by 60 percent ~~

780-cubic yards of £ill, versus 1800; reroutes the on-site

drainage back into the existing storm drain; ahd, deletes the

building altogether. This plan was not presented to staff,

even in preliminary form, until May 21, after the denial of
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the project. We have a letter from D.K, Nasland, which is in

your folders, which clearly states this fact.

As to the Encinitas LCP policies 8.2, and 10.8,
copias of which are attached to our June 3 correspondence,
Rescurce Management, 10.6., provides a specific exception
which allows filling in the flood piain for restoration
purposes. '

Secondly, land use element 8.2(b)} allows for
filling in the flood plain, if it is in connection with
development of circulation'alement roads, other nece#sary
public facilities, flood control projects, where no feasible
method of protecting public and private structure exist, and
where such protection is necessary for public safety, or to
protect existing development.

As stated in our July 1 correspondence, to
narrowly define structures as buildings, is wrong, as too
narrow a view of that portion of the Encinitas LCP.

Alsa, in your folders, is that section of the
zoning code of the City of Encinitas, which was referred to
in staff's addenda for today's hearing, which, however, we
provided the complete text. It does not limit structures to
buildings, specifically, by the code. Wa should not be
required to have water flowing lnto the doorways of our
tenants retail stores, to allow us to have the drailnage

problem corrected.
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In any event, in the site area, we have two public

sewer mains, the underground public water system, private and.

public storm drain systems, street improvements, curbs,
driveways, manholes, gutters, the electrical system for the
eastern end of the shopping center, and a major retaining
wall with a stairway supporting F&G buildings in the shopping
center, exceeding 6-feet in height.
In your folders, you have letters from Assemblyman

Kaloogian, Senator Craven, one from the City of Encinitas,
Mr. James Bond, who states the following in his letter of
support:

“The project, and its environmental impacts,

were thoroughly reviewed by the city, and

findings were made that the project is

consistent with all general plan, and local

coastal program policies, as evidenced by'ciﬁy

Council Resolution 9616. The project would

result in an improved wetlands revegetation area,

adjacent to the area of Escondido Creek, which

was disturbed by the county's construction of the

La Bajada Bridge. Grading is limited to a minimal

area of the parcel.*

Also, the staff report addendum, dated yesterday,

continues to misread the 1984 plan approval. This plan

approval -- which we have with us, if you wish to see the
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original ~- did not eliminate grading in the project site.
It limited grading, to removing the then existing buildings,
and installing the publiec storm drain system, both of which
did require substantial excavation and fill in this area.

We therefore request that our request for
reconsidexration be granted, that this matter be set for
future hearing.

Thank you.

CHATR CALCAGNO: Okay.

Do you have a guestion, Commissioner Wan?

VICE CHAIR WAN: Yes, I have a question.

You say that you have a revised project plan?

MS. FLETCHER: That is correct.

VICE CHAIR WAN: sStaff, is that a significant
revision? the new project plan? are you familiar with the
revision that they are talking about?

DISTRICT DIRECTOR DAMM: Staff is familiar.

We had a meeting with the property owners after
you had denied the permit. They brought in a modified
proposal, and it is a significant change. It reduces the
grading --

VICE CHAIR WAN: Well, then «-

DISTRICT DIRECTOR DAMM: ~- by one-half ==

VICE CHAIR WaAN: -~ then I bave a guestion,

because our reconsideration process is very narrowly defined,
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You can't reargue this. We have already heard all of the

arguments.

But, you can reapply, with a new project, and that

would automaticaily come to us for review.

MS. FLETCHER: It would also take significant more
time and expense.

The point is, that this came directly out of a
staff's suggestion, out of an addendum we were not privileged
to see. Why should we have to go through the entire process
again, if this proposal solves the problem, and it is
acceptable to everyone?

_ VICE CHAIR WAN: Because that is not the
procedure. To go through reconsideration, we would have to
reconsider the original project.

If you want to charlge the project, make the change
and submit it, and then we can review it, and then we can --
that is the procedure. We are limited by law on what we can
consider -- reconsider. You can't reargue the whole issues
that we dealt with months ago.

MS. FLETCHER: There are a variety of reasons to
allow reconsideration.

One of which is new evidence, and the other one is
errors of fact or law. With the combination of all of the
factors that we have, there is a simple solution this

problem.
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COMMISSIONER FLEMMING: And, that might be, but I
think Sara's point is well made, that at this point, if you
have a new project -- we would have to review the old
project, if that is what you are requesting.

MS. FLETCHER: What we are saying is we have this
amended solution.

COMMISSIONER STAFFEL: Madam Chair, maybe counsel
can respond.

Can we -- are we limited ~- can we set a de novo
hearing for this, or can we not? I think that is the
question before us. ’

COMMISSIONER FLEMMING: Yes, that is the question.

CHIEF COUNSEL FAUST: Through the Chair.

Commissioner Staffel, this may deal with the
concern you are suggesting. -

One thing that the Commission has sometimes done
in the past, in a circumstance such as this, is to -~ there
is normally in your regulations, a requirement that there be
a six-month waiting period before a new application is filed.

COMMISSIONER FLEMMING: We could waive that.

CHIEF COUNSEL FAUST:. fou can waive that‘six-month
period, and effectively allow them to refile immediately,
which would get you to the same place, as granting the
reconsideration, but without torturing your procedures.

COMMISSIONER STAFFEL: Well, okay, now what does
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that do, with respect to the local government approvals that
have already been granted, with respect to‘this project? I
mean, explain to me, do they have to go back with that, or do
they come in? is this a mitigation of the existing approval
from the local project that we are now reviewing? how does
that --

MS. FLETCHER: We would have to go back to the
city, again.

COMMISSIONER STAFFEL: See, that is my concern.
They might have to go back to the local entity, and go
through the process again, and I think that is what the
concern is, because this comes to us as part of an LCP, you
know, area, where a project has been approved, and I think
they might have to go through the whole local planning
process again.

CHIEF COUNSEL FAUST: fThrough the Chair.

Commissioner Staffel, I am not sure -- since I anm
not as familiar with the details of the project as Mr. Damm
-- how significant a change this is, but presumably if it is
a significant change in the project, they will need, at some
peint, at least, to go back to the local government for some
amendment, or something, in any event -~

VICE CHAIR WaN: But, they don't have ~—

CHIEF COUNSEL FAUST: =-=- but you are right,
though, that at this point, if they went back with an
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entirely new project, it might, because it is a certified
LCP, need to go back to the local government.

COMMISSIONER STAFFEL: Let me ask this: if this
proposal ~- I am not familiar with it, because we just got -
the material today, and I feel totally unprepared to deal
with the lssue‘today, and I also was not here in April --
but, if this report and this material had been presented to
us at the hearing, where this matter was heard, could that
have been incorporated as a condition, or an amendment to the
existing project, ét that point in time? I guess that is the
threshold question, because if it could have been, and then
probably we could have -~

CHIEF COUNSEL FAUST: If the material had been
presented to you at that time, it would be part of the
overall record, which you are considering, and you could have
acted upon it in any way that you felt appropriate.

COMMISSIONER STAFFEL: Is that with --

CHIEF COUNSEL FAUST: You could have incorporated
it as a condition, made a decision based upon it, whatever.

COMMISSIONER STAFFEL: So, then we could have a de
novo -~ SO, now, you are saying we could, based on that
answer, we could set a de novo hearing. ’

MS. FLETCHER: This is a direct follow-up to a
suggestion ~-

COMMISSIONER STAFFEL: Based on that answer,
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because. we could have -- if this material, this information,
that we are presented, was presented at the time the original
project was set forth before this Commission, and we
incorporate that as part of the project, as an amendment, as
a condition, or whatnot, it could have been approved at that
time, and now they have new information which they claim was
unavailable at the time this was put forth, because of
staff's suggestions, and staff's reports, made at that
hearing. '

I mean,-I think, I am getting to the --

VICE CHAIR WAN: Tim, could that I say that you
are basically getting at the same thing that I am saying, in
the sense that, you know, this is -- all they have to do is
reapply. They don't have to go back to the local
jurisdiction first. They come to us initially.

At some point, if they change their project,
through us, then they will have to go back, but they will
have to do that‘regardloss.

COMMISSIONER STAFFEL: I am not sure that that is
the answer. They may have to go back to the local entity --
) VICE CHAIR WAN:” First?

COMMISSIONER STAFFEL: -~ at a minimum, perhaps
could we set this matter, and have a response to those
questions? And, maybe that could be the first threshold'

question, whether we have a de novo hearing? whether we can
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even consider the matter? so, that we can look at the
material, which we have just received today, and I have not
had a chance, or anyone has not had the chance to look at?
maybe we could do that? and, have the threshold question on
éhe de novo hearing, on whether we can even move forward at
that time?

And, the applicant fully understands that, so that
when the hearing is held, we have, in a‘sense, a bifurcated
hearing, and the first part of the hearing is whether we can
even proceed? is that possible? 4

' CHIEF COUNSEL FAUST: Through the Chair.

The way to do thai, would be to continue the
reconsideration, while you, and the staff, and everyone,
evaluated the new information, but still have the
reconsideration as the first item for discussion.

Once you grant the reconsideration, your
regulations then provide that you go onto a de novo hearing
on the underlying permit, itself, so that reconsideration is
the preliminary question.

If you want to save the preliminary question,

while you evaluate the material, the way to do that would be

to continue the reconsideration matter to your next meeting, '

for example.

COMMISSIONER STAFFEL: And, the staff discussions

should center upen if this material had beeﬁ presented at the
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original hearing, could iﬁ have been incorporated into a
revised project, at that point in time -- I don't want to say
revised project -~ into a mitigation plan at that point in
time, which would have allowed that project to go forward, or
at least be heard at that point in time, either up or down?
Do you understand the thrust of my comment?
CHIEF COUNSEL FAUST: I am not sure -— are you.

asking Mr, Damm, factually? or are you asking me --

COMMISSIONER STAFFEL: I am looking at you. I am
not asking you, because I think it gets to the question of
whether, when this matter was first heard, whether we could
have incorporated it -- and, I don't know, because I don't
have the material -~ and, if we could have, then we could at
least consider this, at a future hearing.

MS. FLETCHER: I would point out, that granting
reconsideration only gives us the opportunity to present --—
COMMISSIONER GIACOMINI: Mr. Chairman.

MS. FLETCHER: ~--the modified project. It is not
an approval today.

CHAIR CALCAGNO: Qkay. ) ,

MS. FLETCHER: It is only a procedural matter.

CHAIR CALCAGNO: We are geing to have to have
order. '

Commissioner Giacomini, and, then Commissioner

Wear.
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COMMISSIONER GIACOMINI: I don't want to have more
grandchildren while we are debating this.

How long ago was this filed? the first one? how
many months ago?

MS. FLETCHER: It started back in the city over a
year ago.

VICE CHAIR WAN: No.

COMMISSIONER GIACOMINI: No, no, here. When did
we -- because it way be that the six months has passed.

MS. FLETCHER: It was approximately March.

COMMISSIONER GIACOMINI: What?

MS. FLETCHER: Approximately March of this year.

COMMISSIONER GIACOMINI: Well, pretty soon you can
comeé in with a brand new application. ‘

' I agree with Commissioner Staffel, you just gave
us all of this. You don't expect us to consider this today?
what you want us to do is to agree to have a hearing, right?

MS. FLETCHER: Correct.

COMMISSIONER GIACOMINI: Okay.

MR. FLETCHER: To consider it.

COMMISSIONER GIACOMINI: What I mean is, it is all
¢oming out to be the same, if they start -~ if you ask for a
new hearing. I don't care if we reconsider it, or let them
start over again. In other words, it is coming out to be the

same thing. They could file a new application and =~
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COMMISSIONER WEAR: But, when could we reconsider
itz

COMMISSTIONER GIACOMINI: In when? In August.

{ General Discussion. ]

DISTRIéT DIRECTOR DAMM: If I may, the
complicating factor here is the City of Encinitas has a fully
certified Local Ceoastal -~

COMMISSIONER GIACOMINI: Right.

DISTRICT DIRECTOR DAMM: -- Program.

COMMISSIONER GIACOMINI: Right.

DISTRICT DIRECTOR DAMM: The Commission denied the
project on appeal ——

COMMISSIONER GIACOMINI: Right.

DISTRICT DIRECTOR DAMM: -~ if they go back with a
new project, I think the logical course of action is they
would apply to the City of Encinitas. I think the applicant
has indicated that takes a long period of time.

There is the possibility then, they would be
appealed again to the Coastal Commission.

. COMMISSIONER WEAR: Mr. Chairman.

COMMISSIONER STAFFEL: Excuse me, Mr. Chair.

You said the city denied on appeal. The
Commission denied on appeal, the city approved.

DISTRICT DIRECTOR DAMM: I am sorry. The city
approved, I just -~
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Just make it real simple, and just move for reconsideration

next month?
COMMISSIONER STAFFEL: Second.
_ CHAIR CALCAGNO: There has been a motion for
reconsider -~ wall,‘first of all, let's close it to the
floor. » '
Commissioners, action?
[ No Response ]
A motion to ;econsidar, did I hear cne?
[ MOTION ]
COMMISSIONER WEAR: Motion to reconsider.
COMMISSIONER STAFFEL: - Second.

CHAIR CALCAGNO: It has been moved, and seconded.

Is there any further discussion?
{ No Response ]
Roll call. .
SECRETARY GOEHLER: Commissioner Staffel?
COMMISSIONER STAFFEL: VYes.
SECRETARY GOEHLER: Commissioner Steinberg?
COMMISSTONER STEINBERG: Yes.
SECRETARY GOEHLER: Commissioner Wan?
VICE CHAIR WAN: No.
SECRETARY GOEHLER: Comnissioner Wear?
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COMMISSIONER WEAR: Yes.
SECRETARY GOEHLER: Commissioner Areias?
COMMISSIONER AREIAS: No.
SECRETARY GOEHLER: Commissioner Belgard?
COMMISSIONER BELGARD: Yes.
SECRETARY GOEHLER: Commissioner Flemming?
COMMISSIONER FLEMMING: Pass.
SECRETARY GOEHLER: Commissioner Giacomini?
COMMISSIONER GIACOMINI: No.
SECRETARY GOEHLER: Commissioner Pavley?
COMMISSIONER PAVLEY: No.
SECRETARY GOEHLER: Commissioner Randa?
COMMISSIONER RANDA: Yes.
SECRETARY GOEHLER: Commissioner Rick?
COMMISSIONER RICK: Oh, yes.
SECRETARY GOEHLER: Commissioner Flemming?
COMMISSIONER FLEMMING: Chuck, this will allow us
to see the new project, is this correct? in a legal way?
COMMISSIONER GIACOMINI: Start all over again.
DISTRICT DIRECTOR DAMM: If the Commission grants
}econsideration, then the applicant and staff can continue to
negotiate over a modified project, that is correct.
' COMMISSIONER FLEMMING: Over the modified project.
VICE CHAIR WAN: With a de novo hearing.
COMMISSIONER FLEMMING: All right, yes.
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SECRETARY GOEHLER: Chairman Calcagno?

CHAIR CALCAGNO: Yes.

SECRETARY GOEHLER: Eight, four.

CHAIR CALCAGNO: Motion carried, okay. Move
reconsideration passes.

Next item.

[ Whereby the hearing was concluded. ]
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california Coastal Commission
August 14, 1996
Wwest Village, Inc./Peter Fletcher -- Coastal Permit
Application No. A-6-96~34~R
* de * * *

CHAIR CALCAGNO: Next item.

DISTRICT DIRECTOR DAMM: Yes, Mr. Chairman, the
next item is Item 18.d. and unlike all of thea items you just
heard, there is controversy regarding this item. The
applicant is not in agreement with the staff recommendation,
so staff will take just a few minutes to do the presentation.

This particular item inveolves a project that was
appealed when the City of Encinitas approved‘a coastal
development permit. It is Appeal A-6-ENC-96-34. This
particular project, as approved by the City of Encinitas was
for some 1800-cubic yards of f£ill within the 100-~year flood
plain of Escondido Creek, and also for the construction of an
approximately 2000-square foot retail structure.

The site, itself, is a portion of a 9-acre site
containing an existing 60,000-square foot commercial center.
-The commercial center is located at the southeast corner of
Rancho Santa Fe Road, and Manchester Avenue, in the City of
Encinitas, and following page 17 of your staff report, there
are maps showing where this project is located, and you may

want to refer to those maps, and the staff has a couple of
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slides that we will show in just a minute to help the
Commission, and assist the Commission, with regards to the
site topography, and vegetation that exists.

In any event, in the way of bdéquqund, the
Commission has reviewed this project previously. It was
before the Commission several months back, and at that time,
the Commission denied this particular project. It was
denied, due to concerns related to fill being placed in the
flood plain. There was also some concern with regards to the
existence of wetland vegetation.

Subsequently, the applicant filed a request for
reconsideration, and at your hearing last month, the
Commission granted that request for reconsideration. So,
what you have before you today, is once again, the proposal
that you reviewed previously; however, the applicant has
since then modified the project to eliminate the proposed

structure.

The applicant has also submitted a modified
grading plan, which reduces the grading to approximately 750-
cubic yards, And, essentially, as I understand {t, the
applicant is going to be requesting from you today, that you
approve either one of the grading plans, the original 1800~
cubic yards, or the revised 750-cubic yards alternative.

The staff, in reviewing this particular project,

again, we reviewed hoth the 1800-cubic yard proposal, as well
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as the 750-cubic yard proposal, and in doing that we believe
that there are still conflicts with the provisions of the
certified Local Coastal Program for the city of Encinitas.

The reason we beiiave there are conflicts is that
the certified Local Coastal Frogram indicates that the only
development that should cccur within 100-year flood plain
areas is development that is compatible with periodic
flooding, and does not involve f£ill.

There is a provision in the certified Local
Coastal Program that indicates exceptions can be made to
allow fill within the 100-year flood plain where necessary to
protect existing structures.

The commercial center that had been built was
built pursuant to a coastal development permit that the
coastal Commission issued back in the mid-1$80s. As part of
that approval, it was required that thers be no fill placed
within the 100-year flood plain. The entire commercial
center is at an elevation that is above the 100-year flood
plain. It is not subject to flooding from Escondido Creek.

There is a portion of the parking lot -~ and

again, if you will refer to the exhibit attached to your
staff report, it would be Exhibit No. 4 attached to your
staff report. It shows what is referred to as the existing
eastern parking lot, and then adjacent to that is shown the

project site where the £i11 is proposed. That eastern
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parking lot, a portion of that is within the 100-year flood
plain, and when it was approved, it was acknowledged that it
was within the 100-year flood plain. It was also
acknowledged that it may be subject to occasional water
encroaching up on that portion of the parking lot,

But, none of the structures in the commercial
center are within the 100~year flood plain, and that is the
point that the staff wants to make, because we really believe
tpat that is the critical factor in this request.

The Local Coastal Program indicates that the only
time there can be an exception to allow £ill within the
100-year flood plain is to protect existing structures. That
portion of the eastern parking lot, as [ mentioned, was
always acknowledged as being within the 100-year flood plain,
and was found to be compatible with periocdic flooding. The
structures, themselves, are not subject to any flood hazard.

The second point that the staff wants to make is
with regards to wetlands. There is a small area of wetland
on this property. The proposed £ill will impact that
wetlands. The applicant is proposing, and the City of
Encinitas approved, tha project with a mitigation plan to
require replacement wetlhhds: however, the Locdl Coastal
Program indicates that the wetlands, themselves, can only be
modified consistent with Coastal Act requirements.

In this instance, with regards to this proposal,

PRISCILLAPIKE

39672 WHISPERING WAY Cours Reporting Services

OAKHURST, CA 93644 TELEPHONE
1209) 6438230

. "




[¢)

[+

wow o~

10
11
12
13

14

the applicant‘is indicating they believe that an exception
can be made to allow the wetlands to be impacted, because the
Coastal Act indicates that wetlands can be modified where it
is incidental to a public service use.

The County of San Diego recently built a new
bridge that crosses Escondido Creek. The applicant has
indicated that it is that bridge that has modified drainage
in a way that it is impacting their property that is
currently within the 100-year flood plain. The staff does
not necessarily disagree with that. We don't have a lot of
information that supports it, either, but we don't disagree
with it, because the bridge is elevated, and it probably has
modified the drainage somewhat.

But, we believe there are ways to resclve those
drainage problems that do not require the 750-cubic yards, or
1800~cubic yards of fill. We also believe that there are
ways to take care of the drainage problem that can be found
consistent with Coastal Act requirements, and LCP
requirements regarding wetland impacts.

The staff is recommending approval of this
project, subject to special conditions. I think the firstv
condition is thé one that is of most concern to the
applicant. That condition would require the applicant to
modify the project to either delete the f£ill entirely, or to

minimize it in a way that it can be considered the minimum
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necessary to take care of the drainage problem, and also be
considered incidental, as far as impacts to wetlands
associated with a public service, and that public service is
the road, and the bridge, itself.

We believe the fill, as currently proposed goes
beyond that, that this f£ill will remove an area from the
flood plain entirely, and that the impacts associated with
that are not allowed under the certified Local Coastal
Program.

That would conclude the staff'sAcommenﬁs, other
than to answer any questions -~ oh, I would note, in your
addendum packet, there is a letter that we have received from
a property owner downstream whe has indicated that they have
a concern with the project.

That concludes our comments.

CHAIR CALCAGNO: Is the applicant --

Commissioner Giacomini.

COMMISSIONER GIACOMINI: Mr. Chairman.

Chuck, either I missed it, or you just didn't talk
about it: the difference between the application for 1800, as
compared to -~ what did you say? 700? I mean, I have a
different feeling about those two, instinctively, but you
didn't seem to dwell on that., I mean, in othér words, the
lesser one doesn't satiate staff's concerns, then?

DISTRICT DIRECTOR DAMM: That is correct. The
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staff has evaluated both the 1800-cubic yard proposal, which
was the original proposal --

COMMISSIONER GIACOMINI: Right.

DISTRICT DIRECTOR DAMM: -~ as well as the
alternative proposal of 750-cubic vards. Both proposals
involved removing a portion of the historic 100-year flood
plain, to an elevation above the flood plain, and both
involve wetland -~

COMMISSIONER GIACOMINI: Okay, thank you.

DISTRICT DIRECTOR DAMM: -~ f£ill,

COMMISSIONER GIACOMINI: Thank you.

CHAIR CALCAGNO: Commissioner Wan.

COMMISSIONER WAN: Chuck, has the staff locked at
-~ or do you have any information about, if yéu;put any -~ if
there is fill put in the flocod plain ~- because I am looking
at the issue raised here -- fill put in the flood plain; the
impacts either downstream? or upstream? are you aware of what
those are?

DISTRICT DIRECTOR DAMM: At this point in time, we

do not have information that was made part of the file to

evaluate that,

CHAIR CALCAGNO: Mr. Fletcher, you have another
easel at your disposal, over at the side, here.

MR. FLETCHER: It is broken.

CHAIR CALCAGNO; Broken? okay, well, then that
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ends that.

"Is there any other Commissioner that has any
questions?

[ No Response ]

Staff?
[ No Rasponse ]

None?
{ No Response ]

If none, we are going to open it to the applicant,
Mr. Fletcher -- Ann Fletcher.

MS. FLETCHER: Yes, we decided I am going to give
the prologue.

Afterncon, ladies and qentlémen, for the benefit
of the Commissioners not present at the May hearing on this
project, in 1994, the County of San Diego constructed the La
Bajada Sridga across the eastern end of applicant'!s property,
disrupting the surface drainage pattern at the east end of
the center by elevating the road grades as much as 9 feet,
and creating a drainage trough through the parking lot, and
landscaped area.

The staff, and the appellant, the San Alijo Lagoon
Conservancy, whe have sent a representative, both acknowledge
the drainage problem.

At the last hearing on reconsideration, one of the

major reasons for granting reconsideration was our new
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alternative grading plan.

The plan will be more thoroughly discussed by the
developer, Pete Fletcher, and civil engineer, D.X. Nasland.
This plan inveolves only 750~cubic yards of fill, over an
approximately 90x90-square foot area, outside of the existing
asphalt paving, as a direct follow-up of staff's previous
recommendation to us, that the eastern end of the parking lot
be regraded and paved to correct the undisputed drainage
problem.

Qur new plan reroutes the on-site drainage back
into the existing storm drain. No building is involved in
this project. Purely, this project is one of remedial
grading.

In the area to be regraded is a multitude of
infrastructure of the liqﬁting, sewer, and electrical systenms
for the shopping center, as well as a major retaining wall
exceeding 6-feet in height, supporting F&G buildings of the
existing shopping center, all require protection from the
problem drainage. Pete Fletcher will describe to you,
subsequently, the specific location of all of these items, on
our exhibits, for purpcses of clafity. ‘

The staff had suggested, in their May 1 staff
report addendum, that the eastern end of the parking lot be
regraded and paved to correct the problem. We are in

agreement with this basic propesal; however, we disagree és
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to the engineering approach to be taken. Our licensed
engineer, D.X. Nasland, has developed two grading plans to
date, to solve the drainage problem: one requiring 1800~
cubic yards of £ill, which has been approved by the City of
Encinitas; the second, the alternative plan originally
proposed by your staff, 750-cubic yards.

The one basic point of disaqfeement is that Mr.
Nasland contends this problem cannot be solved without some
£ill in this area, but we appreciate that staff would prefer
no £ill under any circumstances, however, legitimate.

Mr. Nasland will fully be able to explain the
engineering requirements of the corrective work that needs to
be performed, and the unworkability of the staff's current
position, that this problem can be corrected without fill.

What I would like to briefly touch on is that both
cur grading plans are fully in compliance with the Encinitaé
Local Coastal Program. This project is specifically the
result of the La Bajada Bridge project, a circulation element
road.

The key sections of the LCP that apply are Land
Use Element 8.2, and Resource Management Policy 10.6, both of
which you have in your folders I've handed out. Land Use
Element 8.2(b) specifically allows for £ill in the flood
plain if it is in connection with development of circulation

element roads, other necessary public facilities, flood
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control projects where no feasible method of protecting
existing public or private structures exist, and where such
protection is necessary for public safety, or to protect
existing development.

Structures, under the Encinitas Zoning Code, are
defined in Section 3004 ~- which definition I have also
provided to you in the folders -- includes the following
language, aside from buildings, defining structure as any
piece of work artificially built up, or composed of parts
joined together in some definite manner, which regquires
location on or in the ground, or is attached to something
having a location on or in the ground. Again, I have
provided'the full text of 3004 for your review.

Encinitas found that this grading project was
necessarxy to protect the existing commercia1 ¢enter from
flood impacts, and was a project clearly associated with the
development of a circulation element road.

No one is disputing that the drainage on this
property was damaged by the La Bajada Bridge. In the absence

of the bridge project, we would not be before you today.

Resource Management Element 10.6 of the LCP
permits £ill in wetlands for restoration purposes, if proper
mitigation measures are provided. The City of Encinitas, and
Coastal Commission staff, have found that the 1.5:1

mitigation ratio is sufficient for mitigation on this
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project.

Subsequent to the July hearing, Dudek and
Associates has completed their companion mitigation plan for
the project, based upon the previously submitted Dudek and
Assoclates delineation study. This mitigation plan fully
addresses staff's request for mitigation and monitoring
program to be prepared for a permit, as issued, and grading
commences, regarding this project.

Please note, that only 240-sqguare feet of manmade
wetlands are impacted by this project, under either grading
plan. You also have copies of the new Dudek study.

I would also wish to point out that this praject
is five miles from the coast, and at the very edge of tha
jurisdictional limits of this body.

Applicant, West Village, requests that you either
approve the original grading plan, or the alternate grading
plan, with the special condition that the wetlands mitigation
shall be in accordance with the wetland delineation report
for Wegt Village Center, prepared by Dudek and Associates,
dated May 24, and the wetland mitigation enhancement plan,
also prepared by Dudek and Asscciates, dated August 9. I
have taken the liberty of ékeparing a proposed resolution for

your review and consideration, in the green sheet in your

folders.
I would mow wish to turn over our presentation to
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Pete Fletcher. Thank you.

MR. PFLETCHER: Chairman Calcagno, ladies and
gentlemen of the‘Commission, my name is Pete Fletcher, I am
the president of West Viilage, Inc., the applicant in this
matter.

Oon May 7, we appeared before you with a slightly
different proposal. At that time, we had extensive pictures

of a historical nature, which we have eliminated for this

-presentation. I think what we have will be more than

adequate for the new members, who missed that presentation;
however, we do have all of those pictures here, in the event
that one of you may wish to review them, they are here.

The first exhibit I would like to bring to your
attention is this yellow and blue exhibit, which illustrates
the Commission's permits issued in the past, in 1984 and '94,
limits of that work.

What is being passed out to you now &re some
photographs that I will bring up next in my presentation, but
we wanied you to have them. I'll wait a second, until we get
§11 of those in your hands.

{ Pause in the proceedings. }
{ Slide Presentation. }

Ladies and gentlemen, the yellow area is the 1984

grading permit that was issued by your body for West Village.

It is this area right in hera.
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This yellow area in here, is the 36-inch storm
drain that was laid aﬁ grade through here for the public
storm drain system, running from the west down into the
Escondido Creek to the east. v

At that time, in 1984, 1850-cubic yards were used
in that £ill, in this area, within this area right in here,
the subject area of this project, which is twice what we are
considering today.

The blue is the Rancheos County project, the Rancho
Santa Fe bridge, which was previously mentioned, which really
caused this problem for us., The area was raised at our east
driveway here, some 4 feet, and in this area, 9 feet, which
created a sandwich effect, between the storm dtain -~ this
public service project here -- the storm drain of '84, the
new bridge ramp of '94, and we created an isolated lower
pocket here, that is creating a drainage problem from on-site
drainage from the west. It flows back, and in this
direction, and makes a drainage trough of this whole area.
¥You will see that from some of thase photographs.

This area, merely, is a part of your county permit
that restored the badger property across the way, which is an
area that has not been properly discussed here, but it is a
large commercial industrial area. Actually, there are some
three buildings in here. It has been raised about 18 inches,

work that we had hoped the county would perform for us also
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on this site, under their permit, but it didn't work out that
way. )

The county, in doing this, deposited -- and I go£
this from Mr. Nasland, who will be talking later -~ some
4000~cubic yards of f£il1l in the fleood plain, just in the area
in front of West Village property. What you have got to
understand is that this entire bridge area was built across
our shopping center property, so we caught the brunt of this
thing, and we need your help to get it fixed. ’

When you compare that 4000 fards that was approved
and put in there less than 2 years ago, our 750 on the one
plan, and 1800-cubic yards in the other, seems pretty small,
particularly when you consider this area is only ~~ this is

the edge of the aa?halt -= this is only approximately 90x90

feet in here. It is like a little hole.

This already is at alevatiog 35, this area here.
S0, it is mounded. Parted of it is -~ the area subject to
inundation is 33.6, a good portidn of this is already well
above that.

This exhibit is an exhibit to show you the
structures, that Ms. Fletcher was referring to, that exists
within the project area. This area is the project area.
This area, here, is the public storm drain system, we werse
talking about, that goes along the project area.

This iIs the edge of the asphalt parking lot right
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now, And, this is the mound that shows up, the dry area -
right in here. Our eastern parking lot light, the standard
is 20 feet tall, is right at this point. There is another
one right here. This is our electric conduit rumning through
the same area.

This is our main water line, the public -- the
Santa Fe irrigation water line runs right through this same
area. This is our water meter, and our private line, that
extends through this parking lot, through here.

This yellow dotted line is the public's sewer |
line, with a manhole right here, almost in the center of the
project area., This area 1s heavily involved with infra-
structure. ‘

At this point -- we can show yoh better on another
plan -~ we have a 6-foot wall, and some stairways, all within
this project area, all have been impacted by the bridge
project.

COMMISSTIONER STAFFEL: Mr. Chair, while they
change slides, I just have a question --

CHAIR CALCAGNO: Go ahead, ask the question.

COMMISSIONER STAFFEL: ~- of the applicant.

I believe the testimony was that you contend that
this proposal is, particularly in the grading issue you see
there, that the rill there is consistent with the City of
Encinitas LCP?
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MR. FLETCHER: Yes, sir.

COMMISSIONER STAFFEL: And, staff, our position is
—- or the position of staff is that it is not?

DISTRICT DIRECTOR DAMM: That is correct.

COMMISSIONER STAFFEL: Do we have anything from
the City of Encinitas, other than ~- I know we have in the
file fheir approval, but do we have any letter from them, or
anything, with respect to that issue.

MS. FLETCHER: Yes, it appeared at the May hearing
in 1994 -~

MR. FLETCHER: And, they fully documented the
compliance. It has been done over and over, but staff, there
is apparently a difference of opinion, and they choose to not
accept what we feel is clearly there for this specific
purpose.

COMMISSIONER STAFFEL: Staff, we have a copy of
the 1984 staff report in our file, was that prior toc the
certification of tha LCP for the City of Encinitas?

DISTRICT DIRECTOR DAMM: Yes, it was.

COMMISSIONER STAFFEL: Thank you.

MS. FLETCHER: The LCP was certified about two
weeks after the --

CHAIR CALCAGNO: You are going to have to get that
comment on the record, if you want it to be -- introduce your

name, please.
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MS. FLETCHER: Ann Fletcher.

Our project was submitted to Encinitas two weeks
after the Encinitas LCP was certified.

CHAIR CALCAGNO: Thank you.

MR. FLETCHER: Yes, we had originally applied to
your San Diego office for an administrative permit, and were
rebuffed, so we went onto the City of Encinitas, per their

direction, and here we are, at this point.

The next thing I would like to draw your attention’

to are some photographs that were taken in 1998. We call it
group 3, the top photograph shows you the shopping center.
The blue dot is about ihe center of this project area.

This very extensive agricultural, commercial,
rental, owned by the Badger family is right across the way.
It is half the distance to the Escondido Creek, than where we
are. It has been somewhat mischaracterized. We are 350 feet
from Escondido Creek. And, I think this is an admission that
should not have been made. We are not intruding into a
pristine area. We are within the shopping center, existing
shopping cehter area, as it is.

This is a picture showing the problem as the
result of this 4~foot increase in our delivery and eastern
driveway.. This was after one of the first rains last
November, and it just, as I say, is using our property as a‘

drainage trough.
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The bottom one, picture C, shows you the 4-foot
increase in elevation. The county installed this new
driveway, as part of the bridge ramp. They didn'‘t go in far
enough, really. The whole driveway was supposed to have been
done by them to avoid this situation,

This number 4 is a shot I took within the last
month from building F, one of our buildings, showing the
project area, or at least part of it. The parking area now
drains in a northern di?ection here, and then it drains,
actually, from the street in here, and everything shoots
right down to the east, along this mammoth earth mound they
have put in here, which is very well illustrated by this
right picture, which is not meant to show you volumes of
water, but patterns of water flow. This is what our
engineers have been dealing with.

This is what they told the county in 1992, would
happen when we saw the first plans, and they were right on.

CHAIR CALCAGNO: We are going to give you just a
few more minutes, to conclude here. ‘ )

MR. FLETCHER: All right, that is about all we
need, too. We will be concluding in a minute.

These are the two plans that we have before you.
This is the plan that you saw at the last reconsideration
hearing, that utilizes about 750 feset of £ill in the, gquota,
flood plain.
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This is the oriqinal plan that went through six
hearings in Encinitas, and is approved. We much prefer this
plan, because it does a better job of restoration. It is
better engineering. But, I will let Mr. Nasland handle that.

At this time, I would like to turn the meeting
aver to our civil engineer, and he has some more information
for you.

CHAIR CALCAGNO: Yes, if you can do it sort of
speedily, and to the point. I think the Commission has
pretty well got a picture of what you are presenting.

MR. NASLAND: Thank you. My name is D.K. Nasland.
I am a registered civil engineer in the State of California
since 1981. I am g&ing to abbreviate what I have to say
here. '

There have been hydrology studies prepared
specifically for this site. 1In 1992, as part of our original
design; which is this plan here, we submitted a site-séecific
hydrology study to the City of Encinitas.

In addition, the County of San Dlego, in
performin@ their bridge project, commissioned Dr. Howard
Chang to prepare a HEC-II study. That HEC-II study does
include the area of the project we are proposing, in their
study. As part of thelr HEC-II study, this area shows in an
area of non~influence. It shows in an area that any grading

activity will not affect the hydrology, or the flood plain

¢
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elevations, as the result of the grading that goes on in
there. That is important to know. Somebody asked the
question earlier, "Will this grading that we are proposing
affect the flood plains?" According to the HEC-II study, it
will not.

The staff has acknowledge that there is a drainage
problem, and it shows pretty well in the photographs. This
one photograph, on B, shows a very large pond. The county,
after they realized that they had a problem with a bridge,
came and installed 65 feet of a very flat 3-foot swale. The

-swale has not worked. The swale collects water, and still

retains a pond. It is not as extensive, but there still is a
pond in that area.

Staff's proposal is to extend further into the
project, the swale, while the outlet end of it isn't letting
the water out, so extending that swale isn't going to improve
the conditions that we have on the site, at all.

One of the other suggestions was that we just £ill

the hole. If we filled that hole, as shown by the pond in

_this photograph, all that is going to happen is that we are

going to have a flat pad there, and the water is still being
retained on the lower end. What has to happen is that we
have to have a positive slope, in order to get drainage,
positive drainage, out of this area.

Our alternate proposal is shown here, and what we
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have done is we have brought this parking lot grade up, so
that all of the water that dces enter from the street, and
that does enter from the rest of the project, goes into an
improved storm drain here, and we take this down,
approximately, to tﬁe end of the county-installed storm drain
which comes off of the new bridge project.

The £ill that we show on top of it, is minimum
coverage, about a foot of cover on top of the pipe, and then
we are carrying that straight across, so that all of the
remaining surface drainage just flows out to the same
location down here.

So, in my opinion, this is a minimum project, that‘
is necessary to solve the drainage problem.

COMMISSIONER WAN: Are you saying that the 1800~
square foot one is the minimum?

MR. NASLAND: No, Ma'am, the 750.

COMMISSIONER WAN: Okay, all right, then I am -~

MR, NASLAND: This is the 1800-square foot one --

COMMISSIONER WAN: Okay. v

MR. NASLAND: -- what the 1800-square foot one
does here, you can see the difference, is there is a pad
here.

What we did is we collected all of the water in
this plan, and collected it in a storm drain, and put it out

through an energy dissipater here, which is at the ocutlet of
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the existing 3is6-inch pipe. We built a new head wall on the
end of that pipe, outletted it through an energy dissipater
here, and we have a slope, a 3:1 slope right here. The
reason this is drawn back so far was hecause we wanted to
stay away from the flood wave linae.

This one, we've moved it out to an area where we
know we have positive drainage, because we have experienced
it now for a couple of seasons, since this bridge has been
completed, and we put in the minimum amount of f£ill that we
think -~ the minimum of cover, and it ls going to be £ill in
this area, on top of that pipe, in oxder for the project to
This is not a pad.
COMMISSIONER HOLANDA:

drain properly. This is a slope.
‘ Mr. Chairman.
CHAIR CALCAGNO: Commissioner Holanda.
COMMISSIONER HOLANDA: You made raference to
HEC-II. Was the HEC-IY accomplished, taking into
consideration the project? or without the project?
MR. NASLAND: Let me answer that by defining what
the HEC-II study covered.

The HEC-II study covered an area that was studying

specifically the construction of this bridge project.

COMMISSIONER HOLANDA: <Ckay.
MR. NASLAND: And, when you ara drawing your
cross~sections, when you are determining where your f£lcod

waters are going to be on a project such as this, you have
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got a certain area that there is no influence from whatevex
the elevations are outside of it, because of the velocities
of the waters --—

COMMISSIONER HOLANDA: Right.
MR, NASLAND: =~ and the amount of flow.

From here, which is about where the bridge
abutment is ~- I don't know whether you can see that -~ but,
from about here, which is closer to the creek from where our
project is, you come ocut at about a 45-degree angle through
here. Everything on this side of that 45 degree angle, is an
area of no influence. So, if we built this 100 feet in the
air, it wculd have no influence on the hydrology of the
river, according to that HEC-II study. )

COMMISSIONER HOLANDA: Okay, so, the answer is it
was not taken into consideration?

MR. NASLAND: My answer is it was taken into
affect, because it specifiaglly excluded, because it won't
have any influence, it is taken into affect.

COMMISSIONER HOLANDA: Okay, but even if the
project did not exist, it would not have any influence,
whatsocever, on the HEC-II study?

MR. NASLAND: Correct.

COMMISSIONER HOLANDA: Thank you.

CHATR CALCAGNO: Okay, any other questions?

COMMISSIONER STAFFEL: Mr. cChair.
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CHAIR CALCAGNO: Go ahead, Commissiocner.

COMMISSIONER STAFFEL: A couple of questions,
really.

You know, this issue is really coming back to us,
and T guess my question is this, and a question for staff, I
have been handed a copy of the April 4 letter from the City
of Encinitas, which answers many of the issues that are
directly'in contention with the special conditions that are
being set forth, and. also missing from, I guess, my file, but
I wonder if from the staff's file, I understand, and maybe
the applicant can respend to this, but are there materials
from the Army Corps of Engineers? and the Department of Fish
and Game? do we have letters from them?

MR. NASLAND: Yes, we do.

COMMISSIONER STAFFEL: Is that in our substantive
staff file? I don't see it listed on the staff report?

DISTRICT DIRECTOR DAMM: I am not sure about the
Army Corps letter, but certainly, the Department of Fish aﬁd

Game review.

COMMISSIONER STAFFEL: Does the Army Corps render

an opinion, with respect to this grading issue?

MR. NASLAND: The Corps issued a conditional
approval, based upon Coastal Commission approval.

COMMISSIONER STAFFEL: Okay, and what about Fish

and Game?
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MR. FLETCHER: I think I best can aﬁswer this.

We have a waiver letter from Fish and Game. They
came out and the Fish and Game was concerned about stream bed
alteration. We do not come under their jurisdiction;
however, just as a precaution, the City of Encinitas had the
Fish and Game come out and check the project. That report is
clearly in the city of Encinitas' report before you.

The Army Cﬁrps of Engineers issued their
nationwide permit two years ago, February, on this project.

In addition, we have a letter from the director of
the public works department of the County of San Diego,
stating that they are in support of this project. They feel
that it will only help the hydrology of the area. We also
have -~ in fact, I have a copy of that letter before me. The
county did hydrologic studies, in order to prepare that
letter., They don't send those letters every day.

The City of Encinitas ran their own calculations
through their engineering department, before approving this
project. They offered to make those studies available to

your staff. The last time I checked, your staff has never

taken them up on this, to go out and look at those studies.
But, this has been studied to death.

COMMISSIONER STAFFEL: Well, I gquess the question
I have is, you know, really on the issues, and the special

condition issue as set forth. This material is far more
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relevant, and you know, important to Commissioners like me,
on this, then you know, staff reports, and anything else.

I guess, from the applicant's standpoint, I fail

to understand why that wasn't submitted, or if it was, why it

wasn't here. And, from the staff's standpoint, why the
subsaquent file material, if there was subsequent file
material, I mean, this is missing, and it is very --

MR. FLETCHER: Mr. Chairman, maybe I can --

COMMISSIONER STAFFEL: No, actually, I am asking
questions of ~—

MR. FLETCHER: -~ answer that. Maybe we erred ~-

COMMISSIONER STAFFEL: -~ staff —-

MR, FLETCHER: =~ in not repeating our entira
presentation, which was long enough. It contained coples of
all of these approvals, and letters of support.

I realize now that there are three or four of you
who were not here at that time, and but all of that is
available. It is well known to your co-chairman. )

COMMISSIONER DENISOFF: Well, I don't think we are
locking at you. We are looking at staff.

) COMMISSIONER RANDA: Yes.

COMMISSIONER DENISOFF: I mean, this should --
this was in -~ the Fish and Game letter, I know, was in the
last packat, though it is not in this one. The City of
Encinitas’ letter was in the last packet, and it is not in
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this one. So, we are not looking at the applicant for fault
here.

COMMISSIONER STAFFEL: I am just trying to say,
for today's proceedings, you know, I am looking very narrowly
at the special condition issue, which is really, to me, the
focus here, and this stuff is enlightening,

And, really to me, it is going to get down to an
issue: we have a difference of opinion betwaen the city of
Encinitas and their LCP, and how our staff feels whether it
complies with the LCP., And, let's ge£ right to it, on this
grading issue.

You also have the Army Corps rendering its
opinion, which is relevant, and you know, I guess I Just want
to get right to that point, quickly.

CHAIR CALCAGNO: Okay.

Any other questions?

Commissioner Pavley.

COMMISSIONER PAVLEY: And, you might have answered
this ~- when the county constructed the bridge, and created
the problems on your proparty, what were their mitigating
measures, or solutions to rectifying that problem?

MR. FLETCHER: The county offered, on two
occasions, to do the remedial grading work, in accordance
with the plan that our project engineer, who you have just

heard from, prepared,
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We prepared the first sketch of that in '94. We
had two written offers from them to perform this work, but
after they received their permit from you folks in '94, they
decided they did not want to reopen their permit. Instead,
we settled our arguments in litigation with them, and they
provided funds for this work that we are proposing =--

COMMISSIONER PAVLEY: So, you were --

MR. FLETCHER: -~ and we now hold —-

COMMISSIONER PAVLEY: -~ compensated by the
county, for your loss of property?

MR. FLETCHER: No, not for loss of property, just
for the repair work --

COMMISSIONER PAVLEY: Repair work.

MR. FLETCHER: -~ the remedial grading work.

We wers very disappointed, and I let them know
that when they didn't include it with the work they did for
Mr. Badger, across the street. It would have all been taken
care of.

Now, I have to go, as a private developar, go
through the entire environmental permit process. It has been
extremely expensive, in your time, and our own, and in our
dollars, and the state's dollars. It just is incredible to
me that this could have happened.

But, it is not because we didn't have it before

them all of the time. They just didn't want to have to
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reopen their permit --
COMMISSIONER RANDA: Mr. cChairman.
MR. FLETCHER: ~~ and delay the bridge.
COMMISSIONER RANDA: Mr. Chairman.
CHAIR CALCAGNC: Commissioner Wan.
COMMISSIONER WAN: Before.I proceed, is the public
hearing closed? or, is this the —-—
" CHAIR CALCAGNO: No. The public hearing —- in
fact, we have other people.
COMMISSIONER WAN: Okay, then I will wait.
CHAIR CALCAGNO: This is questions of the
applicant.
COMMISSIONER WAN: fThen I will wait.
CHAIR CALCAGNQ: Jkay.
If there is nothing more from the applicant, we
will have Andrew Morrow come up, I believe.
' MR. MORROW: Thank you, Mr. Chairman.
CHAIR CALCAGNO: You might have to come back up
for questions, later on.
MR. FLETCHER: Would you like us to leave the
exhibits here? -
CHAIR CALCAGNO: You can leave them there.
MR. FLETCHER: Yes.
MR. MORROW: Thank you, Mr. Chairman,

Commissioners, I am Andrew Morrow. I live in Encinitas, and
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I am a member of the board of the San Alijo Lagoon
Conservancy.

San Alijo Lagoon Conservancy, a party of record in
this matter, continues to urge the Commission's denial of
this project, as now proposed. While we applaud applicant's
attemﬁt to at least partially address Conservancy concerns
with the reduction in project scope, the project, even as
apparently redefined, still involves an import of f£ill into a
coastal wetlands, and into the 100-year flood plain.

While it is argued by the applicant that the
reduced amount of flood plain f£ill would have a minimum
impact on downstream hydrology, the requirement at issue is
éimplo: the least environmentally sensitive alternative
should be selected.

It can also be argued that the 750-cubic yards of
£ill now proposed by applicant, or 75 large truck loads of
dirt, hardly constitutes a minor amount of f£ill.

Additionally, applicant would have the Commission
approve a grading plan which would still create a building

- pad within the flood plain, raising the iséue of ultimate

intent.

The Conservancy agrees with the Commission staff's
contention that additional alternatives exist which should
first be considered.

Applicant asserts, but has made no attempt to
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demonstrate how the potential for flooding and property
damage to the existing development at the site has, in fact,
been exacerbated in any way by the county's construction of
the La Baja Bridge adjacent to the applicant's property.

The possibility of flooding and property damage
was previously acknowledged by the Applicant, who accepteé
the risk as a condition of the coastal development permit
previously issued..

Abplicant faces no added exposure to his
buildings, and consequently there should be no sense of
urgency or obligation by the Commission to grant applicant's
request to compromise the provisions of the ¢oastal Act,
which protects this wetlands resource.

The Conservancy feels that this project should not
receive the requested special consideration for relaxation of
restrictions against wetlands and flood plain fill, in part,
because of its upstream location from the San Alijo Lagoon
Ecologicai Preserve. Any localized, on-site, impacts to the
development would be magnified by the cumulative impacts
downstrean.

There are many additional parcels of privately
held land within the flood plain of the Escondido Creek
watershed. The.cOnservancy is fearful that approval of this
project as proposed by applicant could lead to a surge in

demand for fill and development permits on other private
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property holdings along the watershed. The cumulative affect
of several minor projects, such as this, would eventually
prove catastrophic to the fragile habitat.

Applicant has been fairly treated in this wanner.
He received just financial compensation for the impact on his
existing holdings when the county constructed the bridge.

The relatively minor impact of additional sheet flow, and
ponding of runoff on his property, as a result of the bridge
project, can be addressed in a number of alternative
solutions, which do not involve fill and development within
the wetlands and flood plain.

Applicant has simply been seeking to realize an
economic windfall by affecting a significant improvement to a
portion of his property, which he had previously agreed to
leave out of his development footprint.

The Conservancy urges the Commission to accept the
staff recommendation, which supports approval of the less
enﬁironmentally sensitive solution to thevissue of drainage
on the subject property.

Thank you.

CHAIR CALCAGNO: Okay, thank you.

At this time we are going to close it to the
floor.

staff, comments?

DISTRICT DIRECTOR DAMM: Thank you, Mr. Chairman,
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just very briefly. because I think the issues have been
explained fairly well.

The thing I did fail to mention to the Commission
is that the reason for the permit history, with regards to.
prohibiting £ill within 100-year flood plains, as well as
strong language in local coastal programs, is that -- at
least in the Southern California area -- there has been a
vefy strong tendency to fill in those flood plains.

The staff's position has been -- and the
Commission has taken this position as well for many years --
that the flood plains provide much of the remaining value,
with regards to habitat, as well as issues related to ground
water recharge, and often agricultural resources, and for
those reasons the flood plains should not be filled, in oxder
to allow urban development.

The photos that were handed out, I think, show the
situation fairly well, in particular this photo, Item 3-A,
with the blue dot on it. It shows the area that is proposed
to be filled. It clearly is in the 100-year flood plain. It
was clearly acknowledged as being in the 100-year flood plain
when the commercial center was approved, and the applicant
was required to revise the grading plan to avoid grading in
the 100-year flood plain.

Again, our recommendation is one of approval. It

is approval to allow the applicant to do drainage
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improvements, to take care of the sheet flow across what is
referred to as the eastern parking lot; however, it is not
for approval of putting fill on that open space area, where
the applicant was required not te grade and f£ill when the
commercial center was originally approved. '

That Qould conclude our comments.

CHAIR CALCAGNO: Okay, thank you.

At this time, Commissioners, you have questions?

Commissioner Rick. A

COMMISSIONER RICK: Thank you, Mr. Chairman.

For the staff, in the processing of this
application, did you give any consideration to a mixture of
pavers and grass, that some people call it green paving? I
would think that the simple solution is to blade the thing
out, and put down pavers, and grass, and when it floods, it
gets wet, and when it is dry, it is dry.

DISTRICT DIRECTOR DAMM: The staff did not give
consideration to that, because that is not what the applicant
was proposing. .

The applicant was proposing to f£i11 the area, to
raise it, out of the 100-year flood plain, in effect. I
don't know if that is anything the applicant would desire to
do. I don‘t know that it would resolve the concern they
have. You might want to hear from the applicant on that.

CHAIR CALCAGNO: Does the applicant want to answer
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the question? or the applicant's engineer.

MR. MASLAND: I am D.K. Nasland.

Commissioner Rick, what we have, shown in Photo
3-8, is a pond, and in order to put -~ if we were to come and
just basically pave it, either with pavers, or with a graded
surface, we would still have to £ill in the flood plain, in
order to overcome those grades,'because what we have is a
pond there. It was created by the bridge project.

What the bridge did, was it cut off the exit route
of the water from the property. They had somé four
topographic surveys that they used for their design, and they
felt that it was going to work. Based upon the work that we
did for our ciient, we knew that it wouldn't, and we had
written the county prior, you know, in their preliminary
design projects telling them what was going to happen. They
choose to disregard what we had to say.

MR. FLETCHER: I would like to speak to that?

CHAIR CALCAGNO: Okay, go ahead, We will give you
the opportunity to.

MR. FLETCHER: We did not put before you the
direction of the original flows here befora, but this area
all drained out to the street, in this direction. There is

this large, raised. storm drain, which is a block on the

south.
All of this, including at the driveway, came out
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this way. When this was built, it forced all of any drainage
that might come from this entire center, all the way up to
Manchester Street, to come down and meet an inverted area
here, where this 4-foot driveway comes in like this, and all
of this water shoots down here.

80, they had diverted, which we, as private
individuals, we know is illegal. Our drainage forced it back
onto the site, and the only way is to even the grades in
here, and get this back into the storm drain.

Another interesting item I would like to show you
right here -~ and show the =--

'CHAIR CALCAGNO: Is your question answered,
Commissioner Rick? or, do you need --

MR. FLETCHER: -- this relates to the question -=

CHAIR CALCAGNO: ~- further explanation?

COMMISSIONER RICK: It's okay, let he go on.

MR. FLETCHER: -~ and'I am happy to show it to you,

The first meeting that we had with the City of
Encinitas, they were concerned about the 100-flood line,
because it is the FEMA line, as we know it. That line runs

‘through the back of all of this Badger property, through
here, through building G, through building F, and then it
turns around and goes up through two houses. It is not a
practical, realistic, usable line. It is a 1976 line, that

probably was inaccurate in the first place,
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So, the City of Encinitas recognized this upon our
application. They asked us to make an exhibit, which you
have, showing the actual area subject to inundation. We had
our engineer, Nasland Engineering, do a study, and this is '
what resulted.

None of this area is subject to 100~year
inundation, except for a little pocket in here. This is the
grass area, This is the 35-foot knoll.

As I said, the impact of 100~year floods, will be
at slightly over 33 feet, if I am correct.

Is that right, Mr. Nasland?

MR. NASLAND: Yes.

MR. FLETCHER: 8o, we are talking about a little
panhandle in here that is really subject to the flood.

COMMISSIONER RANDA: Mr, Chair;

MR. FLETCHER: 8o, I hope that helps.

CHAIR CALCAGNO: Okay.

COMMISSTONER WEAR: Mr. Chairman.

COMMISSIONER RANDA: Can I move for the applicant?

CHAIR CALCAGNO: One gquestion, and then --

Go ahead and move it, you want to move it.

[ MOTION ]
COMMISSIONER RANDA: Thanks.
I move that the Commissioner grant the permit for

the proposed development, subject to the condition below on
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the grounds of development, as conditioned will be in
conformity with the adopted City of Encinitas Local Coastal
Plan. And, I further grant the applicant's request that the
Commission approve tﬁe original remedial grading plan,
approved by the certified City of Encinitas -- including the
special conditions? _

CHAIR CALCAGNO: Okay, do we --

COMMISSIONER RANDA: The special condition No. 2,
the permit be subject to the following conditions: (1)
mitigation/monitoring, the applicant requests adoption of its
submitted wetlands mitigation and monitoring plan, prepared
by Dudek and Associates, dated August 9, 1996.

CHAIR CALCAGNO: Okay, is there a "second®"?

COMMISSIONER WEAR: Second.

CHAIR CALCAGNO: It has been moved --

COMMISSIONER RANDA: Call the questidn.

CHAIR CALCAGNO: -- and seconded.

Okay.

COMMISSIONER WAN: I would like -- I haven't had a
chance to even ask my questions.
) CHAIR CALCAGNO: Commissioner Wan, you had your
hand up before, and I will let you go ahead and ask you
question, and then we are going to'go for the vote.

CHIEF COUNSEL FAUST: Mr. Chairman, before the

comment, just so it is clear what the Commission is
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discussing.

Could we have clarification on the motion as to
which of the two grading plans is contained within the
motion? ‘

COMMISSIONER RANDA: The certified city of
Encinitas' plan.

COMMISSIONER PAVLEY: The May one?

COMMISSIONER RANDA: The plan approved by the City
of Encinitas, not the alternative remedial grading plan of ‘
May 31.

COMMISSIONER WAN: Okay, with the 18 —-

CHIEF COUNSEL FAUST: Okay, not the more recent --

COMMISSIONER RANDA: Not the more recent --

CHIEF COUNSEL FAUST: -- alternative that was
discussed, but rather the earlier one?

COMMISSIONER RANDA: Correct.

COMMISSIONER GIACOMINI: What do you got? What do
you got, when the applicant wants the 700?

COMMISSIONER PAVLEY: He said the 700 was fine
with them.

COMMISSIONER GIACOMINI: Why do you want to add
another 1000-cubic yards?

COMMISSIONER RANDA: Because, I think the problenm
has to be fixed, and they had the right idea to begin with,
and I think the bridge is the problem.
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[ General Discussion ]

CHAIR CALCAGNO: Commissioner, is that the motion
you had before the floor? That is the --

COMMISSIONER RANDA: I would like to hear the
applicant on it.

CHAIR CALCAGNO: oOkay, go ahead, applicant.

MR. NASLAND: D.K. Nasland, again.

It is my opinion that the original plan is a
better solution for the problem we have there,
hydrologically, and how it handles the water.

We brought the alternate plan because we developed .
that based upon discussions of what staff was really trying
to get to. As we stated, it is acceptable.

We feel this is a much better design, than the
alternate.

COMMISSIONER RANDA: Then, for the better design,
is why I am calling the motion.

CHAIR CALCAGNO: Okay, there is a motion on the
table.

Commissioner Wan, you have --

COMMISSIONER WAN: I have a series of questions --

CHAIR CALCAGNO: =-- and we will let you do that,
because you had your hand up, and then we are going to have
to go for the vota.

COMMISSIONER WAN: Okay. I wanted to get back to
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one of the things. There were a couple of major concerns
that still haven't been addressed.

One of the principle concerns that I have, with
regards to filling in a flood plain, and this in a 100-year
flood plain. The applicant knew that. He acknowledéed that
at the time of his original development. You mentioned the
HEC-II study, and that was my concern. I guess I still don't
-- and I am asking staff questions, at this point, okay -- I
still don't understand, the applicant's engineer is saying
that the HEC-II study did, in fact, account for the fill? is
that correct? and what the effect -- and what I want to know
is whether that accounted for the effect of the fill, either
the 700 or the 1800, on downstream, or down flood plain
properties? because, that is a concern, is what this is going
to do to other properties?

. DISTRICT DIRECTOR DAMM: The staff's understanding
is that the county's study did not take into account the
£il1l.

I believe the spokesperson for the applicant's
representative, indicated that, with regard to this piece'of
property, in his opinion, it would have no effect, but my
understanding from our staff is that the county's hydrology
study did not take into account f£illing this property.

COMMISSIONER RANDA: Can I hear that from the
applicant on that?
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COMMISSIONER HOLANDA: Mr. Chairman, may I?

COMMISSIONER WAN: Yes, go ahead.

COMMISSIONER HOLANDA: Given that fact, in my
opinion, the fill, the project in question, would not be
impacted whatscever. There is no impact on the flood plain,
pecause of the county project, because of the HEC~II study.
It took everything into conmsideration. It is totally
irrelevant that that projebt even sexists. There is no impact
on the flood plain. Even if it is designated flood plain,
what the HEC-II study has validated, it would not impact it.

And, that is why I asked that gquestion earlier.

If his response was, "They did take the project into
consideration.*

And, if the HEC-II study clearly, and
categorically showed that the project did impact, based on
the HEC-II study, in other words, it raised the flood way by
one or two inches -~ I don't know what the limitations are in
the county -~ then that would have been a significant impact.

But, in this case, because of the design
parameters of the HEC-II study, it is totally irrelevant.

COMMISSIONER WAN: That is why I was asking about
it, so I could understand that.

COMMISSIONER HOLANDA: Yes.

COMMISSIONER WAN: Okay.

There are two other questions I have, very

PRISCILLA PIKE

39672 wHIS AY Court Reporting Services TELEPHONE ;
CAKHURS; ; (209) 683-8230

47

specific questions. First of all, the staff's proposal is
for -~ claims that there are other solutions to the problem,
besides fill. Are you confident that the other sclutions
would -- because this is just a minor ~- this is a ponding
problem. This isn't a flood plain problem that needs to be
corrected here. How are you so certain that what you are
proposing will work to solve the ponding problem?

DiSTRICT DIRECTOR DAMM: The staff would not take
the position that we are absclutely certain what will resolve
the ponding problem.

We have asked tof some other ideas, and
alternatives, from the applicant. The applicant then
submitted the 750-cubic yard grading proposal as an
alterﬂative.

What we did do is look at the proposal. We loocked
at the slope that is adjacent to the roadway and the bridge,
and our recommendation is to allow the drainage on that
eastern parking lot, to be redirected in a way so that it
could be contained, and then directed along the toe of that
slope, in a concrete ditch, or some type of ditch, similar to
whgt the county did towards the end of the slope, near the
creek. And, it appeared to staff that that would work.

I think the applicant's engineer takes the
position that the slope is too flat, and that that may not

work. The bottom line is, we don't have any documentation
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that it won't work. We have asked for alterﬁatives. We just
don*t have that.

COMMISSIONER WAN: Ckay, and then the final
question I have has to do with this, whether this is
consistent with the Encinitas LCP, or not. You claim it
isn't, and the applicant says that it is.

Am I right in saying that that has to do with our

you define structure? Do you want to go into the ways that

‘you believe this is not consistent, because that is very

important here, is whether this is consistent, or not.

DISTRICT DIRECTOR DAMM: It would be the staff's
position that, obvicusly, based on our recommendation, that
the proposal is not consistent with the certified Local
Coastal Program, and it is really for two reasons: one, is
there are no structures in the commercial center that are
within the 100~year flood plain, that are in danger.

If you wish to consider the eastern parking lot as
a structure, then that is certainly a matter of

interpratation; however, that brings the second point, which

-is that it was acknowledged when it was approved, that that

eastern parking lot may be subject to inundation.

S0, yes, the drainage may have changed, but the
issue, with regards to that eastern parking lot, remains the
same: it is in the flood plain, and it is subject ﬁc

flooding. We, as the staff, would recommend that certain
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drainage improvements could be made to minimize that
flooding, but there was always the acknowledgement that it
was within the flood plain.

CHAIR CALCAGNO: Ogay, that question was answered.

I am going to --

COMMISSIONER WAN: I am going to put in an
amendment.?

CHAIR CALCAGNO: You are going to put'in an
amendment?

COMMISSTONER WAN: I would like to make an
amending motion.

CHAXR CALCAGNO: Well, I guess you could do that,

go ahead.
[ MOTION ]}

COMMISSIONER WAN: I am going to amend the motion
to approve the project with the 750 -- the alternate grading
plan.

CHAYR CALCAGNO: Is theré a “"gecond"?

COMMISSIONER PAVLEY: Second.

CHAIR CALCAGNO: Okay, at this point, we are going
to go ahead and have roll call on the amendment.

COMMISSIONER STAFFEL: Mr. Chair, if I could
address this.

CHAIR CALCAGNO: Yes.

COMMISSIONER STAFFEL: To the applicant, now you
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came forward today with the altered grading plan. 1Is that
acceptable to you? That is acceptable? The motion on the
floor is acceptable to you?

Simply, yes or no.

COMMISSIONER RANDA: Just simple.

MR. FLETCHER: As T stated before --

CHAIR CALCAGNO: Microphone, and introduce
yourself for the record. &and, I think it has been stated by
the Commissioner to just answer, yes or no. ) ‘

COMMISSIONER STAFFEL: Is that acceptable?

MR. FLETCHER: It really is not acceptable to me.

COMMISSIONER RANDA: Fine.

MR. FLETCHER: It is a compromise. We are still
continuing to be damaged. We still have a -- we have
abandoned our property to a drainage ditch.

Now, this property has utility. We would like to
continue to use it for future parking, for gatherings, for
all of the pictures we showed you for.

Now, if I have to go out of here with nothing,
ptherwise, yes, we will take the alternate grading plan, but
I beseech you to realize that the amount of money, the amount
of time, to do this, let's do it right. The amount of yards
we are talking about are minuscu;e, compared.to what has
already been put on the site.

COMMISSIONER RANDA: Thank you.
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MR. FLETCHER: Now, that doesn't justify it, but T
hope you understand my position.

I would like to go home as much as you would, but
I do want to go with something that is reasonable.

My engineer, the City of Encinitas, after 12
months of hearings, 6 public hearings, all supported the
original plan.

COMMISSIONER RANDA: Thank you.

MR. FLETCHER: Now, I leave it in youf good hands.

CHAIR CALCAGNO: Okay --

COMMISSIONER RANDA: You got it, okay?

CHAIR CALCAGNO: -- I think you made your point.

MR. FLETCHER: I will accept whatever --

CHAIR CALCAGNO: Commissioner Pavley, and then
Commissioner Wear.

'COMMISSIONER PAVLEY: Just that I received from
the applicant, stating, that either one was acceptable, with
no qualifications, and one seemed to be less environmentally
dawaqinq, and I certainly would support the alternate
remedial grading plan, as recommended by the applicant.

CHAIR CALCAGNO: Okay.

Commissioner Wear.

COMMISSIONER WEAR: Just a procedure item.

If the motion -fails, we éo back to the original

motion, is that correct?
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CHAIR CALCAGNO: Then we go back to the original,

yes.

COMMISSIONER WEAR: Okay, thank you.

CHAIR CALCAGNO: OQkay, roll call on the amendment,

which is basically suppeorting the modified plan.

SECRETARY GOEHLER: Commissioner Belgard?

COMMISSIONER BELGARD: No.

SECRETARY GOEHLER: Commissioner Flemming?

COMMISSIONER FLEMMING: No.

SECRETARY GOEHLER: Commissioner Giacomini?

[ No Response ]
Commissioner Pavley?

COMMISSIONER PAVLEY: Yes.

SECRETARY GOEHLER: Commissioner Randa?

COMMISSTONER RANDA: No.
SECRETARY GOEHLER: Commissioner Rick?
COMMISSIONER RICK: Yes.

SECRETARY GOEHLER: Commissioner Staffel?

COMMISSIONER STAFFEL: Yes.

SECRETARY GOEHLER: Commissioner Steinberg?

COMMISSIONER STEINBERG: No.
SECRETARY GOEHLER: Commissioner Wan?
COMMISSIONER WAN: Yes.

COMMISSIONER FLEMMING: Does it put it back -- I

don't know. Yes.
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SECRETARY GOEHLER: Commissioner Wear?

COMMISSIONER WEAR: No.

SECRETARY GOEHLER: Chairman Calcagno?

CHAIR CALCAGNQO: VYes,

SECRETARY GOE@LER: Six, three -- six, four.

CHAIR CALCAGNO: Okay, motion carries, and
actually the amendment supersedes the main motion, so as I
read it --
’ COMMISSIONER STEINBERG: We didn't vote on it.

COMMISSIONER RANDA: No, wait.

CHIEF COUNSEL FAUST: Mr. Chairman, you now have
the main motion =--

CHAIR CALCAGNO: As amended.

CHIEF COUNSEL FAUST: -~ right, as amended, now
before you —-

COMMISSIONER RANDA: Wait, Mr. Chairman --

CHIEF CQUNSEL FAUST: -~ and this would --

COMMISSIONER RANDA: =~ Mr. Chairman ==

CHIEF COUNSEL FAUST: ~- approve the entire
project -

COMMISSIONER RANDA: ~- point of order.

CHIEF COUNSEL FAUST: ~- if you approve it.

COMMISSIONER RANDA: Was that --

CHAIR CALCAGNC: We will let you have that point,

COMMISSIONER RANDA: -- vote six in favor of the
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amendment?

CHAIR CALCAGNO: Correct.
CHIEF COUNSEL FAUST: Six in favor --
COMMISSIONER RANDA: And, that makes the -~
CHIEF COUNSEL FAUST: -— of the amendment, four --
COMMISSIONER RANDA: ~— amendment pass?
CHIEF COUNSEL FAUST: =-—- against, that is correct.
COMMISSIONER RANDA: Okay.
CHAIR CALCAGNO: MNow, we are voting on the main

motion, as amended.
Roll call.
SECRETARY GOEHLER: Commissioner Flemming.
COMMISSIONER FLWING: Yes. k
SECRETARY GOEHLER: Commissioner Giacomini?
{ No Response ]
Commissioner Pavley?
COMMISSIONER PAVLEY: Yes.

SECRETARY GOEHLER: Commissiocner Randa?
COMMISSIONER RANDA: Yes,

) SECRETARY GOEHLER: Commissioner Rick?

COMMISSIONER RICK: VYes.

SECRETARY GOEHLER: commisaionef staffel?

COMMISSIONER STAFFEL: Yes.

SECRETARY GOEHLER:  Commissioner Steinberg?

. COMMISSIONER STEINBERG: Yes.
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SECRETARY GOEHLER:
COMMISSIONER WAN: Yes.

commissioner wWan?
SECRETARY GOEHLER: commissionar Wear?
COMMISSIONER WEAR: Yes.

SECRETARY GOEHLER:
COMMISSIONER BELGARD: Yes.
SECRETARY GOEHLER:

Commissioner Belgard?

Chairman Calcagno?
CHAIR CALCAGNQ: VYes.

SBCRETAR! GOEHLER: Ten, zero.

CHAIR CALCAGNO:
DISTRICT DIRECTOR DAMM:

Motion carried.

That concludes the‘San
Diego items.

*

{ Whereby the hearing was concluded. }
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