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STAFF REPORT AND RECOMMENDATION ON APPEAL 

LOCAL GOVERNMENT: City ofEncinitas 

DECISION: Approved With Conditions 

APPEAL NO.: A-6-ENC-98-109 

APPLICANT: West Village Center (Attn: Mr. Peter Fletcher) 

PROJECT DESCRIPTION: Construction of a one-story, approximately 29 ft. high, , 
4,390 sq.ft. office/retail structure and a 200 sq.ft. kiosk on a 9 acre site 
containing an existing approximately 60,000 sq.ft. commercial center . 

PROJECT LOCATION: 160-162 South Rancho Santa Fe Rd., Encinitas (San Diego 
· County) APNs 259-191-25,259-191-32 

APPELLANTS: San Elijo Lagoon Conservancy, Attn: Doug Gibson 

SUMMARY OF STAFF RECOMMENDATION: 

The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed. 
Staff also recommends that the Commission fmd that the proposed development is 
inconsistent with the floodplain policies and ordinances of the certified LCP and deny the 
de novo permit. 

A previous Commission action on this site, permitted the placement of750 cubic yards of 
fill within the 1 00-year floodplain to address a drainage problem created by the 
construction of an adjacent bridge project. The fill resulted in an alteration of the mapped 
100-year floodplain (FEMA Flood Insurance Rate Maps) on the subject site. As such, 
according to recently updated FEMA maps, the project site is no longer located within . 
the 1 00-year floodplain. However, while the Commission did previously permit a small 
amount of fill to address a site drainage problem, if the fill had been proposed to support 
a permanent structure on the site, it would not have been consistent with the City's 
certified LCP. In fact, the Commission originally denied the applicant's request to place 
1,800 cubic yards of fill and a 2,000 square foot building on this site. However, the 
applicant modified the project to eliminate the proposed building and reduce the amount 
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of fill to the minimum necessary to.correct the drainage problem. As a result, the 
Commission agreed to reconsider its denial of the project and it subsequently approved 
the project as revised. In approving the placement of fill, the Commission was able to 
fmd it consistent with the certified LCP because the project did not include a structure 
and was the minimum amount of fill needed to prevent ponding of floodwaters on the 
site. Although the fill area is no longer within the 1 00-year floodplain, the applicant is 
essentially revising the prior permitted project by adding a structure. The staff 
recommends that the Commission find substantial issue with the City's approval of this 
revised project, and treat the de novo permit application as an amendment to the prior 
permitted project. Since the prior permitted project -- fill to correct a drainage problem -
would not be approvable as revised to include a retail/office structure, the staff 
recommends denial of the application. 

SUBSTANTIVE FILE DOCUMENTS: Certified City of Encinitas Local Coastal 
Program (LCP); City of Encinitas Resolution Nos. 98-33 approving a Design Review 
Permit and Coastal Development Permit; CDP Nos. A-6-ENC-96-34, A-6-ENC-96-34-R, 
6-84-368, 6-85-418, 6-93-155; City of Encinitas Agenda Report dated 8112/98; Wetland 
Delineation Report by Dudek and Associates dated 5/24/96. 

I. Appellants Contend That: 

The proposed development is inconsistent with the policies of the certified LCP which 
pertain to floodplain development. Specifically, the subject area where the proposed 
structure is proposed to be located is a floodplain area that was previously pennitted to be 
filled in order to address on site drainage concerns caused by an adjacent bridge project. 
The area was to remain open. The proposed development of this area with an office/retail 
structure will set an adverse precedent of allowing piecemeal development of the 
floodplain by first permitting fill for an allowable purpose and subsequently permitting 
pennanent structures that would not have been allowed had they been proposed along 
with the filL 

II. Local Government Action. 

The Coastal Development Pennit was approved by the Planning Commis~ion on 
5/28/98. Several special conditions were attached which address permit expiration, trash 
bin enclosures, overall design of building materials, parking lot layout, signage and 
building and fire conditions. 

III. Appeal Procedures. 

After certification of a Local Coastal Program (LCP), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
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After certification of a Local Coastal Program (LCP), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits. Projects within cities and counties may be appealed if they are 
located within mapped appealable areas. The grounds for appeal are limited to the 
assertion that "development does not conform to the certified local coastal program." 
Where the project is located between the first public road and the sea or within 300 ft. of 
the mean high tide line, the grounds of appeal are limited to those contained in Section 
30603(b) of the Coastal Act. Those grounds are that the development does not conform 
to the standards set forth in the certified local coastal program or the access policies set 
forth in the Coastal Act. 

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless it 
determines that no substantial issue is raised by the appeal. If the staff recommends 
"substantial issue" and no Commissioner objects, the Commission will proceed directly 
to a de novo hearing on the merits of the project. 

If the staff recommends "no substantial issue" or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue. It takes a 
majority of Commissioners present to find that no substantial issue is raised. If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project. If the Commission conducts a de novo hearing on the permit 
application, the applicable test for the Commission to consider is whether the proposed 
development is in conformity with the certified Local Coastal Program. 

In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Act requires that a fmding must be made by the approving 
agency, whether the local government or the Coastal Commission on appeal, that the 
development is in conformity with the public access and public recreation policies of 
Chapter 3. In other words, in regard to public access questions, the Commission is 
required to consider not only the certified LCP, but also Chapter 3 policies when 
reviewing a project on appeal. 

The only persons qualified to testify before the Commission at the "substantial 
issue" stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government. 
Testimony from other persons must be submitted in writing. At the time of the de novo 
hearing, any person may testify . 
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Staff recommends that the Commission determine that SUBSTANTIAL ISSUE exists 
with respect to the grounds on which the appeal was filed, pursuant to PRC Section 
30603. . 

MOTION 

Staff recommends a NO vote on the following motion: 

I move the Commission determine that Appeal No. A-6-ENC-98-1 09 raises no 
substantial issue with respect to the grounds on which the appeal has been filed. 

A majority of the Commissioners present is required to pass the motion. 

Findings and Declarations .. 

1. Project Description/Permit History. Proposed is the construction of a one-story, 
approximately 29ft. high, 4,390 sq.ft. office/retail structure and a 200 sq.ft. kiosk within 
an existing retail/commercial center. The proposed building would be situated on a 
previously graded, open landscaped area at the east end of the shopping center. The 
kiosk structure would replace three existing parking stalls toward the northern end of the 
commercial center. The project site lies within a portion of an approximately 9 acre 
property which contains an existing 60,000 sq.ft. retail/commercial center consisting of 
eight buildings known as "West Village Commercial Center". The site comprises two 
parcels and is located on the south side ofRancho Santa Fe Road,jtist east of Manchester · 
A venue in the City of Encinitas. The existing commercial center currently occupies one 
parcel in its entirety and a portion of the second parcel. 

A portion of the second parcel, which is where the subject building is proposed, was the 
subject of a previous permit (A-6-ENC-96-34-A-R) where deposition of approximately 
750 cy. of fill within the 100-year floodplain was permitted to address drainage concerns 
on a portion of the eastern parking lot. Surrounding uses include vacant land and 
Escondido Creek to the south and east, an elementary school, school offices and a 
convenience store to the north and the commercial center and Manchester A venue to the 
west. 

In 1984 the Commission approved CDP #6-84-368/Fletcher, for the demolition of 
existing buildings, grading consisting of 28,225 cubic yards of material (including 26,100 
cubic yards of imported fill) and street and storm drain improvements on the subject 
property. The permit was approved with conditions which required the development to 
be revised to eliminate all grading within the 100-year floodplain and recordation of a 
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waiver of liability, requiring the applicant to acknowledge that the site may be subject to 
hazard and damage from flooding and to assume the liability from this hazard. The 
conditions were satisfied and the permit was released. 

Then, in September of 1985, the Commission approved CDP#6-85-418/Fletcher for the 
construction of an approximately 62,250 sq.ft. commercial center on the site in seven 
one- and two-story buildings. The permit also included approval of construction of some 
parking and landscape improvements for the center within the 100-year floodplain. This 
permit was approved with conditions requiring the submittal of a sign program for the 
center and recordation of a waiver of liability for the development, again requiring the 
applicant to acknowledge that the site may be subject to hazard from flooding and to 
assume the liability from this hazard. Subsequently, the conditions were satisfied, the 
permit was released and the center was constructed. 

Subsequently, in February of 1994, the Commission approved CDP #6-93-155/County of 
San Diego for the construction of a new bridge over Escondido Creek (La Bajada 
Bridge). The bridge was to replace an existing "dip" crossing which frequently flooded 
during storm events. This permit was approved by the Commission subject to a number 
of special conditions, which included mitigation for all unavoidable impacts to wetlands. 
To accommodate construction of the bridge and its approach, the easternmost portion of 
the site subject to this appeal, was needed, and obtained by the County utilizing its power 
of eminent domain. As a result of the bridge construction, Rancho Santa Fe Road 
adjacent to the site was elevated. The applicant contended that the bridge construction 
had damaged his property by altering on-site drainage in the easternmost parking lot and 
landscaped area (where the subject development is proposed),·which caused site drainage 
from the eastern parking to be redirected eastward to the landscaped area, instead of to 
the existing catch basin for the parking lot. The applicant asserted that this redirection of 
a portion of the parking lot drainage led to ponding of water in a low spot of the 
landscaped/floodplain area of the site. 

The City of Encinitas received approval of its LCP in November of 1994 and began 
issuing coastal development permits on May 15, 1995. 'In May of 1995, the applicant 
sought approval of a coastal development permit from the City of Encinitas for 
construction of a 2,000 sq. ft. retail structure and proposed fill to support the structure, 
describing the project as necessary to protect the existing commercial center from 
flooding. At that time, Commission staff provided written comments to the City 
outlining specific LCP consistency concerns raised by the proposed development. The 
proposed development was originally approved by the City's Olivenhain Community 
Advisory Board (CAB) on September 5, 1995 and that decision was appealed to the City 
of Encinitas Planning Commission and subsequently to the City Council. The City 
Council approved the development on February 14, 1996, finding the project to be an 
incidental public service project and consistent with Land Use Element Policy 8.2 in that 
the project "is necessary to protect the existing commercial center from flood impacts due 
to the location ofthe 100-year floodplain .... " 

Because the proposed development was located within 100 feet of wetlands, it was within 
the Commission's appeal jurisdiction. On March 4, 1996, the City's permit was appealed 
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to the Coastal Commission (Ref. A-6-ENC~96-34). On April 11, 1996, the Commission 
found that a substantial issue existed with regard to the reason for the appeal. At the de 
novo hearing on May 7, 1996, the Commission found that the proposed development 
would constitute unpermitted fill of floodplain and wetlands, inconsistent with the City's 
LCP and was denied. The Commission's fmdings were based, in part, on a wetlands 
study submitted by the applicant (Ref. Wetland Delineation Report by Dudek and 
Associates dated 5/24/96). The study concluded that a "narrow artificial/emergent 
wetland" existed on the site covering approximately 240 sq. ft. (0.005 acres) at the base 
of the fill slope for the bridge. The study also stated that the wetland was oflow quality, 
topographically isolated from the main drainage of Escondido Creek and was being 
artificially supported from parking area drainage and irrigation runoff from surrounding 
ornamental landscaping. The proposed 2,000 sq.ft. structure would have filled all of the 
approximately 240 sq.ft. of wetlands. 

In addition, the Commission found that the project was inconsistent with the LCP policy 
that restricts development in a floodplain to that which is safe and compatible with 
flooding. The Commission determined that the proposed fill and structure were not safe 
and compatible with periodic flooding. For those reasons, the Commission denied a 
permit for the project. On June 3, 1996 the applicant filed a request for reconsideration 
of the Commission's denial, in part on the grounds that the project was revised to reduce 
the amount of fill and to eliminate the structure. On July 12, 1996 the Commission 
agreed to reconsider the project (Ref. A-6-ENC-96-34-R). 

The Commission approved the revised project on August 14, 1996. The approved 
project included the filling of the 240 sq. ft. of "marginal wetlands" on the subject site. 
The Commission found that the proposed fill of750 cubic yards could be permitted under 
the floodplain policies of the LCP because it was not fill for a permanent structure but 
was fill to prevent ponding of floodwater and therefore was consistent and compatible 
with periodic flooding. The Commission also found that the fill was consistent with the 
wetland protection policies of the LCP (which restrict fill of wetlands to certain limited 
uses) because it was intended to protect existing public works improvements located in 
this area (storm drain, sewer, lights etc.) by correcting a drainage problem created by 
construction of the nearby La Bajada bridge. 

Prior to being filled, the project site was located within the FEMA mapped 1 00-year 
floodplain of Escondido Creek, one of the two major creeks which drain into San Elijo 
Lagoon, an environmentally sensitive habitat area and regional park that is managed 
jointly by the California Department ofFish and Game and the San Diego County Parks 
and Recreation Department. The creek in this location supports several native wetland 
and riparian habitats that include Southern Willow Riparian Scrub, Cismontane Alkali 
Marsh, and Coastal and Valley Freshwater Marsh. Based on a wetlands delineation 
prepared for the Army Corps of Engineers (ACOE) in 1996, it was determined at that 
time that there were approximately 4,610 sq.ft. of wetlands on the subject property. As 
noted previously, 240 sq.ft. of these wetlands were permitted to be filled pursuant to CDP 
#A-6-ENC-96-34-R. 
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Because the proposal is an appeal of a local decision, the standard of review is the 
certified LCP. In addition, because the development is located between the first public 
road and the sea, the public access and recreation policies of the Coastal Act are also 
applicable. 

2. Floodplain Development. Because of its potential for adverse impacts on both 
down- and up-stream areas and habitats, fill of floodplains is severely limited in the City's 
LCP. Policy 8.2 on Page LU-19 of the City's certified LUP pertains to floodplain 
development within the City and states, in part: 

[ ... ] No development shall occur in the 100-year floodplain that is not consistent and 
compatible with the associated flood.hazard. Only uses which are safe and 
compatible with periodic flooding and inundation shall be considered, such as 
stables, plant nurseries, a minimum intrusion of open parking, some forms of 
agriculture, and open space preservation, as appropriate under zoning, and subject to 
applicable environmental review and consistency with other policies of this plan. 
No grading or fill activity other than the minimum necessary to accommodate those 
uses found safe and compatible shall be allowed.[ ... ] Exceptions from these 
limitations may be made to allow the following: 

a. Minimum private development ( defmed as one dwelling unit per legal parcel 
under residential zoning, and an equivalent extent of development under non· 
residential zoning) only upon a finding that strict application thereof would 
preclude minimal reasonable use of the property. 

b. Development of circulation element roads, other necessary public facilities, 
flood control projects where no feasible method for protecting existing public or 
private structures exists and where such protection is necessary for public safety 
or to protect existing development, [ ... ] [Emphasis added] 

In addition, Section 30.34.040(b)(2) of the City's Implementation Plan also.pertains to 
floodplain development and states, in part: 

Within the 1 00-year floodplain, permanent structures and/or fill for permanent 
structures, roads and other public improvements consistent with the Land Use 
Element will only be allowed if the applicant can demonstrate the following: 

a. The development is capable of withstanding periodic flooding, and does 
not require construction of flood protective works, ... 

b. Existing environmentally sensitive habitat areas will not be significantly 
adversely affected. 

c. The development will not result in a net reduction of existing riparian 
habitat areas within the floodplain. 
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d. The design of the development incorporates the findings and 
recommendations of a site specific area watershed hydrologic study ... 

e. There will be no significant adverse water quality impacts to downstream 
wetlands, lagoons and other environmentally sensitive habitat areas. 

The area where the proposed structure is proposed to be located is a floodplain area that 
was previously permitted to be filled in order to address on-site drainage concerns caused 
by an adjacent bridge project. The Commission permitted the fill because the applicant 
explicitly eliminated plans to build a structure and reduced the amonnt of fill in order to 
make the project consistent with the above-cited policies. The appellant contends that the 
City's approval of development of this area with a permanent structure will set an adverse 
precedent in the watershed by permitting filling in the floodplain for allowable uses and, 
subsequently, permitting the filled areas to be developed with permanent structures that 
are not consistent with periodic flooding. As noted above, the LCP states that only 
development consistent with periodic flooding shall be permitted within the 100-year 
floodplain, such as stables, plant nurseries, some limited parking, open space and some 
agriculture uses. The portion of the commercial center where the proposed retail/office 
structure is proposed is the area which was filled pursuant to the previous Commission 
permit. As cited previously, this area was filled to an elevation of approximately three 
feet above the 100-year floodplain and is, thus, no longer in the FEMA mapped 100-year 
floodplain. However, the project site could still be subject to flooding. While the 
Commission's action on the previous permit did not specifically restrict future 
development of this area, the findings for approval were based on the fact that this area 
would remain an open grassy area. Specifically, the fmdings stated, in part: 

... The proposed fill can also be found consistent with the above Cited LCP policies 
and ordinances as it is compatible with the associated flood hazard, it will remain as 
an open grassy area (which is similar to the agriculture and open space uses that are 
listed as accepted in the floodplain) and, the flll is not proposed to accommodate a 
structure or even a public improvement, but only to correct on-site drainage. 

While the Commission did allow some fill in this area through the previous permit, the 
fill was to address on-site drainage concerns caused by the construction of the La Bajada 
Bridge and not to raise the area out of the floodplain to create a building pad for future 
development. If a building had been proposed with the previous fill, it would have been 
inconsistent with the above cited LCP policies. These policies only allow structures in 
the floodplain if they are consistent with periodic flooding. The proposed retail/office 
structure is not a use consistent with periodic flooding. 

Floodplains are an important part of many ecosystems as they are often associated with 
environmentally sensitive resource areas such as lagoons, estuaries, rivers and coastal 
streambeds. Development (construction of structures, grading, filling, etc.) within a 
floodplain not only presents a danger to proposed structures, but also can impact 
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downstream resources through increased sedimentation. As such, development in the 
• floodplain is severely restricted in the City's LCP. 

The Commission finds that the City has in effect allowed the applicant to revise the prior 
project to include a structure even though the Commission approved the applicant's prior 
project only because the structure had been eliminated. The applicant should have sought 
an amendment to the Commission's permit for the fill rather than applying for a new 
permit with the City. By applying for a new permit, the applicant has revised a prior 
approved project in a way that results in piecemeal filling of the floodplain inconsistent 
with the policies of the LCP. Therefore, the Commission finds that the grounds for the 
project raises a substantial issue with respect to the project's consistency with the City's 
certified Local Coastal Program. 

STAFF RECOMMENDATION ON THE COASTAL PERMIT 

The staff recommends the Commission adopt the following resolution: 

I. Denial. 

The Commission hereby denies a permit for the proposed development on the grounds 
that the development will not be in conformity with the adopted Local Coastal Program, 
and will have significant adverse impacts on the environment within the meaning of the 

• California Environmental Quality Act. 

• 

II. Findings and Declarations.: 

1. Project Description. As previously cited in the findings for substantial issue of 
this staff report, proposed is the construction of a 4,390 sq.ft. office/retail sales structure 
and a 200 sq.ft. kiosk on 9 acre parcel containing an existing approximately 60,000 sq. ft. 
retail/commercial center (West Village Commercial Center). As noted previously, the 
proposed structure will be located in a floodplain area of the site that was permitted to be 
filled with 750 cubic yards of fill material pursuant to CDP #A-6-ENC-96-34-R only for 
the purpose of correcting a drainage problem, and not to support a pepnanent structure. 
The remainder of the project description/project history is discussed in full detail in the 
findings on Substantial Issue section of this report (reference pages 4-7) and is hereby 
incorporated by reference. 

2. Floodplain Development As stated above, the Commission approved a prior 
permit for 750 cy of fill on this site after initially denying the applicant's proposal to 
place 1,800 cy of fill and a 2,000 sq. ft. structure on the site. The applicant's current 
proposal to construct a 4,390 sq. ft. structure on the filled area modifies the prior project 
in a manner that is inconsistent with the City's LCP policies. Because of its potential for 
adverse impacts on both down- and up-stream areas and habitats, fill of floodplains is 
severely limited in the City's LCP. Policy 8.2 on Page LU-19 of the City's certified LUP 
pertains to floodplain development within the City and states, in part: 
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[ ... ] No development shall occur in the 100-year floodplain that is not consistent and 
compatible with the associated flood hazard. Only uses which are safe and 
compatible with periodic flooding and inundation shall be considered, such as 
stables, plant nurseries, a minimum intrusion of open parking, some forms of 
agriculture, and open space preservation, as appropriate under zoning, and subject to 
applicable environmental review and consistency with other policies of this plan. 
No grading or flll activity other than the minimum necessary to accommodate those 
uses found safe and compatible shall be allowed.[ ... ] Exceptions from these 
limitations may be made to allow the following: 

a. Minimum private development ( defmed as one dwelling unit per legal parcel 
under residential zoning, and an equivalent extent of development under non
residential zoning) only upon a ·finding that strict application thereof would 
preclude minimal reasonable use of the property. 

b. Development of circulation element roads, other necessary public facilities, 
flood control projects where no feasible method for protecting existing public or 
private structures exists and where such protection is necessary for public safety 
or to protect existing development,[ ... ] [Emphasis added] 

In addition, Section 30.34.040(b)(2) of the City's Implementation Plan also pertains to 
floodplain development and states, in part: 

Within the 1 00-year floodplain, permanent structures and/or fill for permanent 
structures, roads and other public improvements consistent with the Land Use 
Element will only be allowed if the applicant can demonstrate the following: 

a. The development is capable of withstanding periodic flooding, and does 
not require construction of flood protective works, ... 

b. Existing environmentally sensitive habitat areas will not be significantly 
adversely affected. 

c. The development will not result in a net reduction of existing riparian 
habitat areas within the floodplain. 

d. The design of the development incorporates the findings and 
recommendations of a site specific area watershed hydrologic study ... 

e. There will be no significant adverse water quality impacts to downstream 
wetlands, lagoons and other environmentally sensitive habitat areas. 

The proposed office/retail structure is proposed to be located in an open portion of the 
commercial center that does not contain any buildings, but is comprised of various utility 
and landscape improvements and an area that had been previously identified as wetlands. 
When the Commission approved CDP #A-6-ENC-96-34-R, which permitted the 
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deposition of 750 cubic yards of fill in this area, the area was within the 1 00-year 
floodplain of Escondido Creek. The Commission found the previous fill to be consistent 
with LCP policies and ordinances because it only consisted of the minimal amount of fill 
necessary to protect existing public works improvements located in the area (storm drain, 
sewer, lights, etc.) as well as the applicant's existing parking area from pending caused 
by construction of nearby La Bajada Bridge. The Commission also found the fill 
consistent with the LCP policies because it did not include a permanent structure. 

The Commission's finding that the 750 cy. of fill was within the 100-year floodplain of 
Escondido Creek was based upon the County of San Diego Floodplain Maps and exhibits 
provided by the applicant. These maps depict the floodplain on the basis of elevations. 
The term floodplain is defined in the City's LCP as follows: 

Floodplain shall mean the channel and the relatively flat area adjoining the channel 
of a natural stream or river which has been or may be covered by floodwater; 
specifically, those areas shown as subject to inundation on the flood insurance rate 
maps published by the Federal Emergency Management Agency or the current City 
maps designating floodplains. 

The deposition of the fill raised a portion of the landscaped area approximately three feet 
above the elevation associated with the FEMA mapped 1 00-year floodplain, with the 
remaining area sloping gradually to the east. In this way, the applicant was able to 
address the on-site drainage problem and to continue to use this area in the same way it 
had been used in the past without the threat of ponding caused by the identified on-site 
drainage problem. 

As noted previously, the subject site is no longer within the FEMA mapped 100-year 
floodplain due to the fill that was permitted by the Coastal Commission. The FEMA 
Flood Insurance Rate Map has been subsequently amended (dated 11/1 0/97) to reflect this 
change. In addition, a letter to Commission staff dated 10/8/98 from the County of San 
Diego Department of Public Works indicates that the subject site is not located within the 
area subject to the 100-year floodplain, as confirmed by a ground and field inspection. 

The Commission fmds that the applicant's proposal to construct a structure in this area is 
a modification of the prior permitted project and requires an amendment to that prior 
permit. The Commission further fmds that this current application should be treated as a 
proposal to amend that prior permit. Because the City's LCP policies prohibit fill for 
permanent structures in the floodplain, the Commission finds that the amendment of the 
prior permit is inconsistent with the City's certified LCP policies and ordinances 
regarding floodplain development 

In its approval of the 750 cubic yards on which the subject development is proposed, the 
Commission did not intend for the area to be developed with buildings in the future. In 
its fmdings for approval of the fill A-6-ENC-96-34 (Revised Findings dated 10/21196) the 
Commission stated: 
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... Based on information presented by the applicant, placement of the 750 cubic yards 
of fill in this area is the minimal necessary to affect positive drainage for this area. 
As such, in this particular case, the Commission finds that placement of the proposed 
small amount of fill (750 cubic yards) within the floodplain will help to protect 
existing public utility improvements, allow use of the center and landscaped area to 
continue without the threat of flood, and not adversely impact up- or downstream 
resources. The proposed fill can also be found consistent with the above cited LCP 
policies and ordinances as it is compatible with the associated flood hazard, it will 
remain as an open grassy area (which is similar to the agriculture and open sjiaC'euses 
that are listed as accepted in the floodplain) and, the fill is not proposed to 
accommodate a structure or even a public improvement, but only to correct on-site 
drainage." [Emphasis added] 

Thus, the Commission intended to approve a use consistent with the floodplain policies; 
a use that was compatible with periodic flooding and that would provide some protection 
for existing structures. The Commission did not intend to change the floodplain nature of 
the area or to exclude it from future application of floodplain policies and ordinances. 
Furthermore, the applicant's intent when he proposed to fill the floodplain was to correct 
a drainage problem caused by the adjacent bridge project. In fact, the Commission 
approved the prior fill only after the applicant revised the project to eliminate the 
permanent structure and to reduce the amount of fill to the minimum necessary to correct 
the drainage problem. 

The construction of a building in this location would clearly be inconsistent with the 
policies of the certified LCP. The proposed building is not compatible with periodic 
flooding. Even if the proposed structure were an allowable use under the policies of the 
certified Land Use Plan, it is not allowed under the standards of the City's Implementing 
Ordinances. Specifically, Section 30.34.040(b)(2) ofthe City's Implementing 
Ordinances only allows permanent structures and/or fill for permanent structures if the 
applicant can demonstrate, among other things, that the development is capable of 
withstanding periodic flooding. The applicant has not demonstrated that·that the 
proposed 4,390 sq.ft. office/retail structure is capable of withstanding periodic flooding. 
Thus, the proposed development modifies the prior approved project in a manner that is 
inconsistent with the provisions of the City's LCP pertaining to floodplain development. 

Furthermore, although the site is no longer located within the FEMA mapped 100-year 
floodplain due to the permitted fill it may still be subject to flood hazard. This is 
acknowledged based on a telephone conversation with a representative from FEMA. The 
FEMA maps are used mostly for insurance purposes. These maps are the legal document 
that a local government adopts to participate in the floodplain management program. 
Zones are established from these maps which are used by local government for 
determining the minimum elevations at which structures may be constructed to avoid 
construction of buildings below the elevation of the floodplain. Again, if filling of the 
floodplain occurs, as is the case with the subject site, this does not necessarily mean that 
the area will not be subject to flooding. 

• 
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In addition, the Commission finds that to permit a permanent structure is an area that was 
previously filled only to correct an on-site drainage problem would establish a significant 
adverse precedent of allowing piecemeal filling of the floodplain inconsistent with the 
LCP policies. The deposition of fill and subsequent development with permanent 
structures in the floodplain on an incremental basis, can cumulatively constrict the 
floodplain and limit the ability for the geography to handle flood waters, which can lead 
to potential flood erosion impacts both down- and upstream. 

In addition, the prior permit found the wetlands fill to be an allowable use because it was 
intended to protect public utilities from flood hazard, etc. Construction of a retail/office 
structure is not an allowable use of a wetland. Thus, the proposed structure makes the 
revised project inconsistent with the wetland policies of the LCP. With regard to the 
construction of the proposed kiosk, this aspect of the proposed development alone 
appears to be consistent with the LCP policies since it is located on the portion of the site 
that is outside of the 100-year floodplain where the remainder of the existing commercial 
center is located outside of the area that was previously permitted to be filled. If the 
structure were to be proposed separately, it would likely be approvable as consistent with 
the certified LCP. 

For all the above reasons, the Commission finds that the proposed development of a one
story, 4,390 sq.ft. office/retail structure is inconsistent with the LCP policies and 
ordinances protecting floodplain and therefore the proposed development must be denied . 

3. Public Access. The project site is located adjacent to and south of Rancho Santa 
Fe Road, which in this area of the City delineates the Coastal Zone boundary, as well as 
the first public roadway. As the proposed development will occur between the first 
public roadway and the sea (San ElijoLagoon in this case), pursuant to Section 30.80.090 
of the City's LCP, a public access finding must be made that such development is in 
conformity with the public access and public recreation policies of the Coastal Act. 

While the proposed development is located several miles inland of the coast, public 
access and recreational opportunities, in the form of hiking trails, do exist in the area, 
providing access along Encinitas Creek and into the San Elijo Lagoon Ecological Reserve 
and Regional Park, southwest of the subject site. There are currently no such trails 
existing or planned on or adjacent to the subject site. The development will not impede 
access to the lagoon or to any public trails. Therefore, construction of the proposed 
project would have no adverse impacts on public access or r~creational opportunities, 
consistent with the public access policies of the LCP and the Coastal Act. 

4. Local Coastal Planning. Section 30604 (a) also requires that a coastal 
development permit shall be issued only if the Commission finds that the permitted 
development will not prejudice the ability of the local government to prepare a Local 
Coastal Program (LCP) in conformity with the provisions of Chapter 3 of the Coastal 
Act. In this case such a finding cannot be made . 
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The subject site is zoned and planned for general commercial and rural residential uses in 
the City's certified LCP. The proposed structure is proposed on a portion of the site 
designated for general commercial development and is consistent with that designation. 
However, the subject site is also located within the Special Study Overlay Zone which is 
used to indicate those areas where development standards may be more stringent to 
minimize adverse impacts from development In addition, the proposed development is 
subject to the Floodplain Overlay Zone. This is applied to areas within the Special Study 
Overlay Zone where site-specific analysis of the characteristics of a site indicate the 
presence of a flood channel, floodplain or wetlands. The subject site was previously 
within the FEMA mapped 1 00-year floodplain and contained wetlands. Even though the 
site was previously permitted to be filled (which included filling of the wetlands) which 
resulted in an alteration of the 1 00-year floodplain, the project site is still an historic 
floodplain area and may still be subject to hazard from flooding. 

As noted in the previous sections of this report, the proposed development which includes . 
construction of an office/retail building on an area that previously filled within theJOO
year floodplain is inconsistent with several policies of the City's certified LUP as well as 
with the provisions of the Floodplain Overlay Zone. The proposed structure is not a 
permitted use within the 100-year floodplain and is not necessary to protect existing 
development nor is it the least environmentally damaging alternative. In fact, when the 
applicant first proposed to construct a building in this location, it was denied by the 
Commission. Only upon reconsideration and at the applicant's proposal to remove the 
proposed structure, did the Commission find that it could permit the limited fill in the 
floodplain to protect existing structures/improvements, consistent with the City's LCP. 
In other words, the structure in this location would have not been permitted originally due 
to its inconsistency with the floodplain policies. In addition, if this site were allowed to 
be developed as proposed, it could set an adverse precedent for filling other important 
floodplain areas within the City, and then later allowing development to occur on such 
sites. As such, the Commission finds the proposed development must be denied. 

5. California Environmental Quality Act (CEQA). Section 13096 of the California 
Code of Regulations requires Commission approval of a coastal development permit to 
be supported by a finding showing the permit to be consistent with any applicable 
requirements of the California Environmental Quality Act (CEQA). Section 
21 080.5( d)(2)(A) of CEQA prohibits a proposed development from being approved if 
there are feasible alternatives or feasible mitigation measures available which would 
substantially lessen any significant adverse effect which the activity may have on the 
environment 

As stated previously, the development as proposed would result in impacts to coastal 
resources in the form of development in an area that was previously within the mapped 
floodplain, and subsequently filled, which could adversely impact downstream coastal 
resources. In addition, there are feasible alternatives to the proposed development. 
These feasible alternatives include the no project alternative which would allow the 
existing commercial center to operate as it always has, with some parking, landscaping 
and sidewalks in the easternmost portion of the site, subject to possible inundation in a 

• 
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major stonn event. In addition, there are other development alternatives available to add 
square footage to the center that do not include construction of structures within a 
hazardous area. Such alternatives could include construction of the proposed retail 
building within the existing parking lot -an area presently outside of the 100-year 
floodplain. Such a proposal would eliminate some existing parking, however, according 
to a parking analysis submitted by the applicant in the previous permit, the center 
provides more parking than is required by current LCP standards. In addition, the 
proposed structure could also potentially be added as an addition to one of the existing 
single-story buildings on the site. 

As currently proposed, the subject development, which proposes a pennanent structure in 
a previous floodplain area that was permitted to be fllled consistent with the Coastal Act, 
in order to address flooding problems and to protect existing structures on site, raises a 
serious policy question with regard to development in the "historic" floodplain. In 
addition, the proposed development is not the least environmentally damaging 
alternative and cannot be found consistent with the requirements of the City of Encinitas 
LCP, nor with the requirements of the Coastal Act to confonn to CEQA. Thus, the 
proposed project must be denied. 

(A-6-ENC-98-1 09-R) 
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September 9, 1998 

Rusty Arejas 

s~:·:~:~·;~,~ (:_::·.;~'~~~;~;;: :· 

Chainnan, California Coastal Commission 
3111 Camino del Rio North, Suite 200 
San Diego, Ca 92108-1725 

Re: Coastal Commission Appeal 
A-6-ENC-98-1 09 
Local Permit 98-028-DRICDEIEIA 
West Village, Encinitas CA 

The San Elijo Lagoon Foundation owns the River mouth to the sea, five parcels 
totaling 9 aaes at the wester1y end of the 885 acre San Elijo Lagoon Park. 

The Foundation represents the original political success in converting an 
approved 600 home subdivision in the lagoon to the present open 
space park. 

Land use battles were at the heart of our efforts. There would have 
been no lagoon park without compromise. .., 

\ 

The San Elijo Lagoon Foundation has a policy of not re-challenging a 1· ., ... 
land use decision made during the original hearing process whether 
we chose to have input or did not choose to contribute. 

The present case in point is the West Village or Harvest Ranch application for an 
improvement. 

The Coastal Commission issued a grading permit in 1996. The San Elijo 
Foundation did not challenge. The basic commitment by the developer was to 
contribute open space aaeage to the San Elijo Park (Gift to Wildlife Cons. 
Board.) 

The Board of the San Elijo Foundation has no objection to the West Village 
proposal. Three aaes of mitigation land in Escondido Creek is to be deeded to 
WCB when permits are approved. We applaud this "compromise" and the 
additional lagoon park acreage. 

Yours very truly, 

~~~-

Cc: Pete Fletcher 
Eric Lodge 
Scott Englehom 

Thomas R. Clotfeltei 
Past Chairman 

EXHIBIT NO. 4 
APPLICATION NO. 

.. 

• 

A Non-Profit Educ:ational Foundation Dedicated to the Management and Enhancement of the San Elijo Lagoon as a Coastal Estu A-6-ENC-98•1 
Contributions are Tax Deductible. ~....;;;...,;~;;;;.;;...;;_;;;_...;;._;;._.;;...;:...=. 

Letters of Support 
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BYRON vVEAR 

September 15, 1998 

All California Coastal Commissioners 
California Coastal Commission 
San Diego Coast Area 
3111 Camino del Rio North, Suite 200 
San Diego, CA. 92108-1725 

Re: Appeal #A-6-ENC 98-109 

Dear Commissioners: 

Deputy .rviayor 

SECOND DISTRICT 

It is my understanding that the Commission intends to review the appeal filed by the San Elijo 
Lagoon Conservancy regarding the City of Encinitas' approval of a building construction application 
by West Village Shopping Center in Encinitas. 

As a Coastal Commissioner at the time, I clearly recall that the earlier grading application approved 
by the Commission on August 14, 1996 was a reconsideration item. The applicant had provided us 
with an updated and substantially changed Environmental Study as well as an alternative grading 
plan to consider along with the original grading plan, to restore the property after damage caused by 
the constuction of La Bajada Bridge, a County of San Diego public works project. 

I have a copy of the official reporter's transcript of proceedings for the subject Agenda Item No. 
180, the findings, the appeal, as well as a copy of the permit issued to the applicant. Tnese 
documents clearly confirm my intent and understanding in seconding the motion made by 
Commissioner Randa to approve the project with the conditions as spelled out in the transcript and 
permit as issued. The findings for approval did not include, as is now claimed by the appellant, any 
future restriction on building on the subject site. As a matter of fact, in his testimony, the appellant's 
representative, Andrew Morrow, pointed out that approval of either grading plan would create a 
building pad. For the time being, it was understood that based upon the application then before us, 
the regraded area would continue to be used as a paved parking lot and open space. However, our 
action did not preclude a subsequent application allowing a building on the site. Any future 
application, such as you now have before you, should be looked at on its own merits . 

J 



In addition, the selection of which grading plan was to be included in the motion to approve, was • 
made by an amendment to the motion by Commissioner Wan. The record again confirms that, other 
than selecting which grading plan would be used in the approval, no additional conditions or 
restrictions were attached to this approval other than as stated in the permit. 

Thank you for permitting me to help clarify the circumstances surrounding the approval of the 
earlier grading application in 1996. 

Deputy Mayor 

• 

• 
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DEPARTMENT OF FISH AND GAME 
Natural Community Conservation Planning 
4949 Viewridge Avenue 

•

iego, CA 92123 
467-4251 

FAX 467-4235 

• 

. 
' 

• 

Ms. Anne Fletcher 
West Villages, Inc. 
162 S. Rancho Santa Fe Road 
Suite E-90 
Encinitas, CA 92024 

Dear Ms. Fletcher: 

September 25, 1993 
~~~ 

SEP 2 8 1898 

CAlifORNIA 
COASTAL COMMISSION 

SAN .JIEGO CO,r..ST DISTRtG 

This letter serves as a follow-up to our July 9, 1998 site visit of the West Village Center 
(Local Permit 9P-028 DRJCDP/EIA). You requested that the Department review the March 1998 
Initial Study prepared by the City of Encinitas for the West Village Center, a development project 
involving the construction of a 4,390 square foot officelrerail building and a 200 square foot kiosk 
within the existing West Village Commercial Center. The kiosk would be built on existing parking 
lot and the office/retail building would be placed on an existing pad. After review of the project
related materials, the Department has concurred with the City that there will be no significant impacts 
to wildlife or habitat from this project. The existing pad has been previously graded and is out of the 
Escondido Creek floodplain so no additional direct impacts will occur. Indirect impacts (lighting, 
noise, erosion) have been addressed and the City approvals have included measures to reduce their 
potential harm to biological resources. 

Please feel free to contact me if there are other issues regarding the property. I can be 
reached at the letterhead address, or by telephone at (619) 467-4201. 

cc: Department ofFish and Game 
Bill Tippets 

U.S. Fish and Wildlife Service 
Ken Berg 

Sincerely, 

?~~~ 
Ronald D. Rempel 
Regional Manager, Region 5 



\ 

Ms. Fletcher · 
September 25, 1998 
Page2 

cc's continued 

City of Encinitas 
Craig Olson 

Coastal Commission 
Lee McEchern 
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October 9, 1998 

All California Coastal Commissioners 
California Coastal Commission 
3111 Camino del Rio North, Suite 200 
San Diego, California 921 08~ 1725 

SUBJECT: APPEAL #A~6~ENC 98·1 09 

Commissioners: 

(AliFORNi~ 

COASTAL COMMISSION 
SAN DIEGC COAST DtSTRICT 

The permit applicant, Mr. Peter Fletcher, has asked that I comment on this 
appeal. 

I make these comments after a review of the original permit hearing transcript, 
City of Encinitas letter of September 28, 1998, and other applicable documents. 

Further, my comments are made from my perspective as a sitting commissioner 
when, on August 14, 1996, the Commission permitted the grading of the subject 
property so as to remove a portion of Mr. Fletcher's holdings from the 100-year 
flood area. 

It is clear from my examination of the documents and my own personal 
recollection that the Commission: 

1. Approved the importing of 750 cubic yards of fill within the then existing 
floodplain; 

2. Granted this permit knowing the grading would create additional building 
area; and, 

3. Was placing no building restrrunt on the fill land. 

Sincerely, 

cc: Mr. Pete Fletcher 



Patricia C. Randa 
2019 Russell Street 

Napa, California 94559 
(707)224-8648 

September 29, 1998 

Members of the California Coastal Commission 
California Coastal Commission 
San Diego Coast Area 
311 Camino del Rio North, Suite 200 
San Diego, California 92128-1725 

RE: APPEAL NO. A-6-ENC-98-109 

Dear Commissioners and Staff: 

Recently, I have been advised that you will be holding the initial consideration of the appeal by the 
San Elijo Lagoon Conservancy at your October session in Oceanside, California, of the certified City of 
Encinitas approval of a building application by the applicant, West Village, Inc. 

I have thoroughly reviewed the recent appeal, the August 14, 1996 Transcript of the hearing, the 
findings, as well as, a copy of the earlier permit issued to West Village, Inc. by the Commission when I was a 
member thereof, at the August 1996 Meeting in Los Angeles, California 

The applicant, West Village, Inc.'s earlier application is highly memorable to me, given that the 
applicant had taken the unusual step of requesting reconsideration of the application in July, 1996. We 
granted reconsideration to West Village, Inc. at our July 1996 session because of two issues, a new 
environmental study, prepared by Dudek and Associates, and an alternative grading plan for the site. The 
matter was reheard at our August 14, 1996 hearing. 

I distinctly recall not being given by staff the approval by Fish & Game and the Army Corps of 
Engineers stating that this application for fill would not affected the creek nor flood plain. The application 
simply repaired a problem caused by the highway improvement which caused puddling in the parking lot 
of the City approved shopping center. Consequently, I was the maker of the motion to approve the 
applicant's original grading plan, seconded by Commissioner Byron Wear. · 

It is my understanding from review of the appeal filed by the San 8ijo Lagoon Conservancy in 
August 1998 regarding West Village, Inc.'s subsequent application, that the Conservancy has mistakenly 
contended that the earlier permit restricted applicant's right to build on the site. This contention. in fact, is 
not correct. It must be remembered that the application then before us in August 1996 did not include a 
building, but was for grading purposes only. The 1996 application sought only to repair damage to the 
site caused by the construction of the San Diego County's public works project, the La Bajada Bridge. It 
would have been beyond the scope of the application reconsideration that was before the Commission at 
that time to discuss a building on the site. 

I specifically recall that when I made the motion to approve the earlier project, that it was not my 
intention to include any limitations on the site regarding future development. This intention was 
consistent with my other actions on the Commission. Future development plans were property left to the 
property owner through the local city planning agency should the applicant seek a subsequent 
application. In the meantime. the applicant would be permitted to grade and fill the property per the 
conditions stated in the permit that we approved. We understood that either grading plan would create a 
building pad as mentioned by the Conservancy during their presentation. We also understood that the 
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California Coastal Commission 
Page Two 

September 29, 1998 

height of up to 100 feet of fill would have no impact on the flood plain nor creek. I had absolutely no 
problem with the application before us, and in tact would have adamantly and effectively opposed any 
effort to blindly restrict the property's future building plans as a condition of this grading application. That 
is why I am surprised by the erroneous contention of the Conservancy attempting to change the intent of 
a previous decision retroactively. 

The major item of discussion at our August hearing was the question of which grading plan would 
be used. The original grading plan or the alternative plan submitted by the applicant as a basis for the July 
1996 Request for Reconsideration. I remember, and have confirmed this from the transcript, that 
Commissioner Wan made an amendment to my motion, substituting the alternative grading plan for the 
original plan. Ultimately, the matter went to a vote to approve the alternate grading plan as the one to be 
used by the applicant on the site. If one reviews the permit, one sees that the alternate remedial grading 
plan by Nasland Engineering dated May 1996 was ultimately selected. The only other special condition 
placed on the site was that the applicant would implement the mitigation and monitoring program. as 
detailed in the August 9, 1996 Wetland Mitigation and Revegetation Plan prepared by Dudek and 
Associates. 

Please include this letter as part of the testimony on any hearing that may result from this appeal. I 
appreciate the opportunity to comment on this matter and to ensure the accuracy of the record during my 
tenure on the Commi.ssion . 

Patricia C. Randa 

cc: Peter Douglas 
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· · California: Coastal Commission . . . · · · AUG . 2 8 .1998 . . _. 

'3111 Camino Del Rio North, Suite 200 . · · : · 
san:ntego;ca. 921<l8 · · . :_- · · · • 

· ·Attn: Mr.' I.e M"ckeckren: · -~· :·: .. 

' • G:AUFORNIA 
cc)A.STAL COMMISSION . 

SAN DIEGO ~OAST o,tsT.RLc_r· · . 

,B£·: Ffetc.ber. Ca8e # 9S;.00s DR/CDPJEIA .. :_ . 
.. . ... '*.•.. .. . .. 

. .. 
. .. . . 

. . 
!he San Elijo ;Lagoott ConServancy {SELC) is opposed to this ptojet;t being pli.ced upon,. 

· · · the above.~ property and would like ro. add these comments for the a~~ · · · 
·The SELc b.as oppOsed this project thrOugh the lobal city .Pienriing Qottnnission and tbe · . · 
· -City Cot,Jiril.. SinCe this property iS 'Wfflrin the boimdaries of tbe·_cOO.StaJ zone we have · • 
. appeal rights to the Califof.!lia eo.1Stal Comnii~on. Because.tbe history of tile: site we: 
· would like to ·.first start .wrtb; soin~ backgrol!rid ·bismey from the Commission bearings that.: 
. riccurred-·m Apn\ Joly,'and·August.of1~9~. : .- · · · · · · 

. . . . . . ~ . . ' . . 
. ' . Thtdni~ai project (95-150 DRICDP~ ~N~ 259• 191-14) :that the City of Encinitas . 
· approvcii was to allo\_Y ·fill of the l 00. year flood plaini ~p;oy we~ and f9· co~ .. 

. ·a retail tu~rsery·on site: }'hisYfSS-opPosec{by.tbe ~Cat~ Commission h~ and 
·. evein:ually denied by the GOllltl'lission. 'ThC'app!ic3ot then applied for a reconsidemti.oD. · 

'. • . 

· when the Pringle appointm~ had colllrOloflhe ~on. and the project~ 
approved. . . ·. . . . ·. . . . . . . : . . . . . . . . .. 

. . purlng·the initial Coinmlssion hearingS the :ipPncant stated that the only reason~-. 
. :. project was~~ to anmate 'flooding. that Was'3. resldt ofthe ~~ Oftbe . 

. . . . 
· La Bajada bridge. -the~~ of the bridge caused a sb#t in.s~ wa~ flow and · · . 
flooded· a portion ·ot the aP.Piicaut' s propeey that. was irrthe 100 year flood. plain:.. The . 
initial plans liad a: retWi nursery -on- tbtniewjiad that w8s ·to 'be'~ to alteViate this . · : · · 
flQOding.' The applicant smted:tbat the ,only .reaSon that a btuldingwas shown; wBs . . . .. . . .: ... 
because the. ~ity ofBnC~tas had suggested that be place one :t.hCrC· l'his is because bis . : . . .. . . ·. 
approVed ptoject wriuld raise him out of the· floOd plain 3rui allow a developable pad. : . 

~ . . . 

... . . . . 
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The O>mm.i.ssion's denial was due to many factms relating to tb.ia project First, there 
were wethmds that wen: going to be: dc:stroyQi due to the filling of the area. Second. 
filling in the 100 year tlood plain was not consisteut with tbe LCP or the Geoeral Plan. 
The root problem was flooding and filling in the area was the only proposed pian by the 
applicant Commission St3ff and the SELC disagreed with tbc appiicaDt stating tbat the 
dmiDagc problem could be controlled by other (less datnaaing) means. The Commission 
agreed and denied the permit 

The applicam,s raquest for a rceoasideration was approved by 1he Cormnissi011. The 
amotmt of fill was reduced and the building was removed from the plans. The project 
was completed which brings us up to date. 

Currently, the LCP has not been modified to list this property as being able to withstand 
periodic flooding Thcn:fore, it is still considered floodplain and is mconsistem: with the 
LCP. The applicant bas a reasoaabt. use ofhis property and is looking to expand an 
already massive shopping CCDter tbat is CUl'I'CDtty for sale. -

The Commission was led to believe that 'this area would n:main an open gmssy mea and 
that developmeDt was not going to takr: place. This piecemeal approach to development 
is destroying the not only the environment, but the process in which permitting is 
allowed. This project wtll set a ~em up and down the watershed that you can get a 
permit to fill your land due to flooding and then comeback later to develop it 

We manage the lagoon on a watershed basis and it's gettiDg harder Slid harder to control 
this style of developmem. The San Elijo Lagoon is listed as a J03d impaired waterbody 
for sedimem: and nutrlems. If the floodplain continues ~be filled and developed the 
lagoon will suffer. 

We ask tbat you please deny this project and send a message that poor development 
practices will not be the standard. ThaDk. you for tbis opportunity to supply these 
comments. 

• 

• 

• 

• 



• 

• 

Citvof 
..... ' -· 

Eru:iniras 

September 28, 1998 

Lee McEachern 
California Coastal Commission 
3111 Camino Del Rio North; Suite 200 
San Diego, CA 921 08-1725 

CAUFORNIA 
COASTAl COMMISSION 

SAN DIEGO COAST DISTRICT 

Re: Staff Report for Coastal Commission Appeal #A-6-ENC-98-109. West Village, Inc. I Pete 
Fletcher; Design Review and Coastal Development Pennit for Property Located at 160 South 
Rancho Santa Fe Road. City Case No. 98-028 DR/CDP/EIA. 

Dear Mr. McEachern: 

Thank you for providing a copy of the above referenced staff report to the Ciry of Encinitas. This 
correspondence is wrinen to correct a statement which appears within the first paragraph on page 8 
of that report. The statement reads: "Although this area was filled. it appears that it continues to be 
within the floodplain and therefore subject to the floodplain policies and ordinances." 

Please be advised that the City's Municipal Code (Chapter 30.04) definition of "Floodplain'' 
(enclosed) reads: "FLOODPLAIN shall mean the channel and the relatively flat area adjoining the 
channel of a natural stream or river which has been or may be covered by floodwater; specifically, 
those areas shown as subject to inundation on the flood insurance rate maps published by the 
Federal Emergency Management Agency or the current City maps designating floodways." 

Consistent with this definition, FEMA Map No. 06073C1 061 (revised November 10, 1997; 
enclosed) clearly indicates that the Fletcher property is not k•t;~ted ·~~ rl-.in t.~e n...~.l :>.1bjec: to l GO
year flood inundation. I have enclosed a memorandum from. City Senior Civil Engineer Hans 
Jensen dated September 11, 1998, which acknowledges this fact. Should you have any questions 
related to this correspondence, please do not hesitate to contact me by telephoning (760) 63 3-2713. 

C:e£'.~ 
Craig R. Olson 
Associate Planner 

c: Anne Fletcher 
Hans Jensen, Senior Civil Engineer 
Bill Weedman, City Planner 

EXHIBIT NO. 6 
APPLICATION NO. 
A-6-ENC-98-1 09 

Letter from City of 
Encinitas 

w/attachments 
Page 1 of 4 

~Califomia Coastal Commission 
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FROM: 

CITY OF ENCINITAS 
MEMORANDUM 

Date: September 11,1998 • 

r/1~ 
A· '"'Hart.s Carl jer.sen 

Senior Gvil Engi~ 

Su oJECT: F2vl.!. Maos 

I . 

I 

I 

!The P=M.-\ rr..aos issued· June 19, 1997 by 31.:1. deoic the ieg-~ floodoiai.L wit.l-ri...i. t."te Citv of! 
iE:lc .. :rJtas. The. rr.a::-s have been ame.!id~ci in the ar~a of the La Bahad~ Brici£:e bv F=MA 

1 

on 1 

\Novembe: 10, 1997.. - ' 
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CO~ST ..:..~ C~).",\.··.,!5~i0N 
CERTIFIED MAIL SAN DIEGO C0A;;ii DI:;7RlCT IN REPLY REFER TO: 
RETURN RECEIPT REQUESTED Case No.: 97-09-1093P 

The Honorable Bill Horn 
Chairman, San Diego County 

Board of Supervisors 
1600 P:1cific Highway, Room 335 
San Diego, California 92101 

Dear Mr. Horn: 

Community: San Diego County. California 
Community No.: 060284 
Panels Affected: 06073CI061 F and 1063 F 
Effective Date of 
This Revision: 

102-1-A-C 

NOV 10 1997 

This responds to a request that the Federal Emergency Management Agency (FEMA) revise the effective 
Flood Insurance Rate Map (FIRM) and Flood Insurance Srudy (FIS) report for San Diego Councy, 
California and Incorporated Areas (the effective FIRM and FIS report for your community), in accordance 
with Part 65 of the National Flood Insurance ProgrJill (NFIP) regulations. In a letter dated August 7. 
1997, Mr. Dwight G. Smith, Deputy Director, Deparonem of Public Works, County of San Diego, 
requested that FEMA revise the FIR..'v1 and FIS report to show the effects of a bridge on the La Bajada 
(Encinitas Boulevard) crossing of Escondido Creek approximately 20,650 feet upstream of the Pacific 
Ocean . 

All data required to complete our review of this request were subrnined with letters from Mr. Smith. 

We have completed our review of the subrnined data and the flood data shown on the effective FIJU.t1 and 
FIS report. We have revised the FI.R.Iv1 and FIS report to modify the elevations and floodplain and 
tloodway boundary deline~nions of the tlood having a 1-percem chance of being equaled or exceeded in 
:1ny given ye:1r (base t1ood) along Escondido Creek. As a result of the modific:uions, the base flood 
devations (BFEs) for Escondido Creek increased; the width of the Special Flood Hazard Area (SFHA), 
the are:J. that would be inundated by the base t1ood, decreased; and the width of the regulatory floodway 
increased in some areas and decreased in other areas. The modific:uions are shown on the enclosed 
annotated copies of FIR.\t1 Panel(s) 06073C1061 F and 06073C1063 F, Protile Panel(s) 84P and 85P, and 
affected portions of the Floodway Data Table. This Lener of Map Revision (LOMR) hereby revises rhe 
above-referenced panel(s) of the effective FI&\t1 and the affected portions of the FIS report, both dated 
1 une 19, 1997. 

Because this revision request also affects the Cir:y of Encinitas, a separate LOMR for that corrununir:y was 
issued on the same date as this LOMR. 

The modifications are effective as of the date shown above. The map panel(s) as listed above and as 
modified by this lener will be used for all t1ood insurance policies and renewals issued for your communicy. 

EXHIBIT NO. 7 
APPLICATION NO . 
A-6-ENC-98-1 09 

Letter from FEMA w/ 
attachments 
Page 1 of 5 

..:California Coastal Commission 
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The following table is a partial listing of existing and modified BFEs: 

Location 

2, 100 feet downstream of Encinitas Boulevard 
Just upstream of Encinitas Boulevard 
1,300 feet upstream of Encinitas Boulevard 

Existing BFE 
(feet)* 

·31 
33 
37 

Modified BFE 
(feet)* 

32 
34 
37 

*Referenced to the National Geodetic Vertical Datum, rounded to the nearest whole foot 

Public notification of the proposed modified BFEs will be given in The San Diego Union-Tribune on or 
about December 4 and December 11, 1997. A copy of this notification is enclosed. In addition, a notice 
ofchanges will be published in the Federal Register. Within 90 days of the second publication in The San 
Diego Union-Tribune, a citizen may request that FEMA reconsider the determination made by this LOMR. 
Any request for reconsideration must be based on scientific or technical data. All interested parties are on 
notice that, until the 90-day period elapses, the determination to modify the BFEs presented in this LOMR 
may itself be modified. 

BecauSe this LO:MR will not be printed and distributed to primary users, such as local insuraiJ.ce agents and 
mortgage lenders, your community will serve as a repository for these new data. We encourage you to 

• 

disseminate the information reflected by this LOMR throughout the community, so that interested persons, • 
such as property owners, local insurance agents, and mortgage lenders, may benefit from the information. 
We also encourage you to prepare a related article for publication in yotir community's local newspaper. 
This article should descnbe the assistance that officials of your community will give to interested persons 
by providing these data and interpreting the NFIP maps. 

We will not physically revise and republish the FIRM and FIS repon for your community to reflect the 
modifications made by this LOMR at this time. When changes to the previously cited FIRM panel(s) and 
FIS repon warrant physical revision and republication in the future, we will incorporate the modifications 
made by this LOMR at that time. 

The floodway is provided to your community as a tool to regulate floodplain development. Therefore, the · 
floodway modifications described in this LOMR, while acceptable to FEMA, must also be acceptable to 
your communtty and adopted by appropriate community action, as specified in Paragraph 60.3(d) of the 
NFIP regulations. 

This LOMR is based on minimum floodplain management criteria established under the NFIP. Your 
community is responsible for approving all floodplain development, and for ensuring all necessary permits 
required by Federal or State law have been received. State, county, and community officials, based on 
knowledge of local conditions and in the interest of safety, may set higher standards for construction in the 
SFHA. If the State, county, or community has adopted more restrictive or comprehensive floodplain 
management criteria, these criteria take precedence over the minimum NFIP criteria. 

The basis of this LOMR is, in whole or in part, a channel-modification project. NFIP regulations, as cited • 
in Paragraph 60.3(b)(7), require that communities ensure that the flood-carrying capacity within the altered 
or relocated ponion of any watercourse is maintained. This provision is incorporated into your 
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community's existing floodplain management ~egulations. Consequently, the ultimate responsibility for 
maintenance of the modified channel rests with your community. 

This determination has been made pursuant to Section 206 of the Flood Disaster Protection Act of 1973 
(Public Law 93-234) and is in accordance with the National Flood Insurance Act of 1968, as amended 
(Title XIII of the Housing and Urban Development Act of 1968, Public Law 90-448), 42 U.S.C. 
4001-4128, and 44 CFR Part 65. Pursuant to Section 1361 of the National Flood Insurance Act of 1968, 
as amended, communities participating in the NFIP are required to adopt and enforce floodplain 
management regulations that meet or exceed minimum NFIP criteria. These criteria are the minimum and 
do not supersede any State or local requirements of a more stringent nature. This includes adoption of the 
effective FIRM to which the regulations apply and the modifications described in this LOMR. Our records 
show that your community has met this requirement. 

A Consultation Coordination Officer (CCO) has been designated to assist your community. The CCO will 
be the primary liaison between your community and FEMA. For information regarding your CCO, please 
contact: 

Ms. Dorothy M. Lacey 
Director, Mitigation Division 

Federal Emergency Management Agency, Region IX 
The Presidio of San Francisco, Bu,ilding 105 

San Francisco, California 94129-1250 
(415) 923-7177 

If you have any questions regarding floodplain management regulations for your community or the NFIP 
in general, please contact the CCO for your community at the telephone number cited above. If you have 
any technical questions regarding this LOMR, please contact Mr. John Magnotti of our staff in 
Washington, DC, either by telephone at (202) 646-3932 or by facsimile at (202) 646-4596. 

Enclosure(s) 

cc: The Honorable John Davis 
Mayor, City of Encinitas 

Mr. Douglas M. Isbell J 
Deputy Director 
Department of Public Works 
County of San Diego 

Sincerely, 

Mitigation Directorate 
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CHANGES ARE MADE INDETERMINATIONS OF BASE FLOOD ELEVATIONS FOR THE CITY • 
OF ENCINITAS AND THE UNINCORPORATED AREAS OF SAN DIEGO COUNTY, CALIFORNIA, 
UNDER THE NATIONAL FLOOD INSURANCE PROGRAM 

On June 19, 1997, the Federal Emergency Management Agency identified Special Flood Hazard Areas 
(SFHAs) in the City of Encinitas and the unincorporated areas of San Diego County, California, through 
issuance of a Flood Insurance Rate Map (FIRM). The Mitigation Directorate has determined that 
modification of the elevations of the flood having a !-percent chance of being equaled or exceeded in any 
given year (base flood) for certain locations in this community is appropriate. The modified base flood 
elevations (BFEs) revise the FIRM for the communities. 

The changes are being made pursuant to Section 206 of the Flood Disaster Protection Act of 1973 (Public 
Law 93-234) and are in accordance with the National Flood Insurance Act of 1968, as amended (Title xm 
of the Housing and Urban Development Act of 1968, Public Law 90-448), 42 U.S.C. 4001-4128, and 44 
CFR Part 65. 

A hydraulic arialysis was performed to incorporate a bridge on the La Bajada (Encinitas Boulevard) 
crossing of Escondido Creek approximately 20,650 feet upstream of the Pacific Ocean and has resulted .in 
a revised delineation of the regulatory floodway, a decrease in SFHA width, and increased BFEs for 
Escondido Creek. The table below indicates existing and modified BFEs for selected locations along the 
affected lengths of the flooding source(s) cited above. 

Existing BFE Modified BFE 
Location (feet)* (feet)* 

2,100 feet downstream of Encinitas Boulevard 31 32 
Just upstream of Encinitas Boulevard 33 34 
1,300 feet upstream of Encinitas Boulevard 37 37 

*National Geodetic Vertical Datwn, rounded to nearest whole foot 

Under the above-mentioned Acts of 1968 and 1973, the Mitigation Directorate must develop criteria for 
floodplain management. To participate in the National Flood Insurance Program (NFIP}, the community 
must use the modified BFEs to administer the floodplain management measures of the NFIP. These 
modified BFEs will also be used to calculate the appropriate flood insurance premium rates for new 
buildings and their contents and for the second layer of insurance on existing buildings and contents. 

Upon the second publication of notice of these changes in this newspaper, any person has 90 days in which 
he or she can request, through the Chief Executive Officer of the community, that the Mitigation 
Directorate reconsider the determination. Any request for reconsideration must be based on knowledge 
of changed conditions or new scientific or technical data. All interested parties are .on notice that until the 

~ 90-day period elapses, the Mitigation Directorate's determination to modify the BFEs may itself be 
changed. · 

• 

• 
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Any person having knowledge or wishing to comment on these changes should immediately notify: 

The Honorable John Davis 
Mayor, City of Encinitas 
505 South Vulcan A venue 
Encinitas, California 92024 . 

OR 

The Honorable Bill Horn 
Chairman, San Diego County Board of Supervisors 
1600 Pacific Highway, Room 335 
San Diego, California 92101 



STEPHEN THUNBERG 
DIRECTOR 

($19) 694-%212 
FAX: (119) 211·0<411 

LOCATION CODE S$0 

October 8, 1998 

QCountp of ~an t!\iego 
DEPARTMENT OF PUBLIC WORKS 

5555 OVERLAND AVE, SAN DIEGO, CALIFORNIA 92123·1295 

~~u~ 

©UPW 
COUNTY ENGINEERING 

COUNTY AIRPORTS 
COUNTY ROAD COMMISSIONER 

TRANSIT SERVICES 
COUNTY SURVEYOR 

FI.OOO CONTROL 
WASTEWATER MANAGEMENT 
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!l(J \1 v t) 1998 

Lee McEachern 

CO CALIFORNIA 
ASTAL CO . 

SAN DIEGO C M~!SSION 
OAs; DISTRICT 

California Coastal Commission 
3111 Camino Del Rio North, Suite 200 
San Diego, CA 92108-1725 

Dear Mr. McEachern: 

CALIFORNIA COASTAL COMMISSION STAFF REPORT APPEAL#A-6-ENC-98-109 

At the request of Mr. Peter T. Fletcher, San Diego County staff met on Wednesday, 
October 7, 1998, to discuss the Coastal Development Permit for the property located at 
160-1.62 South Rancho Santa Fe Road in the City of Encinitas. A copy of the Staff 
Report for Coastal Commission Appeal #A-6-ENC-98-1 09 and a copy of the 
ALTAIASCM Land Title Survey I West Village /160-162 South Rancho Santa Fe Road 
prepared by Nasland Engineering was provided by Mr. Flett?her. 

It was noted that the Coastal Commission report stated on page 8, first paragraph, that 
"Although this area was filled, it appears that it continues to be within the floodplain and 
therefore subject to the floodplain policies and ordinances." County staff has reviewed 
the Title Survey and found that the lines of inundation for the100-yearfloodplain as 
shown on the plan are the same as those shown on the County Flood Plain Map 314-
1695, revised to reflect the construction of the La Bajada bridge (Attachment 1) and the 
FEMA Letter of Map Revision, (LOMR) dated November 10, 1997 (Attachment 2). 
These lines of inundation clearly show that the Fletcher property is not located within 
the area subject to the 1 00-year floodplain. 

EXHIBIT NO. 8 
APPLICATION NO. 
A-6-ENC-98-1 09 

• 

• 

San Diego re: revised 
floodplain maps 

Page 1 of 7 
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Mr. McEachern 
Page 2 
October 8, 1998 

The San Diego County floodplain map revision is in accordance with the FEMA Flood 
Insurance Rate Map revision of Panel 06073C 1 061 F. The floodpiain and floodway lines . 
were revised in the immediate vicinity of the La Bajada Bridge and were based on a 
hydraulic study dated May 1997, prepared by Dr. Howard Chang. 

If you have any questions regarding the County Flood Plain Map, or the EMA LOMR. 

please contact Mr. Donald See at (619) 87 4-41 06. 

Very truly yours, 

DOUGLAS M. ISBELL, County Engineer 
Department of Public Works 

DMI:DS:adm 

cc: Peter T. Fletcher 
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FLOODING SOURCE 

CIIOSS Sf CTION 

Escondido Creek 
(Below Lake Wohlford) 

A 
B 
c 
D 
E 
F 
G 
H 
I 
J 
K 
L 
M 

REVISED DATA I ~ 
Q 
R 
s 
T 
u 
v 
w 
X 
y 
z 

OISTAN(f1 

11,025 
12,569 
14,054 
14,887 
16,040 
17 ._729 
18,531 
19,456 
20,627 
20,672 
21,927 
23,639 
25.313 
25,771 
26,606 
27,378 
28,116 
28,780 
29,578 
30,905 
55,660 
58,990 
61,330 
63,130 
64,805 
67,980 

lFeet Above Pacific Ocean 

WIOTH 
(fUll 

668 
1,290 
1,230 
1,202 
1,065 

312 
1,211 
1,125 

400 
400 
795 
548 
580 
550 
911 

1,005 
1,163 

858 
795 
254 
180 
395 
152 
198 
234 
194 

FEDERAL EMERGENCY MANAGEMENT AGENCY 

SAN DIEGO COUNTY, CA 
AND INCORPORATED AREAS 

• 

FlOODWAY 

SECTION 
AilE A 

ISQUAI\E 
fEU! 

3,065 
8,331 
6,299 
4,902 
2,664 
1. 750 

10,475 
8,004 
2,925 
2,942 
4,633 
3,152 
3.569 
2,393 
2,069 
5,392 
4,861 
3,536 
3,347 
1,835 
1,796 
1,956 
1,324 
1,420 
1,527 
1,685 

MEAN 
VElOCITY 
(fEU P£11 
SECOND) 

6.9 
2.5 
3.3 
4.3 
7.9 

12.0 
2.0 
2.6 
7.2 
7.1 
4.5 
6.7 
5.9 
8.8 

10.2 
3.9 
4.3 
5.9 
6.3 

11.4 
10.6 
9.7 

14.4 
13.4 
12.4 
11.3 

BASE FlOOD 
WATER SURFACE ElEVATION 

I WIT HOUl I Willi I AEGIJlATO~Y flOOOWAY FlOOOWAY INCftlASE 

13.2 
15.1 
15.6 
16.1 
18.6 
26.5 
31.9 
32.0 
33.2 

.33.5 
37.2 
40.4 
45.3 
45.8 
51.5 
55.7 
56.5 
57.7 
60.5 
65.3 

367.3 
399.1 
432.2 
464.1 
503.9 
544.7 

J 

13.2 
15.1 
15.6 
16.1 
18.6 
28.5 
31.9 
32.0 
33.2 
33.5 
37.2 
40.4. 
45.3 
45.8 
51.5 
55.7 
56.5 
57.7 
60.5 
65.3 

367.3 
399.1 
432.2 
464.1 
503.9 
544.7 

(fEU NGVO) 

13.2 
15.1 
15.6 
16.2 • 
18.7 
28.5 
32.1 
32.2 
33.2 
33.6 
37.4 
40.7 
4.5.5 
46.1 
51.5 
55.8 
56.6 
57.8 
60.6 
65.3 

367.3 
399.1 
432.2 
464.1 
503.9 
544.7 

0.0 
0.0 
0.0 
0.1 
0.1 
0.0 
0.2 
0.2 
0.0 
0.1 
0.2 
0.3 
0.2 
0.3 
o.o 
0.1 
0.1 
0.1 
0.1 
o.o 
o.o 
o.o 
o.o 
o.o 
o.o 
o.o 

REVISED TO 
nEflf(I_I OMQ 

-.- _.. • I aM 

FLOODWAY.DATA Dt1TEDNOV 10 1997 

ESCONDIDO CREEK (BElOW lAKE WOHlFORD) 

• • 
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ESCONDIDO CREEK 
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ZON€ X 

[TY OF ENCINITAS 
060726 

ZONE X 

CITY OF ENCINITAS 
060726 

SAN DIEGO COUNTY 
UNINCORPORATED AREAS 

060284 

ZONE 

MAP LEGEND 

[] lf•vi,•d lOO-Ytct Floodplaift 

.• 

bJ Ro.n••d SOO-Yoor Floodplain ) 

APPROXIMATE SCAlE IN FEET 
0 ~00 

~-,: _s.Bf 1(f 
TIIfllcf [O 
DATED NOV 10 

MAP HUMB[R 
u&a7JcteSJ r 

EmCTWE OAT£: 
JUliE !9.1997 

... 
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MAP LEGEND 
lZJ Re'li .. d FICJodway 

~ Ro.;H<I lOO..Yeor Floodplain 

~ lt•viud SCO..Y:or Floodploin 

SAN DIEGO COUNTY ~ 
UNINCC'RPORATED AREAS 

060284 ~ 

ZONE X 

NOTE: MAP AREA SHOWN ON THIS PA~ 

TOWNSHIP l3 SOUTH, RANGE 3 WEST AI 
RANGE 4 WEST • 
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:ALJFORNIA COASTAL COMMISSION 

•

GO COASi AREA 
NO oe~ ~IC NORTH. SUITE 200 

--·" C. C..l. 9'21C8-172.S 

COASTAL DEVELOPMENT ·PERMIT NO. A-6-ENC-96-JAR~ 
Page 1 of 2 

,:;) S:Zl·iO:l6 

C\5- \ S"O De. j CoP} GA 

On Auaust 1~. 1996 , the California Coastal Commission granted to 
West Village Inc./Peter Fletcher 

this permit for the development described below, subject to the attached 
Standard and Special Conditions. 

Description: Deposition of approximately 750 cubic yards of fill within the 
100-year floodplain on an approximately 9 acre site containing 
an existing 60,000 sq. ft. commercial center. 

• 

PROJECT 
LOCATION: 150 South Rancho Santa Fe ~oad, E~cinitas, San Diego County. 

APN 259-191-14, 25 

Issued on behalf of the California Coastal Commission by 

PETER DCUGLA.S 

and 

IMPORTANT: THIS PERMIT IS NOT VALID!UN SS AND UNTIL A COPY OF THE PERMIT 
WITH THE SIGNED ACN~OWLEDGEHENT HAS BE~ RETURNED TO TME COMMISSION OFFICE. 

ACN~OWLEDGEHENT 

ihe undersigned permittee acknowledges 
receipt of this permit and agrees ta 
abide by all terms and condit~ons 
thereof. 

~2(1~~~f~Q3. 
~JPt!.4-f;;~ (/VC. · 

• 
)(o -9 



COASTAL DEVELOPMENT PERMIT NO. A-6-ENC-96-34-R 
Page 2 of ...L 

STANDARD COND1T!ONS: 

1. Netic~ of Receiot 2nd Acknowledgement. The permit is not valid and 
development shall not commence until a copy of the permit, signed by the 
permittee or authorized agent, ac~nowledging receipt of the permit and 
acceptance of the terms and conditions, is returned to the Commission 
office. 

2. Expiration. If development has not commenced, the permit will expire t~o 
years from the date on which the Commission voted on the application. 
Development shall be pursued in a diligent manner and completed in a 
reasonable period of time. Application for extension of the· permit must 
be made prior to the expiration date. 

3. <:&~moiiancg. A11 development must occur in strict compliance with the 
proposal as set forth below. Any deviation from the approved plans must 
be reviewed and ap~roved by the staff and may require Commission approval. 

4. !nteroretation. Any questions of intent or interpretation of any 
condition will be resolved by the Executive Director or the Commission. 

:. Insg~c:icns. The Commission staff shall be allowed to inspect the site 
and tne development during construc~ion, subject to 24-hour advance notice. 

• 

5. A~J~:::;u;e:-~"; T~~ ~':-r::.1~ ~.tay be assigned to any qua.1ifi£d person, ;Jn .. vh!ea • 
assignee files with the Commission a.n affidavit accepting all terms and 
conditions of the permit. 

7. Terms and Conditions Ryn with the Land. These terms and conditions sha11 
be perpetua1, and it is the intention of the Commission and the permittee 
to bind all future owners and posssssors of the subject property to the 
terms and conditions. 

SPECIAL CONDITIONS: 

The permit is subject to the following conditions: 

1. Fjnal Gradino Plan. Prior to the issuance of the ccasta1 development 
pe:mit, the applicant shall submit final project grading plans for revie~ and 
wr1tten approval of the Executive Director. Said plans shall first be 
approved by the City of Encinitas and be in substantial conformance ~ith the 
submitted alternate remedial grading plan by Masland Engtneering, d~ted May 
31 • 1996. 

2. Mi ti cation /Mcni tori ng. The aJ:)p 1 i cant is required to imp 1 ement a 
mitigation and monitoring program for ~etland impacts as detailed in the 
Hetland Mitigation and Revegetation Plan for Hest Vi11age Center prepared by 
Dudek and Associates, Inc., dated Augus: 9, 1996. Said plan, which is based • 
on the Wetlands Delineation Report for West Village Center by Dudek and 
Associates, dated May 24, 1996, requires that wetlands 1mcacts be mitigated at 
a ratio of 1.5 to 1. · 

(2518P) 

J / _jl) 



"All!~ C:.I'&,II::QAJ<u•-TM• ~ ACUICT 
I 

:A.LIFORNIA COASTAL COMMISSION 

111,e.ANINO 0€1. IUO NQRn-1. SU~:200 

AH OII!GQ, CA t210a.17~ 

• 

• 

• 

VJ est Village Inc. 
162 S. Rancho Santa Fe Road, Suite B- iO 
En.cini~ CA ~024 

tlOTICE 0"1=' A CCE?T.-\c."'TCE 

Date: S~te!"''ber 12. 1996 

Document or Plans: 1 F;nal Plans tQ,. p.ding (750 c'Jbjc vards) a-;proved bv r.he Citv of 
Encinitas. 

Submitted in com-pliance '.l<ith Special Ccndition(s) No(s).: ___ ..._ __ 
of Coastal Development Pe:mit ~o .. ·\-5-'ENC-Ori-3.1-R 

Remaining Speciai Co:ldltion(3}: __ .,._. _".,:.;·:,~--l.l:-,._' _ .. _,._ 

}.;f.aterial submitted in compliance with said Special Condition(s) of your development 
permit has be::n reviewed by the District Director and found to fulfill the requirements of 
said condition(s). Your submitted. material and a copy of this lette: have been made a 
part of the pe:mane.."'l.t file. 

Sincerely, 

Charles Damm 
District Diret7..or 

/&-II 



,UFC ~NIA COASIAL COMMISSION 

~tl"C :111. :uo I'IC~!lo!. S\.:1':'~ ::o 
, C~tc:;;:. ~ ~4 I ea. I 74! 
,, !1~ .ao~~ 

Da. ta __ _._.. S""'e...,-po...:.t...,e.;.:,:m,.,b.:..e.,..:....· _1._1;...._..1.,..9 .... 9 .... 6 __ _ 

Page 1 of --~'~--

~OT!CE QF INTENT TQ ISSUE P~~M!T 

Cn Ayaust 14. 1996 . the California Coastal Commission approved the 
a:~ltcatian of West V,llag~ rnc./P~tg.,. Fletcher • subject to 
t~e attached standard and special conditions, for the deveiopment desc~ibec 
be i o•w: 

Description: Oe~csit1on of approximately 7SO cubic yar:s of fi11 within t~e 
iOO-year floodolain on an approximataiy 9 acr; si~e containing 
an existing SO.OCO sq. r:. commercial cant;:. 

?~OJECT 
t.CO.TION: 160 South Ranc~o Santa Fe Road. Encinitas, San Diego County. 

APN 253-131-14, 25 

The permit wii1 be held in the San Oie4Jo Distri(."i" Off~~"~!"~:;!:: C:,::!l:niH~o~. 
;encing fuifiilmer:t of Spacia.1 Condi':·:cns _ When t:tese 
c::nci ti cr.s iiav~ been sa.ti sfi ed, t:-te per.ni t ·.vi 1 i be is suec. 

C-iARLES OA.MM 
DISTRICT DIRECTOR 
BY 

P.S 

• 

• 
J& -/J_ 



. . NOTICE OF r:fiC:NT 70 IS3UE: ?:::<MIT ~tO. A-§-€1'4C-o~-34-::! 
Page 2 of _L 

STANOA~O (CN0!71QNS: .1. Nct4t;;. cf :<ece1ot ~nri !cknc~Ni::tJgement. The per.ni'.: 1s not va.1id and 
develc~ment sha11 not c:mmenc~ untii a cccy of the ?er~i~, signed by the 
permit~ae or au~horizaa agent, ac~nowledgi~g recei?~ of t~e Qermit ana 
ac:eptanc; of the tarMs and c:ndit~ons, ~~ ret~r~ed tc t~e Commission 

•• 

• 

2. 

.& -. 
O•T1Ce. 

~Ani~;t~on. -!f development has not commenced. t~e per~it ~111 ex?ira t~o 
years frcm the date on ·•hich the Commission voted en the a.ppiica.tion. 
Oeve1ooment sha11 be pursued in a. diligen~ manner and como1eted in a. 
reasonabla period of time. Application fer extension of the permit must 
be made prior to the expiration date. 

. 
' .... ~cmoii;nc;. All develo~ment must occur in strict compliance with t~e 

prcposal as set forth below. Any deviat~on f~:m the acorcved plans must 
be ravie'lied and a.pprcved by t~e s":.a.ff and may reauir; Commission approval. 

4.. !nt~r~-~tation. Any questions of int;nt cr 1nte~rata~~on of any 
cond~tion "Hi11 be r;solvea by the E.xecu-:~'le Oirectcr or t!"le Commission. 

Insoec;~ons. The Ccmmiss:icn staff shall ce allowed t~ inscec: the s~t: 
and t~e aeveicpmenr curing ccnst~ucticn, subjec: to Z4-hour aavanc; r.c-:ic;. 

5. Assicrnment. The pe~it may be assigned to any qualified person, provided 
assi~nee rn:s 'dith t::~ Ccmmissicn an aff1davit a.c::epting ail ter:ns and 
~~n~~,:·~~··l~ o~ t~~ ;:.:-:::: .. 

7. Terms ~ad Ccndi~icns qun wit~ the L~nd. These terms and c~nditions shall 
be per;etuai, and it is the intention of t~e Commission and the permitt~e 
to bi~d all future o~ners and possessors cf the subjsct proper~y to the 
terms and conditions. 

S?E~!AL CCNDIT!CNS: 

The permit is subjec~ ~o t~e following ccnditicns: 

1. Final Gr;di~a Plan. P~ior to the issuance of the coastal deveicpment 
permit. the applicant shall submi~ f1na1 project gradina pians for raview and 
11ritten a.ccroval of the Executive Oir~ctcr. Said plans-shall first be 
approved by the City of Encinitas and be in substantial c~nformanca with :~e 
submit~;d a.1tarnate rEmedial grading p1an by Nasland Eng~neerinq, dated ~ay 
31 • 1996. 

2. Mitication/~cnit;r~na. ihe applicant is requir;d to implement a. 
mitigation and monitoring program fer wet1ana tmpacts as detailed in the 
We~land ~i:~gaticn and Revegetation ?1an fer Wes~ Villaga Cantar prepared by 
OudeK and Asscc1ates, :nc., datec Auaust L 1996. Saic ::a.n, ·.,nic!'l is bas;(.l 
on th~ ~etiands Delineaticn Repar~ f;r Hes: V~llage Cant~r by Dudek and 
Asscc1ates. dated May 24, 1996, r~quires that ~etlanas impacts be mitigatad at 
a ratio cf 1.5 to 1 . 

(6299N) 

/& -/3 



STEP!o!EN THUNBERG 
OIREC-:'OR 

(615! SU-%211 
FAX: f'$19) %68·04&1 

l.CC.>.TION COCE SSO 

October 8, 1998 

Lee McEachern 

QCountp of ~an 11\iego 
DEPARTMENT OF PUBLIC WORKS 

5555 OVERI.ANO AVE, SAN OIEGO, CALIFORNIA 92123·1295 

California Coastal Commission 
3111 Camino De! Rio North, Suite 200 
San Diego. CA 92108-1725 

Dear Mr. McEachern: 

COUNTY ENGINEERING 
COUNTY AIRPORTS 

COUNTY l!OAO COMMISSIONER 
TiU.NSIT SERVICES 
COUNTY SURVEYOR 

1'1..000 CONTROl. 
WASTEWA TEFI !oiANAGI!MI!NT 

CALIFORNIA COASTAL COMMISSION STAFF REPORT APPE.A.L #A~6-ENC-98-109 

At the request of Mr. Peter T. Fletcher, San Diego County staff met on Wednesday, 
October 7, 1998, to discuss the Coastal Development Permit fer the property located at 
160-162 South Rancho Santa Fe Road in the City of Encinitas. A copy of the Staff 
Report for Coastal Commission Appeal #A-6-ENC-98-1 09 and a copy of the 
AL TNASCM Land Title Survey I West Village /160-162 South Rancho Santa Fe Road 
prepared by Nasland Engineering was provided by Mr. Fletcher. 

It was noted that the Coastal Commission report stated on page 8, first paragraph, that 
"Although this area was filled, it appears that it continues to be within the floodplain and 
therefore subject to the floodplain policies and ordinances." County staff has reviewed 
the Title Survey and found that the lines of inundation for the100-year flcodp!ai:1 as 
shown on the plan are the same as those shown on the County Fiood Plain Map 314-
1695, revised to reflect the construction of the La Bajada bridge (Attachment 1) and the 
FEMA Letter of Map Revision, (LOMR) dated November 10, 1997 (Attachment 2). 
These lines of inundation clearly show that the Fletcher property is not located within 
the area subject to the 1 00-year floodplain. 

EXHIBIT 3 

• 

• 

• 



• 

• 

• 

Mr. McEachern 
Page 2 
October 8, 1998 

The San Diego County floodplain map revision is in accordance with the FEMA Flood 
Insurance Rate Map revision of Panel 06073C1061 F. The floodplain and floodway lines 
were revised in thejmmediate vicinity of the La Bajada Bridge and were based on a 
hydraulic study dated May 1997, prepared by Dr. Howard Chang. 

If you have any questions regarding the County Flood Plain Map, or the EMA. LOMR, 
please contact Mr. Donald See at (619} 874-4106. 

Very truly yours, 

~~~Jj~ 
DOUGLAS M. ISBELL, County Engineer 
Department of Public Works 

DMI:DS:adm 

cc: Peter T. Fletcher 



f.~li'U>faf'NIA .. i",_.C: ~a:~rt rQf'"''=C ;.r:=:~IC~.,. 
.r·-. 

RTMENT OF FISH AND GAME 
C.::.mmunitv Conservation ?Ianning 
iewridge A venue 
ga. c~ 92123 
67~251 

57-.4.2'35 

Yfs. Anne Fletcher 
West Villages, Inc. 
162 S. Rancho Santa Fe Road 
Suite E-90 
Encinitas, CA 9':0:?A 

Dear Ms. Fle:c:.er: 

,.. ' .. ., ' 1008 ;:)eptemoe. _ .. , ~ • 

This le::e:- ser-1es as a follow-:Jp to our Juiy 9, !998 site visi:. of ~he West \-:llage Ce~te:
(T .... ccai Per:nit 9P-0':3 DR'CDP/EIA). You rec.uested that the Depar •. .-ne~t review the ).{arch 1993 
Initial Stucy prepared by the C:ty of E~cinitas fer the '-'"'ies• Viilage Ce~te:-, a deve!opment projec: 
involving the cons•:-...!c:ion of a 4,390 s~uare feet cffice:'re~1i.l builcing anc a 200 square feet kiosk 
·~L.'Un the eX:s::r.g V•.f est Viilage Com.r::e:-cial Ce~ter. T:-:e kiosk wct.:ic be built on e:Cs-J.ng park:ng 
let and the oE:.ce:':-e:ail buiicing wculd be place':! en ar:. e:Cst:ng pac. · . .1_~e:- review of the projec-::-
,-;:.late~ ffi"':'!"'A....:":lic:: .;.. D ... "'t ;,~ ....... .,1""""'.,..: .,_..;'!>~ ·L..e c:r, .;,!':If" -~e'3 H . ..;.;l ~e-o ... ;an-.;::c.,nt ·rn a,_s . ... ..... '"'·-· ...... _. 1.0.e e:-ar..me.. ,:,as ~.. .... r.c.._. .......... ,...1.0. .... • : ............ - ,., ,_ "' ,. ;)•::·ll.l:. - t .. p .... . 
to wilclife or ~aeit:::.t from ~his ::Jroiec:. T::e e.'<is•:::2: ::ac has been orev:.cl.!siv g;racec a.nc :s out of the . "' - . . . -
Escondicc C:eek ficodplain so no acc:tional di.rec: im9ac:s wi.ll oc::.:.r. 1-':c:rec: i!r.:~~ac:s (li:h.ting, 
noise, e:-csicn) :tave been addressee and the Cir! :.~~rcval.s have inc~l.!C.ec me~ures to reduce their 
cotemial ha:rm to bicloqical resources. . -

Please fee! free to contac: me if there are athe::- issues regu-::::g the prope:-::: I c:m be 
reached at the le~:e:-head address, or by te!epi:cr:e at ( 6 i 9) 46i- 4:0 l 

c::: Depar:me::i. of Fish and Game 
Siil T!;:~e~s 

U.S Fish ar..c \Vildlife Se:-'vice 

<;;,C"'""':'I - u• "• ..... .,. t 

Ronald D Rempe! 
Regional y{anager, Region 5 

!::XHIBIT_-;.f--

• 

• 

• 



• 

• 

City of E~c:n.itas 
Craig Otscn 

Coastal Cccruru~ion 
Le~ ~kE.chem 
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s~'J ELIJO L.-\CDON FouNDATION:";,::. ~-"·L·: 

September 9, 1998 

Rusty Arejas 
Chairman, California Coastal Commission 
3111 Camino aei Rio NorJ1. Suite 200 
San Diego. Ca 92108-1725 

Re: Coastal Commission Appeal 
A-5-ENC-98-1 09 
Local Permit 98-028-DRICDEJEIA 
West Village, Encinitas CA 

Tne San Elijo Lagoon Foundation owns the River mouth to the sea, five parcels 
totaling 9 ac-es at the vvesteriy end of the 885 ac-e San Eiijo Lagoon Pari<. 

...;: ~:.... 

"'-· '::.,; 
...... ,[ 

". ._ ......... • 

Tne Foundation represents the original politicai suc:::ess in converting an 
acproved aco home subdivision in the lagoon to the present open 
space ;:;ark ~ 
Land use battles were at the heart of our efforts. Tnere wouid have l 
oeen no lagoon par1< wit'1cut compromise. "J., ()-' 

Tne San Siijc Lagoon Foundation has a policy cf not re-:hallengir.g a ~\ 
!and use dec:sion mace curing t'ie original hearing precess wnether C 
'Ne chose to have input or did not cheese to contribL:te. /1 
The ;::resent case in point is the West Village or Harvest Ranch appiication for an 
improvement. 

The C.:'lastai Commission issued a grading :>ermit in 1996. The San Elijo 
Foundation did not challenge. The basic commitment by t'"le develooer was to 
contribute open space ac-eage to the San Eiijo Park (Gift to Wildlife Cons. 
3oard.j 

The Board of the San Eiijo Foundation has no objeC:ion to the West Village 
proposaL Three ac-es of mitigation land in Escondido Creek is to be deeded to 
WCB when permits are approved. We appiaud this ·compromise· and the 
additional lagoon park aceage. 

C.:: ?ete Fietc."ler 
E:1c Locge 
Swtt Englehom 

...-'\, ~ 

~""-..;" ~ 
Tnomas R. Clotfelter! 
Past Cha1rman 1 

• 

EXHIBIT NO. 4 
APPLICATION NO . 

.:.. :-.:cr.·?:ont ~uc:monai ::~nci.lnon Deciioteci ::: :."\c Mana~e::~e:ll 1nci E.:'lnar.c:::~e:1: oi :nc San E.:i!C ~~oor. lS a CJast:ai ::.S::.: 
C..:,nc:1bunor-.s Jfe 7 n :~u::-:::~te. -

A-6-ENC-98·1 09 
Letters of Support 
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Septe;nber 23. 1998 

Lee :VIcEacherrr:: ...... 
California Coastal Commission 
3111 Camino Del Rio North: Suite 200 
San Diego. CA 9'21 08-1 7'25 

'l·iesr. Vilbge. kc. / Pe~e 
Fletcher: Design Review and Coastal Development Permit tor Property Located at 160 South 
Ro.ncho So.nt::t Fe Road. City Case No. 98-023 DR CDP/EIA. 

Th::mk you ror providing a copy of the o.bove referenced staff repor: to the City of Encinitas. This 
correspondence is \'vTitten to correct a statement \vhich appe::trs \\ithm [he tl.rst paragraph on page 8 
of that :e~or:. The st::uemem reads: .. Although this areo. was tilled. it appears that it continues to be 
\vi thin the r1oodplain and there tore subject to the t1oodplain policies :md ordinances.'' 

Please be :J.dvised that the City's \lunicipal Code (Chapte: 30.0~.' definition of .. Floodplain .. 
tenc!osed) reads: .. FLOODPLAI~ shall me:m the channel :md the re!atively flat area adjoining the 
cha.rme! of a narur::J.! stre::J.m or river \vhich has been or may be cove:-ed by r1oodv,:ater: specifically, 
those ::trea.s shovvn as subject to inundation on the flood insur::J.nce r:ue maps published by the 
Federal Emergency :VIanagemem A.gency or the current City maps designating floodv.;ays." 

Consistent with this derinirion. FE:VL-\ Map ~o. 06073(106! {:-e·:ised ~ovember 10. 1997: 
enclosed) de::trly indicates that the Flercher property is not ioc:lteC. \\·irhin the ::trea subject to I 00-
~:e::>..r r1ood [nund::!.tion. ! hav~ enclosed a memor:mdum from C~ty Senior Civil Engineer Hans 
Jensen dated September ll. 1998. which ack.no\v[edges this fact. Should you have any questions 
re!::ned to this correspondence. please do nor hesitate to contact me b;· tdephoning 1760) 63 3-2713. 

c:e~--~ 
Cr:1ig R. Olson 
.-\ssociate Planner 

~: .-\nne Fletcher 
Hans Jensen. Senior Civil Engineer 
Bill Weedman. City P!::lnner 

EXHIBIT b 
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2 

3 

4 

5 

reopen their permit --

COMMISSIONER RANDA: Mr. Chairman. 

MR. FLETCHER: -- and delay the bridge. 

COMMISSIONER RANDA: Mr. Chairman. 

CHAIR CALCAGNO: Commissioner Wan. 

6 COMMISSIONER WAN: Before I proceed, is the public 

7 hearing closed? or, is this the 

8 

9 

10 

11 

12 

13 

1.:1 

CHAIR CALCAGNO: No. The public hearing -- in 
fact, we have other people. 

COMMISSIONER WAN: Okay, then I will wait. 

CHAIR CALCAGNO: This is questions of the 

applicant. 

COMMISSIONER WAN: Then I will wait. 

CHAIR CALCAGNO: Okay. 

If there is nothing more from the applicant, we 

16 will have Andrew Morrow come up, I believe. 

17 MR. MORROW: Thank you, Mr. Chairman. 

18 CHAIR CALCAGNO: You might have to come back up 

19 for questions, later on. 

20 

21 

22 

23 

24 

MR. FLETCHER: Would you like us to leave the 

exhibits here? 

CHAIR CALCAGNO: You can leave them there. 

MR. FLETCHER: Yes. 

MR. MORROW: Thank you, Mr. Chairman, 

25 Commissioners, I am Andrew Morrow. I live in Encinitas, and 

)•It>•! ll111SI'ERI:>iti 11.·.~\· 
<)Ali.Jil'RST. l~\ ·>_IIH• 
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I am a member of the board of the San Alijo Lagoon 

conservancy. 

San Alijo Lagoon Conservancy, a party of record in 

this matter, continues to urge the Commission•s denial of 

this project, as now proposed. While we applaud applicant•s 

attempt to at least partially address conservancy concerns 

with the reduction in project scope, the project, even as 

apparently redefined, still involves an import of fill into a 

coastal wetlands, and into the 100-year flood plain. 

While it is argued by the applicant that the 

reduced amount of flood plain fill would have a minimum 

impact on downstream hydrology, the requirement at issue is 

simple: the least environmentally sensitive alternative 

should be selected. 

It can also be argued that the 750-cubic yards of 

fill now proposed by applicant, or 75 large truck loads of 

dirt, hardly constitutes a minor amount of fill. 

Additionally, applicant would have the Commission 

approve a grading plan which would still create a building 

pad within the flood plain, raising the issue of ultimate 

intent. 

The Conservancy agrees with the Commission staff 1 s 

contention that additional alternatives exist which should 

first be considered. 

Applicant asserts, but has made no attempt to 

3'16-: llnliSI"ElU:-iG \\·.u 
O.~IURST. 1:~ •)30.." 

PRlSCILL\ PIKE 
TELEPHONE 
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So, the City of Encinitas recognized this upon our 

application. They asked us to make an exhibit, which you 

have, showing the actual area subject to inundation. We had 

our engineer, Nas1and Engineering, do a study, and this is 

what resulted. 

None of this area is subject to 100-year 

inundation, except for a little pocket in here. This is the 

grass area. This is the 35-foot knoll. 

As I said, the impact of 100-year floods, will be 

10 at slightly over 33 feet, if I am correct. 

11 Is that right, Mr. Nasland? 

12 

13 

14 

~5 

16 

17 

18 

19 

20 

21 

MR. NASLAND: Yes. 

MR. FLETCHER: So, we are talking about a little 

panhandle in here that is really subject to the flood. 

COMMISSIONER RANDA: Mr. Chair. 

MR. FLETCHER: So, I hope that helps. 

CHAIR CALCAGNO: Okay. 

COMMISSIONER WEAR: Mr. Chairman. 

COMMISSIONER RANDA: Can I move for the applicant? 

CHAIR CALCAGNO: One question, and then 

Go ahead and move it, you want to move it. 

22 ( MOTION J 

23 COMMISSIONER RANDA: Thanks. 

24 I move that the Commissioner grant the permit for 

25 the proposed development, subject to the condition below on 

3')1>7! \l11lSI'EIUN(; IIIIAY 
OAKJil'R..'iT. CA •)itrt .. 

EXH IBIT_-..:.8;:;;.._. 

PRlSClLL-\ PIKE 
Court R.:porring s~n·ias TELEPHONE 

I ~()4)\ hK\.82\0 

• 

• 

• 



.. 

• 
2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 .14 
~5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

42 

the grounds of development 1 as conditioned will be in 

conformity with the adopted City of Encinitas Local Coastal 

Plan. And 1 I further grant the applicant's request that the 

Commission approve the original remedial grading plan 1 

approved by the certified City of Encinitas -- including the 

special conditions? 

CHAIR CALCAGNO: Okay, do we --

COMMISSIONER RANDA: The special condition No. 2, 

the permit be subject to the following conditions: (1) 

mitigationjmonitoring 1 the applicant requests adoption of its 

submitted wetlands mitigation and monitoring plan, prepared 

by Dudek and Associates, dated August 9, 1996. 

CHAIR CALCAGNO: Okay 1 is there a "second"? 

COMMISSIONER WEAR: Second. 

CHAIR CALCAGNO: It has been moved -

COMMISSIONER RANDA: Call the question. 

CHAIR CALCAGNO: and seconded. 

Okay. 

COMMISSIONER WAN: I would like -- I haven't had a 

chance to even ask my questions. 

CHAIR CALCAGNO: Commissioner Wan, you had your 

hand up before, and I will let you go ahead and ask you 

question/ and then we are going to go for the vote. 

CHIEF COUNSEL FAUST: Mr. Chairman, before the 

comment, just so it is clear what the Commission is 

3<16.,.:! \\'lllSPERING \\'A\' 
0.-I.K.HURST. C.~ •Hu·H 

PRISCILLA PIKE 

Cotm R.:p<lrting s~n·ias TEI.f.PIIONE 
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discussing. ~ 
2 Could we have clarification on the motion as to 

3 which of the two grading plans is contained within the 

4 motion? 

5 COMMISSIONER RANDA: The certified City of 

6 Encinitas• plan. 

COMMISSIONER PAVLEY: The May one? 7 

a 

9 

COMMISSIONER RANDA: The plan approved by the City 

of Encinitas, not the alternative remedial grading plan of 

1o May 31. 

11 

12 

13 

14 

COMMISSIONER WAN: Okay, with the 18 --

CHIEF COUNSEL FAUST: Okay, not the more recent 

COMMISSIONER RANDA: Not the more recent 

CHIEF COUNSEL FAUST: alternative that was 

~5 discussed, but rather the earlier one? 

16 COMMISSIONER RANDA: Correct. 

17 COMMISSIONER GIACOMINI: What do you got? What do 

1a you got, when the applicant wants the 700? 

19 COMMISSIONER PAVLEY: He said the 700 was fine 

with them. 20 

21 COMMISSIONER GIACOMINI: Why do you want to add 

22 another 1000-cubic yards? 

23 COMMISSIONER RANDA: Because, I think the problem 

24 has to be fixed, and they had the right idea to begin with, 

25 and I think the bridge is the problem. 

396':":! \\111SPF.IU:'IG \\'AY 
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( General Discussion ) 

CHAIR CALCAGNO: Commissioner, is that the motion 

you had before the floor? That is the --

COMMISSIONER RANDA: I would like to hear the 

applicant on it. 

CHAIR CALCAGNO: Okay, go ahead, applicant. 

MR. NASLAND: O.K. Nasland, again. 

It is my opinion that the original plan is a 

better solution for the problem we have there, 

hydrologically, and how it handles the water. 

We brought the alternate plan because we developed 

that based upon discussions of what staff was really trying 

to get to. As we stated, it is acceptable. 

We feel this is a much better design, than the 

alternate. 

COMMISSIONER RANDA: Then, for the better design, 

is why I am calling the motion. 

table. 

CHAIR CALCAGNO: Okay, there is a motion on the 

Commissioner Wan, you have --

COMMISSIONER WAN: I have a series of questions -

CHAIR CALCAGNO: -- and we will let you do that, 

because you had your hand up, and then we are going to have 

to go for the vote. 

COMMISSIONER WAN: Okay. I wanted to get back to 
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one of the things. There were a couple of major concerns 

2 that still haven't been addressed. • 
3 One of the principle concerns that I have, with 

4 regards to filling in a flood plain, and this in a 100-year 

s flood plain. The applicant knew that. He acknowledged that 

6 at the time of his original development. You mentioned the 

7 HEC-II study, and that was my concern. I guess I still don't 

8 -- and I am asking staff questions, at this point, okay I 

9 still don't understand, the applicant's engineer is saying 

10 that the HEC-II study did, in fact, account for the fill? is 

11 that correct? and what the effect -- and what I want to know 

12 is whether that accounted for the effect of the fill, either 

13 the 700 or the 1800, on downstream, or down flood plain 

14 properties? because, that is a concern, is what this is going 

~5 to do to other properties? • 

16 DISTRICT DIRECTOR DAMM: The staff's understanding 

17 is that the county's study did not take into account the 

18 fill. 

19 I believe the spokesperson for the applicant's 

20 representative, indicated that, with regard to this piece of 

21 property, in his opinion, it would have no effect, but my 

22 understanding from our staff is that the county's hydrology 

23 study did not take into account filling this property. 

24 COMMISSIONER RANDA: Can I hear that from the 

25 applicant on that? 
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COMMISSIONER HOLANDA: Mr. Chairman, may I? 

COMMISSIONER WAN: Yes, go ahead. 

COMMISSIONER HOLANDA: Given that fact, in my 

46 

opinion, the fill, the project in question, would not be 

impacted whatsoever. There is no impact on the flood plain, 

because of the county project, because of the HEC-II study. 

It took everything into consideration. It is totally 

irrelevant that that project even exists. There is no impact 

on the flood plain. Even if it is designated flood plain, 

what the HEC-II study has validated, it would not impact it. 

And, that is why I asked that question earlier. 

If his response was, "They did take the project into 

consideration." 

And, if the HEC-II study clearly, and 

categorically showed that the project did impact, based on 

the HEC-II study, in other words, it raised the flood way by 

one or two inches I don't know what the limitations are in 

the county -- then that would have been a significant impact. 

But, in this case, because of the design 

parameters of the HEC-II study, it is totally irrelevant. 

COMMISSIONER WAN: That is why I was asking about 

it, so I could understand that. 

COMMISSIONER HOLANDA: Yes. 

COMMISSIONER WAN: Okay. 

There are two other questions I have, very 
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1 specific questions. First of all, the staff's proposal is 

2 for -- claims that there are other solutions to the problem, 

3 besides fill. Are you confident that the other solutions 

4 would -- because this is just a minor -- this is a pending 

5 problem. This isn't a flood plain problem that needs to be 

s corrected here. How are you so certain that what you are 

7 proposing will work to solve the pending problem? 

8 DISTRICT DIRECTOR DAMM: The staff would not take 

9 the position that we are absolutely certain what will resolve 

10 the pending problem. 

11 We have asked for some other ideas, and 

12 alternatives, from the applicant. The applicant then 

13 submitted the 750-cubic yard grading proposal as an 

14 alternative. 

What we did do is look at the proposal. We looked 

16 at the slope that is adjacent to the roadway and the bridge, 

17 and our recommendation is to allow the drainage on that 

18 eastern parking lot, to be redirected in a way so that it 

19 could be contained, and then directed along the toe of that 

20 slope, in a concrete ditch, or some type of ditch, similar to 

21 what the county did towards the end of the slope, near the 

22 creek. And, it appeared to staff that that would work. 

23 I think the applicant's engineer takes the 

24 position that the slope is too flat, and that that may not 

25 work. The bottom line is, we don't have any documentation 
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that it won't work. We have asked for alternatives. We just 

don't have that. 

COMMISSIONER WAN: Okay, and then the final 

question I have has to do with this, whether this is 

consistent with the Encinitas LCP, or not. You claim it 

isn't, and the applicant says that it is. 

Am I right in saying that that has to do with our 

you define structure? Do you want to go into the ways that 

you believe this is not consistent, because that is very 

important here, is whether this is consistent, or not. 

DISTRICT DIRECTOR DAMM: It would be the staff's 

position that, obviously, based on our recommendation, that 

the proposal is not consistent with the certified Local 

Coastal Program, and it is really for two reasons: one, is 

there are no structures in the commercial center that are 

within the 100-year flood plain, that are in danger. 

If you wish to consider the eastern parking lot as 

a structure, then that is certainly a matter of 

interpretation; however, that brings the second point, which 

is that it was acknowledged when it was approved, that that 

eastern parking lot may be subject to inundation. 

So, yes, the drainage may have changed, but the 

issue, with regards to that eastern parking lot, remains the 

same: it is in the flood plain, and it is subject to 

flooding. We, as the staff, would recommend that certain 
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drainage improvements could be made to minimize that 

flooding, but there was always the acknowledgement that it 

3 was within the flood plain. 

4 

5 

6 

7 

8 

9 

10 

amendment? 

amendment? 

CHAIR CALCAGNO: Okay, that question was answered. 

I am going to --

COMMISSIONER WAN: I am going to put in an 

CHAIR CALCAGNO: You are going to put in an 

COMMISSIONER WAN: I would like to make an 

11 amending motion. 

12 CHAIR CALCAGNO: Well, I guess you could do that, 

13 go ahead. 

14 [ MOTION ] 

~5 COMMISSIONER WAN: I am going to amend the motion 

16 to approve the project with the 750 -- the alternate grading 

17 plan. 

18 

19 

20 

21 

22 

CHAIR CALCAGNO: Is there a "second"? 

COMMISSIONER PAVLEY: Second. 

CHAIR CALCAGNO: Okay, at this point, we are going 

to go ahead and have roll call on the amendment. 

COMMISSIONER STAFFEL: Mr. Chair, if I could 

23 address this. 

24 

25 

CHAIR CALCAGNO: Yes. 

COMMISSIONER STAFFEL: To the applicant, now you 
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came forward today with the altered grading plan. Is that 

acceptable to you? That is acceptable? The motion on the 

floor is acceptable to you? 

Simply, yes or no. 

COMMISSIONER RANDA: Just simple. 

MR. FLETCHER: As I stated before 

CHAIR CALCAGNO: Microphone, and introduce 

yourself for the record. And, I think it has been stated by 

the Commissioner to just answer, yes or no. 

COMMISSIONER STAFFEL: Is that acceptable? 

MR. FLETCHER: It really is not acceptable to me. 

COMMISSIONER RANDA: Fine. 

MR. FLETCHER: It is a compromise. We are still 

continuing to be damaged. We still have a -- we have 

abandoned our property to a drainage ditch. 

Now, this property has utility. We would like to 

continue to use it for future parking, for gatherings, for 

all of the pictures we showed you for. 

Now, if I have to go out of here with nothing, 

otherwise, yes, we will take the alternate grading plan, but 

I beseech you to realize that the amount of money, the amount 

of time, to do this, let's do it right. The amount of yards 

we are talking about are minuscule, compared to what has 

already been put on the site. 

COMMISSIONER RANDA: Thank you. 
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MR. FLETCHER: Now, that doesn't justify it, but I 

hope you understand my position. 

I would like to go home as much as Y9U would, but 

I do want to go with something that is reasonable. 

My engineer, the City of Encinitas, after 12 

months of hearings, 6 public hearings, all supported the 

original plan. 

COMMISSIONER RANDA: Thank you. 

MR. FLETCHER: Now, I leave it in your good hands. 

CHAIR CALCAGNO: Okay 

COMMISSIONER RANDA: You got it, okay? 

CHAIR CALCAGNO: I think you made your point. 

MR. FLETCHER: I will accept whatever 

CHAIR CALCAGNO: Commissioner Pavley, and then 

Commissioner Wear. 

COMMISSIONER PAVLEY: Just that I received from 

the applicant, stating, that either one was acceptable, with 

no qualifications, and one seemed to be less environmentally 

damaging, and I certainly would support the alternate 

remedial grading plan, as recommended by the applicant. 

CHAIR CALCAGNO: Okay. 

Commissioner Wear. 

COMMISSIONER WEAR: Just a procedure item. 

If the motion fails, we go back to the original 

motion, is that correct? 
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CHAIR CALCAGNO: Then we go back to the original, 

2 yes. 

3 COMMISSIONER WEAR: Okay, thank you. 

4 CHAIR CALCAGNO: Okay, roll call on the amendment, 

5 which is basically supporting the modified plan. 

6 

7 

8 

9 

10 

SECRETARY GOEHLER: Commissioner Belgard? 

COMMISSIONER BELGARD: No. 

SECRETARY GOEHLER: Commissioner Flemming? 

COMMISSIONER FLEMMING: No. 

SECRETARY GOEHLER: Commissioner Giacomini? 

11 [ No Response ] 

12 Commissioner Pavley? 

13 

16 

17 

18 

19 

20 

21 

22 

23 

COMMISSIONER PAVLEY: Yes. 

SECRETARY GOEHLER: Commissioner Randa? 

COMMISSIONER RANDA: No. 

SECRETARY GOEHLER: Commissioner Rick? 

COMMISSIONER RICK: Yes. 

SECRETARY GOEHLER: Commissioner Staffel? 

COMMISSIONER STAFFEL: Yes. 

SECRETARY GOEHLER: Commissioner Steinberg? 

COMMISSIONER STEINBERG: No. 

SECRETARY GOEHLER: Commissioner Wan? 

COMMISSIONER WAN: Yes. 

24 COMMISSIONER FLEMMING: Does it put it back -- I 

25 don • t know. Yes . 
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SECRETARY GOEHLER: Commissioner Wear? 

COMMISSIONER WEAR: No. 

SECRETARY GOEHLER: Chairman Calcagno? 

CHAIR CALCAGNO: Yes. 

SECRETARY GOEHLER: Six, three -- six, four. 

CHAIR CALCAGNO: Okay, motion carries, and 
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7 actually the amendment supersedes the main motion, so as I 

a read it --

9 COMMISSIONER STEINBERG: We didn't vote on it. 

10 COMMISSIONER RANDA: No, wait. 

CHIEF COUNSEL FAUST: Mr. Chairman, you now have 

12 the main motion --

13 CHAIR CALCAGNO: As amended. 

14 CHIEF COUNSEL FAUST: -- right, as amended, now 

~ 

~5 before you ~ 
16 COMMISSIONER RANDA: Wait, Mr. Chairman 

17 CHIEF COUNSEL FAUST: -- and this would 

18 COMMISSIONER RANDA: -- Mr. Chairman 

19 CHIEF COUNSEL FAUST: -- approve the entire 

20 project --

21 

22 

23 

24 

25 

COMMISSIONER RANDA: -- point of order. 

CHIEF COUNSEL FAUST: if you approve it. 

COMMISSIONER RANDA: Was that --

CHAIR CALCAGNO: We will let you have that point. 

COMMISSIONER RANDA: -- vote six in favor of the 

391>7~ "111SPERING WA\' 
OAKHURST, C.-\ ')36-t., 

PRISCILLA PIKE 

Court Ro!porting s~n·ices TELEPtiONE 
(~09) 683·11130 

~ 



• 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

• 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

54 

amendment? 

CHAIR CALCAGNO: Correct. 

CHIEF COUNSEL FAUST: Six in favor -

COMMISSIONER RANDA: And, that makes the 

CHIEF COUNSEL FAUST: -- of the amendment, four 

COMMISSIONER RANDA: -- amendment pass? 

CHIEF COUNSEL FAUST: -- against, that is correct. 

COMMISSIONER RANDA: Okay. 

CHAIR CALCAGNO: Now, we are voting on the main 

motion, as amended. 

[ No 

Roll call. 

SECRETARY GOEHLER: Commissioner Flemming. 

COMMISSIONER FLEMMING: Yes. 

SECRETARY GOEHLER: Commissioner Giacomini? 

Response ] 

Commissioner Pavley? 

COMMISSIONER PAVLEY: Yes. 

SECRETARY GOEHLER: Commissioner Randa? 

COMMISSIONER RANDA: Yes. 

SECRETARY GOEHLER: Commissioner Rick? 

COMMISSIONER RICK: Yes. 

SECRETARY GOEHLER: Commissioner Staffel? 

COMMISSIONER STAFFEL: Yes. 

SECRETARY GOEHLER: Commissioner Steinberg? 

COMMISSIONER STEINBERG: Yes. 
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SECRETARY GOEHLER: Commissioner Wan? 

COMMISSIONER WAN: Yes. 

SECRETARY GOEHLER: Commissioner Wear? 

COMMISSIONER WEAR: Yes. 

SECRETARY GOEHLER: Commissioner Belgard? 

COMMISSIONER BELGARD: Yes. 

SECRETARY GOEHLER: Chairman Calcagno? 

CHAIR CALCAGNO: Yes. 

SECRETARY GOEHLER: Ten, zero. 

CHAIR CALCAGNO: Motion carried. 

DISTRICT DIRECTOR DAMM: That concludes the San 

Diego items. 

* 
* 

[ Whereby the hearing was concluded. ] 
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September 15, 1998 

All California Coastal Commissioners 
C~lifornia Coastal Commission 
San Diego Coast Area 
3111 Camino del Rio North, Suite 200 
San Diego, CA. 92108-1725 

Re: Appeal #A-6-ENC 98-109 

Dear Commissioners: 

D<.'pUt'." :\[;.1\'t)f 

SEC0:-\0 D!STRlCT 

• 

It is my understanding that the Commission intends to review the appe::tl tiled by the San Elijo • 
Lagoon Conservancy regarding the City of Encinitas' approval of :1 building construction appli~ation 
by \Vest Village Shopping Center in Encinitas. 

As a Coastal Commissioner at the time, I clearly recall that the earlier grading application approved 
by the Commission on August 1-+, 1996 was a reconsideration item. The a:pplicant had provided us 
with an updated and substantially changed Environmental Study as well as an alternative grading 
pbn to consider along with the original grading plan, to restore the property after damage caused by 
the constuction of La Bajada Bridge, a County of San Diego public works project. 

[ have a copy of the official reporter's transcript of proceedings for the subject Agenda Item No. 
i SD, tht: findings, the app.:al. a.) we!! as a copy of the permit issued to th:: .:;:p!ic:::.m. These 
documents clearly confinn my intent and understanding in seconding the motion made by 
Commissioner Randa to approve the project with the conditions as spelled out in the transcript and 
pennit as issued. The tindings for approval did not include. as is now claimed by the appella.nt any 
future restriction on building on the subject site. As a maner of fact. in his testimony. the appellant's 
representative. Andrew Morrow, pointed out that approval of either grading plan would create a 
building pad. For the time being, it was understood that based upon the application then before us. 
the regraded area would continue to be used as a paved parking lQ[ and open space. However. our 
action did not preclude a subsequent application allowing a building on the site. Any furure 
application. such as you now have before you. should be looked at on its O\VTI merits. 

EXHIBIT Cf 
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In addition. the selection of which grading pian was to be included in the motion to approve, was 
made by an amendment to the motion by Commissioner Wan. The record again confinns rhat, other 
than selecting which grading plan would be used in the approval, no additional conditions or 
restrictions 'Nere attached to this approval other than as stated in the permit. 

Tnank: you for pennitting me to help Clarify the circumstances surrounding the approval of the 

earlier grading appiiva:tion in t 996 . 



October 9, 1998 

All California Coastal Commissioners 
Califomia .. Coastal Commission 
3111 Camino del Rio North, Suite 200 
San Diego, California 92108-1725 

SUBJECT: APPEAL #A-6-ENC 98-109 

Commissioners: 

The perrrrft applicant, Mr. Peter Fletcher, has asked that I comment on this 
appeal. 

I make these comments after a review of the original permit hearing transcript, 
City of Encinitas letter of September 28, 1998, and other appiicable documents. 

Further, my comments are made from my perspective as a sitting commissioner 
when, on August 14, 1996, the Commission permitted the grading of the subject 
property so as to remove a portion of Mr. Fletcher's holdings from the 100-year 
flood area. 

It is clear from my examination of the documents and my own personal 
recollection that the Commission: 

1. Approved the importing of750 cubic yards of fill within the then existing 
floodplain; 

2. Granted this permit knowing the grading would create additional building 
area; and, 

3. Was placing no building restraint on the fill land. 

Sincerely, 

cc)!r. Pete Fletcher 
_ .. ~, '' _,_' -
t:~-" .. rl ~:.:.. j() 
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P~rtcla c. Rand• 
2019 Russell Street 

Napa California 94559 
(707)224-8648 

September 29. 1998 

Members ot the California Coastal Commission 
California COastal Commiseion 
San Diego Coast Area 
31 1 CaminO del Rio Norm. Surta 200 
San Oi~o. Cali'fcmla 92128·1125 

RE APPEAL NO. A·6-ENC98-109 

Dear Commlasionert and Staff: 

Rece~ I have been advised that you will be holding tl'le initial e:::m!ideraticn of the 14'~ by the 
San E!ijo lagoon Ccn-.rvancy at your October session in Ocee.nelde, Calltomia, Of the cartifled City of 
Encinltaa approval of a bUilding applcation by ttte appUcant, We!>t Vili&Qe. Inc. 

I have thoroughly reviewed the recent~. the Augu:st 14. 1996 Transcript of the heanng, the 
findings, as well as. a copy af the eartlti' ~It issued to west VillaQe. tnc. t:y the CommiSSion when 1 wu a 
member thereof. at the August 1996 Meeting In los Angeles. Callfornta. 

The applicant. West V\llage, Inc.'s earlier application is highly memorable to me. given that the 
applicant had taken the unusual step ot requesting reconsideration of the application in July, 1996. We 
granted raconalderatiOn to West Village, Inc. at our July 19Q6 session because of two issues. a new 
environmental study, preQared by Dudek and A.ssodates. and an alternative grading plan for tne site. The 
matter was rehurd at our August 14, 1996 hearing. 

I dlstine11y recall not ~ing given bY .staff the approval by Fish & Game and tne Army Corps of 
engineers stating that thla ~icatlon for flU would not affaded the eree1c nor flood plain. The apclicatlon 
slm~ly repaired a problem caused by the l'llghway Improvement which caused puddling in the pari(ing lot 
ot the City approved .ehopplng canter. Cort~uently. I was the maker of the motion to approve the 
applicant's original grading plan, seconded by Commissioner Byron Wear. 

It is my understanding from re\I'Cew of the appeal flied by the San Elljo LaQoon Conservancy in 
August , 998 regarding West Village. Inc.'s subsequent application, that the Conservancy l'les mistakenly 
contended that the eanler permit restrlded ~·s riQht to build on the Site. This contention. in fact. Is 
not correct It must be remembered that th• application then before us in August 1996 did not include a 
building, but was for grading pu~ses only. The 1998 application eought only to repair damage to tne 
slta caused by the construction ot the San Diego County's public woncs project. ttte La Bajada 8ridge. It 
would nave been beyond the scope ot the ~plication reconsideratiOn that was before the Commission at 
that nme to discuss a building on the site. 

I spedflcally recab that when 1 made the motion to approve the eartier project, that It was not my 
Intention to include any limitations on tne site regarding future development. Tl'\is intentton was 
consistent with my other actions on the CommiSsion. Future development ptans were properly left to the 
propeny owner through the local c:rty pl2nning agency should the acplicant seek a subsequent 
appllc:ation. In the meant! me. the applicant would be permitted to Qrada and fill the property per the 
conditions stated In the permrt that we a~Jproved. We understood that ertner grading plan would create a 
building pad as men110ned by the ConMVaney during their pre&:tntatian We also understocd that the 



Caiifomie. Coutal Commis&loo 
Ptl,JeTwo 

heigl\t ot up to 100 feet oi till would have no impact on tne tlcod plain nor crQel<. I had acaclutely no 
problem witt! the"' IQP!icatlon before us. and in fact would have adamantly and effedlvely oeposed any 
etton to ~ndlV restriCt 1ha property's Mure building plaNs as a condition ot this gradlnQ IPr)l'ICation. That 
Is wny I am surprtMd by the erronaoua oantantion of the Conaervancy attemp11na to ch~ the Intent of 
a previcus decision retroectiYeiY. 

The mater item of diecusslen at our AuQust nearing was 1tte questian ot which grading plan would 
be used. The original grading plan or the alternative plan submitted by the ar;Jpllcant as a baSis for tne July 
1996 Request tor Reccnticleraticn. I remember. and he.ve confirmed thlefrom the tranecrtpt, that 
CommiSSioner Wan made an amendment to my motion. sub8tltutinQ the alternative grading plan for the 
oriQinaJ plan. Y..ltimately, the matter went to a vote to aoprove tne aJternate grading plan as the one to be 
used by the app}icant on the site. If one reviews the permit, one sea that the alternate remedial grading 
plan by Nuanc:rEnQtneenng dated May 1998 wea ultimately Mlectad. The only other sceciel condition 
ptacec on the site was that the ~licant would Implement the mitigation and monltol'inQ program. as 
detailed ln the August 9. 1996 Wetland Mitigation and Revegetation Plan prepared by Dudek and 
Associates. 

Please include th1a letter u part ot the testimony on any heennQ tt\a1 may result from thlrs aaceel. 1 
a.Qpreciate the oc::portunity to comment on this matter and to ensure the ac...--uracy of the record during my 
tenure on the CommiSSion. 

c~: Peter Douglas 

Ja h~f"lr:ldvr 

Re~uny submitted. 

cl~ ~:";;ft:wr..L 
Patricia c Randa 

""'- -.' .. 
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West Village Inc. 

Members of me Coastal Commission 
California Coastal Commission 
3111 Camino del Rio North, Suite 200 
San Diego. CA 92108 

November 18, 1998 

Re: Appeal No. A-6-ENC-98-109 

Dear Commissioners: 

CAllfOKNIA 
COASTAl COMMISSION 

SAN I'IEGO COAST DISTRICT 

The following are Applicant, West Village, Inc.'s, comments in response to staffs 
recommendation contained in the staff report dated Sc:ptember 18, 1998, as well as to a November 13, 
1998 meeting with staff planners Deborah Lee, Deputy Director, and her staff, Lee McEachern and 
Laurinda Owens, with reference to the above caprioned matter to be heard at the December, 1998 
meeting of the Commission. 

1. Executive Summary 

. The narrow issue presented by me appeal of the San Elijo Lagoon Conservancy is whether the 
Encinitas Local Coastal Program (LCP) prohibits the development of property lawfully graded and 
filled pursuant to LCP Policy 8.2(b). The staff report in effect urges me Commission to adopt a new 
policy whereby property previously in me t1ood plain is forever subject to t1ood plain development 
restrictions, irrespective of changed conditions resulting in removal of the property from the tlood plain 
including remapping by the Federal Emergency Management Agency (FEMA). This interpretation 
finds no support in me LCP. Furthermore, should me Commission choose to adopt such a policy, it 
nevertheless should not retroactively apply the policy to the property subject to this appeal. 

Faced with no express LCP prohibition against development of non-flood plain property, the 
appellam and staff assert that the ~intemion" of the Commission in granting the August, 1996 permit 
to applicant necessary to raise a portion of the subject property out of the tlood plain was to forever 
thereafter prohibit any further development of the property. Yet the permit contains no such 
restriction, nor does the transcript from me hearing support such a position. The Commission's 
standard practice is to require a deed restriction or open space easement when it intends to prohibit 
future development on property subject to a permit. Absent such an express restriction, a development 
prohibition may not be interred. 

In sum, the appeal lacks merit and should be denied. 

2. No Substantial Issue Exists, 

Applicant does not concede that there exists a substantial issue with respect to the appeal flied 
by the San Elijo Lagoon Conservancy. In tht: interest of brevity, due tO the similarity of arguments 

162 S. Rancho Santa Ft: Ruad, Suit~ E-90. Encinitas, California 92024. (760) 436-6463 
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raised by staff with respect to the merits of the project and on the question of substantial issue, 
Applicant incorporates by reference the following substantive arguments in Applicant's objection to 
staff's recommendation that substantial issue exists. Applicant requests the opportunity to present its 
position on this issue to the Commission. 

3. Background. 

Applicant West Village, Inc. operates a neighborhood retail center on property located at the 
intersection of Manchester and Rancho Santa Fe Road in the incorporated City of Encinitas. During 
the course of construction of the project, multiple commercial/farm buildings were removed from the 
now graded proposed building site. (See 1983 photo and current 1998 site plan attached hereto as 
Exhibit 1.) Encinitas is a certified city with its own Coastal Commission approved Local Coastal 
Program. In 1994, the County of San Diego constructed the La Bajada Bridge immediately east of 
applicant's shopping center. This construction resulted in severe drainage problems to the center 
property, and corrective measures were required. 

The Senior Planner for the City of Encinitas, Bill Weedman, suggested to applicant prior to the 
submission of application for corrective work, that should Applicant, down the road, be interested in 
building on the site, that the site plan and elevations for the proposed building be submitted at the same • 
time as the proposed grading in order to minimize time and expense both to Applicant and to the city. 
Applicant proceeded on such suggestion. The City of Encinitas City Council approved the application 
in 1996, approving both the building and the grading, which at that time consisted of 1800 cubic yards 
of fill. A local environmental group, the San Elijo Lagoon Conservancy, appealed this prior project 
to the Coastal Commission after the council approval. The project was presented on its merits in 
August of 1996 and approved by the Commission. By the time of the August, 1996 hearing, Applicant 
had already deleted the building from the submittal, due to the delay caused by the appeal, as the tenant 
in question, Sunshine Gardens Nursery, had decided not to proceed with the project. Applicant, 
therefore had before the Commission in August, 1996 only the grading project, giving the Commission 
two alternative grading plans. The grading plan that was ultimately approved provided for 
approximately 750 cubic yards of fill. No building restrictions were placed on the site by the 
Commission. Attached hereto as Exhibit 2 is a copy of the 1996 permit issued to Applicant. As of 
the date of the filing of the instant application, Applicant had complied with all of the terms and 
conditions of the prior permit. The fill is in place and the property is ready for building construction. 
At the time of the earlier Commission approval, the building site was partially in the flood plain as 
defined by the then current flood plain maps of the Federal Emergency Management Agency 
(hereinafter FEMA). The Local Coastal Program of Encinitas permitted the fill of the site because the 
damage occurred incidental to a public works project- the La Bajada Bridge. LCP Policy 8.2(b) reads 
as follows: 

"b. Development of circulation element roads, other necessary public facilities, • 
flood control projects where no feasible method for protecting existing public or private 



• 

• 

• 

Applicant's Response to Staff Report 
on Appeal No. A-6-ENC-98-109 
Page 3 

November 18, 1998 

structures exists and where such protection is necessary for public safety or to protect 
existing development, and other development which has as its objective the 
improvement of fish and wildlife habitat." 

It is important to note that the Encinitas Local Coastal Program does not restrict the subsequent 
use of property filled under Policy 8.2(b). 

Subsequently, on or about November 10, 1997, FEMA, with the County of San Diego acting 
as lead agency, remapped the area surrounding the newly constructed La Bajada Bridge, including 
Applicant's property. Applicant's building site, fonnerly partially in the flood plain under the old 
maps, now has been declassified as flood plain property and is no longer in the flood plain under the 
new maps. 

In 1998, Applicant West Village, Inc. submitted a second application to the City of Encinitas 
for purposes of construction of an office professional building on the site. The building is entirely 
consistent with the design and aesthetics of the existing Spanish-style shopping center. The prior 
coastal Commission pennit approved August 14, 1996, on the earlier project, did not condition the 
prior approval to prohibit the placing of a structure on the site at some future date. The proposed one
story approximately 4390 square foot building was unanimously approved by the Encinitas City 
Council on or about August 12, 1998. 

Helix Environmental Planning, Inc., the City of Encinitas's environmental consultant, has 
detennined that the proposed office building will not propose a significant adverse impact on the 
environment, and recommended adoption of a mitigated negative declaration. Appellant, the San Elijo 
Lagoon Conservancy did not comment during the public review period allowed regarding the negative 
declaration prior to its approval. The subject site has a general plan designation of general commercial 
and is zoned general commercial, which allows office/professional/retail sales strucrures as "pennitted 
by right" pursuant to Chapter 30.09 (Zoning Use Matrix). Subsequently, on or about August 28, 
1998, the appellant, the San Elijo Lagoon Conservancy, filed the instant appeal with the California 
Coastal Commission. 

4. Applicant's building site is not in the flood plain or subject to flood plain 
restrictions. 

Coastal Staff previously asserted erroneously that Applicant's site was in the flood plain at the 
time of the September 18, 1998, staff report. Applicant has finally been advised by staff, as of 
November 13, 1998, that staff now accepts that the site is not in the flood plain. The question of 
whether the site was in the t1ood plain has also been independently reviewed. The County of San 
Diego Deputy Public Works Director, Douglas Isbell, submitted to staff the letter attached as Exhibit 
3, to coastal staff on or about October 8, 1998. As stated. the County of San Diego agrees with 
Applicant that the site is not in the t1ood plain. The Department of Fish and Game, on or about 
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September 25, 1998, sent to coastal staff the letter attached as Exhibit 4, again advising the coastal staff 
that Applicant's building site is not in the flood plain. The Fish and Game letter was executed by 
Ronald D. Rempel, Regional Manager, Region 5. Fish and Game also states that Fish and Game has 
no environmental concerns regarding the project: "After review of the project related materials, the 
Department has concurred with the City that there will be no significant impact to wildlife or habitat 
from the project." After further analysis of this issue, including review of the foregoing evidence, 
Deputy Director, Deborah Lee, has now conceded that the building site is not in the floodplain. 

It should be noted that the organization that actually owns the San Elijo Lagoon River Channel, 
the San Elijo Lagoon Foundation, the area that the Appellant San Elijo Lagoon Conservancy alleges 
to be "protecting" has no environmental objections to the application. The Lagoon Foundation, in fact, 
supports the project. See letter attached hereto as Exhibit 5. It should also be noted that the Applicant 
is prepared to donate three acres of adjoining property to the State of California Wildlife Conservation 
Board, upon the positive resolution of this application. 

In addition, Senior Engineer Hans Jensen and Associate Planner Craig Olson of the City of 
Encinitas sent to Coastal Staff the letter attached as Exhibit 6 on or about September, 1998, again 
advising Coastal Staff that the property is not in the flood plain. They also stated that the Encinitas 

• 

LCP bases its determination of flood plain on the FEMA maps. Section 30.04 of the Encinitas • 
Municipal Code, Title 30- Zoning, contains the following definition: 

"Flood Plain. Flood plain shall mean the channel and relatively flat area adjoining the 
channel of a natural stream or river which has been or may be covered by flood water; 
specifically, those areas shown as subject to inundation on the flood insurance rate maps 
published by the Federal Emer~ency Managemem Agency or the current city maps 
designating flood plains." (Emphasis added.) 

The letter executed by Craig Olson with enclosures, including the memorandum from Hans 
Jensen, Senior Engineer, clearly state that the city relies on the FEMA maps of what property is 
classified as being within the flood plain of the City of Encinitas. 

Applicant requests that the Commission rely on the opinion of the experts, i.e., the engineers 
of the City of Encinitas, the County of San Diego and the State of California, as well as the Applicant's 
own engineer and accept that Applicant's property is out of the flood plain. as a result of this finding, 
no flood plain regulations included in the Encinitas LCP are now applicable to the subject's building 
site. 

Coastal staff has, however, continued to argue that because a portion of the property once was 
in the flood lililln. it forever is subject to flood plain restrictions. However, this argument is without 
merit. Nowhere in the Encinitas Local Coastal Program is there any section which supports such • 
contention. Based upon the 1997 FEMA maps and the definition of floodplain in the Encinitas LCP, 
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Applicant's property is out of the flood plain and is not subject to flood plain restrictions under the 
Encinitas Local Coastal Program. 

5. There were no restrictions against subsequent development placed on the site bv the 
1996 Coastal Permit. 

In the 1996 permit attached hereto as Exhibit 2, there is no language in the permit prohibiting 
subsequent development on the site. Applicant has spent approximately $200,000.00 correcting the 
on site drainage and in preparing the site for a building. Applicant's intent to build on the site was 
known to the Commission in 1996. Attached hereto as Exhibit 7, is a copy of page 33 and 34 of the 
August 14, 1996 transcript providing the testimony of Andrew Morrow, who was the representative 
of the San Elijo Lagoon Conservancy, appellant, who advised the Commission that either grading plan 
that was before the Commission in 1996 would give Applicant a building site. This is, in fact, the case. 
It would not have been cost effective for Applicant to do the grading if the property could not be later 
developed. The Encinitas Local Coastal Program does not contain any provision that provides that 
property that was formerly in the flood plain at the time it was graded and filled remains flood plain 
after the Federal Emergency Management Agency remaps the area. Staff plaiUlers at the City of 
Encinitas as well as Applicant have thoroughly reviewed this issue and such authority simply does not 
exist. Coastal staff however continue to argue, without identification of supporting authority, to the 
contrary. 

The Coastal Co_rnrnission, in August of 1996 did not restrict future development on the site. 
Attached hereto are pages 41 through 55 of the August 14, 1996 transcript as Exhibit 8. This excerpt 
contains discussion by the Commission of the resolution that was ultimately adopted approving the 
project. As one can observe from a thorough review of the attached, no restrictions are imposed. The 
only substitution made was from the original grading plan proposed by Applicant to the alternate 
proposed grading plan, as well as a mitigation monitoring program for the small amount, of 240 sq. 
ft., of manmade wetlands created by the bridge ·construction, that were filled. No new fill or grading 
is being requested by this second application. 

Attached hereto as Exhibits 9, 10 and 11 are letters from former Commissioners Byron Wear, 
William Rick, and Patricia Randa. Former Commissioner Rada was the maker of the original motion 
for approval of the project. Former Commissioner, San Diego Deputy Mayor Byron Wear, seconded 
the motion. William Rick was a Commissioner at the time, who contributed his vote to the unanimous 
vote in favor of the project, is a licensed engineer. 

Byron Wear's letter dated September 15, 1998 contains the following language, 

"The finding for approval did not include, as is now claimed by the appellant, any 
future restriction on building on subject site. As a matter of fact, in his testimony, the 
appellant's representative, Andrew Morrow, pointed out that approval of either grading 
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plan would create a building pad. For the time being, it was understood that based 
upon the application then before us, the regraded area would continue to be used as a 
paved parking lot and open space. However, our action did not preclude a subsequent 
application allowing a building on the site. Any future application such as you now 
have before you should be looked at on its own merits." 

Former Commissioner William B. Rick, in his letter of October 9, 1998, stated as follows: 

"It is clear from my examination of the documents and my own personal recollection 
that the Commission: 

1. Approved the importing of 7 50 cubic yards of fill within the then existing 
floodplain; 

2. Granted this pennit knowing the grading would create additional building area; 
and, 

3. Was placing no building restraint on the fill land." 

Patricia Randa, maker of the motion, has written a particularly extensive letter to the current 
Commission dated September 29, 1998: 

"I specifically recall that when I made the motion to approve the earlier project, that it 
was not my intention to include any limitations on the site regarding future 
development. This intention was consistent with my other actions on the Commission. 
Future development plans were properly left to other property owner through the local 
city planning agency should the Applicant seek a subsequent application. In the 
meantime, the Applicant would be permitted to grade and fill the property per the 
conditions stated in the pennit that we approved. We understood that either grading 
plan would create a building pad as mentioned by the Conservancy during their 
presentation. We also understood that the height of up to 100 feet of fill would have 
no impact on the flood plain nor creek. I had absolutely no problem with the 
application before us, and in fact would have adamantly and effectively opposed any 
effort to blindly restrict the property's future building plans as a condition of this 
grading application. That is why I am surprised by the erroneous contention of the 
Conservancy attempting to change the intent of a previous decision retroactively." 

As is clear the foregoing three letters of former members of the Commission are consistent with 
the Applicant's position that Applicant's property was not restricted by the prior Commission approval 
in 1996. 

• 

• 

• 
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6. Appellant San Elijo Lagoon Conservancv's appeal is in violation of the Encinitas 
Local Coastal Program. 

When the San Elijo Lagoon Conservancy filed its appeal with the California Coastal 
Commission, the appellant did not notify the Applicant as is required under the Encinitas Local Coastal 
Program, Encinitas Municipal Code Section 30.80.160 {E). The failure to notify the Applicant of the 
filing of appeal is ground for dismissal of the appeal. Such paragraph reads as follows: 

"E. The appellant shall notify the Applicant, any persons known to be interested in 
the application and the City of the filing of the appeal. Notification shall be by 
delivering a copy of the completed Notice of Appeal to the domicile(s), office(s) or 
mailing address(es) of said parties. In any event, such notification shall be by such 
means as may reasonably advise said parties of the pendency of the appeal. 
Unwarranted failure to perform such notification may be grounds for dismissal of the 
appeal by the Coastal Commission. " 

Based on the foregoing section, Applicant requests that the appeal be dismissed on procedural 
grounds . 

7. Conclusion. 

In sum, the only real issue before this Commission is whether the Applicant's project complies 
with the Encinitas Local Coastal Program. The staff or the Appellant have not raised any argument 
or pointed to any section of the Local Coastal Program whereby Applicant's project does not comply. 
The project is in full compliance with the Encinitas Local Coastal Program. Applicant's project has 
no environmental impact whatsoever. All staffs allegations applying flood plain regulations to the 
property are erroneous and inapplicable. Applicant asks that the Commission deny the appeal of the 
San Elijo Lagoon Conservancy and direct the project application back to the City of Encinitas for 
permit issuance. 

AF/jm 
Enclosures (11) 

Respectfully submitted, 

WEST VILLAGE, INC. 

~~ 
Anne Fletcher 
Corporate Counsel 
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California Coastal Commission 

July 12, 1996 

West Village Inc.fPeter Fletcher -- Reconsideration of 

Application No. A-6-ENC-96-34-R 

* * * * * 
CHAIR CALCAGNO: ••. next item. 

4 

DISTRICT DIRECTOR DAMM: Yes, Mr. Chairman, the 

next item is the last item on the agenda for the matters from 

the San Diego office, and it is Item a.a. It is a 

reconsideration request, and Lee McEachern of our San Diego 

office will be doing the presentation. 

STAFF ANALYST MC EACHERN; Yes, this item involves 

a reconsideration request of denial of a permit by the 

Commission, replacement of 1800-cubic yards of fill, and 

construction of a 2000-square foot of retail structure, on an 

approximately 9-acre site, containing an existing 60,000-

square foot commercial center in the City of Encinitas. 

The Commission denied the project, which was 

brought before the Commission on appeal, because of its 

~nconsistency with several provisions of the city's LCP. 

Specifically, the Commission found that the 2000-

square foot retail structure, and fill, which would include 

fill of wetlands and the 100-year flood plain, were not . 
permitted uses under the LCP, within the wetland, or the 

flood plain. They did net represent the least 
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environmentally damaging alternative, and they were not 

needed to gain minimal·reasonable use for the site, as the 

site had already been developed with a 60,000-square foot 

retail structure. 

In addition, the Commission found that there were 

ether alternatives available to address both the addition of 

square footage to the center, and to address the applicant's 

concern with on-site drainage, that did not include fill of 

the flood plain, or the wetlands. 

The applicant's reconsideration request includes 

several reasons for reconsideration, none of which have been 

found by staff to meet the required grounds for 

reconsideration, and therefore staff is recommending denial 

of the request. 

The grounds fer reconsideration of a permit action 

are very narrow, and require the Commission to make a finding 

that either there is relevant new information, which in the 

exercise of reasonable diligence, could not have been 

presented at the original hearing; or,that an error of fact 

or law occurred, which has the potential of changing the 

initial decision. 

The applicant's main contention is that they have 

had a new wetland study completed for the site, that 

concludes that a lesser amount of wetlands would be affected 

by the project, than the original wetlands study relied upon 
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by both the Commission and the applicant. 

However, this is not grounds for reconsideration 

in that the applicant could have had the new study completed 

at any time prior to the May 7 hearing, when the commission 

denied the application, but they did not submit the new study 

until after the Commission had denied the project. 

In addition, although the new study does contain 

differing information than the original study, it still 

indicates that wetlands would be impacted by the pr~ject, 

albeit by a lesser amount. 

In summary, staff does not.believe the applicant 

has presented any relevant new facts or· information that 

could not have been available at the time that this matter 

was heard by the Commission. In addition, the applicant has 

not documented any errors of fact or la~, but instead cites 

the same provisions that were addressed and thoroughly 

examined by the Commission at the time tQe project was first 

reviewed. 

Therefore, staff finds no grounds tor 

reconsideration, and recommends denial. 

You can refer to your addendum packet for some 

minor revisions to the staff report, and some changes. 

This concludes my comments. 

CHAIR CALCAGNO: Commissioner Rick. 

COMMISSIONER RICK: Some of us were not here 
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during the hearing, and can we --

CHAIR CALCAGNO: The question has been asked, if a 

commissioner wasn't present during the hearing, are they 

still able to participate in the reconsideration? 

CHIEF COUNSEL FAUST: Through the chair. 

The answer is, yes, the commissioner who are 

prese~t today are eligible to participate in this matter. 

CHAIR CALCAGNO: Legal counsel, on a 

reconsideration, what is the proper procedure? 

CHIEF COUNSEL FAUST: You would hear from the 

applicant, who in this case is the person seeking the 

reconsideration. You would, then, hear froa any other 

individual who may be interested, come back to the 

Commission, and the appropriate motion is to reconsider, vote 

"Yes", or "No." 

CHAIR CALCAGNO: And, the only item we are really 

listening to is to reconsider. 

CHIEF COUNSEL FAUST: That is correct. If the 

Commission chooses to reconsider, then it would ~e set for a 

future Commission hearing, as a de novo pe~it item. 

CHAIR CALCAGNO: Okay, thank you. 

Peter Fletcher. 

MR. FLETCHER: Mr Chairman, I am going to waive my 

testimony and give my time to Ms. Ann Fletcher. 

MS. FLETCHER: Ladies and gentlemen, members of 
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the Commission, in your folders, which are being carried over 

by the staff personnel, you have copies of our prior 

correspondence of June 3, and July, 1; the new wetlands 

study; letters of support from Senator craven,. Assemblyman 

Kaloogian, The Mayor of the City of Encinitas; a copy of 

Encinitas Zoning Code, Section 30.04; a letter from our 

project engineer, O.K. Nasland; the text of my presentation, 

as well; also, which I received this morning, a copy in the 

green addendum packet, a letter from our local supervisor Pam 

Slater, it is report of our reconsideration; and a letter of 

support from Tom Garaby, the director of San Diego county 

PUblic Works. 

I will be brief in my comments. We are requesting 

a de novo hearing to be held at the August session. We will 

not review the merits of our project until that hearing; 

however, we feel that circumstances call for -- and we would 

like to utilize the reconsideration procedure, to allow you 

to review our new modified grading plan, which staff did not 

mention, and our new wetlands study, without requiring 

_applicant to go through the entire planning process all over 

again. 

As will be clear from the following, applicant 

does meet the test of Coa§tal Act 30627Cbl CJl which is the 

section that was discussed, that there is relevant new 

evidence available which could not have been presented at the 
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prior hearing, or that an error of fact or law has occurred, 

which has the potential of altering the initial decision. 

For the benefit of the new members of the panel, 

in 1994, the County of San Diego constructed the La Bajada 

Bridge across the eastern end of applicant's property, 

disrupting the service draining pattern at the east end of 

the center by elevating the road grade as much as 9 feet, and 

creating a drainage trough through the parking lot, and 

landscaped area. 

At this time, staff and appellant, the San Alijo 

Lagoon Conservancy -- who I don't believe is here -- are no 

longer disputing that the drainage has been altered by the 

construction of the bridge. The issue· remaining is how the 

problem is to be corrected. 

First, as to the new wetlands study, the Dudek and 

Associates study, which you have. This study shows that only 

240-square feet of wetlands would be affected, with the 

original plan, or with our modified plan, as opposed to 

4600-square feet, as shown by the earlier studies. To 

consider it a lesser amount, I think, is somewhat minimizing 

the impact of the study. This effectively eliminates this 

issue for all practical purposes, with so little wetland 

affected. 

Coastal Commission staff argues that we should 

have had this study performed earlier for the City of 
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Encinitas and other planninq agencies, Fish and Game, Army 

. Corps of Engineers. The response to this is, "Why? 11 No 

other agency opposed the project. In any event, the study 

now exists, and should at least be reviewed by the 

Commission, in order to insure that the record is complete, 

and that this matter is given a fair hearing. 

Secondly, we have the new alternative plan. We 

received the May 1, 1996 addendum to the staff report, the 

day of the last hearing, on the 7th. We were extremely 

surprised by its contents. This addendum contains, for the 

first time, an acknow~edgement by staff that a drainage 

problem existed. Prior to that addendum, the 4/18/96 staff 

report contended that the county-installed drainaqe swale 

made pondinq no longer a concern. 

Should we be given the courtesy of a de novo 

hearing, O.K. Nasland, our project engineer, will be 

available to discuss our alternative grading plan in detail. 

our new plan is a direct follow-up to the 

suggestion by your staff at the May 7 hearing: the eastern 

end of the parking lot be reqraded, and repaved. our new 

plan reduces fill in the flood plain by 60 percent 

750-cubic yards of fill, versus 1800; reroutes the on-site 

drainage back into the existing storm drain; and, deletes the 

building altogether. This plan was not presented to staff, 

even in preliminary form, until May 21, after the denial of 
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the project. We have a letter from D.K. Nasland, which is in 

your folders, which clearly states this fact • 

As to the Encinitas LCP policies 8.2, and 10.6, 

copies of which are attached to our June 3 correspondence, 

Resource Management, 10.6., provides a specific exception 

which allows filling in the flood plain for restoration 

purposes. 

Secondly, land use element 8.2(b) allows for 

filling in the flood plain, if it is in connection with 

development of circulation element roads, other necessary 

public facilities, flood control projects, where no feasible 

method of protecting public and private structure exist, and 

where such p~otection is necessary for public safety, or to 

protect existing development. 

As stated in our July 1 correspondence, to 

narrowly define structures as buildings, is wrong, as too 

narrow a view of that portion of the Encinitas LCP. 

Also, in your folders, is that section of the 

zoning code of the City of Encinitas, which was referred to 

in staff's addenda for today•s hearing, which, however, we 

provided the complete text. It does not limit structures to 

buildings, specifically, by the code. We should not be 

required to have water flowing into the doorways of our 

tenants retail stores, to allow us to have the drainage 

problem corrected. 
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In any even~, in the site area, we have two public 

sewer mains, the underground public water system, private and. 

public storm drain systems, street improvements, curbs, 

driveways, manholes, gutters, the electrical system for the 

eastern end of the shopping center, and a major retaining 

wall with a stairway supporting F&G buildings in the shopping 

center, exceeding 6-feet in height. 

In your folders, you have letters from Assemblyman 

Kaloogian, senator Craven, one from the City of Encinitas, 

Mr. James Bond, who states the following in his letter of 

support: 

"The project, and its environmental impacts, 

were thoroughly reviewed by the city, and 

findings were made that the project is 

consistent with all general plan, and local 

coastal program policies, as evidenced by City 

council Resolution 9616. The project would 

result in an improved wetlands revegetation area, 

adjacent to the area of Escondido Creek, which 

was disturbed by the county's construction of the 

La Bajada Bridge. Grading is limited to a minimal 

area of the parcel." 

Also, the staff report addendum, dated yesterday, 

continues to misread the 1984 plan approval. This plan 

approval -- which we have with us, if you wish to see the 
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original -- did not eliminate grading in the project site. 

It limited grading, to removing the then existing buildings, 

and installing the public storm drain system, both of which 

did require substantial excavation and fill in this area. 

We therefore request that our request for 

reconsideration be granted, that this matter be set for 

future hearing. 

Thank you. 

CHAIR CALCAGNO: Okay. 

Do you have a question, Commissioner Wan? 

VICE CHAIR WAN: Yes, I have a question. 

You say that you have a revised project plan? 

MS. FLETCHER: That is correct. 

VICE CHAIR WAN: Staff, is that a significant 

revision? the new project plan? are you familiar with the 

revision that they are talking about? 

DISTRICT DIRECTOR DAMM: Staff is familiar. 

We had a meeting with the property owners after 

you had denied the permit. They brought in a modified 

proposal, and it is a significant change. It reduces the· 

grading --

VICE CHAIR WAN: Well, then 

DISTRICT DIRECTOR DAMM: by one-half --

VICE CHAIR WAN: -- then I have a question, 

because our reconsideration process is very narrowly defined. 
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You can't reargue this. We have already heard all of the 

arguments. 

But, you can reapply, with a new project, and· that 

would automaticaily come to us for review. 

MS. FLETCHER: It would also take significant more 

time and expense. 

The point is, that this came directly out of a 

staff's suggestion, out of an addendum we were not privileged 

to see. Why should we have to go through the entire process 

again, if this proposal solves the problem, and it is 

acceptable to everyone? 

VICE CHAIR WAN: Because that is not the 

procedure. To go through reconsideration, we would have to 

reconsider the original project. 

If you want to chadqe the project, make the change 

and submit it, and then we can review it, and then we can -

that is the procedure. We are limited by law on what we can 

consider -- reconsider. You can't reargue the whole issues 

that we dealt with months ago. 

MS. FLETCHER: There are a variety of reasons to 

allow reconsideration. 

One of which is new evidence, and the other one is 

errors of fact or law. With the combination of all of the 

factors that we have, there is a simple solution this 

problem. 
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COMMISSIONER FLEMMING: And, that might be, but I 

think Sara's point is well made, that at this point, if you 

have a new project we would have to review the old 

project, if that is what you are requesting. 

MS. FLETCHER: What we are saying is we have this 

amended solution. 

COMMISSIONER STAFFEL: Madam Chair, maybe counsel 

can respond. 

Can we are we limited -- can we set a de novo 

hearing for this, or can we not? I think that is the 

question before us. 

COMMISSIONER FLEMMING; Yes, that is the question. 

CHIEF COUNSEL FAUST: Through the Chair.· 

Commissioner Staffel, this may deal with the 

concern you are suggesting. 

One thing that the Commission has sometimes done 

in the past, in a circumstance such as this, is to -- there 

is normally in your regulations, a requirement that there be 

a six-month waiting period before a new application is filed. 

COMMISSIONER FLEMMING: We could waive that. 

CHIEF COUNSEL FAUST:. You can waive that six-month 

period, and effectively allow them to refile immediately, 

which would get you to the same place, as granting the 

reconsideration, but without torturing your procedures. 

COMMISSIONER STAFFEL: Well, okay, now what does 
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that do, with respect to the local government approvals that 

have already been granted, with respect to this project? I 

mean, explain to me, do they have to go back with that, or do 

they come in? is this a mitigation of the existing approval 

from the local project that we are now reviewing? how does 

that 

MS. FLETCHER: We would have to go back to the 

city, again. 

COMMISSIONER STAFFEL: See, that is my concern. 

They might have to go back to the local entity, and go 

through the process again, and I think that is what the 

concern is, because this comes to us as part of an LCP, you 

know, area, where a project has been approved, and I think 

they might have to go through the whole local planning 

process again. 

CHIEF COUNSEL FAUST: Through the Chair. 

Commissioner Staffel, I am not sure -- since I am 

not as familiar with the details of the project as Mr. Damm 

-- how·significant a change this is, but presumably if it is 

a significant change in the project, they will need, at some 

point, at least, to go back to the local government far same 

amendment, or something, in any event 

VICE CHAIR WAN: But, they don't have --

CHIEF COUNSEL FAUST: but you are right, 

though, that at this point, if they went back with an 
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COMMISSIONER STAFFEL: Let me ask this: if this 

proposal -- I am not familiar with it, because we just got 

the material today, and I feel totally unprepared to deal 

with the issue today, and I also was not here in April -

but, if this report and this material had been presented to 

us at the hearing, where this matter was heard, could that· 

have been incorporated as a condition, or an amendment to the 

existing project, at that point in time? I guess that is the 

threshold question, because if it could have been, and then 

probably we could have --

CHIEF COUNSEL FAUST: If the material had been 

presented to you at that time, it would b~ part of the 

overall record, which you are consider~ng, and you could have 

acted upon it in any way that you felt appropriate. 

COMMISSIONER STAFFEL: Is that with --

CHIEF COUNSEL FAUST: You could have incorporated 

it as a condition, made a decision based upon it, whatever. 

COMMISSIONER STAFFEL: Sa, then we could have a de 

novo -- so, now, you are saying we could, based on that 

answer, we could set a de novo hearing. 

MS. FLETCHER: This is a direct follow-up to a 

suggestion 

COMMISSIONER STAFFEL: Based on that answer, 
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becaus~ we could have -- if this material, this information, 

that we are presented, was presented at the time the original 

project was set forth before this Commission, and we 

incorporate that as part of the project, as an amendment, as 

a condition, or whatnot, it could have been approved at that 

time, and now they have new information which they claim was 

unavailable at the time this was put forth, because of 

staff's suggestions, and staff's reports, made at that 

hearing. 

I mean, I think, I am getting to the --

VICE CHAIR WAN: Tim, could that' I say that you 

are basically getting at the same thing that I am saying, in 

the sense that, you know, this is -- all they have to do is 

reapply. They don't have to go back to the local 

jurisdiction first. They come to us initially. 

At some point, if they change their project, 

through us, then they will have to qo back, but they will 

have to do that regardless. 

COMMISSIONER STAFFEL: I am not sure that that is 

the answer. They may have to go back to the local entity 

VICE CHAIR WAN: First? 

COMMISSIONER STAFFEL: at a minimum, perhaps 

could we set this matter, and have a response to those 

questions? And, maybe that could be the first threshold 

question, whether we have a de novo hearing? whether we can 
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even consider the matter? so, that we can look at the 

material, which we have just received today, and I have not 

had a chance, or anyone has not had the chance to look at? 

maybe we could do that? and, have the threshold question on 

the de novo hearing, on whether we can even move forward at 

that time? 

And, the applicant fully understands that, so that 

when the hearing is held, we have, in a sense, a bifurcated 

hearing, and the first part of the hearing is whether we can 

even proceed? is that possible? 

CHIEF COUNSEL FAUST: Through the Chair. 

The way to do that, would be to continue the 

reconsideration, while you, and the staff, and everyone, 

evaluated the new information, but still have the 

reconsideration as the first item for discussion. 

Once you grant the reconsideration, your 

regulations then provide that you go onto a de novo hearing 

on the underlying permit, itself, so that reconsideration is 

the preliminary question. 

If you want to save the preliminary question, 

while you evaluate the material, the way to do that would be 

to continue the reconsideration matter to your next aeeting, · 

for example. 

COMMISSIONER STAFFEL: And, the staff discussions 

should center upon if this material had been presented at the 
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original hearing, could it have been incorporated into a 

revised project, at that point in time -- I don't want to say 

revised project -- into a mitigation plan at that point in 

time, which would have allowed that project to go forward, or 

at least be heard at that point in time, either up or down? 

Do you understand the thrust of my comment? 

CHIEF COUNSEL FAUST: I am not sure -- are you 

asking Mr. Damm, factually? or are you asking me --

COMMISSIONER STAFFEL: I am looking at you. I am 

not asking you, because I think it gets to the question of 

whether, when this matter was first heard, whether we could 

have incorporated it -- and, I don't know, because I don't 

have the material and, if we could have, then we could at 

least consider this, at a future hearing. 

MS. FLETCHER: I would point out, that granting 

reconsideration only gives us the opportunity to present 

COMMISSIONER GIACOMINI: Mr. Chairman. 

MS. FLETCHER: --the modified project. It is not 

an approval today. 

order. 

Wear. 

CHAIR CALCAGNO: Okay. 

MS. FLETCHER: It is only a procedural matter. 

CHAIR CALCAGNO: We are going to have to have 

Commissioner Giacomini, and, then Commissioner 
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COMMISSIONER GIACOMINI: I don't want to have more 

grandchildren while we are debating this. 

How long ago was this filed? the first one? how 

many months ago? 

MS. FLETCHER: It started back in the city over a 

year ago. 

VICE CHAIR WAN: No. 

COMMISSIONER GIACOMINI: No, no, here. When did 

we -- because it may be that the six months has passed. 

MS. FLETCHER: It was approximately March. 

COMMISSIONER GIACOMINI: What? 

MS. FLETCHER: Approximately March of this year. 

COMMISSIONER GIACOMINI: Well, pretty soon you can 

come in with a brand new application. 

I agree with Commissioner Staffel, you just gave 

us all of this. You don't expect us to consider this today? 

what you want us to do is to agree to have a hearing, right? 

MS. FLETCHER: Correct. 

COMMISSIONER GIACOMINI: Okay. 

MR. FLETCHER: To consider it. 

COMMISSIONER GIACOMINI: What I mean is, it is all 

coming out to be the same, it they start it you ask for a 

new hearing. I don't care if we reconsider it, .or let them 

start over again. In other words, it is coming out to be the 

same thing. They could file a new application and --
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COMMISSIONER WEAR: But, when could we reconsider 

it? 
COMMISSIONER GIACOMINI: In when? In Auqust. 

[ General Discussion. ] 

DISTRICT DIRECTOR DAMM: If I may, the 

complicatinq factor here is the City ot Encinitas has a fully 

certified Local Coastal --

COMMISSIONER GIACOMINI: Right. 

DISTRICT DIRECTOR OAMM: -- Proqram. 

COMMISSIONER GIACOMINI: Riqht. 

DISTRICT DIRECTOR DAMM: The Commission denied the 

project on appeal --

COMMISSIONER GIACOMINI: Right. 

DISTRICT DIRECTOR OAMM: -- if they go back with a 

new project, I think the loqical course of action is they 

would apply to the City of Encinitas. I think the applicant 

has indicated that takea·a lonq period of time. 

There is the possibility then, they would be 

appealed again to the Coastal Commission. 

COMMISSIONER WEAR: Mr. Chairman. 

COMMISSIONER STAFFEL: Excuse me, Mr. Chair. 

You said the city denied on appeal. The 

Commission denied on appeal, the city approved. 

DISTRICT DIRECTOR DAMM: I am sorry. The city 

approved, I just --
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( MQTIOH ] 

COMMISSIONER WEAR: Mr. Chairman, why don't we 

just make it real simple, and just move for reconsideration 

next month? 

COMMISSIONER STAFFEL: Second. 

CHAIR CALCAGNO: There has been a motion tor 

reconsider -- well, first of all, let's close it to the 

floor. 

Commissioners, action? 

[ NO Response ] 

( MOTION ] 

A motion to reconsider, did I hear one? 

COMMISSIONER WEAR: Motion to reconsider. 

COMMISSIONER STAFFEL: Second. 

CHAIR CALCAGNO: It has been moved, and seconded. 

Is there any further discussion? 

( No Response 

-·: 

Roll call. 

SECRETARY GOEHLER: Collllllissioner Staffel? 

COMMISSIONER STAFFEL: Yes. 

SECRETARY GOEHLER: Commissioner Steinberg-? 

COMMISSIONER STEINBERG: Yes. 

SECRETARY GOEHLER: Commissioner Wan? 

VICE CHAIR WAH: No. 

SECRETARY GOEHLER: Commissioner Wear? 
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COMMISSIONER WEAR: Yes. 

SECRETARY GOEHLER: Commissioner Areias? 

COMMISSIONER AREIAS: No. 

SECRETARY. GOEHLER: Commissioner Belgard? 

COMMISSIONER BELGARD: Yes. 

SECRETARY GOEHLER: Commissioner Flemming? 

COMMISSIONER FLEMMING: Pass. 

SECRETARY GOEHLER: Commissioner Giacomini? 

COMMISSIONER GIACOMINI: No. 

SECRETARY GOEHLER: Commissioner Pavley? 

COMMISSIONER PAVLEY: No. 

SECRETARY GOEHLER: Commissioner Randa? 

COMMISSIONER RANDA: Yes. 

SECRETARY GOEHLER: Commissioner Rick? 

COMMISSIONER RICK: Oh, yes. 

SECRETARY GOEHLER: Commissioner Flemming? 

24 

COMMISSIONER FLEMMING: Chuck, this will allow us 

to see the new project, is this correct? in a legal way? 

COMMISSIONER GIACOMINI: Start all over again. 

DISTRICT DIRECTOR DAMM: If the Commission grants 

reconsideration, then the applicant and staff can continue to 

negotiate over a modified project, that is correct. 

COMMISSIONER FLEMMING: Over the modified project. 

VICE CHAIR WAN: With a de novo hearing. 

COMMISSIONER FLEMMING: All right, yes. 
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SECRETARY GOEHLER: Chairman Calcagno? 

CHAIR CALCAGNO: Yes. 

SECRETARY GOEHLER: Eight, four. 

25 

CHAIR CALCAGNO: Motion carried, okay. Move for 

reconsideration passes. 

Next item. 

* 
* 

( Whereby the hearing was concluded. ] 
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California coastal Commission 

August 14, 1996 

West Village, Inc./Peter Fletcher 

Application No. A-6-96-34-R 

* * * * 
CHAIR CALCAGNO: Next item. 

4 

Coastal Permit 

* 

DISTRICT DIRECTOR OAMM: Yes, Mr. Chairman, the 

next item is Item 1S.d. and unlike all of the items you just 

heard, there is controversy regarding this item. The 

applicant is not in agreement with the staff recommendation, 

so staff will take just a few minutes to do the presentation. 

This particular item involves a project that was 

appealed when the city of Encinitas approved a coastal 

development permit. It is Appeal A-6-ENC-96-34. This 

particular project, as approved by the City of Encinitas was 

for some 1aoo-cubic yards of fill within the 100-year flood 

plain of Escondido Creek, and also for the construction of an 

approximately 2000-square foot retail structure. 

The site, itself, is a portion of a 9-acre site 

containing an existing 60,000-square foot commercial center. 

The commercial center is located at the southeast corner of 

Rancho Santa Fe Road, and Manchester Avenue, in the City of 

Encinitas, and following page 17 of your staff report, there 

are maps showing where this project is located, and you may 

want to refer to those maps, and the staff has a couple of 
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slides that we will show in just a minute to help the 

Commission, and assist the Commission, with regards to the 

site topography, and vegetation that exists. 

In any event, in the way of background, the 

Commission has reviewed this project previously. It was 

before the Commission several months back, and at that time, 

the Commission denied this particular project. It was 

denied, due to concerns related to fill being placed in the 

flood plain. There was also some concern with regards to the 

existence of wetland vegetation. 

Subsequently, the applicant filed a request for 

reconsideration, and·at your hearing last month, the 

Commission granted that request for reconsideration. So, 

what you have before you today, is once again, the proposal 

that you reviewed previously; however, the applicant has 

since then modified the project to eliminate the proposed 

structure. 

The applicant has also submitted a modified 

grading plan, which reduces the grading to approximately 750-

cubic yards. And, essentially, as I understand it, the 

applicant is going to be requesting from you today, that you 

approve either one of the grading plans, the original 1800-

cUbic yards, or the revised 750-cubic yards alternative. 

Tha staff, in reviewing this particular project, 

again, we reviewed both the 1aoo-cubic yard proposal, as well 
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as the 750-cubic yard proposal, and in doing that we believe 

that there are still conflicts with the provisions of the 

certified Local Coastal Program tor the City of Encinitas. 

The reason we believe there are conflicts is that 

the certified Local coastal Program indicates that the onlY 

development that should occur within 100-year flood plain 

areas is development that is compatible with periodic 

flooding, and does not involve fill. 

There is a provision in the certified Local 

Coastal Program that indicates exceptions can be made to 

allow fill within the 100-year flood plain where necessary to 

protect existing structures. 
The commercial center that had been built was 

built pursuant to a coastal development permit that the 

Coastal Commission issued back in the mid-1980s. As part of 

that approval, it was required that there be no fill placed 

within the 100-year flood plain. The entire commercial 

center is at an elevation that is above the 100-year flood 

plain. It is not subject to flooding from Escondido Creek. 

There is a portion of the parking lot -- and 

again, if you will refer to the exhibit attached to your 

staff report, it would be Exhibit No. 4 attached to your 

staff report. It shows what is referred to as the exist~ng 

eastern parking lot, and then adjacent to that is shown the 

project site where the till is proposed. That eastern 
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parking lot, a portion of that is within the 100-year flood 

plain, and when it was approved, it was acknowledged that it 

was within the 100-year flood plain. It was also 

acknowledged that it may be subject to occasional water 

encroaching up on that portion of the parking lot. 

But, none of the structures in the commercial 

center are within the 100-year flood plain, and that is the 

point that the staff wants to make, because we really believe 

that that is the critical factor in this request. 

The Local Coastal Program indicates that the only 

time there can be an exception to allow fill within the 

100-year flood plain is to protect existing structures. That 

portion of the eastern parking lot, as I mentioned, was 

always acknowledged as being within the 100-year flood plain, 

and was found to be compatible with periodic flooding. The 

structures, themselves, are not subject to any flood hazard. 

The second point that the staff wants to make is 

with regards to wetlands. There is a small area of wetland 

on this property. The proposed fill will impact that 

wetlands. The applicant is proposing, and the City of 

Encinitas approved, the project with a mitigation plan to 

require replacement wetlands; however, the Local coastal 

Program indicates that the wetlands, themselves, can only be 

modified consistent with Coostal A~t requirements. 

rn this instance, with regards to this proposal, 
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the applicant is indicating they believe that an exception 

can be made to allow the wetlands to be impacted, bec~use the 

Coastal Act indicates that wetlands can be modified where it 

is incidental to a public service us_e. 

The County of san Diego recently built a new 

bridge that crosses Escondido Creek. The applicant has 

indicated that it is that bridge that has modified drainage 

in a way that it is impacting their property that is 

currently within the 100-year flood plain. The staff does 

not necessarily disagree with that. We don't have a lot of 

information that supports it, either, but we don't disagree 

with it, because the bridge is elevated, and it probably has 

modified the drainage somewhat. 

But, we believe there are ways to resolve those 

drainage problems that do not require the 750-cubic yards, or 

1800-cubic yards of fill. We also believe that there are 

ways to take care of the drainage problem that can be found 

consistent with Coastal Act requirements, and LCP 

requirements regarding wetland impacts. 

The staff is recommending approval of this 

project, subject to special conditions. I think the first 

condition is the one that is of most concern to the 

applicant. That condition would require the applicant to 

modify the project to either delete the fill entirely, or to 

minimize it in a way that it can be considered the minimum 
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necessary to take care of the drainage problem, and also be 

considered incidental, as far as impacts to wetlands 

associated with a public service, and that public service is 

the road, and the bridge, itself. 

We believe the fill, as currently proposed goes 

beyond that, that this fill will remove an area from the 

flood plain entirely, and that the impacts associated with 

that are not allowed under the certified Local Coastal 

Program. 

That would conclude the staff's comments, other 

than to answer any questions -- oh, I would note, in your 

addendum packet, there is a letter that we have received from 

a property owner downstream who has indicated that they have 

a concern with the project. 

That concludes our comments. 

CHAIR CALCAGNO: Is the applicant 

Commissioner Giacomini. 

COMMISSIONER GIACOMINI: Mr. Chairman. 

Chuck, either I missed it, or you just didn't talk 

about it: the difference between the application for 1800, as 

compared to -• what did you say? 700? I mean, I have a 

different feeling about those two, instinctively, but you 

didn't seem to dwell on that. I mean, in other words, the 

lesser one doesn't satiate staff's concerns, then? 

DISTRICT DIRECTOR DAMM: That is correct. The 
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staff has evaluated both the 1800-cubic yard proposal, which 

was the original proposal --

COMMISSIONER GIACOMINI: Right. 

DISTRICT DIRECTOR DAMM: -- as well as the 

alternative proposal of 750-cubic yards. Both proposals 

involved removing a portion of the historic 100-year flood 

plain, to an elevation above the flood plain, and both 

involve wetland --

COMMISSIONER GIACOMINI: Okay, thank you. 

DISTRICT DIRECTOR DAMM: -- fill. 

COMMISSIONER GIACOMINI: Thank you. 

CHAIR CALCAGNO: Commissioner Wan. 

COMMISSIONER WAN: Chuck, has the staff looked at 

-- or do you have any information about, if you.-put any -- if 

there is fill put in the flood plain -- because I ~m looking 

at the issue raised here -- fill put in the flood plain; the 

impacts either downstream? or upstream? are you aware of what 

those are? 

DISTRICT DIRECTOR OAMM: At this point in time, we 

do not have information that was made part of the file to 

evaluate that. 

CHAIR CALCAGNO:· Mr. Fletcher, you have another 

easel at your disposal, over at the side, here. 

MR. FLETCHER: It is broken. 

CHAIR CALCAGNO; Broken? okay, well, then that 
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ends that. 

Is there any other Commissioner that has any 

lj questions? 

i [ No Response 

jl Staff? 

II ( No Response ] 

None? 

( No Response 

If none, we are going to open it to the applicant, 

Mr. Fletcher -- Ann Fletcher. 

MS. FLETCHER: Yes, we decided I am going to give 

the prologue. 

Afternoon, ladies and gentlemen, for the benefit 

11 of· the Commissioners not present at the May hearing on this 

!! project, in 1994, the County of san Diego constructed the La 
! 

Bajada Bridge across the eastern end of applicant's property, 

disrupting the surface drainage pattern at the east end of 

the center by elevating the road grades as much as 9 teet, 

and creating a drainage trough through the parking lot, and 

landscaped area. 

The staff, and the appellant, the san Alijo Lagoon 

Conservancy, who have sent a representative, both acknowledge 

the drainage problem. 

At the last hearing on reconsideration, one of the 

II major reasons for granting reconsideration was our new 
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alternative grading plan. 

The plan will be more thoroughly discussed by the 

developer, Pete Fletcher, and civil engineer, O.K. Nasland. 

This plan involves only 750-cubic yards of fill, over an 

approximately 90x90-square foot area, outside of the existing 

asphalt paving, as a direct follow-up of staff's previous 

recommendation to us, that the eastern end of the parking lot 

be regraded and paved to correct the undisputed drainage 

problem. 

Our new plan reroutes the on-site drainage back 

into the existing storm drain. No building is involved in 

this project. Purely, this project is one of remedial 

grading. 

In the area to be regraded is a multitude of 

infrastructure of the lighting, sewer, and electrical systems 

for the shopping center, as well as a major retaining wall 

exceeding 6-feet in height, supporting F&G buildings of the 

existing shopping center, all require protection from the 

problem drainage. Pete Fletcher will describe to you, 

subsequently, the specific location of all of these items, on 

our exhibits, for purposes of clarity. 

The staff had suggested, in their May 1 staff 

report addendum, that the eastern end of the parking lot be 

regraded and paved to correct the problem. We are in 

agreement with this basic proposal; however, we disagree as 
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to the engineering approach to be taken. Our licensed 

engineer, D.K. Nasland, has developed two grading plans to 

date, to solve the drainage problem: one requiring 1800-

cubic yards of fill, which has been approved by the City of 

Encinitas; the second, the alternative plan originally 

proposed by your staff, 750-cubic yards. 

The one basic point of disagreement is that Mr. 

Nasland contends this problem cannot be solved without some 

fill in this area, but we appreciate that staff would prefer 

no fill under any circumstances, however, legitimate. 

Mr. Nasland will fully be able to explain the 

engineering requirements of the corrective work that needs to 

be performed, and the unworkability of the staff's current 

position, that this problem can be corrected without fill. 

What I would like to briefly touch on is that both 

our grading plans are fully in compliance with the Encinitas 

Local Coastal Program. This project is specifically the 

result of the La Bajada Bridge project, a circulation element 

road. 

The key sections of the LCP that apply are Itand 

Use Element 8.2, and Resource Management Policy 10.6, both of 

which you have in your folders I've handed out. Land Use 

Element 8.2(b) specifically allows for fill in the flood 

plain if it is in connection with development of circulation 

element roads, other necessary public facilities, flood 
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control projects where no feasible method of protecting 

existing public or private structures exist, and where such 

protection is necessary for public safety, or to protect 

existing development. 

Structures, under the Encinitas Zoning Code, are 

defined in Section 3oo4 -- which definition I have also 

provided to you in the folders -- includes the following 

language, aside from buildings, defining structure as any 

piece of work artificially built up, or composed of parts 

joined together in some definite manner, which requires 

location on or in the ground, or is attached to something 

having a location on or in the ground. Again, I have 

provided the full text of 3004 for your review. 

Encinitas found that this grading project was 

necessary to protect the existing commercial center from 

flood impacts, and was a project clearly associated with the 

development of a circulation element road. 

No one is disputing that the drainage on this· 

property was damaged by the La Bajada Bridge. In the absence 

of the bridge project, we would not be before you today. 

Resource Management Element 10.6 of the LCP 

permits fill in wetlands for restoration purposes, if proper 

mitigation measures are provided. The City of Encinitas, and 

Coastal Commission staff, have found that the 1.5:1 

mitigation ratio is sufficient for mitigation on this 
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project. 

Subsequent to the July hearing, Dudek and 

Associates has completed their companion mitigation plan for 

the project, based upon the previously submitted Dudek and 

Associates delineation study. This mitigation plan fully 

addresses staff's request for mitigation and monitoring 

program to be prepared for a permit, as issued, and grading 

commences, regarding this project. 

Please note, that only 240-square feet of manmade 

wetlands are impacted by this project, under either grading 

plan. You also have copies of the new Dudek study. 

I would also wish to point out that this project 

is five miles from the coast, and at the very edge of the 

jurisdictional limits of this body. 

Applicant, West Village, requests that you either 

approve the original qrading plan, or the alternate grading 

plan, with the special condition that the wetlands mitigation 

shall be in accordance with the wetland delineation report 

for West Village Center, prepared by Dudek and Associates, 

dated May 24, and the wetland mitigation e~ancement plan, 

also prepared by Dudek and Associates, dated August 9. I 

have taken the liberty of preparing a proposed resolution for 

your review and consideration, in the green sheet in your 

folders. 

I would now wish to turn over our presentation to 
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Pete Fletcher. Thank you. 

MR. FLETCHER: Chairman Calcagno, ladies and 

gentlemen of the Commission, my name is Pete Fletcher. I am 

the president of West Village, Inc., the applicant in this 

matter. 

on May 7, we appeared before you with a slightly 

different proposal. At that time, we had extensive pictures 

of a historical nature, which we have eliminated for this 

·presentation. I think what we have will be more than 

adequate for the new members, who missed that presentation; 

however, we do have all of those pictures here 1 in the event 

that one of you may wish to review them, they are here. 

The first exhibit I would like to bring to your 

attention is this yellow and blue exhibit, which illustrates 

the Commission's permits issued in the past, in 1984 and 1 94, 

limits of that work. 

What is being passed out to you now are some 

photographs that I will bring up next in my presentation, but 

we wan~ed you to have them. I'll wait a second, until we get 

all of those in your hands. 

Pause in the proceedings. 

Slide Presentation. 

Ladies and gentlemen, the yellow area is the 1984 

grading permit that was issued by your body for West Village. 

It is this area right in here. 
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This yellow area in here, is the 36-inch storm 

drain that was laid at grade through here for the public 

storm drain system, running from the west down into the 

Escondido Creek to the east. 
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At that time 1 in 1984, 1850-cubic yards were used 

in that fill 1 in ~his area 1 within this area right in here, 

the subject area of this project, which is twice what we are 

considering today. 

The blue is the Ranchos County project, the ~ncho 

Santa Fe bridge, which was previously mentioned, which really 

caused this problem for us. The area was raised at our east 

driveway here, some 4 feet, and in this area, 9 feet, which 

created a sandwich effect, between the storm drain -- this 

public service project here the storm drain of '84, the 

new bridge ramp of 1 94, and we created an isolated,lower 

pocket here, that is creating a drainage problem from on-site 

drainage from the west. It flows back, and in this 

direction, and makes a drainage trough of this whole area. 

You will see that from some of those photographs. 

This area, merely, is a part of your county permit 

that restored the badger property across the way 1 which is an 

area that has not been properly discussed here, but it is a 

large commercial industrial area. Actually 1 there are some 

three buildings in here. It has been raised about 18 inches, 

work that we had hoped the county would perform for us also 
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on this site, under their permit, but it didn't work out that 

way. 

The county, in doing this, deposited -- and I got 

this from Mr. Nasland, who will be talking later -- some 

4000-cubic yards of fill in the flood plain, just in the area 

in front of West Village property. What you have got to 

understand is that this entire bridge area was built across 

our shopping center property, so we caught the brunt of this 

thing, and we need your help to get it fixed. 

Wh~n you compare that 4000 yards that was approved 

and put in there less than 2 years ago, our 750 on the one 

plan, and 1800-cubic yards in the other, seems pretty small, 

particularly when you consider this area is only -- this is 

.the edge of the asphalt -- this is only approximately 90x90 

feet in here. It is like a little hole. 

This already is at elevation 35, this area here. 

So, it is mounded. Parted of it is -- the area subject to 

inundation is 33.6, a good portion of this is already well 

above that. 

This exhibit is an eXhibit to show you the 

structures, that Ms. Fletcher was referring to, that exists 

within the project area. This area is the project area. 

This area, here, is the public storm drain system, we were 

talking about, that goes along the project area. 

This is the edge of the asphalt parking lot right 
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now. And, this is the mound that shows up, the dry area 

right in here. Our eastern parking lot light, the standard 

is 20 feet tall, is right at this point. There is another 

one right here. This is our electric conduit running through 

the same area. 

This is our main water line, the public -- the 

Santa Fe irrigation water line runs right through this same 

area. This is our water meter, and our private line, that 

extends through this parking lot, through here. 

This yellow dotted line is the public's sewer 

line, with a manhole right here, almost in the center of the 

project area. This area is heavily involved with infra

structure. 

At this point -- we can show you better on another 

plan -- we have a 6-foot wall, and some stairways, all within 

this project area, all have been impacted by the bridge 

project. 

COMMISSIONER STAFFEL: Mr. Chair, while they 

change slides, I just have a question 

CHAIR CALCAGNO: Go ahead, ask the question. 

COMKISSIONER.STAFFEL: .-- of the applicant. 

I believe the testimony was that you contend that 

this proposal is, particularly in the grading issue you see 

tpere, that the till there is consistent with the City of 

Encinitas LCP? 
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MR. FLETCHER: Yes, sir. 

COMMISSIONER STAFFEL: And, staff, our position is 

or the position of staff is that it is not? 

DISTRICT DIRECTOR DAMM: That is correct. 

COMMISSIONER STAFFEL: Do we have anything from 

the City of Encinitas, other than I know we have in the 

file their approval, but do we have any letter from them, or 

anything, with respect to that issue. 

MS. FLETCHER: Yes, it appeared at the ~ay hearing 

in 1994 --

MR. FLETCHER: And, they fully documented the 

compliance. It has been done over and over, but staff, there 

is apparently a difference of opinion, and they choose to not 

accept what we feel is clearly there for this specific 

purpose. 

COMMISSIONER STAFFEL: Staff, we have a copy of 

the 1984 staff report in our file, was that prior to the 

certification of the LCP for the city of Encinitas? 

DISTRICT DIRECTOR DAMM: Yes, it was. 

COMMISSIONER STAFFEL: Thank you. 

MS. FLETCHER: The LCP was certified about two 

weeks after the --

CHAIR CALCAGNO: You are going to have to get that 

comment on the record, if you want it to be -- introduce your 

name, please. 
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MS. FLETCHER: Ann Fletcher. 

Our project was submitted to Encinitas two weeks 

after the Encinitas LCP was certified. 

CHAIR CALCAGNO: Thank you. 

MR. FLETCHER: Yes, we had originally applied to 

your San Diego office for an administrative permit, and were 

rebuffed, so we went onto the City of Encinitas, per their 

direction, and here we are, at this point. 

The next thing I would like to draw your attention 

to are some photographs that were taken in 1995. We call it 

group 3, the top photograph shows you the shopping center. 

The blue dot is about the center of this project area. 

This very extensive agricultural, commercial, 

rental, owned by the Badger family is right across the way. 

It is half the distance to the Escondido creek, than where we 

are. It has been somewhat mischaracterized. We are 350 feet 

from Escondido Creek. And, I think this is an admission that 

should not have been made. We are not intruding into a 

pristine area. We are within the shopping center, existing 

shopping center area, as it is. 

This is a picture showing the problem as the 

result of this 4-foot increase in our delivery and eastern 

driveway .. This was after one of the first rains last 

November, and it just, as I say, is using our property as a 

drainage trough. 
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The bottom one, picture C, shows you the 4-foot 

increase in elevation. The county installed this new 

driveway, as part of the bridge ramp. They didn't go in far 

enough, really. The whole driveway was supposed to have been 

done by them to avoid this situation. 

This number 4 is a shot I took within the last 

month from building F, one of our buildings, showing the 

project area, or at least part of it. The parking area now 

drains in a northern direction here, and then it drains, 

actually, from the street in here, and everything shoots 

right down to the east, along this mammoth earth mound they 

have put in here, which is very well illustrated by this 

right picture, which is not meant to show you volumes of 

water, but patterns of water flow. This is what our 

engineers have been dealing with. 

This is what they told the county in 1992, would 

happen when we saw the first plans, and they were right on. 

CHAIR CALCAGNO: We are going to give you just a 

few more minutes, to conclude here. 

MR. FLETCHER: All right, that is about all we 

need, too. We will be concluding in a minute. 

These are the two plans that we have before you. 

This is the plan that you saw at the last reconsideration 

hearing, that utilizes about 750 feet of fill in the, quote, 

tlood plain. 
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This is the original plan that went through six 

hearings in Encinitas, and is approved. We much prefer this 

plan, because it does a better job of restoration. It is 

better engineering. But, I will let Hr. Nasland handle that. 

At this time, I would like to turn the meeting 

over to our civil engineer, and he has some more information 

for you. 

CHAIR CALCAGNO: Yes, it you can do it sort of 

speedily, and to the point. I think the Commission has 

pretty well got a picture of what you are presenting. 

MR. NASLAND: Thank you. My name. is D.K. Nasland. 

I am a registered civil engineer in the State of California 

since 1981. I am going to abbreviate what I have to say 

here. 

There have been hydrology studies prepared 

specifically for this site. In 1992, as part ot our original 

design, which is this plan here, we submitted a site-specific 

hydrology study to the City of Encinitas. 

In addition, the County of San Diego, in 

performing their bridge project, commissioned Or. Howard 

Chang to prepare a HEC-II study. That HEC-II study does 

include the area of the project we are proposing, in their 

study. As part of their HEC-II study, this area shows in.an 

area of non-influence. It shows in an area that any grading 

activity will not affect the hydrology, or the flood plain 
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elevations, as the result of the grading that goes on in 

there. That is important to know. Somebody asked the 

question earlier, "Will this grading that we are proposing 

affect the flood plains?" According to the HEC-II study, it 

will not. 

The staff has acknowledge that there is a drainage 

problem, and it shows pretty well in the photographs. This 

one photograph, on B, shows a very large pond. The county, 

after they realized that they had a problem with a bridge, 

came and installed 65 feet of a very flat 3-foot swale. The 

swale has not worked. The swale collects water, and still 

retains a pond. It is not as extensive, but there still is a 

pond in that area. 

Staff's proposal is to extend further into the 

project, the swale, while the outlet end of it isn't letting 

the water out, so extending that swale isn't going to improve 

the conditions that we have on the site, at all. 

One of the other suggestions was that we just fill 

the hole. If we filled that hole, as shown by the pond in 

this photograph, all that is going to happen is that we are 

going to have a flat pad there, and the water is still being 

retained on the lower end. What has to happen is that we 

have to have a positive slope, in order to get drainage, 

positive drainage, out of this area. 

our alternate proposal is shown here, and what we 
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have done is we have brought this parking lot grade up, so 

that all of the water that does enter from the street, and 

that does enter from the rest of the project; goes into an 

improved storm drain here, and we take this down, 

approximately, to the end of the county-installed storm drain 

which comes off of the new bridge project. 

The fill that we show on top of it, is minimum 

coverage, about a foot of cover on top of the pipe, and then 

we are carrying that straight across, so that all of the 

remaining surface drainage just flows out to the same 

location down here. 

So, in my opinion, this is a minimum project, that 

is necessary to solve the drainage problem. 

COMMISSIONER WAN: Are you saying that the 1800-

square foot one is the minimum? 

MR. NASLAND: No, Ma'am, the 750. 

COMMISSIONER WAN: Okay, all right, then I am -

MR. NASLAND: This is the 1800-square foot one -

COMMISSIONER WAN: Okay. 

MR. NASLAND: -- what the 1800-square foot one 

does here, you can see the difference, is there is a pad 

here. 

What we did is we collected all of the wate'r in 

this plan, and collected it in a storm drain, and put it out 

through an energy dissipater here, which is at the outlet of 
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the existing 36-inch pipe. We built a new head wall on the 

end of that pipe, outletted it through an energy dissipater 

here, and we hav~ a slope, a 3:1 slope right here. The 

reason this is drawn back so far was because we wanted to 

stay away from the flood wave line. 

This one, we've moved it out to an area where we 

know we have positive drainage, because we have experienced 

it now for a couple of seasons, since this bridge has been 

completed, and we put in the minimum amount of fill that we 

think -- the minimum of cover, and it is going to be till in 

this area, on top of that pipe, in order for the project to 

drain properly. This is not a pad. This is a slope. 

COMMISSIONER HOLANDA: Mr. Chairman. 

CHAIR CALCAGNO: Commissioner Rolanda. 

COMMISSIONER ROLANDA; You made reference to 

HEC-II. Was the HEC-II accomplished, taking into 

consideration the project? or without the project? 

MR. NASLAND: Let me answer that by defining what 

the HEC-II study covered. 

The HEC-II study covered an area that was studying 

specifically the construction of this bridge project. 

COMMISSIONER ROLANDA: Okay. 

MR. NASLAND: And, when you are drawing your 

cross-sections, when you are determining where your flood 

25 11 waters are going to be. on a project such as this, you have 
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got a certain area that there is no influence from whatever 

the elevations are outside of it, because of the velocities 

of the waters --

COMMISSIONER HOLANDA: Right. 

MR. NASLAND: and the amount of flow. 

From here, which is about where the bridge 

abutment is -- I don't know whether you can see that -- but, 

from about here, which is closer to the creek from where our 

project is, you come out at about a 45-degree angle through 

here. Everything on this side of that 45 degree angle, is an 

area of no influence. So, if we built this 100 feet in the 

air, it would have no influence on the hydrology of the 

river, according to that HEC-II study. 

COMMISSIONER ROLANDA: Okay, so, the answer is it 

was not taken into consideration? 

MR. NASLAND: My answer is it was taken into 

affect, because it specifically excluded, because it won't 

have any influence, it is taken into affect. 

COMMISSIONER HOLANDA: Okay 1 but even if the 

project did not exist, it would not have any influence, 

whatsoever, on the HEC-II study? 

MR. NASLAND: ·correct. 

COMMISSIONER HOLANOA: Thank you. 

CHAIR CALCAGNO: Okay, any other questions? 

COMMISSIONER STAFFEL: Mr. Chair. 
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CHAIR CALCAGNO: Go ahead, Commissioner. 

COMMISSIONER STAFFEL: A couple of questions, 

28 

You know, this issue is really coming back to us, 

and I guess my question is this, and a question for staff, I 

have been handed a copy of the April 4 letter from the City 

of Encinitas, which answers many of the issues that are 

directly in contention wit~ the special conditions that are 

being set forth, and also missing from, I guess, my file, but 

I wonder if from the staff's file, I understand, and maybe 

the applicant can respond to this, but are there materials 

from the Army Corps of Engineers? and the Department of Fish 

and Game? do we have letters from them? 

MR. NASLAND: Yes, we do. 

COMMISSIONER STAFFEL: Is that in our substantive 

staff file? I don't see it listed on the staff report? 

DISTRICT DIRECTOR DAMM: I am not sure about the 

Army Corps letter, but certainly, the Department of Fish and 

Game review. 

COMMISSIONER STAFFEL: Does the Army Corps render 

an opinion, with respect to this grading issue? 

MR. NASLAND: The Corps issued a conditional 

approval, based upon Coastal Commission approval. 

COMMISSIONER STAFFEL: Okay, and what about Fish 

and Game? 
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MR. FLETCHER: I think I best can answer this. 

We have a waiver letter from Fish and Game. They 

came out and the Fish and Game was concerned about stream bed 

alteration. · We do not come under their jurisdiction; 

however, just as a precaution, the City of Encinitas had the 

Fish and Game come out and check the project. That report is 

clearly in the City of Encinitas' report before you. 

The Army Corps of Engineers issued their 

nationwide permit two years ago, February, on this project. 

In addition, we have a letter from the director of 

the public works department of the County of San Diego, 

stating that they are in support of this project. They feel 

that it will only help t~e hydrology of the area. We also 

have -- in fact, I have a copy of that letter before me. The 

county did hydrologic studies, in order to prepare that 

letter. They don't send those letters every day. 

The City of Encinitas ran their own calculations 

through their engineering department, before approving this 

project. They offered to make those studies available to 

your staff. The last time I checked, your staff has never 

taken them up on this, to go out and look at those studies. 

But, this has been studied to death. 

COMMISSIONER STAFFEL: Well, I guess the question 

I have is, you know, really on the issues, and the special 

condition issue as set forth. This material is far more 
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relevant, and you know, important to Commissioners like me, 

on this, then you know, staff reports, and anything else. 

I guess, from the applicant's standpoint, I fail 

to understand why that wasn't submitted, or if it was, why it· 

wasn't here. And, from the staff's standpoint, why the 

subsequent file material, if there was subsequent file 

material, I mean, this is missing, and it is very 

MR. FLETCHER: Mr. Chairman, maybe I can -

COMMISSIONER STAFFEL: No, actually, I am asking 

questions of --

MR. FLETCHER: -- answer that. Maybe we erred -

COMMISSIONER STAFFEL: -- staff 

MR. FLETCHER: in not repeating our entire 

presentation, which was long enough. It contained copies of 

all of these approvals, and letters of support. 

I realize now that there are three or four of you 

who were not here at that time, and but all of that is 

available. It is well known to your co-chairman. 

COMMISSIONER OENISOFF: Well, I don't think we are 

looking at you. We are looking at staff. 

COMMISSIONER RANDA: Yes. 

COMMISSIONER DENISOFF: I mean, this should -

this was in -- the Fish and Game letter, I know, was in the 

last packet, though it is not in-this one. The City of 

Encinitas' letter was in the last packet, and it is not in 
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this one. So, we are not looking at the applicant for fault 

here. 

COMMISSIONER STAFFEL: I am just tryinq t~ say, . 

for today•s proceedinqs, you know, I am looking very narrowly 

at the special condition issue, which is really, to me, the 

focus here, and this stuff is enlightening, 

And, really to me, it is qoinq to qet down to an 

issue: we have a difference of opinion between the City of 

Encinitas and their LCP, and how our staff feels whether it 

complies with the LCP. And, let's get right to it, on this 

gradinq issue. 

You also have the Army Corps rendering its 

opinion, which is relevant, and you know, I quess I just want 

to get right to that point, quickly. 

CHAIR CALCAGNO: Okay. 

Any other questions? 

Commissioner Pavley. 

COMMISSIONER PAVLEY: And, you miqht have answered 

this -- when the county constructed the bridqe, and created 

the problems on your property, what were their mitiqatinq 

measures, or solutions to rectifyinq that problem? 

MR. FLETCHER: The county offered, on two 

occasions, to do the remedial grading work, in accordance 

with the plan that our project engineer, who you have just 

heard from, prepared. 
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We prepared the first sketch of that in 1 94. We 

had two written offers from them to perform this work, but 

after they received their permit from you folks in '94, they 

decided they did not want to reopen their permit. Instead, 

we settled our arguments in litigation with them, and they 

provided funds for this work that we are proposing 

COMMISSIONER PAVLEY: So, you were -

MR. FLETCHER: -- and we now hold --

COMMISSIONER PAVLEY: compensated by the 

county, for your loss of property? 

MR. FLETCHER: No, not for loss of property, just 

for the repair work --

COMMISSIONER PAVLEY: Repair work. 

MR. FLETCHER: -- the remedial grading work. 

We were very disappointed, and I let them know 

that when they didn't include it with the work they did for 

Mr. Badger, across the street. It would have all been taken 

care of. 

Now, I have to go, as a private developer, go 

~hrough the entire environmental permit process. It has been 

extremely expensive, in your time, and our own, and in our 

dollars, and the state's dollars. It just is incredible to 

me that this could have happened. 

But, it is not because we didn't have it before 

them all of the time. They just didn't want to have to 
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reopen their permit --

COMMISSIONER RANDA: Mr. Chairman. 

MR. FLETCHER: -- and delay the bridge. 

COMMISSIONER RANDA: Mr. Chairman. 

CHAIR CALCAGNO: Commiss~oner Wan. 

• 
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COMMISSIONER WAN: Before I proceed, is the public 

hearing closed? or, is this the 

CHAIR CALCAGNO: No. The public hearing -- in 

fact, we have other people. 

applicant. 

COMMISSIONER WAN: Okay, then I will wait. 

CHAIR CALCAGNO: This is questions of the 

COMMISSIONER WAN: Then I will wait. 

CHAIR CALCAGNO: Okay. 

If there is nothing more from the applicant, we 

will have Andrew Morrow come up, I believe. 

MR. MORROW: Thank you, Mr. Chairman. 

CHAIR CALCAGNO: You might have to come back up 

for questions, later on. 

MR. FLETCHER: Would you like us to leave the 

exhibits here? 

CHAIR CALCAGNO: You can leave them there. 

MR. FLETCHER: Yes. 

MR. MORROW: Thank you, Mr. Chairman, 

Commissioners, I am Andrew Morrow. I live in Encinitas, and 
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San Alijo Lagoon Conservancy, a party of record in 

this matter, continues to urge the Commission's denial of 

this project, as now proposed. While we applaud applicant's 

attempt to at least partially ~ddress Conservancy concerns 

with the reduction in project scope, the project, even as 

apparently redefined, still involves an import of fill into a 

coastal wetlands, and into the 100-year flood plain. 

While it is argued by the applicant that the 

reduced amount of flood plain fill would have a minimum 

impact on downstream hydrology, the requirement at issue is 

simple: the least environmentally sensitive alternative 

should be selected. 

It can also be argued that the 750-cubic yards of 

fill now proposed by applicant, or 75 large truck loads of 

dirt, hardly constitutes a minor amount of fill. 

Additionally, applicant would have the Commission 

approve a grading plan which would still create a building 

pad within the flood plain, raising the issue of ultimate 

intent. 

The Conservancy agrees with the Commission staff's 

contention that additional alternatives exist which should 

first be considered. 

Applicant asserts, but has made no attempt to 
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demonstrate how the potential for flooding and property 

damage to the existing development at the site has, in fact, 

been exacerbated in any way by the county's construction of 

the La Baja Bridge adjacent to the applicant's property. 

The possibility of flooding and property damage 

was previously acknowledged by the applicant, who accepted 

the risk as a condition of the coastal development permit 

previously issued. 

Applicant faces no added exposure to his 

buildings, and consequently there should be no sense of 

urgency or obligation by the Commission to grant applicant's 

request to compromise the provisions of the Coastal Act, 

which protects this wetlands resource. 

The Conservancy feels that this project should not 

receive the requested special consideration for relaxation of 

restrictions against wetlands and flood plain fill, in part, 

because of its upstream location from the San Alijo Lagoon 

Ecological Preserve. Any localized, on-site, impacts to the 

development would be magnified by the cumulative impacts 

downstream. 

There are many additional parcels of privately 

held land within the flood plain of the Escondido creek 

watershed. The Conservancy is fearful that approval of this 

project as proposed by applicant could lead to a surge in 

demand for fill and development permits on other private 
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property holdings along the watershed. The cumulative affect 

of several minor projects, such as this, would eventually 

prove catastrophic to the fragile habitat. 

Applicant has been fairly treated in this manner. 

He received just financial compensation for the impact on his 

existing holdings when the county constructed the bridge. 

The relatively minor impact of additional sheet flow, and 

pending of runoff on his property, as a result of the bridge 

project, can be addressed in a number of alternative 

solutions, which do not involve fill and development within 

the wetlands and flood plain. 

Applicant has simply been seeking to realize an 

economic windfall by affecting a significant improvement to a 

portion of his property, which he had previously agreed to 

leave out of his development footprint. 

The Conservancy urges the Commission to accept the 

staff recommendation, which supports approval of the less 

environmentally sensitive solution to the issue of drainage 

on the subject property. 

Thank you. 

CHAIR CALCAGNO: Okay, thank you. 

At this time we are going to close it to the 

floor. 

Staff, comments? 

DISTRICT DIRECTOR DAMM: Thank you, Mr. Chairman, 
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The thing I did fail to mention to the Commission 

is that the reason for the permit history, with regards to, 

prohibiting fill within 100-year flood plains, as well as 

strong language in local coastal programs, is that -- at 

least in the Southern California area -- there has been a 

very strong tendency to fill in those flood plains. 

The staff's position has been -- and the 

Commission has taken this position as well for many years -

that the flood plains provide much of the remaining value, 

with regards to habitat, as well as issues related to ground 

water recharge, and often agricultural resources, and for 

those reasons the flood plains should not be filled, in order 

to allow urban development. 

The photos that were handed out, I think, show the 

situation fairly well, in particular this photo, Item 3-A, 

with the blue dot on it. It shows the area that is proposed 

to be filled. It clearly is in the 100-year flood plain. It 

was clearly acknowledged as being in the 100-year flood plain 

when the commercial center was ap.proved, and the applicant 

was required to revise the grading plan to avoid grading in 

the 100-year flood plain. 

Again, our recommendation is one of approval. It 

is approval to allow the applicant to do drainage 
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improvements, to take care ot the sheet flow across what is 

referred to as the eastern parking lot; however, it is not 

for approval of putting fill on that open space area, where 

the applicant was required not to grade and fill when the 

commercial center was originally approved. 

That would conclude our comments. 

CHAIR CALCAGNO: Okay, thank you. 

At this time, Commissioners, you have questions? 

Commissioner Rick. 

COMMISSIONER RICK: Thank you, Mr. Chairman. 

For the staff, in the processing of this 

application, did you give any consideration to a mixture of 

pavers and grass, that some people call it green paving? I 

would think that the simple solution is to blade the thing 

out, and put down pavers, and grass, and when it floods, it 

gets wet, and when it is dry, it is dry. 

DISTRICT DIRECTOR OAHM: The staff did not give 

consideration to that, because that is not wbat the applicant 

was proposing. 

The applicant was proposing to fill the area, to 

raise it, out of the lOO-year flood plain, in effect. I 

don't know if that is anything the applicant would desire to 

do. I don't know that it would resolve the concern they 

have. You might want to hear from the applicant on that. 

CHAIR CALCAGNO: Does the applicant want to answer 
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the question? or the applicant's engineer. 

MR. NASLANO: I am O.K. Nasland. 

Commissioner Rick, what we have, shown in Photo 

3-B, is a pond, and in order to put -- if we were to come and 

just basically pave it, either with pavers, or with a graded 

surface, we would still have to fill in the flood plain, in 

order to overcome those grades, because what we have is a 

pond there. It was created by the bridge project. 

What the bridge did, was it cut off the exit route 

of the water from the property. They had some four 

topographic surveys that they used for their design, and they 

felt that it was going to work. Based upon the work that we 

did for our client, we knew that it wouldn't, and we had 

written the county prior, you know, in their preliminary 

design projects telling them what. was going to happen. They 

choose to disregard what we had to say. 

MR. FLETCHER: I would like to speak to that? 

CHAIR CALCAGNO: Okay, go ahead. We will give you 

the opportunity to. 

MR. FLETCHER: We did not put before you the 

direction of the original flows here before, but this area 

all drained out to the street, in this direction. There is 

this large, raised. storm drain, which is a block on the 

south. 

All of this, including at the driveway, came out 
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this way. When this was built, it forced all of any drainage 

that might come from this entire center, all the way up to 

Manchester Street, to come down and meet an inverted area 

here, where this 4-foot driveway comes in like this, and all 

of this water shoots down here. 

So, they had diverted, which we, as private 

individuals, we know is illegal. Our drainage forced it back 

onto the site, and the only way is to even the grades in 

here, and get this back into the storm drain. 

Another interesting item I would like to show you 

right here -- and show the 

CHAIR CALCAGNO; Is your question answered, 

Commissioner Rick? or, do you need --

MR. FLETCHER: -- this relates to the question 

CHAIR CALCAGNO: further explanation? 

COMMISSIONER RICK: It's okay, let he go on. 

MR. FLETCHER: -- and I am happy to show it to you. 

The first meeting that we had with the City of 

Encinitas, they were concerned about the 100-flood line, 

because it is the FEMA line, as we know it. That line runs 

through the back of all of this Badger property, through 

here, through building G, through building F, and then it 

turns around and goes up through two houses. It is not a 

practical, realistic, usable line. It is a 1976 line, that 

probably was inaccurate in the first place. 
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so, the City of Encinitas reco9nized this upon our 

application. They asked us to make an exhibit, which you 

have, showin9 the actual area subject to inundation. We had 

our engineer, Nasland Engineering, do a study, and this is 

what resulted. 

None of this area is subject to 100-year 

inundation, except for a little pocket in here. This is the 

grass area. This is the 35-foot knoll. 

As I said, the impact of 100-year floods, will be 

at slightly over 33 feet, if I am correct. 

Is that right, Mr. Nasland? 

MR. NASLAND: Yes. 

MR. FLETCHER: So, we are talking about a little 

panhandle in here that is really subject to the flood. 

COMMISSIONER RANDA: Mr. Chair. 

MR. FLETCHER: So, I hope that helps. 

CHAIR CALCAGNO: Okay. 

COMMISSIONER WEAR: Mr. Chairman. 

COMMISSIONER RANDA: Can I move for the applicant? 

CHAIR CALCAGNO: One question, and then 

Go ahead and move it, you want to move it. 

[ MOTION ] 

COMMISSIONER RANDA: Thanks. 

I move that the Commissioner grant the permit for 

the proposed development, subject to the condition below on 
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the grounds of development, as conditioned will be in 

conformity with the adopted City of Encinitas Local Coastal 

Plan. And, I further grant the applicant's request that the 

Commission approve the original remedial grading plan, 

approved by the certified City of Encinitas -- including the 

special conditions? 

CHAIR CALCAGNO: Okay, do we --

COMMISSIONER RANDA: The special condition No. 2, 

the permit be subject to the following conditions: (1) 

mitigation/monitoring, the applicant requests adoption of its 

submitted wetlands mitigation and monitoring plan, prepared 

by Dudek and Associates, dated August 9, 1996. 

CHAIR CALCAGNO: Okay, is there a "second"? 

COMMISSIONER WEAR: Second. 

CHAIR CALCAGNO: It has been moved -

COMMISSIONER RANDA: Call the question. 

CHAIR CALCAGNO: and seconded. 

Okay. 

COMMISSIONER WAN: I would like -- I haven't had a 

chance to even ask my questions. 

CHAIR CALCAGNO: Commissioner wan, you had your 

hand up before, and I will let you go ahead and ask you 

question, and then we are going to go for the vote. 

CHIEF COUNSEL FAUST: Mr. Chairman, before the 

comment, just so it is clear what the Commission is 
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discussing. 

Could we have clarification on the motion as to 

which of the two grading plans is contained within the 

motion? 

COMMISSIONER RANDA: The certified City of 

Encinitas' plan. 

COMMISSIONER PAVLEY: The May one? 

COMMISSIONER RANDA: The plan approved by the City 

of Encinitas, not the alternative remedial grading plan of 

May 31. 

COMMISSIONER WAN: Okay, with the 18 --

CHIEF COUNSEL FAUST: Okay, not the more recent 

COMMISSIONER RANDA: Not the more recent 

CHIEF COUNSEL FAUST: alternative that was 

discussed, but rather the earlier one? 

COMMISSIONER RANDA: Correct. 

COMMISSIONER GIACOMINI: What do you got? What do 

you got, when the applicant wants the 700? 

COMMISSIONER PAVLEY: He said the 700 was fine 

with them. 

COMMISSIONER GIACOMINI: Why do you want to add 

another 1000-cubic yards? 

COMMISSIONER RANDA: Because, I think the problem 

has to be fixed, and they had the right idea to begin with, 

and I think the bridge is the problem. 
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[ General Discussion ] 

CHAIR CALCAGNO: Commissioner, is that the motion 

you had before the floor? That is the --

COMMISSIONER RANDA: I would like to hear the 

applicant on it. 

CHAIR CALCAGNO: Okay, go ahead, applicant. 

MR. NASLAND: O.K. Nasland, again. 

It is my opinion that the original plan is a 

better solution for the problem we have there, 

hydrologically, and how it handles the water. 

We brought the alternate plan because we developed 

that based upon discussions of what staff was really trying 

to get to. As we stated, it is acceptable. 

We feel this is a much better design, than the 

alternate. 

COMMISSIONER RANDA: Then, for the better design, 

is why I am calling the motion. 

table. 

CHAIR CALCAGNO: Okay, there is a motion on the 

Commissioner Wan, you have -~ 

COMMISSIONER WAN: I have a series of questions -

CHAIR CALCAGNO: -- and we will let you do that, 

because you had your hand up, and then we are going to have 

to go for the vote. 

COMMISSIONER WAN: Okay. I wanted to get back to 
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One of the principle concerns that I have, with 

regards to filling in a flood plain, and this in a 100-year 

flood plain. The applicant knew that. He acknowledged that 

at the time of his original development. You mentioned the 

HEC-II study, and that was my concern. I guess I still don't 

I -- and I am asking staff questions, at this point, okay 

still don't understand, the applicant's engineer is saying 

that the HEC-II study did, in fact, account for the fill? is 

that correct? and what the effect -- and what I want to know 

is whether that accounted for the effect of the fill, either 

the 700 or the 1800, on downstream, or down flood plain 

properties? because, that is a concern, is what this is going 

to do to other properties? 

DISTRICT DIRECTOR DAMM: The staff's understanding 

is that the county's study did not take into account the 

fill. 

I believe the spokesperson for the applicant's 

representative, indicated that, with regard to this piece of 

property, in his opinion, it would have no effect, but my 

understanding from our staff is that the county's hydrology 

study did not take into account filling this property. 

COMMISSIONER RANDA: Can I hear that from the 

applicant on that? 
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COMMISSIONER HOLANDA; Mr. Chairman, may I? 

COMMISSIONER WAN: Yes, go ahead. 

COMMISSIONER HOLANDA: Given that fact, in my 

46 

opinion, the fill, the project in question, would not be 

impacted whatsoever. There is no impact on the flood plain, 

because of the county project, because of the HEC-II study. 

It took everything into consideration. It is totally 

irrelevant that that project even exists. There is no impact 

on the flood plain. EVen if it is designated flood plain, 

what the HEC-II study has validated, it would not impact it. 

And, that is why I asked that question earlier. 

If his response was, "They did take the project into 

consideration." 

And, if the HEC-II study clearly, and 

categorically showed that the project did impact, based on 

the HEC-II study, in other words, it raised the flood way by 

one or two inches I don't know what the limitations are in 

the county -- then that would have been a significant impact. 

But, in this case, because of the design 

parameters of the HEC-II study, it is totally irrelevant. 

COMMISSIONER WAN: That is why I was asking about 

it, so I could understand that. 

COMMISSIONER HOLANDA: Yes. 

COMMISSIONER WAN: Okay. 

There are two other questions I have, very 
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specific questions. First of all, the staff's proposal is 

for -- claims that there are other solutions to the problem, 

besides fill. Are you confident that the other solutions 

would -- because this is just a minor -- this is a pondin~ 

problem. This isn't a flood plain problem that needs to be 

corrected here. How are you so certain that what you are 

proposing will work to solve the ponding problem? 

DISTRICT DIRECTOR DAMM: The staff would not take 

the position that we are absolutely certain what will resolve 

the pondinq problem. 

We have asked for some other ideas, and 

alternatives, from the applicant. The applicant then 

submitted the 750-cubic yard qradin~ proposal as an 

alternative. 

What we did do is look at the proposal. We looked 

at the slope that is adjacent to the roadway and the bridge, 

and our recommendation is to allow the drainage on that 

eastern parking lot, to be redirected in a way so that it 

could be contained, and then directed along the toe of that 

slope, in a concrete ditch, or some type of ditch, similar to 

what the county did towards the end of the slope, near the 

creek. And, it appeared to staff that that would work. 

I think the applicant's engineer takes the 

position that the slope is too flat, and that that may not 

work. The bottom line is, we don't have any documentation 
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that it won't work. We have asked for alternatives. We just 

don't have that. 

COMMISSIONER WAN: Okay, and then the final 

question I have has to do with this, whether this is 

consistent with the Encinitas LCP, or not. You claim it 

isn't, and the applicant says that it is. 

Am I right in saying that that has to do with our 

you define structure? Do you want to go into the ways that 

you believe this is not consistent, because that is very 

important here, is whether this is consistent, or not. 

DISTRICT DIRECTOR DAMM: It would be the staff's 

position that, obviously, based on our recommendation, that 

the proposal is not consistent with the certified Local 

Coastal Program, and it is really for two reasons: one, is 

there are no structures in the commercial center that are 

within the 100-year flood plain, that are in danger. 

If you wish to consider the eastern parking lot as 

a structure, then that is certainly a matter of 

interpretation; however, that brings the second point, which 

·is that it was acknowledged when it was approved, that that 

eastern parking lot may be subject to inundation. 

So, yes, the drainage may have changed, but the 

issue, with regards to that eastern parking lot, remains the 

same: it is in the flood plain, and it is subject to 

flooding. We, as the staff, would recommend that certain 
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drainage improvements could be made to minimize that 

flooding, but there was always the acknowledgement that it 

was within the tlood plain. 

CHAIR CALCAGNO: O~ay, that question was answered. 

I am going to --

COMMISSIONER WAN: I am going to put in an 

amendment? 

CHAIR CALCAGNO: You are going to put in an 

amendment? 

COMMISSIONER WAN: I would like to make an 

amending motion. 

CHAIR CALCAGNO: Well, I guess you could do that, 

go ahead. 

[~] 

COMMISSIONER WAN: I am going to amend the motion 

to approve the project with the 750 -- the alternate grading 

plan. 

CHAIR CALCAGNO: Is there a "second"? 

COMMISSIONER PAVLEY: Second. 

CHAIR CALCAGNO: Okay, at this point, we are going 

to go ahead and have roll call on the amendment. 

COMMISSIONER STAFFEL: Mr. Chair, if I could 

address this. 

CHAIR CALCAGNO: Yes. 

COMMISSIONER STAFFEL: To the applicant, now you 
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came forward today with the altered grading plan. Is that 

acceptable to you? That is acceptable? The motion on the 

floor is acceptable to you? 

Simply, yes or no. 

COMMISSIONER RANDA: Just simple. 

MR. FLETCHER: As I stated before 

CHAIR CALCAGNO: Microphone, and introduce 

yourself for the record. And, I think it has been stated by 

the Commissioner to just answer, yes or no. 

COMMISSIONER STAFFEL: Is that acceptable? 

MR. FLETCHER: It really is not acceptable to me. 

COMMISSIONER RANDA: Fine. 

MR. FLETCHER: It is a compromise. We are still 

continuing to be damaged. We still have a -- we have 

abandoned our property to a drainage ditch. 

Now, this property has utility. We would like to 

continue to use it for future parking, for gatherings, for 

all of the pictures we showed you for. 

Now, if I have to go out of here with nothing, 

~therwise, yes, we will take the alternate grading plan, but 

I beseech you to realize that the amount of money, the amount 

of time, to do this, let's do it right. The amount of yards 

we are talking about are minuscule, compared to what has 

already been put on the site. 

COMMISSIONER RANDA: Thank you. 
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MR. FLETCHER: Now, that doesn't justify it, but I 

hope you understand my position. 

I would like· to go home as much as you would, but 

I do want to go with something that is reasonable. 

My engineer, the City of Encinitas, after 12 

months of hearings, 6 public hearings, all supported the 

original plan. 

COMMISSIONER RANDA: Thank you. 

MR. FLETCHER: Now, I leave it in your good hands. 

CHAIR CALCAGNO: Okay 

COMMISSIONER RANDA: You got it, okay? 

CHAIR CALCAGNO: I think you made your point. 

MR. FLETCHER: I will accept whatever 

CHAIR CALCAGNO: Commissioner Pavley, and then 

commissioner Wear. 

COMMISSIONER PAVLEY: Just that I received from 

the applicant, stating, that either one was acceptable, with 

no qualifications, and one seemed to be less environmentally 

damaging, and I certainly would support the alternate 

remedial grading plan, as recommended by the applicant. 

CHAIR CALCAGNO: Okay. 

Commissioner Wear. 

COMMISSIONER WEAR: Just a procedure item. 

If the motion-fails, we go back to the original 

motion, is that correct? 
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CHAIR CALCAGNO: Then we go back to the original, 

yes. 

COMMISSIONER WEAR: Okay, thank you. 

CHAIR CALCAGNO: Okay, roll call on the amendment, 

which is basically supporting the modified plan. 

SECRETARY GOEHLER: Commissioner Belgard? 

COMMISSIONER BELGARD: No. 

SECRETARY GOEHLER: Commissioner Flemming? 

COMMISSIONER FLEMMING: No. 

SECRETARY GOEHLER: Commissioner Giacomini? 

( No Response ] 

Commissioner Pavley? 

COMMISSIONER PAVLEY: Yes. 

SECRETARY GOEHLER: Commissioner Randa? 

COMMISSIONER RANDA: No. 

SECRETARY GOEHLER: Commissioner Rick? 

COMMISSIONER RICK: Yes. 

SECRETARY GOEHLER: Commissioner Staffel? 

COMMISSIONER STAFFEL: Yes. 

SECRETARY GOEHLER: Commissioner Steinberg? 

COMMISSIONER STEINBERG: No. 

SECRETARY GOEHLER: Commissioner Wan? 

COMMISSIONER WAN; Yes. 

COMMISSIONER FLEMMING: Does it put it back -- I 

don't know. Yes. 
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SECRETARY GOEHLER: Commissioner Wear? 

COMMISSIONER WEAR: No. 

SECRETARY GOEHLER: Chairman Calcagno? 

CHAIR CALCAGNO: Yes. 

• 

SECRETARY GOEHLER: Six, three -- six, tour. 

CHAIR CALCAGNO: Okay, motion carries, and 

' 
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actually the amendment supersedes the main motion, so as I 

read it --

COMMISSIONER STEINBERG: We didn't vote on it. 

COMMISSIONER RANDA: No, wait. 

CHIEF COUNSEL FAUST: Mr. Chairman, you now have 

the main motion --

before you 

project --

CHAIR CALCAGNO: As a~ended. 

CHIEF COUNSEL FAUST: -- right, as a~ended, now 

COMMISSIONER RANDA: Wait, Mr. Chairman 

CHIEF COUNSEL FAUST: -- and this would 

COMMISSIONER RANDA: -- Mr. Chairman 

CHIEF COUNSEL FAUST: -- approve the entire 

COMMISSIONER RANDA: -- point of order. 

CHIEF COUNSEL FAUST: -- if you approve it. 

COMMISSIONER RANDA: Was that --

CHAIR CALCAGNO: We will let you have that point. 

COMMISSIONER RANDA: -- vote six in favor of the 
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CHAIR CALCAGNO: Correct. 

CHIEF COUNSEL FAUST: Six in favor -

CO~ISSIONER RANDA: And, that makes the 
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CHIEF COUNSEL FAUST: -- of the amendment, four 

COMMISSIONER RANDA: -- amendment pass? 

CHIEF COUNSEL FAUST: -- aqainst, that is correct. 

COMMISSIONER RANDA: Okay. 

CHAIR CALCAGNO: Now, we are voting on the main 

motion, as amended. 

Roll call. 

SECRETARY GOEHLER: Commissioner Flemming. 

COMMISSIONER FLEMMING: Yes. 

SECRETARY GOEHLER: Commissioner Giacomini? 

[ No Response J 

commissioner Pavley? 

COMMISSIONER PAVLEY: Yes. 

SECRETARY GOEHLER: commissioner Randa? 

COMMISSIONER RANDA: Yes. 

SECRETARY GOEHLER: commissioner Rick? 

COMMISSIONER RICK: Yes. 

SECRETARY GOEHLER: commissioner staffel? 

COMMISSIONER STAFF~L: Yes. 

SECRETARY GOEHLER: Commissioner Steinberg? 

COMMISSIONER STEINBERG: Yes. 
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SECRETARY GO EHLER: Commissioner Wan? 

COMMISSIONER WAN: Yes. 

SECRETARY GOEHLER: commissioner wear? 

COMMISSIONER WEAR: Yes. 

SECRETARY GOEHLER: Commissioner Belgard? 

COMMISSIONER BELGARD: Yes. 

SECRETARY GOEHLER: Chairman Calcaqno? 

CHAIR CALCAGNO: Yea. 

SECRETARY GOEHLER: Ten, zero. 

CHAIR CALCAGNO: Motion carried. 
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DISTRICT DIRECTOR DAMM: That concludes the San 

Dieqo items. 

* 
* 

( Whereby the hearing was concluded. J 

* 
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