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SUMMARY OF STAFF RECOMMENDATION 

This is an appeal of single family residence in the Cloisters subdivision in the City of Morro 
Bay. Appellants Dom and Rogoway and then-Commission Chair Gwynn and Commissioner 
Giacomini appealed the City's approval of the Cloisters subdivision in 1991. On July 9, 1992, 
the Commission approved the Cloisters subdivision subject to special conditions which, among 
other things, required Commission certification of a water management plan for the City and 
City certification that water was available to serve the subdivided lots; limited elevation of 
finished grade; imposed height limits of 14 feet, 17 feet, and 25 feet on specified lots; and 
expanded a proposed wetland mitigation area. All of the conditions imposed by the 
Commission have been fulfilled. 

Appellants now assert that the City's approval of this residence fails to comply with various 
water and visual resource policies of the LCP; as well as with a grading condition of the 
subdivision and a water conservation policy that is not part of the LCP. Staff recommends that 
the Commission, after public hearing, determine that no substantial issue exists with respect 
to the grounds on which the appeal has been filed in part because the conditions of the 
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original subdivision have been fulfilled, including the relevant findings of water availability; and 
because the grading of the lot in question was done consistent with the Commission's 
requirements. 

I. SUMMARY OF APPELLANT'S CONTENTIONS (See Exhibit 1 for the full text) 

The appellants contend that the City's approval of the house is inconsistent with the following 
sections of the LCP: 

1. Policies 12.01 and 12.06(a) which protect scenic vistas to the ocean. 

2. Policy 3.01 where it must be shown that adequate water service is available to 
new construction. 

3. Policy 3.03 which requires the City to show it can implement its Water 
Management Plan. 

4. Policy 3.04(3) where the City must show its water management plan provides 
for adequate safeguards to protect coastal stream environments. 

5. Policy 3.05 which requires the City to produce a five-year Capital Improvement 
Program for sewer and water service. 

6. Failure to comply with Measure F concerning compliance with water 
conservation requirements. 

In addition, the appellants state as reasons for their appeal the following issues, which do not 
involve the LCP: 

1. Failure to comply with Condition D3(f) of tract 1996 which requires finished 
grade to not exceed the minimum needed for flood-proofing and to not exceed 
the finished grade as shown on the 1991 City-approved grading plan. 

2. Failure to fulfill the mandate of Measure I concerning compliance with water 
conservation requirements. 

II. LOCAL GOVERNMENT ACTION 

On March 2, 1998, the Morro Bay Planning Commission approved five single family dwellings, 
including this one, on vacant lots in the Cloisters subdivision. Approval of the five houses was 
appealed to the City Council. On April 13, 1998, the City Council upheld the decision of the 
Planning Commission. 

Ill. APPEAL PROCEDURES 

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal 

• 

• 

development permits. Developments approved by cities or counties may be appealed if they • 
are located within the mapped appealable areas, such as those located between the sea and 
the first public road paralleling the sea. Because this project is appealed on the basis of its 
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location between the sea and the first public road paralleling the sea, the potential grounds for 
an appeal to the Coastal Commission include not only the allegation that the development 
does not conform to the standards set forth in the certified local coastal program but also the 
allegation that the development does not conform to the public access policies of the Coastal 
Act. However, no such allegation has been made in this case. 

Staff notes that disputes regarding condition compliance of the subdivision with the coastal 
development permit and with the terms of uncertified or partially certified City ordinances are 
not grounds for appeal under the Coastal Act. Revisiting the 1992 coastal permits is also 
inappropriate because the Commission found that the project, as conditioned, was consistent 
with the certified lCP. The lCP policies on which that decision was based have not changed 
over the past six years. 

IV. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 

Staff recommends that the Commission, after public hearing, determine that no substantial 
issue exists with respect to the grounds on which the appeal has been filed, because the City 
has approved the proposal in a manner that is consistent with the certified local Coastal 
Program. 

MOTION: Staff recommends a YES vote on the following motion: 

I move that the Commission determine that Appeal No. A-3-98-37 raises NO substantial issue 
with respect to the grounds on which the appeal has been filed . 

V. RECOMMENDED FINDINGS AND DECLARATIONS 

1. Project Description and Background 

The project at issue is a single family dwelling on a vacant lot in the Cloisters subdivision. On 
July 9, 1992, the Commission found that the subdivision was consistent with the Morro Bay 
lCP and approved it on appeal subject to special conditions. The special conditions required 
Commission certification of a water management plan for the City prior to recordation of a final 
map; City certification that water was available to serve the subdivided lots; limited the 
elevations of finished grade; imposed height limits of 14 feet, 17 feet, and 25 feet for houses 
on specified lots; and required an expanded wetland mitigation area. All of the conditions 
imposed by the Commission have been fulfilled. 

Although many issues were raised by the appellants in the appeal of the original subdivision, 
the major issues, as reflected in the Commission's 1992 action, concerned the adequacy of 
the City's water supply, filling of wetlands, landform alteration, and protection of public views-
essentially the same issues raised by this current appeal of a house in the subdivision. The 
following Findings explain why the appeal raises no substantial issue in terms of conformance 
with the certified Morro Bay local Coastal Program (lCP) . 
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2. Policies 12.01 (Scenic Views), 12.06(a) (Visual Compatibility), and Coastal Act 30251 

Appellants allege a "failure to comply with LCP Policy 12.01 and 12.06{a) and Resource Code 
Section 30251, which sections protects [sic] scenic vistas to the ocean." Staff notes that 
Coastal Act section 30251 is not part of the certified LCP and thus does not provide valid 
grounds for appeal. 

LCP Policy 12.01 states: 

The scenic and visual qualities of coastal areas shall be considered and protected 
as a resource of public importance. Permitted development shall be sited and 
designed to protect views to and along the ocean and scenic coastal areas, to 
minimize the alteration of natural land forms, to be visually compatible with the 
character of surrounding areas, and where feasible, to restore and enhance visual 
quality in visually degraded areas. New development in highly scenic areas such 
as designated on Figure 31 [which includes the Cloisters site], shall be 
subordinate to the character of its setting. 

Policy 12.06(a) states: 

New residential development in areas designated on Figure 31 as having visual 
significance [which includes the Cloisters,] shall include as appropriate the 
following: 

a. Height/bulk relationships compatible with the character of surrounding areas or 
compatible with neighborhoods or special communities which, because of their 
unique characteristics, are popular visitor destination points for recreation uses. 

In 1988, the Commission certified Morro Bay LCP Amendment 3-88, as modified. Among other 
things, that amendment created a northbound view corridor across the Cloisters site in addition 
to the already required southbound view corridor and limited structure heights in both the north 
and south ends of the site to 14 feet. The applicant then filed suit against both the City and 
the Commission over the view corridors and height limits of LCP amendment 3-88. A 
subsequent Settlement Agreement among the parties to the lawsuit ended litigation. 

In 1990, the Commission certified Morro Bay LCP amendment 2-89, which incorporated the 
Settlement Agreement. The amendment decreased the view corridor in the northern portion of 
the property by 50 feet and by 1 00 feet in the southern part of the property and increased the 
maximum allowed height in the southern part from 14 feet above grade to 25 feet above grade 
with finished grade above flood level to be determined by the City Engineer (see Exhibit 4, p. 
22). Height of houses in the north part of the site remained at 14 feet, as certified by the 
Commission in LCP amendment 3-88. 

In the 1992 appeal of the subdivision, the Commission found that, as conditioned, the height of 
the proposed houses on each lot was "consistent with the adopted LCP of the City of Morro 
Bay regarding protection of visual resources." In particular, the Commission imposed 
Condition 3a., which states: 

... 

• 

• 
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No structure in the south cluster (lots 46 through 120) shall exceed 25 feet in 
height above finished grade. Further, on lots 49 through 58, 89, 90, 93, 95, 101, 
104, 108, 110, 112, 113, 115, 116, 118, 119, and 120 no structure shall exceed 
25 feet above finished grade; on lots 91, 92, 94, 96 through 100, 102, 103, 105, 
106, 107, 1 09, 111, 114 and 117 no structure shall exceed 17 feet in height 
above finished grade; and on lots 46, 47, 48, and 59 through 88 no structure shall 
exceed 14 feet in height above finished grade (See Exhibit E [Exhibit 4, p. 22]). 
Finished grade shall not exceed the minimum elevation necessary to flood-proof 
future residences nor shall it exceed finished grade as shown on the grading plan 
for the project approved by the City of Morro Bay on December 9, 1991. 

5 

Houses on the lots along the south property line, which abuts Morro Bay High School, are all 
allowed to be 25 feet tall. Cypress trees along the school's north boundary, planted some 35 
years ago to provide a windbreak and screen the school from Highway One, also partially 
block the view of Morro Rock from southbound Highway One. Based on this fact, the 
Commission found: 

[b]y limiting the number of houses 25 feet above finished grade to one-third of the 
total in the south Cluster and requiring their location nearest the trees on the High 
School property, there will be no significant further impairment of the view of 
Morro Rock and the project can be found consistent with LCP Policy 12.01. 

With respect to the overall mix of heights the Commission found the following: 

The existing view of Highway 1 across the site toward the southeast presents a 
stair-stepped appearance leading toward Morro Rock. Grasses, coyote brush, 
and willow on the site and cypress tress just beyond the south boundary of the 
site, in ascending order, lead the eye from ground level upward to the Rock. A 
mix of 14, 17, and 25 foot heights above finished grade will allow for a 
continuation of this stair stepped view. Heights greater than 25 feet or all 
structures at 25 feet would impair that view. Special Condition 3 allowing only 25 
two-story houses (25 foot height limit), 17 houses 17 feet in height, and 33 
houses 14 feet in height will provide a mix of heights in the southern cluster and 
protect significant coastal views from further impairment. The Commission finds 
that only with the imposition of Special Condition 3 can the project be consistent 
with the adopted LCP of the City of Morro Bay regarding the protection of visual 
resources. 

As mentioned above, because the Cloisters site is in the floodplain, Condition 3a also limited 
fill on the site to the minimum necessary for flood protection but in no case could finished 
grade exceed the heights shown on the grading plan for the project approved by the City of 
Morro Bay on December 9, 1991. 

This coastal development permit is for lot 94 in the south cluster of the Subdivision. Under 
Condition 3a, the house on this site must not exceed 17 feet in height above finished grade. 
Finished grade can not exceed the minimum elevation necessary to flood-proof future 
residences and in no case may it exceed finished grade as shown on the grading plan for the 
project approved by the City of Morro Bay on December 9, 1991 . 
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Commission staff have reviewed the as-built grading plan for the subdivision (Tract 1996 
Grading Plans, Central Coast Engineers, 9/23/96), which shows the finished grade after 
grading was completed. The plans are signed by the City's licensed engineer. These plans 
indicate that the finished elevations are at or below those required by Condition 3a. In 
addition, staff has determined that the finished grade: 1) does not exceed the minimum 
elevation necessary to flood-proof future residences; and, 2) does not exceed finished grade 
as shown on the grading plan approved by the City of Morro Bay on December 9, 1991. 
Staff's flood elevation analysis is summarized as follows: 

The predicted 100-year probability stormwater inundation level is elevation 16.3 feet. A 
30-inch culvert is needed to drain this tract. Full effectiveness of the culvert during the 
100-year storm event therefore requires the outlet flow line to be at 16.3 feet and the inlet 
at ±16.8 feet to provide the necessary gradient for the water to effectively flow through 
the pipe. This means the top of the culvert at the inlet would be at least elevation 19.3, 
at theoretical full effectiveness during a 100-year storm event. Therefore, because the 
actual culvert outlet and inlet elevations are 13.2 and 13.7 feet respectively, the culvert 
will not be operating at optimum efficiency during such a storm event. Therefore, we 
believe the low point on the bank of the drainage swale (18.6 ft.) rather than the culvert 
will be the controlling elevation. The adjoining lot elevations are 17.7 feet, barely 
adequate to avoid flooding of a finished floor level if a 1-foot+ foundation height is 
assumed. The other lots in the tract are graded to provide about a 4 foot elevation 
difference over a 400 foot distance, to insure runoff flow towards the culvert invert. This 
will provide a 1 percent gradient, barely adequate for storm conditions. Accordingly, we 
conclude that the lot elevations could not be any lower and still meet minimum flood 
avoidance standards. 

Finally, the house's architectural elevations also show structure heights consistent with the 
Commission's 17 foot maximum height requirement. The City has conditioned the project to 
require the submittal of a letter from a licensed surveyor, prior to either a roof nail or framing 
inspection, that certifies that the height of the structure is in accordance with approved plans 
and the maximum height limits (see Exhibit 2, p. 4). 

In conclusion, the subdivision, as approved by the Commission, was found to be consistent 
with the LCP regarding grading, finished grade heights, and proposed house heights. The as
built grading plans and the house height as shown on the architectural elevations are 
consistent with this approval. Therefore, the city's approval of a coastal development permit 
for the house is consistent with LCP policies 12.01 and 12.06(a). The appellant's claim thus 
raises no substantial issue. 

3. Policy 3.01 (Water Availability) 

Appellants allege a "[f]ailure to comply with LCP Policy 3.01, where it must be shown that 
adequate water service is available to new construction." 

Policy 3.01 states, in relevant part: 

The City of Morro Bay shall approve future growth in conjunction with water and 
sewage treatment availability. Development shall be approved only if the City 
finds that sewer and water services are available to serve the proposed use. 

• 

• 

• 
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This policy also limits the allocation of water to a model adopted by the Commission in a 1981 
permit (4-81-309) until such time as a water management plan is submitted to the Commission 
as an LCP amendment. 

Compliance with Policy 3.01 was raised in the appeal of the Cloisters subdivision. To address 
water supply issues, the Commission conditioned the subdivision as follows: 

The final map or maps may be recorded in phases, provided that no final map 
or maps for this subdivision shall be recorded until a Water Management Plan, 
as required by Morro Bay Local Coastal Program Policies 3.01 and 3.03 and 
fully incorporating the requirements of Policy 3.04, shall be adopted by the City 
of Morro Bay and certified by the Coastal Commission as an amendment to the 
City's Local Coastal Program, and until the City of Morro Bay certifies to the 
satisfaction of the Executive Director that water is available to serve the lot or 
lots within the applicable unit of the subdivision for which a final map has been 
recorded. 

In compliance with this condition, the City submitted a water management plan to the 
Commission 1995, which the Commission certified as an amendment to the LCP. On May 21, 
1996, the Executive Director approved the City's certification that water was available to serve 
the lots within the Cloisters subdivision. Thus, the overall subdivision is consistent with Policy 
3.01 . 

In the case of this specific single family development, the City has further found that water is 
available through its standard application of the existing retrofit requirement. In particular, the 
City requires that prior to the issuance of a building permit, "all necessary water equivalencies 
for the proposed use shall be obtained by the applicant; and a determination made that water 
service is available for the proposed use." The City's planning director has confirmed that prior 
to issuance of the building permit, the applicant must submit documentation that shows that 14 
dwellings have been retrofitted. This would produce twice as much water as is needed by this 
single family use. No increased water demand will be created by this project. Staff notes that 
as of this writing, there were approximately 1500 - 1800 residential structures available for 
retrofitting in the City of Morro Bay. In addition, as discussed in City of Morro Bay LCP 
amendment 1-97, the City is now receiving state water, which substantially relieves the supply 
pressures that have previously been of concern in the City (see Staff Recommendation for 
LCP amendment 1-97). In summary, because this project is in effect required to create its own 
water, prior to the issuance of the building permit, no substantial issue is raised with respect to 
compliance with Policy 3.01. 

4. Policy 3.03 (Water Management Plan) 

Appellants allege a "[f]ailure to comply with LCP Policy 3.03, which condition requires the City 
to show it can implement their Water Management Plan." Policy 3.03 states: 

The City may develop a specific, comprehensive, long-range water plan which 
will implement water management policies that will provide water service 
consistent with sound resource planning. New water and sewer services to 
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previously unsubdivided areas shall not be approved until a Water Management 
Plan has been developed, adopted, and submitted for Coastal Commission 
review and approval as a subsequent amendment to the LUP. 

Policy 3.03 does not apply to the approval of a coastal development for a house in an area 
that has already been subdivided. This house is in an area that has been subdivided. Further, 
a water management plan was in fact certified by the Commission in 1995. Therefore, the City 
action is not inconsistent with Policy 3.03 and no substantial issue is raised. 

5. Policy 3.04 (Environmental Safeguard for Coastal Waters) 

Appellants allege a "[f]ailure to comply with LCP Policy 3.04(3), where the City must show its 
water management must provide for adequate safeguards to protect coastal stream 
environment." Policy 3.04(3) requires that the water management plan ensure that there will 
be an "adequate groundwater supply to protect the biological productivity of coastal waters 
including riparian stream corridors .... " Policy 3.04 does not apply to approval of a coastal 
development permit for an individual house but to the approval of a water management plan. 
Therefore, the City's action is not inconsistent with Policy 3.04(3) and no substantial issue is 
raised. Staff notes that the water management plan has been certified by the Commission, in 
part on the basis of its being consistent with the Environmental Sensitive Habitat policies of 
Chapter 3 of the Coastal Act (LCP Amendment 1-94). 

6. Policy 3.05 (City Capital Improvement Program) 

• 

Appellants allege a "[f]ailure to comply with LCP Policy 3.05 which requires the City to produce • 
a five year Capital Improvement Program for sewer and water improvements." Policy 3.05 
states that the City shall adopt a five-year Capital Improvement Program for sewer and water 
service maintenance and improvements but does not propose a moratorium on construction 
until a Capital Improvement Program is in place. At the time of adoption of this policy, the City's 
sewer and water infrastructure was in poor condition. The purpose of the policy was to 
conserve water by upgrading the water and sewer systems to reduce leaks, etc. Since that 
time the City has replaced water lines and upgraded the sewer system. Thus, the primary 
concerns addressed by Policy 3.05 have now been addressed. Moreover, Policy 3.05 does 
not apply to the approval of a coastal development permit for a house. No substantial issue is 
raised because Policy 3.05 does not apply to the approval of a coastal development permit for 
a house. Therefore, the City action is not inconsistent with Policy 3.05 and no substantial 
issue is raised. 

7. Measure F (Water Conservation) 

Appellants allege a "[f]ailure to fulfill the mandate Measure "F" ... concerning compliance with 
water conservation requirements." 

Measure F was an initiative passed by the voters of Morro Bay in 1984. Only two of Measure 
F's 10 sections, sections 3 and 4, have been certified by the Commission as LCP 
amendments. Section 3 governs the maximum number (77) and mix (multi-family and single 
family) of residential building permits that can be issued each year. Section 4 limits the 
amount of water for commercial and industrial building permits to no more than 130 percent of • 
the residential allocation. 
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Section 3 potentially affects the appealed house in that the City can issue no more than 77 
residential building permits per year. Thus, a building permit for the house would not be issued 
if it would be building permit number 78. However, the City action that has been appealed is 
the approval of a coastal development permit, not a building permit. Section 3 does not apply 
to actions on coastal development permits. Therefore, no substantial issue is raised by this 
element of measure F. Staff does note, though, that as of this writing, the City of Morro Bay 
has issued 14 single family dwelling building permits for the year to date, and that 42 more are 
in process, including 11 for single family dwellings in the Cloisters subdivision. The first 
dwelling in the Cloisters subdivision received the fifth building permit for the year. 

Section 4 limits the amount of water that commercial and industrial building permits require to 
no more than 130 percent of the residential allocation. The appeal concerns a single family 
dwelling, not a commercial or industrial building. Section 4 does not apply to the approval of a 
coastal development for a house. Therefore, no substantial issue is raised by this element of 
measure F. 

8. Non-LCP Issues Raised by Appellants 

The appellants' state as additional reasons for their appeal the following issues, which do not 
involve the LCP: 

a. Cloisters Subdivision Condition D3(f) (Finished Grade) 

Appellants allege that the City's approval of this single family dwelling "fail[s] to comply with 
Condition D3(f) Tract Tract 1996 (Cloisters) which conditions govern the grading of the 
property." 

This City condition of the Cloisters subdivision required finished grade to not exceed the 
minimum needed for flood-proofing and to not exceed the finished grade as shown on the 
1991 City-approved grading plan. The requirement is also reflected in condition 3a of the 
Commission's 1992 approval of the subdivision, which states in part: 

Finished grade shall not exceed the minimum elevation necessary to flood-proof 
future residences nor shall it exceed finished grade as shown on the grading 
plan for the project approved by the City of Morro Bay on December 9, 1991 
(see Exhibit 4). 

The issue raised here is really one of condition compliance with specific terms of the Coastal 
Development Permit issued for the subdivision. If the grades and house elevations were 
inconsistent with the conditions of the subdivision, an enforcement action, rather than appeal 
would be the appropriate procedure for redress. No LCP policy or Coastal Act public access 
issue is raised by this claim. However, staff notes that the City engineer has stated in the 
public record that the finished grade is consistent with condition 3a. Moreover, as discussed 
earlier, Commission staff have reviewed tberdltAbtlittu:llnrdiltg3d glaotie iBgt1JJlSitty.!rttlwil6it;\6sldition 3a. 
engineer and have not found any inconsistency with the grading plans originally approved. 
Nor does finished grade exceed the minimum elevation necessary to flood-proof future 
residences. No evidence, such as a survey, has been presented to indicate that grades are 
inconsistent with the 
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subdivision approval. See Finding 2 above, for discussion of grading issues related to • 
potential visual impacts. 

b. Measure I 

Measure I limits the amount of savings from retrofitting that can be allocated to a new use to 
no more than one-half of the savings. Furthermore, Measure I prohibits the City from allocating 
water to a new use based on water savings derived from projects performed by the City or on 
City managed property; projects that had previously earned water saving credits; replacement 
of City water pipes; and mandated projects or measures (such as forced rationing of water use 
or compulsory retrofitting of private property). Measure I also defined the word "projecr to 
mean" ... any measure, act, process or procedure by which the consumption of potable city 
water may be assumed, or expected, to decrease and thereby legally permit the allocation of 
city water to new use." Measure I is not certified as part of the LCP, although it is proposed for 
certification in pending LCP amendment 1-97. Because Measure I is not currently part of the 
LCP, it is not a valid grounds for appeal. Thus, no substantial issue is raised by this claim. 
Staff notes, however, that the City's approval complies with Measure I. 

9. Conclusion 

None of the issues raised by the appellants are substantial issues in terms of consistency with 
the certified LCP. In fact, most of the issues raised are the same issues that were raised on 
the appeal of the Cloisters subdivision. The subdivision, as Conditioned by the Commission, 
was found to be consistent with the LCP. The as-built grading plans are consistent with the • 
Commission's approval. The house is consistent with the height limits imposed by the · 
Commission. Overall, the Commission finds that no substantial issues are raised by the 
appeal. 

• 
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APPEAL FROM COASTAL PERMIT COASTP.L COiv1MiSqlO~J 

DECISION OF LOCAL GOVERNMENT CENTA.CIL COAS~f AREA 

Please Review Attached Appeal Information Sheet Prior To Completing 
This Form. 

SECTION I. Aoae11ant(s) 

Name, mailing address and telephone number of appellant(s): 

Warr~n Dorn P.o. Box 601 
N=d Ro~uWaj 150 Forw05~ 
:O.J. FU1lk: P.O. Box 6291 
13eru..:.e Helvin 2¥,B El:m A. 

Morro Bay, CA. 93443 (805) 772-8414 
Ho:~: ... o D~.z, CA. 93442 (805) 516 9300 
Lo:s 0505* CA. )93412 (80:';) 529 063[2 · 
·:rcrre Ba 0

; C.?C.d93•142Ph(805) 772 49/9 
rea o e one No. 

SECTION II. Decision Being Appealed 

• 1. Name of local/port 
government: ______________ ~c~i~t~v~O~f~~~.o~r~r~o~B~a.v __________________ __ 

I 

• 

2. ·Brief description of development being 
appealed:~~~Sui~n~g~J~e~f~a~m~1L.lLy~1unwoMuAs~e~.~own~e~aun"d~o~nwe~h~a~J~f~s~t~o~r~iAc~s~(~17 ~•et high) 

3. Development's location (street address, assessor's parcel 
no., cross street, etc.): 2225 Emerald Circle 065-388-049 

Near Coral Place 

4. Description of decision being appealed: 

a. Approval; no special conditions: ____ _ 

b. Approval with special conditions: __ ~~--------------

c. Denial=----------------------------------------~--

Note: For jurisdictions with a total LCP, denial 
decisions by a local government cannot be appealed unless 
the development is a major energy or public works project. 
Denial decisions by port governments are not appealable. 

TO BE COMPLETED BY COMMISSION: 

APPEAL NO: xt-:g .. tl-<1& -';It" tJ 3.1 
DATE FILED: "1/.:zv/-tt-' 

(I • 

DISTRICT: fi?n.f~ (;..___; 



APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT {Page 2) 

5. Decision being appealed was made by (check one): 

a. __ Planning Director/Zoning c. _Planning Commission 
Administrator 

b.X~City Council/Board of 
Supervisors 

d. _Other 

6. Date of local government's decision: Al,;lril 13, 1998 

7. Local government's file number 1if any): CUP27 97/CDP 74 97R 

SECTION III. Identification of Other Interested Persons. 

Give the names and addresses of the following parties. (Use 
additional paper as necessary.) 

a. Name and mailing address of permit applicant: 

• 

B:eyoto Marra Bay ot, BrunoBosio 1685 Tanglewood San Luis Obispo, CA. 
93401 

b. Names and mailing addresses as available of those who testified 
(either verbally or in writing) at the city/county/port hearing(s). 
Include other parties which you know to be interested and should 
receive notice of this appeal. 

(1) Lee arHi ianay Luca-; 16"' A:zure St. Morro Bay, CA. 9344~ 
Ray McKQll,igott 419 Sontb Bay Blvd. Morro Bav, CA. 93442 

( 2) 

( 3) 

( 4) 

• 

SECTION IV. Reasons Suoporting This Aopeal 

Note: Appeals of local government coastal permit decisions are 
limited by a variety of factors and requirements of the Coastal 
Act. Please review the appeal information sheet for assistance 

e1C 1 J ,2. • 
A-3- 1S-31 

in completing this section, which continues on the next page. 
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3) 

State briefly your reasons for this appeal. Include a summary 
description of Local Coastal Program, Land Use Plan. or Port Master 
Plan policies and requirements in which you believe the project is 
inconsistent and the reasons the decision warrants a new hearing. 
(~se a_9~itiona1 paper as_n~e~t;g~,~ary.) 

1) Failure to comply with Condition D3(f) Tract Tract 1996 (Cloisters) 
which conditions govern the grading of the property (2} Failure to 
comply with LCP Policy 12.01 and 12.06(a) and Resource Code Section 
30251, which sections protects scenic vistas to the ocean. (3) Failure 
to fulfill the mandate Meaure "F" and "I" concerning compliance with 
water conservation requirements. (4) Failure to comply with LCP Policy 
3.01 where it must be shown that adequate water service is available 
to new construction. (5) Failure to comply with LCP Policy 3.03, which 
condition requires the City to show it can implement their WAter 
Management Plan. (6) Failure to ccm~ir· with LCP Policy 3.04(3), 
where the City must show its water management must provide for adequate 
~afeguards to protect coastal stream environment (7) Failure to comply 
with LCP Policy 3.05 which r~quires the City to produce a fivA ~ear 
eapital Improvement Program for sewer and water lmproveme~ts. 

~See statement. Re-a·sons .:fo-r Ap¥J'eai) 
- - - - ---· ' ~ - ' f .. - ' . ..... . ...... 

Note: The above description need not be a complete or exhaustive 
statement of your reasons of appeal; however, there must be· 
sufficient discussion for staff to determine that the appeal- is 
allowed by law. The appellant, subsequent to filing the appeal, may 
submit additional information to the staff and/or Commission to 
support the appeal request. 

SECTION V. Certification 

The information and facts stated above are correct to the best of 
my/our knowledge. 

Signature of Appellant(s) or 
Authorized Agent 

~~~~~~~~~te~~~:~·Q~~~/~1~~~~~-----
If signed by agent, appe11ant(s) 
must also sign below. · 

Section.VI. Agent Authorization 

I/We hereby authorize to act as my/our 
representative and to bind me/us in all matters concerning this 
appeal. 

Signature of Appellant(s) 



Page two • 
Appeal of Five Single family homes in the Cloisters 
April 19, 1998 

Reasons for agpeal APR 2 4 1998 

1. Grading, Drainage and visual 

CO CALIFORNIA 

CEN¥klr ~~~r~~w~~ 
The developer elevated the subject lot to a greater height 

than permitted by the Condition of Approval 3D(f) as approved by 
the City Council. City staff claims the finished level was 
dictated by the developers original grading plan which considered 
drainage on the property and the flow of sewerage to trunk lines. 
We believe the approved configuration was designed primarily for 
the purpose of raising the lots to obtain views to the ocean by 
residents of the property. Not satisfied with the developers 
grading plan, the Planning staff changed the condition to make the 
design of grading so that it would place the level of the lot at 
the lowest level at least one foot above the flood plain and still 
effectively sewer and drain the property. There could have been • 
other drainage plans devised that would meet the intent of that 
Condition of approval. Because the staff changed in the interim, 
the developer ignored the new condition and continued to use the 
original grading plan. That plan was accepted and processed by the 
Public Works Department. 

As a case in point, the Atascadero Beach tract was not elevated in 
1968 as was the Cloisters and the homes constructed on Beachcomber 
Drive are at a minimum ten feet lower than the most western lots on 
the Cloisters. They have no sewer or drainage problems. Highway 
One is elevated about ten feet over the natural grade of the 
Cloisters. Had the lots not been constructed as they were, the 
public would have a clear view over the structures to the ocean 
(except for the proposed two story houses). If it were not for the 
dense shrubbery, views of the ocean can be seen over the Atascadero 
Beach Tract. By elevating the property as the developers did to the 
constructed elevation, any structure built will obscure the views 
to the ocean from Highway One. 

The viewshed requirement as stated by the condition would 
implement the visual policies of the Morro Bay Local Coastal Plan 
and Section 30251 of the Coastal Act. The City Zoning Ordinance 
requires a demonstration of height and bulk for any structure built 
in the viewshed and this would be particularly true of the house 
built in excess of fourteen feet. consequently, we implore the • 
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Page three 
Appeal of five single family homes in the Cloisters 
April 19, 1998 

Council and the coastal Commission (if necessary) to obtain 
elevations of the property and if alternatives are found to 
implement the Coastal Policies, the Coastal Act and the Condition 
of approval, steps should be taken to correct the noncompliance. 

2. Water Supply 

Failure of the City Council to fulfill the mandate of measures 'F' 
and 1 I' enacted by the people of Morro Bay and the consequential 
failure of the Council to comply with Local Coastal Policy 301, 
303, 304 ( 3), and 305. The enacted water conservation measures 
guarantee that owners of the property be assured a water supply as 
a condition of land use and building permit approval. The 
implementation features requires a builder to assure the City there 
is sufficient water savings connected with the development so that 
no.additional water supply is needed. 

After the Water Management Plan was adopted by the Council, the 
Council began taking steps to implement the Plan by securing 
additional sources of water, i.e., state Water and a permit to 
operate the desalination plant. It was presumed, and rightly so, 
that these sources of water together with the existing sources from 
the Morro and Chorro basins would be sufficient to build out Morro 
Bay and supply water to the Cloisters. However, before these 
operations were put together into an operative system, several 
adverse actions have deterred the City from achieving those goals. 
The State of California placed severe restrictions on the Chorro 
wells, thus removing this source from implementation. The City 
filed suit against the state to retrieve what they think is their 
right to that water. Until that law suit is resolved and the City 
is able to obtain full appropriation to the water supply, it cannot 
be considered a source of water for the long range goals of the 
City. 

Next the City tried to obtain rights to operate the desalination 
plant. Cayucos (co-owner of the sewer plant) would not let the 
City use its joint outfall to discharge saltwater brine from the 
plant. Next, the City went to PGand E to seek an agreement to use 
their outfall. It is our understanding PG and E authorized use of 
its outfall. That permit is revokable at any time. Based upon 
this agreement, the City was able to obtain a permit from the State 
to use the plant as a source of water so long as the agreement was 
in effect. But temporary use of the outfall cannot be considered 
in the long range goals of the City and therefore the Desalination 
plant cannot be a source of water used fqr development purposes as 
a means of satisfying the Coastal Plan policies until a permanent 
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ocean outfall is found for the salt brine. According to employees 
who have operated the Desalization Plant, the initial temporary use 
of the plant to purify brackish water caused severe clogging of the 
membranes which will require very costly repairs to make the plant 
operative. 

On every chart supplied to the City showing total water supply 
verses total water needs, the City cannot state it has an adequate 
supply under the terms of the Local Coastal Plan policies until the 
City clears these impediments. A single family house is 
'development' under the definition as used in the Coastal Act and 
the Local coastal Plan. 

3.A Promise to tbe People of Morro Bay 

• 

The subdividers argued before the City Council in 1990, that they 
intended to sell vacant improved lots and the subsequent owners 
when they decided to build would place their name at the bottom of 
the waiting list maintained by the city for prospective home 
builders. Consequently, the developers agent said there would be • 
no houses built for some years to come. By that time, the City 
would have worked out its water problems. The developer had· 
already placed all lots on the waiting list in anticipation of this 
process. The Council suggested the developer remove all lots from 
the waiting list in order to allow the new owners to progressively 
place their names on the waiting list when they decided to apply 
for a building permit. The presumption being that this was fair 
and equitable treatment of the people who owned vacant lots and 
had already signed the waiting list. 

Since that time, the City produced and adopted a Water Management 
Plan, voted to obtain rights to some State water, bought a 
desalination plant, and entered into a lawsuit with the State over 
a dispute about entitlements from the City wells. The sum total of 
these action leaves the City without a legal entitlement to a 
sufficient amount of water to serve the City. The City does riot 
have a clear and unrestricted appropriations from the Chorro Valley 
wells until the lawsuit is settled and the State Water Resources 
Commission grants approval to their entitlements. Although the 
City has obtained a permit to operate the desalination plant, it 
has done so with what we understand to be a revokable agreement 
from P.G. and E. to use their ocean outfall for discharging salt 
brine from the plant. Until the City obtains discharge standards 
from Water Quality Control Board using a permanently defined ocean 
outfall, the City cannot claim the Desalter to be an additional • 
source of water supply for purposes of complying with LCP Policy 
#301. Also, the plant needs to be verified as workable. 
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Appeal of five single family homes in the Cloisters 
April 19, 1998 

Enclosed is a page of the Boyle Engineering Report, TABLE 12-2 
which table describes the various sources of water supply available 
to the City and the amount of water needed by the year 2000 and 
2010. If you remove the Chorro Valley wells (subject to judgment 
of the court) from that chart, the total supply available does not 
supply enough water to serve the City in the year 2000. In two 
scenarios, the Desalter is shown as a source of supply, which 
unless there is a permanent arrangement for discharge, it also 
cannot be used as a water source in this chart and therefore 
reduces the available water that much more.The water issues would 
not appear in this appeal if it were not for the fact that the City 
must clear up these impediments before they can claim these sources 
of water as an implementation to their Water Management Plan. 

This appeal is signed by the following persons 

Wa~n Dorn President, Morro Bay Beautiful 
P.O. Bo 6 rro Bay, California 93443 

Beautiful 

Table 12-2 Yields of State Water Allocation 
Water Management Plan, Boyle Engsineering Corp. 

t~<f>rl 
A- 3- ~' -3':}-
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Punk 1tfver Consultants 

Planning • Environmental Studies • Mediation • 

April 23, 1998 

Steve Guiney 
State Coastal Commission 
725 Front St, Suite 300 
Santa Cruz, CA 95060 

SUBJECf: Cloisters Subdivision, Appeal of Coastal Development Permits for 2233 Emerald 
Circle, 2749 Indigo Circle, 2050 Emerald Circle, 2225 Emerald Qrcle and 2751 Indigo Circle 

Dear Steve: 

I request that I be included as an appellant with Mr. Warren Dom, Mr. Bernie Melvin and Mr. Ned 
Rogoway for the appeal of the Planning Commission approval of the Coastal and Use Permits 

. . ... granted for. the five hom~s listed al:love. ~request that my letter.be ~nc~uded as. an ~ttachmeD:t to the 
letter submitted this morning by the three individuals listed above. I authorized Mr. Rogoway to 
sign an appeal letter on my behalf. My reasons for appeal are as follows: 

The Qty made a pact with the State Coastal Commission in 1982. In that compact, the Coastal 
Commission agreed to give the City the authority to administer coastal permits locally in return for 
the promise that the City would comply with and enforce its Local Coastal Plan. The City has 
clearly broken its pledge. For example, for almost a year, the City has ignored hundreds of tons of 
rock placed on the top of Morro Creek bank at the Silver City Mobile Home Park, this despite the 
fact that a Coastal Permit would be required. The three foot tall rock is still siting on the bank 
today. That same rock had been required to be removed by the EPA, was removed by Madonna 
Construction and then was brought back by Silver aty. 

This is only one example. The Cloisters project is another. Despite inadequate water resources 
and an improperly graded site, the City has forged ahead in promoting this development. The 
Coastal Commission admonished the City just last week for relying heavily on unreliable State 
Water and Chorro Valley water. This is the same water source that the City's Public Works 
Director used over a year ago to justify allowing the recording of the Cloisters Subdivision. When 
the City allowed the 120 lot subdivision to be recorded, it jeopardized higher priority uses such as 
agriculture, fishing industry and tourist serving uses. (see my previous comments in previous 
letters to your agency about the City's over drafting of the Chorro and Morro Creek groundwater 
basins- causing salt water intrusion in both basins and the degradation of the habitat in the Morro 
Estuary Watershed). 

P .0. Box 6291, Los OSos, CA 93412 
(805) 528-0632 • FAX {805} 528-2423 • email: RIVERFUNK@aol.com 

• 

• 
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Then there is the issue o. 11ding heights. The original pennits ft 'is .subdivision required that 
lots be lowered to reduce the visual impact of the houses. The condition was similar to that for the 
Point Subdivision, where considerable earth was removed from the site in order to keep the roofs 
of the homes below the height of the bluffs. However, when Cloisters was graded, they took the 
dirt out of the central pond and excessively ftlled the lots. During the winter of '96-'97, some lots 
had as much as 10 feet of fill added and much of the southern portion had 6 to 8 feet of fill added! 

Since the lots were improperly graded, the one story homes will actually be as tall as two stories 
and the two story homes will be as tall as three stories from the natural grade. Therefore, one story 
homes will be an effective 25 feet tall and two story homes will be 35 feet tal1 above natural grade 

. only feet from the State Beach. This clearly violates the LCP and will result in homes much taller 
than would have been allowed if the tract conditions had been followed. 

Therefore, the project, in my opinion, is not consistent with CDP Permit Precise Plan Condition 
D.3.f. on page number 5 of 19, enclosure number 2, of Mr. Lee Otter's January 13th letter to me. 
I and three other appellants have contended that the developers of the Cloisters Subdivision added 
up to 10 feet of fill to raise the lots to get better views at the sacrificing of coastal views from 
State Highway 1, which was contrary to Permit Condition D.3.f and contrmy the the Coastal Act. 

· For these reasons, all of the. houses under review··should be deiried for non.:compliance with the ·· 
building height limitations of the tract and the tract should be regraded to lower the lots which have 
been filled. 

Sincerely, 

Donald J. Funk 

CC Tim Staffel, Warren Dom, Bernie Melvin, Ned Rogoway 

P.O. Box 6291, Los Osos, CA 93412 
(805) 528-0632 • FAX (805) 528-2423 • email: AIVERFUNK@aol.com 



Water Manageroent Plan - Boyle Engineering Corp. Oct. 1993 

T.4.BLE 12-2 

Yields of State \rVa~er Alternatives 

J- --- -·-· . • · Yiefd - ~ 

During Yield 
Average Critical During 

b 
Yield !)rt?•..!ght I Worst Year Pe.~k Flow 

Alt. No. Water Source C~.£.!1.~L -·~E!!!:L {AFfYrL. ~~--~-

I 
I 

-- I 
2.A State Water Project 11551 7461 21331 826 

Morro Wells I !iCJO 2!i0 250 628 
Chorro VV~IIs (wlo Wells 8 &. 12) 11001 700 7001 1150 
TOTAL SUPPLY AVAILABLE I 2.755! 1693 '1.213 2504 

..,... _j__ 

28 State W::~ter Project ·ltssl 748 263 H2S 

& Morru Wells 500 250 250 628 
2C Chorro We lis (w/o Wells 8 & 12) 1100 '100 iOO 1 ~50 

~ E.:t:isting Desalination Plant -- 645 64!.7 -
TOTAL .SI.'PPLY AVAILt\.8LE 2755 23431 1858 2.604 

11551 7.481 2::)3 s--A ZC• State 1Nater Project ~~ 

Mmra \Neils 500 2~01 250! n2e 
---nl Chc;rro Wells (wioJ ·vVt!lls 8 & 12) 1100 7001 ! '.Jl., i 150 

Nac.irni~n:n Suppiem•~nl -- 54:; ~ll.r:l 440 
TOTAl- SU?PLY AVAILABLE ,._ r: :- 2~.!;~ 1~5~ JG4•! ~. { .) .... t 

I ··--__ ...... . 
1 

I 
TOT/\L SUPF'L Y NEEDED I 

Y:::ar 2000 1g~m! I i'€10 , -: 8pl 22.70 l- I ~ f 

Ye~r 2010 23:i01 2150 ~1 ~oj 27t!O h,..J 

. 
a Not used •.1nder •lorrna! concli1h:.ns 

Subtract Chorro Wells from Total 

b Does not indude a r•::pl;acement r(lr Wel\ e.. -309 -131 -617 -81 b.· 

(NOTE BY NAR): Us in-; t l~e water yields on the highl igh te;d 
chart 2B & 2C, if you·~tibt~act the Chorro Wells, wh;ch are .. 
the subject of the current lawsuit, from any of the columns 
Morro Bay will not produce enough water during the year 2000 
to serve the City with the supply needed. Per capita use of 
water is measured on the average throughout tHe year, not 
just during the rainy season. 

' 

E)t.l } p.IO· 

I} - J- ct~ .. 3 r 
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NOTE BY NAR: ,, 
The M.B. staff ~~s contended in the last thr•e months, tha~ 
the City does n ··~need Morro or Chorro VAL \ well water 
The City is draw1ng only 1200 acre feet equ~~elant without 
well water entirely from the State project. These statements 
durirgthe early months of the year when per capita use is at 
its lowest i§V§!, The~e comments were intended to fend off 
criticism that the City does not have an adequate supply. 
In reality, per capita use of water rises rapidly after the 
rains stop. (see tacle 6-6 )" TABLE 6-6 . 

Month 
January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 

Monthly Peaking Factors 
for Water Demand in Morro Bay 

Monthly Peaking Factors 

1990-1992 
1990 1991 1992 Averaae 
0.99 0.94 0.85 0.93 
0.85 1.16 0.81 0.94 
0.89 0.70 0.74 0.78 
1.03 0.86 0.92 0.94 
0.98 0.91 0.99 0.96 
1.06 1.08 1.17 1.10 
1.27 1.07 1.15 1.16 
1.02 1.23 1.31 1.19 . 
1.15 1.17 1.08 U3 
0.95 0.98 1.16 1.03 
0.94 0.99 0.91 0.95 
0.88 0.92 0.91 0.90 

Month 

Value 
Used for 
Analvsis 

0.70 
0.70 
0.75 
0.95 
1.00 
1.20 
1.30 
1.32 
1.20 
1.03 
0.95 
0.90 

c--1l), I) 

l . 
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·PLANNING AND BUILDING DEPARTMENT 

NOTICE OF FINAL ACTION ON COASTAL DEVELOPMENT PERMIT 

NOTICE OF FINAL CITY ACTION 
on Coastal Development Permit No CUP 27-97(Precise Plan)/CDP 74-97R 

Applicant: Keyoto Morro Bay % Bruno Bosio 
------L~~~~~~~~~~~-------------------------

APR 2 0 1998 
Address: __ ..,..1=68=5"-T_,_an=g~le:::..;w:.:..:o~o::..::d:... ~S~L:<.:O~C~A~9::..:::3'-l4:.:.::0..:..1 ________ --roH:A:+~.n:j p;..pc,.,;pH':-, r~H-lA-A-, ---

CO;~ST!\l C(Jfv1r\J'I !S~ '0 r~ 
CENTRAL COAST A~HEA 

Project Description: Construct a new 1,906 square foot single story residence with a 550 square foot garage. 

Project Location 2225 Emerald Circle -------------------------------------------
APN No. 065-388-049 Lot Area: 8,038 sq.ft. ------------------------------- ---~-~~----
Zoning: MMRJCRRIGCIPD ----------------------------------------------
LUP/General Plan: Mixed Use Area G 

-----------~~~-------------~--------------

Filing Date: --------------------1/31198 Action Date April 13, 1998 
----~----~------------

Action By: CITY COUNCIL Action Taken: DENIED APPEAL AND UPHELD 
PLANNING COMMISSION ACTION 

Attachments: Permit, Findings, if any, and Conditions of Approval 

THIS SITE Is OUTSIDE OF THE COASTAL COMMISSION APPEAL JURISDICTION 

This City decision is appealable to the California Coastal Commission pursuant to the California 
Public Resource Code, Section 30603. Any person may appeal this decision to the Coastal 
Commission within TEN (10) working days following Commission receipt of this notice. Appeals 
must be in writing and should be addressed to: California Coastal Commission, 725 Front Street, 
Ste, 300, Santa Cruz, CA 95060, Phone: 415-427-863 E'x 2. 

mi04/IS/98 10:43 AM\S:\MSOFFICE\~1222SEMR2.PMT 

CC· W4RRE~r DOR.Wi WeD R:OGOWAY; 8BRNJB MELVJN; AND Dffi~ALD 
FINANCE ADMINISTRATION FIRE DEPARTMENT 

595 Harbor Street 595 Harbor Street 715 Harbor Street 

HARBOR DEPARTMENT 
1i7C: r:......,h.,rr~rlr:::u·"'! 

PLANNING AND BUILDING 
~" C: 4(! 'l"'l,nr ~tr.ont 

POLICE DEPARTMENT 
A ~0 Morro Bav Blvd. 

PUBLIC WORKS 
695 Harbor Street 

RECREATION AND PARKS 
I 00 I Kennedy Wav 

• 

• 
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FINDINGS 

.. 
""i'l' 

CASE NO. CUP 27-97/CDP 74-97R 
2225 Emerald Circle 

Construction of a Single Family Residence and Detached Garage 

Staff recommends that the Planning Commission make the following Findings: 

1. The project will not be detrimental to the health, safety, comfort and general welfare of 
the persons residing or working in the neighborhood; and 

2. The project will not be injurious or detrimental to property and improvements in the 
neighborhood; and 

3. The project will not be injurious or detrimental to the general welfare of the City; and 

4. The project is an allowable use in its zoning district and is also in accordance with the 
certified Coastal Land Use plan for the City of Morro Bay, and is in conformance with 
the coastal access policies of Chapter 3 of the California Coastal Act. 

5. The project is in conformance with the applicable conditions of approval for Tract 1996 
(Case No. CUP 28-90/TM 01-90); and 

6. The project design is consistent with the elements contained in the approved CC&R's for 
Tract 1996, the Cloisters, that are intended to create a unified architectural and aesthetic 
consistency and tone so that each residence will harmonize with the beauty and natural 
surroundings and coastal nature of the property. 

7. That for purposes of the California Environmental Quality Act, Case No. CUP 27-
97/CDP 74-97R is Categorically Exempt, Class 3 (CEQA Guidelines Section 15303) . 
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CONDITIONS OF APPROVAL FOR 
A SINGLE FAMILY RESIDENCE AND DETACHED GARAGE 

CASE NO. CUP 27~97/CDP 74-97R 
2225 EMERALD CIRCLE 

SC. STANDARD CONDITIONS: 

1. fw:n.it: This permit is granted for the land described in the staff report, referenced 
above, and all attachments thereto, and as shown on the attached exhibits, and on file 
with the Planning and Building Department. The locations of all buildings and other 
features shall be located and designed substantially as shown on the aforementioned 
exhibit(s), unless otherwise specified herein. 

2. Inaugurate Within Two Year: Unless the construction or operation of the structure, 
facility, or use is commenced not later than two (2) years after the effective date of this 
approval and is diligently pursued thereafter, this approval will automatically become 
null and void; provided, however, that upon the written request of the applicant, prior to 
the expiration of this approval, the applicant may request up to two extensions for not 
more than one (1) additional year each. Said extensions may be granted by the Planning 
and Building Director, upon finding that the project complies with all ·applicable 
provisions of the Morro Bay Municipal Code, General Plan and Local Coastal Program 
Land Use Plan (LCP) in effect at the time of the extension request. 

3. Changes: Any minor change may be approved by the Planning and Building Director. 
Any substantial change will require the filing of an application for an amendment to be 
reviewed and approved by the Planning Commission. 

4. Compliance with :tM..l&Yi: All requirements of any law, ordinance or regulation of the 
State of California, City of Morro Bay, and any other governmental entity shall be 
complied with in the exercise of this approval. 

5. Hold Harmless: The applicant, as a condition of approval, hereby agrees to defend, 
indemnify, and hold harmless the City, its agents, officers, and employees, from any 
claim, action, or proceeding against the City as a result of the action or inaction by the 
City, or from any claim to attack, set aside, void, or annul this approval by the City of 
the applicant's project; or applicants failure to comply with conditions ofapproval. This 
condition and agreement shall be binding on all successors and assigns. 

6. Compliance with Conditions: Compliance with and execution of all conditions listed 
hereon shall be necessary, unless otherwise specified, prior to obtaining final building 
inspection clearance. Deviation from this requirement shall be permitted only by written 
consent of the Planning and Building Director and/or as authorized by the Planning 
Commission. Failure to comply with these conditions shall render this entitlement, at 
the discretion of the Director, null and void. Continuation of the use without a valid 
entitlement will constitute a violation of the Morro Bay Municipal Code and is a 
misdemeanor. 

• 

• 

• 
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7. Acceptance of Conditions: Prior to obtaining a building permit and within thirty (30) 
days of the effective date of this permit, the applicant shall file with the Director of 
Planning and Planning and Building written acceptance of the conditions stated herein. 

8. Compliance with Morro Bay Standards: This project shall meet all applicable 
requirements under the Morro Bay Municipal Code, and shall be consistent with all 
programs and policies contained in the certified Coastal Land Use plan and General Plan 
for the City of Morro Bay. 

PB. PLANNING AND BUILDING CONDITIONS: 

I. Compliance with Conditions of Approval for Tract 1996: The approved project shall 
comply with all applicable conditions of approval for approved Conditional Use Permit 
and Tract Map, Case No. CUP 28-90/TM 01-90, including, but not limited to, required 
noise standards, residential fire sprinklers, building and fence height limitations, lot 
coverage, and undergrounding of all utilities. 

2. Design Review: The exterior finishes and materials shall remain in substantial 
conformance to the plans reviewed and on file with this approval. Any approved changes 
shall meet the intent as stated in Section 5.1 of the approved CC&R's for Tract 1996 . 

3. Setbacks: The setback of all new construction shall be measured from the property line 
or view corridor line as follows: 

Front: 20 foot. minimum 
Garage: 20 foot minimum 
Exterior Side: 10 foot minimum 
Interior Side: 10 % of the lot width, with a 6 foot maximum 
Interior Side (det. gar.): 1'-0" minimum/6'-0" from residence 
Rear: 10 foot minimum 

4. Building Height Verification: Prior to either roof nail or framing inspection, a licensed 
surveyor shall submit a letter to the building inspector certifying that the height of the 
structure is in accordance with the approved plans and complies with the height 
requirement of 17 foot maximum above finish grade as accepted by the City 
Engineer. The finish grade shall not exceed the minimum elevation necessary to flood
proof the residence, and in any event, shall not exceed the finished grade as shown on 
the grading plan for Tract 1996 approved by the City. 

5. Water Equivalencies: Prior to the issuance of a building permit, all necessary water 
equivalencies for the proposed use sh~li be obtained by the applicant; and a 
determination made that water service is available for the proposed use. 

6. Water Saving Devices: Water saving devices shall be installed in the project in 
accordance with the policies of the Morro Bay Coastal Land Use Plan and as approved 
by the Building Official. 



7. 

• 
Dust Control: That prior to issuance of a grading penn it, a method of control to prevent 
dust and wind blow earth problems shall be submitted for review and approval by the 
Building Official. 

8. Landscape Plan: Prior to issuance of a building permit, the applicant shall submit a 
landscape plan, including irrigation and hardscape details, for review and approval by 
the Planning and Building Director. Pursuant to the conditions of approval for Tract 
1996, no landscaping shall be maintained at a height exceeding the maximum allowed 
for the structure. Additionally, the criteria contained in the CC&R's, Sections 5.17-5.22 
shall be met. 

9. Maintenance of LandscapiO(~: All plant materials shall be maintained diligently to 
ensure proper health, growth, and appearance. Replacement materials shall have similar 
functional characteristics as that originally approved. Sloped areas within the view 
corridor easement portion of the lot shall be maintained in accordance with the 
provisions outlined in the approved CC&R's. 

10. Archaeology: In the event of the unforeseen encounter of subsurface materials suspected 
to be of an archaeological or paleontological nature, all grading or excavation shall 
immediately cease in the immediate area, and the find should be left untouched until a 
qualified professional archaeologist, knowledgeable in Chumash Culture, or 
paleontologist, whichever is appropriate, is contacted and called in to evaluate and make 
recommendations as fo disposition, mitigation and/or salvage. The developer shall be 
liable for costs associated with the professional investigation. 

PW. PUBLIC WORKS CONDITIONS 

1. ~ Fees required pursuant to these Public Works Conditions shall be paid at or 
mailed to the Public Works Department, 695 Harbor Street, Morro Bay, CA 93442. 
Checks shall be made payable to the City of Morro Bay. 

2. Encroachment Permits: Are issued at the Department of Public Works, 695 Harbor 
Street, prior to construction in or use of land in the City right-of-way and may be 
required prior to, building permit issuance, or as required by the City. Fees for required 
encroachment pennits are as set forth in the Master Fee Schedule adopted by the City 
Council. 

--Standard Encroachment Pennit, 
Required for standard construction per City standard drawings and specifications. 
Current fee $71.82 

--Special Encroachment Pennit, 
Required for non-standard work or encroachments in the City right-of-way. Current fee 
$35.91 plus applicable direct costs for checking, administration, and recording. 

--Sewer Encroachment Penn it, 
Required for any sewer work or construction in the City right-of-way. Current fee 
$71.82 

e)(1; ., 5 
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3. Repair & Replacement of Public Improvements: The Applicant shall repair curb, gutter, 
street, or any public improvements which were damaged by Applicant during the course 
of construction of this project. Applicant shall replace site frontage curb, berm or gutter 
at abandoned or illegal drive approach areas. 

4. Gradini and Drainage Plan: Route roof and driveway runoff to the street in a non
erosive manner and not concentrate runoff onto adjacent properties. The applicant may 
be required to submit a grading and/or drainage plan with calculations to demonstrate the 
proposed on-site drainage facilities will handle the peak run-off from the 25-year storm. 
If a proposal does not satisfy the Building Official that the parameters below will be met, 
a grading and drainage plan shall be submitted by the Applicant for approval by the 
Public Works Department and City Engineer prior to issuance of a building permit. 

5. Grading/Erosion Provisions: If grading operations extend into the rainy season, 
November 1 through March 31, an Erosion and Sedimentation Control Plan shall be 
submitted for approval. The plan shall provide for positive measures to protect against 
erosion of adjacent property and prevent sediment or debris from entering any harbor, 
waterway, ecologically sensitive area, or public roadway. The plan shall be 
accompanied by such bond or other assurance as may be required by the Public Works 
Director. (Method of dust control shall be submitted to Building Official at the 
Community Development Department) . 

6. Domestic Water Pressure Reducer: The Applicant's plumber shall install a pressure 
reducer on the private property portion of the project if in his judgment his static water 
pressure readings indicate such device should be required. (Water pressure zones in 
Morro Bay vary from 40 to 120 psi.). 

7. Domestic Water Backflow Prevention Device: If required, the Applicant is responsible 
for the installation of an approved domestic water backflow prevention device per 
MBMC chapter 13.08. Devices are generally not required for single family homes. 
Devices are usually required for irrigation systems on a dedicated water meter; systems 
which use may change in character of use ( commercil:!-1 rentals, etc.); gray water systems; 
or any plumbing system which has cross-connections or the ability to allow water of 
deteriorated sanitary quality to enter the public water supply. The installation shall occur 
prior to building permit completion approval by the City. Should the Applicant need 
further information, the City's contracted inspection provider can be reached at: (805) 
781-5544, Office of Cross-Connection Inspector, S.L.O. Cqunty Health Agency, 2156 
Sierra Way, San Luis Obispo, Ca. 93406. 

8. Sewer Backwater Valve: The sewer lateral shall be provided with a backwater valve on 
private property to prevent a blockage of the municipal sewer main from causing 
damage to the proposed project. 

9. Street Trees: Installation or removal of a tree in the City right-of-way shall be pursuant 
to the Morro Bay Municipal Code, Chapter 12.08 and the Standard Drawings and 
Specifications of the City of Morro Bay Public Works Department. 
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SITe AReA: 8,038 SF 

USE: Single Family Residence 

OCCUPANCY: R·3 

CONSTRUCTION: Type V-N. Sprinklered 

NUMBER OF STORIES: One 

BUilDING AREA: Conditioned Space 

Non-conditioned Garage 

HEIGHT RESTRICTION: IT 

lOT COVERAGE: 31% 

1,906 sf 

550sf 

PROJECT 
SITE 

93 

I 

0~'1: ;]• 
G..q "'~c~t 

&t:r. IY..qG. ~0 
&-"~c{ 

· .... ~ 
~.'{).:)!- ~ 
A"f:'·.Po*' 
~· ~· !" Q c:,"f'~~. 

e;,«-- ··..: 

·.--..... -. ---
__ .1 ---

SCALE: NTS 

/l 
/ 

"" ~ "" / / 

N 
s 

Plan 4- Lot 94 
2225 Emerald Circle 

Ill D ER SR IMG 

G R 0 U 
N 

p 
llrcltllfCf•NI • ""'""'"' • £nslflfrriro& ·lnt<rlors • l.clmlscapcllrcltiw:ruu 

)70' 5ount HICUIIA Snu.t, Soul luis Oa~:.:.WIU&HIA Jaot 1ioS/~4)·t7?f 
Virtllr~ Atdlkd • CM. H•••C'A s..,. 

~-< // 
/ '/// 

/ >0 
/ // '201-

/ / ~ 

/ '//// GJ-
/ v / 

I 

,-.t-/i 

/ / / / 
"'-... L!J . • 25.00 // • / 

'w L=32.43 / / I / 

.......... ..... ..... ·=14'51'58~// .J 
' ........ ---~ f ........ ............. ~--...5---- --- / ~---/® 7 v . / / 

• • < 



gl 
1§1. 

:;... 
< 
t:n, 

o' 
~I 
0 
:a! 
t~..' 
0 

El 
il t. 

z. 
(.!) ..... 
Vl 
:.l 
Q 

I 

~ c.: 

:0 
~ 
.-4 
:0 

~ 

:0 
:-

., 
:J 
>0 

!l 

t) 
.... 

-.... 
I() 

"" · .. 
'D 
:-.1 

' N 
:J 

·. 

Roof Height Compliance 

Low+ High= Avg. + Max .. Helght =Max. Elev. Of Roof Tpp 
2 ' 

21 .25' + 22' = 21.63'+ 17' = 38.63' 
2 

..• 'i? i;: 

.. l .' 
~· . r·: ,. 
:~\ \ 

, . .;--;::-··· ,;. 3,11\l 
J, :l .. I '; 

', ·~ 

'2. 6 \99S : .. ·.·· 
:~ · .. ; : :: ~ 

' i L ··:- .. -~~---~--"'~ , ·c· ..... ;.:; • .:;~-til'l nr~t\J.\PMt.NI 
· ·-- ·~· -M~'';r'f.IT 
L---~·-

--- r.no-AP . ~ .. 

ZZ26~ ... 

oon-. 
Q.P\ 

.... . 
,.;.~ILV .... I~. c..,../1,;:, 

C"'oloo 

~~ .. - . 
~ 

1i!P Of ~, 3'fJ,0({)1 I ~~t¥~~~iM A Otrf :t1.A>4Htft-f B~b I 
I Kaf::fff <3 17 '. 

' -< 
_j l--
t 
~ 

t 

Ill II Ill· ·- It H _.:;;-- -...::=il--~ -- H -bh f111·F~ ... :tz1-q'' 

.S·lt/11-~ 

' ' ' \ •..__ ~l'-i
1 6XI~TIHC .GRAC€ 

~?Zt"V;;oll . 

I. ·solll'HELEv ATION . scale: liB 
I 

•• • • 



FUNK RIVER CONSULT ANTS 

May 20, 1998 

Rusty Areias, Chairman 
Coastal Commission 
1400 "N.,, Street, Suite 9 
Sacramento, CA 95814 

1::r 805-52&-2423 llii5120J98 

RE: Cloisters Subdivision- Appeal of Coastal Permits for numerous residences 

To the Honorable Commissioner Areias, 

/!)2:10PM Cl213 

We have an issue with the grading of the Cloisters Subdivision in Morro Bay. This 120 lot subdivision 
was granted City and Coastal Commission Permits several years ago. The Tentative Map required that 
lots not be filled unless it is necessary to prevent flooding. This provision was added because of great 
public controversy over the potential that this subdivision had for blocking scenic views. The code and 
LCP required that building heights be determined from natural grade. The code, which was certified by 
the Coastal Commission, stated as follows: 

When measuring the various levels on a lot to calculate the height. the grades in existence 
on the lot on January 1; 1986 .shall be used: any fill added to the site since that date .shall be 
deducted from the present grade elevations ... (emphasis added) 

However, when this project was presented to the City and Coastal Commission, the applicant's engineer 
argued that lots would need to be raised to keep the future houses from flooding. A compromise was 
struck in which the developer would be permitted to fill the site as long as it was the minimum feasible. 
The following condition D.3.f. was the result of that compromise. The Morro Bay Code was similarly 
written to incorporate this language (after the subdivision was approved). Remember, if it wasn't for the 
potential flooding of the site, the building heights would be determined by the elevation before fill was 
added. 

f. Finished grade within the north and south lot areas shall only exceed existing grade by the 
minimum fill necessary to meet flood plain elevation requirements and tract drainage, 
engineering and utility design criteria as determined by the city engineer in sole discretion. 
The final grading plan for this site shall be reviewed to insure that the natural grade is not 
elevated beyond the levels necessary to meet flood plain elevation requirements and tract 
draina~e. engineering and utility design as determined by the city engineer in his sole 
dtscretion. 

In order to protect public visual access from Scenic Route 1, final grade may be less but 
shall not exceed those elevations shown on attached Exhibit C-2. 

Since the project engineer has certified that flooding levels are limited to 16.3 feet, few lots should have 

• 

• 

been higher than 17.3 fee~ assuming one foot of safety pursuant to code. Even taking drainage into • 
consideration, the lots furthest from drainage ways should only be a few feet higher. However, when 

P.O. Box 6291, Los Osos, CA 93412 
(805) 528-0632 • FAX (805) 528·2423 • email: RIVERFUNK@aor.com 
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Cloisters was recently graded, they took the dirt out of the central pond and excessively filled the lots. 
During the winter of •96-'97, some lots had as much as 10 feet of fill added and much of the southern 

• portion had 6 to 8 feet of fill added! We contend that the developer did so in order to have better views 
for the future homes. Before the fill was added, someone standing behind the dunes could not see over 
the dunes to the ocean. Now, these elevated lots afford great views of the sea (of course at the expense 
of the viewing public). 

Since the lots were improperly graded, the one story homes will actually be as ta11 as two stories and the 
two story homes will be as tall as three stories from the natural grade. This clearly violates the LCP and 
will result in homes much taller than would have been allowed if the tract conditions had been followed. 
The City's engineer is arguing that sewering is an issue. It is our opinion that, in order to keep the lots 
lower, they could have engineered a sewer system if less fill had been added. After all, if flooding had 
not been an issue, the lots would have been kept at the natural grade and not been allowed to be filled. 
The only justification for the fill was the flooding potential of the site. 

This is the only development in Morro Bay that was permitted to add this kind of fill. The EIR 
addressed this matter in explaining the need for the filL Other similar subdivisions, like the Point 

. Subdivision north of this site, were required to excavate and lower all of the lots to protect overviews. 
This subdivision got special consideration because of the flooding issue. However, they shouldn't have 
been allowed to fill more than needed to protect the lots. 

• Please call me if you have any questions. Thank you for your consideration of this matter. 

Sincerely, 

Donald J. Funk 

CC Charles Lester 

• 
P.O. Box 6291, Los Osos, CA 93412 

(805) 528-0632 • FAX (805) 528-2423 • email: RIVERFUNK@acl.com 
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STATE OF CALIFORNIA-THE RESOURCES AGENCY PETE WILSON. Govemor 

CALIFORNIA COASTAL COMMISSION 
CENTRAL COAST AREA OFFICE 
640 CAPITOlA ROAD 

~ANTA CRUZ, CA 95062 
(408) 479·35 11 

ADOPTED 

Filed: 07/09/92 
Staff: SG/cm 
Staff Report: 08/27/92 
Hearing Date: 09/11/92 
Commission Action: 

STAFF REPORT: REVISED FINDINGS 

APPLICATION NO.: A-4-MRB-91-44 

APPLICANT: KEYOTO MORRO BAY. INC./MORRO BAY NATALIE. INC. 
AGENT: RRM Design 

PROJECT LOCATION: West si.de of Highway 1, between the highway and Morro 
Strand State Beach, north of Morro Bay High School and 
south of Azure Street, C1ty of Morro Bay, San Luis Obispo 
County 

PROJECT DESCRIPTION: Vesting tentative tract map, conditional use permit, and 
coastal development permit for subdivision of an 84.4 acre 
parcel into 120 residential lots and open space. 

• 

SUBSTANTIVE FILE DOCUMENTS: Staff Report on Substantial Issue for • 
A-4-MRB-91-44 dated February 20, 1992; Dorn and Rogoway Appeal; Commissioners 
Gwyn and Giacomini Appeal; Final Local Action Notice with Findings and 
Conditions; Morro Bay Certified LCP; Draft Environmental Impact Report for the 
Cloisters Residential Subdivision Project, September 1991; Final, December 
1991; 1988 and 1990 LCP Amendments; Atascadero Beach subdivision map recorded 
in Book 2 at Page 15 of Maps of San Luis Obispo County; Record of Survey Map 
45 RS 57; Decree excluding land. pursuant to "The Subdivision land Exclusion 
Law," recorded in Volume 1077 at Page '196 of Official Records of San luis 
Obispo County; San Luis Obispo County Assessor's Parcel Maps 65-37, 65-38, and 
65-152. 

COMMISSIONERS ON PREVAILING SIDE: Ooo, Malcolm, Rynerson, Neely, Rick, 
Wright, and Gwynn 

SUMMARY OF COMMISSION ACTION: On July 9, 1992, the Commission approved 
development of the subject parcel into 120 residential lots and open space, 
subject to special conditions which: A) prohibit the recordation of a final 
map or maps until 1) a Water Management Plan for the City of Morro Bay is 
certified by the Commission and 2) the City certifies that water is available 
to serve the number of lots proposed within the applicable unit of the 
subdivision, B) imposed limits on the number of residences 25 feet, 17 feet, 
and 14 feet above finished grade, and C) require incorporation of additional 
elements into the wetland mitigation plan. These conditions will not result 

·in fundamental changes in the design of the project, but will result in a 
project that will achieve consistency with the City's certified Local Coastal 
Program. • 
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STAFF NOTE: • 

Because staff had recommended denial of the p·roposal, the text of the 
conditions was not available on the date of decision. Since that time staff 
has prepared written conditions and revised findings, based on review of 
staff's meeting notes and the hearing tapes, that support the Commission's 
approval of this proposal. 

STAFF RECOMMENDATION: 

The staff recommends that the Commission confirm the following conditions and 
adopt the following findings in support of its approval of the project on July 
9, 1992. 

I. STANDARD CONDITIONS: See Exhibit A 

II. SPECIAL CONDITIONS: 

1. PRIOR TO THE TRANSMITTAL OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall obtain the requisite permits from the U.S. Army Corps of Engineers and 
the wetlands mitigation and enhancement plan shall be approved by both the 
California Department of Fish and Game and the Executive Director. 

2. RECORDATION OF FINAL MAP(S) 
The final map or maps may be recorded in phases, provided that no final map or 
maps for this subdivision shall be recorded until a Water Management Plan. as 
required by Morro Bay Local Coastal Program Policies 3.01 and 3.03 and fully 
incorporating the requirements of Policy 3.04, shall be adopted by the City of 
Morro Bay and certified by the Coastal Commission as an amendment to the . 
City's Local Coastal Program, and until the City of Morro Bay certifies to the 
satisfaction of the Executive Director that water is available to serve the 
lot or lots within the app1icable unit of the subdivision for which a final 
map has. been recorded. 

3. HEIGHT OF STRUCTURES 
a. No structure in the south cluster (lots 46 through 120) shall exceed 

25 feet in height above finished grade. Further, on lots 49 through 
58, 89, 90, 93, 95, 101, 104, 108, 110, 112, 113, 115, 116, 118, 119, 
and 120 no structure shall exceed 25 feet in height above finished 
grade; on lots 91, 92, 94, 96 through 100, 102, 103, 105, 106, 107, 
109, 111, 114 and 117 no structure shall exceed 17 feet in height 
above finished grade; and on lots 46, 47 48, and 59 through 88 no 
structure shall exceed 14 feet in height above finished grade (See 
Exhibit E). Finished grade shall not exceed the minimum elevation 
necessary to flood-proof future residences nor shall it exceed 
finished grade as shown on the grading plan for the project approved 
by the City of Morro Bay on December 9, 1991 . 

b. CC and R•s for the development shall specify the maximum structure 
height allowed on each lot and a copy of the CC and R's shall be 
submitted to the Executive Director for review. 'exc.JJ p2. 

A -J-tti· 31-
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4. FINAL LANDSCAPING PLANS 
Final landscaping plans shall be submitted to the Executive Director for 
review and approval and shall incorporate the following: 

a. no landscaping in the parking area at the new wetland or elsewhere 
within the established view corridor shall exceed eight feet above 
finished grade nor block more than 10% of the viewshed from Highway 
One. 

b. no landscaping, including street trees. in the north residential 
cluster outside of the view corridor shall, when mature, exceed the 
maximum allowed structure height of 14 feet in that cluster and no 
landscaping, including street trees, on any lot in the south 
residential cluster outside of the view corridor shall, when mature, 
exceed the maximum allowed structure height on that lot. 

c. appropriate species shall be selected which meet these requirements 
and in addition shall be drought tolerant and non-invasive and to the 
greatest extent possible shall be native species. 

d. CC and R's for the development shall specify the maximum 
height allowed for landscaping as noted in 4.b. above. 

5. WETLANDS MITIGATION 
The proposed new wetlands mitigation area shall be enlarged or altered as 
necessary in consultation with the Department of Fish and Game to provide the 
widest variety of wildlife habitats consistent with those that could 
reasonably be expected to occur on the site, to ensure the viability of the 
new wetland, and to allow for surface drainage channels. Such enlargement or 
alteration shall include more variety in depth, inclusion of an island or 
islands to provide more habitat area better protected from terrestrial 
predators and human access, and open drainage channels instead of pipes from 
the wetland mitigation area to the dune slack. 

6. ENVIRONMENTALLY SENSITIVE HABITAT AREA (ESHA} 
a. The ESHA of the sand dunes as shown .on vesting tentative tract map 

1996 approved by the City of Morro Bay on December 9, 1991, shall be 
offered for dedication to the California Department of Parks and 
Recreation prior to the issuance of building permits. The applicant 
shall be responsible for the restoration of the ESHA as specified in 
the City of Morro Bay's Special Condition 8 regardless of ownership 
of the ESHA. 

b. The ESHA fence shall be designed in consultation with the California 
Departments of Parks and Recreation and Fish and Game, and the U.S. 
Fish and Wildlife Service. The Habitat Protection Fence shall be 

• 

• 

designed in consultation with the California Departments of Parks and 
Recreation and Fish and Game. Final design shall be submitted to the • 
Executive Director for review and approval. 

7. VERTICAL ACCESS 
Two vertical accessways shall be provided, one at the south cluster and one at 

E~~) ,J 
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the proposed improved parking lot at the northwest corner of the site as shown 
on Exhibit G. Dedications and bonding for access improvements shall be as 
specified in the City of Morro Bay's Special Condition 10. 

8. CITY PERMIT CONDITIONS 
All City required conditions shall remain in full force and effect except 
where those conditions conflict with the above conditions. In that case, 
these conditions adopted by the Coastal Commission shall take precedence. 

9. PROJECT CHANGES 
Any change or amendment to the City's conditions shall require approval of an 
amendment from the Commission. 

10. OTHER LOTS 
PRIOR TO TRANSMITTAL OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall 
demonstrate the ability to develop according to the plans proposed to the 
Commission by the applicant including, if necessary, the acquisition of the 
lots not presently owned by the applicant, to provide the required open space 
or Environmentally Sensitive Habitat Area. 

EXHIBITS: 

A. Standard Conditions 

B. Regional Map 

c. Location Map 

0. Land Use/Zoning 

E. Height Distribution 

F. Lots Owned By Others 

G. Accessways 

H. Morro Bay City Conditions of Approval 
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III. FINDINGS AND DECLARATIONS 

The Commission hereby finds and declares that the history of the property is 
unique among properties in the Coastal Zone and that the decision to approve 
the project with Special Conditions is a result of the unique circumstances 
and background concerning this property, including specific findings 
applicable solely to this property during LCP Amendments in 1988 and 1990. 

The Commission hereby further finds and declares: 

1. Site Location and Description 

• 

The project site is located in the City of Morro Bay; bounded on the east by 
Highway 1; on the north by Azure Street and the existing Atascadero Beach 
single-family residential area; on the south by 54th Street, an unimproved 
street, beyond which is Morro Bay High School; and on the west by Morro Strand 
State Beach. The site is roughly 3,000 feet long and varies from about 800 
feet to 1300 feet wide. Total site area is about 84.4 acres. Of this, 
approximately 22 acres are sand dunes. From Highway 1 the site slopes gently 
(l - 2%) to the western boundary; it is essentially flat. The site outside 
the sand dunes is vegetated mostly with wild grasses, Coyote brush, and 
willow. The dunes are vegetated mostly with dune lupine, Europ~an beach 
grass, and iceplant or are bare sand. Highway 1 is from six to 12 feet above • 
the eastern edge of the property. At its. highest point, near the northeast 
corner, the site is about 32 feet above sea level. The dunes rise to about 25 
feet above sea level, or some 10 to 15 feet above the adjacent non-dune 
portion of the lite. 

2. Project Background 

Originally subdivided in 1915 into several hundred lots, the site now contains 
176 lots, three of which are owned by others and are not a part of this 
proposal. The owners of APN's 065-381-028, 065-382-001, and 065-382-031, 
which are not a part of this proposal. were notified of all Commission 
hearings on this proposal. No notices to those owners were returned to the 
Commission. There is no indication that the addressees are no longer at the 
addresses furnished to the Commission by the City or that the addresses were 
insufficient. The owners of those three parcels have not contacted staff with 
any concerns or questions about the project. The Commission finds that those 
owners were properly notified pursuant to Government Code requirements, that 
those owners have had adequate opportunity to express their views, that no 
diminution of the value of those properties is intended by the Commission's 
action on this project, and that the applicant is solely responsible for any 
claim or action on the part of the owners of. those three lots not a part of 
this project. 

All of these lots were legally created as they were shown on a duly recorded 
map when the site was originally subdivided. On June 29, 1988, the applicant • 
applied for certificates of compliance from the City. According to the 
applicant, this was done to force the City to acknowledge the lots existing on 

1!. 'i) , S' 
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the property. The certificates of compliance were never issued and were not 
required to establish the fact that the lots were legally created because the 
City acknowledged that the map recorded in 1915 constituted a certificate of 
compliance, as provided in Government Code Section 66499.35(d): 

A recorded final map, parcel map, official map, or an approved certificate 
of exception shall constitute a certificate of compliance with respect to 
the parcels of real property described therein. 

It should be noted that neither a certificate of compliance nor a recorded map 
dating from 1915 guarantee that a parcel or parcels are free from development 
constraints; they merely certify that a parcel or parcels were legally created. 

Based on review of reduced Assessor's parcel maps provided by the applicant, 
of the 173 lots owned by the applicant, 128 are 2,400 square feet each (60 
feet by 40 feet net), 44 are 3,000 square feet each (75 feet by 40 feet net), 
and one is a large parcel of about 70 acres. This latter area in 1960 was 
exclud~d from the original 1915 subdivision, reverted to acreage, and became 
one large parcel. Approximately 140 of the 173 lots owned by the applicant 
are largely or wholly within the sand dunes, which are designated an 
Environmentally Sensitive Habitat. 

There have been several proposals for this site over the past two decades 
including an RV park, a 390-unit condominium development, a 466-unit single 
family residential development, a 455-unit mixed residential development, and 
a 213-unit residential development. None of these were approved. 

Morro Bay's LCP was originally certified by the Commission on October 24, 
1984. Most of the site was designated on the LUP maps as Low/Medium Density 
Residential (4-7 units/acre) with Planned Development overlay, with the 
westernmost portion designated Environmentally Sensitive Habitat. Zoning on 
most of the site was Planned Development, Single-Family Residential with the 
sand dunes zoned Environmentally Sensitive Habitat. 

In 1987 the City placed an interim development moratorium on this property 
which was to expire in 1989. The applicant, who was also the property owner 
then, sued the City over the appropriateness and legality of the moratorium. 
During this period the City submitted LCP amendment 3-88 which was approved as 
modified by the Commission on December 14, 1988. That amendment changed the 
land use categories to Coastal Resource Residential, Golf Course, and 
Mariculture and Marine Research. A new density range, Limited Density (2 
dwelling units/acre), was added to the residential land use category. The 
amendment revised the access policy to require two rather than three vertical 
accessways, one each at the north and south portions of the property. It also 
created a northbound view corridor in addition to the existing southbound view 
corridor, limited structures within the view corridor to no more than four 
feet in height, and limited uses within the view corridor to golf course. 
passive recreation, parking. public access, and mariculture. Height in the 
areas on the north and south ends of the site, outside the view corridors, was 
limited to 14 feet. The applicant then filed suit against both the City and 
the Commission concerning LCP Amendment 3-88. 
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Subsequently, a settlement was agreed to by the parties to the lawsuit. LCP 
amendment 2-89, incorporating the Settlement Agreement, was approved by the 
Commission on January 10, 1990. That amendment increased the developable area 
from 13.9 net acres to 20.5 net acres by reducing the view corridors by 50 
feet in the northern portion of the property and by 100 feet in the southern 
portion, allowed up to 120 units divided between the north and south ends of 
the site outside the view corridors based on an allowed density of 2 units per 
acre in the 60 acre residentially designated portion of the site, provided for 
minimum lot size of 6,000 square feet (7,000 square feet for corner lots), 
allowed an increase in lot coverage from 45% to 60% if alternate water sources 
were provided, increased maximum allowed height in the southern portion from 
14 feet to 25 feet above grade with finished grade above flood level to be 
determined by City Engineer, and required the developer to agree to establish 
an assessment/maintenance district to maintain street paving, curbs, gutters, 
sidewalks, and parking lots of any approved subdivision of the site until the 
subdivision is 90% built out. 

3. Project Description 

The current proposal is for a 120 lot subdivision with the lots to be sited in 
two clusters, one each at the south and north ends of the site with a large 
view corridor between the two clusters. 

• 

A111etltMellettlwe~1~1~elfettmat~etltate!Me~tt~glti1Melfl~a11fiR!ttateila~ • 
ettt~teiltalel~tttelet!SI~~~~a0/~et!Me~teiii1Metelti!Matlte~~~teiltMe 
t~~11tt~tlt01~te~ttelalteatl~l11tiltt~i11telietet~l~e!Mewltel~t~ilie 
affetia~lel~e~tl~~~~~1~ettettl~111tilit~i11te~~~reilefltHelt;~Iltt~tiMatl~~t 
~ee~/tem~e~tei/~e~ilMi/ittte~/~i/tMe/£0mmlitle~///7Me/irafttftR/itttet/tMat 
He~teti~~~It/0~/tMellettltteateil~iltMlttt~~elittle~!Yatelex~etteiltel~e 
affetia~Iei0M1ilt01tMela~eielm0iettteiiMtemelta~getiiiY!It~iltHttltMe 
Yaietaget1eittt1el~tltelwe•Ii/Metlftt11ltateltMel~1tlmatel~t~iltle~lef 
tff~tia~1e!Me~ti~IIY111~1tla~~ate~t1il~~ttltMel~telettll~lterifllttlwttM!tMe 
Me~tiMilfleme~tletltMetelti!t/SeMertl!PlaMiw~ltM!Mttlatllttle~Jettliet 
fitl11tttl~iliMile~te~tailM81tliatletilef!Me~tx~gttetli111l~temelleieltliMi 
~teilelMilaie~~ate!Me~ttMilfetltMe!Meeeilefllewlt~dlmeietatelt~te~e 
Me~ieMelii/te/tMe/exteMt/feiil~Ie/ 

Forty-five (45) of the lots are proposed for the north cluster and 75 lots for 
the south cluster. Minimum lot size would be 6,ooo square feet, with 7,000 
square feet minimum for corner lots. Maximum building height above finished 
grade would be 14 feet in the north cluster. The south cluster would be 
allowed a maximum height of 25 feet above finished grade, with building 
heights in the south clyster to be apportioned with 25 structures at 25 feet, 
17 at 17 feet, and 33 at 14 feet above finished grade. Second-stories would 
be no more than 50% of the size of the first floor. Finished grade would be 
determined by the City En.gineer based on the assumed elevation of the 100 year 
floodplain. 

Fill to raise the building pads would come from material excavated from the • 
site of the proposed new wetland between the north and south clusters in the 
view corridor area. This new wetland would be approximately 2.4 acres in size 

E1Clf, , } 
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and is proposed as mitigation for the filling of several small, scattered 
wetlands ranging in size from 900 square feet to 17,000 square feet and 
totalling about 0.8 acre. The new wetland would be a maximum of six feet deep 
and would hold 7.5 acre feet of water. All runoff to the site from Highway 1 
and the 263 acre residential and commercial area east of the highway, which 
now enters the site at several locations, would be diverted along a grassy 
drainage swale to the new wetland. The water would pond there until it 
reached an elevation of 14.2 feet above sea level, at which point it would 
overflow into tw~I«BiiritH/aia~etetl~l~ei/a~~t0xi~ate111ZS01feet/10ri~/~1atea 
tHt0~~H/tHe/zaria/a~nei/t0/tHe/a~rie/ilatK/atea/~t/tHt0~~H/0rie/~i~e/~1atea 
~riaetltHellatetallattettl~atHit~larilextttlri~latairia~eltHaririellrieatltMe 
i~kf!Hweiteh'ri/ea~e/~f ltMelri~ttH/ilkfttet1 open drainage channe 1 s. Ora i nage 
would then exit through the dunes in a naturally created, existing drainageway 
out to the beach. 

Approximately 20 to 25 mature willows would be transplanted from existing 
clumps on site to the new wetland and willow cuttings from existing clumps on 
site would be planted around the new wetland at slightly more than a 1:1 
replacement ratio. Other species would also be planted in the area of the new 
wetland to serve as landscaping and habitat enhancement. 

There are approximately 22 acres of sand dunes on the site which are in a 
degraded state, with non-native invasive species, primarily European beach 
grass and iceplant, covering large portions of the dunes. There are some bare 
sand areas that are used as habitat by the western snowy plover, a candidate 
for listing under the Federal Endangered Species Act. It is proposed that the 
vegetated areas be revegetated and restored with native dune scrub vegetation. 

The north and south residential cluster would be connected by an extension of 
Coral Avenue from Azure Street and San Jacinto Avenue to the north. All 
vehicular ingress and egress would be via Coral Avenue and San Jacinto Avenue 
to Highway 1. Emergency access would be provided to the south cluster via 
54th Street. There would be public bicycle and pedestrian access paralleling 
and adjacent to Coral Avenue through the site, continuing on local streets 
off-site to the north, and continuing onto the high school property off-site 
to the south. Public beach access would be via tMtee two vertical 
accessways and by lateral access running the length of the site just east 
(inland) of the base of the dunes. There would be vertical access at the 
northwest cornar of the site in conjunction with a new 50 space public parking 
lot, ari~tHer/i0~/fe~t/i0utK/~f/tHe/~at~lri~/10t/ and one at the south 
cluster. The 50 space public parking lot planned at the extreme northwest 
corner of the site would anchor the north end of the lateral accessway and 
also provide direct access to the beach. Most of this parking lot would be on 
adjacent State Park land. A 30 space public parking lot is proposed near the 
center of the site. in the view corridor between the north and south clusters 
adjacent to the proposed new wetland, with trails connecting to the lateral 
accessway. Also at this location would be a one acre park with restrooms, 
benches and tables, and minimal play equipment. · 
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4. Water Supply and Use 

The City of Morro Bay's LCP was certified by the Commission in 1984 with 
provision for development of a water management plan to be submitted to the 
Commission for approval. Prior to certification of the LCP one 
11 reconnaissance investi.gation 11 and two major studies of the water situation 
were made. These were the )972 Department of Water Resources (OWR) Bulletin 
63·-6: Sea Water Intrusion: Morro Bay Area. San Luis Obispo County; Brown and 
Caldwell's 1981 Preliminary Water Management Plan; and the 1982 ·owR study, 
Morro Bay Area Water Management Plan for Torro, Morro, and Chorro basins. The 
first two were referenced and/or abstracted or summarized in the LUP. The 
results of the latter study were not available for inclusion in the LUP. The 
City has worked with Commission staff on the scope of work of a Water 
Management Plan and will very soon solicit consultants for preparation of the 
Water Management Plan. 

a. Supply 

The following information and quotations are taken from City documents 
attached to previous staff reports on this project; those City documents are 
incorporated here by reference and are part of the· record on file with the 
Commission. 

All of the City's water comes from wells in the lower Chorro and Morro Creek 
basins. Average annual precipitation is about 16 inches in Morro Bay. The 
highest elevations in the basins ·receive about 30 to 35 inches per year. The 
majority of rain falls from October through March. There is usually no 
significant precipitation from April through September. The water in the 
Chorro Creek basin is used for institutional. rural residential, and 
agricultural purposes. Water in the Morro Creek basin is used for rural 
res identia 1 and agricultura 1 purposes. In addition, both creeks contribute 
water to the urban uses of the City. They also support riparian habitat. 
Additionally, Chorro Creek is one of two major creeks draining into Morro Bay, 
a significant coastal estuary (the other creek, Los Osos Creek, is not 
utilized by the City as a water source). Any reduction in the surface or 
subsurface flow of Chorro Creek may have a direct impact on the estuary by 
reducing the volume of fresh water flow into the Bay and changing the fresh 
water/salt water balance of the Bay and the tidal wetlands within the Bay. 

Due to the small size and shallowness of the aquifers, there is very little 
storage of ground water from year to year. During a "norma1 11 year, 
precipitation is sufficient to recharge the aquifers for use during the 
following summer and fall. In a drought year there is not sufficient recharge 
of the aquifers to provide adequate water the following summer and fall. The 
latter is what has occurred to the aquifers from which the City of Morro Bay 
gets its water. There is no reserve capacity from year to year. 

• 

• 

While recent rains have improved the quantity and quality of ground water in • 
the Chorro and Morro Creek basins, late winter winter/early spring rains have 
occurred in prior drought years; there is no guarantee that the recent 

1:'1( t() " , 
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precipitation siginifies the end of the drought. In March of 1991 alone, for 
example, precipitation was 11 inches, but the drought has persisted overall. 
The City was forced to operate its desalinization plant this past winter to 
meet demand. Any increased growth will place greater demand on a precarious 
supply. The City has committed to 1,300 afy of water from the State Water 
Project. If that project comes on line, it would not be until 1996 at the 
earliest; it would greatly improve the City's water situation if it 
materializes. 

There have been several differing estimates of the annual ground water yield 
of these two basins. About one-half of the total from the two basins has been 
assumed to be available to the City: the rest has gone primarily to 
agricultural uses mostly upstream of the City's wells. The various yield 
estimates are as follows: 

Estimator and year 

OWR 1969 
OBrown and 
Ca ldwe 11, 1981 

City of Morro Bay, 1992 

Estimated Total Annual 
Yield Both Basins 

3,400 acre feet/year(afy) 

3,944afy ("normal year") 
6,415afy (2 year drought) 
3,863afy (7 year drought) 

no estimate 

Estimated Annual 
Yield Available to City 

1 ,700afy 

1,972afy 
3,207.5afy 
1 ,931.5afy 

1. 723afy 

It is clear from the above figures that the yields are not known with 
certainty. Preparation of the Water Management Plan will allow for realistic 
and stable yield figures. 

In May of 1992 the City of Morro Bay requested and the San Luis Obispo County 
Flood Control and Water Conservation District approved the request for 1,313 
acre feet of water from the proposed State Water Project Coastal Branch 
extension. The Commission finds that while the City has committed to 
providing an additional permanent source of water which would greatly improve 
the City's precarious water position, the proposed project will not deliver 
any additional water before 1996 at the earliest. 

b. Use 

The safe annual ground water yield of the Chorro and Morro basins, i.e., the 
amount that can be withdrawn from the aquifers on a sustained basis without 
adversely affecting water quality or damaging the aquifers, is unknown. 

City water demand in 1979 was 1,614 acre feet. In 1990, the fourth year of 
drought, demand was 1,527 acre feet, but the yield was only 1,265 acre feet of 
potable ground water, well below any previous estimates of annual yield. 
The difference of 260 acre feet was made up through use of a portable, 
temporary desalinization plant to treat non-potable ground water on an 

e~lf 1 ,,. 
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emergency-only basis. In 1991 the City built a permanent desalinization 
plant, housing it within a 10,000 square foot building, although it was still 
to be for emergency use only. The plant has been used in both 1991 and 1992. 
It was authorized by the City issuing itself emergency coastal development 
permits. It also received permit 4-91-37 from the Commission for shallow 
wells adjacent to the beach to produce saline water for use in the 
desalinization plant. It has been necessary for the City to operate each 
plant in order to provide water of sufficient quality and quantity to meet the 
demand, even though the demand has been reduced through mandatory water 
conservation restrictions. According to the City, at its present population 
and without conservation measures, Morro Bay's estimated total annual water 
use would be about 1,730 afy, slightly more than the City's estimated 
historical annual ground water yield of 1,723 afy, and much more than the 
1.,265 afy of potable ground water available recently without the 
desalinization plant. 

On November 13, 1990, the City Public Works Director reported that: 

The Cityis wells continue to be barely able to provide the community's 
demand for water under current aquifer conditions and water conservation 
requirements. There is nor assurance this will remain the case. 
Additional wells may go out of service at any time. 

The December 18, 1990, Public Works Director's report sa1d that " ... the City 
does not have a dependable annual water supplx." (Emphasis added.) 

On February 11, 1991, the City Council declared a Level 5 Emergency Water 
Supply Condition (Resolution N~. 13-91), the most severe condition, which 
allowed the city to impose those water rationing requirements it deemed 
appropriate. These included discontinuing of watering of parks and ball 
fields, limits onwater consumption for single and multiple family units and 
commercial uses, and targeting the top 100 water users to retrofit toilets, 
sinks, showers, and irrigation systems. This ~ondition lasted over one year 
until February 24, 1992, when the City Council declared the water supply 
condition to be "moderately restricted,• a level 2 situation (Resolution No. 
18-92) which prohibited water use resulting in excessive runoff, required 
hoses used for outdoor washing of cars, etc., to have automatic shutoff 
devices, and controlled days and hours of irrigation for landscaping and turf 
areas. · 

The staff report recommending the Council reduce the water supply condition 
from level 5 to Level 2 also, however, stated that 11 It is not known if this" 
less restrictive water supply condition ••will have a deleterious effect on 
the current ground water supply... The report goes on to say "Both basins are 
capable of producing sufficient water to meet present system demand without 
difficulty. 11 (Emphasis added.) 

• 

• 

e-.,.tf) ,,, • 
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According to the Draft EIR, the Cloisters subdivision would require 
approximately 30 afy of water. This additional demand without clear direction 
on water policy and a water supply that is certified to be available would 
further exacerbate an already precarious situation. Dependable water supply 
has already been exceeded by water demand. There is no reserve. 

The Commission acknowledges that the City has recently requested staff 
assistance on the content of a water management plan to be submitted to the 
Commission for approval at a future date and that staff has responded to the 
City's request. The Commission, in April of 1992, approved permit number 
4-92-01 for a one year period. That permit was for the desalinization plant 
operated by the City of Morro Bay. That permit required the City to submit a 
Water Management Plan to the Commission for certification as an LCP Amendment 
60 days prior to the expiration of the permit. Thus the Water Management Plan 
will be completed and before the Commission early in 1993 unless 1) the City 
recieves an extension for permit 4-92-01, or 2) the City does not follow 
through on the creation of a Water Management Plan. In any event, no lots 
will be created by this project without the Water Management Plan being in 
place and the City's certification of water availability. Given all of the 
foregoing, the Commission finds that the City of Morro Bay does not have a 
Water Management Plan as called for in the certified LCP, but is in the 
process of developing one pursuant to LCP Policies 3.01, 3.03, and 3.04, and 
that only with the imposition of Special Condition 2 will this project not 
increase dependence on an already inadequate water supply in the City of Morro 
Bay. 

c. Water Allocation 

There are about-282 lots on Morro Bay's waiting list for water hookups. If 
building permits were being issued for new residential construction, typically 
between 50 and 70 permits would be issued annually. Thus, if water were 
available it would take about 5 years for those at the bottom of the list to 
get a building permit. Prior to March 17, 1992, there were about 455 lots on 
the City's waiting list for water hookups. On March 17, 1992, the owner of 
the Cloisters'property requested the City to remove all 173 of their lots from 
that list. Those lots a~e no longer in line to get water hookups and building 
permits. · 

According to the City, residential building permits are limited to one per 
property owner per year. If an owner had more than one property that rose 
into the top 50 of the waiting list and are therefore in the group eligible 
for a building permit, only one property could receive a building permit that 
year. The others could not be considered for a building permit until the next 
year. 

The 120 lots that will be created by this approval would not appear on the 
waiting list immediately upon recordation of the map. The applicant has 

·indicated that there is no intent to construct houses but merely to sell the 

Et<tfJ ,ft 
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lots once they are created. The 120 lots proposed will not be created, that 
is have a final map or maps recorded, until the City. not only has a Water 
Management Plan certified by the Commission, but the City must also certify to 
the satisfaction of the Executive Director that water is available to serve 
the lots created by the map or maps. · Once the Water Management Plan is 
certified and the City certifies that water is available, then, and only then, 
will it be possible to record a map which creates lots. At that time the lots 
may be sold and the new owners could apply for a place on the waiting list. 
Special Condition 2 will ensure that there is adequate water to supply all 
lots created by this project. Since any lot created by this project must wait 
in line with other, existing, lots in the City to obtain a water allocation 
and building permit, and since the City must certify that water is available 
to serve the lots created by this project, necessarily water will be available 
to serve all lots, whether within this subdivision or not, that are eligible 
for water allocation and a building permit. 

5. Certified LCP Water Policies 

Policy 3.01 of the City's LCP states, in part: 

The City of Morro Bay shall approve future growth in conjunction with 
water and sewage treatment availability. Development shall be approved 
only if the City finds that sewer and water services are available to 
serve the proposed use. 

Water service is not available to serve this proposed subdivision. 
"Development" as used in Policy 3.01 and defined in the LCP and the Coastal 
Act are identical, and includes, " ... change in the density or intensity of use 
of land, including but not limited to, subdivision pursuant to the Subdivision 
Map Act and any other division of land ... " 1Hitl~t~~~tillw~~l~ltettil~li 
tHiri!eltHellrite~tltil~tl~eritltil~flliri~l~teliri~litlltlilt~~~~;ztt~ri' 
~tt~tairielt~l~~lltil31~11tHitl~t~~~tallf~tlae1el~~~e~tltiriri~tl~eli~~t~1ealat 
tHitlti~el~eta~telwatetlltlri~tlaialla~lelt~ltetreltHel~t~~~te~l~eiel~~~eritl 

Policy 3.03 of the City's LCP states: 

The City may develop a specific, comprehensive, long-range water plan 
which will implement water management policies that will provide water 
service consistent with sound resource planning. New water and sewer 
services to previously unsubdivided areas.shall not be approved until a 
Water Management Plan has been developed, adopted, and submitted for 
Coastal Commission review and approval as a subsequent amendment to the 
LUP. 

~ltH~~iHitHitltitel~tliiftallilt~ritilrie~lte1etill~~"~te~ll~ttlltHel~il~t:t-; 
~fltKeltltelwatlettl~~ealfte~ltHei191Sit~~~~11tl~ftl~iltHeiZ~~etl~tlg~~tt 
~~~ftl~etltl~ril~fltHeltHerilewrietllrii19S~Iiri~l~eta~el~riellateel~ittell~fli~~~t 
7~1ittet1111Kitl~t~~~tillwe~liltet~ltllrilt~~il11~1rielwHatlirii19S~I~eti~eliril 

el( Cl) , 1; 
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~~t~~al~iaealat~atlllM1tl~ei~!ltMeltate'IP~1ittlaJ~ala~~lietlarialtMe 
~t~~0tallta~~0tl~ela~~t~1eal~eta~telri~lwatetlma~a!emeritl~1ari/Matl~eeri 
ae1e10~eal~tlaa0¢teal~tlt~~mittealt~ltMe!e0mm1tti~rilf0tlte~iewla~ala~~t0~al 
at/ari/ameriamerit/t0/tMe/~ePJ · 

Policy 3.04 of the City 1 s LCP states: 

Chapter 3 Coastal Act Policies shall be the basis for reviewing the 
adequacy of any Water Management Plan. A Water Management Plan shall 
ensure at a minimum, the following: 

1. An adequate water supply for coastal-dependent activities such as 
commercial fishing, oyster farming, fish and shellfish processing, 
recreational boating and fishing and industrial ene·rgy development. 

2. Continued protection of the Morro Bay wetland area with assurances 
that the wetlands shall continue to be seasonally flushed of 
accumulated salts from sediments. 

3. An adequate groundsurface water supply to protect the biological 
productivity of coastal waters including riparian stream corridors 
upon which the anadromous fishery depends for viability . 

4. Sufficient water for agricultural operations in the Morro and Chorro 
Valleys. 

Once a Water Management Plan has been incorporated into the LUP, the 
approved elements of the Plan shall be implemented with each project 
approval accompanied by findings that the resources listed above have been 
protected consistent with Chapter 3 policies contained in the Coastal 
Act. Upon implementation of the Water Management Plan, new subdivision in 
previously undeveloped areas may be permitted. 

1Mitl~0llttltleat1wtttatetttMatl~ewlt~~aiiiti0rili~l~teil0~tlwl~~aeiel~~ea 
ateatlmatl~0tl~tt~ttentllltHetelitlaltettifieilwatetlmariaeemeritl¢laril 

lri/tHe/Wllllamt/Br~tMettlietlti0~ti/Af~fMRBf901~9,/aria/AflfMRBf9~f~iRIItMe 
e0mmitzi0ri/aaatetteat/am0ne/0tHet/tMKrietl/tHe/a~~lita~illtii~YIP01itietiZI0a 
a~al61011tilzeMaiilzl0rizlwltHiriltHelfitii0YIM0tt~IBawt!IS~et1fita1llliri 
~~~fHRBf901~91tMe!e0mmitz10rilf0~rialtHat!YIIJP0litietlat~alarial610~1tleatlt 
a~a/~nam~i@~0etlila~~lilt01t~~ii1itl0ritl0fl~n0e1el~~eal0tl~riz~~0iilaea 
~t~¢etti/IIIY 

F0tla1110fltHelf0tee0inelteat0rizlltHltl~t0~0zallltlirit0ritittentlwitHitHe 
watetlutelariilte~~~~~~;rttietl0fltHeiM0tt01Batl~ePJII~~~t01a110fltMit 
~t0~0tallatltHltlti~elw0ulilae!taiatelanl0ri@0inelteti0utlwatetltu~~lilaria 
maria@emerit/~t0~1em/ Through no fault of its own. the City of Morro Bay has 
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very limited options regarding its water supply. Currently all water comes 
from wells in the lower Chorro and Morro Creek basins. These wells are 
susceptible to sea water intrusion and with heavy pumping during periods of 
drought there have been serious problems with ground water quality and 
quantity. The City has b·een able to meet the demand only by imposing strict, 
mandatory water conservation measures; utilizing its desalinization plants on 
an emergency basis; and by not issuing building permits for new housing 
construction for the past two years. 

While various reports and studies have been done on various aspects of the 
chronic water problems of Morro Bay, there has never been a certified water 
management plan to give overall direction and cohesiveness to the City's water 
policies. Without such a plan, there will be continual problems, emergencies, 
and crises. A water management plan will not by itself relieve the pressing 
water situation in Morro Bay. It would, however, give the decision-makers in 
the City a powerful tool and clear direction to help solve the water problems 
the City faces. Be~la11efltKiil~te~eii1/~ateile~ltMelexlttlnilwitit 
~illilii/ifltM!If£PIWI11/lni~te/t0riiliteriiilwltK/tK!I£1tililiettlfledlf£P/~i 
netlall~windlnewtt~~dliltlenileft~tewie~i1i1HriiH~ilildedl1andlwltMe~t!Mailnd 
altettlfieilwatetlmanaee~entl~lanllltWMenltjtKial~lanlltltetttfiedlltKe 
£e~iittenltanltKent~eliit~tedltKatltKe11l~ltedlwatetttete~ttetlaial1a~Je 
ateldtl1ltedttettMetttmaxlmd~textenttwitKtneltldnlfltantl1erieterltKettltet~ 
~~~attttenltKelteatta11tl~atlan!Ka~itattlldtedridlwitetltete~ttetttaMdltMe 
Mitti/Biiliit~itii The LCP water policies reguire that approval of 

. development shall occur "only if the City finds that ... water services are 
available to serve the proposed use"(Policy 3.01). and that "New 
water •.. services to previously unsubdivided areas shall not be approved until 
a Water Management Plan has been ... submitted for Coastal Commission review and 
approval as a subsequent amendment to the LUP."(Policy 3.03). Commission 
approval of this project imposing Special Condition 2 will ensure that the 
proposal is consistent with the LCP water policies since no map or maps may 
record, and therefore no lots may be created, prior to certification of the 
Water Management Plan by the Commission and certification by the City that 
water is available to serve the number of lots created by the map or maps. 
The Commission finds that the development and completion of the Water 
Management Plan and the development of an adequate water supply for new 
development is the responsibility of the City and that only by imposing 
Special Condition 2 can the approval of the project be found consistent with 
lCP Policies 3.01, 3.02, 3.03, and 3.04. 

6. Visual Quality 

Amendment 2-89 established the view corridors across the site, confined the 
residential areas to the north and south clusters, and limited the height of 
structures in the res.idential clusters to 14 feet above finished grade in the 
north and 25 feet above finished grade in the south. 

• 

• 

• 
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LCP Policy 12.01 staes in part that 11 
••• permitted development shall be sited 

and designed to protect views to and along the ocean and scenic and coastal 
areas, ... to be visually compatible with the character of surrounding areas," 
and that "New development in highly scenic areas such as those designated on 
Figure 31 shall be subordinate to the character of its setting." This site is 
one of those sites so designated on Figure 31 of the certified LCP .. 

The southern edge of the site abuts Morro Bay High School. Along the northern 
edge of the school property is a row of Monterey Cypress tress which serve as 
a windbreak for the school and screen the school from Highway 1. These 
cypress trees were planted some 30 years ago and they partially block views of 
the lowest portion of Morro Rock. ~tt0tdiri@lt0/tMela~~Jitaritftleri8irieet!i 
t~tie1118t0driilleieJ!aJeri81tMe!J1rielefltteetltari@etlft0~111ttel1~1feetla~e;e 
tealle1ellarieltKeltteeiltari8eliri!Ke18Ktlft0~12Sit0!SS!feetlaM01el8t0~rim 
leieJJII1Kelt0~tleY!tKeltteetltKeter0teltariltari8elft0~1a~0dti6Sit0170tYeet 
a~0ieltealleie1JII1Kel~t0~0teelee;;.r0~~eritlwilllte~ditelfi111t01arile1e;at10ri 
0fll01t01211YeetlaM0ielteal1e1e1JIIlfiK0~tetlatela110weelt01~ei2S!Yeet!K%gM 
a~0ie/f%ri%sKei/8taee(/tKe%r/t00fs/we~1e/~e/at/IS/t0/19/feet/a~0;e;sea 
1eie11111K~ilatlariil~0iritlwMetelalt~~tetiltteelitllettltKaril611feetltall(la 
K0~se/w0dle/~e/tal1et/tKari/tKe/tree/aria/t0dle/iritr~ee/0ri/tKe/;iew/0f/Mett0 
R0t~lft0~1Ki8Kwaii1111Zttdttdtetlli~itealt01almaximdml0fi171Yeetla~01e 
firi%sKei/@raee/w0•Ja/~e/~dtM/less/l1~eJ1/t0/01ert0~/0rie/0f/tKe/exlstiri@ 
tteeti By limiting the number of houses 25 feet above finished grade to 
one-third of the total in the south cluster and requiring their location 
nearest the trees on the High School property, there will be no significant 
further impairment of the view of Morro Rock and the project can be found 
consistent with LCP Policy 12.01. 

The 25 foot height limit for the south cluster, imposed by LCP Policy 0.6, is 
the maximum limit. 1Keteliilri01teQf~ite~eritltMatlitt~it~teil~ettMitltalU 
The City recognized both Policy 0.6 and Policy 12.01 in part when it set a 
height limit of 14 feet above finished grade only on the outer ring of lots in 
the south cluster. lots 46-48 and 59-88 (see Exhibit E). 

The existing view from Highway 1 across the site toward the southwest presents 
a stair-stepped appearance leading toward Morro Rock. Grasses. coyote brush, 
and willow on the site and cypress trees just beyond the south boundary of the 
site, in ascending order, lead the eye from ground level upward to the Rock. 
~~~ixl0fl111arial171f00t!MeisKttla~0;eJfiriitMeal8taaelwilllall0wlf0tla 
t0ritiridat%0ril0fltM1tltta1tltte~~eeliiewJI!KeisKtil8teatetltKaril171feetlwedla · 
~~~aitltMat/1iewi A mix of 14. 17, and 25 foot heights above finished 
grade will allow for a continuation of this stair stepped view. Heights 
greater than 25 feet or all structures at 25 feet would impair that view. 

10/tteatel~•~rairi@l~aetltKatlwilll~ela~0;;.;tKel1~~~;;.itlfl00al~lairi(tfi1110f 
d~lt01e%8Mtlfeetlwil11~elrietettat11iriltKelte•tKit1~ttetJIIK0~tet!ZS!feet 
Mi8MetltKariltHelfiriitKeml8taaelmail~e!K18KetltMarilt0~el0fltMett;~;;ttltteet(l 

tl( '-1) If(, 
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~~~illf/t0/lw0~1~11~tt~~~~D~ItH~/1i~w/0f/M0tt0/R0tKJI/H0~tet/0YitHit/Mei8Ht 
wi111~1t01~1t~i~~teltMeltt~ttftte~~~~~;tewl~~~~t~~1~telttlwttKI~I~ete 
~~ttt1elw~11f11Kel~~~e~t~~telwMttKiwe~1~11ette~ltKele~tttindl~t~~~tttlitew 
ft0~/HidKw~110rie11/WMileltHit/HeidHtlit/~110we~l~iltKe/~fPII~d~irillitlitl~ 
~~~~~~~' 11Kelfen\tttte~lftrhlftltH~tltHetelttl~.fttteti0nlt01te~~~tei~I~UI0Y 
M~t8Httlw.ftKI~I~~~~~~~~HetsMti0YI171Yeetl~~e;etftnttHe~lst~~el1nltKelte~tK 
t1~tt~tlt01~tetettlexlttlnsl;~~1itl1iewt1 Special Condition 3 allowing 
only 25 two-story houses (25 foot height limit). 17 houses 17 feet in height, 
and 33 houses 14 feet in height will provide a mix of heights in the southern 
cluster and protect significant coastal views from futher impairment. The 
Commission finds that only with the imposition of Special Condition 3 can the 
project be consistent with the adopted LCP of the City of Morro Bay regarding 
protection of visual resources. 

7. Landform Alteration and Environmentally Sensitive Habitat Areas 

• 

LCP Policy 11.01 says, in part, that 11 Environmentally sensitive habitat areas 
shall be protected against any significant disruption of habitat values, and 
only uses dependent on such resources shall be allowed within such areas." It 
also requires that buffer areas around wetlands shall be a minimum of 100 feet. 

LCP Policy 9.06 says: 

All development shall be designed to fit the site topography, soils, • 
geology, hydrology, and any other existing conditions and be oriented so 
that grading and other site preparation is kept to an absolute minimum. 
To accomplish this, structures shall be built to existing natural grade 
whenever possible. Natural features, landforms, and native vegetation, 
such as trees, shall be preserved to the maximum extent feasible. Areas 
of the site which are not suited to development because of known soil, 
geologic, flood, erosion or other hazards shall remain in project open 
space. 

This proposal will fill the existing scattered wetlands on the site outside of 
the ESHA and emplace up to eight feet of fill for building pads to elevate 
them above the 100 year flood level. The fill material is proposed to come 
from an excavation in the central portion of the site where the new wetland 
mitigation area is proposed. 

The proposed wetlands mitigations have received approval from the Department 
of Fish and Game, but no permit has as yet been secured from the US Army Corps 
of Engineers to fill the existing wetlands, although the Corps in January of 
this year sent notices and application forms to both the City and the 
applicant informing them of the need for an Individual Permit under Section 
404 of the Clean Water Act (personal communication from Gary Sanchez, USACOE, 
March 19, 1992). 

As proposed, the development would route excess water from the new wetland • 
mitigation area to the dune slack area by means of a pipe that would lie 

E~ "1) ''1-
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underneath the lateral access path and drain to an existing natural drainage 
channel to the southwest of the north cluster. It is also possible for 
overflow waters to drain south-westerly from the' wetland and enter an existing 
natural drain channel that runs westerly from near the south cluster, if the 
pipe cannot handle the runoff. 

This proposal will result in grading over the entire site except the sand 
dunes, filling of existing wetlands outside of the ESHA, destruction of some 
existing habitat areas, and the creation of a relatively deep (up to six feet) 
ponding area, much deeper than the existing wetlands. The Commission finds 
that there are alternative mitigation measures including, but not limited to, 
areal expansion of the new wetland area with general reduction in and more 
variety of depth, inclusion of an island or islands within the wetland to 
provide more habitat area that is better protected from terrestrial predators 
and human access, and routing drainage from the new wetland to existing 
drainage channels by means of open drainages instead of placing pipes through 
the dunes or elsewhere. arialtea~tt10ri/1riltMelri~m~tt/0f/10t~l~t0~0teall/fweri 
tM0~8M/tMe/Be~attmerit/0f/VitM/aria/3ame/Ma~/a~~t01es/tMe/~r0~0zei 
~xtxsati0riti!YinaJia~~t0ia110YitMelwet1trielmiti@tti0~~~tettzlwitM!tMe 
e0rflmlitl0ril The Commission further finds that the Special Conditions 
relative to the wetlands mitigation and the requirement for approval by the 
Department of Fish and Game and the Executive Director of the Wetlands 
Mitigation and Enhancement Plan will assure that significant coastal resources 
are protected, and that the approval of the project is consistent with the 
adopted policies of the Morro Bay LCP. 

8. Access 

The City found the project to be in conformity with public access policies of 
Chapter 3 of the Coastal Act. There is an inconsistency between access as 
conditioned by the City and the City's LCP. Policy 1.13(a) says. "Two 
vertical accessways to the beach shall be provided, one each on the north and 
south portions of the parcel." The City's Special Condition lO.a. says, 
1'Three vertical accessways to the beach shall be ... placed as shown on the 
concept plan, with the additional or third accessway to be provided between 
lots 15 and 19 11

, in the north cluster. 

The proposal includes improvement of the existing dirt parking area abutting 
this site on the north on State Park land at the foot of Azure Street. There 
would be direct access to the beach from the improved parking and access area. 
It is unclear whether the City meant to provide access from between lots 15 
and 19 to the lateral accessway which traverses the parcel just inland of the 
dunes or to provide vertical access in that area past the lateral accessway 
and across the dunes. This latter option would mean another crossing of the 
ESHA only some 300 feet from the established access on State Park land and 
would contribute to unnecssary impacts on the dunes, being especially close to 
the snowy plover habitat . 

E' '1i tf) , l'i 
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Coastal Act Section 30211 requires that development not interfere with the 
public's right of access to the sea where acquired through use or legilslative 
authorization. In 1978 the Attorney General's Office researched the history 
of public access on this property and the possibility of the existence of 
prescriptive rights. That implied dedication report ended: 

It is concluded that public usage of the property under investigation has 
been of such variety and intensity and has occurred from a period of time 
significantly longer than five years (sic). The extent that the owners 
have sought to control this usage has not been significant. Thus, a 
strong case can be made for the establishment of public prescriptive 
rights over the access trail system and common areas. This conclusion is, 
of course, subject to the need for further investigation as outlined in 
this report. 

Interviews were conducted with some 99 individuals to determine nature, 
location, duration, and extent of public use of this property. Photographs 
and newspaper articles were also included. Additional interviews were 
conducted in 1989• they produced the same information as the ones from 1978. 
All of these various sources indicated public use was essentially 
unrestricted, but was concentrated in the dunes and laterally along the inland 
base of the dunes. Access was from Azure Street on the north and 54th Street 

• 

on the south. The proposed subdivision's physical access provisions • 
essentially mimic the areas of access historically occurring on this · 
property. The main difference is that vehicle access would be restricted to 
the extended Coral Avenue and parking area, and pedestrian access to the dunes 
from the site would be restricted to the north and south vertical accessways 
to discourage disturbing the western snowy plover nesting area. 

Section 30212 of the Coastal Act requires provision of public access from the 
nearest public roadway to the shoreline and along the coast in new 
development, while Section 30214 ·provides for regulating access. The 
Commission finds that the proposal, with the imposition of Special Condition 7 
requiring only two veritcal accessways, recogriizes and preserves the 
historical public access indicated in the 197.8 implied dedication report, is 
consistent with the lCP, and satisfies the access requirements of Chapter 3 of 
the Coastal Act. 
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