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APPEAL NUMBER: A-3-98-37

APPLICANT: KEYOTO MORRO BAY

APPELLANT: Warren Dorn, Ned Rogoway, Donald Funk, and Bernard Melvin

PROJECT LOCATION: 2225 emerald Circle (Lot 94), Cloisters Subdivision, between Azure
Street and the Morro Bay High School, City of Morro Bay

PROJECT DESCRIPTION: Singile story (17 feet) Single Family Residence

FILE DOCUMENTS: File for A-4-MRB-91-44 (Cloisters Subdivision Appeal),
Administrative File for City Coastal Development Permit CUP34-97
(Precise Plan)/CDP81-97R, and City of Morro Bay certified LCP

SUMMARY OF STAFF RECOMMENDATION

This is an appeal of single family residence in the Cloisters subdivision in the City of Morro
Bay. Appellants Dorn and Rogoway and then-Commission Chair Gwynn and Commissioner
Giacomini appealed the City's approval of the Cloisters subdivision in 1991. On July 9, 1992,
the Commission approved the Cloisters subdivision subject to special conditions which, among
other things, required Commission certification of a water management plan for the City and
City certification that water was available to serve the subdivided lots; limited elevation of
finished grade; imposed height limits of 14 feet, 17 feet, and 25 feet on specified lots; and
expanded a proposed wetland mitigation area. All of the conditions imposed by the
Commission have been fulfilled.

Appellants now assert that the City's approval of this residence fails to comply with various
water and visual resource policies of the LCP; as well as with a grading condition of the
subdivision and a water conservation policy that is not part of the LCP. Staff recommends that
the Commission, after public hearing, determine that no_substantial issue exists with respect
to the grounds on which the appeal has been filed in part because the conditions of the
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original subdivision have been fulfilled, including the relevant findings of water availability; and
because the grading of the lot in question was done consistent with the Commission's
requirements.

. SUMMARY OF APPELLANT’S CONTENTIONS (See Exhibit 1 for the full text)

The appellants contend that the City’'s approval of the house is inconsistent with the following
sections of the LCP:

1. Policies 12.01 and 12.06(a) which protect scenic vistas to the ocean.

2. Policy 3.01 where it must be shown that adequate water service is available to
new construction.

3. Policy 3.03 which requires the City to show it can implement its Water

Management Plan.

4, Policy 3.04(3) where the City must show its water management plan provides
for adequate safeguards to protect coastal stream environments.

5. Policy 3.05 which requires the City to pfoduce a five-year Capital Improvement
Program for sewer and water service.

6. Failure to comply with Measure F concerning compliance with water
conservation requirements.

In addition, the appellants state as reasons for their appeal the following issues, which do not
involve the LCP:

1. Failure to comply with Condition D3(f) of tract 1996 which requires finished
grade to not exceed the minimum needed for flood-proofing and to not exceed
the finished grade as shown on the 1991 City-approved grading plan.

2. Failure to fulfill the mandate of Measure | concerning compliance with water
conservation requirements.

ll. LOCAL GOVERNMENT ACTION

On March 2, 1998, the Morro Bay Planning Commission approved five single family dwellings,
including this one, on vacant lots in the Cloisters subdivision. Approval of the five houses was
appealed to the City Council. On April 13, 1998, the City Council upheld the decision of the
Planning Commission.

. APPEAL PROCEDURES

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited
appeals to the Coastal Commission of certain local government actions on coastal
development permits. Developments approved by cities or counties may be appealed if they
are located within the mapped appealable areas, such as those located between the sea and
the first public road paralleling the sea. Because this project is appealed on the basis of its
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location between the sea and the first public road paralleling the sea, the potential grounds for
an appeal to the Coastal Commission include not only the allegation that the development
does not conform to the standards set forth in the certified local coastal program but also the
allegation that the development does not conform to the public access policies of the Coastal
Act. However, no such allegation has been made in this case.

Staff notes that disputes regarding condition compliance of the subdivision with the coastal
development permit and with the terms of uncertified or partially certified City ordinances are
not grounds for appeal under the Coastal Act. Revisiting the 1992 coastal permits is also
inappropriate because the Commission found that the project, as conditioned, was consistent
with the certified LCP. The LCP policies on which that decision was based have not changed
over the past six years.

IV. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE

Staff recommends that the Commission, after public hearing, determine that no_substantial
issue exists with respect to the grounds on which the appeal has been filed, because the City
has approved the proposal in a manner that is consistent with the certified Local Coastal
Program.

MOTION: Staff recommends a YES vote on the following motion:

| move that the Commission determine that Appeal No. A-3-98-37 raises NO substantial issue
with respect to the grounds on which the appeal has been filed.

V. RECOMMENDED FINDINGS AND DECLARATIONS
1. Project Description and Background

The project at issue is a single family dwelling on a vacant lot in the Cloisters subdivision. On
July 9, 1992, the Commission found that the subdivision was consistent with the Morro Bay
LCP and approved it on appeal subject to special conditions. The special conditions required
Commission certification of a water management plan for the City prior to recordation of a final
map; City certification that water was available to serve the subdivided lots; limited the
elevations of finished grade; imposed height limits of 14 feet, 17 feet, and 25 feet for houses
on specified lots; and required an expanded wetland mitigation area. All of the conditions
imposed by the Commission have been fulfilled.

Although many issues were raised by the appellants in the appeal of the original subdivision,
the major issues, as reflected in the Commission’s 1992 action, concerned the adequacy of
the City’s water supply, filling of wetlands, landform alteration, and protection of public views --
essentially the same issues raised by this current appeal of a house in the subdivision. The
following Findings explain why the appeal raises no substantial issue in terms of conformance
with the certified Morro Bay Local Coastal Program (LCP).
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2. Policies 12.01 (Scenic Views), 12.06(a) (Visual Compatibility), and Coastal Act 30251

Appellants allege a "failure to comply with LCP Policy 12.01 and 12.06(a) and Resource Code
Section 30251, which sections protects [sic] scenic vistas to the ocean." Staff notes that
Coastal Act section 30251 is not part of the certified LCP and thus does not provide valid
grounds for appeal.

LCP Policy 12.01 states:

The scenic and visual qualities of coastal areas shall be considered and protected
as a resource of public importance. Permitted development shall be sited and
designed to protect views to and along the ocean and scenic coastal areas, to
minimize the alteration of natural land forms, to be visually compatible with the
character of surrounding areas, and where feasible, to restore and enhance visual
quality in visually degraded areas. New development in highly scenic areas such
as designated on Figure 31 [which includes the Cioisters site], shall be
subordinate to the character of its setting.

Policy 12.06(a) states:

New residential development in areas designated on Figure 31 as having visual
significance [which includes the Cloisters,] shall include as appropriate the
foliowing: '

a. Height/bulk relationships compatible with the character of surrounding areas or
compatible with neighborhoods or special communities which, because of their
unique characteristics, are popular visitor destination points for recreation uses.

In 1988, the Commission certified Morro Bay LCP Amendment 3-88, as modified. Among other
things, that amendment created a northbound view corridor across the Cloisters site in addition
to the already required southbound view corridor and limited structure heights in both the north
and south ends of the site to 14 feet. The applicant then filed suit against both the City and
the Commission over the view corridors and height limits of LCP amendment 3-88. A
subsequent Settlement Agreement among the parties to the lawsuit ended litigation.

In 1990, the Commission certified Morro Bay LCP amendment 2-89, which incorporated the
Settiement Agreement. The amendment decreased the view corridor in the northern portion of
the property by 50 feet and by 100 feet in the southem part of the property and increased the
maximum allowed height in the southern part from 14 feet above grade to 25 feet above grade
with finished grade above flood level to be determined by the City Engineer (see Exhibit 4, p.
22). Height of houses in the north part of the site remained at 14 feet, as certified by the
Commission in LCP amendment 3-88.

In the 1992 appeal of the subdivision, the Commission found that, as conditioned, the height of
the proposed houses on each lot was "consistent with the adopted LCP of the City of Morro
Bay regarding protection of visual resources." In particular, the Commission imposed
Condition 3a., which states:

>

«
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No structure in the south cluster (lots 46 through 120) shall exceed 25 feet in
height above finished grade. Further, on lots 49 through 58, 89, 90, 93, 85, 101,
104, 108, 110, 112, 113, 115, 116, 118, 119, and 120 no structure shall exceed
25 feet above finished grade; on lots 91, 92, 94, 96 through 100, 102, 103, 105,
106, 107, 109, 111, 114 and 117 no structure shall exceed 17 feet in height
above finished grade; and on lots 46, 47, 48, and 59 through 88 no structure shall
exceed 14 feet in height above finished grade (See Exhibit E [Exhibit 4, p. 22)).
Finished grade shall not exceed the minimum elevation necessary to flood-proof
future residences nor shall it exceed finished grade as shown on the grading plan
for the project approved by the City of Morro Bay on December 9, 1991.

Houses on the lots along the south property line, which abuts Morro Bay High School, are all
allowed to be 25 feet tall. Cypress trees along the school’s north boundary, planted some 35
years ago to provide a windbreak and screen the school from Highway One, also partially
block the view of Morro Rock from southbound Highway One. Based on this fact, the
Commission found:

[b]y limiting the number of houses 25 feet above finished grade to one-third of the
total in the south Cluster and requiring their location nearest the trees on the High
School property, there will be no significant further impairment of the view of
Morro Rock and the project can be found consistent with LCP Policy 12.01.

With respect to the overall mix of heights the Commission found the following:

The existing view of Highway 1 across the site toward the southeast presents a
stair-stepped appearance leading toward Morro Rock. Grasses, coyote brush,
and willow on the site and cypress tress just beyond the south boundary of the
site, in ascending order, lead the eye from ground level upward to the Rock. A
mix of 14, 17, and 25 foot heights above finished grade wili allow for a
continuation of this stair stepped view. Heights greater than 25 feet or all
structures at 25 feet would impair that view. Special Condition 3 allowing only 25
two-story houses (25 foot height limit), 17 houses 17 feet in height, and 33
houses 14 feet in height will provide a mix of heights in the southern cluster and
protect significant coastal views from further impairment. The Commission finds
that only with the imposition of Special Condition 3 can the project be consistent
with the adopted LCP of the City of Morro Bay regarding the protection of visual
resources.

As mentioned above, because the Cloisters site is in the floodplain, Condition 3a also limited
fill on the site to the minimum necessary for flood protection but in no case could finished
grade exceed the heights shown on the grading plan for the project approved by the City of
Morro Bay on December 9, 1991.

This coastal development permit is for lot 94 in the south cluster of the Subdivision. Under
Condition 3a, the house on this site must not exceed 17 feet in height above finished grade.
Finished grade can not exceed the minimum elevation necessary to flood-proof future
residences and in no case may it exceed finished grade as shown on the grading plan for the
project approved by the City of Morro Bay on December 9, 1991.
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Commission staff have reviewed the as-built grading plan for the subdivision (Tract 1996
Grading Plans, Central Coast Engineers, 9/23/96), which shows the finished grade after
grading was completed. The plans are signed by the City's licensed engineer. These plans
indicate that the finished elevations are at or below those required by Condition 3a. In
addition, staff has determined that the finished grade: 1) does not exceed the minimum
elevation necessary to flood-proof future residences; and, 2) does not exceed finished grade
as shown on the grading plan approved by the City of Morro Bay on December 9, 1991,
Staff's flood elevation analysis is summarized as follows:

The predicted 100-year probability stormwater inundation level is elevation 16.3 feet. A
30-inch culvert is needed to drain this tract. Full effectiveness of the culvert during the
100-year storm event therefore requires the outlet flow line to be at 16.3 feet and the inlet
at +16.8 feet to provide the necessary gradient for the water to effectively flow through
the pipe. This means the top of the culvert at the inlet would be at least elevation 19.3,
at theoretical full effectiveness during a 100-year storm event. Therefore, because the
actual culvert outlet and inlet elevations are 13.2 and 13.7 feet respectively, the culvert
will not be operating at optimum efficiency during such a storm event. Therefore, we
believe the low point on the bank of the drainage swale (18.6 ft.) rather than the culvert
will be the controlling elevation. The adjoining lot elevations are 17.7 feet, barely
adequate to avoid flooding of a finished floor level if a 1-foot+ foundation height is
assumed. The other lots in the tract are graded to provide about a 4 foot elevation
difference over a 400 foot distance, to insure runoff flow towards the culvert invert. This
will provide a 1 percent gradient, barely adequate for storm conditions. Accordingly, we
conclude that the lot elevations could not be any lower and still meet mmamum flood
avoidance standards.
Finally, the house’s architectural elevations also show structure heights consistent with the
Commission’s 17 foot maximum height requirement. The City has conditioned the project to
require the submittal of a letter from a licensed surveyor, prior to either a roof nail or framing
inspection, that certifies that the height of the structure is in accordance with approved plans
and the maximum height limits (see Exhibit 2, p. 4).

In conclusion, the subdivision, as approved by the Commission, was found to be consistent
with the LCP regarding grading, finished grade heights, and proposed house heights. The as-
built grading plans and the house height as shown on the architectural elevations are
consistent with this approval. Therefore, the city’s approval of a coastal development permit
for the house is consistent with LCP policies 12.01 and 12.06(a). The appeliant's claim thus
raises no substantial issue.

3. Policy 3.01 (Water Availability)

Appellants allege a "[f]ailure to comply with LCP Policy 3.01, where it must be shown that
adequate water service is available to new construction.”

Policy 3.01 states, in relevant part:
The City of Morro Bay shall approve future growth in conjunction with water and

sewage treatment availability. Development shall be approved only if the City
finds that sewer and water services are available to serve the proposed use.




A-3-98-37 Keyoto Morro Bay 7

This policy also limits the allocation of water to a model adopted by the Commission in a 1981
permit (4-81-309) until such time as a water management plan is submitted to the Commission
as an LCP amendment.

Compliance with Policy 3.01 was raised in the appeal of the Cloisters subdivision. To address
water supply issues, the Commission conditioned the subdivision as follows:

The final map or maps may be recorded in phases, provided that no final map
or maps for this subdivision shall be recorded until a Water Management Plan,
as required by Morro Bay Local Coastal Program Policies 3.01 and 3.03 and
fully incorporating the requirements of Policy 3.04, shall be adopted by the City
of Morro Bay and certified by the Coastal Commission as an amendment to the
City's Local Coastal Program, and until the City of Morro Bay certifies to the
satisfaction of the Executive Director that water is available to serve the lot or
lots within the applicable unit of the subdivision for which a final map has been
recorded.

In compliance with this condition, the City submitted a water management plan to the
Commission 1995, which the Commission certified as an amendment to the LCP. On May 21,
1996, the Executive Director approved the City's certification that water was available to serve
the lots within the Cloisters subdivision. Thus, the overall subdivision is consistent with Policy
3.01.

In the case of this specific single family development, the City has further found that water is
available through its standard application of the existing retrofit requirement. In particular, the
City requires that prior to the issuance of a building permit, "all necessary water equivalencies
for the proposed use shall be obtained by the applicant; and a determination made that water
service is available for the proposed use." The City's planning director has confirmed that prior
to issuance of the building permit, the applicant must submit documentation that shows that 14
dwellings have been retrofitted. This would produce twice as much water as is needed by this
single family use. No increased water demand will be created by this project. Staff notes that
as of this writing, there were approximately 1500 - 1800 residential structures available for
retrofitting in the City of Morro Bay. In addition, as discussed in City of Morro Bay LCP
amendment 1-97, the City is now receiving state water, which substantially relieves the supply
pressures that have previously been of concern in the City (see Staff Recommendation for
LCP amendment 1-97). In summary, because this project is in effect required to create its own
water, prior to the issuance of the building permit, no substantial issue is raised with respect to
compliance with Policy 3.01.

4. Policy 3.03 (Water Management Plan)

Appellants allege a "[f]ailure to comply with LCP Policy 3.03, which condition requires the City
to show it can implement their Water Management Plan." Policy 3.03 states:

The City may develop a specific, comprehensive, long-range water plan which
will implement water management policies that will provide water service
consistent with sound resource planning. New water and sewer services to
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previously unsubdivided areas shall not be approved until a Water Management
Plan has been developed, adopted, and submitted for Coastal Commission
review and approval as a subsequent amendment to the LUP.

Policy 3.03 does not apply to the approval of a coastal development for a house in an area
that has already been subdivided. This house is in an area that has been subdivided. Further,
a water management plan was in fact certified by the Commission in 1995. Therefore, the City
action is not inconsistent with Policy 3.03 and no substantial issue is raised.

5. Policy 3.04 (Environmental Safeguard for Coastal Waters)

Appellants allege a "[flailure to comply with LCP Policy 3.04(3), where the City must show its
water management must provide for adequate safeguards to protect coastal stream
environment." Policy 3.04(3) requires that the water management plan ensure that there will
be an "adequate groundwater supply to protect the biological productivity of coastal waters
including riparian stream corridors . . . ." Policy 3.04 does not apply to approval of a coastal
development permit for an individual house but to the approval of a water management plan.
Therefore, the City's action is not inconsistent with Policy 3.04(3) and no substantial issue is
raised. Staff notes that the water management plan has been certified by the Commission, in
part on the basis of its being consistent with the Environmental Sensitive Habitat policies of
Chapter 3 of the Coastal Act (LCP Amendment 1-94). -

6. Policy 3.05 (City Capital Improvement Program)

Appellants allege a "[flailure to comply with LCP Policy 3.05 which requires the City to produce
a five year Capital Improvement Program for sewer and water improvements." Policy 3.05
states that the City shall adopt a five-year Capital Improvement Program for sewer and water
service maintenance and improvements but does not propose a moratorium on construction
until a Capital Improvement Program is in place. At the time of adoption of this policy, the City’s
sewer and water infrastructure was in poor condition. The purpose of the policy was to
conserve water by upgrading the water and sewer systems to reduce leaks, etc. Since that
time the City has replaced water lines and upgraded the sewer system. Thus, the primary
concerns addressed by Policy 3.05 have now been addressed. Moreover, Policy 3.05 does
not apply to the approval of a coastal development permit for a house. No substantial issue is
raised because Policy 3.05 does not apply to the approval of a coastal development permit for
a house. Therefore, the City action is not inconsistent with Policy 3.05 and no substantial
issue is raised.

7. Measure F (Water Conservation)

Appellants allege a "[flailure to fulfill the mandate Measure "F" . . .conceming compliance with
water conservation requirements.”

Measure F was an initiative passed by the voters of Morro Bay in 1984. Only two of Measure
F's 10 sections, sections 3 and 4, have been certified by the Commission as LCP
amendments. Section 3 governs the maximum number (77) and mix (multi-family and single
family) of residential building permits that can be issued each year. Section 4 limits the
amount of water for commercial and industrial building permits to no more than 130 percent of
the residential allocation.
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Section 3 potentially affects the appealed house in that the City can issue no more than 77
residential building permits per year. Thus, a building permit for the house would not be issued
if it would be building permit number 78. However, the City action that has been appealed is
the approval of a coastal development permit, not a building permit. Section 3 does not apply
to actions on coastal development permits. Therefore, no substantial issue is raised by this
element of measure F. Staff does note, though, that as of this writing, the City of Morro Bay
has issued 14 single family dwelling building permits for the year to date, and that 42 more are
in process, including 11 for single family dwellings in the Cloisters subdivision. The first
dwelling in the Cloisters subdivision received the fifth building permit for the year.

Section 4 limits the amount of water that commercial and industrial building permits require to
no more than 130 percent of the residential allocation. The appeal concerns a single family
dwelling, not a commercial or industrial building. Section 4 does not apply to the approval of a
coastal development for a house. Therefore, no substantial issue is raised by this element of

measure F.
8. Non-LCP Issues Raised by Appellants

The appellants’ state as additional reasons for their appeal the following issues, which do not
involve the LCP:

a. Cloisters Subdivision Condition D3(f) (Finished Grade)

Appellants allege that the City's approval of this single family dwelling "fail[s] to comply with
Condition D3(f) Tract Tract 1996 (Cloisters) which conditions govern the grading of the
property.”

This City condition of the Cloisters subdivision required finished grade to not exceed the
minimum needed for flood-proofing and to not exceed the finished grade as shown on the
1991 City-approved grading plan. The requirement is also reflected in condition 3a of the
Commission's 1992 approval of the subdivision, which states in part:

Finished grade shall not exceed the minimum elevation necessary to flood-proof
future residences nor shall it exceed finished grade as shown on the grading
plan for the project approved by the City of Morro Bay on December 8, 1991
(see Exhibit 4).

The issue raised here is really one of condition compliance with specific terms of the Coastal
Development Permit issued for the subdivision. If the grades and house elevations were
inconsistent with the conditions of the subdivision, an enforcement action, rather than appeal
would be the appropriate procedure for redress. No LCP policy or Coastal Act public access
issue is raised by this claim. However, staff notes that the City engineer has stated in the
public record that the finished grade is consistent with condition 3a. Moreover, as discussed
earlier, Commission staff have reviewed tberchthiatithefadsiged plade EgrmtisenhwitBitkadition 3a.
engineer and have not found any inconsistency with the grading plans originally approved.
Nor does finished grade exceed the minimum elevation necessary to flood-proof future
residences. No evidence, such as a survey, has been presented to indicate that grades are
inconsistent with the
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subdivision approval. See Finding 2 above, for discussion of grading issues related to
potential visual impacts.

b. Measurel

Measure | limits the amount of savings from retrofitting that can be allocated to a new use to
no more than one-half of the savings. Furthermore, Measure | prohibits the City from allocating
water to a new use based on water savings derived from projects performed by the City or on
City managed property; projects that had previously eamed water saving credits; replacement
of City water pipes; and mandated projects or measures (such as forced rationing of water use
or compulsory retrofitting of private property). Measure | also defined the word “project” to
mean “. . .any measure, act, process or procedure by which the consumption of potable city
water may be assumed, or expected, to decrease and thereby legally permit the allocation of
city water to new use.” Measure | is not certified as part of the LCP, although it is proposed for
certification in pending LCP amendment 1-97. Because Measure | is not currently part of the
LCP, it is not a valid grounds for appeal. Thus, no substantial issue is raised by this claim.
Staff notes, however, that the City’'s approval complies with Measure |.

9. Conclusion

None of the issues raised by the appellants are substantial issues in terms of consistency with

the certified LCP. In fact, most of the issues raised are the same issues that were raised on

the appeal of the Cloisters subdivision. The subdivision, as conditioned by the Commission,

was found to be consistent with the LCP. The as-built grading plans are consistent with the
Commission's approval. The house is consistent with the height limits imposed by the

Commission. Overall, the Commission finds that no substantial issues are raised by the

appeal.
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water conservation requirements. (4) Failure to comply with LC? Policy
3.01 where it must be shown that adequate water service is available
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Management Plan. (6) Failure to compiy- with LCP PO%ICY 3.04(3),
where the City must show its water management must prov1d§ for adequate
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allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to
support the appeal request. '

' SECTION V. Certification

The information and facts stated above are correct to the best of
my/our knowledge.

Gk K Moo
P . P Signat f Appeliant(s)
(sl LIURC T artaaen

N Date _@-@ M/ /995?;

{
J NOTE: If signed by agent, appellant(s)
I/ 59 must also sign below.

Section VI. Agent Authorization

I/We hereby authorize to act as my/our EK‘ p3
representative and to bind me/us in all matters concerning this 4

appeal. A;3- 43 37

Signature of Appellant(s)



Page two .
Appeal of Five Single family homes in the Cloisters
April 19, 1998

The developer elevated the subject lot to a greater height
than permitted by the Condition of Approval 3D(f) as approved by
the City Council. City staff claims the finished 1level was
dictated by the developers original grading plan which considered
drainage on the property and the flow of sewerage to trunk lines.
We believe the approved configuration was designed primarily for
the purpose of raising the lots to obtain views to the ocean by
residents of the property. Not satisfied with the developers
grading plan, the Planning staff changed the condition to make the
design of grading so that it would place the level of the lot at
the lowest level at least one foot above the flood plain and still
effectively sewer and drain the property. There could have been
other drainage plans devised that would meet the intent of that
Condition of approval. Because the staff changed in the interim,
the developer ignored the new condition and continued to use the
original grading plan. That plan was accepted and processed by the
Public Works Department.

As a case in point, the Atascadero Beach tract was not elevated in
1968 as was the Cloisters and the homes constructed on Beachcomber
Drive are at a minimum ten feet lower than the most western lots on
the Cloisters, They have no sewer or drainage problems. Highway
One is elevated about ten feet over the natural grade of the
Cloisters. Had the lots not been constructed as they were, the
public would have a clear view over the structures to the ocean
(except for the proposed two story houses). If it were not for the
dense shrubbery, views of the ocean can be seen over the Atascadero
Beach Tract. By elevating the property as the developers did to the
constructed elevation, any structure built will obscure the views
to the ocean from Highway One.

The viewshed requirement as stated by the condition would
implement the visual policies of the Morro Bay Local Coastal Plan
and Section 30251 of the Coastal Act. The City Zoning Ordinance
requires a demonstration of height and bulk for any structure built
in the viewshed and this would be particularly true of the house
built in excess of fourteen feet. Consequently, we implore the

E*ta?q
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Page three
Appeal of five single family homes in the Cloisters
April 19, 1998

Council and the Coastal Commission (if necessary) to obtain
elevations of the property and if alternatives are found to
implement the Coastal Policies, the Coastal Act and the Condition
of approval, steps should be taken to correct the noncompliance.

2. Water Supply

Failure of the City Council to fulfill the mandate of measures ‘F’/
and ‘I’ enacted by the people of Morro Bay and the conseguential
failure of the Council to comply with Local Coastal Policy 301,

303, 304(3), and 305. The enacted water conservation measures
guarantee that owners of the property be assured a water supply as
a condition of land use and building permit approval. The
implementation features requires a builder to assure the City there
is sufficient water savings connected with the development so that
no additional water supply is needed.

After the Water Management Plan was adopted by the Council, the
Council began taking steps to implement the Plan by securing
additional sources of water, i.e., State Water and a permit to
operate the desalination plant. It was presumed, and rightly so,
that these sources of water together with the existing sources from
the Morro and Chorro basins would be sufficient to build out Morro
Bay and supply water to the Cloisters. However, before these
operations were put together into an operatlve system, several
adverse actions have deterred the City from acbzevzng those goals.
The State of California placed severe restrictions on the Chorro
wells, thus remov;ng this source from implementation. The City
filed suit against the State to retrieve what they think is their
rlght to that water. Until that law suit is resolved and the City
is able to obtain full appropriation to the water supply, it cannot
be considered a source of water for the long range goals of the
City.

Next the City tried to obtain rights to operate the desalination
plant. Cayucos (co-owner of the sewer plant) would not let the
City use its joint outfall to discharge saltwater brine from the
plant. Next, the City went to PGand E to seek an agreement to use
their outfall. It is our understanding PG and E authorized use of
its outfall. That permit is revokable at any time. Based upon
this agreement, the City was able to obtain a permit from the State
to use the plant as a source of water so long as the agreement was
in effect. But temporary use of the outfall cannot be considered
in the long range goals of the City and therefore the Desalination
plant cannot be a source of water used for development purposes as
a means of satisfying the Coastal Plan policies until a permanent

EK')QS
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Page four '
Appeal of five single family homes in the Cloisters
April 19, 1998

ocean outfall is found for the salt brine. According to employees
who have operated the Desalization Plant, the initial temporary use
of the plant to purify brackish water caused severe clogging of the
membranes which will require very costly repairs to make the plant
operative.

On every chart supplied to the City showing total water supply
verses total water needs, the City cannot state it has an adequate
supply under the terms of the Local Coastal Plan policies until the
City clears these impediments. A single family house is
‘development’ under the definition as used in the Coastal Act and
the Local Coastal Plan.-

3.A Promise to the People of Morro Bay

The subdividers argued before the City Council in 1990, that they
intended to sell vacant improved lots and the subsequent owners

when they decided to build would place their name at the bottom of

the waiting 1list maintained by the city for prospective home
builders. Consequently, the developers agent said there would be

no houses built for some years to come. By that time, the City

would have worked out its water problems. The developer had
already placed all lots on the waiting list in anticipation of this
process. The Council suggested the developer remove all lots from
the waiting list in order to allow the new owners to progressively
place their names on the waiting list when they decided to apply
for a building permit. The presumption being that this was fair
and equitable treatment of the people who owned vacant lots and
had already signed the waiting list.

Since that time, the City produced and adopted a Water Management
Plan, voted to obtain rights to some State water, bought a
desalination plant, and entered into a lawsuit with the State over
a dispute about entitlements from the City wells. The sum total of
these action leaves the City without a legal entitlement to a
sufficient amount of water to serve the City. The City does not
have a clear and unrestricted appropriations from the Chorro Valley
wells until the lawsuit is settled and the State Water Resources
Commission grants approval to their entitlements. Although the
City has obtained a permit to operate the desalination plant, it
has done so with what we understand to be a revokable agreement
from P.G. and E. to use their ocean outfall for discharging salt
brine from the plant. Until the City obtains discharge standards
from Water Quality Control Board using a permanently defined ocean
outfall, the City cannot claim the Desalter to be an additional
source of water supply for purposes of complying with LCP Policy
#301. Also, the plant needs to be verified as workable.

th,p(
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Page five
Appeal of five single family homes in the Cloisters
April 19, 1998

Enclosed is a page of the Boyle Engineering Report, TABLE 12-2
which table describes the various sources of water supply available
to the City and the amount of water needed by the year 2000 and
2010. If you remove the Chorro Valley wells (subject to judgment
of the court) from that chart, the total supply available does not
supply enough water to serve the City in the year 2000. In two
scenarios, the Desalter is shown as a source of supply, which
unless there is a permanent arrangement for discharge, it also
cannot be used as a water source in this chart and therefore
reduces the available water that much more.The water issues would
not appear in this appeal if it were not for the fact that the City
must clear up these impediments before they can claim these sources
of water as an implementation to their Water Management Plan.

This appeal is signed by the following persons

Pt I A,

Wafren Dorn President, Morro Bay Beautiful
P.O. Box, 6 rro Bay, California 93443

y z@(?”*;lZA/A
Ned RQQ3W§YTC§&CP ice|President Morro Bay Beautiful
Morro-Bay)

150 Formosa California 93442

Vo e s

Ange‘j,j) Cor S27 L7 i CGFE it AUE pigdrO = 7”;?‘9‘2,_-

%414 E.

/), Funik P.o Box 62Q1 Os 0S0S, CA. A3d1Z
Enclosure:

Table 12-2 Yields of State Water Allocation
Water Management Plan, Boyle Engsineering Corp.

Ext)p?‘
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Tunk River Consultants

Pianning » Environmental Studies « Mediation .

April 23, 1998

Steve Guiney

State Coastal Commission
725 Front St.,, Suite 300
Santa Cruz, CA 95060

SUBJECT:  Cloisters Subdivision, Appeal of Coastal Development Permits for 2233 Emerald
Circle, 2749 Indigo Circle, 2050 Emerald Circle, 2225 Emerald Circle and 2751 Indigo Circle

Dear Steve:

I request that I be included as an appellant with Mr. Warren Do, Mr. Bernie Melvin and Mr. Ned
Rogoway for the appeal of the Planning Commission approval of the Coastal and Use Permits

. granted for the five homes listed above. | request that my letter be included as an attachment to the
letter submitted this morning by the three individuals listed above. I authorized Mr. Rogoway to
sign an appeal letter on my behalf. My reasons for appeal are as follows:

The City made a pact with the State Coastal Commission in 1982. In that compact, the Coastal .
Commission agreed to give the City the authority to administer coastal permits locally in return for

the promise that the City would comply with and enforce its Local Coastal Plan. The City has

clearly broken its pledge. For example, for almost a year, the City has ignored hundreds of tons of

rock placed on the top of Morro Creek bank at the Silver City Mobile Home Park, this despite the

fact that a Coastal Permit would be required. The three foot tall rock is still siting on the bank

today. That same rock had been required to be removed by the EPA, was removed by Madonna

Construction and then was brought back by Silver City.

This is only one example. The Cloisters project is another. Despite inadequate water resources
and an improperly graded site, the City has forged ahead in promoting this development. The
Coastal Commission admonished the City just last week for relying heavily on unreliable State
Water and Chorro Valley water. This is the same water source that the City's Public Works
Director used over a year ago to justify allowing the recording of the Cloisters Subdivision. When
the City allowed the 120 lot subdivision to be recorded, it jeopardized higher priority uses such as
agriculture, fishing industry and tourist serving uses. (see my previous comments in previous
letters to your agency about the City's over drafting of the Chorro and Morro Creek groundwater
basins- causing salt water intrusion in both basins and the degradation of the habitat in the Morro

Estuary Watershed). - .
Exl|, v %
)
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Then there is the issue 0. ilding heights. The original permits fc s subdivision required that
lots be lowered to reduce the visual impact of the houses. The condition was similar to that for the
Point Subdivision, where considerable earth was removed from the site in order to keep the roofs
of the homes below the height of the bluffs. However, when Cloisters was graded, they took the
dirt out of the central pond and excessively filled the lots. During the winter of ‘96-"97, some lots
had as much as 10 feet of fill added and much of the southern portion had 6 to 8 feet of fill added!

Since the lots were improperly graded, the one story homes will actually be as tall as two stories
and the two story homes will be as tall as three stories from the natural grade. Therefore, one story
homes will be an effective 25 feet tall and two story homes will be 35 feet tall above natural grade

_ only feet from the State Beach. This clearly violates the LCP and will result in homes much taller

than would have been allowed if the tract conditions had been followed.

Therefore, the project, in my opinion, is not consistent with CDP Permit Precise Plan Condition
D.3.f. on page number 5 of 19, enclosure number 2, of Mr. Lee Otter's January 13th letter to me.
I and three other appellants have contended that the developers of the Cloisters Subdivision added
up to 10 feet of fill to raise the lots to get better views at the sacrificing of coastal views from
State Highway 1, which was contrary to Permit Condition D.3.f and contrary the the Coastal Act.

* For these reasons, all of the houses under review should be denied for non-compliance with the ~

building height limitations of the tract and the tract should be regraded to lower the lots which have
been filled.

Sincerely,
Donald J. Funk

CC  Tim Staffel, Warren Dom, Bernie Melvin, Ned Rogoway

Ecl ¢4
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Water Management Plan - Boyle Engineering Corp. Oct.

TABLE 12-2
Yields of State Water Alternatives

Yield
Curing Yield
Avaraga Critical During
: Yield Drought | Worst Year| Peak Flow °
Alt. No. Water Source {AEIY ) {AFY 1) {AF/Yr) _{apm)
2A State Water Project 1155 zxzeg 233 826
Morro Wells 800 250 250 628
Chorro Wealls {wfo Wells 8 & 12) 1100 700 700 1150
TOTAL SUPPLY AVAILABLE S 1698 1213 2504

tate Water Project
& [Morru Weils 590 250
2C  {Chorro Wells (wio Wells 8 & 12) 1190 700
Existing Cesalinstion Plant - 645

TOTAL SUPPLY AVAILABLE 2756 2343
' i S -

20 [8late Water Froject 1155 748 233 85
Marro Weils ‘ 500 280 250 523
Chorro Wells (wra wells 8 & 12) 1100 700 730 1150
Nacimiznin Suppiement - 545 3 440
TOTAL SUPPLY AVAILABLE ATBE TAY 1358 3044

= = e
TOTAL SUPPLY NEEDED
Yegar 2000 - 1930 1reao 1780 2276
Year 2010 2350 2150 2150 2744

Subtract Chorro Wells fr
3 Mot used under acrmal conditions ’ om Total

® Dees not indlude a raptacement for Wi & -309 -131 -6 1'7 ~816 -

(NOTE BY NAR): = Using tie water yields on the highlighte
chart 2B &HZC, ir you‘guﬁtkact thg Chorro Wel?s?lggféghgig
the subject of the current lawsuit, from any of the columns
Morro Bay will not produce enough water during the year 2000
to serve the City with the supply needed. Per capita use of

yater is.measured on the average throughout tHe year, not
just during the rainy season.

Exl, plo
B-3-48-3%

.
[y
tJ
.
Lo




% TE, BY NAR:

; e M.B. staff bhas

the City does n ineed Morro or Chorro VAl  well

: The City is drgwlng only 1200 acre feet equ.velant
well water entirely from the State project. These
during the early months of the year when per capita

its lowest igv¥el:; These comments were intended to

contended in the last three months, thab

water
without
statements
use is at
fend off

critici§m that the City does not have an adequate supply.
In reality, per capita use of water rises rapidly after the

rains stop. (See tavle 6-6) TABLE 6-6

Monthly Peaking Factors
for Water Demand in Morro Bay

Monthly Peaking Factors
Vaiue
1990-1982 | Used for
Month 1990 1991 41992 Average | Analysis
January 0.s8 0.84. c.es 0.83 0.70
February 0.85 1.18 0.81 0.84 0.70
March 0.8% 0.70 0.74 0.78 0.75
April 1.03 0.88 0.62 0.84 0.85
May 0.98 0.81 0.e9 0.98 1.00
June 1.06 1.08 117 1.10 1.20
July 1.27 1.07 1.18 1.16 1.30
August 1.02 1.23 1.31 1.18 - 1.32
September 1.15 1.17 1.08 1.13 1.20
Qcioper g.es 0.98 1.16 1.03 1.03
November 0.84 0.g8 0.91 0.e8 0.85
December 0.88 0.82 0.81 0.90 0.80
1.40 +
. 1.20 + //\«\
¢ 2 ~,
.“% 1.00 1 // . \
o] .
S 080 ___/
S 060 -
g
£ 040 +
>
0.20 =
0.00 - A , ;
§ § ST E F ¢ 2% 38 8 & &
= £ £§E < = 5 5 2 E 2 & %
© =) = ,E @ © et oy
S o2 5 © 2 g
528 lyp!
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@ity of Morro Bay

MORRO BAY, CALIFORNIA 93442
B05-772-6200

i

-PLANNING AND BUILDING DEPARTMENT

NOTICE OF FINAL ACTION ON COASTAL DEVELOPMENT PERMIT

NOTICE OF FINAL CITY ACTION
on Coastal Development Permit No CUP 27-97(Precise Plan)/CDP 74-97R

The Following project is located in the Morro Bay Coastal Zone and a Coastal Permit Application has
been acted on by the City. , Vel aYad il .

Applicant:  Keyoto Morro Bay % Bruno Bosio

Address: 1685 Tanglewood, SLO CA 93401

3" ;{,." ~
UMBMISEION
e

\L COAST AREA
550 square foot  garage. .

oy
izl
=

Project Location 2225 Emerald Circle

APN No. 065-388-049 ‘ Lot Area: 8,038 sq.ft.
Zoning: MMR/CRR/GC/PD

LUP/General Plan: Mixed Use Area G ‘

Filing Date: 1/31/98 Action Date April 13,1998

Action By: CITY COUNCIL Action Taken: DENIED APPEAL AND UPHELD

PLANNING COMMISSION ACTION
Attachments: Permit, Findings, if any, and Conditions of Approval
(]  Twis SiTE Is OUTSIDE OF THE COASTAL COMMISSION APPEAL JURISDICTION

X This City decision is appealable to the California Coastal Commission pursuant to the California
Public Resource Code, Section 30603. Any person may appeal this decision to the Coastal
Commission within TEN (10) working days following Commission receipt of this notice. Appeals
must be in writing and should be addressed to: California Coastal Commission, 725 Front Street,

Ste, 300, Santa Cruz, CA 95060, Phone: 415-427-863 Ex 2
ml04/15/98 10:43 mxs:\msomcsxmmmzsmm.mr
A2 ALEN DORN:.S A RINHE-N N E -
FINANCE ADMINISTRATION FIRE DEPARTMENT PUBLIC WORKS
585 Harbor Street 595 Harbor Street 715 Harbor Street 695 Harbor Street
HARBOR DEPARTMENT PLANNING AND BUILDING POLICE DEPARTMENT RECREATION AND PARKS

1I78 Cmbnrrarora E28 Warhnar Stroat {50 Morro Bav Bivd. 1001 Kennedy Way




FINDINGS
CASE NO. CUP 27-97/CDP 74-97R
2225 Emerald Circle
Construction of a Single Family Residence and Detached Garage

Staff recommends that the Planning Commission make the following Findings:

The project will not be detrimental to the health, safety, comfort and general welfare of
the persons residing or working in the neighborhood; and

The project will not be injurious or detrimental to property and improvements in the
neighborhood; and

The project will not be injurious or detrimental to the general welfare of the City; and

The project is an allowable use in its zoning district and is also in accordance with the
certified Coastal Land Use plan for the City of Morro Bay, and is in conformance with
the coastal access policies of Chapter 3 of the California Coastal Act.

The project is in conformance with the applicable conditions of approval for Tract 1996
(Case No. CUP 28-90/TM 01-90); and

The project design is consistent with the elements contained in the approved CC&R’s for
Tract 1996, the Cloisters, that are intended to create a unified architectural and aesthetic

consistency and tone so that each residence will harmonize with the beauty and natural
surroundings and coastal nature of the property.

That for purposes of the California Environmental Quality Act, Case No. CUP 27-
97/CDP 74-97R is Categorically Exempt, Class 3 (CEQA Guidelines Section 15303).

Ex2, ¢Z
A-3-4%-31



SC.

1.

CONDITIONS OF APPROVYAL FOR
A SINGLE FAMILY RESIDENCE AND DETACHED GARAGE
CASE NO. CUP 27-97/CDP 74-97R
2225 EMERALD CIRCLE

STANDARD CONDITIONS:

Permit: This permit is granted for the land described in the staff report, referenced
above, and all attachments thereto, and as shown on the attached exhibits, and on file
with the Planning and Building Department. The locations of all buildings and other
features shall be located and designed substantially as shown on the aforementioned
exhibit(s), unless otherwise specified herein.

Inaugurate Within Two Year: Unless the construction or operation of the structure,

facility, or use is commenced not later than two (2) years after the effective date of this
approval and is diligently pursued thereafter, this approval will automatically become
null and void; provided, however, that upon the written request of the applicant, prior to
the expiration of this approval, the applicant may request up to two extensions for not
more than one (1) additional year each. Said extensions may be granted by the Planning
and Building Director, upon finding that the project complies with all -applicable
provisions of the Morro Bay Municipal Code, General Plan and Local Coastal Program
Land Use Plan (LCP) in effect at the time of the extension request.

Changes: Any minor change may be approved by the Planning and Building Director.
Any substantial change will require the filing of an application for an amendment to be
reviewed and approved by the Planning Commission. :

Compliance with the Law: All requirements of any law, ordinance or regulation of the
State of California, City of Morro Bay, and any other governmental entity shall be

complied with in the exercise of this approval.

Hold Harmless: The applicant, as a condition of approval, hereby agrees to defend,
indemnify, and hold harmless the City, its agents, officers, and employees, from any
claim, action, or proceeding against the City as a result of the action or inaction by the
City, or from any claim to attack, set aside, void, or annul this approval by the City of
the applicant's project; or applicants failure to comply with conditions of approval. This
condition and agreement shall be binding on all successors and assigns.

Compliance with Conditions: Compliance with and execution of all conditions listed

hereon shall be necessary, unless otherwise specified, prior to obtaining final building
inspection clearance. Deviation from this requirement shall be permitted only by written
consent of the Planning and Building Director and/or as authorized by the Planning
Commission. Failure to comply with these conditions shall render this entitlement, at
the discretion of the Director, null and void. Continuation of the use without a valid
entitlement will constitute a violation of the Morro Bay Municipal Code and is a

misdemeanor.
‘ E;( 1, 3
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Acceptance of Conditions: Prior to obtaining a building permit and within thirty (30)
days of the effective date of this permit, the applicant shall file with the Director of

Planning and Planning and Building written acceptance of the conditions stated herein.

ompliance _wit rro_Bay Standards:  This project shall meet all applicable
requirements under the Morro Bay Municipal Code, and shall be consistent with all
programs and policies contained in the certified Coastal Land Use plan and General Plan
for the City of Morro Bay. |

PLANNING AND BUILDING CONDITIONS:

liance wij itions of v ract 1996: The approved project shall
comply with all applicable conditions of approval for approved Conditional Use Permit
and Tract Map, Case No. CUP 28-90/TM 01-90, including, but not limited to, required
noise standards, residential fire sprinklers, building and fence height limitations, lot
coverage, and undergrounding of all utilities.

Design Review: The exterior finishes and materials shall remain in substantial
conformance to the plans reviewed and on file with this approval. Any approved changes
shall meet the intent as stated in Section 5.1 of the approved CC&R’s for Tract 1996.

Setbacks: The setback of all new construction shall be measured from the property line
or view corridor line as follows:

Front: 20 foot. minimum

Garage: 20 foot minimum

Exterior Side: 10 foot minimum

Interior Side: 10 % of the lot width, with a 6 foot maximum
Interior Side (det. gar.) : 1°-0” minimum/6’-0” from residence
Rear: 10 foot minimum

Building Height Verification: Prior to either roof nail or framing inspection, a licensed

surveyor shall submit a letter to the building inspector certifying that the height of the
structure is in accordance with the approved plans and complies with the height
requirement of 17 foot maximum above finish grade as accepted by the City
Engineer. The finish grade shall not exceed the minimum elevation necessary to flood-
proof the residence, and in any event, shall not exceed the finished grade as shown on
the grading plan for Tract 1996 approved by the City.

Water Equivalencies: Prior to the issuance of a building permit, all necessary water
equivalencies for the proposed use shall be obtained by the applicant; and a
determination made that water service is available for the proposed use.

Water Saving Devices: Water saving devices shall be installed in the project in
accordance with the policies of the Morro Bay Coastal Land Use Plan and as approved

by the Building Official.
Ex?Z, »Y
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Dust Control: That prior to issuance of a grading permit, a method of control to prevent
dust and wind blow earth problems shall be submitted for review and approval by the
Building Official. '

Landscape Plan: Prior to issuance of a building permit, the applicant shall submit a
landscape plan, including irrigation and hardscape details, for review and approval by
the Planning and Building Director. Pursuant to the conditions of approval for Tract
1996, no landscaping shall be maintained at a height exceeding the maximum allowed
for the structure. Additionally, the criteria contained in the CC&R’s, Sections 5.17-5.22
shall be met. '

Maintenance of Landscaping: All plant materials shall be maintained diligently to

ensure proper health, growth, and appearance. Replacement materials shall have similar
functional characteristics as that originally approved. Sloped areas within the view
corridor easement portion of the lot shall be maintained in accordance with the
provisions outlined in the approved CC&R'’s.

Archaeology: In the event of the unforeseen encounter of subsurface materials suspected
to be of an archaeological or paleontological nature, all grading or excavation shall
immediately cease in the immediate area, and the find should be left untouched until a
qualified professional archaeologist, knowledgeable in Chumash Culture, or
paleontologist, whichever is appropriate, is contacted and called in to evaluate and make
recommendations as fo disposition, mitigation and/or salvage. The developer shall be
liable for costs associated with the professional investigation.

PUBLIC WORKS CONDITIONS

Fees: Fees required pursuant to these Public Works Conditions shall be paid at or
mailed to the Public Works Department, 695 Harbor Strest, Morro Bay, CA 93442.
Checks shall be made payable to the City of Morro Bay.

Encroachment Permits: Are issued at the Department of Public Works, 695 Harbor
Street, prior to construction in or use of land in the City right-of-way and may be
required prior to, building permit issuance, or as required by the City. Fees for required
encroachment permits are as set forth in the Master Fee Schedule adopted by the City
Council.

--Standard Encroachment Permit,
Required for standard construction per City standard drawings and specifications.
Current fee $71.82

--Special Encroachment Permit,
Required for non-standard work or encroachments in the City right-of-way. Current fee
$35.91 plus applicable direct costs for checking, administration, and recording.

--Sewer Encroachment Permit,

Required for any sewer work or construction in the City right-of-way. Current fee

$71.82

Exl) »S
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Repair & Replacement of Public Improvements: The Applicant shall repair curb, gutter,

street, or any public improvements which were damaged by Applicant during the course
of construction of this project. Applicant shall replace site frontage curb, berm or gutter
at abandoned or illegal drive approach areas.

Grading and Drainage Plan: Route roof and driveway runoff to the street in a non-

erosive manner and not concentrate runoff onto adjacent properties.The applicant may
be required to submit a grading and/or drainage plan with calculations to demonstrate the
proposed on-site drainage facilities will handle the peak run-off from the 25-year storm.
If a proposal does not satisfy the Building Official that the parameters below will be met,
a grading and drainage plan shall be submitted by the Applicant for approval by the
Public Works Department and City Engineer prior to issuance of a building permit.

din ion Provisions: If grading operations extend into the rainy season,
November 1 through March 31, an Erosion and Sedimentation Control Plan shall be
submitted for approval. The plan shall provide for positive measures to protect against
erosion of adjacent property and prevent sediment or debris from entering any harbor,
waterway, ecologically sensitive area, or public roadway. The plan shall be
accompanied by such bond or other assurance as may be required by the Public Works
Director. (Method of dust control shall be submitted to Building Official at the
Community Development Department).

Domestic Water Pressure Reducer: The Applicant’s plumber shall install a pressure
reducer on the private property portion of the project if in his judgment his static water
pressure readings indicate such device should be required. (Water pressure zones in

Morro Bay vary from 40 to 120 psi.).

Domestic Water Backflow Prevention Device: If required, the Applicant is responsible

for the installation of an approved domestic water backflow prevention device per
MBMC chapter 13.08. Devices are generally not required for single family homes.
Devices are usually required for irrigation systems on a dedicated water meter; systems
which use may change in character of use (commercial rentals, etc.); gray water systems;
or any plumbing system which has cross-connections or the ability to allow water of
deteriorated sanitary quality to enter the public water supply. The installation shall occur
prior to building permit completion approval by the City. Should the Applicant need
further information, the City’s contracted inspection provider can be reached at: (805)
781-5544, Office of Cross-Connection Inspector, S.L.O. County Health Agency, 2156
Sierra Way, San Luis Obispo, Ca. 93406.

Sewer Backwater Valve: The sewer lateral shall be provided with a backwater valve on
private property to prevent a blockage of the municipal sewer main from causing
damage to the proposed project.

Street Trees: Installation or removal of a tree in the City right-of-way shall be pursuant
to the Morro Bay Municipal Code, Chapter 12.08 and the Standard Drawings and
Specifications of the City of Morro Bay Public Works Department.

Ex2) ¢t
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May 20, 1998

Rusty Areias, Chairman
Coastal Commission
1400 “N” Street, Suite 9
Sacramento, CA 95814

RE: Cloisters Subdivision - Appeal of Coastal Permits for numerous residences

To the Honorable Commissioner Areias, ,

We have an issue with the grading of the Cloisters Subdivision in Morro Bay. This 120 lot subdivision
was granted City and Coastal Commission Permits several years ago. The Tentative Map required that
lots not be filled unless it is necessary to prevent flooding. This provision was added because of great
public controversy over the potential that this subdivision had for blocking scenic views. The code and
LCP required that building heights be determined from natural grade. The code, which was certified by
the Coastal Commission, stated as follows:

When measuring the various levels on a lot to calculate the height, the grades in existence
on the lot on January 1, 1986 shall be used: any fill added to the site since that date shall be
deducted from the present grade elevations . . . (emphasis added) :

However, when this project was presented to the City and Coastal Commission, the applicant’s engineer
argued that lots would need to be raised to keep the future houses from flooding. A compromise was
struck in which the developer would be permitted to fill the site as long as it was the minimum feasible,
The following condition D.3.f. was the result of that compromise. The Morro Bay Code was similarly
written to incorporate this language (after the subdivision was approved). Remember, if it wasn’t for the
potential flooding of the site, the building heights would be determined by the elevation before fill was
added.

f. Finished grade within the north and south lot areas shall only exceed existing grade by the
minimum fill necessary to meet flood plain elevation requirements and tract drainage,
engineering and utility design criteria as determined by the city engineer in sole discretion.
The final grading plan for this site shall be reviewed to insure that the natural grade is not
elevated beyond the levels necessary to meet flood plain elevation requirements and tract
grainage, engineering and utility design as determined by the city engineer in his sole

iscretion.

In order to protect public visual access from Scenic Route 1, final grade may be less but
shall not exceed those elevations shown on attached Exhibit C-2.

Since the project engineer has certified that flooding levels are limited to 16.3 feet, few lots shou}d have
been higher than 17.3 feet, assuming one foot of safety pursuant to code. Even taking drainage into
consideration, the lots furthest from drainage ways should only be a few feet higher. However, when

P.O. Box 6291, Los Osos, CA 83412 E"‘
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Cloisters was recently graded, they took the dirt out of the central pond and excessively filled the lots,
During the winter of ‘96’97, some lots had as much as 10 feet of fill added and much of the southern
portion had 6 to 8 feet of fill added! We contend that the developer did so in order to have better views
for the future homes. Before the fill was added, someone standing behind the dunes could not see over
the dunes to the ocean. Now, these elevated lots afford great views of the sea (of course at the expense
of the viewing public).

Since the lots were improperly graded, the one story homes will actually be as tall as two stories and the
two story homes will be as tall as three stories from the natural grade. This clearly violates the LCP and
will result in homes much taller than would have been allowed if the tract conditions had been followed.
The City’s engineer is arguing that sewering is an issue. It is our opinion that, in order to keep the lots
lower, they could have engineered a sewer system if less fill had been added. Afterall, if flooding had
not been an issue, the lots would have been kept at the natural grade and not been allowed to be filled.
The only justification for the fill was the flooding potential of the site.

This is the only development in Morro Bay that was permitted to add this kind of fill. The EIR
addressed this matter in explaining the need for the fill. Other similar subdivisions, like the Point

. Subdivision north of this site, were required to excavate and lower all of the lots to protect overviews.

This subdivision got special consideration because of the flooding issue. However, they shouldn't have
been allowed to fill more than needed to protect the lots.

Please call me if you have any questions. Thank you for your consideration of this matter.
Sincerely,

Donald J. Funk
CC Charles Lester

E‘%?) Pl
A-3- % 33
P.O. Box €291, tos Osos, CA 93412
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STATE OF CALIFORNIA—THE RESOURCES AGENCY ) PETE WILSON, Governor
CALIFORNIA COASTAL COMMISSION

CENTRAL COAST AREA OFFICE Filed: 07/08/92

440 CAPITOLA ROAD Staff: SG/cm

BANTA CRUZ, CA 95082 Staff Report: 08/27/92

{408) 479.3511 Hearing Date: 09/11/92

A&O?TE@ Commission Action:

STAFF REPORT: REVISED FINDINGS

APPLICATION NO.:  A-4-MRB-971-44

APPLICANT: KEYOTO MORRO BAY, INC./MORRO BAY NATALIE, INC.
AGENT: RRM Design :

PROJECT LOCATION: West side of Highway 1, between the highway and Morro
Strand State Beach, north of Morro Bay High School and
south of Azure Street, City of Morro Bay, San Luis Obispo
County

PROJECT DESCRIPTION: Vesting tentative tract map, conditional use permit, and
coastal development permit for subdivision of an 84.4 acre
parcel into 120 residential lots and open space.

SUBSTANTIVE FILE DOCUMENTS: Staff Report on Substantial Issue for
A~4-MRB-91-44 dated February 20, 1992; Dorn and Rogoway Appeal; Commissioners
Gwyn and Giacomini Appeal; Final Local Action Notice with Findings and
Conditions; Morro Bay Certified LCP; Draft Environmental Impact Report for the
Cloisters Residential Subdivision Project, September 1991; Final, December
1997;: 1988 and 1990 LCP Amendments; Atascadero Beach subdivision map recorded
in Book 2 at Page 15 of Maps of San Luis Obispo County; Record of Survey Map
45 RS 57; Decree excluding land pursuant to "The Subdivision Land Exclusion
Law," recorded in Volume 1077 at Page 196 of Official Records of San Luis
Obispo County; San Luis waspo County Assessor s Parcel Maps 65-37, 65-38, and
65-152.

COMMISSIONERS ON PREVAILING SIDE: Doo, Malcolm, Rynerson, Neely, Rick,
Wright, and Gwynn

SUMMARY OF COMMISSION ACTION: On July 9, 1992, the Commission approved
development of the subject parcel into 120 residential lots and open space,
subject to special conditions which: A) prohibit the recordation of a final
map or maps until 1) a Water Management Plan for the City of Morro Bay is
certified by the Commission and 2) the City certifies that water is available
to serve the number of lots proposed within the applicable unit of the
subdivision, B) imposed limits on the number of residences 25 feet, 17 feet,
and 14 feet above finished grade, and C) require incorporation of additional
elements into the wetland mitigation plan. These conditions will not result
-in fundamental changes in the design of the project, but will result in a
project that will achieve consistency with the City's certified Local Coastal
Program.
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STAFF NOTE: »

Because staff had recommended denial of the proposal, the text of the
conditions was not available on the date of decision. Since that time staff
has prepared written conditions and revised findings, based on review of
staff's meeting notes and the hearing tapes, that support the Commission's
approval of this proposal. .

STAFF_RECOMMENDATION:

The staff recommends that the Commission confirm the following conditions and
adopt the following findings in support of its approval of the project on July
9, 1992,

I. STANDARD CONDITIONS: See Exhibit A

IT. SPECIAL CONDITIONS:

1. PRIOR TO THE TRANSMITTAL OF THE COASTAL DEVELOPMENT PERMIT, the applicant
shall obtain the requisite permits from the U.S. Army Corps of Engineers and
the wetlands mitigation and enhancement plan shall be approved by both the
California Department of Fish and Game and the Executive Director.

2. RECORDATION OF FINAL MAP(S)

The final map or maps may be recorded in phases, provided that no final map or
maps for this subdivision shall be recorded until a Water Management Plan, as
required by Morro Bay Local Coastal Program Policies 3.01 and 3.03 and fully
incorporating the requirements of Policy 3.04, shall be adopted by the City of
Morro Bay and certified by the Coastal Commission as an amendment to the A
City's Local Coastal Program, and until the City of Morro Bay certifies to the
satisfaction of the Executive Director that water is available to serve the

Tot or lots within the applicable unit of the subdivision for which a final

map has been recorded.

3. HEIGHT OF STRUCTURES

a. No structure in the south cluster (lots 46 through 120) shall exceed
25 feet in height above finished grade. Further, on lots 49 through
58, 89, 90, 93, 95, 101, 104, 108, 110, 112, 113, 115, 116, 118, 119,
and 120 no structure shall exceed 25 feet in height above finished
grade; on lots 91, 92, 94, 96 through 100, 102, 103, 105, 106, 107,
109, 111, 114 and 117 no structure shall exceed 17 feet in height
above finished grade; and on lots 46, 47 48, and 59 through 88 no
structure shall exceed 14 feet in height above finished grade (See
Exhibit E). Finished grade shall not exceed the minimum elevation
necessary to flood-proof future residences nor shall it exceed
finished grade as shown on the grading plan for the project approved
by the City of Morro Bay on December 9, 1991.

b. CC and R's for the development shall specify the maximum structure

height allowed on each lot and a copy of the CC and R's shall be
submitted to the Executive Director for review. Exq) pz

A-3-9%-3%
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4, FINAL LANDSCAPING PLANS
Final landscaping plans shall be submitted to the Executive Director for
review and approval and shall incorporate the following:

a. no landscaping in the parking area at the new wetland or elsewhere
within the established view corridor shall exceed eight feet above
finished grade nor block more than 10% of the viewshed from Highway
One.

b. no landscaping, including street trees, in the north residential
cluster outside of the view corridor shall, when mature, exceed the
maximum allowed structure height of 14 feet in that cluster and no
landscaping, including street trees, on any lot in the south
residential cluster outside of the view corridor shall, when mature,
exceed the maximum allowed structure height on that lot.

c. appropriate species shall be selected which meet these requirements
and in addition shall be drought tolerant and non-invasive and to the
greatest extent possible shall be native species.

d. CC and R's for the deve1opment shall specify the maximum
height allowed for landscaping as noted in 4.b. above.

5. WETLANDS MITIGATION

The proposed new wetlands mitigation area shall be enlarged or altered as
necessary in consultation with the Department of Fish and Game to provide the
widest variety of wildlife habitats consistent with those that could
‘reasonably be expected to occur on the site, to ensure the viability of the
new wetland, and to allow for surface drainage channels. Such enlargement or
alteration sha?? jnclude more variety in depth, inclusion of an island or
islands to provide more habitat area better protected from terrestrial
predators and human access, and open drainage channels instead of pipes from .
the wetland mitigation area to the dune slack.

6. ENVIRONMENTALLY SENSITIVE HABITAT AREA (ESHA)

a. The ESHA of the sand dunes as shown on vesting tentative tract map
1996 approved by the City of Morro Bay on December 9, 1991, shall be
offered for dedication to the California Department of Parks and

. Recreation prior to the jssuance of building permits. The applicant
shall be responsible for the restoration of the ESHA as specified in
the City of Morro Bay's Special Condition 8 regardless of ownership
of the ESHA.

b. The ESHA fence shall be designed in consultation with the California
Departments of Parks and Recreation and Fish and Game, and the U.S.
Fish and Wildlife Service. The Habitat Protection Fence shall be
designed in consultation with the California Departments of Parks and
Recreation and Fish and Game. Final design shall be submitted to the
Executive Director for review and approval.

7. VERTICAL ACCESS
Two vertical accessways shall be provided, one at the south cluster and one at

Ex, 3
A-3-4%-%2
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the proposed improved parking lot at the northwest corner of the site as shown
on Exhibit G. Dedications and bonding for access improvements shall be as
specified in the City of Morro Bay's Special Condition 10.

8. CITY PERMIT CONDITIONS

A1l City required conditions shall remain in full force and effect except
where those conditions conflict with the above conditions. In that case,
these conditions adopted by the Coastal Commission shall take precedence.

9. PROJECT CHANGES )
Any change or amendment to the City's conditions shall require approval of an
amendment from the Commission.

10. OTHER LOTS

PRIOR TO TRANSMITTAL OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall
demonstrate the ability to develop according to the plans proposed to the
Commission by the applicant including, if necessary, the acquisition of the
lots not presently owned by the applicant, to provide the required open space
or Environmentally Sensitive Habitat Area.

EXHIBITS:

A. Standard Conditions ”
B. Regional Map

€. Location Map

D. Land Use/Zoning

E. Height Distribution
F. Lots Owned By Others
G. Accessways

H. Morro Bay City Conditions of Approval

A-3-98° 37
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IIT. FINDINGS AND DECLARATIONS

The Commission hereby finds and declares that the history of the property is
unique among properties in the Coastal Zone and that the decision to approve
the project with Special Conditions is a result of the unique circumstances
and background concerning this property, including specific findings
applicable solely to this property during LCP Amendments in 1988 and 1990.

The Commission hereby further finds and declares:

1. Site Location and Description

The project site is located in the City of Morro Bay; bounded on the east by
Highway 1; on the north by Azure Street and the existing Atascadero Beach
single~family residential area; on the south by 54th Street, an unimproved
street, beyond which is Morro Bay High School; and on the west by Morro Strand
State Beach. The site is roughly 3,000 feet long and varies from about 800
feet to 1300 feet wide. Total site area is about 84.4 acres. Of this,
approximately 22 acres are sand dunes. From Highway 1 the site slopes gently
(1 - 2%) to the western boundary; it is essentially flat. The site outside
the sand dunes is vegetated mostly with wild grasses, Coyote brush, and
willow. The dunes are vegetated mostly with dune lupine, European beach
grass, and iceplant or are bare sand. Highway 1 is from six to 12 feet above
the eastern edge of the property. At its highest point, near the northeast
corner, the site is about 32 feet above sea level. The dunes rise to about 25
feet above sea level, or some 10 to 15 feet above the adjacent non-dune
portion of the site.

2. Project Background

Originally subdivided in 1915 into several hundred lots, the site now contains
176 lots, three of which are owned by others and are not a part of this
proposal. The owners of APN's 065-381-028, 065-382-001, and 065-382-031,
which are not a part of this proposal, were notified of all Commission
hearings on this proposal. No notices to those owners were returned to the
Commission. There is no indication that the addressees are no longer at the
addresses furnished to the Commission by the City or that the addresses were
insufficient. The owners of those three parcels have not contacted staff with
any concerns or questions about the project. The Commission finds that those
owners were properly notified pursuant to Government Code requirements, that
those owners have had adequate opportunity to express their views, that no
diminution of the value of those properties is intended by the Commission's
action on this project, and that the applicant is solely responsible for any
claim or action on the part of the owners of those three lots not a part of |
this project.

A1l of these lots were legally created as they were shown on a duly recorded
map when the site was originally subdivided. On June 29, 1988, the applicant
applied for certificates of compliance from the City. According to the
applicant, this was done to force the City to acknowledge the lots existing on

G?g L() t 4 S'
A-3-9%-3F
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the property. The certificates of compliance were never issued and were not
required to establish the fact that the Jots were legally created because the
City acknowledged that the map recorded in 1915 constituted a certificate of
compliance, as provided in Government Code Section 66499.35(d):

A recorded final map, parcel map, official map, or an approved certificate
of exception shall constitute a certificate of compliance with respect to
the parcels of real property described therein.

It should be noted that neither a certificate of compliance nor a recorded map
dating from 1915 guarantee that a parcel or parcels are free from development
constraints; they merely certify that a parcel or parcels were legally created.

Based on review of reduced Assessor's parcel maps provided by the applicant,
of the 173 lots owned by the applicant, 128 are 2,400 square feet each (60
feet by 40 feet net), 44 are 3,000 square feet each (75 feet by 40 feet net),
and one is a large parcel of about 70 acres. This latter area in 1960 was
excluded from the original 1915 subdivision, reverted to acreage, and became
one large parcel. Approximately 140 of the 173 lots owned by the applicant
are largely or wholly within the sand dunes, which are designated an
Environmentally Sensitive Habitat.

There have been several proposals for this site over the past two decades
including an RV park, a 390-unit condominium development, a 466-unit single
family residential development, a 455-unit mixed residential development, and
a 213-unit residential development. None of these were approved.

Morro Bay's LCP was originally certified by the Commission on October 24,
1984. Most of the site was designated on the LUP maps as Low/Medium Density
Residential (4~-7 units/acre) with Planned Development overlay, with the
westernmost portion designated Environmentally Sensitive Habitat. Zoning on
most of the site was Planned Development, Single-Family Residential with the
sand dunes zoned Environmentally Sensitive Habitat.

In 1987 the City placed an interim development moratorium on this property
which was to expire in 1989. The applicant, who was also the property owner
then, sued the City over the appropriateness and legality of the moratorium.
During this period the City submitted LCP amendment 3-88 which was approved as
modified by the Commission on December 14, 1988. That amendment changed the
land use categories to Coastal Resource Residential, Golf Course, and
Mariculture and Marine Research. A new density range, Limited Density (2
dwelling units/acre), was added to the residential land use category. The
amendment revised the access policy to require two rather than three vertical
accessways, one each at the north and south portions of the property. It also
created a northbound view corridor in addition to the existing southbound view
corridor, limited structures within the view corridor to no more than four
feet in height, and limited uses within the view corridor to golf course,
passive recreation, parking, public access, and mariculture. Height in the
areas on the north and south ends of the site, outside the view corridors, was
limited to 14 feet. The applicant then filed suit aga1nst both the City and
the Commission concerning LCP Amendment 3-88.

Ex “")?6
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Subsequently, a settlement was agreed to by the parties to the lawsuit. LCP
amendment 2-89, incorporating the Settlement Agreement, was approved by the
Commission on January 10, 1990. That amendment increased the developable area
from 13.9 net acres to 20.5 net acres by reducing the view corridors by 50
feet in the northern portion of the property and by 100 feet in the southern
portion, allowed up to 120 units divided between the north and south ends of .
the site outside the view corridors based on an allowed density of 2 units per
acre in the 60 acre residentially designated portion of the site, provided for
minimum lot size of 6,000 square feet (7,000 square feet for corner lots),
allowed an increase in lot coverage from 45% to 60% if alternate water sources
were provided, increased maximum allowed height in the southern portion from
14 feet to 25 feet above grade with finished grade above flood level to be
determined by City Engineer, and required the developer to agree to establish
an assessment/maintenance district to maintain street paving, curbs, gutters,
sidewalks, and parking lots of any approved subd?vas1on of the site until the
subdivision is 90% built out.

3. Project Description

The current proposal is for a 120 lot subdivision with the lots to be sited in
two clusters, one each at the south and north ends of the site with a large
view corridor between the two clusters.

KIX/6F/LRe /XL iBdXd/ B/ T 6Y /hd vy KeLArdLe/ Nedginds//THE/FIRdT/EIR/ SLdLed/dn .
ELLivdted/sd e/ gricé/ o7 /8400 /000/vér/Madsél/ /TRE/LTLS/Vdg/ réddiréd/Lhé
APBTICARL/ LB/ prepgdre/d/ TedSTVINTLS /S Lddy/ Lo/ deteériine/ Wov/Le/grodidé
AFFOrddBIE/ NOUZ ARG,/ /TS / FRALTYTNILY /SLdhdy/ EddTvEd/aF /LHE/dBBIILARL/ S/ WL
Béén /¢ duidérc éd/pendind/detAgn /by / tHe/Lomnigsigns//TVE/drdfL/LIR/ e LdLes/ tRdL
HOdZeg/BUTTL/ dR/ LR/ TBLL /Ly EdLed /U /LNT L/ ATV TETBR/ TAV E/ EXPELLEd/ L/ e
AfforddBIe/anly/Le/tRe/ dBode/idderdLe/inedbe/ YdndeL L)/ /dnd/ ERAL/ LIHE
YAdEYAdE/XBL/SATE/Br AL/ MOUNA/MBL/ TdL T TLALE/ ENE/ U LTWALE/ProvTLidn/Bf
AfFErddUTE/ NI LY/ /THIL/ AP Ently/puLs/ LR/ prafect/ IR/ eonFIicL/MiLh/thé
HedSTHd/ LT edient/F /ERE/CALY Y S/ BEVB AT /PYAV/WHTE R/ WAL/ 48/ TLE /0B éctiveés '
FACIAILALIAG /drd/EncBUrdding/d/ vy 1Lty /df /NedsTnd/ Ty /a1 /Ineoné/Tééls/dnd
proyidind/ddéddd e/ Nodgingd/for/Lné/Aeéds/of /Tov/dnd/mederdLe/ Tnddmeé
HedLENBTds / Lo/ tHe/ XLent/ T édETvTL

Forty-five (45) of the lots are proposed for the north cluster and ?5 Jots for
the south cluster. Minimum lot size would be 6,000 square feet, with 7,000
square feet minimum for corner lots. Maximum bui]ding height above finished
grade would be 14 feet in the north cluster. The south cluster would be
allowed a maximum height of 25 feet above finished grade, with building
heights in the south clyster to be apportioned with 25 structures at 25 feet,
17 at 17 feet, and 33 at 14 feet above finished grade. Second-stories would
be no more than 50% of the size of the first floor. Finished grade would be
determined by the City Engineer based on the assumed elevation of the 100 year
floodplain.

Fi1l to raise the building pads would come from material excavated from the .
site of the proposed new wetland between the north and south clusters in the
view corridor area. This new wetland would be approximately 2.4 acres in‘size

ExY, 5 ¥
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and is proposed as mitigation for the filling of several small, scattered
wetlands ranging in size from 900 square feet to 17,000 square feet and
totalling about 0.8 acre. The new wetland would be a maximum of six feet deep
and would hold 7.5 acre feet of water. A1l runoff to the site from Highway 1
and the 263 acre residential and commercial area east of the highway, which
now enters the site at several locations, would be diverted along a grassy
drainage swale to the new wetland. The water would pond there until it
reached an elevation of 14.2 feet above sea level, at which point it would
overflow into ¥ME/AB/IveN/didneLer/pivds/dpgyexXindtely/ 380/ 7t/ Yend/glddéd

YR EddU/EWE/ ddvd /ddréd /L /INe/ddd /S Xde i /Ay Eéd/ar /LY digH /ovié/ gige /BT ddéd
UAdEr/ RS/ TdLErdN /dd L E53/BALR/ LB/ dR/ EXTSLANG/drdindde/ EVdnAeT /nedr/ e
LOULUNES Y Ern/Edde/dr /EnE/AdrEin/ ¢ 1dgLér{ open drainage channels. Orainage
would then exit through the dunes in a naturally created, existing drainageway
out to the beach.

Approximately 20 to 25 mature willows would be transplanted from existing
clumps on site to the new wetland and willow cuttings from existing clumps on
site would be planted around the new wetland at slightly more than a 1:1
replacement ratio. Other species would also be planted in the area of the new
wetland to serve as landscaping and habitat enhancement.

There are approximately 22 acres of sand dunes on the site which are in a
degraded state, with non-native invasive species, primarily European beach
grass and iceplant, covering large portions of the dunes. There are some bare
sand areas that are used as habitat by the western snowy plover, a candidate
for 1isting under the Federal Endangered Species Act. It is proposed that the
vegetated areas be revegetated and restored with native dune scrub vegetation.

The north and south residential cluster would be connected by an extension of
Coral Avenue from Azure Street and San Jacinto Avenue to the north. A1}
vehicular ingress and egress would be via Coral Avenue and San Jacinto Avenue
to Highway 1. Emergency access would be provided to the south cluster via
54th Street. There would be public bicycle and pedestrian access paralleling
and adjacent to Coral Avenue through the site, continuing on local streets
off-site to the north, and continuing onto the high school property off-site
to the south. Public beach access would be via tHréé two vertical

- accessways and by lateral access running the length of the site just east
(inland) of the base of the dunes. There would be vertical access at the
northwest corner of the site in conjunction with a new 50 space public parking
Tot, dAGLHér/800/76eL/40UtN/ 67/ tWé/pdriing/26t{ and one at the south

cluster. The 50 space public parking lot planned at the extreme northwest
corner of the site would anchor the north end of the lateral accessway and
also provide direct access to the beach. Most of this parking lot would be on
adjacent State Park land. A 30 space public parking lot is proposed near the
center of the site, in the view corridor between the north and south clusters
adjacent to the proposed new wetland, with trails connecting to the lateral
accessway. Also at this location would be a one acre park with restrooms,
benches and tables, and minimal play equipment.

EEKTQ) jla
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4. Water Supply and Use

The City of Morro Bay's LCP was certified by the Commission in 1984 with
provision for development of a water management plan to be submitted to the
Commission for approval. Prior to certification of the LCP one
"reconnaissance investigation® and two major studies of the water situation
were made. These were the 1972 Department of Water Resources (DWR) Bulletin
63-6: Sea Water Intrusion: Morro Bay Area, San Luis Obispo County; Brown and
Caldwell's 1981 Preliminary Water Management Plan; and the 1982 DWR study,
Morro Bay Area Water Management Plan for Torro, Morro, and Chorro basins. The
first two were referenced and/or abstracted or summarized in the LUP. The
results of the latter study were not available for inclusion in the LUP. The
City has worked with Commission staff on the scope of work of a Water
Management Plan and will very soon solicit consultants for preparation of the
Water Management Plan.

a. Supply

The following information and quotations are taken from City documents
attached to previous staff reports on this project; those City documents are
incorporated here by reference and are part of the record on file with the
Commission.

A1l of the City's water comes from wells in the lower Chorro and Morro Creek
basins. Average annual precipitation is about 16 inches in Morro Bay. The
highest elevations in the basins receive about 30 to 35 inches per year. The
majority of rain falls from October through March. There is usually no
significant precipitation from April through September. The water in the
Chorro Creek basin is used for institutional, rural residential, and
agricultural purposes. Water in the Morro Creek basin is used for rural
residential and agricultural purposes. In addition, both creeks contribute
water to the urban uses of the City. They also support riparian habjtat.
Additionally, Chorro Creek is one of two major creeks draining into Morro Bay,
a significant coastal estuary (the other creek, Los Osos Creek, is not
utilized by the City as a water source). Any reduction in the surface or
subsurface flow of Chorro Creek may have a direct impact on the estuary by
reducing the volume of fresh water flow into the Bay and changing the fresh
water/salt water balance of the Bay and the tidal wetlands within the Bay.

‘Due to the small size and shallowness of the aquifers, there is very little
storage of ground water from year to year. During a "normal" year,
precipitation is sufficient to recharge the aquifers for use during the
following summer and fall. 1In a drought year there is not sufficient recharge
of the aquifers to provide adequate water the following summer and fall. The
latter is what has occurred to the aquifers from which the City of Morro Bay
gets its water. There is no reserve capacity from year to year.

While recent rains have improved the quantity and quality of ground water in .

the Chorro and Morro Creek basins, late winter winter/early spring rains have
occurred in prior drought years; there is no guarantee that the recent

ExY, 09
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precipitation siginifies the end of the drought. In March of 1991 alone, for
example, precipitation was 11 inches, but the drought has persisted overall.
The City was forced to operate its desalinization plant this past winter to
meet demand. Any increased growth will place greater demand on a precarious
supply. The City has committed to 1,300 afy of water from the State Water
Project. 1If that project comes on line, it would not be until 1996 at the
earliest; it would greatly improve the City's water situation if it
materializes.

There have been several differing estimates of the annual ground water yield
of these two basins. About one-half of the total from the two basins has been
assumed to be available to the City; the rest has gone primarily to
agricultural uses mostly upstream of the City's wells. The various yield
estimates are as follows:

Estimator and vear Estimated Total Annual Estimated Annual
Yield Both Basins Yield Available to City

DWR 1969 3,400 acre feet/year(afy) 1,700afy

0Brown and

Caldwell, 1981 3,944afy ("normal year") 1,972afy
6,415afy (2 year drought) 3,207 .5afy
3,863afy (7 year drought) 1,931.5afy

City of Morro Bay, 1992 no estimate 1,723afy

It is clear from the above figures that the yields are not known with
certainty. Preparation of the Water Management Plan will allow for realistic
and stable yield figures.

In May of 1992 the City of Morro Bay requested and the San Luis Obispo County
Flood Control and Water Conservation District approved the request for 1,313
acre feet of water from the proposed State Water Project Coastal Branch
extension. The Commission finds that while the City has committed to
providing an additional permanent source of water which would greatly improve
the City's precarious water position, the proposed project will not deliver
any additional water before 1996 at the earliest.

b. Use

The safe annual ground water yield of the Chorro and Morro basins, i.e., the
amount that can be withdrawn from the aquifers on a sustained basis without
adversely affecting water quality or damaging the aquifers, is unknown.

City water demand in 1979 was 1,614 acre feet. In 1990, the fourth year of
drought, demand was 1,527 acre feet, but the yield was only 1,265 acre feet of
potable ground water, well below any previous estimates of annual yield.

The difference of 260 acre feet was made up through use of a portable,
temporary desalinization plant to treat non-potable ground water on an

EKL') Ple
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emergency-only basis. In 1997 the City built a permanent desalinization
plant, housing it within a 10,000 square foot building, although it was still
to be for emergency use only. The plant has been used in both 1991 and 1992.
It was authorized by the City issuing itself emergency coastal development
permits. It also received permit 4-91-37 from the Commission for shallow
wells adjacent to the beach to produce saline water for use in the
desalinization plant. It has been necessary for the City to operate each
plant in order to provide water of sufficient quality and quantity to meet the
demand, even though the demand has been reduced through mandatory water
conservation restrictions. According to the City, at its present population
and without conservation measures, Morro Bay's estimated tota) annual water
use would be about 1,730 afy, slightly more than the City's estimated
historical annual ground water yield of 1,723 afy, and much more than the
1,265 afy of potable ground water available recently without the
desalinization plant.

On November 13, 1990, the City Public Works Director reported that:

The City's wells cortinue to be barely able to provide the community's
demand for water under current aquifer conditions and water conservation
requirements. There is nor assurance this will remain the case.
Additional wells may go out of service at any time.

The December 18, 1990, Public Works Director's report savid that "...the City .
does not have a dependable annual water supply." (Emphasis added.) -

On February 11, 1997, the City Council declared a Level 5 Emergency Water
Supply Condition (Resolution No. 13-91), the most severe condition, which
allowed the city to impose those water rationing requirements it deemed
appropriate. These included discontinuing of watering of parks and ball
fields, limits onwater consumption for single and multiple family units and
commercial uses, and targeting the top 100 water users to retrofit toilets,
sinks, showers, and irrigation systems. This condition lasted over one year
until February 24, 1992, when the City Council declared the water supply
condition to be “moderately restricted,* a Level 2 situation (Resolution No.
18-92) which prohibited water use resulting in excessive runoff, required
hoses used for outdoor washing of cars, etc., to have automatic shutoff
devices, and controlled days and hours of irrigation for landscaping and turf
areas.

The staff report recommending the Council reduce the water supply condition
from Level 5 to Level 2 also, however, stated that "It is not known if this®
less restrictive water supply condition "will have a deleterious effect on
the current ground water supply." The report goes on to say "Both basins are
capable of producing sufficient water to meet present system. demand without

difficulty.” (Emphasis added.)
Ext, ol .
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According to the Draft EIR, the Cloisters subdivision would require
approximately 30 afy of water. This additional demand without clear direction
on water policy and a water supply that is certified to be available would
further exacerbate an already precarious situation. Dependable water supply
has already been exceeded by water demand. There is no reserve.

The Commission acknowledges that the City has recently requested staff
assistance on the content of a water management plan to be submitted to the
Commission for approval at a future date and that staff has responded to the
City's request. The Commission, in April of 1992, approved permit number
4-92-01 for a one year period. That permit was for the desalinization plant
operated by the City of Morro Bay. That permit required the City to submit a
Water Management Plan to the Commission for certification as an LCP Amendment
60 days prior to the expiration of the permit. Thus the Water Management Plan
will be completed and before the Commission early in 1993 unless 1) the City
recieves an extension for permit 4-92-01, or 2) the City does not follow
through on the creation of a Water Management Plan. In any event, no lots
will be created by this project without the Water Management Plan being in
place and the City's certification of water availability. Given all of the
foregoing, the Commission finds that the City of Morro Bay does not have a
Water Management Plan as called for in the certified LCP, but is in the
process of developing one pursuant to LCP Policies 3.0%1, 3.03, and 3.04, and
that only with the imposition of Special Condition 2 will this project not
increase dependence on an already inadequate water supply in the City of Morro
Bay.

c. Water Allocatioen

There are about 282 lots on Morro Bay's waiting list for water hookups. If
building permits were being issued for new residential construction, typically
between 50 and 70 permits would be issued annually. Thus, if water were
available it would take about 5 years for those at the bottom of the list to
get a building permit. Prior to March 17, 1992, there were about 455 lots on
the City's waiting 1ist for water hookups. On March 17, 1992, the owner of
the Cloisters property requested the City to remove all 173 of their lots from
thatilist. Those Jots are no longer in line to get water hookups and building
permits. ' '

According to the City, residential building permits are limited to one per
property owner per year. If an owner had more than one property that rose
into the top 50 of the waiting 1ist and are therefore in the group eligible
for a building permit, only one property could receive a building permit that
year. The others could not be considered for a building permit until the next
year. :

The 120 Tots that will be created by this approval would not appear on the

waiting list immediately upon recordation of the map. The applicant has
-indicated that there is no intent to construct houses but merely to sell the

ExY, » (K3
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lots once they are created. The 120 lots proposed will not be created, that
is have a final map or maps recorded, until the City not only has a Water
Management Plan certified by the Commission, but the City must also certify to
the satisfaction of the Executive Director that water is available to serve
the lots created by the map or maps. Once the Water Management Plan is
certified and the City certifies that water is available, then, and only then,
will it be possible to record a map which creates lots. At that time the lots
may be sold and the new owners could apply for a place on the waiting list.
Special Condition 2 will ensure that there is adequate water to supply all
lots created by this project. Since any lot created by this project must wait
in 1ine with other, existing, lots in the City to obtain a water allocation
and building permit, and since the City must certify that water is available
to serve the lots created by this project, necessarily water will be available
to serve all lots, whether within this subdivision or not, that are eligible
for water allocation and a building permit.

5. Certified LCP Water Policies

Policy 3.01 of the City's LCP states, in part:

The City of Morro Bay shall approve future growth in conjunction with

water and sewage treatment avajlability. Development shall be approved

only if the City finds that sewer and water services are available to

serve the proposed use. ' .

Water service is not available to serve this proposed subdivision.
"Development" as used in Policy 3.01 and defined in the LCP and the Coastal
Act are identical, and includes, "...change in the density or intensity of use
of land, including but not limited to, subdivision pursuant to the Subdivision
Map Act and any other division of land..." 7TWig/prégdzdl/viddld/cértdinly
CHARGE / LS/ AVLERZ It/ By /deng ity /df /X dAd/Uge/dnd/TL/ 3L/ 8/ ubd AT LT dn/
Redgrding/Ld/pe2iey/3L0Y /ENIL/Brepdsdl/for/déieldpuént/cdnvdr/ e/ dppraved/dL
THIZ/Lide/BECdUZE/MaLEr /I /MBL/dNdiNdBE/ La/3Er e/ tHe/propdséd/deveéldpment s

Policy 3.03 of the City's LCP states:

The City may develop a specific, comprehensive, long-range water plan
which will implement water management policies that will provide water
service consistent with sound resource planning. New water and sewer
services to previously unsubdivided areas shall not be approved until a
Water Management Plan has been developed, adopted, and submitted for
Coastal Commission review and approval as a subsequent amendment to the
LUP. '

RILREAAN/LUI L/ STLE/ BY TGIRATT Y/ ovLdivdd/Sederdl /dndréd/TLs [/ LR/ wdJariLy
of /LHE/SALE/OdS/ EXeTudEd/ Ty aR/LNE/XIY B/ SUUdI¥IST6R/ Y /LHE/BUPEr1dY /Lo drL

UPER/PELILIER/ o /LHE/LHER/ duner/In/ 1980/ dnd/ Becddie/ord/Tdrde/pdreél/af /dvdur
78/deregL//TRIL/BroveLdT /g dTd/ vesdTL/An/ SABA T XdIAg/ HEL/ TR/ 1980/ BEcduté /dn/ .
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drgdYdIdided/drédl/ /IRIZ/ BEavid/ e/ CdLd(/PoTied/B/0B/dppTidd/dnd/ LT
Propgeddr/cdnist/ e/ dpproved/ BécdhLé/ ie/ MaLer /adnddenént/gIdn/ g /Béén
deverdpéd/dr/dddptéd/ dr/SdbulitLéd/ Lo/ LHe/Conmigsidn/For/yedien/dnd/dppravd
d2/dn/devidient/Le/ e/ VP,

Policy 3.04 of the City's LCP states:

Chapter 3 Coastal Act Policies shall be the basis for reviewing the
adequacy of any Water Management Plan. A Water Management Plan shall
ensure at a minimum, the following:

1. An adequate water supply for coastal-dependent activities such as
commercial fishing, oyster farming, fish and shellfish processing,
recreational boating and fishing and industrial energy development.

2. Continued protection of the Morro Bay wetland area with assurances
that the wetlands shall continue to be seasonally flushed of
accumulated salts from sediments.

3. An adequate groundsurface water supply to protect the biological
productivity of coastal waters including riparian stream corridors
upon which the anadromous fishery depends for viability.

4. Sufficient water for agricultural operations in the Morro and Chorro
Valleys.

Once a Water Management Plan has been incorporated into the LUP, the
approved elements of the Plan shall be implemented with each project
approval accompanied by findings that the resources listed above have been
protected consistent with Chapter 3 policies contained in the Coastal

Act. Upon implementation of the Water Management Plan, new subdivision in
previously undeveloped areas may be permitted.

TWIg/godidyd/eXedr Ny /LAt ds /LAY /Aev/ EdBdIvIZidn/ TN/ Bredivdslf/endédéldped
AYEds/wdf /RSt /Bee by /AR T/ ENEYE/ TS/ d/déYLXTIdd/MaLer/Mdnddeneént/ pTdn/

IA/LRE/RAXTT 0L/ BY oYUy S /deéd TS TBRE {/ RARFNRBATOAAD(/ dvd/ RAAFNRBASOFAIRY /LW
Codmiggidn/dddresséd//dnand/eLWer /LRI /tWe/ApBIicdBITILy/ 7 /PEYTE1¥4/3(03
AAd/3L04/ L8/ SABATVIZTONE /MTLUTA/ LRE/CTLY /87 /MY Y B/BdY L/ /BPELITTLANTY/ T W
RARFURB/O AT/ LHE / CABRTLL IO/ F Bdvd/ERAL/ I /L (PSTTLTEL/BLBB/dAd/BLOR/CTEAr Ty
;ﬁgggﬁig?igggdil#ﬁdﬁﬁlj/tdlﬂdﬁdi#fﬁiéﬁi/df/dﬁdé!éldﬂéd/df/ﬂﬂiéﬁdffﬂdéd

FEF/dY1/87 /LHe /TP EdBINg/ 1EALBRE L /LNTL/ Bropadgdl/ T4/ INeOngTLL Nt /T LN/ tHe
WdLér/dde/dnd/Sapply/palicies/ a7 /the/Narrd/Bay/LEPL//Rppro¥aT /67 /LH1E

Bropozdr/dL/XUis /L ivhé /WedTd/dddravate/ dn/ endeind/ seridus /dter/$dgply/dvd
WaAddeiént/greleéas/ Through no fault of jts own, the City of Morro Bay has
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very limited options regarding its water supply. Currently all water comes
from wells in the lower Chorro and Morro Creek basins. These wells are
susceptible to sea water intrusion and with heavy pumping during periods of
drought there have been serious problems with ground water qua]ity and
quantity. The City has been able to meet the demand only by imposing strict,
mandatory water conservation measures; utilizing its desalinization plants on
an emergency basis; and by not issuing building permits for new housing
construction for the past two years.

While various reports and studies have been done on various aspects of the
chronic water problems of Morro Bay, there has never been a certified water
management plan to give overall direction and cohesiveness to the City's water
policies. Without such a plan, there will be continual problems, emergencies,
and crises. A water management plan will not by itself relieve the pressing
water situation in Morro Bay. It would, however, give the decision-makers in
the City a powerful tool and clear direction to help solve the water problems
the City faces. BeAIdT/dF/XKIL/Bropd2dl/Vdded/ v/ tNE/EXTELTIAG/ idLer
PEXTLTEL/8F /LREIVEP/MITT/ AVSUVE/E ERSTELEALA /RTLR/ENE/CTLY) S/ LErEXTIEA/LEP /B Y
HEL/dTNRTRg /vev/SeBdI I IBE /8T /B ed 1dhE T/ dngdBaT Tdéd /Y ard /T LYt /hdd ing
A/EEVLAT i/ dLEr /ndRddEent/gXdn L/ / /T WNER/SALR/ /BT AR/ T8 /dérLified |/ Lhe
CoOniLgion/cdn/Lten/Ve/dL 3y Eéd/INEL/ LR/ X IvTLEd/dLEr /Y ESddY Eés/dddTTdY ¢
AYE/MLITTLEd/ LB/ ERETY /Hd X A chdwt/ BXLERL/RTLN /MG / STGRAT A CANL/ TERY/BP/ENBrL/ LEr

- ARPACLE/ SR/ YHE/LBAZLAT /¥ TP T AR/ NABTLALZ { /rBdnd /AL X/ P ESBUY ¢ é2 [ /drd /e .
Werre/Bdy/éstvdryl The LCP water policies require that approval of

- development shall occur “"only if the City finds that...water services are
available to serve the proposed use"(Policy 3.01), and that "New
water...services to previously unsubdivided areas shall not be approved until
a_Water Management Plan has been...submitted for Coastal Commission review and
approval as a subsequent amendment to the LUP."(Policy 3.03). Commission
approval of this project imposing Special Condition 2 will ensure that the
proposal is consistent with the LCP water policies since no map or maps may
record, and therefore no lots may be created, prior to certification of the
Water Management Plan by the Commission and certification by the City that
water is available to serve the number of lots created by the map or maps.

The Commission finds that the development and completion of the Water
Management Plan and the development of an adequate water supply for new
development is the responsibility of the City and that only by imposing
Special Condition 2 can the approval of the project be found consistent w1th
LCP Policies 3.01, 3.02, 3.03, and 3.04.

6. Visual Quality

Amendment 2-89 established the view corridors across the site, confined the
residential areas to the north and south clusters, and 11m1ted the height of
structures in the residential clusters to 14 feet above finished grade in the
north and 25 feet above finished grade in the south.

EX q) 'K.
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LCP Policy 12.01 staes in part that "...permitted development shall be sited
and designed to protect views to and along the ocean and scenic and coastal
areas, ... to be visually compatible with the character of surrounding areas,"
and that "New development in highly scenic areas such as those designated on
Figure 31 shall be subordinate to the character of its setting." This site is
one of those sites so designated on Figure 31 of the certified LCP.

The southern edge of the site abuts Morro Bay High School. Along the northern
edge of the school property is a row of Monterey Cypress tress which serve as
a windbreak for the school and screen the school from Highway 1. These
cypress trees were planted some 30 years ago and they partially block views of
the Towest portion of Morro Rock. AZ¢drdivd/te/tvé/dgpliddnt)s/endivédrry
SUrVE(/drednd/TE4ET /X ERg/INE/ X IAE/ 8T /L v ééd/ yandes/ Frab/ XY/ L8/ YR/ FEeL/dpddé
SEd/XEVE/dvd/ENE/ LY e/ rdndE/Iv/ ReighL/ Prom/28/8/ 88/ P&t/ dbavé/drodrid
YederL//THE/ LdpL /87 /ERe/ LY eds /LRy Efare/ cdn/ ravge/fr o/ dvedt/36/4e/70/ 7 éét
AYBHE/ LEd/ XEAETL/ ITHE/ BrBpdLdd/ dé e Sphert /MiXT /Y eddare/FiXT/ L8/ dn/E1edaLion
B8f/20/L8/28/FEEt/ a8 de/$éd/1E4EX /718 /iddgég/dreé/dlAoved/ Lo/ Be/28/Féét/Hidh
AV e/ TINTdnEd/drades /ENEir/redf3 /i dTd/ Ve /dL/ 88/ ¥8/ 49/ Féet/dBode/Léd
TEAEXL//TVNBL /&L /dRY /BBTRL /ORErE/d/ Y BreéLg/LrEd/ i/ TELL/LNdR/BY /TEL/LdXN (/4
HEULE /AT d/BE/ XaX XY/ LWER/EINE/ Ly éd/dnd/ ¢ dudd/ TALrdd e/ Br/ERe/ dievi/6F /Y re
RECK/From/Miguidy /Y 17 /3P ALY Ar L/ XTnited/La/d/wdAivdm/af /Y7/FeéL/dbdié
Fir1gved/drdde/ModId/Be/maen/XEL5/XTKENY/ LB/ B eV Lo/ ane/af /tNe/EXidLing
tréég/ By limiting the number of houses 25 feet above finished grade to
one-third of the total in the south cluster and requiring their location
nearest the trees on the High School property, there will be no significant
further impairment of the view of Morro Rock and the project can be found
consistent with LCP Policy 12.01.

The 25 foot height limit for the south cluster, imposed by LCP Policy 0.6, is
the maximum 1imit. THEreés/ig/vé/réddirénént/ LRt/ strdelarés/ e/ LRat/taxx/

The City recognized both Policy 0.6 and Policy 12.01 in part when it set a
height 1imit of 14 feet above finished grade only on the outer ring of lots in
the south cluster, lots 46-48 and 59-88 (see Exhibit E).

The existing view from Highway 1 across the site toward the southwest presents
a stair-stepped appearance leading toward Morro Rock. Grasses, coyote brush,
and willow on the site and cypress trees just beyond the south boundary of the
site, in ascending order, lead the eye from ground level upward to the Rock.
R/GIA/ET /Y47 dRA/ YT/ Td8Y/NETGHLL/dBdHE/FIRTENEd/ drdde/ wiTT/dT o/ f8r /4
CORLIAUALIGR/BF /ERIL/4XAT /S LEBPEA/ dT Nl / /RETANLL/dr EdLer/ENAR/ T/ T et /viddld
ingdir/Lndt/¥iéws A mix of 14, 17, and 25 foot heights above finished

grade will allow for a continuation of this stair stepped view. Heights
greater than 25 feet or all structures at 25 feet would impair that view.

Td/evedte/Baildivid/ pads/LHAL/MIXT /VE/dBEdE/Lre/ YO0/ fEdr/FT180d/pXAINL/T30T /8
Up/La/eidnL/ FeeL/ wiTT/ e/ idddssdry/in/the/souti/ e XML eér L/ /ROUgEL/ 28/ Feet
HIgHEr/Lrda/ tHe/ FIATgned/ drddé/may/ Ve /Migner/ thdn/soume/ eF /LRE/eypréLd/Lrées ]/
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AAd( /77788, /VidUTd/ iV rdde/ e/ LS/ Fievi/df /NBYYE/REEKL/ /NBULEL/BF /LUTL /g gHY
WIXT/dT48/8XTMTRALE/ LS/ SLAT Y AL LEPpEd/ T/ dnd/ Y EpELE/ L/ MT LN/ d /mdré
WALLIAE/WATT VTN E/ ABPBAYARLE /TN /NBUXd/ Y EL LN/ LNE/ EXTELIRG/drdidLic /4 iev
from/Nignidy/Bres//WRIXE/ RIS/ METdUL/ 18/ 4T oved/BY /tRE/LEP(/dddin /it /i4/4
wdXTMdnL /THE/ CoMAT L4 TBR/ P INAS /L NAL /XREyE/ X8/ ALYV ELIBH/ LB/ Y éddire/d/wiX/Bf
HETgULL /T LU/ d /hdX A/ NI gHL/ 87 /X7 / FEeL/dbaV e/ TIRTENEd/drddé/ v/ e/ s6uLh
C1dgLer/ Lo/ gratedt/existivg/pYie/¥iévg/ Special Condition 3 allowing

only 25 two-story houses (25 foot height limit), 17 houses 17 feet in height,
and_33 houses 14 feet in height will provide a mix of heights in the southern
cluster and protect significant coastal views from futher impairment. The
Commission finds that only with the imposition of Special Condition 3 can the
project be consistent with the adopted LCP of the City of Morro Bay regarding
protection of visual resources. .

7. Landform Alteration and Environmentally Sensitive Habitat Areas

LCP Policy 11.01 says, in part, that "Environmentally sensitive habitat areas
shall be protected against any significant disruption of habitat values, and
only uses dependent on such resources shall be allowed within such areas." It
also requires that buffer areas around wetlands shall be a minimum of 100 feet.

LCP Policy 9.06 says:

A11 development shall be designed to fit the site topography, soils,
geology, hydrology, and any other existing conditions and be oriented so
that grading and other site preparation is kept to an absolute minimum.
To accomplish this, structures shall be built to existing natural grade
whenever possible. Natural features, 1andforms. and native vegetation,
such as trees, shall be preserved to the maximum extent feasible. Areas
of the site which are not suited to development because of known soil,
geologic, flood, erosion or other hazards shall remain in project open
space.

This proposal will fill the existing scattered wetlands on the site outside of
the ESHA and emplace up to eight feet of fill for bu11ding pads to elevate
them above the 100 year flood level. The fill material is proposed to come
from an excavation in the central portion of the site where the new wetland
mitigation area is proposed.

The proposed wetlands mitigations have received approval from the Department
of Fish and Game, but no permit has as yet been secured from the US Army Corps
of Engineers to fill the existing wetlands, although the Corps in January of
this year sent notices and application forms to both the City and the
applicant informing them of the need for an Individual Permit under Section
404 of the Clean Water Act (personal communication from Gary Sanchez, USACOE,
March 19, 1992).

As proposed, the development would route excess water from the new wetland
mitigation area to the dune slack area by means of a pipe that would lie .
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underneath the lateral access path and drain to an existing natural drainage
channel to the southwest of the north cluster. It is also possible for
overflow waters to drain south-westerly from the wetland and enter an existing
natural drain channel that runs westerly from near the south cluster, if the
pipe cannot handle the runoff.

This proposal will result in grading over the entire site except the sand
dunes, filling of existing wetlands outside of the ESHA, destruction of some
existing habitat areas, and the creation of a relatively deep (up to six feet)
ponding area, much deeper than the existing wetlands. The Commission finds
that there are alternative mitigation measures including, but not Timited to,
areal expansion of the new wetland area with general reduction in and more
variety of depth, inclusion of an island or islands within the wetland to
provide more habitat area that is better protected from terrestrial predators
and human access, and routing drainage from the new wetland to existing
drainage channels by means of open drainages instead of placing pipes through
the dunes or elsewhere. dnd/reddctidn/in/Lthé/ndiBer /a7 /o6Ls/prapgdséds/ /L4 eén
THSAGU/ LY/ BEpar A nént/af /P isH/dnd/ Gdué /Mdg/dppreféd/ tHe/ prdpdgéd

WiLiddtidnd /Find/dppreval/af/ Lhé/ eL1dnd/MitidadLioAg/ réste /WILH/ tH¢
Eewmiggidn/ The Commission further finds that the Special Conditions

relative to the wetlands mitigation and the requirement for approval by the
Department of Fish and Game and the Executive Director of the Wetlands
Mitigation and Enhancement Plan will assure that significant coastal resources
are protected, and that the approval of the project is consistent with the
adopted policies of the Morro Bay LCP.

8. Access

The City found the project to be in conformity with public access policies of
Chapter 3 of the Coastal Act. There is an inconsistency between access as
conditioned by the City and the City's LCP. Policy 1.13(a) says, "Two
vertical accessways to the beach shall be provided, one each on the north and
south portions of the parcel." The City's Special Condition 10.a. says,
"Three vertical accessways to the beach shall be...placed as shown on the
concept plan, with the additional or third accessway to be provided between
lots 15 and 19", in the north cluster. ’

The proposal includes improvement of the existing dirt parking area abutting
this site on the north on State Park land at the foot of Azure Street. There
would be direct access to the beach from the improved parking and access area.
It is unclear whether the City meant to provide access from between lots 15
and 19 to the lateral accessway which traverses the parcel just inland of the
dunes or to provide vertical access in that area past the lateral accessway
and across the dunes. This latter option would mean another crossing of the
ESHA only some 300 feet from the established access on State Park land and
would contribute to unnecssary impacts on the dunes, being especially close to
the snowy plover habitat.

E"{q) F'?
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Coastal Act Section 30211 requires that development not interfere with the
public's right of access to the sea where acquired through use or legilslative
authorization. 1In 1978 the Attorney General's Office researched the history
of public access on this property and the possibility of the existence of
prescriptive rights. That implied dedication report ended:

It is concluded that public usage of the property under investigation has
been of such variety and intensity and has occurred from a period of time
significantly longer than five years (sic). The extent that the owners
have sought to control this usage has not been significant. Thus, a
strong case can be made for the establishment of public prescriptive
rights over the access trail system and common areas. This conclusion is,
of course, subject to the need for further investigation as outlined in
this report.

Interviews were conducted with some 99 individuals to determine nature,
location, duration, and extent of public use of this property. Photographs
and newspaper articles were also included. Additional interviews were
conducted in 1989; they produced the same information as the ones from 1978.
A1l of these various sources indicated public use was essentially
unrestricted, but was concentrated in the dunes and laterally along the inland
base of the dunes. Access was from Azure Street on the north and 54th Street
on the south. The proposed subdivision's physical access provisions
essentially mimic the areas of access historically occurring on this

property. The main difference is that vehicle access would be restricted to
the extended Coral Avenue and parking area, and pedestrian access to the dunes
from the site would be restricted to the north and south vertical accessways
to discourage disturbing the western snowy plover nesting area.

Section 30212 of the Coastal Act requires provision of public access from the
nearest public roadway to the shoreline and along the coast in new
development, while Section 30214 provides for regulating access. The
Commission finds that the proposal, with the imposition of Special Condition 7
requiring only two veritcal accessways, recognizes and preserves the
historical public access indicated in the 1978 implied dedication report, is
consistent with the LCP, and satisfies the access requirements of Chapter 3 of
the Coastal Act. '
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