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STAFF REPORT: REQUEST FOR RECONSIDERATION 

APPLICATION NO.: 4-99..035-R 

APPLICANTS: Sam and Marge Login AGENTS: Paula Login, Sherman Stacey, 
Michael Inman, & Roger Howard 

PROJECT LOCATION: 26926 Pacific Coast Highway, Malibu, Los Angeles County 

PROJECT DESCRIPTION: Construct a one and two story, 651 sq. ft. addition 
and pile foundation to existing 588 sq. ft. one bedroom residential unit to total 1,239 sq. 
ft., complete remedial slope restoration and repair, including new drains, revegetate 
slope with native plants, temporary relocation of the subject residential unit during slope 
restoration, demolish attached deck and construct covered patio attached to subject 
unit, demolish deck and construct three foundation piles to support foundation of 
adjacent residential unit, and remove all debris to an appropriate disposal location 
outside the coastal zone. 

COMMISSION ACTION: The proposed one and two story 651 sq. ft. addition to 
the existing 588 sq. ft. one bedroom residential unit to total1 ,239 sq. ft. and enlarge the 
covered patio was not approved as conditioned on August 13, 1999. The 
proposed remedial slope restoration and repair, including new drains, revegetate 
slope with native plants, temporary relocation of the subject residential unit during slope 
restoration, demolish attached deck and re-construct covered patio attached to subject 
unit, demolish deck and construction of three foundation piles to support foundation of 
adjacent residential unit, and the removal of all debris to an appropriate disposal 
location outside the coastal zone was approved with conditions. 

SUMMARY OF STAFF RECOMMENDATION 
Staff recommends that the Commission Deny the reconsideration request. The 
Commission approved a coastal permit for only part of the requested application; a 
portion of the project was conditioned to be eliminated in the revised project plans. The 
Commission made clear and supportable findings as to why the proposed residential 
addition was not consistent with the Coastal Act. The applicant argues three errors of 
law: 1) The Commission failed to continue the application for a vote; 2) The 
Commission failed to allow the applicants to be heard; and 3) The Commission failed to 
adopt findings. Staff has reviewed each of these contentions presented in the Stacey 
letter dated September 13, 1999 (Exhibit A) and the first supplement to the request for 
reconsideration presented in the Inman letter received November 12, 1999 (Exhibit 8). 
Staff recommends that the Commission deny this request because these allegations 
are not supported by the information in the record nor in the record submitted by the 
applicants. Furthermore, the reason the proposed residential addition was not 
approved was because of cumulative adverse impacts of additional intensity of 
residential use and the geologic hazards on the site. 
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Procedural Note: • 
The Commission's regulations provide that at any time within thirty (30) days following a 
final vote upon an application for a coastal development permit, the applicant of record 
may request that the Commission grant a reconsideration of the denial of an 
application, or of any term or condition of a coastal development permit which has been 
granted {California Code of Regulations, Title 14, Sections 13109.1 et seq.) 

The regulations state further that the grounds for reconsideration of a permit action 
shall be as provided in Coastal Act Section 30627 which states in applicable part: 

The basis of the request for reconsideration shall be either that there is relevant new 
evidence which, in the exercise of reasonable diligence, could not have been presented 
at the hearing on the matter or that an error of fact or law has occurred which has the 
potential of altering the initial decision. 

Applicant's Contentions: 

The applicants contend that "No findings of fact have been adopted by the Commission 
setting for(th) the reason for the imposition of this Special Condition, and that three 
errors of law occurred which have the potential of altering the initial decision. The three • 
errors of law were that: 
1. The Commission failed to continue the application for a vote as required by 

Regulation Section 13085; 
2. The Commission failed to allow the applicants to be heard as required by Regulation 

Section 13084; 
3. The Commission failed to adopt findings and cannot adopt findings which would 

support Special Condition No. 5. 

Each of these claims will be examined in detail in the findings below. The full text of the 
Applicant's reconsideration request is attached as two separate letters in Exhibits A and 
B. Staff has reviewed both of these letters. 

STAFF RECOMMENDATION: 

The Staff recommends that the Commission DENY the request for reconsideration. 

I. Motion and Resolution 

The staff recommends that the Commission vote "NO" on the following motion and 
adopt the following resolution. 

"I move that the Commission grant a reconsideration of the conditional 
approval of Coastal Permit No. 4-99-035." • 
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DENIAL: The Commission hereby denies the request for reconsideration of the 
proposed project on grounds that no new relevant evidence has been presented 
nor has there been an error of fact or law with the potential of altering the 
Commission's initial decision. 

II. Findings and Declarations 

The Commission finds and declares as follows: 

A. Background: 

The subject site, accessed from Pacific Coast Highway, is located seaward of Pacific 
Coast Highway and landward of Malibu Colony Cove Drive about one third of a mile 
west of Latigo Canyon Road. The applicants submitted an application to construct a 
one and two story, 651 sq. ft. addition and pile foundation to existing one story 588 sq. 
ft. residential unit to total 1,239 sq. ft. (including expanded covered porch area totaling 
about 192 sq. ft.) after slope remediation is completed. This residential unit is one of 
eight (8) units located on the approximate 1.47 acre lot. The applicants also proposed 
to complete remedial slope restoration and repair, including new drains and revegetate 
the slope with native plants adjacent to this residential unit. The slope restoration and 
repair consists of about 2,700 cubic yards of cut and 2,700 cubic yards of fill to 
recompact and remediate the slope failure. As a result of the slope restoration, the 
subject residential unit will need to be temporarily relocated. In addition, the applicants 
propose to demolish an attached concrete deck and construct a covered patio attached 
to subject unit and a new pile foundation. Further, it is proposed to demolish a wood 
deck and construct three foundation piles to support the south-east corner of residential 
unit adjacent to subject residential unit. Lastly, the applicants propose to remove all 
debris to an appropriate disposal location outside the coastal zone. 

The Commission's basis for eliminating the addition to the existing residential unit was 
because of the cumulative impacts of additional intensity of residential use and geologic 
hazards on the subject site. The Commission's proposed Revised Findings Staff Report for 
Coastal Permit No. 4-99-035 is attached in full as Exhibit C. These Revised Findings are 
scheduled for adoption by the Commission at the December 7 - 10, 1999 meeting. In the 
event the Commission modifies these proposed findings, the final adopted findings will 
replace the proposed Revised Findings in Exhibit C. For any references below to the 
Commission's Findings on this project, please refer to Exhibit C . 
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The applicants letter dated September 13, 1999 requesting revocation, alleges that: 

"This request for reconsideration is based upon three errors of law which 
occurred which have the potential of altering the initial decision. These errors of 
law are set forth below". 

The applicant alleges that: 

"The Commission failed to continue the application for a vote as required 
by Regulation Section 13085." 

The applicant argues that: 

"The Commission failed to continue the matter for a vote as required by 
California Code of Administrative Regulations, Title 14, Section 13085. Section 
13085 gives to an applicant a right to postpone the consideration of a matter 
when the applicant is not prepared to respond to recommendations which are 
before the Commission." 

"When the Commission modified the staff recommendation to include Special 
Condition No. 5, the Applicant's representative sought to have the matter 
continued." The applicant argues that: "Such a continuance was required both 
by principles of due process and by the letter of Section 13085." 

b. Commission's Response: 

There is no error in law relative to the allegation that the Commission failed to continue 
the application for a vote as required by Regulation Section 13085. The provisions of 
the California Code of Regulations that were in effect on August 13, 1999 state: 

(a) In addition to the procedures set forth in Section 13071 the applicant may 
request the commission to postpone consideration of the application pursuant 
to this section. Where the applicant determines that he or she is not prepared 
to respond to the staff recommendation at the meeting for which the vote on the 
application is scheduled, the applicant shall have one right, pursuant to this 
section, to postpone the vote to a subsequent meeting. Such a request shall be 

• 

• 

in writing or stated on the record in a commission meeting and shall include a • 
waiver of any applicable time limits for. commission action on the application. 

(b) An applicant's request for postponement, not made as a matter of right 
pursuant to Section 13085(a), shall be granted at the commission's discretion. 
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The request may be made in writing or in person at the commission meeting 
prior to the presentation provided for in Section 13084(b). The executive 
director shall establish procedures for notification, to the extent feasible, to all 
persons interested in the application, of the postponement. 

As noted above, Section 13084(a) provides the applicant one right to postpone the vote 
to a subsequent meeting where the applicant determines they are not prepared to 
respond to the staff recommendation at the meeting where the vote on the application 
is scheduled. A review of the record indicates that the applicant did not request a 
postponement of the vote on this application prior to the presentation of the staff 
recommendation. The applicant testified at the hearing and presented their response to 
the staff recommendation. The record indicates that the applicant requested a 
postponement after the presentation of the staff recommendation, applicant's 
testimony, questions by the Commission, and the closure of the public hearing. In fact, 
Commission Chairperson Wan requested an opinion from the Commission's Chief 
Legal Counsel, Ralph Faust; does the applicant have a right to a postponement once a 
motion is on the table? In response to the Chairperson's request, Mr. Faust responded 
that: 

"The applicant's right of postponement is, under your regulations, to respond to the 
staff recommendation and the Commission's interpretation of its regulations has 
always been that right needs to be exercised prior to the time the Commission 
hears the matter. In this case, you have closed the public hearing portion, the 
public testimony portion of this hearing and its back to you. This Commission may 
in its discretion choose to continue the matter. It has the discretion to do so but 
there is not at this point an applicants right to do so." 

Therefore, as noted in the opinion of the Commission's Chief Legal Counsel, the 
applicant did not have the right for a postponement at the time it was requested after 
the staff recommendation was presented and the public hearing was closed. The 
Commission had the discretion to continue the matter. However, the Commission 
choose to act on the motion on the table, to approve the application with an additional 
condition rather than continue the application. 

In conclusion, the Commission finds that the Applicant's first claim of error in law that 
"the Commission failed to continue the application for a vote as required by Regulation 
Section 13085" is not supported by the information in the record nor by that submitted 
by the applicants . 
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The applicants letter dated September 13, 1999 requesting revocation, alleges that: 

"The Commission failed to allow the applicants to be heard as required by 
Regulation Section 13084." 

The applicant argues that: 

"The Commission failed to recognize the Applicant's representative to be heard 
even to comment on the inclusion of a new Special Condition as required by 
California Code of Administrative Regulations, Title 14, Section 13084(d). Section 
13084( d) provides as follows: 

(d) Where the commission moves to vote on an application with conditions 
different from those proposed by the applicant in the application or by the staff in 
the staff recommendation pursuant to subsection (a) above the parties who 
responded to the staff recommendation under subsection (b) above, shall have 
an opportunity to state their views on the conditions briefly and specifically. The 
order of presentation shall be as provided in subsection (b)." 

"Once a motion to amend the staff recommendation had been made and the vote 
by the Commission would be to adopt Special Conditions which differed from those 
contained in the staff recommendation, the Commission was obligated to hear from 
the Applicant's representative. Although the Applicanfs representative sought to 
be recognized by the chairperson of the Commission, the (representative) was not 
recognized and the ·commission proceeded to a vote. Failure to give the 
Applicants an opportunity to state their views on the conditions was error." 

c. Commission's Response: 

A review of the tape recorded record indicates that Commissioner Reilly moved to 
adopt the staff recommendation to approve with conditions this application. 
Commissioner Detloff seconded this motion. Commissioner Reilly then amended this 
motion to deny the request for the expansion of the residential area. Commissioner 
Allgood seconded this amendment to the motion. 

After the Commission concluded their discussion of this the motion with comments 
received from Chief Legal Counsel, Ralph Faust, Senior Deputy Director, Chuck Damm, 
and the applicant's representative, Don Schmitz, the Commission recognized Don 
Schmitz. At that time, Mr. Schmitz requested a postponement. This issue is discussed 
above in the applicant's first claim of legal error as noted above. 

The record indicates that the applicant was recognized by the Chair and requested a 
postponement. The applicant did not request an opportunity to "state their views on the 

• 

• 

• 
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conditions briefly and specifically" prior to the Commission's roll call on the motion. The 
issue of the addition to the one residential unit had already been discussed during the 
hearing. The applicant had already made their views known about this issue during 
their presentation. 

There is no error in law because the applicant did not request an opportunity to "state 
their views on the conditions briefly and specifically. The Commission recognized the 
applicant and allowed the applicant to speak. However, instead of stating their views 
on the conditions briefly and specifically, the applicant requested a postponement. 

In conclusion, the Commission finds that the Applicant's second claim of error in law 
that "the Commission failed to allow the applicants to be heard as required by 
Regulation Section 13084" is not supported by the information in the record nor by that 
submitted by the applicants. 

3. Applicant's Third Claim of Legal Error 

The applicants letter dated September 13, 1999 requesting revocation, alleges that: 

a. Text of Applicant's Claim: 

• The applicant alleges that: 

• 

"The Commission failed to adopt findings and cannot adopt findings which 
would support Special Condition No.5." 

The applicant argues that: 

"The Commission did not adopt findings to support the imposition of Special 
Condition No. 5. It is difficult to imagine what the Commission will adopt for such 
findings. There is no policy contained in Chapter 3 of the Coastal Act which when 
applied to the Malibu area, prohibits the addition of 651 square feet to an existing 
building. No public access or recreational uses are affected. No marine or 
terrestrial habitat is affected. There are no present limitations on the size of 
structures located in the Malibu area and the Commission has not, in the past, ever 
limited the size of structures other than guest houses." 

"Approval of the permit without Special Condition No. 5 would have meant only that 
one of the residential units on the property would be enlarged from 588 to 1,239 
square feet in area. The number of residential units would remain the same. 
Additions of far larger size have been routinely approved on homes in Malibu for 
more than 20 years. This enlargement was approved by the City of Malibu and 
would have no impact whatsoever on any coastal resource. Any finding of fact that 
the addition of this small area would no(t) be consistent with any policy contained in 
Chapter 3 of the Coastal Act would be unsupported by any evidence whatsoever. 
The Commission's action was arbitrary and capricious." 
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There is no error in law relative to the adoption of revised findings to support the 
imposition of Special Condition No. 5 consistent with Chapter 3 of the Coastal Act. The 
Commission routinely schedules the adoption of revised findings after the date the 
Commission acts on a project with additional conditions beyond those presented in the 
staff recommendation and report or takes a different action than recommended by staff. 
Revised findings are scheduled to be adopted by the Commission prior to action on this 
Reconsideration Request at the December 7 - 10, 1999 meeting. These Revised 
Findings will reflect the Commission's action on August 13, 1999 to approve Coastal 
Permit No. 4-99-035 with all recommended conditions including an additional Special 
Condition No. Five. The Revised Findings set forth the Commission's determination 
that the proposed addition is inconsistent with Chapter 3 policies. The addition is 
inconsistent with Coastal Act Section 30250 because it will increase the intensity of use 
of the residential unit resulting in adverse cumulative effect to coastal resources and 
public access to and along the coast. The proposed addition is also inconsistent with 
Coastal Act Section 30253 as it will not minimize risks to life and property in an area of 
geologic hazards. 

In conclusion, the Commission finds that the Applicant's third claim of error in law that 

• 

"the Commission failed to adopt findings and cannot adopt findings which would • 
support Special Condition No. 5" is not supported by the information in thc:t record nor 
by that submitted by the applicants. 

• 
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FRED GAINES 

SHERMAN L. STACEY 

LISA A. WEINBERG 

LAW OFFICES OF 

GAINES & STACEY 
21700 OXNARD STREET, #1750 

WOODLAND HILLS, CALIFORNIA 91367 

September 13, 1999 

BY FAX and HAND DELIVERY 

Mr. Jack Ainsworth 
California Coastal Commission 
89 South California Street, 2nd Floor 
Ventura, CA 93001 

Re: CDP No.4-99-035 
Request for Reconsideration 

Dear Jack: 

TELEPHONE 

(818)593-6355--(31 0)394-1163 
FAX--(818)593-6356 

EXHIBIT NO. A-

On behalf of Sam and Marge Login, the owner of the real 
property located at 26926 Pacific Coast Highway, Malibu, I hereby 
request reconsideration of the decision of the California Coastal 
Commission on August 13, 1999 to impose Special Condition No. 5 
upon the approval of Permit No. 4-99-035. This request for 
reconsideration is made under the authority of Public Resources 
Code §30627 and California Code of Regulations, Title 14, 
§§13109.1, et seq. A check in the amount of $400.00 in payment 
of the filing fee required by California Code of Regulations 
§13055 (a) (11) is enclosed. 

Special Condition No. 5 provided as follows: 

5. REVISED PLANS 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT 
PERMIT, the applicant shall submit revised plans, for 
review and approval by the Executive Director showing 
the elimination of the addition to the existing 
residential unit. 

No findings of fact have been adopted by the Commission 
setting for the reason for the imposition of this Special 
Condition and the Applicants reserve the right to set forth 
further reasons for reconsideration based upon any such findings 
of fact adopted by the Commission. The Applicants would have 
produced additional evidence which the Applicants could not have 
reasonably been expected to produce at the hearing since the 
imposition of such Special Condition had not previously been 
proposed. 
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This request for reconsideration is based upon three errors 
of law which occurred which have the potential of altering the 
initial decision. These errors of law are set forth below. 

1. The Commission Failed to Conintue the Application for 
a Vote as Required by Regulation §13085. 

The Commission failed to continue the matter for a vote as 
required by California Code of Administrative Regulations, Tile 
14, Section 13085. Section 13085 gives to an applicant a right 
to postpone the consideration of a matter when the applicant is 
not prepared to respond to recommendations which are before the 
Commission. Although it is most often applied when an applicant 
is responding to a staff recommendation, it still applies when 
the Commission modifies the staff recommendation. An applicant 
cannot be expected to anticipate each and every concept which a 
member of the Commission may chose to assert would apply to a 
particular application. Therefore, Section 13085 gives the 
applicant an opportunity to continue a matter when necessary to 
adequately respond. 

Section 13085 to these facts is particularly applicable to 
the present application. When the Commission modified the staff 
recommendation to include Special Condition No. 5, the 
Applicants' representative sought to have the matter continued. 
Such a continuance was required both by principles of due process 
and by the letter of Section 13085. The Applicants were entitled 
to time to determine if there was new and additional evidence 
which they would like to present to the Commission before the 
Commission took final action on the application. 

2. The Commission Failed to ~low the Applicants to be 
Heard as Required by Regulation §13084. 

The Commission failed to recognize the Applicants' 
representative to be heard even to comment on the inclusion of a 
new Special Condition as required by California Code of 
Administrative Regulations, Title 14, Section 13084 (d). Section 
13084(d) provides as follows: 

(d) Where the commission moves to vote on an 
application with conditions different from those 
proposed by the applicant in the application or by the 
staff in the staff recommendation pursuant to 
subsection (a) above the parties who responded to the 
staff recommendation under subsection (b) above, shall 

• 

• 

• 
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have an opportunity to state their views on the 
conditions briefly and specifically. The order of 
presentation shall be as provided in subsection (b) . 

Once a motion to amend the staff recommendation had been 
made and the vote by the Commission would be to adopt Special 
Conditions which differed from those contained in the staff 
recommendation, the Commission was obligated to hear from the 
Applicants' representative. Although the Applicants' 
representative sought to be recognized by the chairperson of the 
Commission, the was not recognized and the Commission proceeded 
to a vote. Failure to give the Applicants an opportunity to 
state their views on the conditions was error. 

3. The Commission Failed to Adopt Findings and Cannot 
Adopt Findings which Would Support Special Condition No. 5. 

The Commission did not adopt findings to support the 
imposition of Special Condition No. 5. It is difficult to 
imagine what the Commission will adopt for such findings. There 
is no policy contained in Chapter 3 of the Coastal Act which, 
when applied to the Malibu area, prohibits the addition of 651 
square feet to an existing building. No public access or 
recreational uses are affected. No marine or terrestrial habitat 
is affected. There are no present limitations on the size of 
structures located in the Malibu area and the Commission has not, 
in the past, ever limited the size of structures other than guest 
houses. 

Approval of the permit without Special Condition No. 5 would 
have meant only that one of the residential units on the property 
would be enlarged from 588 to 1,239 square feet in area. The 
number of residential units would remain the same. Additions of 
far larger size have been routinely approved on homes in Malibu 
for more than 20 years. This enlargement was approved by the 
City of Malibu and would have no impact whatsoever on any coastal 
resource. Any finding of fact that the addition of this small 
area would no be consistent with any policy contained in Chapter 
3 of the Coastal Act would be un supported by any evidence 
whatsoever. The Commission's action was arbitrary and 
capricious. 

Please set this matter before the Commission at the earliest 
possible date. As a result of the Commission's arbitrary action, 
the Applicants may be delayed in proceeding with the necessary 
slope remediation work. The Applicants do not want to delay this 

3 
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work and Don Schmitz will be in touch with you as to how they can 
proceed before the winter rains while this request for 
reconsideration is pending. 

SLS/sh 

cc: Mr. & Mrs. Sam Login 
Mr. Don Schmitz 

Sincerely, 

~N{S~ 

• 

• 

• 
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November 9, 1999 

Law Offices of 

MICHAEL H. INMAN 
7940 Blackburn Ave, Suite I 00 

Los Angeles, CA 90048 
(323) 655-4333 

( .. 

NOV 12 1999 
~.-,u.urORNIA Jack Ainsworth 

California Coastal Commission 
South Central Coast Area Office 
89 South California Street #200 
Ventura, CA 93001 

COASTAL COMMISSION 
SOUTH CENTRAL COAST DISTRICT 

EXHIBIT NO. B 

Re: CDP No. 4-99-035 
First Supplement to Request For Reconsideration 

Dear Commissioners: 

I. INTRODUCTION 

This is a First Supplement to the Request For Reconsideration submitted on September 
13, 1999 on the California Coastal Commission's (the Commission) action to impose 
Special Condition No.5 on Permit No. 4-99-035. This action was taken on an application 
(the Application) brought by Sam and Marge Login (the Applicant). The Application 
requested a permit for a slope repair and a 651 square foot addition to an existing unit on 
the property located at 26926 Pacific Coast Highway, Malibu, CA (the Property). 

At a regular open hearing ofthe Coastal Commission held on August 13, 1999 (the 
Hearing), the Application was approved subject to the imposition of Special Condition 
No. 5, which denied the Application's proposed addition. 

II. THE REQUEST FOR RECONSIDERATION 

In the Request for Reconsideration (the Request), the Applicant cites three distinct errors 
oflaw which occurred at the Hearing which Applicant submits seiVe as grounds for the 
granting ofthe Request. The grounds cited in the Request are as follows: (1) The 
Commission failed to continue the Application for a vote as required by California Code of 
Administrative Regulations (the Regulations) Title 14, Section 13085; (2) The 
Commission failed to allow the Applicants to be heard as required by Regulation Section 
13084; and (3) The Commission failed to adopt findings, and cannot adopt findings which 
would support Special Condition No. 5. These errors oflaw are more fully discussed in 
the Request For Reconsideration already submitted and are incorporated herein. 

The Commission's refusal to scrupulously obseiVe Applicant's due process rights, 
specifically its rights to 1) continue the vote, 2) to allow Applicant to be heard and 3) to 
adopt findings, are especially relevant in this case. Had Applicant been allowed these 
procedural rights, it could have and would have been afforded an opportunity to directly 
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address the concerns and issues raised by the Commissioners and staff in apparent 
justification of their imposition of the Special Condition Number 5. Had Applicant been 
afforded its procedural rights, the following issues would have been addressed. 

lll. ISSUES RAISED AT HEARING APPLICANT NOT PERMI'l*l'ED TO 
ADDRESS CAS WAS APPLICANT'S RIGHT UNPER REGULATION 
13804) 

A. CORRECTION OF RELEVANT MISSTATEMENTS MADE AT THE 
HEARING 

At the Hearing, several Commissioners and staff members made statements regarding the 
Application that were either untrue, misleading or mischaracterizations. As set forth more 
fully below, these statements significantly influenced the Commission's decision to deny 
the addition. 

1. Mischaracterization of the Property as "Double the Density'' 

a. De_puty Director's Statement that that the Density was "Double." 

On three occasions in his presentation, Senior Deputy Director Chuck Dam stated, when 
referring to the Property: 

" ... that the density is roughly double ... "; " ... that since this is already double the 
density .. "; and " ... because it is double the number of units ... ". 

The Property is permitted two houses and two guesthouses per acre under the current 
Land Use Designation as described by James Johnson in the Staff Report and Chuck 
Damm in his oral presentation to the Commission. ' 

According to the assessor's map, the Property consists of 1. 47 acres. There are four 
houses and four guesthouses on the Property. When Mr. Dam states to the Commission 
that the Property is currently "double the density" he is patently misstating the facts. 
"Double the density" implies the current unit per acre density is 1 00% over the permissible 
limit, however, when properly computed, the actual. current density of the Property is 
only 36% over the permissible limit, not 1 000/o or "double" as erroneously represented at 
the Hearing. {See Exhibit A - Victor Beck, Civil Engineer, calculation of property 
density.) 

The significance of this distinction can not be overstated since most of the Commissioners 
explicitly relied on this misrepresentation of density to justify their denial of the addition 

2 
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• b. Commissioner Daniels' Concern With the Density Issue 

Specifically, Commissioner Daniels cites Mr. Damm's incorrect and misleading conclusion 
(that the Property density was double) when articulating her support to deny the addition. 
At the Hearing, Commissioner Daniels poses the question: 

"If zoning restricts development in this area to a certain number of units, and this is 
already beyond that, why are we even allowing this particular unit to be preserved? 
My thinking is to deny this project because there is no basis to try to rescue a 
building that should not be there in the first place." 

Apparently, Commissioner Daniels concurs that the current unit per acre density of the 
Property is not in conformity with the target density under the Land Use Designation. 
This belief presumably influences Ms. Daniels to characterize the unit as "a building that 
should not be there in the first place." Had the Applicant been allowed its right under 
Regulation 13084 to address the new imposed Special Condition, Applicant could have 
addressed the density issue, as set forth more fully below. Had Ms. Daniels been properly 
informed with respect to the density issue, she may very well have reached a different 
decision. 

Had the Applicant been allowed her procedural right to address the imposition of the 
Special Condition, Applicant would have raised the following points: 

(I) Applicant Would Have Corrected the Record To Reflect that The Current. 
Density ofThe Property -AS SUBMITTED-Is Not IOO%. But Only 36% 
Over the Permissible Density 

Applicant would have corrected the record to reflect the fact that the Property is not 
I 00% over density but is in fact 36% over density, as set forth more fully throughout this 
document. Applicant would have further pointed out that the Staff recommended 
approval of the Addition when it believed the Property was "double the density." If the 
Staff was willing to approve the addition when it believed the Property was "I 00% over 
density" then surely, upon learning the actual density variation was only 36% over 
(considerably less), the Staff should have been even more committed to recommending 
approval the addition. 

Since the Staff Report delivered to the Applicant on two occasions prior to the Hearing 
indicated that the Staff would approve the addition despite any concerns over density, the 
Applicant was logically led to believe that over-density would not be a crucial issue, and 
certainly, Applicant did not have notice density would be a determinative one. However, 
this issue was raised, it was fatally mischaracterized (100% v. 36%) and it then became the 
foundation for the Commission's decision to deny the addition. Accordingly, since this 
issue led directly to the imposition of the Special Condition, then the Applicant, by law 
(Regulation I3084), should have been allowed to address it. To do otherwise is patently 
unfair to this Applicant. 
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(2) Applicant Can Comply With Current Density Requirements By Appending 
An Adjacent Half-Acre Exclusive Easement 

Applicant would have introduced the fact that the Property has an exclusive easement over 
an adjacent one half acre of land (2187 square feet, see Exhibit B, engineer's survey map; 
and Exhibit C-Grant Deed dated September 13, 1994). For purposes of complying with 
the density requirements, this half acre brings the Property to within 98.5% compliance of 
the required density (the Property would measure 1.97 acres). Supplementing Applicant's 
adjacent half acre exclusive easement to the main lot would satisfy the policy goals of the 
density provisions under the Land Use Designation since no other property owner may 
build on that land. 

Given the weight placed on the alleged over-density by the Commissioners, the 
understanding that the Property can be easily made to conform, then such a position and 
its logical conclusion would surely have been persuasive in support of approval of the 
proposed modest addition. At the very least, the Applicant should have been permitted its 
procedural right to be heard on a crucial issue which could have significantly changed the 
outcome of the Hearing. 

(3) Applicant Has The Right To Do A Lot Line Adiustment To Include The 
Adjacent One Half Acre Parcel 

Applicant would have also introduced the fact that it has the right to do a lot line 
adjustment at any time (see Exhibit D- Agreement dated September 13, 1994). Applicant 
should have been allowed to point out that the right to gain title over the adjacent half acre 
parcel underscores the fact that no other property owner will ever build on this parcel. 
For purposes of promoting the density goals of the Land Use Designation, the right to do 
a lot line adjustment by the Applicant strongly supports the argument that the half acre 
should be added to the main lot with respect to density considerations. This would have 
provided the Commission an important factual basis necessary to making a fair and 
informed decision. More importantly, the Applicant was entitled, by law, to raise such a 
relevant point. 

2. Commissioner Wan's Sole Stated Basis For Her Denial Was Factually Incorrect: 
No Additional Bedroom Is Proposed 

A gross misstatement of fact made at the hearing was when Commissioner Wan stated that 
the proposed addition involved adding a bedroom. On this basis she argued that the 
"cumulative impact" of the addition would be significant. Ms. Wan stated at the hearing 
the following: 

"My understanding is that, by the way, the addition would add an extra 
bedroom ... we don't want additional bedrooms and that's the basis of our decision 
that, cumulatively, that creates an impact, but you can rent out a 500 or 600 square 
foot home for, in terms of the number of people versus one that's larger with an 
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extra bedroom is different and that's the cumulative impact So, we look at that 
and it's on that basis that I would support the amending Motion." 

Commissioner Wan's only stated objection to the proposed addition was that she 
mistakenly believed an extra bedroom was being added. No bedroom is being added. 
Clearly, had the Applicant been able to correct the record and remove the Commissioner's 
sole basis for denying the addition, Madam Chair would have logically been compelled to 
reverse her position. 

Had the Applicant been allowed its right under Regulation 13084 to address Ms. Wan's 
erroneous observation, Applicant could have corrected the record: 

(1) Applicant would have introduced the floor plan which clearly shows a total 
of one bedroom in the existing unit and a total of one bedroom in the 
proposed unit. (see Exhibit E, floor plan for proposed addition). 

(2) Applicant could have corrected the record by introducing the Coastal 
Commission Card File 4-99-035 (see Exhibit F) which clearly states the 
proposed addition "will not be increasing bedrooms." 

3. Commissioner Allgood's Concern Re: Alleged Geologic Hazard 

Commissioner Allgood suggests that the addition should be denied because 

"it is clearly a high hazard geological area and stuff ... and anything you add above 
what's already in an illegal density only compounds that kind of problem." 

Had the Applicant been allowed its right under Regulation 13084 to address 
Commissioner Allgood's basis for supporting the Special Condition, Applicant could have 
reminded Mr. Allgood that when the Commission approved Applicant's slope repair, it 
removed the hazard. Once the slope repair is properly fixed, there will be no hazard. 

Commissioner Allgood's reference to "illegal density" further underscores the critical 
point that most commissioners relied on Chuck Damm's Mischaracterization of the density 
issue when they denied the addition. Undoubtedly, had Applicant been allowed its legal 
right to address the density issue, and the opportunity to disabuse the Commissioners of 
their incorrect position on density, the outcome of the hearing would have been 
significantly different. 

Applicant asserts that the Property should be considered in total complete compliance with 
the density requirements based on the information provided above. In addition, there is 
fundamental support for approval of this addition on the following grounds, none of which 
require acceptance by the Commission of the above referenced density positions. 
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B. RELEVANT CONSIDERATIONS APPLICANT WOULD HAVE 
RAISED IN RESPONSE TO DENIAL (AS WAS APPLICANT'S RIGIIT 
UNDER REGULATION 13804) 

1. The Coastal Commission Routinely Approves Applications For Additions to Non 
Conforming Properties 

Applicant could have introduced the fact that the Coastal Commission routinely approves 
applications for modest additions to structures that do not conform to the Land Use 
Designation. Applicant is currently reviewing the coastal permit tiles of the Malibu area 
and is awaiting files not currently available. Upon the completion of its review, Applicant 
will submit a summary of its findings in a further Supplement. However, a cursory review 
of currently available files discloses that the Commission has never denied a modest 
addition to a nonconforming property based on density issues. 

In light of the fact that the instant Application proposes only a modest addition, and that 
such additions are routinely approved, the Commission's denial of the addition constitutes 
arbitrary and capricious enforcement of the Coastal Act and thereby denies Applicant basic 
rights of equal protection and due process. (See Exhibit G, letter dated October 29, 1999 
from Commission staff analyst James Johnson when in response to request by Applicant 
for addresses of other projects analogous to hers in the Malibu area that were denied an 
increase in square footage based upon land use designation by the Coastal Commission, he 
replied that "there are none, that's why the staff recommended approval.") 

Applicant would also have pointed out that the Commission in the past approved a two 
story building addition to the Property. (See Exhibit H, Permit No. 5-84-376). Since the 
time of this approval, there has been no change in the Coastal Act policy with respect to 
such additions. Due to this prior approval and absent a Coastal policy change, Applicant 
is entitled by law to expect a similar result. 

2. The Reasoning Underlying the Commission's Decision To Deny The Addition 
Would Set an Dlogical and Impractical Precedent Which If Applied to Future 
Similar Applications Would Effectively Preclude Any New Development In Malibu 
Under the Soon To Be Adopted Local Coastal Plan 

Applicant would have raised the issue that the reasoning underlying the Commission's 
imposition of the Special Condition would set an illogical and unworkable precedent that 
when applied to future applications would effectively halt all new development and/or 
additions on 800/o of all properties in the City ofMalibu under the Local Coastal Plan soon 
to be adopted. 

Under the new Local Coastal Plan to be adopted in the year 2000, the new unit per acre 
density limit has been significantly revised. It is estimated that under the new Plan, over 
80% of the properties in Malibu will be non-conforming on the basis of density. If the 
Commission intends to apply this rule-that even modest additions to non conforming 
properties will be denied based on density-then the judicious application of such a rule in 
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future cases will preclude the Commission from approving applications for even one 
• square inch on 80% of aU Malibu properties. 

• ' 

Quasi-judicial and administrative bodies, like courts, are bound to apply rules evenly, i.e. 
they must treat like cases in a like manner. Either the Commission is creating a rule so 
strict that it will be impossible to apply to future similar cases, or they are disingenuous in 
applying this rule ad hoc to this situation without abiding their obligations to either legal 
duty or practical prerogatives. 

3. Bifurcation ofPermit Application Into Two Separate Permits: One for Slope 
Repair. Another For the Proposed Addition 

The Commission surely appreciates the importance of slope repair both to the Applicant 
and the community at large. The Commission must also respect every citizen's right to 
due process and a fair hearing. Applicant formally requests the Commission to bifurcate 
the Application into two separate permits-one permit for slope repair only, and a separate 
permit for the modest addition. This solution will allow the important work of the slope 
repair to begin immediately, thus avoiding a potentially dangerous delay, while at the same 
time preserving Applicant's right to pursue all its administrative and judicial avenues to 
secure the right to build the proposed addition. 

4 . By Denying Applicant's Proposed Addition. Coastal Commission Has Exceeded 
Its Jurisdiction Under the Relevant Enabling Legislation 

The decision making policies to which the Coastal Commission must adhere are outlined 
in Chapter Three of the California Coastal Act. There is no policy contained in Chapter 
Three which, when applied to the Property, prohibits the modest 651 square foot addition 
proposed. No public access or recreational uses are affected, nor will marine or terrestrial 
habitat areas be impacted. Importantly, this proposed addition was already approved by 
Craig Ewing, Planning Director of the City of Malibu Planning Department and Building 
and Safety. (See Exhibit I) Deference should be accorded such approval unless coastal 
resources are impacted, which is not the case here. 

The Coastal Commission expressly does not have the authority to override the application 
of zoning laws by local governments when such decisions involve the promotion and/or 
maintenance oflow and moderate income housing as specifically mandated by the enabling 
legislation. (See Exhibit J, Government Code, Section 65590 et seq.- the Mello Act.) 

The California State Legislature directly addresses these issues in Section 65590 of the 
Mello Act, entitled Low and Moderate-Income Housing Within The Coastal Zone. The 
statute identifies the subjects it regards in its subheading: "Application of law; conversion 
or demolition; replacement; new housing developments; incentives; local coastal 

. programs." 
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Relevant passages of this legistation are as follows: 

Subsection(b) provides: 

"The conversion or demolition of existing residential dwelling units occupied by 
persons and families oflow or moderate income ... shall not be authorized unless 
provision has been made for the replacement of those dwelling units with units for 
persons and families of low and moderate income ... " 

Subsection( d) states: 

"New housing developments constructed within the coastal zone shall, where 
feasible, provide housing units for persons and families of low or moderate 
income ... In order to assist in providing new housing units, each local government 
shall offer density bonuses or other incentives. including. but not limited to. 
modifications of zoning and subdivision requirements. accelerated processing of 
require applicatioaand the waiver of appropriate fees." (Emphasis added) 

Subsection(i) states: 

''No provision of this section shall be construed as increasing or decreasing the 
authority of a local government to enact ordinances or to take any other action to 
ensure the continued affordability of housing." (Emphasis added) 

Subsection(k) states: 

"This section establislles minimum requirements for housing within the coastal 
zone for persons and families of low and moderate income. It is not intended. and 
shall not be construed. as a limitation or constraint on the authority or ability of a 
local government, as may otherwise be provided by law. to require or provide low­
or moderate-income housing within the coastal zone which is in addition to the 
requirements of this section." (Emphasis added) 

The letter and spirit of the above cited Mello Act sections are especially applicable to this 
Application. It is clear that the intent of the legislature is to encourage local governments 
to establish, maintain and promote low and moderate income housing units in the coastal 
zone. Subsection (d) eve& suggests specific ways in which these goals can be achieved, 
including density bonuses, incentives, modifications of zoning requirements, accelerated 
processing of required applications and the waiver of appropriate fees. 

As the Commission should be aware, the instant Application and Property involves eight 
units which provide rental housing to persons of moderate income. The construction of 
the proposed addition will have the direct result of allowing the Applicant an increased 
opportunity to continue to provide these eight units of affordable housing, a goal which 
the legislature clearly intends to promote. The Coastal Commission should welcome an 
opportunity to take actions which encourage the maintenance of moderate housing, and 
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most certainly should not act to reverse that trend. Accordingly, any action which would 
deny the proposed addition, would blatantly contradict the express intention of the state 
legislature as expressed through the cited statutes. 

IV. CONCLUSION 

The Applicant understands that the initial determination of whether a Request for 
Reconsideration ought be granted turns on whether the Commission committed errors of 
law in the action being appealed. The errors oflaws being alleged have been briefed in the 
Request, and selectively reinforced in this Supplement. It is important for the Commission 
to remember that the denials of the procedural due process rights suffered by Applicant, 
-i.e. the denials of the right to a continuance of the vote, the right to be heard and the 
right that appropriate findings to be made-are significant not only in principle but in 
substance. Outlined above are the key substantive issues which Applicant, as a matter of 
right, should have been allowed to present to the Commission at the Hearing. 

As set forth above, and as can be seen in the attached transcript of the Hearing (See 
Exhibit K), both the Staff and various Commissioners publicly stated issues crucial to their 
decision making which were either blatantly untrue or significantly mischaracterized. 
Since the Applicant had no notice that any alleged over density issue would become a 
crucial point, Applicant had no opportunity to address this crucial issue, but could have if 
allowed. 

The Staff and several Commissioners assert that the Property is "1 00% over density" 
while in fact the Property does conform. Since several commissioners voted to deny the 
addition based on their belief the Property was over density, this issue's importance can 
not be disputed; nor can Applicant's right to correct the record (which right was denied!) 
and the significance such a correction to the outcome might have had. 

Commissioner Wan's statement that she was denying the proposed addition because it 
involved the addition of a bedroom is another significant misstatement and a misstatement 
of consequence. In simple fact, no additional bedroom is proposed; Applicant should 
have been allowed to correct this. However, Madam Chair, who carries influence with the 
Commission, expressly denied the addition based on a fact that wasn't true. 

Applicant should have been allowed to furnish the Commission with further relevant 
information: that their decision to deny the addition not only contradicted their rulings on 
applications for similar additions in the past, but would set a strict and impractical 
precedent if applied to future similar applications. 

Additionally, Applicant should have been allowed to cite provisions of the Coastal Act and 
the Mello Act which establish clear parameters for the jurisdiction, policies and powers of 
the Commission and its decision making. When no coastal resources are impacted, a 
modest addition approved by the local government should not be disturbed, especially 
when it serves to promote and maintain affordable housing in coastal zones. 
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The Coastal Act insists that Commission hearings be conducted in an open, fair and just 
manner and that the decision making process be informed by all of the relevant facts. Can 
a hearing be fair when the undisputed record reveals that the reasons relied upon by the 
Commissioner to reach its decision were either untrue or significantly misstated? Can a 
hearing be fair when the persons affected by the Commission's decision are not allowed an 
opportunity to provide the Commissioners with the very information they need to reach a 
just decision? 

The Property that is the subject of this Request was built in 1956, two decades before the 
Coastal Commission had conducted its first hearing. The Property was in compliance 
then, and through a reasonable application of current standards, it is in compliance now. 
The Logins, longtime participants in the Malibu Community, have suffered one disaster, a 
landslide, whose deleterious effects they are endeavoring to remedy. At the same time, 
they seek to enlarge one unit by less than ten percent, an addition which will help them to 
continue to provide eight units of affordable housing in Malibu. 

The Logins do not believe the Commission, after considering all of the relevant facts and 
issues, will deny their addition. If a reasoned and fair discourse based on the true facts 
leads to such an outcome, they would accept it. What they can not accept would be the 
Commission's refusal to permit them their procedural rights to be heard on the crucial 
issues which underlie any decision to be rendered. 

The Applicant hereby urges the Commission to grant its Request for Reconsideration for 
the reasons advanced in the initial Request, this First Supplement and it respectfully 
reserves the right to submit further Supplements as necessary and appropriate. 

Dated: 

cc: 
Sherman Stacy, Esq. 
Roger Howard, Esq. 
Don Schmitz 

LAW OFFICES OF MICHAEL H. INMAN 
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AGREEMENT 

THIS AGREEM:ENT (the "Agreement") is made effective as of this 13th day of 
September, 1994, py and between SEA :MESA, LTD., a California limited partnership ("Sea 
Mesa" or "Partnership''), IAN and BARBARA ·ROBERTSON (collectively, "Robertson"), 
and SAM and MARGE LOGIN (collectively, the "Logins"), with reference to the following 
facts: 

RECITALS 

WHEREAS, Sea Mesa is currently the ow.ner in fee of that certain real property 
located in Malibu, California ("Property"), which Property is comprised of parcels which 
are legally referred to as "Parcel 1 'II "Parcel 2, n "Parcel 3," "Parcel 4, II and "Parcel 5' " but 
which shall be hereinafter referred to as "Lot 1 ", "Lot 2", "Lot 3", "Lot 4" and "Parcel 5", 
each as more particularly set forth on Exhibit A as attached hereto and incorporated herein 
by reference; 

WHEREAS, the general partners of Sea Mesa are Robertson and the Login Family 
Trust (the "Trust"); 

• 

WHEREAS, Robertson desires to resign as general partner and to withdraw as a 
partner of Sea Mesa, and the Trust desires to ·remain as the sole general partner of Sea Mesa 
and to consent to Robertson's departure as partner pursuant to the terms and conditions set • 
forth in this Agreement; 

WHEREAS, Robertson owns a one-half (1h) interest in that certain seven (7) unit 
apartment complex located at 26926 Pacific Coast Highway, and known as "Carmel By The 
Sea" (the "Carmel Property") as more fully described in Exhibit Bas attached hereto and 
incorporated herein by reference; 

WHEREAS, Robertson desires to obtain and Sea Mesa desires to distribute certain 
parcels of the Property to Robertson upon the terms and conditions set forth herein; 

WHEREAS, the Logins have heretofore loaned to Robertson certain funds (as 
described hereinafter) and as payment for said loans Robertson shall convey to the Logins 
the Robertson's one-half (112) interest in the Carmel Property; 

WHEREAS, the parties desire to engage in the various transactions described herein 
with the ultimate goal of Robertson owning Lot 1 and Lot 2, Sea Mesa retaining ownership 
of the remainder of the Property (including Lots 3 and 4 and Parcel 5), and the Login 
Family Trust obtaining ownership of the Carmel Property, subject to the terms and 
conditions herein. · 
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• (d) Payment to ESCO. The parties acknowledge and agree that 
there are outstanding payments in the amount of Six Thousand Six Hundred 
Dollars ($6,600) due and owing to ESCO (the "ESCO Payment") in 
connection with the Property. As consideration for the mutual promises and 
obligations contained herein, and as full and final payment to ESCO, the 
parties agree that Robertson shall timely pay to ESCO the ESCO Payment. 

(e) Payment for Common Gate and Wall. Within ten (10) business days 
from the execution of this Agreement, Robertson shall deposit into a separate account 
at Charter Pacific Bank the sum of $10,000 (representing $5,000 per Lot) and Sea 
Mesa shall deposit the sum of $5,000 (representing Lot 3), which funds shall be used 
for the construction of the common gate and wall as more particularly described in 
Paragraph 4 of those certain Declaration of Covenants, Easements, Conditions, and 
Reservations, dated September_, 1994 to be executed by the parties hereto (the 
"CC&R's"), which draft of said CC&R's is attached hereto as Exhibit "I" and 
incorporated herein by this reference. 

(f) Payment of Le2al Fees. The Logins shall assume full responsibility to 
pay all legal fees with respect to the preparation of the within Agreement, and all 
exhibits thereto. Concurrently with the execution of this Agreement, Robertson shall 
pay to the Partnership th,e additional sum of $3,600, with respect to partially 
reimburse the Partnership for the legal and engineering fees incurred with respect to 
the preparation of the CC&R's and all exhibits hereto. 'Fhe Partnership and 
Robertson agree t-o share ~ ai:l enginee:rin~ fees with re~ to the ~~ 

\~~, fSE.\1-\S .. ,.., <; \'"\- u... N~ K F-::. L1 L Fb,.._ 
fl'rW'! Y"'t '() tJt\\oN ~ l ·LE6-.,..,.l..... ~f) 6.rv' 6-1 tvta:F~II..>(,... FEE5 

3. Transfer of Cannel by The Sea. As partial consideration for the mutual ~ 
promises contained herein, Robertson shall transfer all right, title and interest of Robertson , _'lf 
in and to the Carmel Property to the Login Family Trust by quit claim deed concurrent with j. L- b 
execution of this Agreement, and in the form of Exhibit F attached hereto and incorporated 
herein by reference. 

(a) Easement. In connection with the transfer by Robertson of the 
Carmel Property, Robertson hereby grants to the Login Family Trust, as 
owner of the Carmel Property, an exclusive easement for ingress, egress and 
any other lawful purpose over that portion of Lot 1 next to Malibu Colony 
Road ("Easement"), as described on Exhibit G attached hereto and 
incorporated herein by reference (the "Carmel Easement"), which Easement 
shall be included in the CC&R's. Notwithstanding anything to the contrary 
contained herein, at any time in the future the Trust (or the Logins' successor 
in interest as owner of the Carmel Property) shall have the right (at their sole 
and absolute discretion) to cause to have a lot line adjustment at any time in 
the future so that the Carmel Easement shall become a part of the Carmel 
Property, which lot line adjustment shall be at the sole cost and expense of 
the then owners of the Carmel Property. 



-
15. Sxecution in Counten>arts· This Agreement may be executed and delivered in 

two or more counterparts, each of which, when so executed and delivered, shall be deemed 
an original. 

IN WITNESS WHEREOF, the undersigned do hereby execute this. Master 
Agreement. 

Executed as of the date fust above written. 

SEA MESA, LTD., a California limited 
partnership ~ 

,.· . 

IN, Trustee 
Family Trust 
Its: General Partner 

) 

By:~~*' MARG fLOGIN, Trus of the 
Login Family Trust 
Its: General Partner 

• 

• 

• 



• 

• ' 

• 

The within Agreement is hereby approved and accepted by the following limited 
partners of Sea Mesa, Ltd., a California limited partnership 

.,c..z_ .. _-_1 __ 5_, 1994 cz:==:~ ~~--
Paula Login 

--l..).j..-l-1! t+---· 1994 ]~ ~ vJJ ~ 
_1+-0_J!I ___ , t994 / /'L------------_, 
~ ffi 

Dated: 

Dated: 

Dated: 

• 9-
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/4-99-035 
PIO}!ct Name: Flea Paid: $600 

(!pellc:anf{s): Sam & Marge Login 

Paula login 

26926 Pacific Coast Hwy, Malibu {Los Angeles County) 

~- __ 1) 651 sq. foot addition to 1 bedroom unit (-494-2nd floor+ 1571st floor). 2} Slope 
~ restoration repair remedial. 3) Revegetation w native plants. •(will not be increasing 

bt,drpomsl -

• PFRMIT CHIEF ' 

? E_C : ~ - f 1· Cj c1 

~ P ~~· ·. 4 '-t b C ·-C llf- c 2:;...-
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• 
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___________________________________ , __ ,_,_ 

STATE OF CAUFORNIA- THE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
SOUTH CENTRAL COAST AREA 
89 SOUTH CALIFORNIA ST., SUITE 200 

'I 'IRA, CA 93001 

1. u1 -0142 

October 20, 1999 

Paula Login 
26500 W. Agoura Road # 326 
Calabasas, Ca 91303 

RE: Coastal Permit No. 4-99-035, Login, 26926 Pacific Coast Highway, Malibu 

Dear Ms. Login; 

GRAY OAVIS, Govern' 

This letter is in response to your letter received on September 27, 1999 addressing your 
telephone call to me on September 23, 1999. Your letter addresses a portion of our 
conversation, appears to misstate a portion of our conversation, and adds an additional 
request that was not discussed. We also received a letter on October 8, 1999 addressing this 
project and Coastal Emergency Permit No. 4-99-205-G that we respond in this letter to the 
issue of condition compliance. 

Regarding the first letter, my recollection of our conversation did include your request to 
separate out the two portions of the proposed project into two separate coastal permits; one for 
the residential addition, the other for the landslide remediation. Let me confirm that I • 
responded that I was not aware of how to separate the permit since the Commission has only 
approved the landslide remediation portion of the project. The portion of the project that 
included the residential addition was not approved by the Commission. 

You did ask about addresses of other projects similar to yours where additional square footage 
was denied. I responded that I was not aware of any such ·projects. I did say that one of the 
reasons staff recommended approval was that the additional square footage was relatively 
small compared to the total square footage on the project site. 

Your letter additionally requests that "if subsequently you find projects in my area that have 
been denied for the above mentioned reason, please notify me in writing of their existence 
forthwith. Due to other work priorities, Staff are unable to provide such a service. Our office is 
open Monday through Friday 8:00 am to 5:00 pm if you wish to review our permit records. 

Lastly, your letter received October 8, 1999 indicates that you plan to submit corrected plans, 
landscape plans and a recorded convenant to meet most of the conditions of the permit 
approval with one exception regarding the deletion of the second story. This exception is 
related to Special Condition number five as noted in the Notice of Intent to Issue Permit sent to 
you on September 1, 1999. For your information, if additional submitted plans are received 
that do not meet Special Condition number five, which requires revised plans showing the 
elimination of the addition to the existing residential unit, Staff will be unable to issue Coastal 
Development Permit No. 4-99-035 to you. • 



• 
'Application No. 4-99-035 
Paula Login 

Sincera:~, }1-- . \. ----
( Ja~e~ ohnson 
'-coastal Program Analyst 

4990351oginletterconditioncompliance 
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COASTAL COltfiSSION PRESIDENT 

PEBMITrED IN 1984 
"2 STORY BUILDING ADDTION TO SERVE 8 UNIT APT BUILDING" 

ON A WAIVER 

COPY OF CARD 
IN COASTAL COM:MJSSION FILE 

,;269 ~ z ,/.)-; "J. <---J.--J--:1_ 0 '# 0 
... ······· . . . . ... . --~ .. --- .. ---- - / /(t::.ld:~--
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SETTING POLICY FOR FUTURE EXPANSION 
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r-----------------------------------------------------------------------------1 ENGICE#IIC .ILIMWG CO... 1C. FAX\11L (ltl, B-ECK 211100 WY.I..NDUIIE ST .. U1E 1U CANOGA PAM.
1 

FOR: MS. PAULA LOGIN 
111LE: PM11AL n.G MAP 
LOCA11CIN: 21121 PACIFIC COAST HWY. 

DAffi oel JOB NO: ta-051 SCALE: 1• • 18' 
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' • PLAN CHECK WORKSHEET 

·PLAN CHECK#: f'C;CJ 1" DATE: 6--:_d¥-7?9 
ADDRESS: ;;2<€ ff?~ z?tf?# 
OWNER: LCJ G'"t-A/ PHONE#:--:=--------

CONTACT PERSON: .avL-;4 ~ G/ AI PHONE ··~~'-----r--..;..._--

~OILS (GEOTECH) 

~EALTH 

CONCEPT 0 FIRE SPRINKLERS REQ. 0 

WORKS $25.00 

' ·• · c Pi~RIEt::AN9 FliES Paid o 
"--~--------------------~----------------------~ 

.., ..... .-. • ..~ou FEES Received Form o 

PLAN CHECK STATUS: 
PICKED UP BY: 

PRINT NAME & SIGN 

1st 

2nd 

3rd 

4th 

::-DATE PLANS APPROVED: ~ -e?J-~f • DATE PERMIT ISSUED: _________ PERMIT NUMBER:~----
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§ 65589.8 PL~NJNCi AND ZONING 
'nde 7 

rc.:quirin~ dli.'t\ any hou!tit1g dcveloiJtnc:nt contctin a fh•~J p!.·rct•nl.ilit'' of afforda. 
ble f!OU!OinJ Ullil!(. 

(1\ddt~tl by Sun~. !1183":. 7H7, § 1.) 

t.tbrary Jtc:fereocet 
Cvrlll&itutlomd U.w o-2~!U. l78.3. 
Wf.5TUW 'rQJ.Ii: Nu. 92. 
C'.J.$. (;Otl~lit\ll;OI!Ail.!l~ !f§ 9)6. J2,0. 

lkdlon 

Article: l o. 7 

LOW- AND .MODERATE-INCOME HOUSING 
WITHIN TH£ COASTAL ZONE 

6S~YO. AJ,!II.ic:alion of law; c01wc:rsiun or ck!moli!ion: ret>Z•tcemem: 1ww !'al'lu.h1p 
drvelnt•m•rtts: incentivtll; local cuW~U.l p1'0Krasw;. 

65590.1. AppliCl>ticm of n.:quimn~~r..tll ol§ 6SS90; time; p•·oct•edingt.. 

H«Jtling of A.rridc 10.7 was (J.ddtNJ by Stuts.1982, c. 43, § 2. e1T Pr.b. 
"· 1981. 

I 61190. Application of hlw: convtn.ion or demc.litton; ~placement; n~w 
houtlr'J dovelopnlenh; ~ntJvo; local coa.tal pi'CJirams 

· (a) ln addition to lhf;! 1-equircmcnts uf Art1c:ltt 10.6 {t:ommtw:.;iog wtth Section 
6.5580), the provh•ions and n:q'ldrenwnt of this st!Ction shrul ·~'ply within \hi!> 
c.o•stal zune u defined •md delineated in DM~ion 20 (c-.onuuencing wlth 
Sct:t!ou 30000) of the Public Resources Code. Each respt:ctive !c1cal govt~rn­
nll'nt shall con1pfy with tl)(; ~in:meuts of tbi~S section b1 that portion of its 
jtll'i~diellon wh.ich it> Jocaated within the C•.laital l()QC. 

(b) Th::: c:ouvehion nr <.letnolition of e.x.ilctina residential dw!.!ltin!l units uccu· 
pi~d by JH;raotls aud families of low or modttrat~ inr.:on1.:, AM defined in St'tction 
5009) or the Hcaltli uncl Safety (;ode, sltwl uot ~ authuri:~~d unler.j; provisian 
hus ~en made for tho repla~ecmeut of chose dwellina uuits with u11ils (or 
pt:l"$0MS and f•m.Hies ui law Or mudel'iitt! income. Reploecrru:nt dwellilli UrUb 
shall be k.c:atcd wilhln lhc s.otM city or county as the dwelling unit$ pr'Opuscd 
to he cQI'lv.ent-d or d~molil:lhcd The replac4:rnent dwelling unit-o s}u.ill b~: 
loclll~.C~d un the sil¥- of the .:ottvertc.:c.l or dernolbohe.d su·uctune or el:u .. wwln:re within 
the ~.:nasUAI :wr.e if fc.:~iblc:. or, if location on th~:. site or ttlSI.:whc.:I'C within the 
CUOStl.il JOI')C. is lltlt lC.'ftsjn}e, they afJalJ ~ Jucated within three: milet uf the 
t.:nast~tl tune. The: f4o;p1nccm<:nt dwelling unitt. slutll be pr<.widt-d ;mel avalla.blc­
fur U."i\' within t!lr~e )c:ars &vm th~ datt. upor1 which work conluattlK't'd on tl1t' 
cur.vcrsiou or <.lemoll.tiOll uf tb~ rc.:.-.idcndal d\velli11g IUlit. In the ttvenl that an 
existing rl!s.id~:nt.Ytl dwellil'lg unit is oc..;upicd by nmrc tb&n one' pety;on or 
family. tht· pruvisions of this $ubd!vlslun sh;.U apply if at htUl Otlc such pc-r:um 
or· family, exduding any dtpc:ndt•nts then~oC is of low or mod~.:ruw in!,':Omc, 

for J)Sll"pp)M:.S of thi~ subdivision. a resid~atir.l dwc:tllnlil unit ~}1:'1! he dccm•d 
oc:cupled by aa pcrsot1 or family uf i<,w tlf rnoclet·atl.! irK:ontt! il' thL· JX'I':~on or 
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l~ttmly was lWk:ccl from thm dwdling unit wi!'Hn ~me )'ear prior tc: th filing t•f 
Jttl l:tpplk~ttion to wm•t:rt or dL·molisb the unit and if the l'Viction was for the 
pLirpos~: of avt1\din1: the rc:quin~mt~nls of t.hi~ ~ubdivit;ion. lf cs subl~:~rltittl 
muuoor of p~·~ sont. or families of low or moderate ineomt- were evkted fl·om " 
J;in~h: n:sicJcuLial UI,.'\ChJJ)ll'll.:ll\ within or.~· year pl'lor to the flling of nn applica­
tion to convt"rl or dt•molish !hat strur.:ltin:. lh&: cvklion .... :~iutlt be: presumed to 
have- been fot• rhe ~~u:·pose of avoiding the reqlnrements of this subdiv~i~m ancJ 
th~· applicant fu,· l~\~· ~o;wersiou ot· demolition shall benr the b\.trden of pnlVing 
tlu:ll the Lwktim!li were not fo1· thC' put·pose of al•oidlng the requiremellls of this 
.11uhdivi:~iun. 

1'hl' n~quirt:~n:.:nt~ ur Lhis suhJivisiun fur rcplac~·mt::nt dwelling Lmits shall not 
apply to the following t)'pt!o; of cunvt:!11i;''" or dcn1olitiun unlc.:ss the.: loc1:1l 
government determines that. replacement of all or any pU1'1iCm ()( the: <:tlr.VCrtcd 
or demolished dwelling units is feaslble, in which event replacement dwr:llini;! 
unils !ilu.~ll b<.: r~·quircd: 

(!) 'l'h~ ~ouuvcrsior\ or· demolition of a residential structi.II'C which contains 
lc:s~ th;m th~·t!~· dwelling uni~s. o:- in th~ ttvcul that ii proposed c.unvr.;rsiun t>r· 
demolition involve~> mort than one r~lllidtmf.ial stt"\JCt\lr~t, the ~onven:ion Qr 
dt.·rnt:,liLion of 10 or fewc:'r dwelling unils. 

(2) 1'lu: convcnion Ol' c!c:·molnlon of a residemlal su·ucn:re fot pUI'}.lOses of a 
nunrcsi,h:nti~,! us<: whit:h is citb:r "~uastal dt:.:p<.~ndcnt,'' as defined io Section 
301()1 ()f ~he Puhlic Rcsmn·ct:s C<>dc, Ul' "ct>u:.tal rc:lult:d," liS ddim.•cJ in Sct:tiou 
JOI 0 I .. ~ of the Puhlk Rc~c.>urct.•s Ctlde. Huwe"·~r. Lf.tc c:uastaJ.dcpcndcnt c>r 
coa~tal·r~larec use' sha 11 be con~istent with the pr·ovisions of the lnnd u~ plan 
po•·tion of !he lo.::al govcmmcm's locnl coastal ;>rogt'IU1l which has been 
~,;t.•JA.illc.d ;t~~ J>l·o~·id..:'d in Scctinn 30512 of the Public Resources Code. Examples 
c1f coastal·clt•ix;ndcrrt or ~.:nast<tl·rclatc.d uses induck:, but ar·c not limited to, 
vi~ito•·-~~~rving t:ommc:rd~l CJr r~cn:aliur:al fac.:ilitics. col:!sUII•dcpcrJclcnt im.lw;try, 
or bontlng or hnt·bor facilities. 

(3) The conven•io11 or demoli1ion of o residentiul str·ucture locttted within the 
jLif'i&cliction of a local p:ovcmmenr which has '\\itnin thf art-a t.t1compassing the 
L'tlio~stal zmt~· and three rniiL:r. inland tht~rcfmm, less than SO act\.~.:;, in a.ggt·cgatc, 
of lcmd whit:h i-" vucanL, privately ownc:d ant! .-vaihthk fu1· re:siclcntial UKC. 

(4) 1'hc Cl)m:cn;iun or dcraqlitiuu uf a n::;idt.·rltk·tl lilf"U~turc located widlir1 the 
jtni ... rJic.:lion uf 1.1 local ~ovcrnlllL'rtl whkh ha:; C!<>ll:lblishcd tt p!'l.x·cdLtrc: under 
whkh an .applicanl fr)l' conversion or dt:!m,,lition will p~t.y !In in.Jicu Je~ il*l a 
prosram. the various provision!E of which. in a~regsste, will re:;ult in the 
n:pl;.u·~.:rncllt of Ul'' number of dwe-lling unit:~ which would otherwise have been 
n.:quin:t.! by Lbia; a;ubdivi~oion. As othcrwj&c rcquir'C:d b;• thiti subdi"ision. tltl~ 
r·t:plac~·rnt·nt units shall, (i) br.; lot.·atcd within thL' coa;.tal ;wnt: if ft:l.t.<o:ihiL·, or, if 
locntior. within the con.~tn1 7.CJne is not feasible. shall he lnciltcd within thrc:c 
milt•>' of t.he constnl 7.cm~. and (i•) llhall b~ provided and available for un within 
~hi\·(' years from th<" dnte upon whiC'h work comme!lced ern the conversion or 
dt.'llll>lilion 

The requin·mrm~ o! this subdlvlsiot~ for replarement dwelling units sha!J not 
::tppl) lo th•: .:kmvi:L1uu ~J!. l-'li>' n.:~idcuti1:1l:.trudut"l.' whkb h<\s !x.·I..'JI J~:dw"l:cl lo 
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·§ 6!590 PJ.ANNJNG A.'ID ZONING ' 
Tide 7 · .i";,~~ 

be ll pub);<; fiUisancc undur the pruvlslons of Division 13 (ccmnwnc;ing with .. :~$·. 
Sectinr1 17000) <1f the Health aud Sah:ty Codt.~, or any local ordinanc:e·enacted ·. ·11~ 
purs~iant to th(lsc proviliiuns. · . ;~ . .; 

Fur purs)~S of this subdiv.lsion, no building. which conforms tu tl1e 51an· 
dard~ which were applicable at thr time the.• building was con~tntcted and ·~ '.· 
which docs not constitute a suh!.undarcl building, as provid~:d in Section 
17920.3 of the Health and Safety Code, shan be deemed to he a public nuisance 
~olely hc.-cause the building docs not confonn \O one or more of the current 
pnrvislom of the Unirorm Building Code as adopted within the juri~dicliun for 
ucw eonstructluu. 

(c) The conversion or demolition of any rcsidenlis1 structure for purposes of 
a nonrc:sidential use which is not "cc>aStal df!pcndent", as. defined in Section 
30101 of the Public Resources Code. shaU nor. be authurized unless the local 
gnve.-nmenl has fir~>t deterrnined tha.t a resitlcntial usc is nu longer feasible in 
thnt lm..:ation. Jf a )()cal government n~ttles this determination and authori7.l!s . 
thL: conversion ur demolition of the rt).li;identiwl Structure, it shaH require 
n:pJacemer1l of e,ny dwelling units <'C:Cllpled by penwns and families uf low or 
modc:ratc 'income pur$uant w the ~:~.pplicnhlc provisions of wbdivisiou (b). 

{ (d) New housing developments \."or.structed within the co..S~J %one shall,\ 
l whc:rc feasible, provide hou. .. ing units for persons and families of low or \ 

mo<kratc lncmna-, as defined in Scctir;m 50093 of the Health and Safety Code. ! 
Whc:·~ lr is not ftt~tsiblr:. tr) provide these housinu unirs in a proposed new 
housinli! de,dopnlt.J'It, til() lo,:al gov~mmcnt shall require the dcve)<)pcr to 
provide Huch houHing, if fc:aslble tu do so. at another location within the sunlt 
dty or county, tirh~r within the c~lal zon~t or withm three ntilc·s tllen.~of. In 
()rder w assist in providing D~w housing units, each lucal gov~rruncnt shall 
ofi'L·r denshy bonulk:S or other incentives, Including, but not limited to, modili· 
c~lliun of 7.uning and subdlvi11ion requkcmentiS, ecc:elcrated rwoceuing of re· 
q11ircd applh:tttion'!t, and the w1:1ivcr of l.tfJPI'Opriatc fe*'s. 

(c) ,\ny dett!t"utillation uf tht' ''fcasibiliLy" of an action required t~• be takL'lt by 
this HCCtlon t>bnll be rcviewilbk pursu1:1t1t to lllc provisions of S~.·ction l 094.5 of 
the Cod(~ or Civil Prtx:t:dut·e. 

([) The housing provisions of any local coastal pzogn.1m prepared :.tnd ccrti· 
ficd pul'suant to Di\·is.iOil 2() (coanmcnc.ing with Section 30000) of the Pt1hlic 
Resuun~cs (.:u(k p7ior h.' January I, I ~82. shall be del'rnOO ttl Jo>atisfy ull of the 
n·quirt!mcnts of thill sc~:tion Any ch~ngc or alt<~ratiou in thosC' hmJs:ing 
pm\isioru; made on or a!kr J ilnuat)' 1. 198Z. sl-utll be subjec~ to ~II of the 
requil·emenb of this ,.,.,,ction. 

(g) As used in this section: 
(I) ''Conversion" mca:lS a ch~:mge of a residential dwelling, indudi11g a 

,,,n),ik!hOlnl'. as, defined in Section 18008 of the 1 h::alth and S.afetv ("c.de, or a 
mnhilC'homc lot in a n1obilchomt. put'k, a~ dd'lned in Seclion I8214 of the 
I kalth and Safety c:mlt.:, or a rC$ldenthtl hotel iiS defined in paragrnph (1) of 
iiubdi~·it~iun (b) c,f Section 50519 of the Health and Stlfetv (.~ode. to a ctltldomini­
uw. CClopt·rative, ur similar form of ownership; nr a ·ch1tngc of a n:sidrntial 
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§ 65590 

dw~.,Jiiug, induding a ntobil<•honu:, or a mublld10me Jut in a mobilchouw pa1·k, 
ur tt rcsidcntia1 howl to a nunrcsidcmlu) ust.:. 

(2) "Dc:molitiun" means the dcmolitiun (l( a residential dwt!llins. lnduding a 
mublk·b,,ruc, as dt:fim:d ir1 Section l 8008 of the Health and Saft.,ty Code, or a 
rnohil(•homc lot ill a mobile-horne park, as dcfinc:d in Scctiot1 t 8214 of the 
Health and Sufcty Code, or a residential hotel, as defined in panagraph (1) of 
~>uhcllvi~ion (bJ C)f Section 50519 of the Health and SafL,ty Code, whkh has not 
hi:cn dedan:d to be a public m.tisance undct· Dlvi~ion 13 (commencing with 
Section I ?000) of the Health and Safety Code ()t' arty local ordinance ennelcd 
pursuant to those pr<wlsions. 

(.l) "Feasible" means capable: of being accomplished in a successful rnanne1· 
within a rcnsonable period of time, taking intLl account economh:, envirunmcn­
tal, soc:iaJ, and technical facton>. 

Ch) Witl1 resper.:t to tht: requirements of S.:ctinns 65583 and 65584. cnmpli­
tmcc with the l'equin:.ruertts Clf this sc~tion is not intc-.ndcd and shall not b~ 
con,.;tJ"\lcd as any of the following: 

(I) 1\ statutory intt:rJlrctati<•n or d~termination of. the local gove-rnment 
u~·tinns which may be tlcccss;uy to c:umply with the requirements of thos(" 
t><!cttems; c.xccpt that C.'omi)liance with this set:tion shall be. deemed to sati.;;fy the 
l"PtfUfrL·mcuts of paragraph (2) of subdivislcm (t;) of Section 6.5583 for that 
pot·liol_l of .a local gi1VC'rnmcnf s jurisdiction which is locatt:d within the C<'laStlil 
zone. 

(2} 1\ lhllitntion 011 lbr pr<lgt<1ni cumpunents whid• ml:ly bt~ indu(.kd in a 
hvusinr: ~.:lerncnl, or a n:quircmcnt that a housing eh:mcnt b~:, amcncl<:d in order 
to im.:orpt>ratc:· within 11 1:1.11)' spedfic provisitm of this section or rdatc.'d policies. 
Any ~''-'vision of a housing ekmenl pursuant to Section 655A8 shall. however. 
tokl' it1to account arty l<•W· or modera.lc·incomc housing which hns been 
proviclcd or i'equircd pursuant to this sc:dion. 

(.,) llX~t:pt 11S olhc-rwisi! specifically r~quircd by this section. 1.\ requ)rcm~nr 
thnt a local govcmmcnt adopt individual ul'dinanccs or programs in order to 
;mplc~nwr1t the n:quin.:mL:nts of this st.'Cti(m. 

(i) No pr•>,·isinn jlf rhis section shall bt: construe-d as increasing or d~r.:reasing 
th~· atllh<lrity of a 1nt~al f(OVt,rnmcnt to cnnc.:t ordinances or to l<tkl· any other', 
nction to ensure the <:onti!IUE!d afltJrdability of housing. / 

(i) lo<:al governments may impose fees upou pet·sons subject to thr.: proJ 
si•m~ of th:.!. l>e>:tion to uffSt'l adJntnisu·ative COlils incum:d in or-dcr to comply 
with tile r(~Quirem('J'\ts of tbi~ section. 

(k) This scctiun ~.:litilhlishl'& mlnimmu n:quircmwlts for housing wilhin tl1e 
~u~~tlil 7one for p~rsons and f<imilics c>f low or moderat~ income. Jt is not 
intt·ntkd i>J,d shaJl not be constcucd as a limitation or <.:onstraint on the 
1\lllbOI"IIY or ability of a l::ll.:al ,go\'t'l'lllllent, as n1ay ot~·•~i!ie..• be provided by law. 
~~) n.·quirr or J'>rovhk low- oz moder.i\t~-illC()me housing within the t.:o~;!Stal zom· 
which i$ in ad:.lit10u ro 1he rcquir<"n1ents of thi.; section. 

!Addt·d b~· Stm . .; 1-.lBI. c 1007, § I A:ncnt.!t'd by Stat> 1982, c. 4.~. § 3, cfT. Feb 11. 
19M2 Stat~.l9k2. ,:. 124~>. § U 
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§65!90 PLANNING AND ZONING 
Tl&l~ 7 

Hislorlcal and Statutory NotL'Il 
S"'clwu J ul Stuh PIIIZ. 1 1246. J•ru\ ilt .. ll· 
"A new tln1c:-~hiA~ Pl'\t~l:l. t!lotllt~· or uM: M!i 

defined in s~•ctlon II Oil:\ .. ~ nltht: Ousim~~~ and 
Prof~·~!limls c• ll>ilall be der.l'lll'd 1(1 c:umply 
With "libdi\•loinn I" I uf S~·l·tiOII (1~.'\\1(1 nf the 
Ciwttmm~nt (.:odr tr ~~ pr.,vidcs Cor· r'l"phKtn1Cnl 
nl ali n:sidt•lltial dw<"llin~ unit~ (lC:c:ur,iL-d n' a 
prhn;u•y n.•wlc.l.:r~~:t' b.' p,'rs.onr. and families of 
lo1< l)r mntlc-ratc ira.:unu: M dt>flncd m Sc.:lion 
SOOiol3 vf th<' t.fC'alth atncl Silf&:ty Code \l'ith 11n 

oqutvalern nunrbtr uf rt~idelltial clwclltn, uDJk 
ror ptnons and famlllt~ ul low or moder.q 
im:ome prior 10 any dL"mulhiou or CnnYefliiOft c1 
tlat existina.resiM.nuallllil:. 

"This pn.t\·ision ~ball l"fm~in in .. Rc:c:t unUI 
JalltltU)' l, 19U." . 

Ano1l'lcr !i 65!i9C. added by Slats.l990. c:. 
J 145 (A.B.JH). § l. w11~ ~numbc:rc:d t 65591 
und amtondtd by Slll\~.1991. ~:. 1091 IA.B.l487). 
!I 60. 

Library R11ferences 
J.l~.:;rhh ;tnd Bnvil-cmmcnt e=t32. 
WI·:S'JI.AW'Mipi~: !\.:<:~. 199. 

C.).Yi. Health and En~·ironmtlll §§ 28 to 36. 
s.z. 

Not~a of Dedalons 
AdmlnMra&tlve n~andate 3 
lll•~rellon «<f lc•cal •I\!"'-">' 2 
llul y ol lc)caJ ~~~"~ I 
E"niiUAtlcln nf iiAntni•tr~eliw rellffdlet 4 
Pl~11dln1~' 5 
Stundln1 6 

M'-'llv ~~~·t impose$ n\lindatnry l.iut) un ~il' to 
~"<'tjuin: r'C:pl"t.'tl\lE'nl hou•int: n•· in-lit·u ffl! u~> 
c:onditinn nf ~o~ppwvul uf c:vllYCI1'6l(ll\ or rkmnli­
Li(lll of lnw nr nlnd~:rutc in~·um4.' h(>ll9ing, unlc!'t'l 
Lily ruukt• e'lprc~~ f11c:Lurtl dcl~:nniu~tiun~ that 
rn,i~.:•: t;,u,. witltin ~PC'C"ifi\. Ktlltutnr.v c~&h:porit>:. 
;mel that n:pl;~~:cm~·ut huU$i11J is nnt f..:a!libk. 
V~nkt: 'hl\HI c~lldl. Jn.,, \', City nf 1.(')!1 Angc• 
It'~ lApp :Z l>i!rt 19961 55 Ct~I.Ri,ltr.2d 4(1~, 47 
C.:ai.Aw.4tb 1~47. 4~ C:ai.App . .ftl1 l246A. modi· 
h'•d Clll l.ltmhll oC ~ring, rr:vi,:w d~:nic:l.l. 

Los '"P' (App 2 Uist 1996) 55 Cai.R.ptr.2d 
465, 47 l:ai.AP[1.4th IS4,, 48 Catl AJJr.4tl\ 
l246A, nlOdiCied on de-ntal or ~armg. revie\1.· 
llenied. 

!. Adrulnlatr•tl" nuutdate 
Town C:OUJieil. nci!lhbo;hootl •sliCll:ialiun. and 

lt'nant c:hallenaing l'ity'.r. enll1rcen~ent pnliciC"$ 
urtdtos• till' Mello AC'I. n:quirin(: replacement 
htNliinl! for apps·O\al of ro1w~..,.inn or dcmoli· 
tiun tJC lo~ and rniddlt in~on'IC l'lou"lng units. 
did nut bavt \u kdt rt\'iew thr0111h adminisl•'lll· 
tivc: mandal.c. d.: ~~pill.' cit~' s cia 1111 thlll ead1 pro­
jrc:t must be: r.-\'i .. w .. d on Cllst·b:Y·C:ast" bA5iS. 
whcrr. cnrnpl~tinl 111icllcd tl1at l!ily oft•n failed to 
mak'o prr.limin»ry and nrir•i~t .. rial factual dttet·· 
minetio)n4. Venice lown Cuum:il,ln.::. v. City of 
Lot. Al'lf.l'~t~ (.f'l,· 2 DiNt. 1996) SS Cal.Rptl'.2d 
465, 47 (;a1.4pp.4th 1547. 4tt Cai.A.pp.4lh 
1246A, 11\odifitld on denial of n:~;rrint~. nevltow 
dtollitod. 

4, £x.bll81tJUD of ftdiDhol•lrafiYf ren1cdll:i 

:.·. 
' .~ 

.:b. 
.·.i:t' 

.·1 

.~· 

., 

l.o~;al sn'''•rnrnttnl i• 11vt requh-.·d 'n adnpt 
'' n~· c•·tiiMnc·L:H ur pruJirlluu; to irrt}•km<'rlt prt~­
,·i~lnn' rl M(:llu .lu:t, ~·bid, irnp<•~rt. duty n" rity 
1•.,1 n•qu ;,.,. n:pl•c.c:nll.:nt huusiua.: os· in·liflll fcr All 

~undition of IIJ1J1rtA'IIf of ~.:utlv&:s'lliun or d~moh· 
rhm uf lu" ur tnC>CIC'I'I'II' inr.nnu: l•ousing, unlto!O~ 
d:,· n1i!k~:s L:cr1roin .,,·pre~~ fanual dt•t~:nuinao· 
thm•. V'-'r1k~· T"'"'" C:oulldl. Jnc-. v. City t.tf Lu~ 
Anr,,.Jc, IAI'i'· 2 Di:.l. 1~96) 5S (:1\l.~pll:.~d 465, 
4i (.:(tl.AJlp.4th 15-4 7' 4S CIII.Al)ll,-4th 124M, 
lll<.11.iiri~·d Cll\ dcnial <"II rdlcllrilll(. r~• iew deni('d. 

VillaJt counc:il, nt:itthburhood aliliOCiation, 
and ttlllll'lt were nnt r~-q1.1in'CI tu extwu'I>L 01<lutln· 
i6o1r•ath·co r•mt~diM\ prior In filiate ~;uit, wbcr( 
complaint 10\lf;ht rC\icw of city'r; owr·arch:n~; 
~\Oiicif'$ in implemcntint: n:quln:mcnts uC Mtl:c 
At:t, which r<'QIIil·c:.'l n:pla:r:mc:nt buu;.ina •~ 
conditicm ol c:o~r~inn nr dcrncliliun of low nr 
mod•r:.t~ income htm~inl.'. unk~~ cnlOAill t•· 
pr~~s ft~cto.tal d\ltfrminatrnn~ were ma~de. and ""' ~( · 
suna&hl tu o:unfCI cay's mtcrprc&ation ol it~ rf· 

2. Ui~crctiun ur I(K1411 ····"·y sponsibilitic:~ ~·ndt'l' th:.t SIA1ll1~. rather tlllln 
Cit: h~, nt'l discrctlmo tu ill!uw d~1·tlopcr to challttnwin& 'IllY P<\rticulllr dtc ... ion. Verll<"t 

c,..,·upt· 1 cquircn'IC'nt rof provrdln~t illltordiiUit' rl1• Tuw11 Cuuncll, Inc-. \,City of I~ Ang~lc:~ (App 
plaL,•rrll'rll lltlil~ l<'hcn'~,., ... U\\clltn~ uuits occu· 2 Du;t 1996) 55 Cai.R~)Ir.2d 4(•5, 47 C11l 
riL'd b k•" .sr• rnodt<!'31f Income p~·r,;un~ ur· App.4th 1)47, 48 C:~l.llpp.4th 124M. mudi!:«l 
f>mllltt. \ 111 ~ :'t'~li<Kfcl by nonro11stlll dl.'l't.'!IU .. IIl on d11niaol uf n!ht>&<l in~. rtview <i~nkd 
,•nmm~rLiatl ust.•s. as rl.'pl(l<('llW111 of trti!'\C unil' Auy rhnllrt}ie b:; ,·illaf.C council, nd~:hbnr-
••1' p:l~ men: nl1uo iu.lil'u li·~ I~ mand~tnl)' und,•r hood a&suciation. and t~n"nl 411 •tlministratlvc 
M,·lln AU und is nut Lll·/'<'lll1cnt nn lil\dlna; r"·· k'\·cl w••uld liil\'t' be~n r11tilc. and thcv wnt< 1101 

pb.·:·rm•u! ul lllll\~ h ltti~lhit wah t:l'l'iillll t'A· nQ\III'Cd 10 cl!rn.nsL admimslrativr r...lllt'<l:(.$ lx-· 
,,•pr•on•. V!!llke To-..:11 ('ottllC'il. In''· v. Cir.' ul fur .. filin~ wit ch~tkn~in~ C'ily'5 intcrprt'Hitintl 
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ww ..... ~<:i~ation. ancf 
cmfvrL<'III\'111 !'•lrclr• 
quirir•r:: lrJ»>:.,·c•urn& 
>n~.:r>i<oll Ul cit•ftl'tli• 
• ""''' h<·•·~illlf lllllttl, 
I :HI)Ul:l, lld!JoillhiiJ• 
duiru I Not C:IKI• pt u-
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)llir·•nwnt• uf Mtii\J 
~t'mtout hnu5ir•J t.t 
rrnulitiuu ur low f>t 

unlen c••rt~<itt "'' 
"' wcr .. n•ad•·. 11114 
'pt <'liltiuu ol it. l't'· 
i>IUI~. r~dl<'l \IWif\ 
clcci~tNI. Vrnl<• 

' l.O$ Alii"""- lApp 
.?d 4t>S, ., Cal 

h Jlotll4 rnr.dif,tcf 
, d.mied. 
l'Ounril. nrifhl:ooll· 
t at adrHin.-tr•rilr 
11:HJ the) ~en· rull 
·~tl\'c n:nll'dtt'' h.:· 
ity'~ llilt'l'l'r&'lilll\lll 

l.OCAI. PLAN~1NG 
Dlv. I 
u! M;-II<J A~:t. wht"tc city 111 iill tirncos milllllilltt~'tl 
wl•~lncor 11 would n:quirr n~plih'rn1t'nl h<>u)in~ 
UllLkr Mdlu Acl dl'pcndrd on "·hcth~tr n:pi*L'!I· 
11'1\1\l 1.1r ICJ\1 o~ moden11.1: ill(UiaL· hou.$ing WM 
··r~:li'Sible.'' Vl'M:t: lnwn Cou~il. lm:. ,., City gf 
Lus Anaelc:!. CA.pp. 2 Dif.l, 19%) 55 Cal.l\pb.2d 
465. 47 Clo!I.Ap;.' 4th 1547, 48 Cu!.ApJ1.4lil 
I N!>A., modili~:d on den1al ol n:h::;uinJ. rcvl£'\li 
dc11~d. 

I. Pletldlnp 
C.ompluinl sh~IL·d cauw or ttctiun rnr ln.uli· 

tivm1l \.,rit of m~m.l~ttc, where complaint al· 
1~1cd !hat ~il.Y l11uf spccinc, nmncUilte>t'y, min· 
iiiL.vi<'ll clullc:$. un;.!t!r Melin II.C'I t.n rt~uirc 
rcovl<~~o:t,mem lmu~l ug or mJieu r~c wtu:n c:lty 
appnwl.'~ ronv~:nion or dcrnolition oC luw Ol' 

mudt."U\11! i!"'C:cmr hollt'ing •nd th111 dty 
fwi.:t.! to uu.lm fl:Quir«< f11c:tual dtl.l.:mlina­
tion~ or 10 r~.:qnire ~place-ruc:n1 huuslne;. 
Vcnic!l Town Cuunc:il, UK;. v. City of Ln~ 
Anul!'ic!'> (App. l Di~1. 1996) ~5 Cul.Rptr.2d 
4M. 47 Ca).App4lh 1547, 48 Cal.App.4th 
12-4M, lllt>dificd on Qt'lli<tl of r...!u:.;.rlna. rv· 
vi~:w denied. 

>\YJuml!nl tlml ~it)'$ enfurc:el\tl'nl nf Mt.ollu Ae1 
did n~•l viulale A,., ilnn 1ha.1 ft~C'tuul allqcatiuns 
,( C~.>rnpl~im were no, bor11c n111 by uH'Ielal 
~cnrd~ WIL\ li'l'l'lcvanf 1.111 •ppe<~l l'mm on.lcr 
w)wlntne: d<"rrmrll'l' 1o1.ithout lcll'\·e 10 umcnd, ID 
fl!rtuulali('il\liuns of complai11t rue dcemc-u tnJC 
t11 dcmurt'\'r·. Vc:nk .. lowtl Cuancll. h11.. v. Crtv 
oi' LC>~ An~t:l~s (App. 2 Lli~l 1996) 55 Cll.i. 
Rj.>l!.2d 465, 47 C:II.Arp.4tl1 1!'\-47, 48 C:al. 
ApJ),ollh 12461\, mc•dif1td 1m lknla~l of relt,•aring, 
h.'\·is:w d~uis:d. 

§ 65590.1 

C:.crupl~illl .:h.oi!Crtj!ill~ ..::tj>'$ iuwrp1'\1ll\iun of 
1\l~llu A;':. \\l.i.:h ,.,.(tu•rcd "''Jllllrt'nl('nt lt~·""'"i! 
~~~ ~,.ntltlion ul t:otl\tr·oi(ln C\1' ,icnmhtinn IX ll')w 
~~· nwckmti' im;un'K' lwusin:~ lll\ll'~~ c:cr1;'.in c~· 
prr.ss ft~f:mal dl'tcrnli'latl!.m; .,.,, made. 111'1(! al· 
legllli;', lhlll city ltad mfunnal polic~ of llOm:n· 
rnncl'llli.'n! t:>£ Acl Sll\l~'<.i &!<:lion fu:· dt:cl.1: i\\~11'\ 
rdit>f. and judi~o·u;l C'C<IUUIIt)' 11\IQIIJ:h: fll\(1100 
u~c: of d~datt'l\llory schc;( H.> <wuid multipL<ity CJf 
11c:1inn~. J..:,.plll' dly's claim that llllcp:a:icotlt> 
!uilt.-d w d.:umnj;lfalt.< Jm:;.mt .md a~:tu;.~l c:nn~r·o· 
\CI'S)' O\'l'l' un;v paJtk11lat dt!d .. lnm mad,- b~ 
cil'l!. Vcnl"l!' Tow11 C\/LIIIdl, In~:. Y. Ch\ of Lns 
An"itlo:~ lAJ,P 2 Di•l 1996) ~!\ (:ai.Rpu:.:zd 4¢!1. 
47 (.;;~l.App.4th 1547, 48 C~al App.4th ll-16·\, 
m<>Jillcd ou denial of n:ftcari111:. rcri.-\1 !.i<·niC'd. 

6. Stan41n& 
Town cnun.-il, ncigl,bot·IKJod tiSl;Ui:latlon. ilnd 

luw-incomc tt-nl'nl hild ~l•tm.l!nl~ 10 St>t'k prdimi­
. Ntt'Y injun.:-tinr. to en.Cun;c: r1lquin·ment~ u! Ml!'l­
lo Al:t, whid: mand(itcs that .:it~ rt!'Qtli•·c ro>· 
plal"t'l!ll.'nl hou>ir·s ~s ('fJl:cliti.:•rt ur ~o~ppl'L»ill ()r 
'onvu.inn or d~mnliuon of Jo\,· •.w mod~• it!<' 

im:nmc huusing unlc~" Ct:rU\in C'lt,llll:'-s i\\~lual 
d~:wrmiiJ<<\iuu• "'"' :u"'"'· 11hhuYc~h ther d·d nul 
all.,jll thai tht:~ or their rn::mbeu wcro: afi.:ctcod 
b) coity') Ji&il\11'\!' \u ~ootnl)ly with lls rr:<p(llllootbih· 
li~~. ae i~)uc: hli'JII'.:d in1jlCil'Umt publt .. rit~ht tu 
Pl~~cn·.; af!'cn.!ahlc iiOu.,lng: in c:u:o~stt~llun•· ~nd 
Lhr.y wtn: ITilt'l~slcc ~~ ;;;ilb:cn~ iu ba'i"ll luws 
tXl"1.'liLCd :~mJ duty iu '~ll<~ti(.lll r:nfnrt'j,'d. Vc'lin:· 
l':lWil C.o1m\•ii. Inc v. Cily ~r ~,,,. Ang<'lt> t.-\pp. 
2 l>!ol hi'J~,I 55 C:31.R~Jlr21'1 4t\5, 47 Cal 
App.41h l 547. 4~ Cui.Ap!l.4lh 1246r'l. modl!'it:d 
on dt'ni .. l of l'l:hcat·ini, rt.-vie'h t.lr:nlcd 

§ 6.5590.1. Application of requirements of§ 6.5!90; time: proceedinp 

An~· loc:a1 govcmmcul which reecivc~ an r.tpplicatinl1 as pt·ovidt.~ in Sc::clion 
30600.1 of the Puhtic Rt!~ourccs Code to apply th~: requjn:mems of Scdi(>n 
655YO to 1:1 propu:.t:d dcvelopnumt sball apply thc$C n~quin:ments within 90 
dnys ft·om the dtttc on which it l1as received thai apph.:~:~tion Md acct.:pt~d it as 
complete. Jn the t.•vent dust the lm.:al guvet-r,mc:nt has granted final di"',Tt-th:m· 
a•~· approval kl th.:: proposed development, or has d~..·ttmnincd th.nt n<, sud: 
llf>PTOVl'll wab requln:d, priur to rt.·~dvin~ the application, it sh;.dl, non,·the:~s~. 
apph thl· n:quin.:ments and ~~ h~reby authot•izt.:d to conduct proceedmgs as m;~y 
b'· u..:cesst'lry Ol' l:l>nvenient for the sol'· purpose of doing so. 

lAdd1•tl by Stats.l9S2, c. 43, § 3.5, eff. f~o·b. 17, 198.U 

Bu;lth ltlld li.nva'¢lii!U:nt o->3!. 
WtS1LI\W 1opi' ,!\.,. !99. 
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OMI:: Jo•INANC£ 
bJv. Jl 

<kt. 2, J 979 

• Hc11hh and Sufcty 

d rehabilitation 
r'\:lil. 

I'Opulit an art.'il. 

.l\il, § z. off. Jun~· 

"" 11 nonJ,rufit 
with Sc.:tion 

tCilllliOll WJ1ich 
·r· purpose' of 
lc. a nonprofit 
ivc auc! wbid1 
!nt if fi1wnced 
·.(JI:r~&tJv,, i;hali 
rncnclng with 

'· § J, efT. J:.~uc 

rOJ.IC\' AND GENERAL PROVISIONS 
ra. 1 
§ 50092. Owner•occ:upled houalrt~ d.wlopmenl 

§50093 

''Owner-oc:cupicd houlliing dc:vclopmcmt", for the purpose ol' bousin~ assistt.-d 
by llu: dc.1)artmcnt, mt!aus a huush'C develosnucnt ~ur\talnins not mnf'c than 
lCI\Ir n:tddential units, o~ of which is cx:cuplecJ by the owner of tM housing 
de\'elO)Jrnent. 
cAdtt.d by Stwt".t977. c. 610, § 2. An\Ondod by Stats.I919, c. 96, p. 209. § 4, ~rr. Ju1u 
n. 19711; S&ata.l9tll,c.l0ll,p.J957,§ 6; S'*ts.l98J,c: .. lltt5,p.4670,!i 7.) 

Jllatarlal and l&l&utory Nota 
&tff.-ca or amendmcnl d. scctlou by &wu or Dtr~•tcm: FO\·_.,. t o41055.5, add&....t by 

more:<'<"'" nt the ..me sr~!llcm ol the k-c~la"tn:, Slut•.J97S, ht lix.St~ss .. ct I, p. l8NI, 1 7. 
¥C!C (;<,\'trnmr..'lll Code § 9605. 

§ 50092.1. Owner-oceupled housing ll'ftlt 
"Owner-ocxupied housing unlt", for the purpose of Part 6 (eomnu~oelng with 

Section 52500), meanro a sinslc·farntfy clwellin& sltutslc.d ln <.:allfomia whicl-l i,. 
c>(;Cupied by the owner, and indudcs a dwellinc unit in a atoclc cooptrativc, as 
c:dlnc~ by Section 11003.2 of the BIJ.'+iness and P1·ofc"Jons Code, a community 
;,~p1u1menl projccL, as defined by Section 11004 uf the Business and Profc.•ssion~ 
Code. or a condominium profert. as defined by aubdivhlion Cc:) of Sec:tfon 
11004.5 of the Bustnen and Prufcuion11 Code. 
14dded by Stats.1982, c. 320, p. 1008, I I. t{f. June: Z9, 198Z.) 

§ 50093. Pereou 1nd families of low, 111oderate, and medlln lDecnne; 
deftnllkms: ftllnJ and publtutlon or ••••• and erla.rla 

"Per..ons and families of low or mode'11\C im:urnc." meas1s J'C'I'SOilS an&.! 
f~arnUtes whow. income ~oca n<)l exceed 120 p41n:ent of l!l'ea m.;dian lncomf!, 
adjt.u;t"xl for C8mily aize by the d~~panment in Kcordanc.."C.: with adjustment 
factors adopted artd anlet1ded lrom tirnc to titnc by the Uni~ed Statet: I>cpart· 
m~nt of Houslng and Urban Dc:vclopmcnt pursuant to Section 8 of the tJulted 
SL\lh.'S Uousin, Act of 1937. llowevcr, the agency and th~ dcpartmt:tlt joinUy, 
or· cithcc· acting wJtll tho C:OliCUrreJX't: of the Sttl"etlsry of th~: BusiT~t."NI and 
Traaupot1rilion Aacncy. lllllY ~nnit the 11Jt:ncy co ~ ):ljgh~:r income limltutions 
in dt·sa,nakd geogr•phlc an:as of tht state, upon a de1ermination that J20 
pen:ll!nt uf the ""~dian income iu the partlcu1aT scograpllic area is too I()W to 
(Jualify a Jlubstantiul numbc:r of per111ons and famiJit:ll of low or· ano~111to in~<nuc 
who c.an afTor•d t'f!ntal or •1omc purdwsc of housing firlflncecl pursuant to Part 3 
(curumcncin~ with St·claoD 50900) wl&.hout subaoidy. 

''Per~ons and fllmlli~ of low or modtratc inc<Hnc" iocluc:ks very low Lncmne 
households, as dufincd in Section '50105 and lower Income hoU!14:holds &\II 
ddincd ln Section 50079.5, uad includes p~r11ons and fan1ilit:K of lew.· incomtt, 
I"I:Tl'Ons and fllmilies or nlOd"'atc incmnC, ancl lllidc!Jc.incom~ ,famili~s. As 
u-d In thi¥ dl\llston: 

(ll) ''Per.11ons and fa1uili.S of low l11COrne" Ol' "pcrKOllS of lnw ineom~:" Dteanfii 
PCl'$0nS or fl'nlllles who are elil!lible for finl\nci&t! assh·:tlin,~c SfK!drtcally provld­

gp 



• § 50093 HOUSING AND HOMF. FINANt.~F. 
Dlw. lJ 

''d by a gov~'nuncntal agency for the bcnr.nt of occupant'> of housing fir,at)C''d 
pursuant to this dlvls!on. 

(b) "Pe.rSc.>ns and families of moderate income'' ot· "mlddlc-inconu.' famili(·s" 
means pr1·son!l nnd familit$ of low or moderatt inro1n.;o whose income exC'f!tds 
~h" incom• Jimit for lower income households. 

(c) ''P~n;on~ and faml1its of mediAn in~orne" n\t'~ns persons aod familits 
whose ineon1e does. TIOt eKCeed the area :rnedhm inoome, as adju,ted by tllc 
dcrarLm~:nt for famny s.i7.e in accordance witb adjus1meJ'It factors adopted and 
arn~r1£lr:cl from timv to tinu: by th~ United Stast!$ D~~partment of Housing. and 
Urbl=lll bcvC."lopmc.~ut pLtrsuttrtt tu Section S uf tht' Unitt:d State~~~ Hnusin~ Acl of 
1937. 

Ato ullCi.l in this s~tiou, "arc"' median int:ome" me11ns the median famil'' 
ineosnc of a ((COgrctJ'lllc area of the £tate:, as annuaUy t:l!itimat•d by the 'Uni~d 
Stall-s Department CJf Jlousing and Urban l>cvclopmcnl pur,;uant to S('cfion 8 
of the- United States llouslng A<t of 1937. In the cv~nt tftc.>~~o~ federal dt:krrnini.i· 
tiops of area median income al'e discontinued, the dcpartmchl .sba11 catablish 
and ymhlit~h as regul11tions ;nconle limits for per!!ions and famllies of mcdiat: 
im:mnc l"nr a11 seo&Jraphic areas of the state PT 100 percem of area median 
inc,lmc.:. aod for p1.:rsor~N anti limtflia:s of low or mud~ate income for all 
llL\0¥1'ti.Phk tt.n:css uf the ~oliitc al 120 pc:r~ent uf 'tr~a median incomr.. Tht'se 
JncOil'k.~ Jimh~ s!udl be adjust~d for fan1ily site 1\nd aht1U be r<.,vi11ed annU~tll;r. 

For purposes of this section. the dcpa11mem JII1&U iilc:, with d1~ Offic:e or 
Administ.rati\fc Law. any cbar&gt>s in ar-ea median iflc.unu.; and inc;ttmt> limit~ 
dt't~·rtnincd by the UnitC'.d Stat~.s Dcp<u'lmcnt of Hm.a ... in¥ 111.nd Urban 'IA!\•rlo:p­
lYl<'l'lt, toa;et.her with any consequent c:hangci in other d"-rivativc in~:umc Jimit~ 
d,!ttmnined by the ckpurtment pursuant to thi& H~tion. Th(lsc: ftli:~~t sl1atl not 
he ~;ubjL"4'L lc> ArLidt: 5 (commencing with Sec:tion 11346) or Article 6 Ccom· 
ml·nc:h1g with Sectitln 11149) of Chapter 3.5 of Pan 1 of Dlvblon 3 of Tltl.: 2 of 
th Ouv~:nuucnt Cur.k:, but 5ha!l be dft:c.1ivc upon nlin~ with the office of 
Adminlstt'P'livc Law amd $hall be publi!;h"•d ail ~>UOn Mlf possible in the California 
Re;tulatory C(l..it Supplemem imd the Califotnia Cod\' of R.:l(u.l~:~.tiuns. 

Tht dqutrlnuml !>hall estublish and publish a general definition of im:on:c, 
im:lullin&£ illclusicm~. c:xclusiom, and allowances. for qu.,Jifying person~ un~kr 
the income limits of this scctiot\ aud St.-diuns 50079.5 and SOt OS. to be usrd 
wher"t flo othf.'r fc.odet·al or state de-finitions of inc.oUlc apply. 1hi" d~finitu:m 
nf't•d not he establisht'd by J·egtdntion. 

Nolhin~ in ~hi-:~ cfivi~ion shnll prevent the agency or the dcpartuuml frma 
adupti113 &cJ*rl4lL' h1mily "'i;r.c adjustm"nt factm·J> or p•·ogranlnHttlc defu&itions d 
tllco:nc to quaHf)· houschc>lds, persons, and fBmilkt- 1'ur prol'rams Clf th~ ;~gen;:-y 
or depnrtment. il~ the ca!ie may be. 
(Acldcd by StaL-. 1977, ~. hH•, § 2. Ametldnl by Shftt<.l979, ~·. 96, p. 210, § 5, e!'f. Jut~f' 
~. 1979; Stttb.J98S,r..l!74.~ 1.) 
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:AU'FOkNIA CO.UTAL ACl' 
Dlv. 20 

property; J.slalatl~e decW.-

thU; diviai\:n it 11ot intendoo, 
mission. port aovcl'!lina body, 
inn to exercise their pt,wcr to 
c or doma~ prlva:c prOJK.'~"IY 
t.qtJon \hercfor. This t~ection 
ta of any ownot· of propctrty 
the \JnJtcd S..attts. 

991, e. 285 (A.B.l270), § 2.) 

lllfll\ Uotaain t!i 5, 21, :U. 
:Uu. ..,,J ll.nviNflllll.-nt t§ 10«'• "' 

:wd In r•:itlllll ~if»· llrril e>l atlruh'· 
lit(' Cwnn11$tkm wu IIC.l !~Jifl••· 
tc! tu o~cmat<icr mu.,;h uf c;'•i·.'l~III:C: 
~~~Y~ rtltv:.ull to iuwnlC' cor1den:• 

Jl, lolcalius Y, c.momkl COI\fUll 
2 .Di~'· 10t4l 27 t~at.R::m·.:d ;sa 

I ld JliB, J\"\'ww cltniec ' 
Wl'lo nr CXIU!ol M I laad hAc! 001 lt'Sil'd' 
~ arq•:~liiiiJ tl&'lt l•ntf by lU'~Ii.il~ 
lid tlwn.'(')Jl, 111111 dlcJefur<.! ba'! llllt 

t'J\ ·d in l~c-ir ubllity to WK: tht"ir land, 
~e~mnft\14)11 of' laftU woa abalcm D 
~w. P~'fli'lc Y. $1.1porw1· COli:\ of 

ni.Y (~p. 1 J)jst. 19'1')/ 154 r.:al. 
.:lll.App.Jc.l9!\, 
::!ivl&lrr'~o loll~< of iu~·onse \\'4.111 not 
• .U1•·~-.t vf 1a ~~~~~~ 111' h~ Je&s but Lt.Y 
;umy a. tr> l~llllll> on wbi1:h drl'l:i· 
w Would bt JWrmiUc:d I )U'OUIIhl'llll 
III"U.tl lmd&-1' C!NIII'lill Znnl:' (:or:.~l"r• 

11.iunal CWJtmiuiCI;'K cundirinnlnt 
nl f'C'mut em drc.lic~ttii;Jit 11f ~M~· 
'""'' w..:lliu'C', t~anin:lal'fY for .~t·· 
bftt1:lu:l' lllou11 1:011$! itrl4.! 10 j)l'li· 

tttlning 1.1f .;vmmcm ilr~·.M~. c:uulct 
o~ m(>!'(· tc:tiout LJwn clumj!t' til 

'· nn\ futh!1• S.llhU\'Id\'!r lo I'C:l"O\·~r 
il•vu•~ t:rt•l<l~tllllllllfloll. Fr,.c.·•J 
t'-;, '· Stlllt' IAf'IJI. I IM~. l!i?':') 
lZO. 7c C.:al.Af'lfl.ld 7Jb, C:\•r·tm: "'i 
. 2263. 4lfl tJ S. 9U, S~ i..ll.('!,ld 

l'~h C<ocic: l'l'<j'Jin:ll ~nlll CVW!'I''l• 

"' Lo;IIJmard oWI'Icr II ':o"~'"! 
tlldM• bill~a,·.J l'!lll:llv~l ~:undf· 
pl·r:n:l. I>Aitid. Media Gmlll-'· 

Ill< <.w!lln~ t~om'n IAllfl 2 Di10t 
.ptr.~d 12~. 9 Cal..\w.4th .~91 

i 
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f~ f<.e.So\Aiet 7 
riNDlN(iS AND DECI.ARATIONS 
cr.. 1 
4. Permlc ooedUioh• 

eundtu4ln lml"'':t"ct by 1M. coof.lai rommiS$1011 
In r.amtnr. &Pf!IIC:allnft of pctltlol'tC'r {(II" J'l('rn\11 
'" dt~lish an e-cllilil'IJ ~truetUI'e In a rect't'· 
114n.ddl area at\d et~t.ct a NSiatll"'t\1 ln ia plat-:e 
and w)Jich QpC!I'DI«'d lu n!'qWI'I!' peLiliO!Wf 10 
dttlio.:ut..- prupt:rl.\1 fen fra• public parkinl uhl11 

4 • 

S:OO J.:.m. J~o~ily wG:t I.HU'IIol.iUIIllUlc u•.d uufttit i• 
tl-at It im~cl a burdrl\ "" ptlitiontt' ~~~ tu: 
C'AI\111\ be: wnJ hb own uJW 11.11d •liltk'\.1 """1.'111· 
mcn1'' bl.adtfl un(air1)' lO a priVet~ party. Ul.' 
c:rt)' v. t;.:~tltfuulln t:oil!lt•: <:nn•miDI(lfl (All!l· ~ 
DU.t. l930) 170 Cal.Rptl'. 247, U3 CaLApt:·.3c 
491. 

I 30011. ltequlrements or Go\ttrn.raent Code t 65$90: J"'\''ew of loc:aJ pv· 
enllllCnt'a application; evidence of c:ompllance; Information 
~nJ ftalu. of action to apply 

Nothing ill this dM!\ion ahaJI authuri:u: t'hu c.:nmmi~iun to ntvi•w iA loci:&! 
sov~mmttnt's applicatlon of the rvqulrements of SecdoD 65590 of the Govelll· 
ntent Code to any development. hl addition. the c:on1r.llislon shall not r-equire 
~£ny ppplic:ant for a coastal clcvcloprucnt pcnnit af' amy loclll guvc.Tnnwnl tu 
pr·ovlde cenlficadon or other evidence or cotnpliance wilh th(!' requirem•mliii or 
Section 65590 of UK: Gon;rnmc.mt Code:. The commissitm ntay, however. soleJy 
irL <:cannc<.•lion with eONtal developn'lent pn-mit applications described in subdl· 
V}SiOll (t) of Section 30600,1, reqUi.l'e information abcu1 the ltlillUII of II lQC.;HJ 
govcmmt.•nt's actior1 to apply the rcquiremtmb of Section 655~ of the Oovern· 
ment Code. Thit~ information shall be used for the: purposf.' ol detcnninint time 
Umits for conmtissio:n action on these application$ e:; provid<:d in thrtt NbcUvi· 
~i()n (c), 

tAdd~.-1.'! b-y SUtl::~.l~8.1.. c. 43, p. 109. § S. eft P'c.b. 11, 1982.) 

§ 30012. J..e,lalatlw Bndlnp and .tedaratloru; publl~: educatloll proJrtm& 

(a) Theo L.egltblture ftncl1 that an educated aDd illfor1ned citi<t.¢nry is ~'ftliul 
1u Lhe wl!lJ.Iwinar of a participatory den1ocracy and is necessary to protect 
C.allforule't finite natul'lll n.'KOUr~.~e::~>, including th~: qualiiy of it$ envh'Ontnent. 
The Leglslanu·e further finds tbat thr-oush cduc.~atiun, indMdulAL.l ._.,." be mnd~ 
•w•rc of •nd enc;ounaecd to nc:ecp1 their $bare of the responsibility for prull.;d• 
ins and bnprovifl8 the n•lur*'-1 t.:nvirnnm1.ont. 

(h)( 1) The ~nlnllsslon shall, to rhc e.xtent that its ~OUT'I.-.:b permit, ;:arry otn 
ot puhf ic WUCation pt'0Jl'RU1 that inclUdCli OUli'C&ch CffUrtl<i .\0 ~;d!U~))S, yutn h 
Ol'i14fli:r.ution~ and thf! Jeneral public for the purpose of prornotinr uncLmd.and· 
ing of, ftmh:nng "' MnM of incUvidunl responsibility for, and Ct&cour•t;h.tg puhJk 
initiatives ant! pt:irlh:ipatlon in pro!P"'..tms for. the conservation and wl~;C Wit: :>1 . 
coastal a:'ld oc:can NliOUrcciS. l:i.n1ph~h• t~hall be given to voluntcc.r efforts s~..u. h 
as Uu~ Adopt·A·!Sc11ch pro~ram. 

f2) In carrying out tbls pt'OJI'am, tlw c:xmuni~ion ~~~ eoordinnte with other 
agt>ncif.s. to avo!d duplkation and to nuu.imi;,.c: inlm·tmation sharing. 

(r.:} The commission is enco\U'llged to seck !unuif!g r''()"' any approprlatt 
public or privati!' source and may &pply fur 1uJd eKfNtnd any arant or endow· 
m<:ut fua:Wi lor tl;c pm"]Xtscs cr this section without the nct,J to lipcdlicatl:v 
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Coastal Commission Hearina: August 12th/13th, 1999. 

Staff Member: 

CHUCK DAMM: Next matter on your agenda Madam Chair is Item 

8(d), Application 499-035 and this does involve the 

construction of a 1 and partial 2 story addition of 

651 square feet to an existing 588 square foot, one 

bedroom unit. It also involves the remediation and 

restoration of a slope that experienced a landslide 

a number of years ago and the Applicant is now 

proposing to resolve issues associated with that 

landslide through the remediation plan. The 

project site is 26926 Pacific Coast Highway and is 

actually located between the highway and Malibu 

Colony Cove Drive. It is not an ocean-front piece 

of property; it is located inland of Malibu Colony 

Cove Drive. The staff is recommending approval of 

this slope remediation project and the addition to 

the existing unit, subject to special conditions 

that are outlined in your Staff Report and they are 

the fairly typical ones dealing with assumption of 

risk and compliance with the Geology Reports as 

well as landscaping and erosion control and we are 

also imposing a featured development deed 

restriction. There are really two parts to this 

project. The first is related to the slope 

remediation, the deal with the landslide, and staff 

feels that the solution that the Applicant is 

50 
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• proposing is an appropriate solution to deal with 

this landslide and certainly we are recommending 

that you approve that. The second portion of the 

project deals with the addition of 651 square feet 

to the existing residential unit and again the 

staff is recommending approval, but the issue that 

you're going to hear today, is that there are 8 

units on this property - existing units that pre­

date the Coastal Act - and that density is roughly 

double, in the Staff's opinion what would be 

allowed under current standards for that property 

today. Nevertheless, Staff is recommending 

approval of this additioni we feel it's a modest 

addition to a very small residence. We have 

reviewed the property with regards to what impacts, 

if any, would occur J.n relation to Chapter 3 

policies of the Coastal Act and, in our opinion, 

there will be no adversary impacts that occur as a 

result of this addition to the residential unit. 

The density of 8 units on the property remains 

unchanged. There will be, admittedly, a slight 

increase in intensity of use, but the staff did not 

feel, in this case, it will set an adverse 

precedent in that the Comrnission simply doesn't 

deal with many of these kinds of projects in the 

Malibu area. The more typical concern the 

Commission has is with the size of guest homes 

st 
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associated with single family residential 

development. In this particular case, having an 8 

unit project, and a very small addition to one of 

those units, in Staff's opinion, will not result in 

a precedent that will lead to adverse cumulative 

impacts, but we certainly understand that there can 

be opposing opinion in that regard and we are 

prepared to address questions that the Commission 

may have, but having said that, we are recommending 

your approval. 

WAN1 All right. With that, I'll open the public 

hearing. First, I'll call for ex parte 

communication. Seeing none, Mr. Schmitz, you are 

the only speaker on this item, how long will you 

need? 

SCHMITZ: Madam Chair, I would request 15 minutes in the 

agenda. 

WAN: Fine. 

SCHMITZ: Commissioners, my name is Don Schmitz, representing 

the Applicants for the project before you today. 

Sam and Marge Login, who would like to begin our 

presentation by thanking Staff for their usual 

professionalism and accessibility. We are in 

agreement with all the special conditions and we 

appreciate their recommendation of their approval 

to the Commission. As the Staff has presented to 

the Commission, the landslide remediation seems to 
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be an issue which is not an issue before the 

Commission of significant concern. That does not 

mean, however, that the Commission Staff did not 

put us through a rigorous test to ascertain 

definitively that our proposal was, in fact, the 

most environmentally sensitive proposal. The 

exhibits and handout which has been presented to 

you, which is Exhibits 11 through 14, highlight a 

number of those different alternatives that Staff 

require the Applicants to analyze and submit to the 

Coastal Commission for its deliberations. I don't 

intend to get into them in any great depth, I 

believe its fairly self evident that a crib wall, 

or a retaining wall or more massive grading project 

which would fill the gully would not be the 

preferred alternative under the Chapter 3 Policies 

of the Coastal Act. The proposal that is before 

you today is simply to remove and re-compact the 

existing landslide in the exact same location of 

the original slope and it will be lushly landscaped 

with native landscaping and we concur with the 

Staff Report that, that proposal is consistent with 

Section 30253 of the Coastal Act, which leaves the 

remaining issue of the modest addition of some 650 

square foot to the existing unit. We did have 

extensive meetings and discussions with Staff on 

this matter. They had the concern and they 



required a high test to come to the conclusion 

that, in fact, it would not be deleterious impacts 

upon the environment in the protective resources as 

to find in Chapter 3 of the Coastal Act. A couple 

of important points: there is some 6,120 square 

foot of structure - 5 buildings existing on the 

property. The additional 650 square feet 

represents less than 10%. This is an important 

because, keep in mind that under the Coastal Act, 

that if scme sort of natural disaster destroyed all 

these structures; if a wild fire blew through here, 

jumped to PCH and burned down these structures, the 

property owners would be able to build the 6,120 

square feet, plus the 650 square feet that we are 

proposing today, and it would be exempt. The 

Applicant would not be required to come back before 

the Coastal Corrnnission under the Disaster 

Replacement Clause of the Coastal Act. Also the 

addition will be limited to 18 feet in height, not 

the 28 feet allowed by the City of Malibu, or 

certainly not the 35 feet allowed under the Coastal 

Plan. The majority of the addition will be on top 

of the existing structure. The addition will 

represent an extremely modest 150 square foot of 

additional footprint. That's less than many 

people's front door-way entrance that they have on 

their house. It's also extremely important that 

• 

• 
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the Commission is cognizant of the fact that the 

proposed addition will not represent an increase in 

the intensity of the use of the site. I would draw 

your ·at tent ion to Exhibit II B II in the handout which 

was given to you which shows the floor plan. The 

existing unit is a studio unit which means that the 

bedroom, the living room, and the dining room and 

the whole thing is all one room. The only addition 

is that the second floor will be constructed with a 

small one bedroom, and whoever lives in this 

particular unit, will have the luxury of, if they 

have company over, that they won't have to sit on 

the bed while they have a cup of coffee. They will 

have a separate living area. However, this 

demonstrably will not increase the intensity of 

use. There will be no increase on septic demand. 

There will be no increase in the amount of parking. 

There wi 11, accordingly, be no increase in the 

number of people using Pacific Coast Highway, or 

using the beaches in Malibu. Now, it is true this 

is a legal non-conforming lot, but Commissioners, 

some 95% of the properties in the City of Malibu's 

General Plan are legal non-forming struct~res. In 

fact, if you have a single family home and you live 

in Big Rock, or Carbon Mesa, or Malibu Knolls, or 

any of the many neighborhoods within Malibu, your 

property right now is legal non-conforming. All 



those properties are allowed consistently to make 

additions to their homes and to their structures. 

What they would not be allowed to do is to sub-

divide their property or to increase the intensity 

of use and that is not what is happening here 

today. In fact, it's important for the Commission 

to note that there was a permitting action which is 

shown in the handout for an addition to the 

structure, I believe it is Exhibit "D" in your 

handout, there was a waiver back in 1984, it was 

for a 2 story structure in addition to the existing 

8 units on this property. It was waived under 5-

84-376 by the Coastal Commission and the Executive 

Director; and I'd like to point out that an 

exemption under 30624.7 is granted by the 

Commission on proposed . developments that are 

diminimus if the Executive Director, which reports 

to the Commission, determines that it involves no 

potential for any adverse affect, either 

individually or cumulatively, on Coastal resources. 

Accordingly, that seems to be pretty compelling 

that not only are our arguments sound, but the 

Commission has found those arguments to be sound in 

the past and has established a precedent. As we 

have addressed, there will be no increase in septic 

demand; the project will be consistent with Section 

• 

• 
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WAN: 

DAMM: 
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increase in the number of people using the 

property, or the density of parking, there will be 

no deleterious impacts on 3021 of the Coastal Act 

in regards to access; and as the proposed 

improvement is completely invisible from Pacific 

Coast Highway or any designated public viewing 

area, the project is also consistent with Section 

30251 of the Coastal Act. Although the density 

issue is important, we believe that we have 

addressed it and, as always, the Chapter 3 policies 

are the controlling policies for determining 

appropriateness of Applications before the 

Commission, and accordingly we would request that 

you follow the Staff recommendation of approval and 

approve our Application. We are available for any 

questions that you may have. 

With that, I'll close the public hearing and return 

to staff. 

Thank you Madam Chair. With regards to the comment 

that the Applicant's representative made concerning 

fire rebuilds, in Staff's opinion, that's just 

really not relevant here. Deliberation on this 

matter as far as t~e addition to the existing unit. 

If there was a wild fire that went through this 

area that destroyed these 8 units, indeed they 

could rebuild, but that's not a basis for your 

considering whether or not to approve the addition 

57 



WAN: 

to this unit. In Staff's opinion, the issue before 

the Commission is whether or not the 651 square 

foot addition to the existing 588 square foot 

studio unit will have, either individual or 

cumulative impacts. The Staff concluded that we 

did not believe that it will and for that reason we 

are recommending approval, but as I said earlier, 

there can be an argument made that since this is 

already double the density that would be allowed by 

today's standards, that on no additions of any size 

be allowed. We simply looked at Chapter 3 policies 

and did not feel there was a conflict with Chapter 

3 policies and for that reason we are recommending 

approval. Certainly with regard to the slope 

remediation, Staff did review that and we feel it 

is an appropriate solution so what ever your 

decision is on the addition to the existing unit, 

we certainly strongly recommend that the slope 

remediation be approval. 

Commissioner Daniels? 

DANIELS: Thank you. I have some questions. 

curious, and I came in here wondering whether or 

not we should approve this project because of the 

fact of the zoning issue that was raised. It seems 

to me that if, I think you said in the Report that 

there is really supposed to be 2 dwelling units on 

this acre, but that there are 8. I'm not clear as 

• 
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WAN: 

DAMM: 

• 

to why we should be approving some development 

that's beyond what's is. only allowed. To that 

extent, I guess I have a question of Staff's 

perhaps legal counsel as to what our position is in 

that regard. If the zoning restricts development 

in this area to a certain number of units, and this 

is already beyond that, why are we even allowing 

this particular unit to be preserved. My thinking 

is to deny this project because there is no basis 

to try to rescue a building that shouldn't be there 

in the first place. 

Could you do me a favor and remove this Exhibit 

because we can't see the Staff table so let's take 

a minute and get that done ... 

Thank you. 

That helps. 

From the perspective of your Planning Staff, in 

this particular instance, there is not a certified 

local coastal program. This project does have to 

go through the City of Malibu and have their 

approval and does have conceptional approval from 

the City of Malibu for allowing this addition. 

So,again when we reviewed the project, we reviewed 

it as to conformity with Chapter 3 policies and I 

really want to emphasize that the slope remediation 

portion, again Staff strongly recommends its 

approval. I think it's a judgment call whether or 
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not the Commission feels that any type of increase 

in square footage to the unit should be allowed 

because it is double the number of units that would 

be allowed on that site pursuant to the guidance in 

the certified Malibu Land Use Plan. That is, 

guidance, that when we cite that there would only 

be 2 residential units with 2 guest units allowed, 

that's based on the guidance in the certified 

Malibu Land Use Plan. Your decision is whether or 

not it conforms to Chapter 3 policies. 

DANIELS: One other question I had is -- I don't know which 

way this will go - but let's say we approve it 

which, I'm actually not inclined to do personally, 

but let's say we do, is there some sort of a 

restriction we can put in as we had in others that 

no -- like a deed restriction/waiver as to no 

future protective devices. Isn't this right near a 

beach area? 

DAMM: No. There is a road, and a row of homes separating 

this from the beach. 

WAN: Commissioner Allgood. 

ALLGOOD: My understanding from Staff is that we can approve 

the slope repair and we don,t necessarily have to 

approve the expansion of the residential unit. 

STAFF: That is correct. Staff just wanted to emphasize 

that if your not inclined to approve the addition 

to the horne, don't deny the portion dealing with 

• 
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• WAN: 

REILLY: 

WAN: 

STAFF: 

WAN: 

the slope remediation . 

Any other Commissioner comments? 

Reilly. 

Commissioner 

In order to get this before us for potential 

amendments, I would move for Staff for approval 

with conditions. 

Ruled by Commissioner Reilly; seconded by 

Commissioner Dettloff. Did you have an amending 

Motion? 

Yes. I'd like to propose an amendment that would 

deny the request for the expansion of the 

residential area in this proposal. 

Do I have a second to that amendment? 

ALLGOOD: Yes, I'll second. 

WAN: Seconded by Commissioner Allgood. Do you want to 

speak to the Motion Comrnissoner? 

ALLGOOD: No. I think the facts are evident before us. In 

terms of findings, I think the issues cited by 

Staff in terms of the density of the parcel would 

certainly be a key issue for findings on this and I 

think another issue is that it is clearly a high 

hazard geological area and stuff and anything you 

add above ·what's already in an illegal density, 

only compounds that kind of a problem. But, 

Fastun may also have some comments on this. 

WAN: Mr. Fastun, then Commissioner Dettlof. 

FASTUN: Thank you Madam Chair. I just wanted to clarify 

(a( 



first with regard to the amending Motion, subject 

to suggestions from Mr. Damm, we would jus~ then, 

when this comes back to the Commission, if it 

passes, phrase this in terms of a condition for 

revised plans which would show a deletion of the 

development that the Commission, if it votes that 

way, intends to eliminate. Commissioner Reilly is 

in the process, or has taken care of, the other 

thing I was going to say, which was some indication 

of the basis for the action and if other 

Commissioners have anything to add, that would be 

appropriate as well. 

WAN: Commissioner Dettloff. 

DETTLOFF: Yes. My question to Staff: How many homes are 

actually being used as homes? This addition 

appears to make this a home that someone can live 

in. On this site, there are other residential 

properties. How many of them are actually being 

used for living areas? 

DAMM: Commissioner, it is my understanding is there are a 

total of 8 residential units. 

DETTLOFF: All of them being occupied as homes? Maybe the 

Applicant could help us with that. So we have 

Voice: Mr. Schmitz ... 

DETTLOFF: I want to know the number of actual ·homes where 

people are living. 

SCHMITZ: They are all used as individual residences. There 

• 
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• are 8 now and there would be 8 after the addi~io~ 

to the single structure. 

DETTLOFF: So, currently the structure, the homes that are 

currently on the site, were done pre-coastal act. 

SCHM~TZ: That is correct Commissioner. 

DETTLOFF: Thank you. 

WAN: Just a quick comment on the findings. My 

understanding is that, by the way, the addition 

would add an extra bedroom, that the expansion. 

Mr. Schmitz made the comment that there is about 

6,000 some odd square feet of development on here 

and this site and this would be a small addition, 

but the same thing would be true every time we look 

at a large home in Malibu with a guest house which 

we can stream to a maximum of 750 square feet 

because we don't want additional bedrooms and 

that's the basis of our decision that, 

cumulatively, that creates an impact, but you can 

rent out a 500 or 600 square foot horne for, in 

terms of the number of people versus one that's 

larger with an extra bedroom is different and 

that's the cumulative impact. So, we look at that 

and it's on that basis that I would support the 

amending Motion. Any further discussion or 

comments? 

SCHMITZ: Madam Chair, I'm going to exercise our right for 

postponement under 10385 of the Administrative 

I '? 
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WAN: 

FASTUN: 

Regulations. I am really somewhat surprised by the 

level of concern expressed by the Commission and 

we're going to need a little more time to deal with 

Staff. 

Mr. Fastun, do you want to comment on whether or 

not he has a right once we have a Motion on the 

table to seek a continuance. 

Madam Chair, the Applicant's right of postponement 

is under your regulations to respond to the Staff 

recommendations and the Commissions' interpretation 

of its regulations has always been that right needs 

to be exercised prior to the time that the 

Commission hears the matter. In this case, you've 

closed the public hearing portion, or the testimony 

portion of this hearing, and it's back to you. 

This Commission may, in its discretion, choose to 

continue the matter. It has the discretion to do 

so but there is not at this point an Applicant's 

right to do so. 

WAN: I have a request - I have a call for the question 

right here from Commissioner Reilly. Can you ... 

Call the roll. And this is on the amending Motion, 

the Maker of the Motion is recommending a "Yes" 

vote. This is to delete the expansion. 

Woman Commissioner Daniels? 

DANIELS Yes. 

Woman Commissioner Desser? 

• 

• 

• 



• DESSER 

Woman 

Yes. 

Commissioner Dettloff? 

DETTLOFF: No. 

Woman: Commissioner Allgood? 

ALLGOOD: No., I'm sorry, repeat the ... Yes. Sorry. 

Woman: Commissioner Fleming? 

FLEMING : No . 

Woman: Commissioner Kehoe? 

:KEYHOE: No. 

Woman: Commissioner Nava? 

NAVA: I'm sorry, You're going to have to refresh. I was 

reading .. this Motion is what. 

WAN: To delete the expansion, and the maker of the 

• Motion is recommending a "yes" vote. 

NAVA: Oh ... , yes, yes, yes. 

Woman: Commissioner Reilley? 

REILLY: Yes. 

Woman: Chairman Wan? 

WAN: Yes. 

Woman: Six-Three. 

WAN: New Motion. You want to call the roll? This would 

allow the remediation and all the other conditions 

but would require that they, I believe, that they 

would come back with a reco~uended {or amending) 

plan. 

DAMM: That is correct. The staff, what the Commission 

just voted on the Amendment, the Staff's 



.__ 

understanding is that it requires the Applicant to 

submit revised plans showing the elimination of the 

addition to the existing unit and that becomes a 

condition. 

WAN: All right. 

FASTUN?: If I might add Madam Chair, and we will work with 

Staff to, there may be necessary to slightly adjust 

some of the other conditions to deal with the fact 

that some of them may have been named purely at the 

expansion. We will do that in the process of 

bringing back-revised findings. 

WAN: Allright. Thank you very much. Would you call the . 
roll on the main Motion. 

woman: Commissioner Desser? 

WAN: You were recommending a "yes" -- this would approve 

the project? 

Woman: Yes. 

Woman: Commissioner Dettloff? 

DETLOFF: Yes. 

ALLGOOD: Yes. 

FLEMING: Yes. 

KEHOE: Yes. 

NAVA: Yes. 

REILLY: Yes. 

DANIELS: Yes. 
,{ 

WAN: YES. 

Nine - Zero. 

0~ 
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f< e f1twff4 9 '1· o 35" Commission Action: 

STAFF REPORT: REVISED FINDINGS 

APPLICATION NO.: 4-99-035 

APPLICANTS: Sam and Marge Login AGENT: Paula Login 

PROJECT LOCATION: 26926 Pacific Coast Highway, Malibu, Los Angeles County 

PROJECT DESCRIPTION: Construct a one and two story, 651 sq. ft. addition and pile 
foundation to existing 588 sq. ft. one bedroom residential unit to total 1,239 sq. ft., 
complete remedial slope restoration and repair, including new drains, revegetate slope 
with native plants, temporary relocation of the subject residential unit during slope 
restoration, demolish attached deck and constr'!Jct covered patio attached to. subject 
unit, demolish deck and construct three foundation piles to support foundation of 
adjacent residential unit, and remove all debris to an appropriate disposal location 
outside the coastal zone. 

DATE OF COMMISSION ACTION: August 13, 1999 in Los Angeles 

COMMISSIONERS ON PREVAILING SIDE: Commissioners Daniels, Desser, Dettloff, 
Allgoo~, Flemming, McClain-Hill, Nava, Reilly, and Chair Wan. 

SUMMARY OF COMMISSION ACTION 
Staff recommends that the Commission adopt the following revised findings in support 
of the Commission's decision on August 13, 1999, to approve the proposed project 
subject to five (5) special conditions addressing plans conforming to geologic 
recommendation, drainage plans and maintenance responsibility, landscape and 
erosion control plans, assumption of risk, waiver of liability and indemnity, and revised 
plans. Page two identifies the recommended. motion. The Commission found that the 
proposed one and two story residential addition to one of the existing eight residential 
units on the property was inconsistent with the Coastal Act on the basis of cumulative 
impacts and geologic hazards. The Commission approved the applicant's request to 
remove about 2,700 cubic yards of material and recompact about 2,700 cubic yards of 
material to remediate the slope failure. The project also includes the temporary 
relocation of the residential unit during the remediation. Once the slope remediation is 
complete, the unit will be relocated to the original site on a new pile foundation without 
the proposed residential addition, as conditioned. As conditioned, the slope will be 
landscaped with native plant species. Therefore, the proposed project, as conditioned, 
is consistent with applicable resource protection policies of the Coastal Act. 
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PROCEDURAL NOTE: 

The Commission approved the proposed project with conditions, including adding a 
condition requiring revised plans eliminating the proposed one and two story residential 
addition to one of the residential units. Because staff originally recommended approval 
of this proposed· project, including the proposed residential addition, revised findings 
are necessary to reflect the action taken by the Commission. Staff therefore 
recommends that the Commission adopt the following resolution and the revised 
findings in support of its action to approve this permit with conditions on August 13, 
1999. The findings regarding cumulative impacts and the reasons why the addition tp 
the one residential unit Is inconsistent with Sections 30250 and 30253 of the Coastal 
Act are found on page 11 and pages 16 - 22. Comments from the public concerning 
the findings will be limited to discussing the adequacy of the findings to support the 
Commission's action of Augu'st 13, 1999. 

LOCAL APPR<;)VALS RECEIVED: Approval in Concept, dated 2110/99, Planning 
Department, City of Malibu; Approved in Concept, dated. 1120/99, Geology and 
Geotechnical Engineering Review Sheet: .Approval, City of Malibu Environmental Health 
Department, dated December 24, 1998; Waiver, City of Malibu Archaeologist, dated 
January 19, 1999. 

• 

SUBSTANTIVE FILE DOCUMENTS: Report of Limited Engineering Geologic • 
Investigation, dat$(1 October 19, 1998, by Pacific Geology Consultants; Soils 
Engineering Investigation, Landslide Evaluation and Second Story Addition to Studio, 
dated November 3, 1998, Response to City of Malibu Geology and Geotechnical 
Review Sheet, dated January 5, 1998, and Response to California Coastal Commission 
Letter, dated March 25, 1999, by SubSurface Designs Inc.: Coastal Permit Application 
No. 4-98-315, Hayles & Moore; Coastal Permit Waiver No. 5-84-376, Tarrates; Coastal 
Permit No. 4-97-246, Hanyecz; Coastal Permit No. 4-98-084, Taylor; Coastal Permit 
No. 4-99-035, Login. 

STAFF RECOMMENDATION: 

The staff recommends that the Commission adopt the following resolution: 

I. Commission Resolution for Adopting Revised Findings for 
Approval with Conditions of Coastal Development Permit No. 4-99-035 

Motion 

I move that the Commission adopt the following revised findings In support 
of the Commission's approval with conditions of Coastal Development • 
Permit No. 4-99-035. · 
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Staff recommends a YES vote, and the adoption of the following findings. An 
affirmative vote by a majority of the Commissioners present who voted on the 
prevailing side is needed to pass the motion. (List of Commissioners on page 1.) 

II. Standard Conditions 

1. Notice of Receipt and Acknowledgment. The permit is not valid and 
development shall not commence until a copy of the permit, signed by the permittee or 
authorized agent, acknowledging receipt of the permit and acceptance of the terms and 
conditions, is returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire· two years 
from the date on which the Commission voted on the application. Development shall 
be pursued in a diligent manner and completed in a reasonable period of time. 
Application for extension of the permit must be made prior to the expiration date. 

3. Compliance. All development must occur in strict compliance with the proposal as 
set forth below. Any deviation from the approved plans must be reviewed and 
approved by the staff and may require Commission approval. 

4. Interpretation. Any questions of intent or interpretation of any condition will be 
resolved by the Executive Director or the Commission. 

5. Inspections. The Commission staff shall be allowed to inspect the site and the 
development during construction, subject to 24-hour advance notice. 

6. Assignment The permit may be assigned to any qualified person, provided 
assignee files with the Commission an affidavit accepting all terms and conditions of the 
permit. 

7. Terms and Conditions Run with the Land. These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permittee to bind all future 
owners and possessors of the subject property to the terms and conditions. 

Ill. Special Conditions 

1. Plans Conforming to Geologic Recommendation 

All recommendations contained in the Report of Limited Engineering Geologic 
Investigation, dated October 19, 1998, by Pacific Geology Consultants; Soils 
Engineering Investigation, Landslide Evaluation and Second Story Addition to Studio, 
dated November 3, 1998, Response to City of Malibu Geology and Geotechnical 
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Review Sheet, dated January 5, 1998, and Response to California Coastal Commission 
Letter, dated March 25, 1999, by SubSurface Designs Inc., shall be incorporated into all • 
final design and construction plans as revised by Special Condition No. Five including 
Issues related to foundation support, retaining walls, excavation characteristics, surficial 
stability, site drainage, drainage and maintenance, grading and earthwork, temporary 
excavations, erosion control, excavation erosion control plan review and plan notes. All 
plans must be reviewed and ·approved by a geologic/geotechnical engineer as 
conforming to said recommendations. Prior to the issuance of the' coastal development 
permit, the appiicant shall submit, for review and approval by the Executive Director, 
evidence of the consuftanfs review and approval of all project plans. 

The final plans approved by the consultants shall be in substantial conformance with 
the plans approved by the Commission relative to construction, grading and drainage. 
Any substantial changes to the proposed development approved by the Commission 
which may be recommended by the consultants shall require an amendment to the 
permit or a new coastal permit. 

2. Drainage Plana and Maintenance Responsibility 

Prior to the issuanee of the coastal development permit, the applicant shall submit for 
the review and approval of the Executive Director, a revised drainage and erosion 
control plan designed by a licensed engineer which assures that run-off from the roofs . 
of all the residential units, patios, and all other impervious surfaces on the subject • 
property are collected and discharged in a non-erosive manner which avoids ponding 
on the within the site, impound against structures, or flow in a concentrated or 
uncontrolled manner down the descending slopes. Site dra;linage shall not be 
accomplished by sheetflow runoff. With acceptance of this permit, the applicant agrees 
that should any of the project's ·surface or subsurface drainage structures fail or result in 
increased erosion, the applicant/landowner or successor-in-interest shall be responsible 
for any necessary repairs to the drainage system and restoration of the eroded area. 
Should repairs or restoration become necessary, prior to the commencement of such 
repair or restoration work, the applicant shall submit a repair and restoration plan to the 
Executive Director to determine if an amendment or new coastal development permit is 
required to authorize such work. 

3. Landscaping and Erosion Control Plan 

Prior to issuance of a coastal development permit, the applicant shall submit revised 
landscaping and erosion control plans, prepared by a licensed landscape architect or a 
qualified resource specialist, for review and approval by the Executive Director. The 
landscaping and erosion control plans shall be reviewed and approved by the 
consulting engineering geologist to ensure that the plans are in conformance with the 
consultants' recommendations. The plans shall incorporate the following criteria: 

A) Landscaping Plan • 
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1. All graded & disturbed areas on the subject site shall be planted and 
maintained for erosion control purposes within (60) days of receipt of the 
certificate of occupancy for the residential unit 'ta. be relocated). To minimize the 
need for irrigation all landscaping shall consist primarily of native/drought 
resistant plants as listed by the California Native Plant Society. Santa Monica 
Mountains Chapter, in their document entitled Recommended List of Plants for 
Landscaping in the Santa Monica Mountains, dated October 4, 1994. Invasive, 
non-indigenous plan species which tend to supplant native species shall not be 
used. 

2. All cut and fill slopes shall be stabilized with planting at the completion of final 
grading. Planting should be of native plant species indigenous to the Santa 
Monica Mountains using accepted planting procedures, consistent with fire 
safety requirements. Such planting shall be adequate to provide 90 percent 
coverage within two (2) years, and this requirement shall apply to all disturbed 
soils; 

3. Plantings will be maintained in good growing condition throughout the life of 
the project and, whenever necessary,.shall be replaced with new plant materials 
to ensure continued compliance with applicable landscape requirements; 

4. The Permittee shall undertake development in accordance with the final 
approved plan. Any proposed changes to the approved final plan shall be 
reported to the Executive Director. No changes to the approved final plan shall 
occur without a Coastal Commission • approved amendment to the coastal 
development permit, unless the Executive· Director determines that no 
amendment is required. 

B) Interim Erosion Control Plan 

1. The plan shall delineate the areas to be disturbed by grading or construction 
activities and shall include any temporary access routes, staging areas and 
stockpile areas. The natural areas on the site shall be clearly delineated the on 
the project site with fencing or survey flags. 

2. The plan shall specify that should grading take place during the rainy season 
(November 1 - March 31) the applicant shall install or construct temporary 
sediment basins (including debris basins, desilting basins or silt traps), 
temporary drains and swales, sand bag barriers, silt fencing, stabilize any 
stockpiled fill with geo-fabric covers or other appropriate cover, install gao­
textiles or mats on all cut or fill slopes and close and stabilize open trenches as 
soon as possible. These erosion measures shall be required on the project site 
prior to or concurrent with the initial grading operations and maintained through 
out the development process to minimize erosion and sediment from runoff 
waters during construction. All sediment should be retained on-site unless 
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removed to an appropriate approved dumping location either outside the coastal 
zone or to a site within the coastal zone permitted to receive fill material. 

3. The plan shall also include temporary erosion control measures should 
grading or site preparation cease for a period of more than 30 days, including but 
not limited to: stabilization of all stockpiled fill. access roads, disturbed soils and 
cut and fill slopes with gao-textiles and/or mats. sand bag barriers, silt fencing; 
temporary drains and swales and sediment basins. The plans shall also specify 
that all disturbed areas shall be seeded with native grass species and include 
the technical specifications for seeding the disturbed areas. These temporary 
erosion control measures shall be monitored and maintained until grading or 
construction operations resume. 

C) Monitoring. 

Five years frOm the date of the receipt of the Certificate of Occupancy for the 
residential. unit (to be relocated) the applicant shall submit for the review and 
approval of the Executive Director, a landscape monitoring report, prepared by a 
licensed Landscape Architect or qualified Resource Specialist, that certifies the 
on-site landscaping is in conformance with the landscape plan approved 
pursuant to this Special Condition. The monitoring report shall Include 
photographic documentation of plant species and plant coverage. 

If the landscape monitoring report indicates the landscaping is not In 
conformance with or has failed to meet the performance standards specified in 
the· landscaping plan approved pursuant to this permit, the applicant, or 
successors in interest, shall submit a revised or supplemental landscape plan for 
the review and approval of the Executive Director. The revised landscaping plan 
must be prepared by a licensed Landscape Architect or a qualified Resource 
Specialist and shall specify measures to remediate those portions of the original 
plan that have failed or are not in conformance with the original approved plan. 

4. Assumption of Risk, Waiver of Liability and Indemnity 

• 

• 

A. By acceptance of this permit, the applicant acknowledges and agrees (i) that the 
site(s) may be subject to hazards from extraordinary hazard from landslides or 
slope failures, erosion, mud and/or debris flows, and wildfires; (ii) to assume the 
risks to the applicant and the property that is the subject of this permit of injury and 
damage from such hazards in connection with this permitted development; (iii) to 
unconditionally waive any claim of damage or liability against the Commission, its 
officers, agents, and employees for injury or damage from such hazards; and (iv) 
to indemnify and hold harmless the Commission, its officers, agents, and 
employees with respect to the Commission's approval of the project against any 
and all liability, claims, demands, damages, costs (including ·costs and fees • 
incurred in defense of such claims), expenses, and amounts paid in settlement 
arising from any injury or damage due to such hazards. 
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B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant, and landowner(s), shall execute and record a deed restriction, in a form 
and content acceptable to the Executive Director incorporating all of the above 
terms of this condition. The deed restriction shall include a legal description of the 
applicant's entire parcel. The deed restriction shall run with the land, binding all 
successors and assigns, and shall be recorded free of prior liens that the Executive 
Director determines may affect the enforceability of the restriction. This deed 
restriction shall not be r.emoved or changed without a Commission amendment to 
this coastal d~velopment permit. 

5. Revised Plans 

PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit revised plans, for the review and approval by· the Executive 
Director showing the elimination of the proposed addition to the existing residential unit. 

STAFF NOTE: The initially recommended Special Condition # 5 was a Future 
Development Deed Restriction. Since the Commission's action added a Special 
Condition eliminating the proposed addition to the residence, the Future Development 
Deed Restriction was not necessary for the project as approved by the Commission. 

• IV. Findings and Declarations 

• 

The Commission hereby finds and declares: 

A. Project Description and Background 

The subject site is located seaward of Pacific Coast Highway and landward of Malibu 
Colony Cove Drive about one third of a mile west of Latigo Canyon Road (Exhibits 1 -
3). The site is accessed from Pacific Coast Highway. 

The applicants propose to construct a one and two story, 651 sq. ft. addition and pile 
foundation to an existing 588 sq. ft. one bedroom residential unit to total 1 ,239 sq. ft. 
(including expanderf covered porch area totaling about 192 sq. ft.) after slope 
remediation is completed. This residential unit is one of eight (8) units located on the 
approximate 1.5 acre lot. The applicants also propose to complete remedial slope 
restoration and repair, including new drains and revegetate the slope with native plants 
adjacent to this residential unit (Exhibits 4 - 7). The slope restoration and repair 
consists of about 2,700 cubic yards of cut and 2,700 cubic yards of fill to recompact and 
remediate the slope failure. Heavy equipment and construction access to the site will 
be from the subject property on the terrace and not from Malibu Colony Cove Drive. As 
a result of the slope restoration, the subject residential unit will need to be temporarily 
relocated. In addition, the applicants propose to demolish an attached concrete deck 
and construct a covered patio attached to subject unit and a new pile foundation 
(Exhibits 8 and 9). Further, it is proposed to demolish a wood deck and construct three 
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foundation piles to support the south--east comer of residential unit adjacent to subject 
. residential unit. l;.astly, the applicants propose to remove all debris to an appropriate 
disposal location outside the coastal zone. 

The project site is a developed hillside parcel situated at an elevation of about 1 00 feet 
above mean sea level. The improvements on the property consist of four separate one 
and two story residential buildings with eight residential units and a three car garage 
located ·on the central and southeastern portions of the site. These structures are 
located on the flat terrace portion of the parcel that slopes gently to the south. A paved 
driveway extending along the eastern portion of the site directly from Pacific Coast 
Highway provides access to these structures. A paved parking area is located ~long 
the southern portion of the terrace. From this parking area, the slope descends about 
80 feet at 1 ~ :1 ratio to M.alibu Cove Colony Drive. This portion of the bluff appears to 
be the historic ocean bluff. 

It is Important to note that the parcel also slopes along the eastern portion to a north­
south trending drainage ravine. This is the site of subject· landslide proposed to be 
remediated and repaired. This ravine Is considered ephemeral in nature as it flows only 
during the rainy season. These eastern slopes range from 1 % : 1 to· 2 : 1 ranging in 
height from 10 feet at the northeast comer of the property to about 60 feet on the 
southeast.comer oft~e property. 

• 

According to the Los Angeles County Sensitive Resources Map, the project site is not • 
locatetl within an environmentally sensitive habitat area (ESHA) and no blue line 
designated streams cross the project site. The City of Malibu Archaeologist reviewed 
the subject site on January 14, 1998 and issued a waiver. No recorded archaeological 
sites or archaeological resources were identified on the subject site. Although the 
subject parcel is visible from Pacific Coast Highway, the subject slope remediation and 
residential unit improvements will not be visible due to the topography and the 
substantial existing landscaping on the site. The subject slope is· visible to a limited 
extent from the beach due to existing residences along Malibu Colony Cove Drive and 
substantial existing landscaping on the subject site. Therefore, the project will not 
result in adverse effects to visual resources as seen from the public highway and the 
beach. According to the Los Angeles County Land Use Plan Map, the subject parcel is 
designated as Residential II allowing two dwelling units per acre; the existing eight (8) 
dwelling units on the approximate one and one half acre parcel are considered non­
conforming regarding residential density. 

B. Hazards and Alteration of Natural Landforms 

Section 30253 of the Coastal Act states in part that new development shall: 

(1) Minimize risks to /He and properly In areas of high geologic, flood, and fire hazard. 

(2) Assure stability and structural integrity, and neither create nor contribute significantly • 
to erosion, geologic Instability, or destruction of the site or surrounding area or in any way 
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require the construction of protective devices that would substantially alter nature/landforms 
along bluffs and cliffs • 

Section 30251 of the Coastal Act states that: 

The scenic and visual qualities of coastal areas shall be considered and protected as a 
reaource of public lmpottance. Pennltted development shall be sited and designed to protect 
views to and along the ocean and scenic coastal areas, to minimize the alteration of natural 
land forms, to be visually compatible with the character of surrounding areas, and, where 
feasible, to resto~ and enhance visual quality In visually degraded areas. New development 
In highly scenic areas such as those designated In the C.IUomla Coastline Preservation and 
Recreation Plan prepared by the Department of Parks and Recreation and by local government 
shall be subordinate to the character of Its setting. 

The proposed development is located in the Santa Monica Mountains, an area that is 
generally considered to be subject to an unusually high amount of natural hazards. 
Geologic hazards common to the Santa Monica Mountains include landslides, erosion, 
and flooding. In addition, fire is an inherent threat to the indigenous chaparral 
community of the coastal mountains. Wild fires often denude hillsides in the Santa 
Monica Mountains of all existing vegetation, thereby contributing to an increased 
potential for erosion and landslides on property. 

Section 30253 of the Coastal Act mandates that new development provide for geologic 
stability and integrity and minimize risks to life and propertY in areas of high geologic, 
flood, and fire hazard. In addition to Section 30253 of the Coastal Act, the certified 
Malibu/Santa Monica Mountains ·Land Use Plan (LUP) includes several policies and 
standards regarding hazards and geologic stability. These policies have been certified 
as consistent with the Coastal Act and used as guidance by the Commission in 
numerous past permit actions in evaluating a project's consistency with Section 30253 
of the Coastal Act. For example, Policy 144 of the LUP, suggests that the Commission 
continue to provide information concerning hazards and appropriate means of 
minimizing the harmful effects of natural disasters on persons and property. 

Section 30251 of the Coastal Act requires that the scenic and visual qualities of coastal 
areas be considered and protected as a resource of public importance and that 
permitted development minimize the alteration of natural landforms, and be visually 
compatible with the character of surrounding areas. 

The subject property includes three distinct landslides. A relatively large ancient 
landslide is located along the south facing slope that descends from the southern 
margin of the parking area on the terrace to Malibu Colony Cove Drive below. Two 
smaller landslides are located immediately east of the subject residential unit on the 
southeastern portion of the property adjacent to the drainage ravine. The applicant's 
consulting engineering geologist has identified these as similar in geometry but of 
different ages. It is important to identify that the more recent of these two landslides 
occurred in February 1990 after a water heater and water line located near the subject 
residential unit at the top of the slope leaked for 1 0 to 15 ~ays. The resulting landslide 
is about 70 feet long, 55 feet wide, and 14.5 feet thick. 
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The remainder of the site is Monterey Formation Bedrock overlain by fill and natural soil • 
where most of the structures are located. However, the subject residential unit and an 
adjacent unit loeated at the southeast comer of the parcel are located at the top of the 
descending slope that has been affected by the slope failure, i.e. the landslide. 

The applicants propose to stabilize the slope failure by removing and recompacting all 
landslide debris (Exhibits 4 - 7). To accomplish the slope remediation, the subject 
residential unit will need to be temporarily relocated about 15 to 20 feet to the parking 
area. After the slope Is repaired, the residential unit will be placed in the former location 
on a friction pile and grade beam foundation supported on the underlying bedrock 
(Exhibits 8 and 9) . The applicants also propose to construct an addition to the first and 
second floors of the residential unit, demolish an attached deck and construct a new 
covered patio attached to· unit. The existing sewage disposal system Is approved in 
concept by the City of Malibu for t~e proposed residential addition to the existing 
residence. On the adjacent residential unit, the applicants propose to demolish a deck 
and construct three foundation piles to support the southeast comer of the structure · 
adjacent to the landslide. · 

To remediate the slope failure, the applicants are requesting approval to remove about 
2,700 cubic yards of material and recompact about 2, 700 cubic yards of material. The 
slide area is approximately 5,000 sq. ft. in size and is located on a slope between the 
subject residential unit on the terrace portion of the subject site and the base of a • 
drainage ravine. . 

1 ~ Geologic Stability 

The applicants submitted two reports and two update letters addressing an engineering 
geologic investigation and soils engineering investigation of the subject site. The City 
of Malibu reviewed and 'Approved in Concepf these reports in a Geology and 
Geotechnical Engineering Review Sheet, dated 1120/99. 

The Report of Limited Engineering Geologic Investigation, by Pacific Geology 
Consultants dated October 19, 1998 concluded: 

It Is the professional geologic opinion of the undersigned that stabilization of the failed 
slope area on the southeastern portion of the site is feasible from a geologic standpoint 
Slope stabilization may be achieved by removing and recompacting all landslide debris 
(Qiso and Qlsa). The existing studio adjacent to the headscarp of the active slide will need 
to be removed prior to grading. Upon completion of grading, the studio may be placed In 
the same location provided it Is supported by a new foundation that derives support from 
the underlying site bedrock. Due to the anticipated depths of removal and recompaction 
of fill in this area, foundations to support the studio are anticipated to consist of friction 
plies and grade beams.· 

Providing the recommendations contained In this report, In addition to those of the • 
Geotechnical Engineer are followed, the studio and grading will be safe from landslide 
hazard, settlement and slippage. In addition, the proposed construction will not adversely 
affect off-site properties from a geological standpoint. All specific elements· of the City of 
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Malibu Building Code shall be followed In conjunction with design and future construction 
work. 

The Soils · Engineering Investigation Landslide Evaluation and Second Story 
Addition to Studio, by SubSurface Designs, Inc. dated November 3, 1998 states: 

The existing recent and older landslides, Qlsa and Qlso, may be removed and replaced 
with engineered compacted fill slopes. The placement of this fill slope will require the 
temporary relocation of the existing Studio Building. After the grading Is completed the 
Studio Building may be moved back to Its original location. The foundation system for the 
studio will be rep/aced by a series of drilled cast In place friction plies and grade beams. 
The new foundation system will be placed Into the site bedrock. · 

The proposed second story for the Studio Building may be constructed over the existing 
studio building, as all of the loads will be transferred to the site bedrock. 

The applicant also provided two updated letters titled: Response to City of Malibu 
Geology and Geotechnical Review Sheet, dated Janu~ry 5, 1998, and Response to 
California Coastal Commission Letter, dated March 25, 1999, by SubSurface Designs 
Inc. 

These reports and update letters developed a set of recommendations based on their 
analysis to minimize the risk of geologic and soil engineering hazards for the following 
issues related to: foundation support, retaining walls, excavation characteristics, 
surficial stability, site drainage, drainage and maintenance, grading and earthwork, 
temporary excavations, erosion control, excavation erosion control plan review and plan 
notes. However, the Commission Is concerned that the southern and eastern portions 
of the subject site have the potential to be geologically unstable due to three landslide 
features identified in the geology reports. As an example, the subject residential unit 
will be temporarily relocated from its existing site to allow the landslide to be remediated 
and a new pile foundation to be constructed into bedrock to provide adequate support 
for the studio unit to be relocated back· to this hazardous area. Therefore, further 
intensification of the subject residential unit located near these landslide features will 
not minimize risks to life and property. Thus, the Commission cannot find the proposed 
project consistent with Coastal Act Section 30253 which requires that the project 
minimize risks to life and property in areas of high geologic hazard and assure stability 
and structural integrity. Special Condition Number five (5) is necessary to make the 
proposed project minimize risks to life and property in areas of high geologic hazard 
and assure structural and site stability as required by Section 30253 of the Coastal Act. 

Based on the findings and recommendations of the consulting geotechnical engineer 
and engineering geologist, the Commission finds that the proposed development, 
without the residential addition as eliminated by Special Condition Number five (5), is 
consistent with Section 30253 of the Coastal Act so long as all of the consultant's 
recommendations regarding the proposed development, as conditioned, are 
incorporated into the project plans. Therefore, the Commission finds it necessary to 
require the applicant to submit project plans that have been certified in writing by the 
consulting geotechnical engineer and engineering geologist as conforming to their 
recommendations, as noted in Special Condition Number One ( 1} for the final project 
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plans. The final plans approved by the consultants shall be in substantial conformance 
with the plans approved by the Commission relative to construction, grading and • 
drainage. Any substantial changes to the proposed development approved by the 
Commission which may be recommended by the consultants shall require an 
amendment to the permit or a new coastal permit. 

2. Alternatives 

The Pacific Geology Consultants, Inc. report identified two alternatives to the slope 
remediation, but provided no analysis or conclusions about them. The report states: 

One alternative for slope repair would be to lnfl/1 a port/on of the drainage canyon whhln the 
failure area. A keyway extending Into In-place bedrock would be excavated at the toe of 
slope. A 2:1 .(26 degree) fill slope would then be constructed at the top of slope. A second 
attematlve would be to construct a retaining wall along the toe of the slope. All landslide 
debris behind the wall would be removed and replaced as recompacted fill. A 2:1 (26 degree) 
fill slope would then be constructed from the top of the wall to the top of slope. The fill slope 
may be constructed to a 1~:1 (33 degree) ratio provided approval Is obtained from the 
Project Geotechnical Engineer, SubSurface Designs, Inc. 

In a letter d.ated March 17, 1999, staff requested the applicant to provide an analysis of 
these alternatives and any others that minimize the alteration of natural landforms. In 
response, the applicants provided plans identifying four slope· stabilization alternatives · 
to the proposed project for Commission review (Exhibits 10 - 13). In addition, a letter 
was provided by the applicant's consulting geotechnical engineer addressing the • 
potential for relocating the subject residential unit to a new location on the subject site. 
a fifth alternative. 

The first two alternatives consist of filling the drainage gully at two different slope 
configurations {Exhibit 10). The first alternative consists of filling both sides of the gully · 
to the center of the gully with steep 2: 1 slopes. A total of about 7,791 cubic yards of fill 
would need to be imported to the site. The second alternative consists of filling both 
sides of the gully with a more gently 1%:1 slope again to the center of the gully. A total 
of nearly twice as much fill would need to be imported to the site, about 13,102 cubic 
yards. Alternatives 1 and 2 are considered an excessive amount of landform alteration. 

A third alternative was identified as constructing a crib wall located about half way down 
the slope face (Exhibit 11 ). The crib wall would be constructed of concrete blocks 
stacked on top of each other and filled with gravel and or soil. Although the crib wall 
could be planted to screen the concrete blocks over time, it is considered an excessive 
amount of landform alteration that also visually degrades the drainage gully with its 
engineered appearance. 

The fourth alternative identified was a large retaining wall that could be constructed 
near the top of the slope, a short distance from the subject residential unit {Exhibits 12 
and 13). The area at the top of the slope would be backfilled to create a flat pad area. · • 
Although the flat area at the top and the earthen slope below the retaining wall could be 
landscaped, this alternative is also considered an excessive amount of landform 
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alteration that also visually degrades the .drainage gully with the engineered 
• appearance of a large vertical wall. 

• 

• 

The fifth alternative Identified is to relocate the subject residential unit to another 
location on the property to avoid the need to remediate the slope failure area. In a 
letter dated March 25, 1999, from SubSurface Designs, Inc., -Gary Masterman, a 
geotechnical engineer states: 

This slide will adversely affect the studio building and the residence to the north if 
not repaired. The most effective means of remedial repair Is to re-grade the slide. 
This re-grading requires the temporary relocation of the studio building. The studio 
building will be temporarily relocated over the existing on site ancient landsllde that 
exists on the ocean facing bluff. Once the recent landslide has been repaired the 
studio must be relocated over the non landslide affected portion of the site. There 
is no other reasonable location on the site that can be safely utilized for the subject 
structure from a geotechnical standpoint. 

Staff's review of the property indicates that there may be other locations landward on 
the property where the residential unit could be relocated. However, other locations 
would require either the relocation of existing parking areas or the removal of existing 
vegetation or mature trees. A minor relocation of the residential unit on a permanent 
basis is not possible due to building and safety setback requirements relative to the 
south and east facing slopes and between the subject residential unit and the adjacent 
residence to the north. In addition, without the proposed slope remediation, the second 
residential unit located next to the subject residential unit may also be adversely 
affected, as noted by the geotechnical engineer in the March 25, 1999 letter. The 
applicants provided an additional response to the issue of the fifth alternative in a letter 
from the construction company indicating that it is not possible to move the residential 
structure to locations further than the proposed location which is about 15 to 20 feet. In 
a letter dated March 21, 1999, C. S. Rainey of Kegger Construction states: 

This letter is in response to your request for a determination on the viability for the 
relocation of the residence located at 26926 Pacific Coast Highway. 

It has been determined that the structure which now sits precariously at a slope 
failure must be moved in order to repair the damaged slope and construct a new 
foundation. It is advisable that the structure be moved as little as possible, just 
enough to allow for access to properly repair the slope and provide enough room to 
construct a caisson and grade beam foundation. 

The structure will be moved with steel beams, rollers and hydraulic lifts. I 
understand your desire to relocate the structure. However, due to the fragility of 
the building and to insure its structural integrity, I would not recommend it being 
moved any further that the bare minimum necessitated by the work I have just 
described. 
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In conclusion, the applicants have reviewed these alternatives and are proposing to 
remediate the slope failure by removing the earthen landslide material from the slope • 
and then recompacting it on the slope as a 1 %:1 fill slope (Exhibits 14 and 15). The 
slope will be reinforced with a geo-textile placed at two foot Intervals as the compacted 
fill is placed. In addition, the eight foot base of the slope will include 3% cement fill and 
backdralns at ten foot vertical rise intervals. The applicants also propos~ to landscape 
the slope with native plant species that will also retard erosion. To allow for the slope. 
remediation, the subject residential unit will be temporarily relocated a short distance to 
a site with an ancient landslide. Once the slope is remediated, the unit will be relocated 
to the prior location which is the only reasonable location for the long term placement of 
the residential unit. A review of the alternatives to this proposed project leads to the 
conclusion that the proposed project minimizes the alteration of natural landforms, will 
be visually compatible with the character of surrounding areas, and is the only feasible 
location for the relocated residential unit on the property. Therefore, the Commission 
finds that the proposed slope restoration project is the environmentally preferred 
alternative that will·minimize the effects of the project on coastal resources. 

3. Erosion 

The subject site is located on a terrace area of a former coastal bluff. The subject 
residential unit and the adjoining unit on the southeast portion of the property are 
located at about the 1 00 foot elevation above sea level. A south-facing slope, the 
former coastal bluff, drops down to Malibu Cove Colony Drive while an east-facing • 
slope drops down to a drainage gully. The subject residential unit Is setback about . 
twenty-five feet landward of the edge of this coastal bluff. Slope drainage at the two 
subjeCt residential units is by sheet flow runoff directed in part toward the east into a 
drainage catch basin leading to a pipe draining to the bottom of the drainage gully and 
in part sheet flow into the gully. 

A properly designed drainage system to convey runoff offsite in a controlled manner will 
minimize erosion and enhance site stability. The applicant's consulting geotechnical 
engineer and engineering geologist recommend that all pad .and roof drainage should 
be collected and transferred to an approved location in non-erosive drainage devices. A 
conceptual drainage plan was submitted by the applicant that partially addressed the 
recommendations of the applicant's consulting engineering geologist and geotechnical 
engineer (Exhibit 6). The drainage plan needs to be revised to assure that run-off from 
the roofs of all the residential units, patios, and all other impervious surfaces on the 
subject property are collected and discharged in a non-erosive manner which avoids 
ponding on the within the site, impound against structures, or flow in a concentrated or 
uncontrolled manner down the descending slopes. Therefore, given the potential for 
uncontrolled run-off to contribute towards soil erosion and possibly larger instability 
problems, the Commission finds it necessary to require a revised drainage and erosion · 
control plan as recommended by the applicant's consultants as noted in Special 
Condition Number Two (2). This condition requires the drainage and erosion control 
plan to be completed by a licensed engineer. Further, to ensure that the project's • 
drainage structures will not contribute to further destabilization of the project site or 
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surrounding area and that the project's drainage structures shall be repaired should the 
structures fail in the future, Special Condition Number Two (2) also requires that the 
applicants agree to be responsible for any repairs or restoration of eroded areas should 
the drainage structures fail or result in erosion. 

In addition, the slope remediation area and any other disturbed areas on the subject lot 
as a result of this project should be planted according to a landscape and irrigation plan 
with drought tolerant, deep rooted, erosion retardant native plant ground cover, to be 
selected by a landscape architect to reduce the potential for future erosion and soil 
slippage along the slope. The applicants have submitted a conceptual landscape plan 
that indicates native plant species will be planted In the vicinity of the slope remediation 
(Exhibits 14 and 15). The applicants need to submit a revised landscape plan, stamped . 
and signed by the applicant's consulting landscape architect, that includes all disturbed 
areas on the terrace area in the vicinity of the two residential units will also be planted 
with primarily native drought resistant plant species. The goal of the revised plan is to 
minimize and control erosion, as well as screen and soften the visual impact of the 
slope remediation to be visually compatible with the surrounding area. An interim 
erosion control plan Is needed to minimize erosion during grading and construction, 
particularly if conducted during the rainy season. A monitoring plan is needed to 
ensure that the landscaping meets the approved landscaping plan after a fiVe year time 
period from the time of occupancy of the residential unit. In addition, in the event the 
proposed grading occurs during the rainy season (November 1 -March 31) sediment 
basins need to be installed on the project site prior to or concurrent with grading 
operations and maintained through the development process to minimize sediment from 
runoff waters during construction. Therefore, the Commission finds· it necessary to 
require a revised landscape plan, interim erosion control plan, and a monitoring plan to 
further minimize and control erosion as noted in Special Condition Number Three (3). 

The Commission further notes that the proposed development is located in the Santa 
Monica Mountains, an area which is generally considered to be subject to a11 unusually 
high amount of nalural hazards. Geologic hazards common to the Santa Monica 
Mountains include landslides, erosion, and flooding. In addition, fire is an inherent 
threat to the indigenous chaparral community of the coastal mountains. Wild fires often 
denude hillsides in the Santa Monica Mountains of all existing vegetation, thereby 
contributing to an increased potential for erosion and landslides on property. 

The submitted Engineering Geologic Investigation and Soils. Engineering Investigation 
Reports indicate that three landslides are located on the subject site. The Coastal Act 
recognizes that certain development, such as the proposed project to remediate a slope 
failure, temporarily relocate the subject residential unit, replace and enlarge the 
residential unit, and construct a new foundation to the adjoining residential unit, may all 
involve the taking of some risk. Coastal Act policies require the Commission to 
establish the appropriate degree of risk acceptable for the proposed development and 
to determine who should assume the risk. When development in areas of identified 
hazards is proposed, the Commission considers the hazard associated with the project 
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site and the potential cost to the public, as well as the individual's right to use his 
property. 

As such, the Commission finds that due to the foreseeable possibility of landslides or 
slope failures, erosion, mud and/or debris flows, and wildfires, the applicant shall 
assume these risks as a condition of approval. Therefore, Special Condition Number 
Four (4) requires the applicant to waive any claim of liability against the Commission for 
damage to life or. property which may occur as a result of the permitted development 
and to Indemnify and hold harmless the Commission with respect to the Commission's 
approval of the project against any and all liability. The applicant's assumption of risk, 
will show that the applicant is aware of and appreciates the nature of the hazards which 
exist on the site, and which may adversely affect the stability or safety of the proposed 
development. 

Therefore, for the reasons discussed above, the Commission finds that the proposed 
project, as conditioned, is consistent with Sections 30251 and 30253 of the Coastal Act. 

C. Cumulative Impacts of Development 

The Coastal Act requires that new development be located in areas with adequate 
public services where it will not have significant adverse effects on either an individual 
or cumulative basis on coastal resources. Sections 30250 and 30252 of the Coastal 

• 

Act address the cumulative Impacts of new developments. Section 30250 (a) of the • 
Coastal Act states: 

(a) New residential, commercial, or Industrial development, except as otherwise provided In 
this division, shall be located within, contiguous with, or In close proximity to, existing 
developed areas able to accommt:XIate It or, where such areas are not able to accommodate 
It, In other areas with adequate public services and where It will not have significant adverse 
effects, either Individually or cumulatively, on coastal resources. In addition, land divisions, 
other than leases for agricultural uses, outside existing developed areas shall be permitted 
only where 50 percent of the usable parcels In the area have been developed and the created 
parcels would be no smaller than the average size of surrounding parcels. 

Section 30105.5 of the Coastal Act defines the term "cumulatively" as it is used in 
Section 30250(a), to mean that: 

The Incremental effects of an individual project shall be reviewed in conjunction with the 
effects of past projects, the effects of other current projects, and the effects of probable 
future projects. 

Section 30252 of the Coastal Act states: 

The location and amount of new development should maintain and enhance public access to 
the coast by (/) facilitating the provision or extension of transit service, (2) providing 
commercial facilities within or adjoining residential development or In other areas that will 
mlnlmlzt the use of coastal access roads, (3) providing non-automobile circulation within • 
the development, (4) providing adequate parking facilities or providing substitute means of 
serving the development with public transportation, (5) assuring the potential for public 
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transit for high Intensity uses such as high-rise office buildings, and by {6) assuring that the 
recreational needs of new residents will not overload nearby coastal recreation areas by 
correlating the amount of development with local park acquisition and development plans 
with the provision of onslte recreational facilities to serve the new development. 

In addition in 1986, the Commission certified the Malibu/Santa Monica Mountains Land 
Use Plan (LUP) that included many policies addressing development. The LUP policies 
9ited below addressing development have been found consistent with the Coastal Act, 
and therefore may be looked to as guidance by the Commission in determining 
consistency of the proposed project with the Coastal Act. 

The LUP provides guidance with a "New Development Policy" which states that new 
development in the Malibu Coastal Zone will be guided by the LCP Land Use Plan map 
. and associated development standards and a program for· the retirement of the 
development rights and mitigation of the effects of non-conforming parcels. LUP Policy 
271 states in part that: 

New development in the Malibu Coastal Zone shall be guided by the land Use 
Plan Map and all pertinent overlay categories .... All properties are designated 
for a specific use. These designations reflect the mandates of the California 
Coastal Act, all policies contained in this Local Coastal Plan, and the constraints 
and sensitivities of resources present in the coastal zone . 

The land use plan map presents a base land use designation for all properties. 
Onto this are overlaid three resource protection and management categories: (a) 
significant environmental resource areas, (b) significant visual resource areas, 
and (c) significant hazardous areas. For those parcels not overlaid by a 
resource management category, development can normally proceed according 
to the base land use classification and in conformance with all policies and 
standards contained herein. Residential density shall be based on an average 
for the project; density standards and other requirements of the plan shall not 
apply to lot line adjustments. 

a. Land Use Designation 

The following describes each land use designation and its principal permitted 
uses: 

(1) Residential II. Low-density suburban residential areas. 

Residential II - the maximum residential density standard is two dwelling 
units per acre average. 

b. Land Use Designation 

The land use plan map provides a framework within which new development can 
be accommodated within the Malibu Coastal Zone. Generally, it recognizes the 
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presence of existing urban areas and concentrates new development at these 
locations. . . . The following describes the principal provisions of the land use 
plan map. 

(1) Coastal "Terrace• 

Historically, the maj~rity of development in the 65,000-acre MaHbu Coastal Zone 
has occurred along the 27-mile beach frontage and adjacent inland slopes. 
Physically, this area Is a "terraee• at the base of the Santa Monica Mountains. 
The plan provides for focusing of new development in this area, approximately 
eight percent of the coastal zone, as it contains the most extensive infrastructure 
and services. Conceptually, the Plan provides for the Infilling of existing 
developed areas at prevailing densities and some intensification of the major 
"centers• along the "coastal terrace". 

In 1981, the Commission adopted District Interpretive Guidelines titled, "South 
Coast District, Malibu - Santa Monica Mountains. These guidelines state that a 
basic goal of the Coastal Act is to concentrate development in or near developed· 
areas able to accommodate it, thereby promoting infilling and avoiding sprawl into 
areas with significant resource value. Generally, the Malibu-Santa Monica 
Mountains coastal zone is not able to accommodate substantially Intensified 
development due to a constrained road network, severe geologic, fire and flood 

• 

hazards, a large number of special and sensitive habitat areas and a growing • 
imJ)ortance as a recreational and scenic resource to the metropolitan Los Angeles 
area. Further, residential and recreational uses must be carefully balanced due to 
the inherent competition for a limited amount of environmental and services 
carrying capacity. The area of highest priority for the allocation of residential 
development should go to existing parcels within existing developed areas. The 
Malibu Cove Beach area is considered an existing developed area by the 
Guidelines. 

Coastal Act Section 30250 provides for three tests to determine whether new 
development is appropriately located from the standpoint of cumulative impacts. The 
first test is whether or not the proposed new development is located within, contiguous 
or in close proximity to an existing developed area. The second test is whether or not 
the location of the new development is in an area able to accommodate it or with 
adequate public services. The third test is whether or not the proposed project will or 
will not have significant adverse effects, either individually or cumulatively, on coastal 
resources. 

The applicant proposes to increase the intensity of residential use on the site, while 
retaining the existing density of use at eight dwelling units. The applicable new 
development proposed in this project consists of a 651 sq. ft. addition to an existing 588 
sq. ft. residential unit located on an approximate 1.47 acre parcel with a total of eight (8) • 
residential units. Regarding the first test, the proposed project is located on a blufftop 
parcel along the Malibu Cove Beach area. The coastal strip along the seaward side of 

• 
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Pacific Coast Highway from Dan Blocker State Beach on the east to Escondido Road 
on the west is developed with residential, commercial and public recreational land uses . 
The Commission considers the Malibu 'Terrace' area to be a developed area, including 
the subject site. Because eight residential units already exist on the subject lot and 
most of the surrounding properties are already developed with residential development, 
the Commission finds that the new development proposed in this application meets the 
first test since it will be located within an existing developed area. 

Regarding the second test, these eight existing residential units are already provided 
with public services, (i.e. public road access, ·water, electricity, and telephone), 
therefore, the development meets the second test by being located in an area able to 
accommodate it. The third test of Section 30250 examines whether or not the 
proposed project will have significant adverse effects, either individually or cumulatively, 
on coastal resources is discussed below. 

As noted above, the applicants propose to construct an addition to an existing 
residential unit on a lot with eight residential units (Exhibit 4). There are eight existing 
one and two story residential units (totaling about 6,120 sq. ft.), a three car garage 
(about 680 sq. ft.), and about 20 parking spaces on the existing lot. As a resuH of the 
proposed project the total residential and garage development will be about 7,451 sq. ft. 

Regarding individual impacts on coastal resources, the applicant does propose grading 
to remediate a landslide as discussed above. There are no designated environmentally 
sensitive resources on the site, and the site is not located within a sensitive watershed . 
area. Regarding public visual issues, the existing residences are substantially 
screened from public views to and along the coast by existing mature vegetation. The 
new development, the small addition proposed to the subject residential unit, will not 
affect any public views because existing vegetation on the subject property already 
blocks public views to and along the coast from Pacific Coast Highway. 

Therefore, the proposed new construction, the 651 sq. ft. addition to the subject 
residential unit and the other identified minor development, will not adversely affect 
coastal resources on an individual basis. Thus, the Commission finds that the 
proposed project, as conditioned, will not create impacts to coastal resources on an 
individual basis. 

However, the new development raises coastal issues related to cumulative impacts on 
coastal resources. The construction of the 651 sq. ft. addition to the subject residential 
unit totaling 1,239 sq. ft. on the site where eight (8) residential units exist, has the 
potential to intensify the use of a parcel raising potential impacts on public services, 
such as water, sewage, electricity and roads. New development also raises issues 
regarding the location and amount of new development maintaining and enhancing 
public access to the coast. 

The Commission has found that minimizing the cumulative impacts of new development 
is especially critical in the Malibu/Santa Monica Mountains area because of the large 
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number of lots which already exist, many in remote, rugged mountain and canyon 
areas. From a comprehensive planning perspective, the potential development of • 
thousands of existing undeveloped and poorly sited parcels in these mountains would 
create cumulative impacts on coastal resources and public access over time. Because 
of the larger number of existing undeveloped parcels and potential Mure development, 
the demands on road capacity, public services, recreational facilities, and beaches is 
expected to grow tremendously. 

The Los Angeles County Land Use Plan, certified by the Commission, provides 
guidance for the Commission to consider in this appliCation. The LUP includes a New 
Development Policy, which notes that new development in the Malibu coastal zone will 
be guided by the LCP Land Use Plan map and associated development standards and 
a program for the retirement of the development rights and mitigation of the effe.cts of 
non-conforming parcels. The LUP land use designation for this ~ite ·is Residential· II. 
The Residential II designation applies to residential areas generally characterized by 
single-family detached development. In the Residential II land use category, residential 
use is the principal permitted use at .a density of 2 dwelling units per acre on the subject 
site. As an example, this means that one acre of land may be divided into 2 lots, each 
with a residential unit and a guest house. In this case, the size of the existing lot is 
rounded down to a whole number to calculate density potential. Thus, the guidance 
provided in the LUP allows the subject lot of about 1.47 acres in size to be divided into 
two (2) lots with the potential for two residential dwelling units each with a guest house, 
allowing a total of four (4) residential units. The applicants are requesting an addition to • 
an existing residential unit on a lot with eight residential units. These eight residential 
units were constructed prior· to the adoption of the Coastal Act. Given the density 
potential allowed by the LUP for the existing lot Is two (2) dwelling units each on 
$eparate lots with two (2) guest houses (a land division is not proposed by the . 
applicant), the Commission finds that the existing eight residential units are non­
conforming with respect to the LUP density guideline for this parcel. 

The City of Malibu has adopted an Interim Zoning Ordinance (IZO) in 1993 · that 
provides for a Rural Residential Zone with a five (5) acre minimum. However, since the 
City has not prepared a Local Coastal Program and its Zoning Ordinance has not been 
certified by the Commission, the City's IZO is not binding on the Commission. 

It is important to identify that the issue of additional and expanded residential units on 
lots with primary residences has been the subject of past Commission action in the 
certifying the Malibu Land Use Plan {LUP). In its review and action on the Malibu LUP, 
the Commission found that placing an upper limit on the size of second units {750 sq. 
ft.) was necessary given the traffic and infrastructure constraints which exist in Malibu 
and given the abundance of existing vacant residential lots. Furthermore, in allowing 
these small units, the Commission found that the small size of units (750 sq. ft.) and the 
fact that they are likely to be occupied by one or at most two people, such units would 
have less impact on the limited capacity of Pacific Coast Highway and other roads (as 
well as infrastructure constraints such as water, sewage, electricity) than an ordinary • 
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single family residence. (certified Malibu Santa Monica Mountains Land Use Plan 
1986, page 29 and P.C.H. (ACR), 12183 page V-1 - Vl-1) . 

The second unit issue has also been raised by the Commission with respect to 
statewide consistency of both coastal development permits and Local Coastal 
Programs (LCPs). Statewide, additional dwelling units on single family parcels take on 
a variety of different functions which In .large part consist of: 1) a second unit with 
kitchen facilities including a granny unit, caretaker's unit, and farm labor unit; and 2) a · 
guesthouse, without separate kitchen facilities. Past Commission action has 
consistently found that both second units and guest houses inherently have the 
potential to cumulatively impact coastal resources. As such, conditions on coastal 
development permits and standards within LCP's have bee~ required to limit the size 
and number of such units to ensure consistency with Chapter 3 policies of the Coastal 
Act ·(Certified Malibu Santa Monica Mountains Land Use Plan 1986, page 29). 
Therefore as a result, the Commission has found that guest houses, pool cabanas, or 
second units can intensify the use of a site and impact public services, such as water. 
sewage, electricity, and roads .. 

In this case the applicants propose to construct a one and two story 651 sq. ft. addition 
to an existing one story 588 sq. ft. studio residential. unit on the site. The resulting 
residence will consist of a new bedroom, closet and bathroom upstairs, and a living 
room, · an expanded kitchen and new pantry and an expanded screened porch 
downstairs. Therefore, the proposed addition consists of a bedroom, closet, pantry arid 
.half bath to the subject residence and site.· Staff review indicates that the incremental 
contribution to cumulative impacts would be the additions to the existing studio 
residential unit thereby increasing the habitable square footage from the existing 588 
.square feet to a total of 1,239 square feet. In the comparable case of· residential 
development with a guest .residential unit, the proposed 1,239 square feet is well 
beyond the 750 square feet allowed in the past by the Commission for guest or second 
residential unit development on a lot with a large primary residence. The impacts such 
as additional traffic, sewage disposal, public access and recreational use needs, 
associated with the development of the residential addition in this area are applicable in 
this case. The existing lot is already developed with eight residential units. Potential 
impacts to traffic, parking, sewage disposal, public access and recreational use needs, 
and other coastal resources would be correspondingly increased by the addition 
proposed on site. It is unclear if there is adequate covered and uncovered parking on 
the site for all of the existing eight (8) residential units including the proposed addition to 
the subject unit. Because. the applicants are proposing to double the size of the 
existing residential unit, additional occupants beyond the anticipated one person are 
expected. A residence with over 1,200 square feet will likely include more occupants 
than a smaller residence with only between 500 to 600 squ~re feet of habitable space. 
Therefore in this case, the increase in square footage beyond the maximum 750 square 
feet and the addition of a bedroom and new residential related rooms to this studio 
residential unit will increase the intensity of use of this unit and will result in adverse 
cumulative impacts to coastal resources and public access to and along the coast. 
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Special Condition number five (5) requires the applicant to submit revised plans to 
eliminate the residential addition to this existing residential unit which is proposed to be • 
mov~ on a temporary basis and relocated on the same site after the slope remediation 
and a new foundation is completed. The elimination of the residential addition will 
ensure that this residential unit will not include new residential related rooms and will 
remain less than the maximum 750 square feet allowed by the Commission for second 
units approved in the past on lots with other residential development. 

The Commission finds that the proposed project, as conditioned, will not create impacts 
to coastal resources on· an individual or cumulative basis, and therefore, the 
Commission finds the project meets the third test of Section 30250. Thus, Commission 
finds that the proposed project, as conditioned, is consistent with Sections 30250 and 
30252 of the Coastal Act. 

D. Public Access 

One of the basic mandates of the Coastal Act is to maximize public access and 
recreational opportunities along the coast. The Coastal Act has several policies that 
address the Issues of public access and recreation along the coast. 

Section 30210 of the Coastal Act states: 

In carrying out the 11K1Uirement of Section 4 of Article X of the CaiNomla Constitution, • 
maximum access, which shall b8 conspicuously posted, and recreational opportunities 
shall be provided for all the fHIOple consistent with public safety needs and the need to 
protect public rlghtl!l, rlghtl!l of private property ownetS, and natural resource areas from 
O'!eruse. 

Section 30211 of the Coastal Act states: 

Development shall not Interfere with the public's right of access to the sea where acquired 
through use or legislative authorization, Including, but not limited to, the use of dry sand 
and rocky coastal beaches to the first line of terrestrial vegetation. 

Section 30212 of the Coastal Act states (in part): 

(a) Public access from the nearest public roadway to the shoreline and along the coast 
shall be provided In new development projects except where: 

(2) adequate access exists nearby ... 

Section 30220 of the Coastal Act states: 

Coastal areas suited for water-oriented recreational activities that cannot readily be 
provided at Inland water areas shall be protected for such uses. 

Coastal Act sections 30210 and 30211 mandate that maximum public access and 
recreational opportunities ·be provided and that development not interfere with the • 
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public's right to access the coast. Likewise, section 30212 of the Coastal Act requires 
that public access to the sea be provided, except where adequate access exists 
nearby. Section 30211 provides that development not interfere with the public's right of 
access to the sea including the use of dry sand and rocky coastal beaches. Section 
30220 of the Coastal Act requires coastal areas suited for coastal recreational activities, 
that cannot be provided at Inland water areas, be protected. 

All projects located between the first public road paralleling the coast and the coast that 
require a Coastal Development Permit must be reviewed for compliance with the public 
access provisions of Chapter 3 of the Coastal Act. The Commission has required 
public access to and along the shoreline in new development projects and has required 
design changes in other projects to reduce Interference with access to and along the 
shoreline. As noted, Section 30210 imposes a duty on the Commission to administer 
the public access policies of the Coastal Act in a manner that is "consistent with ... the 
need to protect ... rights of private property owners ... " The need to carefully review the 
potential impacts of a project when considering imposition of public access conditions 
was emphasized by the U.S. Supreme Court's decision in the case of Nollan vs. 
California Coastal Commission. In that case, the court ruled that the Commission may 

·legitimately require a lateral aceess easement where the proposed development has 
either individual or cumulative impacts which substantially impede the achievement of 
the State's legitimate interest in protecting access and where there is a connection, or 
nexus, between the impacts on access caused by the development and the easement 
the Commission is requiring to mitigate these impacts . 

The Commission's experience in reviewing shoreline residential projects in Malibu 
indicates that individual and cumulative impacts on access from such projects can 
include among others: encroachment on lands subject to the public trust, thus, 
physically excluding the public; interference with natural shoreline processes which are 
necessary to maintain publicly-owned tidelands and other beach areas; overcrowding or 
congestion of such tideland or beach areas; and visual or psychological interference 
with the public's ability to use beach access and cause adverse impacts on public 
access. 

The subject property is located seaward of the first public road paralleling the coast, 
Pacific Coast Highway, and the coast. However, the property is not directly on the 
coast as a private mad is located at the base of the bluff, Malibu Cove Colony Drive, 
and a series of beachfront residences are developed seaward of the private road. As 
proposed by the applicants, this project will not extend residential development any 
further seaward than the existing residential unit located on the terrace area above the 
former coastal bluff. 

The proposed project must be judged against the public access and recreation policies 
of the State Constitution, Sections 30210, 30211, 30212, and 30220 of the Coastal Act. 
The beaches of Malibu are extensively used by visitors of both local and regional origin 
and most planning studies indicated that attendance of recreational sites will continue 
to significantly increase over the coming years. The Commission must protect those 
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potential public rights to and along the coast by assuring that any proposed 
development along the shoreline does not interfere with or will only minimally interfere • 
with those rights. Because the subject site is located on the terrace of a former coastal 
bluff and other residential properties and development exists between the subject 
property and the ·shoreline, this project has no effect on lateral public access along the 
coast. 

Regarding parking on-site for the residents of this property, the site appears to Include 
adequate covered and uncovered pa~ing for the existing residential unitS. As required 
by special condition number five (5), no additional residential ·square footage or 
bedrooms are allowed on this site. Therefore, public parking along the frontage road, 
Pacific Coast Highway will not be affected by the proposed project. Thus, the proposed 
project will not affect public parking on public roads located along the beach for the 
public wishing to access the beach in this area. 

Regarding vertical public access. from Pacific Coast Highway to the beach, the project 
site is located about 2,000 feet west of a vertical public accessway, Escondido Beach 
that has historically been used by the public to access Escondido, Malibu Colony, and 
Paradise Cove Beaches. Additionally, there is one vertical accessway that leads from 
Latigo Shore Drive to the Beach located about a half mile to the east of the subject site. 
A second vertical access from Pacific Coast Highway to Corral Beach Is located further 
to the east, about one mile of the subject site. These. two accessways lead to Latigo 
Beach and Corral State Beach. Therefore, vertical access to the beach exists nearby. • 
The subject property is not adjacent to the beach as Malibu Cove Colony Drive, and a 
series of beachfront residences ·are developed seaward of the private road, all of which 
is located seaward of the subject property. Therefore, vertical access to the beach from 
the subject property is not possible. 

Therefore, the Commission finds that the proposed project, as conditioned, will have no 
individual or cumulative impacts on public access to or along the coast, and is thus, 
consistent with Sections 30210, 30211, 30212, and 30220 of the Coastal Act. 

E. Septic System 

The Commission recognizes that the potential build-out of lots in Malibu, and the 
resultant installation of septic systems, may contribute to adverse health effects and 
geologic hazards in the local area. The Coastal Act includes policies to provide for 
adequate infrastructure including waste disposal systems. Section 30231 of the 
Coastal Act states that: 

The biological productivity and the quality of coastal waters, streams, wetlands, estuaries, 
and lakes appropriate to maintain optimum populations of marine organisms and for the 
protection of human health shall be maintained and, where feasible, restored through, among 
other means, minimizing adverse effects of waste water discharges and entrainment, 
controlling runoff, preventing depletion of ground water supplies and substantial • 
Interference with surface water flow, encouraging waste water reclamation, maintaining 
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natural vegetation buffer areas that protect riparian habitats, minimizing alteration of natural 
streams • 

Section 30250(a) of the Coastal Act states in part that: 

New residential, ... development, ... shall be located within, ... existing developed areas able 
to accommodate It ... and where It will not have significant adverse effects, either Individually 
or cumulatively, on coastal resources. 

The proposed development includes disconnecting and reconnecting the subject 
residential unit from an existing septic system to provide for adequate sewage disposal. 
The applicants propose to reconnect the subject residential unit to the septic system 
after the slope remediation and new pile foundation is constructed and the residential 
unit is relocated to its former site. The applicants have also submitted a conceptual 
approval for the sewage disposal system from the Department of Environmental Health 
Services, City of Malibu, dated December 24, 1998. This approval indicates that the 
sewage disposal system for the project in this application complies with all minimum 
requirements of the City of Malibu Plumbing Code. 

The Commission has found in past permit actions that compliance with th.e health and 
safety codes will minimize any potential for waste water discharge that could adversely 
impact coastal waters. Therefore, the Commission finds that the proposed septic 
system is consistent with Sections 30231 and 30250 of the Coastal Act. 

• F. Local Coastal Program 

• 

Section 30604 of the Coastal Act states that: 

a) Prior to certification of the local coastal program, a coastal development permit shall 
be Issued if the Issuing agency, or the commission on appeal, finds that the proposed 
development Is In conformity with the provisions of Chapter 3 (commencing with 
Section 30200) of this division and that the permitted development will not prejudice the 
ability of the local government to prepare a local program that is in conformity with the 
provisions of Chapter 3 (commencing with Section 30200). 

Section 30604(a) of the Coastal Act provides that the Commission shall issue a Coastal 
Permit only if the project will not prejudice the ability of the local government having 
jurisdiction to prepare a Local Coastal Program which conforms with Chapter 3 policies 
of the Coastal Act. The preceding sections provide findings that the proposed project 
will be in conformity with the provisions of Chapter 3 if certain conditions are 
incorporated into the project and accepted by the applicant. As conditioned, the 
proposed development will not create adverse impacts and is found to be consistent 
with the applicable policies contained in Chapter 3. Therefore, the Commission finds 
that approval of the proposed development, as conditioned, will not prejudice the City's 
ability to prepare a Local Coastal Program for Malibu which is also consistent with the 
policies of Chapter 3 of the Coastal Act as required by Section 30604(a) . 

G. California Environmental Quality Act (CEQA) 
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Section 13096(a) of the Commission's administrative regulations requires Commission 
approval of Coastal Development Permit application to be supported by a finding 
showing the application, as conditioned by any conditions of approval, to be consistent 
with. any applicable requirements of the California Environmental Quality Act (CEQA). 
Section 21 080.5(d)(2)(A) of CEQA prohibits a. proposed development from being 
approved If there are feasible alternatives or feasible mitigation measures available 
which would substantially lessen any significant adverse effect which the activity may 
have on the environment. 

The Commission finds that, the proposed project, as conditioned will not have 
significant adverse effects on the environment, within the meaning of the California 
Environmental Quality Act of 1970. Therefore,· the proposed project, as conditioned, 
has been adequately mitigated and is determined to be consistent with CEQA and the 
policies of the Coastal Act. 
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EXHIBIT NO. 13 
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UNDALL LANDSCAPE DESICN 
9C19 EUQ.lD ST .. SU.rrE 6 
SANTA MONICA. CAUF. 9IM03 
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pr<oPt9se'"P SLOPE REPAIR REMEDIATION 
For 26926 Pacific Coast Hwy. #4-99-035 

Coggptugl Bes;gmRRctipn & BoyEtttptjgp wjtb Ngtiye Plgnta 

SLOPE PLANI MATERIALS LIST 

SYMBOL SIZFJSPAQNG BOTANICAU COMMON NAME 

1 . SG. HETEROMELES ARBtmFOLIA/TOYON, OR, 
MYRICA CALIFORNICA/PACJFIC WAX MYRTLE 

2 lG. 04'·0" O.C. RHUS INTEGRIFOLIA/LEMONADEBERRY 

3 SEED ENCELIA CALJFORNICA/COAST SUNFLOWER 

4 SEED ERIOGONtJM P ARVIFOLIUM/COAST 
BUCKWHEAT 

5 SEED ERIOGONUM CINEREUM/ ASHY-LEAF 
BUCKWHEAT 

6 lG. 05'· 0" O.C. A TRIPLEX LENTIFORMIS BRSWERI/ 
QUAIL BUSH 

7 lG. 05' • 0'' O.C. EL YMUS CONDENSA TUS/ GIANT WILD RYE 

8 lG. ®3"- 0" O.C .. LUPINUS LONGIFOLIUS/BUSH LUPINE 

NOTE: A SEED MIX MAY BE ADDED TO THE MATERIALS ABOVE WHICH WOULD CONSIST 
OF: ESCHSOiOLZIA CALIFORNICA/CALIFORNIA POPPY; 

LUPINUS SUCCULENTUS/SUCCULENT LUPINE; 
PHACELIA P ARRYI/ PARRY'S PHACELIA; 
AND, NEMOPHILA MENZIFSU/BABY BLUE EYES 
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