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STAFF RECOMMENDATION FOR CEASE AND DESIST ORDER 

CEASE AND DESIST ORDER: 

RELATED VIOLATION FILE: 

PROPERTY LOCATION: 

PROPERTY DESCRIPTION: 

PROPERTY OWNERS: 

CCC-99-CD-04 

V -4-SBC-98-050 

1603 Posilipo Lane 
Montecito, Santa Barbara County, CA 93108 
APN 007-372-01 (Exhibit 1) 

The property is a .39-acre shoreline parcel offPosilipo 
Lane in the Montecito area of Santa Barbara County. 
The property has 106 feet of ocean frontage. There is a 
single-family residence on the parceL 

Stanley Harfenist and Jean Lippka Harfenist, Trustees 
of the Harfenist Family Trust 

VIOLATION DESCRIPTION: Refusal to extinguish a "Revocation of Offer to 
Dedicate." 

SUBSTANTIVE FILE DOCUMENTS: Coastal development permit file No. 166-13 

STAFF NOTE: 

The Commission issued CCC-99-CD-02 against the subject property on March 10, 1999. Prior to 
the Commission's consideration of the order on March 10, 1999, Anthony C. Fischer, on behalf 
of the Harfenist Family Trust, wrote the Commission a letter dated March 3, 1999. Mr. Fischer 
contends that he contacted Commission staff and was told by staff to send twenty-five copies of 
his letter directly to the Carmel Mission Inn, the location of the March Coastal Commission 
meeting, so that the Commission could consider points raised in his letter prior to taking action on 
CCC-99-CD-02. 

Commission staff has investigated Mr. Fischer's contention and has determined that United 
Parcel Service (UPS) delivered Mr. Fischer's package containing the March 3, 1999, letter to the 
Carmel Mission Inn's front desk personnel on Friday, March 5, 1999. The Commission's March 
meeting commenced on Tuesday, March 9, 1999. For some unknown reason, the UPS package 
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was not delivered to the Commission at its meeting until Thursday, March 11, 1999, a day after 
the Commission voted unanimously to issue Cease and Desist Order No. CCC-99-CD-02. 

Staff has reviewed Mr. Fischer's letter and sees no reason to alter its recommendation that the 
Commission issue a cease and desist order to restrain this Coastal Act violation. Most of the 
arguments raised in the March 3, 1999, letter already have been discussed in the findings the 
Commission adopted to support its issuance of CCC-99-CD-02. 

However, it is clear Mr. Fischer's letter should have been but was not received by the 
Commission prior to issuing Cease and Desist Order No. CCC-99-CD-02. Therefore, staff 
recommends that the Commission rescind COO No. CCC-99-CD-02 and conduct a new hearing 
to allow consideration of the Harfenists' contentions and arguments. Staff further recommends 
that the Commission issue a new order, CCC-99-CD-04, to replace CCC-99-CD-02. 

In Mr. Fischer's letter, the Harfenists argue that the date and location of the hearing are 
"inappropriate, improper and apparently intended to impose an undue burden upon a property 
owner." They contend that there is no reason not to schedule this action for the Commission 
meeting scheduled to take place in Santa Barbara in June 1999. The Harfenists allege that the 
Commission is using the location of the hearing "to impose a penalty for property owners merely 
protecting their property interest." 

• 

Staff disagrees with the Harfenists' contention that location and date of action are designed to 
impose unfair burdens upon alleged violators of the Coastal Act or to serve as a form of penalty 
for violating the Coastal Act. Formal enforcement orders are scheduled for Commission action 
only after Commission staff has exhausted all available informal administrative tools to resolve 
the underlying Coastal Act violation case. In the subject case, Commission staff contacted the • 
Harfenists to see if they wished to resolve the underlying Coastal Act violation, and the 
Harfenists responded they chose not to do so. Therefore, Commission staff had no choice but to 
schedule this violation case for appropriate and timely action by the Commission at the earliest 
possible date in order to halt the continuing nature of an ongoing Coastal Act violation activity. 

Further, there is nothing in the Coastal Act or the Commission's administrative regulations that 
allows an alleged violator subject to proposed formal Commission enforcement action to dictate 
where and when said action will occur. 

I. SUMMARY 

The subject violation consists of 1) the recordation by the Roths, predecessors in interest to the 
Harfenists, of a "Revocation of Offer to Dedicate" and 2) the Harfenists' stated unwillingness to 
extinguish or nullify the revocation. The Logginses, original permittees and predecessors in 
interest to both the Harfenists and the Roths, recorded the Offer to Dedicate lateral access (OTD) 
to satisfy the terms of a coastal development permit previously issued by the Commission. 

Commission staff requested that the Harfenists execute a document that would rescind or 
extinguish the Revocation. Mr. Harfenist told staff that he was unwilling to do so. Accordingly, 
staff sent a letter notifying the Harfenists of staffs intent to commence a proceeding for the 
Commission to issue a Cease and Desist Order pursuant to section 30810 of the Coastal Act to 
resolve the subject Coastal Act violation. 
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The proposed order would require the Harfenists to cease and desist from l) undertaking any 
future activity that is inconsistent with any permit previously issued by the Commission; and 2) 
participating further in any way in any activity previously undertaken with respect to 1603 
Posilipo Lane, Montecito, Santa Barbara County, that is inconsistent with any permit previously 
issued by the Commission. The order would direct the Harfenists to execute and record a 
document that would 1) cancel completely the effect of the Revocation of Offer to Dedicate; 2) 
restore the affected offer of dedication to the status it had prior to the recordation of the 
Revocation; and 3) unconditionally waive, on behalf of themselves and all successors in interest 
and assigns, any and all claims that the offer to dedicate was rescinded or unacceptable at any 
time since its recordation on December 12, 1979. 

II. HEARING PROCEDURES 

The procedure for a hearing on a proposed Cease and Desist Order is outlined in Section 13185 of 
the California Code of Regulations (CCR), Title 14, Division 5.5, Chapter 5, Subchapter 8. The 
Cease and Desist hearing procedure is similar in most respects to the procedures that the 
Commission utilizes for permit and LCP matters. 

For a Cease and Desist hearing the Chair shall announce the matter and request that all parties or 
their representatives identify themselves for the record, indicate what matters are already part of 
the record, and announce the rules of the proceeding including time limits for presentations. The 
Chair shall also announce the right of any speaker to propose to the Commission, at any time 
before the close of the hearing, any question(s) for any Commissioner, in his or her discretion, to 
ask of any other speaker. The Commission staff shall then present the report and 
recommendation to the Commission, after which the alleged violator(s) or their representative(s) 
may present their position(s) with particular attention to those areas where an actual controversy 
exists. The Chair may then recognize other interested persons, after which staff shall respond to 
the testimony and to any new evidence introduced. 

The Commission should receive, consider, and evaluate evidence according to the same standards 
it uses in its other quasi-judicial proceedings, as specified in CCR section 13186, incorporating by 
reference section 13065. After the Chair closes the hearing, the Commission may ask questions 
as part of its deliberations on the matter, including, if any Commissioner chooses, any question 
proposed by any speaker in the manner noted above. Finally, the Commission shall determine, by 
a majority vote of those present and voting, whether to issue the Cease and Desist order, either in 
the form recommended by staff or as amended by the Commission. The motion, per staff 
recommendation or as amended by the Commission, as the case may be, if approved by a 
majority of the Commission, would result in issuance of the order. 

III. MOTIONS 

Staff recommends adoption ofthe following two motions: 

I move that the Commission issue Cease and Desist Order No. CCC-99-CD-04 as set 
forth in section V of the sta.ffreport. 

I move that the Commission rescind Cease and Desist Order No CCC-99-CD-02 . 
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Staff recommends a YES vote on both motions. An affirmative vote by a majority of the • 
Commissioners present is necessary to pass the motions. Approval of the motion will result in 
the issuance of the Cease and Desist order set forth in Section V, contained herein, and in 
rescission of CDO No. CCC-99-CD-02. 

IV. PROPOSED FINDINGS 

Staff recommends that the Commission adopt the following findings in support of its action: 

A. Site History 

On May 12, 1978, the South Central Coast Regional Commission granted Coastal Development 
Permit (COP) No. 166-13 to applicants Kenneth and Eva Loggins (Exhibit 2). The permit 
authorized the demolition of a slab from a previously removed residence and the construction of a 
two-story single-family residence and detached garage with studio on the applicants' oceanfront 
property in Santa Barbara County, at 1603 Posilipo Lane in Montecito. Special Condition 1 of 
CDP No. 166-13 required that prior to issuance of the permit, the applicants record an offer to 
dedicate an easement for lateral public access along the beach extending from the mean high tide 
line to the seawall. 

On December 12, 1979, the Logginses recorded as Instrument No. 79-58241 an Offer to Dedicate 
an easement for public access (Exhibit 3), as required by Special Condition 1. The recorded 
offer was to run with the land, binding successors and assigns of the landowner. The offer also 
was to be irrevocable for a period of twenty-one years from the date of recordation. COP no. • 
166-13 was duly issued. 

Some time between December 1979 and January 1994, title to the property at 1603 Posilipo Lane 
formerly owned by Kenneth and Eva Loggins was transferred to Jesse and PatriciaN. Roth. In 
March 1994, title to the Posilipo Lane property was transferred to Stanley Harfenist and Jean 
Lippka Harfenist, trustees of the Harfenist Family Trust (Exhibit 4). 

B. Background 

In the spring of 1998, the Santa Barbara County Planning and Development Department was 
preparing to recommend to the County Board of Supervisors that the County accept seventy-two 
recorded offers to dedicate public access easements. These included the offer affecting the 
property at 1603 Posilipo Lane. In the course of preparing its recommendation, planning staff 
conducted title searches for the affected properties. A title search revealed that on December 8, 
1987, Jesse Roth and PatriciaN. Roth, then owners ofthe property at 1603 Posilipo, recorded as 
Instrument No. 1987-089922 a "Revocation of Offer to Dedicate" (Exhibit 5). Citing the U.S. 
Supreme Court's decision in Nollan v. Coastal Commission, issued on June 26, 1987, the 
Revocation states that the permit condition requiring the offer to dedicate was imposed in 
violation of law because it "does not meet the legal test of serving to reduce or eliminate adverse 
effects of the proposed use which effects by themselves could have justified denial of the permit." 
Therefore, the Revocation states, the offer recorded by the Logginses "shall have no further force 
and effect." 
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In September 1998, after the County notified affected landowners of its planned acceptance of the 
offers of dedication, Greg Mohr of the County planning staff received a telephone call on behalf 
of the Harfenists from a private land use agent. Mohr discussed with the agent the County's 
position that the Roths' recordation of the Revocation was improper. Mohr believes that the 
agent proceeded to advise the Harfenists of the County's position. 

On October 6, 1998, the County Board of Supervisors held a public hearing at which the Board 
was expected to adopt the proposed resolution accepting the seventy-two offers of dedication. 
While a number of the affected landowners publicly contested the Board's acceptance of the 
offers either by appearing or by submitting a written response, the Harfenists did not register any 
protest. At the conclusion of the hearing the Board adopted a resolution accepting forty-six of the 
offers of dedication, including that affecting the Harfenists' property. 

On November 4, 1998, Commission staff sent a letter to the Harfenists requesting their 
cooperation in undoing the Revocation (Exhibit 6). To spare the Harfenists the expense of 
document preparation and recordation, staff offered to prepare a recordable document that would 
extinguish or nullify the Roths' revocation, send it to the Harfenists for their review and 
execution, and submit the document to the Santa Barbara County Recorder's Office for 
recordation. 

In a telephone conversation on November 20, 1998, Stanley Harfenist informed Mary Travis of 
Commission Enforcement staff that he was unwilling to extinguish the Revocation. Travis 
advised Harfenist that in light of his decision the Commission intended to pursue appropriate 
enforcement action . 

On November 24, 1998, Commission staff sent to the Harfenists via certified and regular mail a 
Notice of Intent to commence Cease and Desist Order proceedings and a Statement of Defense 
form (Exhibit 7). Commission staff received the Harfenists' Statement of Defense on January 8, 
1999 (Exhibit 8). By a letter from their attorney, Anthony C. Fischer, dated March 3, 1999, the 
Harfenists reiterated their arguments in opposition to the staffs recommended cease and desist 
order (Exhibit 9). 

C. Staff Allegations 

The staff alleges the following: 

1. Stanley Harfenist, as Trustee, and Jean Lippka Harfenist, as Trustee, of the Harfenist Family 
Trust, are the co-owners of the property located at 1603 Posilipo Lane, Montecito, Santa 
Barbara County, CA 93108, APN 007-372-01. The property is within the coastal zone of 
Santa Barbara County. 

2. On December 8, 1987, Jesse Roth and Patricia N. Roth, the Harfenists' predecessors in 
interest in the property, executed and recorded a Revocation of Offer to Dedicate. 

3. The Roths, as successors in interest to the original permittees of COP No. 166-13, were 
subject to and bound by the terms and conditions of that permit to the same extent as said 
original permittees. Similarly, the Harfenists, in their capacity as co-trustees, and as 
successors in interest to said original permittees, are subject to and bound by the terms and 
conditions of that permit to the same extent as said original permittees. 
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4. Special Condition 1 of COP No. 166-13 required the original permittees, the Roths' and the • 
Harfenists' predecessors in interest, to record an Offer to Dedicate an easement for lateral 
public access and recreational use (OTD). The predecessor permittees duly executed and 
recorded the OTD, which, by its terms, runs with the land, binds all successors and assigns, 
and is irrevocable for a period of 21 years from the date of recordation. Thereafter, the 
original permittees accepted the benefits of the permit by constructing the improvements 
authorized thereby. 

5. By recording the Revocation, the Roths attempted to undo the mitigation required by the 
Commission as a condition of approval of CDP No. 166-13. By refusing to extinguish or 
nullify the Revocation, the Harfenists have ratified the Roths' action and adopted it as their 
own. 

6. The recorded Revocation constitutes an ongoing violation of the terms of COP No. 166-13. 

D. 

Activity that is inconsistent with the terms of a permit previously issued by the Commission 
constitutes a violation of the Coastal Act. In order to resolve this Coastal Act violation, the 
Harfenists must execute and record a document that would 1) cancel completely the effect of 
the Revocation of Offer to Dedicate; 2) restore the affected offer of dedication to the status it 
had prior to the recordation of the Revocation; and 3) unconditionally waive, on behalf of 
themselves and all successors in interest and assigns, any and all claims that the offer of 
dedication was rescinded or unacceptable at any time since its recordation on December 12, 
1979. 

Alleged Violator's Statement of Defense and Commission Response 

On January 8, 1999, the Harfenists, through attorney Anthony C. Fischer, submitted their 
statement of defense (Exhibit 8). The Harfenists reiterated their arguments in their letter to the 
Commission dated March 3, 1999 (Exhibit 9). 

1. The No/ian decision invalidated the permit condition. · 

The Harfenists base their unwillingness to extinguish the Revocation onNollan. They state that 
the offer of dedication was withdrawn "when the United States Supreme Court made its ruling 
regarding the invalidity of permit conditions for the reasons stated in the Opinion referenced in 
the Withdrawl [sic]." The Harfenists argue that theNollan decision provided the Roths with the 
ability to, in effect, challenge Special Condition 1 of CDP 166-13 by revoking the recorded offer 
to dedicate access. The Harfenists deny that the Commission had the authority to impose the 
permit condition, and they assert that the condition, "which violates the Constitution, was a 
nullity because it was in excess of the authority of the Commission." 

Commission response 

The Harfenists' interpretation of the legal effect of the Nollan decision upon persons in the 
position ofthe Roths is in error. 

• 

The Logginses had the ability and the opportunity to file a legal challenge contesting Special • 
Condition 1 ofCDP No. 166-13 at the time it was imposed by the Commission. Any such legal 
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challenge would have had to have been made pursuant to the terms and within the timeframe 
specified by Section 30801 of the Coastal Act. That section states: 

Any aggrieved person shall have a right to judicial review of any decision or 
action of the commission by filing a petition for a writ of mandate in accordance 
with Section 1094.5 of the Code of Civil Procedure, within 60 days after the 
decision or action has become final. (Emphasis added.) 

However, the Logginses did not file such a legal challenge. They accepted the permit as granted 
by the Commission, met all necessary conditions of approval including the recordation of the 
irrevocable offer of dedication in compliance with Special Condition 1, and performed the 
development authorized by the permit. A permittee who, like the Logginses, fails to challenge a 
permit condition within the appropriate limitations period loses the ability to challenge it later. 
(California Coastal Commission v. Superior Court (1989) 212 Cal.App.3d 1488.) A permittee's 
successors in interest, like the Roths and the Harfenists, are subject to this legal incapacity to the 
same extent as the permittee. (Ojavan Investors, Inc. v. California Coastal Commission (1994) 
26 Cal.App. 4th 516.) 

Furthermore, under California land use law, once a permittee has acquiesced in and accepted the 
benefits of a permit approval, he or she is deemed to have waived his or her right to challenge any 
requirement associated with that approval. (County of Imperial v. McDougal (1977) 19 Cal.3d 
505, 510-11.) 

Thus, once a permittee acquiesces in a permit and accepts its benefits, the burdens of the permit 
run with the land and bind both the permittee and all successors in interest. As successors in 
interest to the original permittees, the Roths were bound, and the Harfenists are also bound, by 
Special Condition 1 ofCDPNo. 166-13. 

Finally, in section 13166 of its administrative regulations, the Commission has provided a 
procedure by which permittees may seek amendments to previously approved permits. Under 
section 13166, a permittee may not unilaterally change the terms of a previously issued permit. 
The permittee must file with the Commission an application for an amendment to the permit. It is 
significant that neither the Roths nor the Harfenists have availed themselves of this procedure. 

The above-cited authorities conclusively refute the Harfenists' suggestion that the Noll an 
decision gave rise to a new legal justification for revoking the recorded OTD. Nollan did not 
establish a new limitations period within which all coastal development permittees who had 
previously acquiesced in and accepted the benefits of their permits could now challenge the terms 
or conditions of those permits. Nor did it establish an opportunity for permittees or their 
successors in interest to revoke either their or their predecessors' acquiescence in and acceptance 
of the benefits of the respective permit. For these reasons the Harfenists' reliance on theNollan 
decision is completely misplaced.1 

1 In Mr. Fischer's letter dated March 3, 1999, the Harfenists argue that recordation by the Roths of the 
Revocation of the OTD "was a rescission authorized under Civil Code sections 1691 and 1693" (italics in 
original). The cited Civil Code sections pertain to the rescission of a private contract. In issuing 
Commission Cease and Desist Order No. CCC-99-CD-0 1 (Judson/Parker; Stanford Farm Trust), the 
Commission found that these sections of the civil code do not provide a procedure for challenging an OTD 
requirement that is in addition to that specified in section 30801 of the Coastal Act. In making that finding, 
the Commission found that Judson and Parker/Stanford Farm Trust had not cited any legal authority that 
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2. Actions to accept the offer and to challenge the Revocation are untimely and 
unauthorized. 

The Harfenists contend that governmental actions to accept the offer to dedicate lateral easement 
or to challenge the Revocation of Offer to Dedicate I) were not timely, 2) were or are barred by 
the doctrine of estoppel and by failure to comply with applicable statutes of limitations, and 3) are 
"beyond the power of the governmental agencies involved." 

Commission response 

With respect to the County's resolution to accept the offer to dedicate a public access easement, 
the only time constraint that applies to the County's action to accept this or any other offer is the 
offer's expiration date. That date is set by the terms of the offer. The subject offer of dedication 
is, by its terms, "irrevocable for a period of 21 years, such period to run from the date of 
recordation of this offer." The date of recordation was December 12, 1979; thus the offer's 
expiration date was December 12, 2000. There is no other criterion, no statutory time limit, by 
which the County's action to accept the offer on behalf of the public may be deemed "timely" or 
otherwise. 

• 

The Commission also finds that the County's action to accept the offer, far from being "beyond 
its power," was in fact the foreseeable consequence of the offer's recordation. As stated in the 
recorded offer to dedicate, the permittees offered "an easement for public access to the local 
government in whose jurisdiction the real property lies .... " The offer further states, "The People 
of the State of California shall accept this offer through the local government .... " The • 
Commission again notes that the offer of dedication was a firm, irrevocable offer, recorded in 
compliance with a conditional requirement of a permit that the permittees did not challenge 
within the appropriate limitations period. By accepting the offer, the County is merely 
implementing the condition. 

With respect to this agency's action to "challenge" the Revocation and enforce the subject offer, 
the Commission is not barred from action by any failure to act within any applicable statutes of 
limitations. Although it is true that a substantial period of time has elapsed since the Roths' 
recordation in 1987 of the Revocation, the Commission was not in a position to know of the 
revocation at the time it occurred. The Commission has no evidence, nor have the Harfenists 
provided any evidence, that the Roths affirmatively notified the Commission of their action. 
Commission staff did not become aware of the Revocation until notified by the County, which 
discovered the Revocation in April 1998 through a title search on the subject property. 

It is appropriate and legal for the Commission to take an enforcement action for the purposes of 
rectifying a violation of the Coastal Act. The Roths undertook and the Harfenists have ratified 
and adopted as their own an action that constitutes a clear violation of the subject permit. It is 
entirely appropriate for the Commission to issue a cease and desist order pursuant to section 
30810 of the Coastal Act to halt the ongoing nature of the subject violation and require that the 
violative action be rectified. Civil Code section 3490 provides that "no lapse of time can legalize 
a public nuisance. . . ." The Court of Appeal has described the actions of public agencies 

would suggest otherwise. The Harfenists also have not cited any legal authority in the March 3,1999, letter • 
that would suggest otherwise. 
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administering contemporary environmental legislation as representing an exercise by the state of 
its traditional authority to abate nuisances. (CREED v. California Coastal Zone Conservation 
Commission (1974) 43 Cai.App.2d 306, 317-19.) Thus, the statute of limitations does not run in 
the case of an action to rectify an ongoing violation of the Coastal Act. 

Nor is the Commission estopped from challenging the Revocation that the Roths recorded and 
that the Harfenists have ratified and adopted as their own. The California Supreme Court has 
held that "unless a [governmental entity] has done an affirmative act or made an affirmative 
representation that induces reliance, no estoppel will be found." (In Re Marriage of Comer 
(1996) 14 Cal.41

h 504, 523.) In this matter there has been no affirmative act or representation by 
the Commission or its staff on which either the Roths or the Harfenists could have relied. 
Furthermore, the doctrine of estoppel is applied against the government only where justice and 
right require it, and it will not be applied if to do so would result in effectively nullifying a strong 
rule of policy adopted for the benefit of the public. (South Central Coast Regional Commission v. 
Charles A. Pratt Construction Co. (1982) 128 Cai.App.3d 830, 847-8.) The public access 
policies are among the strongest mandates within Chapter 3 of the Coastal Act. The subject 
violation is an attempt to undo a mitigation measure the Commission determined to be necessary 
in order for the development authorized by COP 166-13 to be found consistent with those 
policies. Therefore, the Commission maintains that application of the doctrine of estoppel in the 
present case would effectively nullify those policies? 

Finally, the Commission notes that in their Statement of Defense the Harfenists fail to specify the 
reasons why they believe the Commission's action to seek rectification of the subject violation of 
the Coastal Act to be "beyond its powers." To the contrary, this enforcement action against the 
Harfenists is well within the Commission's statutory authority as provided by section 30810 of 
the Coastal Act. 

The Commission finds that the Roths' recordation of the subject Revocation of Offer to Dedicate, 
and the Harfenists' ratification and adoption of that action as their own, constitute clear violations 
of the terms and conditions of previously issued COP 166-13. By issuing a cease and desist order 
to enforce the terms of its permit, the Commission is acting within its statutory authority as 
provided by section 3081 O(a) of the Coastal Act. Its action is not barred by estoppel, limitations, 
or any other applicable principle of law. 

2 In their Jetter of March 3, 1999, Harfenists for the first time raise the defense of "laches" to the 
Commission's issuance of a cease and desist order. It is well settled that, as in the case of estoppel, the 
equitable defense of laches "will not ordinarily be invoked to defeat a policy adopted for the public 
protection." (City and County of San Francisco v. Pacella (1978) 85 Cal.App.3d 637, 646.) Furthermore, 
to invoke the defense of laches a party must show not only unjustified delay but also that the delay has 
caused prejudice to the party and that the party has a good faith belief in the correctness of his conduct. 
(!d.) In this matter the "delay" in the Commission's challenge to the Roths' revocation action is fully 
justified in that the Commission Jacked any reason to know about it until the fall of 1998. (The Harfenists 
argue that, pursuant to Civil Code § 1213, the Commission had constructive notice of the Roths' 
recordation of their revocation document. However, under section 1213, recordation provides constructive 
notice only to "subsequent purchasers and mortgagees.") Nor have the Harfenists shown any "prejudice" 
from any such delay. Finally, at the time of their purchase of the property the Harfenists had no reason to 
believe that the Roths' revocation action was anything other than an unlawful act in clear violation of the 
Commission's permit. 

9 



Harfenist, Cease and Desist Order No. CCC-99-CD-04 
April 16, 1999 

3. The Commission's enforcement action is a violation of property rights and a waste 
of time. 

In conclusion, the Harfenists assert that "this entire process is a violation of property rights, a 
waste of governmental time, energy and funds." They allege that the Commission has not shown 
that its actions are in the public interest or serve the public welfare. 

Commission response 

In the above statement, the Harfenists essentially repeat their argument that the Noll an decision 1) 
provides a legal justification for their refusal to restore the OTD to its pre-revocation condition, 
and 2) precludes the Commission from issuing the proposed cease and desist order. For the 
reasons hereinabove discussed in sections D( 1) and (2), the Commission's action to enforce the 
terms of its permit does not in any way violate the Harfenists' property rights. 

To the extent that the Harfenists contend that the Commission's actions are contrary to the public 
interest, the Commission addresses that subject in Section F below. 

E. Impacts of alleged violation on Coastal Resources 

The activity that is the subject of this enforcement action is in direct conflict with the public 
access policies contained in Chapter 3 of the Coastal Act. 

The California Constitution, Article X, Section 4, provides: 

No individual, partnership, or corporation, claiming or possessing the frontage or tidal 
lands of a harbor, bay, inlet, estuary, or other navigable water in this State, shall be 
permitted to exclude the right of way to such water whenever it is required for any public 
purpose . . . ; and the Legislature shall enact such laws as will give the most liberal 
construction to this provision, so that access to the navigable waters of this State shall be 
always attainable for the people thereof 

In 1972, widespread public concern that development along the California coast was "excluding 
the right of way" to the shoreline provided the impetus for the passage of Proposition 20. 
Consequently, in passing the Coastal Act in 1976, the Legislature charged the Coastal 
Commission with protecting, maintaining, and enhancing public access opportunities to and along 
the coast, and enacted strong policies intended to protect the public's right of shoreline access and 
ensure that new development does not interfere with that right. Section 30210 of the Coastal Act 
provides: 

In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all of the people consistent with 
public safety needs and the need to protect public rights, rights of private 
property owners, and natural resource areas from overuse. 

Section 3 0212( a) states: 
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"Public access from the nearest public roadway to the shoreline and along the 
coast shall be provided in new development projects .... " 

To carry out its mandate to protect and enhance public access, the Commission reviews coastal 
development permit proposals for consistency with the Chapter 3 public access policies. In 
approving proposals for new residential subdivision and construction, the Commission has 
historically ensured that the public retains its right of access to and along the shoreline while still 
allowing residential development to locate near the shoreline. To mitigate the impacts of new 
development, the Commission has required permit applicants to record an offer to dedicate 
(OTD) an easement for public access to or along the shore. Over the past two decades, 1,269 
OTDs have been recorded statewide in connection with coastal development permit approvals. 

Recordation of an OTD constitutes only the first step in mitigating the impacts of a given 
residential development project. The second step occurs when a local government or suitable 
private non-profit entity accepts the OTD on behalf of the public. To date only about 25 percent 
of all recorded OTDs have been accepted. 

The Commission certified a Local Coastal Program for Santa Barbara County in 1982, and the 
County assumed authority for issuing coastal development permits. About ninety-nine OTDs 
have been recorded in the County as conditions of permit approval. However, before the recent 
actions of the Board of Supervisors to consider acceptance of seventy-two OTDs, the County had 
accepted only nineteen. In order to secure the remaining OTDs before they expired, the Board in 
1995 granted to the County Planning and Development Department $46,000 from its Coastal 
Resource Enhancement Fund to prepare a recommendation for acceptance of outstanding OTDs. 
After three years of review and preparation, County planning staff presented to the Board at its 
October 6, 1998, meeting a recommendation to accept seventy-two OTDs, including that 
affecting the Harfenists' property. 

By recording the subject Revocation of Offer to Dedicate, the Roths attempted to undo the 
mitigation required by the Commission as a condition of approval to COP 166-13 to which they, 
as successors in interest to the original permittees, were subject. Meanwhile the Roths continued 
to enjoy the benefits of that permit, namely the single-family residence the permit constructed 
under that permit. Although the Board voted to accept the access easement at 1603 Posilipo 
Lane, the Revocation creates a cloud on the offer to dedicate. By failing to extinguish the 
Revocation, the Harfenists are continuing to violate the terms of COP No. 166-13. They are 
repudiating the measure the Commission determined to be necessary in order to find the residence 
authorized by the permit consistent with the Chapter 3 policies of the Coastal Act. 

V. CEASE AND DESIST ORDER 

Staff recommends that the Commission issue the following Cease and Desist Order: 

Pursuant to its authority under Pub. Res. Code §30810, the California Coastal Commission 
hereby orders Stanley Harfenist and Jean Lippka Harfenist, Trustees of the Harfenist Family 
Trust, all their agents and any persons acting in concert with any of the foregoing to cease and 
desist from: 1) undertaking any future activity that is inconsistent with any permit previously 
issued by the Commission; and 2) participating further in any way in any activity previously 
undertaken with respect to 1603 Posilipo Lane, Montecito, Santa Barbara County, that is 

11 



Harfenist, Cease and Desist Order No. CCC-99-CD-04 
April 16, 1999 

inconsistent with any permit previously issued by the Commission. Accordingly, all persons 
subject to this order shall fully comply with paragraphs A, B, and C, as follows: • 

A. Refrain from engaging in any future activity that is inconsistent with any permit 
previously issued by the Commission. 

B. Within 30 days of the date of this order, allowing for extensions of the deadline by the 
Executive Director for good cause, submit for review and approval of the Executive 
Director a legal document that shall: 

(1) Cancel completely the effect of the Revocation of Offer to Dedicate. 

(2) Restore the affected offer of dedication to the status it had prior to the recordation of 
the Revocation notice. 

(3) Unconditionally waive, on behalf of themselves and all successors in interest and 
assigns, any and all claims that the offer of dedication was rescinded or unacceptable 
at any time since its recordation on December 12, 1979. 

C. Within 10 days of Executive Director approval, submit evidence of recordation of the 
approved legal document. 

Persons subject to the Order 

Stanley Harfenist; Jean Lippka Harfenist; and their agents. 

Identification of the Property 

The property that is the subject ofthis cease and desist order is described as follows: 

1603 Posilipo Lane, Montecito, Santa Barbara County, CA 93108. APN 007-3 72-0 I. 

Description ofUnpermitted Activity 

Refusal to extinguish a "Revocation of Offer to Dedicate," recorded on December 8, 1987, as 
Instrument No. 1987-089922. 

Term of the Order 

This order shall remain in effect permanently unless and until modified or rescinded by the 
Commission. 

Compliance Obligation 

Strict compliance with this order by all parties subject thereto is required. Failure to comply 
strictly with any term or condition of this order including any deadline contained in this order will 
constitute a violation of this order and may result in the imposition of civil penalties of up to SIX 
THOUSAND DOLLARS ($6,000) per day for each day in which such compliance failure 
persists. 
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Harfenist, Cease and Desist Order No. CCC-99-CD-04 
April 16, 1999 

Deadlines 

Deadlines may be extended by the Executive Director for good cause. Any extension request 
must be made in writing to the Executive Director and received by Commission staff prior to 
expiration of the subject deadline. 

Appeal 

Pursuant to Pub. Res. Code §30803(b ), any person or entity against whom this order is issued 
may file a petition with the Superior Court for a stay of this order. 

l. 
2. 
3. 
4. 
5. 
6. 
7. 

8. 
9 . 

Location of subject property. 
CDP No. 166-13. 

EXHIBITS 

Irrevocable Offer to Dedicate, recorded December 12, 1979, as Instrument No. 79-58241. 
Grant deed recorded March 1994; TRW REDI property data for subject property. 
Revocation of Offer to Dedicate, recorded December 8, 1987, as Instrument No. 1987-089922. 
Letter dated November 4, 1998, from Commission staff to Harfenists. 
Notice of Intent to commence Cease and Desist Order proceedings, dated November 24, 1998; 
enclosed copy ofCDP No. 166-13 . 
Alleged violators' Statement of Defense, received January 8, 1999. 
Alleged violators' letter dated March 3, 1999. 
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-------------
STATr OF CAI.IFORNIA ~CMUNO C. DROWN Jn .• Co--· C;)(i(orni<l Co<Jn::Jl Commiuiom - · 

SOU-TH CENTRAL COAST REGtOI'\IAL COMMSSSlON 
12:24 COAST VII.I.ACC ClACI.E. SUITE .lG 
~A BAR SARA, CALIFORNIA 93108 
..... OG9·S828 • 

COASTAL QEVELOPHEiiT PERMIT . 

. . . 

, 

··- .. . .. ' 

California Coastal Conmission granted to _..ljK .... E.,.NNO&,jrnr......,.._&~-·""'EV ...... A_.!._.O"""G~.wG~.~.n""fs..._ ___ _ 

Permit I . 166-13 ,·subject to the cond.itions set forth below,' for idevelopme~t.. 
- • . * • _·- . • - ., • ~ - • • .. • 

consisting of Demoi ish' slab from. pr~~-io~-~lY-:-~~~~~d·;~~;-cie·~~e-, a~~:i-construct 

a 2-story sjngle family dwe11in9 and detached garage with studio • 
. • 

• 
more specifically described in the application file in the Commission offices. 

1..-fl"""'~ ,.,!J The development is within the coasta 1 zone ·in · Santa Barbara County 
/Y ~ . u V'v's~ 16Q:i pos;npo Lane (APN 7-372-01) Montecito 

\ 
0 

After public hearing held on May 12, , !978, the Commission found that, 
as conditioned, 'the proposed. devetopment is 'in conformity \vith the provisions 
of Chapter 3 of the California Coastal Act of 1976; wi11 not prejudice the 

• 
ability of the local government having jurisdiction over the area to prepare 
a local coastal program that is in conformity \·lith the provisions of Chapte1"' 3 
of .the California Coastal Act of 1976; if beti·Jeen the sea and the public road 
nearest the sea, is in conformity with ~ne public access and public recreation 
policies of Chapter 3 of the California Coastal. Act of 1976; and either (l' 

-~ will not have any significant adverse impact on the environment. or {2) there 
are no feasible alternatives-or feasible mitigation measures available that 
wou·ld substantially lessen any significant adverse impact that the development 
as approved may have on the er:tvi ronment. · 

Issued on behalf of the South Central 

__ .IO.IjMa...,yJ-,..olool ... 2-· _, 197a. 

Coast Regional Coastal Commission on 

.· f.o;J t1~JL 
Carl C. Ji!trick 
Executive Director 

T~e undersigned permittee acknowledges receipt of the California Coastal Co~ission 
.. 

• 

Permit 1 166-13 , and fully understands its conten:S., inc1 udi r - .. --·-~_--_-_ _,_:_ ... _: -----...., 

• 
.. 

im;Josed •. · (Please return one signed copy to the South Central Coa EXHIBIT NO. ~ 
upon receipt of same, the pen=it card will be mailed t: ypu to po . "' 

Date rernittee 
CCC.·Cf1- CC)·Oif 

1 o~ a 
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. 
Permit I 166-13 , is subject to the following condi~ions: . . 
I. STANDARD COrlOITIONS. 

•. . ... 
• 

1. Assigr.;nent of Permit ... This permit may not be assigned to another 
person e.xc;ep~ as provided in Cal. Admin. Code, Title 14, Section 13.170. 

2. Uotice of Receipt and Acknowl edaement. Construction authorized by 
this permit sha 11 not co111mence until a copy of this permit, signed by the 
permittee or authorized agent, acknowledging receipt of the permit and accept-
ance of i.ts contents, is returned to the Conmission. · . . 

3. Expiratio.n. If construct1on has not commenced,. this permit· wii 1 
expire two (2) years from the date on which the Commission voted on the 
application. Application for extension of this permit must be made prior to 
the expiration date. 

4. Construction. All construction must occur in accord with the pro­
posal as set forth in the app1 ication for permit, subject to any special con­
ditions set forth below. Any deviations.frcm the approved plans must be re­
viewed by the Commission pursuant to Cal. Admirr~ Code, Title 14, Sections 
13164 - 13168.. . 

. . 
II. SPECIAL CONDITIONS. 

• 

1. Prior to the issuance of a coastal permit the applicant shall record 
,wtth the County of Santa Barbara an offer to dedicat~ an easement for 
~ateral public access along the beach in a manner approved by the Executive 
Director of the Regional Commission. The width of .this offer shall be • 
from the mean high tide line to the sea wall along tne beach. 

~ms· 

The complete Permit Fee of S must be .submitted to 
the Commission. You have previously submitted S ____ __ 
PLEASE ENCLOSE THE REHAHlOER ( S -v' -) WITH YOUR 
S!GliED COPY OF THE PO:R!HT FOR.M. f o;J t

1
MJL 

CARl· C • 11 E i EXHIBIT NO. ., 
Exec.utive ( ..<.. 

----·------- -- ------ --·- ---··-- -·---·- -·· .. ~ 

(CC • '11- C l>-06-f 

=t oF ~ 
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I RECORDATION REQUESTED BY AND MAIL TO: 

0~~~9-58241 

UEC 12 2 01 PH '79 
1 California Coastal Commiuion 

I
! SOUTH CENTRAL COAST REGIONAL COMMISSION 

73.5 STAT! STllEET 

OFf'lCI:.l RECORDS · 
SANTA 3AE9AiU CO.,CALIF. 

HOWj\rtO C.!oj£fiZEL 
ClERI(·RECORDER 

I. U.UO.t. 8UILCING. SUITI! 612 

l I SANTA !..WAltA. CA 93101 

I 
2! 

I 
3~ 

I 
4i 

sj 
e\ 

I 
7i 

~------- ~-- ~------------

OFFER TO DEDICATE' 

I. \~HEREAS EVA AND KENNETH LOGGINS is/are the record 

owner(s) of rea1 property located at 1603 Posilipo Lane, Montecito 

and more specifically described in Exhibit A, which is attached hereto and 

incorporated by reference; and 

II. WHEREAS, the South Central Coast Regional Commission is acting 

8 on behalf of the People of the State of.California; and 

9 III. WHEREAS, the People of the State of Ca1 ifornia have a le·~al 

10 inter~st in the lands seaward of the mean high tide line; and 

11 

12 

13 

IV. t4HEREAS, pursuant to the Ca 1 i forni a Coasta 1 ,;ct of 1975, the 

Owner(s) applied to the Commission for a coastal deveiopment permit for a 

development on the real property described above; and 

14 V. WHEREAS, a Coastal Development Permit No. 166-13 was granted 

15 on May 12, 1978 by the Corrmission in accordance \'lith the Staff 

16 Recommendation on the permit application, which is attached hereto as Exhibit 

17 Band incorporated by reference, and subject to the foliowing condition: 

18 

19 

I 
I 

! . 

I 

R E c ~01 

P~ior to the issuance of a coastal permit, the applicant shall record 
w1th the County of Santa Barbara an offer to dedicate an easement for 
lqte~_ 1 public access along the beach in a manner approved by the 

YEkec ·, . e Director of the Regional Conmission. The width of __ this offe .. r 
shalt. from the mean high tide line to the sea wall a-long the-.beach 

• 

21 
DEC -: ., 1~'7s 

2~ t :~l 

c;.~a~';1 ;;, 
CL ... ff, 

COM. 1~: I -:-:s 
VI. 

SOillH , ~!ill@!l~ f i rs t 

25! 
i 
I 

v r r. 

WHERE.A.S, the rea 1 property described above is 1 ocated between 

public road and the shoreline; and 

WHER[.\S, und.er the po 1 i ci es of Section 30210 throuoh 30212 of the 

26 i 
I 

27j 
i 

2a; 

California Coastal Act of 1976, public access to the shorel EXHIBIT NO. 3 

the coast is to be maximized and in all new development pro 

Cc c .. qq, C1) •Q}f 
I 

291 I Of Cf 



! 
i 
I 
j 
I 

page two 

! 1 1 between the first pub 1 i c road and the shore 1 i ne provided; and 
i 

2 l VIII. WHEREAS, the Commission found that but for the imposition of the 
I 

3J above condition the proposed development could not be found consistent with 
i 4 i the public access provisions of Section 30210 through 30212 and that a 

5 I permit could not therefore have been granted. 

61 NOW, THEREFORE, in consideration of the granting of Perm1 t No. 166-13 

7, to the Owner(s) by the Commission, the Owner(s) hereby offer to dedicate an 
I 

8 I easement for public access to the local government in whose jurisdiction 
I 

9 ! the rea 1 property 1 i es, an.y other pub 1 i c agency of the State of Ca 1 i forni a, or 
i 

10 i a private association approved by the Commission. Said easement is more 
I 

~ i particularly described in Exhibit C, which is at:ached hereto and incorporated 
I 

12; by reference. 
I 

13! This offer to dedicate shall run with the iand, and be binding upon the 
I 

I 
14' Owner(s), his/their heirs, assigns or successors in interest. The People 

! 
i 

151 of the State of California shall accept this offer :hrough th~ local governme 

15 any public agency, or a private association approved by the Commission or its 

17 successor in interest, whichever accepts the offer first. This offer shall 

18 

19: 

2o I 
2~ I 

I 
I 

22 i 
i 

. 23! 
i 

24 i 

251 
I 

251 
27! 

! 
28 ~ 

I 
i 

29! : 

be irrevocable for a period of 21 years, such period to run from the date of 

recordation of this offer. 

This offer of dedication is made subject to the condition that the first 

offeree to accept the offer may not abandon the public access easement granted 

by su<:h acceptance;_provided, however, that if said offeree should at any 

time determine that it cannot or will not use said easement said offeree 

shall grant the easement to the local government, any other public agency 

or a private association approved by the Commission or its successor in 

interest. Once granted to the original offeree, the oublic access easement 

shall run with the land and shall be binding on the grantor'~' ..--------. 
successors, and assigns. EXHIBIT NO. 3 

;1 or 'I 
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• 
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l.l 
2 

3 

4 

5 

6 

79-5824{;.· l 

DATED /.,.1-~ . . .. 

SI~ED: ~~ owN · · ~ 

OWH-r-~;fi ~4~ 

7 STATE OF CALIFORNIA 

a I coUNTY oF 
On , before the undersigned. a Notary Public 
--------------------

10 in and for said State personally appeared -------------

ll , known to me to be the person( s) whose names are 

l2 

lZ 

14 

15 

16 

17 

1S 

19 

20 

2l. 

22 

23 

24 

25 

26 

27 

2S 

29 

subscribed to the within instrument, and acknowledged that they executed 

the same. 

Notary Public 1n and for sa1d County ana State 

I 

EXHIBIT NO. 3 

cct:.. 'tCJ ... cl)-o·-'1 
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79-5f241 

STATE OF CALIFORNIA l 
Lcs Ar.geles 1 ss. 

~OUNTYOF.----------~----------1 
i\~,....c.-.:-...o..,... 1"': 1979 

Cr. __ ~---~-~-·-··-----·-----,.-~·;,.· .,.....,...._...,.,_"TT"" ':r.'.f!:~.!!te· tl'>e c!'lGI:r:..ij;:".:-:1.' Notal")' Put;1i<:: in :and for Yid Sute. 
pc:-.,~..a•iy :.r~t:.:tr~J ::: • ....,~·t..K ~ ~· • S:..~...::...L 
\,;:no\llr,"" to~ to b-: :he?=~~-- ,.,hr~ n&.rr..: ___ ;~--- _•wb-o:.:ri~ to tho: withf~ ir,•~r..:n·"~L a, :h< 

t AUoir~ __ :r. !!.-::': vf _ _J:.£.!1~~.i"r',P~....!...--..:.-.1GS T'.;":. 
• ' :md a.:LnowledAC'd 10 me thl)l_ .Jl'§!_,..b-;.:ribed tho= r.Ao::_ 
t t/en.,..\~-n : t l)"""'!"t"- ("'" . or __ ~.;.:.~:~_::_::_•_~-~!...~~tM-tc:o u. :ndr-1- ... 

• anc. _!1:: -~-- ..:>...,., r..a~X __ "' A!ttr."..cy_ i..., ft.cl. 
~ . . ! WIT~ESS my 'll:.rr:C. ,..,;.:i.:ll !et.J. 

t ' ;l i-· , 
Sizr;;Q U,.A. 

\ 

.. __ _,__-~ ... .._. 

~ .. '. , ' 

.. , 

ccc. ... crcr- co-oa; 
Lf OF' 1 

• 

• 



79-58241 

STAT£ OF CAUMJlNIA } 

-
___ Lo __ s __ An __ ~_e_l_e_v________ ~-COUm'YOF 

1>.--
t 

On_ DQQ<iiti!?G!' 11! 1 ~7 ~ .. •• :,~gr!. meN, tbeS~GE1 • a Nocary P:lbllc In and for Wd St&tt. 
pcnnca.li y a..ppcared -..:= J... L. ~ t.. f\ • • L ... " .. 

·known 1..:> me to be the :-enon- •:X. l'a.C"IC ~ S subscribed to the within ir.stru~t. ;u tho: 
~ Anorney __ b bet of Ev~ Lf"'\gg_ ... ~'"" ~ _ .. 
x . ;an<! acL'">O"'O' le.:i~ ~..:> me 1 h:a 1 b e .., !:11cribed tbe ::::~.me_ 
; ' of :S ·; 2:: !.c? E: Z i:; 5 thereto u ~L 
;! arx!_ ,_,.; "' 0'10'11 rwne_ a.s A~:;,rney- in h;t . . ~· 

. ~ WTrnESS mzr___:;;· . 
S~t~~__;_ _____ _ 

~-~.~~.-:-~~ 
'; , "" ' : ... 't I ·:: ~· ~!.,., ,, 

.. ; . ~: ..... 

cc.c.- ,.,. .. c. t> .. ol.f 

s of q 
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l. 

a 
3 

4 

5 

6 

7 

a 

... __ -........ -.-, .. -. --------1.-~;y~ =j_· -· -- ·--- _________ f;.-e/--. -. ~ -- --~ -----.-·. 
79-58241 

This is to certify that the offer to dedicate an interest in real 

property made by the Offer to Dedicate Easement dated December 11, 1979 

· from Eva and Kenneth Loggins tc the People of the State 

of California, is hereby acJcnowtedged by the undersigned officer on 

behalf of the South Central Coast Regional Conmission pursuant- .to authority 

conferred by the Comnrission when it granted Permit No. 166-1 3 on 

May 12, 1978 and that the Conmission consents to recordation 

thereof b!· ~ts duly authorized officer. 

9 Dated: December 12, 1979 

lO 

lJ. 

l2 

l3 

14 

• 

STATE OF CAUFORNIA 

COUNTY OF SANTA BARBARA 

E.xecut1 ve Oi rector 

South Central Coast Regional Commissi 

·l5 

15 

17 On. __ __,;D;.;;e.-ce.m .. b;.;;:e.:..r_1;.;2~·....;.;19~7..;:.9 ________ , before the undersigned. a 

lS Notary Public in and for said State personally appeared Carl C. Hetrick 

l9 known to me to be the Executive Director of the South Central Coast Regional 

20 Coumission and known tc me to be the person who executed the within 

2l. instrument on behalf of' said Comissior1p acknowledged· to me to be the same. 

22 Witness- my hand and. offi d aT seat • 

as 

24. 

25 

26 

27 

as 

• 

OrFICIAL SEAL 

Cecile Marie McQuilliams­
NoTARY P\JBLIC. CALifORNIA 

PRINCIPAL OrFIC£ IN 
SANTA BARBARA COUNTY 

·t~y Commtssion bpires September 25. 1981 
EXHIBIT NO. 3 

CCC • qq .. C 1)·0't 

b OF- 't 
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.. ".. . ... . .. .. 

OESCR I PTION 
··---~----Exhibit .... 

PARCEL or-.E: 

. . . . 

~ . 
·.~ . . . 

79-5824i .. 
.... .. 

THAT PORTION Of LOT· It OF HATANZA PROPERTY, IN TtiE COUUTY OF SAUTI .. 
BARBARA, STATE OF CALI'FORNIA, ACCORDING TO THE 11AP THEREOF RECORDED 
IN BOOK 3, PAGE 30 OF HAPS AND SURVEYS, IN THE OFFICE OF THE COUUTY 
RECORDER OF SAID COUNTY, DESCRIBED AS FOLLOWS! 

'BEGJUNING AT THE SOUTH\-IEST CORNER OF TtfE TRACT OF LAND CONVEYED TO 
RICHARD SYKES BY DEED RECORDED FEBRUARY 8, 1905, Ill OOOK 96, PAGE 
263 OF DEEDS, THENCE IN AN EASTERLY DIRECTtOtl ALOUG TfiE SOUTH LHtE 
OF SAID TRACT (SAID SOUTH LINE BEING ALSO DESCRIBED AS THE SEASHORE) 
106.0 FEET, MORE OR LESS, TO THE WEST SIDE OF A CEf.tEUT FLUHE; TJtEUCE 
NORTH 1 58' WEST ALONG THE WEST SIDE OF SAID FLUME 205 FEET, HO~E 0~ 
LE 5 S, TO THE SOUTtt LINE OF THE SOUTHERN PACIFIC· RA l LROAO RIGHT OF 
\.,AY, THENCE SOUTH 81 50' WEST 76.24 FEET, MORE OR LESS,. TO THE \-.'EST 
LlUE OF SAID TRACT OF LAND AS AFORESAID l:ONVEYEO TO SYKES BY THE 
DEED HEREINBEFORE REFERRED TO; THf'NCE SOUTH 0 10' WEST 175.37 FEET 
TO THE POINT OF 8EGII'INJNG. 

EXCEPT ALL THE PETROLEUH, NAPHTHA, ASPHALTUM, HALTH.A- 1 · GAS AtlO ALL 
f.1IUERALS AND MINERAL DEPOSIT SITI,JATED ON OR. UNDER SAJD PREt-11SES 
OR ANY PART THEREOF. 

PARCEL Tt/0: 

A RIGHT OF WAY FOR ALL THE USES AND PURPOSES OF A PRIVATE ROAD OVER 
MID ALONG THE 3 0 FOOT STRIP OF LAND EX TENDING FROM THE COUNTY ROAD 
KlfO\·m AS THE COAST HIGHl-IAY UJ A SOUTHERLY DIRECTION TO TnE SEASHORE, 
AND DESCRIBED IN THAT CERTAIN DEED FROM RICHARD SYKES AND FA~NY 
SYKES TO lOA KAY S\·/JFT, DATED JANUARY 4, 1906, Af~O RECORDED IU BOOK 
113, PAGE 153 OF DEEDS, RECORDS OF SAID COUNTY. 

PARCEL THREE: 

AN EASEHENT FOR (tiGRESS Atm EGRESS ALOtJG A R I GilT OF WAY 18 FEET IN 
\>1 l DTII EXTENDING FROI-1 THE EAST Llfll:: OF PARCEL ONE AOOVE I>ESCR I AED, 
IN Afl E/\5 TERL Y D l RECTI ON ALONG THE SOU Til OOUNDA~Y L HIE OF THE 
SOUfllf:fH~ PACIFIC RAILROAD RJGIIT OF WAY TO CONNECT WIHI SAID 30 FOOT 
PRlVJ\TE ROAD tiEREIN BE'FORE MENTIOUEO. 

EXHIBIT NO. 3 

CCC .. 'l'J ... C f)·O/.f 
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EXHIBIT B . 

KENUETH & EVA LOGGINS, 9200 Sunset Blvd., Suite 1000, Los 
Angeles, cA. 9oo69 
LOCATION: 1603 Posilipo Lane (APN 7-372-0t) ~1ontecito, Coun. 
of Santa Barbara · · ·· . 
PROJECT: Demolish slab from previously removed residence 
and construct a 2-story single family dwelling and detached 
garage with studio. 

Lot size: 
Bu11ding coverage: 
Lp~ coverage: 
Grqss structural area: 

. He}ght: 
Zoning: 
G.P. 
Water: 
Sewer: 

19,800 sq. ft. 
3108 sq. ft. 
4608 sq. ft. 
5807 sq. ft. 
31 ft 1 average finished grade 
R-1 
Residential 
Montecito County Water District 
Montecito Sanitary District 

This project, as conditioned, will raise no substantial coastal 
issues and will be in conformity with the Coastal Act of 1976. 
CONOITIOrt: 
1. Prior to the issuance of a coastal permit the applicant 
shall record with the County of Santa Barbara an offer to 
dedicate an easement for lateral public access along the 
beach in a manner approved by the Executive Director of the 
Regional Commission. The width af this offer shall be from 
the mean high tide line to the sea wall along the beach. 
PJ1f rp 

; 

•• 
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EXHIBIT C 

-- ----- ------ --------. . 
l I. SPECI.\L CONOITtm:s. 

- . 
1. Prior to the issuance of a coastal pennit the applicant shall record 
.wtth the County of Santa Barbara an offer to dedicate- a.n easement for 
-lateral public access along the beach in a manner approved by the Executive 
Director of the Regional Commission. The width of .this offer shall be 
fr.om the mean high tide line to the sea wall along the beach • 
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SUBJECT PROPERTY INFORMATION 

1) Property: 1603 POSILIPO LN, SANTA BARBARA CA 93108-2912 C028 

APN: 007-372-01 Use: SFR 

County: SANTA BARBARA, CA Tax Rate Area: 78-012 Total Value: $2,101,832 

Census: 14.00 Prop Tax: $21,362.58 Land Value: $1,262,337 

Map Pg: 21-A3 Delinq Tax Yr: lmprv Value: $839,495 

NewPg: 997-A4 Exemptions: HOMEOWNER Assd Yr: 1997 

Phone: %Improved: 39% 

Owner: HARFENIST STANLEY & JEAN LIPPKITR 

Mail: 1603 POSILIPO LN; SANTA BARBARA CA 93108-2912 C/0 %HARFENIST FAM TR 

SALES INFORMATION 

LAST SALE PRIOR SALE 

IMPROVEMENTS 

Bldg/Liv Area: 3,799 

Transfer Date: 03/14/94 

Sale Pricefrype: 

Document#: 

Document Type: 

1st TDfrype: 

Finance: 

Junior TO's: 

Lender: 

Seller: 

Title Company: 

Transfer Info: 

SITE INFORMATION 

Improve Type: DETACHED 

Zoning: 

County Use: 0100 

Bldg Class: 

01/18/94 #Units: 

$1,677,200 UNKNOWN # Bldgs: 

4472 # Stories: 

TRUSTEE'S DEED $/SF: 

Yrblt/Eff: 

Total Rms: 

Bedrms: 

Baths(F/H): 

Fireplace: 

Pool: 

BsmtArea: 

Construct: 

Flooring: 

AirCond: 

Heat Type: 

Quality: 

Lot Size: A0.39 

Lot Area: 17,330 

Parking: DETACHED 
Condition: 

Park Spaces: 2 Style: 

2 

83 

8 

3 

4 

4 

1 

FORCED AIR 

GOOD 

GOOD 

TUDOR 

• 

• 

Flood Panel: Site Influence: VIEW Other Rooms: DEN;FAMIL Y 
ROOM;DINING ROOM 

Phys Chars: 

Legal: 

Comments: 

TILE ROOF COVER;STUCCO EXTERIOR;PUBLIC WATER;PUBLIC SEWER;COVERED PATIO;RANGE 
OVEN;DISHWASHER;DISPOSAL; 

TR MONTECITO BEACH 
EXHIBIT NO. Lt 
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Copyright © 1996-98 Experian Page: 1 of 1 



• 

i9e7-aas922 
~tNT A 8.\RBA.IL\ CO. C~. 

rn1 DEc -s ffl n: oa 

Jesse Roth 
1603 Posilipo Lane 
Montecito, Cali~c~ni• 93108 if 

REVOCATION OF OFFER TO DEDICA~ 

I }2/05/87 
2 f2/0B/67 
l IUOS/E1 

WHEREAS, the undersigned (hereinafter "OWNER") are the 

owners of certain real property located at 1603 Posilipo Lane, 
. 

Iv!ontecito, ~alifornia (hereinafter "REAL PROPERTY'•), which is 

mor~ !'Sp~ci fic~_lly (l_escr..i.~d in Exhibit 11 A, 11 attached hereto ana 

incorporated herein by reference; and 

WHEREAS, OWNER'S predecesso: in interest, Eva and Kenne1:.h 

Loggins, were granted a Coastal Development Permit No. 166-13 on 

May 12, 1978, by the South central Coastal Re~ional coastal 

Convnission (hereinafter "COASTAL COMMISSION") to develop the 

REAL PROPERTY; and 

WHEREAS, one of the conditions imposed by t~e CO~STAL 

COMMISSION on the granting of said Coastal Development Permit 

was that Eva and Kenneth. Loggins were required to record with 

the County of Santa Baroara an offer to dedicate an casement for 

lateral public access along the beach, from the mean high tide 

Enc to t.he sea wall along the beach (hereinafter 110FFER TO 

DEDIC1>.TE11
); and 

WHERE~S, Eva and Kenneth Loggins complied with said 
. 

condition by recording the O~fER TO DEDIC~TE on December 12, 

1979 1 as Instrument No. 79~58241 in santa Barbara Count 

Ei.oo 
J.,OC 
(1.00 

Official R~cords; and EXHIBIT NO. 5 

1 

-

cc..c.-qq_c.1>-04 
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WHEREAS, s•id Of?ER -.ro D!D!CA"l'Z was acknowledged by the 

Executive Oircct~r of the CO~TAL COMMISSION, but said OFFER TO 

DEDlCATE has not to this dAte been accepted by the People of the 

State of California, nor by the local governm&nt in whose 

jurisdiction the REAL PROPERTY lies,. nor by any other public 

agency of the ~ta~e of California, nor by any private 

association approved by the COASTAL COMMISSION; and 

WHEREAS, the condition requiring said OFFER TO DEDICATE 

Supreme court of the United states in the case of Nollan et ex. 

v. Califo~nia Coastal C~~ission, 55 U.S.t.W. 5145 (June 26, 

1987), in that said condition does not meet the legal test of 

serving to reduce or eliminate adve:se effects of the proposed 

use which effects by themselves could have justified denial of 

the permit. 

NOW, THEREFORE, by reason of the !oreqoing, OWNER hereby 

revokes said OFFER TO D~ICATE. Said OFFER TO DEDICATE shall 

have no further force and effect. 

Dated: 

EXHIBIT NO. 5 
2 

• 

• 
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STATE OF CALIFORN!,. 

COtTN'I"'l Of SANTA BARBARA 

On NOVEMBER 23, I 967 , before the undersigned, a Notary 

Public in and for said State personally 

appeared __ ~J~ES~S=E~R~O-TH~A~NO~PA~T~R~ICul~A.~N~RO~I~H ______ ___ 

, known to me to be the persons 

whose names are subscribed ~o the with~n instrument. and 

acknowledged ~hat they executed the same. 

ll.C J..n r;pct for said 
Stat:e {/ 

. ~·i; 
OFF ICtAL SEAl. l 

VERA J. CASSIDY 
NOTARY F>UBUC·CALIFORNlA 

SANTA BARBARA COUNT; 
fdy C~~~m~~m:on Elllires ttl:. 26. 1969 

3 
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ilfUIN Of LOf • Of' MAT NitA NortlfY 1 IM Ttl£ COV'Iff O' SAint, 
,,, IJAfl _. c;AC.IPQ«HIA, AC:CC*DUII& TO Ttotl HAJI' THCIIO' Jt(CClllOE"O 

J, '¥1 Jl Gl' KVS NfO SUI¥tYI, IN TH!" O"ICf Of THC COUU'fY 
• ,., ~ao CCMiln, orsca r uo AS f'ot..Lows: 

~ AT THC SOUtHWUT COJUIU 0' Tllf UAC:T Of LAHO COftVUtO TO 
"! nas S'C' DiE\i "lCOIPeO HtiUJAIIY I, UU1 IU •oo.: !6, F'tVH 
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· • · "E OF CALIFORNIA - THE RESOURCES AGENCY PETE WILSON, Governor 

,LIFORNIA COASTAL COMMISSION 
4& REMONT STREET, SUITE 2000 

SAN FRANCISCO, CA 94105-2211 

.CE AND TOO (4151 904-5200 

• 

• 

November 4, 1998 

Stanley Harfenist, Trustee 
Jean Lippka Harfenist, Trustee 
Harfenist Family Trust 
1603 Posilipo Lane 
Montecito, CA 93108-2912 

Subject: Illegal recordation of Revocation of Offer to Dedicate public access easement 

Dear Mr. Harfenist and Ms. Harfenist: 

I am writing on behalf of the California Coastal Commission regarding the recorded offer to 
dedicate a public access easement affecting your property at 1603 Posilipo Lane in Santa Barbara 
County (APN 007-372-01) . .. 
As you know, the Santa Barbara County Board of Supervisors recently voted to accept a number 
of recorded offers to dedicate ·public access throughout the County, with the intention of 
eventually opening them for public use. These included the offer Kenneth and Eva Loggins, the 
previous owners of your property, recorded on December 12, 1979 as Instrument No. 79-58241 . 
The Logginses recorded this offer pursuant to a special condition imposed on Coastal 
Development Permit No. 166- I 3, which the Coastal Commission granted to them in 1978, and 
which authorized construction of the residence at 1603 Posilipo Lane that you now own. 

In the course of preparing a staff recommendation for the acceptance of the outstanding offers of 
dedication, the Santa Barbara County Planning Department conducted title searches for the· 
affected properties. A title search revealed that in 1987 Jesse and Patricia Roth, then owners of 
16b3 Posilipo, recorded as Instrument No. 1987-089922 a "Revocation of Offer to Dedicate," 
which stated that the offer recorded by the Logginses "shall have no further force and effect." 

Greg Mohr of the County Planning Department has informed me that last September, after the 
County had notified affected landowners of its planned acceptance of the offers of dedication, he 
received a telephone call on your behalf from a private land use agent responding to the County's 
notice. Mr. Mohr discussed with the agent the County's position that the Roths' recordation of 
the "Revocation" was improper. That is the position of the Coastal Commission as well, on the 
grounds that the Logginses recorded their offer of dedication in compliance with a permit 
condition, the statute of limitations for challenging the permit condition expired long ago, and the 
offer was to be irrevocable for a period of twenty-one years and binding upon all successors in 
interest. 

Mr. Mohr believes that your agent concurred with the County's view of the facts and advised you 
of the County's position. We appreciate that you did not contest the County's acceptance of the 
offer to dedicate public access easement on your property. However, the revocatic.n your 
predecessors in interest recorded creates a cloud on the otTer to dedicate. The revocation also 
constitutes a violation of the California Coastal Act. EXHIBIT NO. h 

ccc-crq- c)- o_Lf 
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Stanley Harfenist and Jean Lippka Harfenist 
November 4, 1998 
Page2 

The Coastal Commission is responsible for enforcing its permit conditions. Therefore, we would 
like to solicit your cooperation in correcting this illegal act affecting your property and thereby 
removing any uncertainty about the validity of the offer of dedication. We propose that our legal 
staff prepare a recordable document that will extinguish or nullify the Roths' revocation. After 
you have reviewed and signed the document and had your signatures notarized, we will have the 
document recorded by the Santa Barbara County Recorder's Office. Our intent is to spare you 
the expense of document preparation and recordation, as you are not the parties responsible for 
the revocation recordation. 

I hope that you will be willing to assist us in resolving this matter and enabling the County to 
proceed with its efforts to provide public shoreline access. Please contact me at ( 415) 904-5294 
at your earliest convenience to discuss the matter. Thank you for your cooperation. 

Sincerely, 

Mary Travis 
Statewide Enforcement Analyst 

cc: Greg Mohr, Santa Barbara County Planning Department 

EXHIBIT NO. {, 
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·-I -STATE ji:)F CALIFORNIA- THE RESOURCES AGENCY PETE WILSON, Govern< 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT STREET, SUITE :ZOOO 
SAN FRANCISCO, ":A &4105·2219 

.VOICE AND TOO (41!) 104·5200 

. ,. 

• 

• 

REGULAR AND CERTIFIED MAIL (Article No. P 121 002 780) 

November 24, I 998 

Stanley Harfenist, Trustee 
Jean Lippka Harfenist, Trustee 
Harfenist Family Trust 
1603 Posilipo Lane 
Montecito, CA 93108-2912 

SUBJECT: Notice of Intent to commence Cease and Desist Order proceedings; 
Coastal Act Violation File No. V-4-SBC-98-050 

Dear Mr. Harfenist and Ms. Harfenist: 

• 
This letter is to notify you of the intent of the California Coastal Commission to commence Cease and 
Desist Order proceedings as a ccmsequence of an action by one of your predecessors in interest that the 
Executive Director of the Commission has determined constitutes a violation of the terms of a coastal 
development permit issued for your property (APN 007-372-0 I) at 1603 Posilipo Lane, Montecito. Santa 
Barbara County. This violation consists of I) the recordation by Jesse Roth and Patricia Roth on December 
8, 1987, as Instrument No. 1987-089922, of a Revocation of Offer to Dedicate affecting your property, and 
2) your November 20, 1998 statement to Commission staff that you are unwilling to extinguish or nullify 
the revocation. 

On December 12, 1978, Kenneth Loggins and Eva Loggins, the original permittees and predecessors in 
interest in the property at 1603 Posilipo Lane, recorded as Instrument No. 79-58241 the irrevocable offer of 
dedication to which the above-described action pertains. The Logginses recorded the offer to fulfill the 
requirements of Special Condition I of Coastal Development Permit (CDP) No. 166-13, which the South 
Central Coast Regional Commission granted to them on May 12, 1978 (enclosed). The Logginses accepted 
the permit, and they constructed the project the permit authorized. The offer of dedication, by its terms, 
runs with the land, binds all successors and assigns, and is irrevocable for a period of twenty-one years 
from the time of recording. --

By a letter dated November 4, 1998, Commission staff requested that you record a document that would 
extinguish or nullify the Roths' Revocation. In a telephone conversation on November 20, 1998, you 
informed Commission staff that you are unwilling to extinguish the Revocation. By failing to extinguish or 
nullify the Revocation, you are continuing to undo the mitigation required by the Commission as a 
condition of approval ofCDP No. 166-13, to which you, as successors in interest to the Logginses, are 
subject. 

Pursuant to California Public Resources Code section 30810, the Commission has the authority to issue an 
order directing any person to cease and desist if the Commission, after public hearing, determines that such 
person has engaged in "any activity that.. .is inconsistent with any permit previously issued by the 
commission .... " 

Therefore. by this letter, Commission staff is notifying you of its intent to commence a proceeding to 
recommend that the Commission issue a Cease and Desist Order pursuant to section 30810. 

EXHIBIT NO. T-
CCC .-qCf:O C ,._ O'l 
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Stanley Harfenist and Jean Lippka Harfenist- Notice of Intent to commence Cease and Desist Order proceedings 
November 24, 1998 

A cease and desist order issued pursuant to section 30810 would require that you rescind or extinguish the 
recorded Revocation within a specified time frame. 

You should also be aware that, in addition to its authority to issue cease and desist orders, the Coastal Act 
authorizes the Commission to initiate legal action to seek injunctive relief and civil penalties in response to 
any violation of the Coastal Act or of any permit or order issued under the authority of the Act. Pursuant to 
section 30820(aX2) of the Coastal Act, the Commission may seek civil penalties of up to $30,000 for any 
violation of the Coastal Act or of any permit issued under its authority. Under section 30820(b), any 
person who knowingly and intentionally violates the Coastal Act or any permit issued under its authority 
may be subject to a penalty of up to $15,000 per day. Additionally, section 30821.6(a) of the Coastal Act 
authorizes the Commission to seek a penalty of up to $6,000 per day for any violation of a cease and desist 
order. 

In accordance with the Commission's regulations, you have the opportunity to respond to the staff's 
allegations as set forth in this notice by completing the enclosed Statement of Defense form. California 
Code of Regulations section 1318J(a) requires the return of a completed Notice of Defense form. The 
completed Statement of Defense form must be received by this office no later than January 4, 1999. 
Should you have any questions, please contact Mary Travis at (415) 904-5294. If you change your position 
on this issue and decide to rescind or extinguish the Notice of Rescission, please contact Ms. Travis so that 
we may postpone formal enforcement action. 

Sincerely, 
• 

c::~ 
Chief Deputy Director 

Enclosures 

EXHIBIT NO. ':/-

d.. oF 4 

• 

• 



-----------
STATr OF C:AliJ:OANIA -~Jilorni_, Coom<~l Commissjo,ns • 

SOUTH CENTRAL. COAST REGIONAL. COMMISSlON 

• 

1%24 COAST VILI....AGt CinCL£. SUIT! JG 
$AHTA BARBARA, CAUFORNIA s:noa 
alOSI 909·582:8 • 

.. 
• 

o# . . 
COASTAL GEVELOPMEUT PERMIT -

•••. -- ! •. ; .- - • : •• - .. "' • 

--' :_· · ... :...:..- --- .• -;:(-2"- absent) 
8 to 0 ' the On __ M ... a~y~12-.,,...._-19TS. by a vote of~ 

. . .. .•. 

California Coastal Conmission granted to KENNrnt & EVA 1 QGGU!S 
• • </:. 

Permit I . 166-13 ; subject to the conditions set forth below,' for 'development. 
• .. , . , \" •. ~..... ';'.;. • • .,. *'"'..: ~; - ~· "! : :,. .;. : ~: "'v "~ •• • : 

consisting of Demoi ish· sl~b from previ-ously removed resi"dence a·nd 'construct 

a 2-story sjngle family dwelling and detached garage with studio. 

' more specifically described in the application file in the Commission offices. 

y)-'Y.,rJ ,..,J The developr:lent is within the coastal zone ·in· Sant2 Barbara Courrty 
.>. )cv " ?. -rr ~ ~ • . ( ) . U ~ .~.z., at 16QA Posjlipo LaneAPN 7-372-01 Montec1to 

• 

Vv' 
\ c 

• 

• 

After public hearing held on May 12, , T978. the Commission found that, 
as conditioned, ·the proposed development is in conformity with the provisions 
of Chapter 3 of the California Coastal Act of 1976; win not prejudice the . 
ability of the local government having jurisdiction over the area to prepare 
a local coastal program that is in conformi!y \·rith the provisions of Chapte.,.. 3 
of .the California Coastal Ac:t of 1976; if be~·,een the sea and the public road 
nearest the sea, is in conformity with tne pubiic access and public recreation 

. policies of Chapter 3 of the California ·CoastaL Act of 1976; and either <n 
-~ will not have any significant adverse impact on the environment, or (2} there 

are no feasible alternatives-or feasible mi!ioation measures available that 
wou·ld.substantially lessen any significant adverse impact that the development 
as approved may have on the e~vi ronment. · 

Issued on behalf of the South Central 

__ .... M.~o~oo~a._y_J.~.~2,.., __ ,, 197 8• 

Coast Regional Coastal Commission on 

.· toJ t1Piidl 
Carl C. ~trick 
ExeC'..rti ve Oi rect.cr 

rJ:e undersigned permittee acknowledges recei;:r~ of the california Coastal Ccmr.tission 
.. 

Permit I 166-13 , and fu11y understands its conten:s., inc1udin 
EXHIBIT NO. 1-

• 

imposed.·· (Pi ease return one signed copy to the South ~ntral Coa-: 
upon receipt of same, the pen:i_t card wi11 be ::-.ailed -::. Y.ou to po: 

• 

Date rerni ttee 

cc.c.-~c:t .. c.1> -o4 

3 OF lf 



.. 

• 

Penni t I 166-13 

' - .. . 
, is subject to the following condi~ion~: 

I. STANDARD cormiTlONS. 

•. . 

• 

... 
• 

1. Assior..:1ent of Perinit. 'This permit may" not be assigned to another 
person exc;ep~ as provided 1n Cal. Admin. Code, Tltle 14, Sect'ion 1J.t70. 

2. r~otice of Receipt and Acknow1 edoement. Construction authorized by 
this permit sha11 not con1nence untll a copy of this permit, signed by the 
permittee or authorized agent, acknowledging receipt of the permit and accept-
ance of i~s contents, is returned to the Commission. · 

• 
• I 

i.. I 

3. Exoiratio.n. If construct1on has not coamenced, this permit· will 
expire t\vo {2) years from the date on which the Commission voted on the 
application. Application for extension of this permit must be made prior to 
the expiration date. . 

4. Construction. All construction must occur in accord with the pro­
posal as set forth in tile application for permit, subject to any special con­
ditions set forth below. Any deviations.from the approved plans must be re­
viewed by the Commission pursuant to Cal. Admin~ Code, Title 14. Sections 

. 13164 - 13168.. . 
. .. 

II. SPECIAL CONDITIONS. 

1. Prior to the issuance of a coastal permit the applicant shall record 
.wtth the County of Santa Barbara an offer to dedfcat~an easement for 
~ateral public access along the beach fn a manner approved by the Executive • 
Director of the Regional Commission. The width of this offer shall be 
from the mean high tide line to the sea wall along ·the beach. 

!!Vms· 

The complete Permit Fee of S must be .submitted to 
the Commission. You have previously submitted $ ____ _ 
PLEASE EHCLOSE THE REI·1AiiliJER ( S -c,' -} WITH 'YOUR 

SIG11ED COPY OF THE PER!HT FOR.M. rod f
1
l+·l 

CARL· C. 11 E EXHIBIT NO. ':1-
Exec'u t i ve I 

oF' 4 
--"- --·.-- -----·· -· 
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• 
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STATE OF CAUFORNIA- THE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
46 FREMONT STREET, SUITI! 2000 

SAN FRANCISCO, CA 14105-2211 

VOICE AND TOD 1•1SI *-1200 

STATEMENT OF DEFENSE FORM 

PETE WILSON, Gowmot 

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR 
WITH THE COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE 
COMPLETED AND RETURNED THIS FORM, (FURTHER) ADMINISTRATIVE OR 
LEGAL ENFORCEMENT PROCEEDINGS MAY NEVERTHELESS BE INITIATED 
AGAJNST YOlJ. IF THAT OCCURS, ANY STATEMENTS THAT YOU MAKE ON 
THIS FORM WILL BECOME PART OF THE ENFORCEMENT RECORD AND MAY 
BE USED AGAINST YOU. 

YOU MAY WISH TO CONSULT WITH OR RETAIN AN A TTORI'i'EY BEFORE 
YOU COMPLETE THIS FORM OR OTHERWISE CONTACT THE COMMISSION 
ENFORCEMENT STAFF. 

lbis form is accompanied by either a cease and desist order issued by the executive director 
or a notice of intent to initiate cease and desist odcr proceedings before the commission. This 
document indicates that you are or may be responsible for or in some way involved in either a .. 
violation of the commission's laws or a commission permit. The document summarizes what the 
(possible) violation involves. who is or may be responsible for it, where and when it (may have) 
occurred, and other pertinent information concerning the (possible) violation . 

This form requires you to respond to the (alleged) facts contained in the document. to raise 
any affirmative defenses that you believe apply. and to inform the staff of all facts that you 
believe may exonerate you of any legal responsibility for the (possible) violation or may mitigate 
your responsibility. This form also requires you to enclose with the completed statement of 
defense form copies of all written documents. such as letters, photographs, maps, drawings. etc. 
and written declarations under penalty of perjury that you want the commission to consider as 
part of this enforcement hearing. 

You should complete the form (please use additional pages if necessary) and return it no 
later than January 4, 1999, to the Commission's enforcement staff at the following address: 

Mary Travis, Legal Division, 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, Calirornia 941 OS 

If you have any questions, please contact Mary Travis at (415) 904~5294. 

1. Facts or allegations contained in the cease and desist order or the notice of intent that 
you admit (with specific reference to the paragraph number in such dornnu•nt\• 

EXHIBIT NO. g 

(C( -'let -c t> -o ll 
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Stanley Harfcnlst and Jean Uppli.a llarfc:nlst 
Nuvc:tnller 24. 1998 

The letter does not have numbered or itemized statements. However, 

the public record does confirm the existence of an offer to dedicate and 

a withdraw! of the offer when the United States Supreme Court made its 

ruling regarding the invalidity of permit conditions for the reasons stated 

in the Opinion referenced in the Withdraw!. 

2. Facts or allegatiOI,!S contained in the cease and desist order or notice of intent that you 
deny (with specific reference to paragraph number in such d~ument): 

That the Commission had authority to require the permit condition which 

led to the offer to dedicate. The condition, which violates the Constitution, 

was a nullity because it was in excess of the authority of the Commission. 

• 

• 

EXHIBIT NO. g 
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Stanley llarfcnist and Jean l.ippkn llorfenist 
Nov~mbcr 24. l9'l8 

3. Facts or allegations contained in the cease and desist order or notice of intent of which 
you have no personal knowledge (with specific reference to paragraph number in such 
document): 

EXHIBIT NO. 8 
3 



,. 
Stanley llarfcni~t and Jean l.lpph llarfenist 
November 24, 1998 

4. Other facts which may exonerate or mitigate your possible responsibility or otherwise 
explain your relationship to the possible violation (be as specific as you can; if you have 
or know of any document(s), photograph(s), map(s), letter(s), or other evidence that 
you believe is/are relevant, ·please identify it/them by name, date, type, and any other 
identifying information and provide the original(s) or (a) copy(ies) if you can: 

Actions of the governmental agencies to accept the easement or to 

challenge the withdraw! of the offer to dedicate were not timely and were/are 

• 

barred by doctrines of estoppel, failure to comply with applicable statutes 

• 

of limitations, and because the actions to accept and/or challenge the • 

withdraw! of the offer to dedicate are beyond the power of the governmental 

agencies involved. 

5. Any other information, statement, etc. that you want to offer or make: 

EXHIBIT NO. 8 
4 
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• 

• 
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S11111tcy llarfcni~t and Jean l.ippka llarfenlst 
Nnvcml>er 24. 1998 

6. 

This entire process is a violation of property rights, a waste of governmental 

time, energy and funds. There has been no showing that the actions 

you are taking are in the public interest or public welfare . 

• 

Documents, exhibits, detlarations under penalty of perjury or other materials that you 
have attached to this form to support your answers or that you want to be made part 
of the administrative record for this enforcement proceeding (Please list in 
chronological order by date, author, and title, and enclose a copy with this completed 
form): 

5 
EXHIBIT NO. g 
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,. Stanl~y Harf~nbt anu Jean l.ippl..a llarlenist 
November 24. JQ98 

Submitted by : 

Anthony C. Fischer, Esq. 

1811 State Street Suite C 

Santa Barbara, CA 93101 

Attorney for Stanley Harfenist and Jean Harfenist 

Tel: 805-682-0611 Fax: 805-682-7101 

6 
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ANTHONY C. FISCHER 
Attorney at Law 

1811 State Street, Suite C 
Santa Barbara, CA 93101 

(805) 682-0611 
FAX NO. (805) 682-7101 

E-mail: fischlaw@silcom.com 
March 3, 1999 

Chairman Rusty Areias and Members MAR 1 l 
F 7999 

California Coastal Commission roltt· ·----------45 Fremont St. Suite 2000 
San Francisco, CA 94105-2219 

Hearing Date: March 10, 1999 
Hearing Location: Carmel Mission Inn, 3665 Rio Road, Carmel, CA 93923 
Item: CCC-99-CD-02-Harfenist Family Trust, 1603 Posilipo Lane, Santa Barbara 

County 

Dear Chairman and Members: 

The current owners of the above property object to the action recommended by your 
staff because of the following: 

o The date and location of the bearing are inappropriate, improper and apparently 
intended to impose an undue burden upon a property owner. There is no reason to 
schedule a bearing regarding this Santa Barbara County property in Carmel. The 
hearing seeks to adopt an administrative finding as a future basis for punitive action. 
This process is not fair. The property owner should not be prejudiced by the 
location of the bearing. It is already an unfair proceeding with a limit of five (5) 
minutes to speak. It is no secret that the staff, the legal division, has unlimited 
access to the Commissioners and can even go into "executive session" to control the 
results of the "hearing." To select a location 400 miles from the property with short 
notice, makes a multiple mockery of due process. 

o According to the schedule printed on the Commission web site, you will be in Santa 
Barbara County in June of 1999. Fairness and common sense would dictate that the 
Commission not use the location of the bearing to impose a penalty for property 
owners merely protecting their property interest. 

0 The facts regarding this property and the facts in the case of Nollan v. California 
Coastal Commission (1987) 483 U.S. 825 are, for all practical purposes, the same. 
The Commission imposed a condition regarding lateral beach access by the public as 
a condition of construction of a replacement house on an existing lot. In Nollan, the 
U.S. Supreme Court rejected each of the Commissions legal rationalizations of a 
"nexus" between the condition and the impact of the development. The condition, 

~------------~ 
EXHIBIT NO. C} 
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March 3, 1999 
California Coastal Commission 
Page 2 of 3. 
Barfenist 

which required an offer to dedicate to the local government an easement for public 
access, was determined to be null and void because the action of the Commission 
violated property rights protected by the Constitution. The fact that the property 
owner in Nollan had proceeded to build the house in reliance upon the permit, did 
not cause the U. S. Supreme Court to allow the taking. The use of a cease and desist 
order procedure by this Commission does not change the facts and the impact: an 
unconstitutional taking on facts already decided by the U.S. Supreme Court. 

o The current property owners purchased the property from a Trustee. Prior owners, 
years prior to the Trustee's sale, recorded a Revocation of the Offer to Dedicate. 
That action was a rescission authorized under Civil Code sections 1691 and 1693. 
The County and Commission had plenty of time after the recording of the 
Revocation and before the Trustee's sale, done after published and recorded notice, 
to take action. The concept of laches makes this untimely staff effort another "null 
and void" action. In addition, the current owners should not be pursued for the acts 
of others. 

0 

0 

0 

The action requested of this Commission by the staff of the legal division is to have 
dedicated to the County of Santa Barbara an interest in real property which was 
forced (in violation of the rights granted under the Constitution of the United States) 
to be offered. That offer was revoked on December 8, 1987, by recording a 
document with the County of Santa Barbara. Recording is the method of giving 
notice recognized by the laws of the State of California. (For example, Civil Code§ 
1213.) The current efforts are beyond the longest (10 year) period of limitation set 
forth in Code of Civil Procedure§ 315 and following. The Commission's time and 
the County's time has expired. 

This Commission, each Member, and each employee of the Commission,) is subject 
to the duty to uphold the Constitution of the United States and the laws of the State 
of California. Regarding the U. S. Constitution, as noted by the Court in Nollan, 
actions which are, or believed to be, publically supported or carried out in response 
to a belief that the public will benefit, do not change the applicable limits of "taking 
without compensation." The Constitution exists to provide protection. The 
Constitution should not be trampled upon in the rush to satisfy a desire of the 
majority or a "higher purpose" even if created by administrative regulations. No 
matter how you cut and weave together the administrative process, a taking without 
compensation has limits. Under the facts of this case, which mirror the facts in 
Nolan, the dedication was and is an unconstitutional taking. 

The laws of the State of California include Government Code§ 65909, amended in 
1983, which states: 

EXHIBIT NO. 'I 
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March 3, 1999 
California Coastal Commission 
Page 3 of 3. 
Barfenist 

"No local governmental body, or any agency thereof, may condition the 
issuance of any building or use permit or zone variance on any or all of the 
following: 

(a) The dedication of land for any purpose not reasonably related to the use 
of the property for which the variance, building, or use permit is requested. 

(b) The posting of a bond to guarantee installation of public improvements 
not reasonably related to the use of the property for which the variance, building, or 
use permit is requested." (See also Anza Parking Corporation v. City of Burlingame, 
et aL (1987) 195 Cal. App. 3d 855; 241 Cal Rptr. 175.) 

It should be noted that Anza Parking was decided in 1987, shortly before the 
Revocation was recorded in the instant case. The holdings of that case apply. 

Simply,§ 65909 is the on-going prohibition on the taking of property as requested by 
the staff recommendation. 

In conclusion, in view of the facts of this case and the timing, location, and 
procedure for this hearing, our request is that the Commission either deny or postpone 
action on the staff's request. In your consideration of this request, please be reminded of 
the views of the experienced Judge Kennedy as reported in Prosecutorial Zeal by Brae 
Canlen, "California Lawyer" (March 1999) •. Confronted with evidence that the Gang Unit 
of the San Diego District Attorney's Office was unusually successful in getting convictions 
of gang members and evidence that the Unit had distorted law and facts to obtain those 
convictions, Judge Kennedy wrote: "No government may contravene [the] law because it 
feels that there is a greater good to be achieved, that the end justifies the means. To allow 
the law to be so ill used would invite an evil thing into our daily lives." Prosecutorial Zeal, 
~'California Lawyer'' (March 1999) , at page 76. 

Anthony C. ischer 
Attorney 

EXHIBIT NO. q 

3 OF L.j 



Llerf\.-ASS~SSUI-1'\.t:CUI Uta -t:.tt;;\,;UVU~ L "'6'" 1 Ul 1 

SANTA BARBARi\ COlJNTY 
(}, . .,tu. ~fttt ",..,_."'*' s,... 

! 

!Document Number 
-
:Temporary Number 
Recording Date 
'Document Title 
iNumber of Pages 
!Reference 
Charge Catagory 

t 

!Name Type jjNames 

Kenneth A. Pettit 
Clerk-Recorder-Assessor/Registrar of Voters 

Elected 1994 

Official ncconl Index Search 
I' IIAPN ~~-019233 II 
jN/A liStat. Type 
jj03/15/1993 12:00:00 AM.O jjValue 
!!Notice of Default ltBookPage 

!12 jlM.I.D. 

II 1!CustNo. 

liN/A 1!. 

Additiunai Jnfurmatioll 

!0 1rorn. JEssE J :o ROTH, PATRICIAN 
,jR G HARRIS CO, DEFINED BENEFIT PENSION PLAN IE 

I 
IE j[COMMERCE ENTERPRISES, INC I 
: 
' 

. 

' 
li 
i! i 

' 'NDEF I 

1·~----

!N/A ! 

: 
:: I 
!! I 

j'OOOOOOOOOOOO 

fiN/A I 

!i ' 

I 

i 

! 

~ 
I 

i 
! 
I 
! 
i 
I 
I 

EXHIBIT NO. C} 

4 

.. ./red l30.htt'!.KJMSIU=.KlMS1U W3~U521 ~2E24t) 1521 3245~H&now=370Y6&UUocNumPrehx 3/4/YY 

• 

• 


