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SUMMARY OF STAFF RECOMMENDATION.

L. SUMMARY OF STAFF RECOMMENDATION: SUBSTANTIAL ISSUE

Staff recommends that the Commission determine that a substantial issue exists with respect to the
grounds on which the appeal has been filed, and that the Commission hold a de novo hearing,
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because the appellants have raised a substantial issue with the local government’s action and its .

consistency with the certified LCP.

Del Norte County approved a coastal development permit for the subdivision of a 26.94-acre
parcel into ten residential lots (approximately 20,000 square feet each in size) and a 22-acre
remainder lot. The appellants contend that the project is not consistent with the County’s certified
LCP, and have four main areas of concemn as discussed in greater detail below: (a) the subdivision
as approved would ultimately result in the placement of fill in wetland and riparian habitat for
residential uses, uses for which the LCP does not allow fill; (b) the development fails to protect the
riparian wetland habitat area; (c) feasible, less environmentally damaging alternatives to the
placement of fill within wetland/riparian habitat area were not examined as required by policies of
the LCP, and (d) one of the lots proposed in the subdivision does not meet the minimum lot size
standards of the LCP.

The Commission staff analysis indicates that the project, as approved by the County, raises a
substantial issue with respect to each of the contentions raised by the appellants.

The appeal is related to an LCP amendment affecting the zoning for the project site that the County
began processing simultaneously with the coastal development permit. The County approved the
permit, and the appeal was filed, prior to transmittal of the LCP amendment to the Commission.

To allow the Commission to act on the LCP amendment prior to its consideration of the appeal, the
applicant waived the time deadline for Commission action on the appeal. An LCP amendment was
subsequently transmitted by the County and certified by the Commission (Del Norte County LCP
Amendment No. 2-98 (Major). Although the currently certified LCP govern’s the Commission’s
substantial issue determination, staff believes that the appeal raises a substantial issue of
conformance with the LCP both as it existed prior to the LCP amendment and as amended.

The motion to adopt the Staff Recommendation of Substantial Issue is found on page 4.

2. SUMMARY OF STAFF RECOMMENDATION DE NOVO: APPROVAL WITH CONDITIONS

The staff recommends that the Commission approve with conditions the coastal
development permit for the proposed project on the basis that, as conditioned by the
Commission, the project is consistent with the County’s certified LCP and with the public
access and public recreation policies of the Coastal Act.

The staff analysis indicates that the proposed project is not consistent with the sensitive resource
protection policies and the minimum lot size standards of the LCP. However, staff believes the
proposed project would be consistent with the County’s LCP if conditioned to require the applicant

to submit a revised subdivision map that eliminates one of the ten proposed residential parcels

(Parcel J). The condition would result in a revised subdivision composed of nine residential

parcels and a remainder parcel, with all of the residential parcels located outside of the habitat

areas and conforming to the minimum lot size requirements of the LCP. Thus, adverse impacts
associated with the proposed project can be mitigated consistent with the provisions of the certified

LCP though special conditions. .
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The Motion to adopt the Staff Recommendation of Approval with Conditions is found on
Page 25.

STAFF NOTES:

1. Appeal Process.

After certification of Local Coastal Programs (LCP), the Coastal Act provides for limited appeals
to the Coastal Commission of certain local government actions on coastal development permits
(Coastal Act Section 30603).

Coastal Act Section 30603 provides, in applicable part, that action taken by a local government on
a coastal development permit application may be appealed to the Coastal Commission for certain
kinds of developments including developments located within certain geographic appeal areas,
such as those located between the sea and the first public road paralleling the sea or within three
hundred feet of the mean high tide line or inland extent of any beach or top of the seaward face of
a coastal bluff, those located in a sensitive coastal resource area or those located within 100 feet of
any wetland, estuary, or stream. Furthermore, developments approved by counties may be
appealed if they are not designated the “principal permitted use” under the certified LCP. Finally,
developments that constitute a major public works or a major energy facilities may be appealed,
whether approved or denied by the city or county.

The subject development is appealable to the Commission because it is located within 100 feet of
a wetland, is located between the first public road paralleling the sea and the sea, and is not a
principally permitted use identified in the Del Norte County certified Coastal Zoning Ordinance.

Section 30603 limits the grounds for an appeal to an allegation that the development does not
conform to the standards set forth in the certified local coastal program or the public access and
public recreation policies set forth in the Coastal Act.

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that no substantial issue is raised by the appeal. If the
Commission decides to hear arguments and vote on the substantial issue question,
proponents and opponents will have three minutes per side to address whether the appeal
raises a substantial issue. It takes a majority of the Commissioners present to find that no
substantial issue is raised. Unless it is determined that there is no substantial issue, the
Commission would continue with a full public hearing on the merits of the project. If the
Commission were to conduct a de novo hearing on the appeal the applicable test under
Coastal Act Section 30604 would be whether the development is in conformity with the
certified Local Coastal Program and with the public access and public recreation policies
of the Coastal Act.

The only persons eligible to testify before the Commission on the substantial issue question are
the applicant, persons who made their views known before the local government (or their
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representatives) and the local government. Testimony from other persons regarding the .

substantial issue question must be submitted in writing.

2. Filing of Appeal.

The appellants filed an appeal to the Commission in a timely manner on March 31, 1997, within
ten working days of receipt by the Commission of a complete notice of Final local action on March
17, 1997. The applicant waived the applicable time limits for Commission action on the appeal to
allow an associated LCP amendment to first be reviewed by the Commission. ‘

PART ONE - SUBSTANTIAL ISSUE.
STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE.
Pursuant to Section 30603(b) of the Coastal Act as discussed below, the staff recommends that the

Commission determine that a substantial issue exists with respect to the grounds on which the
appeal has been filed. The proper MOTION is:

I move that the Commission determine that Appeal No. A-1-DNC-97-019 raises NO
substantial issue as to conformity with the certified Local Coastal Program with respect to
the grounds on which the appeal has been filed pursuant to Section 30603 of the Coastal
Act.

Staff recommends a NO vote on the motion. A majority of the Commissioners present is .
required to pass the motion. Approval of the motion would mean that the County permit is
effective.

I FINDINGS AND DECLARATIONS.

The Commission hereby finds and declares:
A. APPELLANT'S CONTENTIONS.

The Commission received an appeal of the County of Del Norte decision to approve the project
from Coastal Commissioners Sara J. Wan and Fran Pavley. The project as approved consists of
the subdivision of a 26.94-acre parcel into ten residential lots (approximately 20,000 square feet
each in size) and a 22-acre remainder lot. The site is located west of Lake Earl Drive, which is the
first public road paralleling the sea.

The appellant’s contentions are summarized below, and the full text of the contentions is also

included as Exhibit No. 4. The appellants contend that the development as approved by the
County is inconsistent with the certified LCP.

1. Environmentally Sensitive Wetland Resources.
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The appellants assert that the Del Norte County approval of the subdivision does not conform to a
number of LCP policies that relate to environmentally sensitive wetland resources. They contend
that: (a) the proposed fill in wetland/riparian habitat for residential uses is not allowable under the
LCP; (b) that the project as approved fails to buffer the riparian wetland habitat area from future
development; and (c) that feasible, less environmentally damaging alternatives to the placement of
fill within wetland/riparian habitat area were not examined, all as specified and required by the
policies of the certified LCP.

2. Minimum Lot Size.

The appellants also contend that one of the lots (Lot “J”) of the proposed subdivision does not
meet the minimum lot size development standard requirement as specified by the Resource
Conservation Area policies of the LCP.

B. LOCAL GOVERNMENT ACTION

The applicant applied to Del Norte for a coastal development permit to subdivide the 26.94-acre
parcel into ten residential lots (approximately 20,000 square feet each in size) and a 22-acre
remainder lot. On March 5, 1997, the Del Norte County Planning Commission approved Coastal
Development Permit No. MJ9702C which authorized the subject subdivision, and the Planning
Commission also approved an RCA rezone of the property. The decision to approve the coastal
development permit for the subdivision was not appealed to the Board of Supervisors. The
County issued a Notice of Final Action, which was received as complete in the Commission
Office on March 17, 1997. The Planning Commission’s recommendation of approval for the
RCA rezone was forwarded to the Del Norte County Board of Supervisors for its review as an
LCP amendment at an April 22, 1997 public hearing.

The coastal development permit approved by the County includes sixteen (16) conditions of
approval (see Exhibit No. 5). The conditions of approval most relevant to this appeal are
Condition Nos. 1, 4, 11, 12, & 13, as summarized below. Condition No. 1 requires approval of
the Resource Conservation Area zoning LCP amendment by both the County and the Coastal
Commission and indicates that changes in the final zoning configuration may require an
amendment of this subdivision project. Condition No. 4 requires that prior to recordation of any
portion of the final map, the developer shall obtain a Waste Discharge Report from the Regional
Water Quality Control Board (RWQCB) that includes a plan for well and sewage disposal system
locations for each lot, subject to RWQCB requirements. Condition No. 11 requires that the
boundary of the RCA zoned riparian area is identified on the Final map with a note indicating
“riparian drainage area — disturbance of vegetation subject to County regulations.” Condition No.
12 requires that prior to the recordation of any portion of the final map, the applicant shall have a
final wetland mitigation/restoration plan prepared by a qualified biologist which shall be reviewed
by the California Department of Fish and Game and accepted by the County. The plan shall
reflect the mitigation proposed by the project including the location of the restoration area and a
1:5 replacement ratio, and shall be based upon the current standards for restoration of the
identified habitat(s), including a monitoring program. Finally, Condition No. 13 requires that the
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100-year flood hazard boundary (elevation 12 feet) be identified on the final map and in deeds to
be recorded that prohibit the construction of any structures (except a well) or the removal of any
native habitat except for drainage and access projects within the hazards area.

The County Planning Commission found that the project as conditioned conforms to the LCP.
The County findings that are the most applicable to this appeal are listed below:

A.

C.
1.

The project is consistent with the policies and standards of the County General Plan,
Coastal Program and Subdivision Ordinance;

Soils and vegetation mapping and analysis has been prepared by a professional biologist
and sensitive habitat areas of the project identified and proposed as Riparian pursuant to
the adopted Local Coastal Plan;

Habitat impacts have been mitigated by establishing zoning and elevation boundaries
where disturbance is limited and by mitigative restoration of adjacent wetlands for fill
areas;

Comments received from the Department of Fish and Game were submitted to the County
after the close of the CEQA review period. Review of the referenced letter of September,
1996, indicates no comment regarding a 100-foot setback as outlined. It is noted that
Coastal Zoning Map C-8 indicates that the edge of the Resource Conservation Area-2
(estuary) designation for the lake is over 100 feet from the project area and that the
adjacent Department of Fish and Game lands are designated as Resource Conservation
Area -2 (farmed wetlands) which have no buffer requirements;

The adopted County Local Coastal Program separately identifies and sets policies for
several sensitive habitat Resource Conservation Area categories including riparian,
wetland, wetland buffer and farmed wetland. The Department of Fish and Game has, in
recent years, incorporated these into a more general category called wetland for the
purpose of CEQA review and impact evaluation. The Local Coastal Program does not
limit or condition the placement of fill in riparian areas; however, such fill is subject to
mitigation under Department of Fish and Game policies, as in this project case.

PROJECT SETTING, DESCRIPTION, AND RELATED RCA REZONE.

Site Description.

The 26.94-acre site is located adjacent to the southeastern side of Lake Earl, off Lake Earl Drive
approximately two miles north of Crescent City in an unincorporated area of Del Norte County.
The subject property consists of three sub-areas, each with distinct environmental characteristics.
The northerly portion of the property is an agricultural area that is covered with a second growth
Spruce forest. The Middle portion of the property includes an environmentally sensitive
wetland/riparian habitat area. And finally, the southerly portion of the property is covered with an
open grassy meadow that was cleared of its forest resources some time ago.

~ ¥

#




APPEAL NO.: A-1-DNC-97-019

APPLICANT: RICHARD C. McNAMARA
Page 7

The Lake Earl Wildlife Refuge is located west and north of, and adjacent to the subject property.
The California Department of Fish and Game administers the Lake Earl Wildlife Refuge for the
protection of sensitive habitat areas and to provide hunting and fishing opportunities. The land
directly to the east of the subject property is currently developed as a rural residential
neighborhood at similar densities as the proposed project.

2. Project Description.

As approved by the County of Del Norte, the project would allow the division of the 26.94-acre
parcel into ten residential building lots that are each about 20,000 square feet in size and a 22-acre
remainder lot to be used for agriculture. The project includes the extension of a paved road (i.e.
Lakeside Loop) within the subdivision to form a loop road at the westerly end of Vipond Drive.
The proposed road extension of Lakeside Loop would be approximately 2,300 feet long and
average 40 feet wide.

The project site contains environmentally sensitive wetland/riparian habitat. Based on an initial
wetlands investigation, it was thought at the time the County acted on the proposed subdivision,
that the proposed road construction and future development of house sites on Lots B, I, and J
would result in the filling of about 35,000+ square-feet of environmentally sensitive,
wetland/riparian habitat area. As mitigation for the wetland fill, the applicant proposed to create
about 54,000 square feet of wetland (i.e. riparian habitat) from an upland area in the northwest
corner of the property next to Lake Earl. Specific plans for the proposed wetland restoration
mitigation have not yet been developed.

Subsequent to the County’s action to approve the subdivision, the project was appealed to the
Coastal Commission as discussed herein. Based on concerns raised in the appeal, the applicant
caused to be prepared a supplemental wetlands investigation that re-examined identified and
potential wetland areas using the wetland definitions contained in the certified LCP and compared
more precise dimensions of the subdivision against the identified riparian/wetland resources. The
supplemental wetland investigation revealed that the proposed road alignment is in fact located
outside of the riparian/wetland habitat area and thus would not require any fill within an
environmentally sensitive habitat area. The supplemental wetlands investigation further revealed
that proposed Lot B does not contain riparian/wetland habitat. Finally, the investigation
confirmed that the previous riparian/wetland delineation on Lots I and J was correct.

The subject property is located outside of the urban/rural boundary where public water and public
sewer systems are not available. Consequently, all of the proposed lots within the subdivision
would rely upon private, on-site wells and septic systems, The property is fairly flat and has high
ground water conditions due to its proximity to Lake Earl. Lake Earl is a coastal lagoon that has a
surface water level that may rise up to 10 feet mean sea level (MSL) in the winter months. Most
of the property is between 12 to 16 feet MSL. Because of high ground water conditions on the
property and updated sewage disposal regulations in Del Norte County, each of the ten proposed
residential building lots will have to rely upon a "Wisconsin mound" septic system, each lot
cannot be less than 20,000 square feet in size, and the subdivision plan designates specific areas
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on each lot to install a septic system, a reserve area, and a well with a minimum 100-foot
separation from any septic system.

The project is locally known as the "McNamara Unit 3 Subdivision" because it is the third
subdivision of the McNamara property. The County staff report for the subdivision/RCA rezone
provides a brief history of the project as follows:

"In the early 1980's, McNamara submitted a proposal for the development of 80+ residential
lots overall at the end of Vipond Drive in the northern Crescent City area. Adjacent to Lake
Earl, the project had significant issues for which an EIR was prepared (SCH No. 82111705).
These issues included the impacts of and upon Lake Earl, ground water and sewage disposal,
traffic, emergency services, flooding, and habitat. The EIR was subsequently adopted with
mitigation measures and mitigative conditions. Unit I was recorded prior to expiration.
Subsequently, an application to reestablish Unit II (China Creek Court) was processed and
conditions updated and reestablished. In 1990/91, McNamara submitted a proposal for Unit
III that included a General Plan and Zone change that changed the agricultural areato a
residential designation and lots. A Notice of Preparation for an EIR was circulated (SCH No.
91103037) with several issues identified. These included agricultural conversion, habitat
mapping and impacts, sewage disposal, and drainage. The applicant in mid-1996 withdrew
the project. The revised Unit III proposal now submitted is reduced in size with no
agricultural area conversion...."

3. LCP Designations and Amendment.

The subject property has three principal land use and zoning designations. Generally, the northern
portion of the property is designated and zoned for agriculture. The middle portion of the property
is designated and zoned with Resource Conservation Area designations, and the southerly portion
is designated and zoned as a residential area.

The agricultural portion of the property is designated and zoned as A-5, General Agriculture, with
a 5-acre minimum parcel size. For the most part, the agricultural area is contained within the
proposed 22-acre remainder lot that is now covered with a second growth Spruce forest.

The intent of the A-5 zoning classification is to acknowledge that there is limited area within the
County that is suitable for use as agricultural land. This district is designed to protect agricultural-
related industry on non-prime agricultural lands against encroachment by other uses that may be
in conflict with such uses. Principally permitted uses within A-5 zone include: (a) all agricultural
uses including horticulture, crop and tree farming, small livestock and animal husbandry including
dairies, public and private stables (except feed lots); (b) accessory buildings and uses including
barns, stables, one green house and other agricultural buildings; and (c) a one-family residence
and appurtenant accessory structures. Although the principally permitted uses of the A-5 zoning
classification are essentially the same as other agricultural zoning classifications, by comparison,
the A-5 zoning classification is less restrictive as to the scope of permitted uses within the
County’s AE, Exclusive Agriculture zoning classification. The AE zoning classification is
intended to protect prime agricultural land that consists of twenty acres or more in contiguous

&
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ownership and is actively used for the production of nursery crops, pasture crops, dairy products
and/ or the raising of live stock or which contain Class I soils and/or a quality for a rating of
eighty and above on the Storie Index.

The residential area of the subject property covers the southerly portion of the property. This area
has a Rural Neighborhood land use designation and is zoned as R1-B13 (one-family residence,
13,000-sq. ft. minimum lot size. The Rural Neighborhood land use designation is generally
applied to areas that have been developed historically with lots smaller than those found in the
surrounding rural lands. The purpose of the Rural Neighborhood land use designation is to keep
pockets of small lot residential development from expanding into adjacent forests, agricultural or
other rural lands. Within the Rural Neighborhood land Use designation, the creation of parcels at
densities specified on the land use map is permitted subject to any physical limitations.

The Del Norte County Land Use Map does not include specified densities for the Rural
Neighborhood land use designation. However, the Del Norte Zoning Map indicates the R1-B13
zoning has a minimum parcel size of 13,000-square-feet. However, due to high groundwater
saturation levels in the area, the Regional Water Quality Control Board and the County
Environmental Health Department require 2 minimum parcel size of 20,000-square-feet, to be able
to safely accommodate both domestic water well and septic disposal systems.

When the Del Norte County Planning Commission approved the coastal development permit for
the McNamara subdivision, a General Resource Conservation Area (RCA-1) land use designation
and zoning classification applied to the middle portion of the property. Portions of several
residential lots and a portion of the proposed extension of Lakeside Loop Road were believed by
the County at that time to be wholly or partially located within a wetland/riparian habitat area. The
Del Norte County certified LCP requires that, prior to approval of any development within areas
classified as RCA-1, those areas zoned as RCA-1 must be re-designated to a specific RCA-2
classification based on a field survey of sensitive resources present at the site. The RCA rezone
process is implemented by Chapter 21.11 and Chapter 21.11A of the County's coastal zoning
ordinance and is used to identify environmentally sensitive lands that may contain wetlands,
wetland buffers, farmed wetlands, riparian areas, estuaries, and coastal sand dunes.

The RCA rezone process is unique to Del Norte County’s Local Coastal Program. Because the
County’s coastal zone has extensive environmentally sensitive habitat areas, it was not possible for
the County to conduct precise, site-specific habitat mapping for every property within the County's
coastal zone when the County's LCP was prepared. Instead, the County prepared generalized
resource maps, and applied a zoning category of Resource Conservation Area — General (RCA-1)
to such areas. Consequently, the RCA-1 zone serves as a transition zone until more precise site-
specific habitat mapping can be completed.

The RCA-1 zoned areas were originally mapped in a very general way using available aerial
photographs and other information. As a result, the general RCA-1 zone tends to be over inclusive
with respect to the actual location of the environmentally sensitive habitat area within the zone.
Once site specific identification of sensitive resources is completed, the property containing the
sensitive resources can then be designated with a RCA-2 zone (Designated Resource Conservation
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Area) designation as detailed in Chapter 21.11A of the County's coastal zoning ordinance. A .
RCA-1 to RCA-2 rezone requires, among other things, a site investigation by various parties and

the mapping of the area's topography, soils, vegetation, and the location of any non-tidal wetlands

that are permanently or seasonally inundated. Where additional information indicates that riparian

or other resources are present on the site, the property is rezoned to the category of RCA-2, with a

suffix indicating the type of resource present (for instance, “r” for riparian). Any non-habitat area

within the former RCA-1 zone should be rezoned to the adjacent, non-habitat zoning designation.

For the McNamara Subdivision and RCA rezone, the adjacent, non-habitat-zoning designations are
R1-B13 (One-Family Residence, 13,000-sq. ft. minimum lot size) and A-5 (Agricultural General,

5-acre minimum lot size).

The County's LCP requires that the approval of an RCA-1 to RCA-2 rezone by the Planning
Commission be submitted to the Del Norte County Board of Supervisors for their review. If the
Board of Supervisors approves the RCA rezone, then the rezone is forwarded to the Coastal
Commission for its review and certification as an LCP amendment.

4. McNamara RCA-Rezone and Subdivision Chronology.

The RCA rezone proposal associated with the McNamara Unit 3 Subdivision evolved and changed
since it was originally reviewed by the County Planning Commission on March 5, 1997. At the
time of the Planning Commission’s action on the subdivision request, a portion of the subject
property was zoned undesignated or General Resource Conservation Area (RCA-1).

The Planning Commission’s approval was not appealed at the local level to the Board of .
Supervisors. The Planning Commission’s approval of the subdivision was subject to a proposed
Resource Conservation Area (RCA) rezone amendment being approved by the County Board of
Supervisors and certified by the Coastal Commission.

Coastal Commissioners Sara Wan and Fran Pavley filed the subject appeal on March 31, 1997. A
primary issue raised by the appeal concerns the consistency of the proposed fill within riparian
habitat areas that would result from the subdivision for residential uses with the sensitive habitat
protection policies of the County’s certified LCP.

After the appeal was filed, the applicant requested additional time to conduct a supplemental
wetland investigation in an attempt to address Coastal Commission concerns prior to the Board of
Supervisors taking action on the RCA-rezone proposal. The applicant specifically requested that
he be allowed to precisely locate the proposed roadway alignment and reconfirm the location of
riparian habitat in relation to the proposed subdivision configuration. On April 22, 1998, the
Board of Supervisors opened the public hearing on the proposed RCA rezone, but pursuant to the
applicant’s request, the hearing was continued.

On May 13, 1997, the applicant’s engineer (Michael Young and Associates, Civil Engineers) and
biological consultant (Karen Theiss and Associates, Biological and Environmental Consultant)

visited the site to evaluate the proposed subdivision configuration with respect to the mapped

wetlands; more specifically to determine the extent of possible encroachment of the residential .
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uses of the proposed subdivision configuration onto the adjacent wetlands. The centerline of the
road and its intersection with Vipond Road was staked, and the distance from these points to the
edge of the wetland was measured. While the original wetland map indicates that riparian
vegetation is included within a portion of a curve in the road alignment, the field reconnaissance
revealed that the staked road alignment falls just outside of the area that supports woody riparian
vegetation. As such, it was determined that the entire proposed road right-of-way falls outside of
the riparian habitat area. The supplemental wetland investigation further revealed that: (1) the
riparian areas within parcel B did not meet the necessary wetland identification criteria; and (2) the
upland/wetland boundaries on Parcels I and J were correct as originally mapped.

As approved by the County Board of Supervisors and later certified by the Coastal Commission,
the RCA-Rezone identified a large area of riparian habitat in the central portion of the subject
property that has now been zoned Designated Resource Conservation Area — Riparian (RCA-2(r)).
The area at the southern most portion of the property that has been found to contain no sensitive
habitat areas and is suitable for residential development has been zoned One-Family Residence,
13,000-square-foot minimum parcel size (R1-B13). The northern most portion of the property is
now primarily zoned Agriculture General, 5-acre minimum parcel size (A-5), but also contains
small pockets of RCA-2(r). It must be noted that both the recently zoned RCA-2(r) and A-5 areas
are within the 22-acre remainder parcel and would not be affected by the subject subdivision
proposal (Exhibit 6).

By way of letter dated May 15, 1997, to Del Norte County Planning Department, the applicant’s
engineer modified the original rezoning proposal to reflect the findings of the supplemental
wetland investigation. If these changes to the rezoning proposed were incorporated into the
proposed subdivision permit, the changes would result in the elimination of one residential lot,
avoid areas of any wetland fill, and the elimination of any wetland mitigation, as described below:

a) delete previously mapped “Wetland II” thereby allowing development of Lot B;

b) change the proposed RCA-2(r) boundary on Lot I to reflect location of riparian habitat
and eliminate proposed fill within Lot I;

¢) change the proposed RCA-2 (r) boundary between lots J and I to follow the edge of the
curved right-of-way and established riparian boundary thereby eliminating the proposed
fill;

d) Delete Lot J; and

e) Delete the proposed wetland mitigation areas and revise proposed RCA-2(r) boundary
accordingly.

However, no such changes could be made at that time to the project description in the coastal
development permit application as approved by the County because the County had already
completed its action on the permit. Thus, the coastal development permit as approved by the
County that is before the Commission on appeal reflects the original subdivision configuration.

On June 10, 1997, the County Board of Supervisors approved the RCA-rezone proposal, as
modified by the applicant’s letter dated May 15, 1997, and forwarded on the LCP amendment to
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the Coastal Commission for certification. On September 9, 1998, the Coastal Commission .
certified, as submitted by the Board of Supervisors, LCP Amendment No. 2-98 (McNamara).

As a result, riparian resources have been identified within certain areas that the coastal
development permit as approved by the County would allow to be developed for residential uses.

D. SUBSTANTIAL ISSUE ANALYSIS.

Section 30603(b)(1) of the Coastal Act states:

The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation
that the development does not conform to the standards set forth in the certified local
coastal program or the public access policies set forth in this division.

All of the contentions raised in the appeal present valid grounds for appeal in that they allege the
project is inconsistent with policies of the certified LCP.

Public Resources Code section 30625(b) states that the Commission shall hear an appeal unless it
determines:

With respect to appeals to the Commission after certification of a local coastal program,
that no substantial issue exists with respect to the grounds on which an appeal has been
filed pursuant to Section 30603.

The term substantial issue is not defined in the Coastal Act or its implementing regulations. The
Commission’s regulations simply indicate that the Commission will hear an appeal unless it “finds
that the appeal raises no significant question.” (Cal.Code Regs. Title 14, section 13115(b). In
previous decisions on appeals, the Commission has been guided by the following factors:

1. The degree of factual and legal support for the local government’s decision that the
development is consistent or inconsistent with the certified LCP and with the
public access policies of the Coastal Act;

2. The extent and scope of the dévelopment as approved or denied by the local

government;

3. The significance of the coastal resources affected by the decision;

4. The precedential value of the local government’s decision for future interpretation
of its LCP; and

5. Whether the appeal raises only local issues, or those of regional or statewide

significance.
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. Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain
judicial review of the local government’s coastal permit decision by filing petition for a writ of
mandate pursuant to Code of Civil Procedure, section 1094.5.

In this case, for the reasons identified herein, the Commission finds that a substantial issue exists
with regard to the project's conformance with the certified Del Norte County LCP. The
Commission finds, as discussed in the following findings, that the project as approved raises a
substantial issue of conformance with the LCP, both as the LCP existed prior to certification of
LCP Amendment No. 2-98 and as amended. Each of the areas of concern raised by the appellants
is specifically discussed below.

A. Uses Allowed Within Environmentally Sensitive Habitat Area.

i. Contention
The appellants contend that the project would allow the impermissible placement of fill within a
35,000+ square-foot, environmentally sensitive, wetland habitat area to create three residential lots

identified as "B", "I", and "J", and to construct a portion of a road extension (Lakeside Loop)
within the subdivision.

il. LCP Policies.

. The appellants contend that the placement of fill within the environmentally sensitive habitat area
conflict with the following LCP policies:

» The LUP text on page 51 states the following with respect to sensitive coastal habitats:

Land Use Criteria: Standards for designating land uses in and adjacent to sensitive habitats
and criteria for acceptable levels of use of these areas are proposed below:*

a. Land uses and levels of use in and adjacent to biologically sensitive habitats shall
not adversely alter or contribute significantly to a cumulative alteration of the
overall biological productivity of the area.

b. Land uses and levels of use in and adjacent to biologically sensitive habitats shall
not adversely impact or contribute significantly to a cumulative impact on the
viability of flora and fauna inhabiting or utilizing the area.

*Note: These criteria are to be incorporated into the Land Use Designation Program and
are to be utilized as general guides in future development in sensitive habitat areas.

e General Policy No. 6 on page 58 of the LUP for environmentally sensitive habitat areas states:

. Environmentally sensitive habitat areas shall be protected against any significant disruption
of habitat values and only uses dependant upon such resources shall be allowed within such
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areas. Development in areas adjacent to environmentally sensitive habitat areas shall be
sited and designed to prevent impacts which would significantly degrade such areas and
shall be compatible with the continuance of such habitat areas.

s Specific Area Policy No. 4a on page 65 of the LUP for wetlands states in applicable part:

The diking, filling, or dredging of wetlands shall be permitted in accordance with other
applicable provisions of this program, where there is no feasible less environmentally
damaging alternative and where feasible mitigation measures have been provided to
minimize adverse environmental effects. Such projects shall be limited to those identified in
Section 30233 of the Coastal Act.

e Asincorporated by Specific Area Policy No. 4a above, Section 30233 of the Coastal Act
limits the filling of wetlands to one or more of the following eight uses:

(1) New or expanded port, energy, and coastal-dependent industrial facilities, including
commercial fishing facilities.

(2) Maintaining existing, or restoring previously dredged, depths in existing navigational
channels, turning basins, vessel berthing and mooring areas, and boat launching ramps.

(3) In wetland areas only, entrance channels for new or expanded boating facilities; and in
a degraded wetland, identified by the Department of Fish and Game pursuant to subdivision
(b) of Section 30411, for boating facilities if, in conjunction with such boating facilities, a
substantial portion of the degraded wetland is restored and maintained as a biologically
productive wetland. The size of the wetland area used for boating facilities, including
berthing space, turning basins, necessary navigation channels, and any necessary support
service facilities, shall not exceed 25 percent of the degraded wetland.

(4) In open coastal waters, other than wetlands, including streams, estuaries, and lakes, new
or expanded boating facilities and the placement of structural pilings for public recreational
piers that provide public access and recreational opportunities.

(5) Incidental public service purposes, including but not limited to, burying cables and pipes
or inspection of piers and maintenance of existing intake and out-fall lines.

(6) Mineral extraction, including sand for restoring beaches, except in environmentally
sensitive areas.

(7) Restoration purposes.
(8) Nature study, aquaculture, or similar resource dependent activities.

Specific Area Policy No. 4a on page 67 of the LUP for riparian vegetation states:
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. Riparian vegetation shall be maintained along streams, creeks, and sloughs and other water
courses within the coastal zone for their qualities as wildlife habitat, stream buffer zones,
and bank stabilization.

» Section 21.11A.030(E) on pagc 34 of the County's coastal zoning ordinance indicates the
principally permitted uses that are allowed within riparian vegetated areas and the RCA-2(r)
zone and it states:

The principal permitted designated resource conservation area (riparian) uses includes uses
such as:

1. Nature study, fish and wildlife management and hunting and fishing, including the

development of minor facilities such as duck blinds and recreation trails;

2. Firewood removal by the owner for on-site residential use;

3. Commercial timber harvest of conifers pursuant to California Department of
Forestry Practice Rules for special treatment areas and stream protection zones
and where:

a Heavy equipment is not used,
b. At least fifty percent of the coniferous tree canopy and all of the
hardwood canopy is retained;

4. Wells within rural areas;

5. Maintenance of existing flood-control and drainage channels;

‘ 6. Roads, road maintenance and repair. Where new stream crossings are proposed
they shall be limited, when feasible, to right-angle crossings of the stream corridors.

¢ Section 21.11A.040 on pages 35 and 36 of the County's coastal zoning ordinance indicates the
conditionally permitted uses that are allowed in all RCA-2 designations and more limited
RCA-2 designations. Section 21.11A.040 states in applicable part:

Uses permitted with a use permit include:

A. In all designations, a single-family residence and appurtenant structures where
denial of such would otherwise substantially deny all reasonable use of the parcel and
where such development will be sited and designed to prevent impacts which would
significantly degrade the environmentally sensitive habitat area...

B. In all designations, those recreational facilities included in a State Park and
Recreation/Department of Fish and Game Master Plan which has been submitted and
approved as an amendment to the General Plan Coastal Element.

C. In all designations, wetland restoration subject to Section 21.11A4.080.

¢ Section 21.11A.080 on pages 39 and 40 of the County's coastal zoning ordinance establishes
guidelines for wetland restoration projects permitted under Section 21.11A.040(D). Section
. 21.11A.080 states, in applicable part, that:
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Restoration projects which are a permitted development in Section 21.114.040(D) are .
publicly or privately financed projects in which restoration is the sole purpose of the
project except as set forth on subsection A of this section:

A Requirements for filing for the purpose of reclassification in urban areas
restoration projects may include some fill for reclassification for non-permitted
uses if the wetlands are small, extremely isolated and incapable of being restored.
Small, extremely isolated wetland parcels that are being restored to biological
productive systems may be filled and developed for reclassification only if such
actions establish stable and logical boundaries between urban and wetland areas
and if the applicant provides funds sufficient to accomplish the approved
restoration program in the same general region...

iii. Discussion.

The wetlands information available to the County at the time it acted on the permit indicated that a
portion of the road extension to be built pursuant to the permit would be located within a wetland
and that three of the proposed residential lots contained wetlands, leading to the possibility that
future development of houses on the lots would result in wetland fill for residential purposes. As
noted earlier, a supplemental wetland investigation conducted prior to the rezone determined later
that no portion of the road would be located in a wetland and only two of the three lots previously
identified as containing wetlands actually contain wetlands. However, the report also concludes .
that at least one of the residential lots (Lot J) could not feasibly be developed without constructing
aresidence at least partially within the wetland area. Therefore, both the initial wetland
investigation and the supplemental investigation evidence that the project approved by the County
raises issues of consistency with the wetland policies of the certified LCP.

The LUP recognizes that wetlands are a type of biologically or environmentally sensitive habitat.
Neither the LUP nor zoning policies allow for fill within a wetland/riparian habitat area for
residential uses. General Policy No. 6 on page 58 of the LUP limits uses within an
environmentally sensitive habitat areas to those uses that are dependent upon such resources.
Specific Area Policy No. 4a on page 65 of the LUP provides that the placement of fill within
wetlands shall be permitted only when there is no feasible, less environmentally damaging
alternative. This policy further limits projects that include wetland fill to those project types
identified in Section 30233 of the Coastal Act. Specific Area Policy No. 4a on page 67 of the
LUP requires that riparian vegetation shall be maintained within the coastal zone for their qualities
as wildlife habitat and stream buffer zones.

The creation of a residential lot (Lot J) within a riparian habitat area would result in a residence at

least partially in that riparian habitat area. Such a use is not dependent on these resources as such
development can be located outside of environmentally sensitive habitat areas and still function as
intended. Further, the creation of the residential lot (Lot J) would result in a residence at least

partially within an environmentally sensitive habitat area that would not protect the area from
significant disruption of habitat values. Moreover, the creation of residential lots and the .
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construction of new roads adjacent to a riparian habitat may significantly degrade the habitat
values and may be incompatible with the continuance of such habitat areas if the new
development is not properly sited and designed.

The Land Use Categories on pages 331 and 332 of the LUP cite allowable uses within a riparian
habitat areas or a RCA-2(r) zoned areas. The proposed residential use is not listed as an allowable
use within a riparian habitat or RCA-2(r). Consistent with the certified LCP, Section
21.11A.030(E) on page 34 of the County's Coastal Zoning Ordinance describes the principally
permitted uses within the Designated Resource Conservation Area — Riparian (RCA-2(r)). The
proposed residential use within areas classified as RCA-2(r) zone is not listed as principally
permitted uses under this section.

Section 21.11A.040 on Page 35 of the County's Coastal Zoning Ordinance describes the
conditionally permitted uses within the Designated Resource Conservation Area — Riparian
(RCA-2(r)). The proposed residential use within a riparian habitat area is not listed as a
conditionally permitted use under Section 21.11A.040(D) on pages 35 and 36 of the County's
coastal zoning ordinances. Although Section 21.11A.040(A) does allow the construction of a
single-family residence and appurtenant structures within a riparian habitat or a RCA-2(r) zone, it
is only allowed where the denial of this residential use would otherwise substantially deny all
reasonable use of the parcel and where such development is sited and designed to prevent impacts
which would significantly degrade the environmentally sensitive habitat area. In this case, the
applicant has not applied to the County for a conditional use permit to site single-family
residences in a riparian habitat area. In addition, the proposed subdivision plan shows that at least
seven of the ten residential building lots can be sited outside of the riparian habitat area on the
property. Thus, denial of a residential use within the riparian habitat area on the property would
not result in a denial of all reasonable use of the property.

Section 21.11A.040(C) allows wetland restoration in all designated RCA-2 zoned areas. As
proposed and approved by the County, the proposed project includes 52,500 square feet of
wetland restoration. The County approval suggests that the proposed fill for a residential use
could be approved as part of a larger wetland restoration project that is allowed within wetlands.

The wetland investigation report on page one acknowledges that one of the constraints
encountered during the field investigation was "manipulation of some portions of the site (e.g.
grading, removal of vegetation).” Coastal staff confirmed this observation during a recent site
visit. However, nowhere does the report describe the identified riparian habitat areas on the site as
degraded, or in need of restoration.

Section 21.11A.080 of the County’s Coastal Zoning Ordinance establishes guidelines for wetland
restoration projects that are permitted under Section 21.11A.040(D). Section 21.11A.040(D)
specifically limits wetland restoration projects to those project where “restoration is the sole
purpose of the project. Section 21.11A.080 is not applicable to the subject project because: (1)
wetland restoration is not the sole purpose of the project; (2) the wetlands to be filled are not being
restored; and (3) the exception that allows some wetlands to be filled applies only to wetlands
within “urban areas” where the wetlands are small, extremely isolated and iricapable of being
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restored. In this case, the wetlands that would be filled are not located within an urban area. .

iv. Conclusion

The appellant’s contentions that the project approved by the County includes fill within an
environmentally sensitive riparian/wetland resource area for residential development raises a
substantial issue of conformity with the certified LCP. A wetlands investigation report, dated
January 1993 (supplemented May 13, 1997), that was prepared for the subject project by Karen
Theiss and Associates, documents that the proposed subdivision could result in the future
development of a residential use within a sensitive riparian habitat area, raising a substantial issue
of consistency with: 1) the definition of wetlands as a type of biologically sensitive habitat on
pages 47 through 50 of the LUP; 2) the performance standards for land uses in and adjacent to
environmentally sensitive wetland habitat areas as described on page 51 of the LUP; 3) General
Policy No. 6 on page 58 of the LUP regarding development within environmentally sensitive
habitat areas; 4) Specific Area Policy No. 4a on page 65 of the LUP regarding fill within
wetlands; 5) Specific Area Policy No. 4a on page 67 of the LUP regarding the maintenance of
riparian vegetation; 6) the Land Use Categories on pages 331 and 332 of the LUP; 7) Section
21.11A.030(E) of the Coastal Zoning Ordinance regarding principally permitted uses within a
Designated Resource Conservation Area; 8) Section 21.11A.040 of the Coastal Zoning Ordinance
which limits uses within environmentally sensitive habitat areas to uses dependant upon such
resources; and 9) Section 21.11A.080 of the Coastal Zoning Ordinance which establishes
guideline for wetland restoration projects.

The proposed residential use within an environmentally sensitive, riparian habitat area raises a .
substantial issue of conformance with the County’s certified LUP and Coastal Zoning Ordinance.

The creation of a residential lot (Lot J) would lead to the future placement of fill within riparian

wetland resource areas for residential use, and the significant disruption of sensitive coastal

habitat. As evidenced in Coastal Act Section 30233, the preservation of coastal wetlands is an

issue of statewide importance. Coastal Commission concurrence with the project as approved by

the County would set a precedent regarding wetland fill and the County’s future interpretation and
implementation of the certified LCP. Therefore, the Commission concludes that the project as

approved by the County, raises a substantial issue with respect to conformance of the approved

project with the Del Norte County certified LCP.

D. Inconsistent with Buffer Zone Policies.

i. Contention.

The appellants contend that the project does not establish a buffer zone between the proposed
development and adjacent wetlands on the subject property and adjoining properties. The project
as approved by the County would result in future residential development within and adjacent to
riparian and wetland habitat, inconsistent with General Policy No. 6 on page 58 of the LUP,
Specific Area Policy No. 4f on pages 65 and 66 of the LUP, Specific Area Policy No. 4a on page
67 of the LUP and Section 21.11A.020(B) of the Coastal Zoning Ordinance.
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ii. LCP Policies.

General Policy No. 6 on page 58 of the LUP for environmentally sensitive habitat areas states:

Environmentally sensitive habitat areas shall be protected against any significant disruption
of habitat values and only uses dependant upon such resources shall be allowed within such
areas. Development in areas adjacent to environmentally sensitive habitat areas shall be
sited and designed to prevent impacts which would significantly degrade such areas and
shall be compatible with the continuance of such habitat areas.

Specific Area Policy No. 4f on pages 65 and 66 of the LUP requires a buffer area between
existing and/or proposed development and the edge of a wetland. The policy states in
applicable part:

Development in areas adjacent to environmentally sensitive habitat areas shall be sited and
designed to prevent impacts that could significantly degrade such areas, and shall be
compatible with the continuance of such areas. The primary tool to reduce the above
impacts around wetlands between the development and the edge of the wetland shall be a
buffer of one hundred feet in width. A buffer of less than one hundred feet may be utilized
where it can be determined that there is no adverse impact on the wetland. (Emphasis
added)

Specific Area Policy No. 4a on page 67 of the LUP for wetlands states in applicable part:

Riparian vegetation shall be maintained along streams, creeks, and sloughs and other water
courses within the coastal zone for their qualities as wildlife habitat, stream buffer zones,
and bank stabilization.

Section 21.11A.020 (B) on page 33 of the County's coastal zoning ordinance states in
applicable part:

This zone [i.e. the RCA-2(wb) zone] shall also be applied to buffer areas which shall be
established around wetlands between the edge of the wetland and any future and/or existing
development. Such buffers shall be one hundred feet in width unless a determination of no
adverse impact upon the wetland is made, in which case a buffer of less than one hundred
Sfeet may be utilized.

iii, Discussion and Conclusion.

As approved by the County Planning Commission, the project includes the placement of fill
within and adjacent to resource conservation areas that contain environmentally sensitive riparian
habitat and could result in significant adverse impacts to these coastal resources. For example, the
subdivision configuration approved by the County would provide for future residential
development on Lot J, which would necessitate the placement of fill within the riparian wetland.
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Approval of the project as proposed would have a precedential influence on the future
interpretations of the Del Norte County certified LCP as it pertains to wetland buffer
requirements. Since fill would be placed directly in the riparian wetland in some locations, no
buffer that would serve to protect the wetland would be provided. Therefore, the Commission
finds that the project as approved by the County raises a substantial issue with respect to
conformance of the approved project with the wetland buffer policies of the Del Norte County
certified local coastal program.

E. Inconsistent with Less Environmentally Damaging Alternatives Analysis.

i, Contention.

The appellants contend that the County staff report did not examine whether there are any feasible
less environmentally damaging alternatives to the placement of fill within an environmentally
sensitive, wetland habitat area as required by Specific Area Policy No. 4a on page 65 of the LUP
and Section 21.11A.040(D) of the Coastal Zoning Ordinance.

i1 LCP Policies.

o Specific Area Policy No. 4a on page 65 of the LUP applies to the diking, filling, and dredging
of wetlands. Like Section 30233 of the Coastal Act, Policy No. 4a establishes a three-part test,
whereby all three parts of the test must be met before any diking, filling, or dredging of a
wetland is allowed. Policy No. 4a states in applicable part:

The diking, filling, or dredging of wetlands shall be permitted in accordance with other
applicable provisions of this program where there is no feasible less environmentally
damaging alternative... (Emphasis added)

e Similarly, Section 21.11A.040(D) on pages 35 and 36 of the County's coastal zoning
ordinance states in applicable part:

In the wetlands, farmed wetlands, and estuary designations, diking, filling, or dredging shall
be permitted ... where there is no feasible less environmentally damaging alternative...
(Emphasis added)

iii, Discussion and Conclusion.

As discussed above, the proposed subdivision would result in the placement of fill within
designated environmentally sensitive wetland habitat areas for new residential development. The
County staff report contains no analysis or findings that feasible less environmentally damaging
alternatives to the placement of wetland fill were examined. Thus, the Commission finds that the
project as approved by the County raises a substantial issue with respect to conformance with the
approved project with the wetland fill policies requiring an analysis and findings as to whether
there are any feasible less environmentally damaging alternatives to the wetland fill.
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F. Inconsistent with Minimum Lot Size Requirements of the RCA-2 zone.
i. Contention.

The appellants contend that lot "J" in the proposed subdivision does not comply with the
minimum area requirements of Section 21.11A.050(D) of the Coastal Zoning Ordinance for the
RCA-2 zone (Designated Resource Conservation Area).

ii. LCP Policies.

e Section 21.11A.050(D) on page 36 of the County's coastal zoning ordinance states in
applicable part:

Parcels may be created which include RCA land areas subject to the provision of a non-RCA
area totaling at least 50 percent of the minimum lot size (as required by the non-RCA zone)
for parcels designated as one unit/two acres or higher in density...

il Discussion and Conclusion.

The configuration of Lot "J" of the proposed subdivision raises a substantial issue with respect to
compliance with Section 21.11A.050(D) because the non-RCA area portion of the proposed parcel
is less than 50 percent of the required 20,000-square-foot minimum lot size required by the
County and the State Regional Water Quality Control Board due to the physical limitations of the
property relating to high ground water conditions.

The site plan indicates that lot "J" is 130 feet deep and 165 feet wide, and therefore has a total area
of 21,450 square feet. Coastal Commission Staff calculated the wetland area on parcel "J" to be
11,500 square feet in size. The remaining non-RCA portion of the parcel is equal to 9,950 square
feet, or 46.4 percent of the total size of the lot, not 50 percent as required by Section
21.11A.050(D) of the Del Norte County coastal zoning ordinance. Therefore, the Commission
finds that the proposed subdivision as approved by the County raises a substantial issue with
respect to conformance of the approved project with the minimum area requirements for non-RCA
land contained in the certified LCP.

G. Conclusion.

The Commission finds that, as discussed above, the appeal raises a substantial issue with respect
to conformance of the approved project with the policies of the LCP that protect riparian/wetland
habitats and with the minimum lot area requirements of the Coastal Zoning Ordinance.

PART TWO - DE NOVO ACTION ON APPEAL
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NOTES
1. Procedure.

If the Commission finds that a locally approved coastal development permit raises a Substantial
Issue with respect to the policies of the certified Local Coastal Program, the local government’s
approval no longer governs, and the Commission must consider the merits of the project with the
LCP de novo. The Commission may approve, approve with conditions (including conditions
different than those imposed by the County), or deny the application.

2. Incorporation of Substantial Issue Findings.

The Commission hereby incorporates by reference the Substantial Issue Findings above.

L MOTION, STAFF RECOMMENDATION DE NOVO, AND RESOLUTION:

1. Motion:

I move that the Commission approve Coastal Development Permit No. A-1-DNC-97-019
subject to conditions.

2. Staff Recommendation of Approval:

Staff recommends a YES vote on the motion and adoption of the following resolution and
findings. The motion passes only by affirmative vote of a majority of the Commissioners present.

3. Resolution to Approve Permit:

The Commission hereby grants, subject to the conditions below, a permit for the proposed
development on the grounds that the development, as conditioned, is in conformance with the Del
Norte County certified Local Coastal Program, is located between the nearest public road and a
body of water in the coastal zone and is in conformance with the public access and public
recreation policies of the Coastal Act, and will not have any significant adverse impacts on the
environment within the meaning of the California Environmental Quality Act.

1L Standard Conditions: See attached.

1. Special Conditions:

1. PRIOR TO ISSUANCE of the Coastal Development Permit, the applicant shall submit for
the review and approval of the Executive Director a copy of the revised tentative map for
the proposed subdivision that has been approved by the County. The revised tentative map
shall eliminate Lot “J” as a separate residential parcel and combine the area encompassed

o
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V.

by Lot “J” into the remainder parcel, leaving Parcels “A” through “I” as separate residential
parcels and a +/-22.5-acre remainder parcel. The revised tentative map shall also be
consistent with the other terms and conditions of Coastal Development Permit No. A-1-
DNC-97-019. The applicant shall recorded the revised map approved by the Executive
Director.

All development shall take place consistent with the revised tentative map, as approved by
the Executive Director.”

Within 60-days of Coastal Commission authorization of Coastal Development Permit No.
A-1-DNC-97-019, the applicant shall submit to the Executive Director a letter indicating
whether or not he proposes to carry out the proposed wetland restoration work.

If the required letter indicates that the wetland restoration work will be undertaken, he shall
submit detailed plans for the restoration work for the review and approval of the Executive
Director prior to commencement of the restoration work. The plans shall provide that all of
the wetland restoration work will be performed outside of the existing mapped
wetland/riparian habitat on the site, shall be prepared by a qualified biologist, and shall be
prepared in consultation with the Dept. of Fish & Game.

FINDINGS AND DECLARATIONS.

The Commission hereby finds and declares as follows:

A

B.

The Substantial Issue Findings for Commission Appeal A-1-DNC-97-019 are hereby
incorporated by reference.

Site Description.

See Finding C-1 of the Substantial Issue Findings.

C.

Project Description.

See Finding C-2 of the Substantial Issue Findings.

D.

E.

LCP Designations and Amendment.

" See Finding C-3 of the Substantial Issue Findings.

McNamara RCA-Rezone and Subdivision Chronology.

See Finding C-4 of the Substantial Issue Findings.

F.

Environmentally Sensitive Habitat Areas.
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e General Policy No. 6 on page 58 of the LUP for environmentally sensitive habitat areas states: .

Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependant upon such resources shall be
allowed within such areas. Development in areas adjacent to environmentally sensitive
habitat areas shall be sited and designed to prevent impacts which would significantly
degrade such areas, and shall be compatible with the continuance of such habitat areas.

e Specific Area Policy No. 4f on page 65 and 66 of the LUP for development adjacent to
environmentally sensitive habitat areas states:

Development in areas adjacent to environmentally sensitive habitat areas shall be sited
and designed to prevent impacts which could significantly degrade such areas, and shall
be compatible with the continuance of such habitat areas. The primary tool to reduce the
above impacts around wetlands between the development and the edge of the wetland shall
be a buffer of one-hundred feet in width. A buffer of less than one-hundred feet may be
utilized where it can be determined that there is no adverse impact on the wetland. A
determination to be done in consultation with the California Department of Fish and
Game and the County’s determination shall be based upon specific findings as to the
adequacy of the proposed buffer to protect the identified resource. Firewood removal by
owner for on-site use and commercial timber harvest pursuant to CDF timber harvest
requirements are to be considered as allowable uses within 100-foot byffer areas. , .
e Specific Area Policy No. 4a on page 67 of the LUP for riparian vegetation states:

Riparian vegetation shall be maintained along streams, creeks, and sloughs and other water

courses within the coastal zone for their qualities as wildlife habitat, stream buffer zones,

and bank stabilization.

o Section 21.11A.030(E) on page 34 of the County's coastal zoning ordinance indicates the
principally permitted uses that are allowed within riparian vegetated areas and the RCA-2(r)
zone and it states:

The principal permitted designated resource conservation area (riparian) uses includes uses
such as:

1. Nature study, fish and wildlife management and hunting and fishing, including the

development of minor facilities such as duck blinds and recreation trails;

2. Firewood removal by the owner for on-site residential use;

3. Commercial timber harvest of conifers pursuant to California Department of
Forestry Practice Rules for special treatment areas and stream protection zones
and where:

a Heavy equipment is not used,
b. At least fifty percent of the coniferous tree canopy and all of the
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. hardwood canopy is retained;
4. Wells within rural areas;
5. Maintenance of existing flood-control and drainage channels;
6. Roads, road maintenance and repair. Where new stream crossings are proposed
they shall be limited, when feasible, to right-angle crossings of the stream corridors.

e Section 21.11A.040 on pages 35 and 36 of the County's coastal zoning ordinance indicates the
conditionally ‘permitted uses that are allowed in all RCA-2 designations and more limited
RCA-2 designations. Section 21.11A.040 states in applicable part:

Uses permitted with a use permit include:

4. In all designations, a single-family residence and appurtenant structures where
denial of such would otherwise substantially deny all reasonable use of the parcel and
where such development will be sited and designed to prevent impacts which would
significantly degrade the environmentally sensitive habitat area...

B. In all designations, those recreational facilities included in a State Park and
Recreation/Department of Fish and Game Master Plan which has been submitted and
approved as an amendment to the General Plan Coastal Element.

. C. In all designations, wetland restoration subject to Section 21.114.080.

s Section 21.11A.080 on pages 39 and 40 of the County's coastal zoning ordinance establishes
guidelines for wetland restoration projects permitted under Section 21.11A.040(D). Section
21.11A.080 states, in applicable part, that:

Restoration projects which are a permitted development in Section 21.114.040(D) are
publicly or privately financed projects in which restoration is the sole purpose of the
project except as set forth on subsection A of this section:

A Requirements for filing for the purpose of reclassification in urban areas
restoration projects may include some fill for reclassification for non-permitted
uses if the wetlands are small, extremely isolated and incapable of being restored.
Small, extremely isolated wetland parcels that are being restored to biological
productive systems may be filled and developed for reclassification only if such
actions establish stable and logical boundaries between urban and wetland areas
and if the applicant provides funds sufficient to accomplish the approved
restoration program in the same general region...

The subject property is vegetated with Sitka spruce forest, forested wetlands, persistent emergent
wetlands (resource conservation areas) and upland grassland (non-resource conservation area).
The property contains gentle slopes but is generally flat. The property has three-land use and

zoning map designations that correspond with the suitability of those areas for development and
. with identified agricultural resource areas and environmentally sensitive habitat areas.
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Generally, the northern portion of the property is designated and zoned as General Agriculture, 5- .
acre minimum parcel size. This agricultural area is a part of the proposed 22-acre remainder parcel
and would not be directly affected by the proposed residential subdivision configuration. The
middle portion of the property, approximately 9 acres, is designated and zoned as RCA-2(1),
meaning Designated Resource Conservation Area -- Riparian. A Wetlands Investigation of the
property prepared by Karen Theiss and Associates (January 1993, amended May 1998), indicates
that the middle portion of the property contains environmentally sensitive, wetland/riparian habitat
that primarily consists of second growth Spruce forest and forested wetlands. The southernmost
edge of the riparian habitat area boarders the northeastern edge of the area zoned for single-family
residential development. The northeastern edge of the proposed subdivision configuration,
specifically Lots J and I, contain both Designated Resource Conservation Area — Riparian and non-
resource conservation area. The southernmost portion of the property is designated as Rural
Neighborhood and zoned as R1-B13, One-Family Residence, 13,000 square feet minimum lot size.
The southern portion of the property is covered with an open grassy meadow, and was cleared of
its forest some time ago. (Please see Exhibit No. 6)

The project, as proposed, would result in future development of residential fill within a riparian
habitat area and is therefore inconsistent with policies of the certified LCP. More specifically, the
creation of Lot J would lead to future residential development directly within a riparian habitat
area which is not allowed by the environmentally sensitive habitat protection policies referenced
herein. Residential use within a Designated Resource Conservation Area — Riparian [RCA-2(r)]
would be inconsistent with the certified LCP because the zoning and LUP policies specifically
limit uses to those that are dependent upon such resources.

Specific Area Policy No. 6 on page 58 of the LUP provides that only development that is
dependant upon sensitive habitat areas shall be allowed within such areas and that development be
sited and designed to prevent impacts that would significantly degrade these areas. The Land Use
Categories on pages 331 and 332 of the LUP limit the types of uses that are allowed within
designated as Resource Conservation Areas to one of eight specifically enumerated uses. The
creation of a single-family residential lot is not: (a) considered to be a use that is dependant upon
an environmentally sensitive habitat area; or (b) intended to be a preventive measure against
significant degradation of these areas; or (c) one of the specifically enumerated uses allowed
within an resource conservation area. Therefore, the Commission attaches Special Condition No.
1 that would require that prior to issuance of the Coastal Development Permit, the applicant shall
submit for the review and approval of the Executive Director a copy of a revised tentative map for
the proposed subdivision that has been approved by the County. The revised tentative map shall
eliminate Lot J as a separate residential parcel and combine the area encompassed by Lot J into
the remainder parcel, leaving Parcels A through I as separate residential parcels and a +/-22.5-acre
remainder parcel. The revised tentative map shall also be consistent with the other terms and
conditions of Coastal Development Permit No. A-1-DNC-97-019. The applicant shall record the
revised map as approved by the Executive Director.

Specific Area Policy 4a on page 67 of the LUP requires that riparian vegetation be maintained as
wildlife habitat and stream buffer areas. Specific Area Policy No. 4f on pages 65 and 66 provides .
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that an adequate buffer area, typically 100-feet in width, be provided in developments proposed
adjacent to environmentally sensitive habitat areas. This policy further provides that a buffer of
less than 100-feet in width may be utilized if a determination can be made that the development
will not result in adverse impacts to the sensitive resource. The proposed subdivision is located
well beyond 100-feet away from other wetland resources on adjoining properties including Lake
Earl and the adjacent area zoned as agriculture and/or farmed wetlands. With respect to riparian
resources on the property itself, both the County and the California Department of Fish and Game
have determined that no additional buffer is needed for the proposed road alignment, which is
adjacent to a riparian habitat area. Further, with the exception of Lot J, the future development of
the proposed residential lots that are located adjacent to sensitive habitat areas are not expected to
result in adverse impacts to sensitive habitat areas. Each of these lots contain adequate area to
develop a single-family residence while also providing an adequate spatial buffer and/or a buffer
composed of fencing or vegetative screening that would prevent significant impact to
environmentally sensitive resources. In addition, the future development of the proposed
residential lots would be subject to coastal development permit requirements, Thus the County
will have the opportunity to evaluate the potential impacts associated with the development of
individual lots and may impose conditions designed require mitigation measures to prevent
impacts to sensitive coastal resources such as requirements to locate individual homes away from
sensitive areas and to create suitable buffers. Finally, any development proposed within 100-feet
of a coastal wetland/riparian area would be subject to the appeal provision of the Coastal Act.
Therefore the Commission finds that the project, as conditioned with Special Condition No. 1
which requires that the subdivision be reconfigured to eliminate Lot J, is consistent with the LUP
buffer policies.

The proposed project includes a wetland restoration component, originally proposed to mitigate
wetland fill impacts associated with development of the site for future residential fill. However,
as the supplemental wetlands investigation that was conducted after the County approved the
project determined that the project would result in much less wetland fill than originally thought,
and as Special Condition No. 1 will eliminate all proposed wetland fill for the project, the wetland
restoration component of the project is not necessary to make the project consistent with the
habitat protection policies of the LCP. Furthermore, the applicant proposed to eliminate the
wetland restoration component when the County approved the RCA rezoning for the project, that
was later certified by the Commission.

The applicant has not yet submitted plans for the proposed wetland restoration component of the
project. If not properly planned and implemented, well-intentioned wetland restoration projects
performed within existing habitat areas can actually degrade environmentally sensitive habitat
areas associated with the proposed wetland restoration project. Therefore, to avoid such impacts
and to ascertain whether on not the wetland restoration work will be carried out, Special Condition
No. 2 requires that, within 60-days of Commission approval of this coastal development permit,
the applicant submit a written statement to the Executive Director that indicates whether or not the
applicant proposes to carry-out the proposed wetland restoration work. If the applicant indicates
that the wetland restoration work will be undertaken, the condition requires the applicant to
submit detailed plans for the restoration work for the review and approval of the Executive
Director prior to commencement of the restoration work. To avoid impacts to existing sensitive
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habitat, the plans must provide that all of the wetland restoration work will be performed outside
of the existing mapped wetland/riparian habitat areas on the site, shall be prepared by a qualified
biologist, and shall be prepared in consultation with the California Department of Fish and Game.
The Commission finds that the project, as conditioned, conforms with environmentally sensitive
resource protection policies of the LUP.

Conclusion:

The tentative subdivision map should be reconfigured in order to: (1) avoid significant adverse
effects to the riparian wetland resources contained in proposed Lot J; (2) make the project
consistent with LUP policies pertaining to buffer requirements and environmentally sensitive
habitat areas; and (3) make the project consistent with the Coastal Commission’s approval of Del
Norte County LCP Amendment No. 2-98 (RCA-Rezone). Therefore, Special Condition No. 1
requires that prior to issuance of the Coastal Development Permit the applicant shall submit, for
Executive Director approval, a reconfigured tentative subdivision map that conforms with LCP
Amendment 2-98, Major (McNamara), the minimum lot size requirements of the coastal zoning
ordinance, and that contains no fill for road construction or for the creation of residential parcels
within areas with RCA zoning designations. Additionally, Special Condition No. 2 requires
timely notification of the applicant’s intent, and Executive Director approval of, any future
restoration project that may be undertaken as a result of the Commission’s approval of this
project. The Commission finds that as conditioned, the project is consistent with the Del Norte
County certified Land Use Plan, as the project will not lead to future development within an
environmentally sensitive habitat area on the site.

G. Minimum Lot Area.

e Section 21.11A.050(D) of the County’s coastal zoning ordinance states:

Parcels may be created which include RCA land areas subject to the provision of a non-
RCA area totaling at least fifty percent of the minimum lot size (as required by the non-
RCA zone) for parcels designated as one unit/two acres or higher in density or a minimum
of one acre for parcels designated as one unit per /three acres or lower in density.

The proposed subdivision consists of ten +/-20,000-square-foot residential lots and a +/-22-acre
remainder parcel. The area proposed for subdivision is primarily zoned R1-B13, one-family
residence, and 13,000-square-foot minimum. The affected area also contains some RCA-2(r),
Designated Resource Conservation Area — Riparian zoning which corresponds with identified
riparian habitat on-site. Although the R1-B13 zoning classification establishes a minimum parcel
size of 13,000-square-feet, both the County and the Regional Water Quality Control Board have
required a 20,000-square-foot minimum parcel size because of environmental constraints located
on the subject property. Proposed Lots A through I all meet the development criteria as required
by Section 21.11A.050(D) of the Coastal Zoning Ordinance,

However, Lot J, as shown on the tentative subdivision map, does not comply with minimum area
requirements of the RCA-2r zone (Designated Resource Conservation Area, Riparian). Lot J is .
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0.48 acres in size. The area of Lot J that is affected by the RCA-2r zone constitutes approximately
66% (or .32 acres) of the lot area. Therefore, Lot J does not meet the minimum zoning ratio of
50% for RCA designated area to non-RCA area. To address the apparent inconsistencies between
the proposed subdivision configuration and riparian habitat located on-site, the Commission
attaches Special Condition No. 1 which requires that prior to issuance of the Coastal Development
Permit the applicant shall submit, for the review and approval of the Executive Director, a
reconfigured tentative subdivision map that eliminates Lot J as a separate residential lot and
combines the area that was part of proposed Lot J as part of the remainder parcel. The Condition
also requires that the Final Map be recorded in accordance with the approved Tentative Map, as
modified.

The Commission finds that, as conditioned, the project is consistent with Section 21.11A.050(D)
of the Coastal Zoning Ordinance as all of the approved residential lots would contain at least fifty

percent of non-RCA zoned area of the minimum size specified for each parcel.

H. New Development and Rural Subdivision.

LCP Policy D(2) states:

In rural areas new development shall be required to prove the subject area’s ability to
accommodate such development prior to approval. Land divisions, both major and minor
subdivisions (not including boundary adjustments and inside the urban/rural boundary),
shall be permitted when 50% of the usable parcels in the area have been developed and
the created parcels would not be smaller than the average size of the surrounding parcels.
To determine if this criteria is met, the following shall apply:

a. Usable parcels do not include parcels committed to agricultural and designated as such in
the Land Use Plan, nor shall parcels committed to open space or portions of parcels
committed to open space be considered as usable parcels.

b. To determine if the 50% rule has been met, a survey of the existing parcels in each
planning area (delineated on the Land Use Maps) will need to be conducted. If 50% or
more of the existing lots are developed, then the land division may be processed.

c. The Land Use Plan designates the minimum lot size for parcels in each planning area. As
these minimum lot sizes are reflective of the average size of lots in each area, the minimum
lot size designated for land use classification that the land division is proposed establishes
the average size. -

LCP Policy D(2) only allows development in rural areas that are able to accommodate such
development with necessary services. Policy D(2) further requires that land divisions not be
approved unless a survey of the existing parcels in the area indicates that 50% or more of the
existing lots are developed.

The subject property is located outside of the urban limit line and within the Lake Earl Rural Area
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of Del Norte County as identified on the certified Land Use Maps. The proposed subdivision is an
extension of an existing residential neighborhood and would not require significant new utilities.
Consistent with the rest of the neighborhood, the residential parcels to be created would be served
by on-site water wells and sewage disposal systems. A preliminary review of documentation
contained in the subdivision application indicates that the wells should produce a sufficient
amount of water to support the full range of allowed uses within the R1-B13 (One Family
Residential) Zoning District. Final approval of individual water wells by the Del Norte County
Health Officer will be required prior to recordation of the Final Map. The County has
conceptually approved a preliminary on-site sewage disposal evaluation for the subject property.
As shown on the tentative subdivision map, there are adequate septic recovery areas within each
lot that can accommodate on-site sewage disposal systems. Due to the high groundwater
conditions in the area, “Wisconsin Mound” systems are proposed for some of the lots. A Waste
Discharge Report (or waiver) and final design for each septic system will be required to be
submitted for review and approval by the State Regional Water Quality Control Board prior to
recordation of the Final Map.

Del Norte County has developed a computer program (Planning/Building 50% Developed Report)
that can generate a parcel based survey to determine the percentage of similar existing parcels
within the applicable planning area that have been developed. According to the Del Norte County
Planning/Building 50% Developed Report, the Lake Earl Rural Planning area of the coastal zone
is 88% developed. Thus, subdivision of the applicant’s property would be consistent with the
rural land division criteria contained in Policy D(2) (Exhibit No. 9).

LCP Policy D(2)(c) also requires that new parcels be no smaller than the average size of the .
surrounding parcels as reflected by minimum parcel size specified by the applicable zoning

district. The southerly portion of the property has a land use classification of Rural Neighborhood

and is zoned as R1-B13, One-Family Residential, 13,000 feet minimum lot size. All of the new

parcels to be created under the proposed subdivision are at least 20,000 square feet in size,

exceeding the required 13,000-square-foot minimum parcel size.

Conclusion.

As conditioned by the Commission, the coastal development permit for the Unit III Subdivision
would result in the creation of 9 residential lots that are approximately 20,000 square feet in size
and a 22.5-acre remainder parcel. The lots have been determined to be adequate to support the
necessary water wells and septic systems that would serve the proposed lots. In addition, the
proposed subdivision is consistent with the rural land division criteria contained in LCP Policy
D(2) as the Lake Earl Rural Planning area of the coastal zone is already 88% developed, and the
creation of nine 20,000-square-foot lots is consistent with the minimum lot size requirement of the
LCP applicable zoning districts. Thus, the Commission finds that the project, as conditioned, is
consistent with LCP Policy D(2).

I Public Access.

Coastal Act Section 30604(c) requires that every coastal development permit issued for .
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development between the first public road and the sea or the shoreline of any body of water
located within the coastal zone shall include a specific finding that the development is in
conformity with the public access and public recreation policies of Chapter 3 of the Coastal Act.
o Coastal Act Section 30210 states:
In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to

protect public rights, rights of private property owners, and natural resource areas from
overuse.

e Coastal Act Section 3021l states:
Development shall not interfere with the public’s right of access to the sea where acquired
through use or legislative authorization, including, but not limited to, the use of dry sand
and rocky coastal beaches to the first line of terrestrial vegetation.

e Coastal Act Section 30212 states, in part:

(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:

(1) it is inconsistent with public safety, military security needs, or the protection of fragile
coastal resources,

(2) adequate access exists nearby, or,
(3) agriculture would be adversely affected. Dedicated accessway shall not be required to
be opened to public use until a public agency or private association agrees to accept

responsibility for maintenance and liability of the accessway.

In addition to the above referenced Coastal Act policies, the Del Norte County certified LCP
contains a number of policies intended to address public access to the shoreline.

¢ Policy No. C-1 on page 15 of the certified LCP states:
The County shall work actively towards the attainment of maximum coastal access for the
public, where it is consistent with public safety, property owner rights and the protection
of fragile coastal resources.

* Policy No. C-2 on page 15 of the certified LCP states:

The rights of private property owners shall be protected in all considerations of public
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access.

e Policy No. C-5 on page 15 of the certified LCP states:

Agricultural lands shall be protected from adverse effects resulting from public access.
Priority consideration shall be given to the maintenance of agricultural productivity.

¢ Policy No. C-8 on page 15 and 16 of the certified LCP states:

Development along the immediate shoreline shall provide public access to the shoreline
except where:

a. Findings are made consistent with Section 30212 of the Coastal Act that access is
inconsistent with public safety or that agriculture would be adversely affected; or

b. Access would have unavoidable adverse impacts on environmentally sensitive
habitat areas as designated in the LUP; or

c. An existing vertical accessway, adequate to meet anticipated access needs, is
located one-half mile or less from the development; or

d The parcel is too small to allow for an adequate vertical access corridor without
passing within twenty-five feet of a proposed dwelling; or

e Project site is too small for the proposed development and the access with
improvement related to its use (i.e. parking).

In its application of these policies, the Commission is limited by the need to show that any denial
of a permit application based on these sections, or any decision to grant a permit subject to special
conditions requiring public access, is necessary to offset a project's adverse impact on existing or
potential public access.

The project is located within the Lake Earl Rural Planning Area of Del Norte County. This
planning area is generally located between the Smith River and Point St. George and is
characterized as a ten mile stretch of open sandy beach and grass covered dunes that permits
extensive physical vertical and lateral access. Additionally, the project is located within the
immediate vicinity of the Lake Earl Wildlife Area, which is administered by the California
Department of Fish and Game (CDFG). Because the Lake Earl Wildlife Area contains sensitive
habitat areas and is used extensively for hunting and fishing, the CDFG maintains a limited access
policy to this coastal resource for resource management and public safety concerns. Public access
is available a short distance from the proposed subdivision at the ends of Lakeview Drive and
Buzzini Road, both of which are accessed off of Lake Earl Drive.

Although the project is located between the first public road and the sea, the project does not
require the provision of any additional public access because the project will not result in adverse .
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impacts to existing or potential public access. The proposed subdivision would not interfere with
the public’s right to access the sea where acquired through use as there is no evidence of any trails
or paths through the project area. In addition, although the subdivision would bring new residents
to the area, the nine residential lots that would be created by the subdivision as conditioned would
not increase the demand for public access beyond what can easily be accommodated by existing
access facilities around Lake Earl. Therefore, the Commission finds that the proposed project,
which does not include any new public access, is consistent with the public access policies of the
Coastal Act.

J. California Environmental Quality Act (CEQA).

Section 13096 of the California Code of Regulations requires Commission approval of coastal
development permit applications to be supported by a finding showing the application, as
conditioned by any conditions of approval, to be consistent with any applicable requirements of
the California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits
a proposed development from being approved if there are feasible alternatives or feasible
mitigation measures that would substantially lessen any significant adverse impact that the activity
may have on the environment.

The subdivision configuration, as proposed, would result in significant adverse impacts to
sensitive coastal habitat areas and more specifically cause fill to be placed within a riparian habitat
area for the creation of residential development. The proposed project has been conditioned to be
consistent with the policies of Del Norte County’s certified LCP and the public access and
recreation policies of the Coastal Act. A mitigation measure intended to minimize project-related
adverse environmental impacts has been added as Special Condition No. 1. Special Condition No.
1 requires that Prior to Issuance of the Coastal Development Permit the applicant shall submit, for
Executive Director approval, a reconfigured tentative subdivision map that conforms with LCP
Amendment 2-98, Major (McNamara), the minimum lot size requirements of the coastal zoning
ordinance, and that contains no fill for road construction or for the creation of residential parcels
within areas with RCA zoning designations. The Final Map shall be recorded in accordance with
the tentative map as approved by the Executive Director.

As conditioned, there are no feasible alternatives or feasible mitigation measures available,
beyond those required, which would substantially lessen any significant adverse impact that the
activity may have on the environment. Therefore, the Commission finds that the proposed
project, as conditioned to mitigate the identified impacts, can be found consistent with the
requirements of the Coastal Act and to conform to CEQA.

EXHIBITS:

1. Regional Location Map

2. Area Location Map

3. Coastal Development Permit Jurisdiction Map

4, Appeal to Commission

5. Del Norte County Planning Commission Findings
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6. Del Norte County Board of Supervisors Staff Report .
7. Del Norte County Ordinance No. 97-009

8. Memo from Del Norte County Planning Department to Planning Commission (5/28/97)

9. Del Norte County Fifty Percent Developed Report
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ATTACHMENT A

Standard Conditions.

1.

Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or
authorized agent, acknowledging receipt of the permit and acceptance of the terms
and conditions, is returned to the Commission office.

Expiration. If Development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development
shall be pursued in a diligent manner and completed in a reasonable period of
time. Application for extension of the permit must be made prior to the expiration
date.

Compliance. All development must occur in strict compliance with the proposal
as set forth in the application for permit, subject to any special conditions as set
forth below. Any deviation from the approved plans must be reviewed and
approved by the staff and may require Commission approval.

Interpretation. Any question of intent of interpretation of any condition will be
resolved by the Executive Director or the Commission.

Inspections. The Commission staff shall be allowed to inspect the site and the
development during construction, subject to 24-hour advance notice.

Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and conditions
of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all
future owners and possessors of the subject property to the terms and conditions.
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REASONS FOR THE APPEAL

SYNOPSIS.
The McNamara III subdivision is being appealed primarily because:

(1) The placement of fill within a 35,000+ square-foot, environmentally
sensitive, riparian/wetland habitat area to develop three house sites on
lots "B", "I", and "J" and to construct a portion of a road extension
within the subdivision are not allowable uses for fill within an
environmentally sensitive, riparian/wetland habitat area, as specified
by LCP policies;

(2) No buffer area is proposed between the proposed development and the
adjacent wetlands and the development as approved by the County does not
protect the riparian wetland habitat areas from significant disruption
of habitat values as required by LCP policies;

(3) Feasible less environmentally damaging alternatives to the placement of
fi1l within an environmentally sensitive, riparian/wetland habitat area
have not been examined as required LCP policies.

(4) One of the lots to be created by the proposed subdivision does not meet
minimum lot area requirements of the LCP.

BACKGROUND INFORMATION.

The McNamara Unit III subdivision proposes the division of a 28-acre parcel
into 10 Tots that are each about 20,000 square feet in size and a 22-acre
remainder lot. The project also includes the extension of a road (i.e.
Lakeside Loop) within the subdivision. The County approved the project
contingent upon Coastal Commission approval of a Resource Conservation Area
rezoning of the property. Condition No. 1 of the County permit states:

Approval of this project is for a major subdivision creating 10 lots and
a remainder as shown on the approved plot plan and is subject to
approval of the Resource Conservation Area zoning project (R9702C) by
the County and the California Coastal Commission as submitted. Any
changes in the final zoning configuration may require an amendment of
this subdivision project.

The Del Norte County Board of Supervisors has scheduled the RCA rezone for an
April 22, 1997 public hearing. Consequently, the RCA rezone that is
associated with this subdivision/appeal has not yet been submitted to the
Coastal Commission as an amendment to Del Norte County's LCP.

For the RCA-2 rezone, Karen Theiss and Associates determined in their wetlands
investigation that the designated resource conservation areas on the property
are a type of wetland. The identified wetlands meet the criteria of both the
state and federal definitions for wetlands. The type of wetland identified by
Ms. Theiss is "riparian" in nature and it was appropriately mapped and
designated as RCA-2(r) (Designated Resource Conservation Area). There is no
disagreement as to the location and type of wetlands identified and mapped by
Karen Theiss for the subdivision/RCA rezone.

EXHIBIT NO. 4

APPLICATION NO.
A-1-DNC-97-019
(McNAMARA)

Reasons for Appeal




The proposed subdivision includes the placement of fill within a
35,000+-square-foot, environmentally sensitive, riparian/wetland habitat area
to develop three house sites on lots "B,"” "I," and "J" and to construct a
portion of a road extension. The applicants propose to mitigate for the loss
of the 35,000+ square feet of wetland area by excavating an on-site, upland
area to create a 54,000+ square of in-kind, wetland habitat at a 1:1.5 ratio.

’ CONTENTIONS.
1. The proposed fill within an environmentally sensitive, riparian habitat

areas to devel h i n nstr Yo xtension is n

for allowable uses in such area, as specified by numerous LCP policies.

Placement of fill within riparian habitat areas is incompatible with the
continuance of such habitat areas. The proposed fill for the subdivision is

inconsistent with numerous LCP policies that limit the uses for which fill may -

be placed in riparian wetland habitat areas.

a. The placement of fill within an environmentally sensitive, riparian
habitat area to develop house sites and to construct a road

xtension is n u hat is ndent on the r rces within
such habi reas required neral Poli No. n e 5
of the LUP.

General Policy No. 6 on page 58 of the LUP states in applicable part:

Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on
such resources shall be allowed within such areas.

Homes and road extensions are clearly not uses dependent on environmentally
sensitive habitat areas because they can be located outside of such areas and
still function as intended.

b. The placement of fill within a riparian habitat area to develop
house sites and to construct a road extension is not an allowable
use within a riparian habitat area per the land use categories on
pages 331 and 332 of the LUP.

The LUP chapter on land use categories on pages 331 and 332 allows the
following uses within riparian habitat areas:

(i) Recreational trails,

(i) Hunting and fishing,

(i1i)  Timber harvesting of conifers where heavy equipment is not used
and where at least 50% of the coniferous tree canopy and where
all of the hardwood tree canopy is retained and removal is
otherwise consistent with forest practices rules for special
treatment areas and stream protection zones,

(iv) Maintenance of existing flood control and drainage channels,

(v) Wells within rural areas,
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(vi) Firewood removal by the owner, for use in residence on site, and

(vii) Road maintenance and repair of existing roads. New stream
crossings shall be limited when feasible to right angle
crossings of streams and stream corridors.

The above 1ist of allowable uses within riparian areas contains no reference
to any residential use as proposed with the subdivision. Although listed use
number (vii) mentions roads, the reference to roads is limited to maintenance
and repair of existing roads or new stream crossings. The fill in riparian
areas for roads proposed as part of the subdivision does not include repair or
maintenance or a stream crossing, but rather the extension of a road into a
riparian area. Therefore, the proposed fill is not for an allowable use
within riparian habitat areas as specified on pages 331 and 332 of the LUP.

c. The placement of fill within a RCA-2(r) (Designated Resource

Conservation Area, riparian) zone to develop house sites and to

construct a_road extension is not an allowable use within an
RCA-2(r) zone under Section 21.11A.030 of the LCP.

Section 21.11A.030 establishes the principal permitted uses for the RCA-2
zone. For the proposed RCA-2(r) zone, the principal permitted uses are as
follows:

1. Nature study, fish and wildlife management and hunting and fishing,

including the development of minor facilities such as duck blinds

and recreation trails;

Firewood removal by the owner for on-site residential use;

Commercial timber harvest of conifers pursuant to California

Department of Forestry Practice Rules for special treatment areas

ans stream protection zones and where:

a. Heavy equipment is not used,

b. At least fifty percent of the coniferous tree canopy and all of
the hardwood canopy is retained;

4. HWells within rural areas;

5. Maintenance of existing flood-control and drainage channels;

6. Road maintenance and repair of existing roads. New stream crossings
shall be limited when feasible to right angle crossings of streams
and stream corridors.

W

Again, the above list of allowable uses within the RCA-2 zone makes no
reference to residential uses and the allowable road uses are limited to
repair, maintenance, and stream crossings, and not extensions of roads.
Therefore, the proposed residential and roadway use of the RCA-2 zone is
inconsistent with Section 21.11A.030 of the zoning code.

d. The placement of fill within a RCA-1 (General Resource Conservation

Area) zone to develop house sites and construct a road extension

is not an allowable use within an RCA-1 zone under Section 21.11.030
of the LCP.



Since the RCA rezone that is associated with this subdivision/appeal has not
yet been submitted to the Coastal Commission as an amendment to Del Norte
County's LCP, the standard of review for the proposed subdivision is the LCP
in its current form, without the proposed rezoning of portions of the property
from RCA-1 to other zones. The riparian wetland areas within the proposed
subdivision area are currently zoned RCA-1. The principal permitted uses
within RCA-1 zoned areas are listed in Section 21.11.030 as follows:

A. Fish and wildlife management,

B. Nature study, and

C. Hunting and fishing including development of duck blinds and similar
minor facilities.

The proposed subdivision is inconsistent with this section as the proposed
residential and roadway uses are not principally permitted uses in the zoning
district.

e. The placement of fill within an wetland area to develop house sites

nd constr road extension is inconsi nt with ific Are
Policy No. 4a for wetlands on page §§ of the LUP and Section
21.11A.040 of thg LCP because the placement of fill in a wetland for

these purposes is not for allowable uses.
Specific Area Policy No. 4a for wetlands on page 65 of the LUP states:

The diking, filling, or dredging of wetlands shall be permitted in
accordance with other applicable provisions of this program, where there
is no feasible less environmentally damaging alternative and where
feasible mitigation measures have been provided to minimize adverse
environmental effects. Such projects shall be limited to those
jdentified in Section 30233 of the Coastal Act.

Section 21.11A.040 of the LCP indicates that certain uses are allowed within a
wetland subject to a use permit. Conditionally permitted uses that are
allowed within a RCA-2(w) zone are subject to the requirements of Section
21.11A.040 (D), which states in applicable part:

In the wetlands, farmed wetlands, and estuary designations, diking,
filling, or dredging shall be permitted in accordance with the
provisions of the General Plan Coastal Element and Section 21.11A.070
(B), where there is no feasible less environmentally damaging
alternative, and where feasible mitigation measures have been provided
to minimize adverse environmental effects, and shall be limited to:
(one of the eight allowable uses in Section 30233 of the Coastal Act).

Section 30233 of the Coastal Act limits the diking, filling, or dredging of
wetlands to one or more of the following eight uses:

(1) New or expanded port, energy, and coastal-dependent industrial
facilities, including commercial fishing facilities.




(2) Maintaining existing, or restoring previously dredged, depths
in existing navigational channels, turning basins, vessel berthing and
mooring areas, and boat launching ramps.

(3) In wetland areas only, entrance channels for new or expanded
boating facilities; and in a degraded wetland, identified by the
Department of Fish and Game pursuant to subdivision (b) of Section
30411, for boating facilities if, in conjunction with such boating
facilities, a substantial portion of the degraded wetland is restored
and maintained as a biologically productive wetland. The size of the
wetland area used for boating facilities, including berthing space,
turning basins, necessary navigation channels, and any necessary support
service facilities, shall not exceed 25 percent of the degraded wetland.

(4) 1In open coastal waters, other than wetlands, including streams,
estuaries, and lakes, new or expanded boating facilities and the
placement of structural pilings for public recreational piers that
provide public access and recreational opportunities.

(5) Incidental public service purposes, including but not limited
to, burying cables and pipes or inspection of piers and maintenance of
existing intake and outfall lines.

(6) Mineral extraction, including sand for restoring beaches,
except in environmentally sensitive areas.

(7) Restoration purposes.

(8) Nature study, aquaculture, or similar resource dependent
activities.

The list of uses above that are allowed by Section 30233 of the Coastal Act as
incorporated in Policy No. 4a of the LUP and Section 21.11A.040 of the LCP
does not include residential use and new roads. Therefore, the proposed fill
for these uses is inconsistent with Policy No. 4a and Section 21.11A.040.

f. The wetland fill is not allowed under Section 21.11A.080 on pages 39
and 40 of the LCP.

Section 21.11A.080 establishes guidelines for wetland restoration projects
permitted under Section 21.11A.040(D) where "restoration is the sole purpose
of the project except as set forth in subsection A of this section." Section
21.11A.080 is not applicable because: (1) wetland restoration is not the sole
purpose project, (2) the wetlands to be filled are not being restored, and (3)
the exception that allows some wetlands to be filled applies only to wetlands
within “urban areas" where the wetlands are small, extremely isolated and
incapable of being restored. In this case, the wetlands to be filled are not
located within an urban area.

2. The proposed development includes no buffer areas between proposed

development and adjacent wetlands and does not protect the riparian




wetland habitat ar from significan ruption of habitat valu .
required by LCP policies.

The County's LUP states on page 47 that "wetlands and riparian vegetation
systems" are "biologically sensitive habitat types." The LUP states on page
50 that: "sensitive habitats are vulnerable to disturbance from human
activities", that "development can threaten the integrity of sensitive
habitats unless adequate protective measures are instituted", that "the
potential for harm through development can be minimized by locating
development sufficiently away from the sensitive habitats...", and that
"certain activities in or near sensitive habitats may be entirely
non-conforming with the required protection and maintenance of the area's
natural resources.” The LUP on page 51 states in applicable part that land
uses and levels of use in and adjacent to biologically sensitive habitats
shall not "adversely alter...the biological productivity of the area" and
shall not "adversely impact...the viability of flora and fauna inhabiting or
utilizing the area."

The proposed development within and adjacent to riparian wetland habitat is
inconsistent with the following more specific LCP requirements that
incorporate the above policies.

a. The placement of fill within an environmentally sensitive, riparian
habitat area to develop house sites and to construct a road
xtension is n nsi nt with mai n f riparian v ion ‘II'

as_requir ific Area Policy No. 4 on page 67 of the LUP.

Specific Area Policy No. 4a for riparian vegetation on page 67 of the LUP
states:

Riparian vegetation shall be maintained along streams, creeks, and
sloughs and other water courses within the coastal zone for their
qualities as wildiife habitat, stream buffer zones, and bank
stabilization.

By filling and eliminating 35,000 square feet of existing riparian wetlands
the development, as approved by the County, does not maintain riparian
vegetation as required by Specific Area Policy No. 4a.

b. The placement of fill within an environmentally sensitive riparian
habitat does not protect the environmentally sensitive habitat area
against significant disruption of habitat values and is not
compatible with the continuance of such habitat areas as required by
General Policy No. 6 on page 58 of the LUP.

General Policy No. 6 on page 58 of the LUP states in applicable part:

Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values... Development in areas

adjacent to environmentally sensitive habitat areas shall be sited and

designed to prevent impacts which would significantly degrade such areas

and shall be compatible with the continuance of such habitat areas. .



By filling and eliminating 35,000 square feet of riparian wetland habitat, the
proposed development will significantly disrupt and degrade the wetland and
does not provide for the continuance of that portion of the habitat as
required by General Policy No. 6.

c. The project does not establish a buffer area between the proposed

development and the adjacent wetlands as required by Specific Area
Policy No. 4f on pages 65 and 66 of the LUP and Section 21.11A.020

on pages 32 and 33 of the LCP.

Specific Area Policy No. 4f for wetlands on pages 65 and 66 of the LUP states
in applicable part:

Development in areas adjacent to environmentally sensitive habitat areas
shall be sited and designed to prevent impacts which could significantly
degrade such areas, and shall be compatible with the continuance of such
areas. The primary tool to reduce the above impacts around wetlands
between the development and the edge of the wetland shall be a buffer of
one-hundred feet in width. A buffer of less than one-hundred feet may
be utilized where it can be determined that there is no adverse impact
on the wetland.

Section 21.11A.020 (B) on page 33 of the LCP states in applicable part:

This zone [the RCA-2 zonel shall also be applied to buffer areas which
shall be established around wetlands between the edge of the wetland and
any future and/or existing development. Such buffers shall be
one-hundred feet in width unless a determination of no adverse impact
upon the wetland is made, in which case a buffer of less than one
hundred feet may be utilized.

The project as approved establishes no buffer at all, and in fact, includes
fill within the identified wetlands on the site.

The County staff report indicates on page 2 that there are four types of
wetlands under the County's LCP. They are listed as: "estuary, wetland
(which requires a buffer), farmed wetland (which requires no buffer) and
riparian. The adjacent Department of Fish and Game (DFG) owned lands are
currently designated farmed wetland with no buffer required.

There are no findings in the staff report, and there do not appear to be any
policies within the County's LCP, to support the County's interpretation that
a farmed wetland does not require a buffer. In general, there is less of a
need for a buffer around a farmed wetland when the area around the wetland is
farm land. The adjacent DFG lands next to the project site were formerly in
private ownership, were used as farmed wetlands, and were zoned as RCA-2(fw)
(Designated Resource Conservation Area - farmed wetland). However, these
lands are no longer in private ownership, are no longer being farmed, and
habitat values appear to have increased. More importantly, there is a greater
need to establish a buffer around a wetland if the wetland is adjacent to
proposed development, such as the subdivision presented here. Therefore, the



County has not established that there is no adverse impact upon the wetland .
and the 100-foot buffer required by the LCP policy has not been provided.
3. The Coun indin not examine whether re ar ible le

environmentally damaging alternatives to the proposed wetland fill as

requir i Poli 4 f the LUP an

Section 21.11A. of the LCP.

Specific Area Policy No. 4a on page 65 of the LUP states, in applicable part:

The diking, filling, or dredging of wetlands shall be permitted in
accordance with other appiicable provisions of this program where there
is no feasible less environmentally damaging alternative...

Section 21.11A.040(D) of the LCP states in applicable part:

In the wetlands, farmed wetlands, and estuary designations, diking,
filling, or dredging shall be permitted ... where there is no feasible
less environmentally damaging alternative...

The County made no findings with regard to alternatives to the proposed
wetland fill. No findings address such possible alternatives as reconfiguring
the proposed parcels to avoid the wetland fill, reducing the number of parcels
created to avoid the wetland area or any other alternative to the project as
approved by the County. Therefore, the project as approved by the County is
inconsistent with the above referenced LCP policies.

4. Lot "J" in the proposed subdivision does not comply with the mimimum
area requirements of Section 21.11A.050(D) on page 36 of the LCP.

Section 21.11A.050(D) states the following in applicable part on page 36 of
the LCP:

Parcels may be created which include RCA land areas subject to the
provision of a non-RCA area totalling at least 50 percent of the minimum
Tot size (as required by the non-RCA zone) for parcels designated as one
unit/two acres or higher in density...

Lot “J" of the proposed subdivision is inconsistent with Section 21.11A.050(D)
because the non-RCA area of the parcel is Tess than 50 percent of the minimum
lot size. The site plan indicates that lot "J" is 130 feet deep and 165 feet
wide, and has a total area of 21,450 square feet. The wetland area on parcel
"J" was calculated to be 11,500 square feet in size. Thus, the remaining
non-RCA area of the lot is equal to 9,950 square feet, or 46.4 percent of the
total size of the lot. Thus, the project as approved by the County is
inconsistent with Section 21.11A.050(D) on page 36 of the LCP.
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EXHIBIT NO.

5

APPLICATION NO,
A-1-DNC-97-019

Agent: Michael Young & Associates (McNAMARA)
| _Planning
STAFF REPORT APl | Commission Report
MJ9702C

APPLICANT: Richard McNamara

APPLYING FOR: RCA Rezone and Major Subdivision

AP#: 110-020-64 LOCATION: Lakeside Loop & Clayton R4, off Lake Earl Dr

PARCEL(S) EXISTING EXISTING
SIZE: 26.84 acres USE: vwvacant STRUCTURES: none

PLANNING AREA: 3 GENERAL PLAN: Rural Res(lu/la), General Agricul-
ture-5 acre min, Rural Neighborhood,

Resource Conservation Area

ADJ. GEN. PLAN: Same

ZONING: RRA-1, A-5, RCA-1, RI1-Bl3 ADJ. ZONING: Same, A-20, RCA-2{fw)

1. PROCESSING CATEGORY: NON-COASTAL APPEALABLE COASTAL X
NON-APPEALABLE COASTAL PROJECT REVIEW APPEAL

2. FIELD REVIEW NOTES: DATE: 12/6/96 HEALTH DEPT BUILDING INSP x
PLANNING x ENGINEERING/SURVEYING x

.ACCESS: Vipond Dr/Lakeside Loop ADJ. USES: res, vacant, rur res, DFG
TOPOGRAPHY: generally flat DRAINAGE: unnamed surface, Lake Earl

DATE OF COMPLETE APPLICATION: 12/12/96

3. ERC RECOMMENDATION: Adopt negative declaration. Recommend approval
of rezone to Board of Supervisors. Approval of
major subdivision subject to listed conditions.

4. STAFF RECOMMENDATION:

Richard McNamara has submitted a proposal for the rezoning of a Resource
Conservation Area and subdivision of Unit 3 of his subdivision on 28+
acres at the end of Vipond Drive. The parcel is accessed by both Clay-
ton Road and Lakeside Loop. It is bisected by drainage which is current-
ly zoned RCA-1 (General Resource Conservation Area) with Agriculture, 5
acre minimum, designation to the northeast and Rural Neighborhood/
R1-B13 (One family residence - 13,000 sg.ft. minimum lot size) designa-

tion on the southwest. The subdivision would complete Lakeside Loop
with 10 residential lots approximately 20,000 sqg.ft. in size and a 22
acre remainder. The project 1is within the Coastal Zone's Lake Earl

Rural Planning area which is currently 88% developed, well above the 50%
I'Du'.mum required for subdivision consideration.

the early 1980's, McNamara submitted a proposal for the development
of 80+ residential lots overall at the end of Vipond Drive in the north-
ern Crescent City area. Adjacent to Lake Earl, the project had signifi-
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PROJECT: Richard McNamara - Rezone R9702C & Mzjor Subdivision MJS7022
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cant issues for which an EIR was prepared (SCE £8211.705). These issu
included <the impacts of and upon Lake Earl, grouné wa+er anc Sewj
disposal, traffic, emergency services, f£looding and *habitaz. The

was subsequently adopted with mitigations and mizigative condizions.
Unit I was recorded prior to expiration. Subsequently, an applization
to reestablish Unit II (China Creek Court) was processed and conditions
updated and reestablished. 1In 1290/81, McNamara submitted a proposal
for Unit III which included a Genera. Plan anc Zone change which changed
the agriculturel area to residential designation anéd 1ots. 2 Nozice of
Preparation for an EIR was irculated (SCE $#98.103037) with several
issues identifiecd. These included agriculsural conversion, hakitat
mapping and impacts, sewage dIsposal, ancd drainage. The projec:t was
withdrawn by the applicant in mic¢ 1996é. The revised Unit III proposal
now submitted is reduced in size with no agrizulturzl arez conversior or
development proposed.

The Resource Conservation Areea identifies sensitive habitat areas. A
rezone from the General designation requires soils and vegetatior. map-
ping and study. Upon review of the information, rezone to a designated
RCr-2 =zone, such as wetland or riparian, is made fcr the actual haritat
arsesa with any non-habitat arez identified going to an adjacent d&esigna-
tion. AS a rezone within the Coastal Zone, the Ccastal Commissior re-
views the project subsequent to Board of Supervisors review ané <akes
the final actior for approval or denial.

Theiss, biologist. It identifies habitat +types and outlines wezl
mitigations for proposed subdivision £fill areas. The proposed RT
areas are previously disturbec Zorested wetlands with braided seasonal
drainages which are natural &and man-made. Under the Del Norte County
Coastal program there are four tiyves of wetland: estuary, wetlané (which
reqgquires a buffer), farmed wetland (which reguires nc buffer) and ripari-
an. The adjacent Department of Fish ané Game (DFG) owned lancds are
currently designated farmed wetland with no buffer regquired. The drain-
age corridors within the project which enter the DFE lands are proposed
as a RCA-2r (riparian) zone. Non-habitat areas are proposed for rezon-
ing to General Agriculture - 5 acre minimum on the northeast, and R1-B13
Single Family Residential - 13,000 sg. ft. minimum lot size on the south-
west as shown on Exhibit A.

A habitat study has been completed for the McNamaraz property by I:a‘
A

The resulting 7+ acres of Rl zoning have a potential of 21 units maximum
density under the Rural Neighborhood, 3 units per acre General Plan/
12,000 sg.ft lot minimum designations. Fewer, larger 1lots have been
proposed with on-site wells and sewage disposal systems. Sewage dispos-
~al soils testing was completed by Michael Young, project engineer.
Pursuant to Water Quality Control Board criteria, the lot sizes are to
be approximately 20,000 sg.ft., with designated well/sewage system loca-
tions. Testing information indicates mouné and/or shallow systems for
the lots. A Waste Discharge Report (or waiver) and f£inal design will Dbe
required prior to recordation

The project includes wetland £ill as indicated on the map and in 9
project description. Those areas to be disturbed, approximately 35,000
sg.ft. total of several smaller areas, will be replaced on-site as shown
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on the map at a 1.5 ratio, approximately 54,000 sqg.ft. The restoration
plan will be prepared and financed prior to recordation of the final
project. The fill will be placed for road and building site purposes
and will not significantly impact the seasonal drainage. A permit or
waiver may also be required from the U.S. Army Corps of Engineers for
the fill and restoration project.

Several improvements and mitigations <Zfrom the original project are
included in this project, while some have already been completed. Lake-
side Loop will be completed as a county road. Drainage begun with unit
I, including non-source pollutant catch-pasins prior to discharge, will
also be completed. A turn-lane on Lake Earl Drive at the Vipond inter-
section as mitigation for impacts from the overall project traffic has
been completed. The issue of emergency secondary access to the area was
also mitigated in the EIR by the provision of an easement from Clayton
Road to 1lands on the southeast for an eventual emergency connection to
Lakeview, now being required as part of this project. (This will not be
a public road.) The 12 foot elevation has been identified as the Lake
flood level and, pursuant to prior mitigations, development will be
prohibited from disturbance. The existing agricultural driveway which
falls at the edge of the area will be reviewed separately in the future.
An agreement for fire hydrant mitigations from the original EIR has
previously been made, however placement of a third hydrant has been
proposed by the applicant for this project.

Based upon the proposal and recommended conditions, which reflect prior
mitigations as well as new ones, a Mitigated Negative Declaration supple-
mental to the original EIR was prepared and circulated to the State
Clearinghouse for review. No comments were received at the close of the
review period. Staff notes that the project is subject to payment of
State Department of Fish and Game impact mitigation fees befo:r: the
adopted Negative Declaration document is complete.

At this time, staff recommends the Commission open its public hearing
and, at its close, consider adoption of the below listed findings and
the Negative Declaration. Staff further recommends the Commission
consider forwarding the rezone to the Board of Supervisors with a recom-
mendation for approval and take action tc approve the subdivision sub-
ject to the recommended conditions listed below.

5. FINDINGS:

A) The project is consistent with the policies and
standards of the County General Plan, Coastal Program
and Subdivision Ordinance;

B) The project unit is within and similar to portions
of the original McNamara Subdivision for which an
Environmental Impact Report (SCH $#82111705) was pre-
pared, publicly reviewed and adopted by the County.

That document is herein incorporated as a part of the
Mitigated Negative Declaration document of this project;
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C) Soils and vegetation mapping and analysis has been
prepared by a professional biologist and sensitive .
habitat areas of the project identified and proposed as

Riparian pursuant to the adopted Local Coastal Plan;

D) The Lake Earl Rural Planning Area of the Coastal
Zone is 88% developed, permitting consideration of this
project under the Coastal Act Rural Land Division
Criteria;

E) The potential for groundwater pollution from on-site
sewage disposal systems has been addressed by the
original EIR and subsequent project information and no
significant impact potential has been identified.

Final jurisdiction is the responsibility of the State
Regional Water Quality Control Board;

F) Traffic impacts at Vipond Drive and Lake Earl Drive
have been mitigated by prior turning lane construction;

G) Habitat impacts have been mitigated by establishing
zoning and elevation boundaries where disturbance is
limited and by mitigative restoration of adjacent
wetlands for £fill areas;

H) The potential for flood hazard impacts has be avoid-
ed by the requirement that the known hazard area be
delineated upon the final map and that no structures be
constructed within it. Sufficient area for residential
use remains on each parcel outside of the hazard area;

I) The Commission has reviewed testimony indicating
that a fence already exists along the
project/Department of Fish and Game property line which
was installed by the Department of Fish and Game, and
has therefore determined that the Department of Fish
and Game is responsible for maintenance and re-
pair/replacement, not the project applicant;

J) Comments received from the Department of Fish and
Game were submitted to the County after the close of
the CEQA review period. Review of the referenced
letter of September, 1996, indicates that no comment
regarding a 100 foot setback was outlined. It is noted
that Coastal Zoning Map C~8 indicates that the edge of
the Resource Conservation Area-2 (estuary) designation
for the lake is over 100 feet from the project area and
that the adjacent Department of Fish and Game lands are
designated as Resource Conservation Area-2 (farmed
wetlands) which have no buffer requirements;

K) The adopted County Local Coastal Program separately
identifies and sets policies for several sensitive
habitat Resource Conservation Area categories including
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riparian, wetland, wetland buffer and farmed wetland.
Tne Department of Fish and Game has, in recent years,
incorporated these into a more general category called
we=land for the purpose of CEQA review and impact
evaluation. The Local Coastal Program does not limit
or conditi acement of fill in riparian areas,
however, such f£ill is subject to mitigation under
Department of Fish and Game policies, as in this

project case.

6. CONDITZONS:

* % 1) Approval of this project is for a major subdivision
creating 10 lots and a remainder as shown on the ap-
proved plot plan and is subject to approval of the
Resource Conservation Area zoning project (R9702C) by
the County and the California Coastal Commission as
submitted. Any changes in the final zoning configura-
tion may require an amendment of this subdivision

project;

2) A final subdivision map shall be recorded with the
County Clerk within 24 months of the date of approval;

3) The proposed water supply shall be from a source
approved for the purpose by the Health Officer prior to
recordation of the final map. If testing indicates, it
may be necessary to place a note on the final or parcel
map advising any prospective purchaser that "The instal-
lztion of filtration treatment equipment may be desir-
able on proposed individual wells in order to avoid any
unacceptable levels of such minerals or corrosiveness.
Tnis equipment may be costly to install and maintain."”;

4) Prior to recordation of any portion of the final
map, the developer shall obtain a Waste Discharge Re-
port from the Regional Water Quality Control Board, a
copy of which shall be provided to the County Planning
Division for its file. The report shall include a plan
for well and sewage disposal system locations for each
lot, subject to RWQCB requirements. Final testing for
any Wisconsin Mound systems shall be completed and
noted in the reports. A note shall be placed on the
map referring to the report(s) by preparer's name and
date;

*x 5) Lakeside Loop shall be extended from the end of the
existing paved County maintained road (Lakeside Loop)
to the beginning of the existing County maintained road
(Lakeside Loop) at its junction with Vipond Drive. The
road shall be constructed in accordance with County
maintained road standards and shall include paving,
curb and gutter (on both sides of the roadway), and
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storm drain. The width shall be 40 feet from face of
curb to face of curb using Cal-Trans A2-6 or County .
approved rolled curb and gutter, whichever matches

existing improvements. The structural section shall be

the same as that required and constructed for the

existing portion of Lakeside Loop. The right-of-way

width shall be 50 feet. The road and right-of-way

shall be dedicated to the County. All design work

shall comply with Title 12 of Del Norte County Code;

6) The existing 60 foot wide access easement for Clay-
ton Road along the southeast property line shall be
shown on the final map;

7) Construction plans for the roads and utilities shall
be prepared by a registered civil engineer and shall be
submitted to the Community Development Department,
Engineering and Surveying Division, for acceptance
prior to the recordation of the final map;

8) A preliminary soil report shall be prepared by a
California registered civil engineer and submitted
prior to the recordation of the final map;

9) A note shall be placed on the map and/or included
within the CC&Rs (Conditions, Covenants & Restrictions)
indicating that all future residential construction
shall comply with Section 14.16.027 and Section
14.16.028 of Del Norte County Code regarding addressing
and the posting of address numbers;

10) All roads and/or streets within the subdivision
- shall comply with Section 14.16.029 of Del Norte County
Code regarding naming and identification;

11) The boundary of the Resource Conservation Area
zoned riparian area shall be shown on the final map
with a note which indicates "riparian drainage area -
disturbance of vegetation subject to County regula~-
tions";

12) Prior to recordation of any portion of the final
map, the applicant shall have a final wetland mitiga-
tion/restoration plan prepared by a qualified biologist
which shall be reviewed by the Department of Fish and
Game and accepted by the County. The plan shall re-
flect the mitigations proposed by the project including
the location of the restoration area and 1.5 replace-
ment ratio, and shall be based upon current standards
for restoration of the identified habitat(s), including
a monitoring program. The property owner shall enter
into an agreement with the County and the Department of
Fish and Game to complete the wetland mitigation and
subsequent monitoring program as set forth in the final

03/07/97
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Richard McNamara - Rezone R9702C & Major Subdivision MJ9702C

report. The agreement shall specify the date of com-
mencement of the mitigation work, dates of annual in-
spections and reports, and a bond or equivalent securi-
ty shall be posted with the County to ensure perfor-
mance for both construction and subsequent monitoring.
The applicant shall be responsible for any Department
of Fish and Game and/or Army Corps of Engineers permits
required for the fill/restoration;

13) The 100 year flood hazard boundary (elevation 12
feet) shall be identified on the final map and a note
shall be placed on the map and in the deeds prohibiting
the construction of any structures (except a well) or
the removal of native habitat (except where a drainage
or access project have been specifically approved or
where a windfall tree threatens a nearby structure)

within the hazard area;

14) An engineered drainage plan and road improvement
plan shall be submitted to the Engineering and Survey-
ing Division for review and acceptance prior to the
recordation of the map. This plan shall include a
program for erosion control for both the construction
period and for on-going application to the project.
Catch-basins shall be included for drainage entering
any natural surface drainage system;

15) The project shall comply with the requirements of
the Uniform Fire Code applicable at the time of com-
plete application (12/96). Prior to recordation of the
map, the applicant shall complete arrangements with the
Crescent Fire Protection District for installation of a
fire hydrant as outlined in the project description;

16) Prior to recordation of the final map, a gate shall
be placed across the driveway serving the remainder
parcel from Clayton Road and no trespassing signs shall
be posted on it and along the property boundary.

** amended per PC Meeting 3/5/97
*** Added per PC Meeting 3/5/97

03/07/97



” “

_%9-020-
DZOL6CH

UOIBFATPQNS ao(ey
QIVHOIY ‘ VYVHVNORW

T Lwa

NaKINKIa a7

VAVWUNHW

m—
T .
I LY mesagene PV I @
b2 tmorgyaes : ;
.w srnen geu gy ’ R
m LALLLANET .1 7% TR ’
Y SICY 10 000000 ——
7 L LITL AT ....u.-h
AN NOLYNY VVen camiegy
i WSEOATE I i alal ] “ o
. b JEY TS . o
.
o
......, ” .... . . .... e . LA BT TP

Wite awanay

~-o
-
Sl . .
Qs el : | 2 et
~o Sen . P ~ .
m . ~Se Sl ) ~y
Lt N Al TR S I es ST . ® ;
s 05y, S0 i1 §
} ~ - ' 4
- - . :

iy

Smmewmenow e

;-45«'«-; .

1viedy
MWanrgey.

p

2

(]
. ST :
E m )
R
. - . Lk .
“. m& v ..
" \'..




—_ 79-020-011
920L64

R pRS—

auozay

——

JUVHOTIY “ VIVHVNOW

Tnmiggien bl L LN T LT T v @

Sdiyape PEoiy T
ennew avapn LS e

LARLLANE TE 1 1T TR
L) LLL B TLY LLLTFIY VI

)
}
}
¥ .
M‘(/ Nenusy 000

Hnoo :tﬂﬂuﬂﬂ:“ahuoﬂn“ﬂﬂﬁw“ “ T .
ﬂn&f& ﬁﬁbUNi&M ﬁMW‘( DP ’06& ¢ YVIR aniine 9 - . o
| N, Arawix=

- . . ?

n.... - ,.,. DR P 1-3.4!....
VRN Y birg LTI TY TP
. : ) $ 6 syeendey "y »

e
1
|9
'
H

P
Py
N
P
11}
L)
-

[}

1
)
£
N

nETe iy
3TNy

-y .

.oyt




, Uﬂ*wg ? o20lby
MKW 3 anozay NANNNNOW

LW ZBWS
GWALINALLNN 312 W34
IANAANIND NaraN12)IN O
/AN 3Wda19159d oN
79897 QU
WaLvYNAI9 2t — —

.

.
JL L TTURTS JRF S TN S S raery v @

w
m i T
{
¥

annen oo v Ry BEEE

L DT T T VI
SICLT LS E8H0ae e e .

// wennes LD )
¥ . ’

e ROLEWT YIN sambandr B .
&£ DEIAVIEY 1an dnaiingd O . -
. Y anibN e

™ 4 N . SR Twig
1 T R -
Su T e A Rie Onananey 3y
e - = ® 46 patendes 3L B
.- . -
.0..0..!!“. t. -
. - q
..l -2 . e
ey e, ..
. .G ..
.w m.‘o III:. ~..
IExn e .
vyl - ~
[ B T el :
- . ~ - -
- - .
- ’." .dllll..!
-~ thad
/... Pivenreg sildesds "~ mal oy,
" (L2 ST PR Tl
¢ ». 1 y

$a (. A : .
Y,
N } 1
(SO .- [}
[{ et )
Fr 0
R
R
L.d
..i\. us.
s
\\
, APRE I
O

R “ti s, 923 %




COUNTY OF DEL NORTE

COMMUNITY DEVELOPMENT DEPARTMENT
700 Fifth Street

CRESCENT CITY, CALIFORNIA 95631 FAX (707) 465-0340
PLANNING ENGINEERING & SURVEYING BUILDING INSPECTION
(707) 464-7254 (707) 464-7229 (707) 464-7253

May 27, 1997

Del Norte County Board of Supervisors
583 G Street, Suite 1
Crescent City, CA 95531

SUBJECT: Supplemental Staff Report #2: Richard McNamara RCA
Rezone R8702C - APN 110~-020-64

ngs of the Planning Commission and the attached Response to the
roastal staff letter and take action to approve the revised
McNamara Ordinance and rezone exhibit as conditioned, and to
further approve the Resolution submitting the proposal to the
California Coastal Commission.

‘{ECOMMENDATIONS: Staff recommends that the Board adopt the find-

SUMMARY: Subsequent to the continuation of the Board hearing for
the above project on April 22, the project engineer and biologist
revisited that portion of the project site where fill and biclogi-
cal boundaries were an issue. Michael Young staked the centerline
tangents of the proposed road and Karen Theiss resurveyed the
habitat and measured from the staking to the habitat boundary.
This was done under above-normal-rainfall conditions. As outlined
in Exhibkits 9 and 10 attached, the more specific information led
to several conclusions. The proposed road r.o.w. is outside the
habitat area and £ill or disturbance of the area is not neces-
sary. Originally identified Wetland II does not have soils or
hydrolic (standing water) indicators and is not a wetland under
State or Federal criteria. Also, the location of the habitat
boundary on lots J and I was confirmed, confirming that lot g

does not have adeguate building site area to meet code. Subse-
guently the applicant has submitted a proposal to revise the
proposed RCA-2 (r) boundary along the existing habitat boundary
so that no £ill wll be placed in the RCA-~2 area and has agreed to
the deletion of lot J. Lot I has been demonstrated to meet build-
ing site criteria with the change. With absence of a fill pro

1, the restoration area has also been deleted and the propos EXHIBIT NO
CA-2 boundary revised to follow existing habitat. i

6

APPLICATION NO.
A-1-DNC-97-019
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The Coastal staff's 1l6-page comment letter, submitted to the
Board by fax less than two hours before its hearing, raised three
issues. In light of the County's certified LCP and 13+ years of
implementation history, two of these issues are raised in error.
County staff has reviewed these comments and prepared the at-
tached response which discusses the issues in more detail . It is
noted that each issue response ends with findings which staff has
recommended the Board adopt in addition to the original Planning
Commission findings. Additonally, a revised zoning map exhibit is
attached and a condition of the rezone deleting lot J from the
MJ9702C (McNamara) project.

DISCUSSION/JUSTIFICATION: see attached response to comments and
exhibits.

ALTERNATIVES: As indicated in the Coastal staff comments, submit-
tal of a proposal with no changes would most likely result in a

denial from the Coastal Commission. This would require either
abandonment of the project or similar or greater revisions in a

new submittal in the future.
FINANCING: none
OTHER AGENCY INVOLVEMENT: California Coastal Commission

SIGNATURE REQUIREMENTS: An ordinance and Resolution are included.

Sincerely,

Dwms natchild
Diane Mutchie
Senior Planner

cc: Tim Goodman, CAO
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County Response
RE Coastal Staff letter 4/21/97
McNamara RCA Rezone

Issue 1

Statements on pages 2 and 4 of the Coastal Commission staff
comments imply that the proposed rezone requires changes to the
Land Use Plan (LUP) and as a change in RCA zoning is a major
amendment to the Local Coastal Program, citing section
21.050B.060(C).

Response:

The project consists of a change of zoning from RCA-1 to RCA-2
with those areas not designated as RCA-2 proposed as either A-5
or R1-B13. As illustrated by thier titles in the Coastal Zoning
index (Exhibit 1) this is a change from General RCA to Designated

RCA.

The quotation of a portion of Section 21.50B.060(C), referring
to "the removal of Chapter 21.11A (designated resource conserva-
tion area") is out-of-context, misleading and irrelevant. Review
of the full text of the section (Exhibit 2) shows that the sen-
tence following the quotation clearly states that "A rezoning
from RCA-1 to RCA-2... shall be considered a minor amendment'.
The proposed project consists of a change from RCA-1 to RCA-2 and
DOES NOT remove designated RCA-2 zoning. (The only existing RCA-2
is on adjacent Department of Fish and Game property which is
designated Farmed Wetlands.) The County recognizes that while it
may submit an RCA-1 to RCA-2 change as a minor amendment, it is
the descretion of the Coastal Commission to hear any one project
as a major amendment based upon issue, not upon incorrect code
guotations.

The implication that the RCA-1 to RCA-2 change requires an LUP
amendment because portions of the RCA-1 area will be A-~5 or
R1-Bl13 instead of RCA-2 has been previously addressed in the
management of the Countys RCA program, represents a reversal of .
13+ years of simliar project actions by the Coastal Commission,
and is contrary to adopted LCP text. Section 21.11.010 (Exhibit
3) outlines the intent of RCA-1 as a transition zone awaiting
more detailed information. Section 21.11.060 (D), items 2 and 3,
(Exhibit 4) specifically indicate that the area found not to be
resource conservation area or any wetland buffer is within the
abutting General Plan land use classification and shall be re-
zoned to another zoning which is in accord with the General Plan.
In this case, onsite portions of the parcel to the northeast are
‘General Agriculture-5 and lands to the southeast are Rural Neigh-
borhood 3 units per acre on the General Plan. The proposed zones
correspond to these LUP/General Plan land use designations.




.inding: Pursuant to Sections 21.11.060 (D) 2 and 3 and Section
21.50B.060 the project consists of a change in zoning from RCA-1
{General Resource Conservation Area to RCA-2 {Designated Resource
Conservation Area) with related rezonings of non-resocurce areas
to A-5 and R1-Bl3 which are consistant with the respective adja-
cent land use designations of General Agriculture 5 and Rural
Nieghborhood 3 units per acre. An amendment of the LCP- Land Use

Plan is not required for this proposal.

Finding: The project is a change in zoning from RCA-1 to RCA-2
and is not mandated by the County LCP as a major LCP amendment as
ocutlined in Section 21.11.010. The determination as to whether
this specific zone change is a minor or major LCP amendment is at
the descretion of the Coastal Commission, based upon substantial
issues of this specific project.

Issue 2

Statements on page 3 of the Coastal staff comments contend that
Theiss has provided an incomplete wetlands investigation which
utilizes Army Corps of Engingeers criteria and was not conducted
in a year of normal rainfall has been utilized and resulted in

inaccurate mapping.

Response:
The Coastal Act definition of wetlands played a pivotal role

Q the hearings and outcome of the County's LCP in 1979-84. The

evelopment of the Environmentally Sensitive Habitat Area maps,
the Land Use Map/RCA areas, and the RCA zoning and zoning map
program were subject to several years of discussion in and out of
the field between County, Coastal, and Department of Fish and
Game staffs. At issue was the interpretation of the Coastal Act
wetlands phrase "lands covered periodically or permanently with
shallow water." The significantly high rainfall on the northcoast
and in Del Norte County (relative to the balance of the Coastal
Zone) literally results in the covering of the entire coastal
plain with some form of shallow water during the weeks/months of
continual seasonal rain. A system for discernment was necessary
both between habitat and non-habitat areas and in determining the
types of habitat, such as wetland, riparian or estuary outlined

in the LUP.

The Resource Conservation Area program was developed and both the
LUP and Zoning estakblished a process for habitat mapping and
categorization which included soils, vegetation, topography and
required consultation with the Department of Fish and Game. This
program was certified in 1983 and implementation began in 1984.
Biologists reports were then generally referred to as vegetation
or habitat studies.

In 1987 the Army Corps of Engineers (COE) established its program

f "jurisdictional wetlands" which is a broad program encompass-
‘; many of the LCP's RCA categories under one federal title of
etlands" for the purposes of its permit system. During the past

* 18



ie many projects have been subject to multiple review for
"we Lands" issues by the State and the COE. Often reports are
prepared which address this multiplicity of agencies and are
generally referred to as wetlands reports. While utilizing such
reports the practice of the County and the Coastal Commission
under the certified Del Norte RCA program has been to rely upon
the criteria, requirements and recommendations of Department of
Fish and Game staff in the analysis of sites.

Karen Theiss and Associates is a highly gqualified and reputable
hiology firm which has worked within this and other local juris-
dictions on the northcoast, the Department of Fish and Game,
Coastal Commission, and the Corps of Engineers for many years. It
is noted that the McNamara report does not rely soley upon the
COE criteria and DOES also address State and County requirements.
It is also noted that County staff has verified that consulta-
tions by Theiss and field visits were made by Department of Fish
and Game (Pierce) and COE (Ammerman) staffs, neither of which
:i1ave objections to the proposal as submitted. This includes the
category of habitat (riparian) as well as the report. The pro-
posed mapping is based upon firsthand information, familiarity
with the Del Norte LCP/RCA program categories, and the discern-
ment of these qualified professional biologists. County staff
also notes that it has determined that Coastal staff has at no
time consulted with Department of Fish and Game staff regarding
the project or its report, nor has it indicated which Coastal
staff biologist has deemed the conclusions reflected in the
mapping inaccurate.

In response to Coastal staff comments regarding the “"normal
rainfall" requirement, and to more specificaly address the issue
of proposed habitat f£ill areas, a supplemental report was con-
tracted by the applicant with Theiss. This report (Exhibit 9)
reflects a field review in April of this year, where the seasonal
rainfall at the time was 89.78" (normal=74.14") and the monthly
rainfall was 7.13" (normal April=5.57%).

The project engineer field staked the centerline tangents of the
proposed road corner to verify its proposed location and from
which Theiss could measure the distance to the habitat boundary.
Based upon the additional work by both the engineer (Young) and
Theiss it is determined that the staked road right-of-way falls
.outside of the riparian habitat boundary and will not require
placement of fill within the habitat area. The location of the
boundary across proposed parcel J and portions of proposed parcel
I were also confirmed. As a result the applicant's engineer has
indicated agreement to relinquish the £ill proposal, revising the
RCA-2 (r) zone boundary, thereby foregoing the creation of lot J
and reducing the net non~RCA building area of parcel I to .44
acre (Exhibit 10). This 19,150+ sqg.ft. exceeds the minmum of
7,200 sq.ft. of non-RCA area required by Section 21.11A.050D.

The second review of the area of controversy included closer
analyvsis of the isolated area on proposed lot B, originally

5 13




labled Wetland I@I based soley upon common hydrophitic vegetation.
Finding no standing water and, by new soils test pit review, no
saturated soils, it is concluded that the arca doces not meet Fish
and Game nor COE criteria for wetland. Based upon the conclusions
of the supplemcntal report and the zoning boundary and project
changes resulting, the proposed habitat replacement arca is also
deleted from the project, revising its boundary to the existing

habitat limits (Exhbit 10).

Finding: The implementation of Cocastal Act policies regarding
wetlands and other environmentally sensitive habitat has been
addressed by the certified LCP Resource Conservation Area pro-
gram. The development of this program appropriately considered
Local conditions such as climate and habitat categories and
provides for review by Department of Fish and Game on a case-by-
case basis. This process of discernment has been successfully
utilized by the County and the Commission for 13+ yecars.

Finding: Habitat mapping has been prepared by Karen Theiss &
Associates which outlines County, State and Federal criteria and
which included consultation and field review by bioclogy staf?f
from the Department of Fish and Game and Corps of Engineers. No
issue in data, mapping, use of criteria or proposed habitat
boundaries was identified by the California Department of Fish

anda Game, or COE.

inding: A supplemental habitat investigation conducted by Theilss

'n April 1997, in above normal rainfall conditions and basec upon

engineer-staked reference peints, has provided more specific
information and conclusions as to the location of habitat bounda-

ries.

Finding: Based upon the habitat reports areas of gencral RCA-1
zoning have been determined to be Riparian and are proposed as
designated RCA-2 Riparian with no disagreement from any party.

Finding: Based upon the habitat reports areas of general RCa-1
zoning have been determined to be outside the riparian habitat
area and are proposed to be designated other than RCA-2 in accor-
dance with Section 21.11.060.D3.

Finding: Based upon the supplemental habitat report by Theiss the
applicant has proposed a revised RCA-2(r) boundary, abandoned the
proposal for £ill within the habitat area, demonstrated adequate
building site area for lot I, and abandoned lot J.

i

Issue 3

The lack <of provision of a buffer zone is raised as on issue on
pages 6-8 of the Coastal staff comments. Refcerences to Coastal
Act scctions, scven portions of the County Land Use Plan and

partment of Fish and Game for the Planning Commission hearing

.ning which deal with wetlands, and correspondence from the

s 20



are utilized to conclude that a wetland buffer is required for
the project between the sensitive habitat area and project devel~

opment.

Response:
The Coastal Commission Certification of the County's Land Use

Plan and the Coastal Zoning Ordinance in 1983 found that the
referenced Cosatal Act sections are addressed and implemented in
the County Local Coastal Program. The way in which these sections
have been addressed and implemented have been ignored by the
Coastal staff comments.

Pages 46~70 of the certified Land Use Plan address Sensitive
Coastal Habitats, including a section of Specific Area Policies
and Recommendations (pgs 60-70). This section sets forth defini-
tions, distributions, issues and policies for each category of
sensitive habitat identified in the LCP. As indicated in the
condensed outline/example of this section {Exhibit S) Wetlands
are a seperate category from Riparian Vegetation. Thisg seperation
of categories, with seperate policies and activities, continues
to the Land Use section which creates the Resource Conservation
Area land use designation with subcategories. Implementation
under the RCA 1 and 2 zoning program also applies this sepera-
tion, requiring specification as to cagtegory at the time of
RCA-2 designation (Exhibit 4}. This is also reflected as the
RCA-2 chapter outlines specific uses/use permit uses for each
category. It is noted that there are seperate catagories for
wetland, wetland buffer, farmed wetland, riparian and others
including estuary.

Beginning in 1984, the application of the RCA-2 program and these
categories has been relatively clear. Well over 20 such LCP
amendments have been heard and approved by the County and the
Coastal Commission, most of which are summarized by Exhibit 6.
Projects such as Miller, Day, Sonnenberg and Fugate demonstrate
trat where Wetlands (w) have been designated, a Wetland Buffer
{wb) has been applied. Projects such as Tryon, 0'Dell, Stanhurst,
Ziedler and Bliss demonstrate that where Farmed Wetlands (fw) are
designated, Wetland Buffer has not been applied, based upon the
nature of the "fw" activites. Similarly, projects such as Munger,
Leither, Cozzolio, Fugate, BDC, Eller, Agness Ent, and McMurray
demonstrate that where Riparian (r) designations are determined,
Wetland Buffer is not applied. This is because the nature of
riparian areas, as defined (Exhibit 6), includes the vegetation
systems along the drainage system. In the mid-1980's the Depart-
ment of Fish and Game issued an internal policy document for its
northern region outlining how these were to be identified. It is
noted that this system of applying RCA categories did not change
after the introduction of the all encompassing ACOE "jurisdiction-
al wetland" terminology in 1987.

The proposal for the McNamara rezone is for RCa-2 (r) - that is

Riparian. The Department of Fish and Game has not contested this
in its comments {Exhibit 7). Coastal staff has not disagreed with

s 2




licies and 2Zoning text and policies cited by Coastal staff are
not from the Riparian category policy and zoning text sections
but from the Wetlands category texts. For example, the regquire-
ments for a wetland buffer cited from "Specific Area Policy No.
4f page 66 of the LUP" is found under the Wetlands heading
(VII.D.- Exhibit 5) three paragraphs on the same page before the
Riparian policies section E. Such misgquotation of text demon-
strates either ignorance of the Del Norte LCP or total disregard
for an approved, long-time utilized system of review.

.\e proposed Riparian designation. However, the LUP text and
(o}

Similar misinterpretation is included in the reference to the
letter of the Department of Fish and Game dated March 5, 1997
(Exhibit 7). The wetland concern expressed in the first paragraph
is explicitly stated as "a 100 foot setback from the shoreline of
Lake'". As discussed by the review of the original subdivison Unit
1 project, and the Planning Commission hearing and findings, the
Lake (Lake Earl) shoreline is approximately 500 ft. away from the
Unit 3 project, as illustrated by the zoning map (Exhibit 8)
where the Lake shoreline is designated RCA-2 e (estuary) in the
upper left corner of the map. It is alsoc noted that Mr. Pierce
was provided a copy of the County action and findings and did not
file an appeal of this determination.

While the requirement for application of a wetland buffer is not
called for in the case of a riparian designated area, mitigative
ditions have been applied to the conditions of the companion
ivision development. These include showing the RCA-2 boundary
on the recorded map with a map note referencing County regula-
tions regarding riparian areas (condition 11); a requirement for
the provision of curb and gutter for the street, thus limiting
drainage discharge (condition 5); and, preparation of a drainage
plan including erosion controls and provision of catch basins
prior to discharge into natural surface drainages (conditon 14).
The latter is a standard condition developed with the Department
of Fish and Game and applied to similar projects such as McMurray
and Miller (Exhibit 6) where development was immediately adjacent

to riparian corridors.

Finding: Based upon the format of the Envirnomentally Sensitive
Habitat/Resource Conservation Area Land Use Policies and Zoning
program in the certified Del Norte County LCP, and the history of
its application over 13+ years, and the agreement to the designa-
tion of the subject habitat as Riparian under said LCP's RCA
program, no Wetland Buffer designation is required.

Finding: The subject project area is located more than 100 feet
from the shoreline of Lake Earl, as previously addressed by the
Planning Commission findings for the subdivision approval.

FINDING: Conditions of the subdivision (#'s 5,11 & 14) have
provided for notice of the sensitive habitat location and regula-

gRns and for standard mitigation of potential drainage impacts
eveloped with the Department of Fish and Game.
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Karen Theiss and Associates ’

Biological and Environmental Consullants

1933 Central Avenue © MoKinleyville, CA 95519 « 707-R30-0681 » FAX 707-R30 4112
May 13, 1997

Michael Young

Michael Young and Associates
711 J Street

Crescent City, CA 95531

RE: McNamara Subdivision
KTA #96-296

Dear Mr. Young:

I visited the project site on April 22, 1997 with stafl’ from your oflice to evaluate the
placement of the proposed road with regard to the mapped wetlands, especinally the possible
infringement of the curve in the road to the wetlands on the outer side. The centerline of the road
had been staked, as had the point of interception (PI) of the two roads. The distance from these
points to the edge of the wetland was measured using a tape. While the original wetland map
indicates that wetland vegetation is included within a portion of the curve, field conditions in
reveal that the staked road alignment falls just outside of the area supporting woody riparian
vegetation. The straight sections of road, including the entire right-of-way, also fall outside of the

wetland boundary, as shown on the original map.

The original mapping in this immediate area was based on vegetation distribution and
composition, and generally followed the drip line of woody riparian species. The aerial
photograph used for mapping of the vegetation was difficult to interpret in areas supporting a mix
of deciduous and herbaceous species. Re-examination of the map, which was based on field
work conducted in May of 1992, indicates that a portion of the area in question may have
supported nonwoody as well as woody species at the time of mapping, but that the entire area
was included within the wetland boundary. The discrepancy may be due to an original mapping
crror, clearing of vegetation, or a combination of the two. A blueprint of the proposed rezoning
map is enclosed with the revised wetland boundary indicated in black.

While in the field in April. I also re-evaluated wetland boundary running through
proposal parcel J as well as the Wetlands Il area designated on the map. The boundary running
through parcel J is located in the same location as originally mapped. Wetlands Il was originally
labeled as wetland due to the dominance by hydrophytic species. At the time of field
investigation, no soils test was done. Upon further examination with staff of the US Army Corps
of Engineers, it was determined that neither the soils nor hydrology meet the wetlands criteria.
During today’s investigation, | examined a backhoe pit that was about 2.5 feet in depth. There
was no standing water nor was the soil saturated. Rainfall during the current hydrologic year has

exceeded “normal” amounts, and has included rain during the last five days at the project site. | .
Biological Surveys « THabitat Analysis ¢ Mitigation Plans = Environmental Documents = Revepetation Plans
32 LYAIBIT D
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think that it would be reasonable to assume that the hydrologic criteria would not be met at this
site. The presence of hydrophytic vegetation in areas without hydric soils or wetland hydrotogy
is not unusual in coastal areas in Northern California. These areas experience cool temperatures,
high relative humidity, rainfall from October through April, and fog during much of the summer.
The abundance of moisture is sufficient to allow for growth and maintenance of many
hydrophytic plant species but is insufficient to allow for hydric soils conditions or wetland

hydrology.

In summary, field review on April 22, 1997 revealed the following conditions with regard
to proposed placement of lots and roads:

1. the entire right-of-way of the access road, including the curve, falls outside of
wetlands; thus, the wetland originally included in the curve of the road should be changed to
upland,

2. the upland/wetland boundary on parcel J is correct;

3. Wetland II does not meet the wetland criteria of cither the Corps of Engineers or the

Department of Fish and Game.

Sincerely,

KAREN THEISS AND ASSOCIATES

Karen C. Theiss
Principal

cc: Mike Young

KTA #96-296 ) EXHIBIT 9
P4 2073
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. MICHAEL YOUNG

& ASSOCIATES CHVIL ENGINEERS

711 70" STREET (707) 464-8711

CRESCENT CITY, CALIF. 95531

May 15, 1997 RECE‘VED

MAY 15 1997
Diane Mutchie, Senior Planner
Del Norte County PLANNING
Community Development Department (OUNTY OF DEL NOKTE

Planning Department
700 Fifth Street
Crescent City, CA 95531

re: Third McNamara Subdivision
RCA Zoning

Dear Diane:

Enclosed please find a copy of the May 13, 1997 letter and
accompanying map from Karen Theiss and Associates regarding the
wetland boundarizs in the most easterly portion of the proposed
Third McNamara Subdivision. This portion of the project was
revisited in light of the Coastal Commission appeal of the subdi-

vision approval.

The Coastal Commission objected to the proposed filling of
wetlands even though a 1.5 to 1 replacement was proposed. The
proposed fill would have occurred on Lots "B", "I" and "J" and on
a portion of the street (Lakeside Loop) adjacent to those lots.

As noted in Karen Theiss' letter, we staked the street
centerline in order to determine the exact location of the
"wetland" boundary relative to the street and the above three
lots. It was determined that the "wetland" boundary was outside
the right-of-way of the proposed street, but unchanged on Lots
“I" and "J". It was also determined that the previously mapped
"Wetland II" (isolated area on Lot "B") was not a wetland.

With this information, we propose to modify the project as

follows:
. 1. Delete the previously mapped "Wetland II" thereby
allowing development of Lot "B".

ExHIB)T /O
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2. Change the proposed Resource Conservation Area 2-
riparian (RCA2-r) boundary on Lot "I" (as shown)
which will eliminate the need for any "wetland
filling".

3. Change the proposed RCA2-r boundary between Lot “I"
and Lot "J" to follow the street right-of-way (as
shown) thereby eliminating the "wetland filling".

4. Delete Lot "J".

5. Delete the proposed wetland replacement areas and
revise the proposed RCA2-r boundaries appropriately.

The net result of these changes will be to eliminate one
lot, avoid any "wetland £illing" and eliminate the creation of
any new wetlands. The enclosed revised project map reflects the
above noted changes.

An unstated assumption underlying the above is that a
"buffer” is not required adjacent to any of the proposed RCA2-r
zoned areas. This is consistent with past RCA rezonings in this
and other areas of the community.

I hope this provides the information you need. If you have
any questions please feel free to call.

Very truly yours,

et

3

Mlchaei Youpg

/ /

~

cc: Richard McNamara
Jerry Johnson

EXHIBIT /D
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BOARD OF SUPERVISORS
COUNTY OF DEL NORTE
STATE OF CALIFORNIA

ORDINANCE NO. 97~ 009

AN ORDINANCE AMENDING ORDINANCE NO. 83-08
AND COUNTY CODE TITLE 21 BY DELETING
COASTAL ZONING AREA MAP C-8 AND ADOPTING
NEW COASTAL ZONING AREA MAP C-8 (MCNAMARA)

The Board of Supervisors, County of Del Norte, State of California, does
ordain as follows:

SECTION I: Section 2.D.2 of the Coastal Zoning Enabling
Ordinance No. 83-08 and County Code Title 21 is hereby
amended by deleting therefrom Coastal Zoning Area Map C-8
and amending same with a new Coastal Zoning Area Map C-8 as
specified in attached Revised Exhibit "A" and subject to the

following condition:

This rezone requires the deletion of proposed lot "J" of the
McNamara Unit 3 Subdivision (MJ9702C)

SECTION II: This Ordinance shall take effect and be
enforced thirty (30) days after the date of its passage or
approval of the rezone by the Coastal Commission, whichever

is the latter.

FINDINGS OF This Ordinance is passed and adopted based

FACT: upon the findings cited in the Staff Report
and the Board of Supervisors hereby makes said findings as
more particularly described in said Staff Report, which is
herein incorporated by reference (¥ 65804(c)(d) of the
Government Code).

PASSED AND ADOPTED this jgth day of W}% 1997, by the following polled

vote: une

AYES: Supervisors Finigan, Reese, Eller, McClure and Clausen

NOES: None
ABSENT: None Kg ﬁ / % )
o,
ARBARA P. CLAUSEN, Chairman

Board of Supervisors
ATTEST:

A
lgm L. W L%%f}étgé';?he

Board of Supervisors, County
of Del Norte, State of California

BOC |EXHIBITNO. 7
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County Ordinance
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COUNTY OF DEL NORTE

COMMUNITY DEVELOPMENT DEPARTMENT
700 Fifth Street
CRESCENT CITY, CALIFORNIA 95531 FAX (707) 465-0840

BUILDING INSPECTION

ANNIN GINEERING & SURVEYING
(73%6 464_7§§4 N (707) 464-7229 (707) 464-7258
May 28, 1997 EXHIBIT NO. 8
APPLI ON.N
AT HNE G0
(McNAMARA)
) ] . Memo to Planning
MEMO TO : Del Norte County Planning Commission Commission
FROM : Diane Mutchie, Senior Planner
REk : Richard McNamara - RCA Rezone R9702C and Unit 3 Major

Subdivision MJ9702C - APN 110-020-64

At its regular meeting of March 5, 1397, the Commission heard the
above proposals by McNamara, off Vipond Drive, in the Lakeside
Loop area. The Commission approved the subdivision subject to
. conditions, and forwarded a recommendation of approval for the re-
zone to the Board of Supervisors. Subsequent to the Commission
action, the Coastal Commission filed an appeal of the subdivision
and submitted comments regarding the zoning project to the Board
for its hearing. -5
\

A copy of the Coastal staff comments regarding the rezone to the
Board is attached. The primary relevant issue’related to fill in
the habitat area.. The applicant requested an opportunlty to
specifically locate the proposed roadway centerline in the field,
‘reconfirm the location of the habitat line and amend the praposal

- to address Coastal concerns. This resulted in changes to.the
habitat boundary, changes in the proposed RCA-2(r) boundary and
‘related changes in the subdivision proposal. A follow~up report
was prepared by staff for the Board which included copies of the
reports of Theiss and Young. This follow-up report is also at-
tached. The Board of Supervisors considered the additional
information and proposed changes at its continued hearing on May
27, 1897. Pursuant to Government Code requirements, it has
referred the proposed changes to the Commission for their review
and comment since these changes were not previously considered by
the Commission.

The specific changes to the rezone are shown in Revised Exhibit A -
and include changes in the proposed lots I and J areas as well as
deletion of the proposed wetland restoration RCA-2 zone area

. north of lot I. The change in the RCA-2 boundary is to follow
the habitat line as outlined by Theiss. As a result, the appli-



(

RE: Richard McNamara - Rezone RY/02C & Major sSubdivision MI9/020
May 28, 1997
Page 2

cant has deleted any proposcd fill within the revised RCA-2(r)
habitat areas. The restoration area is deleted as a result of
the deletion of £ill in the habitat areas. The deleted wetland
restoration is proposed to become Ag-5, as is the adjacent non-
habitat area. The Theiss work also confirmed that the proposed
lot J is not consistent with Zoning Code for the creation of a
lot with RCA zoning where at least 50% of the minimum lot size
must be non-RCA area. As a result, the applicant has agreed to
delete proposed lot J, which the revised zone ordinance would
incorporate as a condition of the final approval.

staff recommends the Commission review these changes and take
action to indicate to the Board its concerns, support or objec-
tions. Staff also recommends that, for clarification of the
subdivision approval, it consider adopting the following findings
regarding the project changes:

A) Pursuant to the changes in the RCA-2{r) boundary and
condition of zoning deleting lot J, the project approval
outlined in condition 1 of the subdivision would be reduced

to 9 lots and a remainder.

B} Pursuant to the changes in the RCA-2(r} boundary and the
applicant's subsequent withdrawal of proposals to fill
within the designated habitat areas, condition 12 of the

subdivision calling for wetlands mitigation/restoration
would become unnecessary.

DM/wm

{mempcmen . mam}

13
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