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STAFF REPORT: REQUEST FOR RECONSIDERATION 

APPLICATION NO: 

APPLICANT: 

PROJECT LOCATION: 

PROJECT DESCRIPTION: 

COMMISSION ACTION: 

PROCEDURAL NOTE: 

A-4-VNT -98-225 

Breakers Way Property Owners Association 

6692-6694 Breakers Way, Mussel Shoals, 
Ventura County 

Construct a security gate across Breakers Way 
at the entrance to the northern portion of the 
Mussel Shoals Community 

The Commission found Substantial Issue and 
denied the permit on appeal after conducting a 
de novo hearing at the January 15, 1999 
Commission Hearing. 

The Commission's regulations provide that at any time within thirty (30} days 
following a final vote upon an application for a coastal development permit, the 
applicant of record may request that the Commission grant a reconsideration of 
the denial of an application, or of any term or condition of a coastal development 
permit which has been granted {California Code of Regulations, Title 14, Section 
13109.2). 

The regulations further state that the grounds for reconsideration of a permit 
action shall be as provided in Coastal Act Section 30627(B)(3) which states: 

The basis of the request for reconsideration shall be either that there is 
relevant new evidence which, in the exercise of reasonable diligence, 
could not have been presented at the hearing on the matter or that an 
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error of fact or l3w has occurred which has the potential of altering the 
initial decision. 

Section 30627(b)(4} o: the Coastal Act also states that the Commission "shall 
have the discretion to grant or deny requests for reconsideration." 

The applicant, Breakers Way Property Owners Association, submitted a request 
for reconsideration on February 12, 1999, within the 30~day period following the 
final vote on the application, as required by Section 13109.2 of the California 
Code of Regulations. If a majority of the Commissioners present vote to grant 
reconsideration the pE:rmit application will be scheduled for a de novo hearing at 
the next available Cornmission meeting or as soon as practicable. At the new 
hearing, if any, the Cc mmission would consider it as if it were a new application 
(CA. Code of Regulat ons, Title 14, Sec. 13109.5[d]). 

STAFF NOTE: 

The reconsideration ~ rocedure applies only to Commission decisions on terms or 
conditions of permits Jranted, or of a denial. The Commission's determination 
that the appeal raisec a Substantial Issue is not subject to the reconsideration 
procedure (Section 1:~109.1). Thus, the Reconsideration Request is applicable 
only to the Commissi,>n's denial of the application on appeal in the de novo 
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hearing - the January 15, 1999 vote. The Commission's determination that a • 
Substantial Issue exi~;ts with respect to the grounds upon which the appeal was 
filed is final and does not qualify for reconsideration. The Commission may grant 
reconsideration only • >f the denial of an application, or of any term or condition of 
an approved coastal jevelopment permit (CA. Code of Regulations, Title 14, 
Sec. 13109.2). 

APPLICANT'S CON'fENTION: 

The Request for Rec Jnsideration is based here on the assertion that errors of 
fact and law occurrecl which have the potential of altering the Commission's initial 
decision. The applic.1nt contends: that errors of Jaw occurred because staff 
made significant cha 1ges to the findings in an addendum to the report which 
were not given to the applicant; that there were errors of law made due to 
deficiencies in the nc tice to affected property owners; and that there were errors 
of fact made during t 1e discussion of the permit at the January 15, 1999 
Commission meetin~ . The request does not allege the existence of relevant new 
evidence. 

SUMMARY OF STAFF RECOMMENDATION: 

The staff recommends that the Commission adopt the following resolution: 

I. Approval 
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The Commission hereby grants the request for reconsideration because errors of 
fact or law occurred which have the potential of altering the Commission's initial 
decision. 

II. Findings and Declarations 

The Commission hereby finds and declares as follows: 

A. Project Description and History 

The applicant, Breakers Way Property Owners Association, is requesting 
reconsideration of the Commission's denial of the permit application (on appeal 
from decision of Ventura County to approve the permit) to construct a security 
gate across Breakers Way at the entrance to the northern portion of the Mussel 
Shoals Community. Mussel Shoals is a beachfront community located on the 
seaward side·of Highway 101 and the Ventura Freeway. 

The proposed location of the gate is at the intersection of Breakers Way and 
Ocean Avenue, a public street which intersects with Old Pacific Coast Highway 
which connects to Highway 101 and the Ventura Freeway, all public roads . 
Breakers Way parallels the shore and has historically provided public access to 
the sandy beach at its northwest end. The proposed gate would extend 
approximately 40 feet across Breakers Way and would include a four-foot wide 
pedestrian opening along its southwestern boundary. The portion of Breakers 
Way affected by the proposed gate became a private street in 1978 when the 
County abandoned this segment and ownership reverted to the property owners. 

The County of Ventura approved a Coastal Development Permit for the proposed 
project on July 23, 1998 with conditions and the County's Final Local Action 
Notice was received in the Commission's South Central Coast District office on 
August 5. The County's approval was subsequently appealed by two Coastal 
Commissioners on August 11 within the 10 working day appeal period. 
The appeal was opened and continued at the Commission meeting of September 
8-11, 1998 pending receipt of the permit administrative record from the County. 
The applicant agreed to waive the 49-day hearing requirement on appeals in 
order to conduct a dialogue on issues raised in the appeal with Commission staff 
prior to completion of a staff recommendation. 

The appeal was then scheduled for the Commission's November, 1998 hearing 
but was postponed based on the written request of the applicant. The matter 
was then rescheduled for the Commission's January 1999 hearing. However, 
the applicant requested from staff an additional continuance of the hearing in 
writing prior to the hearing (due to eye surgery which hindered his ability to read 
the staff report). Due to the provisions of 14 California Code of Regulations 
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Section 13085(a) limiting applicant postponement requests to one by right staff • 
informed the applicant that any further continuance could only be granted at the 
discretion of the Commission pursuant to 14 CCR Section 13085(b) and 
recommended that a representative of the Homeowners Association attend the 
hearing in case the Commission decided to proceed with the hearing. 

The Commission subsequently proceeded with a public hearing on January 15, 
1999. At the hearing the Commission determined that the appeal raised a 
Substantial Issue with regards to conformance with the County of Ventura 
certified Local Coastal Program (LCP) and denied the permit in the de novo 
hearing on the same day. 

B. Grounds for Reconsideration 

Pursuant to Section 30627(b)(4) of the Coastal Act, the Commission has the 
discretion to grant or deny requests for reconsideration. Section 30627(a)(1) 
states that the Commission shall decide whether to grant reconsideration of any 
decision to deny an application for a coastal development permit. The applicant 
has requested that the Commission reconsider its denial of the permit (exhibit 1). 
The basis of the applicant's request is that an error of fact or law has occurred 
which has the potential of altering the initial decision. If the Commission votes to 
grant reconsideration, it will consider the permit application as a de novo permit 
application at a subsequent meeting. 

C. Relevant New Evidence 

Staff notes that the applicant does not contend that there is any relevant new 
evidence which could not have been presented at the hearing on the matter. 
Although this is not one of the stated grounds for the applicant's request for 
reconsideration, staff notes that this ground is not presented by the facts at issue 
here. The applicant has not submitted any new evidence nor has staff review 
disclosed any .. The reasons given by the applicant as the basis for an asserted 
error of fact or law do not suggest that there is any new evidence which could not 
have been presented at the hearing. The Commission therefore finds that there 
is no relevant new evidence which could not have been presented at the hearing 
on this matter. 

D. Error of Fact or Law 

• 

The applicant asserts that the Commission committed errors of fact and/or law in 
denying the permit application. As an error of law the applicant claims that there 
were deficiencies in the public notice to affected property owners, specifically that 
several property owners along the portion of Breakers Way affected by the 
proposed gate did not receive notice of the January hearing. The Commission 
notes that a failure of notice can constitute an error of law sufficient to trigger a 
grant of reconsideration in certain circumstances. A review of the mailing list in • 
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the Commission's file confirms that notices were not actually sent to all 
addresses on Breakers Way. The mailing list, which was included in the 
administrative record obtained from Ventura County after the appeal was filed, 
appears to target property owners within a 1 00-foot radius of the proposed gate. 
Several other individuals were added to the mailing list by Commission staff 
either by request or because they sent letters to staff expressing various 
concerns about the proposed project. Providing notice to adjacent landowners 
and residents within 100 feet of a proposed development is consistent with 
Commission requirements for notification. Specifically. Section 13054 of the 
Code of Regulations requires the applicant to provide a list of all addresses and 
parcels within 1 00 feet of the perimeter of the parcel on which the development is 
proposed. The Code of Regulations further requires in Section 13063 that notice 
of hearing shall be provided to "all persons known or thought by the Executive 
Director to have a particular interest in the application". It is not clear in the 
administrative record provided by the County how the parcel boundary was 
determined for the purpose of notification. The County's Notice of Final Decision 
provides one Assessors Parcel Number (APN) while the County's staff report 
provides two different APNs. It is, therefore, unclear whether all interested 
parties received notice. An argument could be made that the entire private street 
affected by the gate is the subject parcel for purpose of public notice and that all 
adjacent parcels to the street are within the 1 00-foot perimeter. It could also be 
argued that all owners and/or residents of adjacent parcels are interested parties 
who, therefore, should have been notified. Although it is the applicant's 
responsibility to provide the mailing list, it appears that the mailing list utilized 
here may indeed have failed to include interested parties. 

Although the result of the analysis of the alleged noticing deficiency is 
inconclusive, based on the above information, it appears that interested parties 
may not have received notice of the public hearing. Based on the unique 
circumstances presented in this case the Commission considers this potential 
noticing deficiency as an error of law a·nd, therefore, grounds to grant 
reconsideration. Furthermore, the Commission finds that this error of law, the 
noticing deficiency which has occurred, has the potential of altering the 
Commission's initial decision. 

The applicant also asserts that the Commission made many factual errors in 
denying the permit. Many of the alleged factual errors concern the 
determination, in the staff report and by the Commission at the hearing, that the 
County's approval raised Substantial Issue with respect to conformance with the 
County's certified LCP. As previously indicated, the Commission's determination 
of Substantial Issue is not subject to this request for reconsideration, however. 

The applicant also contends that an error of fact occurred in the Commission's 
denial because the project was found to be in compliance with the certified LCP 
by the County. No evidence was submitted to support this claim in the request 
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for reconsideration, however, and staff's analysis of this alleged ground has not • 
found any evidence to support the claim. 

Central to the applicant's contention of error of fact is a specific reference to a 
discussion in the staff report citing the County's failure to require the applicant to 
remove "no trespassing" signs at the entrance to Breakers Way as evidence of 
lack of conformance with a certified LCP policy which required such removal. 
The applicant objected to this finding and asserted that no "no trespassing" signs 
existed. Staff confirmed that there were no "no trespassing" signs at the site 
prior to the Commission hearing and corrected this "finding" in the January 12 
addendum to the staff report. Although this finding was not the only basis for the 
staff recommendation for denial of the permit it is not clear whether this 
correction was made clear to the Commission at the hearing. This inaccuracy 
may have created an area of confusion in the report as well as in the public 
hearing. The Commission finds that this inclusion of inaccurate information in the 
staff report as a potential error of fact and, therefore, adequate grounds to grant 
reconsideration. Further, the Commission finds that this error of fact has the 
potential of altering the Commission's initial decision. 

E. Conclusion 

Where an applicant for reconsideration meets the threshold requirement of 
alleging potential errors of fact or law that have the potential for altering the 
Commission's decision, the Commission has discretion to grant reconsideration. • 
In this situation, a second hearing on the application would allow the Commission 
to more fully consider the applicant's claim that the project is consistent with the 
existing requirements of the LCP and should, therefore, be approved. 
Additionally, a second hearing would allow the provision of public notice to 
property owners who potentially should have received notice of the previous 
hearing and would allow staff to revise the staff report to correct inaccurate 
information. 

Therefore, the Commission grants the request for reconsideration. A de novo 
hearing on the application will be scheduled at the next available Commission 
meeting or as soon as practicable. 
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EXHIBIT NO. / 
APPLICATION NO. 

Breakers Way Property Owners Associati..m 

Gary Garcia 
President, Breakers Way Property Owners Assoc. 
6758 Breakers Way 
Ventura. CA 93001 

February 12, 1999 

Mr. Peter Douglas 
Executive Director, California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105 

RE: Appeal No.: A-4-VNT -98-224 

APPUCANT: Breakers Way Property Owners Association 

PROJECT DESCRIPTION: Construct a security gate at the entrance to the northern portion of the 
Mussel Shoals Community (Breakers Way Street) 

Dear Mr. Douglas: 

As President of the Breakers Way Property Owners Association, I had a discussion on Janual)' 5~ 1999, 
wif}l Gary Tinun, Manager. Ventura District Office of the California Coastal Commission, requesting a. 
bearing continuance on the above item from the scheduled Januazy 15, 1999 Coastal Commission 
meeting. I received verbal su.ppo1t for the continuance from Mr. Timm, and then sent a letter to you on 
January 10, J999 requesting your confirmation. Nevertheless, the item was addressed at the January 15 
Coastal Co.rhmission meeting in our absence, and the permit was denied. 

As the applicant, I would like to 1cquest a reconsideration of both the substantial issue and de novo 
hearing portions of this item. for the following reasons: 

1) At the January 15, 1999 hearing, Mr. Timm states that staff did not object to our request for 
postponement, and further stat~ that Coastal Commission staff "did make some significant changes to 
the findings." In addition to a :!.0-page addendum to the Coa.c;tal Commission on our item (Fr9a), a 
copy of which was never given to me as the applicant, I did not receive until FEBRUARY 4 a copy of 
the Coastal Commission Staff Report changes. This is a full three weeks AFTER our agenda item had 
beenhemd. 

2 of4 
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Breakers Way Property OwJI :n Association 

----------------------------------------------

2) In addition to the Jack ofinfocmation given to me as the applicant, I believe there are notice 
deficiencies to affect~ property owners. According to the Coastal Commission file at the Ventura 
District office, prope tty owners whose addresses range from 6702 through 6724 and 6741 through 
6748 Breakers Way eccivcd notification of the January 15 Coastal Commission meeting. At a 
minimum, the prope ty owners !Tom 6726 through 6734 should have also received the public hearing 
notice. Since the 8" e would aftect all property owners on the street, I believe that all property owners 
should have been notified. 

• 

3) There were many factual enors made during the discussion of our pennit request at the January 15 
meeting. if the Com :nissioners re-examine the original four reasons brought up by the appellant, None 
of the four items in :he appeal can be substantiated that our project is out of compliance with any 
applicable regulatio l, and I believe that is why the Coastal Commission wished to avoid discussing. 
the substantial issue items. Items 1 & 3 in the appeal regarding the vertical access policy are met b 
the exception that a Jequate acc"'s is nearby (and our gate does NOT CHANGE current access 
patterns). Item 2 regarding Figure 13 is dispensed in the Staff Report itself which shows that Breakers 
Way is a private I'OI d and the item does not raise a substantial issue. Item 4 regarding the removal of 
"no trespassing" sit;ns is an ennr; since no "no trespassing" signs exist, a point that is finally made in 
the January 12 ad& llldum to the Staff Report: "The project location •.. does not have such signs or 
obstructions. Tbel'! ~fore, this assertion does not raise a substantia] issue" (p.2). 

4) By ignoring the items raised in the appeal, the findings have been expanded beyond the issues 
raised, and thus the findings 81\! broader than what was on appeal. Even in the de novo portion of the 
hearing. the cmcia' issue, pedemian v. vehicular access, was not even discussed or analyzed. Nor was 
it recognized that I 1e security gate would change NO current patterns of allowed access to Breakers 
Way and the beacl . 

5) Since the acces:; for pedestrian's remains the same as currently exists on Breakers Way, the Coastal 
Commission staff should provide a basis for their assertions that the gate would be a visual 
impediment andlo r a psychological barrier for public access. 

• 
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BreabTK Way Property Owners Association 

l request reconsideration for the substantial issue and de novo portions of our permit request to 
demonstrate that fairness and due process are upheld with due consideration by the California Coastal 
Commission. Please let me know tb.e process by which this reconsideration request will be handled (e.g., 
whether the reconsideration request and a new hearing on the pennit would be scheduled at the same 
meeting or at sequential meetings), so that I will be ready to provide information to the Coastal 
Commissioners at their earliest coJlVenience. 

Sincerely • 

Gary Garcia 
Homeowner and 
President, Breakers Way Property Owners Association 

Cc: Gary Timm, Manager, Ventura District Office, California Coastal Comm. 
Kris Kuzmich, Administrative Assistant to Senator Jack O'Connell 
Lindsay Nielson, Attorney at Law 
Jeff Walker, County of Ventura Coastal Administrative Officer. & Manager, Land Use Pennits 
Section 
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STATE OF CALIFORNIA-THE RESOURCES ACENCY PETE WILSON. Gover11ol' 

CAliFORNIA COASTAL COMMISSION 
SOUTH CENTRAL COAST AREA Filed: 8/11/98 
89 SOUTH CALIFORNIA ST.. SUITE 200 
VI:NTUR!\, CA 93001 

49th Day: 9/29/98 
180th Day: 2/7/99 {805) 641-0142 

Staff: MB-V 
Staff Report: 12/17/98 
Hearing Date:1/15/99 

STAFF REPORT: APPEAL 
SUBSTANTIAL ISSUE AND DE NOVO HEARING 

LOCAL GOVERNMENT: 

LOCAL DECISION: 

APPEAL NO.: 

APPLICANT: 

PROJECT LOCATION: 

PROJECT DESCRIPTION: 

APPELLANTS: 

Ventura County 

Approved with Conditions 

A-4-VNT-98-225 

Breakers Way Property Owners Association 
Attn: Gary Garcia 

6692- 6694 Breakers Way, Mussel Shoals, Ventura County 

Construct a security gate across Breakers Way at the entrance It 
the northern portion of the Mussel Shoals Community 

Commissioners Andrea Tuttle and Sara Wan 

SUBSTANTIVE FILE DOCUMENTS: Appeal A-4-VNT-98-225 (Breakers Way Property 
Owners Association); Ventura County Certified local Coastal Program; Appeal A-3-SC0-
95..01 (Santa Cruz County CSA :fl: 2); Coastal development permit 4-82-236 (Kildebeck and 
Duggan); County of Ventura Permit File PD-1700; Department of Parks and Recreation, 
Ventura County Beaches Study, June, 1976. 

SUMMARY OF STAFF RECOMMENDATION: 

1. SUBSTANTIALISSUE 

Staff recommends that the Commission, after a public hearing, determine that substantial 
issue exists with respect to the grounds upon which the appeal has been filed for the 
following reason: the construction of the proposed gate is inconsistent with the applicable 
public access policies and related zoning standards of the County's certified local Coast. 
Program (lCP) and the public access policies of the Coastal Act . 
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Ventura County Appeal A-4-VNT-98-225 
Breakers Way Property Owners Association 
Page 2 

Should the Commission find a substantial issue exists, Staff recommends the Commission 
continue to the de novo hearing. 

2. DE NOVO DENIAL 

Staff recommends that the Commission, after a public hearing, deny a permit for the 
proposed development on the grounds that the development will not be in conformity with 
the public access provisions of the County's certified Local Coastal Program (LCP) and the 
public access policies of Chapter 3 of the Coastal Act. 

STAFF NOTE: This item was opened and continued at the Coastal Commission meeting of 
September 8- 11, 1998. The Commission continued the substantial issue and de novo 
hearing on this item at its November 4-6, 1998 hearing in accordance with the applicant's 
written request for postponement. 

I. PROJECT DESCRIPTION 

The project proposed by the applicant, the Breakers Way Property Owners Association, is a 
gate at 6692- 6694 Breakers Way at the south entrance to the north portion of the Mussel 
Shoals Community. The gate would be eight feet in height and of a mechanically sliding 
vertical metal bar design flanked by pi Ions. The proposed gate is for security purposes. The 
gate contains a four foot gap on the western, seaward side which would be open for 
pedestrian use. · 

The project site is located approximately 100 feet north of the sea and Punta Gorda at the 
intersection of Breakers Way and Ocean Avenue. Ocean Avenue connects to Old Pacific 
Coast Highway which connects to Highway 101 at the transition from a four lane highway 
to a conventional grade separated freeway (101 Freeway). 

II. APPEAL PROCEDURES 

After certification of a Local Coastal Program (LCP), the Coastal Act (Section 30603) 
provides for appeals to the Coastal Commission of certain local government actions on 
Coastal Development Permits. Development approved by counties and cities may be 
appealed, in certain circumstances, for example if they are: (1) located within the mapped 
appealable areas, such as those located between the sea and the first public road paralleling 
the sea or within 300 feet of the inland extent of any beach or of the mean high-tide line of 
the sea where there is no beach, whichever is the greater distance; (2) located on tidelands, 
submerged lands, or public trust lands or within 100 feet of any wetland, estuary, or stream, 
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Breakers Way Property Owners Association 
Page 3 

or within 300 feet of top of the seaward face of a coastal bluff; (3) located in a sensitive 
coastal resource area (PRC Sec. 30603[a]). Furthermore, development approved by a 
County may be appealed if it is not designated as a principal permitted use in the zoning 
ordinance or zoning district regardless of its geographical location within the Coastal Zone 
(PRC Sec. 30603[a][4]. As noted above, this project is appealable because it is located 
between the first public road and the ocean. 

For development approved by a local government with a certified Local Coastal Program, 
the grounds for the appeal are limited to an allegation that the development does not 
conform to the standards set forth in the certified local Coastal Program or the public access 
policies of the Coastal Act. 

Section 30625(b) of the Coastal Act requires that the Commission hear an appeal unless the 
Commission determines that no substantial issue is raised with respect to the grounds on 
which the appeal has been filed pursuant to PRC Section 30603. If the staff recommends a 
"substantial issue" determination and no Commissioners object, the Commission may 
proceed directly to a de novo public hearing on the merits of the project. 

If the staff recommends "no substantial issue", or the Commission decides to hear arguments 
and vote on the substantial issue question, proponents and opponents will have an 
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opportunity to address whether the appeal raises a substantial issue. It takes a majority of th. 
Commissioners present to find that no substantial issue is raised. 

Should the Commission find that a substantial issue is raised by the appeal, the Commission 
will proceed to a full de novo public hearing on the merits of the project at the same time or 
at a subsequent meeting. If the Commission conducts a de novo hearing on the permit 
application, the applicable test for the Commission to consider is whether the proposed 
development is the conformity with the certified local Coastal Program pursuant to Section 
30604(b) of the Coastal Act. In addition, PRC Section 30604(c) of the Coastal Act requires 
that, for development between the first public road and the sea, as is true in the case of this 
project, a finding must be made by the Coastal Commission that the development is in 
conformity with the public access and recreation policies of Chapter 3 of the Coastal Act. 
Thus, with respect to public access and recreation questions, the Commission is required 
not only to consider the certified LCP, but also Chapter 3 policies when conducting a de 
novo hearing on a project which has been appealed. 

Finally, the only persons qualified to testify before the Commission during the substantial 
issue stage of the hearing are the applicant, persons who opposed the application before the 
local government (or their representative), and the local government; all other persons may 
submit testimony in writing to the Commission or Executive Director. Any person may 
testify during the de novo stage of an appeal. 

• 
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Breakers Way Property Owners Association 
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LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

The County of Ventura Planning Director approved a coastal development permit (Planned 
Development Permit 1700) for the project on July 23, 1998 subject to conditions. There 
was no appeal at the local level to the County Planning Commission. A Notice of Final 
Action was issued on August 3, 1998. 

The Notice of Final Action was received on August 5, 1998. Commissioners Wan and 
Tuttle filed an appeal of the County's action on August 11, 1998 within the 10 working day 
appeal period provided by the Commission's regulations. 

Pursuant to Sec. 30261 of the Coastal Act1 an appeal hearing must be set within 49 days 
from the date an appeal of a locally issued coastal development permit is filed. In 
accordance with the Commission's regulations, staff requested all relevant documents and 
materials from the County to enable staff to analyze the appeal and prepare a 
recommendation as to whether a substantial issue exists. The administrative record was 
received from the County on August 19, 1998. 

Since the Commission had not timely received all requested documents and materials to 
allow consideration for the September 8 ~ 11, 1998 hearing, the Commission opened and 
continued the hearing (14 CCR Sec. 13112). All of the remaining file materials have now 
been transmitted to the Commission and reviewed by staff. 

IV. APPELLANT'S CONTENTIONS 

The appellants raise four grounds for appeal (Exhibit 1), first, that the appeal is inconsistent 
with the vertical access policy in the LCP "mandating vertical access easements to the mean 
high tideline for all new development." This policy is found in the Objective and related 
policy found in the Access section of the North Coast Area Plan component of the LUP 
covering the Mussel Shoals area: 

Objective 

To maximize access to the North Coast sub-area consistent with private property rights, 
natural resources and processes, and the Coastal Act. Also, to maintain and improve 
existing access, as funds become available. 

Policies 

Vertical 
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1. For all new cevelopment between the first public road and the ocean, granting of 
an easement to allc.w vertical access to the mean high tide line shall be mandatory 
unless: 

a. Adequate public access is already available within a reasonable distance of the 
site measures [sic] 1long the shoreline, or 

b. Access at thE~ site would result in unmitigatable adverse impacts on areas 
designated as "sen ;itive habitats11 or tidepools by the land use plan, or 

c. Findings are made, consistent with Section 30212 of the Act, that access is 
inconsistent with ~·ublic safety, military security needs, or that agriculture would be 
adversely affected, or 

d. The parcel i; too narrow to allow for an adequate vertical access corridor without 
adversely affectin~: the privacy or the property owner, or [provisions on lateral access 
not a part of the appeal follow at this point in the LUP text] 

A second assertion of 1he appeal is that the LUP is in conflict with the LCP Land Use Plan 
Figure 13 residential C)mmunity map allegedly designating Breakers Way as a public street. 

• 

In addition, the appel11nts assert that the County action was inconsistent with two sections. 
of the County certifiec LCP Zoning Ordinance: LCP Zoning Ordinance Sec. 8178-6.1 
mandating vertical access easements to the mean high tide line for all new development and 
Sec. 8178-6.2 requirir g removal of "no trespassing" signs as a condition of development 
approval. 

V. RESOLUTIONS 

A. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 

Staff recommends that the Commission, after public hearing, determine that a substantial 
issue exists with respoct to the grounds on which the appeal has been filed pursuant to 
Public Resource Codf! Section 30603. A majority of Commissioners present is required to 
pass the motion. Staff recommends a No vote on the following motion: 

MOTION: I mo·te that the Commission determine that Appeal No. A-4-98-225 raises 
no substantial issue with respect to the grounds on which the appeal has been filed. 

Staff recommends a ••Non vote on the motion would result in the finding of substantial issue 
and the adoption of f Jllowing substantial issue findings. A majority of the Commissioners. 
present is required tc pass the motion. 
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STAFF RECOMMENDATION ON DE NOVO COASTAL DEVELOPMENT 
PERMIT 

The staff recommends that the Commission, after public hearing, deny a coastal 
development permit for the subject proposal. Staff recommends a YES vote on the following 
motion: 

MOTION: I move that the Commission DENY a permit for the proposed development. 

Resolution for Denial 

The Commission hereby denies a permit for the proposed development on the grounds 
that the development is located between the sea and the first public road nearest the 
shoreline; is not in conformance with the public access and public recreation policies of 
Chapter 3 of the Cai'ifornia Coastal Act of 1976; is not in conformance with the public 
access and recreation policies of the certified Ventura County LCP, and will have 
significant adverse impact on the environment within the meaning of the California 
Environmental Quality Act. 

A majority of the Commissioners present is required to pass the motion. A 11YES" vote 
would result in the denial of the coastal development permit approved by Ventura County 
and the adoption of the following findings. 

VI. RECOMMENDED FINDINGS AND DECLARATIONS 

The Commission finds and declares as follows: 

A. PROJECT DESCRIPTION AND LOCATION 

The Breakers Way Property Owners Association proposes to construct a security gate at the 
south entrance to the north portion of the Mussel Shoals Community at 6692- 6694 
Breakers Way. The application affects all of the parcels along the northern portion of 
Breakers Way north of Ocean Avenue and, as discussed in greater detail below, public 
access through Breakers Way to the beach. 

The proposed gate would extend 40 feet across the front of Breakers Way with an additional 
four foot pedestrian opening at the west end (see Exhibit 5). The gate location is at the 
intersection of Breakers Way and Ocean Avenue. Ocean Avenue is a public road which 
connects to Old Pacific Coast Highway which, in turn, is located south and adjacent to the 
merger of Highway 101 and the Ventura Freeway (State Route 101). Ocean Avenue ends 
on the seaward side at a private street leading to the causeway connecting to an artificial oil 
island offshore. 
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The proposed project is located on the seaward side of Route 101 immediately north of the • 
transition from a four lane highway to a conventional grade separated freeway. 
The project site is approximately 100 feet north of Punta Gorda. The shoreline is 
approximately 100 feet south and south west of the project site, curving around Punta 
Gorda. Breakers Way parallels the shore at a distance of approximately 100 feet inland. 
Although Breakers Way parallels the shore it provides vertical access to the sandy beach at 
its northwest end. The pattern of coastal access from the junction of Breakers Way and 
Ocean Avenue is northwest down Breakers Way through the cul-de-sac at the north end of 
Breakers Way and down a well worn path reaching the beach south of a storm outfall. 

The project site is located in a community consisting predominantly of single family 
residences, a hotel and restaurant (the "Cliff House11

), and oil transportation pipelines. The 
north portion of the Community to be served by the gate includes approximately thirty 
homes flanking on both northeast and southwest sides of Breakers Way. 

The proposed gate would be eight feet in height with a mechanically sliding single arm 
twenty feet long supported by two pi Ions. The surface of the gate will be vertical metal 
bars. Adjacent to the mechanical gate, a four foot wide pedestrian access point is proposed. 
Nothing in the project description or local government findings and conditions indicates 
whether or not this opening wi II provide access to the general public. The design does not 
indicate the method of security for the gate although the local findings indicate that a • 
method of access will be available for local residents and public safety personnel such as 
fire and police. (The applicants have stated that a four foot wide pedestrian accessway will 
be left open for public use.) 

The County's public easement over the northern segment of Breakers Way beyond the 
proposed gate was abandoned by Ventura County in 1978 and the street reverted to owners 
of the adjoining lots. (Exhibit 7) The lots on the entire southwest side and the approximate 
southern half of the lots on the northeast (highway) side are developed with single family 
residences. 

The remaining approximate half of the lots on the highway side that would be affected by 
the gate belongs to the Department of Transportation of the State of California {Caltrans). 
Figure 13 in the LUP, i.e. the Mussel Shoals Residential Community map, designates the 
boundaries of the residential community. This map shows that the aforementioned State
owned lots, are not within the boundaries of the Mussel Shoals Community. However, signs 
discourage the general public from parking on this public land. Formerly owned by State 
Parks, the lots are now owned by Caltrans. This area is used by local residents for their 
personal parking use, however. This area of Caltrans property had been proposed formerly 
as a State Parks park acquisition for development of a recreation area consisting of a 
promenade and 100 "picnic units" between the community and the Highway 101. 
(Department of Parks and Recreation, Ventura County Beaches Study, june, 1976) During. 
preparation of these findings, staff was not able to obtain a response from Caltrans 
concerning their intent for this area. 
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Similarly, public use is discouraged at the north end of Breakers Way. This area includes a 
paved cul-de-sac and an 800 ft. beach area formerly belonging to Caltrans, which recently 
acquired by the adjacent homeowner. This area is not part of the designated Mussel Shoals 
Community. The cul-de-sac and adjacent 800 feet of sandy beach were sold by Caltrans to 
the adjacent single family homeowner in 1995. The cul-de-sac area is posted with a "Do 
Not Enter" sign. Beyond this area is an additional 1.5 miles of usually dry sandy beach 
seaward of the rip-rap seawall protecting Highway 101. 

The proposed development is an area designated High Density Residential (6.1 to 36 
DU/Acre) in the certified Land Use Plan (LUP). This designation is intended to allow 
residential uses with " ... intensities reflective of existing lot sizes and zoning categories." 
Principal permitted uses include one and two family dwellings, as well as various public or 
semi-public uses such as churches, public parks and playgrounds, fire stations, and home 
occupations. Accessory uses and structures such as the proposed gate are allowed by the 
Zoning ordinance. 

Located immediately south of the residential Community is a refurbished old hotel and 
restaurant, the Cliff House Inn, which is designated Commercial in the LUP recognizing the 
unique historical land use. The Cliff House is a popular visitor destination. An improved 
accessway to the beach from the adjacent cul-de-sac owned by Caltrans was recently 
eliminated as a result of emergency shoreline protection undertaken by Caltrans in 
conjunction with the adjacent hotel owner. 

B. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

At a public hearing conducted by the County Planning Director on july 23, 1998, the 
project was approved with conditions. There was no appeal at the local level from the 
Planning Director's decision to the County Planning Commission. After the appeal period 
had expired at the local level on August 2, 1998, the Notice of Final Action was issued on 
August 3, 1 998. 

Local government approval was subject to a number of conditions. The conditions of 
approval included: 

• Generic conditions relating to permit expiration, modification, building permits, zoning 
clearances, permittee's acceptance, fees, legal defense of the permit, liability, etc.; and 

• Compliance with Ventura County Fire Protection District Gate Guidelines. 

There are no conditions of approval relating to public access and recreational opportunities, 
or other potential issues related to the policies of the local Coastal Program or the access 
policies of the Coastal Act. 
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The County staff report for the project includes findings concerning recreation and access 
which state: 

(d) Recreation and Access: Adequate pub I ic access to the shoreline is avai I able 
within 112 mile from the site. Unmarked parking is available on CAL TRANS property to 
the north and south of the Mussel Shoals Community. Ocean Avenue is a public street 
and offers some parking and there is a parking area at the southerly end of Mussel 
Shoals near the Cliff House. Breakers Way is a narrow private street with limited street 
parking. Also see the discussion under Section "C" of this report. Therefore, there will 
be no impact from the proposed project on recreation and access thereto. 

The referenced Section "C" of the County staff report (see Exhibit 2) is a background 
discussion which notes that the north segment of Breakers Way was subject to a recorded 
Resolution of Abandonment on September 22, 1978. The County findings note that the 
north segment of Breakers Way was abandoned by the County and that the cul-de-sac and 
an 800 foot long beach to the north was sold by Caltrans to the property owner at the 
northern end of Breakers Way. 

The Notice of Final Action was received on August 5, 1998 and the appeal was filed on 

• 

August 11, 1998 within the 10 working day apppeal period following receipt of Notice of • 
Final Action as provided by the Commission's regulations. Pursuant to Section 30621 of th 
Coastal Act, an appeal must be heard within 49 days from the date an appeal of a Coastal 
Development Permit issued pursuant to a certified local Coastal Program is received. The 
appeal was opened and continued at the meeting of September 8 -11, 1998 awaiting 
receipt of the administrative record from the County. All relevant documents and materials 
regarding the subject permit now have been received. 

C. SUBSTANTIAl ISSUE ANALYSIS 

1 . Background 

Pursuant to PRC Section 30603 and 30625, the standard of review for a substantial issue 
determination on appeal for developments between the first public road and the sea or 
within 300 feet of the inland extent of the beach or of the mean high tideline of the sea 
where there is no beach, whichever is greater, is that no substantial issue exists with respect 
to the grounds which the appeal has been filed concerning the development conforming to 
the standards set forth in the certified lCP or the public a<;cess policies of the Coastal Act. 

The appellants allege that the project is inconsistent with the Ventura County local Coastal 
Program (lCP) as a result of: (1) the lCP land Use Plan vertical access policy mandating . 
access easements to the mean high tide line for all new development; (2} the lCP land U. 
Plan Figure 13 residential community map designating Breakers Way as a public street; (3} 
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LCP Zoning Ordinance Sec. 8178-6.1 mandating vertical access easements to the mean high 
tide line for all new development; and {4) the LCP Zoning Ordinance Sec. 8178-6.2 
requirement for removal of "no trespassing" signs as a condition of development approval. 

The following sections examine the grounds for substantial issue raised in the appeal in 
terms of the standards set forth in access policies of the LCP including Coastal Act policies 
included in the LCP. The certified LCP for Ventura County includes the following public 
access policies of the Coastal Act: PRC Sections 3021 0; 30211; 30212; as well as a 
paraphrasing of PRC Section 30214. 

2, Inconsistency with LUP Vertical Access Policy and Policy to Maximize Access 

Two components of the County's LUP were specifically cited in the appeal. The first 
component was the policy to maximize vertical access found in the Access section of the 
North Coast Area Plan component of the LUP which provides: 

Objective 

To maximize access to the North Coast sub-area consistent with private property rights, 
natural resources and processes, and the Coastal Act. Also, to maintain and improve 
existing access, as funds become available. 

Policies 

Vertical 

1. For all new development between the first public road and the ocean, granting of 
an easement to allow vertical access to the mean high tide line shall be 
mandatory unless: 

a. Adequate public access is already available within a reasonable distance of the 
site measures [sic] along the shoreline, or 

b. Access at the site would result in unmitigatable adverse impacts on areas 
designated as "sensitive habitats" or tidepools by the land use plan, or 

c. Findings are made, consistent with Section 30212 of the Act, that access is 
inconsistent with public safety, military security needs, or that agriculture would 
be adversely affected, or 

d. The parcel is too narrow to allow for an adequate vertical access corridor 
without adversely affecting the privacy or the property owner, or ... 

Sec. 8178-6.1 of the LCP's Zoning Ordinance, the second ground of the appeal, 
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substantially reiterates :his vertical access policy. 

The above-listed Coastal Act and LUP policies support the maximization of access and 
require that development not interfere with access acquired through use or legislative 
authorization. Further, both sets of policies require that access be required for new 
shoreline development except in special circumstances. 

The following evaluate; the background of the project area relative to the County's analysis 
finds that a substantial ssue exists because the County's determination that vertical access 
was not required unde1 its LCP was unfounded because adequate public access is not 
available within a reasonable distance of the site. Evidence exists of existing public access 
use involving potential prescriptive rights which would be affected by the proposed 
development. · 

As background, it is ar:propriate to review the physical setting of the Mussel Shoals 
community before exa nining evidence of past public use of the north segment of Breakers 
Way. The erection oft1e gate is contrary to the policy of maximizing and will obstruct 
rather than maintain ar1d improve existing access as required by the County's LCP. 

• 

The Mussel Shoals Community is a destination for individuals using the coast for active and 
passive recreation and affords the opportunity to reach the coast which is not available for. 
several miles to the ncrth and one-half mile to the south. Mussel Shoals is situated betwee 
two surfing areas knovtn as "La Conchita" beach and "Cliff House" beach (Department of 
Parks and Recreation, v'entura County Beaches Study, June, 1976, p. 53). To the northwest 
there is access to the coast from the State Department of Parks and Recreation's surfer's park 
at Rincon Point, a part of Carpinteria State Beach, at a distance of approximately 3.2 miles. 
To the southeast there is access to the beach at the oil piers beach, at a distance of 
approximately one half mile. Mussel Shoals is located closer to the water and at a lower 
elevation than the ele' ated highway landward and to the north and the freeway to the south 
and has available parking. Consequently, individuals intending to use the coast for active 
and passive recreation would tend to pull off into the community and use this as a staging 
area to reach adjacent beaches. 

Access to the coast frc m the surrounding area is difficult from Highway 101, a conventional 
highway north of Mus;el Shoals, and the 101 Freeway, a freeway south of Mussel Shoals. 
To the south, there is 10 available beach until the traveler reaches the oil piers beach, 
because the Freeway •vas built out into the ocean over tidelands and because the seaward 
side is bordered by stE:ep, large rip-rap covered slopes extending directly into the water, 
even at low tide. 

Individuals attemptinf to access the sandy beach north of Mussel Shoals would have to 
traverse either unimpt oved steep slopes or climb over rip-rap along the right-of·way to reach 
the sandy beach. The beach extends seaward of the residences along Breakers Way and • 
also extends for a dist mce of 1.5 miles north of Breakers Way. Such access is further 
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impaired by concrete barriers along a portion of the highway. There are no stairways 
facilitating public access to the beach from the area north of Mussel Shoals. Parking is 
prohibited along a portion of the 101 highway to the north, injury and fatality accidents 
occur in this area on a regular basis, and pulling off and on to the road in this location is 
dangerous. 

Parking within the community for the general public is used by surfers and other beach 
users and is an indicator of access use and need. Within the Mussel Shoals community, 
public parking is available along Old Coast Highway and Ocean Avenue, including a cul
de-sac east of the Cliff House. Much of this parking is on land in ownership by Cal trans. 
Additional parking of a few spaces is available on Ocean Avenue seaward of the Caltrans 
owned area adjacent to and north of the proposed gate. None of this parking is located 
within the area of the community along Breakers Way to be restricted by the gate. 

As noted previously, the area is a visitor-destination point and the question then exists as to 
how access is provided to and along the coast from this area. Access to the south is not an 
issue since there is no available sandy beach, as noted, and lateral access along the 
shoreline is restricted by rock outcroppings and rip-rap along the 101 Freeway, even at low 
tide . 

Breakers Way provides the only convenient and practical route to travel from the public 
parking areas in the remainder of Mussel Shoals to reach the sandy beach to the north, 
particularly at high tide. The proposed gate will discourage this public access, as discussed 
in greater detail below, and trigger the question of whether or not adequate access is 
available elsewhere within the community. 

The County concluded that the gate could be allowed because access was available at two 
locations within 1/2 mile of the site on Caltrans land. The following shows that neither 
location provides adequate access. 

The first alternative location is the Caltrans-owned cul-de-sac immediately adjacent to and 
south of the Ciff House adjacent to the highway right of way. This access serves surfers who 
use the break on the south side of the Rincon Island causeway. Access to the area to the 
south of the Cliff House is inadequate, however, because the slope consists of steep 
unconsolidated and eroding fill material deposited over rip-rap by Caltrans on an emergency 
basis. A previous primitive stairway to the beach was partly eroded away by the 1997-98 El 
Nino storms or covered by the subsequent rip-rap and fill. Traveling north once the beach 
is reached from the Caltrans cul-de-sac is hampered by rip rap shoreline protection, the 
rocky shoreline, and lack of sandy beach. An individual attempting to travel further north 
would be hampered by the oil island causeway's rocky groin which extends out into the 
sea. This would make it necessary to walk inland, trespass across the oil company land, and 
then descend back down a rip rap slope to reach the sandy beach north of the causeway. 
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The second location found by the County to constitute adequate access nearby is from along. 
the side of the 101 Highway on Caltrans land to the north. This area does not provide 
practical or convenient access to those in the community/ either residents or visitors. 
Individuals parking in the community on public streets desiring to reach the beach area to 
the north from the Caltrans right-of-way would have to exit the community by foot through a 
dangerous intersection, compete with vehicle traffic, and then walk along a highway 
shoulder with limited visibility for oncoming cars due to high speed and a dangerous curve. 
A number of fatal accidents have taken place in this location, most recently on December 
11. Then, the pedestrian would have to traverse either the concrete barriers and 
aforementioned unimproved steep slopes or climb over rip-rap along the right-of-way to 
reach the sandy beach, which would be difficult for the average person. As noted, there are 
no stairways facilitating public access to the beach. 

As noted previously, individuals desiring to reach the beach to the north may also traverse 
on the seaward side of the residences along the north segment of Breakers Way. These 
parcels are almost all fronted by rip-rap seawalls protecting the adjacent residences, where 
access is not available at high tide or during the winter months when the sand is washed 
away and no beach is available. Dedicated lateral public access easements and offers to 
dedicate such easements have been recorded for some of these properties. Although lateral 
access has been required through deed restrictions or offers to dedicate by either the Coastal 
Commission, prior to LCP certification, or Ventura County, after certification, this access is • 
only to the toe of the revetment. 

In summary, if Breakers Way is restricted as proposed, individuals parking in the 
community along public streets cannot access the lengthy sandy beach north of the 
Community with adequate alternative access. The findings of the County (see Exhibit 2) 
that there is adequate access nearby because the two Caltrans access points cited adequate 
access is unsupported, and there is no adequate alternative other than access through the 
north segment of Breakers Way. 

3. Public Access and Evidence of Implied Dedication 

The findings discussed above conclude that there is a lack of adequate access nearby. The 
question then arises as to the potential that public access may exist by implied dedication 
through Breakers way which may be affected by the proposed development. As previously 
noted, access to the area north of the project site is important because there is a mile and a 
half of sandy beach which can only be reached conveniently by walking through the 
Breakers Way roadway and traversing a historical path at the end of the cul--de-sac at the 
north end. 

There has been no prescriptive rights survey regarding use of Breakers Way for public 
access since the County abandoned its public easement on the Road. Substantial • 
information is provided that there is a long-standing pattern of public access to the dry sa 
beach to the north through the north segment of Breakers Way, however. A public right of 
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use may arise as implied dedication of an easement over real property, which comes into 
being without the explicit consent of the owner. The doctrine of implied dedication was 
confirmed in Gion v. City of Santa Cruz (1970} 2 Cal. 3d 29. The right acquired is also 
refered to as a "public prescriptive easement". The term recognizes the fact that the use 
must continue for the length of the "prescriptive period" before an easement comes into 
being. In California, the prescriptive period is five years. 

For the public to obtain an easement by way of implied dedication, it must be shown that 
the public has used the land for a period of five years or more as if it were public land, 
without asking for or receiving permission from the owner, with the actual or presumed 
knowledge of the owner, without significant objection or bona fide attempts by the owner 
to prevent or halt the use and the use has been substantial rather than minimal. 

When examining this issue, the Commission cannot determine whether public prescriptive 
rights actually do exist; rather, that determination can only be made by a court of law. 

1. A 1929 aerial photograph (US Army Corps of Engineers, Ventura County 
California, Survey Report for Beach Erosion Control, December, 1978, Appendix 3, 
unpaged) shows Breakers Way with few residences and the beach north of Breakers 
Way with no development at the north end of the street. The photo shows that there 
was a similar width of sandy beach available at that time in comparison to today, but 
that access was unimpeded to the west and north. This was prior to construction of 
shoreline protection and residential development. 

A review of later aerial photos indicates a well-worn path demonstrating a pattern of 
access after development of residences along the remainder of the seaward side from 
the cul-de-sac at the north end of Breakers Way to the beach in aerial photographs 
dated 4-14-1973 (California Highways Department), 1978 (Department of Navigation 
and Ocean Development), 3-17-87 (Department of Boating and Waterways), through 4-
14-93 {Department of Boating and Waterways). 

2. At the time that the local coastal program was being prepared in 1979, Breakers Way 
was not considered to restrict public access. The July 1979 Issue Paper on Recreation 
and Access prepared by the County notes (p. 20) that the beach area is used by 
community residents and surfers and access was provided by surface roads in the 
community. No restrictions on public access for these surface roads was noted or 
authorized in the subsequent LUP. The County's LCP ("Mussel Shoals", p. 40) 
expressly recognizes popular North Coast recreation area include Mussel Shoals. 
Figure 4 "Recreation Areas of the North Coast" of the LUP also identifies the coast of 
Mussel Shoals as an existing recreation area . 

3. Several letters in opposition to the project have been received from members of the 
public, including residents or former residents of Mussel Shoals, including a former 
resident of Breakers Way, indicating opposition to the project and stating that there 



Ventura County Appeal A-4-VNT-98-225 
Breakers Way Property Owners Association 
Page 15 

has been prior public use of Breakers Way by the public (Exhibits 7a through 7e). The 
letters allege that the proposed gate will prevent the public from using the adjacent 
beach which has been used for sunbathing, picnics, swimming, fishing, surfing, 
volleyball, jet skiing, kayaking, boogie boarding, and other free recreational activities. 
An employee of the the Cliff House, a visitor-serving hotel in Mussel Shoals south of 
the project site, objects to the project on the grounds that it would obstruct necessary 
access to the beach (see Exhibit 7d). This individual states that the Cliff House has 
regularly directed its guests to use the route down Breakers Way to access to the 
beach. 

4. Breakers Way has been used for small boat launching in the past as well as access to 
the beach. Several slides taken by Commission staff on October 17, 1980 show a sand 
boat launching ramp at the north end of Breakers Way. Retention of this boat launch 
ramp was noted as desirable in the Regional Commission's findings on permit 4-82-236 
(Kildebeck and Duggan). The application was for installation of a rock revetment to 
protect a beach front residence and septic system and expand a deck on the seaward 
side of Breakers Way. The Regional Commission found in approving the application 
that: 

The State owned turn-around at the end of Breaker's [sic] Way provides a unique 

• 

type of vertical access in this area, a small craft launching area. (Morgan, • 
testimony Coastal Commission Meeting February 6, 1981). Continuous lateral 
access across Breaker's [sic] Way and the beach is necessary to make use of this 
vertical access opportunity. Therefore, it cannot be found that adequate lateral or 
vertical access exists nearby. 

This ramp area has since been eliminated by deposition of rip-rap, by Caltrans 
according to local residents, without benefit of a coastal development permit, as noted 
in the March, 1996 staff visit. This rip-rap deposition is located within County LCP 
jurisdiction by virtue of location above the mean high tide line. 

5. At the time of the staff site visit on September 1 0, ·1998, residents in the area indicated 
to staff that the north segment of Breakers Way had been used by the public with 
deleterious effects such as additional trash and the perceived threat of burglaries. 
Residents also pointed out that Breakers Way had recently been used as a staging area 
for a surf contest. The residents' comments acknowledge that there has been public 
access through the area down Breakers Way. 

6. For a period of over twenty years, Coastal Commission staff members have used 
Breakers Way to reach the sandy beach area to the north. As a recent example, staff of 
the Ventura Office conducted a visual and access inventory of Mussel Shoals in March, 
1996 including taking a number of photos along Breakers Way. Although staff noted. 
number of local residents present, travel was not obstructed along Breakers Way. 
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The above information indicates that the land has been used continuously by various groups 
of users for well over 20 years by the public after abandonment by Ventura County in 
1978. There is no information indicating the need for permission of the nearby 
homeowners was requested or that there were any significant attempts to prevent or halt the 
use. Vehicular and pedestrian users of the street are visible to the owners of the adjoining 
properties. The existence of worn pathways to the beach between vegetation indicates as 
evidenced on the aerial photos indicates that the use was substantial. 

While the County's LCP policy cited requires that maximum access be consistent with 
private property rights, there is no evidence in the local government administrative record 
or findings to factually support the need for installation of the proposed gate. The County 
findings that the gate may be permitted are confined to a determination that the street is 
private and that adequate access exists nearby. Whether the road is privately owned or not 
does not preclude the existence of a public access right. The County findings include an 
exhibit indicating that the cul-de-sac and 800 feet of beach to the north has been purchased 
from Caltrans by the adjacent homeowner. 

Further, there is no evidence in the County findings to indicate that any action has been 
taken by the homeowners which has prohibited public use. No evidence is presented as to 
presence of legal signs, fences, or similar impediments to public access or any significant 
actions by the residents to direct the public not to use the area. Local residents have 
indicated verbally that they have blocked off access to Breakers Way at times on an annual 
basis, but no information or findings by the County relative to this are included. 
Further, the County made no findings relative to past or present public use of Breakers Way 
for access. Further, the County administrative record indicates no field evaluation of public 
use of either Breakers Way or the surrounding project area. The County's findings rested on 
its determination that alternative access sites were adequate. There has been no prescriptive 
rights survey regarding use of Breakers Way for public access since the County abandoned 
its public easement to the road twenty years ago. The applicant has furnished no 
information to the staff as requested concerning recorded consent to use the land by 
permission has been recorded pursuant to Sec 813, of the Civil Code. 

PRC Section 30210 incorporated in the County's LCP and the LUP objective of maximizin 
public access considers the relation of access to private property rights. Although the 
County findings note the street is private, the findings do not demonstrate whether 
preservation of access to the beach along Breakers Way is inconsistent with private property 
rights. 

The evidence of existing public access through implied dedication in a visitor-destination 
area would be adversely affected by the gate as approved by Ventura County. Therefore, for 
the reasons discussed above, the Commission finds that the evidence indicating a pattern of 
public historic use of Breakers Way for public access, raises substantial issue with the LUP 
public access policy/objective of maximizing and maintaining public access, and as well as 
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Sees. 30210 and 3021' of the Coastal Act (included in the LCP) relative to the construction • 
of the security gate. FL rther, there is a substantial issue as to consistency with the County's 
LCP vertical access pro1isions since there is compelling evidence that adequate alternative 
access is not reasonabl f available nearby. 

4. Inconsistency with LUP Figure 13 Map 

A second assertion oft1e appeal relative to the LUP is the conflict with the LCP Land Use 
Plan Figure 1 3 residen· ial community map allegedly designating Breakers Way as a public 
street. 

The LUP text does not specifically identify Breakers Way in the text as a public or private 
street. Breakers Way i; not shown as part of the adjacent residential development. It is 
shown as an open stre ~ton Figure 13, as opposed to being merged with adjacent residential 
land as shown on the ;:oning designation map in the LCP Zoning Ordinance. 

Based on this material it is concluded that the LUP Figure 13 is not relevant whether or not 
the north segment of E reakers way is public or subject to a right of public use. The issue of 
whether or not the stn:et is public by itself, however, does not determine whether or not 
there is an issue relatb·e to the preservation of public access opportunities. For these 
reasons, the assertion joes not raise a substantial issue. 

5. lnconsisten·:y with LCP Section 8178-6.2 Requiring 
Removal of 11No Trespassing~~ and Similar Signs 

• 
LCP Zoning Ordinanca Sec. 8178-6.2 requires removal of 11 

... "no trespassing" signs and 
other obstructions tha · may limit public lateral access as a condition of development 
approval." the beach and that the project as approved was not shown to require 
preservation of access. There was no consideration or condition imposed as part of local 
government approval of the project to remove signs or other obstructions which restrict or 
discourage public access on Breakers Way. The north end of Breakers Way contains a 11 Do 
Not Enter" sign and tt e previously noted bollards and chains also hamper public access. 
Consequently, this as~;ertion raises a substantial issue. 

6. Conclusior 

The Commission con :ludes that the locally approved project is not in conformance with the 
public access standards of the County's certified LUP and the access policies of the Coastal 
Act because the project significantly obstructs public access and does not provide adequate 
provisions to mitigate the adverse impacts on public access to the beach. The appellants' 
contention therefore aises a substantial issue with respect to grounds of appeal concerning 
vertical access standards and signs and other obstructions to public access in the County'.s 
certified LUP compo11ent of the LCP and the Coastal Act. 
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DE NOVO COASTAL PERMIT ANALYSIS 

PRC Section 30604(b} of the Coastal Act requires that a finding must be made by the 
Commission on appeal that the development is in conformity with the certified local coastal 
program. Further, PRC Section 30604(c) requires, for development between the first public 
road and the sea, that the Coastal Commission on appeal find that the development is in 
conformity with the public access and recreation policies of Chapter 3 of the Coastal Act. 

Coastal Act and LCP policies are listed below. These policies support the maximization of 
access and recreation opportunities and that development not interfere with access acquired 
through use or legislative authorization. Further, both sets of policies require that access be 
required for new shoreline development except in special circumstances provided that it is 
demonstrated that the development will have direct impacts on existing public access. 

The certified LCP for Ventura County includes the following public access policies of the 
Coastal Act: 

PRC Section 30210 which states that: 

In carrying out the requirements of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and recreational 
opportunities shall be provided for all the people consistent with public safety needs 
and the need to protect public rights, rights of private property owners, and natural 
resource areas from overuse. 

PRC Section 30211 which states that: 

Development shall not interfere with the public's right of access to the 
sea where acquired through use or legislative authorization, including, but not limited 
to, the use of dry sand and rocky coastal beaches to the first line of terrestrial 
vegetation. 

PRC Section 30212(a) which provides that in new shoreline development projects, access to · 
the shoreline and along the coast shall be provided except in specified circumstances, 
where: 

(1) it is inconsistent with public safety, military security needs, or protection of fragile 
coastal resources, 

(2) adequate access exists nearby, or, 

(3) agriculture would be adversely affected. Dedicated access shall not be required 
to be opened to public use until a public agency or private association agrees to accept 
responsibility for maintenance and liability of the accessway. 
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There are three criteria above which are exceptions to this mandate under the Coastal Act 
and LCP, none of which are applicable in the case of this project. 

Further, PRC Section 30212(c) provides that: 

Nothing in this division shall restrict public access nor shall it excuse the performance 
of duties and responsibilities of public agencies which are required by Sections 66478.1 
to 66478.14, inclusive, of the Government Code and by Section 4 of Article X of the 
California Constitution. 

PRC Section 30214 is not included verbatim in the LUP, but is paraphrased in the following 
manner in the North Coast Area Section: 

9. In accordance with Sec. 30214(a), the time, place, and manner of access will 
depend on individual facts and circumstances; including topographic and site 
characteristics, the capacity of the site to sustain use at the intensity proposed, the 
proximity to adjacent residential uses, the privacy of adjacent owners, and the 
feasibility to provide litter collection. 

• 

10. In accordance with Sec. 30214{b), the requirement of access shall be reasonable • 
and equitable, balancing the rights of the individual property owner and the public. 

The foregoing discussion of the physical location of the site relative to the beach, the 
inadequacy of alternative access sites, the history of public use, and the evidence of implied 
dedication are incorporated herein from the Substantial Issue findings in this report. The 
proposed gate is on a site with a history of public use and significant evidence of an 
implied dedication of that portion of the road which that reverted to private ownership in 
1978. Therefore, the potential for future public access must be protected. 

The above background analysis reviewed the physical setting of the Mussel Shoals 
community relative to past public use of the north segment of Breakers Way. The 
community was found to be a destination for individuals using the coast for active and 
passive recreation affording an opportunity to reach the coast. Two surfing areas exist 
nearby, i.e. "La Conchita" beach and 11Ciiff House" beach, which rely on Mussel Shoals for 
access. Mussel Shoals affords access to the beach not available to the north for three miles 
or to the south for one half mile. 

Access to the coast was found to be difficult if not dangerous from the areas adjacent to 
Mussel Shoals immediately upcoast and downcoast. Construction of the 101 Highway to 
the north and the 101 Freeway to the south has eliminated both beach areas and areas 
providing access to the beach over the years, making it necessary to preserve whatever 
opportunities that remain for access to the shore. There are no stairways facilitating public. 
access to the beach from the State highway areas to the north and south. In contrast, 
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parking for surfers and other beach users is available within the Mussel Shoals community. 
Breakers Way provides the only suitable route to travel from the public parking areas to 
reach the sandy beach to the north. 

Installation of a gate at the location proposed would further restrict public access to the 
beach area to the north, contrary to the intent of the Coastal Act and the LUP. Ocean 
Avenue is the nearest public roadway and Section 30212 and related policies in the LCP 
require that public access from the nearest public roadway to the shoreline and along the 
coast be provided. The above findings on substantial issue incorporated herein discuss in 
detail why adequate access does not exist nearby. 

Regardless of whether the County's abandonment of the public easement was valid in 1978, 
the gate is proposed in an area where access is needed, has historically existed and 
continues to exist as demonstrated by evidence of implied dedication since 1978, for public 
access to areas to the north of the project site, including 1 and 1/2 miles of sandy beach. 
Further, the potential for future public access must be protected. There is less sandy beach 
area available for access along the coast in Ventura County in recent years, since much of 
the North Coast of Ventura County has been armored. 

As noted previously, the gate is of a mechanically sliding design flanked by pi Ions. The local 
record indicates that a method of access will be available only for local residents and public 
safety personnel such as fire and police. Although a four foot wide pedestrian access point 
is proposed, there is no indication in the project description that this will be open to the 
general public. However, the applicant has recently indicated that this gap will be kept 
open. The design does not indicate the method of security for the gate such as a lock and 
key, combination lock, coded entry system or the like. Based on past Commission 
experience and the intent of the applicant to provide security for the community, the 
Commission is concerned that the gate may be locked at some time in the future. 
Commission experience indicates that gaps for pedestrians can be easily closed off. 

The Commission has found in past decisions that gates of the type proposed are intimidating 
or discouraging to the public. Both the physical presence of the gate and the psychological 
impact of a large physical barrier discourage the public from using Breakers Way. Further, 
because of the visual interference, the public will be less able to perceive that Breakers Way 
leads to the ocean. As noted previously, there are no practical and convenient alternative 
ways to get to this beach from the Mussel Shoals Community, a destination for surfers and 
other beach users. The gate will entirely block vehicular public access and effectively 
discourage pedestrian beach access./ 

This restrictive factor is exacerbated by a number of public and private signs in the 
immediate area (1 00 ft.) of the proposed gate: 
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• The entrance to Breakers Way is flanked by two low brick posts or bollards attached to • 
adjacent poles by chains. In addition there is a painted sign on the roadway itself at the 
entrance to Breakers Way indicating ~~PRIVATE DRIVE". 

• There is a sign to the south of the entrance attached to one of the brick posts which 
states 11 PRIVATE ROAD". 

• Two signs flanking the entrance state that Breakers Way is a "PRIVATE ROAD by order 
County Board of Supervisors 12-2-86 Section 959 - State Street and Highway Code 
SPEED BUMPS NO PUBLIC PARKING" and a third similar sign is found midway down 
Breakers Way to the north. 

In summary, the gate, despite a four foot opening for pedestrians, would tend to discourage 
any utilization by surfers and other beach users of public access opportunities in the project 
area. The cumulative effect is to leave the cul-de-sac at the south end of the community 
adjacent to the Cliff House as the only practical and relatively unconstrained access point to 
the beach. Therefore, the Commission finds that, relative to the access provisions of the 
LUP and Coastal Act, there is substantial interference with a past pattern of public use and 
potential rights under implied dedication. 

While the Coastal Act and LCP state that coastal access shall be provided in a manner • 
consistent with private property rights, the application contains no assertion or other 
material indicating that the gate is necessary to protect private property rights or to ensure 
public safety. Public safety needs are addressed in the above-noted policies 9. and 10. in 
the North Coast Area Plan section on Access as well as in PRC Sections 3021 0 and 30214 
(a) (4). 

The right for public access to the shoreline must be balanced with the need to limit access 
due to public safety needs. As noted in A-3-SC0-95-01 (Santa Cruz County CSA # 2), the 
Commission has consistently required evidence of criminal activity for security gates and 
has then allowed those measures which deal with the specific problem. Further, where the 
Commission has allowed solutions which address the problem, monitoring measures have 
been instituted, the solution has been allowed for only a specified number of years, and 
renewal has been allowed if warranted by the monitoring results. 

In terms of the proposed security gate at the foot of the north segment of Breakers Way, 
there is no documentation of the need for the security gate. There is no material such as 
reviewed in the above-referenced Santa Cruz County matter as to the need for the security 
gate such as in the form of letters from the residents, a private security firm, or public safety 
agencies indicting examples of any activity such as littering, thefts, late night noise, 
vandalism, etc .. • 
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Further, there is no evidence that the installation of the gate would be effective in 
preventing any such activity. As described above, the gate will have a pedestrian opening 
allowing individuals to pass into and leave the residential area without interference. No 
relationship is indicated between the installation of the gate in terms of (1) individuals who 
may enter the neighborhood to use the beach for passive and active recreation use and (2) 
to individuals who may engage in illegal or undesirable activities. 

As noted in the Santa Cruz appeal matter, the appropriate starting point before considering 
installation of a gate is to review other measures to increase neighborhood security. There 
is nothing in the application to indicate that such measures have been considered to 
mitigate any security concerns. There is no indication that normal public safety patrols have 
proved inadequate or that there is a need for use of a private security patrol. The 
Commission has found that such measures or private security patrols should be first utilized 
in lieu of installation of a security gate. A range of feasible alternatives exist with less 
adverse effects on coastal resources to control security in lieu of construction of the 
proposed security gate. 

Conditioning the project to recognize public access rights through a coastal access sign(s) 
indicating that access is available to the public to reach the beach area to the north is not 
feasible. This would not resolve the problem of impediment to public access for several 
reasons. The applicant has disagreed with this alternative and has indicated that members of 
the Mussel Shoals Property Owners Association will actively oppose any use of Breakers 
Way in the future for public access. The applicant has also indicated that the northernmost 
property owner will assert private property rights to contest public use of the former Caltrans 
land to the north of Breakers Way in the area of the former small boat launch described 
previously. Nor would such a sign(s) in conjunction with the gate be effective in mitigating 
the adverse impact on the public perception of its ability to use Breakers Way for access. 
Thus, the erection of a gate across Breakers Way will both interfere with the public's right of 
access acquired through use to the sea contrary to Section 30211 of the Coastal Act. By 
blocking all vehicular access and effectively limiting pedestrian access through erection of 
this imposing gate, access will be significantly interfered with contrary to Section 30210 of 
the Coastal Act's mandate to maximize access and provide for public recreational 
opportunities. 

In summary, the proposed development individually and cumulatively discourages the 
public right to beach access in a manner in conflict with PRC Sections 30210, 30211, 
30212, and 30214 as found in the Coastal Act and included in the Land Use Plan 
component of the certified LCP. The project also conflicts with the Objective statement 
and LCP Policy Vertical 1 in the County's North Coast Area Plan and those Coastal Act 
sections incorporated in the County's LCP. the Commission finds that the project is not in 
conformance with the public access policies of the LCP and the Coastal Act and must be 
denied. 

E. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) 
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The Coastal Commission's permit process has been designated as the functional equivalent 
of CEQA. Section 130~ 6(a) of the California Code of Regulations requires Commission 
approval of Coastal De''elopment Permit applications to be supported by a finding showing 
the application, as condtioned by any conditions of approval, to be consistent with any 
applicable requirement; of CEQA. Section 21080.5 (d){2)(A) of CEQA prohibits a proposed 
development from being approved if there are feasible alternatives or feasible mitigation 
measures available that would substantially lessen any significant adverse effects that the 
activity may have on the environment. 

The proposed developnent will result in unmitigatable environmental impacts associated 
with the loss of public access resources. Litter pick-up, increased public or private safety 
patrols, or other security measures would result in fewer adverse environmental impacts on 
coastal resources. The Commission finds, therefore, that there are feasible alternatives or 
mitigation measures av 1ilable which would substantially lessen the significant adverse 
effects which the prop Jsed project would have on the environment of the coastal zone and 
the project cannot be fc lund consistent with CEQA. 

• 

• 

• 
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CALIFORNIA COASTAL COMMISSION 
SOUTH CENTRI.l COAST AREA 
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VENTURA, CA r.JQOl 
1805) 641.0142 

APPEAL FROM COASTAL PERMIT 
DECISION Of LOCAL GOVERNMENT 

Please Review Attached Appeal Information Sheet Prior To Completing This Form. 

SECTION I. Appellant!s) 

Name. ma,ling address and telephone number of appellant(s): 

Zip Phone No. 

SECTION II • JleC.h 1 on Be1 ng Appealed 

1. Name of locGllport government: __ ~C:xo.~~.~un~~o.~tll,llly:.....o:IILfL....!V..Ii.eou.t~~..~~uu.r.~~~.a __ 

· 2. · Br1ef descr,ptton of development betng appealed: .·construction of a 
security gate across the bOttb segment of Breakers Way 

3.. Oevalopment•s locat,on (street address. assessor's PiU"Cel no ... cross 
street, etc.) : 6692 :.. 6694 Breakers Hay. Husstl Shoals. North Coast of 
Yentura County 

4. Description of decision be1ng Appealed: 

a. Approval; no special cond1t,ons: ________ _ 

b. Approval w1th spech.l cond1t1ons; ___ __.~----

c. Denial: __________________ _ 

"ota: For jur1sd1ct1ons w1th a tota.l LCP, denial dects1ons by a local 
government cannot be appealed unless the developaent is a. major energy or 
publlc ~orks project. Denial decisions by port governments are not appealable. 

TQ BE COMPLEIED BY QQMMISSIQN: 
APPEAL NO: ______ _ 

DATE FILED: _____ _ EXHIBIT NO. l 
DISTRICT: South Central APPLICATION NO. 

HS: 4188 
-225 
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APPEAL FRQM COASTAL PERMII DECISION OF LQCAL GQVERNMEHI <Page 2) 

5. Decision being appealed was made by (check one): 

a. X-Pl&nning Director/Zon1ng c. __ Plann1ng Comm1ss1on 
Adn1n1strator 

b. __ City Council/Board of 
Supervisors 

d. _Other _____ _ 

6. Date of local government's decision: July 23. 1998 

1. Local government's file number (1f any>: Planned Development Permit JZQQ 

SECTION III. jdentificatiQn of Other Interested Persona 

G1ve the names and addresses of the following part1es. (Use addttional paper 
as necessary.> 

a. Namt and mailing address of permit applttant: 
Jtfij J:~~!rra£i~~aters ~y Prgparty ~ers Assoc1~t1on : 
Yentura. CA 93Ql4 

• 

b. Names and ~~a1Hng addresses as ava11able of those who testified Ca1ther 
verbally or in wr1t1ng) at the city/county/port hear1 ng<s>. Include other. 
part1 as Wb1 ch you know to be interestest and should receive nottce of tbi s 
appeal. 

<1>------------------~------------~-------

(2>--~----------------------~----------------

(3) ~------~----------------------------------

(4) ------------------~--~-----------------------

SECTION IV. BJasons support\ng Ih1s Appeal · 

Note: Appeals or local government coastal pe~1t decisions are 11a1ted by a 
ve:t't ety of f·actors and requt nments of the toas ta.l Act. Please rev1 ew the 
appeal 1nformat1on sheet for asshta.nce 1n eomplettng thh sect1on. wh\ch 
continues on the next page. 

EXHIBIT NO. 
APPUCATION NO. 

-lf-VNT -qg-.. 225 
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State brief1y ~our tRasons for this aapeal. Include a summary description of 
Local Coastal Program. Land Use Plan, or Port Master Plan pol1c1es and 
requirements in wh\ch you believe the project 1s 1ncons1stent ~nd the Teasons 
the decision warrants a new hearlng. (Use additional paper as nacassary.) 

J, ventura Countv LCP Land Use Plan; vertical ACcess policy mandating yert1cil 
access easements to the mean high tide ljne for All new deyelopment: 

2· ·Ventura County LCP Land Use plan; Figure ll residential comuntty maR 
dtsignating Breakers Way as a public street: 

3. LCf? Zon1ng Ordinance Sec. 8178-6.2 mandat1ng vertical access easemeots to 
the mean blgh t1de 11ne for tll new dtyeloament; 

4. LCP Zonina Ordinance Sec. 8178-6.2 requiring removal of "no tres~Qass1og" 
signs as a condition of develoQment approyal. 

P:04 

Note: The above descr1ption need not be a complete or exhaustive statement 
of your reasons of appeal; however, there must be suff1ctent d1 scuss1on tor 
staff to determine that the appeal 1s allowed by law. The appellant. 
subsequent to 1111 ng the a.ppea.l, may submit add1 tiona 1 i nformat1on to the 
sta.ff and/or Commi,ston to support the appeal request. . 

SECTION V. Cert1flcat1gn· 

The 1 nformat1 on and facts 
knowledge. 

Signature of Appell t 

Date fJ /1r /91 

of Jty/our 

NOT£: If signed by agent. appellant(s) mus~ also l1gn below. 

se,t10D VI. Agent Autborjzatign 

I/We hereby author\ze to act as •y/our 
representative and to b1nd me/us 1n all matters concern,ng this appeal. 

Signature of Appellant(s) 

Date -------------
BS33A 

EXHIBIT NO. 

APPUCATION NO. 
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State briefly your re~sons for this aPPeal. Include a summary 
description of Local Coastal Program, Land Use Plan, or Port Master 
Plan policies and requirements in which you believe the project is 
inconsistent and the reasons the decision warrants a new hearing. 
(Use additional paper as necessary.) 

Note: The above description need not be a complete or exhaustive 
statement of your reasons of appeal; however. there must be 
sufficient discussion for staff to determine that the appeal ts 
allowed by law. The appellant, subsequent to filing the appeal, may 
submit additional information to the staff and/or Commission to 
support the appeal request. 

SECTION V. Certification 

The information and facts stated above are correct to the best of 
my/our knowledge. 

Signature of Appellant(s) or 
Authorized Agent 

Date ___ 1_1_11 _/4_-! ____ _ 

NOTE: If signed by agent, appellantCs> 
must also sign below. 

Section yx. Agent Authorization 

I/He hereby authorize to act as my/our 
representative and to bind me/us in all matters concerning this 
appeal. 

Signature of Appel 
EXHIBIT NO. 

• 

• 
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RESOURCE MANAGEMENT AGENCY 

county of ventura 
Planning Divisio1 

Keith A. Turrn ........ 

NOTICE OF FlNAL DECISION 

I Califumia.CoastalO lllllission 
89'SOUdiCaabiiii. St;.Saim '200 
San~ CA 93001 

•:1\UFORNI,i~. 
~Ofo.STAl COMMISSION 

SQurn CENTf:Al CO!>.~T OISTRIC.~ 

On July 23, 1998 the Planning Director approved Planned Development Pennit 1700. No appeals were 
filed with the County, so !hat decision is now final, and will be effective at the end of the Coastal 
Commission appeal period if DO appeals are filed. The permit is described as follows: 

Applicant Nlflle 3nd Addres&: 

Oaiy Oarcia, for 
Breakers Way Property Owners Association 
6758 Breakers Way 
Ventura. CA 93001 

Property £Mner: 
Hickey Brothers Land Company, Inc. 
POBox 147 
Carpinteria. CA 93014 

fmie£t Locatjon: 6692~ Breakers Way. Mussel Shoals (Ventura), in the north coast na of Ventura 
County. 

A5SS"9"' Parcel No.: 06().0.082-29S 

Date FilM: May 14, 1998 

Description ofRegpest: To constNet a security sate at the entrance to !he community on 8nlakcrs Way. a 
private stn:c:t in !he community ofMIIISt:l Shoals. (seo Exhibit "4"). · 

fmdings and Conditjons: Sec attached staff report for the findings and COIIditions. 

CQUOtY AP,peal Period; From: July 23, 1998 to August 2, 1998. 

After receipt of this Notice, the Coascal; Commission WJll establish their appeal period. At the conchJsiop 
of that period, if no appeals are filed, this decision will be effective. 

Any inquiries regarding this Notice of Final Decision should be directed to Debbie Morrisset at (805) 
6S4-363S. 

nate: f!>j=?jt{IO 

cc: Applicant 

c:~~~lliol\1700nGldoo 

EXHIBIT NO • 2 
APPLICATION NO. 

A .. If· VNT- q~-.2.25 
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EXHIBIT NO. 2 
APPUCATION NO. 

VENTURA COUNTY 
COASTAL ADMINISTRATIVE HEARING 

STAFF REPORT AND RECOMMENDATIONS 
Mteting of July 23, 1998 

• 
SUBJECT: 

Planned Development Permit No. 1700 

AppL!Ct,NTi 

Gary Garcia, for 
Breakers Way Property Owner& Association 
6758 Breakers Way 
Ventura, CA 93001 

PROPERTy QWNER; 

Hickey Brothers Land Company, Inc. 
POBox 147 
Carpinteria, CA 93014 

A. BEQUEST: 

To conslrud a security gate at ~ entrance to the community on 8,..._. War. a 
private street in the community of Mussel Shoals. (see Exhibit.,.,_ 

B. LQCAl!OtfAND PARCEL NUMBER: • The project de II at the lnte!8edlon of Breaker's Way and Ocean Avenw. The 
ASHS801's parcel numbers adjacent to the gate are Q60..0.082-280 and 280, ( ... 
Exhibit "3j. 

c. f6CKG8PUND: 

o. 

E. 

The homeownefa In the community are requesting that the accesa be lmlled due to the 
narrowneu d the stNet. and the adc:lilionel ptoblem d noM!IIIdents blac:fcinCr the street 

. beCause t11ere Is no second outlet on Breakefs Way. The subject poltian d Breakers 
way was abandoned by the County in 191&. Exhibit ·r 1e a copy d u. nscorded 
Resolution d AbandonmanL A pubic hearing waa c:anducllld by the Bollrd d 
Supervisors on the abandonment on September 12. 1978. and lhe RMOiution waa 
recorded on Seplember 22, 1918. n.efont, this podion d l3nNikers Wllf has been a 
private road for almost 20 yean. This f.ct was ~ by the Coast~~ Commission 
who lilt Mussel Shaela ... private CCIII'IftU'Uty in their Coastal Accels Guide. 

There was a tum-around area (c:ukfe IIIC) at the ROI1hwestelty end d Breakers Way 
owned by the State DepMment d T~ which mar have .,_.. usec11n the 
past for public accus to the beach. However, in 1995 that property wu ICid to the 
adjacent privale property owner. Exhlbll -r Is a copy of the rec»ided deed transfentng 
title to that pR)p8l'ty 

GENWL PLAN ANP ZONING: 
General Plan Land Use Map Designation: EXISTING COMMIUNITV 

Coastal Area Plan land Use Map Designation: RESIDENTIAL COMMUNITY 

Coastal ZOning Classification: RESIDENTIAL BEACH (R-B) 

&yiQENCE AND PROPPSIP PERMIT F!NPfNGS: • Certain findings specified by Sec:tlon 8181·3.5 of the Countr Coaslal Zoning Qn:financ:a 
must be made to detennlne that the proposed project is cons11tent wilh the OrdinanCe 
and with the Land Use Element of lhe Local Coastal Program. The proposed findings 

<;RC'AH 
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Staff' Repon and Recommendations 
Planning Director Hearing Meeting ofoi:to~r ~~. 1~6 
Page 2 of-' 

and the project information and evidence to either support or reject them are presented 
below: 

1. Proposed Finding: The project Is consistent with the Intent and pra'Visions 
of the County Local Coastal Program. 

SR. CAR 

Evidence: 

(a) General Plan and Zoning: The proposed project is compatible with the 
current General Plan, local Coastal Plan and Coastal Zoning Ordinance. 
Section 8175-5.1 of the Zoning Ordinance indicates that the instaUation 
of a security gate is allowed in the R·B z.one with' a Planning Oiced.or 
Approved-Planned Development Permit. 

(b) P(Qtedion of Environmentany Sensjtjye Habitats: The proposed project is 
in a developed residential community therefore, there will be no impacts 
to environmentally significant habitats as there are none on the project 
site. 

(c) prptection of Archaeological and Paleont9!ogical Resoyrces: Since the 
proposed project is in a developed area, no direct or indirect adverse 
Impacts to 8ldlaeologieal or paleontologicaf resoultlaS wil oc:cur as a 
result of the proposed project. 

(d) Recreation and Accesa: Adequate public access to the shoreline is 
available within % mile from the site. Unmarked parking is available on 

. CALTRANS property to the north and south of the Mussel Shoals 
Community. Ocean Avenue is a public street and otfers some parking 
and there is a parking area at ·the southerly end of Mussel Shoals near 
the Cliff House. Brealcers. Way Is a narrow, private street with lmlted 
street parki\g. Also see the discussion under Section "C" of this report. 
Therefore. there will be no impact from the proposed pltljec:t an recteation 
or access thereto. 

(e) Preservation of Agricultural Lands: The proposed project site is not 
located on or near an agriculture preserve or prima soils area. The 
project wiD not have an Impact on the presenration of agriculture lands 
or land use plan policies relating to agricultural uses.. 

(f) Ptgtectipn of publjc and Prpperty frgn Naluraly-Occunfnq and 
Human-Induced HazardS: The Public Works Agency bas determined that 
there will be no adverse impacts relative to the proposed project from 
naturally..occuning and/or human-Induced hazards as there are no known 
faults or !ands8des on the project site. 

(g) Protection of property from Beach Erpsjon: The project site is not located 
in an area of beach erosion. Therefore. the property does not require 
protection from beach erosion and no impacts are expected. 

(h) Consi@ncY wjlh Public Wor!ss Policies: The proposed project will be 
required to meet a8 Public Works Agency requirements for construclian. 
prior to issuance of a building permit. In addition, no PubliC Works 
faCilities will be affected by the proposed projed.. 

Proposed Finding: The project Is compatible wflb the chanacter of 
surrounding development. 

l':lrP2of"4 __ 
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F. 

G. 

H. 

I. 

3. 

Eyic!ence: The residential community along Breakers Way is requesting this 
permit and feel it is necessary to preserve the character of their community. As 
the proposed project is a security gate that will only effect the residents of the 
area requesting the permit, it will be compatible with the • sunwnding 
development. 

Proposed Finding: The project wiD not be obnoxious or harmful,. or fmpafr 
the utility of neighboring property or uses: 

E'fldence: The proposed security gale wil reduce, not aeate, tramc, noise duSt. 
or other such Impacts on the surrounding residences and thenlt'ore, wil nat be 
obnoxious or harmful, or impair the utility of neighboring property or uses. 

4. Proposed Finding: The proJect will not be detrimental to tiNt public 
lnterMt, health, safety. convenience orwtlfant. 

EvJdenc;.e: The proposed project will not require any pubic services.. The prafect 
design and localion has been NNiewed and approved by both the Ventura 
County Fn Protedlan District and the Public Works Agency Transportation 
Deplrtment. Thet'ekn, the proposed project wil nat be clltrimefttal tD the pubic 
interut. health, aatety, convenience or welfare. 

COUNIYQIANANCECODI CQMPI..WICE: • Based upon the Information and eW:Ience presented above. this applicallon wilh the 
attached condllont, meets the ~ of Section 8181-3.2 the County Coatal 
Zoning Ordinance and County Coatal Plan. The proposed project Ia COMiltllnt wilh the 
Intent and proylslons of the County's Local Coastal PI'Dglam In that the developmerd wil 
not have an Impact upon tnv1n:1nmen1a11 senaiUve habitats, couta1 ....aon or · 
access, nor hiMt an lmp8Cl upon nelgldlodng propen.y or ..... The deliQn anclllyle of 
the proposed c:levelopmenlia coneistent and compatible wilh aurraundlng stNctures anc1 
meets the c:levelopmenlslalldarde of the R-B zone. 

JURISDICllONAL CQMMEND: The project was distributed tD the appropriate and 
concerned agencies. • of the date of tlis document no one hal commented on the 
project. 

rJIBUC CO!pENTS: AI P.fOP8'\Y owners Wthin 300' of the proposed pcaJect parc::et 
end a1 residents within 100' of the a\lbject parcel were notified by U.S. Mal of the 
proposed piOjed. In addition, the notice was published in the local nawapaper. As~ the 
date of this document no comments have been received. 

RECOMMENDED ACTION: • 1. fiDd that the project is calegorically exempt from CEOA, and Qi!& that a Notice of 
Exemption be prepanld and filed in lccon:fance with CEOA and the Guk:lellnel. lssuecl 
thereunder; 
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2. Adopt the proposed findings and AQprove Planned Development Permit No.170D. 
subject to the conditions in Exhibit "2". 

Prepared by: 

Debbie Morrtsset, Case Planner 

Attachments: 

Exhibit "2" - Conditions of Approval 

Exhibit "3" ·Location Map (Assessor Parcel Map) 

Exhibit • 4 • - P\ol. Plan/Site Plan 

Exhibit ·s· · ElevatiOns and Floor Plans 

Exhibit ·a· -Resolution of Abandonment 

Exhibit •r ·CAL TRANS deed 

Project and conditions 

Jeff Walker, Manager 

ulnd Use Permits Section 

Coastal Administrative Office 

SR.CAH 

approved or denied on 
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CONDITIONS FOR: Planned Development 

Permit No.: 1700 (coastal) 
APPLICANT: G:uy Garcia 

LOCATION: Mussel Shoals. Ventura 

APPROVAL DATE:: PAGE: I of 2 

PLANNING DMSION CONPITIONS: 

I. The pennit is granted to construct a security gate at the intersection ofOc:ean Avenue and 
Breakers Way in the community of Mussel Shoats. 

2. Permit Expiration: 

This pennit shall automatically expire if any of the following circumstances occur. 

a. A Zoning Clearance has not been issued within one (I) year of permit approval. The 
Plarming Director may grant a one year extension during the initial year period based 
on a written request by the applicant. 

b. A Building Permit has not been issued within six (6) months of issuance of the 
Zoning Clearance. 

c. The Building Permit expill:S prior to completion of construction. • 3. Any changes will require lhc filing of a Modification application to. be c:onsidercd by the 
Planning Director. 

4. All requirements of any 'law or agency of the State. Ventura Cowtty. and lilY other 
governmental entity sball, by teference. become conditions of this permit. 

S. Prior to iss~ of a Building Permit. a Zoning Clearance shall be obtained ftom tile 
Planning Division. Prior to issuance of the Zoning Clearanc:e, the following conditions must 
be met 

a. Condition No. 10-Condition Compliance Fee 
b. ·Condition No. 1 1 • Cunent Billing 

6. The permittee's acceptanc:e of Ibis permit, issuance of a Zoning Clauance andlor 
commencement of c:onstruction and/or operations under this permit, sball be deemed to be 
acceptance by permittee of all conditions of this permit. 

7. The pennittee shall pay aD necessary costs inciii'TCd by the County or its contraellXS tOr 
inspection, permit compliance, monitoring. and/or review activities as they pertain to this permit. 
The permittee shall also fund all necessary costs inc:mred by the County or its conb'lletors for 
enfortemcDt activities related to resolution of confirmed violations. Costs wiD be billed at the 
contract rates in effect at1he time enforcement actions arc required 

8. Permittee Defense Costs 

As a condition ofPennit issuance and use of this Permit, includins adjiiSIInellt, modifi. 
or renewal of the Permit, the permittee asrees to: . 

114-1.96 
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CONDITIONS FOR: Plann~d Development 
Permit No.: 1700 (coastal) 

APPLICANT: Gary Garcia 

~RING DATE: June 25, 1998 LOCATION: Mussel Shoals. Ventura 

APPROVAL DATE:: PAGE: 2of2 

9. 

a. defend, at the permittee's sole e.xpense. any action ~mught against the County by a 
third party challenging either its decision to issue this Permit or the manner in \~hic:h 
the County is interpreting or enforcing the conditions of the Pennit and 

b. indemnify the County against any settlements. awards. or judgrtk!:n1S. incfudiltg 
anorney's fees, arising out of or resulting !Tom any such action. 

Upon demand from the County; the pennittee shall reimburse the County for any c:ourt costs 

and/or attorney's fees which the County may be required by a court to pay as a result of any 
such action the perminee defended or had control of the defense of the suit The County 
may. at its sole discretion, participate in the defense of any such action, but sl.ll:b participatioo 
shall not relieve the permittee of its obligations under this condition. 

Liability (Other Responsibilities) 

Neither tf1e issuance of a permit hereunder noc compliance with the conditions thereof shall 
relieve the permittee from any responstbility otherwise ilnp)Sed by law for damage to 
persons or property, nor shall the issuance of any use permit ~ serve to impose any 
liability upon the County of Ventura. its offacers or employees for injury or damage to 
persons or property. 

Except with mpect to the County's sole negligence or intcntiona.l misc:ondtlct, the penniaee 
shall indemnify, defead and hold hannless the Counq. its officers, agents. and employees. 
ftolll any and all c:laims, demands, costs, expenses. including attorneys fi:es, judgments oc 
liabilities arising out of the construction. maintenance. operations or abandonment of the 
taalities describ:d herein under Condition 1 (Permitted Use). as it may be subseque:otly 

. modified pursuant to the c:onditions of this Permit. 

10. Prior to the issum:e of a Zoning Clearance for a building permit ancUor COIISirUCtion. tbct 
permittee. or suc:cessors in interest shall submit to the Planning Division a $240.00 fee as a 
deposit to cover the costs inc:um:d by the County fOr Condition Compliance Review. with a. 
fee Reimbursement Agreement signed by the appl~t 

II. Prior to the issuance of a Zoning Clcaranc:c for Ibis projeet. all permit processing fees billed 
to that date must be paid. After issuance of the zoning Clearance. any final billed processing 
fees must be paid within 30 days of the billing daJe.. or the: permit is subject to 
REVOCATION. 

VENTIJRA COUNTY FIRE PROTEC1JON PISTR!Cf CONPlJJQNS: 

17. The applicant shall submit a gate plan to the Ventura County fire Protection District for 
plan check and approval prior to instaltation. The gate installalion shall comply to the 
Ventura County Fire Protection District Oatc Guidelines. 

EXHIBIT NO. 2 
APPUCATION NO. 
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SuJFERS ~IRONMENt~~ ALUANCE 
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1 .. · .. ;· (209) 296-164& . . . 

,.THE LEA~~? ~bGE OF CO~~ALACTIVtSM· 

C$1if0rn'a qoaatal ·~m~o~ ' 
South Centfal Coast AM. I • 

89 ·SOuth CtiJifor'ri •. St. SfJI~ 200 
Ventura. cA 93001 · . ; · 
(805) 841~142 . . . 
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FROM : Panascni c FAX SYSTEM PtOE t-0. : 

Anthony Doganay 
P.O. Box 1406 /O)f2fillt2flflnf7:J 

Summerland, CA 93067 In II~{ In/~~ f l!./ I ;:Jr 
Novembet 2, 1998 1'10 V 0 2 1998 

California Coastal •Ammissioners 
89 S California Str. :ct, Sui.te" 200 ' 
Ventura, CA 93001 
Fax (805) 641 -173 2 . -~··--· 

.. 

... ~ .... ·v"•"•"" 
COASTAl COMMISSIOt" 

SOUTH CENTRAL COAST OISTtu'-. 

Re: Appeal -ofPaq: osed Gate at Breakers Way. :Mussel Shoals. aDd Vcatua 
County 

Dear Coastal Com1 nissioae.ra: 

I have been aJCSid a of the Carpinteria area for over 15 years. I ~liSed 
the public access a: bleabrs way 10 launch my kayaks to go &slring aa4 
surfblg ancl kaya1d l& batweea Montecito and Veutma I also use b.teal'ers 
way and 1he beach aDd :Mussel Sboals aad.La Concbita. Breakezs Way is ODD 

of the cmly places 1bat provides a con'Yellieatlocation :fbr ICayab to drive 
within the close p-mmity of the water without haviag to olimb owr 
claagerous objects, the Breaka:s Way Beach access is the most sa& ad . 
oaMmient plat.e tl t nnJOad BDd launch Kayaks. 

·I am a parent of tv. o twin cbildten Brie and Xrysta19 years ofaae wM also 
eqoy nueatioa at tho beach at breakers way, please .'YOlO to retain the 
historic pobtio aco,.. way to the beach at Musaol Shoals aDd La eowtwaa 
and halt 1he constr lcD011 of the proposed security pte. 
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JAl'J A. SOVICH, OJvLD., L.Ac. 
Oricntall\Iedici.ne/ Acupuncture 

Nov. 6, 1998 

California Coastal Commission 
South·Central Coast Area 
89 South California St., Suite 200 
Ventura, CA 93001 

Dear Commissioners: 

I am writing to you in regards. to the proposed Breakers 
Way security gate, Mussel Shoals, Ventura County. Please 
allow for continued pubiic access to the beach at this 
aforementioned location.. This small stretch of coastal 
property has been used for activities such as picnics, 
volleyball, sun-bathing, fishing and surfing throughout 
time.. It would be a true shame to see this being dis-

. continued for no other reason than to give a select fev 
property owners exclusivity •. ····. -:1· · 

If a gated closure were to occur,:I forsee a dangerous 
·situation where individuals will put themselves at extreme 
risk by parking elsewhere to·access this area of concern~ 
This could result in loss of· life, as this section of .. road-.· 
way is constantly being served by the Emergecy Medical 

. teams out of Ventura county and is historically hazardous. 
The pr-oposed gate violates· the substance of the 

.coastal Act's maximum public access mandate·. Please 
consider this request from a member or Ventura's busines~ 
community and homeowner/taxpayer in the 93001 area who als~ 
lives within the boundary of the Coastal Act. . . -·· 
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California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105 
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Subject Response to Staff Report Dated 10/20198 for Appeal No. A-4-VNT-98-225. 
Commission Appeal of Ventura County's Approval of PD-1700, Security Gate in the 
Community of Mussel Shoals · 

Dear Commissioners: 

It was very dilftcult to provide comments on the staff report for this Hem. The format of the 
report is difficult to follow, with the same issues brought up in different locations but with 
seemingly different conclusions. There also appears to be several internal inconsistencies and 
some incorrect statements. Nevertheless, I will try to provide comments which I feel are to .the 
point and relevant. In general, there are many isaues raised in your report that were not 
specifically raised by your staff to the County during our permit process. Also, other issues 
(such • an allegation that the County illegal1y abandOned Breakers Way) were railed by your 
staff to the County during the County's permit process, but are not found in your report. 

· There appear to be only two major appellants contentions, rastec~ on page 4 and pages 8 & 9 in 
the Commission's staff report for this item which presumably raise substantial issues with the 
County's approval of Pb-1700 (although, basad on statements from page 18 c1 the report, it is 
unclear whether or not contention no. 2 raises a substantial issue). They are: 1) the appeal is 
inconsistent with the vertical access policy In the LCP •mandating vertical access eaaements to 
the mean high tidefine for all new development, • and 2) there is a conflict with Figure 13 
residential community map in the LCP Land Use Plan because that map ~ designates 
Breakens Way as a public street. In my opinion, neither of these are valid contentions for the 
following reasons. 

Qontentlon No. 1 

The quoted statement is incorrect and not found anywhere in. th8 County's LCP~· 1 only has the 
effect of immediately slanting the reader toward the appelant"s point of view. The correct 
statement, which is actually vertical access policy number 1, is listed on pages 4 & 9. It slales 
that •granting of an easement to allow vertical access to the mean high tide line shall be 
mandatory unless:• Four speciftc exemptions are then Ustec:t wfllch ate also part of tfle DOik;v. 
No weight seems to be given to those exemptions by your staff. 

The first exemption is that •adequate public access is already available within a reasonable 
distance of the site .•. • In analyzing PD-1700, staff detennined that this exemption was 
applicable. The County's certified LCP, when discussing access on the North Coast subarea, of 

• 

which Mussel Shoals is a part, states • .... ovw 70 percent of file shotellne (8.1 acl'fJS) Is now • 
accessiiJie via State or County-owned lend. Addlllonally, good vertical access (Witltln " 
mle} exists to tile ahotellne In ttont of all,...,.,.,...." As the County's starr report for 

800 South Victoria Avenue, L #1740, Ventura, CA 93009 (805) 854-2481 FA~ (8051 654-2509 

Ptinttltl 011 RIH:yclld p.,_, 
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PD-1700 notes. access exists to the shoreline at both ends of the Mussel Shoals community. 
and in the interior of the community at the end of Ocean Ave. 

The overall purpose of this vertical access policy is to require the granting of a new acc:ess 
easement over a specific portion of a lot where development is proposed, consistent with private 
property rights. The proposed development (security gate) is proposed to be located on only 
two Jots at the southerly end of Breakers Way at Ocean Ave. Only one of those lots is located 
on the shoreline, and it already contains a house. Therefore, staff determined that another of 
the listed policy exemptions applied to this permit. It states that no easement need be granted if 
"The parcel is too narrow to allow for an adequate vertical access corridor ... • However, the 
shore6ne access point noted above in the interior of the community is adjacent to this lot, and 
there is a sign depicting the access point. Even though your staff used this access point in one 
of their visits to the site, they failed to note it in the staff report. 

On page 10 of your staff report is a listing of the locations of existing pubfiC parking areas within 
the Mussel Shoals community. None of that parking is located on Breakers Way; therefore, the 
proposed security gate would not decrease the amount of that parking in any way. In fact. the 
gate would prevent the public from ·both driving onto Breakers Way, a dead-end street, because 
they think there is public parking somewhere on the street, and from actually partdng in an 
illegal location on Breakers Way. 

Therefore, it appears that the only form of access, which might be in contention, is pedestrian 
access. In a site visit with property owners, your staff, and County staff, pedestrian access was 
discussed, and the property owners clearly expressed a willingness to modify the gate design to 
accc;mtmodate such access. It is my understanding that your staff has had no follow-up 
conversations with the Property Owners Association regarding such a modified design. 

On page 11, your report states that ·ereakers Way provides the only convenient and practical 
mechanism to travel from the public parking areas in Mussel Shoals to reach the sandy beach 
to the north, . particularly at high tides.· Again, your staff fails to note the wilfingness of the 
property owners to accommodate pedestrian access over Breakers Way through a modified 
gate design. 

Your staff report indicates that several existing vertical access points, such as those to the north 
of Mussel Shoals and the one adjacent to the Cliff House within the Mussel Shoals community. 
are inadequate because of design or construction issue&. That is. they are relatively 
unimproved, there are no stairs so the u~r must traverse on rock outcroppings or rip-rap. The 
County's certified LCP contains no design standards for vertical access points .. Also, the beach 
access point your staff says will be cut off by the proposed gate at the northerly end of Mussel 
Shoals is also over unimproved rock rip-rap. 

Wrth respect to the lengthy discussion regarding potential prescriptive rights by the public over 
· Breakers Way. it is my understanding that such a determination can only by made by a court 

after a claim is made by a member of the public. No such daim was made by any member of 
the public at the County's public hearing, and I know of no such daim filed in court to date. 
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Also, your staff report pres ants infonnation purporting to be evidence of •implied dedication. • 1 
have no idea what that tet m means. However, the report further indicates that this so-called 
evidence shows that Bre~ kers Way was used by the public •prior to abandonment by the 
County in 1978", more tha11 20 years ago! This may not be substantial evidence for a claim of 
prescriptive rights. 

I will not comment further • >n the prescriptive rights issues raised in your staff report, except to 
reiterate one crucial point. Again, it appears that pedestrian access over Breakers Way is the 
only issue, and there se ms to be willingness by the property owners to work this out. 
Therefore, in my view, it is a waste of time and money to go any further in this appeal process 
without your staff and the J: roperty owners first trying to resolve the problem at the staff level. 

Contention No. 2: 

This issue was raised by lwtr. Betz, and responded to by my staff ptior to the County's public 
hearing on PD-1700. Sin:e no further mention of it was made by Mr. Betz, we thought the 
information we provided to him was sufficient Clearly, that was an incorrect assumption. 

• 

Figure 13 in the LCP Lan t Use Plan Is merely a copy of the Assessor's map for the Mussel • 
Shoals area. We added a tjark, heavy line on the map to depict the extent of the Mussel Shoals 
•community" area. This figure was not intended to show public versus private roads, or any type 
of easements. It is similar to the other maps (r~gures 11·18) for each of the six •communities"' in 
the North Coast area. F1w example, Faure 12 depicts the community of La Conchita. and 
shows both the public stn eta and the private alleys within the community, with no dla1Jncllon 
between the two. The on~r reference to Figure 13 found in the LCP Land Use Plan is within the 
•Locating and Planning N• 'NI Development" section, where the pof&Cies only aclc:IAtSS buld-out 
within the communities at c :unent zoning densities, not access. 

Pages 15 and 18 of the st1 rff report indicate that Figure 13 shows B~ Way to be within an 
.•open Space" land use designation. This Is incorrect. Figure 13 does not depict land use 
designations. The adopted Land Use Plan map for the North Coast area clealty shows that 
Breakers Way. along with the surrounding residential properties. is within the "Residential-High 
Oensitf land use deslgnal ion. 

It Is entirely inappropriate to use Faure 13 as grounds for contention in an appeal on ac:c:ess 
issues when the map was never intended to show public access points. and never purported in 
any way to show such ace ass. 

We also disagree with the conclusion on page 15 of your report that approval of this permit for a 
seauity gate in Mussel SllOals would set a precedent for interpreting the LCP regarding other 
simHar requests. Of the s x existing residential communities on the North Coast. three of them 
are currently gated, one cannot be gated because it fronts on Old Pacific Coast Highway, and 
the other is on the landward side of the freeway where no beach access issues exist In short, 
there are no other communities on the North Coast of Ventura County that could request a 
pennit for a similar gate. • 
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Coastal Commission 
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EXHIBIT NO • 3' 
APPLICATIONfO· 

P Cf. o· '+ 
A4-Vr..ir qg- 2Z3 

~H-efJ ..f'rorK ilel'l'f~A y"' a,. iawr~if1'..:.- n _ ... ~ 

Although every time one reads through the staff report, another statement or two seems to 
"jump out" and beg for a response, I will end this letter with one final comment. On page 16 
there is a statement that the County did not impose any conditions to require the removal of 
"signs which restrict or discourage public access.· Then on page 19 there is a listing of the 
messages on several signs "in the immediate area of the proposed gate.• There are no 
requirements in the Coastal Zoning· Ordinance requiring the removal of such signs, and County 
staff did not see any located on the two lots which were the subject of the permit. There is only 
a requirement in the Ordinance to either remove or obtain proper permits for signs which were 
erected illegally, regardless of the message on the sign. Moreover, condition of approval 
number 4 placed on PD-1700, requires conformance with any County laws, including those 
regulating signs. The signs listed on page 19 may, or may not, have been erected illegally, but 
since there·were apparently no such signs on the property which was the subject of the permit. 
no violations of the Ordinance existed, and no specifiC condition was necessary. 

As I said, I will end this letter even though more comments could be made. J hope this 
information proves helpful in your deliberations. The County does not feel construction of the 
security gate raises any substantial issues, and we also feel the entire situation could. and 
should be resolved through ·cons1ructive meetings with the Mussel Shoals Property Owners 
Association. 

C: Supervisor Kathy long 
· Tom Berg, RMA Director 
Gary Garcia, MusSel Shoals Property Owners Association 
lindsay Nielson 
Gary Timm, Coastal Commission 
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'•' STAT£ OF CAUFORNIA- TKE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
~CENTRAL COAST AREA 
~UTH CALIFORNIA ST., SUITE 200 
' fTURA, CA 13001 

6) 141·0142 

To: 

From: 

Re: 

January 12, 1 999 

Commissioners and Interested Parties 

Staff, South Central Coast Area Office 

Addendum and Correspondence: Agenda Item F9a Appeal 
No. A-4-VNT-98-225 (Breakers Way Property Owners Association), 
Mussel Shoals, Ventura Co. 

The following changes are recommended to the staff report 

1. 

2. 

3. 

Page 14, third paragraph- Add sentence (in bold): 

When examining this issue, the Commission cannot determine whether 
public prescriptive rights actually do exist; rather, that determination can 
only be made by a court of law. However, where there is substantial 
evidence that such rights may exist, those rights must be considered in 
analyzing whether proposed development limits or interferes with such 
rights. 

Page 15, item 4, second paragraph, delete portion of first sentence 
(strikethrough): · 

This ramp has since been eliminated by deposition of rip-rap, by Caltrans 
according to local residents witl:.swt b&Rsiit 9f a Geastal 9wslspr::R&At psrMit 
as noted in the March, 1996 staff visit. 

Page 16, first paragraph, delete (strikethrough) and substitute (in bold): 

The above information indicates that the land has been used continuously by various 
groups of users for well over 20 years by the public after abandonment by Ventura 
County in 1978. There is no information indicating tt"ts Rasa far permission of the 
nearby homeowners was requested or that there were any significant attempts to 
prevent or halt the use. Vehicular and pedestrian users of the street are visible to the 
owners of the adjoining properties. The existence of worn pathways to the beach 
between vegetation iR9kates as evidenced on the aerial photos indicates that tA9 
public use was substantial. 
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4. 

Appeal A-4-JINT-98-225 
Breakers Way Property Owners Assocllltlon 

Page 2 

Pages 16 throu~h 17, last paragraph, delete (strikethough) and substitute (in 
bold): • 
The 92li~9RG& c·f e~i&tiRS pwbli• aG&Q&& tl:.lrewsl:l iR=~plia9 99~i&ati9R Commission finds 
that current p11blic use in a visitor-destination area would be adversely affected by 
the gate as approved by Ventura County. Therefore, for the reasons discussed above, 
the Commission finds that the evidence indicating a pattern of public historic use of 
Breakers Way ·or public access, raises substantial issue with the County's permit 
action or this 11roject because the jurisdiction conflicts with the LUP public access 
policy/objective of maximizing and maintaining public access, aA9 as well as Sees. 
30210 and 30::11 of the Coastal Act (included in the LCP) fel~ive te tl:.la G9R&trwai9R 
ef tl:.le &&Gwrity 5ate. Further, there is a substantial issue as to consistency with the 
County's LCP vertical access provisions since there is compelling evidence that 
adequate altentative access is not reasonably available nearby. 

5. Page 17, sectic•ns 4., 5., and 6., redesignate as sections 3., 4., and 5. 

6. Page 17, delet•! section 4 and substitute the following (in bold): 

4. lnconsister1cy with LCP Section 8178-6.2 Requiring 
Removal o: 11No Trespassing" and Similar Signs • 

LCP Zoning 0 rdinance Sec. 8178-6.2 requires removal of 11 
••• "no trespassing" signs 

and other obs1 ructions that may limit public lateral access as a condition of 
development • 1pproval." The project location (i.e. the south end of the northern 
segment of Br· !akers Way) does not have such signs or obstructions. Therefore, 
this assertion • loes not raise a substantial issue. 

7. Page 19, fourtll paragraph, second sentence, delete (strikethrough) and 
substitute (in ~old): 

The proposed gate is on a site with a history of public use and significant evidence 
of an implied •iedication of that portion of the road which tAat reverted to private 
ownership in · 978. Therefgre, the potential for existing and future public access 
must be protected. · 

• 
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Appeal A-4-VNT-98-225 

Breakers Way Property Owners Association 
Page 3 

8. Page 20, third paragraph, delete first line of first sentence (strikeout) and add 
(in bold): 

Resaw=Sie&& efwl:letl:ler tl:le Cewnt;y's aean..-.lenFAent ef tl:le pwsli€ Qa&Qifl9At was valie 
iA 1 Q7&, t_ The gate is proposed in an area where access is needed, has historically 
existed and continues to exist ... 

9. Page 20, fourth paragraph, add (in bold}: 

The design does not indicate the method of security for the gate such as a lock and 
key, combination lock, coded entry system or the like. Based on past Commission 
experience and the intent of the applicant to provide security for the community, the 
Commission is concerned that the gate may be locked at some time in the future and 
that the gap will be closed off. Commission experience indicates that gaps for 
pedestrians can be easily closed off. 

10. Page 21, second paragraph, third sentence, delete (strikethrough) and add 
(in bold)! 

Therefore, the Commission finds that, relative to the access provisions of the LUP 
and Coastal Act, tl:lere is approval of the gate would result in a substantial 
interference with a past pattern of public use and potential rights under implied 
dedication. 
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Appeal A-4-YNT-98-225 
Breakers Way Property Owners Association 

Page 4 

Correspondence 

Staff has received the following correspondence (attached): 

1. A letter from Ventura County to Caltrans that provides background information on the 
sale and merger of land at the north end of Breakers Way. 

2. A letter from the Sierra Club supporting the staff recommendation. 

3. A letter from the County of Ventura opposing the staff recommendation. 

4. A letter from the Breakers Way Property Owners Association· requesting a continuance. 

5. Two letters from residents of Breakers Way opposing the staff recommendation . 

• 

• 

• 



RESOURCE MANAGEMENT AGENCY 

~.:ounty of ventura 

November 16,1994 

Mr. Gerald Wright, Associate Agent 
Ciltrans RJW Appraisal Branch 
107 S. Broadway, Suite 8103 
Los Angeles, CA 90012 

.. 

Planning Division 
Keith A. Tumer 

Dire.crar 

JAN 0 5 1999 

(.p.,L•i-CRNIA -
COASTAL COMMISSION 

SOUTH CENTRAL COAST DlSTIU\.:. • -
SUBJECf: Cabrans Assessor Pareel No. 06().()..(}50-125 (portion you deSignate as excess Parc:el _ 

No.l41-01-02) and APN 060-0-080-350 

Dear Mi. W~ght 

" 
'11Us letter is in respome to )Our inquiry dated November 2, 1994 regarding a proposal to seD excess 
Caltraus right-of-way. After I spoke to you on the 2nd I remembel:ed. that as I previously told 
another Caltrans appraiser, if the Caltrans parcel is JlQl shown on the latest equalized Coaa.ty 

. assessment roll. a division of a portion thereof is DOt a subdivision under the definition contained iD 
Government Code Section 66424. I contacted the Tax Collector's offico November 10, 1994 and 
verified that APN 06()..{)50..125 is Jlf.ll shown on the latest eqWUized County ASsessment rolL i 

I 
I 

'-

' I hope tim infoi1Dation uncomp!icatea the matter at hand. The County asks. however, that the lot to 
be created througli a sale to the owners of APN 06()..(]8()..350 be rcq~ to ii merged with said 
parcel by processing a ?azcel Map Waiver, Voluntary Merger. As I RCa1l from a previous. 
convenation with an appraiSer, there is an existing stnJcture on the Caltrans portion of APN 06().().. 
050..125 which is being used by the contiguous lot. Merger of the two lots into one lot woukl place 
the garage on the ~e lot as the dweWng unit. Even if the structure were to be demolisbrd., the 
County ~uests voluntary merger of the two lots. To answer the specific quCstioa.s in your Jeuer: 

APN 060-050.125 is zoned Coastal Open Space and APN 06().().()8()..350 is .zoned 
Residential Beach. · 

· Regarding a zone change fee, no mne change is required under the PMW, Voluntary Merger 
scenario. 

If you stiD need to know about fees, the Zoning Clearance-fee for demolition is $35 (double 
the amount if the garage was built without proper permits) and a Zoning C1caraD.ce. for a 

: single family residence is $35.00; keeping in mind that each lot is allowed only ~ siD&)c 
family dwelling. . ... -

For tbe building permit demoJidon and single famD.y dwelling building fees, please contact the 
Building and Safety Division of the Resource Management Agency at 654-2771. 

800 South Victoria Avenue, L #1740, Ventura, CA 93009 (805) 654-2481. FAX (805) 654--2509 
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Gerald Wright 
November 16, 1994 
Paage 2 

I understand your question regarding sewer connection and fees was directed to the Public 
Wodcs Agency. To repeat, under the merger scenario, Caltians would be allowed to seD a 
portion of their Jot to the contiguous owner only if it is subsequendy merged by a Pan:ei l4ap 
Waiver. This may change tbe nature of your sewer question and rapcmse from Public Wodr:a.. 

I hope this information is useful to you. Please call me if you have any ~ons at 654-2489. For 
a presubmittal meeting or discussion for a Parcel Map Waiver, Voluntary Meqer, please mate an. 
appointment with Nicole Doner at 654-3860. 

Sincerely, 

. ,~·~-
Lori ~Planner 
CC! Robert Chacon. L.S. 

Chief Deputy County Surveyor 
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RESOURCE MANAGEMENT AGENCY 

:ounty of ventura 
Planning Div-·· · 

lttlittr A. 
a· 

January 5, 1999 
JAN 0 81999 

. Califomla Coastal Commission JAN 1 J. 1999 45 Fremont Street, Suite 2000 CAl!FC.)~:t-;iA 

; .. ~ 

San Francisco, CA 94105 . COASTAL COIV\MlSS!::,;~4 
-vASTAl COMNd;), •• 

Subject Response to Stalf Repo'W~~f~l8JWpfjeal No. A-4-VNT-98-225 

Dear Commissioners: 

The 12·17-98 staff report is substantially better than the first report dated 10-2Q..98. rt 
contains a better proJect description and is more factual in nature. Nevertheless. soma 

· comments are warranted. · 

One significant fact must be kept in mind at an times when reviewing this project That fact 
is, since 1978 when Breaker& Way was abandoned by the County, the only type of public. 
access permitted over that road has been pedestrfaa access. This fact is afgniftcant 
because the proposed security gate does not limit peclestrlan access in &rrf way. In Coul'lt!· • CJ staffs opinion, this one simple ract renders all the substantial issue argumerds moot 

As your current staff report notes .on page 7, •a four foot wide pedestrian access pofnt fS 
proposed. • This Is a four-foot wide opening with no Impediments to pedestrian access . 
The purpose of the proposed security gate ·is to lmit vehicular traffic on Breakers Way to 
property OINI1ei'S, who presumably are more sensitive to such things as chilclran playing in 
the private street than others (trespassers) who might lnadvertentfy drive onto lhe street 
looking for a place to park. 

Since the proposed gate design does not limit or Impede pedestrian access, which fs 1he 
only type of acc:ess now allowed, no significant physical changes to Breakers Wt!ti will take 
place asIa result of 1he project Pedestrians who want to walk down Breakers Way will 
have to go through a four-foot wide opening, which is certainly not a problem for any person 
who could traverse the rocks at the end of Breakers Way to get down to the beach. The 
areas along the public streets in Mussel Shoals, which can be used for public parking, are 
not being changed in any way by the proposed gate. 

Therefore, as noted above, since the proposed gate is not Dmiting pedestrian access, 
County stalf does not feel any substantial issues are raised by the ·project 

The following are responses to specific statements made In the staff report which either 
support the . fact that no substantial· issues exist regarding this project, or point out • 
inaccuracies in the report 

800 South Victoria Avenue, L #1740, Ventura, CA 93009 (806) 654-2481 FAX (806) 864-2509 ~ 

Printed rm /tet:yt:kld p,_ ~· 
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Appeal No. A-4-VNT-98-225 
Page2 

1. Page a-bottom paragraph. A statement is made regarding the County's decision an 
the project that ·There are no Conditions of approval relating to public access ...... 
We did not feel any such conditions were necessary because pedestrian access was 
not being changed by the project 

2. Page 9-second paragraph. A statement is made that the County findings note that 
. "the cul-de-sac and an 800 foot long beach to the north was sold by Csltrans to the 

property owner at the northern end of Breakers Way.· The County report only 
speaks to the cul-de-sac, not an 800-foot tong beach. 

3. Page 9-third paragraph. A statement is made that •The appeal was opened and 
continued at the meeting of September 8-11, 1998 awaiting rea:Hpt of the 
administrative record from the County: This is incorrect Your staff received the 
administrative record on August 19, 1998, as the 10-20-98 staff report correctly 
notes at the bottom of page 3. 

4. Page 11-second paragraph. Your staff states that •Evidence exists of existing pubi"IC 
access use involving potential prescriptive rights which would be affected by the 
proposed development· Since prescriptive righ~ have not been claimed by any 
member of the public, or granted by a court, this statement seems premature at 
best Also, even if prescriptive rights were granted by a court for Pedestrian access 
over Breakers Way, County staff does not believe the proposed gate would impede 
those rights in any way. 

5. Page 11-fourth paragraph. The conclusion of this paragraph is that because the 
community of Mussel Shoals is located closer to the water and at a lower elevation 
than the highway and freeway to the. north and south of the community, everyone 
who wants to use the shoreline in this area will access it via the community. This 
points out the difference between your staff's perception of beach use versus the 
reality of use. The amount of parking available to the public within the community of 
Mussel Shoals is extremely limited. Therefore, the Pacific Coast highway to the 
north of the community is extensively used for parking, and the people seem to have 
little trouble climbing down the rock riP-rap to get to the beach. 

6. Page 11-bottom, page 12-top. Statements are made that a portion of Hwy. 101 to 
the north· of Mussel Shoals is prohibited for parking, and that injury and fatality 
accidents occur in this area on a regular basis. No map is provided to indicate . 
which portion is prohibited for parking, or how much is prohibited. Also, no CaiTrans 
accident statistics are provided to back up the •injury and fatality" statement Only 
about 0.2 tenths of a mile immediately north of Mussel Shoals is prohibited for 
parking, while on the next couple of miles north, parking is allowed. Therefore, 
adequate parking, with beach access, is available within % mile north of the 
community (one-half mile is the standard in the County's LCP). 
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~3 • 
7. Page 12-fourth paragraph. A statement is made that •sreakers Way provides the 

only convenient and practical route to travel from the public parking areas in the 
remainder of Mussel Shoal to reach the sandy beach to the north, particularly at high 
tide. • As noted several times above, the proposed gate will not impede this 
pedestrian access. Then a statement is made that •The proposed gate Will 
discourage this public access, as discussed in greater detail below .... " We could 
not find a specific discussion of the details of hON the gate. with a four-foot wide 
pedestrian opening, would discourage pedestrian u$e. , 

8. Page 13-third paragraph. A statement is made that •1n summary, if Breakers Way is 
restricted as proposed, individuals parking in the community along public streets 
cannot access the lengthy sandy beach north of the Community with adequate 
alternative access.• This statement is incorrect because, again, the proposed gate 
does not prohibit pedestrian access. 

9. Page 13-fourth paragraph. A statement is made that •The findings discussed above 
conclude that there is a lack of adequate access nearby.· We disagree with this 
statement for the reasons outlined in response number 6 above, and in my previous 
letter (Exhibit 8). And even if your Commission concludes, based on all the 
evidence presented to you, that there is a lack of adequate ac:x:ess nearby, the 
proposed gate does not change the amount of existing pedestrian access. 

10. Page 14-Point No.2. A statement is made that •figure 4-Reaeatfon Areas of the • 
North Coast of the LUP· also identifies the coast of Mussel Shoals as ari existing 
recreation area. • This is incorrect. All of the residential communities along Ventura 
County's north coast Oncluding La Conchita, which is landward of the Pacific Coast 
Hwy.) are labeled ori the map (Figure 4) for location teference only as are the Mobil-
Rincon and PhiiUps industrial areas. This map must be viewed in conjunction with 
Figure 3 in the LUP, which is a written liSting of the specific recreation areas. The 
beach at Mussel Shoals is .om listed in Figure 3 as a recreation area •. 

11. Pages 14 & 15-Point No. 3. This paragraph references the letters received by the 
Commission regarding this appeal, using them as proof that "there has been prior 
public use of Breakers Way by the public.• We didn't know this issue was in dispute. 
Regardless. the proposed gate would not prohibit continued pedestrian· use of 
Breakers Way. It is interesting to note that none of the people who wrote to you 
have ever come to the County to view the file to see the actual proposed gate 
design. It is also Interesting to note that a member of the Surfrider Foundation clicl 
review the proposal early in the County's permit process, and had no problems. 

12. Page 18-second paragraph. A statement is made that· ... there is no evidence in the 
local govemment administrative record or findings to factually support the need for 
the installation of the proposed gate. • There are no standards in the County's 
certified LCP that requires either an applicant to prove the need for a permit. or the 
County to find that such a need exists. We don't think the Coastal Act requires such • 
a finding, and ~ are therefore unclear why such a statement is included in the 
~~ . 
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13. Page 16-third paragraph. The first sentence states "Further, there is no evidence in 
the County findings to indicate that any action has been taken by the homeowners 
which has prohibited public use.· Again, we are unclear why such a statement is 
made since the proposed gate is not designed to prohibit pedestrian access to 
Breakers Way. This statement seems to reference the issue of presaiptive rights.. 

14. Page 16-fourth paragraph. A statement is made that • ... the findings do not 
demonstrate whether preservation of access to the beach along Breakers Way is 
inconsistent with private property rights: No such findings are necessary because 
the proposed gate does not prohibit pedesbian access along Breakers Way. 

15. Page 17-Point No. 5. Your staff indicates that a sign exists at the north end of 
Breakers Way that states "Do Not Enter: In the County's view, this is a separate 
issue, and perhaps an enforcement issue. Since pedestrian access is not changed 
by the proposed gate, the existence of such a sign would not change pedestrian 
access in any way from that which exists at the present time. Also, keep in mind 
that the cul..c:fe-sac and the north end of Breakers Way is not part of the roadway 
abandoned by the County. It was a separate piece of land once owned by CalTrans 
and deeded to the adjacent property owner • 

The above comments only address the substantial issue portion of the staff report, not the 
de novo permit analysis portion since County staff does not. feel there are any substantial 
issues. However, our comments are relevant to both portions of the report. 

As you can see, there were several statements made in the report designed to fur1her the 
argument that substantial issues exist regarding installation of the proposed securit¥ gate 
on Breakers Way. However, it is County staffs belief that all the statements are either 
incorrect or moot for the reasons noted above. We do not feel that the gate, as currently 
designed, is inconsistent with the policies of either the County's LCP or the Coastal Act 
because it only restricts public vehicular access which is currently prohibited on Breakers 
Way. 

C: SupeNisor Kathy Long 
Tom Berg, RMA Director 
Gary Timm, Coastal Commission, Ventura District Office 
Gary Garcia, Breakers Way Property Owners Association 
Lindsay Nielson 

~s. 
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Mr. Peter Doupa . 
Bucutive Db:ector, Ca1 itbmla Coastal Copymistjon 

4S P'remoDt Street. Suit' 2000 
San Frauciaco, CA 94105 · 

RE: Appeal No.: A+VNr-~224 

a., a.cia 
Pnlident, Bteabal Way 
Pwpeity OnlnAsmciarian 
6758 BleUrDWay 
Veldura. CA.9300l 

APPLICANT: Braatea Way Pioperty Owii!D Assoc:idioD 

PR.OJBCI' DBSCRJPTlON: Ccutlact a IOGality pte at the eab:aa»» b IJieDMt ..... 
partioa oftheMual S ~ Cclmllllllity (Breatcn Way Stat) · 

Aa Presidcat ~fdle BJe aa Way PJ:operty Onai Asaociaticm, I bave 'beellthapcint 
pcmm b tbe Ventura C 01lllly ltesoliRO MaiJa&anad A.ppDcJ applicalioD 1br a ser=mitJ 
pte • the llllna:ll:o to llnlba Way, a pd'¥lltl: strcc:t. Our Planno.t Dc::valopiDiat Peamit 
No. 1700 wa pvm 8n 11 approYal (Au~ 3. 1998) up0aRNicw by Coaly Plamaea IIIII 
was cJetaminecl iD. ~ ,liaco with the Veatraa Comty/Colstal Coaal'llisaicwtLocal 
eo.tal P1aa. Sableque ldy after DO public appeals aa.d wi1b flnallWiew tJaoush the 
Vt111t11ra OfBco of tho C outal Commilllion, 1be Vcatura Of&ce of the Cali1bmia Coulal 
Commission (August tl.,l998) filed an "Appeal Prom Coastal Pemdt Dcciaiaa ofLocel 
Govemment". . 

lam requesting a IIIIEJ ma•tlp•g iom the schedule bcatiDg ofF:riday., 111111181]' 15, 
1999. We leo1 this il wi tbiD our appliadcm review wDxkrfl of 180 dqL 'J.'hia fbr 1be 
followiq reaBOD: . 

Aa the JepiCSCJdative fi: r the Bleaken Way Pmperty O..S AssociatioD Ill! tho 
ICipDDSl'blD pe1'SOil top. ~ in fiont of the Coaata1 Comm.illion 011 be1laJf of our 

OIIC)&Igg. loll 

• 

• 

• 
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application, 1 need additicmal time to review the recently revised (December23, 1998} sta1f 
report. I bave receatly had eye surgery and am not tbl1y capable ofn:viewiDg the 
document to best of my ability and to repiCSCDt the Association mcmhen• positiOn. 

With such liUie notice. 8lld what appears to be a Staft'Report iD need of very close 
scrutiny, I need this additional time. 

Your attention to this nquest is appreciated and we will come to the Commission wftft, 
RUOD. aod coope:rativc:De We hope to have tho Coastal Cbmmission, through a. 
reasonable heariag md appropriate scheduling. to find DO IUbstaatial iauca with OlD' 
application. 

., 

HoDI.emlmtl' aad 
President, Breakers Way Pmpcdy Owna:s ~ation 

Cc: Oaly TDDJD, Manager, Ventura District Office, Calibnia Coastal Qmmdaio 
LiDc1say Ncilsou, Atbuey at Law 
.Jcfi"Walkct, Couoty of Ventura- Coastal Adminisbative Ofticer.~f.lai 
Use Permits Sectioa . ·. · 

01/0&'9P 2ol2 
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January 6,1999 

California Coastal Commission 
South Central Coast 
89 S. California St., Suite 200 
Ventura, CA 95060-4508 

Subject: 
~ 

New Appeal# A-4-VNT-98-'S2 

1 

·~~r~©rnmw~ 
JAN 0 6 1999 

-vr\STAL COMMJ,;,.., .... 
... vuTH CENTRAL COAST DISll\•'-• 

(Breakers Way Property Owners Association) 

Dear Coastal Commissioners, 

We know that your time and efforts are very valuable in protecting 
the California coastline for current and future generations; 
nevertheless, we request that you adhere to ·chapter 4, Article 2.5, 
Section 30320 of the California Coastal Act regarding public interest, 
fairness and due process. Please review our case and listen to what 
we are saying in an open, objective, and impartial manner. We thank 

· you in advance for that courtesy. 

Regarding our case (New Appeal # J\-4-VNT-98-221: Breakers Way 
Property Owners Association's proposed security gate at 669.2-6694 
Breakers· Way}, please first review the December 10, 1998 and January 
5, 1999 reports you have received from Keith Turner, Director of the 
Resource Management Agency in the County of Ventura. We will try 
not to reiterate points brought up in those documents in the interest 
of brevity; however, those documents are crucial in understanding 
our proposed gate. 

We know that the words ''gate" and "public access" are generally 
thought to be mutually exclusive, and a quick perusal of the Staff 
~eport (dated 12/17 /98) would easily lead you to that conclusion. 
We regret to say, in very strong terms, that the Staff Report that is 
purported to be 11factual," is instead BIASED, INACCURATE, 
SLANTED, MISLEADING, AND CONTAINS FAlSE Sf A TEMENTS. 
(To back up this assertion, we could have submitted a three-page 

• 

• 

• 
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refutation for each page of the 23-page Staff Report, and have you 
review an additional69 pages of counter-claims and refutations. Of 
course, if you are interested, we would be happy to make a 
presentation to you on a line-by-line basis if you provided us the time 
at the February Coastal Commission meeting.) Again, for brevity's 
sake, we will not launch in to an exhaustive line-by-line refutation of· 
the. errors, and not speculate on whether they were deliberate or 
otherwise. 

Instead, we ask you to think about the crucial issue: PEDESfRIAN v. 
VEHICULAR ACCESS: our security gate would change NO current 
patterns of allowed access to Breakers Way and the beach, due to the 
fact that, as noted on p. 2 of the Staff Report, the "gate contains a four 
foot gap on the western, seaward side which would be open for 
pedestrian use." Although there are references to pedestrian access 
in various places in the Staff Report, there is no discussion or analysis 
regarding public vehicular access and the gate except for one 
sentence on p. 20: "The g~te will entirely block vehicular public 
access and effectively discourage pedestrian beach access." Thls one 
sentence d~rves our close attention, so let us look at it together. 

As it stands, the above-mentioned sentence sounds bone-chilling and 
contrary to public rights and interests. However, if we first look at 
the vehicular access issue, then the last sentence of Keith Turner's 
January Stetter is pertinent: "We [County staff] do no feel that the 
gate, as currently designed, is inconsistent with the policies of either 
the County's LCP or the Coastal Act because it only restricts public 
vehicular access which is currently prohibited on Breakers Way." 
And, we might add, has been prohibited for the last twenty years. 

Regarding the second part of the sentence, which asserts that the gate 
will''effectively discourage pedestrian beach access," we first draw 
your attention to the review of the physical setting of the Mussel 
Shoals Community and surrounding area as vividly portrayed on pp. 
11-12 of the Staff Report. There is an assertion made that the 
"Mussel Shoals Community ... affords the opportunity to reach the 
coast which is not available for several miles to the north [ital. added] and 
one-half mile to the south." This statement is false regarding the 
access to the north. Most of the public parking to access the beach to 
the north is along a 1.5 mile stretch of Highway.101. Caltrans created 
public parking and a bike path, and also installed concrete barriers 
along a portion of the highway. Although these concrete barriers are 
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noted (p. 12), there is no mention of the periodic barrier breaks for 
individuals to pass though once they have parked their cars. Thus, 
for the Staff Report ·(p. 11) to try to lead you to believe that there is no 
access for 3.2 miles (from Rincon Point) is a spurious 
mischaracterization of the facts. 

The Staff Report points out, correctly, that "[i]ndividuals attempting 
to access the sandy· beach north of Mussel Shoals would have to 
traverse either unimproved steep slopes or climb over rip-rap along 
the right-of-way to reach the sandy beach" (p;11). It neglects to 
mention, however, that ALL ·access points in the Mussel Shoals 
Community can be thus described: none have stairways, there are no 
improvements, and all require residents and visitors alike to climb 
over rip-rap or steep slopes. We do not wish tO insult your 
intelligence, but we cannot understand how the hearty individuals 
who must scramble up and down rip-rap to get to the beach are 
going to be ~ same individuals who are going to be intimidated by 
the ''physical presence of the gate and the psychological impact of a 
large physical barrier'' (p. 20, Staff Report). · 

Another salient issue for the Coastal Commission to examine in the 
staff report concerns prescriptive rights; however, we have no idea 
why the Staff Report brings up the ~~doctrine of implied dedication. 
[which] was confirmed in Gion v. City of Santa Cruz (1970) 2 Cal. 3d 
29," and is also referred to as a "public prescriptive easement'' (p. 14, 
Staff Report). It is our understanding that the "doctrine of implied 
dedication" was changed by statute in Civil Code 1009 in 1971. We 
know of no individuals who may wish to asSert a claim stretching 
back to pre-1971,. and respectfully request that the Coastal 
Commission heed the Staff Report statement that "the Commission 
cannot determine whether public prescriptive rights· actually do exist; 
rather, that determination can only be made by a court of law" (p.14). 
(As an aside note, it is not for the Commission to determine potential 
rights on behalf of a member of the public who currently uses 
Breakers Way for·public pedestrian access, but for s~ch an individual 
to assert his or her rights through the judicial system and then have 
those rights awarded by a court of law. We do not think that such 
individuals would be such shrinking violets that they would be 
unable to deal with the "psychological impact" of walking though a 
gate with four-foot wide pedestrian access.) . 

• 
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Another deliberate obfuscation presented to the Commission in the 
Staff Report concerns the lengthy discussion of the appeal brought 
forward in Santa Cruz (A-3-SC0-95-001 Santa Cruz County CSA # 2), 
since the gate project described in that case in no way resembles our 
·situation. Very briefly, the gate in Santa Cruz blocked pedestrian 
access to the beach, did NOT block vehicular access, was NOT 
located next to the residential area, and was adjacent to a public 
parking area, etc. As Commissioners, I would hope that you would 
refresh your memories by reading the case again before using the 
Santa Cruz appeal as the basis of precedent for the situation that 
exists here on Breakers Way. In addition, perhaps the 
Commissioners should review the gates that have already been 
approved in Ventura County beach communities (namely, Rincon, 
Seacli££, Faria, and Solimar), so that, as residents of this county, we 
feel that we are being treated equitably. 

Finally, if the Commissioners re-examine the original four reasons 
brought up by the appellant, and carefully reS:d the response from 
the County of Ventura they will see that due consideration was given 
to the Ventura County Local Coastal Plan and the Coastal Act. Thus 
we believe that none of those four items demonstrates that our 
project is out of compliance with any applicable regulation. Items 1 
& 3 regarding the vertical access policy are met by the exception that 
adequate access is nearby (and our gate does NOT CHA-NGE current 
access patterns); item 2 regarding Figure 13 is dispensed in the Staff 
Report itself which shows that Breakers Way is a private road; and 
item 4 regarding the removal of 1'no trespassing" signs is a factual 
error, since no '1no trespassing" signs exist; and all signs that are on 
Breakers Way are posted legally. · 

We thank you for your consideration. 

Sincerely, 

.-----::7~ ~ ;L--

Tamara Scott & Geoffrey Wallace. 
Treasurer & Vice-President 
Breakers Way Property Own~rs Association 

6741 Breakers Way 
Ventura, CA 93001 



• 
, . ... 

( 
"\.," .. 

.. 

• 



.. 



• 

• 

• 


