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SUBSTANTIVE FILE 
DOCUMENTS: 

I. Hearing Opened. 

See Appendix A 

STAFF NOTES 

The Commission opened and continued the hearing at the March 12, 1999 meeting in Carmel. 

2. Jurisdiction and Standard of Review. 

The breaching site at the sandbar between Lake Talawa and the Pacific Ocean, along with all of 
the land and water area of Lake Earl and Talawa approximately up to the fourteen-foot contour, 
are located within the Coastal Commission's area of original or retained permit jurisdiction. The 
standard of review is the applicable Chapter 3 policies of the Coastal Act. 

Summary of Staff Recommendation 

The California Department ofFish and Game (CDFG) and Del Norte County propose to 
periodically breach the sandbar separating the coastal lagoon system known as Lake Earl and 
Lake Talawa from the Pacific Ocean for flood control purposes. The U.S. Army Corps of 
Engineers is currently conducting a study of the lagoon system's biological resources and 
hydrology. The CDFG and Del Norte County would implement the proposed breaching plan for 
a two-year period while the study is completed. The applicants intend to apply for a long-term 
breaching permit and develop a habitat management plan once the study results are available. 

A significant flooding hazard to maintained infrastructure is created when the water level in the 
lagoon reaches approximately 10 feet mean sea level (MSL ). The lagoon has been artificially 
breached, primarily to increase available pasture for grazing livestock over the last 75-100 years. 
Since 1987, the sandbar has been breached when the water level in the lagoon has reached 8 feet 
or greater under a series of emergency coastal development permits. 

Staff recommends approval of the project with five special conditions. Special Condition No.1 
limits breaching of the sandbar to the middle of the open sandy area of the sandbar, midway 
between the existing vegetation on either side of the breaching site. This condition will protect 
sensitive coastal dune communities adjacent to the breaching site by restricting the breaching to 
the open sand area. Special Condition No. 2 limits the breaching activity to the rainy seasons of 
1998-1999 and 1999-2000 only, with the permit to expire on February 16,2000. To obtain long 
term breaching authorization, CDFG will be required to apply for a separate coastal development 
permit. Special Condition No. 3 is a special condition regarding assumption of risk, waiver of 

I 

• 

• 

liability, and an indemnification agreement. Special Condition No.4 requires the applicants to • 
restrict public access to the breaching site and the adjacent portion of Lake Talawa only during 
specified times around the breaching. This condition will ensure public safety during breaching 



• 

• 

• 

CDP Application No. 1-97-76 
Department of Fish and Game, Del Norte County 
Page3 

and public access at all other times. Special Condition 5 requires the applicants to restrict 
breaching to periods when brown pelicans are absent from within 200 feet of the breach site and 
to implement hazing measures throughout the breaching event to protect pelicans and other bird 
species from harm. 

The proposed development, as conditioned, will prevent flooding of maintained infrastructure 
while supporting the natural integrity of the coastal estuarine lagoon. The breach will maintain 
water quality and habitat productivity, and protect natural resources and species of special 
concern. The staff believes that the proposed project, as conditioned, is consistent with Coastal 
Act policies and therefore recommends approval of the project. 

1.0 MOTION, STAFF RECOMMENDATION AND RESOLUTION 

The staff recommends that the Commission adopt the following resolution: 

Motion: 

I move that the Commission approve Coastal Development Permit Application No. 1-97-
76, subject to the conditions specified in the staff recommendation dated April23, 1999. 

STAFF RECOMMENDATION OF APPROVAL 

Staff recommends a YES vote and adoption of the following resolution and findings. The motion 
passes only by affirmative vote of a majority of the Commissioners present. Approval of the 
motion will result in the adoption of the following resolution and fmdings. 

Resolution to Approve Permit: 

The Commission hereby grants a permit, subject to the conditions specified below, for 
the proposed development on the grounds that, as conditioned, the development will be in 
conformity with the provisions of Chapter 3 of the California Coastal Act of 1976, is 
located between the first public road and the sea and is consistent with the public access 
and recreation policies of the Coastal Act, and will not have any significant adverse 
impacts on the environment within the meaning of the California Environmental Quality 
Act. 

2.0 STANDARD CONDITIONS: See Appendix B. 

3.0 SPECIAL CONDITIONS 

1. Location of the Breaching Site 

The sandbar shall be breached in the middle of the open sandy area and midway between the 
existing vegetated areas on either side of the breaching site. 

2. Duration of the Approved Development 

Consistent with the interim two year authorization proposed by the applicants, this authorization 
is for breaching activity between September 16 and February 15 of the years 1998-2000 only, 
and terminates on February 16, 2000. The applicants must apply for a new Coastal Development 
Permit for any proposed breaching activity on or beyond that date. 
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3. Assumption of Risk, Waiver of Liability and Indemnification Agreement 

PRlOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, each applicant 
shall submit a signed agreement in a form and content acceptable to the Executive Director, 
which shall provide that: (a) each applicant acknowledges and agrees that the site may be subject 
to hazards including flooding, wave action, and erosion and hereby assumes the risk from such 
hazards; (b) each applicant unconditionally waives any future claims of liability against the 
California Coastal Commission, its successors in interest, advisors, officers, agents, and 
employees for any damage from such hazards or arising out of any work performed in connection 
with the permitted project; (c) each applicant agrees to indemnify and hold harmless the 
California Coastal Commission, its successors in interest, advisors, officers, agents and 
employees against any and all claims, demands, damages, costs, and expenses of liability 
(including without limitation attorneys' fees and costs of suit) arising out of the design, 
construction, operation, maintenance, existence or failure of the permitted project, including 
without limitation any and all claims made by any individual or entity or arising out of any work 
performed in connection with the permitted project; and (d) each applicant agrees that any 
adverse impacts to property caused by the permitted project shall be fully the responsibility of 
the applicant. 

4. Restricting Access to Breach Site. 

The permittees shall restrict public access to all areas within 500 feet of the breaching location 
for 12 hours prior to breaching, during the 24 hours of breaching operation, and for 24 hours 
afterwards. Public access on Lake Talawa to all boats and other water craft shall be restricted 
within 300 yards of the breach site during the same time period. The applicants shall not close 
any beach area significantly greater than the area within 500 feet of the breach site nor close the 
breach site for any period of time in excess of 24 hours after breaching. Any temporary signs 
and/or barriers used to close off the breach site must be removed within 36 hours of the 
breaching. 

5. Brown Pelican and Other Waterfowl Protection 
Breaching shall not be conducted when Brown Pelicans (Pelicanus occidentalis californicus) are 
within a 200~foot radius of the breach site. Immediately prior to breaching, a qualified wildlife 
biologist shall ensure that no pelicans are at risk from the breaching. The permittees shall use 
noise or visual methods (e.g. zod guns) to haze all on~ water birds near the breach site. Hazing 
shall begin immediately before and continue throughout the breaching event including evening 
hours. 

• 

• 

• 
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4.0 FINDINGS AND DECLARATIONS 

The Commission finds and declares as follows: 

4.1 PROJECT DESCRIPTION 

4.1.1 Location and Site Description 

The project site is located at the outlet channel of the Lake Earl sandbar, on State lands leased to 
the California Department ofFish and Game (CDFG), approximately 2 miles north of Crescent 
City, in Del Norte County (Exhibit No. 1 ). Lake Earl, also known as Lake Earl and Talawa, 
actually consist of two sections of a single extensive estuarine lagoon (Exhibit No. 2), covering 
approximately 4800 acres. 

Coastal lagoons are estuarine waters intermittently separated from the ocean by sand spits or 
barriers. They form at the mouths of rivers and streams where the velocity of the freshwater flow 
to the ocean is too low to overcome the accumulation of sand from nearshore currents. The sand 
deposited by currents form a sand spit or barrier across the mouth of the stream, separating the 
stream from the ocean. Water accumulates behind the barrier to form a lagoon. Water continues 
to collect increasing the size of the lagoon until it overtops or liquefies the sand spit and erodes 
an opening by which the trapped water escapes to the ocean. As the lagoon flows into the ocean, 
its size and depth diminish until reaching equilibrium with the average tides. During the period 
that a lagoon is open to the ocean, saltwater flows in and out with the tides creating a saltwater or 
brackish condition in the lagoon. Eventually, the nearshore currents deposit sufficient sand tore
form the barrier and close the lagoon, beginning the process anew. The period of this cycle is 
irregular because of the many variables involved (e.g., rainfall, tides, currents, wind, etc.). The 
processes that create the Lake Earl lagoon have developed over thousands of years and the 
species inhabiting the lagoon have evolved over the millennia to adapt to this estuarine 
ecosystem. 

The Fish and Wildlife Service characterized Lake Earl and Lake Talawa as "one of the most 
unique and valuable wetland complexes in California." The lagoon system supports numerous 
habitat types including emergent wetlands, open water, mudflats, flooded pastures, woodland, 
sand beach, and riverine habitat. Lake Earl is an important resting and wintering area of the 
Pacific Flyway and is visited or home to over 250 species of birds. In addition, over 14 federally 
threatened, endangered, or candidate species of plants and animals are known to occur at Lake 
Earl. 

Because of the extremely high fish and wildlife values of the lakes and adjacent wetlands, the 
California Department ofFish and Game (CDFG) identified Lake Earl as one of the 19 coastal 
wetlands in a 1970's report entitled, "Acquisition Priorities for Coastal Wetlands of California." 
To better manage the wildlife and fisheries resources in and around the lakes, CDFG has 
acquired more than 2,500+ acres of land within or adjacent to Lake Earl and Lake Talawa. An 
additional 2,600+ acres of land has been leased from the State Lands Commission, placing a total 
of over 5,090 acres of land and water area under management by CDFG. Only approximately 45 
acres of land below the 1 0-foot contour remains in private hands. Since 1991, CDFG has 
continued to purchase property from willing sellers who own land around the lagoon that is 
below 10 feet MSL. 
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Development adjacent to Lake Earl is minimal. Most land is either owned by the California 
Department of Parks and Recreation, run by CDFG or is dedicated to agriculture and grazing 
pasture. Adjacent development is limited to three small areas of residential housing (Exhibit No. 
3) and one area of industrial development. All ofthe residential housing is above the 10-foot 
elevation contour. 

Pacific Shores 

The Pacific Shores Subdivision is located north of Lake Talawa, south of Kellogg Road, between 
Lake Earl and the Pacific Ocean (Exhibits Nos. 3 & 4). The Subdivision has 1524lots on 1486 
acres. Approximately 27 miles of paved roads were constructed shortly after the subdivision was 
approved in 1963. However, except for the road system, the subdivision remains essentially 
undeveloped. Since 1963, only minimal infrastructure has been installed at Pacific Shores, and 
no permanent residences have been constructed. Only the main access road has been maintained. 

Wildlife Reserves 

The California Department ofFish and Game maintains 5,090 acres of land adjacent and within 
Lake Earl know as the Lake Earl Wildlife Area (LEW A). The California Department of Parks 
and Recreation manages another 5000 acres of land adjacent to Lake Earl known as the Lake Earl 
Project. Together they comprise most of the land below the 10-foot lake level and provide both 
protection for the natural resources and passive recreational opportunities. 

Breaching Site 

Access to the sandbar (breaching site) is via a road through the Pacific Shores subdivision. The 
area surrounding the breaching site consists of a broad sandy beach backed by extensive dunes. 
The dune system is well vegetated and relatively stable, although the dunes within the Pacific 
Shores subdivision are significantly disturbed due to off-road vehicle use. The breaching site 
itself remains unvegetated. 

4.1.2 History of Breaching Activities at Lake Earl 

During the last 75-100 years, people inhabiting the region have artificially breached the sandbar 
forming the lagoon to create additional summer grazing lands next to the lagoon for area farmers. 
If allowed to breach naturally, the lagoon would reach a size greater than 4800 acres at about 12-
13 feet above mean sea level ( 12 feet MSL ). Artificially breaching the sandbar when the lagoon 
is at a lower level prevents areas that would under natural conditions be a part of the lagoon from 
being inundated, significantly reducing the size of the estuary. 

• 

• 

With the surface water elevation at 4 feet MSL, the sandbar is several hundred feet wide and as 
much as 12 to 13 feet high MSL. As the lagoon level increases toward the natural breach height 
of approximately 12 feet MSL, the quantity of sand needed to be moved to breech the lagoon 
decreases. Prior to the use of earth moving machinery, the sandbar was breached using horse 
drawn equipment and hand tools. Certain members of the region's indigenous people (the 
Tolowa Nation) claim that their ancestors managed the lagoon at 4 feet prior to European 
settlement using hand tools. • 
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Records of breaching elevations have not been regularly maintained. Although it would have 
been feasible for early settlers to breech the lagoon without the use of modem heavy equipment, 
available historical records document that the lagoon level was not consistently maintained at the 
4-foot level. Even more recently, between 1950 and 1970, historical records show that the lagoon 
level rose to over eight feet in five different years. However, U.S. Army Corps of Engineers 
(Corps) records document that the lagoon rose above 7 feet in 1955 and 1970, and County Flood 
Control records show breaches at 8.9 feet in 1979 and 6.1 feet in 1983. Since 1986, the lagoon 
has been breached at or above 8 feet. Although the lagoon has been artificially breached for at 
least 75-100 years, the best available evidence documents that Lake Earl has not been 
consistently managed at 4 feet throughout that period. 

4.1.3 Previous Commission Actions 

Between 197 6 through 1986, the County breached the lagoon under a Corps permit whenever the 
water level exceeded 4 feet. The Coastal Commission became involved in 1987 when it received 
a notice from the Corps that the County had applied for a new five-year Corps permit to continue 
to breach the sandbar. In response to that notice, the Commission informed the County that the 
breaching activity required a coastal development permit from the Commission because the 
activity constitutes development under the Coastal Act and because the breaching site is located 
within the Commission's original permit jurisdiction. 

Beginning in 1987, and continuing to 1998, the Executive Director has approved a series of 
emergency permits to breach the sandbar for flood control purposes whenever the elevation of 
the lagoon is 8 feet MSL or higher. In December of 1991, the Coastal Commission granted 
Permit No. 1-91-63 to allow periodic breaching of the sandbar at Lake Earl and Talawa by Del 
Norte County for flood control purposes. In approving Permit No. 1-91-63, the Commission 
added a special condition to the permit which required the applicant (the Del Norte County 
Public Works Department) to "breach the sandbar whenever the lake elevation reaches 4 feet 
above mean sea level." The Commission found that, in the absence of specific hydrological and 
biological studies to fully assess the project's impacts upon the surrounding agricultural and 
other lands that would be subject to flooding if the sandbar were regularly breached at 8 feet 
MSL, it would be better to maintain the 1976-1986 status quo by requiring breaching at 4 feet 
MSL until such time that the required studies were completed and all of the outstanding 
environmental issues had been formally analyzed. 

The sandbar is owned by the State of California and leased by the California Department of Fish 
and Game. Breaching the sandbar whenever the lake elevation is at 4 feet MSL was not 
acceptable to the California Department of Fish and Game because of concerns about how 
resulting reduced lake levels would adversely affect wildlife habitat. Therefore, the Department 
withdrew its permission to allow the County to enter the land to breach the sandbar at 4 feet 
MSL. In a November 20, 1991 letter to the Coastal Commission from Banky E. Curtis, Region 1 
Manager of the CDFG, Mr. Curtis stated: 

"It should be understood that the Department of Fish and Game agreed to the specific 
plan contained in Application No. 1-91-63. We would oppose any changes in the plan 
which would reduce lake levels below those proposed by Del Norte County in Application 
No. 1-91-63. Is should also be understood that our permission to allow Del Norte County 
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to enter our property to breach the sandbar is predicated on the conditions included in 
the original permit application. This permission would be withdrawn if changes were 
made which we determined would adversely affect fish and wildlife resources. " 

If a permittee accepts the benefits of a coastal development permit and commences a project that 
has been approved by the Coastal Commission, then the permittee is required to adhere to all of 
the terms and conditions of permit approval. However, an applicant is under no legal obligation 
to actually perform or undertake a project that has been granted a coastal development permit by 
the Coastal Commission. If the conditions of permit approval are not acceptable, either the owner 
of the land or the applicant can simply choose not to exercise the permit. In this case, the 
Department of Fish and Game chose not to allow the county applicant to exercise Permit No. 1-
91-63 on lands subject to their authority. 

The Commission has never received a permit request :from any party to breach the sandbar for 
flood control purposes whenever the lagoon is at 4 feet MSL. In fact, since 1987 until now, the 
Executive Director has received and approved a series of emergency permits :from the Del Norte 
County Department of Public Works to regularly breach the sandbar for flood control purposes 
whenever the water elevation of the lagoon is at 8 feet MSL or higher. The California 
Department of Fish and Game has not opposed these emergency permits, and in fact, is often a 
co-applicant. 

Except for the two-year authorization period requested, the project that was approved for Del 
Norte County under Permit No. 1-91-63 had the same project description that is now being 
proposed by Del Norte County and the California Department of Fish & Game under this permit 
(Application No. 1-97-76). In September 1996, the Commission also opened a public hearing for 
Permit Application No. 1-94-49 for the same breaching proposal as that described in this permit 
application. Prior to that hearing, James Wakefield, counsel for the Pacific Shores Subdivision 
Water District, submitted a letter raising a number of issues concerning the Pacific Shores 
property owners. The Commission opened the hearing in September 1996, but continued the 
matter to allow the applicants time to respond to the questions raised in Mr. Wakefield's letter. 
The applicants subsequently withdrew their application and later resubmitted it as the application 
currently before the Commission. 

Since 1991, when the Commission acted on CDP 1-91-63, CDFGhas continued to purchase 
property from willing sellers who own land around the lagoon that is below 10 feet MSL. At the 
1991 public hearing under Permit No. 1-91-63, the Commission heard testimony :from the Brian 
Ferguson, a local dairy farmer, whose land was being flooded. The Department has since 
purchased 112 acres of land below the ten-foot contour :from the Ferguson family. The 
Department estimates that outside of the Pacific Shores Subdivision, about 42 acres of privately 
held land below the ten-foot contour is still subject to periodic flooding. This 42-acre area is 
spread among portions of six private ownership's, does not include any permanent inhabitable 
structures and does not include land within the Pacific Shores subdivision. Although the Pacific 
Shores subdivision is an area where CDFG has incomplete information as to flooding impacts, 
Pacific Shores is not developed with residential housing. 

Since the 1996 Commission meeting, the Lake Earl Working Group has worked on completing 
the environmental impact analysis of alternative breaching regimes of Lake Earl. The California 

• 

• 

• 
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Department ofFish and Game, the U.S. Fish and Wildlife service, and the Army Corps of 
Engineers have responded to the 48-questions presented by Wakefield. These agencies have 
provided wildlife life history and hydro-geologic information which demonstrates the 
appropriateness of the proposed project (CDFG 1996, Stover 1996, Pierce 1997, Del Norte 
1998). These reports and letters have provided Commission staff with the additional 
information needed to make the below findings regarding impacts to sensitive resources. 

In addition, Joseph Milton, Staff Counsel of the Department of Fish and Game, in a letter dated 
October 8, 1998 (Exhibit No. 5), responded to claims of property takings made within the August 
19, 1996 Pacific Shores Subdivision Water District letter. The CDFG responded to the District's 
allegations stating that: 

"the District offers no credible explanation of how the Breaching, or any of the Department's 
'past or present actions' induced a constitutional taking of private property, nor does it 
explain how those who buy property in an officially designated wetlands area sustain a 
compensable injury if their land becomes wet. " 

4.1.4 Breaching Proposal 

The applicants propose to periodically breach the sandbar between September 16 and February 
15 when the lake elevation is 8 feet above MSL, and again on February 15 if the lake elevation is 
5 feet or more above MSL during the 1998/1999 and 1999/2000 winter rainy seasons . 

The breaching activity involves pushing sand to either side on the sandbar with a caterpillar 
tractor to form a channel. Once the sandbar is breached, the draining water quickly deepens and 
widens the outlet channel. Within a day or two, the level of the lake is quickly lowered to about 
mean sea level, depending on the tides and winter storms. The breaching allows salt water from 
the ocean to mix with the fresh waters of the lagoon for a period of about two to six weeks until 
the outlet channel is naturally closed again by sediments deposited by long shore currents. Once 
the outlet channel is closed, the lake elevation rises again. The rate oflake-elevation rise is a 
function of the rate of recharge by surrounding ground water, surface water runoff, and 
precipitation. 

The County indicates that breaching at 8 feet MSL allows for some margin of safety (i.e. some 
additional storage capacity of the lagoon) before serious flooding of County roads occurs. In 
addition, the CDFG strongly believes that breaching the sandbar under the proposed project 
description (at 8 feet MSL) minimizes risks to life and property more effectively than breaching 
the sandbar under a continuing series of emergency permits. This is because lake elevations can 
rise quite rapidly after a request for an emergency permit is made, particularly if the request is 
made during a winter storm. It can be extremely dangerous to attempt to breach a sandbar during 
a winter storm. By the time that the storm subsides, the water level in the lagoon may exceed 1 0 
feet MSL. The difference in the surface area of the lagoon between 8 feet MSL and 10 feet MSL 
is approximately 692 acres and is equivalent to 5 inches of rain within the watershed. County 
roads begin to flood when the elevation of the lagoon is between 8 and 9 feet MSL. See Exhibit 
No. 6. Private wells are overtopped at 10 feet MSL, and an unknown number oflow lying septic 
systems begin to malfunction at 10 feet MSL 
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Breaching on February 15, when the lake elevation is at least 5 feet or more above MSL, is a pre
emptive measure to avoid having to breach the lagoon during the spring and summer months in 
the event of a wet spring. Both the County and the CDFG prefer to avoid having to breach the 
lagoon during the spring and summer months as breaching during this time of the year is more 
environmentally disruptive. Long shore currents may not be strong enough during the spring and 
summer to close the sandbar and allow the lake level to rise. If the sandbar is not closed, the 
lagoon remain very shallow, small, and open to the ocean. Shallow summer waters may have 
higher temperature and salinity levels which can impact many of the sensitive resources living 
within Lake Earl including juvenile salmonids, tidewater gobies, and the sego pond weed, a 
dominant waterfowl food plant. A smaller lake size also reduces the size of the aquatic habitat 
and fishing opportunities for the public. 

The County estimates that even with an unusually wet spring that there is a low probability that 
the lagoon will need to be breached for flood control purposes during the spring and summer 
months if it is allowed to breach the sandbar on February 15 if the lake elevation is 5 feet or more 
above MSL. 

4.3 Consistency with the Coastal Act 

4.3.1 Biological Resources/Environmentally Sensitive Habitat 

Coastal Act section 30107.5 states: 

"Environmentally sensitive area" means any area in which plant or animal life or their 
habitats are either rare or especially valuable because of their special nature or role in an 
ecosystem and which could be easily disturbed or degraded by human activities and 
developments. 

Coastal Act section 30230 states: 

Marine resources shall be maintained, enhanced, and where feasible, restored Special 
protection shall be given to areas and species of special biological or economic significance. 
Uses of the marine environment shall be carried out in a manner that will sustain the 
biological productivity of coastal waters and that will maintain healthy populations of all 
species of marine organisms adequate for long-term commercial, recreational, scientific, and 
educational purposes. 

Coastal Act section 30231 states in part: 

The biological productivity and the quality of coastal waters ... appropriate to maintain 
optimum populations of marine organisms and for the protection of human health shall be 
maintained and, where feasible, restored ... 

Coastal Act section 30233 in part states: 

(a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and lakes 
shall be permitted in accordance with other applicable provisions of this division, where 
there is no feasible less environmentally damaging alternative, and where feasible 

• 
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mitigation measures have been provided to minimize adverse environmental effects, and 
shall be limited to the following: 

(c) In addition to the other provisions of this section, diking, filling, or dredging in existing 
estuaries and wetlands shall maintain or enhance the functional capacity of the wetland 
or estuary. Any alteration of coastal wetlands identified by the Department of Fish and 
Game, including but not limited to, the 19 coastal wetlands identified in its report 
entitled, "Acquisition priorities for the Coastal Wetlands of California", shall be limited 
to very minor incidental public facilities, restorative measures, nature study ... 

Coastal Act section 30240(a) states: 

Environmentally sensitive habitat areas shall be protected against any significant disruption 
of habitat values, and only uses dependent on those resources shall be allowed within those 
areas. 

4.3.1.1 Lake Earl Wildlife Area. 

The California Department of Fish and Game is a major manager of State-owned property in the 
Lake Earl and Lake Talawa area, known as the Lake Earl Wildlife Area. The State of California 
has a fee interest at the.breaching site and in the lakes and surrounding lands. See Exhibit No.7. 
Lake Earl supports significant fish and wildlife resources, including several threatened or 
endangered species. Because of the extremely high fish and wildlife values of the lakes and 
adjacent wetlands, the Department identified Lake Earl as one of the 19 coastal wetlands in a 
1970's report entitled, "Acquisition Priorities for Coastal Wetlands of California." The habitat 
values of the Lake Earl ecosystem are vulnerable to disturbance by human activities such as 
filling or draining. Because of its significant habitat values and its sensitivity to disturbance, the 
Lake Earl ecosystem qualifies as an environmentally sensitive habitat area (ESHA) as defined 
under Coastal Act section 30107.5. 

The decision to acquire certain lands to protect and to enhance the natural resources of Lakes 
Earl and Talawa was approved by the Wildlife Conservation Board in 1979 and in coordination 
with the California Department of Parks and Recreation and the State Lands Commission. To 
better manage the wildlife and fisheries resources in and around the lakes, the Department has 
continued to expand its ownership in the area via an ongoing acquisition program to purchase 
from willing sellers all private lands around the lakes up to the 10-foot contour. The Department 
has acquired more than 2,500+ acres of land within or adjacent to Lake Earl and Lake Talawa. 
Only a relatively small amount of land below the 10 foot contour remains in private hands. An 
additional 2,600+ acres of land has been leased from the State Lands Commission, placing a total 
of over 5,090 acres of land and water area under management by the California Department of 
Fish and Game. In November of 1994, the State Lands Commission amended its lease 
agreement (No. PRC 5879.9) with the California Department ofFish & Game to expand the 
lease area and conduct the interim annual breaching that is requested herein. See Exhibit No 7, 
pages 4 through 9. 

In 1987, the California Department of Water Resources began what was originally planned as a 
two-year water level management study of Lake Earl and Lake Talawa in cooperation with the 
California Department of Fish and Game. The objective of the study was to determine the most 
beneficial water level for the lakes throughout the year for fish and wildlife use, considering the 
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factors of surrounding septic tank problems and the flooding of adjacent land. As proposed, the 
first year of the study was intended to monitor the lake and nearby groundwater levels. Water 
quality and lake water level control alternatives were also to be evaluated. The second year of 
the study was intended to address possible solutions to any water quality problems discovered 
during the first year and to formulate a recommended management plan for the lakes in concert 
with the California Department ofFish and Game and Del Norte County. 

Unfortunately, the completion of the study was delayed due to State funding problems. 
However, preliminary information from the study is available. For example, the Department 
estimates that the lakes would have the following surface areas at different elevations: 4,826 
acres at 10 feet MSL; 4,134 acres at 8 feet MSL; 3,573 acres at 6 feet MSL; 2,828 acres at 4 feet 
MSL; and 2,191 acres at 2 feet MSL. The size of the lakes when they are at 0 feet MSL is not 
yet available. The Department estimates that the difference in the size between the lakes at 4 feet 
MSL and 8 feet MSL is 1 ,306 acres, or a 46 percent increase in the size of the lakes. 

4.3.1.2 Army Corps of Engineers Wildlife Monitoring Plan 

The proposed breaching plan is intended to improve the natural habitat of the Lake Earl estuarine 
system. The best information available about the natural history of Lake Earl and its species of 
special concern supports the assessment that the proposed breaching plan will best protect the 
natural resources, while providing the necessary flood control (Pierce 1997, Shaw and Wiseman 
1992, Hammond 1992, CDFG 1996, Del Norte 1998, Monfroe 1995, Stover 1996, USFWS 

• 

1995). There are gaps, however, in the information necessary to gauge the anticipated • 
improvements. Before long term changes (positive or negative) can be assessed, initial 
information must be acquired. 

The Army Corps of Engineers has provided approximately $323,000 to conduct an assessment of 
the habitat associated with Lake Earl. The study is directed at determining the state of the system 
at the initial stages of the new breaching plan. The information gathered will be invaluable in 
determining if habitat and species changes are occurring through time. Present habitat types will 
be characterized and mapped and compared with historical photos to document changes that have 
occurred in the past. Bird surveys will document the ntimber of species and size of the 
populations that visit the lake throughout the year. Water quality parameters important to 
anadromous fish will be measured throughout the year. Tidewater go by and Oregon silver spot 
butterfly surveys will be conducted to identify any significant impacts to these species. 

4.3.1.3 Tree deaths 

There have been suggestions that between 991 and 1497 trees adjacent to Lake Earl were killed 
by water levels which rose above 4 feet. The CDFG has concluded that this suggestion is most 
likely true (personal communication H. Pierce since Exhibit No. 8 was completed). The most 
common trees along the Lake Earl shore are red alders, willows, and Sitka spruce. These species 
are commonly found adjacent to and within wetland habitats such as Lake Earl and are often in 
areas where standing water is present for many months. Since 1987, the lake level has risen 
higher and for a longer period than these trees could tolerate. The proposed breaching strategy is 
designed to maintain a lake level which best mimics the natural conditions and should support • 
new growth of these species in more suitable areas. Therefore, the Commission finds the 
proposed breaching of Lake Earl as outlined and conditioned above shall protect the biological 
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productivity and habitat values of Lake Earl in conformity with Coastal Act sections 30231 and 
30240(a). 

4.3.1.4 Threatened & Endangered Species 

Anadromous Fishes/Coho Salmon 

Federally Listed as Threatened 

The threatened Coho Salmon enters Lake Earl between October and February once the lake has 
been breached, and spawn in gravel deposits within the adjacent creek tributaries. The juvenile 
fish rear in the cool streams for up to 15 months and then migrate to Lake Earl and the ocean. 
Breaching after February 15 could lower summer water levels because spring rains often are 
insufficient to refill the lake. Lower summer lake and stream levels would lead to increased 
temperature, and decreased oxygen concentrations, which are not favorable to juvenile salmonid 
survivorship. The proposed breaching schedule would limit the need for late (after February 15) 
breaching events. This will lead to a more stable spring and summer water level, helping to 
maintain the habitat and water quality necessary to support juvenile fish survivorship (Pierce 
1997). 

The breaching schedule would also allow juvenile salmonids to migrate to the ocean and adult 
fish to return to spawn. Breaching events would be determined by water level rather than 
calendar date and would closely mimic the true variability of the natural breaching cycle. 
Therefore, the Commission finds the proposed breaching of Lake Earl as outlined and 
conditioned above will improve water quality and food abundance of Lake Earl to benefit the 
Coho Salmon population and protect the biological productivity and habitat values of Lake Earl 
in conformity with Coastal Act sections 30231 and 30240(a). 

Tidewater Goby 

Federally Listed as Endangered 

The endangered tidewater go by has been found in Lake Earl in varying numbers throughout the 
years. The effects of breaching on the go by population are not fully known. However this 
species has adapted to these dynamic coastal estuarine systems and should benefit from a more 
natural breaching schedule. Improved summer water quality will also benefit the goby. Low 
summer water levels associated with the previous breaching schedule increased salinity 
.fluctuations and increased anoxic conditions, which decrease food sources and potentially 
impacted the goby population. The Corps sponsored monitoring program will further 
characterize the health of the population to identify the benefits and possible impact of the 
proposed breaching regime on the Lake Earl go by population. 

Breaching of the lagoon causes gobies to be stranded within isolated pools that remain around 
the margins of the lagoon after water levels have receded. Seining efforts conducted by 
California Department ofFish and Game after the November 1998 breaching pursuant to a 
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condition of U.S. Army Corps of Engineers (Corps) Permit No. 20793N found large numbers of 
gobies stranded within the isolated pools of the lagoon after that breaching event. In addition, 
this initial seining attempt identified the difficulties of manually seining the numerous pools and 
returning stranded gobies to the main basin of the lagoon. 

After the November 1998 breaching, the Corps, in consultation with the U.S. Fish and Wildlife 
Service, (USFWS) modified the Corps permit for the project (Permit No. 20793N) to eliminate 
the requirement for seining and returning stranded Tidewater Gobies from remnant pools to the 
main basin of the lagoon. The USFWS has determined that the initial seining and relocation 
effort conducted after the November 1998 breaching was ineffective and difficult to implement 
and such seining and relocation is not necessary in the future. The loss of gobies stranded in 
remnant pools after a breaching event is not a biologically significant portion of the go by 
population in the lagoon and does not threaten the viability of the species in the lagoon. 

Coastal Act section 30240(a) requires that environmentally sensitive habitat areas shall be 
protected against significant disruption of habitat values. Coastal Act section 30231 requires that 
the biological productivity and quality of coastal wetlands be maintained to support optimum 
populations of marine organisms. As discussed above, breaching of the lagoon causes the 
stranding and death of tidewater gobies. However, under natural conditions the lagoon would 
breach regularly. Since natural breaching occurs at a higher water elevation than that proposed, it 
is likely that even greater strandings would occur during a natural breaching event. Thus, the 
strandings associated with the proposed project are considered consistent with the natural 
conditions of the Lake Earl estuarine system. 

Preliminary information from the Corps sponsored monitoring program indicates the goby 
population size within the lake is much greater than previously believed. Population estimates 
may exceed ten thousand individuals during the height of the season and a larger portion of the 
lake is being used by the gobies than previously estimated (pers. com. Ray Bosch, USFWS). A 
population of this size would be the largest known population in the region. This information 
indicates that the losses due to stranding will not significantly impact the viability of the 
population and the proposed breaching schedule will sustain the environmental parameters 
required by this species. 

Therefore, the Commission finds the proposed breaching of Lake Earl as outlined and 
conditioned above is (1) consistent with the natural conditions of Lake Earl, (2) is not expected 
to impact the goby population as a whole, and (3) requires monitoring of the population and 
remediation if necessary to protect the biological productivity and habitat values of Lake Earl in 
conformity with Coastal Act sections 30231 and 30240(a). 

Oregon Silver Spot Butterfly 

Federally Listed as Threatened 

-."1 

• 
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The Oregon silver spot butterfly is found in and adjacent to the dunes on the northern shore of 
Lake Earl. This species relies on the western blue violet for food and larval attachment. The 
western blue violet requires a high water table to survive the summer months. Historical records 
indicate that the violet population has decreased in abundance~ and once grew in many areas it 
now does not. A lowered water table caused by breaching at 4 feet may be responsible for this 
decrease. Higher water levels (8 feet) would increase the amount of habitat able to support the 
growth of the violet and thereby benefit the butterfly (Pierce 1997). 

While the breaching schedule is believed not to impact the Oregon silver spot butterfly, it is 
possible that the butterfly larvae could be flooded in the lower portion of violet habitat. The 
higher water table associated with the proposed breaching schedule could allow for the expansion 
of the violet population and potentially increase the available habitat and numbers of the 
butterfly. Thus, to the degree that butterfly larvae are disturbed in the lower portion of the 
habitat by the proposed breaching schedule, this impact will be more than off set by the benefits 
to the species derived from the higher water table. A portion of the Corps supported monitoring 
program will study the violet and butterfly populations to confirm that there are no impacts to the 
butterfly or violet population from flooding or loss of habitat. Therefore, the Commission finds 
the proposed breaching of Lake Earl as outlined and conditioned above shall protect the 
biological productivity and habitat values of Lake Earl in conformity with Coastal Act sections 
30231 and 30240(a). 

Brown Pelican 

Federally Listed as Endangered 

While the brown pelican should benefit from the increased health of the Lake Earl habitat, these 
birds can be harmed during breaching episodes. Although it is unlikely that pelicans will be in 
the area during breaching (Dec -Feb), birds that are in the area can be caught in the strong and 
turbulent flows that occur during breaching. It is likely that birds so entrained would be unable 
to negotiate the rough water in the outflow and surf and would drown. Therefore, to ensure that 
no brown pelicans are injured during the breaching, Special Condition 5 requires the applicants 
to haze any pelicans present prior to breaching (scaring off through noise making and visual 
methods). 

Therefore, the Commission finds the proposed breaching of Lake Earl as outlined and 
conditioned is (1) consistent with the natural conditions of Lake Earl, (2) is not expected to 
impact Brown Pelicans, and (3) requires hazing of animals or halting of operations while Brown 
Pelicans are in the immediate area to protect the biological productivity and habitat values of 
Lake Earl in conformity with Coastal Act sections 30231 and 30240(a). 

WaterFowl 

Common Species 

During a breach in November 1998, which was approved under an emergency Coastal 
Development Permit# l-98-098G, approximately one thousand birds including coots and ducks 
died after being caught in the turbulent flows. Impromptu hazing efforts were ineffective and 
many of the deaths occurred at night when hazing did not occur. While these birds are common 
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and not federally listed species, such losses are a concern. Therefore, Special Condition 5 was 
modified to include hazing of other bird species immediately prior to and throughout the 
breaching event. Automatic hazing methods should be employed after dark to keep birds from 
harm. Hazing ofbirds during breaching will limit waterfowl impacts while maintaining the lakes 
natural habitat value. 

Therefore, the Commission finds the proposed breaching of Lake Earl as outlined and 
conditioned is (1) consistent with the natural conditions of Lake Earl, and (2) requires hazing of 
animals during breaching to protect the biological productivity and habitat values of Lake Earl in 
conformity with Coastal Act sections 30231 and 30240(a). 

The Aleutian Goose 

Federally Listed as Threatened 

• 

The Aleutian goose requires short grasses as foraging habitat. Higher lake levels may submerge 
some grazing lands for several months of the year and be unavailable to geese for foraging. The 
geese not only use the Lake Earl Wildlife Area (LEW A) for grazing but also graze on local farm 
land. Farmers have voiced concern about the geese on their land. Suggestions that the birds 
moved to adjacent farmland because of lack of grasslands caused from changes in the breaching 
schedule have been disputed. Better soils and other favorable grazing conditions occur on 
adjacent farmland and attract the geese. The Department ofFish and Game suggests that 
available foraging area is not a limiting resource to the migrating birds. The U.S. Fish and • 
Wildlife Service has indicated that the breaching will not result in adverse impacts to the geese. 

In response to concerns over the use of private land by the geese, the Department of Fish and 
Game is undertaking active management efforts to enhance the Aleutian goose foraging on the 
LEW A and began a hazing program on private land to encourage the use of the LEWA. Cattle 
will be used to graze 300 acres of grass within the LEWA to increase the availability of good 
short grass foraging area. These activities will provide ample grazing area for the present goose 
population within the LEW A. Therefore, the Commission finds the proposed breaching of Lake 
Earl as outlined and conditioned above shall protect the biological productivity and habitat 
values of Lake Earl in conformity with Coastal Act sections 30231 and 30240(a). 

Bald Eagle, Peregrine Falcon 

Federally Listed as Threatened 

There would be no impact from the proposed breaching plan. These birds periodically use the 
Lake Earl area for hunting. The changes in lake elevation will not disturb their hunting range or 
nesting areas. Therefore, the Commission fmds the proposed breaching of Lake Earl as outlined 
and conditioned above shall protect the biological productivity and habitat values of Lake Earl in 
conformity with Coastal Act sections 30231 and 30240(a). 

• 
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Western Snowy Plover 

Federally Listed as Threatened 

The breaching of Lake Earl requires the use of heavy machinery on the beach at the breach site. 
Western snowy plovers are documented to nest seasonally in the breaching area and near the 
beach access ways. These nests can be easily impacted by vehicle or foot traffic. Therefore, to 
avoid any potential impacts, the applicant has modified the breaching plan by changing the initial 
breaching date from September 1 to September 16 to better coincide with the end of the western 
snowy plover nesting season. By changing the proposed dates of the breaching to begin after 
September 16, there is little likelihood of an impact to the nesting birds. Therefore, the 
Commission finds the proposed breaching of Lake Earl as outlined and conditioned above shall 
protect the biological productivity and habitat values of Lake Earl in conformity with Coastal 
Act sections 30231 and 30240(a). 

Western Lily 

Federally Listed as Endangered 

There is no population of lily in the Lake Earl flood plain. 

4.3.1.5 Dredging of Wetlands 

The Coastal Act Section 30233 allows the diking, filling, or dredging of open coastal waters and 
wetland under certain specified conditions. However, the act of breaching the sand bar under the 
proposed project does not trigger an analysis under Section 30233 for the following reasons. 1) 
The proposed breaching does not involve the placement of any pipeline or other constructed 
devise into a wetland or open coastal water area. 2) The proposed breaching involves the parting 
of dry sand to form a channel to a depth that is approximately at lake level and does not involve 
any diking or dredging of any wetland or open coastal waters. 3) The proposed breaching does 
not involve any filling of any wetlands or open coastal waters since the definition of "fill" per 
Section 30108.4 of the Coastal Act means in applicable part: "Earth or any other substance or 
material. .. placed in a submerged area. 

4.3.1.6 ESHA Requirements 

Section 30240(a) of the Coastal Act requires that "Environmentally sensitive habitat areas shall 
be protected against any significant disruption of habitat values, and only uses dependent on 
those resources shall be allowed within those areas. For the reasons discussed above, the 
Commission finds that the proposed breaching strategy protects the Lake Earl estuarine system 
from "significant disruption of habitat values" and best mimics the natural breaching processes 
while eliminating water quality contamination from flooding of adjacent wells and infrastructure 
above I 0 feet MSL. 
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Conclusion-Biological Impacts 

The proposed project effectively protects the important habitat values of the Lake Earl lagoon 
system while minimizing the risk to life and property from flood hazards. All available 
information suggests that all pertinent environmentally sensitive habitat areas will not be affected 
or will benefit from the proposed breaching level. The present permit is for approval of an 
interim two-year period. The limited two-year authorization will allow regulated breaching 
while additional environmental studies are completed to further define and validate the long-term 
breaching strategy and ensure the long-term protection of sensitive species and habitats. Any 
results from the Corps study that document environmental impacts will be taken into 
consideration in two years when the applicants must apply for an additional coastal development 
permit. 

The Commission therefore finds that the proposed project as conditioned will; 1) sustain the 
biological productivity of coastal waters and maintain healthy populations of all species of 
marine organisms, 2) maintain the biological productivity and the quality of coastal waters, 3) 
limit any alteration of coastal wetlands identified in "Acquisition priorities for the Coastal 
Wetlands of California", and 4) protect environmentally sensitive habitat areas against any 
significant disruption of habitat values, and is therefore consistent with Coastal Act sections 
30230,30231, 30233, and 30240 respectively. 

4.3.2 Hazards 

Coastal Act section 30253 states in relevant part: 

New development shall: 

(1) Minimize risks to life and property in areas ofhighgeologic,jlood, andfire hazard 

(2) Assure stability and structural integrity, and neither create nor contribute 
significantly to erosion, geologic instability, or destruction of the site or surrounding area or 
in any way require the construction of protective devices that would substantially alter 
natural landforms along bluffs and cliffs. 

4.3.2.1 Flooding 

Existing Development 

The purpose of the proposed project is to minimize the risk of flooding developed areas 
surrounding the lagoon. Natural breaching typically does not occur until the lagoon reaches 12 to 
13 feet. At this level, public roads, wells, and septic systems are threatened. Breaching the 
sandbar for flood control purposes at 8 feet has taken place each year since 1987 under 
emergency permits. This permit application proposes to continue that practice for a two-year 
period under more defined and reasonably foreseeable circumstances than what exists under an 

• 

• 

emergency permit. Planned breaching more effectively minimizes the risks of flooding to life and • 
property than an unplanned breaching under an emergency permit. 



• 

• 

• 

COP Application No. 1-97-76 
Department of Fish and Game, Del Norte County 
Page 19 

Development on the east side of the lagoon and around Lower Lake Road and particularly Lower 
Lake Road and Kellogg Road (both maintained by the County) would flood without the proposed 
breaching. First, the roadbed is saturated when water reaches 8 to 9 feet. The surface elevation of 
the public roads begins to flood when the lake reaches 9 feet or more above MSL. Second, as 
stated by Garry Monroe of CDFG in a letter dated November 13, 1995, the Department's reason 
for applying for a breaching permit at the 8-foot level is "in preventing the flooding of nine 
domestic wells that serve existing development (six are abandoned and three are still in use) 
located above the 1 0-foot elevation." All habitable residential structures and industrial 
development are located above the 1 0-foot elevation. 

The applicants propose to periodically breach the sandbar between September 16 and February 
15 when the lake elevation is 8 feet above MSL, and again on February 15 if the lake elevation is 
5 feet or more above MSL during the 1998/1999 and 1999/2000 winter rainy seasons. Based on 
the best available hydrological, runoff, and rainfall data available, the County estimates that 
under the proposed breaching plan spring and summer lake-elevations would be in the following 
ranges. 

• Average rainfall years: Elevation 5.5 to 7.0 feet (6 out of 10 years) 

• Extremely wet years: Elevation 7.0 to 9.0 feet (2 out of 10 years) 

• Extremely dry years: Elevation 4.0 to 5.5 feet (2 out of 10 years) 

The County indicates that breaching at 8 feet MSL allows for some margin of safety (i.e. some 
additional storage capacity of the lagoon) before serious flooding of County roads occurs. In 
addition, breaching on February 15, when the lake elevation is at least 5 feet or more above 
MSL, is a pre-emptive measure to avoid having to breach the lagoon during the spring and 
summer months in the event of a wet summer. Both the County and the CDFG prefer to avoid 
having to breach the lagoon during the spring and summer months as breaching during this time 
of the year is more environmentally disruptive. Long shore currents may not be strong enough 
during the spring and summer to close the sandbar and allow the lake level to rise. If the sandbar 
is not closed, the lagoon remains very shallow, small, and open to the ocean. The shallow waters 
may allow water temperatures to rise above optimum levels necessary to maintain salmonids. A 
smaller lagoon size reduces fishing opportunities for the public, and a prolonged exposure to salt 
waters can adversely affect the existing aquatic vegetation in the lagoon. The County estimates 
that even with an unusually wet summer there is a zero probability that the lagoon will need to be 
breached for flood control purposes during the spring and summer months if it is allowed to 
breach the sandbar on February 15 if the lagoon elevation is 5 feet or more above MSL. 

Pacific Shores Subdivision 

The Pacific Shores Subdivision is located north of Lake Talawa, south of Kellogg Road, and 
generally between Lake Earl and the Pacific Ocean (Exhibits No. 3 & 4). The Pacific Shores 
Subdivision was approved and recorded in 1963, nearly a decade before voter approval of the 
1972 Coastal Initiative. The Subdivision has 1524 lots on 1486 acres. Approximately 27 miles of 
paved roads were constructed shortly after the subdivision was approved. However, except for 
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the road system, the subdivision remains essentially undeveloped. Only the main access road has 
been maintained. To date, no homes have been proposed or constructed within the subdivision, 
although two mobile homes have been placed on Pacific Shores lots. None of the water wells 
impacted by water elevations above 1 0 feet are located within the Pacific Shores subdivision. In 
1971, the California Regional Water Quality Control Board adopted requirements for separation 
between septic systems and the highest anticipated groundwater. The majority of the land area 
within the subdivision can be characterized as a coastal dune system. Due to sandy soils and high 
groundwater conditions, development within Pacific Shores could not comply with these 
standards. 

In 1981, the Coastal Commission approved the Coastal Element of the County's General Land 
Use Plan, but denied certification of the Pacific Shores Subdivision area. The Pacific Shores 
Subdivision then became an area of deferred certification. The subdivision is noted on the 
County's LUP map as a "Special Study Area". 

In 1985, the Coastal Commission approved Permit No. 1-85-38 which allowed the creation of the 
Pacific Shores Subdivision California Water District (District) for purposes of assessing its 
property owners to have special studies prepared regarding the feasibility and possible 
environmental impacts of water and septic system construction. In July of 1992, the District 
submitted an application to Del Norte County for a coastal general land use plan and rezone. The 
County has recommended that an EIR be prepared and the studies are ongoing. 

• 

In a letter to Commission staff from Wakefield dated August 19, 1996, the District states that the • 
subdivision was designed based on the assumption that the lagoon would be maintained at 4 feet 
or lower, and that: 

"With breaching deferred until the lakes rise to eight feet MSL, at least 75 privately 
owned parcels will be underwater or partially underwater for many months of the year. " 
[Emphasis in the original] (Exhibit No. 9) 

According to the Corps flood plain mapping, 218 of the 1524 lots within the subdivision are 
susceptible to flooding during a 100-year flood event. The County of Del Norte predicts that 2.73 
miles of private access roads within the subdivision would be inundated at the 9-foot level. 

The District proposes that the lagoon level should be managed at 4 feet in order to protect 
property values within the subdivision. As stated above, only minimal infrastructure has been 
installed at Pacific Shores since 1963, and no permanent residences have been constructed. 
Private roads within Pacific Shores are reported by the County to begin to flood when lake levels 
exceed 8 feet. The Commission has no evidence of flood damage to either of the mobile homes 
in the subdivision. Until such time that low lying lots within the subdivision are developed, there 
does not appear to be any actual threat of harm due to flooding of areas below 8 feet MSL. 
Further, it is unlikely that development permits could be granted within the subdivision due to 
septic system problems associated with the shallow water table. 

The proposal to breach at 8 feet will substantially reduce the maximum area of the lagoon over 
the maximum area that would result if the lagoon were allowed to breach naturally at a higher • 
level. Nevertheless, the applicants' proposal is necessary to prevent flooding of County roads 
and existing infrastructure. Breaching at the 4-foot level, as suggested by the District to protect 
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undeveloped lots from periodic inundation, would further reduce the area of the lagoon by 
approximately 40 percent. Therefore, an 8 foot breaching level has been proposed to maintain 
the greatest area of shallow water lake and wetland habitat and to maintain the summer water 
quality necessary to support the associated wildlife, while complying with Coastal Act section 
30253(1) to "minimize risks to life and property in areas ofhigh geologic, flood and fire hazard". 

Hazard Created by Breaching 

Breaching the sandbar creates a temporary safety hazard to beach users and people using small 
water craft such as canoes or kayaks within close proximity to the breaching site .. When 
breached, water from the lagoon rapidly escapes to the sea with significant force, endangering 
anyone who wanders or paddles too close. Once the water level in the lagoon reaches equilibrium 
with sea level, the hazard is abated. Special Condition No.3 provides for the applicants' 
assumption of risk, waiver of liability and indemnification of the Commission is generally 
imposed on applicants proposing projects in areas subject to high risk of flood, wave and erosion 
hazard. To protect the public from this hazard, Special Condition 4 requires the applicants to 
restrict access on the beach and boating access near the breach site prior to, during breaching and 
for a 24-hour period following the end of breaching. 

Conclusion - Hazards 

The proposed project effectively protects the important habitat values of the Lake Earl lagoon 
system while minimizing the risk to life and property from flood hazards. The Commission 
therefore fmds that the proposed project, as conditioned to protect beach users during breaching 
events, is consistent with Coastal Act section 30253. 

4.3.3 Archaeological Resources 

Coastal Act Section 30244 states: 

Where development would adversely impact archaeological or paleontological resources as 
identified by the State Historic Preservation Officer, reasonable mitigation measures shall be 
required. 

The native Tolowa and Erl people lived adjacent to the lake prior to European settlement of the 
region. Previous archaeological surveys conducted in the Lake Earl area have documented 
Tolowa sites at numerous locations around the lake above the 10-foot elevation. 

The Tolowa Nation, an organization representing approximately 40 Tolowa people, have 
expressed concerns during the public hearing on CDP application no 1-94-49 in September of 
1996 that burial grounds and other Tolowa archaeological sites are flooded at lake levels 
exceeding 4 feet MSL and therefore advocate management at or below that level (Bowen, 199 3, 
1995, 1996, 1997). To date, the location of these Tolowa archaeological sites have not been 
documented. However, the Elk Valley Rancheria Tribal Council, and the Smith River Rancheria, 
representing together approximately 880 To Iowa people, have expressed their support for the 
Department's proposal to manage the lake at the 8-foot level, and disagree with the assertion that 
Totowa archaeological sites are threatened by flooding at levels greater than 4 feet (Green, 1997; 
Richards, 1997). The Corps' Lake Earl study discussed in section 4.3.1.2 above includes an 
archaeological survey of the lagoon area. Field work for the archaeological survey has been 
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completed and preliminary results do not show evidence that Totowa burial sites will be 
significantly degraded from water levels below the 10-foot contour (pers. comm. J. Rosko 
1 0/13198). Additional surveys are scheduled with a representative of the Totowa Nation to 
further survey areas below the 10-foot elevation and a fmal report is expected to be released this 
summer. 

Coastal Commission staff has requested Tolowa Nation to provide further information or 
documentation about archaeological sites that would be flooded by water levels exceeding 4 feet. 
The people ofTolowa Nation have not yet responded. Without any such documentation, there is 
no evidence that the proposed project will adversely affect Tolowa archaeological resources. 
Therefore, the Commission finds the breaching proposal is consistent with Coastal Act Section 
30244. 

4.3.4 Public Access 

Coastal Act section 30211 states: 

Development shall not interfere with the public's right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, the use of 
dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 

Section 30212 (a) in part states: 

• 

Public access from the nearest public roadway to the shoreline and along the coast shall • 
be provided in new development projects ... 

Coastal Act Section 30211 requires in applicable part, that new development not interfere with 
the public's right of access to the sea where acquired through use. Coastal Act Section 30212 
also requires in applicable part that new development provide public access from the nearest 
public roadway to the shoreline except where adequate access exists nearby, or where the 
provision of public access would be inconsistent with public safety. In applying Section 30212, 
the Commission is limited by the need to show that any denial of a permit application based on 
these policies, or any decision to grant a permit subject to special conditions requiring public 
access, is necessary to offset a project's adverse impact on existing or potential public access. 

The breaching site is located between the first public road and the sea. Therefore, the 
Commission must consider whether requiring public access is appropriate in this case. 

The proposed breaching activity does not require the provision of any new public access under 
Section 30212(a)(2) as adequate public access exists nearby, to and along adjacent beaches, and 
to the lake waters. The project will cause some interference with public access along the beach 
and boating access near the breach site when the lake waters are periodically released into the 
Pacific Ocean. The breaching creates a hazard for those who venture too near the breach site as 
the water from the lakes rapidly discharges through the breach with terrific force. Consequently, 
the Commission attaches Special Condition No. 4, which requires the applicants to restrict public 
access to all land areas within 500 feet of the breaching location 12 hours prior to breaching, 
during the 24 hour breaching operation, and for 24 hours afterwards. The condition also restricts • 
boating access within 300 yards of the breach site during the same period. 
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As conditioned, temporary ( 60-hrs) interference of public access from the breaching will pose no 
significant or lasting adverse impacts on public access or recreational beach use. Furthermore, 
breaching the sand bar when the lake elevation is at 8 feet MSL rather than at higher lake 
elevations, will result in a shorter period of time that boat launching ramps and other public 
access facilities scattered around the lakes are unusable due to high water conditions. The 
Commission therefore finds that the project, as conditioned, is consistent with the public access 
and recreational policies of the Coastal Act. 

4.3.5 Conversion of Agricultural Lands 

Coastal Act section 30242 states: 

All lands suitable for agricultural use shall not be converted to nonagricultural uses 
unless (1) continued or renewed agriculture is notfoasible, or (2) such conversion would 
preserve prime agricultural/and or concentrate development consistent with Section 
30250. Any such permitted conversion shall be compatible with continued agricultural 
use on surrounding lands. 

As discussed above, the lagoon has been artificially breached for at least the past 7 5-l 00 years, 
originally to increase available grazing lands. Since 1991, the CDFG has purchased 112 acres of 
low-lying lands, mostly pasture, surrounding the lagoon as part of the Lake Earl Wildlife Area. 
Only 45 acres of grazing land are still in private ownership below the 10 foot contour. Although 
consistent records were not maintained during most of this period, it is generally accepted that 
prior to 1987, the lagoon was breached at a lower level than is proposed by the applicants. 
Nevertheless, artificially breaching the lagoon at 8 feet will prevent the inundation of grazing 
lands that would be flooded under natural conditions. Therefore, the proposed project, while not 
designed to maximize available pasture, will prevent the loss of agricultural lands that otherwise 
would be flooded. Furthermore, the proposed project does not involve the conversion of 
agricultural lands to another use such as residential development. Rather, the project will 
maintain these lands in their current state. Thus, the proposed project will not cause the 
conversion of agricultural lands to non-agricultural uses and is compatible with continued 
agricultural use on surrounding lands in conformance with Coastal Act section 30242. 

4.4 California Environmental Quality Act 

Section 13096 of the Commission's administrative regulations requires Commission approval of 
CDP applications to be supported by a finding showing the application, as modified by any 
conditions of approval, to be consistent with any applicable requirements of the California 
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of the CEQA prohibits approval 
of a proposed development if there are feasible alternatives or feasible mitigation measures 
available that would substantially lessen any significant adverse effects that the activity may 
have on the environment. 

As discussed above, the proposed project is conditioned to be consistent with the resource 
protection policies of the Coastal Act. As conditioned, there are no feasible alternatives or 
feasible mitigation measures available which would substantially lessen any significant adverse 
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impact which the activity may have on the environment. Therefore, the Commission finds that 
the proposed project, as conditioned to mitigate the identified impacts, can be found consistent 
with the requirements of the Coastal Act to conform to CEQA. 

• 

• 

• 
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APPENDIXB 

STANDARD CONDITIONS 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall 
not commence until a copy of the permit, signed by the permittee or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is 
returned to the Commission office. 

2. 

3. 

4. 

5. 

6. 

7. 

Expiration. If development has not commenced, the permit will expire two years from the 
date on which the Commission voted on the application. Development shall be pursued in 
a diligent manner and completed in a reasonable period of time. Application for extension 
of the permit must be made prior to the expiration date. 

Compliance. All development must occur in strict compliance with the proposal as set 
forth in the application for permit, subject to any special conditions set forth below. Any 
deviation from the approved plans must be reviewed and approved by the staff and may 
require Commission approval. 

Interpretation. Any questions of intent of interpretation of any condition will be resolved 
by the executive director or the Commission. 

Inspections. The Commission staff shall be allowed to inspect the site and the 
development during construction, subject to 24-hour advance notice. 

Assignment. The permit may be assigned to any qualified person, provided assignee files 
with the Commission an affidavit accepting all terms and conditions of the permit. 

Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, 
and it is the intention of the Commission and the permittee to bind all future owners and 
possessors of the subject property to the terms and conditions. 

• 

• 

• 
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APPENDIXC 

COASTAL DEVELOPMENT PERMIT HISTORY 

1. Emergency permit 1-87 -04G (December 17, 1987) and emergency permit 1-88-01 G 
(February 1, 1988) were granted to the Del Norte County Department of Public Works to 
breach the lagoon at 8 feet MSL to avoid flooding of Kellogg Road and Lower Lake 
Road; 

2. Permit No. 1-87-216 was granted to the Del Norte County Department of Public Works 
and the California Department of Fish and Game as co-applicants. The breaching was 
scheduled to occur between October 15 and April 15 when the lake elevation reached 6 
feet MSL, primarily for wildlife management purposes (i.e. to avoid flooding of the 
seasonal grazing areas for the federally endangered Aleutian Canada Goose). Special 
conditions of the permit established: bench elevation markers for lake levels, required 
notice of breaching to other agencies, review by both the State Lands Commission and 
the U.S. Army Corps of Engineers, and limited the duration of the permit for two years, 
with a June 1, 1990 expiration date. Among other things, the permit ended the practice of 
breaching the lagoon in the late spring and summer months for the benefit of gaining 
additional summer grazing lands in low lying areas. The Commission resolved the 
conflict between agricultural and natural resource interests in favor of protecting the 
wildlife and fisheries resources under Coastal Act Section 30007.5. At the same time, the 
California Department of Fish and Game developed a draft management plan for the Lake 
Earl and Lake Talawa area and the California Department of Water Resources began a 
study of the hydrology of Lake Earl and Lake Talawa; 

3. Emergency Permit 1-88-060 (August 29, 1988) was granted to the California Department 
of Fish and Game to abate a mosquito problem, which is believed to have been caused by 
a combination of factors, such as a higher summer lake level than years past and an 
unusually warm and wet summer. The Department informally agreed to work more 
closely with local health department officials in monitoring mosquito populations in the 
lake and in seeking ways to avoid a similar situation from occurring in the future; 

4. Permit Application No. 1-90-196 was submitted by the California Department ofFish and 
Game for a 5-year permit to continue the breaching operations approved under Permit 

5. 

No. 1-87-216. The Department withdrew its permit application in May of 1991 on the 
basis of comments from the U.S. Fish and Wildlife Service that breaching to protect the 
seasonal grazing lands of the federally endangered Aleutian Canada Goose was no longer 
necessary as the goose had shifted its grazing areas to higher ground and to new areas in 
the Smith River area. The Service also recommended that additional studies be conducted 
before a long-term breaching program is approved; 

Emergency Permit 1-91-10 (January 3, 1991) was granted to the Del Norte County 
Department of Public Works to breach the lake at 8.6 feet MSL for flood control 
purposes; 
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6. Permit Application No. 1-91-63 was submitted by the Del Norte County Public Works 
Department for a 2-year permit to breach the sandbar as proposed under the permit 
application herein. The Commission approved the permit on December 11, 1991, with a 
special condition that the sandbar be breached whenever the lake elevation reached 4 feet 
above MSL. Since breaching at 4 feet MSL was not acceptable to the California Dept. of 
Fish and Game, the Department withdrew its permission to allow the County to enter its 
land to breach under those conditions; 

7. Emergency Permit 1-92-04G (February 4, 1992) was granted to the Del Norte County 
Department of Public Works to breach the lake at 8.9 feet MSL for flood control 
purposes; 

8. Emergency Permit 1-93-01G (January 13, 1993) was granted to the Del Norte County 
Department of Public Works to breach the lake at 9.8 feet MSL for flood control 
purposes; 

9. Emergency Permit 1-94-03 G (February 3, 1994) was granted to the Del Norte County 
Department of Public Works and the California Dept. ofFish and Game to breach the 
lake at over 8.5 feet MSL for flood control purposes; 

10. Emergency Permit Application No. 1-94-04G was received on February 7, 1994 from 
Tom Resch of the Pacific Shores Property Owners Association when the lagoon were 

• 

over 8.5 feet MSL. The application was returned to the applicant on February 11, 1994 • 
due to the inability of the applicant to get written permission to breach from the · 
California Dept. of Fish and Game; 

11. Emergency Permit 1-95-01 G (January 10, 1995) was granted to the Del Norte County 
Department of Public Works and the California Dept. ofFish & Game to breach the lake 
at 10.5 feet MSL for flood control purposes; 

12. Emergency Permit 1-95-120 (December 29, 1995) was granted to the Del Norte County 
Department of Public Works and the California Dept. ofFish & Game to breach the lake 
at over 8 feet MSL for flood control purposes; 

13. Emergency Permit 1-96-150 (December 2, 1996) was granted to Del Notre County 
Department of Public Works and California Dept. ofFish & Game to Breach the lake at 
above 8 feet MSL for flood control purposes; 

14. Emergency Permit 1-97-0820 (December 2, 1997) was granted to Del Notre County 
Department of Public Works and California Dept. ofFish & Game to Breach the lake at 
above 8.9 feet MSL for flood control purposes; 

16. Emergency Permit 1-98-022G (March 10, 1998) was granted to Del Notre County 
Department of Public Works and California Dept. of Fish & Game to breach the lake at 
above 9 feet MSL for flood control purposes: Emergency Permit 1-98-098G (November 
24,1998) was granted to Del Norte County Department of Public Works to breach the 
lake at above 9 feet MSL for flood control purposes; and • 
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17. Emergency Pennit 1-99-0070 (February 10, 1999) was granted to Del Norte County 
Department of Public Works to breach the lake at above 9 feet MSL for flood control 
purposes. 
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Mr. Chris Kern, Energy and Ocean Resources Unit 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 

Dear Mr. Kern: 

CA.L'FCxi'-!lA 
COASTAl COtvVv\iSSiO:-.. 

October 8, 1998 

This letter is in response to your request to Mr. Herb Pierce, dated August 14, 1998, for 
additional information relating to Coastal Development Permit Application No. 1-97-076 (Lake 
Earl). Specifically, you had requested an analysis from this office of the merits of the taking 
claim raised in the District's August 19, 1996 comment letter. 

By way of review, the Department's involvement in this Application flows from its 
natural resource trustee authority (Fish & G. Code §§711.7(a), 1802), from its regulatory 
authority for lake and stream bed alterations (Fish & G. Code§ 1600 et seq.) and from its Coastal 
Zone Act authority to establish and control wildlife management programs (Pub. Resources Code 
§30411 ). Since the County, not the Department, has historically undertaken Breaching, this same 
issue would be before the .Commission even were the Department not involved. In 1996, the 
Department and the County jointly applied to the California Coastal Commission 
( .. Commission") for a two-year interim permit to breach the sand barrier for flood control during 
rainy seasons between September l and February 15, whenever lake elevation reaches eight feet 
above Mean Sea Level ("MSL"), and on February 15, if lake elevation is five feet MSL or more. 
In a letter to the Commission dated August 19, 1996 (Letter), the Pacific Shores Subdivision 
Water District ("District .. ) raised the issue of whether the proposed actions contemplated in the 
permit Application ( .. the Breaching") cause a physical invasion of subdivision property ("the 
Aooding") that constitutes a compensable taking under section 19 of article 1 of the California 
Constitution. The District does not claim that the waters released by the breaching of the sand 
barrier, which flow directly into the ocean, cause any injury. For the reasons discussed below, 
we conclude that there is no caSe for inverse condemnation and that the Department is not liable 
for the Flooding. 

Discussion 

A discussion of inverse condemnation liability in the flood control context must consider 
the causal connection between the government action and the alleged injury. The California 
Supreme .Court has stated that this requires a showing of "a substantial cause-and-effect 
relationship excluding the probability that other forces alone produce the injury." Belair v. 
Riverside County Flood Control District ( 1988) 47 Cal. 3d 550, 559, affirmed Bunch v. 
Coachella Valley Water District (1997) 15 Cal.4th 432. A public improvement is not a 
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substantial contributing factor where the damage would have occurred even if the project had 
operated perfectly. Belair at 560. In applying this test to the District's arguments, several 
logical inconsistencies are revealed that are fatal to its inverse condemnation claim. 

To evaluate the validity of the District's argument, we must first review the physical 
dynamics of the estuarine lagoon system. Lake Earl forms at the mouth of a freshwater outfall 
where the land is low, and the outfall is slow enough to not overcome the accretion of sand 
deposited by the nearshore currents. This deposition gradually forms a sand barrier, which acts 
as a natural dam. When the lake level reaches about twelve feet MSL, the water pressure erodes 
a breach in the barrier. The water flows through the breach, and the lagoon's surface area 
recedes until the water volume reaches equilibrium with the ocean. Meanwhile, the continuing 
accretion eventually seals the breach and the cycle begins anew. Thus, we see that lake level is 
determined by two variables: the volume of water flowing into the lake, and the height of the 
sand barrier that dams the bgoon. 

The District's central theme is that "the Application is, in effect, a request to raise the 
surface level by deferring breaching until the water level rises to eight feet MSL." Letter, page l, 
para. l. Assuming that the Breaching is a "public improvement," we next examine if there is a 
substantial cause-and-effect relationship excluding the probability that other forces alone produce 
the Flooding. The District avers that the Breaching, which would occur at eight feet MSL, 
causes Flooding. However, we know from the lagoon dynamics that Flooding occurs naturally, 
in the total absence of any government action. In fact, without artificial breaching at eight feet 
MSL, we know that Flooding can occur up to twelve feet MSL. Notwithstanding the District's 

• 

attempt to characterize an action that controls flooding as one that creates flooding, there is no • 
causal relationship between the proposed government action and the alleged injury. The general 
rule is that public entities have no duty to provide protection against flooding from natural 
causes. Akins v. State (1998) 61 Cal.App.4th 1, 45. If flooding is from natural causes, then there 
is no constitutional violation, and the statutory immunity for public entities from liability for 
injuries caused by "any natural condition of any lake" would apply. Gov. Code §831.2. 

We believe that this lack of causation is dispositive in disproving the District's argument 
with regard to the Breaching. However, the District also claims injury from the Department's 
"past and present actions." This apparently involves the manner in which the Department 
acquired property for the Lake Earl Wildlife Area ("LEW A"). The District sees in the permit 
Application evidence of an ongoing pattern of conduct by the Department to intentionally flood 
the subdivision lots adjoining the LEW A. The District states that the Department had an ongoing 
acquisition program to purchase land from willing sellers, that it had not purchased a single lot in 
the subdivision in almost 20 years, and that it did not attempt to acquire any lots, but rather has 
"repeatedly attempted to flood them by raising the lake level." ''This," the District concludes, 
"suggests that the Department is not interested in paying for private property it can flood and take 
for free." ·Letter, Comment 11, pages 6-7. 

2 • 
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To the extent that the District complains that the Department has somehow impeded 
development of the subdivision, we note that the subdivision was platted in 1963. A road and 
drainage system was put into place, but no further development occurred, and that minimal 
infrastructure was not maintained. The District fails to explain how the suppression of 
development is attributable to the Department's "past and present actions" when the LEWA was 
not created until 1979, and no development or maintenance had occurred in those intervening I 6 
years. Also missing from the District's argument is a fair discussion of District development and 
its relation to the California Environmental Quality Act, the Coastal Zone Act, the Porter-

' Cologne Water Quality Act, the federal Clean Water Act and the U.S. Anny Corps of Engineers 
Section 404 wetlands regulations, and the federal Endangered Species Act. 

The District does not establish how the Department's failure to buy additional real estate 
since 1979 is relevant here, nor does it analyze the attendant implication that the Department has 
an ongoing duty to purchase particular parcels of rea! estate simply because it had previously 
acquired property in the area. In this, the District attempts to conjur into being the hitherto 
unknown and unrecognized legal principle that one's desire to sell creates in another a duty to 
buy. More troubling is the District's bizarre attributions of conspiracy. Here, the District 
engages in the logical fallacy of begging the question by asserting in its premise, that the 
Department has "repeatedly attempted to flood [lots] by raising the lake level," the very thing it 
concludes. This strained interpretation is also factually deficient in that the Legislature never 
budgeted for such purchases of District parcels, and that negotiating and processing the purchase 
of I ,500 legally distinct 0.5 acre parcels would have been administratively impractical. More 
importantly, the District ignores the fact that all Department property acquisitions are overseen 
by the Wildlife Conservation Board, which studies and determines what lands within the State 
should be acquired (Fish & G. Code § 1300 et seq.), and that wildlife management area 
acquisitions in particular are additionally subject to the scrutiny of both the Fish and Game 
Commission and the Attorney General (Fish & G. Code §§ 1525, 1527). 

We conclude that the District offers no credible explanation of how the Breaching, or any 
of the Department's "past and present actions" induce a constitutional taking of private property, 
nor does it explain how those who buy property in an officially designated wetlands area sustain 
a compensable injury if their land becomes wet. A contention unsupported by legal analysis may 
be disregarded. Akins at 31, citing Atchley v. City of Fresno (1984) 151 Cal.App.3d 635. While 
this rule pertains to appellate court review, we believe that common sense advises its application 
here. Calumny is no substitute for undistorted facts and reasoned argument. The District's 
inverse condemnation argument is fallacious. The comments in support of its argument are 
contrived and unpersuasive, and should be disregarded. We urge that the Commission to 
approve the Application. 
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November 20, 1992 

Mr. Dwayne B. Smith 
Pacific Shores Property 

owners Association Inc. 
648 Lausinda Avenue 
Long Beach, CA 90803 

Re: State ownership at Lake Talawa 

Dear Mr. Smith: 

9/t: 3d :g .. l./ t·? 3 
File Ref.: so 92-11-16.4 

This letter is in response to your letter dated November 2, 
.!.9 9 2 , in which you inquire about the State's interest in Lake 
Talawa and Lake Earl. What we are providing you with is a·sketch 
of the basis for state ownership. Please be aware that there are 
many factors which affect the determination of the State's interest 
and which cannot be dealt with in a letter such as this. 
Therefore, you should consult your own attorney if you have any 
questions about the nature of the law governing state ownership of 
lands. 

Pursuant to the Equal Footing Doctrine the State of California 
became the owner of all navigable waters and tide and submerged 
lands within its boundaries when it was admitted to the Union on 
September 9, 1850. In waterways where there is a tidal influence, 
the State's ownership extends up to the ordinary high water mark~ 
Where there is no tidal influence, the State has a fee ownership 
Eetween the ordinar ow water marks. In all navigable waters and 
t~de and submerged lands the Sta e exercises the Public Trust up to 
~~e ordinary high water mark. 

The State Legislature has delegated the administration and 
~anagement of its sovereign lands to the State Lands Commission. 
(See Public Resources Code Sections 6216 and 6301.) Under this 
delegation the Commission has the authority to lease lands for 
various purposes and to enter into litigation to defend the State's 
title . 

EXHIBIT NO. 7 
APPLICATION NO. 

1-97-76 
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Mr. Dwayne B. Smith 
November 20, 1992 
Page 2 

With regard to Lake Talawa and Lake Earl, the State claims a 
fee interest in the lakes and surrounding lands. The source of the 
state's title is based on claims of sovereign ownership. The 
state's interest was challenged many years ago in litigation. The 
suit was settled when quitclaim deeds were given to the State. 
Thus, the state now has two independent bases for asserting title. 
The area sought to be breached to lower lake elevations is within 
lands owned by the State. The State's interest extends to the 
ordinary high tide line of the Pacific Ocean and includes the 
entire area where any breaching might be sought. We are enclosing 
copies of some of our records which will track this for you. 

A certain-Ernestine Buzzini claims an interest in some of the 
state lands. However, the Commission does not recognize her claim 
of title to any lands within the beds of Lake Earl or Lake Talawa. 

It should also be noted that the Assessor's plat shows a 
portion of Lake Earl and Lake Talawa to be within lands owned by 
your Association. These lands are cl~imed by the State as 
sovereign lands and the alleged interes!; __ q_f ___ the_ .A~ociijticn j,s 
subject to challenge by the St~te. &~y interest the Association 
might have would[)e· above--tne ~ow water marks and would be subject 
to the Public Trust. 

on september 1, 1980 the Commission leased to the Department 
of Fish and Game the beds of Lake Earl and Lake Talawa. The term 
of the lease is 49 years. The Department is authorized to use the 
land for the preservation of wildlife habitat. A copy of the lease 
and its single amendment is enclosed for your reference. 

Enclosed also are copies of Commission agenda items which have 
granted the Department of Fish and Game the right to breach the 
sand dunes to reduce water elevations in the lake. Also enclosed 
is an agenda~em_g~yjng_th~C~unty of Del Norte permission to do 
the...same-- --'It-is the commission's positron Uiax-no party may breach 
the sand dunes by any means to lower the lake's water elevation 
without the Commissio~'s_Rbior consent. - . --· . 

We understand, but have no docu.::1entary evidence, that the 
Department of Fish and Game has acquired land in a proprietary 
capacity through the Wildlife Conservation Board. We suggest that 
yop contact either the Department or t~e Board for verification of 
this and the specific location of such lands . 

Exhibit 29, 1-94-49, page 2 of 9 



Mr. Dwayne B. Smith 
November 20, 1992 . 
Page 3 

In response to your question reqardinq State ownership of all 
lakes within California, the State owns such lakes only if they 
could be considered. sovereign lands at the time California was 
admitted to the Union. 

Very truly yours, 

~::~ 
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STATE OF CALIFORNIA PETE WILSON Governor 
STATE LANDS COMM ON 
1807 13TH STREET 
SACRAMENTO, CALIFORNIA 95814 

;<' A\ .,.",• :< 
l,--:.~...,. , ... ;~ -IJ"r.~"' 

·.· [ii;..;;~l.u i~.:;;u_ 

t:;:~:..;r:(~.(' ~: ; .. January 9, 1994 
C~)~~s·-;::...L (:~-::.·.::t.,:;~·-. ,--> .. ; 

File Ref.: PRC 5879.9 ~ 
R.A. # 24493 

California Department of Fish and Game 
Region 1 
Attention: Richard L. Elliott, Regional Manager 
601 Locust Street 
Redding, CA 96001 

Dear Mr. Elliott: 

SUBJECT: Amendment to Lease PRC 5879.9 to Expand Lease Area 
and Interim Breaching of Sand Bar at Entrance to 
Lakes Earl and Talawa near Crescent City, Del Norte 
Count 

Enclosed, for your records, is the fully executed Amendment to 
General Permit - Public Agency Use authorizing the expansion of the 
lease area and the interim breaching of the sand bar at the 
entrance to Lakes Earl and Talawa in Del Norte County. This 
project was approved at the State Lands Commission meeting on 
November 15, 1994. 

Our Accounting Office will be notifying you within 90 days 
regarding the balance of any deposit or amount due for staff time 
spent on this project under Reimbursement Agreement No. 24493. 

Gary Monroe's cooperation in helping to complete this 
transaction was very much appreciated. If you have any questions, 
please call me at the t~lephone number referenced above. 

Enclosure 

CC: California 
Attention: 
619 Second 
Eureka, CA 

Sincerely, 

ORIGINAL SIGNElJ i::n 
JUDY LUDLOW 
Public Land Management Specialist 

Dept. of Fish and Game 
Gary Monroe 

Street 
95501 
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STATE OF CALIFORNIA 
STATE LANDS COMMISSION 

2ND AMENDMENT OF LEASE PRC 5879.9 

WHEREAS, the STATE OF CALIFORNIA, acting through the STATE 
LANDS COMMISSION, hereinafter called Lessor, and CALIFORNIA 
DEPARTMENT OF FISH AND GAME, hereinafter called the Lessee, have 
heretofore entered into an agreement designated as Lease PRC 5879.9 
authorized by the State Lands Commission on August 26, 1980 and 
executed September 19, 1980, whereby the Lessor granted to said 
Lessee a General Lease - Public Agency Use covering certain State 
submerged lands situate in Del Norte County; and 

WHEREAS, Pursuant to Paragraph 16(e) of Section 4 of Lease PRC 
5879.9, its terms, covenants and conditions may be amended, revised 
or supplemented by mutual agreement of .the parties; and 

WHEREAS, Lessee wishes to: 

1) Increase the lease area to include all of those lands 
received by the State of California through quitclaim in 
and adjacent to the beds of Lake Earl and Talawa for the 
preservation of a wildlife habitat; 

2) Conduct interim annual breaching of the sandbar at the 
entrance of Lakes Earl and Talawa pending the completion 
of a feasibility study and any required environmental 
documents required under the California Environmental 
Quality Act (CEQA} and/or the National Environmental 
Policy Act (NEPA) which will be prepared by the Lake Earl 
Interagency Working Group or their Consulting Contractor, 
for the purpose of determining whether, or under what 
conditions, breaching the sand barrier between Lake Earl 
and the Pacific Ocean is in the public interest; 

3) Lessee wishes to breach the openings to Lakes Earl and 
Talawa by cutting a channel through an unvegetated sand 
dune. The breaching will be done only between September 
1 and February 15 if the lake levels rise above 8.0 feet 
or on February 15 if the lake levels are above 5.0 feet; 

4) Lessee wishes to accomplish the breaching by cutting a 
channel approximately 200' long, 20 1 wide and 5' deep 
through the sand barrier with a bulldozer. Approximately 
75 cubic yards of sand will be side cast on either side 
of the channel and will be carried to the ocean within a 
few hours of the breaching. 

1 
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WHEREAS, by reason of the foregoing, it is now the desire of 
the parties to amend the foregoing Agreement. 

NOW THEREFORE, the parties hereto agree as follows: 

1) The lease shall be amended to include all those lands 
received by the State of California through quitclaim 
donations from private owners in and adjacent to Lakes 
Earl and Talawa and as shown on the attached Exhibit "A"; 

2. Lessee or their official contractor is authorized to 
conduct the interim annual breaching of the sandbar at • 
the entrance of Lakes Earl and Talawa pending the 
completion of a feasibility study and any required 
environmental documents required under the California 
Environment_al Quality Act (CEQA) and/or the National 
Environmental Policy Act {NEPA) ; 

3. The breaching will be done only Qetween September 1 and 
February 15 if the lake levels rise above 8.0 feet or on 
February 15 if lake levels are above 5.0 feet; 

4. Lessee shall obtain all permits or authorization from the 
California Coastal Commission, U.S. Army Corps of 
Engineers, Del Norte County and the Regional Water 
Quality Control Board prior to any and all proposed 
breaching activities; 

5. All breaching is subject to the terms and conditions as 
set forth by the California Coastal Commission, United 
States Army Corps of Engineers or any other regulatory 
agency, and shall be performed as required. 

I 
I 
I 

The effective date of this amendment to the aforesaid 
Agreement shall be November 15, 1994. 

This amendment is a portion of Document No. PRC 5978.9, with 
a beginning date of September 1, 1980, consisting of four (4) 
sections with a total of six (6) pages. 

All other terms and conditions of Lease PRC 5979. 9 shall 
remain unchanged and in full force and.effect . 

2 

~xhibit 29, 1-94-49, page 6 of 9 



... 

/
' 

. 

This Agreement will become binding on the Lessor only when • 
duly executed on behalf of the State Lands Commission of the state 
of California. 

Ilf WI'l'lfBSS WHERBOJ', the parties hereto have executed this 
Agreement as of the date h~reafter affixed. 

LESSEE: 

CALIFORNIA DEPARTMENT OF 
FISH AND GAME 

Title R.epdt!a/ #rJh(Jelt 
Date 1/·l'f .. t!'f 

3 

STATE OF CALIFORNIA 
STATE LANDS COMMISSION 

By~~~~~~~~---------
i 

Tit~~------~~~~~~~--
Execution of this document was 
authorized by the state Lands 
Commission on ]1&tr;-.!:>, I C?'o/Y 

7 
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This Exhibit is solely for purposes of generally defining the 
lease premises, and is not intended to be, nor shall it be 
construed as, a waiver or limitation of any State interest in 
the subject or any other property. 

' \ 
I 

.. I • \ 

....... ~ ........ ~~~;·.> . i / 
1_... 
I 

-l 
I 
1·. 
I'·, 

_____ J __ ~-------· ' 

NOSCALE ~ 

EXHIBIT "A" 

PRC 5879 

California Fish & Game 

Lakes Earl & Talawa 

DEL NORTE COUNTY 
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EDGMENT No.5907 

State of __ <..:::../"..::::u...:...V::.:./ ________ _ 

County of ----~_-<..;;u;..;:s:..:T__;.c:.c~--------

On /r-/Y-{(P= before me, ~"(."'x., e #---c> (ey 
OAT NAME. TITLE OF OFFICER· E.G .. "JANE OOE. NOTARY PUBLIC" 

personally appeared /l'; 'ch ~;?cf ~. &/4 :.Z.. -
/ NAME!Sl OF SIGNER(S) 

0 personally known to me - OR • 0 proved to me on the basis of satisfactory evidence 
to be the person(s) whose name(s) is/are 
subscribed to the within instrument and ac
knowledged to me that he/she/they executed 
the same in his/her/their authorized 
capacity(ies}, and that by his/her/their 
signature(s) on the instrument the person(s), 
or the entity upon behalf of which the 
person(s) acted, executed the instrwment. 

WITNESS my hand and official seal. 

SIGNATURE OF TARV 

----------OPTIONAL----------
Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent 
fraudulent reattachment of this form. 

CAPACITY CLAIMED BY SIGNER 

~NDIVIDUAL 
0 CORPORATE OFFICER 

TITLE(S) 

0 PARTNER(S) 0 LIMITED 

0 GENERAL 
0 ATTORNEY-IN-FACT 
0 TRUSTEE(S) · 
0 GUARDIAN/CONSERVATOR 
0 OTHER: _________ _ 

SIGNER IS REPRESENTING: 
NAME OF PEASON(S) OR ENTITV(IESl 

DESCRIPTION OF ATIACHED DOCUMENT 

J . /fie_ 
,:/ J /14/P..L;'<.:}~..or ol /.-'c::>JC:! ._5.P,7,;;; 7' 

TITLE OR TYPE OF DOCUMENT 

NUMBER OF PAGES 

DATE OF DOCUMENT 

SIGNER(S) OTHER THAN NAMED ABOVE 

01993 NATIONAL NOTARY ASSOCIATION • 8236 Remmel Ave .. P.O. Box 7184 • Canoga Park. CA 91309·71 
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DEI'ARTl\IENT OF THE AR!\1Y PERI\11 r 

. Prrmitlce: Califorl_!ia V_e[l_l!!"!t'~!ll of l'ish and Game - Del Norte C_oun_t_y 

NOTr:: The trnn "you" :md it~ derivativ«:'~. a.~ u~ed in this permit. mean~ the permitter or any f11t111c tran~fcrrr. The term 
"this office" refers to the nrJ'ropriate di~trict or division office of the Corp~ 0f Engineer~ hnving jurisdicti0n O\'er the 
pennillcd activity or the nrrrnprintc offlcinl nf thnt office ncting undc·r the mrthnrity of the commandin~ officn. 

Ynu arc :111thori7C~d to perfnrm work in nccordancr with the terms and c"mfitinn' specifiecl belm\. 

Project [)e~criptinn: Rrc:ll'hing thl' sandbar Sl'parating Lake:o; Talawa and E:1rl from the l'acifk Ocr:m. Rnaching 
wimlrl hl' clone only hl'twrrn Srptcmher 1 and Fehrnary 15 if lake l"'rls rise aho,·e !tO feet !\lean Sen Level (1\fSL), 
or again on Frhrunry 15 if lake Ienis are ahove 5.0 feet 1\tSL. Thl' pnrposr of breaching is to prevent noocling of 
local county mads and dmnrstic wells, an.d to prevent possible aquifl'r contamination. All work shall he done in 
nccorrlnnrl' with the attachr.rl drawings lahrll'd "Proposed nrraching of Lake Earl hy Cutting a Channrl to thr 

Oce:m", In: I ake Earl, At: 5 mill's north of Crescent City, Del Norlr Count~·. California, 3 of 3. 

PrPjrcl I rwntinn: Lakes Tnl:1\\ a anrl Earl, Crl'scent City, Del Norh• C 'ounty, California. 

Permit ( 'onditinns: 

General Conditions: 

I. The time limit fnr cnrnpleting the work nuthorized encls on December 31. 1997. If you find that ynu need mnre 
time to cnrnplete the mrthPri7ed nctivity. suhmit your request for :1 time e:o:tcn~ion to this office for considemtion at least one 
month before the nbove cl:lle is reached. 

2. Y nu nmst rnnintain the activity :mtht•ri7ed by this permit in gone! condition nnd in conformance with the terms nnd 

conditions of this permit. Ynu are not relieved of this requirement if you nhandon the pennitted rtctivity. althnugh you rnny 

mnkt> a good faith trnnsfer to a third party in compliance \~·ith General Condition 4 helow. Shnulcl you wish to cease to 
maintnin tlw atrlhori7ecl activity nr slwuld you dt>sirt> to ahnndon it without a gond fnith tr:m~fer. you mu~t ohtain a 

mnrlification nf thi' pet mit from this office. '' hich may require restor:~! inn of the arcn. 

3. If yon discover :my previously unknown historic or arche••fnl!icnl remains whift> nccnrnpfishing the nctrvrty 
mrthnri7erl by thi~ permit. yon must immedi:l.tely notify this office of wh:ll you hnvr• found. We will initinte the Fedt>ral and 
stnte coordination required to determine if the remnins warrant_ :1 reco,ery rffort "r if the site is cligihle for listing in the 
Natinnnl Register of flisiPric Pbce~. 

4. If you sell thr prnrc•rty :l<"•cbted with thi~ permit. you must Pht:1in the <ignnture of the new ownc·r in the space 
providrcl nnd fnrwarrl a cnrv nf the prrmit In this 0ffict> In validatr the tr:~mfrr of this nuthnrizntion. 

5. If n conditioned w;Her quality crrtific:~tit'n hns been issued for 'n11r prnje.-·t. ynu m~rst ct•mply with the conditions 
specifircf in the ct>rtific:1tinn :1s <rccinf conclitirms to this permit. rnr ymrr r·nnveniePcr. :1 copv of the cerrifiention i~: artncherl 
if it CPntains snrh cnnditic>n<. 

r.. Ynn mn~l :1lln·.· '"J'C•"crnt·•ri"·< fr-,.n rhi< nffic•: tn in<t"'''' the' 111•hnri7cr:l 1Cth·ity at any rime leemed nec·r.s~:1ry tn 
en<rrrc thar it is bcin!! "' h~·: t .. -,.n ,,.,-,.,npli·:h··d in ,, .. ·,·cd·"t' .. · ... :,r. th·· , .. ,,< ~,.d rnnditiorr· nf ynnr "l'rmit. 

FNf~ rr1p•.r J71J. r:w ~;u; 

EXHIBIT NO. 30 

APPLICATION NO. 
1-94-49 

(page lof 3) 

~ California Coastal Commission 



Sp~ci:1l Conditinn~: 

I. The pcrmitt<'c shall r<Hl\ CIH' tq.!ul:ll ""'"'i"r.~ nl th·.· I nl:c F::t• I \Vnrkinj! Group tn de\'elop the len~ I damaging 
pmcllcahle nlternntiv<' for Inn!! tcnn lnkc It• vel rn:mageml'nt •lming the!~~ ycnr dt•ration of tht' permit. 

2. Specific ~ludiC's tn h .. • nccompli<:hcd during the 2 year period J;hnll indude: 

n. Anal)'?ing the cXI<'Ill nncl depths of the lnke5 at dcvations mnging from 0.0-12.11 ft I\ISL 

h. Ot•tcrmining thC' :u:re:tgt' of pemmne-nt and ~en~onnl wetlnnrl hahitnt nt lake- elevations mt•j!ing from 0.0 -12.0 
ft MSL 

c. D"t'11111<'ntihg th<' :~mnunt of hnhitnt :wnilnhle to, and the l<"\<'l of use hy. migratory hird ~pecics und<'r a full 
r:~nji!l' of lrtke kvels. 

d. Determining. the importance of the coa5tnl lngonn system In various life "!;tages of nnmlrnmous fishc!'. 

e. Annly·dng the effect~ of l'>re:1ching frequt'ncy, magnitude, nnd ~cnsnn:ll timing. on ~reci:tl sta!•1s 5p<'d~c; including 
listed and pwposcd threatened and t>ndnngered ~peci~s. 

f. Determining the pnpulntinn si7:e :md hahitat use pallcrns of the tidewater gohy. 

g. A~ses~ing the cumulative and indirect impact~ associated with artifici11 breaching. 

h Dncumcntin~ tht" potential frequency and extt"nt of groundwater l'<llltnminatinn from ~urrounding wells at 
different lake lt"\·cls. 

3. The perrnitte~ shall rH•t ~'><'gin thf' activity until notified by the Di'tt kt Engint'er that the requirements of the National 
llistork Prt"~ervntion Act ha\ c heen :o:atislierl and that the activity is anthori7ecl. 

Further Information: 

I. CnngrC"ssinnal Authoriti~s: You have heen nuthori1.ed to undertnke the rtctivity dc-scriht'd ahove pursuant to: 

(X) Section 10 of the Rivers and Harbors Act of 1899 (:I~ U.S.C. 403). 
(XI Sf'ction 4fH of the Clean Wnter Act (33 U.S.C. 134·1). 

2. Limits of this authnri7atinn. 

n. This pcrmit fine<~ not obviate the need to ohtnin othrr r~clcrrtl. ~tate. or h'cal authori7.ations required hy 
law. 

h. This p<:rmit dot's not gnmt :my property rights or exd11-:ht' prh ilegt-~. 

~. This prrmit rfne~ not nuthori7t' any injury to the proprrly or rights of oth.;-rs. 

cl. Thi~ pt"rmit rfoell nnt :mthori7.l" interff'rence with any rxi~ting or propost'd Fedt'ral rmject. 

3. Limitr. 0f Fe•lrr:~l I i:lhility. l11 i«uin!! thk prrmil. thl.' fedt"ral flnn•rnm••nt does not M~tune any linhility fm the 

follnwinl!: · 

:1. P:1111:1!?.r~ '" thr pt"nnittc<l prc•jrct or ttllt"S thcrrnf a~ " '""'It nf nthcr pcrn•iltt'rl nr unpem,il!("d actidtk~ 
nr rrnm !1rtlllf:ll t':lii'IC~ 

ENG fORM 1721. New Rl> 
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C. 

P:nn~grr. tn the pcrmillr·rl prnject or u~c~ lht'renf :1~ :1 l''~"lt nf cmrcnt or futurc activitie~ undcrtakcn by 
or flll h•:h~lf nf the Unitf'd Stale~ in the public intrrnt. · 

D:trn<t)!e.~ to pcr~ons. properly. or to other permitted''' unpcrmilled activities or strrl.fure~ caus··d by the 
acth ity :111thnri7ed by this penn it. 

c. D:nnage ci:Jirns rt~~oci:lted with ;my futurc mndificntic•u. suspeP .inn. or re,·ocrttinn c·f thi~ permit. 

4. Reliilncc on Applk~nt'~ Dnta: The drtcmtinrttion c,f this oflkc th:tt i~stFnce (lf thio permit h not cnntr~ry to the 
public intcrr~t was mnrk in rrli;mce on thc informntion yon provided. 

5. Recv:tluatir•n 
circt!lnstann·s wnrranl 

r·f I' "";' I•· · ; .. ; .. ,. I hi·· .. rr; ... - m·l\· r-··~'.:rf,.·•r·· it~ tk• i•:inn nn this perr11it rtt rtny rime the 
Cir··llllt•:t·H•· ·· • rl•·rr · .. ,.r.t o···rnir•· :1 r .,., ·rlu:rliPr indndc. l-Ilt nrc not limited to the follcm ing: 

rt. You frtil lfl comply with the terms and conditions of this pennit. 

h Thr infPrrnatinn prm·idcd by you in support of your pennit r~pplicrttion proves ~n hnve been f<tlse, 
incompktr. <'r inrtccurate (See 4 ahcwr). 

c. Significant new infnrmatinn ~mhccs which thi~ nfFicr did nPl ,_·onsickr in reaching the origin:tl public 
interest ckci~ion. 

Such a reev:thr<ttinn m:1y result in rt determin:ttion th:tt it is npproprirtte to n~c the suspension, modificn•inn. rtnd rrvocnlinn 
proccdmes cnntnincd in 33 fTR 325.7 nr enforcemrnt procedures ~uch a~ tho~e contained in ~3 C'f'R 3;·r,.4 rtnd 321i.5. The 
refcrrnced enforcement prncedmes provide for the issuance of nn mlmini~tr~tive order requiring you to comply with the term~ 
and condition~ of your permit :md for the initiation nf legal action where npproprirt!c. You will he reqnircd to pay fnr nny 
corrective rnen~ures orclrrccl hy this office, nnd if ynu fnil to comply with snch directive. this office may in Cl'rtain sitn:~tions 
(such a~ those ~pccifietl in "1 CFR 209.170) ::tccnmplish the corrective nwa~ures hv contract 0r fllhrn' ise nnd hill ynu fnr 

the cmt. 

6. Exten~ions. Cit>nernl cPmlitinn I estahlishrs n time limit for the cnmpletinn of the activity ::~urhnrizecl by this permit. 
Unlrs~ there rtrc circumstrtnce~ requiring either n prompt Cflmpletimt of the ;mthori7.ed rtctivity or rt reevnhmtion of the puhlie 
interest decision. the Corps will nnrnmlly give fn,·omble considcmtion to :t request for an extensinn of this time limit. 

Your signntme helow. rts permittee, indicrtles that you accept nnd ::tgree In CClmply with the terms anrl CClnditions of this 

permit. 

_!_?:_/'1_q /p_.s~ --------·---· 
([)ATE) 

~
tiH~ hen the Fcclernl officinl. designnted to act fnr the Secretary of the Army. has signed below. 

~ __ kL_____ -Vf_~ _ _tJ_--__ ------
FER llt'HAF.L ,J. WAI$11 !DATE) 

ITf ·. F.N 

F.NCI H lR ~I 1 7 ~ 1. Nrn· ~I) 3 ('~3 CFR ~25 (i\ppenrlix All 
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VIA OVERNIGHT COURIER 

James Muth 

(310) 557-2900 

F"AX: (310) 557·2193 

.JAMES M. WAKEF'IELD 
(310) 264•4509 

August 19, 1996 

North coast Planner 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 

OUSARRY LEVEQUE 

LE OOUARIN & VEIL 

PARIS· SRUSSEL.S 

Re: Comments on Application By Countv of Del Norte and 
California Department of Fish and Game For Coastal 
Commission Permit No. 1-94-49 

Dear Mr. M"uth: 

The County of Del Norte (the "County") and the 
California Department of Fish and Game (the '!Department") 
(jointly, the "Applicants") have submitted an application 
("Application") for Permit No. 1-94-49 to the California Coastal 
Commission (the "Commission11 ). The Application seeks a permit 
to breach the sandbar separating Lakes Talawa and Earl from the 
Pacific Ocean on a two-year interim basis whenever the surface 
level of the lakes rises above eight feet mean sea level {"MSL"). 
Since the previous interim permit was conditioned on breaching 
whenever the lake level rose above the lakes 1 official four feet 
MSL surface level (see USGS survey map), the Application is, in 
effect, a request to raise the surface level by deferring 
breaching until the water level rises to eight feet MSL. The 
Pacific Shores Subdivision California Water District (the "Water 
District") submits these comments in opposition to the proposed 
action • 

EXHIBIT NO. 

F\3777\57016.002 
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APPLICATION NO. 
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A. HISTORIC ISSUES 

Comment 1. The lake level issue has already been considered 
by the commission and four foot MSL level approved as the level 
at which breachinq should occur. The Applicants have not 
submitted any new information which suggests that a change in 
policy should be considered. In 1991, the County applied for 
Permit No. 1-91-63 which sought to raise the high-water level 
of Lakes Talawa and Earl to eight feet MSL by deferring breaching 
until the water was at or above the eight feet MSL level. This 
application for an eight foot level was denied by the Commission, 
and the permit for Lake Earl was approved only on the condition 
that the lake breaching occur "whenever the lake elevation 
reaches four feet above mean sea level." 

The revised findings conditioning approval on a four 
foot MSL high-water level state: 

The Commission finds that the breaching 
program would be consistent with the Coastal 
Act if the sana bar were breached when the 
lake level reaches four feet MSL instead of 
eight feet MSL. Breaching the sand bar at. 
four feet MSL is consistent with the above
referenced sections of the Coastal Act 
(Sections 30230, 30231, 30240, 30241, 30242 
and 30253) as it serves to maintain the 
elevation of the lakes at·a level which has 
existed for the past 75 to 100 years and as 
it avoids the flooding of additional wetland, 
environmentally sensitive, and agricultural 
lands. (Emphasis and insert added.) 

Notwithstanding the Commission's 1991 findings, the 
same Applicant (this time as co-Applicant), with the same issue, 
based on the same facts, is again bringing this issue before the 
Commission. Therefore, the Applicants are effectively asking the 
Commission to reconsider the same data and come to a decision 
contrary to its findings of five years ago. 

Based on estimates provided by the Department of Water 
Resources in 1991, the Commission noted that "it is clear that 
allowing the elevation of the lakes to rise from 4 feet MSL to 
8 feet MSL would result in a 44 percent increase in the size of 
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the lakes by flooding of an additional 1,130 acres of surrounding 
land." Commission, Staff Report: Revised Findings, Application 
1-91-63 ( 11 1991 Findings"), p. 6. A significant portion of the 
land flooded at eight feet MSL, over 350 acres of the Pacific 
Shores subdivision (the "Subdivision"), is property within the . 
water District's jurisdiction. See Declaration of Thomas Resch. 

The proposed action, if ~pproved, would cause 
significant flooding of public infrastructure and privately 
owned parcels served by the Water District, impairing the Water 
District's ability to carry out its basic function and imposing 
a severe hardship on its over 1,200 constituents. 

Comment 2. The Application seeks to alter the historic 
water level of Lakes Talawa and Earl. Evidence that Lakes Talawa 
and Earl have historically been maintained at the four foot MSL 
level has been previously considered by the Commission and is 
reflected in the Commission's 1991 findings that "the water 
elevation of the lakes has been maintained at about four feet MSL 
for the past 75 to 100 years" and that "breaching the sand bar at 
four feet MSL • • • serves to maintain the elevation of the lakes 
at a level which has existed for the past 75 to 100 years .•.. " 
1991 Findings, pp. 9 and 10. The local ecosystem, infrastructure 
and landuse developed around the four foot level. The effect of 
the proposed action on each is addressed in separate comments. 

B. GENERAL ADVERSE IMPACTS 

Comment 3. By deferring breaching until the lake has 
reached eight feet MSL, the proposed action will increase the 
velocity of flow at the breach site. Once a breach in the narrow 
sand dune blocking the mouth of Lake Talawa is made, the flow of 
water quickly forms a channel by eroding away the sand. The 
higher the water column behind this breach, the greater the 
velocity of flow. This will be greatest during the earlier 
flows and diminish as the lake level recedes. 

Comment 4. The greater volume of water released at eight 
feel MSL will cause greater erosion at the breaching.site. As a 
matter of physics, the greater the amount of flow through the 
breach, the greater the erosion will be, other conditions being 
equal. This erosion will also increase with velocity of flow 
acting on the breach site. Greater flow will also increase with 
higher levels. Given a greater·volume and faster velocity 
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release at eight feet MSL, more of the breach site wil~ likely be 
eroded than was during historic four foot MSL breaches. 

comment 5. Closure of the breach site may be delayed 
because of the hiqher surface level at which breachinq is 
proposed. Closure of the breach site is probably related to 
three major factors: (1) seawater flow and continuity of flow in 
and out of the lake; (2) wave action of the ocean; (3) the width 
and depth of the breach site. The first two factors are 
unrelated to lake w~ter levels at the time of breaching. 
However, the widened breach site resulting from delaying 
breaching until the surface level rises to eight feet MSL 
will impede closure given equal conditions of 1 and 2. 

• 

comment 6. Hiqher standinq water durinq summer months will 
cause additional erosion and more release of sand and other 
sediments. One consequence of the proposed action is that if the 
lakes do not rise to eight feet MSL before summer, high standing 
water will likely remain throughout the summer months. High 
water levels during extended periods of the summer months will • 
kill off emergent grasses and vegetation due to flooding. Roots 
of the grasses impede erosion. For example, in the breaching of 
1992, after high lake levels during the summer of 1991 (six to 
eight feet), large expanses of emergent vegetation died causing 
considerable organic erosion, especially along the back side of 
the fore dunes. After the 1992 breach, a large deposit of silt 
and sand emerged as the water level receded in the channel 
between the lakes. Substantial erosion ate away lowlands to the 
south separating the lakes {which are actually saline lagoons) 
from Lake McLaughlin, a separate freshwater lake unconnected to 
the lagoons. As a result, Lake McLaughlin was destroyed and 
became an arm of the lagoons. 

In contrast, the following yea~, when preceding summer 
waters were not high and the vegetation was not killed, such 
erosion did not occur. The Pacific Shores Property.Owners 
Association made before and after measurements by monitoring 
seven different stakes on the backside of the north fore dunes. 
Only one stake indicated about one inch erosion. Around the 
other stakes the grass was still green after breaching and no 
measurable erosion occurred at these stakes. This was an area 
that had extensive erosion in 1992. 
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Comment 7. With the establishment of a long-term higher 
maximum lake level, emergent vegetation would move to higher 
ground resulting in increased mudflats between lake and 
vegetation after breaching. Higher maximum lake water levels 
prior to breaching do not increase the water levels after 
breaching. Therefore, as the emergent vegetation moves to higher 
ground because of the increased maximum lake level, the distance 
between the vegetation and lake edge after breaching increases 
proportionally. The result is large expanses of mudflat areas 
between low water levels and emergent vegetation. This condition 
will be aggravated as shallow portions of Lake Earl fill in 
because of the increased erosion described in prior comments . 

• 
C. ADVERSE IMPACTS ON THE WATER DISTRICT 

comment a. The proposal to defer breaching until the water 
level reaches eight feet MSL will interfere with the use of 
private property within the water District's jurisdiction • 
The Water District, a special district created under the laws of 
the State of California, has jurisdiction over a two square mile 
area consisting of the Subdivision and adjoining properties zoned 
residential. The Subdivision, located on the north shore of 
Lakes Talawa and Earl, consists of over 1,500 1/2-acre lots. 
More than 1,200 persons are currently on record as owners of 
parcels within the Subdivision. Elevations within the 
subdivision range from approximately four feet MSL to twelve 
feet MSL. With br.eaching deferred until the lakes rise to eight 
feet MSL, at least 75 privately owned parcels will be underwater 
or partially underwater for many months of the year. Several 
hundred other privately owned parcels will have access impaired 
due to flooded public streets within the subdivision. Over 1,000 
privately owned parcels will suffer property value reductions 
because the increased water table will create additional 
environmental and engineering problems that will need to be 
addressed before the owners can use their parc~ls for their 
intended residential purpose. 

Comment 9. The proposal to defer breaching until the water 
level reaches eight feet MSL will interfere with infrastructure 
within the Water District's jurisdiction. In the early 1960s, 
the Subdivision was platted and approved by the county and all 
1,500 parcels were sold to individual owners. At the time the 
subdivision was developed and the lots sold, the lakes were 
maintained at a maximum four foot MSL. Each parcel in the 
Subdivision is fronted by a paved street and served by a drainage 
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system, which are now dedicated as part of the County public 
works. Both the street network and drainage system were designed 
for the four.foot MSL level. Raising the lake levels to eight 
feet MSL would flood parts of many streets and may reverse the 
flow in the drainage system, threatening the integrity of the 
entire Subdivision. 

Comment 10. The proposed high water levels will prevent the 
Water District from performing its prescribed function as a .local 
agency. The county has delegated to the Water District the task 
of engaging in the numerous studies required under CEQA and the 
Coastal Act to evaluate land ~ses and the impacts of development · 
by its constituents within its area of jurisdiction. Since 1988, 
the Water District has been conducting the studies required under 
the applicable statutes. These studies are based on a four foot 
MSL maximum lake level. Experience with high water levels in 
recent years suggests that soil saturation, erosion, and the 
resulting impacts on habitat caused by raising the lake level to 

i 

• 

eight feet MSL might invalidate many of the studies. The • 
proposed action also threatens test wells in low lying elevations 
of the Subdivision. See Declaration of Thomas Resch. If the 
lake level is increased to eight feet MSL, as proposed in the 
permit Application, the Water District's six years of studies on 
the surrounding environment may be rendered useless, resulting in 
a huge waste of taxpayer funds, and further delay in resolving 
the local landuse issues. 

D. ADVERSE IMPACTS ON, AND TAKINGS OF, PRIVATE PROPERTY 

Comment 11. The Department's past and present actions 
suggest that it is attempting to take control of private property 
without payment by flooding it. In its 1991 Findings, the 
Commission stated that the Department has "an ongoing acquisition 
program to purchase from willing sellers all private lands around 
the lakes up to the 10 foot contour."· 1991 Findings, p. 5. Had 
this been true, this comment would not be necessary. The 
Department's acquisition program is illusory. The Department has 
not purchased a single lot in the subdivision in almost 20 years. 
During this time many Subdivision parcels below the ten foot 
contour were listed for sale by their owners, without an offer by 
the Department. More than a few parcels were eventually 
abandoned by their owners and forfeited to the County for back 
taxes. Yet, the Department did not even attempt to acquire 
these. Instead, the parcels were put up for tax sale and sold to 
private parties. Rather than purchasing these parcels, the • 
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Department has repeatedly attempted to flood them by raising the 
lake level. This suggests that the Department is not interested 
in paying for private property it can flood and take for free. 

comment 12. Property owners who front or are close to the 
lake are directly impacted by flodding of their property. At 
least 74 parcels would be underwater or partially underwater for 
many months of the year and mudflats the rest of the year if the 
lake levels were raised to eight feet MSL. The owners of these 
parcels would effectively be denied all use of their properties. 
Governmental action which floods a person's property on a regular 
basis is clearly a taking of that property. 

Comment 13. Many property owners who front the north end of 
Lake Talawa will suffer extraordinary erosion if the lake level 
is increased to eight feet MSL. The addition of an additional 
four feet in depth of water over the several thousand acre 
surface more than doubles the lake's volumes. Therefore, 
deferring breaching until the lakes rise to eight feet MSL will 
result in a massive outflow of water in quantities and at rates 
far more substantial than has historically occurred when the lake 
is breached at four feet. Past experience with high water level 
breaches shows that the increased force of that outflow draws 
substantial quantities of soil from the lakeshore, eroding 
lakeshore parcels. In particular, the forceful current through 
the deeper and more narrow Lake Talawa will severely erode the 
private properties adjoining Lake Talawa. If the erosion and the 
threat of future erosion renders these properties unfit for use, 
it would constitute a taking of those properties. 

Comment 14. Increasing the lake level from its historical 
level will likely increase hydraulic pressure on the shallow 
aquifer beneath the Subdivision, which may adversely impact 
parcels above. Although the Subdivision has sandy soil which 
ordinarily drains well, increased groundwater levels. associated 
with past flood conditions had led to abnormal saturation of 
sandy soils throughout the Subdivision. Because groundwater is 
found within ten feet of the surface throughout much of the 
Subdiv~sion, any increase in the groundwater level caused by the 
proposed higher lake level will likely create saturated soils, 
and may create saturated soils where saturated soils have not 
existed for more than 100 years. If this action creates new 
wetlands, it will adversely affect the ability of affected 
property owners, including those above the eight foot contour, 
to utilize their parcels. Even where it does not create new 
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wetlands, high groundwater level may impair the ability of 
property owners to construct foundations and other improvements 
required for use of their properties. The proposed action will 
also increase the risk of earthquake damage throughout-the 
subdivision and adjoining areas because the effect of saturating 
the sandy soils is to ma~e it more prone to liquefaction. 

Comment 15. Increasing the lake level to eight feet MSL 
may deny parcel owners use of their properties by impairing 
development of the sewer and water infrastructure required under 
state law. The value of each residential parcel in the 
Subdivision is substantially based on the Water District's 
ability to ultimately construct sewage treatment and water 
delivery facilities to it. If raising the lake level causes a 
corresponding rise in groundwater levels, it may prevent the 
Water District from fulfilling this responsibility to part or all 
of the parcels in its service area. For instance, the impairment 
of sites for sewage disposal through leaching or pending, the 

• 

difficulty of trenching and laying water lines in saturated soils • 
which would not otherwise be saturated, may hinder or preclude 
the Water District from being able to provide services. 

comment 16. The proposed increase in water levels will 
likely lower property values of the private property it adversely 
affects. If, by approving the Application to raise the maximum 
lake level to eight feet MSL, the Commission were to delay the 
Water District from completing the studies required under the 
Coastal Act, the effect will be to delay further development 
within the Subdivision for the foreseeable future. This will 
likely lower tbe value of all 1,500+ residential parcels within 
the Subdivision. Further, if the Commission were to approve 
raising the maximum lake level to eight feet, the resulting 
access and drainage problems within the Subdivision would, in 
effect, be guaranteed for the length of the permit, thus 
additionally lowering the value of the affected parcels. 

E. ADVERSE IMPACTS ON HUMANS 

Comment 17. Raising lake level to eight feet MSL will harm 
permanent residents of the Subdivision. Two families permanently 
reside in the subdivision, as building permits on two parcels 
were approved prior to enactment of the Coastal Act and CEQA. 
Backed up drainage systems and flooded roads caused by high water 
levels have led to flooding and access problems for these 
residents and, at least once, prevented an emergency vehicle from • 
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responding to an emergency when called. In this case, flooded 
roads within the Subdivision prevented an ambulance from reaching 
Mrs. carl Woods, a permanent resident of the Subdivision, when 
she required emergency treatment. Although Mrs. Woods survived 
without permanent harm, the next incident may not be as 
fortunate. 

Comment 18. Increasing the lake level.to eight feet MSL may 
reduce public access to Lakes Talawa and Earl. Pacific Shore 
Property Owners Association in conjunction with the California 
Department of Parks and Recreation have long maintained several 
public access points to Lakes Talawa and Earl. With eight foot 
MSL water levels, these are flooded. Because of the shallow 
gradient of the lands surrounding the lakes, when high water 
level breaches have finally occurred, the result is large 
expanses of mud flats, again rendering the public access point 
inaccessible. Because the land between four feet and eight feet 
MSL is of the same shallow gradient, the proposed action would 
reduce public access to Lakes Talawa and Earl by flooding it for 
part of the year and reducing it to mudflats the remainder of the 
year. 

Comment 19. Increasing the lake level to eight feet MSL may 
expose nearby humans to an increased health risk and nuisance. 
A substantial increase in the mosquito population will arise from 
ponding and standing stagnant water as the lake rises over 
shallow elevations. During episodes of flooding caused by 
deferred breaches in the past, a substantial increase in mosquito 
population has been documented in the Lake Earl and Lake Talawa 
area. The major problem species, Culex tarsalis, is known to 
carry the deadly encephalitis virus. Lauck, Lee and Lauck, 
A Review of Mosquito Problems in the Lake Earl/Lake Talawa Area 
with Special Reference to Adult Trapping During the summer and 
Fall of 1992 and 1993, at p. 22. Major mosquito outbreaks 
documented in 1961, 1988 and 1991 were each associated with high 
water levels. Id. at pp. 3-10. In fact, high lake levels during 
the summer seem to be the greatest contributor to high densities 
of ex. tarsalis. Id. at p. 14. All known information supports 
this correlation. The only individual to question this in the 
past is employed as an agent of one of the Applicants and is not 
qualified as an expert in entomology. Id. at p. 17. Expert 
review and analysis of the conditions at the Subdivision 
concludes that such outbreaks pose a public health risk: 
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Certainly the potential of equine 
encephalitis does exist during high 
populations of CUlex tarsalis and even other 
mosquitos in large numbers. An attitude of 
prevention should be pursued. Lake levels 
around 4 feet do suppress summer and fall 
populations of ex. tarsalis and possibly 
other mosquitos. summer.and early fall 
is the main periods of equine encephalitis 
transmission and proper lake water level 
management should help prevent high mosquito 
populations. 

Id. at p. 22. 

Recent studies of the mosquito problem at Lake Earl include 
the following: 

Hazelrigg and Webb, Types and Abundance of Mosquitos 
Associated With the Lake Earl Wildlife Area, Del Norte 
Co., California: Early Seasonal Occurrence and High 
Lake Water Level (August, 1991). 

Letter by Dr. Paul Springer to James Muth, dated 
August 27, 1991, requesting a two year study. 

Lauck, Lee and Lauck, A Review of Mosquito Problems in 
the Lake Earl/Lake Talawa Area with Special Reference 
to Adult Trapping During the summer and Fall of 1992 
and 1993 (199_) (two year mosquito study). 

F. ADVERSE IMPACTS ON INFRASTRUCTURE 

comment 20. Raising the lake level above four feet MSL 
would likely defeat the Subdivision's design. The Subdivision 
contains approximately 27 miles of paved streets, the grade of 
which is based upon a lake level of four feet MSL. The 
Subdivision contains 4.5 miles of drainage improvements. The 
drainage outlets into the lake have a flowline of four feet MSL. 
If the lake is allowed to rise above that level, the drainage 
flows in the culverts and ditches back up into the Subdivision • 
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Comment 21. Existing infrastructure problems attributable 
to an Applicant (the county) compound drainage problems in the 
Subdivision associated with raising the lake level above four 
feet MSL. The Subdivision design elevations, which were approved 
by the County in the 1960s, provide for a best case situation. 
A best case situation· no longer is possible. This is because the 
county has failed to adequately maintain the drainage facility, 
which it is responsible for. As such, the drainage flow in the 
ditches is considerably restricted. For example, in Spring 1993, 
when the lake was only approximately two feet MSL, the 
unmaintained drainage facilities contributed to flooding of more 
than two miles of road, degrading the road pavement and subgrade. 
Until the County cleans the drainage facilities, the level of the 
lake must be maintained as low as possible. Under current 
circumstances, raising the lake level to eight feet MSL would 
cause significantly more roadway within the subdivision to be 
flooded and damaged . 

Although the county is a co-Applicant of this proposed 
permit, its proposal would adversely affect infrastructure it is 
responsible for maintaining. The proposed eight foot level would 
cause tremendous harm to this infrastructure, promoting 
additional siltation in the drainage facilities as well 
further degradation of the road pavement and subgrade. 
flooding from the increasingly impaired drainage system 
further compound the problems. 

qS 
Secondary 
would 

Comment 22. The increased volume of water in Lakes Talawa 
and Earl associated with an eight foot MSL lake level is 
inconsistent with the county Flood Control Plan. A drainage 
jssue on a larger scale that must be resolved prior to approval 
of the Application is the current application for the Del Norte 
County Flood Control Plan. In 1978, CH2M Hill prepared a study 
for the County of the Lake Earl Drainage Basin. In the study, 
the lake was assumed to be maintained at a level of four feet 
MSL. Backwater conditions were derived assuming a 100-year 
storm. The lake ·acts as a detention basin. If the lake is kept 
at a higher level reducing the volume of stormwater it can 
detain, what will the backwater conditions be? A lake level 
above four feet MSL may require alteration of the current 
drainage plan for the Lake Earl Basin. This, in turn, may harm 
downstream property owners, since the drainage conditions 
downstream have changed. These issues must be studied and 
satisfactorily addressed prior to issuance of a permit to breach 
at a lake level higher than four feet. 
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Comment 23. Higher maximum lake water levels will give less 
buffering for potential flash flooding. The County regularly 
records the highest rainfall per area in the State of California 
and its coast usually receives well over 100 inches of rain 
annually. Higher maximum lake water levels will provide less 
buffer not only for flash flooding due to excessively heavy rains 
but also for times when the Smith River overflows into the 
ancient mouth (channel) flowing into the Lake. This overflow 
from the Smith River almost always coincides with times of 
excessively heavy rains, making emergency breaching difficult 
or impossible. 

G. ADVERSE IMPACTS ON WILDLIFE AND THE ECOSYSTEM 

• 

Comment 24. The proposed action may significantly disrupt 
environmentally sensitive habitat areas surrounding the lakes. 
In its 1991 Findings regarding a virtually identical proposal 
to defer breaching until the lakes reach eight feet MSL, the 
Commission found that: "the proposed project has the clear 
potential to result in adverse environmental impacts to lands • 
surrounding the lakes, such as • . . the significant disruption 
to environmentally sensitive areas." 1991 Findings, at p. 10. 
It goes on to state: 

[A]dequate information and analysis has not 
been presented for the Commission to fully 
assess the potential adverse environmental 
impact to the lands surrounding the lakes of 
waiting to breach the sand bar at 8 feet MSL 
as proposed. For example, the California 
Department of Water Resources has not yet 
completed its hydrological study, no 
extensive biological or habitat studies have 
been performed, and no EIR has been prepared. 

1991 Findings at p. 10. Since the Applicants have failed to 
present any new biological or habitat studies, or to prepare an 
EIR. and because the hydrological study has never been completed 
and/or released, the Commission's previous finding that it has 
been presented inadequate information and analysis to fully 
assess the potential adverse environmental impact of waiting 
to breach the sand bar at eight feet MSL applies equally to this 
permit Application. 

F\3777\57016.002 
172182.LA1 T73 .. 

Exhibit 27, 1-94-49, page 12 of 28 

• 



.. 

• 

• 

• 

p ROSKAUER 

James Muth 
California Coastal Commission 
August 19, 1996 
Page 13 

Comment 25. The proposal to defer breaching until the water 
level reaches eight feet MSL will likely disrupt the local 
ecosystem which bas developed around the four feet MSL maximum 
lake level. In a Public Notice released by the United States 
Army corps of Engineers in April 1995, serving as a Preliminary 
Environmental Assessment of the effect of water levels on the 
Lake Earl Wildlife Area located on the opposite shore of the 
lakes, the Corps states that "[l]ong-term breaching practices 
carried out over the years, as well as other land uses, have 
cumulatively resulted in the current 'ecological condition' at 
the Lake Earl Wildlife Area." Notice, p. 8, ! 6. In its 1991 
Findings in support of maintaining the lake levels at four feet 
MSL, the Commissio~ reported: 

The whole ecology of the two lakes is 
dependent upon the periodic breaching of the 
sand bar, whether by man or natural forces. 
The salinity levels, the aquatic vegetation, 
and the breeding and migratory patterns of 
the lakes' wildlife and fisheries resources 
are dependent upon the periodic mixing of 
salt water with the mostly fresh water of the 
lakes. 

1991 Findings at p. 8. High water breaching at random water 
levels in the last several years has inflicted serious harm on 
the ecosystem. The proposal to defer breaching until the water 
level reaches eight feet MSL will continue to harm the ecosystem, 
preventing its recovery. Effects on specific species will be 
addressed by specific comments. 

Attached documents: 

U.S. Army Corps of Engineers Public Notice No. 20793N36 
(April 7, 1995). 

David R. Lauck, A Need to More Precisely Define Effects 
of Higher Lake Level Proposed Lake EarlfTalawa 
Breaching Permit (1995). 

Comment 26. The plant and animal communities which inhabit 
the lake and surrounding areas have adapted to and may be 
dependent on a cyclical pattern of breaching at the four foot 
level. This pattern is evident from the wildlife in and around 
the lakes. A Public Notice released by the United states Army 
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Corps of Engineers in April 1995 states that wetland plant 
communities in the Lake Earl area have likely developed to their 
present condition as a result of breaching practices carried out 
over the past 70 to 100 years by land owners. Notice, p. 4, ! 5. 
It is abundantly clear in the record that these plant communities 
did not develop under the high water conditions proposed in this 
permit Application. The attached Comments of Dr. David Lauck, 
which the Water District incorporates in this document, describe 
in detail the destructive effect that high water levels at the 
level proposed in this permit Application would'have had on the 
established plant community. High water levels, such as that 
proposed in this permit Application, likely also adversely affect 
established animal life because of direct and indirect changes in 
their habitat brought about by the change in the breaching 
pattern. 

Comment 27. Breaching is a catastrophic event. The greater 
the surface level of the lakes at the time of breach, the greater 
the catastrophe. A breaching event is catastrophic because it 
causes a sudden and significant change in the lakeshore 
environment. Although some species may be dependent pn such 
fluctuations, normally in biological systems repeated 
catastrophic events are associated with reduced biodiversity. 
There is no apparent reason why the rule would not apply to the 
Lake Earl area. 

The catastrophe increases in both severity and area 
aff-ected as breaching is deferred to a higher surface level. 
The resulting effect of a high water breach may be to reduce 
or eliminate species tolerant of, or even depenqent on, lesser· 
fluctuations in water level. Further, the increased area 
affected may impact populations not affected by a lower level 
breach. In such case, reduced biodiversity would occtir, as· 
populations of species not tolerant would be expected to 
decrease, to be replaced with populations of the fewer species 
tolerant to the greater fluctuations. 

Specific studies on the effect of catastrophic flooding 
on species found in Lake Earl and the surrounding area are not 
known to have been conducted. In the absence of data to the 
contrary, it cannot be ruled out that the proposed action would 
cause significant environmental harm and reduction in 
biodiversity, especially when one considers the steep decline in 
populations of certain endangered species observed in the past 
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several years when high water breaches be~an to occur. See 
comments below. 

Comment 28. Breaching at a lower surface level is less 
disruptive than a breach deferred until the lakes rise to eight 
feet MSL. The Commission's ·1991 Findings state that "breaching 
on February 15, when the lake elevation is at least 5 feet or 
more above MSL, is a preemptive measure to avoid having to breach 
the lakes during the spring and summer months in the event of a 
wet summer • . . as breaching during this time of the year is 
more environmentally disruptive." 1991 Findings, pp. 4~5. By 
deferring breaching until the lake level rises to eight feet MSL, 
the possibility of a spring or summer breaching event is 
increased.· 

H. ADVERSE IMPACTS ON ENDANGERED ANIMAL SPECIES 

Comment 29. several endangered or threatened animal species 
or candidate species which have adapted to and may be dependent 
on a cyclical pattern of breaching at the four foot level may be 
endangered by the proposed action. Many species of anadromous 
fish, including the Tidewater Goby (Eucyclogobius newberryi), 
Steelhead Salmon and Cutthroat Trout, have traditionally been 
found in Lake Earl. The Aleutian Goose (Branta canadensis 
leucopareis) feeds on short grass found alongside the lake. 
The Oregon Silverspot Butterfly (Speyeria zerene hippolyta) 
is dependent on a single plant species found near the lake. 
Notwithstanding the potential adverse effects on diverse species 
with diverse needs, this Application is supported by little more 
than speculation regarding the effects of the proposed change on 
these species. Absent hard evidence that the proposed change in 
lake management level will not harm any of these species, the 
historic cyclical pattern of breaching at the four foot level 
should be continued. 

Comment 30. Lake levels above four feet MSL may threaten 
the Tidewater Goby. Little is known about the Tidewater Goby, a 
small fish that lives in brackish waters associated with lagoons 
and river mouths. The Tidewater Goby is listed as an endangered 
species primarily because much of its habitat throughout 
California has been lost due to degradation by man. Based on 
information provided by the u.s. Fish and Wildlife Service 
sometime prior to 1991, the Commission found that the Tidewater 
Goby was abundant in Lake Earl. The Goby was first found in Lake 
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Earl in 1981 on the northeast si4e of Lake Earl and reported 
again in 1984. 

However, subsequent studies indicate that the Goby has 
been reduced or eliminated from the lake in subsequent years. 
In a study conducted in 1990, the Department (Monroe) was able 
to count only two Gobys (one confirmed), which were found in the 
narrows. In 1993, a survey of Lakes Earl and Talawa for the 
Tidewater Goby (Salamunovich) found no specimens. 

.. 

• 

This apparent steep decline in Tidewater Goby 
population corresponds to a period during which breaching was 
deferred until lake levels reached flood proportions, suggesting 
a· possible link between high lake levels and the population 
decline. Possible reasons for the association include a reduced 
influx of saltwater into the lakes because of less frequent 
breaching episodes, shoreline erosion and rotting vegetation 
caused by increased lake levels degrading the water quality of 
the lakes, and/or the increased current of high water breaches 
sweeping the Gobys into the ocean. Notwithstanding a lack of • 
information about the Goby's survival needs and the apparent 
sharp decline in Goby populations during a period of high water 
breaches, the Applicants have failed to study the effect that 
their proposal to increase the lake level by four feet before 
breaching would have on the Goby. In reviewing the problem, Anne 
Henderson-Arzapalo of the United states Fish and Wildlife · 
Service, National Fisheries Research Center, stated, "I really 
can't predict what impact increased water levels and decreased 
salinities will have on most of these fish (including the Goby) 
without additional fish population and water quality 
information." Letter from Dr. Anne Henderson-Arzapalo of the 
United States Fish and Wildlife Service to Thomas Resch dated 
March 4, 1992. ·until the reason(s) for the decline in Tidewater 
Goby population is ascertained, and evidence is found that a 
higher breach level would not adversely impact that population, 
the Commission cannot find that the proposal to increase the 
maximum lake level will not adversely affect the Tidewater Goby. 
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David A. McLeod (October 3, 1991). 
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Tidewater Goby Survey of Lakes Earl and Talawa for the 
Pacific Shores Subdivision EIR by Tim Salamunovich of 
Thomas R. Payne & Associates dated June 14, 1993. 

Pacific Shores Property owners Association, Fish and 
Wildlife Documentation, Lake Earl and Lake Talawa, Del Norte 
county (March 1992). See Comments by Dr. Anne Henderson
Arzapalo of the u.s. Fish and Wildlife Service at pp. 1-4 
and studies on the Goby included immediately after 
Ms. Henderson-Arzapalo's letter. 

Comment 31. Deferring breaching until the lake level rises 
to eight feet MSL may adversely affect anadromous fish that 
inhabit Lake Earl but migrate to sea. Anadromous fish hatch in 
freshwater, migrate to sea for much of their lives, and return to 
freshwater to reproduce. The 1991 Findings state: "The periodic 
breaching of the sand bar allows the seasonal entry of ocean 
waters into the lakes and allows migratory fish to enter and 
leave the lakes." 1991 Findings, at p. 8. The migratory 
patterns of anadromous fish obviously require an open passage 
from fresh water to the sea. 

In 1975, the Department counted 14 species of 
anadromous fish in Lake Earl. Included in the population was the'. 
King Sa~mon, Silver Salmon, Steelhead Salmon and Cutthroat Trout. 
Natural Resources of Lake Earl and the Smith River Delta, Natural 
Resources of Lake Earl and the Smith River Delta, California 
Department of Fish and Game (March 1975). Each species has 
different migration habits. 

King Salmon usually migrate to sea at an early age. 
Silver Salmon usually stay in the lake for two years after 
hatching before migrating to sea. Cutthroat Trout and Rainbow 
Trout may or may not run to sea. Cutthroat Trout that run to sea 
are known as Steelhead Salmon. In July 1996, the National Marine 
Fisheries Service proposed listing as threatened steelhead runs 
in Coastal Northern California. This includes the Lake Earl run. 

When the Department did its survey in 1975, it had been 
at least 50 years since the practice of regularly breaching the 
sandbar whenever the lake level rose to approximately four feet 
MSL. Therefore, it should be clear that four foot MSL is 
conducive to those species. However, fish surveys conducted in 
recent years when only infrequent high water level breaches were 
performed counted few, if any, indiv~duals of these species. 
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The impact of deferred breaching is obvious. 
Addressing the breaching of Lake Earl, Anne Henderson-Arzapalo, 
of the u.s. Fish and Wildlife Service, National Fisheries 
Research Center, states: "Obviously, the species which get their 
recruitment from the ocean (flatfish, salmonids, and the herring) 
will be adversely affected if the ocean access is blocked." 
Letter from Dr. Anne Henderson-Arzapalo to Thomas Resch dated 
March 4, 1992. 

In 1992, Jim Waldvogl, Fishery Biologist and Sea Grant 
Advisor of the University of California, wrote a letter to the 
Army Corps of Engineers. In his letter he states, "It is 
imperative that L~ke Earl be opened to the ocean twice each 
winter for the survival of its anadromous fish stocks. The exact 
timing is not presently known, but a reasonable time would be 
January to mid-February for adult in-migration and March-April 
for juvenile out-migration. . . • [P]lease make the anadromous 
fish runs in the Lake Earl system a high priority; it may already 
be too late." 

Yet, the proposed action would both reduce the 
frequency of breaches from historic levels and may result in 
improperly timed breaches. Under the circumstances, th~ proposal 
to alter and reduce the breaching schedule cannotbe found to 
have no adverse impact on these species, absent scientific 
evidence to the contrary. 

f\3777\57016.002 
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Recent information on anadromous fish in Lake Earl includes: 

Army Corps of Engineers Public Hearing in re Permit 
Application Transcript (August 1995), Minutes of August 1995 
Meeting in Crescent City, California, at pp. 14-16. James 
Waldvogl is the Area Marine Advisor for the University of 
California, Sea Grant Extension Program. If further 
information is required, Mr. Waldvogl can be contacted at 
the following address: 

Jim Waldvogl 
Area Marine Advisor 
University of California 
sea Grant Extension Program 
981 H. Street 
Crescent City, CA 95531 
Telephone (707) 464-4711 
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Pacific Shores Property Owners Association, Fish and 
Wildlife Documentation, Lake Earl and Lake Talawa, Del Norte 
County (March 1992). See Comments by Dr •• Anne Henderson
Arzapalo of the u.s. Fish and Wildlife Service at pp. 1-4 
and studies on fish species in Lake Earl counted by the 
Department in 1975. 

crescent City Triplicate, "Steelhead Endangered, Northern 
California Fish could Join Threatened List" (July 31, 1996). 

comment 32. The proposed increase in the lake level to 
eight feet MSL will flood most of the feeding grounds created for 
the Aleutian Goose. Creation of migratory feeding grounds for 
the Aleutian Goose (Branta canadensis leucopareis) was cited as 
one of the main purposes for the establishment of the Lake Earl 
Refuge on the south shores of Lakes Talawa and Earl~ These geese 
feed primarily in short grass areas which are usually grazed by 
cattle. Most of the grass areas within th~ Refuge are flooding 
and not available for feeding when the water reaches six to seven 
feet. At higher water levels, the geese will then move to nearby 
farms at higher elevations. In the last several years, when high 
water levels occurred due to deferred breaching, migrating geese 
did not feed in the area due to high lake water levels. Springer 
has stated that the geese are opportunistic and will go to 
available food sources; however, the farmers are not always 
appreciative of the geese populations feeding on their grazing 
lands. Since the Refuge was formed in part to accommodate as 
many geese as possible, then they should do so until Department 
has purchased other lands for this feeding purpose. 

Comment 33. Deferring breaching until the lake level rises 
to eight feet MSL may destroy habitat required by another 
threatened species, the oregon Silverspot Butterfly. The Oregon 
Silverspot Butterfly (Speyeria zerene hippolyta) was listed as a 
threatened species with critical habitat in 1980. u.s. Fish and 
Wildlife Service (1980). The butterfly was not known to exist in 
California until the Lake Earl population was discovered sometime 
after 1980. Hammond. The coastal dunes around Lake Earl is an 
important site for the butterfly, because viola adunca and viola 
lanqsdorfii, violets which are the only known food source for the 
butterfly larvae, are found there. 

The butterfly appears to feed only on violets found in 
lowlying areas. Violet plants on higher dune areas may not be a
suitable food source because the plants bloom, seed and then 
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~ither by early summer, prior to the larvae hatching. Shaw and 
Wiseman (1992). In 1993, Dr. David Lauck, of Humboldt State 
University, visited the site and also qbserved many plants badly 
withered as early as June, in spite of the considerable rainfall 
late in the season of that year. In 1994, he observed that many 
of the plants had withered considerably by late May. Apparently 
for this reason, the best butterfly habitat was found in the 
depression immediately to the north of Lake Talawa. Many violet 
plants in this area were flooded during the summer of 1991. Low 
populations of butterflies occurred in 1992. Io. 1993, after low 
summer,lake water levels in 1992, populations increased. 

The decline of Oregon silverspot in 1992 due to 
flooding of plants during the high waters of the summer of 
1991 suggests the harmful effects of high summer waters on 
the federally listed butterfly. Likewise,·the fact that high 
populations were found in 1993 after low summer lake water levels 
indicate that historic lake levels are more advantageous to the 

• 

butterfly. This is confirmed by studies conducted by Hammond on • 
state Parks land immediately to the north of Lake Talawa. 
Hammond observed: 

During much of February 1992, the lake level 
was at 9 feet or more. ~Much of the violet
silverspot habitat on the state Parks land 
was submerged under water for over a month. 
This flooding appears to have killed nearly 
all silverspot larvae in this area. • . • 
If the Lake Earl silverspot population was 
completely confined to the habitat on State 
Parks land, it probably would have been 
exterminated in 1992 due to the lake 
flooding. 

Hammond, p. 12. Shaw and Wiseman conclude that water levels 
must be kept lower than six feet MSL if butterfly habitat is not 
to be adversely impacted. 

Even if there was no evidence supporting maintenance of 
lower water levels, the proposed action should not be approved. 
since the Oregon silverspot has successfully succeeded during the 
75+ years of breaching the lake at low water levels, why would a 
change in lake water levels be appropriate with a lack of 
information to confirm beneficial results? Since the butterfly 
is federally listed as a threatened species, the proposed action 
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cannot be justified absent data that it would not harm the 
butterfly and its habitat. 

Available studies of this species are as follows: 

Hammond, Field Survey of Habitat for the Oregon 
Silverspot Butterfly (Speyeria zerene hippolytal in 
curry county, Oregon and Del Norte county, California 
(1992) (see in particular pp. 11-12). 

Shaw and Wiseman, Survey of Habitat for the Oregon 
Silverspot Butterfly in the Pacific Shores Subdivision, 
Del Norte County, California (1993). 

I. ADVERSE IMPACT ON PLANT SPECIES 

Comment 34. Past high water levels caused by deferred 
breaching have resulted in large scale tree kills. In January 
1992, a tree survey of chorioallantois of Lakes Talawa and Earl 
found that 233 sitka spruce, 754 alder and 4 lodgepole pine were 
killed by high water during the summer of 1991 and up to the time 
of breaching in 1992. Core samples indicated some of these trees 
were over 75 years of age. This survey did not include the kill 
of several thousand willows, some probably rare and deserving of 
protection status. While it is unclear whether the cause of 
death was from the high waters themselves or the resulting change 
in salinity caused by the high water, the effect is the same: 
long established trees were killed in mass when submerged by high 
waters. What evidence do the Applicants have to show that more 
trees will not be killed by similar high water, especially during 
the summer, if their proposal is accepted? Absent hard data 
proving no adverse effect, any attempt to raise the lake level 
above its historic four foot MSL level should be rejected. 

supporting evidence: 

Pacific Shore Property Owners Association, Tree Report: 
Lake Level seven Feet Eight Inches (MSL) (January 1992). 

Pacific Shore Property owners Association, Tree Report: 
Lake Level Three Feet (June 1992). 

Letter:- Scott R.J. Feller (Professional Forester, State of 
California) to Pacific Shores Property Owners Association 
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dated September 29, 1992, regarding.age of trees and cause 
of death in and around the shores of Lake Earl-Lake Talawa. 

Videos and pictures supporting the reports were taken at the 
time, and are availabl~ upon request. 

Comment 35. Breaching at water levels above four feet MSL 
may harm endangered, threatened and candidate plant species. 
In a 1992 communication to the Army Corp of Engineers, Wayne s. 
White of the United States Fish and Wildlife Service states that· 
a number of endangered, threatened and candidate species occupy 
coastal dune ar~as, and could be affected by breaching activities 
at Lake Earl. These species include the following: two 
Category 2 candidate plants, Thurber's reedgrass (Calanagrostis 
crassiglumis) and Valley sagittaria (Sagittaria sanfordii), 
Wolf's evening primrose (oenothera. volfil), a Category 1 
candidate species, and sand phacelia (phacelia argentea), 
a category 2 candidate species. 

• 

Comment 36. Increased salinity in the lakeshore soil caused • 
by an increase in maximum water levels may harm or eliminate 
Thurber's reedgrass. In his 1992 communication, Mr. White states 
that Thurber's reedgrass would be adversely affected by 
increasing salinity in the lakes. If Thurber's reedgrass is so 
close to the waterline as to be affected by salt water, would not 
this species be submerged by high water levels, and would not 
this species be killed by high water levels during the summer 
months? In contrast, for it to be present, this species has 
apparently not been adversely affected by breaching at the four 
foot level over the past 75+ years. 

Comment 37. Saltwater intrusion caused by the proposed 
action may destroy the habitat of the Valley sagittaria. In 
1991-1992, deferred breaching caused overflow of saline waters 
from the lagoons into nearby Lake McLaughlin, an independent 
freshwater lake and the major known site for the Valley 
sagittaria in the area. The Valley sagittaria is highly 
sensitive to salt. This ill-thought action damaged or destroyed 
this freshwater habitat. If the prior high water level breaching 
made this species extinct in the area, the continued saltwater 
intrusion caused by the proposed action might. This issue must 
be studied and resolved prior to consideration of the proposed 
action. 

F\3777\57016.002 
172182.LA1 T73 

Exhibit 27, 1-94-49, page 22 of 28 

• 



-. 

• 

• 

• 

---- -----~-------------------------------

p ROSKAUER 

James Muth 
California Coastal Commission 
August 19, 1996 
Page 23 

Comment 38. Erosion caused by the proposed action may 
reduce or eliminate Wolf's evening primrose by destroying its 
habitat. Wolf's evening primrose is mostly found on the back 
side of the fore dunes on the north side of Lake Talawa, which 
have remained relatively stable during the 75+ years of breaching 
at low levels. These dunes which were badly eroded during the 
1992 breaching at high water levels, and continued high water 
breaches have washed many of these dunes away. It is virtually 
certain that this species is being severely damaged, since high 
water level breaches have washed significant portions of its 
habitat away. The Applicants do not appear to have studied, or 
even considered, the effect of high water level on Wolf's evening 
primrose. Until the Applicants can prove that the proposed 
action will not harm this species, breaching should not be set 
at higher levels than ~he historic 1900-1987 practices. 

Comment 39. Erosion caused by the proposed action may 
destroy the habitat of the sand dune phacelia. The largest local 
population of the Sand dune phacelia is located on the back side 
of the fore dunes just south of Lake Talawa. This area was also 
badly eroded from the high waters of 1992. It is likely that 
this erosion also damaged this species.by eliminating its 
habitat. The Applicants do not appear to have considered, let 
alone studied, the effect of high water level on the Sand dune 
phacelia. Until the Applicants can prove that the proposed 
action will not harm this species, breaching should not be set 
at higher levels than those conducted between 1900-1987. 

comment 40. In contrast to the potentially harmful effect 
of the proposed action, the above plant species clearly survived 
regular breaching at the four foot level. Since all of the above 
species of plants were present and therefore did survive 75+ 
years of breaching practices at around the four foot level, why 
should higher lake levels be set for breaching? The Applicants 
do not appear to have taken advantage of the high water levels at 
breaching time in 1988 and 1992 through 1996 to study this. 
Absent evidence that these species will survive better at these 
higher water levels for breaching, the lake management level 
should be reconfirmed at four feet MSL. 

comment 41. The Applicants have failed to consider possible 
effects on the proposed action on the Sago pondweed. The above 
referenced 1992 communication by Wayne s. White of u.s. Fish and 
Wildlife states, "The breaching may adversely affect the 
production of sago pondweed in the Lakes. The pondweed is an 
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extremely important food source for waterfowl in the Lake." What 
are these adverse affects? Higher water level breaches have more 
catastrophic effects on the environment; what is the effect of 
this on the Sago? Does Sago pondweed grow better in warmer or 
cooler waters? Does the volume of water have an effect on the 
water temperature? Does the pondweed thrive at lower water 
levels during the summer after breaching? Might production of 
Sago pondweed decrease with larger volumes of water during the 
summer? The answers to these questions are unknown. However, 
it is known that Sago pondweed has survived in the lakes over the 
last 75 years when the lakes were breached at or about four feet 
MSL. Absent data to the contrary, the lakes should continue to 
be managed at the four foot MSL level. 

J. THE APPLICANTS HAVE FAILED TO JUSTIFY THEIR PROPOSED ACTION 

• 

Comment 42. It is not clear from the proposal why a higher 
lake water level before breaching is more desirable. Applicants 
have failed to show why the historic lake management level should 
be changed, and have failed to show that raising the maximum lake • 
level to eight feet MSL will be an improvement over the historic 
breaching level. Just stating that this will improve habitat or 
be beneficial to a particular species is not enough. Precise 
reasoning needs to be presented and documented. If the 
Applicants are concerned about the adverse impacts of the higher 
level emergency breaches that occurred in the last several years, 
these concerns are better met by restoration of the lakes to 
their historic levels breaching at four feet MSL. 

comment 43. The Applicants have failed to present any 
studies that analyze the potential impacts of the proposed 
breaching at high lake water levels. Absent conclusive evidence 
that the proposed action will not adversely impact the natural 
and human environment, it must be rejected. 

Comment 44. The Applicants lack a management plan for their 
proposed action. In 1988 the Department submitted a management 
plan for the Lake Earl Wildlife Refuge located on the southern 
side of the lakes. This,plan was never instituted, and seven 
years later there is still no management plan. Why should the 
public trust the management of Fish and Game to do proper 
investigation during this interim permit period, when they have 
failed to complete a management plan for their own property? Why 
should they dictate water levels while lacking proper information 
and plans to make sound judgment? Should not a management plan 
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for the Refuge be approved before a permit for breaching is 
considered? 

Comment 45. The Applicants have failed to present a plan to 
monitor the foreseen and unforeseen impacts of their proposed 
action on the natural and human environment. Assuming that the 
Applicants were able to show that the proposed action will not 
adversely impact the natural and human environment and had a 
management plan to implement it, they have failed to present a 
plan to monitor the impacts of their actions to insure that 
unforeseen impacts do not occur. The type of monitoring should 
be stated and complete procedures for the monitoring outlined. 
Monitoring should include changes in endangered species, changes 
in overall biodiversity, major population changes in species, 
changes in general habitat, and adverse impacts on humans, 
landuse, infrastructure and private property. 

Comment 46. Since at least some damage can be shown by high . 
lake water, an EZS should be developed to more clearly define the 
full effects of high lake.levels. Since the present fauna and 
flora of the area have primarily developed and have survived 
during 75+ years of breaching at lower lake levels, since human 
uses have also developed at these lower lake levels, and since 
this proposal would institute a different set of environmental 
influences, an EIS should be required. This may realistically 
occur in the next several years. Congressman Frank Riggs has 
introduced a bill to fully fund a complete EIS of the Lake Earl 
basin to be conducted by the federal government. To approve 
alteration of the historic lake level prior to completion of the 
EIS would be improvident. · 

Comment 47. The "no project11 alternative is not an 
acceptable and environmentally sound alternative and does not 
satisfy the concerns set forth above. In 1991, the Commission 
found that "allowing the lakes to naturally breach themselves 
would not be advisable at this point of time." 1991 Findings, 
p. 12. It further notes that: 

The California Department of Fish and Game's 
policy is that wetland quality should not be 
favored over wetland quality, and has 
determined that relying solely on a natural 
breaching at this point in time would result 
in extremely high lake levels and have a net 
detrimental effect on wetland and wildlife 
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values. The Commission therefore finds that 
allowing the lakes to naturally breach 
themselves is simply not an acceptable and 
environmentally sound alternative as it would 
result in significant public health and 
safety problems and result in diminished 
wetland and wildlife values. 

1991 Findings, p. 13. Because reverting to a natural breaching 
scheme after 75+ years of managed breaches at the four foot MSL 
level would destroy the ecosystem that has developed, i~ must be 
rejected. · 

K. CONCLUSION 

Comment 48. The facts have not changed since .1991 when the 
commission last considered an interim permit application; 
therefore, the decision should not change. In 1991 Findings 

• 

regarding a virtually identical proposal to defer breaching until • 
the lakes reach eight feet MSL, the Commission found that "the 
proposed project has the clear potential to result in 
adverse environmental impacts to lands surrounding the lakes, 
such as . • . the significant disruption to environmentally 
sensitive areas." 1991 Findings, at p. 10. It further found 
that: "(A]dequate information and analysis has not been presented 
for the Commission to fully assess the potential adverse 
environmental impact to the lands surrounding the lakes of 
waiting to breach the sand bar at 8 feet MSL as proposed." Id. 

In 1991, the commission prefaced approval of the last 
interim on breaching whenever the water level rises to four feet 
MSL. In rejecting a proposed eight foot MSL request, it.found 
that: 
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The fact remains that adequate information 
analysis has not been presented for the 
Commission to fully assess the potential 
adverse environmental impacts to the land 
surrounding the lakes of waiting to breech 
the sand bar to eight fee MSL as proposed. 

The Commission therefore finds that 
additional hydrological and biological 
studies and analysis are necessary under the 
Coastal Act to fully assess the project's 
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potential adverse environmental impacts to 
the land surrounding the lakes. Until these 
additional studies have been completed and 
until all of the outstanding environmental 
issues ·have been formally analyzed, the 
commission cannot find that the proposed 
breaching of the sand bar when the lake is at 
eight feet MSL is consistent with the Coastal 
Act Sections 30230, 30231, 30240, 30241, 
30242 and 30253 as it is impossible to fully 
assess the project's potential adverse 
impacts to biologically productive wetland 
areas, environmental sensitive habitat areas 
and agricultural lands which surround the 
lakes. 

The Commission finds that the breaching 
program would be consistent with the coastal 
Act if the sand bar were breached when the 
lake level reaches four feet MSL instead of 
eight feet MSL. Breaching the sand bar at 
four feet MSL is consistent with the above
referenced sections of the Coastal Act as it 
serves to maintain the elevation of the lakes 
at a level which has existed for the past 75 
to 100 years and as it avoids the flooding of 
additional wetland, environmentally 
sensi1:ive, and agricultural lands. .;. 

Since the 1991 decision, the Applicants have failed to 
present any new biological or habitat studies, or to prepare an 
EIR in support of their proposed action. In contrast, the Water 
District is presenting considerable new evidence that supports 
the Commission's previous decision to approve breaching at the 
four foot MSL level. Finally, a hydrological study of the lakes 
by the Californian Department of Water Resources, which in 1991 
had not been completed, still has not been completed and/or 
released. For all of these reasons, the Commission's previous 
finding that it has been presented inadequate information and 
analysis to fully assess the potential adverse environmental 
impact of waiting to breach the sand bar at eight feet MSL 
applies equally to this permit Application. Therefore, the 
Commission should reaffirm the rationale of its prior decision 
and make approval of the project contingent on a special 
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condition that breaching occur whenever the lake level rises 
above four fool MSL. 

As a public agency charged with protecting the 
interests of its constituents, the Water District has carefully 
considered all aspects of this issue before drafting these 
comments. The Water District respectfully requests that the 
commission carefully consider t~e comments in their entirety 
prior to action on the proposed action. r 

Enclosures 

cc: Robert D. Pearson 
Thomas Ryan 
Ward L. stover 

' Respectfully, 

JAMES M. WAKEFIELD 
District Counsel 
on behalf of the 
Pacific Shores Subdivision 
California Water District 

(via u.s. Mail wjout enclosures) 
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Biological Evaluation 
for 

Breaching the Sandbar at Lake E 

I. Background 

Project Area Location and Weather 

EXHIBIT NO. 9 

APPLICATION NO. 

1-97-76 

Lake Earl is a coastal lagoon located in Del Norte County (County), California, eleven 
miles south of the Oregon border. The County coastal area has an annual average rainfall of80 
inches. Individual storms may drop. several inches at a time and may cause a rapid rise in Lake 
Earl. Rain may fall any time of th~ year, although most rain falls in December, January and 
February. Temperatures are moderate throughout the year. 

Summary of Coastal Lagoon Biological Function 
Estuarine ecosystems are extremely complex systems. The fish and wildlife must be 

adapted to living in both fresh water and saline conditions. The species that inhabit coastal 
lagoons have evolve over thousands of years in the estuarine conditions with the periodic opening 
and closing of the lagoons. Populations that inhabit a particular lagoon are adapted to the unique 
cycles of that specific ecosystem. Examples of species particularly adapted to estuarine lagoon 
life include sego pond weed, widgeon grass, sturgeon, tidewater goby, salmon, and starry· 
flounder. 

Pre-Project Breaching History f~r Lake Earl 
A history of the natural breaching of the Lake Earl sand bar (bar) is unknown. There were 

no records kept on the natural functioning of Lake Earl. The Crescent City Herald reported the 
water elevation at 10 to 12 feet in the lagoon during January, 1856 (Crescent City Herald, 1856). 
Artificial breaches occurred as early as the 1873. The bar was commonly breached artificially by 
the 1880's (Crescent City Courier articles, 1873, 1874, 1876, 1877, 1878), although how often or 
at what elevations is unknown. The lagoon has been artificially manipulated over the last three 
decades and probab!y for much longer. County records specify breaching dates back to 1969, but 
records ofbreaching elevations·were not kept until the mid-1980's. The County was the principal 
operator breaching the bar by the 1970's and obtained a 10 year Department of the Army Corps of 
Engineers (Co~s) permit in 1977 to breach the bar whenever the lagoon reached four feet msl. 
Although the permit allowed a breach at four feet, the bar was commonly breached at around six 
feet msl (Ernest Perry, County Community Development Department, personal communication, 
1997). 

In 1986 the County requested an extension of the 10 year permit, but the Corps declined 
to extend the it unless the County compleied an environmental impact statement. The County did 
not initiate environmental documentation and the lagoon rose to between eight and 1 0+ feet each 

1 



year from 1987 and 1995. When the lagoon reached approximately 10 feet msl, and flooded 
roads and threatened to flood wells, the County declared a state of emergency, supported by the 
California Office of Emergency Services. The Corps then issued an emergency permit to breach 
with each declared state of emergency. The declared emergency commonly arose late enough in 
the rain period that sufficient runoff was not available to recharge the lagoon after the breach. 
The lagoon commonly remained as low as 2 feet msl, or lower, until the beginning of the 
following rain season, eight or nine months later. The impacts of extreme low water in the lagoon 
during the years that it was breached under a declaration of emergency are briefly mentioned later 
in the report. 

n. The Project 
. . . . 

Proposed Project 
The proposed project is the extension of a Corps permit to artificially breach the bar, 

separating the coastal lagoon known as Lake Earl and Lake Talawa (collectively known as Lake 
Earl) from the Pacific Ocean. Bleaching will occur between September 16 and February 15 when 
the lake rises above 8 feet mean sea level (msl). The bar may be breached on February 15 if the 
lake is at, or above, five feet msl on that date. The bar will not be breached between February IS 
and September 16. This proposal is a minor modification from the existing permit. and moves the 
project time frame outside of the recognized western snowy plover breeding season by moving 
the beginning date from September 1 to September 16. 

A number of variables, including rainfall, runoff, longshore currents, tides and wind affect 

•,t 

• 

the rate of rise of the lagoon and the height of the bar. The number of variable makes it • 
impossible to determine when or how often the lagoon will rise to levels that threatened roads, 
wells or existing occupied development. The average annual number of breaches has varied over 
the years. One to three breaches per year, depending on rainfall, is most likely. 

Artificial breaching is accomplished by digging a channel from the base of the bar on the 
ocean side into the surf zone with a bulldoz;er~ The bar is then notched to a level just slightly 
lower than the water level in the lagoon so that the water erodes a drainage channel through the 
bar. · 

m. EXISTING CONDmONS 

A. Topography and Soils 
Lake Earl is located on the Smith River plain which was submerged about 25 million years 

ago. Ocean currents and wave action smoothed sediments into a flat submarine plateau. The 
coastal platform remained more or less supmerged until recent times when it was uplifted. 
Underlying the soils of the Smith River plain is the Battery formation which is about 35 feet thick 
and has a high water yielding capacity. Beneath the Battery formation, the fine grained St. 
George formation is fairly impervious to water. There is little variation of true soils in the 
floodplain. The substrate west of the lake is sand, generally in the form of dunes. The foredunes 
are moving, but the back dunes have stabilized with a cover of grass, shrubs and some trees. The 
low areas between the dunes are wetlands that have accumulated thin deposits of organic matter . 

• 
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The substrate within the floodplain has a higher clay component to the east. A slightly raised 
coastal terrace exists to east of the lagoon. The soils on the east side of the lagoon are sandy clay 
Talawa and Timmons soils. The Talawa soils are on lower areas close to the lagoon and support 
marshes, swamps and wet pasture. The Timmons soils are on the elevated coastal terrace and 
support higher pastures. The Lake Earl floodplain varies from sea level to approximately 12 feet 
msl (Corps, 1971). With the exception of the dunes along the beach that create the barrier, of 
which the bar is part, the floodplain in nearly flat. The breach area is a barren, narrow sand bar 
approximately 300 feet wide when the lagpon surface is at eight feet. 

B. Hydrology of the Lake Earl Coastal Lagoon Area 

Lake Earl is an estuarine coastal lagoon. A coastal lagoon develops in the nearly flat 
floodplain of a stream at the point .. where it enters the ocean. Longshore currents, tidal action, and 
wind deposit sand along the beach and in the stream mouth. The stream, because of its low 
gradient, does not have the energy to carry away the sand. Tide and wind push the sand along the 
beach up into dunes and form a bar across the mouth of the stream. The bar grows upward along 
with the dunes and dams the stream so that a water body, the lagoon forms. Runoff from the 
watershed accumulates and rises behind the bar until it overtops the dam. The rise may take 
weeks, months, or even years, depending· on variables such as size of the watershed, quantity and 
periodicity of rainfall, rate and quantity of runoff, rate of evaporation and height of the bar. The 
energy of the fall of the water over the bar, when it overtops, erodes a channel through the dam to 
allow the water to flow ever more quickly from the lagoon to the ocean. Erosion continues until 
the water in the lagoon and in the ocean reach equilibrium. During the period that the bar remains 
open there is a mixing of ocean salt water and stream fresh water within the lagoon. Also during 
this time, fish and other estuarine related organisms move freely between the ocean and the 
lagoon. The mouth of the lagoon remains open until ocean currents and tides again overcome the 
stream flow with sand deposition. Resealing of the mouth may take hours or months, but once 
sealed, the cycle begins agajn. When the lagoon is closed and the inflow of water is from streams, 
salinity declines as the volume increases an large areas of the lagoon may become relatively fresh. 
When the lagoon is open to the ocean large areas of the lagoon may have a salinity similar to that 
of pure sea water. The variation from lightly brackish conditions to saline condition are important 
to a number of organisms in. the ecosystem. As an example, the influx of salt water for short 
periods maintains the doipinance of sego pond weed, a major waterfowl food plant. Sego pond 
weed tolerates salt intrusion better than other species that could out compete it in fresh water. 
However, it does not do well when there are-prolonged periods of high salinity. There is 
similarity in the functioning of all coastal lagoons, but each lagoon has its specific set of variables 
and specific dynamics. It is important that the lagoon maintain the exchange of salt and fresh 
water in a manner similar to the naturalipnctioning of the lagoon. 

The Lake Earl watershed is approximately 32 square miles. The major streams that flow 
into it are Jordan and Yonkers creeks which flow from the east. The water surface of the lagoon 
varies from 2,191 acres when the water surface is at two feet msl to 4,820 acres when the water 
surface is at 10 feet msl. The flood plain of the lagoon is even larger and under natural conditions 
the water surface has the potential to rise as high as 12 feet msl (U.S. Army, 1971). The acreage 
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the lagoon would cover at that elevation is unknown, although it appears from the flood mapping 
in the 1971 Corps study (U.S. Army, 1971) that it would be substantially more extensive than • 
when the lagoon is at 10 feet msl. Tlie volume of water in Lake Earl varies from 6,500 acre-feet 
at 2 feet ms1 to 34,559 acre-feet at 10 feet msl. A wetted shoreline of 19 miles exists when the 
water is at 2 feet msl, increasing to 58 miles when the water is at 10 feet msl. 

Rainfall may be heavy in Del Norte County and Lake Earl may rise rapidly. The lagoon 
rose from 4.5 feet msl to 10.1 feet ms1 during a major rainstorm between January 15 and 27, 
1971. The rise of nearly .5 feet per day was entirely from runoff within the lagoon watershed 
(Corps, 1971). The rate of rainfall is important to understand in relationship to the fact that storm 
conditions inhibit the ability to get to the mouth of the lagoon and cut a breach. 

Essentially, all of the groundwater in the' Lake Earl area is stored in the Battery formation. 
Existing wells draw water from 10 to 3 5 feet (University of California, 1966). The water table in 
the vicinity of the lagoon is extremely high. It surfaces and forms ponds in the adjacent sand 
dunes. Although an official delineation ~ not been completed for the dunes area, the National 
Wetlands Inventory (US Fish and Wildlife Service, 1987) indicates a high percentage the low 
areas among the dunes is wetland. Past moq.itoring shows that the water table fluctuates with the 
level of the lagoon (Department ofWater Resources, 1970). 

The Lake Earl floodplain is within the greater Smith River floodplain, which is about 770 
square miles in area. The Smith River may inundate much of the Lake Earl floodplain during 
major Smith River flood events. Such an .. event occurred in 1970 and the Corps studied flooding 
in Lake Earl and the lower Smith River Delta. The Corps study found that construction of flood 
control structures to prevent flooding was economically unwarranted (Corps 1971). The 
Department ofWater Resources concluded that the best method of reducing flood damages • 
without the construction of levees or reservoirs is floodplain management (Department ofWater 
Resources, 1970). Floodplain management c~ include regional planning, land use zoning, and 
building regulations. 

C. Plant and Animal Communities 
The lowest area of the lagoon floodplain is perennial aquatic bed. Submergent vegetation 

within the lagoon is dominated by sego pond weed and widgeon grass. Eighteen species of fish 
inhabit the lagoon, including chinook and coho salmon, steelhead, coastal cutthroat trout, white 
sturgeon, starry flounder and tide water goby (David McLeod, personal communication, 1997). 
Higher areas of the floodplain are mudflat; brackish marsh, deep fresh marsh, shallow fresh marsh, 
wet meadow, hardstem bulrush marsh, ~llow swamp, red alder swamp and wet pasture, 
Adjacent habitats are wet pasture, upland pasture, spruce and redwood forest, stabilized sand 
dunes, moving sand dunes and coastal beach (DFG, 1988). Over 250 bird species and more than 
40 mammal species inhabit the lagoon and the adjacent floodplain. An annual average of nearly 
three million water-associated bird-days use have been recorded at Lake Earl (Monroe et al., 
1975). Waterfowl and shorebirds are particularly abundant. Peregrine falcon, Cooper's hawk, 
red-shouldered hawk, merlin, river otter, mink, raccoon, skunk and a variety of other species 
forage on water-associated birds and small mammals. Occasionally, bald eagles and prairie 
falcons forage at Lake Earl. Meadows provide foraging habitat for northern harrier, red-tailed 
hawk, rough-legged hawk, white-tailed kite, kestrel, and a variety of owls. Large mammals, such 
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as Roosevelt elk, black-tailed deer, black bear and coyote forage in meadows, riparian areas and 
forests within the floodplain and at its edge. The wide biodiversity of the area may be the most 
significant aspect of the biological values of Lake Earl. 

D. Human Disturbance On and Adjacent to Lake Earl. 
The primary human uses of the lagoo~ are hunting, fishing, bird watching, and nature 

study. Hiking and jogging occur on nearby trails. Disturbance to fish and wildlife is minimal . 
• Hunting pressure is high on the dpening weekend of the waterfowl season, then lessens for the 

remainder of the season. The rest of the year the lake is generally quiet. Fishing is common, but 
not a heavy use. Occasionally, there is a kayak or wind surfer on the lagoon. 

Agriculture has been the dominant activity on the coastal platform around Lake Earl for 
over a century and was, historically, one of the principal disturbances to Lake Earl. Dairy farmers 
were artificially breaching the bar as early as the 1870's for the purpose of draining land to 
increase pasture. In the latter part of the 19th century dairy farming was the largest agricultural 
industry in Del Norte County (Bledsoe, 1881). The bar was still being breached for the benefit of 
agriculture in the early 1980's. Most of the private agricultural land immediately adjacent to Lake 
Earl has been purchased by the California Department ofFish and Game (DFG) as part of the 
LEW A, and the bar is no longer being breached for agricultural. However, agricultural activities 
continue to be apart of the activity adjacent to the lagoon. The DFG is enhancing old pastures 
through agriculture for Aleutian goose forage. These pastures are within the floodplain and some 
flood seasonally. Management for short grass pastures which benefit wildlife resources such as 
the Aleutian goose, shorebirds and other wildlife will continue to be an ongoing activity at the 
LEW A. 

Pacific Shores, an undeveloped subdiVision of over 1400 lots, is located on the dunes 
immediately to the north and northwest of the lagoon. Full build-out of the subdivision could 
place essentially 1400 new residences and fartunes along the shore of the lagoon. The level of 
disturbance that may occur as a result of the build-out of the subdivision is unknown, but is 
expected to be substantial. 

E. Adjacent Land Uses 
The State of California owns Lake Earl and the DFG manages both it and adjacent DFG 

lands as the LEW A. The LEW A is about 5,500 acres and is managed specifically for fish and 
wildlife resources. The California Department ofParks and Recreation manages another 5,000 
acres of unclassified park land adjacent to the LEWA on the north and south. Not having been 
classified into a State Park System category (State Park, State Recreation Area, etc.) the area is 
known as the Lake Earl Project. There are hiking trails and a few small "environmental" 
campgrounds on the Lake Earl Project. The majority of use of the Lake Earl Project is passive 
recreation, although during the water fowl season part of the project area is open to hunting under 
a special agreement with the DFG. About 40 acres of private agricultural land remains along the 
northeast shore of the lagGon. Existing, dev~loped residential use occurs at points along the east 
side of the lagoon and to the north of the lagoon. All of the residential development within the 
floodplain is above 10 feet msl. Del Norte County is closing an old landfill site immediately south 
of the lagoon, although the location rna}! continue to function as solid waste transfer site . 

' 
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• The Pacific Shores Subdivision is not only adjacent to the lagoon, and within the 

floodplain, but is also within areas that flood when the lagoon is below 10 feet in elevation. The • 
subdivision was platted in 1963, but is essentially undeveloped. No permanent structures have 
been built. One mobile home has a valid permit but it utilizes a holding tank for sewage, which 
must be pumped and carried to a legitimate disposal site. The water table beneath the subdivision 
is high and the subdivision cannot meet the legal requirements for sewage disposal on site. 

The native Totowa People lived adjacent to Lake Earl when Caucasian settlers first arrived 
in what is now the County. TQlowa village and cemetery sites exist close to, or within, the Lake 
Earl floodplain. The Totowa have concerns about the effect of high water on their cultural sites. 
Major archeological sites have been mapped (Department ofParks and Recreation, 1981), but 
further archeological work may be necessal)'.. . 

• 
ll. THREATENED and ENDANGERED SPECIES STATUS 

A. Status of Threatened and Endangered Species on the Project Site 
There are eight species listed by the Federal government as threatened or Endangered that 

are definitely known to inhabit pr use the area within the flood plain of Lake Earl. They are: 
Common Name :! Latin Name Status 

1. Oregon silverspot butterfly Speyeria zerene hippolyta Threatened 
2. Tidewater goby Eucyclogobius newberryi Endangered 
3. Coho salmon Onchorhynchus kisutch Threatened 
4. Brown pelican Pelicanus occidentalis ca/ifomicus Endangered 
S. Aleutian Canada goose Branta canadensis leucopareia Threatened 
6. Bald Eagle Haliaeetus /eucocephalus Threatened 
7. American peregrine falcon Falco peregrinus Threatened 
8. Western snowy plover Charadrius a/exandrinus nivosus Threatened 

All of these species except the coho salmon were listed by the U.S. Fish and Wildlife Service. 
The coho salmon was listed by the National Marine Fisheries Service . . 

The endangered western lily, Lilium occidentali, occurs within wetlands in the vicinity of 
Crescent City and at Point Saint~eorge just south of Lake Earl. It is not known to occur within 
or immediately adjacent to the project area. 

Oregon Silverspot Butterfly 

The Oregon silverspot butterfly, Speyeria zerene hippolyta, was Federally listed as a 
threatened species in 1980. It is decreasing in population as habitat losses occur. 

"' Distribution and Abundance 
The Oregon silverspot butterfly is historically known from 17 different locations between 

the central Oregon coast and Grays Harbor, Washington. Viable populations of the Oregon 
silverspot butterfly were known only from two Oregon populations at the time of listing (USFWS, 
1982). Since it was listed, stnall populations of Oregon silverspot butterfly have been discovered 
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at several coastal locations north of.Point St. George (about 1.5 miles south ofLake Earl), in , 
California. Populations are isolated throughout the range. The largest and most stable California 
population appears to be loca~d in the dunes on and adjacent to the northern shore ofLake Earl. 
The prime habitat for this population is on the Lake Earl Project and on the Pacific Shores 
Subdivision. The Oregon Silverspot butterfly is distributed throughout the subdivision (Shaw 
and Wiseman, 1992, Alan Barron, personal communication, 1992). . 

The female lays its eggs on the ground or on vegetation near western blue violets, usually 
in late summer. The eggs hatch and the larvae find their way to violets, where they remain in a 
diapause for over-wintering. The following spring the pupae grow for at least a two month 
period then pupate. The adults eclose from early July to early September. The adults are 
dependent upon, forest, brush ~r tall grass for thermal wind protection (USFWS, 1982). 

Habitat Conditions 
The historic habitat of the Oregon silverspot is salt spray-meadows and grassy headlands. 

The most important feature of the habitat is the presence of the western blue violet, Viola adunca, 
the primary larval forage plant. These butterflies may also be foraging on Viola langsdorjii. 
which grows in association with western blue violet at Lake Earl (Hammond, 1992). Populations 
of both Viola adunca and Viola langsdorfli are robust in damp areas north ofLake Earl. The 
adults forage on the nectar of a variety of plants. Some of the more favored species are common 
exotic species such as bull thistle, Cirsium vulgare; tansey ragwort; Senesio jacobaea and rough 
eat's ear, Hypochaeris radicata (Arnold, 1988). The Oregon silverspot butterfly is a weak flier 
and the close proximity of forest and moist open area provides the most favorable habitat 
condition. Grass covered dunes and seasonal dune wetlands around Lake Earl appear to take the 
place of the historically known salt spray meadows as habitat for both the western blue violet and 
the Oregon silverspot butterfly. Water levels in Lake Earl may regulate the moisture in the dunes 
vital to maintenance of healthy western blue violet habitat. Sand dunes without low, wet habitats 
do not support populations of the western blue violet or the Oregon silverspot butterfly. 
Hammond states that it appears that a lake level of 6-8 feet is probably necessary to maintain 
adequate moisture levels in the dunes for western blue violet, at least during some of the winter or 
spring months (Hammond, 1992). Dune hollow willow swamp, beach pine forest stands and tall 
grass occur on and adjacent to the Pacific Shores Subdivision and provide habitat for the adult 
Oregon silverspot butterfly. 

Identified Threats 
The major threat to the Oregon silverspot butterfly is habitat destruction. Salt-spray 

meadow habitat was never common, but was substantially more extensive than it is today. 
Residential, commercial, recreational and agricultural activities have caused a loss of the habitat. 
Introduction of exotic plants, [such as iceplant, Mesembryanthemum chrysta//inum], and 
alteration of the natural fire processes have led to losses ofhabitat critical to the Oregon 
silverspot butterfly (USFWS, 1982). 

The primary threats to the Oregon silverspot butterfly from the proposed project may be 
the extremes oflow or high water in Lake Earl for extended periods of time. Hammond (1992) 
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states that the high water table in the sand dunes is maintained by adjacent Lake Earl and is vitally 
important for providing the moisture required for survival of the violets and the Oregon silverspot 
butterfly. However, he also commented that if the lake rises much higher than 8 feet, it begins to 
flood the lower portions of the sand dune habitat. A constant breach below six feet, may reduce 
the ground water level in the dunes to a point that the western blue violet population will be 
reduced because of dehydration. Shaw and Wiseman found in 1992 that violet patches that had 
been lush in the spring were dry and in poor condition in August (Shaw and Wiseman, 1992). 
The bar was breached on May 5, in 1972, and the water remained extremely low through the 
summer and fall. August and September tend to be the driest months of the year at Lake Earl. 
Extremely low water for extended periods could lead to the degradation or loss of western blue 
violet habitat and a loss of Oregon silverspat•bbtterfly habitat. Allowing the lagoon to rise above 
eight feet will also potentially impact the Oregon silverspot butterfly. Oregon silverspot butterfly 
larvae do not have the mobility to escape rising water and may be adversely impacted if 
populations of the western blue violet are allowed to be inundated for long periods. The natural 
fluctuations of water in a coastal lagoon may provide excellent habitat conditions for Oregon 
silverspot butterfly at times and degrade habitat at other times. A managed breaching program, 
managed for a variety of species may have a similar effect. The USFWS commented that the 
action ofbreaching at eight feet could be perceived as beneficial to the Oregon silverspot 
butterfly, however, regular breaching over a series of years could alter the hydrology of the basin, 
thereby changing the floral composition. While regular breaching over a series of years could 
alter the hydrology of the basin, we do not have a baseline on which to determine what that 
possible alteration may be. 

Tidewater Go by 

The tidewater goby, Eucyclogobius newberryi, was Federally listed as a threatened species in 
1994. 

Distribution and Abundance 
The tidewater goby is historically known from 110 different locations. Twenty six (24%) 

of the localities are considered extirpated and approximately 50 localities are so small or degraded 
that long-term persistence is uncertain. The tidewater goby inhabits coastal brackish water 
habitats entirely within California from Tillas Slough near the mouth of the Smith River to Agua 
Hedionda Lagoon in northern San Diego County (Ballard and Swift, 1996). Tidewater gobies 
have been found at various locations ofLake Earl, in various concentrations and seem to move 
seasonally (Charles Chamberlain, US Fish and Wlldlife Service, personal communication, 1997). 

Habitat Conditions 
The tidewater goby can withstand extreme variations in salinity but prefers brackish water. 

lt is normally found in salinities of 12 parts per thousand (ppt) or less (1/3 sea water) up to 75% 
sea water. Aquatic vegetation is necessary for survival as it provides escape cover from 
predators, although tidewater gobies have been found in sandy areas lacking cover in Lake Earl 
(David McLeod, DFG tiles; Charles Chamberlain, US Fish and Wlldlife Service, personal 
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communication, 1997). It is usuruly collected in water less than one meter in depth. Spawning 
occurs in unconsolidated, clean, coarse sand where the male constructs a burrow in which the 
female lays her eggs. In general, this occurs in spring to mid-summer after the lagoon closes to 
the ocean, at salinities of0-25 ppt (Ballard and Swift, 1996). 

Identified Threats • 
The tidewater goby is a short lived species having an annual life cycle. Species habitat 

restriction, low vagility, and short life span make populations wlnerable to elimination by human 
activities (Swift et al. 1989; unpublished). Threats to the tidewater goby include modification and 
loss of habitat as a result of coastal development and breaching, discharge of agricultural and 
sewage eftluent, increased sedimentation due to cattle grazing, and upstream sediment flows into 
the lagoonal area (Ballard and Swift, 1996). 

With increased development, more wells are dug with the increasing demand for domestic 
water. This results in groundwater overdrafting which decreases the amount of water reaching 
the lagoon which leads to a reduction in the brackish zone, which the goby prefers. 

Erratic fluctuations from breaching result in decreases in habitat which increases the 
chances of predation. Abrupt salinity changes can alter the goby's food supply by causing 
freshwater and marine invertebrates to die depending on which way the salinity change occurs, 
which necessitates recolonization (Dr. Ramona Swenson, personal communication, 1996). 
Breaching can affect the tidewater goby in a variety of ways including stranding in shallow pools, 
leaving breeding burrows above the water level causing desiccation and predation, and 
entrainment of gobies to the ocean. If breached late in the season, the lagoon reforms at a lower 
level causing increased aquatic plant growth which can make lagoon water anoxic (Ballard and 
Swift, 1996). 

Coho Salmon 

The coho salmon, Onchorhynchus kisutch, was Federally listed as a threatened species in the 
Oregon/Northern California Evolutionarily Significant Unit (ESU) in 1997. This ESU extends 
from Punta Gorda (CA) to Cape Blanco (OR). 

Distribution and Abundance 
The coho salmon is an anadromous salmonid species that was historically distributed 

throughout the North Pacific Ocean from central California to Point Hope, Alaska, through the 
Aleutian Islands, and from the Anadyr River, Russia, south to Hokkaido, Japan. Historically, this 
species probably inhabited most coastal streams in Washington, Oregon, and northern and central 
California. In the 1940's, estimated abundance of coho salmon in the Oregon/ Northern California 
ESU ranged from 150,000 to 400,000 naturally spawning fish. Today, coho populations in this 
ESU are very depressed, currently numbering approximately 10,000 naturally produced adults. 
Populations in the California portion of this ESU could be less than 6 percent of their abundance 
during the 1940's (FedeJ;al Register Vol. 62, No. 87). 

Habitat Conditions 
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Coho salmon exhibit a relatively simple 'three year life cycle. Coho salmon enter Lake Earl 
between October and February if the sandbar is open, and spawn from November to February . 
The sandbar at Lake Earl normally blocks migration into Jordan and Yonkers creeks, the principle 
spawning tributaries, for most of the year except winter. Spawning occurs in Jordan and Yonkers 
creeks in gravel deposits in riftles where there are suitable water depths and velocities. Eggs 
incubate for approximately 3 S-40 days, followed by emergence of fry from the gravel. Juveniles 
normally rear in cool fresh water for up to 1 S months, then migrate to Lake Earl or to the sea (if 
the sand bar is open) between March and June. It is unknown to what extent the lagoon serves as 
rearing habitat along with Jordan and Yonkers·creeks. A 18 em. (7 in.+) coho was netted in Lake 
Earl in April, 1989 (DFG unpublished). Coho typically spend two growing seasons in the ocean 
before returning to spawn as three year-olds'(National Marine Fisheries Service, 1996) . 

• 
Identified Threats 

Threats to coho salmon in Lake Earl include modification and loss of habitat as a result of 
coastal development along the lagoon as well as along spawning streams, breaching, discharge of 
agricultural and sewage effiuent, increased sedimentation due to cattle grazing, and upstream 
sediment flows into thelagoonal area. 

Breaching of toe sandbar late in the season can lead to low summer water levels and 
increased aquatic growth, which can make lagoon water anoxic (Ballard and Swift, 1996). 
During low lake levels, water temperatures could be elevated beyond what is preferred by coho 
salmon which could lead to stress, poor condit,ion, and poor survival. Frequent breaching causes 
abrupt salinity changes which can alter the food supply for coho salmon by causing freshwater and 
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marine invertebrates to die, depending on which direction the salinity change occurs, which • 
necessitates recolonization (Dr. Ramona Swenson, personal communication, 1996). It is 
unknown how lack of breaching in drought yeats could affect coho salmon by preventing 
emigration ofjuveniles to the ocean and immigration of adults from the ocean. 

Caliromia Brown Pelican 
The California brown pelican, Pelicanus occidenta/is ca/ifomicus, was Federally listed as 

endangered in 1971 as a result of species decline caused by breeding failure. The primary cause 
of breeding failure, legal use of chlorinated hydrocarbons, has been eliminated in the United States 
and the California brown pelican is now increasing. 

Distribution and Abundance 
The range of the California brown pelican extends from British Columbia to Central 

America. It breeds along coastal California and Baja California and along the Gulf of Cortez. 
The northernmost breeding population occurs on Anacapa Island, along California's central coast. 
After breeding, the California brown pelican may wander either north or south along the coast. 
The California brown pelican is usually a rare to uncommon winter and spring visitors in the 
County, but common on the north coast between August and November. After November their 
numbers in the County begin to decline. The vast majority are gone by early January although 
there are a few that remain around Humboldt Bay and the Crescent City harbor all year in some • 
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years. The abundance of the California brown pelican along the north coast of California in 1997 
is unusually high, probably as a result of the warm conditions caused by this year's El Nmo 
phenomenon. The limitations to recovery of the California brown pelican now occur in the 
breeding areas several hundred miles south of the County. 

Habitat Conditions 
The California brown pelican generally uses offshore areas where it dives for fish and 

roosts on sea rocks or islands. It may also roost on remote beaches or coastal structures and is 
commonly seen around fish processing facilities. Rarely seen on north coast beaches, the 
California brown pelican uncommonly rests on coastal lagoons most years. The use of northern 
California lagoons and Lake Earl has been unusually high this year. The majority of the use at 
Lake Earl is close to the beach near the breach site. 

Identified Threats 
The use of chlorinated hydrocarbon pesticides in the middle decades of this century led to 

the production of thin shelled eggs which did not withstand the rigors of the wild. Although 
hydrocarbon pesticides are now illegal in the United States, there are still problems in southern 
California and parts of the California brown pelican's range outside the United States. Another, 
more recent threat has been related to the failure of the anchovy population, an important forage 
item. Other threats include other toxins, human disturbance at roost sites and potential oil spills 
(DFG, 1992). The California brown pelican is unlikely to be at Lake Earl when artificial 
breaching of the bar actually occurs in December, January or February. Although the likelihood is 
small for a conflict between California brown pelicans and a breach, the possibility remains. Birds 
close to the location of the breach at the time of breaching may be entrained and carried into the 
rough water of the breach. It is likely that birds so entrained would be unable to negotiate the 
rough water in the outflow or surf and would drown. Examples of such occurrences have been 
noted with other species (Jim Lintz, personal communication, 1997; Dr. Paul Springer, personal 
communication, 1997). 

Aleutian Goose 
The Aleutian goose, Branta Canadensis /eucopareia, was Federally listed as an 

endangered species in 1967 because of a decline in the population. It was downlisted to 
threatened in 1990. It has been recommended for delisting, but a backlog of work has restricted 
delisting activities (Brad Bortner, USFWS, personal communication, 1997). The Aleutian goose 
is stable and increasing (Fisher, 1997). .. 
Distribution and Abundance 

The Aleutian goose breeds in Alaska and winters in California's Central Valley. Virtually 
the entire population make the migration between these two areas (Woolington, et al. 1979). The 
Aleutian goose probably numbered in the tens of thousands naturally. The decline in population 
was caused by the introduction of the Arctic fox to the goose's breeding islands. The fox preyed 
heavily on the ground nesting goose, reducing"its population to less than 800 individuals by 1967. 

• The Aleutian Goose Recovery Plan called for the removal of foxes from three Alaskan islands 

11 



• 

(Byrd and Springer, 1976). A Canada goose hunting closure was also instituted in northwestern 
California to protect the Aleutian subspecies. Recovery has been successful with the total 
population now about 23,000 (Fisher, 1997). Only four. or five thousand Aleutian geese stop near 
Lake Earl on their way from the breeding grounds to the Central Valley in the fall. On the spring 
northern migration, virtually the entire population spends several weeks in the vicinity ofLake 
Earl before continuing north. A few geese commonly arrive as early as February, but the vast 
majority of the population arrives in March and leaves in April (Fisher, 1997). The geese roost on 
off-shore rocks, primarily Castle Rock, Goat Rock and Prince Island. They forage on short grass 
pastures and "meadows" in the vicinity of Lake Earl and the Smith River Delta. 

Habitat Conditions · • · 
Several Alaskan Islands are now fox free and the habitat in the Central Valley and the 

County is adequate. There is abundant forage available for the Aleutian goose in coastal County, 
although local farmers and ranchers have concerns with the amount of crop depredation that 
occurs on private property because of foraging. The DFG is undertaking active management 
efforts to enhance Aleutian goose forage on the LEW A and a hazing program on private lands by 
the USFWS and local farmers is being used to encourage the Aleutian goose to forage on the 
LEWA Available grazing area for the Aleutian goose on the LEW A is related to the effect of 
standing water on the areas of the floodplain. Those areas inundated for long periods each year 
will not produce grass. When the water is low those exposed areas will be largely mudflat. Under 
natural breaching conditions there would be less goose forage available on the LEW A than with 
the proposed project. While concerns exist about the location where the Aleutian geese forage, 
available forage does not appear to be a limiting factor. 

Identified Ihreats 
The threats for which the Aleutian goose was listed as endangered have been overcome. 

There are no substantial threats to the Aleutian goose in the Lake Earl area. There is adequate 
available foraging habitat for the existing population of Aleutian geese in the vicinity of Lake Earl. 

Bald Eagle 
The bald eagle, Haliaeetus leucocephalus, was Federally listed as endangered in 1967 and 

downlisted to threatened in 1995. The reason for listing was population decline resulting from 
chlorinated hydrocarbon use as discussed under Identified Threats for the California brown 
pelican. The bald eagle has increased substantially in recent years (DFG, 1992 and 1996). 

Distribution and Abundance 
The range of the bald eagle covers most ofNorth America. It is usually found close to 

water. It both breeds and is a winter visitor in northwestern California. The bald eagle is an 
occasional winter visitor at Lake:.Earl, but is neither a breeder nor a regular resident. 

Habitat Conditions 

.. 
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Bald eagles generally feed on birds and fish, although they may also feed on a wide variety 

of other animal matter, including carrion (DFG, 1992 and 1996). Their feeding habits at Lake 
Earl are not known. 

Identified Threats 
The threats to the bald eagle are habitat loss caused by development, agriculture, and 

timber management. Pesticides and human disturbance, including off-road vehicles and shooting, 
also impact bald eagles. The proposed project is unlikely to adversely affect the bald eagle which 
uses the LEW A only as an irregular forage area. 

American Peregrine Falcon 
The American peregrine falcon was Federally listed as an endangered species in 

1970. The reason for listing was population decline caused by chlorinated hydrocarbons as 
discussed under Identified Threats to the California brown pelican. The peregrine falcon was 
downlisted to threatened in 1972. The peregrine falcon population has increased substantially 
since being listed and has been considered for delisting in recent years, but no action has been 
taken (DFG, 1992 and 1996). 

Distribution and Abundance 
The range of the peregrine falcon extends throughout North America but the species was 

never abundant, probably because of its nesting requirements. Peregrine falcons nest on cliffs, 
spires, bluffs or similar high, nearly vertical locations. They deposit their eggs on a barren ledge 
or high bluff. Its population is limited by available nesting sites. There is no available nesting 
habitat at Lake Earl. Peregrine falcons are probably attracted to the lagoon by the high forage 
base and open hunting area. Peregrine falcons feed primarily on avian prey which they catch in 
flight, but they may also eat fish. Peregrine falcons at Lake Earl perch on tall snags or at the top 
of old tree and probably forage almost exclusively on waterfowl, shorebirds, and other water
associated birds. 

Identified Threats 
The peregrine falcon has increased substantially in recent years, although there are still 

problems with the use of chlorinated hydrocarbons outside the United States. Threats to the 
peregrine falcon also include loss of habitat, the existence of power lines and shooting. The only 
known threat to the peregrine falcon at Lake !arl is a set of power lines that cross both the 
LEW A and Lake Earl. A breach of the bar is unlikely to have an adverse effect on peregrine 
falcon. 

Western Snowy Plover 
The coastal population of the western snowy plover, Charadrius alexandrinus nivosus, 

was listed as a federally threatened species in 1993 as a result of a decline in the coastal breeding 
population caused by habitat loss. Most losses are the result of heavy beach use for recreational 
purposes, although commercial and other uses also have an impact. The western snowy plover is 
declining (Page, G. W. et al., 1995) . 
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Distribution and Abundance 
The range of the western snowy plover is from southern Texas to Washington with 

populations in almost every western state. The range for the coastal population extends from 
southern Washington to Baja Sur, Mexico (Page, G. W., et al., 1995). It nests on beaches above 
the wave slope, in foredunes, on salt flats, dredge spoils, levees, and occasionally on river bars. 
Western snowy plover 'forages on small invertebrates. The nest is a slight depression in the sand 
with a few small fragments of shell, driftwood or other material close by. The bird and its eggs 
are cryptic and difficult for the untrained eye to see, which is the nesting birds' main defense. The 
young are precocial and leave the nest within one to three hours after hatching. The breeding 
period for the western snowy plover is mid-March to mid-September (Page, G. W., et al., 1995). 
Some of the better habitat in the County for western snowy plover is the ocean shore and adjacent 
sand dunes between Point St. George and the mouth of the Smith River. Lake Earl is situated 
between these two points. The western snowy plover is a known breeder in this area and has 
been recorded breeding close to the breach site. 

Identified Threats 
The principal threat to western snowy plover is disturbance on the beaches particularly 

during its breeding season. The primary causes of disturbance include all types of recreational 
beach use such as sun bathing, walking, jogging, beach combing, off-highway vehicle use and the 
presence of domestic pets. Recreational and commercial beach use may disrupt nesting and cause 
nest failure directly by crushing eggs or indirectly by causing the birds to leave their eggs exposed 
long enough to cause them to fail. Breaching will directly impact about an acre to two acres of 
beach and bar, and indirectly effect about twice that area. Breaching from mid-March through 
mid-September could effect western snowy plover. A breach during the non-breeding period is 
not likely to be a concern as the western snowy plover is quite mobile during the non-breeding 
period. A breach in early September would have the potential to adversely effect nesting western 
snowy plover, although a breach at that time' is highly unlikely. A breach during the rest of the 
project period is not likely to effect western snowy plover. To assure, that there will be no 
conflict the time frame for the proposed project has been modified to begin September 16, rather 
than September 1. 

Western Lily 
Western lily, Lilium occidentale, was listed as federally threatened in 1994 (California 

Native Plant Society, 1994) 

Distribution and Abundance 

The western lily is located in small populations in coastal Del Norte and Humboldt 
counties and in southern coastal Oregon. It is known in the County from a population south of 
Crescent City and two small populations at Point St. George, about a mile south ofLake Earl. It 
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is probably the small populations at Point St. George that are recorded by Hammond (1992) and 
are attributed to the Lake Earl vicinity. Western lily occurs in meadows at the forest edge at 
Humboldt Bay, but in fens in the County. A vegetative survey conducted in 1987 did not record 
western lily on the LEW A and it has not been reported on other areas of the lagoon shore or 
associated wetlands. Its known habitats have rather constant fresh water conditions, unlike the 
dramatically fluctuating lagoon ecosystem conditions. 

Identified Threats • 
There are no known population of western lily at Lake Earl and does not occur within 

estuarine area such as those that would be dkectly effected by breaching. 

TIL ANALYSIS OF IMPACTS 
A. Direct Habitat Impacts 

The natural state of the lagoon is the set of conditions under which the lagoon ecosystem 
and its constituent species evolved and functioned until artificial breaching began. The 
continuation of the natural state would be the most beneficial to those fish and wildlife resources 
that evolved with and are a part of that ecosystem. In an ideal situation, where the entire 
floodplain was still in a natural, or near natural state, natural breaching would be biologically 
recommended for Lake Earl. However, the floodplain is not in a natural or near natural state. 
Natural breaching could now be detrimental as it could introduce contaminates to the lagoon from 
a variety of development sources. The ecosystem is degraded as a result of artificial breaching at 
low levels for a number of decades. Maintaining the degraded situation is not in the best mterest 
of the biological resources and a return to a no project, natural breach is also probably not in the 
best interest of the fish and wildlife resources. Determination of a baseline from which to 
determine the impacts and or benefits of the proposed project is difficult. 

Natural hydrological conditions could be considered the baseline for the project. In this 
case, although a permit is required for any project other than a natural breach, the natural 
condition is unknown and has not existed for at least thirty, or more, years. A natural breach is 
probably not likely to be beneficial with the existing development in the upper portions of the 
floodplain. Vehicles, storage of petroleum products, agricultural and industrial materials could 
contribute to contamination of the lagoon. The impacts of a natural breach under the existing 
conditions may be more detrimental to the lagoon ecosystem than an artificial breach at some 
level below the area where development l)ps taken place. Removal of development to allow for a 
natural breach is beyond the scope of the proposed project and is also probably not economically 
or politically feasible. 

The "emergency breaching" conditions that have occurred since 1987 are detrimental to 
fish and wildlife resources. Although the water level is allowed to rise to a high level before 
breaching, the level at which an emergency commonly is declared is late in the rain year. During 
many years the late breaches have precluded a resealing and/or reestablishment of an adequate 
water level for fish and wildlife resources for up to eight or nine months. 

The four foot permit level allowed by the Corps between 1977 and 1986 is the lowest 
level at which the lagoon can be effectively breached. This level is probably the least valuable to 
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wildlife considering that it leaves the least ecosystem complexity and the least habitat volume and 
area available for fish and water-associated wildlife. A regulated breach at four feet will require 
an acceptance of a loss of potential ecosystem complexity and fish and water-associated wildlife 
habitat volume and area. A loss of potential ecosystem complexity means a loss of natural 
lagoon functions such as the wide range of salinity changes, natural time lapses between 
breachings, and a loss of habitat diversity for all organisms. A loss of water volume decreases the 
habitat for fish and other aquatic organisms including diving waterfowl, other water·assoclated 
birds, amphibians, beaver and otter. A loss of water surface, alone, is a loss of habitat for 
waterfowl and other water-associated birds that rest or feed on the water surface. Likewise, a 
loss ofwetlands means both a loss of diversitY and a loss of habitat for aquatic, wetland, riparian 
and some upland species. Examples of speci6s 'that will be effected by the potential loss of 
wetlands are small fish, amphibians, aquatic reptiles, wading birds, shorebirds, puddle ducks, 
mink, raccoon, and fox. 

Conversely, an increase of ecosystem complexity above that which has been allowed to 
occur over the last several decades means an increase in fish water-associated wildlife habit. An 
increase in water volume and water surface means an increase in the habitat for fish and water
associated wildlife. Those threatened and endangered species dependent upon aquatic habitats, 
including the tidewater goby, coho salmon, and California brown pelican would be the most 
affected. An increase in wetland is an increase in habitat for numerous kinds of wildlife, not only 
aquatic wildlife, but also a variety of riparian and upland species. The environmental studies being 
completed during the interim permit period are intended to provide the background necessary to 
determine the best level for the maintenance of fish and wildlife resources. It will take months, if 
not years, to determine the best level for long term breaching at Lake Earl. In the interim there is 
a need to provide the highest level of lagoon biological maintenance possible. As the breaching 
program that provides the highest level ofbiological function has not yet been scientifically 
determined, the best judgement of wildlife biologists and resource managers should be used to 
guide the management of the resources in the interim. A group including the various Federal, 
State and County resource managers, among others, has been assembled as stakeholders to help 
guide the applicants in obtaining permits for the breaching of the bar and to determine the interim 
breaching activities. Those resource managers and stakeholders determined that the most 
reasonable level for interim breaching is the proposed project. The proposed project allows a high 
enough breach to provide greater protection of wildlife than previous artificial breaching 
programs, but a low enough breach to protect existing, occupied, maintained human development 
from flooding. It is also recognized by the stakeholders that a regulated breaching program must 
be established before the environmental studies are completed. Unless a regulated breaching 
program such as the proposed project is established during the interim period, the breaching will 
revert to the "emergency" process that is the most detrimental breaching process to fish and 
wildlife resources. A regulated breach at eight feet ms1 wiD allow fluctuations of the water level 
in the lagoon with each breach, but wiD also allow the higher, more beneficial water volume, 
water surface and wetland area between breaches. A regulated breach at eight feet wiD also allow 
a two foot of buffer between the authorized breaching level and the flood level in case of a storm 
at the time the lagoon reaches eight feet.. The two foot buffer will allow a water holding volume 
of almost 9~000 acre-feet, a capacity equal to a about five inches of rain throughout the 
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watershed. • 

B. Indirect Habitat Impacts 

The potential for the water level in the lagoon to effect the water table in areas adjacent to 
the lagoon has substantial indirect habitat impact implications. A large part of the Pacific Shores 
property is wetland. Over 40% of the Pacific Shores Subdivision appears on the National 
Wetlands Inventory (NWI) as wetland (USFWS, 1987). The NWI is not an official wetland 
designation, but it is an indication that there is probably substantial wetland area on the 
subdivision which should be reviewed. The wetlands are an impediment to development. 
Maintaining a lowered water level in the lagoon has the potential of lowering the water table 
under the subdivision and increasing the potential for development. Pacific Shores is an area of 
sand dune, low areas of which are, as stated earlier, also wetland. Much of the wetland is a result 
of a high water table which commonly surfaces in low points in the sand dunes. The inability to 
provide septic systems that meet legal septic criteria have been a problem for the subdivision. The 
subdivision's Pacific Shores Water District is working to overcome that problem. Federal and 
State wetland protection policies may also be a problem for the subdivision. If the NWI mapping 
at Pacific Shores is close to being correct, the subdivision may have considerable problem relative 
to the Clean Water Act. Development of the subdivision could have further adverse impacts on 
fish and wildlife resources in general and on threatened and endangered species specifically. It 
would also add a multitude of other impacts to fish and wildlife of the Lake Earl ecosystem, 
including loss ofhabitat, increased human presence at the edge of and on the lagoon, an increase 
of domestic animals, and potential pollution. Increased concern about the water table, increased 
impervious surfaces and increased run-off are all likely to increase the pressure to maintain the 
water in the lagoon at the lowest possible level. 

C. Other Considerations 

Species protected under the Migratory Bird Treaty Act should be considered in this 
project. Locally breeding bird species present' during the spring and summer tend to form a rather 
constant population. The resid~t population is augmented in autumn and winter by thousands of 
migrants which spend varying lengths of time in the area. Some migrants are summer visitors 
from the south. Most come from Canada and Alaska, and as far as the Arctic Circle and Siberia. 
Nearly 3,000,000 water-associated bird-days use is recorded at Lake Earl. Populations of most 
water-associated birds fluctuate dramatically from season to season, month to month and even 
from day to day because of their migrant nature. The highest numbers and greatest species 
variety are evident in the fall and winter months (Monroe, 1975). The majority of the bird species 
that occur at Lake Earl are protected under the Migratory Bird Treaty Act, even though only a 
small percentage of the specie.s are threatened or endangered. Many of these species are also 
California Species of Special Concern (Remsen, 1978). Maintenance of the wetlands and open 
water conditions at Lake Earl is extremely important to all of the water-associated bird species. 
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D. Cumulative Impacts • 

Cumulative impacts are those that result from a combination of the effects from all 
previous, present and future foreseeable projects which individually may be inconsequential, but in 
combination are significant. The minimum cumulative impacts that must be considered at Lake 
Earl are those which occur as a result of activities that in any way effect the rise and fall of water 
in the lagoon. The effects of artificially keeping the water level low must be reviewed in tenns of 
the impacts on natural resources. Allowing the lagoon to breach naturally does not require a 
permit, however, allowing the lagoon to rise to natural breaching elevations could also have 
serious effects on people living within the floodplain and on fish and wildlife resource. All levels 
of natural and artificial breaching need to be'feViewed. Past projects which need to be included in 
a cumulative impacts analysis include previous development of roads, wells and structures within 
the floodplain, establishment of the LEW A, the Lake Earl Project and the Pacific Shores 
Subdivision. Existing planning and zoning designations should also be taken into consideration. 
Foreseeable potential future activities that need to be considered are the restoration and 
enhancement of the natural environment of the LEW A and the Lake Earl Project, 
future potential development of the Pacific Shbres Subdivision, the Bay Meadows subdivision, 
and any others near the lagoon. Floodplain management should be considered as a part of the 
analysis. 

V. MEASURES to A VOID, MINIMIZE and MmGA TE ADVERSE IMPACTS 

1. Artificially Breach the Bar as High as Possible Without Flooding Occupied Development 

An artificial breach somewhere below ten feet in elevation is necessary if damage to 
existing occupied residences and county infrastructure is to be avoided. Unless residential use is 
displaced, the best that can probably be expected for fish and wildlife resources including 
threatened and endangered species is to minimize the impacts of artificial breaching. Mitigation 
for impacts of artificial breaching to the ecosystem can most closely be accomplished by allowing 
the lagoon to function as closely as possible to its natural state while fully protecting existing 
homes, roads and wells. Based on the information now available, an eight foot breach level 
comes closest to meeting those criteria. A regulated eight foot breach is a substantial benefit to 
fish and wildlife over the pre-project artificial breaching levels. It is also protective of existing, 
occupied development and County infrastructure. The eight foot breach level allows a two 
vertical foot buffer between the artificial breach elevation and the level at which infrastructure 
begins to flood. The two feet provides a water storage capacity equivalent to total run off from a 
five inch rain stonn. Even under the most severe stonn conditions, the two foot difference 
should allow the County enough water storage capacity below the flooding level to get to the 
breach site before inundation of roads or wells occurs. An eight foot breach is within the range 
suggested by Hammond as acceptable for the management of the Oregon silverspot butterfly. 

2. Haze Water-Associated Birds from Near Artificial Breach Site 
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Birds, including the California brown pelican and the Aleutian goose, sitting on the water 
inside the lagoon near the breach site may become entrained in the rough, rapid outflow when the 
artificial breach occurs, and for approximately 48 hours thereafter. The water rushing from just 
inside the lagoon through the breach channel is extremely swift and much too rough for even the 
strongest swimming birds to negotiate. Birds must be protected from becoming entrained in the 
outflow. Mitigation for the potential of birds being entrained could best be provided by 
monitoring birds at and hazing them away from the breach site during daylight hours. California 
brown pelicans are unusually abundant this yeir, probably as a result of the El Nmo conditions in 
the Pacific and have commonly been seen on the lagoon in large numbers, although they are 
seldom in the immediate area at the actual times the bar is breached. Aleutian geese seldom use 
the lagoon but, like with the pelican there is a remote potential that they could become entrained 
in the outflow. Hazing of California brown pelicans and/or Aleutian geese will require 
coordination with the U.S. Fish and Wildlife Service and an incidental take permit. Monitoring 
for birds within a 200 foot radius of the lagoon side of the breac~ and hazing them away from the 
breach site would begin immediately before breaching and continue during daylight hours for 48 
hours after initiation of breaching. 

VI. PROJECT ALTERNATIVES 

A. Alternative I, Proposed Action - Breach Sand Bar at Eight Foot msl 
The proposed action is to breach the bar between Lake Earl and the ocean any time 

between September 16 and February 15 if the water level in the lagoon has risen to eight feet, or 
above. The bar may also be breached on February 15, if the lagoon is at five feet or more, at that 
time. Artificially breaching will not occur between February 15 and September 16. This 
alternative provides the maximum flood protection for county thoroughfares, wells, and existing, 
occupied residences. It also provides more protection to fish and wildlife resource than would be 
provided with a lower breach level. 

B. Alternative ll, Breach Sand Bar at 4 foot msl 
Alternative II would be to breach the bar at four feet any time of the year. Under this 

alternative the sand bar could be breached at four feet. This specific breach level alternative is the 
least protective of fish and wildlife of any potential specific breach level. This alternative would be 
at a substantially greater financial cost than the proposed project as a greater number ofbreaches 
would be required to maintain the lagoon at four feet. Occupied dwellings would be protected, 
but the impacts to the lagoon ecosystem would be significantly impacted beyond what is necessary 
to protect existing, occupied development. Four feet was not selected as the proposed action 
because it is no more protective of county thoroughfares, wells or existing, occupied dwellings 
than Alternative I, but is substantially less protective of the Lake Earl ecosystem and substantially 
more expensive. 

C. Alternative m, No Action CAllow the Sand Berm to Breach Naturally) 
The no action alternative would be the most protective of the overall Lake Earl 

• ecosystem if development did not already exist within the floodplain of Lake Earl. A fully natural 
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functioning lagoon allow the Lake Earl ecosystem to function as it did for millennia before the 
system was artificially disrupted. However, flooding of development would be damaging to 
developed facilities and would probably be damaging to the ecosystem by introducing 
contaminates such as petroleum products and industrial materials to the aquatic system. This 
alternative was not selected because it would damage the aquifer, tlood county thoroughfares and 
existing dwellings and would contaminate the aquatic environment ofLake Earl. 

D. Alternative IV, Study Level oflagoon in Increments beginning with 4' 
The Pacific Shores Water District has suggested a lengthy process of studying the lagoon 

for several years at each one foot elevation beginning at the four foot elevation and. moving 
upward. Under this program the lagoon would be studied relative to both elevation and breach 
timing, but only one variable at a time would be examined. The first year, the lagoon would be 
studied at a four foot elevation with a last breaching date of January. The following year the 
lagoon would be studied at a four foot level with a last breaching date ofFebruary, the following 
year the lagoon would be studied at a four foot level with a last breaching date of March, etc. 
Then the program would move to the five foot level for a similar number of years. Under this 
program it could take four or five years before the breaching level would be modified. It could 
take up to 60 years to get the breaching level up to the proposed project level. This alternative 
was not selected because it would emphasize the lowest possible breach level for a number of 
years, would not allow the lagoon to rise to proposed project levels for up to 60 years and would 
be no more beneficial to existing, occupied development or County thoroughfares than the 
proposed project. It would also be substantially more costly than the proposed project. 

• 

E. Alternative V, Construct a Weir for the Management of Water Levels • 
The Corps suggested the concept of a weir to manage of water levels on Lake Earl (U.S. 

Army, 1971). A weir would allow for the maintenance of water levels at a given height in the 
lagoon and would be protective of development but would adversely impact the natural functions 
of the lagoon. A weir would mute the movement of saltwater into the lagoon and adversely effect 
the movement of animals between the ocean and the lagoon. It would also establish a precedent 
for structural water control which would not be favorable to the lagoon ecosystem. This 
alternative was not selected because of its adverse impact on the lagoon ecosystem function and 
its high construction and maintenance costs. 
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At its September 11, 1996, hearing, the Commission asked the Department ofFish and 
Game to respond in detail to the August 19 letter of Mr. James M. Wakefield, District Counsel on 
behalf of the District. The Department has previously responded to Mr. Wakefield's letter in 
general terms (September 6, 1996, memorandum). Also, the Department has previously 
commented on several of the concepts on which Mr. Wakefield bases his statements. We direct the 
Commission's attention to our November 13, 1995, and July 1, 1996, correspondence. 

In addition to the following information, we are attaching specific responses to each of 
Mr. Wakefield's comments involving biological issues. As per your request, we have forwarded a 
copy of Mr. Wakefield's letter to our Legal Affairs Division. 

The fluctuating body of water known as Lake Earl, also known as lakes Earl and Talawa, is 
an estuarine lagoon. The term "lake" generally refers to a permanently enclosed ponded freshwater 
body but it is occasionally used to name a lagoon. "Lake Earl" and "Lake Talawa" are two lobes of 
a single coastal or estuarine lagoon. The coastal lagoons of California are estuarine waters 
intermittently separated from the Pacific Ocean by sand spits or barriers. They form at the mouths 
of streams or creeks where the land is low and the freshwater flow to the ocean is of a low enough 
velocity that it does not overcome the longshore accumulation of sand from near shore currents. 
The sand deposited by the currents forms a spit or sand barrier across the mouth of the low gradient 
creek. The spit acts as a dam behind which water collects to form a lagoon. The water continues to 
collect behind the spit until it overtops or liquefies the spit to erode an opening through which the 
trapped water then escapes to the ocean. As it escapes, the water volume in the lagoon diminishes. 
The water surface area is also reduced until the water level in the lagoon is basically in equilibrium 
with the average tides at that time. During the period that the lagoon is open to the ocean, salt water 
flows in and out with the tides, creating a saltwater or brackish condition in the lagoon. In the 
meantime, near shore currents again begin to deposit sand to close the opening in the spit. The sand 
spit at Lake Earl may build to as much as 12 feet before being breached naturally. Once the mouth 
is closed, the fresh water begins to increase behind the spit, lessening the salinity within the lagoon 
and rising as the process recycles. The process is cyclic but the length of each cycle is 
unpredictable because of the many variables involved (amount of rain within and run-off from the 
watershed, tides, currents, evaporation, wind, etc.). 

This process occurred naturally in coastal lagoons for millenniums before Lake Earl was 
first breached artificially. Those species which evolved with this process and for which the lagoon 
is most important have not changed substantially with the modified breaching at Lake EarL Those 
estuarine organisms which occur within the lagoon are well adapted to the severe changes which 
naturally occur within "Lake Earl" and other coastal lagoons. These changes are not catastrophic to 
those species but are a part of the natural ecosystem. The best management of the environmental 
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system for the widest diversity of fish and wildlife resources is to maintain lhe natural process. 
Should it not be possible to maintain the natural process, the next best management is to mimic as 
closely as possible the natural system. 

The filling of the lagoon to its natural breaching point is a natural occurrence and does not 
require a permit as no action is taken. Breaching at any level is not natural but is considered a 
project and does require a permit. The project for which a permit has been requested by Del Norte 
County Community Development Department (County) and the Department is the interim 
breaching of the sand spit between Lake Earl and the ocean when the water in the lagoon reaches 
eight feet in elevation or if it has reached five feet on February 15. This project permit is for an 
interim period of two years. Mr. Wakefield discusses the merits of breaching the sand berm at four 
feet. Breaching at four feet was not part of the application. While the Department and the County 
are the applicants for this permit, we have coordinated closely with several other Federal and State 
agencies on the application. The proposed breaching program was closely coordinated with all of 
those agencies. Because of the coordination and compromises made to gain consensus on this 
application, the Department is not in a position to accept any other program at this time. Further, 
the applicants have already accepted authorization by the US Army Corps of Engineers for a similar 
permit for the same project. Entertaining any other project would put us (the Department and the 
County) in conflict with our Federal permit. The only options available to us are to accept 
authorization for the requested Coastal Development Permit or accept denial of the requested 
permit · 
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Should the project be denied, the County will have to again resort to depending on the • 
declaration of a state of emergency before breaching the sand spit can be cOntemplated. In the past, 
the water elevation has risen to 10 plus feet before an emergency was declared. We do not believe 
the emergency breaching process which allows the water to rise to ten feet, then lowers it to two 
feet for the majority of the year is beneficial for the public or the State's natural resources. 

Our specific responses to Mr. Wakefield's comments are attached. If you have any question 
about our reply or, if we may be of further assistance on this project, please contact Associate 
Wildlife Biologist Mr. Herb Pierce at (707) 441-5790. 
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Department of Fish and Game's (Department) response to comments provided by Mr. Jim 
Wakefield's August 19, 1996, letter to the California Coastal Commission. 

First Paragraph of Letter 

This paragraph refers to the "lakes" official four feet ('MSL' [mean sea level]) surface level 
and cites the US Geological Survey (USGS) Map as the authority for the assumed official/eve!. 

Response: The water in any natural water body occurs at the level or range of levels to which 
the body fills as a result of run-off, stream inflow or other water influx. Natural water bodies do not 
have an official level. The water bodies known as lakes Earl and Talawa are not lakes but lobes of a 
single coastal lagoon. True freshwater lakes have a more static water level than coastal lagoons. The 
water level in all coastal lagoons fluctuates substantially. The surface of lakes Earl and Talawa 
would naturally fluctuate between about two feet and 12 feet in elevation. Under the artificial 
breaching program, it fluctuates between about two and 1 0+ feet. Because of the substantial 
fluctuation of coastal lagoons, an elevation figure is placed on the USGS map to show the elevation 
for the surface area displayed. If the surface area displayed was for a different period in the lagoon's 
fluctuation, the elevation shown would be different. 

A. HISTORIC ISSUES 

Mr. Wakefield's Comment 2 

"The application seeks to alter the historic water level of Lakes Talawa and Earl. The local 
ecosystem ... developed around the four foot level (elevation)." The comment also states that the sand 
bar has been breached at the four foot level for the last 75 to 100 years . 

Response: See general comments for an explanation of how coastal lagoons function. 
Coastal lagoons are complex estuarine ecosystems where water salinity and depth change commonly. 
The organisms that inhabit them must be able to adjust to changing salinity and freshwater conditions 
and to changes in water depth. The species adaptations which have allowed for the ability to adjust to 
these changing conditions have evolved over thousands of years with a continually changing 
environment. Even during the 75 to 100 years Mr. Wakefield says the sandbar has been breached at 
four feet, there have been many times that the lagoon has risen well above four feet. Just in the years 
1950 to 1970 the lagoon water level rose to over eight feet in five different years. The local 
ecosystem has not developed around a four foot level but around a varying water level as is true of 
the ecosystems in all coastal lagoons. 

It is doubtful that the sandbar was breached regularly at four feet during the last 75 to 100 
years. Breaching would have been difficult and time consuming at four feet with horse drawn 
equipment and breaching at four feet is minimally effective. When the water level is four feet the 
sand spit may be several hundred feet wide and as much as 12 or 13 feet high. Even at a time, 1950 
through 1970, when mechanized earth moving equipment was available, it rose above eight feet at 
least once in 24 percent of the years. Since 1986 it has been breached at or above eight feet on all 
breaching events. 

B. GENERAL ADVERSE IMPACTS 

Mr. Wakefield's Comments 3. 4 and 5 

"By deferring breaching until the lake has reached eight feet MS.L., the proposed action will 
increase the velocity of flow at the breach site. " 

" ... the greater volume of water released at eight feet MS.L. will cause greater erosion at the 
breaching site. " 



Page Two 

"Closure of the breach site may be delayed because of the higher surface level at which 
breaching is proposed " 

Response: If one considerS the functioning of a coastal lagoon to be a natural process, the 
breaching of the sandbar at Lake Earl has not been deferred. The artificial breaching events are more 
frequent than the natural process. The depth of the channel through which water exits the lagoon is 
dependent upon the level of low tides at the time of breaching. The closure of the breach site is · 
dependent on tides, near shore ocean currents and the volume of fresh water entering the lagoon. The 
process is natural and normal for coastal lagoons. 

The erosion at the breach site occurs to a coastal sand dune on State property. Sand dunes are 
naturally created and their dynamics maintained by alternating deposition and erosion. The area 
where the breach occurs is breached at least once in almost every year, sometimes several times. At 
that point, the sand dunes are devoid of vegetation or substantial wildlife use. Erosion at the breach 
site is not an issue. 

Mr. Wakefield's Comment 6 

"Higher standing water during summer months will cause additional erosion and more 
release of sand and other sediments." Mr. Wakefield continues to say that one consequence of 
establishing a breaching level of eight feet is that " ... if the lakes do not rise to eight feet MS. L. before 
summer, high water will likely remain throughout the summer months." He refers to the "lakes" as 
saline lagoon[s} and McLaughlin Pond as a .freshwater pond. 

- ·i 
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Response: Pacific Shores Subdivision sits on a coastal sand dune. Sand does not develop the • 
characteristics which make soil resistant to erosion. Sand dunes, by their very nature, are unstable 
and tend to erode and be replenished by wind and water. Cyclic erosion and replenishment is the 
normal condition and natural process in sand dunes. 

Mr. Wakefield refers to "higher standing water". We are not sure what he means by "higher". 
Based on the natural potential water level of the lagoon, eight feet is not a "higher" level but an 
intermediate level. The highest level to which the water in the lagoon will likely rise is 12 feet (US 
Army Engineer District, San Francisco, Corps of Engineers, Flood Plain Information, Lake Earl
Lake Talawa and Lower Smith River, Del Norte County, California, 1971 ). It cannot be effectively 
breached much below four feet. Eight feet is the intermediate level between those extremes. 

The lagoon is neither specifically fresh nor saline. It is an estuary, the area near the mouth of 
a river or creek where fresh and salt water mix. The salinity in an estuary varies significantly, both 
temporally and in location. The variations in salinity are dependent on the dynamics of changing 
tides and influx of fresh water from creeks and direct run-off. The eastern shore of Lake Earl furthest 
from the breach site is relatively fresh while the shore of Lake Talawa closest to the breach site is 
more saline. 

McLaughlin Pond is a part of the lagoon estuarine ecosystem but gets saline inundation less 
often than some other areas of the lagoon. When the water in the ecosystem remains low for long 
periods of time, McLaughlin Pond may be relatively fresh but it is not independent of the rest of the 
estuarine ecosystem and may receive salt water at times. 

Mr. Wakefield's Comm~nt 7 

"With the establishment of a long-term higher maximum lake level, emergent vegetation 
would move to higher ground resulting in increased mudflats between lake and vegetation after 
breaching." Mr. Wakefield also indicates a concern about the distance between the lagoon water 
edge and emergent vegetation because of the 'large expanses' of mud flats exposed during low water. 

• 
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Response: Emergent vegetation will move upward if the water in the lagoon remains at 
higher levels than it does now for longer periods of time. The distance between water surface and 
vegetation may be further during periods when the water is at its lowest levels after a breach. But, 
expansive mud flat exposure during periods of low water in a coastal lagoon ecosystem is normal and 
important for many species of wildlife. For example, the exposed mud flats are a major foraging area 
for shorebirds. Neither the migration of emergent vegetation or mud flat exposure are significant 
biological issues. 

E. ADVERSE IMPACTS ON HUMANS 

Mr. Wakefield's Comment 18 

"Increasing the lake level to eight feet MS.L. may reduce public access to lakes Talawa and 
Earl." 

Response: See our general response. Lagoon water level has no effect on access to the lake. 
The dramatic rise and fall of water in the lagoon and the exposure of mud flats after breaching are 
natural and normal. Although vehicular access to the water edge may be reduced at some points 
around the lagoon, when the water is low, public access to it otherwise is not. Ease of access to the 
water in a lagoon such as Lake Earl cannot be likened to an access to a true lake with a more or less 
static shoreline. It should also be noted that there are vehicle access points on the lagoon that can be 
reached whenever the water level is either at eight feet or at four feet. One such public access point is 
at the end of Lake View Drive . 

Mr. Wakefield's Comment 19 

"Increasing the lake level to eight feet MS.L. may expose nearby humans to an increased 
health risk and nuisance." 

Response: The only health issues of which we are aware are concerns raised about the 
potential for encephalitis being carried by mosquitoes and about the potential for contamination of 
domestic water supply from lagoon water overtopping uncased wells. The Del Norte County Health 
Department (Health Department) explains the health risks involved with rising water in a letter dated 
April 17, 1996, to the Department. A copy of that letter is in the hearing packet that went to the 
Commission. Registered Environmental Health Sanitarian Mr. Dale Watson stated, "Although late 
rainfall tends to create a higher lake level, it is important to note that the lake itself is not the cause of 
the mosquito problem." Health Department files have never shown disease problems from 
mosquitoes and intensive monitoring for three years has not shown the presence of disease-producing 
viruses in the area. In addition, the Health Department said there is excellent theoretical reason to 
conclude that the possibility of disease from a mosquito vector is vanishingly small. The Health 
Department concedes that mosquitoes may be a nuisance but are not specifically a result of increasing 
lagoon water. 

The Health Department has identified wells that could be contaminated by being overtopped 
by lagoon water. All of those well are above ten feet. Dr. Richard Mize of the Health Department 
has worked along with the Lake Earl Working Group and has stated that the water at eight feet in the 
lagoon does not constitute a health problem. Water supply contamination is not an issue with an 
eight-foot breach . 
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F. ADVERSE IMPACTS ON INFRASTRUCTURE 

Mr. Wakefield's Comment 23 

"Higher maximum lake water levels will give less buffering for potential flash flooding." 

Response: The eight-foot elevation for breaching was proposed because it permits adequate 
catchment area above eight feet to protect existing wells, dwellings and Del Norte County (County) 
thoroughfares from flooding. A County engineer designed the breaching program based on the 
elevation of County facilities, private dwellings and rainfall re<;ords. We feel comfortable that 
adequate buffering for potential flash flooding is available. 

G. ADVERSE IMP ACTS ON WILDLIFE AND THE ECOSYSTEM 

Mr. Wakefield's Comment 24 

"The proposed action may significantly disrupt environmentally sensitive habitat areas 
surrounding the lakes. " 

Response: See general response. The proposed action may change the location of the 
riparian corridor, an environmentally sensitive habitat. As the water remains at higher elevations for 
longer periods of time, the lagoon edge habitats will move upward in elevation in response. Some of 
the riparian vegetation along the shore of the lagoon may die as a result of water remaining at 

• 

elevations close to eight feet during the growing season. However, the riparian vegetation will be • 
replaced at a higher elevation while the total benefits to the wetland environment will be substantially 
enhanced. No other environmentally sensitive habitat, of which we are aware, will be significantly 
disrupted by the proposed action. The benefits of increased wetland area and water volume for water
associated organisms and a lagoon functioning more closely to the natural ecological process offset 
the temporary displacement of the riparian corridor. 

Mr. Wakefield's Comments 25 and 26 

"The proposal to defer breaching until the water level reaches eight feet MS.L. will likely 
disrupt the local ecosystem which has developed around the four feet MS.L. maximum lake level." 

"The plant and animal communities which inhabit the lake and surrounding areas have 
adapted to and may be dependent on a cyclical pattern of breaching at the four-foot level." · 

Response: See Department's general response and response to Mr. Wakefield's Comment 2. 
Neither the plant and animal communities nor the ecosystem have become dependent upon a cyclical 
pattern of breaching at four feet. Coastal lagoons are extremely complex estuarine ecological systems 
which have evolved over thousands of years. The species that inhabit estuaries have evolved along 
with the ecosystem and are themselves complex. Although the organisms do not adapt in a period of 
75 to 100 years, their distribution may change as a result of artificially modified ecosystem functions. 
The modified functions have certainly meant losses to the natural biodiversity of Lake Earl. That 
may be what Mr. Wakefield means by 11 

... adapted to and dependent on a cyclical pattern of breaching 
at the four foot level." The intent of breaching at levels that come closer to the natural process is to 
restore as much of the natural biodiversity of the lagoon as possible. 

Mr. Wakefield's Comment 27 

"Breaching is a catastrophic event . . The greater the surface level of the lakes at the time of 
breach, the greater the catastrophe. " 

• 
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Response: See general response. Breaching was a natural and normal event in coastal 
lagoons for millenniums before Lake Earl was first breached artificially. Those organisms which 
inhabit thelagoon are well adapted to the severe changes which naturally occur within "Lake Earl" 
and other coastal lagoons. These changes are NOT catastrophic to those species but, rather, are a part 
of the natural ecosystem. Breaching is necessary for various functional aspects of the ecosystem such 
as allowing anadromous fish to migrate between the lagoon and the ocean or maintaining the low 
salinities that are most advantageous for some of the important waterfowl forage plants. 

Mr. Wakefield's Comment 28 

"Breaching at a lower surface level is less disruptive than a breach deferred until the lakes 
rise to eight feet MS.L. 11 

"By deferring breaching until the lake level rises to eight feet MS.L., the possibility of a 
spring or summer breaching event is increased" 

Response: Breaching at a lower water surface level is not necessarily less disruptive 
biologically (see response to comments 23, 24, 25, 26, 30 and 31). Calculation by the County, using 
rainfall records, determined that, if the lagoon spit were breached on February 15 when the water 
surface was at or above five feet, it would not be necessary to breach the spit again until the following 
autumn or winter. 

H. ADVERSE IMPACTS ON ENDANGERED ANIMAL SPECIES 

• Mr. Wakefield's Comment 29 

• 

"Several endangered or threatened animal species or candidate species which have adapted 
to and may be dependent on a cyclical pattern of breaching at the four foot level may be endangered 
by the proposed action. 11 

Response: See response to comments 2, 24, 25, 26 and 30. Tidewater goby, coastal cutthioat 
trout, chinook and coho salmon and steelhead trout are all well adapted to and thrive on the estuarine 
conditions. Peregrine falcons and bald eagles will benefit from the potential increased forage of fish 
and waterfowl. The Aleutian Canada goose is not directly affected by the level of the lagoon. It 
forages on grass in agricultural areas in the vicinity of Lake Earl. 

The wide range of organisms in an ecosystem generally do best in the natural environment in 
which they have evolved and become adapted. If the natural environment cannot be maintained, the 
next best environment is one that mimics, as closely as possible, the natural environment. Allowing 
the lagoon to function naturally would be the best management practice for the full range of 
biodiversity of Lake Earl. All of the threatened and endangered species that are known to inhabit the 
lagoon were natural to the lagoon before it was breached artificially. None of the species inhabiting 
the lagoon have adapted to or are dependent upon a "four-foot breaching cycle." 

Mr. Wakefield's Comment 30 

"Lake levels above four feet MS.L. may threaten the tidewater goby." Mr. Wakefield states 
that the tidewater goby was abundant prior to 1991 and that subsequent studies indicate that the 
go by has been reduced or eliminated. He suggests a possible link between high lake levels and the 
population decline. 

Response: We are unaware of studies done prior to 1991 which would indicate an abundant 
goby population. The referenced Department "study" done in 1990 was actually done in October 
1991. It consisted only of testing a dip net sampling technique. Once a go by was captured, the work 
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ended. We returned a few days later and captured another goby simply to verify the species using a 
magnifying scope. This "study" was done only to test a sampling technique and to verify the species, 
not to determine the population size or extent. Field work done since then has also found tidewater 
goby. Humboldt State University dip netted and seined several sites. At one site, they found four 
goby in a 25-foot seine haul' and at another site found 48 goby in a similar seine haul. We visited the 
breach site recently to determine if it would be possible to seine there and found four go by using a 
beach seine. Mr. Wakefield implies that infrequent breaching may cause more harm to the goby than 
frequent breaching. In a conversation with Dr. Ramona Swenson, Ph.D., University of California, 
Berkeley, who studied the reproductive biology ofthe tidewater goby, she indicated that frequent 
breaching could be deleterious to the go by population as it could directly impact breeding goby by 
dewatering their nesting burrows and it would adversely impact freshwater and marine invertebrate 
colonies by killing them with great salinity changes. These colonies would have to reestablish. The 
goby feeds on these invertebrates. 

Mr. Wakefield's Comment 31 

"Deferring breaching until the lake level rises to eight feet MS.L. may adversely affect 
anadromous fish that inhabit Lake Earl but migrate to sea. " 

Response; Mr. Wakefield discusses the biology of salmonids (salmon and trout) and their 
need to migrate to the sea and back. He incorrectly states that "cutthroat trout that run to the sea are 
known as steelhead salmon". Cutthroat trout, steelhead and salmon are separate species. He refers to 
fish surveys done in recent years counting few, if any, salmonids. We are unaware of any such 
studies other than infrequent netting done in 1988/89 to establish an updated species presence list . 
Mr. Wakefield refers to a letter from Sea Grant Advisor Mr. Jim Waldvogel expressing the need to 
open lakes Earl and Talawa to the ocean twice each winter in January to mid-February for adult 
inrnigration and March-April for juvenile outmigration. Coastal lagoon fauna have evolved through 
the millenniums to adapt to naturally functioning ecosystems. If adult salmonids are unable to enter a 
system at a specific time, they will migrate someplace else. Straying is a natural function of their life 
histories and is genetically advantageous. For successful survival, when juvenile salmonids go to the 
sea, they must first undergo physiological changes that allow them to adapt to salt water. Studies 
show that, when these young fish reside in diluted sea water, which they do in Lake Earl, they are 
better able to adapt to pure sea water for a longer period of time and at a faster rate. Breaching at 
higher lake levels normally allows entry to and from the ocean from winter into spring when 
salmonids desire to migrate. Most importantly, all salmonids need space to live, dissolved oxygen 
and low-water temperatures which are less available by keeping the lake at a low level. 

Mr. Wakefield's Comment 32 

"The proposed increase in the lake level to eight feet MS. L. will flood most of the feeding 
grounds created for the Aleutian goose. " 

Response; See response to comment 29. Feeding grounds have not been "created" for the 
Aleutian Canada goose. Lake Earl was acquired for its multiple fish and wildlife resource values not 
for a specific species. At the time of acquisition, the Aleutian Canada goose did not forage on the 
wildlife area. It forages at some locations near the edge of the lake but uses a much wider range of 
land above eight feet in elevation as its forage base. The Aleutian Canada goose is not an issue in the 
lagoon breaching. 

Mr. Wakefield's Comment 33 

"Deferring breaching until the lake level rises to eight feet MS.L. may destroy habitat 
required by another threatened species, the Oregon silverspot butterfly. 

I J 
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Response; Information on Oregon silverspot butterfly habitat was provided to us by the US 
Fish and Wildlife Service. That information was forwarded to the Commission along with the 
Department's November 13, 1995, memorandum. Oregon silverspot butterfly habitat occurs 
throughout the subdivision. The majority of the known Oregon silverspot butterfly habitat is above 
eight feet in elevation. Some of the host plants for the butterfly are located in an area which 
inundates when water rises. That is to be expected since the host plant, dog violet (Viola adunca), 
does well in moist areas. Because it grows well in the dunes at the north end of Lake Earl, increased 
moisture over a larger area should, over the long run, benefit the violet and the Oregon silverspot 
butterfly. The flooding of an area where silverspot butterfly eggs or larva occur may kill the eggs and 
larva. While the Department would prefer that none of the butterflies be lost, it must take the total 
ecosystem with its many threatened, endangered and sensitive species needs into consideration. The 
many threatened and endangered species associated with the lagoon have a variety of environmental 
requirements, some of which are in conflict. It will not likely be possible to provide the optimum 
conditions for all of the threatened and endangered species. The Department will manage for the 
optimum conditions for the ecosystem as a whole. See response to comments 43, 44~ 45 and 46. 

Additionally, it is important to remember that the US Fish and Wildlife Service, the agency 
with trustee responsibility for the silverspot butterfly, concurs with the County and Department 
permit application. 

I. ADVERSE IMPACTS ON PLANT SPECIES 

Mr. Wakefield's Comment 34 

"Past high water levels caused by deferred breaching have resulted in large scale tree kills. 
In January I 992, a tree survey of chorioallantois of Lakes Talawa and Earl found 233 Sitka spruce, 
7 54 [red] alder and four lodgepole pine were killed by high water during the summer of 1991 and up 
to the time of breaching in 1992. Coros samples indicated some ofthese trees were over 75 vears of 
ggg_. This survey did not include the kill of several thousand willows, some probably rare and 
deserving of protection status. While it is unclear whether the cause of death was from the high 
waters themselves or the resulting change in salinity caused by high water, the effect is the same: 
long established trees were killed when submerged by high water. " 

Response: This comment is confusing and difficult to address. Chorioallantois is an 
enveloping fetal membrane in birds and some mammals. We do not understand what it has to do 
with the rest of the comment. 

It has not been substantiated that "high water" killed the trees to which Mr. Wakefield alludes. 
There are several documented instances of water as high or higher than eight feet prior to 1991. The 
potential exists that the trees were killed by salinity during long periods of low water. Rising water in 
the closed lagoon does not become more saline but less saline. The water level rises as a result of 
freshwater run-off which dilutes the salinity of the lagoon. 

We have detected no significant mortality of alder, willow and spruce on the wildlife area. 
Alder, spruce and most species of willow are plants of wet areas such as stream and riverside, 
seasonal marshes and swamps and commonly of other moist places. Alder and spruce also grow in 
upland habitats where rainfall is high and the soil remains moist. Alders withstand flooding during 
the winter well and can withstand flooding during part of the growing season. Sitka spruce can 
tolerate waterlogging during the period it is dormant. During the growing season, however, these 
species require some soil aeration to succeed. All three species are common, rapid growing species. 
They, like the other plant and animal species associated with the lagoon, are a part of the natural 
ecosystem. If high water is the cause of the loss of these trees, they will rapidly reestablish 
themselves at the water's edge where summer growth is conducive for them. None of these species 
are threatened, endangered or otherwise considered sensitive, although the riparian vegetation is an 
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ecological subset of the lagoon wetland ecosystem. Both wetlands and riparian areas are considered 
environmentally sensitive habitats. The greater concern is with the maintenance of the overall lagoon 
ecosystem (wetland) for the full diversity offish and wildlife rather than with specific individuals of 
willow, red alder or Sitka spruce. 

Mr. Wakefield's Comment 35 

"Breaching at water levels above fourftet MS.L. may harm endangered, threatened and 
candidate plant species. These species include the following Category 2 candidate plants, Thurber's 
reed grass (Calamagrostis crassiglumis) and Valley sagittaria (Sagittaria sanfordii), Wolfs evening 
primrose (Oenothera wolfii), a Category 1 candidate species, and sand phacelia (Phacelia argentea), 
a Category 2 candidate species. " 

Response: See response to comments 36, 37, 38 and 39. 

Mr. Wakefield's Comment 36 

"Increased salinity in the lakeshore soil caused by an increase in maximum water levels may 
.harm or eliminate Thurber's reed grass. " · . 

Response: Thurber's reed grass has only been recorded in the vicinity of the lake on two 
occasions, 1902 and 1944. In neither instance was the exact location of the observation recorded. 
The 1944 observation was recorded only as being in Section 20, Tl7N, Rl W, Humboldt Meridian. 

• 

The 1902 was less specific. The first observation of the species at Lake Earl was at a time when • 
artificial breaching of the sand spit at four feet, if it occurred at all, would have been difficult (see 
response to Comment 2). It can be safely assumed the lagoon water level commonly rose above eight 
feet in the early 1900s. Thurber's reed grass is a part of the natural ecology of the area and existed!\' 
and may still exist, along with the natural rise and fall of the lagoon. 

Thurber's reed grass is not known to now exist in the vicinity of Lake Earl. It was not 
observed in a botanical survey of the Lake Earl Wildlife Area in 1991. The majority of Section 20, 
from which the Thurber's reed grass was recorded in 1944, is in the Pacific Shores Subdivision. The 
Department does not have access to Pacific Shores other than on public roads and has not done any 
botanical surveys there. 

Mr. Wakefield's Comment 37 

"Saltwater intrusion caused by the proposed action may destroy the habitat of the valley 
sagittaria.. .. In 1991-1992, deferred breaching caused overflow of saline waters from the lagoon[s] 
into nearby Lake McLaughlin an independent freshwater lake and the major known site for the valley 
saggitaria in the area. " 

Response; See response to comment 6. Valley sagittaria occurs in freshwater ponds and may 
also occur in McLaughlin Pond when the water in that part of the estuary is fresh enough to allow for 
it. It gives way to other, more salt-tolerant, species when the salinity rises. That change is to be 
expected in some estuarine situations. 

Mr. Wakefield's Comment 38 

"Erosion caused by the proposed action may reduce or eliminate Wolfs evening primrose • 
habitat by destroying its habitat. " 



.. 
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Response: Wolfs evening primrose may occur in the dunes north of the breach site west of 
Lake Earl. The dunes are abundant and continually changing. Available habitat for the Wolfs 
evening primrose is not an issue. The species is not known to occur within the high water area of the 
lagoon. · 

Mr. Wakefield's Comment 39 

"Erosion caused by the proposed action may destroy the habitat of the sand dune phacelia." 

Response: The water in the lagoon has risen as high as, or higher, than eight feet many times 
during the last few decades. It has risen as high as ten feet the last few years. It has not damaged the 
population of sand dune phacelia. The population of dune phacelia is high enough that it is not 
affected by the rise and fall of the lagoon. 

Mr. Wakefield's Comment 40 

"In contrast to the potentially harmful effect of the proposed action, the above plant species 
clearly survived regular breaching at the four foot level. 11 

. 

Response: There is no significant adverse effect to the plant resources from allowing the 
lagoon to rise to eight feet before breaching. The rising and falling of the water level in the lagoon is 
natural and has been occurring for millenniums (see response to comments 6, 34, 36, 37, 38, 39). 

Mr. Wakefield's Comment 41 

"The applicants have failed to consider possible effects of the proposed action on the sago 
pondweed. " 

Response: The sago pond weed is one of the two most important waterfowl forage plant 
species in Lake Earl. It has been given substantial consideration in the evaluation of allowing the 
lagoon to rise to eight feet before breaching. The growth of sago pondweed is dependent on water 
depth, light penetration and water quality. It does well in cool water with a very slight salinity over 
the long term. Shallow, warm, highly saline water is detrimental to its growth. It has done poorly 
when the water in the lagoon has remained at one and one-half to two feet during the summer and fall 
months, after late winter emergency breaching. It does much better when the lagoon remains at 
higher levels during the summer months. Sago pondweed is neither threatened, endangered nor 
sensitive but is extremely important to ducks. The proposed action will be advantageous over the 
present emergency breaching actions. 

J. The APPLICANTS HAVE FAILED TO JUSTIFY THEIR PROPOSED ACTION 

Mr. Wakefield's Comment 42 

"It is not clear from the proposal why a higher lake water level before breaching is more 
desirable. " 

Response; See general response to Mr. Wakefield's letter and response to comments 2, 24, 
25, 26 and 41. A higher lagoon, or lake, level provides greater area and volume of habitat for a wide 
variety of aquatic wildlife, many of whicl! Mr. Wakefield has discussed in his letter including 
tidewater goby, coastal cutthroat trout, steelhead, salmon. The surface of the lagoon increases from 
2,828 acres to 4,134 acres when the water rises from four feet to eight feet in elevation. This 1,306-
acre area change increases the water surface habitat and foraging area for waterfowl and other water 
surface feeders by 46 percent. The increased depth of the lagoon enhances foraging for diving ducks. 
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Over 90 percent of California's wetlands have been diked, dredged, filled or otherwise 
destroyed. The State Senate passed Senate Concurrent Resolution 128 in 1980, telling the 
Department to study ways to increase the wetlands in California by 50 percent. Every effort needs to 
be made to protect and manage California's wetlands for the highest wildlife diversity possible if we 
are to maintain this sensitive and critical wildlife resource. The reason the State of California 
purchased and manages the property that is now the Lake Earl Wildlife Area is to protect, manage 
and conserve the State wetland wildlife resources. Lake Earl is one of the most productive of the · 
State's coastal wildlife areas. The higher the lagoon is allowed to rise before breaching naturally, the 
greater its potential to provide for the widest diversity of fish and wildlife. 

Mr. Wakefield's comments 43. 44. 45 and 46 

"The Applicants have failed to present any studies that analyze the potential impacts of the 
proposed breaching at high lake water levels. Absent conclusive evidence that the proposed action 
will not adversely impact the natural and human environment, it must be rejected." 

"The applicants lack a management plan for their action. " · 

"The applicants have failed to present a plan to monitor the unforeseen [and unforeseen] 
impacts of their proposed action on the natural and human environment." 

"Since at least some damage can be shown by high lake water, an EIR should be developed to 
more clearly define the full effects of high lake levels." 

Response: The County, State and Federal agencies have also voiced the need for 
environmental documentation for a regular breaching program. The application before the 
Commission is an interim two-year permit. It would allow regulated breaching while the Federal, 
State and County agencies work to develop the environmental documentation to justify a long-term 
permit to artificially breach the sand spit at some level. Representatives of 17 different agencies and 
legislative offices are working toward that end. Issuance of the requested permit will allow for the 
sand spit to be breached and the lagoon water level to be lowered while the environmental 
documentation is being completed. 

Engineer for the Pacific Shores Subdivision California Water District Mr. Ward Stover asked 
the County Board of Supervisors at a public hearing on October 23 not to withdraw the application. 
The news media quoted Mr. Stover as saying, "Pacific Shores is not against an interim permit, if the 
alternative is no permit." Considering the Department's mandate and the position taken by the 
Federal agencies, we believe those are the only two action alternatives. 

-. 

• 
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RCMP · Responsible Consumers of the Monterey Peninsula 
Box 1496, Carmel, CA 93921 · 408/824·8600 

California Department of Fish & G·ame 

Sacramento, CA Mool~l~9~ a WJ 
Regardinr.:: l'ru,jcd to Br.,.ch Lake J::arl/Lake Talaw ~ l 0 ~ 

in Del Norte County would set Hugely Horrible Precedent MAR 2 5 1999 

To Whom it should concertl: 
CALIFORNIA 

COASTAL COMMISSION 

While we genuinely appreciate the positive efforts of the Department in its attempt.41 
to pt·otect list'-~d species and theic habitat, this letter is inteuded to constitute a formal 
objection to the project in Del Norte County to breach the sand barrier between I ,ake 
.Ead/Lake Talaw and the Pacific Ocean- just north of Crescent City. 

While our organization docs not often concern itself with activities in Del Norte 
County, we are strongly concerned that this project will set a very harmful statewide 
prect.~dent that would advet'Sely impact Coastal Act protec..-tion enforcement and the 
protectiotl of endangered species and their habitat in our immediate vicinity including 
the lagoons at the Carmel and Salinas l.Uvet·s. We arc taking this p1·oicct very st.~riously. 

CEQA requires this pt·oject unde1·go envil·onmental1·eview, yt~t it has not occurred. 
In addition the ACoE permits (Section RITA 10 at~d CW A 404) expired in 1997 and we 
insist that any new permits undergo NEPA analysis and a formal.Biolowcal Opinion iu1· 
the staggering number of listed species that probably will be adversely affected lly the 
proposed project. l•'w·thc1· there is no analysis of a No-project alte1·native which we 
expect to support. 

While the Department's Coa.dal application to raise the lake height from 4 feet to 8 
fed before b1·eaching may be in the right direction, the failure to complete C.EQA & 
NEPA review demands that no human or agency caused breaching take place before 
either is done. Twelve (12) Y cal'S of gettio.g .Emc1·gency Permits is no excuse! 

.As evidenced from many sources including the (unknown oriWn, undated, unsigned) 
Biological Evaluation (Note: That is !!.2!..a Biological Opinion)~ there are clearly 
potential significant impacts on endangcr4.-d species and their habitats. The dramatic 
tmmber of populations of endangered species that could be affected by this project is 
jaw-dropping: Bald Eagles, l,crcgrine l•alcons, B1·own l,cJicans, Stcclhcad, .K.ing 
Salmon~ Coho~ Tidewater gobies, Snowy plovers and on and on and on and 011 ••• 

EXHIBIT NO. 11 

APPLICATION NO. 

1-97-76 
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11ris aquatic: urea i.~ 1rotlti11g les.~ tlra11 Ull e11dangered species treu.~f.tre !Jpot 
with an "annual average of nearly 3 million (THREE MIT J JON) water-associated 
bird-days usc ... " 

Many individuals uf listed species will putentially be lust due tu the pru.iect and 
hundreds, if not thousands of acres of their habitat wiU he directly adversely affected 
by the pruject. On tup uf that is the enurmuus ha1·mt'ul direct impacts un Cuastal Act 
defined Rnviromnentally Sensitive Habitat Area (RSIIA). 

CEQA Guideline 15065 demands a Finding of Significant Impact for EACH 
putcntialluss uf an INDIVIDlJAL uf a listed species, and fur EACH putentialluss uf 
habitat even if that habitat los..~ is a s little a.~ a quarter acre. Mira Monte Homeowners 
v. San Huenaventw·a Cty. Etc. 165 CaLApp.Jd 357 Cite as 212 CaLRptr. 127 
(Cai.App.2 Dist 1985) 

A~ an Environmental Impact Report (EIR) is required for any non-statutorily 
exempt pruject, and this p1·ojcct unar~ua bly has a bul~ sackful of them, we 
respectful1y insist that you prepare an RIR for this project and that no breaching take 
place until that docwnent is appruved. 

• 

Pursuant to CEQA Sections: l109l.b3 and l109l.l, please put us on yow· list of • 
"Interested Parties" so we get aU notices of the project. 

Plea.~ acknowledge receipt of this Jetter within 5 days. 
We look forward to your substantive response within 10 days. 

With all due.~ Respect, 

David Dilworth, Co-Chair 8311624-6500 
CaHfon1ia Coa.(,jtaJ Commis..(lion 
tiS-Fish & Wildlit'c Scnicc 
US-National Marine Fisheries Service, SW Region 
California Attorney Gcnet·al, Bill Lockyer Senator Barbara Hoxc.~r 
Governor Gray Davis 
Sierra Club 
California Native Plants Society 
l,acitic Conservation Lca~uc 
San .Jose Mercury, San Francisco Chronicle, Sacramento Bee 
LA Times, New York Times, Wall Street Journal, 
Anderson VaUey Advertiser 

• 
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California Ctlastal Commission, North Coast Area 
45 Fremont, Suite 2000 
San Francisco, CA 941 OS- 2219 
Att: Robert Merrill, District Manager 
Fax# 415 904 "5400 

~ [g~m·rrw 
11AR 0 5 t999 

. CALIFORNIA 
COASTAL COMMISSION 

The Friends of Del Norte supports the Coastal Cornirussion Staff Report 
recommendation to grant the breaching policy guidelines as requested by California 
Department of Fish and Game with the conditions of Section 3.0. Your staff has 
done an excellent job, clearly md accurately summarizing this proposal. The· 
Friends of Del Norte is the local environmental organization of Del None County, 
and bas been dedicat~ to advocating beneficial ·environmental policies in our own 
backyard for over 25 yean., and continues these efforts. 

Fish and Game is requesting the approval of a 2 year permit to breach the lakes at 
8 feet msl during the rainy season for flood control. and on February 1 S, if the lake 
is above S feet. This would avoid the possibility of breaching the Jake just before the 
dry season, and insure healthy lake levels. during the dry summer months. This is a 
good temporary plan which benefits the wildlife and wetlands of this won~erful 
coastal lagoon, which is California's largest lagoon, and the largest coastal lagoon on 
the West Coast_. With less than 9'»10 of oui original wetlands remaining, thi_s telatively 
pristine lagoon' is a national treasure. · · 

During the last several years, the lake was breached when water levels reached 8 
feet msl, and fortunately these breaches occurred early enough in the year to leave 
the lake level high in the suauner As a result, we have .seen the wetlands 
surrounding the lake thrive. It has been a boon to wildlife and wildlife enthusiasts. as 
well as h~nters. Being able to canoe the lake in summer is a joy for residents and 
an important recreation for visiting tourists, vital to our growing eco-tourist 
economy. This is a win win situation for Del Norte County. 

It is important to manage the lake at the highest level possible to get the most 
benefit for wildlife and wetland habitat, and Fish and Game is trying 'to do just that. " 

If our beautiful Lake Earl was aDowed to function as a wild and natural lagoon 
system, it would breach natw'ally at levels as high as 14 feet. The fish~ wildlife, and 
plants of the area have evolved with high fluctuating lake levels for thousands of 
years of geologic history. It is important to leave this· system as undisturbed as 
practically possible. · · . 

Resource managers Herb Pierce and Gary Monroe, along with Fish and Game 
~iolo~sis ha~e written extensively about their concerllf for wildlife and vegetation 
m the1r penmt request arid make note as follows: 

..... Adverse conditions for fish will occur if we maintain the lake at low revels for 
extended periods of time. Low water levels during the dry summer would increase 
water temperatures and reduce dissolved oxygen. These conditions would harm the 
fish life. particularly trout and salmon, ·a~ well as the Endangered tidewater goby. 
Lake Earl is an important, sate nursery for young anadromous fish. .' · 

Maintaining the lake at higher levels increases the total wetland habitat available to 
all aquatic wildlife and waterfowl. For example, if we breach at4' rather than&' we 
loose .1 000 acres of lake surface. This is a huge reduction in water volume, shallows 
and shoreline~ and. a loss of valuable .habitat which could better provide for the 
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R. of nesting waterf~l and other resi.birds. Also with. bisfler lake ~~· " 
growtb of submergent aquatic plants. would be increased, providing more ·food for 

. waterfowl...... . .. 

Another speCies of·· concern is the Endangered Oregon silverspot butter-A 
However, most of the silverspot habitat around the lake is above 10' .. The only rF ~ 

, threat to the silverspot is the possible development of Pacific Shores since the bulk 
of its habitat is found directly on and throughout Pacific Shores pr~. In fact, 

. higher lake levels have moisturized and benefited the violet plants upon which the 
butteifty is dependent, according to Dr. Paul C. Hammond .. · · 
. Pacific Shores and the Lake Earl Basin happen to be located in a very special 
place along the coastline. This area has a unique geologic history wbich makes it a 
repository for many endangered plants that are flourishing here. These plants have 
very restricted rang~ and many are not found anywhere else ( e.g. Silvery Pbacelia: 
Langsdorlf's Vic;»let) I This is because Lake Earl is located. at the periphery of many 
species' tangf; and the drainage basin is isolated, being completely surrounded by 
mountains. Many rare plants have found a last foothold here. Again, I cannot stress · 
too strongly that the only real threat to these endangered plants is the development 
ofPacltic Shores and not the 8' breaching proposal. 

Fish and Game owns almost all of the land around Lake Earl up to the 1 o• level. 
Only 45 acres below 1 o feet is in private ~ ind all residential housing is above 
10 feet. Only a small portion is owned by ~acific Shores. They would like to see the 
lake kept at 4' or lower so that some of their property is not flooded and to make 
development easier. However, their development plans are very ill concei~ 
plagued with septic and other enpneerins problems. They have never been issued 
building permits, and haVe not been able to follow through on their plans for the ~ 
35 years. No houses have ever been built at Pacific Shores. They are also loeated·lll' 
the Smith River floodplain. Let's not be so foolish as to degradt Lake Earl and 
Tolowa on dieir behalt · · 

At the last Coastal Commission meeting, Pacific Shores, represented by Dr. 
Lauck -' •· lawyer, protested tbe s· ,breaching level. Many ·of Dr. Lauck's 
statements about the c:ffects high lab levels have on wildlife and vegetation were 
false and/or misleading. · · . 

·The Friends of Del None urges the Coastal Commission to adopt the r breach 
pennit proposed by Fish and Game. Please take thi$ golden opportunity to help 
enhance the biological. productivity ·and health of our State's wetland wonder, 
Lake Earl A Tolowa. · 

Sincerely, 

President Jete Gillespie &I or 
Viee President Eileen Cooper 

. Friends of Del Norte 
P.O. Box 229 
'Gasquet, CA 9SS43 
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California Coastal Commission 
Re. Lake Earlffowola breech 

Commissioners~ 

March 3. 1999 

Once again your staff has done a superb job of combing through hundreds (thousands ?) of 
pages of infonnation and misinfonnation. filtering out the nonsense, and coming up with a 
cogent. ecologically friendly and biologically accurate plan for Lake Earl Wildlife Area 
(LEW A). This time we hope you listen to them. 

You should now be familiar with the kaleidoscope of desultory. delirious antics of Pacific 
Shores Property Owners Association(PSPOA)-from disease-ridden killer mosquitoes to ersatz 
native Americans with phantom burial grounds. They blithely list 48 reasons why Lake Earl 
(LE) should not be allowed to reach a more natural level of 8 feet mean sea level. Number 49. 
to be consistent, could well have read. "cause it's likely to cause nuclear war, by golly.,.. 

FACTS: 
1. Duck hunters and enviromnentaJists want the 8 foot breech. How often does that happen? 
2. The "Tolowa Nation,. is a fringe group recognized only by themselves and PSPOA. They 

represent only 4% of native local Tolowas. The other 96% of federally recognized 
Tolowas. represented by the Smith River and Elk VaJicy Ranchcrias. have stated in 
writing that they support the 8 foot breech for LEWA 

3. The handfiJJ of developers on the PSPOA board do not own Lake Earl. There arc 30,000 
Del Norters. 33 Million Californians, and 260 million Americans who own it . 

4. The •10storic"levcJ of LEis what has been happening for the past tens of thou~ of 
years, not the past 15 years. All parties agree that an 8 foot breech more closely ·. · 
approximates the historic level ofLE. · · 

S. California leads the nation in wetlands loss-about 91%. An 8 foot breech more than 
doubles valuable wetlands on the very important Pacific Flyway. 

n-k~ 
JtGwdand 
610 SandHill Rd. 
Crescent City. Ca 

707-465-6921 

.~ 

,. 
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March 8, 1999 

Sandra E. Jerabek 
750 Sand Hill Road 

Crescent Oty, CA 95531 
707 465-4440 
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Commissioners 
CALIFORNIA 

COASTALjCOMMISSfON 
Califomia Coastal Commission. North Coast Area 
Attention Robert Merrill, District Manager 

RE: Comments on application 1-97-76 
Lake Earl lake level 

Dear Com nissioners: 

I am truly impressed by the thorough, substantive job done by your staff on this 
application. It will serve as a great reference document in the future. 

i 
I urge you to adopt this staff recommendation, as it is the best possible compromi~ at • 
this point in time. Paciftc Shores would have you d111in the Lake at 4 feet. Some i~ the 
environmental community would advocate allowing the Lake to retum to a natural, $elf-
breaching state, which would breach et about 14 feet The 8 foot level therefore i 
emerges as an good compromise, which also has some chance of protecting the ! 
spectacular natural values of this coastal gem. ; 

! 

Indeed, as you are probably aware. Lakes EarVTalawa comprise california's largeSt 
coastal lagoon. which may also make it the largest coastal lagoon on the entire weat 
coast Perhaps It is even 11101'8 distinctive, however, that the U.S. Fish & Wlldlftal 
Service has ranked Lake Earl as the second most important coastal estuary fn 
California, second only to San Francisco Bay, because of its great biodiversity 'nd 
high quality wildlife resources. I 
Thi& makes our coastal lagoon a state and national treasure. Please help us ~ it. 

l 

• 
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. ' Alan D. Barron· . ' .... 
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- . Biological Consultant 
. 1093 Bwy 101 N. II is, cRscent _¢tty, CA. 95531 707~ 

Mardi 8, 1999 

· · Califorida Coastal Commi,uio~ . 
R.e: Laki Earllra,lawa Breech 

Dear Commhsioaers: 

I • 

I hope that ill your wisdom.yoa will see fit to approve the compromise 8 foot breech 
· .rammudatioa u4 ~e work of yoar da:ff, eve~~ thoagb I ·bow Pacific Shores will ... 

·. before you again with their eatourag~ r • ' ' ! 

As you view this see~ I would like you to remember three things: 
. . . 

· · ·t) You are not ~u.ired .bY any law ~o protect dev~Jopers who make the bad 
busilless dedsioa to purehase a w~d as tbeir iDteaded uaoaey-malter. 

! 

' I 

. 
' i 

· l) There are uo houses at heifiC Shores, oaly e111pty streets and a developer's! · 
scheme that is 30 yean old aad goillg nowhere. , . . . . . I 

'. 
l 

3) If the 'bearing were in Eureka today, there are many Del Nom resideats wrho 
. would 8lso be testifying before you ill support of the staff re:co-...eadation; it is. ~i.fl'iettlt if 
,aot im~le forpriva~e citiZens to leave their jobs and travel to CarmeL Just becaulse 
we'·re aot there doem,t meaD we doa't ~revery deeply about ~is outcome. . I 

'i - ! 
' I . . • ' j 

Moreover, as J:OU ~re.oo doubt already awa..e, our County bas very rida.aad dive~ ~-rd 
life, ·mucb'of.it depeadeat upoa the exteuive (at higher Jake ~>.w~nds of Lake ~arl. 
Del Norte County bas more tlwl 400 recorded bird species, whach 11 more thaD · ! 
some eatire states.. More ttiaa laalf of these species are foimd ia the Lake Earl Wildlife 

• • I 

Area. l . ; 
i 

')1U.ak you very much for your cousidention. · i 
I 
I 

S~f·~ : 
! 

i 
I 
I 
I 

.i .. 
I 

. ~ 
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April 2, 1999 

California Coastal Commission 
45 Freemont St. 
Attn: Bob Merrill RE: Application File No: 1-97-76 
San Francisco, CA 94105-2219 

Dear California Coastal Commission: 

~~~ ~~~~~~ ~ 
J U APR 0 5 1999 lW 

CAliFORNIA 
COASTAL COMMISSION 

I have owned property for 27 years at Pacific Shores. [am requesting C.C.C. to keep 
the lake level at 4 feet MSL. This is the level that we bought the property at and that 
is where it should stay. In the last II years, our property has been flooding by high lake 

water levels on at least 12 occasions. WHY THE FLOODING ON OUR 
• PROPERTY? 

• 

Jim and Nancy Eskew 
4816 Oaroca Way 
Buena Park, Ca. 90621 
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The attached correspondence from James M. Wakefield, Counsel for the Pacific 
Shores California Water District, was received in the Commission's offices on 
April 22, 1999, the day before the scheduled mailing of the staff report. The 
lengthy letter was not received in time for the Commission staff to analyze and 
respond in the staff report to the concerns that were raised. Staff will prepare an 
addendum for distribution at the Commission meeting that will respond to Mr. 
Wakefield's letter. 

EXHIBIT NO. 12 

April 21, 1999 

Wakefield letter 

• 

• 

• 
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Partners With The Environment 

April21, 1999 

ffi1 ~©~~w~ [D) 
APR 2 2 1999 

CALIFORNIA 
COAST A\. COMMISSlON California Coastal Commission 

45 Fremont Street 
San Francisco, California 941 05-2204 

Re: Lake Earl Breachin~: Permit Application 1-97-076 Hearing 

Dear Coastal Commissioners: 

The appropriate level at which to breach Lake Earl has been unresolved for a number of 
years. The above referenced hearing, which addresses this issue, was continued from the 
Commission's September, 1996 meeting. The issue is presented to the Commission in the same 
form today as it was then; an application by the Department of Fish & Game ("DFG") and the 
County of Del Norte ("County")Gointly, the "Applicants") for a two-year interim permit to 
artificially breach the sand dune separating Lakes Talawa and Earl ("Lakes") from the Pacific 
Ocean. The permit application proposes deferring breaching until the surface level of the Lakes 
rise to 8 feet msl, (except between February 15 and September 15 when breaching would be 
allowed at five feet msl.) The effect of the proposed action is to raise the Lakes' maximum 
surface level by about four feet in depth over its historic levels several times a year, temporarily 
flooding over a thousand acres of formerly dry land. 

At the September, 1996 hearing, it was clear that the Applicants had neither considered 
the impact of the proposed action nor developed a management plan for the Lakes. Comments 
and testimony by the Pacific Shores Subdivision California Water District ("Water District'') and 
others identified numerous potential adverse impacts associated with raising the maximum lake 
level. To avoid these impacts, the Water District took the position that the historic four foot msl 
maximum lake level should be maintained until the impact of raising the maximum lake level 
could be scientifically determined. 

In order to give the Applicants an opportunity to address the issues raised at the hearing, 
the Commission staff recommended that the Applicants be given several months to develop 
evidence to support their proposal. The hearing was continued until December 1996. The 
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California Coastal Commission 
April21, 1999 
Page2 

hearing was further postponed when the Applicants failed to submit any evidence of their 
position. Over two and one-half years have passed and the Applicants are only now reporting 
back. In the meantime, as a result of their delay, the Lakes were allowed to rise to such high 
levels that on four (soon to be five) separate occasions, the County was required to declare a 
state of emergency in order to breach the sand dune and stop the severe flooding that resulted. 
This flooding caused significant adverse impacts to the environment, drinking water wells and 
prime farmland. 

The Water District remains convinced that Applicant's proposal to raise the maximum lake level 
from its historic 4 foot msllevel to 8 feet msl without studying the impacts of its proposed 
action, is flaweg. However, the Water District has been informed by DFG that DFG will not 
accept a Coastal Commission permit requiring it to breach at any level lower than 8 feet msl, and 
in such case the only recourse to relieve the repeated flooding events likely to occur would be for 
the County to continue declaring regular states of emergency in order to breach the sand dune. 
This alternative is unacceptable. 

To resolve the conflict, the Water District proposes a compromise for the Commission's 
consideration. It asks the Commission to approve the permit application with the following 
modification to its terms: 

Periodic breaching of the Lake Earl/Lake Talawa sand dune for flood 
control purposes during the 1998-1999 and 1999-2000 rainy seasons 
(September 16- February 15) once lake elevations reach 4 feet mean sea 
level, but not to exceed 8 feet mean sea level, at a level consistent with the 
scope of work of the Army Corps of Engineers' "Intensive Habitat Analysis"; 
and after February 15th if lake elevations reach 4 feet mean sea level, but not 
to exceed 5 feet mean sea level, at a level consistent with the scope of work of 
the Army Corps of Engineers' "Intensive Habitat Analysis." 

The Water District anticipates that this language, which provides flexibility, will meet the 
immediate concerns of all parties with a stake in the lake level issue, and should assist the parties 
in their efforts to reach a permanent resolution to the lake level issue by removing a legal barrier 
that may prevent the Army Corps from conducting its study in a manner that fulfills its scope of 
work. 

If the proposed permit is not amended to incorporate the compromise language, the 
proposed permit remains fatally flawed based on the adverse environmental impacts of the recent 
high water level breaching events addressed in the following comments and analyzed in a report 
by a highly qualified wildlife biologist, David Stevens. See Attachment 1. 
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California Coastal Commission 
April 21, 1999 
Page 3 

A. Updated Comments on Breaching Events 

1. Lake Earl Lake Level Management Study Has Begun. Since the September 
1996 hearing, an event of great significance has occurred. The Army Corps of Engineers was 
provided funding to conduct a the long needed study of the impact of breaching on the Lakes' 
ecosystem. This study the "Lake Earl & Lake Talawa Intensive Habitat Analysis Study" 
("Study") began about one year ago. The Scope of Work for the Study states that the Study 
contractor, "shall identify quantities of natural habitat resources at 2-foot intervals, beginning at 
2-feet msl and ending at 10-feet msl." Its purpose is to determine the "least dama~ing practicable 
alternative for long-term lake level management." 

Comment: The Proposed Permit Contradicts the Purpose of the Study. Since the 
Study began, the environmental impacts of two emergency breaches, one at approximately 8 feet 
msl and one at approximately 1 0 feet msl, have been studied by the contractor. However, the 
two breaching levels that have been studied are the only breaching levels that can be studied 
under the proposed permit. As noted in the attached biological comments submitted by David 
W. Stevens, "If granted as requested, the permit will not allow the lowering of[maximum] lake 
levels to fully and adequately assess the quantities of habitats at the various lake levels. If the 
study contractor cannot fully assess habitat quantities and qualities because permit levels prevent 
breaching at the various intervals, the Lake Earl and Talawa Working Group will be unable to 
fully and objectively accomplish the study objective ... " Without such latitude, study can only 
confirm conditions under the recent status quo imposed by DFG. Since the proposed permit will 
prevent breaching at the historic 4 feet msl, the environmental impact of breaching at the historic 
level on habitat quantities and qualities cannot be studied. IfDFG wishes to support the Army 
Corps Study's objectives, it should amend its breaching application to be consistent with those 
objectives. 

Comment: DFG's Refusal to Amend the Permit To Allow The Study To Fulfill Its 
Scope of Work Appears To Further the Interests of Hunters at the Expense of the 
Environment. It appears that local DFG personnel may have an agenda at odds with the 
environment. At a Lake Earl Working Group meeting on October 28, 1998, DFG representative, 
Herb Pierce, informed the Army Corps that its lake level Study consultant could not conduct 
Tidewater Goby studies on the lake during duck huntin2 season, because the studies would 
disrupt conditions for his "constituents. the hunters and those who fish." Further, DFG has 
allowed Ducks Unlimited to construct numerous duck blinds in the Lake Earl Wildlife Area, 
which were bulldozed out with heavy equipment. It is unclear whether this activity was done 
with a Coastal Permit. These issues together, suggest that the high lake levels requested by the 
Applicants, and their steadfast refusal to compromise to conduct environmental studies, are to 
further the interests of duck hunters regardless of the toll it takes on non-game species . 
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2. During Historic Times the Maximum Surface Level of the Lake has Been 
Managed At Approximately Four Feet MSL. Lakes Talawa and Earl have historically been 
managed at a maximum surface level of approximately 4 feet mean sea level ("msl'') by periodic 
manual breaching of the sand dune separating the lakes from the Pacific Ocean, first by local 
native americans, then by local pioneer farmers, next by the County of Del Norte and now by the 
Applicants. "The Biological Evaluation for Breaching the Sandbar at Lake E" attached as 
Exhibit 8 to the Staff Report (which is unsigned and undated, but appears to have been received 
from Herb Pierce ofDFG) ("DFG Report") concedes that "the bar was commonly breached 
artificially by the 1880's." This is about 50 years further back than the Coastal Commission Staff 
Report prepared for the March 12, 1999 hearing ("Staff Report") asserts. This is a long enough 
period for species to have adapted to the ecosystem. While the DFG Report does cite a few 
instances where waters did rise higher, these instances were the exception to the rule, recording 
catastrophic floods that have occasionally occurred over the years. In fact the source cited by 
DFG for this information, the Army Corps Flood Plain Study of 1991, actually states, "normal 
lake level is about 4 feet msl, while extremes may range as high as 12 feet msl. For a more 
detailed comment on this issue see Attachment 1, at p. 4, comment to para. 3. 

Comment: The Coastal Commission's Last Action On This Issue Was To Approve 
Breaching at the 4 Foot MSL Status Quo Pending Completion of Environmental Studies . 
As noted on page 7 of the StaffReport, in 1991, the Commission approved a breaching permit to 
continue breaching at the 4 feet msl historic level. As further noted in the staff report, on page 
7: "The Commission found that. in the absence of specific h,ydroloiical and bioloiical studies to 
fully assess the project's impacts upon the surrounding agricultural and other lands that would be 
subject to flooding if the sandbar were regularly breached at 8 feet MSL. it would be better to 
maintain the 1976-1986 status quo by reQYiring breaching at 4 feet MSL until such time that the 
reqyired studies were corrwlete and all of the outstanding environmental issues had been 
formally analyzed." 

Comment: DFG Refused to Comply With the 4 Foot MSL Permit Requirement In 
An Apparent Attempt To Change The Status Quo Without Study. The DFG subsequently 
refused to implement the Coastal Commission permit, and deliberately allowed the lake levels to 
rise far above their historic maximum levels, flooding vast areas of private property and sensitive 
habitat. The ecological damage was catastrophic. Based on comments made by Mr. Pierce at the 
1996 hearing, DFG appears to be deliberately causing this damage in an effort to flood out the 
opposition by unilaterally changing the status quo. Since a number of years with repeated severe 
flooding events caused by this have now passed, the cumulative environmental damage may be 
so severe that he may have obliterated all trace of certain species and their historic habitats. 
Through this destruction he may have created a new status quo. If the Commission does not 
change his attempts to prevent study of the historic level, by default, he will have changed the 
status quo. 
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California Coastal Commission 
April 21, 1999 
Page 5 

Comment: The Only Applicant With An Interest in the Proposed Level Appears To 
Be DFG. Although the Applicants are both the County and the DFG, it is clear that the County 
is a reluctant applicant, at best, and is supporting this permit application only because of 
warnings by Mr. Pierce that if the County did not support the 8 foot level DFG would not 
authorize use of the breach site in any permit. This would cause even greater flooding which 
would require cumbersome emergency breaches to release. Attached for the Commission's 
review are two letters from the Del Norte County Board of Supervisors requesting a four foot 
interim breach level. Attachment 2. Indeed, at the September 1996 hearing, John Wilson, 
Assistant County Engineer informed the Commission that the County was a co-applicant in name 
only. The following dialogue is instructive: 

Commissioner Wan: Is it the County's position that you want this breaching to 
occur on a regular basis at eight feet? 

Mr. Wilson: That is a good question. No. It is not ours. It is the Fish & Game, 
as a policy, and that is what we are following 

Commissioner Wan: Then why are you co-applicants? Is not the county not 
taking a formal position on this? 

Mr. Wilson: We considered the Fish & Game the lead agency in this particular 
breaching. 

Commissioner Wan: But you are the co-applicants? 

Mr. Wilson: We did sign the permit. Yes. 

(See transcript of hearing). It is important to note that the second attached letter from the County 
Board of Supervisors supporting the 4 foot level was written after the County signed as a co
applicant in September, 1996. Also attached is a timeline to provide the Commission with 
context. The dates and levels of all four of the emergencies breaches that have occurred since the 
last Coastal Commission hearing, as well as earlier events, are on that time line. 

Comment: On Numerous Occasions Since September 1996, the Lakes Have Been 
Allowed To Rise To Flood Levels Significantly Above 8 feet MSL Before Emergency 
Breaches Were Authorized. Subsequent to the September 1996 Coastal Commission hearing, 
DFG failed to conduct any studies on the impact of its proposed action and did not report back to 
the Commission at its December 1996 meeting, as instructed. Rather, at Mr. Pierce's request, 
staff postponed the hearing on the interim breaching permit application until the May, 1997 

• Commission meeting. Without a permit, the lake rose above 8 feet, causing major flooding of 
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adjoining areas, including private lots in Pacific Shores. The flooding continued unabated until 
Del Norte County breached the sandbar on December 3, 1996 pursuant to a declared state of 
emergency after the flood waters rose to approximately 8 'l2 feet msl. 

3. The Staff Report States That "The Purpose of the Proposed Project is To 
Minimize the Risk Of Flooding In Developed Areas Surrounding the Lagoon." StaffReport 
p.18. It goes on to state "breaching at 8 feet msl allows for some mar"in of safety before serious 
flo<?ding of roads occurs. 

Comment: The Conclusion that 8 Feet MSL Allows For Some Margin Of Safety 
is Contradicted By the Evidence in the Report and Its Exhibits. The staff report notes at p.19 
that the road beds of Lower Lake Road and Kellogg Road (both of which are major county 
thoroughfares) are saturated when water reaches 8 to 9 feet and their surfaces flood at 9 feet. 
Omitted is the fact that, at 9 feet msl, emergency access to several homes, including one with an 
elderly invalid, is cut-off. Elsewhere, at page 20, the Staff Report notes that "2.73 miles of roads 
within the subdivision would be inundated at the 9 foot level."[emphasis added] These roads 
were misidentified in the Staff Report as "private" roads. They are, in fact, dedicated county 
roads. In fact they are. See Attachment 3. Elsewhere, the Staff Report contradicts this margin of 

• 

safety. It states at p.9: "It can be extremely dangerous to attempt to breach a sandbar during a • 
winter storm. By the time the storm subsides, the water level in the lagoon may exceed 10 feet 
msl. The difference in the surface area of the lagoon between 8 feet msl and 1 0 feet msl is 
approximately 692 acres and is equivalent to 5 inches of rain with the watershed." The Staff 
Report apparently ignored DFG's own advise that "Rainfall may be heavy in Del Norte County 
and Lake Earl may rise rapidly. The lagoon rose from 4.5 fee msl to 1 0 .. 1 feet msl during a 
major rainstorm between January 15 and 27, 1991. The rise of nearly .5 feet per day was entirely 
from runoffwithin the lagoon watershed (Corps, 1971)" Indeed, that is why the County's flood 
control plan is based on a maximum lake level of four feet msl (submitted to Commission as 
exhibit to Sept. 1996 comments). The evidence overwhelmingly suggests that the proposed level 
leaves absolutely no margin for safety. Based on evidence used to prepared the staff report a 
lower maximum lake level would be prudent. 

Comment: It Is Contradictory To Raise The Lake's Maximum Level In Order To 
Prevent Flooding. The solution to the flooding problem is simple: a lower maximum lake 
level. Since the Corps study and the County Flood Control Plan are both based on the historic 4 
foot msl surface level, it does not make any sense to change this prior to commencing studies to 
determine the safety of such a change in conditions. 

Comment: DFG's Actions Have Caused Emergency Conditions That, At Times, 
Have Been Life Threatening. After failing in September 1996 to make 8 feet msl the new 
status quo, DFG made no attempt to secure an interim breaching permit during the 1997 rainy 
season, even though the storm season was expected to be especially severe because of El Nino • 
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conditions. As a result, severe flooding occurred, twice requiring the County to declare a state of 
emergency in order to breach the sand dune. The first breach occurred on December 2, 1997, 
when the lake level was at approximately 9 feet msl and the second on March 5, 1997 when the 
lake level was at 9'2" msl. This past winter, on November 24, 1998, Del Norte County again was 
forced to declare a state of emergency and breached the lake at 10.5 feet msl. At that level of 
flooding, 523 lots in the adjacent Pacific Shores Subdivision were inaccessible due either to 
direct flooding or flooded access roads. Terrible damage to private property and ecological 
resources was clearly evident. The County had to breach the sand dune during a major storm on 
February 16, 1999, when the Lakes rose to 8.5 msl. Because ofDFG, County personnel were 
needlessly put at risk. During the 12/98 breaching event, which occurred during a moderate 
storm, the lake swiftly rose to 1 0 foot msl causing serious flooding. Because of the urgent need 
to breach, it was done under dangerous conditions, and the bulldozer, along with its driver, was 
almost swept into the surf. However, had the breaching not gone forward, even more serious 
flooding would have certainly occurred. If a major storm occurs, breaching the sand dune may 
be too dangerous or impossible to perform before lives are lost. Simply put. the 8 foot level is 
neither safe nor does it provide an adequate buffer against flash flooding. 

B. Legal Issues 

1. The Analysis of The Biological Issues in the Permit Application Was 
Drafted by DFG, the Principal Applicant. In a telephone conference which I initiated to 

determine the cause in the delay in processing the permit application, Jim Muth, former North 
Coast Planner informed me that DFG would be drafting the portion of the staff report addressing 
biological issues. Staff Report Exhibit 8, the DFG Report, appears to be precisely this. When I 
asked Mr. Muth why the Applicant was allowed to draft the analysis of its own permit 
application, Mr. Muth stated that it was necessary because the Coastal Commission does not 
have its own independent resources (personal communication Nov. 1998). 

Comment: It Is A Conflict of Interest For An Applicant To Draft The Biological 
Evaluation of Its Own Controversial Project. The Coastal Commission should independently 
evaluate the scientific assumptions and conclusions that the Applicant bases its application on. 
When comments are filed challenging the validity of the Applicant's factual or scientific 
assumptions or the accuracy of its analysis, it is particularly important that they be given 
independent neutral review. Unfortunately, this is not the case in this instance. Here, 
assumptions and analysis relating to biological issues made by DFG in the permit application 
were challenged, and the Commission staff appears to have wholly relied on the Applicant to 
draft an evaluation rebutting those comments. Unfortunately, the DFG Report contains many of 
the same factual errors, fallacious logic and lack of scientific basis as did the originaL In short, it 
appears that because the Commission lacks a process by which it can independently review the 
application by DFG, staff allowed DFG, as an Applicant, to recommend approval of its own 
application. 
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2. The Staff Report Incorporated A Letter By DFG Staff Counsel Arguing That 
Flooding Private Property Within The Pacific Shores Subdivision Does Not Constitute A 
Taking Of That Property. This letter by Joseph Milton, DFG Staff Counsel, written at the 
request ofDFG's Herb Pierce, purports to provide an analysis ofthe takings claim raised in the 
Water District's comment letter to the September 16, 1996 hearing. 

Comment: Mr. Milton's Letter Incorrectly Analyzes the Cause of the Flooding. The 
Milton letter is premised on the general theory that public entities have no duty to protect against 
flooding from "natural" causes. (DFG's assumption of"natural" conditions is addressed 
elsewhere in the District's comments.) However, Mr. Milton carefully avoids addressing the fact 
that the flooding at issue has been caused by a human decision to change historic management 
practices. In fact, here where flooding is proximately caused by a human decision (in this case, 
altering a historic level management practice), the change in human practice is an intervening 
cause that breaks the chain of causation that otherwise would be linked to the natural rising 
waters. An analogous situation would be if the Army Corps of Engineers decided to tear down all 
the long standing levees it built along major rivers prone to flooding, such as the Sacramento or 
the Mississippi, and people in the exposed areas were subsequently flooded. (See, Stover 
Engineering Comment p.2, ,3, attached and submitted under separate cover). It is the human act 

• 

of tearing down the levees, not the natural condition of the rising river waters, that would cause • 
the flooding in such instance. It is the same here. It is the human decision to prohibit breaching 
of the sand dune to prevent historic flood control activities that raised the maximum surface level 
ofthe Lakes and caused the flooding. In legal terms, DFG's actions are a "but for cause" of the 
flooding. This is because but for DFG's decision to chan~e the historic breachin~ practices, the 
natural condition (the rising waters) would not have harmed any property. 

Comment: Mr. Milton's Letter Documents that the State Does Not Intend to Pay For 
Any of the Private Properties Its Floods By The Proposed Action. Contrary to previous 
statements by DFG, on page 3 of his letter Mr. Milton makes it clear that DFG never intended to 
buy Pacific Shores at fair market value. He argues: "the legislature never budgeted for such 
purchases of District parcels, and that negotiating and processing the purchase of 1 ,500 legally 
distinct 0.5 acre parcels would have been administratively impractical." His comments provide a 
rationale for the State's failure to purchase any impacted land within the subdivision within the 
past 20 years. His argument is also contradicted by the facts, since there are over 200 tax 
defaulted lots, a sizable portion of the subdivision, that the State could acquire from the County 
without any administrative impractically whatsoever. 

C. Factual and Historic Issues 

1. The Staff Report would lead one to believe that little private property is 
impacted by the proposed action. On page 5, it states "only approximately 45 acres of land 
below the 10 foot contour remain in private hands." • 
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Comment: This Statement is Untrue and is Contradicted Elsewhere in the Staff 
Report. In Coming to This Conclusion, the Staff Report is Ignoring all Impacted Lands 
Within Pacific Shores. Page 20 of the staff report states that the Corps flood plain map indicates 
that 218 lots are susceptible to flooding during a 1 00-year storm event. The Army Corps Flood 
Plain Information Lake Earl-Lake Talawa, Lower Smith River Area, was submitted to the 
Commission as an appendix to its September 1996 hearing package. The 1 00-year flood 
elevations at Lake Earl range form 6.85 to 7. 73 feet msL Thus, under the proposed permit over 
218 lots will be flooded on an annual basis. Since each lot is Yz acre, at 7.73 feet msl, 109 acres 
are impacted by flooding. Pacific Shores owns an additional 175 acres of common area, all but 
five acres of which are below the 8 foot contour. Putting these together, 279 acres of private 
property are flooded at 8 feet msl. Another approximately 220 lots have been documented to 
have been impacted by recent flooding at 10 foot msl. Putting this information all together, 
approximately 390 acres within Pacific Shores are below the 10 foot contour. This is almost lQ 
times the amount of private property the Staff Report states will be adversely impacted. 

2. The Staff Report Would Lead One To Believe That DFG Has Attempted To 
Purchase All Private Lands Beneath The 10 Foot msl Contour. Specifically, at page 11, it 
states "To better manage the wildlife and fisheries resources in and around the lakes, the 
Department has continued to expand its ownership in the area via an ongoing acquisition program 
to purchase from willing sellers all private lands around the lakes up to the 10-foot contour." 

Comment: This Statement is Untrue. The State Has Not Attempted To Purchase 
Any Lands Within Pacific Shores (including hundreds of acres below the 10 foot contour) 
in the Last 20 Years. A more accurate statement might be that DFG has been attempting to 
purchase private lands around the lakes up to the 10-foot contour, except for lands in Pacific 
Shores. Indeed, the State has not even attempt to gain title to tax defaulted lots below the 10 foot 
contour! As DFG legal counsel explains in his analysis prepared for the Staff Report: "the 
legislature never budgeted for such purchases of District parcels, and that negotiating and 
processing the purchase of 1 ,500 legally distinct 0.5 acre parcels would have been 
administratively impractical." Therefore, it appears that DFG has no intention of buying land in 
Pacific Shores when it can take possession by flooding it instead. 

3. The Staff Report Acknowledges That Artificial Breaching Has Occurred 
"During The Last 75-100 years''. In fact, a supporting exhibit submitted by DFG documents 
that breaching goes back considerably further than this. The DFG Report concedes that "artificial 
breaches occurred as early as 1873" and that "the bar was commonly breached artificially by the 
1880's." The references cited by DFG are actually from the 1870's. This is considerably longer 
than that stated in the Staff Report. 

Comment: The Record Of Historic 4 Foot MSL Breaches Goes Back Many Years 
Further Than DFG Admitt~d In Its Past Applications And As The Staff Report Asserts. 
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James McLaughlin, a descendent of a pioneer family that settled on Lake Earl in 1875, stated that 
his family breached the sand dune since the 1870's a tradition they learned from the native 
Tolowa. (The DFG Report corroborates this back to 1873). Mr. McLaughlin provided the Water 
District with dated historic photographs of manual breaching events from the early 1900's. He 
informed us that the McLaughlin family, which owned the breach site in the early 1900's, used to 
regularly breach the sand dune to maintain the lake at a 4 foot msllevel. Among the persons he 
was able to identify in the historic photographs was his own grandfather. See Attachment 4. This 
further supports the oral history of breaching the sand dune recited by the native Tolowa, that the 
Staff Report appears to give little credence to. In fact, artificial breaching of the lake may have 
occurred for many hundreds of years by the Tolowa (Bowen 1997). 

4. The Staff Report Assumes That The Lakes Are A Natural Lagoon Based On 
The False Assumption That The Sand Dune Has A Natural Breach Height of 12 Feet. The 
Staff Report states: "With the surface water elevation at 4 feet msl, the sandbar is several 
hundred feet wide and as mucl). as 12 to 13 foot high. As the lagoon level increased toward the 
natural breach height of approximately 12 feet MSL, the quantity of sand needed to be moved to 
breach the lagoon decreases." 

• 

Comment: The Staff Report's Conclusion That the Lagoon Naturally Breaches Is • 
Unsupported By Evidence. It is unclear where basis of this statement. The DFG Report 
concedes that: "A history of the natural breaching of the Lake Earl sand bar (bar)[sic] is 
unknown, There were no records kept on the natural function of Lake Earl. DFG Report at P.l. 
In fact, breaching may not be a natural phenomenon. To address this issue, the Pacific Shores 
Water District had the breach site surveyed by a registered surveyor. The survey documented that 
the fore dunes across the beach are at an elevation of approximately 16 feet msl, except in the 
scar caused by prior breaches. Absent those breaches, it is unclear if the Lakes ever naturally 
opened to sea. Rather, prior to man's breaching of the sand dune, the lakes may well have flowed 
out through Talawa Slough to the north, or the slough that leads to Crescent City harbor to the 
south. If so, under natural conditions, Lakes Talawa and Earl were not lagoons, but fresh water 
lakes. If so, the Lakes' estuarine habitat may be entirely man-made. See, Attachment 5, Report 
by Stover Engineering, for detailed scientific discussion of this issue. 

Comment: If it is Unclear That The Lakes Breached Naturally, The Staff Report 
Cannot Conclude That A Maximum Lake Level of 8 Foot MSL Is Better Because It is 
Closer To What is "Natural" Than The Historic 4 Foot MSL Level.. The DFG continues to 
take the awkward position that while its proposed 8 foot lake level is admittedly artificial, it is 
better because it is more "natural" than the historic level. This argument is based on the 
unsupported assumption that the sand dune does breach naturally. In such case, neither breaching 
regime would be remotely close to the fresh water lake that may have at one time existed. 
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Comment: The DFG Report Provides Analysis Regarding How To Manage The 
Lake According to "Natural" Conditions That Contradicts the Proposed Action. The DFG 
report states that it is important that the lagoon maintain exchange of salt and fresh water in a 
manner similar to the natural functioning of the lagoon. However, the lake is breached at a higher 
level as proposed by the Applicants, mixing of salt and fresh water will occur less frequently than 
it has under the historical 4 foot msl breach pattern. 

5. In September, 1996, Mr. Pierce Promised The Commission That DFG Was 
Working On A Lake Level Management Plan. 

Comment: No Management Plan Has Been Completed In The Subsequent 2 114 
Years. Although the stated purpose of the permit application is for "flood control" purposes, the 
interim permit application requests permission from the Coastal Commission to raise the lake's 
surface level four feet over its historic level. Although the stated purpose for flood control, its 
actual effect is to cause additional floodinfj beyond historic levels. By raising the maximum lake 
level prior to preparing a management plan, DFG has no ability to determine whether the 
alteration in management of the Lake is beneficial or harmful. 

c . Biological Comments 

The Water District's biological comments were separately drafted by David W. Stevens, 
an expert in wildlife biological issues. Mr. Stevens has a Masters in Biological Sciences from 
Cal. State Polytechnical University, Pomona. Mr. Stevens has 26 years experience, first as a 
terrestrial biologist, next as a supervisor of environmental assessments, and now as an 
environmental consultant. Mr. Stevens' curriculum vitae is attached to his report that sets forth 
his comments. The Water District was compelled to employ an expert of Mr. Stevens' caliber 
because, in the past, Mr. Pierce has dismissed out of hand all comments not made by biologists. 
Because Mr. Stevens found so many deficiencies in the staff report, they will not be repeated 
below. His entire report should be carefully considered. His general conclusions are, as follows: 
1) many statements concernin~ biolofjical issues are inaccurate: 2) there is a lack of supportin~ 
references and/or documentation; and 3) si~nificant. relevant issues pertinent to this application 
are not addressed. The following summarizes some of his specific points: 

1. The biotic community in this ecosystem did not evolve over the millennia. Rather, it is 
quite likely that the historic man-caused breach-fill phenomena has had, and will continue 
to have the most significant affect on the ecosystem dynamic; 

2. The Lakes have been documented to host less species than claimed in the Staff Report; 

3 . The Staff Report falsely assumes that the sand dune will naturally breach at 12 feet msl 
because the disturbed area of the sand dune is at this level; 
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4. The argument that low water levels in the summer are bad, is unsupported by the evidence; 

5. The proposed breaching regime is not responsive to salmonid migration, including some 
now listed as threatened or endangered; 

6. The larger lake size brought about by breaching in the winter will likely be at the expense 
of management opportunities for enhancement of threatened or endangered species; 

7. The Staff Report provides little meaningful information about the extent to which habitat 
diversity and biodiversity might be enhanced by adoption of the 8 foot msl breach; 

8. There is no evidence that the management of this area is guided by a well developed set of 
management principles and objectives; 

9. It is not scientifically sound to accept the Staff Report's premise that the 8 foot msl breach 
is the best alternative until a factual based set of data that demonstrates that the habitats 
and species protection tradeoffs inherent to lake breaching alternatives, is indeed the best 
alternative; 

10. Certain previous studies on the Oregon Silverspot Butterfly have been cited for 
propositions they do not stand for. Exclusion of Lauck's 1997 Oregon Silverspot Butterfly 
Study suggest that the permit application is less than thorough; 

11. Because of the adverse impact high lake levels have had on the Oregon Silverspot 
Butterfly, this permit application is fatally flawed; 

12. Raising the Lakes to 8 feet msl will result in a loss of several thousand acres of short 
forage grass for the Aleutian Goose, a loss of substantial prime habitat that should 
definitely be considered adverse; 

13. The proposed breaching regime will adversely impact the Tidewater Goby by the 
exceptional force of water caused by an 8 foot breach and by substantial lake erosion, less 
likely associated with lower level breaches; 

14. The permit application lacks sufficient information to demonstrate that the coho salmon 
will not continue to be excluded from the Lakes in large numbers and to prevent juvenile 
coho from exiting to the sea in spring; 
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15. Since natural breaching has not been a natural phenomena for over 1 00 years, the 
suggestion that the proposed breaching regime will somehow mimic natural conditions is 
unsupported; and 

16. The degree of adverse impacts to the resources from an 8 foot msl breach, as opposed to a 
lower level breach, is significant. 

D. Cultural Resources 

1. The Staff Report Downplays the Claims by Native Tolowa That They Have 
Burial Grounds Considerably Below the 8 Foot MSL. The Staff Report states that field work 
for the Army Corps archeological study has been completed and preliminary results do not show 
evidence that Tolowa burial grounds will be significantly degraded from water levels below the 10 
foot contour. 

Comment: This Is Highly Misleading. In Fact, Tolowa Burial Grounds Were Found 
Below The 8 Foot Contour. In the spring of 1998, James Roscoe, an archeologist conducting 
studies for Tetratech, contracted by the Army Corps of Engineers to identify significant cultural 
resources impacted by the lake level, informed Jan Bowen, ofthe Tolowa Nation, that after a 9 
feet msl breach in March, 1998, he discovered exposed human bones and Indian beads eroding 
from the lake shore at a level of approximately 6 feet msl in the vicinity of Etculet, the largest 
historic Tolowa village on the lake shore. (Bowen 1998) Ms. Bowen subsequently confronted 
Mr. Roscoe with the staff report, who responded that the preliminary finding was submitted prior 
to that discovery, but that the final findings documenting the discovery were submitted some time 
ago. The final findings are that the site would be adversely impacted by 8 feet water levels. 
(Bowen 1999) This new information clearly demonstrates that the proposed breaching level of 8 
feet msl will have a significant adverse impact on an important cultural resource. 

E. Endangered Species Act 

1. Citing Few Reliable Sources, The Staff Report Suggests That The Proposed 
Level Should Not Adversely Impact Endangered Species. 

Comment: There Is Now Credible Evidence That Raising The Maximum Lake Level 
To 8 Feet MSL Will Significantly and Adversely Impact the Oregon Silverspot Butterfly, a 
Federally Threatened Species. In the summer of 1997, the Pacific Shores Water District 
performed an extensive study ofthe federally threatened Oregon Silverspot butterfly and its 
habitat in the subdivision and adjacent low lying land managed by the California Department of 
Parks & Recreation. The study confirms that the largest area of larval habitat is on a portion of 
the Parks & Recreation Land that is flooded when the lake rises over 6 feet msl. The study 

• concludes that the single most important factor threatening survival of the species in the Study 
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Area is DFG's unofficial change in lake level management practice that floods this area each year, 
apparently for the benefit of duck hunters. By flooding this area, DFG inevitably drowns all 
butterfly larvae in the area, annually exterminating the entire Oregon Silverspot population in its 
core habitat area. In order to save the butterfly from local extinction, the study recommends an 
immediate change in lake level management practices to require breaching whenever the lake 
level approaches six feet msl. In contrast, the level proposed in the permit application is likely to 
exterminate the local population of this federally listed threatened species. See Attachment 6 

Comment: The Staff Report Documents Adverse Impacts Of High Lake Level 
Breaches On the Endangered Tidewater Goby. On November 25, 1998, Helen Ferguson, a 
local farmer, observed representatives of the Corps' consultant, Tetratech, netting small fish in 
isolated pools left after the 10 feet msl breach of November 24, 1998. She was informed by the 
Tetratech representatives that they were rescuing stranded Tidewater Gobys, as required by the 
Corps permit. Although several thousand stranded Tidewater Gobys were rescued, the 
representative informed Mrs. Ferguson that they were unable to rescue all stranded individuals. 
(Ferguson, 1999). According to an analysis by Stover Engineering based on data collected by the 
California Department of Water Resources, the velocity at which the shoreline recedes at a 10 foot 
breach is significantly greater than at a 6Y2 foot breach. This accounting for why so many Gobys 

• 

were stranded during the recent high level breach. (See Stover comments in Attachment 5 for full • 
analysis) This is a documented adverse impact of a high water level breach. No similar impacts 
associated with lower level breaches have been identified. As such, it appears that the proposed 
action may not only be imprudent, but may violate the Endangered Species Act. 

Comment: The proposed breaching regime contradicts itself. Although the 
Applicants argue that the proposed 8 foot msl breaching pattern is better than the historic 4 foot 
msl regime, their own proposal contradicts this. If this is truly the case, then why do they propose 
that the Lakes be breached during the summer if the water level rises above 5 foot msl. If that is 
the case, why not propose to breach at 5 foot msl year around? 

F. Geou;raphic and Hydrolou;ical Issues 

Because the lake has never been observed at is "natural" level during recorded history, 
what is 11natural" must be determined indirectly by studying local geographic conditions and 
through application of engineering calculations. To this end, the District requested that Ward 
Stover R.E., a registered civil engineer, review lake level issue from an engineering perspective. 
Mr. Stover has 14 years of experience in hydrology and surveying. Mr. Stover is familiar with 
Lake Earl and vicinity, having lived and practiced in the area for nearly 1 0 years. Key points 
from Mr. Stover's analysis are summarized below. His complete report is included as Attachment 
5, for the Commission's review. 
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1. The natural level of the lake is dependant on the height of the sand dune separating Lake 
Talawa from the Pacific Ocean. 

2. The sand dune separating Lake Talawa from the ocean is approximately 9,100 feet long. 
This dune was surveyed and found to have an approximate elevation of 16 feet msl, except 
in the breach scar. The sand dune on each side of the scar was found to be 16 feet msl. 

3. The sand dune appears capable of fully repairing its scar. In the relatively short intervals 
between artificial breaches, the sand dune has been documented to rebuild the scar to over 
12 feet msl. This appears to be the source of the "natural" level stated in the Staff Report. 

4. The sand dune has not been allowed to fully rebuild itself because the lake has always 
been artificially breached when lake levels reached no higher than approximately 1 0 feet 
msl. 

5. The sand dune would likely restore fully the scar to 16 feet msl if the scar was not 
artificially disturbed on a regular basis . 

6. Assuming the sand dune rebuilt to 16 feet msl at the breach site, existing topography maps 
suggest that the lake could naturally flow out of Talawa Slough to the north, ultimately 
draining into the Smith River. 

7. Due to the size and shape of the Lake Earl Basin and the proximity of the Smith River, the 
lake could very possibly not breach naturally at the sand dune if the dune was at its 
undisturbed elevation of 16 feet msl. 

Applying the above analysis, Lakes Earl and Talawa may actually be properly classified as 
lakes. Because both the historic level and the proposed level create lagoon conditions, neither in 
any way, simulates "natural conditions". As such, the task of the Commission is to choose 
between two completely artificial conditions. 

G. Conclusion 

The Applicants have not shown why the proposed 8 foot msl breaching pattern is better 
than the historic 4 foot msl regime. Indeed, the scientific analysis submitted in conjunction with 
this letter suggests that this is not likely the case. In view of the fact that the Army Corps of 
Engineers is attempting to study lake conditions at 2, 4, 6, 8 and 10 feet msl, the proposed 
breaching regime may not meet the requirements of that study and, as such, could undermine its 
validity . 
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In contrast, the Water District remains committed to the principle that the Lakes should be 
maintained at their historic 4 feet level until the impacts of raising the Lake level can be studied 
and a Lake management plan approved and implemented. However, the Water District has been 
informed by DFG that it will refuse to implement a permit requiring breaching a 4 feet msl. Since 
this will result in flooding at least as bad as that proposed by the Applicants, this course of action 
also has unacceptable results. 

To resolve this quandry, the Water District proposes a compromise. It asks the 
Commission to vote to modify the permit application, as follows: 

Periodic breaching of the Lake Earl/Lake Talawa sand dune for flood control 
purposes during the 1998-1999 and 1999-2000 rainy seasons (September 16-
February 15) once lake elevations reach 4 feet mean sea level, but not to 
exceed 8 feet mean sea level, at a level consistent with the scope of work of the 
Army Corps of Engineers' "Intensive Habitat Analysis"; and after February 
15th if lake elevations reach 4 feet mean sea level, but not to exceed 5 feet mean 
sea level, at a level consistent with the scope ofwork of the Army Corps of 
Engineers' "Intensive Habitat Analysis." 

We hope that this compromise permit language will meet the immediate concerns of all 
parties with a stake in the lake level issue, including DFG, and will enable the parties to reach a 
permanent resolution to the lake level issue by removing a legal barrier that could prevent the 
Army Corps from conducting its study in a manner that fulfills its scope of work. 

The Water District appreciates your careful review of these,,~~ 

~ ery ~lyj yoll}:s, ~ 
\1;{:~ \ 
1 -~v~l ~~' 1 

James N-1. Wakefield // 
Counse), Pacific Shores Califo~a Water District 

JMW/deb i 

cc: Coastal Commission Staff 
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XIMELINE1 

Prehistoric times to 1865's Tolowa Nation of Native Americans breached sand dune at 4 feet 
msl to preserve Salmon run and protect villages and burial grounds. 
See Exhibit 1 (Tolowa letter to Pierce) 

1865 to 1955 

1964 

1955 to 1989 

June, 1971 

1983 

1989 to 1990 

1990 

January 24, 1990 

August 8, 1991 

Sand dune breach by local ranchers to maintain the Lake levels at 
4 feet msl. See Exhibit 2 (letter from James McLaughlin, 
descendent of pioneer settlers) 

Pacific Shore subdivision approved. Roads and drainage 
constructed, designed at 4 feet msl. See Exhibit 3 (Plat map) 

Sand dune breached by Del Norte County Flood Control District at 
4 feet msl to prevent flooding. See Exhibit 4 (permits and 
chronology) 

United States Army Corps of Engineers prepared a Flood Plan 
Study of the Lake Talawa-Earl and Lower Smith River area. It 
states that "under normal conditions the two lakes have ... an 
elevation of about 4 feet above mean sea level" (emphasis added). 
See Exhibit 4A. (Excerpt from Army Corps. Flood Plain Study) 

Department of Fish and Game leases breach site and portions of 
Lake bottom. See Exhibit 5 (State Lands lease). 

Department of Fish and Game breaches at 6 feet msl pursuant to 
permit from State Lands Commission. See Exhibit 6 (March 23, 
1989 Permit) 

DFG, County and private group, Friends of Del Norte, reach an 
agreement to raise Lake to 8 feet msl. See Exhibit 7 (Gartland 
letter) 

Flooding at 8 feet msl is reported to have caused adverse 
environmental impact. See Exhibit 8 (Del Norte County newspaper 
article) 

Del Norte County submitted application to Coastal Commission for 
interim permit to breach at 8 feet msl. See Exhibit 9 (Application) 
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December 11, 1991 

April10, 1991 

March4 and 
October 25, 1992 

September 29, 1992 

April 7, 1995 

December 29, 1995 

July 31, 1996 

August 20, 1996 

September 11, 1996 

Coastal Commission amends interim breaching permit to require 
breaching at historic 4 feet msllevel. See Exhibit 10 (Coastal 
Commission and Staff Report Transcript) 

Mosquito outbreak is caused by high water levels. California 
Department of Health Services reports that the most effective way 
to eliminate the outbreak is to manage Lake levels. Exhibit 11 
(CDHS letter) 

Impact different breaching on Salmon run and anadromous fish 
determined to be significant. Exhibit 12 (University of California, 
and US Dept. oflnteriorletters) 

Hundreds of trees, including old growth, documented to have been 
killed because of high water levels/increased salinity in the Lakes. 
Exhibit 13 (Forester's report) 

DFG and County of Del Norte apply for partial interim permit from 
Army Corps of Engineers for a two year interim permit to breach 
sand dune at 8 feet msl to prevent flooding while studies are 
ongoing. Exhibit 14 (Corps Public Notice) 

Corps grants DFG and County two year interim permit to breach at 
8 feet msl in order to conduct environmental studies. Permit 
conditions are modifiable. Exhibit 15 (Corps Permit) 

Northern California Steelhead Trout nominated for endangered 
species status. Exhibit 16A (newspaper article) Steelhead identified 
as a historic resource of the lake. Exhibits 12 (University of 
California Fisheries Biologist's Letter) 

DFG and County apply to Coastal Commission for 2 year interim 
permit to breach the sand dune at 8 feet msl. Exhibit 16 (Coastal 
Commission Staff Report) 

Coastal Commission defers action on permit application, pending 
completion of environmental studies on impact of 8 feet breaching. 
Applicants instructed to report back at December meeting. 
Exhibit 17 (Hearing transcript) 
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November 30, 1996 

December 22, 1997 

January 6, 1997 

January 18, 1997 

January 22, 1997 

February 27, 1997 

March 12, 1997 

March 13, 1997 

United States Congress directs U.S. Corps of Engineers to use 
$300,000 to conduct a study on the effects of the different breach 
elevation on the national resources of Lakes Earl and Tolowa. Lake 
Earl Working Group designated vehicle for these studies. 

DFG does not report back to Coastal Commission on status of 
breaching permit, as directed. Instead, Commission hearing on 
interim permit postponed to May 1997 meeting at request of Herb 
Pierce of CDG. 

Pursuant to request of U.S. EPA and Congressmen Riggs, Pacific 
Shores Water District and Tolowa Nation are admitted to Lake Earl 
Working Group, so that interests of all affected parties are 
represented in decision-making process. Exhibit 18 (Congressional 
Record, letter to Pierce) 

Water District signs Working Group Agreement. Exhibit 19 
(signature page) 

Working Group meets to discuss scope of work for study on effects 
of different breach elevations. Water District assigned issues of 
drainage and flooding. Scientific breaching proposal submitted to 
LEWG. Exhibit 20 (Working Group agenda, Working Group 
minutes; Excerpts from scientific breaching proposal) 

Working Group meets for a second time to discuss scoping issues. 
Water District submits scoping for drainage and flooding issues. 
Further issues are assigned. Exhibit 21 (Meeting notes, letter to 
Pierce re seeping) 

Water District asks Herb Pierce ofDFG to consider alternative 
conditions in permit to provide flexibility in permit to facilitate 
Working Group's studies as alternative to permit withdrawal. 
Exhibit 22 (letter to Pierce) 

DFG withdraws permit application, and informs Coastal 
Commission that it is doing so in order to generate data for a later 
re-application of the permit to the Commission. This is done 
without knowledge or approval of Working Group. Mr. Pierce does 
not convene a meeting of the Working Group in the months prior to 
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April 24, 1997 

May 12, 1997 

June 6, 1997 

July 3, 1997 

July 29, 1997 

July 29, 1997 and 
August 27, 1997 

August 27, 1997 

or subsequent to this action. Exhibit 23 (letter to Coastal 
Commission) 

Northern California Coho Salmon listed as species threatened with 
extinction. Exhibit 23A (newspaper article). In August 1992, Coho 
Salmon was identified as a historic resource of the lakes. Exhibit 
12 (U.C. Fishery Biologist letter). Before or after listing, DFG 
makes no attempt to study impact of deferred breaching on Coho 
Salmon. In 1997, Totowa Nation reports Salmon run may have 
been eliminated by DFG breaching practices (Exhibit 1 ). 

Water District learns of permit cancellation and writes to DFG to 
request a meeting of Working Group in order to maintain its 
momentum and credibility. Exhibit 24 (letter to Pierce) 

Telephone conference between the DFG and Water District in 
which DFG agrees to resubmit application to Coastal Commission 
at September meeting. Exhibit 25 (letter to Pierce) 

Herb Pierce finally schedules action meeting of the Working Group. 
The stated purpose of the meeting is to get an application to the 
Coastal Commission in time to meet the September hearing 
deadline. Exhibit 26 (Meeting notice from Pierce) 

Working Group meeting. Members informed no funds allocated to 
do work on studies of Lake. DFG informed the members of group 
that it is refusin~ to resubmit a breachin~ application. Upon request 
by several members of Working Group, Pierce agrees to at least 
provide the Coastal Commission with a status report at the 
September meeting. Exhibit 27 (Meeting notes) 

Working Group and County each given presentation of summary of 
study by Water District biological expert. Expert concludes that an 
Oregon Silverspot Butterfly, an endangered species, is adversely 
impacted and possibly exterminated by raising lakes surface level to 
8 feet msl. Exhibit 28 (Endangered species written study summary) 

In preparation to filing its own breaching permit, County of Del 
Norte requests from DFG, as lessee of breach site, permission to use 
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September, 1997 

December 2, 1997 

March 5, 1997 

May 7, 1998 

September, 1998 

October 28, 1998 

November 24, 1998 

February 16, 1999 

site to breach the Lakes at a level not less than 4 feet msl. 
Exhibit 29 (County letter to DFG) 

Mr. Pierce informs Working Group that he would only allow 
emergency breaches when the lake level rises above 8 feet msl. 

County performs emergency breach when the lake level rose to 9 
feet msl. Substantial flooding of private property in Pacific Shores 
Subdivision documented. Threatened Oregon Silverspot butterfly 
larvae drown by flooding of its prime habitat. 

County performs second emergency breach of the season when the 
lake level rose to 9'2' msl. Further flooding documented. 

Herb Pierce finally reconvenes the Lake Earl Working Group. 
Mr. Pierce states that DFG will delay resubmitting permit 
application until September Commission meeting in Eureka for 
the stated purpose of giving local residents a chance to participate . 

DFG fails to submit a permit application to the Commission. 

Mr. Pierce finally reconvenes the Working Group. At that 
meeting, Mr. Pierce informed the Army Corps that its consultant 
could not conduct Tidewater Goby studies on the lake during duck 
hunting season, because the studies would disrupt conditions for 
his "constituents, the hunters and those who fish." 

Del Norte County declared a state of emergency and breached the 
lake during a storm after it rose to a level of 10 feet msl. At that 
level of flooding, 523 lots in the adjacent Pacific Shores 
Subdivision were documented to be inaccessible either to direct 
flooding or flooded access roads. Substantial damage to private 
property and ecological resources was clearly evident. 

Del Norte County declared a state of emergency and breached the 
lake after it rose to a level of 8 Y2 feet msl, within little more than a 
month after the previous breach closed . 
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April19, 1999 The breach has again closed. The water level has risen to almost 
8 feet msl, which will soon necessitate a third emergency breach 
this rainy season. 

1. Exhibit references in Timeline are to Exhibits submitted to the Coastal Commission at the 
September 1996 hearing. 
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David W. Stevens 
Biology, Project Permitting and Landscape Design Consultant 

8025 Ocean Viev: A venue 
Whittier, California 90602 

Home Phone: (562) 696-8956 Phone and Fax: (562) 698-8303 
E-mail: DWSBiology@aol.com 

Mr. James M. Wakefield, Esq. 
Proskauer Rose LLP 
2049 Century Park East 

10 Marach 1999 

Los Angeles, Calfironia 90067-3206 

Dear Mr. Wakefield: 

I have reviewed the California Coastal Commission Staff Report in support of Permit 
Application No. 1-97-76. The applicants are the California Department of Fish and Game 
and Del Norte County. The applicants are seeking an interim permit for periodic breaching 
of the Lake Earl-Talawa sandbar. 

Please find enclosed my report based on my review of the application and of certain 
relevant reports, publications and correspondences. 

Respectfully,. 

David W. Stevens 
Consulting Biologist 



David W. Stevens 
Biology, Project Permitting and Landscape Design Consultant 

8025 Ocean V ie\v A venue 
Whittier, California 90602 

Home Phone: (562) 696-89.56 Phone and Fa'<: (562) 698-8303 
E-mail: OWSBiology@aol.com 

INTRODUCTION 
The California Department of Fish and Game and Del Norte County are co-applicants to the 
California Coastal Commission for a permit that will allow breaching of the sandbar 
between Lake Earl-Talawa and the Pacific Ocean during 1999 and 2000. The permit, if 
issued as proposed, will allow breaching of the lake during the rainy season when lake 
level reaches 8 feet msl, and February 15 if the lake level is above 5 feet msl. The 
requested permit is Application File No. 1-97-76. Approval from California State Lands 
Commission and a permit from the Army Corps of Engineers are also required. 

Lake Earl-Talawa is located within the Lower Smith River flood plain in Del Norte County, 
north of Crescent City, California The Lake Earl-Talawa drainage is an approximately 32 
square mile area within the Smith River flood plain and is a marine terrace with surface fill 
of alluvial and sand dune materials (COE 1971). The lake is separated from the Pacific 

• 

Ocean by an undulating sandbar covered by native and non-native grasses and other plant • 
species. The dunes have a high permeability that allows quick infiltration of received rain 
waters. This infiltration is sufficiently complete that there is little or no surface runoff, and 
this lack of runoff prevents the development of an integrated drainage pattern or system 
across the dune area. 

The lake does not naturally drain to the Pacific Ocean, as it is separated from the ocean by 
the 12 feet sandbar. Theoretically, breaching of the sandbar may occur naturally via ocean 
wave action or by over-topping of the sandbar if lake levels reach sufficient height. This 
typically does not happen, however. Natural breaching did not occur, even in 1970, when 
lake levels exceeded 10 feet msl (COE 1971). The 1970 storm was of such a magnitude 
that it caused the lake level to rise to 10 feet msl without breaching the sandbar. During the 
1g]0 storm, Lake Earl-Talawa rose from 4.5 feet msl to 10.1 feet; this increase of 5.6 feet 
was entirely due to runoff from the flood plain, and not the Smith River, and caused the 
water level to increase at a rate of 0.5 feet per day. The Army Corps of Engineers (1971) 
estimated that once the sandbar was breached (mechanically), the lake drained at 12,000 
cubic feet per second. During the 1964 flood, the Smith River over flowed its banks for 
nearly 40 hours after it rose nearly 18 feet in as many hours. 

Artificial breaching of the lake has occurred for possibly thousands of years by local Native 
Americans (Bowen 1997), and from early in the century by farmers, ranchers and Del 
Norte County. The, ''normal method is for the county forces to open the bar when water 
level reaches critical stages." (COE 1971). 

When breaching has occurred, lake waters flow into the Pacific Ocean. However, if the 
sandbar is not artificially breached, the lake may reach sufficient height that significant 
flooding would occur. Under high flood conditions, the Smith River may over top its 
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banks and flow to Lake Earl-Tala\va The Army Corps of Engineers has documented water 
over topping of the Smith River and flowing into Lake Earl-Talawa during 1861, 1890, 
1927, 1950, 1953, 1955, 1964, 1966. Further, flooding from watershed runoff occurred 
in 1945, 1958, 1962 and 1970 (COE 1971). 

The lake level fluctuates seasonallv with the influx of rain water runoff and with sandbar 
breaching. Monroe ( 1988) stated,."the normal surface elevation is 4 feet above sea level, 
but seasonal Hooding may raise water levels as high as 10 feet above sea level and almost 
double the water surface area." The Army Corps of Engineers' report ( 1971) also stated, 
"normal lake level is about four feet above mean sea level and extremes range as high as 12 
feet and as low as mean sea level. The bottom of Lake Earl averages about three feet below 
mean sea level and the bottom of lake Talawa average one to two feet above mean sea 
leveL" 

Under the historic breaching regime, Lake Earl-Talawa acts as a lagoon. The lagoon 
receives saline marine waters when the sandbar is open after breaching, and it receives 
fresh water from its flood plain and associated streams. Lake salinity varies throughout the 
year and is correlated with such factors as breaching and influx of fresh water. Salinity 
levels are quite different in the two water bodies, however (Funderburk 1979). 

The lake hosts a diverse avian fauna, including Federally listed threatened and endangered 
birds; a poorly understood aquatic ecosystem, but one that hosts a number of resident, 
pelagic and, to some degree, anadromous fish, and Federally threatened and endangered 
fish species. Several categories of wetlands and upland grass and shrub communities as 
well as pasture lands surround the lake . 

In 1976, the U.S. Army Corps of Engineers (Corps), San Francisco, issued a ten-year 
permit to the CDFG for breaching of the sandbar if water exceeded four feet msl. Because 
the lake system is so poorly understood, the Corps did not issue a permit after 1986 stating 
that "environmental studies needed to be conducted prior to issuing a permit." In 1997, 
Congress appropriated about $330,000 for a lake study. According to The Lake Earl & 
Lake Talawa Intensive Habitat Analvsis Study Scope of Work, dated 14 April 1998, the 
study contractor, "shall identify quantities of natural habitat resources at 2-foot intervals" 
beginning at 2-feet rnsl and ending at 10-feet msl." 

REVIEW AND COMMENTS ON PERMIT PROJECT DESCRIPTION 
I have reviewed the permit application. As outlined and discussed below, I have concerns 
with the 1) accuracy some statements, 2) lack of supporting references and/or 
documentation, and 3), significant, relevant issues pertinent to this application not being 
addressed. Topics and issues are addressed in the order they appear in the Commission 
Staff Report. 

LOCATION AND SITE DESCRIPTION 
Paragraph 2, last sentence: "The processes that create the Lake Earl lagoon have 
developed over thousands of years and the species inhabiting the lagoon have evolved over 
the millennia to adapt to this estuarine ecosystem." 

Comment: These is little doubt that the lakes are thousands of years old. They probably 
were formed after the last ice age. Organisms living within lagoon ecosystems have indeed 
evolved strategies for living within an ecosystem where significant salinity changes are 
inherent, or have developed the ability to move to areas within lagoons where water and 
other habitat conditions satisfy their biological needs. However, to imply that the biotic 
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community within ecosystem has "evolved over the millennia to adapt to this estuarine 
ecosystem" is not supported by applicable literature. For example, Swift, et ai ( 1989) 
states, .. The brackish region of lagoons and/or estuaries in general contains few endemic 
organisms; through time few species have adapted exclusively to this habitat." 

The Commission Staff Report statement significantly ignores the fact that this lagoon has 
not operated without the influences of man for a good many years- perhaps thousands of 
years as Tolowa tradition suggests. It is quite likely the historic man-caused breach-fill 
phenomena has had, and will continue to have, the most significant affect on the lagoon 
ecosystem dynamics. Dramatic fluctuations in depth are quite likely to be more of a 
disruptive influence on the estruarine system than if the level were managed at a more 
consistent level. For example, the February 1999, 9.5 msllagoon breach stranded 
thousands of tidewater gobies and subjected those not stranded to rapid changes in salinity 
gradients. Rapid changes in salinity have been shown to cause high mortality in the goby 
(Swift et al. 1989). Further, many of those stranded died (Ferguson personal 
communications). 

Paragraph 3, first sentence: The Fish and Wildlife Service characterized Lake Earl 
and Lake Talawa as "one of the most unique and valuable wetland complexes in 
California." 

Comment: What is the reference, context and basis of this statement? 

Paragraph 3, third sentence: "Lake Earl .. .is visited or home to over 250 species of 
birds." 

Comment: This statement is misleading without a good reference citations. Funderburk 
(1988) for example, identified 174 species in and around the lagoon over a period of two 
years, the only apparent comprehensive study of organisms inhabiting this ecosystem. 

4.1.2 HISTORY OF BREACIDNG ACTIVITIES AT LAKE EARL 
Paragraph 2: "As the lagoon level increases toward the natural breach height of 
approximately 12 feet MSL, the quantity of sand needed to be moved to breech (sic) the 
lagoon decreases." 

Comment: The assumption is that the sandbar will naturally breach at 12 feet msl because 
the disturbed area of the sandbar is currently at this level, and because that the lagoon 
ecosystem has evolved to this breaching regime. What is relevant and 
not discussed is the fact the sandbar, except in this disturbed area, is about 18 feet msl. 
Were not the breach area disturbed, it likely would also be at 18 feet msl. Further, there are 
no records or natural breaching at this level. 

Paragraph 3: .. Records of breaching elevations have not been regularly maintained. 
Although it would have been feasible for early settlers to breach the lagoon without the use 
of modem heavy equipment, available historical records document that the lagoon level was 
not con~istently maintained at the 4-foot level." 

Comment: This statement is misleading. "Although it would have been feasible for early 
settlers to breech (sic) the lagoon without the use of modem heavy equipment, ... " 
(underlining added), suggest that the author of this document is less than objective and fair 
relative to the record. Numerous historic photographs exist that show farmers opening the 
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breach through the use of hand shovels and other mechanical devices, plus employment of • 
horses assisting the laborers, to reduce flooding of their farm lands. County record show 
regular breachings several times per year since 1957 when the County took responsibility 
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for breachings from the local farmers. Further, this statement is contradictoiV· to the oral 
history of the Tolowa that their people regularly breached the lagoon to allm\~ salmon to 
move into the lake. 

Paragraph 3: "Even more recently, between 1950 and 1970, historical records show that 
the lagoon level rose to over eight feet in five different years." 

Comment: This statement selectively uses facts to paint a very misleading picture. Again, 
the source of the information is not given in the Commission Staff Report. More 
importantly, from the statement itself, it is clear that high water level breaches were the 
exception and not the norm at the time. Further, each was associated with an emergency 
event. What it fails to mention, however, is the extensiveness of the concomitant flooding 
that took place with several of those elevated lake levels. In 1964, about "9,300 acres of 
pastures and other agricultural land were flooded in the Smith River delta areas and the 
areas surrounding the lakes." (COE 1971). The 1970, storm resulted in a flood which 
caused the lake level to rise to 10.1 feet msl, and the sandbar could not be mechanically 
breached because it was inaccessible during the storm, and it did not breach naturally. Just 
this past year (February 1998), Del Norte County had to seek emergency breaching permit 
due to flooding concerns as the lake level had reached nearly 10 feet msl. The County has, 
in fact, as recently as 1997, sought breaching levels at about the 4 foot msllevel. (Letter 
from the County Board of Supervisors to Herbert Pierce date 27 August 1997) 

Paragraph 3: "Although the lagoon has been artificially breached for at least 75-100 
years, the best available evidence documents that Lake Earl has not been consistently 
managed at 4 feet throughout that period." 

Comment: Again, this statement, while not completely false, appears intentionally 
misleading. It fails to indicate is that both the Army Corps of Engineers report (COE 1971) 
and Fish and Game Report (Monroe 1988) state that the "normal" lake level is 4 feet. 
Further, U.S.G.S. topographic maps back to the 1940s also show the lake level as 4 feet. 
While the records show that on occasion the lake has not been breached at the 4 foot msl 
level due to exceptional circumstances, it is probable, based on historic records, that it has 
been managed at this level more often than not. 

4.1.3 PREVIOUS COMMISSION ACTIONS 
This section of the application reviews a precious breaching permit request by DFG, and 
how DFG withdrew its application when it was challenged. 

Comment: Although DFG took over two years to evidently develop information in 
support of its new application, it is quite frustrating to public stakeholders that all of the 
information and basis for a new permit application is not made available to interested parties 
and stakeholders in a timely manner. The information should be made available to the 
public with fair notice to ensure that a fair and objective permit process is being undertaken. 
As has been shown above, some of the information contained in this permit is unsupported 
and used rather selectively. Because the Commission Staff Report was issued less than 
two weeks prior to the hearing date (only one week before submission of written comments 
were due), it is almost impossible to respond to all of the many issues raised in the rather 
voluminous document. 

4.1.4 BREACHING PROPOSAL 
The discussion on the proposed breaching proposal is quite general, lacks detail, data or 
other specific supportive scientific information to prove that the breaching regime proposed 
will indeed provide for a more productive and stable ecosystem at lower levels and at the 
same time ensure that private properties will be protected against flooding. 
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The Staff Report states that, "The County indicates that breaching at 8 feet MSL allows for • 
some margin of safety .... " " ... CDFG strongly believes that breaching the sandbar under 
the proposed project description (at 8 feet MSL) minimizes risk to lake and property more 
effectively than breaching the sandbar under a continuous series of emergency permits." 

Comment: However, on page 9 of the Staff Report, it states, "Countv roads begin to 
flood when water reaches 8 to 9 feet." This suggests that the proposed breach level leaves 
little or no margin for error. Historic accounts demonstrate that there will be insufficient 
margin of safety when storms such as those experienced in 1964 and 1970 occur again. 
The biological evaluation attached as Exhibit 8, page 4, states, "The lagoon rose from 4.5 
msl to 10.1 msl during a major rain storm between January 15 and 27, 1970. The rise of 
nearly 0.5 feet per day was entirely runoff within the lagoon watershed. This shows that 
the five inch rain storm occurring at or near 8 feet msl is not sufficient to create an adequate 
margin of safety. Further, in its discussion of flooding at Pacific Shores, the Staff Report 
states, "Until such time that low lying lots with in the subdivision are developed, there does 
not appear to be any actual threat of harm due to flooding of areas below 8 feet MSL. •• 
(Underlining added for emphasis). In other words, because this private land is not 
developed, impact to it does not matter? 

The application essentially states that breaching in the fall and/or winter will prevent the 
need to breach in the spring or summer when the sandbar may stay open for a longer period 
of time and be "more environmentally disruptive." It states that, "if the sandbar is not 
closed, the lagoon remain very shallow, small and open to the ocean. Shallow summer 
waters may have higher temperature and salinity levels which gm impact many of the 
sensitive resources living within Lake E:arl including juvenile salmonids, tidewater gobies, 
and the sego pond weed, ... " (underlining added for emphasis). 

Comment: This argument is unsupported by evidence. While this argument may be true, 
it also may not be true. For example, often when lagoons are cut off from tidal flushing, 
salinity levels increase in summer months due to evaporative effects unless there is 
significant freshwater influx. A water body subject to tidal flushing also may have lower 
water temperatures than a closed one due to the influx of cooler ocean waves and due to 
wave actions. The report mentions concern that higher salinity levels and temperatures may 
impact the sego pond weed, the dominant waterfowl food plant The implication is that 
waterfowl will suffer from decreased food availability. However, this position is not 
supported by Funderburk (1979). He found a number of bird species that spent over 80o/o 
of their time in moderate to highly saline waters of Lake Talawa when water levels were 
low. He also reported that salinity levels in Lake Earl were, "reasonably stable the year
round." He stated, "It is probable that rainfall and temperature had no direct effect on any 
species occurrence of abundance. This is especially true of temperature since it is relatively 
seasonally stable in this region. Overall bird abundance is probably best explained by the 
fact that the area provides essential habitat to waterfowl, shorebirds. and other wetland
associated birds that annually migrate along the California coast in search of wintering and 
breeding grounds." 

The discussion also suggests that higher salinity levels may affect juvenile salmonids, 
tidewater gobies and sego pond weed. In a letter to the Army Corps of Engineers in 1992, 
Waldvogel, Fishery Biologist of the Marine Advisory Program stated, "The anadromous 
fish resources of the lake depend upon the ability to migrate in and out of the lake system 
to the ocean on an annual basis. The Lake Earl system has historically produced 

• 

anadromous fish runs which include the following: coho salmon (Oncorhynchus kisutch), • 
cutthroat trout (Oncorhynchus clarki), rainbow trout-steelhead (Oncorhynchus mykiss), 
chinook salmon (Oncorhynchus tshawytscha ), green sturgeon and eulachon ( candlefish). 
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"The timing of each specie's (sic) movement into the lake system from the ocean is critical . 
Salmonid species generally return as adults to Lake Earl from mid-December through 
February. Generally, the juvenile life stages of these salmonids need to have access from 
the lake to the ocean during March or April." Waldvogel (1992) (Underlining added). : 
"The timing of each specie's (sic) movement into the lake system from the ocean is critical. 
Salmonid species generally return as adults to Lake Earl from mid-December through 
February. 

Comment: Generally, the juvenile life stages of these salmonids need to have access 
from the lake to the ocean during March or April." Waldvogel (1992) (Underlining added). 
Salinity levels and other factors of the lake system will affect juvenile salmonids, 
particularly if they cannot leave the lagoon to return to the ocean. The timing of sandbar 
breaching. if this permit awlication is approved. does not provide for the opportunity of 
the anadromous fish to return to the ocean except in the fall or winter when the system is 
proposed for breaching. Further, some of the fish listed above by Mr. Waldvogel are now 
listed as threatened or endangered species pursuant to the Federal Endangered Species Act. 
The proposed breaching regime, while intimating that it is concerned with juvenile 
salmonids due to potential summer salinity and temperature affects, is not proposing a 
management scheme responsive to salmonid migration. Additionally, there are no data or 
supporting information about what levels of anadromous fish the lake has supported in the 
past and what levels are expected under the proposed breaching regime. 

Perhaps applicants' ultimate objective for this breach permit is what is stated in the last 
sentence of the above referenced paragraph: "A smaller lake size also reduces the size of the 
aquatic habitat and fishing opportunities for the public." 

Comment: A larger lake size brought about by breaching in the winter will likely be at the 
expense of management opportunities for enhancement of threatened and endangered 
anadromous fishes. I have no quibble with management of a system for its fishery, in the 
abstract. However, what appears to be the likely result of this proposal are potentially 
missed opportunities for management of threatened and endangered species resulting in 
non-compliance with the Federal Endangered Species Act. 

4.3.1.1 LAKE EARL WILDLIFE AREA 
This section of the application states, "Because of the extremely high fish and wildlife 
values of the lakes and adjacent wetlands, the Department identified Lake Earl as one of the 
19 coastal wetlands in a 1970s report entitled, "Acquisition Priorities for Coastal Wetlands 
of California" The habitat values of the Lake Earl ecosystem are vulnerable to disturbance 
by human activities such as filling or draining. Because of its significant habitat values and 
its sensitivity to disturbance, the Lake Earl Ecosystem qualifies as an environmentally 
sensitive habitat area (ETA) as defined under Coastal Act section 30107.5." 

Comment: Clearly, Lake Earl-Talawa is an exceptionally valuable ecological resource. In 
reading the subject permit application and in reviewing the reports cited herein, and while 
this area was identified so highly as a Department of Fish and Game priority in the 1970s, 
the poignant question is why the area has no management plan? The Commission Staff 
Report provides little meaningful information about the extent to which habitat diversity and 
biodiversity will be enhanced by adoption of the 8 foot msl breach. The report states that it 
will. However, there is no evidence that indeed the management of this area is guided by a 
well developed set of management principles and objectives. I do not think it appropriate 
nor wise to accept the Commission Staff's premise that the 8 foot msl breach is the best 
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alternative until a factual based set of data that demonstrate that habitats and species 
protection tradeoffs. inherent to lake breaching alternatives, is indeed the best alternative. 

Monroe ( l988) published "A Department of Fish and Game's Lake Earl Wildlife 
Management Plan". It is my understanding that this plan was never formally adopted by 
Fish and Game as an official management plan for the area Nevertheless, it is a DFG 
product and it proposed a rational, priority-based plan for the area. In that plan, Monroe 
stated, " ... the major management emphasis will be directed toward protection, restoration 
and enhancement of wetlands habitat. The emphasis will be tempered, however, by the 
habitat needs and objectives for management of other fish and wildlife resources. The 
management key will be to provide the greatest habitat diversity commensurate with 
meeting emphasis species/habitat objectives." Unfortunately, there is scant discussion in 
the Commission Staff Report that suggests the breaching plan will help DFG manage Lake 
Eari-Talawa for a diversity of habitat types and for maximum concomitant biodiversity. 
The management of a given area for biological objectives most often creates tension 
between competing objectives. Monroe recognized the potential for conflicts in his plan 
goals and objectives: "If unforeseen conflicts arise, the order of priority will be: 1) 
endangered species, 2) wetlands, 3) water-associated wildlife, 4) salmonids .... " The 
current DFG breaching application does not appear to reflect these priorities. particularly 
from the standpoint of threatened and endangered species protection and enhancement. It 
has given little information as to how endangered species will be protected. benefited or 
enhanced by the proposed breaching plan. 

4.3.1.2 ARMY CORPS OF ENGINEERS WILDLIFE MONITORING 
PLAN 
The application states that, "the best information available about the natural history of Lake 
Earl and its species of special concern supports the assessment that the proposed plan will 
best protect the natural resources, while providing the necessary flood control (Pierce 
1997, Shaw and Wiseman 1992, Hammond 1992 .... " 

Comment: The above citations, if they are the best information available about the natural 
history of Lake Earl and its species of special concern, create a poor foundation upon 
which to base the breaching level and the associated protection of sensitive species. Pierce 
( 1997) is not a scientific record about sensitive species; it is his rebuttal to comments 
submitted by Mr. James Wakefield, counsel to Pacific Shores. This citation is Mr. Pierce's 
opinions not specific, credible scientific information upon which to base a breaching level. 

In their report, Survey of Population Dynamics and Habitat Characteristics of the Oregon 
Silverspot Butterfly Speryeria zerene hippolyuta (Lepidoptera. Nymphalidae), Shaw and 
Wiseman ( 1992) reported on the population distribution of the Federally threatened Oregon 
silverspot on the private properties of the Pacific Shores Subdivision California Water 
District. There is absolutely nothing in this report that relates to sensitive species outside 
the proposed Pacific Shores Subdivision. There are no statements or other information in 
the report that any sensitive species, including the Oregon silverspot, would be protected or 
that would otherwise support the statement about how the breaching plan would best 
protect natural resources. This clearly it is a misuse of this report. 

Hammond (1992) discussed the importance of Viola adunca and the newly rediscovered 
presence of Viola langsdoifi.i to the silverspot populations in the Lake Earl-Talawa area 
He stated that the adunca "prefers higher. better-drained sites that are wet in winter, but 
often fairly dry in summer." ••Jt is suspected that V. langsdorfii is probably an important 
secondary foodplant for silverspot larvae at Lake Earl, since this violet would provide a 
large food supply when adjacent V. adunca are in short supply or dry prematurely during 
summer drought." He also noted that if the lake level rises much higher than 8 feet, it 
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begins to flood the silverspot habitat, and that silverspot larvae cannot tolerate extended 
submersion. Hammond further stated, "In general, the Oregon silverspot butterfly 
population at Lake Earl was fairly large during 1992, and probably included around 200 
adult butterflies. But most of the butterflies occurred on private land in the Pacific Shores 
Subdivision that escaped the lake flooding .... " "If the Lake Earl silverspot population was 
completely confined to the habitat on State Park land, it probably would have been 
exterminated in 1992 due to the lake flooding." 

This section of the Commission Staff Report ignores information presented to the Lake 
Early Work Group (LEWG) on 1 August, 1997 by Dr. David Lauck on his preliminary 
findings that the Oregon silverspot is being significantly impacted by the maintenance of 
Lake Earl-Talawa at its higher elevations (LEWG meeting notes of W. Stover). In that 
presentation, Lauck explained to the LEWG in following up on Hammond's research he 
discovered that Viola adunca, the obligate host of the eggs and larval Oregon silverspot, 
colonizes the wet shoreline soils above 4 feet msl, and that inundation above that levels 
destroys both the Viola adunca and the egg and larval butterflies. Exclusion of this highly 
relevant information suggests, again, that the permit application is less than thorough. 

Because of the adverse impact on the Oregon silverspot butterfly, this permit application is 
fatally flawed. Viola adunca colonizes the lake shoreline when the lake is below 8 feet, 
thus creating important egg laying and juvenile feeding habitat. Supporting a lake level 
above this point creates a knowing and anticipated destruction of a Federally threatened 
species' habitat. Further, if the lake rises above 8 feet, habitat of the silverspot becomes 
flooded, and again this results in a knowing and anticipated destruction of the threatened 
species habitat. 

4.3.1.4 THREATENED & ENDANGERED SPECIES 
Anadromous Fishes/Coho Salmon 

Comment: This species was addressed earlier. The information contained in this section 
is incomplete and is inconsistent with information cited earlier (Waldvogel 1992). The 
report fails to include evidence of a Section 7 or similar consultation with the U.S National 
Marine Fisheries Service on this species. 

Tidewater Goby 
This species has been addressed earlier in this report. 

Comment: The information is this sections is inconsistent with published information on 
this species and on lagoon system evolution. Additionally, the Commission should request 
and evaluate information from TetraTech biologists on the degree of impact to the lake and 
to the tidewater goby as a result of last month's breaching (February, 1999). Thousands of 
goby were stranded in pools and had to be rescued, but many were not rescued and were 
observed dead throughout the area (Ferguson, personal communications). It seems 
inappropriate, if not illegal, to manage a habitat in a manner that results in the knowing and 
anticipated death of a Federally endangered species. There is no evidence of a Section 7 or 
similar consultation with the U.S National Marine Fisheries Service on this species, nor 
does the Commission Staff Report evaluate the costs-benefits to the tidewater goby of high 
lake water level, high habitat level and high breaching impact level against an alternative of 
lower lake level, lower available habitat level but with lower breaching impact levels. 

Oregon Silver Spot Butterfly 
The discussion of the Oregon silverspot butterfly is misleading and ignores other data, 
discussed earlier, that would permit the Commission staff to come to a conclusion that is 
perhaps different than its present conclusions. The Commission Staff Report states, 
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"While the breaching is believed not to impact the Oregon silver spot butterfly, it is possible 
that the butterfly larvae could be flooded with the proposed breach schedule ... " 
(Underlining added) Certainlv that Commission Staff must realize that larvae are a life 
stage of the butterfly and that if you impact the butterfly larvae you imoact the butterfly. 
The report also states, "It is possible that the butterfly larvae could be flooded in the lower 
portion of viola habitat." Where is this habitat? Does it refer to the habitat that establishes 
on the wet lake shore above the 4 foot msl? If so, David Lauck has demonstrated that 
higher lake levels significantly impact this species habitat in this region. 

The permit report also states, "The higher water table associated with the proposed 
breaching schedule could allow for the expansion of the violet population and potentially 
increase the available habitat and numbers of the butterfly. Thus, to the degree that 
butterfly larvae are disturbed in the lower portion of the habitat by the proposed breaching 
schedule, this impact will be more than offset by the benefits to the species derived from 
the higher water table." (Underlining added for emphasis.) There are a couple of problems 
with this position. First, the species could be benefited, and the higher lake levels 
potentially increase habitat. However, this rank speculation for there are no data or other 
information presented in this report that supports this. Hammond (1992) suggests that 
higher lake levels provide needed available water to support viola populations and the 
silverspot. He did not. however. discuss viola populations that inhabit the wet soils above 
the lake level when it is lower. Further, while he stated that higher lake levels provide 
needed water for Viola adunca and the silverspot, he does not include data in his report to 
support this conclusion. Shaw and Wiseman did not discuss this issue at all. Again, no 
information or data are provided to support the thesis that the impact to a Federally 
threatened species will. in fact. be offset from the impact created from the proposed action. 
Additionally, there is no evidence provided in the report that a Section 7 or similar 
consultation was made with the U.S. Fish and Wildlife Service on this species. 

Aleutian Goose 
The Staff Report discusses the fact the Aleutian goose forages on short grasses and that this 
habitat component becomes submerged with higher lake levels. It further points out that 
geese have moved onto farmlands to feed caused by the lack of grasslands due to changes 
in the breaching schedule. Monroe (1988) also indicates that as the population of the 
Aleutian goose expands, "more and more birds are leaving the Wildlife Area to feed on 
adjacent private lands." The Commission Staff Report states that farmers have voiced 
concern over this. 

Comment: A breaching level below the 8 feet msl would lower the lake level, result in 
more short grass forage and thus reduce goose foraging impacts to the farmers. According 
to the attached biological evaluation (Exhibit 8) on page 2, there are 2,629 acres between 
the 2 foot msl and 10 msllevels- a loss of substantial prime Aleutian goose habitat should 
certainly be considered adverse. 

4.3.1.6 ESHA REQUIREMENTS 
Comment: Contrary to the findings of the Commission Staff Report, the proposed 
breaching proposal will result in continued significant impact to Viola adunca between the 4 
and 8 foot levels of Lake Earl-Talawa, as presented to the LEWG by David Lauck. It will 
impact the tidewater goby by the exceptional force of water at the 8 foot breach, and by 
substantial lake substrate erosion. Further, the permit application lacks sufficient 
information to demonstrate that anadromous fish, particularly the coho salmon, will not 
continue to be excluded from the lake in large numbers and to prevent juvenile coho from 
exiting to the sea in the spring. 
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The lake evidently has had man-caused breaching for hundreds of years. The lake cannot 
be left to breach naturally due to the excessive flooding and damage to private property . 
Since natural breaching has not been a natural phenomena for hundreds of years, the 
suggestion that breaching in the winter will mimic natural conditions is not a necessarily 
relevant argument as the lake must still be breached mechanically. Further, the finding that 
breaching the lake at 8 feet msl protects the "Lake Earl estuarine system from 'significant 
disruption of habitat value' is not supported by the information in the Commission Staff 
Report. The significant difference in impact to the resources from an 8 foot msl breach as 
opposed to a lower level breach is significant. This permit application provides no credible 
information or data to substantiate its conclusion. 

CONCLUSION-BIOLOGICAL IMPACTS 
The Commission Staff Report concludes, "All available information suggests that all 
pertinent environmentally sensitive habitat areas will not be affected or will benefit from the 
proposed breaching level." 

Comment: The conclusion is not based on all the available and relevant evidence. The 8 
foot msl breach will physically affect the lake habitat significantly more than if the breach 
were conducted at some lower lake level. The lake is habitat for two threatened and 
endangered fish species. Hence, impact to the tidewater goby is likely to be greater at the 
requested 8 foot msllevel, and it is also likely that the lake habitat for the goby will require 
more time to repair itself due to the high degree of impact from breaching at this level. 
Additionally, the proposal is less than optimal management for the coho salmon. Further, 
Fish and Game and County representatives were present at the LEWG meeting when David 
Lauck presented his preliminary findings on lake level impact to the critical egg and larval 
stages of the Oregon silverspot butterfly. Again, if the permit is issued for the lake level to 
rise to 8 feet msl, habitat of a sensitive Federally threatened species will be impacted. The 
winter only breach is also likely to adversely affect return of juvenile anadromous fish to 
the ocean during normal spring movements. Again, this breach level will impact sensitive 
habitats and species. 

The proposed action appears to not onlv conflict with the Armv Corps of Engineers' study 
of the lagoon but may prevent it from being properly carried out. The Lake Earl & Lake 
Talawa Intensive Habitat Analysis Study Scope of Work dated 14 April 1998, states that 
the study contractor, "shall identify quantities of natural habitat resources at 2-foot 
intervals' beginning at 2-feet msl and ending at 10-feet msl." If granted as requested, the 
permit will not allow the lowering of lake levels to fully and adequately assess the 
quantities of habits at the various lake levels. If the study contractor cannot fully assess 
habitat quantities and qualities because permit levels prevent breaching at the various 
intervals, the Lake Earl and Talawa Working Group will be unable to fully and objectively 
accomplish the study objective of determining the "least damaging practicable alternative for 
long-term lake level management." 

4.4 CALIFORNIA ENVIRONMENTAL QUALITY ACT 
The Commission Staff Report concludes, "As conditioned, there are no feasible alternatives 
or feasible mitigation measures available which would substantially lessen any significant 
adverse impact which the activity may have on the environment." 

Comment: This conclusion defies logic. There are certainly alternative lake breach levels 
that are feasible and that will produce less impact to at least some of the sensitive species, 
as discussed above. Lower alternative breach levels will benefit certain Federally threatened 
and endangered species. Further, the second most important habitat, from the standpoint 
of overall avian use as well as supporting the highest avian density, are flooded and non
flooded mudflats. These mudflats result from the exposure of the shallow, elevated 
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substrate, referred by Funderburk as a land bridge, between Lake Talawa and Lake Earl 
during periods when the sandbar breach is open (Funderburk 1979). 

In summary, the subject Commission Staff Report, as discussed in this memorandum, 
selectively used references, and quotes and citations from references. The result is that it 
provides the reviewer with less than a thorough and objective picture of the facts 
supporting the proposed breach and of the potential impacts of it. The report discussion 
would have benefited, and thus so would the various stakeholders in this matter, from a 
greater, fairer and more objective review of the literature relevant to all aspects of the affects 
of the proposed action. There is no evidence in the Commission Staff Report that 
applicants have in fact studied the impact of the proposed levels, as no actual data or 
comparative evaluations are included or referenced. Del Norte County in the past has had 
to seek emergency breaching due to flooding concerns; and the County has, in fact, sought 
breaching levels at about the 4 foot msllevel. As recently as last year, Del Norte County in 
November 1998, had to seek an emergency breach as recently as 1997. However, its 
efforts were blocked by DFG, which refused to breach at levels less than 8 feet msl, as the 
lake had reach about 10 feet msl. 

California Code of Regulations Article 4. State Agency Consultation. Section 2090. State 
lead agency; findings; effect of proposed projects 

a) Each state lead agency shall consult with the department, in accordance with guidelines 
developed by the department, to ensure that any action authorized, funded, or carried out 
by that state lead agency is not likely to jeopardize the continued existence of any 
endangered or threatened species. 

b) Whenever the department consults with a state lead agency pursuant to Section 21080.2, 
21080.4, 21080.5, or 21104.2 of the Public Resources Code, the department shall issue a 
written finding based on its determination of whether a proposed project would jeopardize 
the continued existence of any endangered species or threatened species or result in the 
destruction or adverse modification of habitat essential to the continued existence of the 
species. The written finding shall also include the department's determination of whether a 
proposed project would result in any taking of an endangered species or a threatened 
species incidental to the proposed project. 

The Commission Staff Report lacks any written analysis from the Department of Fish and 
Game, as required by the above referenced California Code of Regulations, nor does it 
contain relevant consultations from the U.S. Fish and Wildlife Service and National Marine 
Fisheries Service regarding the take of threatened and endangered species. Such 
deficiencies are applicable to all State and Federally listed plants and animal species that 
occur in the project area. 
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STOVER ENGINEERING 
PO Box 783-207 Price Mall- Crescent City, California 95531 (707) 465-6742 Fax (707) 465-6008 
e-mail: stovereng@aol.com 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT STREET, SUITE 2000 
SAN FRANCISCO CA 94105-2219 

RE: Permit Number 1-97-076 

Dear Commisioners: 

Job Number: 95012 

5 March 1999 

This letter responds to the Staff Report for Application File No. 1-97-76 dated 19 February 
1999 and is intended to be entered into the administrative record of the 12 March 1999 public hearing. 
I am the District Engineer for the Pacific Shores Subdivision California Water District. There were a 
number of inconsistencies in the staff report that I have already discussed with your staff at the Lake 
Earl Working Group on 2 March 1999. Following are my comments, in general, to the staff report's 
findings and recommendations. 

First, I found staff findings and recommendations to be purportedly supported by 
documentation prepared my me. I find this odd in that I have never supported the breaching of the 
lake at 8' MSL. Attached are the two letters assumed to be referred to in the staff report? The 
documentation that was referred to identifies problems associated with the breaching at 8' MSL. They 
do not support staff's findings and recommendations. 

To set the record straight, I do support the breaching of the lake for flood control purposes in 
line with the general breaching practices prior to the State purchasing the breach site. The lake was 
historically breached at or near 4' MSL for 75-100 years prior to the State purchase of the breach site 
in the late 1980's. That is when the breach management changed to 8' MSL. The lake should be 
breached at or near 4' MSL to protect private property and public infrastructure that was constructed 
with a reasonably anticipated management level of4' MSL. 

Page 8 of the staff report states that " .. Pacific Shores subdivision is an area where CDFG has 
incomplete information as to flooding impacts .. " This is untrue. The cited documentation (Stover 
1996, attached) in the staff report provided just such information on flooding impacts to both Coastal 
Staff as well as CDFG. In fact, Herb Pierce of CDFG verbally confirmed at the 2 March 1999 Lake 
Earl Working Group (LEWG) that he thought 170 parcels were affected by the lake level at 8' MSL. 
The attached documentation indicates there is substantial information in the hands of CDFG as to the 
flooding impacts on the subdivision. Subdivision property and infrastructure is impacted when the 
lake level is at or near 8' MSL. 

• 

• 

Page 20 of the staff report states that the Corps flood plain mapping indicates that 218lots are 
susceptible to flooding during a 1 00-year event. As previously submitted in the Stover 1996 and 1995 
documents, the 100-year flood elevations at Lake Earl range from 6.85 feet to 7.73 feet. If the lake is 
breached under the management guidelines of CDFG, the 1 00-year flood elevation will most likely be • 
reached, at least, on an annual basis. 
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The staff report states in nwnerous locations that the lake breaches naturally at 12' to 13' MSL. 
I am not aware of any docwnentation that records a natural breach event. In fact, Herb Pierce verbally 
stated again at the last LEWG meeting that no natural breaches have been docwnented. If no natural 
breach has been docwnented even at the high 12' to 13'-foot level, how did farming, land 
development, and archeological sites reasonably occur at or near or below the 8-foot level over the 
past 100 years? Why is an 8' level now considered the "existing condition" as a basis for the interim 
permit? 

The other flooding impact not addressed is the impact that has been identified by the Tolowa 
Nation. Attached is a copy of a letter to Army Corps from me certifying the level of the lake at the 
time a Tolowa Tribal elder identified flooding of ceremonial grounds and burial sites. The lake level 
was 7.5' MSL. It is my belief that CDFG is aware of this information as it has been discussed 
previously at the LEWG meetings. 

I realize that the breach is the project that is being addressed and that not breaching the lake at 
all would have considerable impacts to both property and the environment. However, this project 
needs to be viewed similar to the CDFG taking over management of an important flood control dike in 
the Sacramento Valley as part of a wildlife project. The floodgates historically would be closed when 
the river rises to protect property and the environment. However, in order to best reach a natural 
condition for the entire area, the floodgates are now not closed, except at extremely high levels, for a 
period of two years to see what impacts would occur. Is this how this project should be permitted? Is 
this how the Coastal Act should be enforced? 

I am a civil engineer with a broad and lengthy background in hydrological and infrastructure 
issues. In my opinion, the staff report fails to clearly portray the known flood hazards associated with 
Lake Earl. There are a nwnber of other inconsistencies in the staff report. I believe they can and will 
be addressed by individuals with an environmental or biological background. Thank you in advance 
for considering my input to the process. If you have any questions or concerns, I would gladly assist 
in any way I can. 

Attachments 19 May 95 Letter to Smith 
6 Nov 96 Letter to Muth 
12 Nov 97 Letter to Lamprecht 

Very truly yours, 

STOVER ENGINEERING 

Ward L. Stover, PE 
Principal 
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Mr. Bob Smith 
19May 1995 
Page2 

We believe no information was presented to fully justify the 8.0 ft MSL elevation or even the 5.0. 
MSL elevation proposed in the interim permit. The issues raised above indicate that the economics, 
cultural values, :Oood hazards, land use, water supply, and considerations of property ownership have not 
been adequately addressed for the issuance of the interim permit. We strongly request that the elevation 
of the lake be maintained at its recent historical elevation of 4.0 ft MSL until the studies and concerns that 
we have raised can be adequately addressed to justify a reasonable alternative. 

Thank you in advance for you consideration in the matter. If you should have any questions or 
concerns raised by the issues addressed above please feel free to contact me. 

cc: PSWDBoard 
Hon. Frank Riggs 
Bruce K Sco~, US Army 
DN Co Board of Supervisers 
Ernest Perry, DN County 
James Muth, CA Coastal Commission 
Banky Curtis, CA Fish & Game 

-·~·-· 

Very truly yours, 

Ward L. Stover, PE 
Principal 
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STOVER ENG .. ~EERING 
PO Box 783-207 Price Mall- Crescent City, California 95531 (707) 465-6742 Fax (707) 465-6008 
e-mail: stovereng@Qolcom 

MR BOB SMITH, PERMIT MANAGER 
US ARMY CORPS OF ENGINEERS 
211 MAIN STREET 
SAN FRANCISCO CA 94105-1905 

RE: Permit Number 20793N36 • Lake Earl Breach Permit 

Dear Mr. Smith: 

Job Number: 95-012 

19May 1995 

FIL£ COPY 
I represent the Pacific Shores California Water District as their District Engineer. I understand the 

review period has been extended to 27 May 1996. After careful review of the information in the public 
notice for the p:r;oposed breach permit for Lake Earl, we believe a lower lake level for breaching should be 
considered for an interim breaching permit. We kindly request that a public hearing be conducted and that 
a lower lake level of four feet be considered for the interim breaching permit. 

The Pacific Shores subdivision was approved in 1963 with 27 miles of paved roads constructed 
shortly thereafter. The Pacific Shores California Water District was established in 1987 to create 
mechanisms to complete the development to conform with Regional and Federal health regulations. There 
are 1,140 acres in the subdivision under approximately 1,280 ownerships. The subdivision was designed 
with a drainage discharge elevation of 4 feet MSL. The economic feasibility of the water district to serve 
water to the subdivision depends greatly on maximizing the number of parcels that can be served. 

The Public Notice identified that "The Corps of Engineers further stated that the private lands to 
the north of the wildlife area known as Pacific Shores partially flooded along the periphery ol the private 
property when lake levels exceeded 4.0 ft MSL.,. It further stated that "only small portions ol the Pacific 
Shores private lands are located below the 10.0 ft MSL elevation contour." Drainage hydraulics apparently 
have not been addressed by the Preliminary Environmental .Assessment. Backwater conditions within the 
Pacific Shoree drainage system will be above the proposed 8.0 foot level thus inundating more than "only 
small portions of the Pacific Shores private lands." In our opinion, breaching the lake above the 4 ft MSL 
elevation constitutes a taking ol land that has been historically drained. Reduction ol developable 
properties due to increased lake levels also reduces the economic feasibility of a public water system. 

The surface hydrology must be carefully addressed prior to issuing a permit (interim or permanent) 
to breach the lake above the 4.0 ft MSL elevation. This elevation could be easily justified due to historical 
practices as well as constitutional and economic impacts. Studies that are being prepared during the 
interim period must justify a height above the 4.0 ft MSL elevation. · · 

The public notice also indicates that the public road system "is now degraded and unmaintained by 
Del Norte County." The recent flooding in January 1996 (which was a two year hydrologic event in Del 
Norte County) made emergency funds available by the Federal Government to repair and resurface Tell 
Boulevard within the subdivision. This indicates that some roads are maintained for a beneficial purpose. 
If flooding occurs again due to a high .lake elevation, thus poor drainage, the roads will be damaged again 
requiring additional funds that may not be available. Intentional flooding, and subsequent damage to 
County facilities funded by federal, state and local agencies is not a beneficial use of public· resources. 

It is my understanding that the Del Norte County Board of Supervisors had applied previously for a 
permit to breach the lake at the 4 ft MSL elevation but the permit was denied. It is evident that the 
elevations proposed for this permit was a compromise for the County rather than a desire for a higher 
elevation. We believe the County has been placed in a position to compromise on an issue that degrades the 
needs and welfare ol Del Norte County. 

Civil Engineers and Consultants 



STOVER ENGINEERING 
PO Sox 783 - 207 Price Mall- Crescent City, California 95531 {707} 465-67 42 Fax (707) 465-6008 
e-mail: stovereng@aol.com 

JIMMUTH 
CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE 2000 
SAN FRANCISCO CA 94105-2219 

RE: Permit Application 1-94-49 (Lake Earl Breaching) 

Dear Jim: 

Job Number: 95012 

6 November 1996 

Enclosed are the items you requested in your letter dated 26 September 1996. A duplicate set 
has been provided to Herb Pierce at Fish and Game as you requested. Some enclosed items may not 
have been presented at the last hearing but I had them available if time permitted. The additional 
material may be presented at the December hearing. Please notify me of the date the item will be 
heard in December. Below I have outlined the enclosed materials: 

Pacific Shores Subdivision Aerial Photo (1992). · Indicates extent of the subdivision 
boundary and public lands. 

• 

Pacific Shores Subdivision Lot Layout. Shows parcel locations and indicates the shoreline • 
at 4', 8' and 10' MSL. Indicates parcels and areas affected when the lake level is between 4' 
MSL and 8' MSL. It is estimated that 125lots are affected if the lake level is at 8' MSL. Note 
that the Subdivision boundary roughly follows the 4' MSL shoreline. 

Portion of USGS 7 .5' Map, 1966 (Photo Revised 1978). Shows the lake level on the map 
and the relation of the subdivision and other development with the lake at 4' MSL. 

Portion of December 1964 Flood Plain, US Army Corps of Engineers. Represents where 
the high water was during a 100 year flood Indicates that the high water was lower than the 
proposed 8' MSL breach height The high water marks are as follows: 

C-IA 06.85' 
C-11 07.73' 
C-12 06.58' 
699 15.15' 

Aerial Photos of the Site at Various Dates. Indicates encroachment of lake on adjacent 
properties at various lake levels. Indicates inundation of public roads at levels above 4' MSL. 
Lake levels indicated are approximate based on Department of Water Resources (DWS) Lake 
Level Graphs. 

Plate 2-9 dated 7-21-89, 3.5' MSL indicates the narrow neck at the breach site posing a • 
minimum impact upon the breach site. 
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JimMuth 
6 November 1996 
Page2 

Plate 3-13, dated 7-21-89, 3.5' MSL shows where the lake shoreline is in relation to the 
existing improvements. I believe Ms. Mattice used this plate in her testemony about the burial 
grounds. 

Plate 1-4, dated 2-5-92, 9' MSL indicates the ~ncroachment of the shoreline onto 
private property and impacts to existing road improvements. 

Plate 2-13, dated 2-24-92, 1 0' MSL shows a detail of the impacts to the private 
properties and road improvements. 

Plate 1-17, dated 2-24-92, 10' MSL shows a detail of another area of the subdivision. 

Plate 1-10, dated 2-24-96, 10' MSL shows the breach site. It indicates a wide throat A 
breach would impact more area of the site at this elevation. I believe Ms. mattice used this 
plate in her testemony abou the burial grounds. 

Lake Earl Well Elevation Graphs, prepared by DWS. Indicates lake levels at time 
breaches occurred or at time of significant rises in the lake level. Mar 87, Dec 87, Aug 88, Mar 
89, Dec 92, Jan 93, and Feb 93 . 

County of Del Norte Flood Control District. Indicates breaching activity since 12-9-69. 
Can be used in correlation with the above graphs. Indicates drop in breaching activity since 
State acquired the breach site. 

I trust this provides the information you desire. If you should have any questions about the 
material provided or the testimony given to date, please feel free to contact me. 

Enclosures 

cc: Herb Pierce, DFG 
Jim Wakefield, PSWD Counsel 

Very truly yours, 

Ward L. Stover, PE 
Principal 

STOVER ENGINEERING 
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MICHAEL LAMPRECHT 
USAruMYCORPSOFENG~ 

POBOX4863 
EUREKA CA 95502 

RE: Elevation ofTolowa Burial Sites -Lake Earl Basin 

Dear Mike: 

Job Number: 95012 ·· f;f~~ 

12 November 1997 

f\LE COPl 
The elevations of the Tolowa burial sites were one of the questions asked by members of the 

Lake Earl Working Group at the last two meetings of the Group. To respond to this, I was requested 
by the Tolowa Nation to assist them in determining the elevations of their sacred burial and ceremonial 
sites near Lakes Earl and Tolowa (Lake) in Del Norte County, California. It is my understanding that 
the Tolowa Nation desires to provide information that does not threaten revealing the actual locations. 
Based upon information presented in this letter, it is my opinion that burial and ceremonial sites exist 
at or below 7.5 feet mean sea level (MSL) with the possibility to be considembly much lower than 7.5 
feetMSL. 

• 

In order to ensure accuracy while protecting the confidentiality concerns of the Tolowa, a • 
protocol was established whereby tribal members would determine the differential vertical distance 
between the site and a reference point near the site using an automatic level. The reference point would 
be of unknown elevation to the Tolowa. The elevation of the reference point would then be 
determined by a registered civil engineer or licensed land surveyor who would then apply the 
difference between the site and the point to establish the site elevation. This method was designed to 
determine the elevations with a certain degree of accuracy without disclosing their actual locations. 

On 11 November 1997, I met with tribal members to review the protocol and train them in the 
use of an automatic level. On that date upon visiting the general area of the first site it was stated by 
Tribal Elder Audree Bowen, who has personal knowledge of the Tolowa burial grounds and sacred 
sites, that the site was under water. The tribal members were not able to reach the site without the aid 
of watercraft. After that, I traveled the Lake perimeter with Audree Bowen where she observed flood 
waters over the locations of three burial sites and two ceremonial sites. The depth of water over the 
sites were not determined because the exact locations were not readily visible through the flood 
waters. On the same day, I observed that the Lake level was approximately 7.5 feet MSL at the lake 
level gauge located at the end of Lakeview Drive. It is my understanding that the gauge was set by 
Del Norte County and is used to report lake levels in conjunction with the other gauge located near the 
nanows. 

Based upon the testimony of Audree Bowen and my observations of the Lake level, it is my 
opinion that three Native American burial sites and two sacred ceremonial sites are located at or below 
7.5 feet MSL. Since the sites were not directly accessible to us or recognizable through the water by 
Ms. Bowen, the sites could be ai an elevation lower than 7.5 feet MSL. When flood waters subside, it • 



• 

• 

• 

Michael Lamprecht 
12 November 1997 
Page2 

can be better determined the actual elevations of the affected sites. My opinion is based solely on the 
above stated facts. I do not possess knowledge of the actual locations or acknowledge to the 
authenticity of the sites. 

I trust this may help in detennining impacts of Lake levels on Native American sites. It is my 
understanding that you will use this information to detennine the scope for analyzing the impacts 
posed by the current management practices of the Lake. If you should have any further questions, 
please feel free to contact me at you earliest convenience. 

CERTIFICATION OF OBSERVATION 

Very truly yours, 

Ward L. Stover, PE 
Principal 

I hereby certify that I am an Elder of the Tolowa Nation. I personally have knowledge of the locations 
ofTolowa burial grounds and ceremonial sites at and adjacent to Lakes Earl and Tolowa in Del Norte 
County, California. I further certify that I observed three Tolowa burial sites and two Tolowa 

mm'ftl::rl.....qrounds to be inundated with flood waters on 11 November 1997. I was unable to 
exact lo o of the sites due to the flood waters obscuring the sites. 

wen, Elder 
Tolowa Nation Elder Council 

STOVER ENGINEERING 
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September 5, 1997 

To: California Coastal Commission 

My great-great grandfather McLaughlin settled here on Lake Tolawa 
and Lake Earl in ·1875. The ranch was bordered on three sides by the lake, so 
the Jake had to be controlled to keep water off of the pasture lands. The lake 
was breached at least two· to three times a year, depending on the rainfall. It 
was done by hand labor in the early days. and later by teams. an~ fresnos. It 
sometimes too as long as a week or two to breach the lake. As the years . 

·progressed they were able to purchase tractors to breached the lakes. 
Neighboring ranchers all helped because when the water came up it also 
covered their pasture land. The family was involved in breaching the lake 
from 187 5 until the ranch was sold in 1969. The level was kqlt between 2 
1/2 to 4 feet. By keeping· this level it also helped the run of s'ilver srumon on 
the lake. The indians had a superstition, as the lake got too high it would 
breach itself and the indians called it the big snake. The snake would go out 
into the ocean and it would drain the Jake. My great-great grandfather had 
opposition to controlling the level of the lake. There was a lot of logging on 
the lake and the t~bermen wanted the lake level real high so they could drag 
the logs down the creeks to the lake and take them down to the mills. The 
timb~en had my great·great grandfather arrested for breaching. the Jake. 
This should be on record in the courthouse unless the records were destroyed 
in the courthouse fire. · 

James Me Laughlin 
1120 Elk Valley Rd. 
Crescent City. Ca 95531 
707-464-5975 
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breach remained open. Curreritopenlng techniques 
rely on bulldozers to push aside. a channel to the 
ocean. 
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STOVER ENGINEERING 
PO Box 783-207 Price Mall- Crescent City, California 95531 (707) 465-6742 
e-mail: slovereng@aalcum 

Fax(707)46~ooa: 
I 

MEMORANDUM Reference: 95012 

To: 

From: 

Date: 

Subject: 

California Coastal Commission 

Ward L Stover, PE ~ 
. 19 Aprill999 

Conunents to Lake Earl Bt-ench Permit- Application 1-97-76 
... ... 

' 

; 

' ' 
' 

I have been asked by the Pacific Shores California Wat~ District Board of Directors to review 
additional infcmnation associated with engineering issues presented in the most recent Coasull 
Commission staff report related to the Interim Breach Permit being considered by the Coastai 
Commission. 1 have been practicing civil engineering for over 14 years in the areas of muniiipal 
development and hydrology. I am familiar with Lake Earl and vicinity having lived and praGticed in 
the area fin nearly ten years. I have prepared a number of flood certificates for properties in the Lake 
Earl Basin and am tbmiliar with the hydrology and flood reports associated with the basin. ! 

Below are my comments and professional opinions related to: 1) the natural height of the sand 
dune; 2) the level at which the lake naturally breaches; and 3) the physical events that occur 4uring a 
high level breach and low level breach. In general, not much reliable data has been develop~ related 
to the physical condition of the lake. However, bac;ed upon what information we do have usf.g 
reasonable assumptions, we can safely reach some basic conclusions. We have used infonn~tion 
provided by the State Department of Water Resources (DWR), numerous published reports, as well a.o; 

data we have collected ourselves. 1 

Natural Height of Sand Dune 

Sand dunes exist along the Pacilic Ocean Coast from Point St. George to the Smith River. 
TI1is stretch of coastline has approximately 54,000 feet (10.2 miles) of dunes based on USGS 
mapping. We have obtained a topographical map of the Lake Earl Area that was produced qy DWR. 
The DWR topographic mapping shows that dunes reach 12 feet MSL or greater. ! 

Stover Engineering conducted a topographic survey of the sand dune at the breach sijte on 2 
December 1997. The waterline ofthe lake was at approximately 8.7 feet MSL. The dune t~t 
separates Lake Tolowa and the ocean is approximately 9100 feet long and has an approxim*e 
elevation of 16 feet MSL except at the breach scar. The sand dune on either side of the breach scar was 
found to be 16 feet MSL. The elevation of the dune at the breach scar was 10.5 feet MSL. · ·rhe throat 
\Vidth of the sand dune at the breach scar is approximately 1100 feel long. The "dry" width(>fthe sand 
dune at the breach scar is approximately 200 to 500 feet wide. The "dry" width varies dcpe~ding on 

C:\WINDOWS\Desktop\WLS\950 12\Wakefietd041999.doc: 

Civil Engineers and Consultants 
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the levels of the lake and the ocean surf line. The "d.rya width of the dune adjacent to the bre~ch site is 
approximately 450 feet and wider. ! 

There is considerable documented evidence that the sand dune has been breached artificially 
nearly on an annual basis tor close to 1 00 years at the location of the existing breach site, an~ may 
have been breached before that. It is also my understanding that the lake has been breached ~t or near 
4 feet MSL until the late 1980's. It has been breached al or near 8-10 feet MSL since that tirrle. 

An artificial breach occurs when a small ditch is dug through the sand dune at the artiificial 
breach point. When the lake level is higher than U1e ocean level, water tlows towards the ocepm. 
Initial high water velocities in the ditch due to the differential water levels scour the ditch wider and 
subsequently deeper as the lake level drops. The ditch over time scours down nnd out to a pdint where 
the lake and ocean reach an equal level. I have seen the width ofthe breach site reach approJ{imately 
the width between the adjacent higher dunes. ' 

When Jake tlows diminish, coastal shore currents deposit sand, restoring the dune to ~he point 
where the lake is again separated from the ocean. Winds and coastal action further deposit s~ds over 
the course of the year until the dune is artificially breached again. The sand dune at the brea~h site has 
built up to approximately 12 feet MSL on certain occasions before it was .again artificially b:Fached. lt 
appears this is the basis for the "natural" breach level of 12 feet so often stated in the Coastal! Staff 
report and supporting documents. It is my opinion that the annual occurrence of artificially b~eaching 

• 

the lake precludes significant buildup of sand on the dune at the breach site that otherwise w~uld • 
naturally occur. ! 

I have not found any substantiating data that supports the statement that the natural dPne height 
is 12 feet MSL. On the contrary, there exists over 10 miles of dunes adjacent to the breach she with 
elevations greater than 12 feet. The dunes directly adjacent to the breach site are 1 6 feet in e~evation. 
lt can be reasonably assumed that during periods oflow precipitation (low lake levels), stroq.g ocean 
currents, and development of vegetation, that the natural elevation of the sand dune at the bryach site 
can, over time, unless artificially disturbed, reach 16 feet. ~ 

Natural Breach Level 

It has been stated i.ri. many documents that the lake naturally breaches at approxima~ly 12 feet 
MSL. 1 have not found any substantial documentation that the lake has ever breached natur~ly in 
recent history. On the contrary, there have been recent occasions when the lake is breached prtificially 
and the sand bar closes within a day of the breach. The only unassisted breaches reported to ~ccur did 
so on a weakened dune shortly after the breach site closed. These unassisted breaches woul~ likely not 
have occurred without the prior artiticial breach taking place. ; 

' 
. Tt can be assumed that, barring no artificial breaches, the sand dune reaches an eleva~on of 16 

feet MSL: Existing topography from USGS 7.5-minute maps suggests that the lake could n;turally 
flow out at Tolnwa Slough to the north and drain to Tryon Creek and ultimately the Smith lpver. This 

STOVER er..jGINEERING . 
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assumes tl1e Smith River water surface is lower than the lake swface. 1 0-foot contours were found to 
run to the north along Tolowa Slough to Tryon Creek. A low depression below 10 feet exis~ north of 
Tryon Creek. A l 0-foot contour separates the depression and Yontokit Slough. Ground beldw the 10-, 
foot contour exists between Yontokit Slough and the Smith River. It is also my understandin!g that 
historical documents indicat~ that the lake has backed up to drainage ways to the south. In geperal, if 
Lake Earl rises significantly above 1 0 Leet, but below 15 !cct, it appears it can naturally dischl!rge to 
the Smith River and occupy other drainage ways normally not flooded. This appears to bet~ path of 
least resistance if the breacl1 site is built up substantially. Because the lake has always been attificially 
breached at lO feet or less. the lake overflowing to the Smith River has never been documented, to my 
knowledge. However, it has been documented that the Smith River has drained into Lake EtVl during 
the 1964 nood. The two bodies of water have been hydraulically COIUlected during periods ~Thigh 
precipitation. Lake levels were low during the 1964 flood so the theory of the lake over:flowmg to the 

I 

river is still possible. Due to the size and shape of the Lake Earl Bac;in, and the proximity oUhe Smith 
River, it is my opinion that the lake could very possibly not breach naturally at the sand dund if the 
dune is at its undisturbed elevation of 16 feet MSL 1 

Velocities 

I 

T have reviewed breaching data provided by DWR. The lake was breached at 10.2 fejet MSL 
on 18 January 1993. The lake level dropped to 4 feet in approximately 54 hours. In the flattest areas 
of the lake basin, there is a later.ll distance of approximately 6450 feet between the 10-fuot af1d 4-foot 
contours. The recession rate of the shoreline in the flattest area was computed to be 119 feet per hour 
(6450/54). ; 

A breach at 6.5 feet dropped to 4 feet in 18 hours on 17 December 1987. The recessipn rate for 
the 6.5-foot breach to 4 feet was approximately 860 feet in 18 hours, or 48 feet per hour. ThF velocity 
at which the shoreline recedes is much greater when it is breached at a higher level. Gobics ~n the 
flatter areas were found to be stranded during recent breaches at the 10 foot level. It will be PnPOrtant 
to document if the recession rate at lower level breaches effects the impact on the Gobi as it ~oes on 
the high level breach. I recommend that this should be studied as part of !he Army Corps [~etratec) 
study . 
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ABSTRACT 

1997 Studies of the Oregon Silverspot Butterfly and Host Violet Plants Near Lake Earl in 
Del Norte County, California 

David Lauck, Ph.D., Professor of Biology, Emeritus, Humboldt State University, Arcata, 
California 

This is a study of an isolated population of Oregon Silverspot Butterfly, a federally listed 
endangered species, near the southern extent of its remaining identified range. The Study Area is 
located on the north side of Lake Earl in Del Norte County, California, and consists of public 
lands managed by the California Department of Parks and Recreation and private lands, known 
as the Pacific Shores Subdivision. The Study took place between June 30, 1997 and July 27, 
1997. 

The Study Area was the subject of several past butterfly studies. This study was intended to 
follow up ·and expand on these earlier fmdings. To this end, the study followed up on past 
butterfly and viola census data. In addition, it attempted to study the Oregon Silverspot butterfly 
and its host plant, YiQill adunca through its key parts of their life cycles, to better understand the 
relationship between the two. Because the local butterfly population has been documented to be 
in decline, the Study also sought to track the decline, identify its causes, and to formulate steps to 
prevent local extinction of the butterfly, including habitat restoration, violet propagation and 

• 

methods to prevent violet desiccation. Finally, the study followed up on an observation by Dr. • 
Paul Hammond in a previous study that Viola langsdorffii may serve as a secondary host plant 
for the butterfly. 

The study documents that the previously identified decline in the local Oregon Silverspot 
population appears to be accelerating. It concludes that if the trend continues unabated, the 
butterfly will likely be locally extinct in 5 to 1 0 years. 

The study confirms that the butterfly requires its host plant Viola adunca for egg laying and larval 
development and confirms a strong correlation between~ adunca populations and butterfly 
populations. It surveys habitat area, and confirms that the best habitat area is in a low lying area 
owned by the California Department of Parks and Recreation. It also confirms that.YiQla 
Langsdorffii may act as a secondary host plant, but it remains unclear to what extent this plant 
plays a significant role. The study also identifies plants serving as adult nectaring sources and 
determines that these plants are not endangered in the area. In fact, the study does not identify 
any significant factors adversely impacting the species during its adult phase, but suggests that 
nectoring plants in certain areas (such as the Parks and Recreation Lands) may affect population 
dynamics there. 

The Study traces the cause of the local population decline to several specific environmental 
factors that adversely impact the butterfly during its larval stage, the stage in which the butterfly 
exists for more than 10 months of its approximate one year life span. The study concludes that • 
the single most important factor threatening larval survival in the Study Area is a change in 



.... 

• 

• 

• 

management of the surface level of Lake Earl by the California Department ofFish and Game. 
The current lake level management practice, apparently intended to maximize the lake's surface 
area to benefit duck hunting, was instituted in about 1990. This practice inundates the best violet 
habitat in the Study Area, the low-lying Parks & Recreation Land, each winter with flood waters. 
The flood waters drown all larvae hatched in that area, annually exterminating the entire Oregon 
Silverspot population in its core habitat area. However, the flooding appears not to harm the 
violets, which emerge from the receding waters unharmed. Unfortunately, these violets, the 
largest and densest populations in the Study Area, pose a threat to the remaining butterfly 
population by luring unsuspecting adult females from other parts of the Study Area to lay their 
eggs in an area that will become a death trap for their offspring. 

The Study concludes that the other major environmental factor threatening the local butterfly 
population, is aggressive plant succession that has eliminated Viola adunca from much of the 
remainder of its former habitat within the Study Area. The ever expanding populations of 
competing plants (Carex obnupta, Juncus lesueri and Willows) grow in clumps too dense for the 
violets to survive in. While the more hearty Viola langsdorffii may for a time provide a buffer, it 
too will eventually be crowded out. If present plant succession trends are allowed to continue 
unabated, the remaining populations of Viola adunca will likely disappear in 5 to 10 years. This, 
together with the flooding, will likely eliminate the butterfly from the entire Study Area. 

The study notes that although the butterfly's survival situation is critical, it can be reversed if 
decisive action is taken to manage existing habitat and to restore lost habitat. To this end, it 
recommends that, first and foremost, lake level management practices must be immediately 
changed to prevent further annual mass exterminations of all butterfly larvae in its prime habitat. 
In addition, it recommends that surrounding secondary violet habitat be restored by using 
controlled burns to control competing plant species. Once favorable violet habitat is restored, 
Viola adunca populations can be quickly restored, since the Study documents that Viola adunca 
can be grown horticulturally with success. 

To expand usable butterfly habitat, the study recommends that Viola adunca plants in exposed 
areas should be periodically watered to prevent desiccation prior to egg laying season, which 
begins approximately August 15th of each year. The study documents that regular watering will 
prevent desiccation of violet plants, but that nothing can stop complete desiccation of a violet 
plant once it has begun. 

The Study recommends further assessment of the both violet and butterfly populations on an 
annual basis. Because the Viola adunca supports the butterfly larvae, it is important to document 
all areas in which these violets are found, their habitat, concentration, population trends, and the 
reasons for any trends observed. Because Viola adunca is also used by the butterfly for egg 
deposition, it is important to learn where and to what extent violet populations in the Study Area 
begin to dessicate prior to August 15th, when the butterfly's egg laying season begins. 

Although the larval stage is the critical development stage of the Oregon Silverspot Butterfly, 
because larvae are small and difficult to spot, the study explains that the butterfly population can 
be accurately counted only during the adult phase of its life cycle. Because adult butterflies may 



travel considerable distances away from the Viola adunca in search of nectaring plants, which are 

i 
•of: 

not endangered, it is important to accurately record the total butterfly population in the study • 
area, rather than its distribution. 

Finally, the Study notes that part of the study area, the Pacific Shores Subdivision, is slated for 
residential development. It reports that while some ofthis area is butterfly habitat, unless intense 
habitat restoration efforts in this area are immediately undertaken, plant succession will soon 
eliminate the Viola adunca, making it unsuitable for the butterfly. As such, the study concludes 
that if development of the subdivision is properly planned around the butterfly, with habitat 
restoration a central focus, development will likely be beneficial to the butterfly, as compared to 
the status quo. The Study includes a recommended habitat restoration program. 

• 

• 
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STATE OF CALIFORNIA THE RESOURCES AGENCY 

.CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105-2219. 
'DICE AND TOO (415) 904-5200 
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Robert Merrill, District Manager 
Ross P Clark, Environmental Specialist 

SUBJECT: Addendum to Item F 6a 
Application No. 1-97-76 (California Department ofFish and 
Game and Del Norte County) 

(For the Commission meeting of March 14, 1999 

GRAY DAVIS, GOVERNOR 

California Coastal Commission Staff received a packet of materials from Pacific Shores 
Water District on April22, 1999 relating to the proposed breaching of Lake Earl by the 
Department of Fish and Game. Printing of the staff report for the May 14th hearing date was 
required on April 22 so the Pacific Shores comment packet was included without response. 
This addendum includes a general response to the comments raised by James Wakefield and 
David Stevens on behalf of Pacific Shores Water District, specific responses to the 
numbered arguments within the Wakefield and Stevens letters, and attached copies of all 
public letters received since April22, 1999. 



Staff Response to Comments Received from Pacific Shores Water 
District Dated April 21, 1999 

By Ross P Clark 
Env~ronmental Specialist 

California Coastal Commission 

A summary of Staffs response to the issues raised by the Pacific Shores Water District 
precedes a comment by comment response. The Commission Staff believes that many of 
the concerns brought up in these documents are similar to those voiced within the 1996 
Wakefield letter and are fully addressed within the Staff Report section on Biological and 
Archaeological resources. Therefore, where Staff has previously responded to a comment 
raised by Pacific Shores, rather than reiterate the response,. Staff will provide an excerpt of 
the Staff Report review and a referral to the location of the previous response within the 
Staff Report. 

The Commission Staff has reviewed the available information on sensitive resources and 
potential impacts from breaching Lake Earl at 8 foot MSL and has prepared a full biological 
assessment within the staff report addressing these issues. Because this permit has been 
proposed as a two year breaching program, which outlines the necessary methods and 
wildlife protection measures, the Staff believes that this permit better protects the sensitive 
resources of this system, till the time when the environmental study is complete, than the 
continued process of requesting emergency permits once water level reaches 8 feet MSL. 

Commission Staffs review of the proposed permit supports the assertion that this breaching 
plan will most effectively support natural communities, protects water quality and support 
the greatest quantity of wetland habitat possible while protecting developed properties from 
flooding. 

The proposed breaching plan is intended to improve the natural habitat of the Lake Earl 
estuarine system. The best information available about the natural history of Lake Earl and 
its species of special concern supports the assessment that the proposed breaching plan will 
best protect the natural resources, while providing the necessary flood control (Pierce 1997, 
Shaw and Wiseman 1992, Hammond 1992, CDFG 1996, Del Norte 1998, Monroe 1995, 
Stover 1996, USFWS 1995). (Staff Report Pg. 12) 
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1. Pacific Shores proposed compromise and change in breach height. 

Pacific Shores Water District made a proposal to change the breaching plan to allow 
breaching "above 4 feet but no higher than 8 feet MSL". Commission Staff have 
determined that breaching at a level below 8 feet MSL will provide no additional protection 
of developed properties and will impact the Lake Earl Wildlife Area which has been 
breached at 8 feet+ elevations through Emergency CDP since 1987. First, breaching below 
8 feet MSL will decrease the size of the lake and decrease the amount of wetland habitat. 
Second, breaching after February 15 can lower the summer lake elevation, increase salinity 
and temperature and decrease oxygen concentrations and food abundance within the lake 
during the summer period. 

Furthermore, the coastal development permit applicant has proposed a breaching elevation 
of 8 feet MSL and as discussed within the staff report , this breaching level is consistent 
with all applicable Coastal Act policies. In addition, the record does not contain supporting 
evidence that a lower breaching level would achieve additional protection of natural 
resources or provide additional flood protection of developed properties. 

2. Pacific Shores Water District argues that the "Natural Conditions" referred to in 
the Staff Report are not truly "Natural" 

Fish and Game states: 

"The intent of breaching at levels that come closer to natural process is to restore as 
much of the natural biodiversity of the lagoon as possible." (November 13, 1996 
letter from Fish and Game to Coastal Commission) 

The Commission Staff has defined Historic or Natural conditions as those within the Lake 
Earl system before 1840's development. Historic information suggests that Lake Earl was 
part of the Smith River flood plain and the river frequently flowed through Lake Earl to the 
sea. Natural breaching of Lake Earl when not flooded by the Smith River was described as 
occurring when water levels rise "behind the spit until it overtops or liquefies the spit to 
erode an opening through which the trapped water then escapes" (Fish and Game 1996). 
While there is no direct observation of a natural breach of Lake Earl, the process of 
liquefaction could allow a breach before the water rises above the total height of the dunes. 
It is clear that the water that accumulates in Lake Earl could be released to the ocean in 
numerous ways including, flowing north to the Smith River, over topping the dunes, 
undermining the dunes, or not breaching at all. All of these processes would however, 
require a water level of 12 feet or greater feet MSL. 

Therefore, the staff assumption that the proposed breaching at 8 feet would be a more 
natural condition is derived from the fact that ( l) fewer breaching events would occur at an 
8 foot level than lower breaching levels and would be timed by natural rain conditions; (2) a 
greater portion of the historic flood plane would be allowed to return to a natural wetland 
condition and (3) summer water quality would be improved. 
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3. Pacific Shores and Ward Stover suggest that Breaching of Lake Earl at 8 feet is a 
catastrophic event. 

The water level within Lake Earl is reported to rise rapidly during rain events and fall during 
breaching. While water level does decrease from 8-4 feet in approximately 24 hours, 
currents are only noticeable within approximately 500 feet of the breach site. The water 
draining off the wetlands during a breaching event, described as a catastrophic event, is part 
of the process supporting over 2000 acres of wetland habitat. The valuable shallow water 
habitat that is made available at 8 foot elevations would be dry at a 4 foot breach level. 

Impacts to individuals of several species from breaching of Lake Earl have been 
documented for both birds and Tidewater gobies. Special condition No. 5 which requires 
the hazing of birds around the breach site is intended to protect birds from entrainment 
within the high flow waters. In addition, all available evidence suggests that the improved 
habitat provided by the proposed breaching plan has benefited the go by population. Finally, 
as discussed below, available biological information suggests that the loss of individual 
Tidewater gobies due to stranding will not significantly impact the viability of the entire 
goby population. 

4. Pacific Shores contentions of habitat degradation. 

Tidewater goby stranding 

Stranding of numerous gobies were reported during the November 1998 emergency 
breaching. During this netting study, it was determined that netting and relocating the 
gobies was impractical and could pose additional harm. The staff report states: 

After the November 1998 breaching, the U.S. Army Corps of Engineers (Corps) in 
consultation with the U.S. Fish and Wildlife Service, (USFWS) has modified the 
Corps permit for the project (Permit No. 20793N) to eliminate a requirement for 
seining and returning stranded Tidewater Gobies from remnant pools to the main 
basin of the lagoon. The USFWS has determined that the initial seining and 
relocation effort conducted after the November 1998 breaching was ineffective and · 
difficult to implement and such seining and relocation is not necessary in the future. 
The loss of gobies stranded in remnant pools after a breaching event is not a 
biologically significant portion of the goby population in the lagoon and does not 
threaten the viability of the species in the lagoon. 

Preliminary information from the Corps sponsored monitoring program indicates 
the goby population size within the lake is much greater than previously believed. 
Population estimates may exceed ten thousand individuals during the height of the 
season and a larger portion of the lake is being used by the gobies than previously 
estimated (pers. com. Ray Bosch, USFWS). A population of this size would be the 
largest known population in the region. This information indicates that the losses 
due to stranding will not significantly impact the viability of the population and the 
proposed breaching schedule will sustain the environmental parameters required by 
this species. 
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Therefore, the Commission finds the proposed breaching of Lake Earl as outlined 
and conditioned above is (1) consistent with the natural conditions of Lake Earl, (2) 
is not expected to impact the goby population as a whole, and (3) requires 
monitoring of the population and remediation if necessary to protect the biological 
productivity and habitat values of Lake Earl in conformity with Coastal Act sections 
30231 and 30240(a). (StaffReport pg. 13) (emphases added) 

Oregon Silverspot butterfly Impacts from flooding 

Several independent studies of the Oregon silverspot butterfly have been done on State 
Parks land adjacent to Pacific Shores property. These studies have identified butterfly 
larvae which would probably be killed during high water. Unfortunately no comprehensive 
study of the entire Viola/Butterfly range has yet been completed. 

Fish and Game prepared a response to the issue of impacts to Oregon silverspot butterflies 
and their host plant species the dog violet (exhibit 10). 

The majority of the known Oregon silverspot butterfly habitat is above eight feet 
elevation. Some of the host plants for the butterfly are located in an area which 
inundates when water rises. That is to be expected since the host plant, dog violet 
(Viola adunca) does well in moist areas. Because it grows well in the dunes at the 
north end of Lake Earl, increased moisture over a large area, should over time, 
benefit the violet and Oregon silverspot butter fly. 

Thus, State and federal agencies have acknowledged that if some of the butterfly habitat is 
flooded, loss of some pupae would occur. However, the Resources Agencies have also 
indicated that the overall butterfly population should do well as the dog violet increases its 
geograph~c range, influenced by higher ground water levels. 

Fish and Game addressed the difficulties of managing a diverse ecosystem such as Lake 
Earl while protecting the individual species of concern: 

The many threatened and endangered and sensitive species associated with the 
lagoon have a variety of environmental requirements, some of which are in conflict. 
It will not likely be possible to provide the optimum conditions for all of the 
threatened and endangered species. The Department will manage for the optimum 
conditions for the ecosystem as a whole. 

Additionally, it is important to remember that the US Fish and Wildlife Service, the 
agency with trustee responsibility for the silverspot butterfly [and the Tidewater 
goby }, concurs with the County and Department permit application. [Fish and 
Game letter November 13, 1996] 
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5. Suggested degradation to ecological resources and private property. 

In the most recent Pacific Shores Water District letter~ several statement were made 
regarding "severe" or "terrible damage to private property and ecological resources". 

· Flooding of several unimproved county roads within the Pacific Shores subdivision were 
documented (photos enclosed in letter). There are no other reported impacts to developed 
properties. Pacific Shores claims of ecological impacts other than the stranding of gobies 
and possible impacts to the butterfly are not defended. Statements such as "the cumulative 
environmental damage may be so severe that he (Herb Pierce, CDFG) may have obliterated 
all trace of certain species and their historic habitats" are completely unsubstantiated. 
Historic biological assessments of this habitat demonstrate the important biological 
significance of Lake Earl. Management of this region under the authority ofFish and Game 
has increased the amount of habitat for birds, fish and plants by increasing lake and wetland 
area acreage. 

6. Pacific Shores asserts that the Historic Breaching records were incomplete. 

Pacific Shores Water District asserts that the historic breaching of Lake Earl at a 4 foot msl 
goes back further than identified within the Staff Report. Many arguments suggest that 
frequent breaching occurred since 1870's and previously before that by native Talawa 
members. The Commission Staff does not dispute this fact. However, the record contains 
no evidence of consistent and regular breaching of the lake before 1957 for flood control, 
but that previous breaching projects were done to manipulate the local environment to 
improve grazing, farming, fishing, and logging practices. 

7. Pacific Shores asserts that Cultural Resources are impacted by water levels above 
4 feetMSL 

Commission Staff have been informed by both Tetratec and Michael Lamprect at the Corps 
that findings from the Archeological Resources study are still in draft form, and have not 
been released to the public or the Coastal Commission. Any reports of impacts to resources 
are at present unsupported and reported out of context. Discrepancies between information 
given to Commission Staff and Talawa Nation individuals suggests that the final report by 
Tetratec must be completed before specific changes to the management of these resources is 
suggested. Further, Michel Lamprect (Army Corps., Pers. com. May 10, 1999) stated that 
the information within the Wakefield letter does not appear in the Tetratec draft report. 
Commission Staff recognizes that once the report is finalized and distributed, evaluation of 
the information may identifY impacts to cultural resources. If impacts are identified, 
additional resource management measures will be needed through site stabilization, or 
changes in breaching strategy. Such project changes would trigger the need for a coastal 
development permit approved by the Commission. At present, however, there is no 
evidence of impacts to cultural resources. 
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8. Pacific Shores suggests, the proposed permit contradicts the purpose of the 

(Corps.) study. 

The stated goal of the Corps. study is to analyze the extent and depths, and determine the 
acreage of permanent and seasonal wetland habitat at lake elevations of 2-10 feet. Personal 
communications with Michel Lamprect at the Army Corps indicate that there is no need to 
lower the lake level to complete this study and that all information can be extrapolated from 
information being collected at an 8 foot breach level. Further, funding for the study 
supports one year of field work. The study which is suggested by Pacific Shores to 
sampling at various breaching heights would take years to complete and would not benefit 
the outcome of the study. 

9. Pacific Shores Water district is concerned that the California Department of Fish 
and Game completed the biological review for staff report. 

California Coastal Commission biologists Dr. John Dixon and Ross Clark prepared the 
biological review for this permit application. Multiple agencies have provided biological 
information regarding the lake earl habitat to CCC staff biologists who reviewed the 
information before determining the constancy of these issues with the Coastal Act. 

"The California Department ofFish and Game, the U.S. Fish and Wildlife service, and 
the Army Corps of Engineers have responded to the 48-questions presented by 
Wakefield. These agencies have provided wildlife life history and hydro-geologic 
information which demonstrates the appropriateness of the proposed project (CDFG 
1996, Stover 1996, Pierce 1997, Del Norte 1998). These reports and letters have 
provided Commission staff with the additional information needed to make the below 
findings regarding impacts to sensitive resources." (Page 9 of the staff report) 

Staff found the information provided by Monroe and Pierce invaluable to the analysis of this 
proposed project. Staff has also reviewed all biological information provided by individuals 
including Ward Stover, David Stevens, Alan Barron, and David Lauck. 

10. Pacific Shores states: "The state bas not attempted to purchase any lands within 
Pacific Shores (including hundreds of acres below the 10 foot contour) in the last 
20 years. 

Staff contacted Herb Pierce of Fish and Game to clarify these issues. Herb Pierce responded 
that Fish and Game has not contacted any land owners to request purchasing of their 
property. All property purchased by Fish and Game as part of their land management 
program were initiated by the land owner. In addition Fish and Game has previously stated 
( CDFG Staff Counsel letter October 8, 1998) and reiterated recently to Commission Staff 
that it was administratively infeasible to purchase lands within Pacific Shores from the 1500 
individual owners because it would require years of negotiations. Similarly, lands available 
because of tax default status were non-contiguous lots, making land management of those 
parcels ineffective, and few were below the 10 foot contour. 

7 



11. Conclusion 

The Coastal Commission Staff have reviewed the CDP application from CDFG and Del 
Norte County to breach Lake Earlffalawa at a level of 8 feet MSL to protect the quality and 
quantity of wetland and lake habitat, water quality and adjacent development from flooding. 
The proposed project has been reviewed using all available information and has been found 
to be consistent with all applicable Coastal Act policies as conditioned. 

Commission Staff concluded after reviewing all available information: 

The Commission therefore finds that the proposed project as conditioned will; 1) 
sustain the biological productivity of coastal waters and maintain healthy 
populations of all species of marine organisms, 2) maintain the biological 
productivity and the quality of coastal waters, 3) limit any alteration of coastal 
wetlands identified in "Acquisition priorities for the Coastal Wetlands of 

. California", and 4) protect environmentally sensitive habitat areas against any 
significant disruption of habitat values, and is therefore consistent with Coastal Act 
sections 30230,30231,30233, and 30240 respectively. (StaffReport pg. 18) 

In conclusion, the Commission Staff finds using the best available information that the 
proposed breaching schedule is superior to continued breaching at flood stage under an 
emergency permit. Additionally, this permit is effective only through the 1999-2000 winter. 
After that period a long term breaching permit will be requested based on the additional 
information that will be available from in-progress studies. 
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. . 
Staff Response to individual comments within letters by Wakefield 

and Stevens on behalf of the Pacific Shores Water District 

SECTION A. PACIFIC SHORES COMPROMISE 
Pacific Shores water district made a proposal to change the breaching plan to allow 
breaching "above 4 feet but no higher than 8 feet MSL". 

The proposed 8 foot breaching level was studied and agreed upon by the Lake Earl Working 
Group as the most appropriate breach level, based on the information provided by all the 
agency and public members. In addition the State Lands Lease and Army Corps. permit 
contemplate a breach level of 8 feet. Breaching at any other level would thus require 
amendments to these agreements and has not been deemed the most protective of natural 
resources by the LEWG or Commission Staff. 

Section A. 1. 
The Lake Earl lake level management study bas begun. 

Comment 1 
The proposed permit contradicts the purpose of the study. 

See Comment# 8 above and: 

Breaching at a lower level than proposed by F&G is believed to pose negative impacts on 
the community based on all available information. The study underway is directed at 
studying the positive and negative environmental consequences of a lake level of 8ft. Staff 
Believes that degrading this valuable environment by breaching at lower levels to study the 
remaining environmental value is not consistent with the Coastal Act. 

Comment2 
DFG's refusal to amend the permit to allow the study to fulfill its scope of work 
appears to further the interests of hunters at the expense of the environment. 

See General Response# 8 above and: 

Department of Fish and Game required Tetratec researchers to modify their access to the 
Lake during hunting season, but CDFG did not deny access. Michel Lamprect (Corps.) 
has indicated that the modification did not impact the success of the study. 

Section A. 2. 
During Historic times the maximum surface level of the Lake has been managed at 
approximately four feet MSL. 

9 



Comment 1 
The Coastal Commissions' Last action on this issue was to approve breaching at 
the 4 foot MSL status Quo pending completion of environmental studies. 

The Staff Report states: 

Since the 1996 Commission meeting, the Lake Earl Working Group has worked on 
completing the environmental impact analysis of alternative breaching regimes of Lake 
Earl. The California Department ofFish and Game, the U.S. Fish and Wildlife service, 
and the Army Corps of Engineers have responded to the 48-questions presented by 
Wakefield. These agencies have provided wildlife life history and hydro-geologic 
information which demonstrates the appropriateness of the proposed project (CDFG 
1996, Stover 1996, Pierce 1997, Del Norte 1998). These reports and letters have 
provided Commission staff with the additional information needed to make the below 
findings regarding impacts to sensitive resources. (Staff Report pg. 8) 

Comment2 
DFG refused to comply with the 4 foot MSL permit requirement in an apparent 
attempt to change the status quo without study. 

The Staff Report states: 

" ... An applicant is under no legal obligation to actually perform or undertake a project 
that has been granted a coastal development permit by the Coastal Commission. If the 
conditions of permit approval are not acceptable, either the owner of the land or the 
applicant can simply choose not to exercise the permit. In this case, the Department of 
Fish and Game chose not to allow the county applicant to exercise Permit No. 1-91-63 
on lands subject to their authority." (Staff Report pg. 8) 

Comment3 
The only applicant with an interest in the proposed level appears to be DFG. 

Del Norte County has been a participant of the Lake Earl Working Group which agreed on 
the 8 foot breach elevation and has been a co-applicant on many of the previous emergency 
permits. 

The Staff Report states: 

In fact, since 1987 until now, the Executive Director has received and approved a 
series of emergency permits from the Del Norte County Department of Public 
Works to regularly breach the sandbar for flood control purposes whenever the 
water elevation of the lagoon is at 8 feet MSL or higher. The California 
Department of Fish and Game has not opposed these emergency permits, and in 
fact, is often a co-applicant. (Staff Report pg. 8) 
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Comment4 
On numerous occasions since September 1996, the Lakes have been allowed to rise 
to flood levels significantly above 8 feet MSL before Emergency Breaches were 
authorized. 

This permit will eliminate the need for an Emergency permit to allow breaching during the 
one year remaining interim period once the permit conditions are met 

The Staff Report states: 

CDFG strongly believes that breaching the sandbar under the proposed project 
description (at 8 feet MSL) minimizes risks to life and property more effectively than 
breaching the sandbar under a continuing series of emergency permits. (Staff Report 
pg. 9) 

Section A. 3. 
The staff Report states that " the purpose of the proposed project is to minimize the 
risk of flooding in developed areas surrounding the lagoon." 

Comment 1 
The conclusion that 8 feet MSL allows for some margin of safety is contradicted by 
the evidence in the report and its exhibits 

"The eight food breach level allows a two vertical foot buffer between the artificial 
breach elevation and the level at which infrastructure hegins to flood The two fee 
provides a water storage capacity equivalent to total run off from a jive inch rain storm. 
Even under the most severe storm conditions, the two foot difference should allow the 
County enough water storage capacity below the Flooding level to get to the Breach site 
before inundation of roads or wells occurs. " (H Pierce 1997) 

Comment2 
It is contradictory to raise the lake's maximum levels in order to prevent flooding. 

The proposed breaching schedule has been determined to fulfill Section 30240 of the 
Coastal Act while preventing the Flooding of developed property. Breaching below this 
level will decrease wetland habitat and conflict with Section 30240 because thousands of 
acres of sensitive wetland habitat would be drained, posing a "significant disruption of 
habitat values". 

Comment3 
DFG's actions have caused emergency conditions that, at times, have been life 
threatening. 

Special Condition 4 of this Permit is intended to limit the threat to public safety by 
restricting public access to the breach area during the breaching event. 
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SECTION B LEGAL ISSUES 

Section B. 1. 
The analysis of the biological issues in the permit application was drafted by DFG, the 
principal applicant. 

Comment 1 
It is a conflict of interest for an applicant to draft the biological 
evaluation of its own controversial project. 

See Response Comment # 9 above and; 

Multiple agencies have provided biological information to CCC staff biologists who 
reviewed the information before determining the consistency ofthese issues with the Coastal 
Act. 

"The California Department ofFish and Game, the U.S. Fish and Wildlife service, and 
the Army Corps of Engineers have responded to the 48-questions presented by 
Wakefield. These agencies have provided wildlife life history and hydro-geologic 
information which demonstrates the appropriateness of the proposed project (CDFG 
1996, Stover 1996, Pierce 1997, Del Norte 1998). These reports and letters have 
provided Commission staff with the additional information needed to make the below 
findings regarding impacts to sensitive resources." (Page 9 ofthe staff report) 

Section B. 2. 
The Staff report incorporated a letter by DFG staff counsel arguing that flooding 
private property within the Pacific Shores Subdivision does not Constitute a Taking of 
that property. 

Commentl 
Mr. Milton's Letter incorrectly analyzes the cause of the flooding. 

The Commission's role is to review a CDP for consistency with the Coastal Act. This 
CDP is for the breaching of Lake Earl to prevent flooding of developed lands around the 
lake above 1Oft elevation. The Commission is not authorized to determine whether 
DFG's actions constitutes a taking of property. 

SECTION C. FACTUAL AND IDSTORIC ISSUES 

Section C. 1. 
The Staff Report would lead one to believe that little private property is impacted by 
the proposed action. 
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Comment 1 

This statement is untrue and is contradicted elsewhere in the staff report. In 
coming to this conclusion, the staff report is ignoring all impacted lands within 
pacific shores. 

The assessment of 45 acres of private land being flooded was intentionally reviewed 
separately from information regarding flooding within Pacific Shores because limited 
information was available for Pacific Shores. The distinction of private land within and 
outside the Pacific Shores subdivision was emphasized in an addendum to the previous 
Staff Report and is accurately reflected in the current StaffReport. 

"The Department estimates that outside of the Pacific Shores Subdivision, about 42 
acres of privately held land below the ten-foot contour is still subject to periodic 
flooding." (Staff Report pg. 8) 

"Although the Pacific Shores subdivision is an area where CDFG has incomplete 
information as to flooding impacts, Pacific Shores is not developed with residential 
housing." (Staff Report pg. 8) 

"With breaching deferred until the lakes rise to eight feet MSL, at least 7 5 privately owned 

parcels will be underwater or partially underwater for many months of the year. " [Emphasis 

in the original] {Wakefield, August 19, 1996) 

"According to the Corps flood plain mapping, 218 of the 1524 lots within the subdivision 
are susceptible to flooding during a 100-year flood event." (Staff Report pg .. 20) 

Therefore, the Staff incorporated all available information regarding impacts to Pacific 
Shores. We have not received any documentation regarding the reported additional220 lots 
that have been flooded. While this information would be valuable to future acquisition 
programs within Pacific Shores it does not alter the staff findings: 

Therefore, an 8 foot breaching level has been proposed to maintain the greatest area 
of shallow water lake and wetland habitat and to maintain the summer water quality 
necessary to support the associated wildlife, while complying with Coastal Act 
section 30253(1) to "minimize risks to life and property in areas of high geologic, 
flood and fire hazard". (Staff Report pg. 21) 

Section C 2. 
The staff report would lead one to believe that DFG bas attempted to purchase all 
private lands beneath the 10 foot msl contour. 

Comment 1 
This statement is untrue. The state has not attempted to purchase any lands 
within Pacific Shores (including the hundreds of acres below the 10 foot 
contour) in the last 20 years. 

The exclusion of Pacific Shores properties from the cited passage was corrected in the 
addendum to the previous Staff Report as well as this staff report and is also reviewed above 
in General Response # 10. 
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Section C 3 
The staff report acknowledges that artificial breaching has occurred during the 
last 75-100 year. 

Commentl 
The record of historic 4 foot MSL breaches goes back many years further that 
DFG admitted in the Past applications and as the staff report asserts. 

The staff acknowledges that breaching of Lake Earl may have occurred during the 1870s 
approximately 15yrs prior to our suggested earliest date. There is little information that 
documents breaching during this period and no evidence that breaching was done regularly 
to guarantee water levels never exceeded 4 feet MSL. The earlier historic breaching date 
does not affect the findings within the Staff Report: 

"The proposal to breach at 8 feet will substantially reduce the maximum area of the 
lagoon over its natural level at 12-13 feet. Nevertheless, the applicants' proposal is 
necessary to prevent flooding of County roads and existing infrastructure. 
Breaching at the 4-foot level, as suggested by the District to protect undeveloped 
lots from periodic inundation, would further reduce the area of the lagoon by 
approximately 40 percent. Therefore, an 8 foot breaching level has been proposed 
to maintain the greatest area of shallow water lake and wetland habitat and to 
maintain the summer water quality necessary to support the associated wildlife, 
while complying with Coastal Act section 30253(1) to "minimize risks to life and 
property in areas of high geologic, flood and fire hazard"". (Staff Report pg. 20) 

Section C 4 
The staff report assumes that the lakes are a natural lagoon based on the false 
assumption that the Sand dune has a natural breach height of 12 feet. 

Comment 1 
The staff report's conclusion that the lagoon naturally breaches in 
unsupported by evidence. 

See General Response #2 above. 

Because the lake must be breached for flood control purposes at a level below 10 feet, the 8 
foot level best fulfills Section 30240 of the Coastal Act. 

Commentl 
If it is unclear that the lakes breached naturally, The staff Report cannot 
conclude that a maximum lake level of 8 foot MSL: is better because it is 
Closer to what is Natural that the Historic 4 foot MSL level. 

See General Response #2 above and previous response. 
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Comment3 
The DFG report provides analysis regarding how to manage the Lake 
according to "Natural" conditions that contradicts the proposed action. 

The statement appears to be taken out of context given all other correspondence and 
personal communication with CDFG and USFWS. 

Section C 5 
In September 1996, Mr. Pierce promised the Commission that SFG was working on a 
lake Level management plan. 

Comment 1 
No Management Plan has been completed in the subsequent 2.25 years. 

The Biological study needed to complete the new management plan is underway (stalled by 
funding problems) and will be completed prior to any long term breaching proposal. 

C. BIOLOGICAL COMMENTS. 

Mr. Stevens provides a thorough review of the Staff Report. The main points of concern are 
outlined and numbered within the Wakefield letter. The Staff response to these comments 
refers to the number allocated to the various concerns by Wakefield. 

Comment 1 
The biotic community in this ecosystem did not evolve over the millennia. 
Rather, it is quite likely that the historic man-caused breach-fill phenomena 
has had, and will continue to have the most significant affect on the ecosystem 
dynamic. 

Species within this Biotic Community did evolve over the millennia to live in this and 
similar lagoon systems. Individual species however did adapt and survive within the habitat 
established under the breaching project between 1950's and 1987. All evidence suggests 
that most species will benefit from this breaching strategy by improving and increasing the 
amount of available lake and wetland area. The proposed breaching schedule therefore 
complies with Section 30240 of the Coastal Act. 

Comment2 
The Lakes have been documented to host less species than claimed within the 
Staff Report. 

Discrepancies between a total species list and a two year survey are not unusual and do not 
suggest Lake Earl has lost species due to changes in breaching policy. 

Comment3 
The Staff Report falsely assumes that the sand dune will naturally breach at 12 
feet msl because the disturbed area of sand dune is at this level 
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See General Response # 2 above 

Comment4 
The argument that low water levels in the summer are bad, is unsupported by 
evidence 

Both Fish and Game and Fish and Wildlife indicated that increases in salinity and 
temperature resulting from low water levels in the summer can limit the algae and plant 
species needed for food and shelter by aquatic animals. 

Comment5 
The proposed breaching regime is not responsive to salmonid migration, 
including some now listed as threatened or endangered 

See Staff Report on Anadromous Fish (page 13) 

Comment6 
The larger lake size brought about by breaching in the winter will likely be at 
the expense of management opportunities for enhancement of threatened or 
endangered species 

See General Response # 4 

The many threatened and endangered and sensitive species associated with the 
lagoon have a variety of environmental requirements, some of which are in conflict. 
It will not likely be possible to provide the optimum conditions for all of the 
threatened and endangered species. The Department will manage for the optimum 
conditions for the ecosystem as a whole. [Fish and Game letter November 13, 1996] 

Comment7 
The Staff Report provides little meaningful information about the extent to 
which habitat diversity and biodiversity might be enhanced by adoption of the 
8 foot msl breach 

An increase in healthy lagoon and wetland habitat will most likely support greater species · 
diversity than a smaller, degraded community. 

CommentS 
There is no evidence that the management of this area is guided by a well 
developed set of management principles and objectives 

There is an 11 year old management plan in place for the Lake Earl area at present. The 
Tetratec study now underway will provide the information required to develop a long term 
Habitat Management Plan based on the most up to date information. 

Comment9 
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. . 
It is not scientifically sound to accept the Staff Report's premise that the 8 foot 
msl breach is the best alternative until a factual based set of data that 
demonstrates that the habitats and species protection tradeoffs inherent to lake 
breaching alternatives, is indeed the best alternative 

Commission Staff derived the "premise" that an 8 foot level is the best interim breaching 
level based on available biological information. 

Comment 10 
Certain previous studies on the Oregon Silverspot Butterfly have been cited 
for propositions they do not stand for. Exclusion of Lauck's 1997 Oregon 
Silverspot Butterfly study suggests that the permit application is less than 
thorough. 

Staff used both ofthe seasonal studies completed by Lauck as well as information from 
Department of Fish and Game, Shaw and Wiseman, and US Fish and Wildlife to complete 
this review. 

Comment 11 
Because of the adverse impact high lake levels have had on the Oregon Solver 
spot Butterfly, this permit application is fatally flawed 

While there are reports of impact to specific portions of the butterfly population at the lower 
end of the elevation range, the butterfly and violet populations are documented throughout a 
much greater area around Lake Earl with much of the population at higher elevations. 

Alan Barron (May 6, 1999letter attached) critically reviews the study completed by Lauck 
in 1997. Mr. Barron argues that the findings within that study were flawed because the 
study "would require large amounts of time over many study seasons to gather a reasonable 
stock of quantitative data from which to begin drawing any conclusions". Barron also 
indicates that the area surveyed by Lauck was not optimal and was less that 10% ofthe 
butterfly's total range. 

See also General Response # 4 

Comment 12 
Raising the Lakes to 8 Feet msl will result in a loss of several thousand acres of 
short forage grass for the Aleutian Goose, a loss of substantial prime habitat 
that should definitely be considered adverse 

This has been completely reviewed in the staff report on page 16. 

In addition, Dr. Springer (May 8 1999 attached Letter) argues that "This is not prime goose 
habitat for the most part, and some of it is not goose habitat at all (riparian, forest, sandy 
area, mud flat, etc.). In addition, 2629 acres is an extreme figure .... All lands above that 
level (2-4 feet) would still be available to geese until it is progressively flooded." 
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Comment 13 
The proposed breaching regime will adversely impact the Tidewater Go by by 
the exceptional force of water caused by an 8 foot breach and by substantial 
lake erosion, Less likely associated with lower level breaches 

See General Responses # 3 and #4 above 

Comment 14 
The permit application lacks sufficient information to demonstrate that the 
coho salmon will not continue to be excluded from the Lakes in large numbers 
and to prevent juvenile coho from exiting to the sea in spring 

See Staff Report page 13 (Anadromous Fish} 

Comment 15 
Since natural breaching has not been a natural phenomena for over 100 years, 
the suggestion that the proposed breaching regime will somehow mimic natural 
conditions is unsupported 

See General Response # 2 above 

Comment 16 
The degree of adverse impacts to the resources from an 8 foot msl breach, as 
opposed to a lower level breach is significant. 

This statement is not supported. No studies currently provide the information necessary to 
quantify the "degree of adverse impacts" at various breach levels. 

See General Response # 3 above 

SECTION D. CULTURAL RESOURCES 
The staff Report down plays the claims by native to Iowa that they have burial grounds 
considerably below the 8 foot MSL 

Comment 1 
This is highly misleading. In fact, Tolowa burial grounds were found below the 
8 Foot contour. 

See Response Comment # 7 

SECTION E ENDANGERED SPECIES ACT 
Citing few reliable sources, the staff report suggests that the proposed level should not 
adversely impact endangered species. 

18 

) 



Comment 1 
There is now credible evidence that raising the maximum lake level to 8 feet 
msl will significantly and adversely impact the Oregon Silverspot Butterfly, a 
Federally Threatened Species. 

The evidence as credible by Pacific Shores has been criticized by other biologist because it 
has a flawed study design and a limited study area and makes "major claims without major 
proof' (see Barron May 6 1999 attached letter). 

See Section C. Biological Comments, Comment # 11 

Comment2 
The StaffReport documents adverse impacts of high lake level breaches on the 
endangered Tidewater Goby. 

See General Response # 4 

Comment3 
The proposed breaching regime contradicts itself. 

Breaching on February 15, when the lake elevation is at least 5 feet or more above MSL, is a 
pre-emptive measure to avoid having to breach the lagoon during the spring and summer 
months in the event of a wet spring. Both the County and the CDFG prefer to avoid having 
to breach the lagoon during the spring and summer months as breaching during this time of 
the year is more environmentally disruptive. Long shore currents may not be strong enough 
during the spring and summer to close the sandbar and allow the lake level to rise. If the 
sandbar is not closed, the lagoon remains very shallow, small, and open to the ocean. 
Shallow summer waters may have higher temperature and salinity levels which can impact 
many ofthe sensitive resources living within Lake Earl including juvenile salmonids, 
tidewater gobies, and the sego pond weed, a dominant waterfowl food plant. (Staff Report 
pg. 10) 

SECTION F GEOGRAPHIC AND HYDROLOGICAL ISSUES 

Seven comments were presented for this section. All have been addressed in General 
Responses # 1 and #2. 

Review Comments 

Applying the above analysis (comments 1-7 in attached letter), Lakes Earl and Talawa 
may actually be properly classified as lakes. Because both the historic level and the 
proposed level create lagoon conditions, neither in any way, simulates "natural 
conditions". 

See General Responses # 1 and # 2 
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(continued) As such, the task of the commission is to chose between two completely 
artificial conditions. 

See General Response # 1 

The permit before the Commission proposed one breach level. The Commission may 
approve the 2 year breach permit at the proposed 8 foot level because it is consistent with 
the policies of Chapter 3 of the Coastal Act and because there are no other feasible 
alternatives or mitigation measures which would lessen any significant adverse impact the 
proposed activity would have on the environment. In addition, to deny the permit would 
result in emergency permits continuing to be filed every time the lake rises above 8 feet 
msl. 

) 
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Alan D. Barron 
Biological Consultant 

1093 Hwy 101 N.,Crescent City, CA 95531 
707-465-8904 

California Coastal Commission 
Re: Permit Number 1-97-076 
Lakes Earl and Talawa Breach Permit 

Dear Commission~ 

6May 1999 

First let me state that am in favor of approving Permit 1-97-076. I have been a resident in~ 
Norte Co. for 15 years, 10 of which I have lived within 1\2 mile of Lake Earl. Before 1987!1 got 
to see firsthand what management at the 4 ft. level was like vs the current 8 ft. level The sb called 
4ft. levels actually meant 2ft .• and usually lower, through all of the summer and most of fan 

because of poorly timed breachings and considerations of the ill planned Pacific Shores 1 

Subdivision. Which brings me to the subject of r- •.dt of my letter to you. Many people who live 
here ( as well as friends who are scientists from California and Oregon ) are simply astounded at 

the shear volume of misinformation presented by Pacific Shores ( PS ) and their paid ~ of 
representatives. Your staff report and recommendations are well prepared but as a biologist I feel 
the need to counter biological fallacies presented in the PS section. Also

1
let me state that I am 

paid no moneys for anything regarding this project. ; 

A The Oregon Silverspot Butterfly: (OSB). This is a Federally Listed Species with the : 
designation ofEndangered. I have included for your referral a copy of the range map ofthls 
species from- Panl C. Hammond 1992 A Field Survey ofHabitat for the Oregon Silver~t 
Butterfly (Speyeria zerene hyppolyta) in Curry Co. Oregon and Del Norte Co. California. G.ffice 
of Endangered Species, Portland Field Station, U.S. Fish and Wtldlife Service. I will attem~t here 
to clear up misstatements and errors put forth by David Lauck in his letter of Abstract on ~e last 
three pages of the Permit information pack. : 

paragraph 1: Lauck states" The study took place between June 30 and July 27, 1997." ;That's 
28 days total to address this huge study areal Lets look at the logistics of this. First, the fl~ng 
adult life stage of this creature is the only part of its life that can be practically studied. Th~ flying 
adult stages do not begin to emerge until mid-July and do not even reach peak count num~rs 
until the beginning of August. Nwnbers then begin to slow down from mid to late August tb early 
September. The earlier stages (egg. larva and ch!ysalis) are well hidden in their feeding &relf-5. The 
larva is active mostly at night. These stages are very difficult to find. All of this would requ?"e 
large amounts of time over many study seasons to gather a reasonable stock of quantitatiVCj data 
from which to begin drawing any conclusions. : 

paragraph 2: From the beginning of his letter, Lauck continually refers to the study areai but 
only defines it vaguely as State Park and private properties including Pacific Shores. He aisp 



refers to "sevend past butterfly studies a and "the local butterfly population bas been d~ented 
to be in decline" and gives no specific citations to these studies. In tact he only refers to ~ ) 
certain reference (the aft'ore mentioned published by U.S.F.&W.S. by Dr. Paul Hammondj in his 
whole letter. This is all rather troublesome because we need good long-tenn studies to m.a1e these 
kinds of judgment calls. He should identifY speci:&,c scientific: data sources. Major claims require 
major proo£ .r._ ; 

paragraph 3: Lauck states •previously identified decline" (source?) and that "It conclud~s that if 
the trend c:ontinues unabated, the butterfly will likely be exrlnct locally in S to 10 years." ~ 
major claims require major proof. , 

paragraph 4: Lauck states that his study "surveys habitat area, and ooDfirms that the best 
habitat area is in a low lying area owned by the California Dept. of Parks and Recreation... Please 
refer to the inclosed map from Hammond's paper for this. This map shows the entire rangelofthe 
butterfly in California except for two small sites nearby which comprise approximately 3% bf the 
total. As you c:an see, on the map I have circ:led the State Park site that Lauck refers to. I would 
say this spot comprises another ?0/o of the butterfly's total range. This leaves us with about ~00/o of 
it's range which does not even get mentioned. And aJJ of this 90% is in the Pacific Shores i 
Subdivision. This is very important to consider because the subdivision is such a rich mo~ of 
micro-habitats which the butterfly requires to sur?ive through different kinds of conditions i 
(rainfall. temperature. fog, solar exposure, and predators, etc.) that occur during different ~s. 
This sumval strategy must work long term to consider changes that occur in cycles over 4c&des 
and longer. This means the butterfly has retreat areas which are used more in some years tQan 
others. Pacific Shores has a varied mosaic of wetlands, dunes with rich dune swales, shelteted 
forest edg~ saltspray meadows etc: .• which figure into the different stages of the butterfly'~ life 
cycle. The young stages ofit's development require violets which are scattered through moSt of 
the subdivision. The adult flying stages use important nectar feeding sources which are al~ 
scattered throughout the subdivision. The violet areas and the nectar feeding areas overlap some 
but are umally different and can be widely separated. : 

paragraphS: Lauck states " The current lake level manaaement practice,. apparently i~ded 
to maximize the lake's surface area to benefit duck hunting, was instituted in about 1990.'' : 
Actua11y they started in 1987 and it was to m.aximi7.e wetlands and all wildlife and plants i 
(biomass). not duck hunters. He also claims high wa!91"& flood the best violet habitat which~~ on 
State Park property. Why is not the affore mentioned huge Pacific Shores area (the 90%) ~a 
whole not considered the "best" area? High waters may inundate some areas but they ~Y 
moisturize and benefit others. Not all water we speak of here is flood water or even above the 
surface of the soils. And his "deathtrap" analogy in the last sentence is simply not so beuu~e the 
violets will not survive prolonged submersion therefore they are not "luring unsuspecting females 
from other parts of the Study Area to lay their eggs". ~ 

paragraph 6: This whole paragraph, which brings up the point that wetland plant succe;ssion 
is outcompeting violets to extirpation in the study area, ignores the area as a whole. He th~ goes 
on to say that this will eliminate violets and. butterflies from the entire study area. : 

paragraph 7: This paragraph actually makes a good point of helping with habitat restoration, 
but this can be done without, as Lauck states " lake level management practices must be i 
immediately changed to prevent further annual IJ1'1~f: "Xterminations of all butterfly lmva in ~ 
prime habitat... i 
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paragraph 8: Lauck in this paragraph states that violets should be watered to "prevent , 
desiccation prior to egg laying season". I thoughdriost of his letter was about too much w~ter 
being the problem. This is inconsistent and certainly not natural, as these Jakes (actually Iagbons) 
for thousands of years fluctuated to much higher levels than they do now, and the buttertly!has 
swvived. He also states that the violets need watering because " nothing can stop complete! 
desiccation of a violet plant once it has begun." This is false. Violets in moister areas can s4t.y 
green all year but other areas dry to brovm and put out new foliage when the rains return. This is 
a natural survival strategy that changes at different sites with different weather conditions $-ough 
theyears. : 

paragraph 9: again he states violet desiccatio~ see points in paragraph 8 above. 
paragraph 10: and here again also. how did he manage to accurately survey adult flying ; 

butterflies during the date span referred to in the paragraph 1 summiU}'. He also states that . 
someone should count "the total butterfly population in the study area, rather than its 
distribution." Of course this is not good study pro,tocol, both should be done over a period 9f 
time, and long enough to accumulate quantitative data. . 

paragraph 11: here he states "that while some of this area (Pacific Shores) is butterfly ~itat",. 
again not owning up to the published maps showing 90% of occupied butterfly habitat is oti the 
subdivision properties. The closing sentence by Lauck that if properly planned "development will 
likely be beneficial to the butterfly" is from a science and reason standpoint the most ludicrbus 
statement of all. Of course development means low lake levels and we can see that he has b~ 
employed by Pacific Shores studies on a number of subdivision issues. A mosquitoe\encephhl.itis 
study be did for Pacific Shores not to long ago was promptly shot down by our Del Norte County 
Health Officer, Richard Mize M.D. i 

In closing I would like to point out that one of Pacific Shores contractors contacted me: a few 
years ago about my employment for one of their studies. I turned them down because I wasi 
already aware of the outcome of their previous studies. I find their work obviously pro- · 
development slanted and straight dishonest in sorr t instances. In particular, their ways of ! 
addressing biology~ fish issues,. and Native American concerns are bogus. I know several scientists 
who have turned them down or have been fired by them. · 

Thank you for your consideration and imerest in getting at truth. 

Sincerely, ./"! ,4 /)] /J . · 
~£-1_, ~~~~ 

P.S.- This issue is actually quite plain and simple. Pacific Shores wants to develop and they 
claim that everything Fish & Game et.al, does at Lakes Earl and Talawa harms it. Ever hear! 
anything good from them? 
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California Coastal Commission 
45 Fremont, Suite 2000 

1610 Panorama Drive 
Arcata, CA 95521 
May 8, 1999 

San Francisco, CA 94105-2219 ; r. ·. . . 

. . ~ 

Dear Sirs: 

The following remarks are made in response to Application 1-97-7 6 by the California 
Department of Fish and Game and Del Norte County concerning periodic breaching of 
Lake Earl/Lake Talawa, and are directed specifically to the matter of the Aleutian 
Canada Goose, a federally listed threatened species. 

I am a former wildlife research biologist with the U. S. Fish and Wildlife Service and 
have served on the Aleutian Canada Goose Recovery Team from its formation in 1975 to 
the present. I also held a position of adjunct professor at Humboldt State University and 
directed field studies on the population, distribution and ecology of the goose on its 
migration and wintering areas including the Lake Earl/Smith River area for all but 3 years 
from 1975 to 1991. Since then I have continued to assist on a volunteer basis. 

Consulting biologist David W. Stevens in commenting on the CCC Staff Report states 
on page 9 of his report transmitted on 10 March 1999 to Mr. James M. Wakefield of the 
Pacific Shore Water District that the Aleutian "geese have moved onto farmlands to feed 
caused by the lack of grasslands due to changes in the breaching schedule." This is an 
incorrect depiction of the Staff Report as it clearly states on page 16 that "Suggestions 
that the birds moved to adjacent farmland because of lack of grasslands caused from 
changes in the breaching schedule have been disputed (underlining mine)". 

The fact is that the geese started to move from the states's Lake Earl Wildlife Area to 
private dairy pastures as early as the spring of 1983, 4 years before the Fish and Game 
Department began to maintain a higher water level in Lake Earl. The reason for this 
movement was that the geese found the tender green grass on the private pastures, which 
are intensively managed for dairy cattle (seeded, fertilized and in many cases in·igated), 
to be much more attractive than the grasslands on the Wildlife Area, which at that time 
were unmanaged except for grazing. Subsequently, grasslands in the Wildlife Area and 
the Lake Earl Project have been managed more intensively in an attempt to move the 
geese from the private lands. While this program has been partly successful, particularly 
on the more intensively managed tracts of state land, the geese forage more than half the 
time on private land. The fact is that the geese are now conditioned to fly to the more 
attractive foraging areas on the private dairy pastures in the Smith River area and have 
largely forsaken certain formerly used public and private land. 

Mr. Stevens further states that "there are 2,629 acres between 2 foot msl and 10 foot 
msllevels - a loss of substantial prime Aleutian goose habitat <i.e., due to a raised lake 
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level> and certainly should be considered adverse!' As explained above, this is not prime 
goose habitat for the most part, and some of it is not goose habitat at all (riparian, forest, 
sandy area, mud flat, etc.). In addition, 2,629 acres is an extreme figure as lands at 2-4 
feet msl would still be subject to tidal influence until the breach is closed. All the land 
above that level would still be available to the geese until it is progressively flooded.· 

Simply put, good dairy pasture is prized goose pasture, and the birds have keyed in on 
this to the exclusion of much of the less suitable, formerly used habitat. Maintaining a 
lower lake level to expose more land on the state areas would not cause any large 
diversion of the geese to such areas unless they were intensively managed. 

Cc: Herbert Pierce, CDFG 
Ernest Perry, Del Norte County 
James Wakefield, PSWD 
David Stevens 
Vernon Byrd, USFWS 

Sincerely yours, 
...:l /J ., r~ ,· a~ '\7"' ...:>~---... 

Paul F. Springer, Ph.D. 
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F'ROM : SMITH R I UER RANCHER I A PHONE NO. 1 707 4870930 

Smith River Rancheria 
250 North Indian Road 

Smith River, C./~ 95567-9525 
Tel: (707) 487-9255 
Fax: (707) 487-0930 

Ma~. 07 1999 04:02PM P2 

(fa@~UW~ 
MAY 0 71999 

CALIFORNI/~ 
COASTAL COMMISSION 

NORTH COAST AREA 

Tbe Tolowa Tribal Enrollment of more than 800 individuals include many individuals who are 
direct descendants ofEchulet It is our agenda to preserve and protect our historical, ancestral 
and ecological interest throughout our aboriginal lands laying in both Curry and Del Norte 
counties. The Tolowa Tribal Council is committ«i to the preservation of all our ancestral towns 
and hamlets throughout our domain. We are also committed to the preservation of Lake 
Earl/Tolowa's integrity and its ability to support both wildlife and fish. The Council retains its 
commitment of an 8-foot lake level until all finding are complete and a summation of those 
findings has been analyzed 

The council also acknowledges that a family among the Tolowa bas established an association 
named "Tolowa Nation" and bas represented itself as the representative of the Tolowa 
population and funher the council acknowledges that the Tolowa do not sanction their assertions 
at large. 

Eumirical Est3b1isbment of Prehistoric Lak;e Levels 

The official position of the Tolowa Indians is to allow the physical archeological record 
instantiate the nonnal prehistoric water levels of 6, 8 or 10 feet This finding would be done by 
examining the elevation of the bouse pit l<X:ations at the village site ofEchulet and their 
relationships to these water levels. Should any of the house pits fall below a naturally occwring 
high water level, the fact that our ancestors did dmin the lake would be proven. Should the 
bouse pits be positioned above these high water marks,. the fact would be established that the 
lake did prehistorically breach itself. 

Discovery ofHmnan Bones and Beads 

The Tolowa assen that the established cem.eteiy ofEchulet is positioned upon the knoll at the 
village site. The elevation of the knoll rises above the 1 0-foot lake level. The Totowa also 
assert the fact that Echulet had undergone a severe massacre during the mid nineteenth century. 
Many, many Tolowa. perished during that massacre. Scores of our ancestors were shot in the 
head as they attempted to swim away from the village during the village•s infernal distraction . 
The Totowa question tbe nature the of the bone deposit. Were the bones and beads discovered at 
a lower level a fim.eral site or the remains the massacre? Additionally, Echulet has been a 
pothunter~s paradise for many years. With the pe1sjng of the Del Norte County Graves 
Protection ordinance during the 1970s, this activity some what subsided. Several of the 
frightened pothunters have reentered some of the bones on their own in shallow pits at .Ecbulet. 



FROM : SMITH RI UER RANCHER I A PHONE NO. 1 71217 48712193121 Ma~. 1217 1999 04:03PM P3 

We are extremely concemcd and patiently waiting for the outcomes and conclusions of the 
multi-agency studies regarding the man made breaching of the lake. 

Sincerely, 

M .... ~4~~· 
William H. Richards, Sr 
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U HAY I 1 1999 

CALIFORNIA 
COASTAL COMMISSION 

io·May 1999 

RE: Item# 1-97·76, Lake Earl, URGENT/May 14 ·Meeting, Attn: Bob Merrill· 
. . . 

The California CoastaJ Commission 
45 Fremont St., Suite 2000 
San Francisco· CA 94105 

Gentlepersons: 

FAX 415.904.5400 

These comments are on behalf of the Northcoast Environmental 
Center regarding the permit' for the proposed breaching of Lake Earl. I 
have to communicate a sense of frustration regarding this agenda item 
because I have been trying for a week to .get a copy of the staff .report· on 
this permit, since Monday May· a when I read about it in the·Iocal paper:. 

I left messages for twice fqr Darrel Rantz 1·egarding this project but no 
messages came back. I've called·the "1~orth Coast office" twice today and 
but as yet I've have not been able to reach a live humaD:, and I've had no 
reply to my messages. 

I wasn't able to keep calling last week because I was at the Coastal 
Commission's annual meeting for Coastal Clean-up Day in Monterey. I've 
been the Humboldt County Cle·an:-UP coordinator for flfteen years. 

. I 

With that off my chest, I will say that I've reviewed our 
·correspondence on this and noted that we have written several times to 
agencies such as the Coastal Commission, the Army Corps of Engineers, 
the Department of Fish and Game and the U.S. Fish and Wildlife Service 
regarding the breaching issue since 1991. I find that I also have sent 
written requests to the coastal commission asking to be kept informed of 
the status of breaching proposals for Lake Earl several times. 

My f1rst introduction to Lake Earl . was a visit there either in 1969 or 
879 NINTH STREET • ARCATA, CA 95521 

(707) 822-691 a (KEEP TRYING) 
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. NEC t~ CCC,~: Item 1-97·'18 ~~May 10, 19~9, pagE? 2 .. 
' ' . 
1970. As the vqlunteer fi~ld trip chair for the.Redwood. Region. Audubon 
Society I have lead many field trips to Lake ·Earl and also as volunteer 
observer for the annual Christmas Bird Coimt (CBC). . .. 

I am well' aware that Lake Earl is· an important wildlife area on the 
California Coast. I have personally observed several species there that are 
listed for protection under the Endangered Species Act (ESA), including: the 

. snowy plover, the .bald .eagle, peregrine falcon, Aleutian. Canada goose, and · 
others. . . · · . · · · 

,• 

. This letter is intended to give interim support for the Califor:nia 
Depa:rtment of Fish and ·Q-ame's.proposal fo:r breaching at.8 feet .. or 5 feet on · 
February 15. I actually believe that a study should be completed regarding 
what natU:r8llake levels Would be. The Department of Water Resources' 
(Red Blu.fb started this study a number of years ago but it has not been . . . 
com~leted. 

' · Basically, Lake Earl is. the largest coastal lagoon in California, if.not 
on tHe entire West Coast .. Lak.~ Earl iS one· of the· great wild places in North . 
America for migratory bird species, and is habita't for· two ESA listed fish 
species (coho sSlmon, tidewater goby) and the~ Oregon silverspot butterlly. 

: I know that the Coastal Conimissiori has heen confronted with difficult. 
and!controversiai development v. wetlands restoration ·issues o:D:the South 
Coast, even were the wetlands in question have been extensively degraded. 
·LBke Earl, on the other hand, is a. significant wetland of outstandingly 
unique values that doesn't.have to be reinvented. It exists! 

. Del Norte eotinty isjust'beginning to realize that Lake Earl has v~ue · 
for its human ·community because of its value as critical habitat. for wetland 
d'ependent. species.. · · · . . 

. . . . ' 

· It seems logical that the Qoastal Commission should ~pproye the Fish 
and .Game request for interim breaching, however, I believe 'that the 

. commi~sion should condition.the permi~ to requi~ the agency to engage the 
comP.letion of hydrology studies to determine what Lake leV-els would have· 
occurred without human interventi.on. This know1edge will be important in 
(uture restoration efforts. · 

,_,..,.. __ ,.. J#"< ,,.., T$-•TT t>t>/TT/f'rl 
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. . 
NEC to CCC, RE: Item 1•97-76 LAKE EARL, May 10,1999, page 3. · .· 

. 
We also would like. to reque·st that the Commission direct staff to add 

the Northcoast "Er+vironmental Center to the list of parties.to be informed 
about pending permit applications that may ;result in impacts to the' Lake 
Earl wetlands complex. ' · 

The N orthcoast Environmental C,enter is a non-profit tax-exempt 
educational organization established in 1971.. Its member group$ include 
Redwood Region Audub9n.Society,.the·.North Coast Chapter of the 
California Native Plant Society, the Friends of Del No~e County, t~e· 
. North Group of .the Redwood Chapt~r of the Sierra Club and otJ:lers with a 
combined membership· of some 3,500 people . 

Thank you for your time and consideration· in this i:inportant coastal and 
wetlands conservation matter. . . · ' 

TM/me 
cc: 
Senator Wee Chesbro 
.ASsemblymember Virginia Strom-Martin 
California Department ·of Fish and Game 
U .. s. F~sh and Wildlife Service. 
member groups 

.. 
I .. 
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California Coastal Commission, Permit# 1-97-076~ Lakes Earl & Totowa 
North Coast Area ... 

45 Fremont,. Suite 2000 
San Francisco. CA 94105-2219 
Att; Robert Menill 

Attached is a chronology of local newspaper articles about Lakes Earl & Tolowa, dated 
from 1855 to 1930. These articles make many references to historical lake levels during the last 
century and a half. 

. Pacific Shores Property Owner's Association and other comm.entors make claims that 
Lakes Earl & Tolowa were managed at the 4' level during this time period. 

However, this historical data paints a different picture, unfolding the story of a great feud 
between lumber mill workers who desired high lake levels to float logs, and ranchers who wanted 
more pasture. 

Many of the articles describe very high lake Jevels, 10 to 12 feet and higher, natural 
breaches, and natural flooding of farmlands. It describes how ranchers would breach the lagoons, 
and then invariably the loggers would shovel the breach closed again. 

The myth that Lakes Earl & Tolowa were kept at 4' levels during the last century is 
clearly dispelled by historical fact. There is also much evidence that natural breaches occured at 
high levels. 10 to 12 feet or higher (Please see article CCH 26 Dec 1855 on the first page of 
chronology). 

Also included is a map of Lakes EarliTolowa dated 1875 by the US Coast Survey. 
Comparing this map to recent topographical maps, the shape and dimensions of the old map 
correlate to the 10' msllevel of current topographical maps. Other historical maps dating 1891 
and 1918 were too difficult to copy for you. However, the shape of Lakes EadTolowa on th~ 
maps also rorrelate to the 10' level. 

1!?5~ 
TedSouza . · 
Member of the Historical Society of 
Del Norte County 
Gasquet, CA 95543 

707-457-3351 

) 



,. . Lake Earl References,· June 1994 

····:·=:J · Crescent City Herald (CCHl 

, · :n~*~~~!~r1~~~:~_) ~ :· ;,:,;~.,,· . __ ,~>.k::,~'~if~;:rr 
CCH (26 Dec. 1855} ... 1be ·Lago'?n' ···t:hr'• .miles back. o.~·;.· .. this .. c~ty:,. · ·. · 
broke through the narrow str1 p ot · :·sa.!"d · beach whi el) .'t~abi tuall y! . ~ · 

, .shuts it. out trom the ocean. 1be ::·one· .soma -ten rnllea.~;~_l)ack1'ot .. }.· .~· · 
-· . Trinidad al:so 'broke through:_tbe 'tlffect. of 'high watel"··. . ·<:·"' :'::·\:·.: 

· -.· .' accumula.ted during the late rains.~· ' ·· ··· .. : · .. , ·;·.,.:::·~ 
' . "' .. ·'. ' . , .. 

CCH (16 Jan.· 18561 Cresce~t .City Plain-·~· .. ~ :At th~·:.,t,iibe;:,ot·~·:=Jirl~:•'.~· 
Schot:j.eld • s visit comparatively 'but '··,little· was kn~·~w. .. ·. tb•~~+~5".1

1 '-:: 
public generally of the interiorr·~·~ysiognomy ot<ttiiJ:~IJl~i'ii£ibli···! ·· 
·in some ptac:es the de~se arowth_ e>~ t.iiDber.· bn1slh~~'!-f.i~a~4"~·?f·-::~. 
grass made 1t nearly 1mpenetrable.;: ·. (N;. · Sc~olf1ttld.-;·~"'·6?·1ilfH4iYdt- .. :
and geologist, p~ssed along tha ··coast nearly two-:yea~•.:·p~ior·':~to'.· 
the date of this article. r · Time··.haa in a mea.suref<"ov•rcf.mie\these 
difficulties _end trails travera.e-:-i~:.;now in .evert·' d:tt&cti~~t .. ::jl:ts 
undulations~ _although rarely exc:eedi:ng fifteen or ·t;t•l\t)(·ta·'t, l'n 
height. are· sufficient to ·vo.riegat.·6 ,.very· much its: surface::,:-a·ndi:~:t·o 
give to numerous springs and.water ·courses.· Ot the· lllxty iJqua.f'e•'· 
miles. wh~ch 'it 1s e8~1~ted to pontain. about o~·..::~1l,il"d::.ia:··.f.~ .. ~~
densely t1mbered. one-thlrd covered ,wit~ hJ'Ush •. marsh:·1pZ-a.1l:'ies \. 
and water, and another :~bird· consi~ting ... : of. ·dry :qi1~~;H~to.:iti•:·,.·~nd: · 

. good agricultural land, of whiCh' latter ·SIIlith. ~fv,ib'·:~·and:"·.:tik-· '·.i 
Valleys include the largest port~dit. ·.··the best ·at·:::~aas and :~ . . 
c 1 over grows 1 u:xuri ant 1 y · .in the aa 11 prairies· on :.·tb•·:· •astern .. . 
shore of the Lagoon. · · · ·. .· ... : · .: . · . · · i : · 

The Lagoon is some ten or twelve fect:t.: deep .fi.rtc(.~ie}'ar-at••f : 
from the ocecn by a narrow strip of sand beach thro~gh~)flti.ch'J. we 
are told. the Wllter filters sufficiently to make ~~n•·:~!fi.~l{:'an~f! .' 
flow of the tides perceptible on. .. · the .. lake. It happe.ft~··.so~~-·~··t.ime. 
in winter. when the waters of the Lalur have accumi.llllt:ea~::t.C'.f;:an 
unusual height by continued ra:inst':. that it brea.Juf:':tfi~~gh.<tn• 
narrow barrier into the ocean: at which times it· neti"-ly<elllpt;~es 
i tse 1 f and assumes the. appearance of an exten:sive swil'Dp • · · ·1· 

A slough stretches from the.Lagoon across the· low timbe~~d 
' "'- ,..._.: ... ..._ -~ .......... u.,.,.;,..h unnlrl 1AI'Jd tO the SUOOOSitiOn th&:t i!lt 

. ' 

-. ·";.,1 . 

.).?.·. 
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some former period. the waters of Smith river connected ·with·. 
Lagoon. The trail to ~th rivar·valley~ .as · ··on::.tbe: 
before us .. after leaving the ·inlai'Kl· .... ~a11 .Which· 8tlt"1J:tifi. :f·a~m,s• 

· the 1:11ountains at the midclle totrnehip··:t.s:1ne~ · · · 
Redwood timber. which from tha·::'ma:i'nd•td~e· :on:·· rt·cr1.1fi~lftll,,;,;,acNrt 
between tho Lagoon and. the rivf(~ ... 't'C:f~:l'tb:tn·ra:'.zeiw.:<:~lll:l~WN,~~·:·tlt4i'."~:Z 

· coa:st anc1 presents as heavy and, .. ··'4erw•~:a~·growth··· 
the eye beheld. Should the we.t.ra 'ot.·;·SrA1th: .. ~"" ....... 
the way ot the Lagoon for the purpoie :of·· eecur:tng: .e:i. th•~~·va . 
power or merely a. channel for. floe.tin~f logs to a· •Jiippihd ·point::. 
a new mine o:f wea 1 th wi 11 be openecl ~o .. this countrY.: J:Jy·~:lthe :~ ·; · 
almost inexhaustible supply of RedWoOd· it containati· . · . · ·· 
Unfortunately.· Crescent C1ty as· a harbo.r otters ·as·yet 'no :: .. · 
facilities·for the export of lumber. which under·presant · 
c~rcumstances could only be put on board. ships bY -.ean~ of .~; .... \ 
l1ghtera •.• ~~ ·~ · ... ! ·.: • . . . . . 
CCH (26 A~g. 1857) Trade Of The Lagoon. , 

CCH· (26 Jan. 1859) "The Lagoon i:J ag!l.in full cit water :and. . .· 
affords the usual facilities for .the ~Shipment of.: proclti¢e· frOm. 
the valley. The first boat load came down· on ·nu.traday .. ;:'·last ..... 

Crescent. c'ity Courier (5 Dec. 18~2) Del No~a·"!~ounty~ :.:· .. ~~. ·; . 
Resources and Its Condition--- ••.• The huge · torelfts ··that·:::sldrt · the 
western border of the county-the ~co.,..t--e.re of· sutf'icient :· · · ·. 
proportions to supply the dematld.s··ot ·the· markets .for :t.ars e:nd 
years to come and might well be the. envy of any land;· .• These 
forests consist chiefly of reclwooa:Jknd sprUe• arid .:tbe:ir · · 
dimensions are so enormous that to::thoaa not acquaintecl··with the 
growth of the tree !I". it would seem.: incredible. Some of·, tbe ... ·, 
giants ot our redwoods attain the···ii:amertse· diameter of·'"Upwarcls.of 
thirty-six feet .... This vast resource was left .. apparent-ly , · · 
unnoticed and absolutely unhee484.until.&bout three ·and a halt. 
years since when a meeting of the·citizens ot CJ;escant· City. ne . 
called for the purpose ot taldn~ ·s.teP.S .. toward. tbe ... manutacture ~f' 
these forests into lumbar. People ·thoUght ·eresceht ·ctty.: ·was. on 
its last legs. however. and had· iittle ·taith Of' i~s( ···· · · 
resurrection. But the citizens• ·:meeting took firm···· earnest 
steps in the matter and before maey days· a comparrf~:bad·: been . 
formed, having in view·the build.i*'g,·:,of -a larQ'e.:l\t·fiam:'se:wmill to 
cut. lumber for exportation. Work. 11'.rlii\ldiately. hega:tt .... :&n¢·· chiefly 

·through the unremitting· personat.~energies of our!····~titei"Pr.ising : 
townsmen Mr. Jno. H. Chaplin and. ·Mr.:'Jaco.b Wengai"'~ Sr.:{ .. within~a 
few months a fine mill wa•· complated··with a capacitY·~t:~talfing; 
thirty thousand teet of 1 ~er. ·per~: d.ay. · ~1• aai ~ 1 :~~~~ .?.~~·~~~~~~ l 
about· three miles back .ot Crescent:··city on the •e:t~e .... ~f:~:qu~f:e··.a: 
body of water called Lake Earl a~d'·is connected.;'wi'th.~~tJ,e·~·.""" .::.·· 
shipping of the harbor by a railroad which exteru:ls "tO~:~he.:out.er 
end of th~. wharf... · 

) 

·. 

) 
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CCC 06 Jan. 1873) "The Lake Earl Mi 11 shut d.own on Monday las.t 
on account of. the water ot the lake being so high· that-:.' it · : i' 
interfered with the machinery of the mill. Parties .. are:now ' 
engaged in opening the ·mouth of,. .. the· ... 'lake and the m~·il).~i 11~· ·: ... 
probably be running again today·.u·: · .. ··,·:·· ·. ··-:rfJ:::7P:~-:;.~·'=~:.··· . . . ... ~.... . . . 
CCC (27 Feb. 1873) "It is with confidence that we .. l~~J{:forward, 
to the coming summer for a prosperous business seasdrl'/:~::.·As ·.soon 
as the weather settles permanently. the Elk ~iver Mili; .. wili' ·: · 
start up. giving employment to quite ·a number of labofing men.· 
The Lake Earl Mi 11 wi 11 also start· as soon as the. 1 ake,'. e 1 o:ses..: 
These two large mills will put all the logging camps'J.:.i'n fUll : 
operation ... " · 

CCC (27 March 1873) Closed. At Last-" After a long t.im~?.~f. ·.barc:l 
work and anxi ty. the mouth of Lake. Earl has at last··_: b.-en ·.:closed. 
While the lake has been running out. the water has·been· at too 
low a stage to float logs and as a consequence th6 .. L4ke Earl : 
Mill has been lying idle all this time. Now that it ha.s·been 
closed. the mill will be able to ~tart up again·b~f6~e~long. 
The lake always closes when South makes his appeal"anc·~.- 11

. 
. . ... ·. ' 

CCC (3 April 1873) Mill Started.--"The Lake Earl Mill star.ted up 
Monday last. There is now an abundance or water in-the lake and 
the prospects are that the loggers·will not· be tr9Ubled with a 
scarcity of water during the coming swmner." ·' ·· 

·-
CCC Cl4 March 1874> Lake Earl Mill--·~rne party under the 
superintendence of J.H. Chaplin. Esq .. who for a couple -of weeks 
back. have been at work opening the mouth of the La~oon. 
succeeded on Saturday last in effecting their purpose~-. ·The Lake 
Earl Mi 11 which during the interval has und.ergone · thor.ough 
repairs wi 11. we understand. shortly resume opera~ ion~_·,, . 
CCC (25 July i874) The Lagoon Dftch--"This ditch is completed • 
and. the water was to have been turnP.d on yesterday. but up to: 
the hour of going to press we have h-!.d no reports. as·. ~C? its · 
success." · · · 

CCC (21 Nov. l674l The Lagoon Ditch-"We understand that it is 
the intention of the Lake Earl Mil'l Company to ~urn· the· water : 
into the lately-constructed flume ~oday for the purpose ot 
get.ting it d.own to a lower level." · 

CCC ( 28 Nov. 1874) "The recent ra.ins.· raised the water!( between 
this· place and Smith River valley· :t·o::.such .an extetit:::~that.:'t'or<·l 
several .d.ays- we~e utt~rly · · and tra.ve:n·w:as.:'f6r'<,.the. 
time·.· sus.''·nen, Th~::who'le: of·',·J :.bottom'wai:S~:~:float· 'i 
from:: th t' ·· ... · · · ' ..... ·~·· ·i tsel f·:~was· l'iigi'i~r 
than.:-· .. , · .fnto · thi!"'tLak~·.:·'Eatl 

·. M;iit ·of ·wor:k~:. :. The L~ke 
... 

. . ~. 
·· .. 

: . 
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was let out on Friday and the probability now is that the waters 
have subsided. to such an extent as to·allow the roads to be·· : 
again traveled." / 

CCC (19 Dec. 1874) "Mike Green reports that a considera..ble 
quantity of llJIJlber came ashore ·this week at and near.:. the· mouth:· 
of the Lagoon. He says that the ·Indians on the Lak~.gatheted·up 
several large boat loads of lumber." 

CCC (11 March 1876) "Fears are entertained that the·ditch that 
was cut to let the water out of the Lagoon is going to provfi··to 
be too much of a good thing and let·more out than is wanted 
out." · · 

CCC <25 March 1876) "The Lagoon ditch is still running .and if it 
sti 11 continues at the rate that it h~s for the past··, week ... 
prospects are favorable for all the ~ater that is in·it being 
drained out." 

CCC <20 April 1876) Lagoon Closed--.. on Wednesday Mr . .:::'Wenger:·wit.h 
a large force of hands finally. succeeded in closing the· l!!goon .: 
which causes a general rejoicing all over the city::as.t~he. o-ld : 
mi 11 wi 11 undoubtedly run. which _wi 11 give employment.":to about 
one hundred hands. and put in circulation a.):)out ·sfxty thOl;lSand · 
dollars d,uring the year which W'ill··help amazingly :1n a· .. town like 
this.'' · · · · · 

CCC <14 Feb. 1877) "The fami 1 iar countenance of· Mike Green is· 
again on our streets who for the··past six months· has:··been 
stopping out at the Lagoon killing .canvass-backs for a· 
1 i ve 1 i hood . " 

CCC C5 Sept. l877l "The old mill shtJt down last Wednesday but we 
understand will resume work again as soon as the:water in the 
Laaoon raises enough to float logs ... - . . 

CCC (2 Jan. 1878} Lag.oon Opened.--."Th~ ·fanners living··~ound the 
lagoon succeeded on Friday in opening the mouth of it::a.nd now it 
is discharging its water into the·mighty ocean at ·a rapi~ rate." 

CCC ( 27 March 1878) "Mr. Wenger stat·es that the !.ake Earl 'Mi 11 
w'ill begin running next Monday. April ls~. which w'ill be a 
glorious April fool for many of the·boys who have been-idle for 
the past three months ... 

CCC (3 Apri 1 1878) Lagoon To Be .. Opened-.. We understand·:;.t~at·· the: 
farmers on the Lagoon intend to·-l~t· it. out today. ~s,::tl1.ey··say.:
that. the water is covering their- pa ... _ ...1.re · land. we· ·J)_e)~l,-Ve·. 1t ·: is 
the intention of Mr. Wenger to have·· the Lago<;m closea>~agaih,i but. 
it is doubt·:ul if sufficient rain will fall to fill -it··.'·up. :·-:If . 

·.·sufficient rain does not fall to fill it up again. the opening 

., 

) 
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~t the Lagoon will be the means of keeping about seventy men out 
of .. employment and it is the· generally expressed opinion that the 
farmers and da·irymen 1 iving on the Lagoon are acting in a very : 
unreasonable manner in regard to this matter as the amount o! 
land overflowed would not cause them to be losers to any 
considerable extent. It is believed that if the Lagoon·is · 
opened and the water allowed to run ·out. the farmers and.··.'.' 
dairymen living on its shores will lose a great deal. more by 
drought than they would by the overflow of a small portion of 
their lands. If it is· let out we hope that the citizens of 
Crescent City and vicinity will aid Mr. Wenger in closing 1t 
again immediately. as it is possible that a sufficient' ·quantity 
of rain may yet fall to raise it to the required height.·u 

CCC (10 Apri 1 1876) "The fanners succeeded in opening . ."the Lagoon 
on Thursday which has lowered about eight feet. We understand 
that efforts will be ixm:nediately made to close it again~· :tt"'is 
feared that the north winds which prevail will injure the grass 
around. the Lagoon more than the overflow of the water·· would have 
done." · 

CCC (24 Aoril 1878) "The men at the Lake :Earl Mill a.i.ded bv the 
high tide- succeeded in closing the mouth of the Lagqon :.last week 
and the mi 11 wi 11 soon be sawing lumber at a 1 ively· rate. .This! 
mill is .surrounded :by the best timber on the Pac :if i c ··Coast . and 
re hope to see it make a good run ~his su.mmer. " · · ·· 

CCC (l Mav 1678) "Work was resumed at the Lake Earl· Mi fl on 
Monday last. The rain and surf have raised the water·rn the 
1 ake about 30 inches and it is thoug\tt that the new moon tides 
will run over the mouth and raise the water in the lake . 
sufficient for milling purposes so ·the mill can run all summer .. " 

CCC (ll Sent. 18781 ''We understand the dredger for improving the 
lagoon for- mi 11 inq purposes sent for by Mr. Wenger· arrived lly · 
one of the last schooners. We hope the cry of op¢fi~ng and 
closing the lagoon will now forever cease.u 

CCC C29 Jan. 1879) "The fanners around the lagoon .are preparing 
to let it out. as the water has raised so as to overflow a.· 
portion of some. of the ranches adjoining it and'coveririg the 
grass. thus robbing the cattle of part of their ·~eed... tmill 
closed for repairs at this time] · 

CCC (2 Apri 1 1679) 11 Last Saturday tl :~ farmers around succeeded 
in .opening the Lagoon. which is· runninq. very .low a.nd·. fe~rs.;,are: 
entertained that it will not fill ·again this spriil~f'which-"will: 
compel the old mill to lay idle the coming season for.' .. log!J":;! We 
sincerely hope .the fears are unfounded." · 

.: 
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CCC C23 April ·1879J "The heavy surf of the past few days closed 
the Lagoon. hut it is teared that it is too late for it' to fill: 
sufficient fo;z:- logging purposes this season ... 

CCC (30 April 1879) uwe understand the Lake Earl Mill will begin 
running again in about ten days ... 

CCC Cll June 1879> From an article fro~ the June 6th:San 
Francisco Bulletin by A·. T. Hawley,>regarding ·Del Nort.'e ·County. 
Lake Earl-"This is the name ot . . a ··lagoon 'in tl:l1s. section·which 
covers sever a 1 thousand acres. . In t i!ite of freshets·.· 1 t: 'is, ·of 
course. bank full. but the receding waters leave vast ·acres<of 
meadow lands. which are located. :.as: •·swamp and overflowed i .. and 
furnish exce 11 ent pasturage for.· the} herds· of the clairymen. · · ·.rn 
1669 there were only three ranchers• fn a small- way •. on· the 
shores of this lake. Now there are eleven large stock··and dairy 
farms. The waters of the lake were us&d as a canal for the 
transportation of logs to the mill of the Crescent City mill 
company in earlie~ days. The occupation of the littoral shores.· 
however. by the dairymen. has given rise to a dispute between 
the mill ~wners and the riparian proprietors. which·will 
doubt less eventuate in tec11oue and expensive 1 itigation unless · 
some friendly understand.ing can be arrived at. The -la:~:ter.·have 
taken to turning the waters of the lagoon in'to the ·sea::· 'when the 
grass springs.' leaving the mill ·men without their ·necea.sary 
quota .of logs. " · · · · : 

CCC ( 26 Nov. 1879 > "Wenger & Co. are bui ld.ing a ·.new dam ... acr.os!f 
the neck or the lagoon near the Lake Earl mi 11. which· :Will··~. .. 
enable them to run the mill the year round. whether'th~ lagbon 
is open at the mouth or not." 

CCC (10 March 1880} "Lake Earl has been very high of late and we 
understand that the·tarmers of that vicinity were at work .. 
opening the mouth last Monday ancl'Tuesday." 

CCC (3 Nov. 1680} "Tne Lake Earl Mill has suspended operations 
until the water has become high enoug~ to obtain logs for 
sawing." 

DNR ClS Jan. 199ll "The heaviest st.onn that has visited this 
part of the coast for many years is the one tha~ has:been raging 
for a numbe~ of days past.:.The whole countrf in the vicinity of 
Fork Dick is d.oubtless OV$rtlowed and Smith River has '·been · 
running into Lake Earl. which caused it to raise six or seven 
feet in about as many hours." .. . . 
DNR (23 July l88ll "The fishing mania still continues. On '-last 
Sunday a party went to Lake Earl. the favorite locality tor·the 
profitable sport and came home loaded and as usual. ~1~tributed 
a great nUllllJe:r among their friends ... " ' 

) 
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DNR (22 Oct. 1881) "Wild ducks ere said to have become quite 
plentiful on the Lagoon." 

DNR (26 Nov. 1881) "During this wee:k. Lake.Earl has been opened , 
at the mouth by the dairymen 1n. tl:l(LVicinity and .is n:ow ·running: 
out. the water having become so·:·bigh·''as ·to o:verf1ow':ll, large·r·:. ~: : 
amount of their pasture lands. . co·nsidera.ble · difficu-1 ty~·:attended 
the work. the sandbank through which ··a· cut was· made.' having:·been: 
some hundred yards in width with an ·average heJ.ght fr.om :. the · ·· 
Lake's level of about six or seven feet ... 

DNR C24 Dec. 1861) "We learn that the mouth of the Lagoon which· 
was recently opened by the farmers of .that vicinity,·has now 
about closed up again and the water is reported as rising 
rapidly." 

DNR (20 May 1882) The Lake Earl Muddl~ 

DNR <30 Dec. 1882)'" "The water in Lak·e Earl is said to be higher 
than it has been for a long time. It. has overflown the Fort: 
Dick road'to a depth of two or three feet. making travel 
dangerous. It has overflown the ·ranr.hes on the borders·of the 
·.ake. the cattle having been removed to high g:round.l~ .. ~:At· last· 
.1ccounts the water was nearly up to strain Bros. hciuse:.· ... and still 
raising." · ·. · :'·· .. · 

DNR (20 Jan. 1883} "Lake Earl. which has been ooen·at its mouth 
for sometime. causing the water to fall so that.worx· at. the.'.mill 
was necessarily suspended. was closed a few days a~:fo.·and ·as .'soon 
as sufficient rain falls to raise the Lake again. the mill .will 
be started up." · 

DNR C29 Dec. 1883) "Lake Earl has raised eighteen inches 
Wednesday morning since the sto:rm.commenced and it is·reported 
that Smith river was running into the Lake... · 

ONR £5 Jan. 16841 "Lake Earl br'ok.e O'lt.last week. discharging 
its water into the ocean. This has ~aused the·Lake:~·to:·fo.ll so· 
1 ow that 1 ogs cannot be taken down to· the mi 11 of '·Messr-s·;·' ·.Wenger 
and Simpson ... u · · · · ·· · · 

DNR ( 26 Feb. 1687 > ''Wenger & Co. wi 11 receive 30\ tons ot 
railroad iron which wi 11 be used ··in place of the wooden rails 
now used on·the Lake Earl railroad.." 

DNR ( 30 April ·1867) "Lake Earl. that .has been very .hi~~ ··this · 
spring. overflowing the banks. :Was .let out on Tuesda'l',·moi"'~fng 
and now the waters of the Lake :are down to the lever· with.-the· 
mud in some places." · .. · · ···· · · 

t 
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DNR (28 Jan. 1888) Reclaiming Land--"As is well known to most of 
the people of this section of country. there is a·l~ge·area: of 
land to the south and west of Lake Earl and along its borders. 
that .is almost' useless. owing to. +.be fact that a gre·at·er'<portion 
is sand hills. Many tarms and dairy ranches 'in the"·Vic:inity: 
contain much of this sort of·. land.-. interspersed-. with· Vfll'leys, · 
the latter yielding rich pasturage· :but· the shifid.n":)lal'ld."driven 
by the strong north winds in the dry season. oftel)~.:cover· up 

.. ·~: : • 0 • 

these 1 i ttle valleys and make them aUro almost worthless. Mr. 
J.H.Hegler. who owns one of the most valua:Dle dairY..'ranches near 
Lake Earl. true to his nature for.improvement, has conce1ved·an 
idea of remedying this evil by.planting a grass ·that'.will forna a ... 
sod and by so doing keep the' sahd at a standstilL· :·:·.!""or this. 
purpose he has shipped to his ranch a large quantity of.~hat. is 
known as 'Australian grass' which is being planted o·n the sandy 
places ... " . · 

DNR <15 June 1889> Lake Earl and. The Farmers---"A co~troversy 
between the Lake Earl Mi 11 Compan' and the farmers :.cilong the 
banks of Lake Earl that was in the courts for many· ·years. we 
supposed the last decision of t~e Superior CoUrt, which was in 
favor of the Mi 11 Company. had. settled the matter ·.for· al.l times. 
But. as in many oth~r things. we find that we· were.-:·i.~bor1ng : 
under a mistake. Last week we are told that now the:.,water of the 
Lake being· too high to suit the farmers and not for. the mill 
company. the farmers concluded to let the· water oilt _,..and in · 
order.to do this. commenced cutting a channel.through the sand 

I 
at the mouth. The mill company getting wind ot the mat~er. 

'1
.. detailed a squad of men from the mi 11 and· as tast ... as·. one· par~y· 

shoveled out sand the other crowd. would shovel it· fri:,. which made 
honors about easy. Seeing that no ··headway coUld be:~:~·gained. t.to.rk 
was suspended and a watch was kept· to see that wor.k:~·wa.s not 
resumed. And so the waters of Lake Earl remain undisturbed·and 
some first class grazing lands of "'he fa%"'mers ·along .·the ·borders 
ot the Lake are submerged and unfit tor grazing purposes a~ 
present. " · 

DNR (30 May 1891) "Good trout fishing can now be had a~ the 
Lagoon. Last Sunday a fine lot were·caught ~nd dur~nq the week 
quite a crowd went out. with varied success .. The ·t1sh are large 
and its requires a good rig and cc;msiderable skill··~·o land 
them ... " '\ · 

DNR Cl9 Sept. 1891) "The debris of the Lake Earl·Mill have been 
removed and the ground is ready ·tor the :building··.of a new mil.l. 
if it should so be decided." (mill :burned.l 

• 0 •• 

Weekly Standard c 11 May 1893) "Lake Earl. three :m~ le,s· north of 
this place. says the Crescent Cft· ,.,~cord. is a. curioUs body of 
water. During many months 9f the year it is closed~:,W. action. of 
the ocean waves. filling the narrow outlet of the ·lake with . ~ 

) 
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sand. In the lake are thous~nds ~·i "fine :salmon and trout and 
they take the fly the year round. It h~s been open ,now for 
almost a month and it is full of fish. ·many trout .. :be!h1g twen~y 
inches in length and to one who loves to cast a· fl}rthere is:· 
fine sport to land the fish. Three· miles from the :mouth·. : 
flouders can at present be cauqht·.,.·also perch·and, cr~s. · SaiJDon 
spawn in the small streams leading ··into the lalce·~·.:an~/'when it i · 
happens to be closed all summer. the young salmoir{:'.·'about a foot 
in length. are plentiful and take the fly ~adily; · Why would 
not oysters live and grow in the lake. near the mouth. it being 
salty all the year?" ·. · ·. · · . 

D.NT (19 Jan. 1912) "Parties who were at the mouth--of ·Lake Earl 
on Saturday reported that when the lake went out.·· thousands of· 
salmon about a foot in length went.to sea. they'having.been in 
the lake since last spring. Just as soon as the wate~ began:to 
flow. the fish made their appearance." · 

DNT (25 Nov. 192l>·Lake E~rl To Be Stocked With Sportive Game 
Fish. 

O.NT <25 Aug. 1922) "Word has been received from the.ste.te fish 
and game commission that the allotment of young fish tor 
planting. in Lake Earl and streaiD.S· ot the county wt.ll arrive in 
Grants Pass on the lOth of Sept. Three trucks will 'be required 
to bring them to Crescent City.· The ca.n.s hold.ing-100,000 little 
fish wi 11 .be loaded on these trucks direct from the .. '. car and 
hurried. to the d.ifferent places. where the fish wili be .. released 
early the following morning.'' 

Arc~t.a union (16 Oct.. 1930) Ducks Hard To Get On Lake 
Earl--"Local duck hunters have as yet failed to enjoy good 
shooting on account of the continued good weather •.. ntere is 
much feed on Lake Earl and the birds find it decidedly healthy 
to remain out in the middle. The first heavy stor-m that comes 
along will undoubtedly greatly improve the shooting. ·An·unusual 
sight on the lake is a pair of white.cranes which have been 
feeding around the shores of Lake Tolowa for seve.ral .'weeks." 

\ 
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ol Lbe 1c:hoour l::'lVf'lia. Tile Ye8llel nilutl 
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rrollli.G becom• IUed 'lrti.ll. ftl*r, ua4 Ia• Lwal.,. ~ \f.l~a I tel, ••4 roof I& 
au••nblt •tna~a•emptrllill&to &Ja• LA'k•; 0 .,or. 'l'hi;·~:;e, t. Ul• IOIU ot7l" 
Cit. Una h Lo ria, &Del .,. or Ulo raubat of baD&. fnii> 'Wldclt tJt•. Cldal!ll ·
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cJ~:clcpoDdl, 1Aal&in(Z lbt lalld a potltiOA af riolot1 tJi.U!;·:?l'lle iiGOriill eooU1 wbo 
the year e.& leut nl ilol&lu. Oa lbe otblr 11 hlllh!Jed .bil6 & eoli•r whllltA br mon of 
baud, Ute lliU Colill"'ll1 are obll;t!l t.o bla cnia&,..iia;.''Uilok•lt It' all ri;llt be
bare o. 11udltlut. JUDOilllt ol wl\ttr ia &llo et.11114t hi t1 & 'iliaflpr uul t= ... ail boUu. 
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of tho Lak• lor the pa.rpoa• o1 C:oattollln; adort &lliii: nu.il~ill llu•e;riably ill ed
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May6, 1999 

Connie L. Uhl 
P.O. Box212 
Gasquet. CA 95543 

Commissioners 
The Coast Commission 
Urgenr/Ma.y l4da Meeting 
Attn: Bill MeniU 

re: Item No. 1-97-76, Lake Earl 

1 am writing this as a conc:emed citizen of Del Norte COWJl)'. I support the Coastal Commission 
Staff recommendation and the Fish & Game Policy to breach the Lakes at eight (8) feet and no lower wi1ib 
the exception of February lS iflevels have reached five {5) feet. I support the highest Lake levels possible 
and the maximum wetland edge. ' 

I object to Pacific Shores developers attempt to control the Lake level. I strongly support Fish & 
Game and I believe they are doing an excellent job protecting these critkal wetlands. I am opposed to 
Pacific Shores development in this coastal lagoon area which is the state's second most biologically 
productive and diverse lagoon of this type. California has already lost 91% ofits wetlands and it is 
imperative that this national treasure be preserved 

In the interest of preserving this historic narural habitat I strongly urge the Commission to not. 
allow Paafic Shores to develop thi¥ area and have Lake Earl breached wheo levels reach four feet. ThCj 
impact of Pacific Shores development will result in the incremental destruction of this lagoon and many of 
its inhabitants such as American Bitterns, marsh wrens, a growing heron population and more. · 

Thank you for your consideration in preserving Lake Earl lagoons .. .it is not replaceable. 

·c::~ 
Connie L. Ubi 



CALIFORNIA COASTAL COMNISSION 
45 Fremont Street. 
suite 2000 

·San Francisco, Calfiarnia 961CS 

URGENT: 

Subject: 

Attn. Mr. Bob Merrill {~EETING May 11, 1999) 

OPPOSITION TO: PACIFIC SHt .. ~~ proposal to lower 
breaching level of lakes EARL and TOLOWA. 

Dear Commissioners: 

MY. home is on the South East shore of Lake Earl, thus my 
p~rspectlve is influence by my observations over a period 
of two and a half years. 

The subdivision I no~ live in, like the PACIFIC SHORES sub
division, should never, in my opinion, ha~e been approved. 
These lakes are jewels in California's chain af parklands, 
each of which is threatened, in whole or in part, by adjacent 
cqmmercial and residential developments. 

~Y home is 100 feet from the South E~-~ shore of Lake Earl. 
The streets in front of my home have storm drains that run 
directly into the lake. 

Daily, I see trash, rubber from car tires, oil and fuel leaks 
flowing into storm drains with rainfall. Plastics and other 
t~ash from human habitation also end up in lake Earl. 
Pesticides, lawn clippings (high 1n nitrogen) are washed into 
the lake. 

This kind of harm will be multiplied should the PACIFIC 
SHORES SUBDIVISION'S PROPOSAL BE APPROVE0 •• {1524 lots}. 

~y observations of ths Southern 1/2 mile of Lake Earl clearly 
tq m•• indicates that should this ne~ ~roposal to limit th• 
high water laval cf Lake Earl be app1~ved, it would turn this 
South end or the laka into DRY LAND. 

Already, in Summertime, this portion of the lake simply turns 
tq a mudflat. It is only covered ~ith ~atar when the level 
of the lake is high. At the lakes h1ghast laval, water in 
this portion of the lake seems less than 2 to 3 feet in depth. 

This Southern portion of lake Earl supports the seasonal life 
o;. many birds •• Eagles, Cormorants, Geese, varieties of duck, 
magnificient White Swan. and numerous others. Lowering the 
l~ke level to 4 feet will, from my observations, destroy 
this habitat, as it 1s now used, by these bi%ds. 

A~ there 1s also a considerable popuJ ·tion of trout in these 
lakes, lowering the ~ater level will Kill off mutch of this 

) 

) 



r;sh population ••• which is presently approved for catch and 
r~lease sport fishing. 

I.am ~ritlng this letter as a eitzen, concerned about the 
potential destruction of the Laka Earl haitat. 

!·Support the recommendations of Coastal Commission staff, 
and of the Fish and Game personnell, that the level of the 
l~ke NOT be lowered, by causing it to be breached at any 
level lass than B ft •• 

My awn personal desire is that THE LAKE BE ALLOWED TO RISE 
UNTIL THERE IS A NATURAL BREACH, at 9 or ten feet. 

While I understand and sympathize with the landholders of 
PACIFIC SHORES, in their wish to do whatever is necessary to 
foster the further development of their properties. But it 
d6es seem clear that their interestr .. ~ the interests of 
the great majority of the people of this state are in 
conflict. It can not be in the public interest to allow 
t~e further development of these properties when such 
impro~aments will damage the lakes and the environment. 

Again. PACIFIC SHORES CURRENT LEVEL OF OEVELOP~ENT WAS A 
MISTAKE, IN MY OPINION, and 1 believe that the land should 
be returned to its natural state, so that it can continue 
to serve as a ~lldlife habitat. 

It is time, I think, for PACIFIC SHORES OWNERSHIP, TO GIVE 
UP ON THEIR PR03ECT, IN THE PUBLIC INTEREST, AND OFFER 
THIS PROPERTY FOR EVENTUAL SALE AS PARKLAND. 

T~E PEOPLE OF THE STATE OF CalifornJg :.~ve to date, invested 
m~ny millions of dollars in these lakes and this habitat. To 
lower the level of the lake, and thereby damage its surrounds 
IS SI~PLY NOT IN THE PUBLIC INTEREST. 

!.URGE YOU TO VERY CLEARLY OPPOSE ANY CHANGES IN THE PRESENT 
PRACTICES THAT ALLOW LAK[S EARL AND TAWALA TO THRIVE. 

!'believe that any mes$ags given by your commission, other 
than a very claar denial, will only sarve to encourage those 
who ~ish to further develop PACIFIC SHORES. 

Clearly, from my experience and obse~vattons the development 
of additional housing along the shoree of these lakes, will 
only lead to the contamination of the water and the lake 
e~vironment ••• PARTICULARLY SO IF THr .,OUNT OF ~ATER IN THE 
LAKES IS REDUCED SUBSTANTILLY AS A RESULT OF LC~ERING THE 
~~TER LEVEL, AND THUS THE AMOUNT OF ~ATER IN THE LAKES. 

ONE FINAL NOTE: I'm informed by neighbors, that the last time 
the lake was breached too lata in the season, pools of water 



remained in the lake mud, and ~he mosquito population became 
so dense, that homeowners near the lake had to remain indoors 
a~d some small animals near the lake wars destroyed after 
they were literally overcome by mosquitoes. Should the watersof 
t~ese lakes be lowered as requested, this would likely 
became an annual problem. 

Thank you for your attention to this appeal. 

Sincerel,~ , , 

. ~~L Lt.('~·-.\' lrlaltiitr l'f"Orse · 
170 Lakeside Loop 
Creacent City, California 95531 
707-464-2662 

) 
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"A WINTER MORNING ON LAKE EARL" 

It is Sunday morning and a light rain is blowing ae~oss lake 
Earl. Soon shafts of sulight break t~rough as clouds billow 
dark and light. The picture is spellbinding. We've been 
looking out over the laka •• the water is very shallow. Rain 
squalls slo~ly blow across the lake. 

Ducks, cranes, and egrets feed on bottom mud. Suddenly an 
eagle appears, then another and another ••••••• they sweep 
over the lake and panic small vulnerable birds that either 
dive or fly as the eagles approach. The eagles seem to 
swoop back and forth hoping to find a bird that is defense
less, unattentive, or injured. Finally the eagles land and 
stand for long periods in two or three inches of water. 

Soon a large female eagle flys to the remains of a tree .• 
a stump with one limb jutting off to the South. The dead 
tree creates a scene that one might e~pect to sea in a 
wilderness. The female eagle lands on the end of the dead 
branch. She rests there for several minutes. Then the 
big male flys from his place in the water and drives the 
female from her perch •• which he then occupies. The female 
takes to the air, circles and lands with graceful wings 
in a clump or grass. 

Again the sun breaks through the clouds driving shafts of 
silver yellow light through to the surface of the lake, 
as the big eagle preens himself on his stalan branch. 
Within minutes, as it starts to rain down lake, two bright 
clear multicolored rainbows form, thelr ends touch the lake 
and at their apex, they touch the clouds ••••• The whole 
scene is etherial, spectacular, spell~lnd1ng and beautiful. 

Moments later two young eagles fly over. Ond lands as the 
other circles overhead. Soon the one in flight dives on 
the other standing in shallow water. Both then soar 
and start a "dogfight". It is a scene out of Wo~ld War 1. 
As they circle and dive, soaring high tnen low they often 
just touch. After perhaps fiue minutes, one flys away and 
the other decends to the lake. The war is over, the fokker 
and the Spad have apparently run out of ammunition. 

Then as we watch perhaps a dozen swans. highlighted by 
s~nlight, work the lake bottom for food. Their chunky 
bodies and long graceful necks seem to simmer a glorious 
white. in the sunlight. Occasionally an egret either 
takes to the air or lands gracefully ~ri the water. A flight 
of mallards swoops in and lands. 

All of this is pretty neat stuff. We have been told that the 
s~ans fly all the way from Siberia, and rest and resto~e. by 
feeding at the lake. 

Walt ~orse, C~escent City 



California Coastal Commission 
45 Freemont Street. Suite 2000 
San Fransisco, California 941 OS 

Re.: Draining of Lake Earl by Pacific Shores 

Heidi Wendt 
206WaldoSt 

Crescent City, CA ~5531 
I 

Dear Commissioners, ; 
Lake Earl should be left to breach naturally - that is, the "historical" level. Lake Ear• is 

California's largest coastal lagoon. If the lagoon has for millions of years, risen to 12·16 mdm sea 
level, why breach it now at the expense ofbiodiveTSity and a more expansive wetland habi~t. 
The higher the lagoon, the more nature smiles. 

If you insist on breaching the sandbar. I support the 8 foot breech. 

Sincerely, 

-%-«t . /1.4,tc-t{-
HeidiWendt 

) 
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To: 

From: 

Bob Merrill 
Coastal Commission 

Ken Letko 
2881 Alder Road 
Crescent City, California 
95531 

Re: Item No. 1-97-76, Lake Earl 

Date: May 9, i 999 

Please do everything you can to assure the highest possible water level in Lake Earl. 

Development or the Pacific Shores area adjacent to Lake Earl must not go forward because it will 
cause the loss of valuable wetland habitat. California has already sacrificed more than g~e; .. of 
its wetlands; irs time to save those thai remain. ; 

The Department of Fish and Game's current practice of breaching the lake when the water level 
reaches eight feet is effective in allowing those residences already in the area to keep safe wells 
and septics. There is no need to breach the lake at lower levels. ' 

The breaching of the lake at eight feet is also sufficient to maintain a rich environment f~ll of 
natural life (especially birds) so that local events like the Annual Aleutian Goose festival Jean 
further attract tourists to Del Norte, not only to see the geese but also to enjoy the divers~ 
birding and other natural phenomena of our area. Lake Earl as it is now is a major resource, a 
drawing-card for the county. Breaching the lake at lower levels would certainly diminish if not 
destroy the wealth of birding possibilities in the r•ea. Current Fish and Games policies t~ke 
this into account and need not be changed. · 

Del Norte County has all but lost timber as a economic resource; sacrificing its other natural 
resources would be a mistake. 1 
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STAT& <OF Cll.tFORNIA PETE WILSON. Gflqmor 

STATE LANDS COMMISSION 
LEO T. MCCARTHY, Lieurenanr Governor 
GRAY DAVIS. ComroiiBI' 
THOMAS W. HAYES. Director of Finance 

October 8, 1992 

Mr. Dan IJttle 
County of Del Norte 
700 Fifth Street 
Crescent City. CA 95531 

Dear ~Ir. uue: 

00 !E ~ IE 8 \VI ~ ill) 
MAY 1 0 \999 

CALIFORNIA 
COASTAL. COMMISSION 

EXECunvE OFFICE 
1807- 13th Sveet 
Sacnunerno. CA 95814-7187 

CHARLES WARREN 
E;~;ecutive Officer 

File Ref: SCH #92083053 

!RilE «: l£ UJ ~ 10 
~ ,..., ... "' ft"7't -_,. 
l.iu.r J. iJ ~ 

FLANNlNG 
Cct.-ntv ef OeJ Nn'ftt:-

StJBJECT: County of Dei None's Notice of Preparation (NOP) of a draft Environmental 
Impact Repon (EIR) for the Pt" ific Shores • General Plan Amendment and 
Rezone (SCH 92083053) 

Staff of the State Lands Commission (SLC) has reviewed the subject NOP. Under 
the California Environmental Quality A~t (CEQA). the County is the Lead Agency and the 
SLC is a Responsible a:tJ.d/ or Trustee Agency for any and all projects which could directly 
or indirectly affect sovereign lands and their accompanying Public Trust resources or uses. 

STATE I.Ai'i'DS JURISDICI10N 

The SLC has jurisdiction ::md authority over :lll ungr:mted tidelands. submerged lands. 
and the beds of navigable rivers. slough~. lakes, etc. The SLC has an oversight responsibility 
for tide and submerged lands legislatively granted in trust to local jurisdictions (Public 
Resources Code Section 6301). All tide and s~ bmerged lands, granted or ungranted, as well 
as navigable rivers, sloughs. etc. are impressed with the Common I..aw Public Trust. 

· The Public Trust is a sovereign public property right held by the State or its 
delegated trustee for the benefit of all the people. This right limiLI\ the uses of thP.se lands 
to waterborne commerce. navigation. fiSheries. open space. recreation. or other recognized 
Public Trust purposes. 

The proposed project is located adjacent to I....akes Earl and Talawa. which are 
sovereign lands under the jurisdiction of the SLC. Under the California Environmental 
Quality Act (CEQA), Del None County is the Lead Agency and the SLC is a Responsible 
and/or Trustee Agency for any and all projects which directly or indirectly affect sovereign 
lands and their accompanying public trust resources and uses. The State's claim of 
jurisdiction in this. area would be to the ordir ~ ""! high water mark in its last natural location. 

This action does not constitute, nor shall it be consrrued as. a waiver or limitation · 
of any right, title or interest by the State of California in any lands under its jurisdiction. 

J 
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Mr. Dan Little 
October 8, 1992 
Page 2 

Local governments in amending general plans cna build-in specific provisions and 
guidelines, consistent with the State's mandate, for the planning and management of public 
trust lands and resources. It is important here to reemphasize that as a practical matter, 
local government cannot regulate uses on sovereign lands. Designated land use may be 
found unacceptable by the State. However, as a practical matter, the State recognizes bow 
important a partner local governments could be in properly planning for these lands. 
Therefore, it makes sense for local plans to designate appropriate uses and protection for 
these lands as :m advisory me::J..Sure ro project proponents. 

ALTERNATIVE St:"GGESTIONS 

The following planning approaches are suggested by the Commission staff for the 
local jurisdiction to use for evaluation of impacts on and to implement protection of the 
public trust values of sovereign lands. 

Land Use Element: The land use element of a general plan describes the location 
and extent of uses such as recreation. housing, commercial and open space, and specifies the 
population density and building intensity standards for each use category. Therefore, it is 
a likely element in which to set fonh the overall direction for public trust planning as well 
as to include specific advisory land uses on and adjacent to public trust lands. 

In determining which uses to propose for public trust and adjacent lands, local 
governmentS should perform analyses which will a.ssis! them in evaluating which of the 
potentially competing public trust uses is mosr mpropriate for a particular area. 

A land capability analysis is a rational approach to develop land development 
designations that take into account environmental limitations, such as flood plain hazards 
and ecological impacts. A natural resource inventory forms the basis for this land capability 
analysis. The natural system characteristics should include soils, water supply and water 
quality, vegetation. wildlife. fragile resources, scenic resources. natural hazards and energy 
availability. 

Once a l:1nd capability map is develop~d depicting sensitive lands such as wetlands 
and open space. the land use element could include an inventory of reasonably known public 
trust lands and propose advisory land uses for those lands. Adjacent lands where 
development could affect public ·r.rust values should be appropriately designated. 

Given the critical resource issues of water quality and wildlife habitat in the area of 
the Pacific Shores subdivision. it is also suggested that a site restoration alternative be 
included along with the analysis suggested above. 

I 
J :' 
~Q· -

·~·-............ __ 



Mr. Dan Uttle 
October 8, 1992 
Page3 

In addition to the environmentally constrained land use diagram, the general plan•s 
land use_ element should set forth goal statements U;at, for example, demonstrate the 
localities intent to appropriately plan for the public trust: 

(1} Present and future generations should enjoy a healthful environment and share 
in the responsibilizy for preserving and enhancing of the public tru.st resources 
within tlze planning area. 

(2) Identified land uses shall ensure the long-term protection of public trust values. 

(3) Future developments in Pacific Shores should be consisteru with the sovereign 
interest of the State and ils responsibility to protect public trwt resources: public 
access rights to its waterwezys, the use of these waterwezys for fishing a.rtd 
navigation, and tlze protection of wildlife and its habitat. marine and the other 
resources of the area. 

Public trust resource management policies are also suggested for inclusion into the 
Genera~ Plan whenever there are public trust interests: 

Fishing: Facilities serving recreational fishing shall be identified and shall be 
protected and where feasible upgraded. 

Marinas and Recreational Boating: Allow· new recreational commercial and marina 
developments only to the e.'<.tent that. based upon a c-J.nying capacity study, no 
significant negative impactS 10 public trust values~ human, ecological or water quality. 
will result. 

Scenic Resources: The scenic resources of the public trust lands and resources shall 
be considered and protected as a resource of public importance. Permitted 
development shall be sited and designed to protect scenic views associated with 
public trust lands and resources. 

Flood ControL: Flood control :u.rucrures or improvements shall be consistent with a 
policy of no net loss in quality or quantity of aquatic habitat or riparian. seasonal and 
permanent wetlands. 

Levee Construction: Levee reconstruction and maintenance shall not leave a 
detrimental effect on sovereign lands and public trust resources. Such reconsnuction 
shall be consistent with a policy of no net loss in quality or quantity of aquatic, 
riparian and seasonal and permanent wetlands habitat. 

) 
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. :Mr. Dan Little 
October 8, .1992 
Page~ 

Public Access Provisions: Require public access to and along the shoreline of 
navigable waterways in all new developmentS adjacent to such wateiWays consistent 
with stanltory and constitutional requirements (Govenunent Code Section 66478.1, 
et seq; Article X. Section 4 of the California Constitution; and Sections 6210.4 and 
6210.5 of the Public Resources Code). A suggested public access plan would include 
the following provisions: 

existing and proposed future accessways which are specified based upon access 
needs, historic sloughs and other public trust lands. specifically identifying 
accessways with other trail systems including urban paths to ensure linkages; 

dedication requirements to guarantee permanent access (e.g. dedication of 
fee, easement or deed restrictio· :)~ 

a maintenance and operations plan specifying how accessways shall be 
maintained and operated and by what agencies; 

a priority acquisition element specifying the location of accessways for 
acquisition by in-lieu fees; and 

accessways standards consistent with state and federal law and state standards 
of agencies accepting jurisdiction for such accessways. 

Wetlands: All development shall be consistent with a comprehensive wetlands 
manag:ment plan. A suggested plan would include the following provisions: 

a policy of no net loss in qu"-'....nty or quality of seas~mal and permanent 
wetlands and sensitive aquatic and riparian habitat based on their ecologi~ 
characteristics; 

a policy of avoidance of wetland and aquatic and riparian are~ as the 
preferred method of "mitigation"; 

a policy of clustering houses and orher structures when appropriate to 
minimize or avoid impacts to habitat areas; 

when it is infeasible to avoid impactS on wetlands or wetland or riparian 
habitat values, a policy that all proposed development shall replace wetland 
and riparian habitat values and acres lost due to development with 
functionally equivalent value! ;:~ri acres: where feasible, lost wetland habrw.t 
values and acreage shall be replaced on the project site; and 

··- -·-~-·-·--- ........ '._ ........ _."'"';>..,.._" 
.~ .. ·~~ -~.·.::....:-.· 
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Mr. Dan Little 
October 8, 1992 
Page 5 

prior to project approval, where it is infeasible for a development to occur 
without impacting wetlands, prepare a Wetland/Riparian Mitigation Plan 
which shall be reviewed by the appropriate state and federal resource 
agencies: State Lands Commissi9n, Depanment of Fish and Game. U.S. Fish 
and Wildlife Service, National Marine Fisheries, Army Corps of Engineers, 
and the Environmental Protection Agency. The Mitigation Plan shall include 
at a minimum the following information: (1) the required minimum ratio of 
acres lost to acres restored based on like habitat values; (2) identification of 
wetland linkagesjconidors; (3) identification of appropriate preserves and 
refuges; (4) identification of wetland mitigation areas, if any; (S) specification 
of adequate setbacks from habitat areas; and ( 6) specific monitoring and 
maintenance requirements for mitigation plans. 

Thank you for the opportunity to comment. We hope that you give the above 
suggestiocs favorable consideration. If you have any questions, please contact me at 
916/327-4035. 

cc: OPR 
Dwight E. Sanders 
Mary Griggs 

Sincerely, 

Resource Planning and Analysis Unit 
Division of Environmental Planning and Management 

• 

TOTAL P.01 
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ANDREW T. LAMORE 

CIVIL. ENGINEER 

9 May 1999 

california coastal commission 
45 Fremont street 
suite 2000 
San Francisco ca.94105 

Attention: Mr. Bob Merril 

$Ubjept; Meeting of May 11,1999 re: 
Proposal by Pac1fic Shores to 

. .. 

'1170 LAKEVIEW OFUVE 
ieRESCENT CITY, C.A 96531 
/(707) 4fSS· I Q30 
I 

I~ [E~~~w~ [ill 
: MAY 1 0 1999 

CALIFORNIA 
COASTAL. COMMISSION 

maintain level of Lakes Earl and Tolowa 
at +4ft. above sea level throuqb rreque~t 
breaching of natural sand dunes forming.dam 
at beach. · 

; j· 
i: I 
:·I· 
: r Dear Sirs, 1 

As a civil engineer and as a former Director of Public Works 
of Del Norte County ( :.988 to 1991) I aa f•miliar with the 
lakes,past breachit:l9' practices and how these evo~ved into current 
practice. I am also awar9 of the Pacific Shores subdivision,of how 
it was formed a~.of its· problems,especially those of drainage and 
lake levels. f ·· · ; 

' .. . . -~ .t •.. ! 

I am opposed to·b~eaching at +4ft. and at any lev~l realizing that 
the latter,as de~cribed herein,is only achievable with investment 
in and construction or additional civil engineering works. 

As Director of Public Works I favored,as I still ~o,that the lakes 
be allowed to behave as dictated by rainfall and runoff with no man 
made breaching. Under this regime the lake and tb- related habitat 
would be fully natural. This is achievable but at the time (1990) 
was not practical because of development and usaqe around the lake 
perimeter which were subject to flooding when levels approached 
+lOft. Therefore tne solution was to provide artificial broaching 
to prevent this. At the time I thought +9ft, should be the 
breaching level but Fish and Came adopted +&ft. which allows more 
freeboard. 

The proposal by Pacific Shores to keep the lak~ level at + 4ft. 
through frequent artificial breaching is not good engineering. If 
for whatever reason breachinq does not occur,the = ~d be 
flooded and installations including roads and struct « .. •ged. 
Instead this area could be protected against floodint 1 · ·¥ease 
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in lake level by a perimeter dike with a crest elevation of about 
+13ft. Since the natural ground level ia for the' 'aOat part around 
+9. 5ft. or higher the dike need not be JRUch aore than a small bera 
of sand bags filled with a sand cement aix. Thea+ could be placed 
by a small crew. (See sketch below). Interior drainage should be 
planned to be toward the ocean exitinq to the beach at one or more 
points through drop inlets and culvert pipe. TheBe culverts miqht 
require flap gates to prevent storm and surf; conditions from 
sanding them up. --. .t'- i- l'· \ ____ _._-:--, 

' ! 
.•. " ! 

::t::" l l ~ c 
N r:s i 

Similarly to the solution for Pacific Sborea the need to 
artificially breach the lakes at any level could be prevented by 
providing dikes with a crest elevation of about +13ft. These would 
run alonq the ten foot contour,or higb.er,arounct the lakes. At aajor 
drainage channels such as Jordan Creek the dikes would turn and 
feather out. Interior drainaqe would be to one or more low points. 
Options would be to pump fro• these interior law points over the 
dike or to provide a drainage line or linea ot HOPI pipe to the 
beach at the ocean with flap gates etc. The gravity solution with 
HOPE drainaqe linea would probably be a bit aore'costly but would 
be permanent and sate and would not subject to the vagaries of pump 
and power failuraa .. · 

i 
Concludinq,the higher levels that have been maintained since 1990 
have been beneficial all around but particularly in tens ot 
habitat. For instance one hears reporta of biq increases in water 
fowl and fish. Because the drainage probleaa of Pacific Shores can 
be reasonably solved without breachinq their ptoposal should be 
rejected. Finally I believe the Coastal COJaaisaion should encourage 
Fish and Game and others to seek a peraanent solution of the lake 
levels that will maintain close to natural conditions and eliminate 
artificial breaching. 

) 
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California Coastal Commission 
45 Freemont Street. Suite 2000 
SanFransisco, California 94105 

Joe Gartland 
Box 1396 

Crescent City, CA 95531 
(707)465-6921 

Re.: Breaching of Lake EarJffolowa Sandbar 

Dear Commissioners, 

May9, 1999 

The following thoughts are in response to recent (mostly late April) comments abo~t 
Lake Ear~ submitted by Pacific Shores Property ( ;·Mler Association (PSPOA). · 

PSPOA is desperate! All the other aaencies and All their scientists (botanist, biologists, 
mammolog:ists, entomologists. lepidopterists, ornithologists, hydrologists, ichtyologists, etc.). 
disagree with PSPOA propaganda. You see, PSPOA formed a water district years ago and taxed 
itself, so it has a few hundred grand coming in annually. Drag a hundred dollar bill through the 
slums of a market economy and you'll come up with a PSPOA .. scientist, ... or .. Native · 
American.•• I know several credible people with integrity. who when approached by PSPOA to 
do a ••study," said, .. NO!" Locally, Dr. Robert ~e, who teaches biology at the local college, 
was approached by PSPOA several years ago and was asked to do studies. but when PSPOA 
told him the results they insisted upon, he told them he wasn't interested. Wave that 100 dollar 
bill in front of enough noses and eventually some leach will reach out and grab it. That is the 
modus operandi ofPSPOA. 

Pacific Shores is not interested in facts. ( 1.te simply. if the Lake goes above 4 feet mean 
sea level., Pacific Shores has a tough time developing their property. Everything depends on 
draining the lagoon. So ... spend a fortune. inundate the Coastal Commission with a huge quantity 
of lies and misinformation. obfuscate lhe issues, and hope like hell they again ignore their staff 
recommendations. 

Two Final Points: 
Number one: The small group calling itself "Tolowa Nation" does not represent Native 

Americans locally. They are a maverick group recosnized by no one but themselves and PSPOA. 
They represent -4% of local Tolowans and are estranged from the ovCJWhelming majority 
represented by Elk Valley and Smith River Rao.cherias. Both Rancherias representing -96% of 
native Tolowans, support an s· breech. Please read letters submitted by both Elk Valley and 

----
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Smith River Ranchcrias. 
Number two: Bitterns are considered to be an indicator species (i.e. if you see one, that 

indicates a healthy wetlands). I'm a bird ~her. I arrived in Del Norte County 10 years aao 
and waited 4 years to see my first Bittern. an indicator species. Now that the lake has been 
allowed to rise to a more natural level, on any summer day or evening. I can locate 6-10 Bittel'D!l 
around Lake Earl. This is just one example of healthier wetlands • I could. easily give a couple 
dozen more. 

Very truly yours. 

[r- Jh_--Cf-:~~-·/ 
Joe Gartland 

TOTAL P.05 
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APRIL QUIGLEY 
3600 LAKE EARL DRIVE 
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May 9,1999 

Commissioners 
Coastal Commission 
State of California 

Dear Commissioners, 

MAY 1 0 1999 

CAUFORNi. 
COASTAL COMMISSION 

NORTH COAST AREA 

Re: Item No. 1-97-76, Lake Earl 

As a concerned citizen and resident of Del Norte County, I urge you to accede to 
the recommendation of the Coastal Commission Staff and the Department of Fish 
and Game. Please maintain the 8 foot breaching level for Lake Earl (with the 
exception of a 5 foot level on Feb. 15th). With the state losing wetlands (up to 
91% at this time), or paying millions to restore degraded sites or "build" new 
ones, it makes sense to protect and enhance those we still have. 

Lake Earl is an important wildlife area, believed by many to be california's 
second most biologically productive and diverse esbJarine lagoon. Not only is it 
an important way station for migrating water fowl, like the Aleutian geese; it 
supports wildlife year round. Just letting the lake rise from 2 to 10 feet increases 
the wetland edge by three times, providing valuable "nursery" areas to support 
the food chain. 

The Department of Fish and Game are striving to protect the lake and achieve 
the best overall biological situation for these critical wetlands. In contrast, the 
own~f the Padfic Shores "subdivision Jre trying to save a very bad bargain. 
It is alhame that they were sold property that is not suitable for development, 
but destroying Lake Earl, a critiCal wetland, is a completely inappropriate 
solution. 

Again, I urge you to agree with the recommendations of your staff and the 
biologists of Fish and Game. 

Sincerely, 

~d~ 
April Quigley~ - -"2f J 
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URGENT/MAY 14th M&ET1NG/ATTENTION BOB MERRILL 
The California Coastal Commission 
RE: ITEM NO. 1·97-76, LAKE EARL 

707 465 3402 P.Ol 

[ffi [EM~~~ !~(E [ID C~nt:~~~:E! 
Dear Commissioners, 

CALIFORNIA 
COASTAL COMMtSS!ON 

(707) 464-5942 iah@northcoast.com 
May6,1999 

You are about to decide the fate of our wetlands. You are the ones chosen by history to be the 
people who will be famous either for saving our natural world or infamous as the people who 
allowed the very last pieces of our natural world to be destroyed. There are realities that simply 
cannot be denied, such as we only have between t)o/o-20% of our wetlands left. 

If you allow the Pacific Shores developers to build 1500 residences on Lake Earl, you will help to 
· destroy one of the most valuable eco-systems in all of the western Americas. Does that sound too 
harsh to you? Unfortunately. it is fact-there is so little habitat left that each piece has earth
shaking importance. Your decisions have earth-shattering consequences. 

It isn't just wetlands that you must save. Of the21 most endangered ecosystems, identified by the 
US Geologic Survey, seven are in California. Grasslands are 99% gone and coastal Redwoods 
are 85% gone. All of these sad facts are gathered for you in a report, "Wildlife need Wild Places", 
put out by the US Public Interest Research Group in 1997. 

RE: Item 1-97-76. LAKE EARL 

Developers use the same tactics everywhere- fiod a way to lower water levels (in Lake Earl's 
case breach· the berm at 4feet so there is just 1-::, ieet of water spring, summer and fall) so land 
dries out, then get the rures for what constitutes a wetland changed to your advantage. After a 
few years, voila, no wetland left so nothing to save so let's build, build, build. Developers have 
proven they will never stop of their own accord, as is evidenced by the loss of 80o/o-95o/o of our· 
wetlands already. They must be stopped and you are the only ones who can do it-PLEASE, 
STOP ALL FURTHER DEVELOPMENT AROUND LAKES EARL AND TOLOWA AND PLEASE. 
SET THE BREACHING LEVEL TO 8 FEET, AS IT IS CURRENTLY. 

There is a struggle going on in Del Norte County. A traditionally resource extraction economy is 
being forced to change and some people see growth and development as their way to make their 
fortunes. Sadly, this makes a few folks rich and degrades the environment to the point that the 
rest of us lose the opportunity to create an economy based on sustainable practices. We become 
one in a long line of coastal towns who have lost their special flavor, lost their natural beauty and 
relegated themselves to low-paying, dead-end, s~rv!.(:e jobs. Another community afflicted by our 
national plague of the rich getting richer and the poor getting poorer. 

Commissioners, it is vital that you 'do the right thing' now, save as much as possible of what 
remains of our natural world so that we truly have a legacy for our descendants. Renewable. 
sustainable practices are so important. Most important of alt is to stop au further erosion of our 
natural resources. As we all know, it is so much more costly to restore and renovate an eco
system than it is to preserve and conserve from the beginning. 

Thanks for your· consideration. 

id~~w~ u Judith Hammond 
'. 

L 

) 

) 
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California Coastal Commission 
RE: ITEM NO.l·97-76. LAKE EARL 
URGENT/May 14th Meeting/ATTN. Bob Merrill 

707 465 3402 P.02 

Flight Feathers Wild Bird Rescue 
Representative: Pat Grady 

P.O. Box 1004 
Crescent City. CA 95531 

707-464-5942 
May9, 1999 

Dear Commissioners: 
1 am writing in support of the Coastal Commission Staff recommendation and theCA Fish & Game 
policy to breach Lakes Earlfi'olowa at 8 feet (except on Feb 15th if levels have reached 5 feet). I support 
the present breaching policy. 
I strongly object to the attempt by Pacific Shores developers to have the present policy changed to a 
breach level of 4 feet. Lakes Eari/I'olowa are California's most important coastal lagoon, and are the 
primary determinant for the health of the surrounding wetlands. Our state has already lost more than 
91% of our wetlands--to even consider sacrificing this habitat jewel for the sake of 1500 residential lots 
is unconscionable, in my opinion as a local seabird and shorebird rehabber. 

Every year I work with the Northcoast Marine Mammal Center and All Creatures Animal Hospital & 
Bird Clinic as we endeavor to save numerous starving birds. I would fear to estimate the number of 
established and migrating birds that would die as a direct result of the irreparable loss of habitat a 4 foot 
breach level would mean. It would be 'statistically ~-o-llficant,' I am certain of that. Birds have to eat, or 
they die. First they sicken, and then they die. 

Lake Earl is home to one of only sixteen colonies of Western grebes in the entire state. Many die each 
winter--Flight Feathers treats more grebes than any other seabird species. They do poorly in captivity 
and are very difficult to rehab, as our mortality stats reflect. You are the ones who 'II determine the 
future ability of their wild habitat to feed and shelter this colony. 

Shorebirds migrate up to 2,000 miles in 2-3 days. Stopover feeding sites-not merely 'resting• sites-
such as Lakes Earl/Tolowa are almost nonexistent these days. The lagoon, along with its highly 
productive wetland edge, comprise crucial habitat on a major flyway. If you bad to fly several thousand 
miles, wouldn't you appreciate a bite to eat along the way7 

The inevitable overcrowding of an already overburdened restin!Yfeeding site would lead to even more 
{and more devastating) starvation and outbreaks ofdi~e~se. The recent avian cholera epidemic at Lake 
Earl {with a Joss of approximately 5,000 of the pop~. --~'"'n of 13,00 birds) closely followed breaching of 
the benn at the 8 foot level. While any direct link between the breaching and the epidemic is a subject of 
heated debate. additional significant shrinking of available habitat should be avoided at all costs. Please 
be guided by your Commission's staff recommenda.tionr · 

An additional note: I work with representatives of the federally recognized Elk Valley Rancheria on a 
daily basis. The Rancheria does much to benefit the human community of Del Norte county, while 
supporting sound environmental policy by continuing to recommend the 8 foot breach level. Totowa 
Nation is not federally recognized, represents only 4% of Del Norte county Totowa, and their position 
has been subject to influence by Pacific Shores developers. 
This vital estuarine lagoon should be protected for future generations of all species. 
Please add Flight Feathers Wild Bird Rescue to your list of local organizations that support the Coastal 
Commission Staff recommendation and theCA Fish & Game policy to breach Lakes Earlflolowa at 8 
feet (except on Feb 1 Sth if levels have reached S fe"' · · · '""•) not allow Pacific Shores to determine the fate 
of this area. Their only goal in changing the breach height is to ensure destruction of the surrounding 
wetlands so they will not have to act in accordance with existing legal protections for wetlands habitat. 
Thank you for your time and consideration. J?.irt ~~r Flight Feathers Wild Bird Rescue 

dlr;:;r~ S-'J-1/ 
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Dear Commissioners, 

Elias Elias 
Gretchen Ziegler 

141 G Street 
Arcata CA 95521 · 
(707) 826-2758 

~iUWimiD 
MAY 1 0 1999 

•. 

CALIFORNL\ 
COASTAl GOMMISSION 

NORTH COAST AREA 

Re: Item No. 1-97-76; water level at Lake Earl-Lake Tolowa-VOTE TO 
KEEP WATER AT LEAST 8 FEET 

It recently came to my attention that the developers of Pacific Shores are 
interested in breaching the Lake Earl-Lake Tolowa system at 4 feet above 
mean sea level. Doing so would be a mistake. Wetland habitats are much 
too important to be treated in a careless manner. 

As a wildlife professional, I have flown over these lagoons. I have surveyed 
this area from the air and I know how important this area is to Bald Eagles 
as well as other birds, fish, mammals, ~nd the things they feed on. This spot 
is also important to birders. hunters and for other recreational activities. 

My wife and I implore you to vote to keep the lake level at 8 or more 
feet above mean sea level. This will enlarge the shoreline and increase 
the surface area of the lagoons substantially thereby increasing 
habitat. 

Please don't allow these developers to destroy Del Norte's star attraction. 

Elias Elias 

) 



Gretchen Ziegler 



· .California. Coastal Commission, North Coast District 
45 Fremont~ Suite 2000 
San Francisco. CA 941 05·2219 
.A1.t Bob Merrill. concerning Permit# 1-97..076,. Lakes Earl&. Tolowa 

' i 
As a concerned citizen of Del Norte County, I hope that the California Coastal tommission 

enforces the euvirooment.al codes which protect wetlands and all sovereign lands entrusted tb them. Let 
me remind you of some of those codes. I 

"All tide and submerged lands, granted. or uagrapted. ... are impressed with the Co~n Law 
Public Trust." I will be quoting from the State Lands Commission (please see attached letter). i 

"The Public Trust is a sovereign public property right held by the State or its dd9lC4 ... ee for 
the benefit of all the people. This right limits the uses of these lands to waterborne comrnerce,!•1aation, 
~ open spac~ recreation, or other recognized Public Trust purposes." : · 

. < "The proposed (Pacific Shores) project is located adjacent to Lakes Earl and Tala~ ...Uch are 

so~ lands ~ the jurildiction of the Sta'' ~ Commissioa. (SLC). Under;;. ··=: 
Enviromnental Quality Act (CEQA), Del Norte County ts the Lead A&etll::i and the SLC is •• ible 
and/or TniStee Agency for any and aU projects which directly or indirectly a1fect sovereign and their 
accompanying public trust resources and uses. Tbe State's claim of jurbdictioo in tbil area would be 
to the orcliqary high water mark ill it1 LAST NATU.RAL LQ.CATION." ! 

The ordinary high water mark in its last natural location should be determined fro~ historical 
data as well as geological data. To the best of my knowledge this level is at 12 feet or higher t 

WAKE UP CALIFORNIA !In the p~ private ranchers tried to keep Lakes Earl ahd Talawa 
drained, and sold off sovereign public property (naturally submerged lands) to private develofers for.the 
purpose of residential devdopment. Del Norte County went along with this, perhaps to beef +p their tax 
rolls. Afterwar~ California Dept. of FISh and Game used tax payer dollars to by land belo}v 1 o• from 
these same ranchers. What a joke, California already owned that land I : 

Why isa't the State of Califonala def'eudiQg their ri&bll! The original develo~ of the 
proposed Pacific Shores Project were thieves who, Mth the help of Del Norte County,. solcf sovereign 
lands, uaturally submerged lands., to naive investors. ADd· now the developetS have the nerve tq claim that 
some of their land is flooded, and to tty to dictate at what level the lake should be kept I l 

Dear Calitomia Coastal Commissioners please exercise your rights, as stated in your~ 
~ ''Flood coatrol improvemeats shall be coalistaat with a polity of oo aet lou ill quality or 
quutity of aquatic habitat or ripariu. seuooal aad permaaeat wetlands, ..based oa their · 

' ecologic:al daanacteristics. " i 
Please see atr.ached letter written by your very own State Lands Commission, and ~dressed to 

Del Norte County, and former Del Norte County Planner Dan Uttle. To date the Property Owner's 
Association has no ElR documents, and there is. no developm.eut \ 

f .. t111 

Please keep me informed about this issue, and send aD. correspondc::rlces to: 
Eileen Cooper 
1093 Hwy 101 N #18 
Crescent City, CA 95531 
707-465-8904 

) 

) 



·STATi·OF CALIFORNIA 

. ST A.TE LANDS COMMISSION 
T; McCARTHY, Lieuronam Govemor 

.• AYDAVIS. Controllsr 
THOMAS W. HAYES. Director of Finance 

October 8, 1992 

Mr. Dan Little 
County of Del Norte 
700 Fifth Street 
Crescent City. CA 95531 

I 
EXECUTIVE OFFICE 
1807- 13~ Str8at 
Sacramon'1· CA 86814-7187 

CHARLES tJARREN 
E.ltecutive Qfficer 

I 
i 

File Ref: SCH #92083053 
! . 

tRl iE «: IE H ' ~ 10. 
1'(4•1 0 ~ -
~vl .- iJ ~ 

I 

FL.ANNJNG 
Dear !vir. Litte: C.o..:ntv ef Oei Nnrt,: 

SUBJECf: County of Dei None's Notice of Preparation (NOP) of a draft Envirodmental 
Impact Report (EIR) for the Pacific Shores- General Plan Amendm~nt and 
Rezone (SCH 92083053) ! 

Staff of the State Lands Commission (SLC) has reviewed the subject NOP. 1 Under 
the California Environmental Quality Act (CEQA), the County is the Lead Agency and the 
SLC is a Responsible and/or Trustee Agency for any and all projects which could directly 
or indirectly affect sovereign lands and their 9cc:ompaoying Public Trust resources ?r uses. 

! 

STATE LANDS JURISDICflON ! 

The SLC has jurisdiction and authority over ~1 ungr:mted tidelands, submergeb lands. 
and the beds of navigable rivers. sloughs. lakes, etc. The SLC has an oversight responsibility 
for tide and submerged lands legislatively granted in trust to local jurisdictions !<Public 
Resources Code Section 6301). All tide and submerged lands. granted or ungrantedJ as well 
as navigable rivers, slough.c:;. etc. are impressed with the Common Law Public Tru$. 

I 

The Public Trust is a sovereign public property right held by the Stat~ or irs 
deleg;ltc:d trustee for the benefit of ::til the people. This right limir..c; the uses nf th~~e l:1nds 
to waterborne conunerce. navig:nion. fisheries. open space. recreation. or other recpgnized 
Public Trust purposes. : 

The proposed project is located adjacent to Lakes Earl and Talaw~ woich are 
sovereign lands under the jurisdiction of the SLC. Under the California Environmental 
Quality Act (CEQA), Del Norte County is the Lead Agency and the SLC is a Res*onsible 
and/or Trustee Agency for any and all projectS which directly or indirectly affect sqvereign 
lands and their accompanying public trust resources and uses. The State•s 4aim of 
jurisdiction in this area would be to the ordina.ry.high water mark in its last naturallpcation. 

j 

This action does not constitute. nor shall ir be construed as. a waiver or limitation 
of any right, title or interest by the State of California in any lands under its juris~iction.. 

' ' 



Mr. Dan Little 
October 8. 1992 
Page 2 

I 

Local governmentS in amending general plans cna build-in specific provisiorls and 
guidelines, consistent with the State's mandate, .for the planning and management of ~ublic 
trUSt lands and resources. It is important here to reemphasize that as a practical .tqatter, 
local government cannot regulate uses on sovereign lands. Designated land use n1ay be 
found unaccept:lble by the State. However, as a practical matter, the State reco~ how 
important a partner local governments could be in properly planning for these lands. 
Therefore, it makes sense for local pl01ns ro designate appropriate uses and prorecti0n for 
these lands o.s an advisory measure to project proponentS. : 

AL TE~l\IATIVE SUGGESTIONS 

' 
The following plunning approaches are suggested by the Commission staff f~r the 

local jurisdiction to use for evaluation of impacts on and to implement protection of the 
public trUSt values of sovereign lands. 1 

Land Use Element: The land use element of a general plan describes the lotation 
and a.tent of uses such as recreation, housing, commercial and open space, and specifiFs the 
population density and building intensity standards for each usc category. Therefor~, it is 
a likely element in which to set forth the overnU direction for public trust planning $ well 
as to include specific: advisory land uses on and adjacent to public tnLSt lands. ! 

In determining which uses to propose for public: trust and adjacent lands,:· local 
governmentS should perform analyses which will assist them in evaluating which cpf the 
pOtentially competing public r:rust uses is most appropriate for a particular area. ! 

A land C3pability analysis is a rational approach to develop land develo.ment 
designations that take into account environmental limitations, such as (lood plain hlzards 
and ecological impactS. A natural resource inventoey forms the basis for this land cap~ility 
analysis. The natural system characteristics should include soils, water supply and !water 
quality, vegetation. wildlife, fragile resources. scenic resources. natural hazards and energy 

-:1 bil• I av..w.a lty. . 1 

Once a land opability map is develop(!d depicting sensitive lands such as wepands 
and open space, the land use element could include an inventory of reasonably known ?ublic: 
trust lands and propose advisory land uses for those lands. Adjacent lands }\'here 
development could affect public trust values should be appropriately designated. i 

Given the critical resource issues of water quality and wildlife habitat in tbe akea of 
the Pacific Shores subdivision. it is also suggested that a site restoration altema~e be 
included along with tbe analysis suggested above. l 

) 

I .. _.,."" 

) 



Mr. Dan Uttle 
October 8, 1992 
Page 3 

In addidon to the environmentally constrained land use diagram, the general ~Ian's 
land use. element should set forth goal statements that, for e.xa.mple, demonstrafe the 
localities intent to appropriately plan for the public truSt: · 

(1) 

(2) 

(J) 

I 

Present and future generations should enjoy a hea/Jhful environment and share 
in the responsibility for preserving and enhancing of the public trust res~urces 
within the pl!1.1U'ting area. 

1 

Identified land uses shall eJ'ISUTe the long·term. protection of public trust *alues. 
I 
I 

Future developments in Pacific Shores .should be con.ristent with the sol(ereign 
interest of the State and iJs responsibility tv protect public trust resources: public 
access rights to its waterways, the use of these waterways for jishirig and 
navigation, and the protection of wildlife and its habitat, marine and the other 
resources of the area. l 

Public trust resource management policies are also suggested for inclusion ~to the 
General Plan whenever there are public trust interests: ~ 

Fishing: Facilities serving recreational fishing shall be identified and shiall be 
protected and where feasible upgraded. 

' 
Marinas and Recreational Boating: Allow new recreational commercial and rharina 
developments only to the extenr that. based upon a c:urying capacity stu~y. no 
significant negative impacts to public trust values. hum:~.n. ecological or water quality, 
will result. · 

,. ; 

Scenic Resources: The scenic resources of the public truSt lands and resourc~s shall 
be considered and protected as a r~source of public imponance. · Peqmtted 
development shall be sited and designed to protect scenic views associated with 
public t:ru.'itt lands and resources. : 

Flood Control: Flood control structures or improvements shall be consistenrjwirh a 
policy of no net loss in quality or quantity of aquatic habitat or riparian, seaso~al and 
permanent wetlands. l 

I 

' 
Levee Construction: Levee reconstruction and maintenance shall not leave a 
detrimental effect on sovereign lands :md public trust resources. Such recons*ction 
shall be consistent with a policy of no net loss in quality or quantity of a.Ft.uatic, 
riparian and se41Sonal and permanent wetlands habitat. I 



Jl ?"':' -',. 
Mr. Dan Little 
October 8, 1992 
Page4 

Public Access Provisions: Require public access to and along the sbore1line of ) 
navigable waterways in all new developments adjacent to such wateiWays. conlsistcnt 
with statutory and constitutional requirements (Government Code Sc!ction $478.1. 
et seq; Article X. Section 4 of the California Constimtion; and Sections 6210.4 and 
6210.5 of the Public Resources Code). A suggested public access plan would ~elude 
the following provisions: • 

existing and proposed future acccssways which are specified based upon! access 
needs, historic slougns and other public trust lands, specifically ide~tifying 
accessways with other trail systems including urban paths to ensure lliikages; 

I 
I 

dedic::Ltion req'J.irementS to guarantee permanent access (e.g. dedicajtion of 
fee, easement or deed restriction); : 

a maintenance and opercLtions plan specifying how accessways shall be 
maintained and operated and by what agencies; 

I 

a priority acquisition element specifying the loc:t.tion of accesswp.ys for 
acquisition by in·lieu fees; and 

accessways standards consistent with state and federal law and state s~ds 
of agencies accepting jurisdiction for such accessways. ! 

I 

Wetlands: All development shall b~ consistent with a comprehensive wetlands. 
management plan. A suggested plnn would include the following provisio~: . 

. ! 

a policy of no. net loss in quantity or quality of seasQnal and pe!,manent 
wetlands and sensitive aquatic and riparian habitat based on their e~logical 
characteristics; • 

' 

a policy oi avoidance of wetland and aquatic and riparian are~ as the 
preferred method of "mitigation"; . 

a policy. of clustering houses and other structures when approP;rinte to 

minimize or n.void impactS to habitat areas; 

when it is infeasible to avoid impacts on wetlands or wetland or i riparian 
habitat values. a policy that all proposed development shall replace! wctl~ 
and ripa.ria.n habitat values and acres lost due to development Wlth 
functionally equival~nt v;:,.lues and acres: where feasible, lost wetlan~ habitat 
values and acreage shall be replaced on the project site; and : 

i 

i 
i 

) 

-.--- -· .... _ .. ~.- .. - ... .....,.,..~ ··--=·~ . . - . . .. -



Mr. Dan Little 
OctQber 8, 1992 
PageS 

prior to project approval, where it is infeasible for a development ~ occur 
without impacting wetlands, prepare a Wetland/Riparian Mitigation Plan 
which shall be reviewed by the appropriate state and federal rF.source 
agencies: State Lands Commission, Department of Fish and Game, ~S. Fish 
and Wildlife Service. National Marine Fisheries. Army Corps of E ·neers. 
and the Environmental Protection Agency. The Mitigation Plan shall; include 
at a minimum the following information: (1) the required minimumiratio of 
acres lost to acres restored based on like habitat values; (2) identifi~tion of 
wetland linkages/corridors; (3) identification of appropriate prese&es and 
refuges; (4) identification of wetland mitigation areas, if any; (5) speqfication 
of adequate setbacks from habitat areas; and ( 6) specific monitorjng and 
maintenance requirements for· mitigation plans. 

Thank you for the opporru.olty to comment. We hope that you give th~ above 
suggestions favorable consideration. lf you have any questions. please contact me at 
916/327-4035. . 

cc: OPR 
Dwight E.. Sanders 
Mary Griggs 

Resource Planning ZJ.nd Analysis Unit ; 
Division of Environment:U Planning and Management 

.. 

I , ... .. ; 

TOTAL P.07 
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Susan Morrison 
101 Clayton Drive, Cresc:ent City CA 95531 

May9, 1999 

California Coastal Commissioners 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco. CA 94105-2219 

RE: Item No. 1·97-76. Lake Earl 

pr!~W~ 
Mll.'f 1 0 1999 

CAUFORNl•\ 
COASTAL COMMlSS\ON 

NORT\1 CO-'Sl A.REA. 
! 
! 
l 
I 

Dear Coastal Commissioners: ! 
i 

I am Del Notte County resident and a land-owner in. the I..ake Earl wildlife lagoon areJ. I 
am writing to express my concern over the proposal to allow breaching of the Lake at I 
lower than eight foot levels. I understand that there is a proposal before the Commissipn 
at this time to allow breaching at low levels and believe it both poorly thought out and; 
unsupported by scientific evidence. I 

i 
! 

T understand that the Pacific Shores developers support an unnarurally low lake level I 
because it would allow for potential development oflots that arc now primarily wetla$. 
While this is a logical position for a developer to take, I believe that the developer's l 
position should not drive t~e process of making a thoughtful and informed decision th.t 
will drastically impact one of the largest and possibly most important coastal lagoons ijn 
all of California. i 

i 
i 

I support the current policy ofthe Department ofFish and Game and the Coastal i 
Commission staff not to allow breaching of the lake bc1ow eight feet. As a local rcsictfnt 
who visits the lake nearly every evening, I am wen aware of the impact that breachinSj. 
has on the lake itself. the wildlife that depend upon it and the surrounding environm~. 
When the lake is breached, even at the eight-foot level, much of the lake I see each day is 
turned into mud flats and the visible wildJife nearly disappears. While breaching of~ 
lake at four feet will add to the development potential of P~ific Shores it wi I I have a 1 
significant negative impact for lhosc like myself who alre-cldy own property in other lafce 
edge areas. In the Vipond Drive area, for example, breaching of the lake turns a relato/e 
vibrc.Ult bird sanctuary into a mud flat nearly devoid oflife. 1 

i 
1, therefore, support a policy of setting the highest lalce level possible as a way of I 
maintaining the maximum wetland edge. This policy should remain in effecl unless j 
ample scientific evidence is developed documenting that no significant environmental! 

I 

! 
J 

TnTAI_ P.0~ 



From: Howard Croy <hncpac@northcoast.com> 

Date: Sunday, May 09, 1999 7:33PM 
Subject Lake Earl a mud puddle? 

. . -. .. 

Dear People, 
We are writing as concerned citizens about the proposed plan for the 
future of Lake Earl in Del Norte County. Lake Earl is a beautiful local 
and national treasure that constitutes a wonderful lake, game preserve 
and natural wetlands habitat here in far northern California. To breach 
the lake into the ocean at levels of 8 feet or less is foolish and self 
serving for a few private property owners that hope to prophet from 
micro-managing the lakes leveL 
We support the highest lake levels possible as that is the most 
natural, the most scenic and provides for the greatest circumference of 
the lake. This provides the most available wetlands habitat for local 
and migrating bird life, and amphibians. 
The state of California has shamefully lost or sold off over 90% of its 
natural wetlands. Lake Earl MUST be preserved if future generations are 
to have any shadow of the wildlife experiences that were once a cultural 
part of being a Californian. 
I advocate no human breaching of the lake until further studies show 
some ecological or wildlife benefit to human intervention. 
I have lived by Lake Earl for three years now and without fail the 
higher the water level is the more active the wildlife is in every 
season. Last year the Blue Herons numbered in the tens of pairs where 
only a few. isolated ones were before. At all levels of the food chain 
from frogs to eagles the lake is more productive and more beautiful with 
each foot of rise in the water level. 
Please do the right thing. Resist the temptation to give in before the 
constant pressure of development and preserve some small part of the 
Golden state as it was when our ancestors fell in love with it so long 
ago. 

Sincerely, 

Howard N. Croy & Kalani M. Baker 

Page 1 of l 
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FOCUS ON NATURE 
P.O. Box 156 

Smith River, California 95567 
707-487-2112 
calla@wave.net 

To: Commissioners. The Coastal Commission 
Attn: Bob Merrill 
Fax: 415-904-5400 

Re: Urgent/May 14th Meeting -Item# 1-97-76 

Dear Commissioners: 

We are writing you as professional nature photographers and owners of a 
nature based guiding service and interpretive business in Del Norte county. 
Our business is one of a number of new and growing businesses in the area that 
depend on a stable and sustainable natural resource base. Our clients rely on 
us to provide quality excursions into areas where they can experience wildness, 
as well as view and photograph unusual and abundant species of birds and wildlife. 

We are shocked to learn that Pacific Shores Development Corporation is once 
again attempting to have Lake Earl breached at lower levels than the Commission's 
and California Fish and Game's current policy and practice. Since the mid-1980's, with 
California Fish and Game's supervision, and consistently higher levels in the lagoon, 
Lake Earl has increased it's marshy areas and shoreline. This increase has provided 
a rich habitat for amphibians, nesting birds and migrating waterfowl. Even bald eagles 
and peregrine falcons have returned after years of absence. 

We are gravely concerned that the Commission would even·entertain a change 
in the existing practice of maintaining California's largest coastal lagoon at the current 
8 foot winter level. Lowering the lake's level would produce disastrous results not 
only for the wildlife that depends on its habitat but also for a new and growing business 
sector in our county. Please protect this already fragile natural system. 

Sincerely. 

~) L~. 
~~ . //_ 

::L.:_tc.k- ~ ~ 
Susan Calla and Rick Hiser 

J 

) 
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California Coastal Commission 
RE: ITEMNO.l-97-76, LAKE EARL 

URGENT!May 14tb Meeting/ATTN. Bob Merrill 

May9, 1999 
Dear Commissioners: 

Flight Feathers Wild Bird Rescue 
Representative: Pat Grady 

P.O. Box 1004 
Crescent City, CA 95531 

707-464~5942 

I am writing in support of the Coastal Commission Staff recommendation and theCA 
Fish & Game policy to breach Lakes Earl!Tolowa at 8 feet (except on Feb 15th iflevels 
have reached 5 feet). I support the present breaching policy. · 

I stroniiY object to the attempt by Pacific Shores developers to have the present policy 
changed to a breach 1evel of 4 feet. Lakes Earlrfolowa are California's most important 
coastal lagoon. and are the primary detenninant for the health of the surrounding 
wetlands. Our state has already lost more than 91% of our wetlandsto even consider 
sacrificing this habitat jewel for the sake of 1500 residential lots is unconscionable, in my 
opinion as a local seabird and shorebird rehabber. 

Every year I work with the Northcoast Marine Mammal Center and All Creatures Animal 
Hospital & Bird Clinic as we endeavor to save numerous starving birds. I would fear to 
e$timate the number of established and migrating birds that would dte as a direct result of 
the irreparable loss of habitat a 4 foot breach level would mean. It would be 'statistically 
significant,' I am certain of that. Birds have to eat, or they die. First they sicken. and then 
they die. 

Lake Earl is home to one of only sixteen coloni~s of Western grebes in the entire state. 
Many die each winter.f1ighl Feathers treats m()tt: grebes than any other seabird species. 
They do poorly in captivity and are very difficult to rehab. as our mortality stats reflect. 
You are the ones who'll determine the future ability of their wild habitat to feed and 
shelter this colony. 

Shorebirds migrate up to 2,000 miles in 2-3 days. Stopover feeding sitesnot merely 
'resting' sites such as Lakes Earlffolowa are almost nonexistent these days. The lagoon, 
along with its highly productive wetland edge, comprise crucial habitat on a major 
flyway. lfyou had to fly several thousand miles, wouldn't you appreciate a bite to eat 
along the way? 

The inevitable overcrowding of an already overburdened resting/feeding site would lead 
to even more (and more devastating) starvation and outbreaks of disease. The recent 
avian cholera epidemic at Lake Earl (with a loss of approximately 5,000 of the 
population of 13.00 birds} closely followed bres-ching of the benn at the 8 foot level. 
While any direct link between the breaching and the epidemic is a subject of heated 
debate. additional significant shrinking of available habitat should be avoided at all costs. 
Please be guided by your Commission's staff recommendation! 

An additional note: I work with representatives of the federally recognized Elk Valley 
Rancheria on a daily basis. The R.ancheria does much to benefit the human community of 
Del Norte county. while supporting sound environmental policy by continuing to 
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recommend the 8 foot breach level. Totowa Nation is not federally recognized, represents 
only 4% of Del Norte county Totowa.. and their position has been subject to influence by 
Pacific Shores developers. 

This vital estuarine lagoon should be protected for future· generations of £ill species. 
Please add Flight Feathers Wild Bird Rescue to your list oflocaJ organizations that 
support the Coastal Commission Staff recommendation and theCA Fish & Game policy 
to breach Lakes Earl/I'olowa at 8 feet (except on Feb 151h if levels have reached 5 feet). 
Do not allow Pacific Shores to detennine the fate of this area. Their only goal in 
changing the breach height is to ensure destruction of the surrounding wetlands so they 
will not have to act in accordance with existing ·legal protections for wetlands habitat. 

Thank you for your time and consideration. Pat Grady for Flight Feathers Wild Bird 
Rescue 

) 
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Dear Commissioner s 
MAY 0 '7 1999 

,. .·, 
• ' 4 ,-· 

there 1§. a dirty little secret behind the flooding of Lake Earl azngt~Ti\1~fi{~jlSSii.__)'·._, 
Norte county. 

Have you ever wondered why the Department of fish and Game would let the second 
most valuable lagoon eco-system on the North Coast be destroyed by purposeful mis
management? 

Why would the DFG flood out the lakes by design when as a natural resource protection 
agency they knew they were killing off the old lake shore trees, miles of very valuable 
riparian habitat, the food chain for raptors and other wildlife, the spawning cycles for ocean 
trout and several species of salmon, the feeding area for migrating geese, and the 
elimination of the endangered goby fish? 

Why would they cause flooding of County roads, inundate farm land, stop up residences 
septic systems, poison the drinking water aquifers, and contaminate the lake water with 
toxins from county dumps contiguous with extreme high water levels? 

Why cause flood waters to rise to the point of creating serious health hazards for the people 
of Del Norte county? 

Why silt up lake Tolawa to where it will be nothing but a mosquito haven mud flat? 

The reason Herb Pierce has been flooding the country side is to force out the private 
property owners around the lakes. The DFG went to the State legislators in 1972 and got 8 
million dollars to buy out the property owners around the lakes. The DFG didn't know that 
the lakes were privately owned and so had to spend millions buying up lake bottom and 
didn't have enough left over to buy out the other owners. 

Banky Curtis came up with the plan to force out the property owners by changing the way 
the lakes have always been managed. that is, by not letting the county or the property 
owners open up the sand bar that controlled flooding and fet salmon in to spawn, thereby 
flooding everything around the lakes to such an extent that people could not get permission 
to build on their land so would abandon the land or give it to the state. 

Banky Curtis put Herb Pierce in charge of this plan to flood out the property owners. That's 
why you'll hear Herb curse those "God dammed bunch of drunk Indians", and Banky Curtis 
keep proclaiming that the DFG is only looking out for the wild life. ( that they happen to be 
destroying) 

the most valuable piece of land at the lakes is the park and recreation land owned by the 
Pacific Shores Property Owners Association at the "Narrows" between Lake Earl and Lake 
Tolawa, which also happens to be owned top and lake bottom by the Association. Curtis 
and Pierce is especially incensed that they can't get a hold of this land and therefore want to 
keep it continuously flooded. 

Curtis's plan was to keep pressure upon the land owners by the continuous flooding. He 
doesn't care anything about health hazards( look what he did to the people of Portola when 
he poisoned their lake that furnished them their drinking water) R. E C . . . 

Sooth cEIVED 
· oast Reg.=,·.;~ 

MAY 5 1999 

COAS CALIFORNiA TAl_ ('(),!,A) u.~ _ 



Now hold onto your bonnet, here comes the very dirty little secret as to the.!BL 
reason all this devastation Is being forced upon the property owners and the 
County of Del Norte. 

The Curtis plan was for a giant Coastal Wildlife area from the Smith River all the way down 
to just north of Crescent City, with the Pacific Shores Subdivision area set aside for a 
Camper Ground Recreational Park. The roads already in place would make for a perfect 
camp ground set up. 

The DFG could lease this Camper Ground Recreational Park out to a company and make 
income for the DFG supposedly in order to do good environmental work that the State 
didn't have the money to do or wasn't interested in doing. 

The very substantial rumor has it that Banky Curtjs. Herb Pierce. a money man, and a 
permit manager from the U.S. Army Corps of Engineers by the name of Bob Smith is the 
.a.cr.ua1. Company that would get the Camper Ground contract. 

This wouldn't be the first time people in a position of power arraigned a sweet deal for 
themselves upon retirement. 

Just keep in mind, why would these people mis-manage this lagoon system so ineptly? 
Why would they continue to maintain their innocent reasons for flooding when the evidence 
is so overwhelming of the destruction to the eco-system they're supposed to protect? 

Please don't let Curtis and Pierce continue to ruin our lakes. 

When the lakes were managed by the County, the property owners and the Native 
Americans at the historical level of 4 foot msl, the lakes were beautiful, vibrant, viable, and 
full of wonderful wildlife. 

We, the property owners, County taxpayers, and interested citizens of the state would 
take more pride in, and take better care of this lagoon system than the DFG, the State Parks 
or any other Government agency. 

Please vote to keep the lakes at their historical level ( Historical in that even the Native 
Americans long before settlers arrived, kept the lakes at the 4 foot level, perhaps to let the 
salmon in to spawn). 

My Warmest Regards, 

) 

) 
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May7, 1999 l 
.. , 

' Commissioners 
·The California Goastal Commis$ion· 

Re:·ltem No. 1-97-76, L..ak.e Ear1 Coastal Lagoon. ~ 
· Wa SyppQI1 the CQ~Jtal Qomm. Staff Rpcommendation 

· . .and Fish & Game 'Policies for Lako Ealj1 · ·! · 
i 
I 

Dear COmmissioners: r 
• i . ' 

t • ~ 

The Friends of Oei.Nort~ is a'25 year old comm~nny-bSsed · 1 •. 

nonprofit, supported by memberships, donations Bnd volunte~ 
time. · I ;. 

. . . ..1 
'!f'/e must admit that we have read nearly every word in this . ! 
.enormous package sutm,\itted to you, just to see if there was : J 
anything new, or, of iJ1'!port. being introduced by the Pacific Sh~res 
developers. Since you have been puniShed with so .much 1 

pape~rk; we will be bri9f. 
I 

Although the developers have introd~ced a• few n'ew angles. nothing. 
. ... ' ... 

has changed. The con~ed and strained ·arguments.of pai9 = · · 
expertS and attorneys fall.into the usual pattern. The usu~ pa m . 
is to use isolated facts, half-truthS and outright misrepresentati s 
iA an attempt to weave you a web of ¢onfusion and uncertain1.)1. : . . . ! 

• I 

Pacific Sbores bas No P[OJeg ! . 
I • 

The •pacific Sh~· dunes and wetlands area was purchasedi by · 
southetn California develope~ 35 ·years ago. and there is still ~o · ·., 

· project. The land ·sat for 16 -17 years -and no Pmiect was' I · 
grpposed - before Reb r.. ~erne be,gan to purcbase ·land arollOd the 
Lake, which first OCCUrred in Qec;ember, 19/9. In more recent I . 
·years, the develOpers have rejec:ted one draft environmental iJTipad 
review eonducted by a Eureka firm,. because it ind!C&ted, besiqatly, 
thatlhere cOUld be no project. There is still no ~mpleted i 
environmental review. no proposal, and no project. · - ! 

! • 

Rebuttal of PrimaJY Pacific §bores Argument. . . j 

. After- ~ny· pages the central strategy.of th~ Pacific Shores 1 
developers (PS) ~merges: they wish you to believe ~at the 1 

prehistoriC. as weJI ~· historic; records show tbe Lake has a~ys 
been breached at four feel Therefore Fish & Game is poing l · 
. SQmething unnatural. . . . . • . t 

. ' 
I . 

·' 

I 
t -,, 
I . 

I. 
. i 
I . 

• 
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Friends of Del Norte, May 7", to Coastal Commission 
Page2 

I 
I -

The evidence PS relies upon, however, is so scanty as to be downright embarrassing for~~ em; see theil_ ) 
timeline attached to Wakefield's letter. For prehistory, they would have you take the word of the Tolowa-
Nation. For recorded history, the word of one immigrant family descendent. James Mclau hlin. This is 
embarra~ing for PS because one doesn't have to go far to find evidence which directly co~tradicts 
these cla1ms. 1 

1 

First of all, the Tolowa Nation is an unrecognized family group of perhaps 40 people; their dtaims ate 
discredited by the other 900, recognized Tolowa. The key is that because the Totowa Nat~· n is 
unrecognized, they have no land base. One wonders what they have at stake here in tyin their fate to 
PS. The rumor we have heard from some of the other 900 Tolowa is that PS developers h ve promised 
the Tolowa Nation the land base they seek. · ' 

Second, even Mr. McLaughlin's Jetter contradicts itself, making it very poor evidence indeect Newspaper 
clippings compiled by the Del Norte County Historical Society track the history of the Lake 'tarting in 
1855, and represent at least a more complete record. This record describes the Lake as ~If-breaching 
in 1855 and 1856 entries, right on the first page. It also goes on to mention various times ilp the last 
nearly 150 years when the Lake has alternately been very high and very low. Clearly therej is ample 
evidence to refute PS' absurd claim that the Lake has consistently been breached at four ~t. 

(Needless to say, these newspaper reports also challenge Ward Stover's computations tha~ the lagoon 
never self-breached, and is really a lake not a coastal lagoon. He is merely speculating wit~ numbers, 
while the newspaper record presumably reflects actual events.) ! 

! 
I 

Rebuttal of S9condary Pacific Sborea AQIYmtntl 1 
I 

i 

The secondary tactic which Pacific Shores tries to take is to throw out issues about damage from higher 
water levelS to aelacted endangered species. For example, they would have you believe t Aleutian 
Geese have been driven away from. the Lake by higher water and onto private ranchlands. The top 
Aleutian Goose expert in the world, Or. Paul Springer, will tell you, however, that the geese began to 
move to private ranchlands four years before Lake levels began to rise, §i'im.l;l~~IWiiilli~MRJDmt 
the highlY fertiljzed and dosely crmmed •gourmet grass• cultivated by ranchers for their cqWS, This is 
but one illustration of the half-truths that paid PS' experts have woven to confuse you. l 
The Silverspot Butterfly is another such example. Lauck, another paid PS expert weaves ~ tale of the 
impending destruction of the butterfly. Yet he deceptively foCuses on only one small. very low-lying area 
where damage may indeed be occurring, and ignores the extensive documented butterfly h&bitat that 
occurs throughout the entire PS property. Throughout this other, much larger area, the imdacts on the 
butterfly are not at all dear, and in fad there are indications that higher water levels may ~ assisting 
butterfly habitat. i 

I 
I 

We urge you to dismiss these concocted and desperate claims. Thank you very much for all the time 
and consideration that you have invested in protecting one of our nation·s most precious a~ valuable 
coastal lagoons, 

sincerely c;zs-~ .u6 "A..:. ~ ) 
Jcseph ~~ p~""'f""' 
The Friends of Del Norte County 

TOTAL P.03 
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Box 1496, Carmel, CA 93921 · 831/624·6600 

Ca1ifornia Coastal Commission April 23 1999 

Endangered S}Jccics and W ctlands I .. oss 

Re: Project to Breach l,ake F:arl!Lake Talawa in Del Norte County Would Cause 
lnum.m.sc Adv\.~rsc Impacts on .t.:nvu·oruncntally Scn.o;itiv"~ Habitat Areas lncludin~ lar~ 

areas of Wetlands and Thousands of Acres of Officially I,isted Species Habitat and 
Could Set a Lat·~c Harmful Pt·c\.:cdcnt. 

Dear Commissioners; 

Tlus letter is intended to respecUully object to the project to breach the saud barrier 
between J,akc Earl/I.akc Talawa,justnmth ofCrosccntC1ty, and the Pacitic Ocean. 

While m1r {1rgani7.ation docs nt">t often concern itself with activities in Del Nt1rtc County~ 
we are strongly concerned that tlus project could set a very harmful statewide precedent tltat 
would hannfully impact Coastal Act wetlands protection and the protection of endangered 
species and their habitat i.n our immediate vicinity including tlte lagoons at. the Cannel and 
Salinas Rivers by setting a bad precedent. We arc taking this project very sctiously.-- · 

We asked the Dept of .Fish and Game to prepare CEQA enviromuental review. but it did 
not occur. In addition the ACtiE permit expired in 1997 and thoro is no NEPA analysis t1r a 
formal Biological Opinion for the staggering number of listed species that almost certainly 
w,1uld he adversely atlcctcd by the proposed project. 

INTRODUCTION 
This pruject would substantially adversely impact thousauds of acres of Wetlw1ds 

(ack-nowledged by your staff rcpmt as ESTIA pg 11, Section 4.3.1.1) and IIab1tat t4)1' some 
14 federally pr<..llecled species including; Bald Eagles. Peregrine Falcons. Bwwn Pelicw1s. 
Steel head. Kit1g Salmon, Coho, Tidewater gobics. Sno"'Y plovers and more. 

MWly individuals of listed species will be killed by tlus project and mauy hundreds. if not 
thousands ~1f acres of their habitat will be d1rcctly lt1St and hanncd by the pn.1jcct. 

This directly c~.1ntlicts with the Coastal Act's Environmentally Sensitive Habitat Area CESTTA) 
protection. 

While the Fish and Game Department's Coastal application to raise the lake height frum 4 
teet to & teet bcti.)rC breaching may be in the tight direction, the failure to complete CEQ/\ & 
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l 

~PA review is evidence that all potential signit1cant impacts have not ixx..'tl identit1cd~ 
mitigated or noticed for public review. 

Futthcr there is no analysis of a No-project alternative which we CXJlCCt to suppt)tt. The 
No-Project alternative would allow the Lakes to breach naturally at 12 feet above sea level 
instead c.)fthc 8 toot requested by the applicant. 

TTTIS IS NOT AN EMERGENCY, IT IS REPETITJVli: EVASION 
'!his recurring project has persistently asked lor Emergency Permits since 1987. 

No possible stretch of the rational imagination can support the claim that twelve years of 
Coastal Act & CI::QA a voidance is an emergency. ln our -opinion tl1is is a habitual pattem and 
practice of evading environmental review of knovvn adverse environmental impacts. 

PROBABLE ENDANGERED SPECIES ACT VIOLATION 
*** Your staJ.I report notes "Over 14 federally threatened, endangered, or candidate species 
of plants and animals arc k'llovvn to occur at T .akc Earl." 

As evidenced from the Biological Evaluation in your March l)acket (Note: That is 1wt a. 
FWS or NMFS ni(.'llogical Opinion), there arc clearly potential significant impacts ()tl 
endaugered species and their habitats. The dramatic number of populations of endangered 
species that could llC affected by this pmjcct is jaw-dropping: nald Eagles. Pctcgrinc 
.Falcons, Brown Pelicans, Steelhead, King Salmon. Cohu. Tidewater gobies. Snowy plovers 
and on and on and on and on ... 

*** This aquatic area is nothing less than an endangered species treasure spot with an 
"annual avl~rage of nearly 3 million (three million) water-assuciated bird-days u.~e ... " 

It is hard to imagine how breaching the lakes would not be a. violation of both Federal and 
State Bndangcrcd Species Acts. As we understand the two acts, Agencies who give 
approvals are not immune from J::SA penalties and they cwmol contract out their liability. 

Sl)mconc, presumably the applicant, may need to obtain an incidental take permit bctorc 
auy action is taken. 

·ENDANGERED SPECIES TAKJ:: 
The staff report notes "breaching of the lagoon causes [the endangered Tidewater] gobics 

to be stranded," (pg 13) then places a. condition on the activity in vain hopes of mitigating 
direct take of an Endangered Species. 

Sadly. as we know all too well, Coastal Co1mnission staff only has resources to enforce 
the most outrageous violations of condition non-compliance. 

The staff report ah;o notes "approximately llne thousand birds including cools and ducks 
died after being caught in the ntrbulent flows." 

The .Federally listed as Threatened Aleutian Canada Goose and the federally listed as 
Bndangcred nrown Pelican arc both at high risk of death from being caught in the breach's 
turbulent flows. 

) 

) 
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WETIANOIIARM 
Your staff report points oul that US·Fish & Wildlife Service stated: Lak(~ .Earl and Lakl~ 

Talawa are .. one of the most unique and va1uah1e wetland comnlexes in California." 

J\t a 12 feet water level the lakes and lagoon ec.wcrs some 7 tf) 8 square miles ( 4800 
acres). For refereuce a square mile is 640 acres. In our estimate allowing breaching would 
temporarily lose and substantially hann several thc:msand acres of wetlands. 

Wetlands and listed species habitats arc both Environmentally Sensitive Habitat Areas 
(.CSHA) w1der the Coastal Act. 

PRC 30107.5. "l!.nvimnmemally .'iensirive area" means any area in which plant or 
anima/life or their hahitat.tt are either rare or especially valuable because of their 
special nature or role in an ecosystem and which could be easily disturbed or degraded 
h)' human activitie.<ii and development.">. 

Env1mnmcntally Sensitive Habitat areas arc highly pn1tcctcd by the Coastal Act. 

PRC 30240. (a) J::;,rrvironmentally sensitive htlbital areas shall be protected against any 
si.t,'11(/icanl dismplion qf habitat values, and only uses dependent on those resources 
shall b(! allowed within those areas. 

Even if the Applicant successfully argues that this project is dependent on those resources, 
it is clear the habitats will not be protected against significant disrttption of habitat 
,.•al.Jte.f. 

NATURAJ,v. FORCED BREACHING 
Please do not be mislead that natural breaching ·will be more environmentally disruptive. 

Ofteu the sandbar may uol breach al all wheu the lakes are allowed lo fill11aturally. Allowing 
natural breaching will best protect these valuable and sensitive Coastal Resources. 

SUMMARY 
Allowing .natural breachiug (the 12 foot water level11o-prqjecl) does not require your 

appmval tor a Cl')astal Development Pcm1it, while breaching by the applicant."> docs. 

We respectfully urge this Commission to invalidate the pmjcct's Coastal Dcvcl"1pmcnt 
Permit for its certain adverse impacts on .Cnvirorunentally Sensitive Habitat Areas including 
wetlands and threatened bird and fish habitat which arc strongly protected by the Coastal 
Act. 

Thank you sincerely, 

David Dihv(.lrth, Co-Chair 831/624-6500 
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FOCUS ON NATURE 
P.O. Box 156 

Smith River, California 95567 
707-487-2112 
calla@wave.net 

To: Commissioners, The Coastal Commission 
Attn: Bob Merrill 
Fax: 415-904-5400 

Re: Urgent/May 14th Meeting -Item# 1-87·76 

Dear Commissioners: 

~UWif!ID 
MAY 0 71999 

CAU~ORNi.. 
COASTAl COMMISSION 
NOll'H COAIJ AlicrA 

We are writing you as protenionat natura photographers and owners of a 
natura based guiding service and interpretive buslnoss in Del Norte county. 
Our buainesa is one of a number of new and growing businesses in the area that 
depend on a stable and sustainable natural resource base. Our clientt rely on 
us to provide quality excursions into areas where they can experience wildness, 
as well as view and photograph unusual and abundant species of birds and wildlife. 

We are shoCked to team that Pacific Shores Development Corporation is once 
again attempting to have Lake Earl breached at tower levels than the Commission's 
and CalifOrnia Fish and Game's currant policy and practice. Since the mid-1980's, with 
CaUfomia Fish and Game's supervision, and consistently higher levels in the lagoon, 
Lake Earl has increased it's marshy areas and shoreline. This increase has provided 
a rich habitat for amphibians, nesting birds and migrating waterfowl. Even bald eagles 
and peregrine falcons have returned after years of absence. 

We are gravely concerned that the Commission would even entertain a change 
in the existing practice of maintaining California's largest coastal lagoon at the current 
8 foot winter level. Lowering the lake's level woutd produce disastrous results not 
only for the wildlife that depends on its habitat but also for a new and growing business 
sector in our county. Plaaae protect this already fragile natural system. · 

Sincerely, 

·LZ, ~, 
~ :12_t~ t.4s~ 

Susan Calla and Rick Hiser 

) 



May 10, 1999 

California Coastal Commission 
North Coast Area 
45 Fremont, Suite 2000 
San Francisco, CA 94105-2219 

Dear Coastal Commission, 

~: 1999 

. · .. · -,_ ........ 
'-.- '--·'I t •· ' · •. 

It has been some time since I first addressed you in person and wrote you a letter September II, 
1996. At that time I mentioned " ... had Germany won the war, etc ... " in trying to get you 
and the Department of Fish and Game, to stop flooding my families ancestral, prehistorical 
villages, cemeteries and the disturbance of mass graves (during the genocide times of the 
early pioneers). 

After watching the procedures of the Department ofFish and Game, the U.S. Army Corp of 
Engineers and you take care of business for our family, as lineal descendants and Tolowa 
Nations concerns for its citizens, in the village of Etchulet; it is a pathetic business, isn't it? 

We American Indians are continually left out of the procedure, by you, the Department ofFish 
and Game, and Michael Lamprecht of the US Army Corp of Engineers. Apparently, big 
brother and his learned ways is the only way, as us lineal descendants and citizens of 
Tolowa Nation get continually ignored. 

I want it to be a matter of record that I oppose the current practices of the Department of 
Fish and Game, the U.S. Army Corp of Engineers, as well as the sympathetic Coastal 
Commission, who actually let us "Indians" address them. 

But I am totally disillusioned with the affair, dig up my grandmother and grandfathers bones, 
dig up my Uncle Saxes Jim and Aunt "Blind" Polly, dig up the mass graves to show how the 
honorable citizens of the United States treated the "first people." 

Show how your society continues to produce children from the "Clan of the Blood-stained 
Hands." The mighty Department of Fish and Games and Ducks Unlimited can hunt their 
introduced birds in the "Endangered Wetlands;" while filling their pockets of artifacts, that 
have floated to the surface from "flooded" wetlands. 

Teach your "Clan of the Bloodstained Hands," that you have not honored one treaty, will 
produce no honor and that you won the war; just tell those ••Indians to go away, that you 
know what's best. 

The People are endangered too, 
----.... • .r 

('- _ _:;7{ ,:· /-l( ~/<~) ::r -~~.(__ ' 
Junie Mattice 

1
--' 2675 El Paso Way, #222, Chico, CA 95973 

cc: Tolowa Nation, ghdc4716, etchulet, nativepeoples 



May 10, 1999 

California Coastal Commission 
North Coast Area 
45 Fremont, Suite 2000 
San Francisco, CA 94105-2219 

Dear Coastal Commission, 

It has been some time since I first addressed you in person and wrote you a letter September 1 I, 
1996. At that time I mentioned" ... had Germany won the war, etc ... " in trying to get you 
and the Department of Fish and Game, to stop flooding my families ancestral, prehistorical 
villages, cemeteries and the disturbance of mass graves (during the genocide times of the 
early pioneers). 

After watching the procedures of the Department offish and Game, the U.S. Army Corp of 
Engineers and you take care of business for our family, as lineal descendants and Totowa 
Nations concerns for its citizens, in the village ofEtchulet; it is a pathetic business, isn't it? 

We American Indians are continually left out of the procedure, by you, the Department ofFish 
and Game, and Michael Lamprecht of the US Army Corp of Engineers. Apparently, big 
brother and his learned ways is the only way, as us lineal descendants and citizens of 
Tolowa Nation get continually ignored. 

I want it to be a matter of record that I oppose the current practices of the Department of 
Fish and Game, the U.S. Army Corp of Engineers, as welJ as the sympathetic Coastal 
Commission, who actually let us "Indians" address them. 

But I am totally disillusioned with the affair, dig up my grandmother and grandfathers bones, 
dig up my Uncle Saxes Jim and Aunt "Blind" Polly, dig up the mass graves to show how the 
honorable citizens of the United States treated the "first people." 

Show how your society continues to produce children from the "Clan of the Blood-stained 
Hands." The mighty Department of Fish and Games and Ducks Unlimited can hunt their 
introduced birds in the "Endangered Wetlands;" while filling their pockets of artifacts, that 
have floated to the surface from "flooded" wetlands. 

Teach your "Clan of the Bloodstained Hands," that you have not honored one treaty, will 
produce no honor and that you won the war; just tell those ••Indians to go away, that you 
know what's best. 

The People are endangered too, 

., - _ .- )·;..7 -/z· .f-

----~::tu..c.-L ?')/.d--. _ -<---C-<-
Junie Mattice 
2675 EJ Paso Way, #222, Chico, CA 95973 
cc: Tolowa Nation, ghdc4716, etchulet, nativepeoples 

) 

) 



May 10, 1999 

California Coastal Commission 
North Coast Area 
45 Fremont, Suite 2000 
San Francisco, CA 94105-2219 

Dear Coastal Commission, 

It has been some time since I first addressed you in person and wrote you a letter September 11, 
1996. At that time I mentioned" ... had Germany won the war, etc ... " in trying to get you 
and the Department of Fish and Game, to stop flooding my families ancestral, prehistorical 
villages, cemeteries and the disturbance of mass graves (during the genocide times of the 
early pioneers). 

After watching the procedures of the Department offish and Game, the U.S. Army Corp of 
Engineers and you take care of business for our family, as lineal descendants and Tolowa 
Nations concerns for its citizens, in the village of Etchulet; it is a pathetic business, isn't it? 

We American Indians are continually left out of the procedure, by you, the Department ofFish 
and Game, and Michael. Lamprecht of the US Army Corp of Engineers. Apparently, big 
brother and his learned ways is the only way, as us lineal descendants and citizens of 
Tolowa Nation get continually ignored. 

I want it to be a matter of record that I oppose the current practices of the Department of 
Fish and Game, the U.S. Anny Corp of Engineers, as well as the sympathetic Coastal 
Commission, who actually let us "Indians" address them. 

But I am totally disillusioned with the affair, dig up my grandmother and grandfathers bones, 
dig up my Uncle Saxes Jim and Aunt "Blind" Polly, dig up the mass graves to show how the 
honorable citizens ofthe United States treated the "first people." 

Show how your society continues to produce children from the "Clan of the Blood-stained 
Hands." The mighty Department of Fish and Games and Ducks Unlimited can hunt their 
introduced birds in the ''Endangered Wetlands;" while filling their pockets of artifacts, that 
have floated to the surface from "flooded" wetlands. 

Teach your "Clan of the Bloodstained Hands," that you have not honored one treaty, will 
produce no honor and that you won the war; just tell those ~'Indians to go away, that you 
know whaf s best. 

The People are endangered too, 
/} J l _..-;-'"-

/1/. -f ., / t: I / ~- t_' .? .··:."'· ,_. t..-c.., .... . ,;-/ / , . ' -··C·C--L-

Junie Mattice 
2675 El Paso Way, #222, Chico, CA 95973 
cc: Tolowa Nation, ghdc4716, etchulet, nativepeoples 



May 10, 1999 

California Coastal Commission 
North Coast Area 
45 Fremont, Suite 2000 
San Francisco, CA 94105-2219 

Dear Coastal Commission, 

It has been some time since I first addressed you in person and wrote you a letter September 11, 
1996. At that time I mentioned" ... had Gennany won the war, etc ... " in trying to get you 
and the Department of Fish and Game, to stop flooding my families ancestral, prehistorical 
villages, cemeteries and the disturbance of mass graves (during the genocide times of the 
early pioneers). 

After watching the procedures of the Department offish and Game, the U.S. Anny Corp of 
Engineers and you take care of business for our family, as lineal descendants and Tolowa 
Nations concerns for its citizens, in the village ofEtchulet; it is a pathetic business, isn't it? 

We American Indians are continually left out of the procedure, by you, the Department ofFish 
and Game, and Michael Lamprecht of the US Army Corp of Engineers. Apparently, big 
brother and his learned ways is the only way, as us lineal descendants and citizens of 
Tolowa Nation get continually ignored. 

I want it to be a matter of record that I oppose the current practices of the Department of 
Fish and Game, the U.S. Anny Corp of Engineers, as well as the sympathetic Coastal 
Commission, who actually let us "Indians" address them. 

But I am totally disillusioned with the affair, dig up my grandmother and grandfathers bones, 
dig up my Uncle Saxes Jim and Aunt "Blind" Polly, dig up the mass graves to show how the 
honorable citizens of the United States treated the "first people." 

Show.how your society continues to produce children from the "Clan of the Blood-stained 
Hands." The mighty Department of Fish and Games and Ducks Unlimited can hunt their 
introduced birds in the "Endangered Wetlands;" while filling their pockets of artifacts, that 
have floated to the surface from "flooded" wetlands. 

Teach your ''Clan of the Bloodstained Hands," that you have not honored one treaty, will 
produce no honor and that you won the war; just tell those "Indians to go away, that you 
know what's best. 

The People are endangered too, 
: 7 ·- -, ) 

· ' . . .. ..- ' t / ., I ··· 1 , / " ' /.v(_/· ' .. ·· f_/~ ~ 
··-·- v . v' <.--"- ~/ / <' /t. ~· ... ·t:..-c:-.L 

Junie Mattice 
2675 EI Paso Way, #222, Chico, CA 95973 
cc: Tolowa Nation, ghdc4716, etchulet, nativepeoples 

) 

) 



May 10, 1999 

California Coastal Commission 
North Coast Area 
45 Fremont, Suite 2000 
San Francisco, CA 94105-1219 

Dear Coastal Commission, 

It has been some time since I first addressed you in person and \\TOte you a Jetter September 11, 
1996. At that time I mentioned " ... had Germany won the war, etc ... " in trying to get you 
and the Department of Fish and Game, to stop flooding my families ancestral, prehistorical 
villages, cemeteries and the disturbance of mass graves (during the genocide times of the 
early pioneers). 

After watching the procedures of the Department of Fish and Game, the U.S. Anny Corp of 
Engineers and you take care of business for our family, as lineal descendants and Tolowa 
Nations concerns for its citizens, in the village ofEtchulet~ it is a pathetic business, isn't it? 

We American Indians are continuaHy left out of the procedure, by you, the Department ofFish 
and Game, and Michael Lamprecht of the US Army Corp of Engineers. Apparently, big 
brother and his learned ways is the only way, as us lineal descendants and citizens of 
Totowa Nation get continually ignored. 

I want it to be a matter of record that I oppose the current practices of the Department of 
Fish and Game, the U.S. Anny Corp of Engineers, as well as the sympathetic Coastal 
Commission, who actually let us "Indians" address them. 

But I am totally disillusioned with the affair, dig up my grandmother and grandfathers bones, 
dig up my Uncle Saxes Jim and Aunt ''Blind" Polly, dig up the mass graves to show how the 
honorable citizens of the United States treated the "first people." 

Show how your society continues to produce children from the ' 4Cian of the Blood-stained 
Hands." The mighty Department of Fish and Games and Ducks Unlimited can hunt their 
introduced birds in the "Endangered Wetlands;" while filling their pockets of artifacts, that 
have floated to the surface from "flooded" wetlands. 

Teach your ••ctan of the Bloodstained Hands," that you have not honored one treaty, will 
produce no honor and that you won the war; just tell those "'Indians to go away, that you 
know what's best. 

The People are endangered too, 
·,, - "]"7.• .. 

-·- >::t c.· />· ·l.et~ZZ~~ ~ 
Junie Mattice 
2675 El Paso Way, #222, Chico, CA 95973 
cc: Tolowa Nation, ghdc4716, etchulet, nativepeoples 
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Elk Valley Xancherla 
1'.0. Box 1042. 440 Mathe1fls St. 
Crescent City# C.A 95531 

'Phone (707) 464-4680 
.Tax (707) 4644519 

P.02 . 

~uw~ 
May 7,1999 

California Coastal Commission 
North Coast Area 
45 .Fremont, Suite 2000 
San Francisco, CA 94105·2219 

Attn: James J. Mulh 

Rc: Pacific Shores 

MAY 0 71999 

CAUFORNi.\ 
COASTAL COMMISSION 

NORTH COAST AREA 

Elk Valley R.am:heria Tribal Council would like to inform you that we are in no way 
affiliated with lbe Tribe known us the Tolowct Nations. In our opinion the word Natiolls 
is a misrcprCSCDlation of the Tolowa people. Elk. Valley Tribal Council does not support 
Tolowa Nations position regarding the:! level of the lake. 

Elk Valley R.anchcria Tribal Council is still in support of the Jetter dated November 
19\ 1997 please see enclosure. Our ~tand is to have T .ake Ear1 function as a wHd and 
natural lagoon system; therefore we stilJ support that you keep the breach at eight (8) feet 
or higher. 

Tfyou have any questions, please contact me at 707-464-46&0. 

JO D. GREEN, Tribal Chairman 
nlk valley Ranch(,;l"ia 

F.nclosure: 

Jglrl 

) 

) 
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.C~CoastalCo~s ... -~North ~ut imtnct n ~. © iE 0 w IE rrr 
4S F~~ Smte 2000 . . . . I . ll] I . lh!J ==:= .. ~~4tos-22I9 A-tt: .. Bo~ ~Uf..~Qla ,~g 

. I CALIFORNIA . 
Del Norte Comtty Board of Supervisors, M>peals · CO+S!AL CO~MISSION 
ConcemiDg Gradins Permits #G}l9?-007C,.APN 11.()..()2~ McNamara 

.' . I . • •• #GP99.oo9C, APN 110.:130-29~ Foster . 
• . • • . I .. • ' . I . . 

R.eca:ltly many development ·projectS and timber ·cuts ha'Ve been undertaken 
·around· ~ Lake Bad perimeter. Cumulatively they are ba

1
' a. sipificant 

~ ~ on the high qwdity of .this habitat. Some ofEheie projects ·are 
substantial in sb!e, and soine are 3 acr~ ~as these two propo . · . · . . 

. Just last year tlle Bm:±t Cn:iek Tunber Harvest Pbm #1~91 17 DEL, lor;ated 
on ihe lake shore, was fpund to he sUbstailtiaJly inadequate. Ba41 oonsultation 
studies by Fish and Game Were eoOdueted as a reSult Of oUi · and tu.rDed ~ . 
the startling fact that Threatened Bald Eiglea ~ Peregrine· Fal were using this· 
site ex:temively. The Ba:u.sk Creek site is located appro~ o 1 mile, or·~~. 
ftom the McNamara site now under ·review, and 2 miles from e Foster s4e: The 
McNamara site his the same quality ~tat as the Brush Creek sin; conaistiiJa of 
large spruce along tbe: edge of- the ~- Tbe Foster property has large tall. · • · 
spruce along th.e wetland edge. Thb is rea.sOn enough ·to require adeqqate 
environmental study fur these prOjects and similar p~ojects ~ Lake Earl and 
Tolowa. The effects. of cumu1ative· impacts should bo ~consid · as well. as ·th~ 
likelihood ·of incidcotal ~ to bald eagles and other enda:nsered peciea u a result 
of implementation of 3 aac exemptions by CalifQmia Dept. ofFo estry. . . 
. There are a1io . 0~& special ci:rcumstanccs for: enviro ental ·concern. on 

each of the two sitos. · · , · . · • 
. On the Foster property 1bald eagle sigbtio.gs were . · by the adjacent . 

property owner and an avid bird watcher. Also this site is ·adj to 'the log ponds ·· I 

'Which ICC CO.atiguOUS with the Jake, and are a main sa~· of· water .flow.iDg· 
into the 'lakeThe woods surroundins the ponds provide neslttnlt blhitat for . a 
8ourishing population Qf wood · · · · · ' · 
tb 
d,..._&a ·a is incoaaistent with staDdatd wetland manag 
disregards serious wildlife isiues railed by FiSh and Game. ·us 
Service, and other qualified biolops. 
. On· the M~amara property~ is evidence of·a poslib .lieron roOst, ·as 
distinctive loud ~Ding can l-.. :· · _,.rd. regularly in the· eveiili:ags by 'acent property 
own.efs. R.aptor, .have ·been seen perching in the MCN8.D1&1';1 grovr and bald. ·~es 
llave been_ seen tlyins ·in. th~ d.iteCtion of the McNamara ·sr.pve. On a brief walk. 
around. this' an:a_ ~ will ~ large choruses of two specaea o fi'o~ and. find 

· DUDlfZOUS· Salama.D.dera. ·.According · to Carl Page, Anny Co s of Engineer 
ichth.ydo~ ~ oftbe best breeding areas for the Endangered 'dewater gOby is 
located ~ 1lle lake shore in the Vipond area. Another-species f CQncem is tJa, 
Threatened.coho a:atmoa How wijJ all of'thcse.timber cuttinp the ecosystem 
and the nu~us -creatures tb.lt mAlce t~ ~eh envirODment dieir ~ me? 1 

Lake E'.arl. supports the .most nonhem breeding pop tion · of Westtm 

Grebes on the coUt. ne ~ c®ny me ocwrs near tbe 1am&B propeny~ 
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One of the primary causes of nest failure is excessive wind. ~al of or damaae 
to the screeoiDa effect of' the forested edge coulcl preclude succcfiW nesting.. 

AJ.thouab the wetlands ad riparian area& have been 1 delinealed on the 
McNamara project by Karen Theiss. an of t)ae SifiF• Spnp trta of CJIICVJI ftU · 
optljde tbae I"'' NQ wiJsllife lt!ldy WJ1 cogdgctcd. Ther~re serious wildlife 
issues have not been addressed. ; . 

According to the Dept. ofFish & Game: . \ 

I 
.... Lake Earl is recognized . u one of the most important ~ wetlanda in 

California. There are eight threatened and endaDgered speci that inhabit the 
LEWA aDd 40 California bird species of special concern. of these wildlife 
species use the forest edge portion of the Lake Earl eco as an important 
habitat for their life cycles. Those species for which the forest ed e is importut for 
perching, roostiJl& or nesting indude great blue heron, -backed heron,. 
black...crowned night heron, common ~ snowy egret, bittern, wood 
cluck. red-tailed hawk, Coopers hawk, sharp-shirmed hawk, bal eagle, peregrine 
falcon, and belted kinsfisher. Several of these species such as larger herODS,. 
hawks, bald eagle. and peregrine falcon UIC taller trees and . The forest cdse 
fUrther acts u a buffer for wildlife that use the lagoon surface and mudflats for 
foraging and roosting and other activities close to the ed.p of the Jake. Species 
which use the lagoon and for which a buffer screen D:om adjacent activities ia 
necesa.y include waterlOwl, shorebirds. wading birds, grebes, otter, mink, and 
other water associated wildlife. Removal of or damage to the · effect of the 
forested edge pushes those s~ies away from traditional use areas. Some are 
displaced completely. 

The value of wetlands, in gCilCI'I), and Lake Earl. spec~llly, to fish and 
wildlife are well documented. The authority for protection of wetlands and 
Lake Earl, specifically, occurs in the California Coastal At:t of 1 6. Section 30116 
of the Act says: 

'Sensitive couta1 resource areas' IJlC8DS those identifiable 
bounded land and water areas within the coastal zone of vital int 

'Sensitive coastal resources include the following: (a) S 
land habitat areaas. wetland~, lagoona. and estuaries as mapped 
part 4 of the CoutaJ Plan" . 

Lake Earl is ooe of the 19 designated wetlands in the 'Co 
been identified u most productive. While Act Section 30233 not pertain 
directly to timber harvest, it l\ll..opizes that any activity other ban •very miDor 
incid.ental" changes to the wetlaDd ecosystem is damasing to the ~ 
forested r4acis pan oftbe ecotystem at Like F.vJ ........ 

The California. Coastal Act, and the CA State Forestty . ces Act must 
be taken into CODJiden.tion in the evaluation of timber lwvesta adjacent to the 
LEWA A detailed evaluation 'of the cumulative impacts of timber adjacent 
to the LEWA lllUSt be acldreqed and an adequate buffer around tb LEWA should 
be provided. , 

Research published by the Wubington State Delli8Itr.I!U$lt 
n::commends that coastal wrtlands wUh important wildlife fuuclio 
200 to 300 foot butler based on laod use. It is partieularly impo 
buffers of 200 to 300 feet ))r,r.~'VJ the edge of the wetland wi 
structure to maintain wetland, Llcpend.ent wildlife in important wile' Uifc 

) 
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recommendation further notes that the 200 to 300 toot l is particularly 
imponant where open water is a component of the .wetland or there the wetland 
bas hea-yy use by migratory birds., or provides forage area for her1>ns (Castelle et al. 
1992). Lake Earl is a particularly large, high resource value wetlipld, of over 4,800 
acres with a Jarse open water component, high migratory bird ~se and substantial 
heron use. It further has high threatened and endangered species uie. 

A CEQA 4 exemption is not applicable considering these Ju.cumstances. An 
exemption wilt circumvent adequate environmental review. T~e 

1 

umulative effects 
of removing the forested edge around Lake Earl in a piece-m fashion have not 
been considered. Today there are two projects of 3 acres around the lake. 
Next month there could easily be 2 more projects of 3 acres eac in the same area. 
Other recently developed projects proceeded the Bald Eagle si·o~ and did not 
take into aecou.rtt the impact that successive projects of the sanr-~ type will have 
over time, on this valuable habitat. We have already lost too ~F of the forested 
edge of Lake Earl, with disregard to regulations that protect sensitive habitat 
from cumulative detrimental impacts. 

The recently approved Bay Meadows project· by Reserva: on Ranch, along 
with its various THPs., has removed a substantial amount of timb from the LEWA 
log pond boundary. Tb.ii is likely to have a devastating affect o the surrounding 
wildlife. The recently approved McNamara project ou Vipond · l soon result in 
the loss of more Sitka Spruce trees adjacent to the lake. It wou be negliaeat to 
cootinue to ipore wildlife habitat islues raised by CaJiforoia ept. of Fisb aod 
Game, and other conceroed aaeada aad biologistL 

The CEQA Class 4 exemption is not relevant in the area sWTounding Lake 
Earl because of the serious negative environmental impacts these cumulative 
projects will have, as noted in Article 19 Section 15300.2, Items B and C: 

.Exemptions Class l.4,S,6, & 11 
(A) Location

... a project that is ordinarily insia;nificant in its impact on th environment 
may in a particularly P~'3itive environment be significant. lJherefore these 
classes are considered to apply to all instances except wh the project 
may impact on an environmental resource of hazardous or ·tical concern 
where designated, precisely mapped and officially adopted to Jaw 
by federal, state, or local agencies. 

(B) CumuJative Impact
All exemptions for these classes are inapplicable when the 
impact of successive projects of the same type in the same 
time is significant 

(C) Significant effect-
A categorical exemption shall not be used for an activity ere there 
is a reasonable possibility that the activity will have a si • cant 
effect on the environment due to unusual circumstances. 

The Friends of Del Norte are willing to pwmc legal · n to insure: that 
CEQA regulations are eorreetly applied; that the California C Act ia enforced; 
that adequate environmen~ study be undertaken, especially to avoid threatened 
species takings; and that adequate buffer zones be retained aro the LEW A The 
project applications are incomplete without wildlife studies, and ould be denied a 
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categorical 3 acre timber harvest ~ Allo the CBQA C I 4 exemption il 
not legal .in these two projects. We recommend that you deny t:ese applications. 
CEQA necessitates that the county mitigate & c:umulative impact ~ysis. 

Just preceding our County Planning Conunission hearing jon the McNamara 
project, the applicant was citeci by CDF with an order to t~e the illegal 
harvesting of timber ftom the proposed project site. The area fro~ which timber has 
already been removed ia estimated. to be approximately 2 actcs· We therefore 
recommend that these 2 acres be accounted and evaluated as al 3 acre exemption 
that has already been takell for this project site. I · 

Please keep us notified about any decisions regarding th project sites. 

Sincerely, 

Joe Gillespie and or Eileen Qooper 
President and or Vice Presidrt 
Friends ofDel Norte 
707-465-8904 

Also forward corresponden to: 
Eileen Cooper 
1093 Hwy 101 N 118 
Crescent City~ CA 95531 

Qo..r- -f?orJ'V\ aJ a.pp a...\ 
+o D lJ C -fZo tl o s \ 
{n e..'X+ p a..~ e\ 

) 

) 
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We oppose and appeal the Planning Commission's approval of the McNamara <:f99-007C and 
Foster GP99-009C projects, in general under CEQA 153000.2, A. Location, B. Cumulatiye impacts and 
C. Significant effects. It is noteworthy, and quite unusual among counties, that DNC has ~o simple form 
to make ao appeal. Therefore we proceed cautiously, with an outline of our case. We wi¥ present some 
details, new information,· and support letters, now and over the next few weeks and Jt1onths should 
further appeal and/or litigation ensue. . I 
1. Lake Earl is Calif'ornia•s largest coastal1agoon and most biologically diverse Wddlife Alje&. (LEW A). It 
is considered 2nd only to San Francisco Bay in importa.nce as a unique coastal ins· ent. With the 
exception of wetland areas, the area was historically surrounded by forests. The interd dent flora and 
fiwna evolved for millions of years with these ancient trees. They arc gone, rep with pasture, 
homes. lawns, and second growth pockets of trees. That makes these mature second grov./th areas, a tiny 
percentage of the original forest, all the more impol"'W:-a. If we are serious about protg· ' wildlife in the 
LEW A, all logging up to 600 feet to one kilometer from Lake Earl wetlands must stop. 
2. California Fish and Game refers to a study by Findlay and Houlahan (1997) that, "fo d that herptilc 
and mammal diversity declined when forests were cleared 'Within 2 kilometers of a land... Their 
results suggest that to preserve maximum biodiversity in wetlands, buffers should be inc~ to extend 
a kilometer or two from wetland edges." Foster and McNamara•s trees are directly adj to wetlands. 
3. Castelle et al. (1992) "recommend buffer needs of 600 feet or larger from the wetland undary ... The 
narrower the vegetated uplauds adjacem to wetland, the more susceptible wetland wUdlifi are to stresses 
and disturbances. Also. the narrower this zone i~ the more susceptible the area is to loss of habitat 
function and productivity through natural changes or human induced impacts." 
4. Coastal Commission Appeal A-1-DNC-97-019, March 26, 1999, " The proposed residential use 
within an environmentally sensitive riparian habitat area raises a substantial issue of confo ce with the 
County's certified LUP and Coastal Zoning Orciinfln~.e. .. the project does not establi a buffer zone 
between the proposed development and adjacent wetlands on the subject pro and adjoining 
properties. The project as approved by the County would result in future residential dev opment within 
and adjacent to riparian and wetland habitat, inconsistent with General Policy No. 6 on ages S8 of the 
LUP ... " Page 7, Attachment A "The project as approved establishes no buffer at all and in fact includes 
fill within the identified wetlands on the site. 11 

5. Del Norte County's Planning Department and Commission have violated the pu lie trust in not 
addressing critical habitat and wildlife concerns raised by various agencies, and in inappropriate 
actions contrary to common proceedure in the management of important public resources 

It is important to note here that the recommendation of Del Norte County P · g staff included 
a 1 00' no cut wetland buft'er on the Foster site. However, this recommendation was · · ed at the 
Planning Commission. At this time durin& the meeting Deputy County Council Mazzei 'd, " I urge you 
to keep the buffer in (Foster) to make your action more defensible, .. at which point ·esling said to 
Mazzei,. " Tbat•s your problem." 
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/Responses to Exrors by the Planning Dept and Deputy Legal Council Michael Mazzei 
'I 

' 
1. Both the planning staff and Mr. Mazzei inappropriately refer to a " wetlands del~tion" study by 
Karen Theiss {1992 and ammended in 1998), and draw conclusions not warranted by the ~dy. All Ms. 
Theiss did was clelineatewetlandi· that's itt She did not do '' a biological review of theteo.tire 26.94 
acres," or " identifY environmental issues, " or focus on " habitat or listed species impact , " as reported 
byDNC staff 
2. Planning staff and Deputy Mazzei refer to what they must consider similar cases ( i. . Weir, Reed, 
Geertsen and Reservation Ranch), but in fact are not applicable.\: 

a. Geertsen· isle~ than 1 acre and is at least 3-'-10 feet ftom water 
b. Weir- is much less than 1 acre and harvested non native pines 
c. Reed- is less than 1 acre of trees and fUrther from water \ · 
d. Reservation Ranch- an egresious act of clear-cutting that piqued our interest 

3. On the McNamara property CDF allows only one 3 acre exemption per contiguous o hip parcel. 
As neighbor Susan E. Morrison observed, " Richard McNamara has recently authorized the harvesting of 
wood for sale in an approximately 3 acre area on the parcel in question. Mr. McNamara bas ereby taken 
his one allowable 3 acre exemption." 
4. Mr. McNamara has a history of engaging in illegal tree removal from his pTopcrty. Recen y neighbon 
called the police on McNamara, and in the recent past Karen Theiss and the Coastal Co · ssion both 
noted tree removal. In an August 27 letter the CC addresses " the removal of trees is a fi rm of major 
vegetation removal" ... and " may involve a violation of the Coastal Act." 

Oo..r StAf>Po't-t lV'\~ 
\e-H-e~.s ~o\\ w 
(V1e.Xt ~~~~ 

: 

) 
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DEPARTMENT OF FISH AND GAME 
NORTHERN CALIFORNIA-~ORTH COAST REGION 
101 LOCUCT STIIII&ET 

A!I>OtNG. CA 81001 

!UOI.:t:!&-2300 

Mr. Jay Sarina 
Del Norte County Planning Department 
700 Fifth Street 
Eureka. CaUfomia 95531 

Dear Mr. Sarine: 

Man::h 3. 1999 

I 
I 
i 

t~ ,-. •'\ ~ ... .,. 'G'' D· '-J :.• ' .'[ ~ ... =- ' il I 

:,.:..;.~ ··LA6~ ':l . 

; . ':~ - II . . . ~ . . . . ~ . . . 
Ef i :J !tii 'frF'.
I:!.ANNI~G V 

,..":·:··· t·t:l·.r P:.!'Tr. 
~.\.. ... ~. '-'' u ..... , .• ,,. 

The CaJifornia Department of Fish and Game (Department) has rec:elved the pc,lbflc 
hearing notifiCation for the Dale Foster Coastal Grading Permit for removal of timber a d 
associated vegetation under a Canromia Oepanment of Fores11y and Fire Protection mber 
Harvest Exemption. The project site contains potential habitat for an endangered s u, the 
bald eagle (Hsi/IJeetus Jeucocephalus). It Is adj~nt to Lake Eart and the Standard V near 
Log Pond. In recent years, the use of the Lake . ..;41 area by wintering bald eagleS has 
increased. The site Is wllhln two miles of a similar &1'8& used by wintering bald eaglaa t year. 
Large trees closa to rivers. lagoons, lakes or panda proVide perChes for wtntarlng bald les. 
Foraging and roosting have been the primary eagle activities in forest stands lmmedla ly 
adjacent to the lagoon. 

We understand that the project Is proposed under a Class 4 Califomla Environ 
Quality Ad categorical exemption. Section 15300.2 deacrtbes the exoaptiona to cate · I 
exemptions and provides in Subsection (c) that a categorical exemption shall not be u ed for an 
activity where there Is a reasonable possibility that the activny will have a significant • on 
the environment due to unusual circumstances. Thant Is a reasonable potenti&l for a rae 
impacts to the bald eagle. Under these circu~tanc:es, H is premature to conc:hide tha a 
categorical exemption is adequate. 

The Department recommends the anta be surveyed for wintering bald eagles 
approval of the proJect. If you have any questk . ~bout our comments, please conta 
biologist Hetb Pierce at (707) 441-5790. 

ec:: Ms. Amidee Brlckay 
US Fish and Wlldlife Service 
1125 16m Street 
Arcata, California 95521 

Sincerely, 

Donald B. Koch 
Regional Manager 

Messrs. Herb Pierce and Armand G nzaaes 
CalifOrnia Department of Fish and 
619 5econd Street 
Eureka, caJifomla 95501 
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United States Department of the Interior 

FISH AND wn..DI.JP'E SER.VICE 

Ill Reply Refer To: 
1-14-99-TA-110 

Mr. Joe Gillespie 

Arcata Fish ud WUdlife omce 
lllS 16th Street. Room 209 
Arcata, California 9SSll 

707-822-7201 
FAX: (707) 822-8411 

President, Friends ofDel Notte CoUQty 
1093 Hwy 101 N #18 
Crescent City, CA 95531 

PAGE 0a 

ch 30, 1999 

Subject Response to Request for Technical Assistance R.eprding Del Norte County · 1 Permits 
#GP99-007C McNamara, GP99-009C Fostc;r, and associated CDF 3 Acre Exlons 

Dear Mr. Gillespie: · 

This responds to your request for U.S. Fish and W"udlife Service (Service) technical assis~ce. received 
in our office on March 20, 1999, on the above projects. At issue in the request is the poten · al for 
incidental take of the Federally listed bald eagle and American pcre&rine falcon as a. result f 
implementation of the projects 1istecl above. After review of. the information pertaining to · request, · 
the Service: provides the following technical assistance. 

The Service bas no direct evidence of bald eagle or peregrine falcon use of the two propo 
areas; however, the letter from the California Department ofFish and Game to Mr. iay S 
March 3, 1999, provided with the n:quest for technical assistance states the project site{s) 
potential habitat for the bald eagle. In addition, the letter states in recent years the usc of e Lake Earl 
area by wintering bald eagles bas increased. Furthermore. the site is within two miles of a imilar an:a 
used by wintering bald eaales last year. The Service hu de1ermined. that without surveys wintering 
bald eagles prior to approvalt the proposed projects have the potentiallO incidentally take ald eagles. 

All maps and data used to provide this technical assistance are on file at this office. If you ve questions 
reprding this response. please contaCt Mr. Ken Hoffman at the Arcata Fish and Wildlife ffi.ce at (707) 
822-7201. 

Sineere1y. 

Bruce G ~ Halstead 
:Project Leader 

) 

) 
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1610 Panorama Drive 
Arcata. CA 95521 

PAGE 1119 

Del Norte County Planning Department 
700 sm s treer 

April 5, 1999. 

~CEIVED 
Crescent City, CA 95531 

A R - S 1999 

Dear Sirs: 

I am a retired wildlife biologist with the U.S. Fish and Wildlife Service and junct 
professor in the Wildlife Department at Humboldt State University. In the cours of 
directing field investiiations of graduate students on wa.tetfowl. wading birds, an raptors 
of Lake Earl and vicinity. I ha. ve made dozens of aips to the area since 1973. Th 
followini comments concern Grading Permits #GP99-007C, APN 110-02()..64. 
McNamara and #GP99-009C, APN. 110-130-29. Foster. 

The McNamara site contains forest bordering Lake Earl. Snags in the trees 
provide perches for various species of raptors and herons. Similar nearby lakesh re 
habitat has been frequented by Bald Eagles and Peregrine Falcons, both Federall Listed 
Endangered Species. 

The Foster site is adjacent to sizeable former log ponds. These wooded pon provide 
prime habitat for nesting Wood Ducks and for migrating and wintering Ring-nee ed 
Ducks. A few of the latter have also nested .in the area. The pond on the:: east si of 
Lake Earl Drive is the site of the first recorded nesting of the rarer Hooded Mer 
the area and constitutes one of only four or five known nestings in the North Co 
Region. Both the Ring-necked Duck and Hooded Merganser reach their sou 
breeding limit in the region. 

Dearing of trees in both the McNamara and Foster tracts would eliminate 
roosting and nesting sites for the aforementioned species and other wildlife. In 
would reduce or eliminate the space needed to provide needed buffer from dis 
adjacent human activity and development. 

Numerous other projects involving timber harvest and clearing have occurre in the 
past around Lake Earl, considered the most important coastal lagoon in Califo ·a. The 
present wildlife value of the McNamara and Foster properties and the cumulati e 
nibblini effect of the continued removal of .1:1mall but important tracts of woode habiw 
swrounding the lake need to be assessed before further forest clearing is permit d. 

HANDED OUT BY STAFF 
PLANNING COIIIIIISSION 

IIEUINGOF 

~11£95' ep 
Sincerely yours, 

.Petc.J .?- 5 ~ 
Paul F. Springer 
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Bruce Halstead, U.S.Fish and Wildlife Service 
1125 16th Street, Room 209 
Arcata CA 9SS21 

Joe Fassler, California Department of Forestry 
118 Fortuna Blvd. 
Fortuna CA 95540 

Emie Perry, Del Norte County Planning Dept. 
700 Fifth Street 
Crescent City CA 95531 · , 
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I 
A,2,1999 

FAX,.9827 

I 

Re: 3 acre uemp,tton Ioaama Wodated with Del orte 
County Gradlll& Permits GP99-001C McNamara an 
GP99·009C Foster, ESA coasulJatlons for listed s eeles. 

Messers Perry, Fassler, and Halstead: 

. It has again come to our attention that proposed activities on the ores of 
Lake Earl may cause damase to public trust values, and species of fish d 
wildlife that are liatod. for protection under the Bndanaered SpeCies Act (ESA). 
As reported to us, the above referenced county gtading pennits, are ii d to 
plans for loggins mature Sitka spruce tree•· undet exemption from the alifomia 
Forest Practices Act. 

! 

i 
We are quite familiar with Lake, the lar&est coastal lagoon inCa ifomia, 

and its history of conservation problem~. Species listed under the ESA hat could 
be affected by activities in the Lake Earl watershed. include: tidewater by, coho 
salmon, bald eagle, peregrine falcon and several others. 

i 
! 

We are requcstina by this letter that you e~rc:ise your affirmativ duty to 
assure that permitted activities do not result in the take of any listed sp iea, the ) 
destruction of their habitat,· the loss of protected wetlands, or a degrada ·on of 
wat~r quality as to impact its beneficial uses. 

879 NINTH STREET • ARCATA, CA 95521 
{707) 822·6918 • Fax (707) 8~·0827 • email: nec@igc.apc.org 

) 
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I 
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I 
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NEC to USFWS, CDF, & DNCPD, 4.1 .. 99, re: Lake Earl logging~ p 2. 

· Please advise us in writing of any co:n(".Uations that your agency mi~t 
conduct with regard to either the Forest Practices Act, the ESA or the Clea~ 
Water Act. I 

Also, please advise us as to what other agencies, in your professions~ 
opinion should be involved in assessing these proposed projects, such as: tb' 
California Coastal Commission, the State Lands Commission, the A:rmy rps of 
Engineers or the California Department of Fish and Game. 

We believe that your agency has a public trust responsibility to ass e that 
permit conditions eliminate adverse impacts on the public trust values outl~ed 
above. We request that you issue no permits until such mitigations are a~ed to. 
by the applicant. . - I 

Thanks for your time and consideration in these important matters. 

TM/me 

CC: Friends of Del Norte County 
Redwood Region Audubon Society 
California Coastal Commission 
Senator Wes Chesbro 
Assemblymember Virginia Strom-Martin 
California Department of Fish and Game 
U.S. Axmy Corps of Engineers 
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l 
701 Clayton . 

HANDED OUT BY STAFF~ 
PLANNING COMMI&SioM 

M!ET1NGOF 

Susan E. Moryson 

Crescent City, CA 95531 

I 
., 

<1 ? I 7'1 , . ..;,......_: 

Ernest Peny. DirectOr 
County of Del Norte 

I) 
March 15. 1999 

Community Development Deportment 
Crescem: City, CA 9SS01 

Dear Mr. Perry: 

I am writing regarding the McNamara application for a gradina permit in conjunc on with 
a three-acre timberland conversion exemption. I am adjacent land-owner in the a:r a of the 
proposed activity located oft' of Clayton Drive and Vipond Drive approximately o eighth 
of a mile from Lake Earl. I have been in regular contact with your staff since l 
received the required notice of this proposed action on Febnwy 24th, 1999. 

I spoke at the recent Planning Commission re~:->: ·.ling this pt'Oposal and am now su.bm;LttU:ag 
the comments I made at the meeti.ng in written fotm for the record. 

I request that the Community Development Department and the Planning C · ·on 
reject this proposal. If the Departm.ent or Commission d.oes not feel comfortable · ecting 
the proposal immediately, then I request that any decision on the proposal be po ned for 
eight weeks. My requestS are based on four issues that I believe have not been aQ4quatc:ly 
addressed during the review of the project proposal and, which, I believe once tho ughly 
researched and reviewed would lead both the Community Development Departme and 
the Planni.ug Commission to reject the MaNamara proposal 

!Jsue#l 
My firSt argument against this proposal is with regard to the three4 acre timberlalld 
conversion eJtemption that will be unciertakc'n .in co.ojuu.cotion with the grading pe~'t. 
Accorciina to California Department ofF orestry rcplations, o:aly one three-acre e emption 
is allowed per contiguous o'Wnersbip pat:cel. Richard McNamara has recently ( ov the last 
two weeks) authorized the harvesting of wood for sale in an approximately three- re area 

-. 

) 
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. . . 
I 

on the ~arcel in question. Mr. McNamam bas, thereby, taken his <me allowable tine~ acre 
exempnon. 1 

I 
Several neighbors have retforted the ongoing cutting durina late February and early March. 
Del Norte County Shenif s Deputys responded to these complaints and spoke to l 
Mr. McNamara to gain assurance that the penon doing the harvesting bad 
Mr. McNamara's permission to do so. Mr. McNamara told the Deputy that this pers 
Mike Amos, did have his permission. On Febnuuy 21", 1999, Mike Amos told my 
partn.er, Kelly Miess, that he was cutting the wood and selling it as firewood. 

The cutting that has been undertaken recently is unauthorized and is being done in a 
"Resource Conservation Area- 2" that specifically prohibits this type of activity. In 
addition, the prcHminary staff report on the project, dated February 11, 1999. specific y 
states that no disturbance is allowed in the RCA-2 area. 

Mr. McNamara not only authorized this activity, as can be verified through Sheriff's 1 gs 
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but was fully aware of its illegality. He was served with a cease and desist letter by Del 
Norte Community Developtnent Depa.r1:Iuent on February 23, 1999. Even after recei g 
this letter, Mr. McNamara continued tO allow the unauthori.2ed cutting. County 
Community Development as well as California Department of Forestry have records fthe 
unauthorized activity, complaints regarding the activity and action taken in an attemp to 
stop it. This flagrant disregard for the rules ao.d laws of our county should be taken · 
consideration as this three-acre exemption from h .,. .... ~st resuJ.ations is considered. 

Issue#2 
This cut will have a devasts.tina impact on the adjacent property owners and the wi1 · 
habitat surrounding Lake Earl. One week,s notice is just not sufficient notice for 
significant action. As an adjacent land ovvner myself, I could not even meet the P'J.an~g 
Commission, s agenda deadline to submit a letter given such short notice. 

The adjacent property owners who will be primarily impacted by this cut, the Adki.us, ve 
lived in Del Norte for nearly twenty years. have operated several important business d 
have made sia:nific:ant contributions during that time. The harvesting of these trees, · ch 
they understood to be a legal buffer between themselves and the McNamara subdivisi n, 
will have a devastating impact on their way of li~:' . "".iese trees begin less than thirty t 
from their kitchen window and if cut will turn a protective buffer into ao. open field 
exposing them to both the subdivision from which they sought d.i.stanc:e and the wind 
weather from the southwest off the lake. I believe that more time should be provided 
allow for research into the issues associated with this harvest exemption. 
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Issye 3. 
I have read the finding associated with the mid 1980's rezone of this property and lieve 
that the cutting bein& prop3sed is specifically not allowable under those findings • in 
particular, under item "C'' of those findings which discusses allowable ve&efation oval. 
I believe it is vei:y likely.that additional documentation exists that would confirm the 
proposed cut is not allowable. One week is just not enough time to adequately res arch 
those issues. 

Issue 4 
I believe that the "CEQA Class 4 Exempt" recommendation of the County Comm 'ty 
Development Department is incorrect and that the pctmit should, therefore. be · d. 
Speci:fically. the CEQA exemption should be d.e:aied under items "A", "B" and" 'of 
Article 19 of CEQA, Section 15300.2. ~ cumW.Uve impacts of removing the fi ested 
edge surrounding Lake Earl have not been considered. Approval of the project as 
recommended would, thus. cireumvent adequate environmental review. In speuJ.P,g 
the Adkins •, I understand that they have seen bald eagles, herons, and epu on 
property which is approximately one eiehth of a mile from the lake and which is 
at least potential habitat for a number of critical species. 

In closing. I am asking that the Community Development Department and the P~liDg 
Commission reject the McNamara proposal. If the Department or Commission 
feel comfortable rejecting the proposal immeciiately, then I request that any decis 
proposal be postponed for eight weeks. 

Sincerely, 

~~.~ 
Susan E.. Monison 

; 

) 

) 
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March 3, 1999 

Sandra E. Jerabek, M.Sc. 
Consultant 

750 Sand Hill Road, Creacent City, CA 95531 
707 465-4.4.40 I for fax, call first 

Planning Commiaaioners 
Del Norte County Planning Cornmiuion 

Dear Commissioners: 

· RE: McNamara. Foster Projects 
& the value of Lake Earl Basin habitats 

Staff recommendations fail to call for adequate environmental review on these 
projects because they ignore California Environmental Quality Ad. provisions 

PAGE 15 

experiencing cumulative impacts, as well as other factors. The lake Ear1 · has 
very high value as a unique and sensitive. environmental system. which is certa 
experiencing the cumulative impacts of many small and large cutting and devel 
projects. 

As you may know, the County Board of Supervisors Is pursuing a partnership wfth 
Redwood National & state Parks to develop claatination tourism and business nd 
the outstanding natural resources of our area. Other counties have called this DrDc::ess 
·~ economic development planning. That is, our County iS attempting 
consciou&ly structure itself to be the Getaway for tourists visiting the Patka, an 
Smith River National Recraation Area. Other arau have enjoyed major ~r\tVft 
benefits from very c:onaciously positioning themaetves In this way. 

Our County Board of Supervisors shows vision in pursuing this counse of action 
because nature tourism is the fastest gn:Ming segment of the travel industry, 
so-called •natura tourists~~ are known to be higher income people willing to a 
and travel great distances to enjoy outstanding natural features and wildlife. 

these 
money 
more 

remote and isotatad, the better. aa long as the resources are breath-taking. A ubgroup 
of this tourism niche are the birdwatchers. In 1181, for example, 24 million 
Americans traveled for the exp1'1188 purpoae of birdwatchlng, and spent b lllons of 
dollars. 

Our county does indeed have •breath-taking' natural rasources to offer. fncludl 
recorded bird apeciea {-400+) than some entita atates. This is in large part due 
wildlife habitat and other special values provided by the drainage basin. or wa 
Lakes Eart/Talawa. 

Lake Earl is California's largest coaatal lagoon, which probably makes it the Ia 
coastal lagoon on the entire wast coast Perhaps even more important. hoNe • the 
U.S. Fish & Wildlife Service hall mnlced Lake Earl aa the aecond moat irn rtant 
coastal embayment In Callfomla. second only to San Francisco Bay, beca of its · 
great biodivereity and high quality wildlife resources. This makes our coastal oon a 

Page 1 S. E. Jerabek to PJanning Commission, March 3, 1999 
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Sandra E. Jeri.bek, M.Sc. 
Consultant 

750 Slnci Hill Road, Creaceat City, CA 95531 
707 465 it40 I for fax~ call first 

atate and national treasure, and parhaf» evan a trMaure rDm 1br Mlective Jocal 
economic development and naun taurtam niche marketing. 

From thia standpoint, it seems that a prudent role for the Planning Commieeion is 
safeguard this economic trallsure by ICNtlniZJnQ development popoaa~a in tenna 
larger values of the reaoun:a. The Clale 4 Categorical Exemptions proposed by 
the McNamara and Foster propertJea are not in thla aplnt. and aleo appear to be in 
violation of the california Environmental Quality At:l.. which uys that these exam 
cannot be used if the project is ~ in a aenaitive environment. if thete are 
cumulative impacts over time, or if-il alignilclnt environmental etrect due 
unusual circumstances. (Article 19, Section 15300.2. Exceptions a), b) and c).) 

·ln summary. the outatandlng biodiveraily and hiCJtt quality wftdllfa reeourcee of the 
and ita watarshed diatinguiah it suftlciently to justify a more thorough erNtn' :HVI118m• 
ntviaw besed on aU or any of thele factora. In particular, the county neada to oagap 
examining the cumulative impacts on water quality. habitat, and wtldllfe. In the Lak 
basin, of the many recently-approved, current and potential proposata for cutting 
and developing ..... 

One 1aat point which ia not grounded In the taw. but is mont along the I~ of an ! 
observation from aomeone who truly enjoys martuilting our county to vidora: Aa 

. 01.1' Get8way planning proct~a. County and City lUke should take a long look at 
···--.-·f-,1.•.- we J)I"8S8nt to vi8itora. Believe me, ~ counta. AmeriCana 

taught the wortd how to marQt appearance, after au. What willa visitOr ... uaou:lll!ll 

aend them out on Lake Eart Drive. to viii various points in the Lake Eart Wlldlifa 
and Stille Partt Projects? 

! 

.. 

If the county continues to approve cleM:utting right up to Lake Ear1 Drive, • Ia ! 
proposed in the Foater project. or up to any important acenic roadway, it may · ¥er it 
has traded away significant. IOng-tarm economiC benaflta for the entire commun · in 
exchange for individual ahort-term gain that ia small. It is now urgent that the · 
begin to evaluate thase tracteorfa. 

I have heard JOhn Thompson say, •hla trees are much more valuable to his famU 
standing up. • than otherwise. And clearly Thompson's bueinels benefita all of 
serving • a visitor magnet Of OOUI'Ie. he and. hit family have dane a raelly •'"*llent 
job of marketing what they have, while the reat of the county atill has a lOt of . ahead 
to figure out rnartceting niChe 8trat8glea that wilt enable us to realize our full 

1 
af. 

Lake Earl has this potential to be a viSitor magnet. perhapa in acme ways like 1 

Thompaon's traea. if we don't chip it IIWfiY project by project. ! 
y_.~~/,'--Sa-nd-ra-E.-J-;rabek------ ... , 
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