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• SUMMARY OF STAFF RECOMMENDATION: NO SUBSTANTIAL ISSUE 

The staff recommends that the Commission, after public hearing, determine that no substantial 
issue exists with respect to the grounds on which the appeal has been filed. These grounds 
include alleged project inconsistency with Environmentally Sensitive Habitat Area (ESHA) 
buffer policies, failure of the LCP to identify the forest area to be logged as an ESHA, and the 
alleged inadequacy of the LCP to protect wetlands, environmentally sensitive habitats and 
species in general. The appellants have not raised any substantial issue with the local 
government's action and its consistency with the certified LCP. 

A large part of the appellants' concerns involve their assertion that the LCP is inadequate and 
does not require more stringent measures for the protection of the remaining forest and 
associated habitat values in the greater Lake Earl area. The appellants assert that development 
activities aSsociated with commercial timber harvests are detrimental to habitat values and that 
timber harvest activites should be prohibited in the Lake Earl area. The appellants have made a 
strong case that the LCP's.shortcomings in this respect may result in adverse impacts on habitat 
values and that some consideration should be given to strenghtening the LCP policies to be more 
protective of forest habitat values in the Lake Earl area. However, the Coastal Act limits the 
grounds for an appeal to the much narrower issue of whether an appealed project, as approved by 
the County, raises issues of conformity with the certified LCP as it stands today. Thus, the staff 
concluded that concerns raised about the short comings of the existing LCP policies do not • 
constitute valid grounds for an appeal. 

The appellants have not demonstrated that a substantial issue is raised regarding the conformance of the 
project as approved with the cited LCP policies regarding development within environmentally sensitive 
habtiat areas (ESHAs ). The appeal does not establish that the actual area to be harvested is an ESHA as 
contended by the appellants. The vegetation within the proposed harvest area consists primarily of 
conifers (spruce, pines etc.). Evidence contained in the administrative record indicates that the area 
proposed for timber harvest does not include sensitive coastal resources nor has use by bald eagles, 
peregrine falcons or any other species of special concern been documented within the area proposed for 
harvest. A 1998 Resource Conservation Area (RCA) rezone was conducted on the subject property 
which resulted in the precise identification of riparian habitat, agricultural lands and land suitable for 
residential development. All project-related development activities would be limited to the area 
designated for agricultural use. In a letter dated March 30, 1999, the U.S. Fish and Wildlife Service 
(USFWS) indicates that although the area contains potential bald eagle habitat, the USFWS has no direct 
evidence of bald eagle or peregrine falcon use of the subject property. A Bald Eagle Survey conducted 
during November 1998 through March 1999, by Feller and Associates, Forest Land Consultants, during 
the time of year that bald eagles could be expected to nest in the greater Lake Earl area concluded that 
the su,bject property was not being utilized by the bald eagle. Therefore the area proposed for timber 
harvest does not meet the definition of an ESHA. 

The appellants have also not demonstrated that a substantial issue is raised regarding the 
conformance of the project as approved with the cited LCP policies concerning development • 
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adjacent to ESHAs. The LCP allows for commercial timber harvests within both the designated 
Resource Conservation Area, Riparian ([RCA-2(r)] area and within the Agriculture General, 
Five-Acre minimum lot size ([A-5]) zoning district where the timber harvest would occur. In 
this case, a coastal grading permit was granted with conditions modifying and reducing the 
vegetation disturbance areas to provide a higher degree of protection for adjacent riparian habitat 
values and restrict all project-related activities to the [A-5] zoned area. More specifically: 
Special Condition No. 1 of GP99-007C provides that timber harvest activities shall be limited to 
the [A-5] zoned area and that removal of timber or disturbance of vegetation within any adjacent 
riparian area is not authorized; Special Condition No. 3 requires that prior to commencing timber 
harvest activities, the applicant's forester meet on-site with a representative of the California 
Department ofFish and Game and concur on the boundary between the [RCA-2(r)] zoned land 
and that the boundary be flagged to prevent any disturbance within the [RCA-2(r)] zoned area; 
Special Condition No. 4 limits site access improvements and/or temporary haul roads to areas 
outside of designated riparian habitat areas; Special Condition No. 5 requires that trees be felled 
and yarded in a manner to prevent disturbance to the adjacent riparian habitat area. With the 
addition of these conditions that limit disturbance within the [RCA-2(r)] zoned area, the project 
as approved by the County provides an adequate buffer to Lake Earl that raises no substantial 
issue of consistency with the LCP policies for the protection of sensitive coastal resources. The 
fact that the County allowed timber harvesting adjacent within 100 feet of a riparian zone would 
not prevent the establishment of a buffer between any future permanent development and the 
riparian area and timber harvesting within buffer areas is expressly allowed by the LCP. For 
these reasons the staff recommends that the Commission determine that no substantial issue 
exists with respect to the grounds on which the appeal was filed. 

The Motion to adopt the Staff Recommendation ofNo Substantial Issue is found on Page 5. 

STAFF NOTES: 

1. Appeal Process. 

After certification of Local Coastal Programs (LCPs ), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain lbcal government actions on coastal development 
permits (Coastal Act Section 30603). 

Section 30603 states that an action taken by a local government on a coastal development permit 
application may be appealed to the Commission for certain kinds of developments, including 
developments located within certain geographic appeal areas, such as those located between the 
sea and the first public road paralleling the sea or within one hundred feet of a wetland or stream 
or three hundred feet of the mean high tide line or inland extent of any beach or top of the 
seaward face of a coastal bluff. 

Furthermore, developments approved by counties may be appealed if they are not designated the 
"principal permitted use" under the certified LCP. Finally, developments, which constitute 
major public works or major energy facilities may be appealed, whether approved or denied by 
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the city or county. The grounds for an appeal are limited to an allegation that the development 
does not conform to the standards set forth in the certified local coastal program or the public 
access and public recreation policies set forth ib the Coastal Act. 

The subject development is appealable to the Commission because it is located between the sea 
and the first public road paralleling the sea, and the property is located within 100 feet of a 
wetland. 

Section 30625(b) ofthe Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that no substantial issue is raised by the appeal. If the Commission 
decides to hear arguments and vote on the substantial issue question, proponents and opponents 
will have three minutes per side to address whether the appeal raises a substantial issue. It takes 
a majority of Commissioners present to find that no substantial issue is raised. Unless it is 
determined that there is no substantial issue, the Commission would continue with a full public 
hearing on the merits of the project, which may occur at a subsequent meeting. If the 
Commission were to conduct a de novo hearing on the appeal, because the proposed 
development is between the first road and the sea, the applicable test for the Commission to 
consider would be whether the development is in conformity with the certified Local Coastal 
Program and with the public access and public recreation policies of the Coastal Act. 

• 

The only persons qualified to testify before the Commission on the substantial issue question are 
the applicant, the appellant and persons who made their views known before the local • 
government (or their representatives), and the local government. Testimony from other persons 
regarding substantial issue must be submitted in writing. 

2. Filing of Appeal. 

The appellant filed an appeal (Exhibits 5 - 7) to the Commission in a timely manner on June 4, 
1999, subsequent to the County's issuance of the Notice of Final Action, which was received in 
the Commission's offices on June 3, 1999. 

Pursuant to Section 30261 of the Coastal Act, an appeal hearing must be set within 49 days from 
the date an appeal of a locally issued coastal development permit is filed. In accordance with the 
California Code of Regulations, on June 4, 1999, staff requested all relevant documents and 
materials regarding the subject permit from the County, to enable staff to analyze the appeal and 
prepare a recommendation as to whether a substantial issue exists. These materials were 
received on June 14, 1999. 

I. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 

Pursuant to Section 30603(b) of the Coastal Act and as discussed in the fmdings below, the staff 
recommends that the Commission determine that no substantial issue exists with respect to the 
grounds on which the appeal has been filed. The proper motion is: 

• 
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MOTION: 

I move that the Commission determine that Appeal No. A-1-DNC-99-037 raises NO 
substantial issue with respect to the grounds on which the appeal has been filed pursuant 
to Section 30603 of the Coastal Act. 

Staff recommends a YES vote. To pass the motion, a majority vote of Commissioners present is 
required. Approval of the"'llotion means that the County permit action is final and effective. 

II. FINDINGS AND DECLARATIONS. 

The Commission hereby finds and declares: 

A. APPELLANTS' CONTENTIONS 

The Commission received an appeal of the Del Norte County decision to approve the project 
from the Friends of Del Norte. The project as approved by the County through a coastal grading 
permit is for vegetation removal and earthwork associated with a 3-acre commercial timber 
harvest pursuant to the California Department ofForestry (CDF) Timber Harvest rules, just north 
of Crescent City in Del Norte County . 

The full text of the appellants' contentions as submitted to the Commission is included in 
Exhibits 5 - 7. This text, in turn, states additional contentions in part by referencing numerous 
documents that are part of the local record (Exhibit 9). Many of the contentions are repeated in 
somewhat different form in the various referenced documents. For purposes of the analysis, staff 
has summarized and consolidated the contentions into general categories as discussed below . 

. 
Many of the contentions concern the adequacy of the existing certified LCP. The remaining 
contentions allege the County did not fulfill its role under the California Environmental Quality 
Act (CEQA) and allege inconsistencies with the County's existing LCP buffer policies and 
related zoning and coastal grading permit standards, and the protection of sensitive habitats. 

1. Adequacy of Existing LCP Policies to Protect Environmentally Sensitive Habitat 
Areas (ESHA) 

The first category addresses the appellants' contentions that place the appeal in a broader context 
that essentially concerns the adequacy of the existing LCP itself in addressing issues of area­
wide planning and cumulative impact. 

• The County's Local Coastal Program is inconsistent with the Coastal Act because the 
implementation tools (e.g. the Resource Conservation Area system and 100-foot buffer 
requirement) are inadequate to protect wetlands, habitats and species of the Lake Earl area . 
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• The County's Local Coastal Program is in<;.onsistent with the Coastal Act regarding the 
identification and protection of environmentally sensitive habitat areas. 

• The County's Local Coastal Program is inconsistent with the Coastal Act, regarding the 
cumulative effects associated with subdivision, development, logging and loss of canopy and 
diversity in the forested edge of Lake Earl, and along its ponds, wetlands, sloughs and within 
the Lake Earl drainage basin in general. 

• The County's Local Coastal Program is inconsistent with the Coastal Act because of its 
failure to adequately address the scenic and visual qualities of the Lake Earl Wildlife area. 

• The County's Local Coastal Program does not adequately reflect all of the planning issues 
and background information formulated to prepare the LCP as certified by the Coastal 
Commission. 

• The County's Local Coastal Program is inconsistent with the Coastal Act because it does not 
provide adequate measures to protect the visual resources of Del Norte County. 

2. Consistency with CEQA. 

• 

The second category of contentions allege that.the County did not adequately fulfill its role as • 
lead agency under the California Environmental Quality Act. 

3. Project Consistency with LCP Policies Governing the Use ofESHAs. 

The third category of contentions allege the project's inconsistency with the policies of the 
certified LCP governing the direct use of ESHA. 

• The project is inconsistent with LCP Policy No. 6 on page 58 of the LUP because the area to 
be logged constitutes an environmentally sensitive habitat area that must be protected. 

• The project is inconsistent with LCP Policy No. 4.a on page 67 of the LUP because the 
project fails to maintain existing species of wildlife and the project fails to provide adequate 
protection of habitat values for environmentally sensitive habitat values. 

4. Project Consistell£y with LCP ESHA Buffer Policies. 

• The project is inconsistent with LCP Policy No.6 on page 58 of the LUP because project 
implementation would result in significant disruptions of habitat values of Lake Earl and its 
associated ponds and sloughs and because the project is not designed to prevent impacts that 
will significantly degrade habitat values. 

• 
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• The project is inconsistent with LCP Policy No. 4.f on page 65 of the LUP because the 
adequate protection measures (e.g. buffers) have not been incorporated into the project 
design which would protect Lake Earl and its associated ponds from significant adverse 
impacts. 

B. LOCAL GOVERNMENT ACTION 

On April 7, 1999, the Del Norte County Planning Commission approved with conditions (see 
section C below) an application for a coastal grading permit to allow the vegetation removal and 
earthwork associated with a commercial timber harvest pursuant to CDF Timber Harvest rules, 
as a principal permitted use. The Planning Commission's approval included authorization to 
conduct timber harvest activities exclusively within an area designated for agricultural use [A-5]. 
The Friends of Del Norte appealed the Planning Commission's approval of the Coastal Grading 
Permit GP99-007C to the County Board of Supervisors. On May 11, 1999, the County Board of 
Supervisors held a public hearing on the project. The Board of Supervisors acknowledged that 
commercial timber harvest activities are listed as a principal permitted use within the [RCA-2(r)] 
zoning district. However, the Board supported the Planning Commission's approval which 
limits the project description by prohibiting any disturbance within the designated [RCA-2(r)] 
zoned area, including any access improvements and temporary haul roads. The County Board of 
Supervisors further supported the Planning Commission's requirement to have the applicant's 
forester meet with a representative of the California Department ofFish and Game on-site and 
concur on the boundary between the [RCA-2(r)] and [A-5] areas, and to flag the [RCA-2(r)] 
boundary as an area not to be disturbed, prior to commencing any timber harvest activities. 

The County concluded that the [RCA-2(r)] zoned area that is located to the west of the [A-5] 
area on the subject property constitutes the forested edge of Lake Earl and that the [RCA-2(r)] 
area to the west of the [A-5] zone serves as an adequate buffer between Lake Earl and the area 
zoned for agricultural use: The County further concluded that although the McNamara property 
is located approximately % of a mile from an area known to be utilized by wintering bald eagles, 
the project is not expected to result in either individual or cumulative adverse impacts to 
wintering bald eagles in the greater Lake Earl area. The County based it conclusion on a bald 
eagle survey that was conducted during November 1998 through March 1999. This study 
concluded that wintering bald eagles did not utilize the subject property. 

The County issued a Notice of Final Action on Coastal Grading Permit No. GP99-007C, which 
was received by Commission staff on June 3, 1999 (see Exhibit 5). The project was appealed to 
the Coastal Commission in a timely manner on June 4, 1999, within the 10-working day appeal 
period. On June 4, 1999, staff requested all relevant documents and materials regarding the 
subject permit from the County; these materials were received on June 14, 1999 . 
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c. PROJECT SETTING AND DESCRIPTION, AND WSTORY. 

. 
The subject property is located between Lakeside Loop Road and Clayton Road, off Vipond 
Drive, on the west side of Lake Earl Drive, Crescent City, Del Norte County. The 26-acre parcel 
has three zoning designations, including: 1) [R1-B13], Single Family Residential-13,000 sq. ft. 
minimum parcel size; 2) [A-5], General Agriculture- 5~acre minimum parcel size; and 3) [RCA-
2(r)], Designated Resource Conservation Area, Riparian Habitat. (Exhibit 4) 

These zoning designations have been assigned in accordance with an RCA rezone and LCP 
amendment that was completed for the subject property and approved by the Coastal 
Commission in September 1998. The LCP amendment involved the rezone of the General 
Resource Conservation Area [RCA-I] to the designated [RCA-2(r)] zoning designation. As a 
result of the RCA rezone and LCP amendment, those areas not found to have any riparian 
characteristics were rezoned to the abutting zoning designations pursuant to the certified Del 
Norte County LCP. A major residential subdivision has been approved by the County and the 
Coastal Commission for the residential portions of the site, but has not yet been completed. (see 
Exhibit 4) 

As approved by the County, the proposed timber harvest activities would occur exclusively in 
the northern [A-5] zoned portion of the property (see Exhibit4). However, as originally 
proposed by the applicant, site access and temporary haul roads would have occurred within the 
[RCA-2(r)] zoned area. As the RCA-2 area contains some environmentally sensitive habitat 
area, the use of heavy equipment within the [RCA-2(r)] zone is prohibited pursuant to Section 
21.11A.030 under Title 21 of the Coastal Zoning Ordinance. And although the County Board of 
Supervisors acknowledged that commercial timber harvest activities are listed as a principal 
permitted use within the [RCA-2(r)] zone, the County conditioned the project to prohibit any 
disturbance within the designated [RCA-2(r)] zoned area, including any access improvements 
and/or temporary haul roads. All trees would be felled away from these areas. As approved by 
the County, access to the timber harvest area would be provided off Clayton Road and within an 
area zoned [A-5] (see Exhibit 4). The County approval also requires that, prior to commencing 
any timber harvest activities, the applicant's forester meet with a representative of the California 
Department ofFish and Game on-site and concur on the boundary between the [RCA-2(r)] and 
[A-5] zoned areas. The forester would be required to flag the [RCA-2(r)] boundary and project­
related activities are prohibited therein. And finally, the County concluded that the [RCA-2(r)] 
zoned area that is located to the west of the [A-5] area on the McNamara parcel constitutes the 
forested edge of Lake Earl and serves as an adequate buffer between Lake Earl and the area 
zoned for agricultural use. 

As a timber harvest of less than 3 acres, the proposed logging is exempt from the need of timber 
harvest plan approval from the California Department of Forestry (CDF). However, the timber 
harvest activity remains subject to the timber harvest regulations administered by the CDF. 
Coastal Act Section 30600 requires a coastal development permit (CDP) for any development, 
and the Coastal Act definition of development includes the removal of major vegetation except 

• 
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• 
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timber harvesting subject to a timber harvest plan. As the project is 3-acres in size, it is exempt 
from timber harvest plan requirements and the project constitutes major vegetation removal 
subject to CDP requirements. As conditioned and approved by the County, the project consists 
of vegetation removal and earthwork (log landings and temporary haul roads) associated with a 
3-acre commercial timber harvest that would be completed in compliance with CDF Timber 
Harvest rules. 

D. SUBSTANTIAL ISSUE ANALYSIS. 

Section 30603(b)(1) ofthe Coastal Act states: 

The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation 
that the development does not conform to the standards set forth in the certified local 
coastal program or the public access policies set forth in this division. (emphasis added) 

As discussed below several of the contentions raised in the appeal do not present potentially 
valid grounds for appeal in that they do not allege the project's inconsistency with policies and 
standards of the certified LCP. These contentions fall into two groups: 1) those that concern the 
alleged inadequacy of the certified LCP policies to address protection of environmentally 
sensitive habitat areas; and 2) those that present allegations about the County's role as lead 
agency under the California Environmental Quality Act. 

1. Appellants Contentions That Are Not Valid Grounds for Appeal 

a. Adequacy of the LCP to Protect Environmentally Sensitive Habitat Areas 

A principal issue underlying many of the appellants contentions is concern about the adequacy of 
the LCP and the consequepces and impact of development activities in the project area. The 
appellants contend that the individual and cummulative impacts of development activities witihin 
the Lake Earl area could ultimately result in an unacceptable loss of sensitive coastal resources. 
Such development could result in serious impacts on habitat quality and visual resources because 
the LCP does not contain strong enough policies to protect these resources. The appellant's 
contentions regarding the adequacy of the LCP to protect sensitive coastal resources are 
summarized in Section 1 on pages 5 through 7 of this report. 

In support of their contentions, the appellants cite background information that was used in the 
preparation of the County's certified LCP and also cited numerous planning issue discussions 
that call for the identification and protection of environmentally sensitive habitat areas that were 
intended to provide guidance in the preparation of the LCP. The appellants also question why 
the Lake Earl area was not designated a Special Treatment Area in 1977, under regulations 
promulgated to implement the Forest Practices Act. The appellants have also submitted 
correspondence that appear to support more restrictive development controls in the Lake Earl 
area . 
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These contentions raise serious concerns. The consequences of complete build-out of the Lake 
Earl area in accordance with the provisions of the County's certified LCP include: (1) 
commercial timber havest and residential firewood collection within designated resource 
conservation areas; (2) potentially inadequate buffers between sensitive coastal resources and 
numerous development activities; and (3) potentially significant adverse cummulative loss of 
habitat values in the Lake Earl area. 

The Commission recognizes that the Del Norte County certified LCP should be updated and 
revised to reflect curent conditions and potentially increased protective measures for sensitive 
coastal resources. However, the County's certified LCP is the legal standard of review for 
development activities within the Del Norte County coastal zone. Indeed, some of the facts 
related to this appeal raise serious concerns over the effectiviness of the County's certified LCP 
to protect sensitive coastal resources. The appellant's concerns over current and potential future 
development proposals that are in conformance with the County's certified LCP but may harm 
sensitive coastal resources, may well warrant development of an LCP amendment by the County. 
In fact, the County is currently in the process of a general plan/LCP upate that may include 
significant changes to the development standards within the coastal zone. Concerns regarding 
the ability of the certified LCP to protect coastal resources within the Lake Earl area should be 
appropriately considered during the LCP update process. 

• 

In the contentions listed above, the appellants essentially question the appropriateness of the • 
current standards in the certified LCP governing development within the Lake Earl area and 
imply that these standards should be changed. As noted, such changes may only be made through 
an LCP amendment or the LCP update process, an entirely separate process from the review of 
this appeal. Coastal Act Section 30603(b)(l) specifically limits the grounds for appeal to the 
question of whether the proposed development conforms to the public access and public 
recreation policies of the Coastal Act and to the standards of the certified local coastal 
program as it stands. Therefore, the Commission finds that the appellants' contentions related 
to the adequacy of the LCP's policies with regard to development activities within the Lake Earl 
area are not valid grounds for appeal. 

b. Consistency with CEQA 

The appellants contend that the County did not adequately fulfill its role as Lead Agency under 
the California Environmental Quality Act (CEQA). The appellants further contend that the 
County did not incorporate all of the suggestion made during the public hearing process nor did 
they require mitigation measures beyond those required by the certified LCP. 

Discussion 

The California Environmental Quality Act provides that a Lead Agency can determine the 
appropriate level of environmental review for development activities that are proposed within 
their jurisdiction. The County has determined that the proposed development activities meet the 
definition of a Class 4 exemption, and are thus exempt from the requirement for the preparation • 
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of environmental documents (§ 15304, CEQA Guidelines, Minor Alterations to Land). The Class 
4 Exemption consists of minor alterations in the condition of land, water, and/or vegetation, 
which do not involve removal of healthy, mature, scenic tress except for forestry and 
agricultural purposes. The applicant has indicated his intent to harvest the trees for forestry 
purposes under a California Department ofF orestry commercial timber harvest authorization. 

The appellants do not cite-a specific LCP policy that they feel the County's actions did not 
conform with in this regard. The concerns raised by the appellants do not allege the project's 
inconsistency with existing policies of the certified LCP. Thus, the Commission finds that this 
contention is not a valid ground for appeal. 

2. Appellants Contentions That Are Valid Grounds for Appeal. 

The contentions discussed below present potentially valid grounds for appeal in that they allege 
the project's inconsistency with policies of the certified LCP. These contentions allege that the 
approval of the project by the County raises significant issues related to LCP provisions 
regarding the protection of environmentally sensitive habitat and the use of appropriate buffers to 
protect environmentally sensitive habitats from significant disruption. 

Coastal Act Section 30625(b) states that the Commission shall hear an appeal 
unless it determines: 

With respect to appeals to the commission after certification of a local coastal program, 
that no substantial issue exists with respect to the grounds on which an appeal has been 
filed pursuant to Section 30603. 

The term "substantial issue" is not defined in the Coastal Act or its implementing regulations. 
The Commission's regulations indicate simply that the Commission will hear an appeal unless it 
"finds that the appeal raises no significant question." (Cal. Code Regs., tit. 14, section 
13115(b ). ) In previous decisions on appeals, the Commission has been guided by the following 
factors: 

1. The degree of factual and legal support for the local government's decision that the 
development is consistent or inconsistent with the certified LCP and with the public 
access policies of the Coastal Act; 

2. The extent and scope of the development as approved or denied by the local government; 

3. The significance of the coastal resources affected by the decision; 

4. The precedential value of the local government's decision for future interpretations of its 
LCP; and 

5. Whether the appeal raises only local issues, or those of regional or statewide significance. 



--------------------------------·------··· 

A-1-DNC-99-037 
Richard and Genevieve McNamara 
Page 12 

Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain 
judicial review of the local government's coastal permit decision by filing petition for a writ of 
mandate pursuant to Code of Civil Procedure, section 1094.5. 

In this case, for the reasons discussed further below, the Commission exercises its discretion and 
determines that the development as approved by the County raises no substantial issue with 
regard to the appellants' contentions regarding the use of buffers and the protection of sensitive 
habitats. 

Use and Development of Environmentally Sensitive Habitat Areas. 

a. Consistency with Policy No.6 on page 58 of the LUP. 

The appellants contend that the 3-acre timber harvest on the subject property is contrary to the 
requirements to protect environmentally sensitive habitat areas as required by LCP Policy No. 6, 
on page 58 of the LUP. They contend that the entire Lake Earl area should be off-limits to 
timber harvest activities as these activities are contrary to the protection of sensitive habitat. 

• LCP Policy No. 6, on page 58 of the LUP states, in applicable part: 

• 

Environmentally sensitive habitat areas shall be protected against significant disruption of • 
habitat values, and only those uses dependant on such resources shall be allowed within 
such areas . ... 

Discussion 

LCP Policy No. 6 on page 58 of the LUP sets up a two part standard for project review. The first 
standard requires that environmentally sensitive habitats be protected against disruption and that 
only uses dependant upon such resources shall be allowed within such areas. The second 
standard of review is discussed in the following section, Consistency with LCP Buffer Policies. 

The timber harvesting, as proposed by the applicant, would have occurred outside but directly 
adjacent to a riparian habitat area (ESHA), and would have also included site access and 
temporary haul roads within a designated riparian habitat area. Title 21 of the coastal zoning 
ordinance allows commer~ial timber harvest as a principal permitted use within a designated 
riparian habitat area [RCA-2(r)]. However, the County, on appeal to the Board of Supervisors, 
approved the timber harvest activities with the requirement to eliminate any proposed 
disturbance within the designated [RCA-2(r)] area. More specifically, Special Condition No. 1 
ofGP99-007C provides that timber harvest activities be limited to the [A-5] zoned area and that 
removal of timber or disturbance of vegetation within any adjacent riparian area is not 
authorized; Special Condition No. 3 requires that prior to commencing timber harvest activities, 
the applicant's forester meet on-site with a representative of the California Department ofFish 
and Game and concur on the boundary between the [RCA-2(r)] zoned land and that the boundary • 
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be flagged to prevent any disturbance within the [RCA-2(r)] zoned area; Special Condition No. 4 
of limits site access improvements and/or temporary haul roads to areas outside of designated 
riparian habitat areas; Special Condition No. 5 requires that trees be felled and yarded in a 
manner to prevent disturbance to the adjacent riparian habitat area. 

The appellants contend that the trees approved by the County to be harvested in the [A-5] zoned 
area also constitute an ESHA and thus the project has not been designed to adequately protect 
this resource. 

The Del Norte County LCP does not include a definition of an ESHA. However, Coastal Act 
Section 30107.5 defines Environmentally Sensitive Area as "any area in which plant or animal 
life or their habitats are either rare or especially valuable because of their special nature or role 
in the ecosystem and which could be easily disturbed by human activities and developments. " 
Although the very nature of commercial timber harvest activities within an area will reduce 
existing habitat values, the area approved for vegetation removal is not considered an ESHA. 
The vegetation within the harvest area consists primarily of conifers and is located within an area 
planned for agricultural use. An Resource Conservation Area (RCA) rezone was conducted on 
the subject property in 1998. The RCA rezone resulted in the precise identification of riparian 
resources, agricultural land, and land suitable for neighborhood residential development. All 
project-related development activities would be limited to the area designated for agricultural 
use . 

The appellant asserts that both peregrine falcons and bald eagles utilize the subject trees for 
roosting. The appellants further assert that bald eagles utilize the subject trees as winter nesting 
habitat. To support their assertions, the appellants have provided: 1) a letter from the U.S. Fish 
and Wildlife Service (USFWS) dated March 30, 1999, which states although the area contains 
potential habitat for the bald eagle that the USFWS has no direct evidence of bald eagle or 
peregrine falcon use of the subject property; and 2) a letter from the California Department of 
Fish and Game (CDFG) dated March 3, 1999, which states that the subject property is located 
within 3/4of a mile of a similar area known to be used by bald eagles and potentially to contains 
habitat for the bald eagle; and 3) a letter from CDFG dated June 19, 1998, which pertains to an 
unrelated timber harvest project located approximately two miles away from the subject property 
in an area known to be used by bald eagles. The project-related correspondence from CDFG and 
USFWS recommend that a survey for wintering bald eagles be conducted prior to project 
approval. 

In review and approval of the project, the County relied on a Bald Eagle Survey which included 
the subject property that was conducted during November 1998 through March 1999, by Feller 
and Associates, Forest Land Consultants, during the time of year that bald eagles could be 
expected to nest in the greater Lake Earl area. The survey concluded that the subject property 
was not being utilized for foraging, roosting or nesting during the winter period by the bald 
eagle, and therefore does not qualify as an ESHA. The Feller and Associates Bald Eagle Survey 
and the 1998 RCA rezone of the subject property constitute factual and legal support for County 
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approval action as it relates .to identification and protection of environmentally sensitive habitat 
areas. 

Thus, there is no substantial evidence in the record that the project site constitutes an ESHA. As 
such, the actual timber harvest and related activities, as approved by the County would not result 
any activity within an ESHA. Further, the County has conditioned the project to prohibit any 
disturbance within the designated riparian habitat area. Therefore, the project raises no 
substantial issue of conformance with the first standard as provided for in LCP Policy No. 6 on 
page 58 ofthe LUP. 

b. Consistency with Specific Area Policy No. 4.a on page 67 of the LUP. 

The appellants contend that the project is inconsistent with Specific Area Policy No. 4.a on page 
67 of the LUP for protection of riparian vegetation along streams, creeks, sloughs and other 
water courses. 

• Specific Area Policy No. 4.a on page 67 ofthe LUP for the protection of riparian vegetation states: 

• 

Riparian vegetation shall be maintained along streams, creeks, and sloughs and other water courses 
within the coastal zone for their qualities as wildlife habitat, stream buffer zones, and bank 
stabilization. 

Discussion 

The riparian zoned area [RCA-2(r)] contains drainage swales surrounded by riparian vegetation. 
The appellants contend that the subject 3-acre commercial timber harvest does not provide for 
the maintenance of this riparian vegetation. Riparian habitat is considered to be a form of 
environmentally sensitive habitat. A wetland investigation was performed in 1998, as part of a 
Resource Conservation Area (RCA) rezone (McNamara) of the subject property. The 1998 
wetlands investigation found no riparian habitat within the area zoned for agricultural use where 
project activities would occur. The RCA rezone was subject to public hearing and circulated 
through the State Clearing House for agency review and public comment. The subject RCA 
rezone delineated the riparian habitat area and was subsequently zoned designated Resource 
Conservation Area, Riparian [RCA-2(r)]. Additionally, the area that is located beyond the RCA-
2(r) zoned area was zoned Agriculture General, five-acre minimum lot size [A-5]. The 
remainder of the subject property was zoned One Family Residential, 13,000 square foot 
minimum lot size [RI-B q]. 

• 

As approved by the County, all activities related to the commercial timber harvest will occur 
within the [A-5] zoned property. Riparian resources have not been identified within the [A-5] 
zoned area. Further, the County approval of the timber harvest activities expressly prohibits any 
disturbance within the designated [RCA-2(r)] zoned area where riparian vegetation is located. 
To this end, the County's approval ofthis project was based upon the factual content of the 1998 
wetland investigation of the subject property which did not identify any riparian resources within • 



.. 
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the area proposed for timber harvest activities. Although the LCP expressly allows timber 
harvest activities within buffer areas, the County's approval limits disturbance within the RCA-
2(r) buffer area. The County relied on the Specific Area Policy No. 4.fto support its decision 
that by maintaining the RCA-2(r) area in a undisturbed and natural state between the timber 
harvest activities and Lake Earl was appropriate even though the LCP could be interpreted as not 
affecting timber harvest activities within the RCA-2(r) zoned areas. As such, the County's 
approval of this project will not result in an adverse precedence for future interpretations of its 
certified LCP with respect to protecting environmentally sensitive habitat areas. Therefore, the 
Commission finds that the project site does not constitute an ESHA with respect to riparian 
habitat. Further, the Commission finds that the.. project as approved by the County raises no 
substantial issue with respect to conformance of the approved project with Specific Area Policy 
No. 4.a of the certified LCP which pertains to the maintenance of riparian vegetation along 
creek, streams, sloughs and other water courses. 

Adequacy of ESHA Buffer. 

a. Consistency with LCP Policy No.6 on page 58 of the LUP. 

The appellant contends that the subject 3-acre commercial timber harvest does not include 
provisions to adequately protect environmentally sensitive habitat areas adjacent to the project 
site as required by LUP Policy No. 6 on page 58 . 

• LCP Policy No.6 on page 58 of the LUP states, in applicable part: 

... Development in areas adjacent to environmentally sensitive habitat areas shall be sited 
and designed to prevent impacts which would significantly degrade such areas, and shall be 
compatible with the continuance of such habitat areas. 

Discussion 

As discussed above, LCP Policy No.6 on page 58 of the LUP sets up a two part standard for 
project review for developments proposed adjacent to ESHAs. The first standard is discussed in 
the previous section, Use and Development of Environmentally Sensitive Habitat Areas. The 
second standard established by LCP Policy No.6 on page 58 of the LUP requires that 
development that is adjacent to an ESHA should be sited and designed to prevent significant 
impacts to the adjacent sensitive resource. 

As approved by the County, timber harvesting would occur adjacent to a riparian habitat area. 
As discussed previously in this report, the County conditioned the permit to limit project-related 
impacts to the adjacent riparian habitat area. More specifically: Special Condition No. 1 of 
GP99-007C provides that timber harvest activities shall be limited to the [A-5] zoned area and 
that removal of timber or disturbance of vegetation within any adjacent riparian area is not 
authorized; Special Condition No.3 requires that prior to commencing timber harvest activities, 
the applicant's forester meet on-site with a representative of the California Department ofFish 
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and Game and concur on the boundary between the [RCA-2(r)] zoned land and that the boundary 
be flagged to prevent any disturbance within the [RCA-2(r)] zoned area; Special Condition No. 4 
limits site access improvements and/or temporary haul roads to areas outside of designated 
riparian habitat areas; Special Condition No. 5 requires that trees be felled and yarded in a 
manner to prevent disturbance to the adjacent riparian habitat area. 

The appellants contend that the County should have required more stringent special conditions 
that would prevent all logging activities within 100 feet of the [RCA-2(r)] zoned area. However, 
the certified LCP does not prohibit timber harvesting within designated buffer areas. For 
example, Section 21.11A.030 of the Coastal Zoning Ordinance for designated Resource 
Conservation Area, Wetland Buffer [RCA-2(wb)] allows timber harvesting in areas specifically 
zoned as a wetland buffer. In fact, Section 21.11A.030 also allows timber harvesting within the 
riparian area [RCA-2(r)] itself. Timber harvesting within wetland buffer area is not in and of 
itself inconsistent with the intent of a buffer. The purpose of the buffer requirement is to 
separate structures and otl}er permanent development that could accommodate uses that could 
result in on-going disturbance to an ESHA. Logging by itself would not result in permanent 
structures or uses that would result in on-going disturbance to the adjacent ESHA. 

• 

By imposing Special Condition Nos. 1 and 4 specifically to limit disturbance within the 
designated [RCA-2(r)] zoned area and by designating that the riparian habitat area as off-limits 
to project-related disturbance, the County has instituted mitigation measures designed to prevent 
impacts that would significantly degrade the adjacent riparian habitat from project-related • 
activities and subsequent agricultural use. Tree cutting within 100 feet ofthe riparian area is an 
allowed use under the LCP and would not prevent a buffer from being established between any 
subsequent permanent development and the riparian area. Therefore, the Commission finds that 
the project as approved by the County raises no substantial issue with respect to the project's 
conformance with the second standard ofLCP Policy No.6 on page 58 of the LUP of the 
certified LCP which pertains to buffering of environmentally sensitive habitat areas from new 
development. 

b. Consistency with Specific Area Policy No. 4.f on pages 65 and 66 of the LUP. 

The appellants contend that the 3-acre timber harvest on the subject property is contrary to the 
requirements to protect environmentally sensitive habitat areas as required by LCP Policy No. 
4.f, on page 65 and 66 of the LUP. 

• Specific Area Policy No. 4.f on pages 65 and 66 of the LUP pertains to development adjacent to 
environmentally sensitive habitat areas anq the use of buffers to protect such resources states: 

Development in areas adjacent to environmentally sensitive habitat areas shall be sited and 
designed to prevent impacts which could significantly degrade such areas, and shall be 
compatible with the continuance of such habitat areas. The primary tool to reduce the above 
impacts around wetlands between the development and the edge of the wetland shall be a buffer of 
one-hundred feet in width. A buffer of less than one-hundred feet may be utilized where it can be • 
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determined that there is no adverse impact on the wetland. A determination to be done in 
consultation with the California Department of Fish and Game and the County's determination 
shall be based upon specific findings as to the adequacy of the proposed buffer to protect the 
identified resource. Firewood removal by owner for on-site use and commercial timber harvest 
pursuant to CDF timber harvest requirements are to be considered as allowable uses within 100-
[oot buffer areas. (emphasis added) 

Specific Area Policy No. 4.f on pages 65 and 66 of the LUP includes similar protection of 
environmentally sensitive habitat areas as the nrotection provided for in LCP Policy No. 6 on 
page 58 of the LUP. However, LCP Policy 4.f specifically requires the establishment of a one 
hundred-foot-buffer to protect wetlands that are located adjacent proposed development 
activities. Nonetheless, this policy expressly allows commercial timber harvests within the 100-
foot wetland buffer. Therefore, the Commission finds that the project, as approved by the 
County, raises no substantial issue with regards to the projects conformance with Specific Area 
Policy No. 4.f of the County's certified LCP which pertains to buffer area requirements. 

3. Conclusion 

The Commission finds that, for the reasons stated above, that the appeal raises no substantial 
issue with respect to conformance of the approved project with the certified LCP. 

• EXHIBITS: 

• 

1. Regional Location Map 
2. Site Location Map. 
3. Assessor's Parcel Map 
4. Zoning Map 
5. Notice of Final Action and Findings and Conditions of Approval [May 11, 1999] 
6. Appeal to Commission, May 25, 1999 • 
7. Appeal Addendwn, May 25, 1999 
8. Appeal Addendwn, June 17, 1999 
9. Appeal reference: County Staff Report* on McNamara Timber Harvest Project 

[*includes staff report dated Feb. 24, 1999 and staff report addenda dated March 31, 
1999, and April9, 1999] 

McNamara/ NSI Staff Report. doc 
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DEL NORTE COUNTY BOARD OF SUPERVISORS 
583 G STREET, SUITE 1 

CRESCENT CITY, CA 95531 

AMINDED NODCE Of ACIJON 

L Notice Is hereby given that the Board of Supervisors of Del Norte County took the following 
action on May 11, 1999 regarding the projeCt listed below: 

Action: _ approved _X_ denied _ continued _ waived _.:._ took no action 

_x._ appeal/waiver _ rezone _use permit _variance 

_ abandonment of road right-of-way_ waiver of road condition 

_x_ upheld the Planning Commission's deciSion of: Aprll7, 1999 

Application Number: GP99-007C 
Project Description: Coastal Gndlng Permit 
Project Location: End of Cleyton Drive, off VIpond Drive 
Assessor's Parcel Number: 11D-02o-&4 
Applicant: Richard a Genevieve McNamara Agent: Feller 8t. Associates 
Applicant's Mailing Address: 2801 Laka larl Drive, Crescent City, CA 95531 
Appellant: friends of Del Norte 
Appellant's Address: P.O. Box 221, Crescent City, CA 95531 

A copy of any conditions of waiver and/or findings adopted as part of the above action are 
attached. 

II. If approved: 

_x_ This County permit or entitlement serves as a Coastal permit. No further action is required 
unless an appeal is filed In which case you will be notified. 

_This County permit or entitlement DOES NOT serve as a Coastal permit. Consult the 
Coastal Zone Permit procedure section on your NOTICE OF APPUCATION STATUS or the 
Planning Department Office If you have questions. 

III. Notice is further given that this project: 

_X_ Is appe'!lable to the California Coastal Commission. Any action of the Board of 
Supervisors on this Item may be appealed to the C:~lifomia Coastal Commission within 10 
working days or 21 calendar days subject to thf· .. equirements of Chapter 21.52 DNCC and 
Coastal Regulations. 

-Must be forwarded to the california Coastal Commission for final action. YO' 
notified of its sta\.u~ by the Coastal Commission. 

_Is not subject to Coastal COmmission regulation. 

EXHIBIT NO. 5 

• 

• 



7074650356 DN BOS PAGE 03 

• _ Pa~l map must be filed within 24 months or_ thE!, date of approval. 

Attachment: F•ndlngs & Conditions •c ~~w:: .... 

cc: CDO/ENGR 
BOS File 
Coastal Commission 

• 

• 
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california Coastal Conunission through a public review process and is • 
administered by Del Norte County. 

CEQA also allows a lead agency to determine that the incremental 
impacts of a project are not cumulatively considerable when they are 
so small that they make only a de minimus contribution to a signifi­
cant cumulative impact caused by other projects that would exist in 
the absence of the proposed project. All Timber Harvest Plans and 
exempt timber conversions within and outside of the coastal zone are 
not within the permit authority of the County, and will continue to 
exist in the absence of this proposed project. The mere existence of 
other projects that may result in significant cumulative impacts does 
not constitute substantial evidence that the proposed project's incre­
mental effects are cumulatively considerable. 

The public comment portion of the hearing was closed at the Conunis­
sion' s last meeting. The Commission is not required to reopen the 
public hearing at this time. Staff recommends the Commission discuss 
the project issues as presented at the last meeting and in the staff 
report addendum above, which addr~s~tes the comments received curing 
the public hearing. Staff further recommends the Commission adopt the 
finaings and approve the project with the specified conditions. 

5. FINDINGS: 

A) The project is consistent with the policies and 
standaras of the General Plan and Title 21 Zoning; and 

B) The project is exempt from the requirements of the 
California Environmental Quality Act as a Class 4 
Exemption; and 

** C) The project as conditioncs11 ~. s not located within an 
area that includes an envi. ..111lS:ntal resource of hazard­
ous or critical concern, that has been designated, 
precisely mapped, and officially adopted pursuant to 
law by a federal, state, or local agency; and 

** D) A prior biological survey of the property was con­
ducted by Karen Theiss and Associates for the purpose 
of habitat RCA zoning and adopted as SCH# 96122060. No 
habitat or listed species impacts were identified in 
the biological survey; and 

* E) The original McNamara Major Subdivision EIR {SCH# 
82111705) addressed wildlife issues for the entire 
parcel. The RCA and below i2-foot contour represent 
the area where the most sen,::d t-~ve habitat may be found. 
The Department of Fish anc ·;a,me has not objected to 
any subsequent projects in the same area (i.e. this 
project); and 

• 

• 
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•· F) The RCA-2{r) zoned land on the McNamara parcel 
represents "the ~crested edge of the estuaryn. The 
RCA-2(r) zoned land is located to the west of the 
proposed harvest area, serving as a buffer between the 
lake and the A-5 zoned landi and 

• 

* G) The proposed 3 acre minor timber conversion is 
completely located within the A-s portion of the 
McNamara parcel. This zoning was adopted by the Board 
of Supervisors on September 6. 1983; and 

** H} There is no substantial evidence before the lead 
agency that the subject property is located within a 
particularly sensitive environmental area; and 

** I) The subject project constitutes a minot:' private 
alteration in the condition of land and vegetation for 
forestry and/or agricultural purposes; and 

*** J) Significant cumulative impacts will not result over 
time from successive projects of the same type in the 
same place because this project constitutes a de mini­
mus contribution to the cumulative effect of other 
projects completed in the area (i.e. Wier - GP9701C; 
Reed - GP9603C; Geertson - GP95007C; Reservation Ranch 
- THP-110-020-62) and its mere existence does not 
result in sUbstantial evidence that the project's 
incremental effects are cumulatively significant; and 

*** X) Although the subject property is approximately three 
quarters of a mile away from an area the Department of 
Fish and Game has determined is utilized by wintering 
bald eagles. the harvesting of less than 3 acres of 
trees on the subject property does not constitute 
substantial evidence that the project's incremental 
effects will have a cumulative impact on the bald 
eagle; and 

*** L) There is no substantial evidence before the lead 
agency showing a reasonable possibility that signifi­
cant environmental impacts will result due to unusual 
circumstances/ as no unusual circumstances have been 
identified with regard to the subject project. 

6. CONDITIC:!'JS: 

• 
l) This is a coastal permit for removal of timber under 
a harvest exemption in the designated area on the 
project map. Removal of timber or disturbance of 
vegetation within any adjacent riparian areas is not a 
part of this permit; 

tH/89/99 ' 
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2) The applicant is responsible for obtaining any 
required permits·from the california Department of 
Forestry prior to any disturbance on the site; 

3) Prior to harvest, the RCA-2(r) zoned land adjacent 
to the proposed harvest shall be flagged in the field 
based on the Karen Theiss Report completed as part of 
the MCNamara Rezone. A representative of the Depart­
ment of Fish and Game shall meet with the forester and 
concur on the boundary between the RCA-2(r) zoned land 
and the proposed area to be cut. The RCA-2(r) ~oned 
land is not to be disturbed; 

4) Any access improvements to the harvest area must he 
located outside the RCA-2(r) zoned area. This may 
necessitate the removal of additional trees in order to 
make the access improvements needed in order to avoid 
crossing the RCA-2(r) zoned area; 

s) Where applicable, trees shall be felled and yarded 
in a manner to prevent disturbance of the adjacent 
riparian areas; and 

6) All other applicable standards and/or practices set 
forth by the Forest Practices Act shall be followed in 
undertaking this project. 

• Renumbered per PC Meeting 4/7/99 

** Amended pe·r PC Meeting 4/7/99 

*** Added per PC Meeting 4/7/99 

FINDINGS A THROUGH L AND CONDITIONS 1 THROUGH 6 ADOPTED BY THE BOARD OF SUPERVISORS 
ON MAY 11, 1999. 

94/0i/99-

• 

• 

• 
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CAUFORNIA COASTAL COMMISSION j.i(' 'I· ; ... 

4~ fREti.IONT. SUilE :1000 
SAH fRAHCISCO. CA 94105· 221!1 
VOICE AND TOO 14 \5) 904· 5200 
•• 5) 804-5400 

APPEAl FROM COASTAL PERMIT 
DECISION OF lOCAl GOVERNMENT 

Please Review Attached Appeal Information Sheet Prior To Complet1ng 
This Form. 

SECTION I. Aopellant<s> 

Name. mailing address and telephone number of appetlant(s): 

I!f.!$lr#Ji:li~a~~ Cv;a!~;i~~ii!~m eao~ J 
~ Zip Area Code Phone No. 

SECTION II. Decision Being Aopealed 

1. Name of local/port 
government: Del rJor±~ Cot.tnf'/ 

2. Brief description of development being , 

• ap~ea~~~&rt:tf?fiti:?=t 

• 

3. Development's location <street address, assessor's parcel 
no., cross street, etc.): ~r~ z!I~~O-==~~± . e _ _ ---~ Dc ___ -f.f V1 pond 

4. Description of decision being appealed: 

a. Approval; no special cc, .. _ . .. ions: __________ _ 

b. Approval with special conditions:_~K~-------
c. Denial: ____________________________________ ___ 

Note: For jurisdictions with a total LCP. denial 
decisions by a local government cannot be appealed unless 
the development is a major energy or public works project. 
Denia1 decisions by port governments are not appealable. 

TO BE COMPLETED BY COMMISSION: 

APPEAL NO: ______ _ 

DATE FILED: ______ _ 

DISTRICT: ______ _ EXHIBIT NO. 6 

APPLICATION NO. 
HS: 4/88 

A-1--:IIG-99-037 

iirr.ru\L -lu c llf"'M • ss r_oN 
MAY 25, 1999 
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APPEAL FRQM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2) 

i. . ·• 
5. Decision being appealed was made by (check one>: 

a. __ Planning Director/Zoning c. ~Planning Commission(';;;/~~~"' 
Administrator ~' J 

b. ;x_c1ty Council/Board of • d. _Other _____ _ 
Supervi sots • --6. Date of local government's decision: ~~~ I) llf~ 

1. Local government's fne number of any>: GP qq - oo7C 

SECTION III. Identification of Otherjoterested Persons 

Give the names and addresses of the following parties. <Use 
additional paper as necessary.) 

a. Nam~and mal~ address of permit ~ltcant: 

~~~~'l?li-'~c~aw.a:: 
b. Names and mailing addresses as available of those who testified 
(either verbally or in writing) at the city/county/port hearing(s). 
Include other parties which you know to be interested and should 
receive notice of this appeal. 

cl> E;leen. Coo~ 
~~:tJ!&'l¢~ !PCisS?>=-:-. 1 ----

SECTION IV. Reasons Suooorting This Apoeal 

Note: Appeals of local government coastal permit decisions are 
lfm1ted by a variety of factors and requirements of the Coastal 
Act. Please review the appeal information sheet for assistance 
in completing this section, which continues on the next page. 

• 

• 

• 
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APPEAl FROM CQASTAl PERMIT DECISION OF LOCAL GOVERNMENT <Page 3) 

State briefly your reasons for this appeal. Include a sunvnary­
descr1pt1on of local Coastal Program. land Use Plan, or Port Master 
Plan po1tc1es and requirements 1n which you bel1eve.the project is 
inconsistent and the reasons the decision warrants ~new hearing. 
(Use additional paper as necessary.) 

Please ~ee a:tta.ched o..ppeal notes o 

Note: The above description need not be a complete or exhaustive 
statement of your reasons of appeal; iowever. there must be 
sufficient discussion for staff to determine that the appeal Is 
allowed by law. The appellant, subsequent to f111ng the appeal, may 
submit addtttona·1 information to the staff and/or Commission to 
support the appeal request. 

SECTION V. Certification 

The information and facts stated above are correct to the best of 
my/our knowledge. 

Section VI. Agent Authorization 

. I /He hereby authorize to act as my/our 
representative and to bind me/us in all matters concerning this 
appea 1 . 

Signature of Appellant<s> 

Date -------------
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Appeal: GP99-007C, McNamar~ coastal grading penni~ Del Norte County 

A) This project is not consistent with the policies ofDeJ Norte County Local Coastal Plan (LCP) 
B) This project is not allowable as a Class 4 exemption under the California Environmental 
Quality Act, and under the California Coastal Act_. 
C) This project is directly adjacent to a designatt: .I ESHA- an Environmentally Sensitive Habitat 
Area of critical concern as designated in the Del Norte County Local Coastal Plan 
D) Karen Theiss conducted a wetland delineation survey. No wildlife study was conducted. The 
two visits to the site in 1992 and 1 998 addressed wetland delineation. that's all. 
E) The Dept. of Fish and Game, the US WildJife Service, and very respected local biologists are 
concerned about the adverse impacts these projects will have on the wildlife and biological 
productivity of Lake Earl. 
F) The Dept. of Fish and Game has recommended larger and more adequate buffer zones to 
protect the biological productivity of the Lake Earl Habitat. The RCA and below 12-foot contour 
do not adequately address concerns for endangered species and biological productivity. or provide 
adequate butTers because of hunting activities adjacent to residential areas. Both issues are raised 
by Dept. ofFish and Game. 
0) This project contributes significantly to a cumul.ative adverse impact on the flora and fauna of 
the LCP~ Envjronmentally Sensitive Habitat Area ~~BSHA). Lake Earl and adjacent marshlands. 
11ais project is not consistent with the polides or Del Norte County Loeal Coastal Plan 
(LCP), under IV. Sensitive Coastal Habitats. ' 
1. The project site is directly adjacent to a designated Environmentally Sensitive Habitat Area, as 

• 

designated in the LCP. •'llcW/l? { 1..1 n.e r~ .• 
( [...1>_!3 fo n. "}' Po s +. 

Under-Sensitive Coastal Habitats. IV- (LCP): Both Lake Earl· and the Pond and Sloughs in the c:.u:f- ,· s 
Lake Earl region are specifically designated as Environmentally Sensitive Habitat Areas (ESHA). pre f~t?J' 
They meet all the Designation Criteria (B): " I. biologically productive areas important to the ./ 
maintenance of sport fisheries~ 2. Habitat areas vital to the maintenance and enhancement of rare 
and/ or endangered species; 3. Fragile communities requiring protective management to insure 
their biological productivity. species diversity and/or continued maintenance~ and 4. Area~ of 
outstanding scientific or educational value that requjre protection to insure their viability for 
future inquiry and study." These 4 criteria are idt . •goo as planning issues. 

2. This project is inconsistent with LCP land use policy in and adjacent to an ESHA because 
adequate protective measures have not been instituted. Supporting statements are made by 
Dept. ofFish and Game, u·s Wildlife Service, and various qualified biologists. 

Under-Sensitive Habitats and Land Use (LCP,. IV.D.J.)- " 1. Planning issues: Sensitive habitats 
· are vulnerable to disturbance from human activities. Recreation, agriculture and development can 

threaten the integrity of sensitive habitats unless adeqt,ate protective measures are instituted." 

Under- LCP, lV. D. I.a.- Agricultural Uses- • ... Certa•n agricultural practices, however, have the 
potential for adversely impacting sensitive habitats. A~ an example, intensive agricultural activities 
on small parcels adjacent to riparian corridors can ~qttire the removal of vegetative cover and • 
may alter or severely damage the habitat. " 



• 

• 
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Under- LCP.IV. D. l .d.- Incompatible Uses-" Certain activities i_n Qf..J.lCar sensitive habitats may 
be entirely non-conforming with the required prot.....-'jtion and maintenance ofthe area's natural 
resources. Uses which sianificantly alter the productivity, water quality, .... of a designated 
habitat should be carefully examined and appropriately mitigated where necessary. Further 
consideration must be afforded to the maintenance of flora and fauna inhabiting or utilizing a 
sensitive habitat. 

California Dept. of Fish and Game has Recommended Guidelines to Del Norte County of 4 SO feet 
buffer zones from dwellings because of hunting activities on Lake Earl. 

California Dept. of Fish and Game uses the Washington State Dept. of Ecology Study 
Recommendations as their guideline for buffers around wetlands- Castelle et al. ( 1992) 
"recommend buffer needs of600 feet or larger from the wetland boundary ... The narrower the 
vegetated uplands adjacent to wetland. the more susceptible wetland wildlife are to stresses and 
disturbances. Also, the narrower this zone js. the more susceptible the area is to loss of habitat 
function and productivity through natural changes or human induced impacts." These 
recommended guidelines have been presented to Del Norte County Planning Department. 

California Dept. ofFish and Game refers to a study by Findlay and Houlahan ( 1997) that. "found 
that herptile and mammal diversity declined when forests were cleared within 2 kilometers of a 
wetland ... Their results suggest that to preserve maximum biodiversity in wetlands. buffers should 
be increased to extend a kilometer or two from wetland edges." Foster and McNamara trees are 
both directly adjacent to wetlands. 

All of the large spruce trees adjacent to Lake Earl on this project site fall outside of Del Norte 
County designated RCA zones and delineated wetland buffers to the t 2 foot level. Therefore this 
important vegetative buffer will be removed with this grading permit. and these buffers do not 
adequately address LCP policy for a designated Sr-· :~·ive Habitat Area. 

In comments by Fish and Game about THP 1-97-417 DEL bald eagle consultation, located only 
1 mile from this site," protection measures to avoid take (to bald eagles) could be as much as 
one site- potential tree height up to a 300 foot no harvest if following federal guidelines. We have 
information placing one bald eagle at approximately 250-300 feet inside the plan boundary. If a 
recommendation were made based on this one observation, a minimum 500 foot protection zone 
would be warranted .... Protection measures such as these would affect essentially all of the plan 
west of Lake Earl Drive." 

This project site i~~~~~ same quality habitat. large spruce trees adjacent to the lake, and is 
located only 1 miiCi\tO flilabove mentioned THP. The US Fish and Wildlife Service has 
determined that without surveys for wintering bald eagles pnor to approval, the proposed project 
has the potential to incidentally take bald eagles. P' .. ~~ ~~~ see attached letter. 

Please see CA Fish and Game comments about bald eagle usage on the Foster site. Usage in the 
Lake Earl area has increased in recent years. 

P.UO 
,. 



1ay-25-99 04: 30P ON OFFICE SUPPL Y,------...,77"1Q.-::7r--;4>r.6=s----::3"4"'0"<"2~ t-".UJ' ,. 

We understand that Scott Feller, the project forester, has done a cursory bald eagle study which • 
contradicts the results of the Fish and Game bald eagle consultation, conducted by a specialist. 
Also, records have been kept for bird observations on the South East Lake Earl Area by local 
biologist and well respected field ornithologist Alan Barron. These records indicate regular usage 
ofbald eagles and peregrine falcons over a long period of time. from 1974 to current. Please see 
attached records. 

Please see attached infonnation from report by biologist Deborah Jaques. Breeding Water Birds 
at Lakes Earl and Talawa. The report shows that the south east lake area, adjacent to the project 
site. is the most productive water bird area of the lake. Species of special concern are the only 
known California coastal breeding colony of Western Grebe, and possibly the entire west coast. 
and this isolated population appears to be ecologically distinct. Grebe nests are fragile and need 
the wind shelter provided by the McNamara trees, as well as seclusion from human disturbance. 
Wood ducks made heavy use of the Foster pond area, also known as the Standard Veneer Pond. 
Wood ducks are particularly dependent on woody areas for nesting and for seclusion • being easily 
disturbed. 

Deborah Jaques• comments to the Brush Creek THP .. another recently proposed project 
on Lake Earl .. raises serious concerns about the fragile nesting grebes and the removal of 
necessary wind shelter provided by tall trees around the lake. Fish and Game comments also raise 
these same concerns. 

Please see attached letter from Dr. Paul Springer .. a very respected biologist, siting various wildlife • 
concerns and expressing the need for further assessment before further forest clearing is 
permitted. 
"These wooded ponds provide prime habitat for nesting Wood Ducks and wintering Ring-necked 
ducks." 

Under LCP,IV., D.l.f- Buffer Zones- " ... These protective buffer zones should be sufficient along 
water courses and around sensitive habitat areas to adequately minimize the potential impacts of 
adjacent land uses." 

Under LCP IV. D. 2. a-.. Land uses and levels of use in and adjacent to biologically sensitive 
habitats shall not adversely alter or contribute significantly to a cumulative alteration of the overall 
biological productivity of the area"~ and b. " Land uses and levels of use in and adjacent to 
biologically sensitive habitats shall not adversely impact or contribute significantly to a cumulative 
impact on the viability of flora and fauna inhabiting or utilizing the area." 

Bay Meadows Development Project recently removed substantial habitat adjacent to the Lake 
Earl Wildlife Area log ponds. An inadequate bum~~ .!one remains, consisting of the spruce trees on 
the Foster grading permit site. Now they want to remove the inadequate buffer- the Foster trees. 

The Vipond McNamara Subdivision recently removed substantial wildlife habitat adjacent to Lake 
Earl and to the proposed McNamara grading permit site. Now they want to remove more habitat 
adjacent to the lake- the McNamara trees on the grading pennit site. • 
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• The 12' buffer contour used around Lake Earl at the McNamara Vipond Subdivision, has resulted 
in houses adjacent to the shore line, and hunting conflicts have resulted. Residential development 
this close to the lake shore is inappropriate and noncompliant to LCP land use policies. 

• 

• 

The 1 oo• buffer was used on the Bay Meadows Development, even though CA Fish and Game 
protested and demanded that at least another 100' ofbuffer was necessary along the fog ponds. 
Their recommendations were not followed. As a result. CA Fish and Game trees are left 
wlnerable to wind fall, and the area will be subject to significant human disturbance at this 
designated sensitive habitat site. 

We regret not being more aware of these projects. 

All four of these projects constitute a cumulative impact with significant adverse effects to the 
Lake Earl Ecosystem. AU are in close proximity to each other (within I mile), and adjacent to the 
wetland. 

Coastal Act Polities stated in the LCP, VI: 
"Section 30240. (a) Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on such resources shall be 
allowed within such areas. (b) Development in areas adjacent to F.SHA and ... shall be designed to 
prevent impacts which would significantly degrade such areas, and shall be compatible with the 
continuance of such habitat areas . ., 

The impacts of this grading permit will significantly degrade the area. The removal of large 
spruce trees and the forested edge of the wetland~ which is a vital part of the life cycles of many 
species of concern. will significantly degrade the ESHA. 

LCP VI. B.-" Present Local Policies: The Del Norte County General Plan recognizes the 
importance of biologically sensitive habitats and seeks to conserve and manage these resources for 
the educational7 recreational, and economic needs of present and future generations. 
Standards for the management of wildlife, habitat and vegetation in the County have also been 
developed. Important policies concerning the maintenance of sensitive coastal habitats include: 
1 . The county should require Environmental Impact Reports to insure the protection of fish. 
wildlife, and plant species in the area considered for development. .. 3. The county should maintain 
all existing species of fish, wildlife, and vegetation fr-r their economic, and intrinsic and ecological 
values as well as providing adequate protection of rare and endangered species. 4. The foJlowing 
areas are recognized as major locations of excellent wildlife habitat, native or natural vegetation. 
and of aesthetic value: ... Lakes Earl and Talawa and their immediate marshland ... 5. The County 
should establish riparian corridors along local streams, creeks and sloughs to maintain their 
aesthetic appeal, wildlife habitat, control of erosion, and to provide natura) v~r,..getation separations 
between developed uses. It 

LCPVII: Specific Area Polities and Recommendations.D. Wetlands, f- "Development in areas 
adjacent to environmentally sensitive habitat areas shall be sited and designed to prevent impacts 

P.OB 
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which could significantly degrade such areas, and shall be compatible with the continuance of such • 
habitat areas. The primary tool to reduce the above impacts around wetlands between the 
development and the edge of the wetland shall be a buffer of I 00 feet in width ... " 

This primary tool- a buffer of I 00' is entirely inadequate to accomplish the LCP policies for 
ESHA Lake Earl and surrounding marshland, especiaDy since removal of vegetation within the 
1 00' buffer is allowed. Again, please refer to statements made by CA Fish and Game concerning 
buffers around wetlands. •·· 

We could not find the 12 foot contour around Lake Earl mentioned as a buffer guideline in the 
LCP. 

According to the CA Dept. ofF orestry regulations, only one 3 acre timberland conversion 
exemption is allowed per contiguous ownership parcel. Richard McNamara has recently 
authorized the harvesting of wood for sale in an approximately 3 acre area on this site. Several 
neighbors have reported the ongoing cutting during February and March. Del Norte County 
responded to these complaints, and confinned them. He was served with a cease and desist Jetter 
by the Del Norte Community Development Dept. on Feb. 23,1999. This cutting has occured in an 
RCA-2 zone that specifically prohibits this activity. Please see Susan Morrison's letter, issue # 1. 

' 

In conclusion, Lake Earl is California's largest co~ lagoon and most biologically diverse 
Wildlife Area (LEWA). It is considered 2nd only to San Francisco Bay in importance as a unique 
coastal embayment. With the exception of wetlands, the area was historically surrounded by • 
forests. The interdependent flora and fauna evolved for millions of years with these ancient trees. 
They are gone,. replaced with pasture, homes, lawns, and second growth pockets of trees. That 
makes these mature second growth areas, a tiny percentage of the original forest, all the more 
important. If we are serious about protecting the ecosystem of the LEW A, all logging up to 600 
feet to 3,281 feet ( I kilometer) from Lake Earl wetlands must stop. 

Thank~ 

~ ~ !ft.ag .2'-/ /9!1 

Friends ofDel Norte, 
President, Joe Gillespie and/or 
Vice- president, Eileen Cooper 

• 
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HANDED OUT BY STAFF_ 
PL.ANNING COMMISSIOtt 

MEeTING OF 

'-1 I? I c; q ~·~~~· 

Ernest Perry, Director 
County of Del Norte 

v 
March lS, 1999 

Community Development Depa..~ent 
Crescent City, CA 95501 

Dear Mr. Perry: 

707 46b :..:S"'-U;t::: 

Susan E. Morrison 
701 Clayton Dr. 
Crescent City, CA 95531 

RECEWEO 
MAR 1 g 1999 

COU!II'Iv PlANNING 
Rll Of DB. NOliE 

I am writing regarding the McNamara application for a grading permit in conjunction with 
a three-acre timberland conversion exemption. I am adjacent land-owner in the area of the 
proposed activity located off of Clayton Driw· sud Vipond Drive approximately one eighth 
of a mile from Lake Earl. I have been in regular contact with your staff since I first 
received the required notice of this proposed action on February 24th, 1999. 

I spoke at the recent Planning Commission regarding this proposal and am now submitting 
the comments I made at the meeting in written form for the record. 

I request that the Community Development Department and the Planning Commission 
reject this proposal. If the Department or Commission does not feel comfortable rejecting 
the proposal immediately, then I request that any decision on the proposal be postponed for 
eight weeks. My requests are based on four issues that I believe have not been·adequately 
addressed during the review of the project proposal and, which, I believe once thoroughly 
researched and reviewed would lead both the Community Development Deparunent and 
the Planning Commission to reject the MaNr r'roposal. 

Issue #1 
My first argument against this proposal is with regard to the three-acre timberland 
conversion exemption that will b.; undertaken in conjunction with the grading permit. 
According to California Department of Forestry regulations, only one three-acre exemption 
is allowed per contiguous ownership parcel. Richard McNamara has recently (over the last 
two weeks) authorized the harvesting of wood for sale in an approximately three-acre area 

• 

• 

• 
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.· 

• 

• 

• 

on the parcel in question. Mr. McNamara has, thereby, taken his one allowable three- acre 
exemption. 

Several neighbors have reported the ongoing cutting during late February and early March. 
Del Norte County Sherrifs Deputys responded t() these complaints and spoke to 
Mr. McNamara to gain assurance that the perso~ 'doing the harvesting had 
Mr. McNamara's permission to do so. Mr. McNamara told the Deputy that this person, 
Mike Amos, did have his permission. On February 21 5

\ 1999, Mike Amos told my 
partner, Kelly Miess, that he was cutting the wood and selling it as firewood. 

The cutting that has been undertaken recently is unauthorized and is being done in a 
.. Resource Conservation Area- 2" that specifically prohibits this type of activity. In 
addition, the preliminary staff report on the project, dated February 11, 1999, specifically 
states that no disturbance is allowed in the RCA-2 area 

Mr. McNamara not only authorized this activity, as can be verified through Sheriff's logs 
but was fully aware of its illegality. He was served with a cease and desist letter by the Del 
Norte Community Development Department on J:ebruary 23, 1999. Even after receiving · 
this letter, Mr. McNamara continued to allow tb: ·unauthorized cutting. County 
Community Development as well as California Department of Forestry have records of the 
unauthorized activity, complaints regarding the activity and action taken in an attempt to 
stop it. Tiris flagrant disregard for the rules and laws of our county should be taken into 
consideration as this three-acre exemption from harvest regulations is considered. 

Issue #2 
Tiris cut will have a devastating impact on the adjacent property owners and the wildlife 
habitat surrounding Lake Earl. One week's notice is just not sufficient notice for such 
significant action. As an adjacent land owner myself, I could not even meet the Plarming 
Commission's agenda deadline to submit a letter given such short notice. 

The adjacent property owners who will be prim~ 1:" i'.llpacted by this cut, the Adkins, have 
lived in Del Norte for nearly twenty years, have operated several important business and 
have made significant contributions during that time. The harvesting of these trees, which 
they understood to be a legal buffer between themselves and the McNamara subdivision, 
will have a devastating impact on their way of life. These trees begin less than thirty feet 
from their kitchen window and if cut will tum a protective buffer into an open field 
exposing them to both the subdivision from which they sought distance and the wind and 
weather from the southwest off the lake. I believe that more time should be provided to 
allow for research into the issues associated with this harvest exemption . 



. . . 

Issue 3 , 
I have read the finding associated with the mid 1980's rezone of this property and believe 
that the cutting being propdsed is specifically not allowable under those findings - in 
particular, under item "C" of those findings which discusses allowable vegetation removal. 
I believe it is very likely·that additional documentation exists that would confirm that the 
proposed cut is not allowable. One week is just not enough time to adequately research 
those issues. 

Issue 4 
I believe that the "CEQA Class 4 Exempt, recommendation of the County Community 
Development Department is incorrect and that the permil should, therefore, be denied. 
Specifically, the CEQA exemption should be denied wider items "A", "B" and "Cn of 
Article 19 of CEQA, Section 15300.2. ~ cumulative impacts of removing the forested 
edge surrounding Lake Earl have not been co~idered. Approval of the project as 
recommended would, thus, circumvent adeqtl~\te environmental review. In speaking with 
the Adkins', I understand that they have seen bald eagles, b.erons, and egrets on their 
property which is approximately one eighth of a mile from the lake and which is certainly 
at least potential habitat for a number of critical species. 

p- 14 

. . 

• 

In closing, I am asking that the Community Development Department and the Planning 
Commission reject the McNamara proposal. If the Department or Commission does not • 
feel comfortable rejecting the proposal immediately. then I request that any decision on the 
proposal be postponed for eight weeks. 

Sincerely, 

~-L-~--
Susan E. Morrison 

• 
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.. · Karen Theiss :nd Associates • 
' 

Biological and Environmental Consultants 

.P.O. Box 3005 • McKinleyviUe, CA 95521 • (707) 839-0681 

I INTRODUCTION 

WETLANDS INVESTIGATION 
MC NAMARA III SUBDIVISION 

The proposed McNamara III ,Subdivision is located northerly of 
Vipond Drive and Clayton Road: on the easterly shore of Lake Earl, 
Del Norte County (Figure 1). It is currently vegetated with Sitka 
spruce forest, forested wetlands, persistent emergent wetlands, and 
upland grassland. The intent of the wetlands investigation was to 
determine the extent and nature of wetland habitat within the 
project area. The parcel falls within the wetlands regulations and 
policies of the US Army Corps of Engineers, the California Coastal 
Commission, the California Department of Fish and Game. and the Del 
Norte County Coastal Plan. 

II METHODOLOGY 

The delineation of jurisdictional wetlands was carried ouD • lduring field investigation conducted on Ma;:~r 2 7, 1.9.9..2. following the 
currently applicable US Army c~rps of Engineers (COE) criteria from 
1987 (Environmental Laborator;; 1987). Data on vegetation, soils, 
and hydrology were gathered at ten discreet test sites, following, 
the Routine Onsite Determination Method of the Corps of Engineers: 

• 

The results were recorded on COE data forms which are included i~ 
Appendix A. In addition, field notes indicating the extent of 
homogeneous vegetative types were made on a field map. All test 
sites were flagged in the field and noted on an aerial photograph. 
A "line of sight" was subsequently flagged by personnel of Karen 
Theiss and Associates, and surveyed by personnel of Michael Young 
and Associates, Test site locations and wetland boundaries are 
located on the attached blueprint (scale 1" = 100 feet) and are 
described within the body of the following report. Probable COE 
wetlands are those which exhibited wetland vegetation and soils~at 
the time of field review, and are expected to exhibit wetland 
hydrology at a more appropr:i.ete sampling period (winter and 
spring J. 

The following report presents the results of the field 
investigation. Constraints encountered during field investigation 
and report preparation include seasonal lateness of sampling in a 
drought period, incomplet~ available soils information. and 
manipulation of some portions of the site (e.g., grading, removal 
of vegetation!. • -·····---c.-----

1 

Biologieo.l Surveys • Habitnt Annlysis • Mitignlh 1 Plnns • EnvironmcntnJ Documents • Revegetation Plnn!l 
r-1 .. ) ,-., , I t' 1 ,-. rl'l <~ 

-



/ JOJ 465 3402 
P.I:z 

dependent upon the value of the habitat being impacted by the 
project and on the projected valqe(s) of the proposed mitigation. 

,. 
.-:: 

In general, wetland values tend to be greater in large, contiguous • 
areas than they are in small scattered areas. This is not 
necessarily the case 1 however, when dealing wi tb vernal pools. 
Mitigation areas should be located near or adjacent to functioning 
wetlands when possible. 

X SUMMARY 

The parcel proposed for the McNamara III subdivision (API 110-
020-64) was investigated with regard to the presence and extent of 
wetlands on May 27, 1992. The delineation of ·jurisdictional 
wetlands was carried out following the Routine Onsite Determination ,,,. 
Method of the Corps of Engineers ( 1987). The field investigation .,.'.,..~. 
revealed that those areas veget :r.ted with open grassland and Sitka / I.•~,, 
spruce forest are not jurisdictional wetlan-asas·aenned by tid ther t'he"state .. or -Fec:ieriil"·ageii.C:Ies ,· 'si'hiTe those: areas vegetated With a 
willow or alder canopy generally meet the wetland criteria. 
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·california Coastal Commission 
Nor:th Coast·Area Office ' 
45 Fremont, Suite 2000 
San Franci~. 'CA ~41 05-2219 

Dear Messrs: 
' ,. 

I• 

!: 
I 

. 'l 

· JUN 01 1999 

' . 

RE: Friends of Del Norte Appeal of McNamara 
and Foster Grading Permits/ 3 Acre Clearcuts 
adjacent to Lake Earl Wildlife Area and its ·Ponds. 

I , 

We have faxed you these two appeals. We are now writing to 
convey to you a hard copy of the appeals, as well as all referenced 
and other attachments to these appeals. 

We also intend this letter to serve as a brief summary of the actions 
we ask of the Commission, and a catalogue of the attached 
·photographs and materials. 

' I I 

Summary & Overview. 
I 

This is a summary of the actions we ask the California Coastal 
Commission to take. We respectfully ask that you: 

1) Review these two permits individually, and in combination 
because of the statement that they make about cumulative forest 
canopy loss and other cumulative effects. 

I 

2) Deny these permits because their issuance, and the process and 
manner. of their issuance, is inconsistent with the Local Coastal 
Plan, and with the Coastal Act itself. 

EXHIBIT NO. 7 

APPLICATION NO. 

A-1-DNC-99-Q37 

APPEAL ADDENDUM 
MAY 25, 1999 ' 

, ' 



Friends of Del Norte Appeals of McNamara & Foster Permits 
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3) Deny these permits because the tools (e.g., the Resource Conservation Area system, 
the so-called 100 foot "buffer" within which vegetation can be removed, etc.) used by Del 
Norte County to implement their Local Coastal Plan are inadequate to protect wetlands, 
habitats and species in general, and particularly inadequate to protect the 
Environmentally Sensitive Habitat Area of Lakes Earl and Talawa (hereafter Lake Earl), 
and their associated wetlands, ponds and sloughs. These tools are inadequate because 
they do not address special locations, unusual circumstances, the science regarding 
buffer zones (which may have emerged since the tools were put into place), cumulative 
effects, and many other important issues. The County has not established "clearly 
defined buffer areas" sufficient to protect habitat according to the most recent science 
available. 

4) Review whether the Local Coastal Plan is consistent with the Coastal Act, regarding in 
general the protection of Environmentally Sensitive Habitat Areas. In particular we 
would appreciate your advice as to whether a special plan, "special treatment area," or 
amended plan is requfred to adequately protect Lake Earl environs. For example, it · 
appears from a reading of the Coastal Act, that this area should be a •special Treatment 

• 

Area" and/or have a special plan for its protection, in order to fulfill the intent and • 
meaning of the Coastal Act. (In our view, such a plan should also include and address 
the entire drainage basin of the Lake, in terms of the health of its tributary creeks, related 
ponds, and other watershed elements.) 

5) Review whether the Local Coastal Plan is consistent with the Coastal Act, because of 
the County's complete failure, regarding these two permits as well as earlier permits, to 
examine or address cumulative effects. In these cases, it is the cumulative effects of 
subdivision, development, logging, and the cumulative loss of canopy and diversity in the 
forested edge of Lake Earl and along its ponds, wetlands, sloughs, and within its 
drainage basin - and particularly in, although not limited to, the southeastern and 
eastern environs of Lake Earl, which are areas of concentrated waterbird use and Bald 
Eagle and Peregrine Falcon use. 

6) Review whether the Local Coastal Plan is consistent with the Coastal Act, because of 
the County's complete failure to consider, examine or address the outstanding scenic 
and visual qualities of the Lake Earl Wildlife Area. In a number of recent permits issued 
by the County, including these two most recent permits, scenic and visual issues have 
never even been raised {Ft:.:ler subdivision, and Timber Harvest Plan; Bay Meadcws 
subdivisions; McNamara Lakeside Loop subdivisions}. 

Consider that if it were not for Bald Eagle and Peregrine Falcon use, Mr. Feller might 
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Friends of Del Norte Appeals of McNamara & Foster Permits 
Cover Letter to the California Coastal Commission 
May25, 1999 

have been allowed, by the County and other agencies, to clearcut the largest and oldest 
remaining clump of mature second growth forest immediately on the Lake shore. County 
and other policies, allowing for a small, partial cut buffer retaining primarily only alder, 
and removing nearly all mature spruce in the buffer - were totally inadequate to protect 
wildlife, endangered species, and scenic and visual qualities. 

The Wildlife Area, jointly administered by Fish & Game and State Parks, is increasingly 
popular with recreational users (kayakers, canoeists, hikers, etc.) and for nature study, 
bird- and wildlife watching. The forested edge of the Lake is an important scenic and 
visual buffer for these users who wish to appreciate the outstanding beauty of this 
coastal lagoon in an at least somewhat natural state. 

7) And other issues, as raised in the attached materials. 

Loss of Diverse & Mature Canopy 

These two projects, especially when combined, put the spotlight on the cumulative loss 
of forest canopy, as well as the loss of diverse and mature canopy. At one time, ancient 
Sitka Spruce, and other old growth species, blanketed the north coast, and protected its 
coastal lagoons and wetlands. 

Today plant specialists tell us that the wetland spruce forests in Humboldt County are 
virtually gone, and that fragments of this special habitat can still be found in Del Norte. 
Note the photos that we reference, and enclose, to see how little of this habitat remains 
around Lake Earl. Most has been cleared for agriculture, industry and homes. 

Still, this makes the remaining forested edge very significant. Both the Foster and 
McNamara cuts will take virtually the last remaining forested edge, and the last few 
mature trees, immediately adjacent to large tracts that have already been cleared and· 
approved for development. Indeed, the McNamara cut proposes to take one of the last 
remaining stands that is located right on the Lake and contains older, mature spruce 
trees. (The Feller grove has since been purchased by the state, and will be administered 
by Fish & Game.) The importance of mature trees for perching and roosting is discussed 
in our submitted materials. 

Unusual Circumstances Regarding McNamara Property 

Furthermore, there are some unusual circumstances regarding the McNamara project. 
We want to express our concern that the McNamaras appear to regularly flaunt and 
circumvent the law and Coastal Commission protections for wetlands - and never seem 
to be called on by any agency to take responsibility for their actions . 
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First, they are attempting to clearcut this three acre parcel as a one-time timberland 
conversion exemption. It seems very likely that the McNamaras have already used up 
this three acre conversion, and more, over recent years by illegal, unpermitted removal 
of trees within their 26.94 acre parcel. Susan Morrison's letter, attached, documents the 
trees which were taken illegally during late February and early March of this year. 
Additionally, an August 26, 19971etter (attached) from Jim Muth, Coastal Commission 
staff, documents from photos that McNamara has removed major vegetation and trees 
from this same property, without a permit, between 1992 and 1997, and that this "may 
involve a violation of the Coastal Ad." The same letter further notes unpermitted 
disruption, manipulation and draining of wetlands within this same parcel. 

We are left wondering why Del Norte County allows illegal activities and regular 
violations by this same owner within this same parcel to continue unremarked. The 
Coastal Commission should review this pattern of illegal vegetation and tree removal, 
and wetlands disruption. 

Second, please note there is a pattern of cumulative effects within the contiguous 
. existing and future McNamara subdivision(s), that has gone unreviewed and unremarked 
by any regulatory agency. 

Catalogue of Attached Photographs 

We are attaching a group of photographs to assist in making our points. 

i) Three black and white aerial overviews of the Lake (July 21, 1989, appear to be- four 
foot Lake level) illustrate somewhat how the forest along the east side of the Lake has 
been cleared for agriculture, housing and industrial use. A narrow band of trees clings to 
the edge of the coastal lagoon. There has been more cutting and development since 
these photos were taken. 

The other important thing to note from these photos, although it takes some 
concentration, is the few remaining clumps of mature trees. The Feller and McNamara 
trees (circled} are notable for their maturity. The McNamara trees in these photos are 
also notable as a remnant of forest buffer between the intensive development of the 
Vipond and Lake Loop subdivisions and the Lake. (When the Lake is higher, obviously, 
these trees are closer to its edge.} 

Although CA Fish & Game and State Parks own large aieas around the Lake, their lands 
for the most part lack mature forests, or even fragments of mature forests. It may be 
that the east side of the Lake has better soils; it may also be the pattern of cutting that 
took place around the Lake. All trees are second growth; Feller and McNamara trees 
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May25,1999 

appear to be in the 80 year- 100 plus year range. 

ii) Four copies of color photos, close up aerial slides; two each of the McNamara and 
Foster trees proposed to be cut. We believe these speak for themselves. 

iii) We also refer you to the color aerial photograph of lake Earl given to Robert Merrill at 
the recent Coastal Commission meeting in Santa Rosa. It also illustrates well how little 
is left of the forests around the lake. 

Thank you for your time and consideration. 

Sincerely, 

Eileen Cooper 
Vice President 

Other Attachments: 

Photographs 
Coastal Comm. Appeal Paperwork/ McNamara 
Coastal Comm. Appeal Paperwork/ Foster 
Friends of Del Norte letters & statements appealing Planning Commission decision to 

County Board of Supervisors 
letters regarding grading permits: 

March 15, 1999, from Susan Morrison (included with McNamara appeal 
paperwork above) 
April 5, 1999, from Dr. Paul Springer 
March 30, 1999, from U.S. Fish & Wildlife Service, Halstead 
March 3, 1999, from CA Dept. of Fish & Game, Koch 
April 2, 1999, Northcoast Environmental Center 
March 3, 1999, Jerabek 
February 18, 1999, Bob & Francine Adkins 

Re Importance of southeast portion of lake for waterbirds: 
Draft Report,' Breeding Waterbirds at lakes Earl and Talawa, Del "'~rte County, 

California, 1997-1998, Deborah Jaques, CA Fish & Game, March 1999 
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May 25, 1999 

Re Bald Eagle and Peregrine Falcon use of Forested Lake Edge, and east side of Lake: 
June 19, 1998 cover letter from Armand Gonzales, CDF, and 

draft Bald Eagle/Peregrine Falcon Consult Report of same date. 

Letters/records documenting observations by local biologists Dr, Robert Mize, 
Deborah Jaques, AlanD, Barron, Spring, 1998 

Observation notes compiled by Alan D, Barron, local biosurvey contractor and 
field ornithologist 

Letter to the Editor, from Walt Morse, documenting eagle use at the end of 
Lakeside Loop, near proposed McNamara cut 

Re unpermitted abuses on McNamara property: 

August 26, 1999 letter from James Muth, Coastal Commission, to Ernest Perry, 
Del Norte County Community Planning .. 
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June 17, 1999 . 
TO: CA Coastal Commission. Danyl Rance, North Coast Area. Planner, FAX: 415-904-540p 
From: Friends ofDel Norte, Eileen Cooper~ Vice President 1 

1093 Hwy 101 N. #18 
Crescent City, CA 95531 
707-465-8904 

RE: Commission Appeal No. A-l-DNC-99.037 
RE: Commission Appeal No. A-1-DNC-99-038 , 

I 

Please add this document to our grounds for appeal of both Del Norte Coastal Grading Pen:bits. 
This document is a reorganization of our appeal arguments. We hope this reorganization helPs to 
cJ.ari:tY our position. i 

j 

Review these two permits individually, and in com.l,ination because of the statement that they 
make about cumulative forest canopy Joss and other cumulative effects. Almost all of the i 
information in this document applies to both pemdts, and where they differ, we have made ~ote. 
Reviewing them together will save you time. I 

Please deny these grading permits because they are not consistent with many policies of Del iNorte 
County Local Coastal Plan (LCP). and they are not consistent with CA Coastal Act policies) 

Under Marine & Water Resources VI.C.:" LCP Policies: Del Norte County recognizes the 
economic and biologic significance of maintaining and where possible enhancing marine 
resources, coastal waters and sensitive coastal habitats. General policies designed towards 
achieving these important goals are stated ..... 6. Environmentally sensitive habitat areas s~ be 
protected against any significant disruption ofhabitat values. and only uses dependent on suf=h 
resources shall be allowed within such areas. Dew 1:1pment in areas adjacent to envi.ronmenthlly 
sensitive habitat areas shall be sited and designed to prevent impacts which would significantly 
degrade such areas, and shall be compa:tible with the continuance of such habitat areas.'' 

I 

Deny these two grading permits because their enactment will result in significant disruptio~ of 
habitat values of the designated Envirorunentally Sensitive Habitat Areas of Lake Earl and its 
associated ponds and sloughs (hereafter referred to as ESHA Lake Earl). ! 

Lake EarV Talawa and its surrounding marshla.nds is specially designated and recognized as an 
area of outstanding wildlife and sensitive habitat values, scenic values, and recreational values. 
Therefore in and around ESHA Lake Earl, concerning degrading impacts: ! 
a.. The maintenance and protection of existing species of wildlife including rare and endangered 
species, as well as of native flora, is required. 
b. The maintenance and protection of the biological productivity of fragile coastal habitat is: 
required, and considered most important. Enhanc<.;meut is important 
c. The maintenance and protection of the natural scenic beauty is required. Restoration is 
important. 

Deny these two grading permits because they are not designed to prevent impacts which will 
significandy degrade ESHA Lake Earl . 

EXHIBIT NO. 8 

APPLICATION NO. 

A-1-DNC-99-037 
I JU'.t'fu\L A I JIJt(N I JIIM 

JUNE 17, 1999 ... 



l 
I 

a. Studies to identify, evaluate, and address impacts that have the potential to significantly 1 

degrade ESHA Lake Earl have not been done( such as current Environmental Impact Repo~ and 
cumulative impact analysis). I 
b. Adequate protection measures, including adequate buffer zones. to prevent significant a~~ 
impacts to ESHA Lake Earl have not been designed or established. 1 · 

c. Various adverse impacts which may result have not been identified or mitigated in both ~ts. 
I 

The following significant adverse impacts are inclusive ofbut not limited to: 
1 

a. The loss of precious forest canopy surrounding ESHA Lake Earl. i 

The forested canopy surrounding ESHA Lake F..arl at this point in time., bas been reduced 
I 

to such m extent that any further losses wiD jeopardize the continuance of biological 
productivity at ESHA Lake Earl i 
b. The loss ofbiological productivity of an area considered to be a national treasure. and in; 
particular to species dependent upon the forested canopy that surrounds ESHA Lake Earl, l 
.inclusive oflisted. rcu:e and endangered species of fauna and flora. The forested edge is a part of 
the ecosystem ofESHA Lake Earl. Any activity other than "very minor incidental changes" ~o the 
wetland ecosystem is damaging. 1 

c. The loss of the natural character of an outstanding scenic resource with natural visual int~grity, 
and considered to be a national treasure. Also the related loss of economic--ecologic-value ~ 
(eco-eco-value) to the community. : 
d. Adverse cumulative effects ! 

Please read the section of our LCP titled "Mari~t and Water Resources. II 1 have highlighted 
important parts of this section for clarification ofissues. They are parts IV, VI, VII. : 

I 

These two projects are directly adjacent to Lakes Earll Talawa (McNamara) or associated ~onds 
of Lake Earl (Foster), which are both listed as spedaUy designated environmentally sensitive 
habitat areas (ESHA) with outstanding wildlife values, under LCP Marine&. Water ResourfeS, 
IV. A&. B, Sensitive Coastal Habitats. They satisfy all of the Designation Criteria (B): : 
11 I. Biologically productive areas important to the maintenance of sport fisheries; 2. Habitat 
areas vital to the maintenance and enhancement of rare and/or endangered species; 3. Fragiie 
communities requiring protective management to insure their biological productivity, species 
diversity and/or continued maintenance; 4. Areas of outstanding scientific or educational value 
that require protection to insure their viability for future inquicy and study." 

Discussion: LCP Marine & Water Resources, IV. D. 1. f.- Buffer zones- " ... These protective 
buffer zones should be sufficient along water courses and around sensitive habitat areas to ; 
adequately minimize the potential impacts of adjacent land uses." · 

I 

Under LCP Vll. D. 4. f.-" Development in areas adjacent to ESHA shall be sited and designed to 
prevent impacts which could significantly degrade such areas, and shall be compatible with ~he 
continuance of such habitat areas .... " : 
1. Deuy these permits because adequate protection measures. including but not limited to : 
adequate buffers, E1Rs and Cumulative Impact Studies, have not been incorporated into thF 

i 
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desisn:, and instituted to protect ESHA Lake Earl and associated ponds, from significant adyerse 
impacts, including impacts from adjacent land uses. j 

The tools ( e.g.2 the Resource Conservation Area system, the so-called 100 foot "huffer'1 

within which vegetation can be removed, etc.) used by Del Norte County to implement theit 
Local Coastal Plan are inadequ.ue to protect important wildlife and wetland habitats in general, 
and particularly the ESHA o£Lakes Earl and Talawa and their associated wetlands, ponds, kd 
sloughs (hereafter ESHA Lake Earl ) from adver~ pnpacts. ! 

In fact the tool itself insures significant degradation ofESHA Lake Earl. 
a. There is no current scientific evidence that suppons the idea that a I 00 foot buffer : 
( especlany with vegetative structure removed) will adequately protect the biological produ~vity 
of a sensitive wetland habitat area. This 100 foot bufFer concept is arbitrary, antiquated, anc:l is 
designed to protect drainages throughout the county. It is inappropriately applied to ESH.Ai Lake 
Earl. i 

I 

In fact there are current scientific studies which indicate significant degradation ofESH.A Lake 
· Earl will occur if such a 100 foot narrow buffer is used (see discussion following). l 
b. There is .substantial scientific evidence and wetland habitat studies that strongly support the 
need for much larger buff'er areas with intact vegetative structure around biologically sensitive and 
highly productive wetland habitat areas in general, and in particular ESHA Lake EarL 1 

b.l. CA Dept. ofFish and Game uses the Washington State Dept of Ecology Study 
Recommendations as their guideline for buffers an)tmd wetlands- Castelle et. al. (1992) 
"recommend buffer needs of 600 feet or larger from the wetland boundary ... The narrower the 
vegetated uplands adjacent to wet- the more susceptible wetland wildlife are to stresses! and 

· disturbances. Also. the narrower this zone is. the more susceptible the area is to loss of habitat 
function and productivity through natural changes or human induced impacts." ! 
Re: Letter from Dept. Fish &. Game-Richard Elliot, Regional Manager. to Del None Pla.nn.ing-
Diane Mutchie, Dec. 1, 1997. i 
b.l. CA Dept. ofFish and Game also refers to a study by Findlay and Houlahan ( 1997) ~ 

"found that herptile and mammal diversity declined when forests were cleared within 2 kilometers 
of a wetland ... Their results suggest that to preserve maximum biodiversity in wetlands. buffers 
should be increased to extend a kilometer or two from wetland edges." · 
These recommended guidelines have been presented to Del Norte County Planning Dept. 
concerning projects adjacent to ESHA Lake Earl. '"':'!my have been met with resistance and ' 
ignored by Del Norte County Planners. · 
RE: Same as above, b.2. . 
b.3. CA Dept. ofFish and Game conducted a bald eagle consultation study for Scott Feller'~ THP 
1-97-417 DEL located less than 1 mile from the McNamara grading permit site and 2 milesjfrom 
the Foster grading pennit site. Comments in Fish and Game bald eagle consultation: "prote¢on 
measures to avoid take (to bald eagles) could be as much as one site-potential tree height up to a 
300 foot no harvest if following federal guidelines. We have information placing one bald ~le at 
approximately 250-300 feet inside the plan boundary. If a recommendation were made bast¥ on 
this one observation. a minimum SOO foot protection zone would be wcUTanted ... Protection 
measures such as these would affect essentially all of the plan west of Lake Earl Drive." I 

RE: Bald Eagle and Peregrine Falcon use of Forested. Lake Edge, and east side ofLake: I 

June 19, 1998 cover letter from Armand Gonzales. CDF. and draft Bald Eagle/Peregrine F~con 
Consult Report, JWJe 19,1998. : 2 : ._) 



i 

b.4. CA Dept. ofFish & Game has required guidelines of 450 foot b~er zones from dweuJ.gs 
because of hunting activities on Lake Earl l 
RE: CA Dept. ofFish & Game Required guidelines. 

Under: LCP Marine & Water Resource~ VI. B. Present Local Policies-" Standards for the 1 

management of wildlife, habitat and vegetation in the County have also been developed. : 
Important policies conc:emi.ng the maintenance of sensitive coastal habitats include: 1. The cbunty 
should require Environmental Impact Reports to insure the protection of fish. wildlife and piant 

I 

species in the area considered for development. 2. The county should maintain all existing s~ies 
of fish, wildlife. and vegetation for their economic. intrinsic and ecological values as weU as i 
providing adequate protection of rare and endangered species. : 
Under: LCP vn.E. 4.a.-" Riparian vegetation shall be maintained along streams. creeks andi 
slou~ and other water courses within the Coastal Zone for their qualities as wildlife habitlrt, 
stream buffer zones. and bank stabilization. ' 
Z. Deny these grading permits because if enacted, they will fail to maintain existing species of 
wildlife in a designated sensitive coastal habit~ and they will fail to provide adequate prot~tion 
of rare and endangered species. Evidence: . i 
a. The US Fish and Wildlife Service has determined that without surveys for wintering bald !eagles 
prior to ~proval. ~. pr~posed grading permits have the po~ential to. in~dentally take bal? 
eagles. This detemunatlOn 1s based on the facts that both grading pernut snes are of the s~e 
quality habitat as the Feller T.HP- bald eagle consult site. consisting of large spruce trees adJacent 
to the ESHA Lake Earl, and are in close proximity to the Feller THP site. ! 

RE: Letter regarding both grading permit~ March 30, 1999, from US Fish & Wildlife Servil=e. 
Halstead 
b. TheCA Dept. ofFish & Game, in regards to the Foster Coastal Grading Permit, recommends 
the area be surveyed for wintering bald eagles prior to the approval of the project. " There i~ a 
reasonable potential for adverse impacts to the bald eagle. •• 1 

RE: Letter regarding Foster grading permit, March 3, 1999, .from CA Dept. ofFish & Game, 
Ko~ : 
c. Biologist Deborah Jaques' report BrAAflins Watr tB.irds at Lakes Earl and Talawa shows ~hat 
the south east lake area. adjacent to the McNamara grading site. is the most productive wat;er bird 
area of the lake. Species of special concern are the only known California coastal breeding tolony 
of Western Grebe, and possibly the entire west coast, and this isolated population appea.:s tP be 
ecologically distinct. Grebe nests are fragile and need wind shelter. as well as seclusion frorf 
human disturbance. These Western Grebes have rec:ently moved their nesting area directly south 
of the McNamara trees. Wood Ducks make heavy use of the Foster pond area, also known;as the 
Standard Veneer Pond. Wood Ducks are particularly dependent on woody areas for nesting and 
for seclusion, being easily disturbed. i 

Deborah Jaques' comments to the Feller- Brusb Creek THP raises serious concerns :about 
the fragile nesting grebes and the removal of necessary wind shelter provided by tall trees around 
the lake. Fish and Game comments also raise these same concerns. 
RE: Draft Report. "Breeding Waterbirds at Lakes Earl and Talawa., Del Norte County. CA 
1997-1998, Deborah Jaques, CA Fish & Game. ~ 1Mch 1999 
RE: Deborah Jaques letter regarding Brush Creek l'.HP. January 17., 1998 
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I 
d. Retired US Fish & Wildlife Service biologist, Dr. Paul Springer's letter t.a.lks about the J 

importance of the forest bordering Lake Earl for various species of raptors and herons, as 'fell as 
Bald Eagl~ ~d P~ ~alcons, bo~ Federally Listed Species .. He ~so~ ~bout. the 'fooded 
ponds proVIding pnme habitat for nestmg Wood Ducks and for nugranng wmtcnng Ring-necked 
Ducks. The pond on the c:ast side ofLake ~Drive is the site of the first recorded nes~! ~f the 
rarer Hooded Merganser m the area and constltutes one of only four or five known nestmgs m the 
North Coast Region. ! 

" Clearing of trees in both the McNamara and Foster tracts would eliminate perchesl, 
roosting and nesting sites for the aforementioned species and other wildlife. In addition, it would 
reduce or eliminate the space needed to provide needed bufFer from disturbance by adjacen1 
human activity and development. · 

Numerous other projects involving timber harvest and clearing have occurred in thejpast 
around Lake Earl. considered the most important coastal lagoon in California. The present ; 
wildlife value of the McNamara and Foster properties and the cumulative nibbling effect of the 
continued removal of small but important tracts of Wooded habitat surrounding the lake nedd to 
be assessed before further forest clearing is pennittCd. " : 
RE: Letter regarding both grading permits from Dr. Paul Springer, AprilS, 1999 · 
e.. Records have been kept for bird observations on the South East Lake Earl Area by local , · 
biological consultant and field o:mitllologist Alan Barron. These records indicate regular us~ge of 
Bald Eagles and Peregrine Falcons over along period of time, from 1974 to current. · 
RE: Observation notes compiled by Alan D. Barron, local biosurvey contractor~ and letter . 
regarding both grading permits June 15, 1999 : 
f. Letter to the Editor, in The Triplicate- a local paper, from Walt Morse, documenting eagle use 
at the end ofLakeside Loop near the proposed McNamara cut. : 
g. The removal of the forested edge ofESHA Lake Earl is obviously a significant disruptio* of 
habitat values. CA FJ.Sb. & Game states, " There are eight threatened and endangered sp~ies 
that inhabit the LEWA(~ .Earl Wildlif'e Arf''.l} and 40 California bird species of sprcial 
concern.. Many of these wildlife species use the forest edge portion of the Lake Earl i 
ecosystem as important habitat in their life cydes. Those species for which the forest edge is 
important for perching, roosting, or nesting include great blue heron, green-backed heron, i 

black-crowned night heron, common egret, snowy egret, American bittern,. wood duck, red~tailed 
hawk, Cooper's hawk, sharp-shinned hawk, bald eagle, peregrine falcon, and belted kingfisher. 
Several of these species such as the larger herons, hawks, bald eagle, and peregrine falcon rise 
taller trees and snags. The forest edge further acts as a buffer between wildlife that use the ' 
lagoon's surface and mudflats for foraging and roosting- and other activities close to the edge of 
the lake. Species which use the lagoon and for which a buffer screen from adjacent human : 
activities is necessary include waterfowl, shorebirds, wading birds, grebes, otter, mink, and other 
water-associated wildlife. The waterfowl and shorebirds generally feed in open areas such ~ the 
water surface or mnd:B.ats that have no protective SCTeening. Some.waterfowl species nest an the 
shore at the lake's edge. Western grebes nest on f'drting mats of vegetation close to the shore. 
Removal of or damage to the screening dl'ect of the forested edge pushes those speci~ away 
from traditional use areas. Some are displaced completely •••• etc." 
RE: Memorandum from CA Fish & Game to CA Dept. of Forestry, Dec. 17, 1997 · 
3. Deny the McNamara grading permit because there is no current EIR at this site, and the 

; 

aforementioned wildlife concerns at this site have not been addressed. 



4. Deny the Foster grading permit because there is no EIR at this site, and the aforementi~ned 
wildlife concerns at this site have not been addressed. ! 
We understand that Scott Feller, the project forester for both grading permits,. has done a ! 
last- minute, cursory Bald Eagle study which contradicts the results of the Dept. of Fish & !Game 
Bald Eagle consultation. conducted by a specialist. Scott Feller was also the forester for thf 
Feller- Brush Creek TIIP. He did not find Bald .Eagles on that property either. Yet later B~ 
Eagle consultation studies, conducted by CA Dept ofFish & Game, found extensive usagejof 
large spruce trees (at this site) by Bald Eagles and Peregrine Falcons for perching and hunti{lg. 
His results also contradict observation records from 1974 to current, which indicates consistent 
usage of the area by Bald Eagles and Peregrine Falcons. 
RE: same reference as above for l.e. 

Under LCP IV. D. 2.a· "Land uses and levels of use in and adjacent to biologically sensim,;e 
habitats shall not adversely alter or contribute si.gnificantly to a cumu}ative alteration of the ~verall 
biological productivity of the area. tf and b-" Land uses and levels of use in and a4iacent to I 
biologically sensitive habitats shall not adverseJy impact or contribute significantly to a cumUlative 
impact on the viability of flora and fauna inhabiting or utilizing the area." : 
5. Deny both grading permits because if~ they will significantly contnbute to an ad~e, 
cumulative alteration of the biological productivity of the :ESHA Lake Earl, and will signifiqu.tly 
contribute to a degrading cumulative impact on the viability of flora and fauna inhabiting or i 
utilizing the area. These degrading cumulative effects have not been examined or addressed ~y the 
county (cumulative impact analysis). . l 
a.. In these cases, it is the cumulative effects of subdivision, development, logging. and the ! 
cumulative loss of canopy and diversity in the forested edge of Lake Earl and along its ponds.. 
wetlands, sloughs, and within its drainage basin- and particularly in, although not limited to,! the 
southeastern and eastern environs of Lake Ear~ which are areas of concentrated waterbird use 

I 

andBald~eandP~eFalamuse. · 
b. These two projects., especially when combined. '·'ut the spotlight on the cumulative loss or 
forest canopy, as well as the loss of diverse and mature canopy. At one time., ancient Sitka i 

Spruce. 8nd other old growth species, blanketed the north coast, and protected its coastal ~goons 
andw~~- · 

Today plant specialists tell us that the wetland spruce forests in Humbolt County ar~ 
virtually gone, and that fragments of this special habitat can still be found in Del Norte. Not~ the 
photos that we reference. and enclose. to see how little of this habitat remains around Lake ~-
Most has been cleared for agriculture, industry and homes. ! 

S~ this makes the remaining forested edge very significant. Both the Foster and i 

McNamara cuts will take virtuaBy the last remaining forested edge, aad the last few ~ture 
trees immediately adjacent to large tracts that have already been deared and approved for ; 
development. Indeed, the McNamara cut proposes to take one of the lasl: remaining stands that is 
located right on the Lake and comains older, mature spruce trees. (The Feller grove has since 
been purchased by the State, and will be administe' <'4 by Fish & Game.) · 
c. Other n:cent projects have fUrther reduced this precious forested canopy along the shores of 
ESHA Lake Earl. and have resulted in other obtrusive human disturbances. ' 
c.l. Bay Meadows Development Project recently removed substantial habitat adjacent to th~ Lake 
Earl Wddlife Area log ponds. An inadequate buffer zone remains. consisting mostly of the spruce 

{(; 
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! 
trees on the Foster grading permit site. Now Foster wants to remove the inadequate buffer tlJat 
remains- the Foster trees. : 

A 100' buffer was used on the B~y Meadows Development, even though CA Fish & iGame 
protested and demanded that at least another 1 00' of buffer was necessary along the log pon~s. 
Their recommendations were not followed. As a result, CA Fish & Game trees are left wlncbble 
to wind fal1, and the area will be subject to significant human disturbance at this designated : 
sensitive habitat site. ! 
RE: Conunents from FISh & Game concerning Bay Meadows Subdivision to Del Norte Coupty 
Planning Dept.7 dated ! 
c.2. The V~.pond McNamara Subdivision recently removed substantial habitat and precious forest 
canopy adjacent to Lake Earl aDd to the McNa.nwa grading permit site. Now McNamara ~s 
to remove even more forest canopy adjacent to the lake- the McNamara trees on his grading 
permit site. i 

A 12 foot buffer contour used around Lake Earl at the McNamara Vipond Subdivisibn, 
has resulted in not only the loss of valuable forested canopy, but also houses extremely clo~ to 
the shore line. These dwellings are extremely obtrusiv~ subjecting ESHA Lake Earl to extrtme 
human disturbance. ; 
Consider that if it were not for Bald Eagle and Peregrine Falcon use, Mr. Feller might havej been 
allowed, by the County and other agencies. to clearcut the largest and oldest remaining clurilp of 
matw"e second growth forest immediately on the Lake shore. County and other policies, all~wing 
for a small, partial cut buffer retaining primarily only alder, and removing nearly all mature spruce 

' in the buffer- were totally inadequate to protect wildlife, endangered species. and scenic an~ 
visual qualities. : 

Discussion:LCP V1SU81 Resources II. A & B: Highly scenic coastal areas have the qualities! of 
distinctiven~ integrity or unimpaired conditions (e.g. nature preserves), and special intei!est to 
the public. Locations with these same qualities have been noted in our county as areas with i 
significant visual resources such as: I. Views of water bodies (ocean. estuary. streams), and 
2. Views of sensitive habitats (wetlands). and they have been inventoried. · 
The Lake Earl Area has been inventoried as an area with significant visual resources. 
Therefore both grading permit sites are located in an area with significant visual resources. · 
Certainly the beauty and imegrity of the coastal lagoon area ofLake Earl should be maint~ned. 
Certainly the removal of the forested canopy that surrounds ESHA Lake Earl will degrade the 
scenic values of this area, and its unimpaired natural integrity. ' 
Deny these two pennits because their enactment will result in the degradation of the sceniq values 
of the Lake Earl area · 
Under: LCP, Visual Resources, V.C. :LCP Policies: The visual resources of Del Norte are 
important to the County's tourist economy and aJ·e;. a continuing source of enjoyment to its ; 
residents. 

New References Induded: CA Dept. Fish & Game, Dec. 1, 1997 to Dim:e Mutcbie; 
CA Dept. ofFish & Game Memorandum to CA Dept. of forestry (CDF), Dec. 17,1997; 
Letter from Deborah Jaques to CDF, Jan. 17, 1998; 
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DEPARTMENT OF FISH AND GAME 
101 LOCUST STREET 
REIXIING. CA 80001 
(530) 225-23110 
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December 1, 1997 .;; . , ... 

RECEIVED I 
Ms. Diane Mutchie 
Del Norte County Planning Department 
700 Fifth Street 
Crescent City, California 95531 

Dear Ms. Mutchie: 

DEC- 5 1997 

PlANNING 
COUH1Y Of DEL NORTE 

! 
;· 
i 
: 

! 

State Clearinghouse (SCH) 971021 00 - Bay Meadows Major Subdivision ; 
and Amendment to Use Permit, Crescent City Area, Del Norte County i 

' 

The Department of Fish and Game has reviewed the Bay Meadows application 
to reestablish approval of Unit 1 of the Bay Meadows project with 50 single-familyj lots 
{formally approved with 391ots) with communal sewage, individual wells and relat~d 
access improvements. The projed was previously approved ( 1989) for a 181-unit 
subdivision with 93 single-family lots and one multifamily parcel with an 88-unit ~ 
potential located on the 135-acre site. 

The Lake Earf Wildlife Area (LEWA) lies on the northem and eastern projebt 
boundary. The location of the adual development lies directly adjacent to the ea~tern • 
property boundary (west of the Standard Veneer log pond). The Bay Meadows pqoject 
was approved with mitigation Of a 100-foot wetland buffer from the log pond. (In rrality, 
the 1 OQ-foot wetland buffer is meaningless b~c:1use it exists on State-owned Iandi ·not 
on the project site.) 

The Del Norte County Environmental Review Committee (ERC) determineq that 
former environmental documents were applicable to the current project. Howeve~~ a 
supplemental negative declaration was necessary to address the proposed changes 
from the previously approved project and the likely potential impacts associated with 
these changes. The issues addressed include a communal sewage disposal sys&Jm 
with individual wells and the submission of traffic analysis. The ERC determined that 
no other issues were applicable. 

We, however, disagree with this assessmenl Previously, we offered no 
comment on the project's wetland buffer mitigation. However, based on new 
information and our ovm experience with re"' · ~entia! development adjacent to our 
wildlife areas, we offer the following for consideration. 

Because of the location and variety of habitat types, Lake Earl is extremely 
productive in fish and wildlife resources. The dense growth of aquatic vegetation!and 
emergent marsh plants makes Lake Earl particularly important for the many kinds! of • 
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Ms. Diane Mutchie 
December 1. 1997 
Page Three 

Further. 
. . 

Buffers can reduce the adverse impacts of human disturbance on wetland , 
habitat including blocking noise and glare, reducing sedimentation and ! 
nutrient input, reducing direct human disturbance from dumped debris, cut • 
vegetation and trampling, domestic animal predation, and providing visual ' 
separation. They also provide essential habitat for wetland-associated · 
species for use in feeding, toasting. breeding and rearing of young, and 
cover for safety, mobility and thermal protedion. As buffer width 
increases, the numbers and types of wetland-dependant and 
wetland-related wildlife that can depend on the wetland and buffer for 
essential life needs increases. 

E!_ndlay and Houtahan J1997} found that herptile and mammal diversity de~lined 
when forests were cleared within two kilometers of a wetland in their investigations in 

I 

southem Ontario. Specifically, ~en 20 percent of tbe forest is cleared near a w~tland, 
~.~Qti.las .... ame...hibiaos and mammals decreases by as much as 20 i 
_ga~e.nt. ,Previous studies have suggested that disturbances such as building ro~ds 
and clearing forests can reduce biodiversity by keeping animals from migrating and 
making it easier for nonnative species to spr,.,ad. ]'heir results suggest that to [ 
.P.!~.3fuve ma~imum bjodjversitv in wetlands. buffers should be ~crea~!_d to extend a 

·· !silometer or two from wetland edges. "? ....v .... 

Castella et al. (1992) recommended buffer needs of 600 feet or larger from the 
wetland boundary to protect cavity nesting ducks (wood duCK hooded merganser~. 
However, the study also suggests that 300-foot forested buffers (which conserve plant 
structure) could retain wetland function for those species provided the wetland was 
contiguous with other habitats. Disturbance free buffers of 300-330 feet were · 
recommended to protect such species as beaver, high-use migratory bird areas, 
dabbling duck nesting (mallard, gadwall). mink and heron feeding within the wetl.and. 

To protect the fish and wildlife values associated with the LEWA, we recommend 
that the project incorporate the inclusion of P- ., uQ .. foot wetland buffer (which retains all 
native vegetation and trees) from the Bay Meadows' eastern property line. This '-Yould 
provide protection to the LEWA needed at full buildout from the Bay Meadows pr9jed. 
As most proposed lots are +200 feet deep, adequate room exists for building sites. 
Sewage disposal is to occur within the communal disposal site. This requiremen~ could 
be included within the limits of the proposed homeowner's association . 
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Ms. Diane Mutchie 
December 1, 1997 
Page Two 

water-associated birds that migrate through and winter along the northern California 
coast (Monroe et al. 1975). Water bird censuses conducted over a three-year perjod 
indicate an average annual use of about three.million bird days. Waterfowl such as 
wood and ring-necked ducks, gadwallt grebes~ herons, egrets and other 
wetland-associated birds and small mammals use the log pond area for breeding, 
foraging and loafing (Monroe et al. 1988). This log pond supports the largest 
concentration of wood ducks within the LEWA {A Barron, personal communication). 

It is our understanding the project site was selectively harvested in 1979-80. An 
approved timber harvest plan entails the conversion of the 135-acre site. In essence, 
all remaining timber would be removed from the site. The expected future use of the 
·say Meadows· site (at a density of 181 units) will contribute to cumulative impacts 
through the increase in human disturbance both directly and indirectly to the LEWA. 
While the public's use of the LEWA does occur, it is secondary. As in this case, ttile 
.. log pond" which lies immediately adjacent to the Bay Meadows eastern property line 
and many other LEWA locations are off-limits to consumptive public use due to the 
resource sensitivity and our desire to protect U1ese values. Direct loss of forest habitat 
in Immediate proximity to the log pond as well as significant loss of vegetative buffering 

• 

and screening of the site will occur. • 

Prevailing winds during storm events typically flow from the southwest. The 
proposed project would open up an approximate 2,000-Jinear-foot forest edge alo~g the 
eastern timber harvest boundary. The potential for wind throw of mature trees wo~ld 
likely occur within State-owned land lying adjacent to this eastern boundary. Loss of 
vertical structure and any significant functional vegetative buffering and screenrng 
capabilities would occur to the adjacent habitat which adjoins the log pond. For · 
example, the removal of forested habitats up to the property line of the State-owned 
Crescent City Marsh Wildlife Area in 1994 (Zamarippia parcel) resulted in wind throw 
damage to fences, tree loss and habitat alter: tton in the adjacent wetland on 
State-owned lands. 

Castelle et al. ( 1992} stated that: 

The narrower the vegetated uplands adjacent to wetland, the more 
susceptible wetland wildlife are to stresses and disturbances. Also, the 
narrower this zone is, the more susceptible th~ area is to loss of habitat 
function and productivity through natural changes or human induced 
impacts. 
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I ~ ' • 

In addition, in order to improve sight distances from the Bay Meadows entrance, 
the project entails the removal of vegetation and slope grading along Northcrest Drive 
toward the log pond. We believe some of this vegetation is wetland/riparian-asso~iated 
and recommend avoidance of this sensitive vegetation. If this is not possible, we : 
suggest relocating the entrance further south on Northcrest Drive. · 

If you have any questions regarding this matter, please contact staff biologist 
Ms. Karen Kovacs at (707) 441-5789. ; 

cc: Ms. Karen Kovacs 
Department of Fish and Game 
619 Second Street 
Eureka, California 95501 
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Sincerely, 

·,fJ.I:t.~ 
Richard L. Elliott 
Regional Manager 
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lemorandum 
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Mr. Gl~nn Newmari Chief 
~alifr rrtia Oepartmrnt. cf Forestry and 
Fire Protection . 

Post Office ·Bcx 57~ 

oate December 17.; 1997 

santa ~csa. Califoria 95402..()670 

Att~n Review T~am Chairperson. Humboldt-Del Norte Ranger Unit, Fortuna 
I ; 
• I l • 

I 
I 

• i 

De~ of Fish Qd Game .. Region 1 
so1 l~ ·Street, ftedding, CaJnomia 96001 

Re~en~ation~ · ·Timber t:ta~ ·.t Plan (THP)1-97417 DEL, Brush Creek and i.ake 
Earlr SUbmitted by S ·:o~:~ and Diane;, '1r ; 

: I 
• I 

t Scope of!Report: 
. i . . . 
The report i~ based on 1avieY1 ot tr. .. rHr, a preharvest in ·ection of the THP 

ataa1 and t>aCkgro~o.~nd' info •• natior. ~n the Lake Earf Wildlife Area "L.EWA). The ! 

Department of ~ishj an~ Game's (DFG's) primary concern with this THP is protedi~ of 
wetlan~ as&Oefate~ With the li:WA. · : 

: ' . 
b.lackg~nd: 
1 ; 
; I . 

Lake Ec;.rJ, atw estuarine lagoon. is recc~nized as one of the most important : 
coa~tal. wetlands .• ,.t fish and wildiife~n California. An annual average of approximNtely 3 
million ,water-assor.•ated annual bu·d day~ use have been recorded (Monroe, 1 915) 
There are eight thr datened and endangered s~ecies that inhabit the LEWA and 40. 
CalifOJi"ia bird sp:._4ies of spe<;ial Cl..lncem. Many of these wildlife species use the forest 
edge P~Qrtlon of the·Lake Earl ecosystem as important habitat in their fife cycles. ntose 
specie~ for which t~e forest edge is important for perching, roosting or nesting incl4de 
great ~lue heron, gre~n-backed heron, black-crowned night heron, common egret, : 
an~ jegret, Amer~ bittem, wood duck, red-tailed hawk, Coopers hawk, sharp­
shinne~ hawk, bal~ eagle, peregrine fafa>n. and belted kingfisher. Several of thes~ 
specie' such as the Ia• ~er herona, hawks. bald """.s~tJie. and peregrine. falcon use tal~er 
trees and snags. lihe.forest edge further ac;tt 'S 3 buffer between Wildlife that use the 
lagoon\ surface ancl mudflats for foraging and roostin9 and other adivities close to the 
edge o1 the lake.C"11this bufFering effe~ particularly 1mportant after land use changes as 
will occ;ur on the si of THP 1-97-417 :;1 Species which use the lagoon and for Whidh a 
buffer aereen from . djacent human activities is necessary include waterfow1, shorebirds, 
wadinQ birds, greb~s. otter, mtnk, and other water-associated wildlife. The waterfowl 
and shorebirds ger;erally feed in open areas such as the water surface or mudflats ithat 
have nb protective ~creening. Some waterfowl apeci~. nest on the shcre at the lake'S 
edge. ;Westem ~be$ nest on floating mats of vegetation close to the shore. Removal 

I i 
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Mr. GJ,.nn Nevvmat1 
~17,1991. 
Pa;e"ljWo ! 

1 · · I 
I 
I 

of or d8mage tD the screenil')9 affect of the forested ~·pushes those apeoiea aWay 
frOm traditional use! areas. SOme are displaced completely. The endangered .tidevnster 
goby atad threaten~ coho salmon, use the estuary and are known from those area• of 
the lak.ta near the s gjact timt>er harvest. The value of wetlandS, in general, and L$ke 
Earl, specifically, t. fiah and Wildlife are well documented (Califomia Coastal ~ 
Commiss·.,, 1083:tCalifomia Coastal Zone ConMrvatfon Commissionl, March 19v5; 
Cafiforltie Coastal %one Conservation Commiuion~, Oecember 1175; Departmentiof 
Fieh·aryG Game, 19f'4; Department of Fllh and Game, 1975: Department of Fi$h arlld 
Game,: 1988; Mo~ et aL. 1975). J . . . ~ 

irhe authorJ for prottQtion of coastal wetlands end Lake Earl, lpeclfically, 0ccura 
in the ~alifcmia C~l Act (Act) of 1976. Section 30116 of the Ad says, : 

. i 

~Sensitive cdastal resoutee ar&aa' mean; thOle identifiable and geographiCQIIy 
bound#_! land and W.ter areas withln the coastal zone cf ~jtst ;ott rut •od unaLJ!yttv. 

; 'Sensitive ~~ resources· include the following: ~ 

l (a) l~at!martne and land habitat areas, wetlands, lagoons, and Mtuarie$ as 
mappeil end deal~ated in part 4 of the CoastaJ Plan. • ; 

r --ke Earl Ia bne of the deaignateel wetlandS in the •Coaatal PI~ • mOrt) : 
speciftt:Jty knoWn as the Preliminery ~L~!~Caltfomia Coastal zone . 
Conse~tlcn CormjUaslon, 1975). Section 4V~ of the Al:i. says that, ·. 

; I . . 
J _:"Diking, fill~ or dredging in existing estuaries and wetlands shaJJ maintain or 

enhanGe the functicpnal capacity of the wetlands or~· Ally alteration cf coastal 
wetlanlls identified~the DFG including, but net limited to, the1e coastal wetlandsl 
identifi~ in its entiUed, .. Acquisition Priorities for the Coastal Wetlands of I 

California'', ~ ! v 'n i -· ·es · e me 
natulj 1i'Wv·.. 1 . 

lake Ear11s bne of tM 19 idantified wetlands. The California Coastal Plan refers 
tc these 19 wetlandS as having been identified as "most productive" {califomia Cca•tal 
Zone Conservationj Commissions~ December 1975). While Act Section 30233 d.oe~ not 
~tni diractly to li~ber harvest. it recognizes that any activtly other than "very min~r ... 
sn~l" chang~ tc the wetland ecosystem is damaging to the system. The foreSted./ 
edg~ ~ a part ofth• ecosystem at Lake Earl Section 30107.5 of the Ad. defines I J 
'"envirormentany ~naltiv• areas" 11 any area in which plant or animal life are either rare 
Ol es~cially valua_~le because of their special :'·ature or role in an ecosystem and cbuld 
be easily disturbed;cr degraded by human activities and developments. Section 3024{a) 
uys ttiait. •environ~entatty sentitive habitat areas shall be protected against any ! 

slgnifioant disruptiQ, of habitat values, and only uees dependent on suCh resouroesilhall 
be allofied within such areas." Lake Earl is an environmentally aansitlve habitat area ... 
The ~nf.J~Uy highiwUdlife values of Lake Earl are rec:ognazed not onty by the Callfdmia 1 
Coastal Commissi~ and the DFG~ but·by all of the State and Federa trustee and ~ \1 

pennitting agencie~ that have direct trusteeship or pennitting authority over the lake. J 
. --

2.. 
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; Mr. G. N~an/ 
~ r December 17, 199~ 
• Page ~ree i . 

· 1 . I · =frhe Aet shol.lld be taken into cansideration in the evaluation of timber harvests 
: adja to the L~A. Further, a detailed evaluation cf the cumulative impacts of timber 
: . . ac;Jacent tcP trye LEWA must be addr881ed and the requested buffer arounf:i the 

LEWA shoutd be prbv•ded. : 

~search p~ished by theW~· State Department of Ecology ~ 
recommandl that~· Sial wetland& with Important wildlife fun~ons anoulcfhave a 200 to 
300-foqt buffer ~ land use. It Ia particularly impgrtant to maintain buffera o" 200 

: to 300 feet ~nd e edge of the wetland with retained plant structure to maintai'1 
wetl~ dependent~-e in important wildlife areas. The recommendation notes that 
the 2 to 300 fact er is particularly Important where gpen water is a component of 
the we and or whe e the v~tJand haa heavy use by migratory birds or provides fo~CJge 
area tor herons (C taU• et al. 1992).. Lake Earl is a particularly Jarge higl'l resou..C. 
value 'Watland of over 4,800 acres with I large open water component, high mlgratQry 

· bird ~ and subs~tial heron use. It further has hlgh threatened and endangered; 
SpeQ .. U$8. j 

I I 

i I 
UL R+mmendatlone: 

. ~ I 
~ SpeciflC to THP' 1-97-417, a thorough cumulative impacts analysis is n~ry. 
, The mdst significali doCYmented biological value on or adjacent to THP 1-97-417 i$ the 

•
Lake e•n Wild[ife ~a which is not mentioned in the cumulative impacts analysis. I The 
MoNa~ Bay =dows and Feller timber harvests with their subSequent subdivisions 
and th~ Vipond, P 'fie Shores and Fane;,. ~th their attenuated developn:lSnts sh~urd be 
addressed In terms of. the effect they nav.,.on the edge of lake Earl and 1ts asaoc1a~ed 
wildlitejvalues. ! ~.,, •• ..,..,.s ' 

' I The lntih:t wet area or wetland bocJ~ should be Cleatiy delineated with a 
single rt8COgnizabl~ marker system. The delineation should be completed by an 
individ~aJ Jcnow1ed9eable of wetland delineation techniques. 

• the bou=betweeri the LEWA and the FeUer property must be surveyed and 
marked. The pro rty boundary and THP bour:!Ci;y are not now dearly delineated ~nd 
the Registered P . . sional Forester end proJ..~.-i~Y owner indicated that they were ! 
unaware of the s~=operty boundary, The DFG recommends a 200·foot buffer 
between the THP ub ry and the LEWA. ' j t.. . 

' I JQ~rr' 
The wet area or wetland associated with Brush Creek sfiould be afforded.a(a minimum 
protection af a 1~ot buffer frcm its cuter edge. The THP &ite is proposed for : 
subdiviSion and ~e~Jdential development. Del Norte County (County) haa designat~ the 
area rnithe vicinity qm eHJ:Ier .tde of Brush Creek as a "Resouree Conservation Area' 
'Which is provided Ptoteetrnn by tt'\e County Lcc:al Coastal Program. The Coun~,.s • 
options to provide Rrcteotlon to the wet area or wetfand resources through its Local . 
Coastal Plan JJroce~ses should nat be precluded biH:auae of damages that may occur as 
a result Qf the THP -I 

• ' : 3 
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Mr. aJm Nawm_j 
December 17, 1~ 
PageRour 1 

I 1 . 

r I . : 
. 1n,e THP states coho salmon habitat doet net occur en or adjacent to the T~; P. 

Coho $limon occ;u~t~ both Lake Earl and Jordan Creek. The chanrlet for Jordan C eek 
and its!confluence ~lth Brush Creek are close to the THP bOundary. seeause of th a 
fact tNt OFG rec:c"lmends that CDF ccnault with the National Marine Flaheries Sefi'ice. 

! j : 
· jl"he DFG appreciates the opportunity to comment on this project which affects 

State wildlife areasJ Should you have any questions about ocx comments or if we may 
be of fUrther asststance. please contact Wildlife Biologist Herb Pierca in our Eurelui 
office 1t (707) 4411790 (CAL.NeT 538-5790). · : 

cc: 

i ' hI~ l. -i(ll*6t. 

' : I 
ScottF~et Price II 

i escent Ci • California 95531 

Mr. Joe Fa~er . 
California D~artment of Forestry 
i and Fire Pr9tection 
Post Office ¥X 425 
fortuna, Cahromia 95540 
l : 
Mr.JJmMu~ ttalifomia Commt81Non 
45 Fremont • Suite 2000 

. San Frand , California 941()5.. 

. 1846 t 
• I 

,. • Dick Butlkr 
National MaJ1ne Fisheriet Senric::e 
1:n Sonoma jAvenue. Room 325 
Santa Rosa. California 95404 

I I 
. Mr. Randy erbwn 
· US Fish= ad WUdtife Service 
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Tom Osipowich 
CA Dept. of Forestry 
Coast-Cascade Region 
P.O. Box 670 
Santa Rosa, CA 95402-0670 

Dear Mr. Osipowich, 

Deborah Jaques . 
7700 Bailey Roa4 
Crescent City, CA 
95531 

January 17, 199S 
( i I !.., ' ' . ·' .~. 
"'1 (..? - - ~ l i t...• ; 

t •··, ... ..- ~· .~' :, .. ~ 

This letter is in regard to the Brush Creek Timber Barvest 
Plan tl-97-417 DEL. I am concerned about the potential negative 
impacts of the proposed clearcut in "Unit 1" on the Lake Bar.}. 
shoreline. I am a wildlife biologist, local business owner,fand 
dedicated Crescent City community member. This is the first!TBP 
that I have ever opposed. I believe that a clearcut at thisJ · 
location would be a major detriment to the aesthetic enjoymept of 
Lake Earl and be harmful to the developing nature-based tourism 
that we are trying to develop in this region. The TBP ·filed;by 
Scott and Diane Feller (11/24/97) ignores these effects. Th~ 
biological assessment submitted in the plan is also very 
inadequate. I have not been in the stand but have observed bird 
use of the area from public access points. 

One Species of Special.Concern which was not mentioned in 
the THP is the Western Grebe. Lake Earl supports the only known 
coastal breeding population of these birds in California. DUring 
the 1997 breeding season, the primary colony site occurred ! 
immediately adjacent to the proposed clearcut near the mouth: of 
Brush C~eek. Western Grebes construct floating nests on the! 
surface of the water. One of the primary causes of nest fai~ure 
is excessive wind. .The clearcut dould probably result in loss of 
the buffer .from NW spring and summer winds and could preclude 
successful nesting from taking place at the site. Buman ~ 
disturbance from logging during the breeding period, as well' as 
subsequent development, may also have a negative impact on the 
colony. 

In general, the wildife surveys described in the TBP appear 
to be insufficient to address potential impacts. For examp~e, 
"infrequent incidental observations" will not determine whether 
or nQ~ the Sharp-shinned Sawk nests in the Brush Creek area. 
Other potential nesting species include the Red-shouldered Hawk, 
White-t~iled Kite, Green Beron and Wood Duck. Is logging : 
propoLsd to take place during the breeding season without . 
knowledge of whether these species are nesting in the stand? The 
trees provide feeding platforms ~nd shelter for species such as 
the Bald Eagle, Peregrine Falcon,.osp7ey, Great Egret a~d Gxeat 
Blue Beron. What are the cumulat~ve ~mpacts of the var~ous •cuts 
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around the shores of Lake Earl for these species and others? 
- . 

The TBP states that Coho Salmon do not occur in Brush Creek 
because the current breaching regime precludes use of Lake Ea~l 
by these fish. It is my understanding from lifetime residents; 
that Brush Creek was at one time a very significant drainage ~or 
anadromous fish, including Coho. The current breaching regi~ is 
not a permanent arrangement and may very well change in the next 
200 years. Brush Creek should be considered anadromous fish · 
habitat and protected as such. 

The promontory currently offers great.forest habitat 
diversity due to the mixed age and species composition of the 
stand. The shoreline frontage,' riparian and wetland habitat~ add 
to make this a regionally unique area. Management for even-~ged 
timber will not replace the habitat that will be lost. What ;is 
the likelihood of trees such as Sitka Spruce being regenerat~ in 
the stand? What is the likelihood that they will ever by al~owed 
to grow large? I have been told by County employees that th~ 
property owner's plan following the clearcut is for subdivision 
and homesites. Why was this not mentioned in the THP? : 

In terms of visual impacts, the region proposed for clearcut 
is a very prominent feature of the Lake Earl shoreline. The; 
August 16 Addendum to the TBP states that the clearcut will riot 
be readily visible from Lake Earl or Lake Earl Drive. I contest · 
this statement. The proposed 75-~00 ft. buffer of deciduous ; 
trees will not be adequate to conceal the clearcut. The cut: 
would be visible, for example, from essentially every view of 
Lake Earl from the Lake Earl Wildlife Area peninsula on a clear 
day. In combination with the poorly designed lakeside 
development to the south, it would create a scar on the landscape 
and detract from appreciation of the Lake Earl area by residents 
and visitors. The clearcut has the potential to change the 
character of the area significantly. 

Several nature-based tourism businesses are budding in the 
Crescent City-Brookings region, and Lake Earl has been targeted 
as a prLmary attraction. Lake Earl is one of the most. ! 

biologically diverse and exciting places for birdwatching on:the 
north coast. It will be very imp,..":'":'.~t to maintain a natural 
setting and diverse array of wil·.' .~fe habitats around the lake 
shores if these businesses are to succeed. The clearcut is . 
located immediately adjacent from the main public access and·. 
viewing point on the east side of the Lake (end of Lakeview : 
Drive), which as also the primary boat ~aunch at Lake Earl. :By 
alteriftg the viewshed, the proposed clearcut would have negative 
impacts on tourist appeal and will detract from recreational: 
experiences including b~ating, ~irdwatc~ing, nature pho~ography, 
waterfowl hunting and s~ght-see1ng. Th~s could result ~n 
ecomonic loss to the community as a whole • 

I believe that the special values of the Brush Creek 
promontory warrant a much more thorough assessment of potential 
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adverse biological, visual, and economic impacts from a clearcut. 
A much broader buffer strip (200~400 feet) around the 1ake£tont, 
that includes dense stands of conifers, would help mitigate:many • 
of the impacts from a clearcut and future housing developme~t. I 
urge you not to approve the TBP as it written. Thank-you £9r 
your attention. 

S.incerely, 

Deborah Jaques 

• 

• 
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EXHIBIT NO. 9 

APPLICATION NO. 

c Associates 

STAFF REPORT APP# GP99-007C 

APPLICANT: Richard and Genevieve McNamara 

APPLYING FOR: Coastal Grading Permit 

AP#: 110-020-64 

PARCEL(S} 

LOCATION: end of Clayton Drive, off Vipond Drive 

SIZE: 3 acres 
EXISTING 
USE: 

EXISTING 
STRUCTURES: 

PLANNING AREA: 3 GENERAL PLAN: General Ag-5ac, Resource Cons. Area 

ADJ. GEN. PLAN: Same 

ZONING: A-5, RCA-2(r) ADJ. ZONING: Same, RCA-1 

1. PROCESSING CATEGORY: NON-COASTAL APPEALABLE COASTAL X 
NON-APPEALABLE COASTAL PROJECT REVIEW APPEAL 

2. FIELD REVIEW NOTES: DATE: 2/5/99 HEALTH DEPT x BUILDING INSP x 
PLANNING x ENGINEERING/SURVEYING 

• ACCESS: Clayton Rd. off Vipond Dr. ADJ. USES: Res. and vacant 
TOPOGRAPHY: generally flat DRAINAGE: Lake Earl 

DATE OF COMPLETE APPLICATION: 2/11/99 

3. ERC RECOMMENDATION: CEQA Class 4 exempt. Approval with conditions. 

4. STAFF RECOMMENDATION: 

Richard and Genevieve McNamara own approximately 2 6. 94 acres of land 
located between Lakeside Loop and Clayton Road near Vipond Drive. 
Scott Feller, Registered Professional Forester, has applied for a 
coastal grading permit for the harvesting of three acres of trees on 
the northern portion of the property. The harvest is exempt from 
State Timber Harvest requirements; however, under the County's Local 
Coastal Program, a coastal grading permit must be approved by the 
Planning Commission prior to any harvest on the property. 

The McNamara parcel has three separate zone designations including 
R1-B-13 (Single Family Residential - 13,000 sq.ft. minimum lot size), 
A-5 (Agriculture - 5 acre minimum lot size) and RCA-2 (r} tDesignated 
Resource Conservation Area - coastal riparian habitat). A biological 
review of the entire 26. 94 acre parcel was completed by Karen Theiss 
and Associates in January, 1993, and amended in May, 1998, as part of 

• 
Rezone and Major Subdivision application. The Major Subdivision 

pplication (MJ9702C) was approved but is not yet completed, and the 
Rezone application (R9702C), submitted by the applicant in November of 
1996, was approved by the County Planning Commission in June of 1997, 
and a Negative Declaration adopted (SCH# 96122060) . The Local Coastal 

04/09/99 
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Program Amendment for the rezone was approved by the California Coast- ~ 
al Commission in September of 1998. The amendment involved the rezone 
of General Resource Conservation Area (RCA-1) land to the designated 
RCA-2{r) zone designation. As a result of the rezone and amendment, 
those areas not found to have any riparian characteristics were re-
zoned to the abutting zone designation. 

The proposed timber harvest is in the northern A- 5 portion of the 
property; however, the applicant is proposing to access the site by 
crossing parts of the RCA-2(r) designated land. Staff has conditioned 
the project to provide an alternative access that does not cross any 
designated riparian habitat. Since riparian resources are 
considered environmentally sensitive habitat, they may not be crossed 
with any heavy equipment under Section 21.11A. 030 under Title 21 
Coastal Zoning. When feasible, a road may be proposed if it is at a 
right angle crossing of the stream corridor. This minimizes distur­
bance of the habitat. The proposed access road does not cross the 
RCA-2 (r) at a right angle. Based on the submitted plot plan, an 
alternative access off of Clayton Road onto the A-5 portion of the 
property should be considered using the non-RCA corridor provided by 
the recent rezoning. 

Staff has also conditioned the project for the RCA-2 (r) portion of 
the land adjacent to the harvest area to be· flagged in the field and 
that a Department of Fish and Game representative meet with the forest- ~ 
er in the field and concur on the placement of the flagging. Although .., 
vegetation disturbance may be allowed within the RCA-2(r) zoned land, 
it is not the subject of this permit, which is only for the the remov-
al of timber in the designated area on the submitted plot plan. 

A letter has been received from Bob and Francine Adkins, property 
owners of APN 110-020-22, which is adjacent to the subject harvest 
area and accessed off of Lakeview Drive. They are requesting the 
Commission continue the project for eight weeks in order for them to 
investigate the overall impact of the proposed harvest. Extensive 
review of this project was completed as part of the rezone process and 
prior subdivision and environmental review. Coastal Commission staff, 
Department of Fish and Game staff and the County Planning Commission 
all approved of the work completed by Karen Theiss and Associates in 
identifying environmental issues on the entire McNamara Parcel. Under 
Title 21 Coastal Zoning, it is within the rights of the property owner 
to use land for permitted and possible conditional uses subject to the 
underlying zone designation. 

Addendum to Staff Report 

Several issues were brought up during the Planning Commission meeting 
on March 3, 1999, which need to be clarified. The first is in refer­
ence to a recent non-permitted timber harvest on the subject parcel by 
the applicant. A cease and desist order was sent to the applicant by ~ 
the Engineering and Surveying Division which enforces grading viola- ., 
tions. It is staff's understanding that the cutting has stopped. Any 
questions regarding the recent cuts and how they affect the . applied 
for three-acre exemption must be directed to the California Department 

11.:1/no/gg 
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.f Forestry and Fire Protections. It is their regulation that only 
one three-acre exemption is allowed per contiguous ownership parcel. 

The findings from the 1985 Staff Report, prepared for the McNamara 
Subdivision, were also mentioned during the meeting. References were 
made to findings "C-E". Finding "C" addressed vegetation clearing for 
subdivision development be limited to street, utility and drainage im­
provements and that no project related clearing be permitted in the 
RCA-1 zoned area. Finding "D" addressed the issue that RCA rezoning 
must be approved and designated prior to the development of lots in 
the RCA-1 zone area and by the recordation of subdivision covenants, 
conditions and restrictions which limit native wooded habitat below 
the 12 foot elevation line. Finding "E" addressed the location of an 
existing fence along the common boundary with state lands and use of 
lot design in order to avoid public access directly onto state lands. 

These findings need to be clarified and the context of their relevance 
to the current project explained. Findings "C 11 and "0 11 relate to 
vegetation removal and RCA rezoning. The purpose behind these find­
ings is to prevent the disturbance of vegetation of generally undesig­
nated resource conservation areas prior to biological mapping of the 
subject area by a qualified professional and an RCA rezone. The 
McNamara's have gone through the RCA rezone process which delineated 
the location of the riparian habitat and the 12-foot elevation line . 

• 
s stated above in the original staff report, all proposed vegetation 
emoval is within the A-5 zoned area of the subject parcel. Finding 

"E" relates to use of lot design and fencing as a way of mitigating 
any increased disruption of wildlife on adjacent farmed wetlands. 
This finding has no consequence on the current project since the 
proposed removal is buffered from the farmed wetlands by the RCA-2(r) 
zoned area. 

The last issue deals with the project's CEQA Class 4 exemption. 
Written comments and testimony during the meeting from Sandra Jerabek, 
Susan Morrison, Eileen Cooper and Joe Gillespie of the Friends of Del 
Norte recommended the CEQA determination should be denied based on 
CEQA Section 15300.2, Article 19, items "A", "B", and "C" which deal 
with cumulative effects of projects on the environment. The Friends 
of Del Norte letter of 3/3/99, and the Sandra Jerabek letter state 
that a CEQA Class 4 exemption is not appropriate for this project 
based on cumulative impact and significant impact. Findings have been 
included below for the Commission's consideration regarding both situa­
tions. No substantial evidence has been submitted that demonstrates a 
cumulative impact or significant effect on an environmental resource. 
There is no information before the lead agency that the project will 
result in a cumulative impact on the environment, or that the project 
will result in a significant effect due to an unusual circumstance. 
The project is in compliance with Title 21, local coastal program 
zoning enabling ordinance of the County of Del Norte. CEQA allows a 

•
ead agency to determine that a project's incremental contribution to 

cumulative effect is not cumulatively considerable if the project 
will comply with the requirements in a previously approved coastal 
plan. The above plan was adopted by the County and Certified by the 

rufnqfqq 
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California Coastal Commission through a public review process and is • 
administered by Del Norte County. 

CEQA also allows a lead agency to determine that the incremental 
impacts of a project are not cumulatively considerable when they are 
so small that they make only a de minimus contribution to a signifi­
cant cumulative impact caused by other projects that would exist in 
the absence of the proposed project. All Timber Harvest Plans and 
exempt timber conversions within and outside of the Coastal· Zone are 
not within the permit authority of the County, and will continue to 
exist in the absence of this proposed project. The mere existence of 
other projects that may result in significant cumulative impacts does 
not constitute substantial evidence that the proposed project's incre­
mental effects are cumulatively considerable. 

The public comment portion of the hearing was closed at the Commis­
sion's last meeting. The Commission is not required to reopen the 
public hearing at this time. Staff recommends the Commission discuss 
the project issues as presented at the last meeting and in the staff 
report addendum above, which addresses the comments received during 
the public hearing. Staff further recommends the Commission adopt the 
findings and approve the project with the specified conditions. 

5. FINDINGS! 

A) The project is consistent with the policies and 
standards of the General Plan and Title 21 Zoning; and 

B) The project is exempt from the requirements of the 
California Environmental Quality Act as a Class 4 
Exemption; and 

** C) The project as conditioned is not located within an 
area that includes an environmental resource of hazard­
ous or critical concern, that has been designated, 
precisely mapped, and officially adopted pursuant to 
law by a federal, state, or local agency; and 

** D) A prior biological survey of the property was con 
ducted by Karen Theiss and Associates for the purpose 
of habitat RCA zoning and adopted as SCH# 96122060. No 
habitat or listed species impacts were identified in 
the biological survey; and 

* 

04/09/99 

E) The original McNamara Major Subdivision EIR (SCH# 
82111705) addressed wildlife issues for the entire 
parcel. The RCA and below 12-foot contour represent 
the area where the most sensitive habitat may be found. 
The Department of Fish and Game has not objected to 
any subsequent projects in the same area {i.e. this 
project); and 

• 
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* F) The RCA-2(r) zoned land on the McNamara parcel 
represents "the forested edge of the estuary". The 
RCA-2{r) zoned land is located to the west of the 
proposed harvest area, serving as a buffer between the 
lake and the A-5 zoned land; and 

* G) The proposed 3 acre minor timber conversion is 
completely located within the A-5 portion of the 
McNamara parcel. This zoning was adopted by the Board 
of Supervisors on September 6, 1983; and 

** H) There is no substantial evidence before the lead 
agency that the subject property is located within a 
particularly sensitive environmental area; and 

** I) The subject project constitutes a minor private 
alteration in the condition of land and vegetation for 
forestry and/or agricultural purposes; and 

*** J) Significant cumulative impacts will not result over 
time from successive projects of the same type in the 
same place because this project constitutes a de mini­
mus contribution to the cumulative effect of other 
projects completed in the area (i.e. Wier - GP9701C; 
Reed - GP9603C; Geertson - GP95007C; Reservation Ranch 
- THP-110-020-62) and its mere existence does not 
result in substantial evidence that the project's 
incremental effects are cumulatively significant; and 

*** K) Although the subject property is approximately three 
quarters of a mile away from an area the Department of 
Fish and Game has determined is utilized by wintering 
bald eagles, the harvesting of less than 3 acres of 
trees on the subject property does not constitute 
substantial evidence that the project's incremental 
effects will have a cumulative impact on the bald 
eagle; and 

*** L) There is no substantial evidence before the lead 
agency showing a reasonable possibility that signifi­
cant environmental impacts will result due to unusual 
circumstances, as no unusual circumstances have been 
identified with regard to the subject project. 

6. CONDITIONS: 

• 
04/09/99 

1) This is a coastal permit for removal of timber under 
a harvest exemption in the designated area on the 
project map. Removal of timber or disturbance of 
vegetation within any adjacent riparian areas is not a 
part of this permit; 
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F~ ~. 7)d N~it 
Post Offic;e Box ??9 
C.tS!.jUet, CA 955-±3 

(707) -!6-t--:1:003 
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Att: uel N~tte Planning Department, Planning commission, and B·os: 
Concerning.Gi-ading Permits #GP99-007C,'APN. 110-020-64, McNamara · 

· ·• ' #GP99-009C, APN 110-130-29, Foster 

Recently many development projects- and timber cuts have been ·undertaken . 
around the Lake. Earl p~er.· Curnuhirively they are having a ·sigruflcant 
detrimental.affect on the high quality of this habitat. Some of these projects are 
substantial in size, and some are.3-4 ac~es. · 

_Just last year the Brush Creek Timber HarveSt Plan #1-97:417 DEL, located 
on the lake shore, was found to be sUbstantially inadequate~ Studies conducted as a 
result of our concerns. turned. up the startling fact that Endangered Bald Eagles and 
Peregrine Falco~ were using th.is site extensively. This site· is located 'approximately 
only -I mile,.. or less,·_from the' project sites now under review. This is reason enough· 

. to requir~J adequate environmental study for all projects around Lake Earl and 
T olowa, and t~e effects of cumulative impacts be considered. . . 

There are also other special circurnstaJ?,ces for. environmental concern on 
each.ofthe two sites. . 

On- the Foster property bald eagle sighrings were made by the adjacent 
property owner and an avid bird watcher. Also this site i~ adjacent ·to the log ponds 
.which are contiguous with. the lake,. and are a main source of fresh water flowirig 
into the lake: The proposed Foster. project will remove the entire forested buffer 
zone separating the wetland from adjacent development. . · 

· On· the McNamara property there is evidence of a possible heron roost,. as. 
distinctive loud calling can be heard regularly in the evenings by adjacent· property 

A :E C .E 1 V. E 0 owners. On a brief walk around this area, you will hear large choruses of two 
'- 0--..._:J- 9 ". · I species of frogs, and find numerous salamanders. According to Carl Page, Anny 

·. ~-- Corps of Engineer ichthyologist, one of the best breeding .areas for the Endangered 
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~%~. 
\VenJy Bertrund 
Susan Culla 

r~ 

Ted Souza· 

~M...4u 
Jack de Long 
Joe Gartl,lnd 
Al.u1 Barron 
::---l<J.Lu!ic Schaefer 

~CC% f-<nt ,_..,~ 

.k..dt.J. ·~· . ' I ' 

.· tidewater goby is located near the lake shore in the Vipond area. Another species of 
concern is the Threatened coho salmon. How will. all of these timber cutririgs affect 
the ecosystem and the numerous creatures that make this rich environment their 
horne? , . 

Lake Earl supports the most northern breeding population pf W ~stern. 
Grebes on the coast._ The primary colony site occurs near the McNamara property.· 
One of the p~ary eauses of nest. failure is excessive wind. Removal of or damage 
to the screening effect of the foresieq edge could preclude successful nesting.. · 

.. Accord~g to the Dept. ofFish & Game: 

Lake Earl is recognized as one of t]le most important coastal wetlands in 
. California.. There are eight ~at~ned and endangered species that inhabit the 
LEW A an~ 40 California bird species 'of special concern. ·Many ot these wildlife 
species use the forest edge portion of the Lake Earl ecosy_stem as an important 
habitat for 6eir life cycles: Those species for which the forest edge is important for 
perchiiig, roosting, or ·nesting include great blue heron, green-backed heron, 
black-crowne4 night heron, common egret, snowy egret, American bittern, wo.od 
duck, red-tailed ·hawk,, C,oopers hawk, sharp-shinD.ed hawk; bald eagle, peregrine 
falcon, and belted kingfisher. Several of these speeies such as the larger herons, 
hawks; bald eagle, and-peregrine· falcon use taller trees and snags. The forest edge· . 
further acts as. a buffer for wildlife that us~ the lagoon surface and mudflats for 
foraging and roosting and other activities close to the edge of the lake. Species 
which use' the lagoon and for which a buffer screen from adjacent human activities is 
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necessary include waterfow~ shorebirds, wading -birds, grebes, otter, mink, and . 
other water assoCiated wildlife. Removal of or· damage to the screening effect of the 
forested edge pushes those species away from traditional use areas. Some are 
displaced completely. 

- The value of wetlands, in genenu, and Lake Earl, specifically, to fish and­
wildlife are wen documented. The authority for protection of coastal wetlands and 

I ' 

Lake Earl, specifically, ocCurs in the California Coastal Act of 1976. Section 30116 
of the Act says: 

'Se~sitive coastal resource areas' means those id-entifiable and geographically 
bounded land and Water ateas within the coa.stfll zone of "0tal interest and sensitivity 

'Sensitive coastal resource~ include the· following: (a) Special marine and 
land habitat" areas,_. wetlands, lagoons, and estuaries as mapped and designated in 
part 4.ofthe Coastal Plan" . ' 

. Lake Earl i~ one ofnte 19 designated wet:lands in the 'Coastal Plan' as having 1 

• been identified as most productive. While Act Section 30233 does not pertain 
directly to timben harvest, .it recognizes· that any· activity other than "very' minor 
incidental" changes to the we_tland ecosystem is damaging to the system. The 
forested edge is part of the ecosvstem at Lake Earl. 

The California Coastal Act rhust be taken into consideration in the 
evaluation of timber harvests adjacent to the LEW A. A detailed. evaluation. of the 
cumulative impacts oftimber harvests adjacent to the LEWA must be addressed and · 

. an adequate buffer around the LEW A should be pr9vided.. · . 
Research published by ·the Washington State Department of Ecology· 

recommends that coastal wetlands with important wildlife functions should have a 
· . 200 to 300 foot 'buffer based on land use. It is particularly important to 'maintain 

buffers of 200 to 300 feet beyond the edge of the wetland with retained plant 
structure to main;ain wetland dependen~ wildlife in important wildlife areas. The 
recommendation further notes that the 200 to 300 foot buffer is particularly 
important where open water is a component of the wetland or where the wetland 
has heavy_ use by migratory birds, or provides forage area for herons.(Castelle et al. 
1992) .. Lake Earl is a particularly large, high resource value wetland, qfover 4,800 
acres wjth a large open water component, high migratory bird use and substantial 
'heron use. It further has high threatened and endangered species use. 

· A CEQA 4 exemption is not. applicable considering these circumstances. An 
exemption will circumvent adequate environmental review. The cumulative effects 

· of removing the forested edge around Lake Earl in a piece-meal fashion have not 
been conSidered. Today there are two projects of 3-5 acres each around the lake . 

• Next month there could easily be 2 more projects of3-5 acres each in the same area. 
Other reeently d~veloped projects proceeded the Bald Eagle situation, and did nqt · 
take into account the impact that successive projects of the same type will have 
over time, on this. valuable habitat. We have already lost too much of the forest!.d . 
edge of Lake Earl, with disregard to regulations that protect this sensi~ive habitat 
from cumulative detrimental impacts. 

The CEQA Class 4 exemption is' not relevant in the area surrounding Lake 
Earl because of the serious negative environmental impacts that these cumulative 

·projects will have, as notedin Article 19 Sectio~ 15300.2, Items B.and.C: 

- Ex~ptions .Class 3,4,5,6,. & 11 . 
(B) Cumulative Impact-

1 1 t; 

• 

• 

• 
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All exemptions for these classes are·inapplicabie when the cumulative 
impact of successive projects 'of the same type in the same place over 

. time is significant · 
(C) Siglrificant' effect- · '· 

A categorical exemption shall not be used for an activity where there' 
· is a reasonable possibilitY that the activi!:)' Will have a significant 

effect on the environment due to unusual circumstances. · 

. The Friends of Del Norte are willing to pursue legal action to insure: that 
CE~A regulations· are correctly applied; that the California Coastal Act is inforceq · 

· tha~adequate environmental study be undertaken; and t~at a~equate buffer zones be . 
retained C~:fOund the LEW A.· The project applications are incomplete, and t~e CEQA 
Class 4 exemption 1s not. legal in these 'tWO projects. We recommend that you deny 
these applications. CEQA n~essitates that the county ,mitigate a cumulative impact 
analysis. . . · 

Thank you 

President, Friends ofDel Norte 

• I 

,. 
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United States Department of the Interior· 

1:-ll!..El'LYRtFER TO: 

In Reply Refer To: 
1-14-99-TA-110 

.Mr. Joe Gillespie 

. FISH ..Ju'\ID 'WILDLIFE SERV1CE 

Arcata Fish and \-Vildlife Office 
1125 16th Street, Room 209 
Arcata, California 95521 

707-822-7201 
FA..X: (707) 822-8411 

President, Friends ofDel Norte County 
1093 Hwy 101 N #18 
Crescent City, CA 95531 

March 30, 1999 

Subject: Response to Request for Technical Assistance Regarding Del None County Grading Permits 
#GP99-007C McNamar:i, GP99-009C Foster, and associated CDF 3 Acre Exemptions 

Dear Mr. Gillespie: 

This responds to your request for U.S. Fish and Wildlife Service (Service) technical assist::mce, received 
in our office on March 20, 1999, on the above projects. At issue in the request is the potential for 

• incidental take of the Federally listed bald eagle and Americ:m peregrine falcon as a result of 
implementation of the projects listed above. After review of the information pertaining to this request, 
the Service provides the following technical assistance. 

The Service has no direct evidence of bald eagle or peregrine :3.lcon use of the two proposed exemption 
areas; however, the letter from the California Department ofFish and Game to Mr. Jay Sarina, dated 
March 3, 1999, provided with the request for technical assistance states the project site(s) contain 
potential habitat for the bald eagle. In addition, the letter states in recent years the use of the Lake Earl 
area by wintering bald eagles has increased. Furthermore, the site is within two miles of a similar area 
used by wintering bald eagles last year. The Service has determined that without surveys for wintering 
bald eagles prior to approval, the proposed projects have the potential to incidentally take bald eagles. 

All maps and data used to provide this technical assistance are on file at this office. If you have questions 
regarding this response, please contact Mr. Ken Hoffman at the A.rcata Fish and Wildlife Office at (707) 
822-i201. 
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Sincerely, 

~~~-/~ 
Bruce G. Halstead RECEIVED 
Project Leader 
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Del Norte County Planning Department 
700 51

h Street 
Crescent City, CA 95531 

Dear Sirs: 

1610 Panorama Drive 
Arcata, CA 95521 
AprilS, 1999 

RECEIVED 
APR -6 1999 

PlANNING 
COUNTY OF DEL NORTE 

I am a retired wildlife biologist with the U.S. Fish and Wildlife Service and adjunct 
professor in the Wildlife Department at Humboldt State University. In the course of 
directing field investigations of graduate students on waterfowl, wading birds, and raptors 
of Lake Earl and vicinity, I have made dozens of trips to the area· since 1973. The 
following comments concern Grading Permits #GP99-007C, APN 110-020-64, 
McNamara and #GP99-009C, APN, 110-130-29, Foster. 

The McNamara site contains forest bordering Lake EarL· Snags in the trees there 
provide perches for various species of raptors and herons. Similar nearby lakeshore 
habitat has been frequented by Bald Eagles and Peregrine Falcons, both Federally Listed 
Endangered Species. 

• The Foster site is adjacent to sizeable former log ponds. These wooded ponds provide 

• 

prime habitat for nesting Wood Ducks and for migrating and wintering Ring-necked 
Ducks. A few of the latter have also nested in the area. The pond on the east side of 
Lake Earl Drive is the site of the first recorded nesting of the rarer Hooded Merganser in 
the area and constitutes one of only four or five known nestings in the North Coast 
Region. Both the Ring-necked Duck and Hooded Merganser reach their southern coastal 
breeding limit in the region. 

Clearing of trees in both the McNamara and Foster tracts would eliminate perches, 
roosting and nesting sites for the aforementioned species and other wildlife. In addition, it 
would reduce or eliminate the space needed to provide needed buffer from disturbance by 
adjacent human activity and development. 

Numerous other projects involving timber harvest and clearing have occurred in the 
past around Lake Earl, considered the most important coastal lagoon in California. The 
present wildlife value of the McNamara and Foster properties and the cumulative 
nibbling effect of the continued removal of small but important tracts of wooded habitat 
su:rounding the lake need to be assessed before further forest clearing is permitted. 
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Sincerely yours, 
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Paul F. Springer 
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Center 

Bruce Halstead, U.S.Fish and Wildlife Service 
1125 16th Street, Room 209 
Arcata CA 95521 

Joe Fassler, California Department of Forestry 
118 Fortuna Blvd. 
Fortuna CA 95540 

~ Ernie Perry, Del Norte County Planning Dept. 
/ 700 Fifth Street 

Crescent City CA 95531 

APR - 5 1999 

PLANNING 
COUNTt OF DEL NORTE 

April 2, 1999 

FAX 725.9827 

Re: 3 acre exemption logging associated with Del Norte 
County Grading Permits GP99-007C n.-IcNamara and 
GP99-009C Foster, ESA consultations for listed species. 

Messers Perry, Fassler, and Halstead: 

It has again come to our attention that proposed activities on the shores of 
Lake Earl may cause damage to public trust values, and species of fish and 
wildlife that are listed for protection under the Endangered Species Act (ESA). 
As reported to us, the above referenced county grading permits, are linked to 
plans for logging mature Sitka spruce trees under exemption from the California 
Forest Practices Act. 

We are quite familiar with Lake, the largest coastal lagoon in California, 
and its history of conservation problems. Species listed under the ESA that could 
be affected by activities in the Lake Earl watershed include: tidewater goby, coho 
salmon, bald eagle, peregrine falcon and several oth~rs. · 

I 

" 

• 

• 

We are requesting by this letter that you exercise your affirmative duty to • 
assure that permitted activities do not result in the take of any listed species~ the 
destruction of their habitat, the loss of protected wetlands, or a degradation of 
water quality as to impact its beneficial uses. 
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NEC to USFWS, CDF, .& DNCPD, 4.2.99, re: Lake Earl logging, p 2 . 

Please advise us in writing of any consultations that your agency might 
conduct with regard to either the Forest Practices Act, the ESA or the Clean 
Water Act. 

Also, please advise us as to what other agencies, in your professional 
opinion should be involved in assessing these proposed projects, such as: the 
California Coastal Commission, the State Lands Commission, the Army Corps of 
Engineers or the California Department of Fish and Game. 

We believe that your agency has a public trust responsibility to assure that 
permit conditions eliminate adverse impacts on the public trust values outlined 
above. We request that you issue no permits until such mitigations are agreed to 
by the applicant. 

Thanks for your time and consideration in these important matters. 

TM/me 

CC: Friends of Del Norte County 
Redwood Region Audubon Society 
California Coastal Commission 
Senator Wes Chesbro 

~ 
. -Tlin:ivJ.Ckay, execu~ director 

Assemblymember Virginia Strom-Martin 
California Department of Fish and Game 
U.S. Army Corps of Engineers 
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March 3, 1999 

Sandra E. Jerabek, M.Sc. · 
Consultant 

750 Sand :Hill Road, Crescent City, CA 95531 
707 465-4440 / for fax, call first 

Planning Commissioners 
Del Norte County Planning Commission 

Dear Commissioners: 

RE: McNamara, Foster Projects 
& the value of Lake Earl Basin habitats 

Staff recommendations fail to call for adequate environmental review on these two 
projects because they ignore CaJifomia Environmental Quality Act provisions for areas 
experiencing cumulative impacts, as well as other factors. The Lake Earl Basin has 
very high value as a unique and sensitive environmental system, which is certainly 
experiencing the cumulative impacts of many smatl and large cutting and development 
projects. 

As you may know, the County Board of Supervisors is pursuing a partnership with 
Redwood National & State Parks to develop destination tourism and business around 
the outstanding natural resources of our area. Other counties have called this procsss 
"Gateway" economic development planning. That is, our County is attempting to 
consciously structure itself to be the Gateway for tourists visiting the Parks, and the 
Smith River National Recreation Area. Other areas have enjoyed major economic 
benefits from very consciously positioning themselves in this way. 

Our County Board of Supervisors shows vision in pursuing this course of action, 
because nature tourism is the fastest growing segment of the travel industry, and these 
so-called "nature tourists" are known to be higher income people willing to spend money 
and travel great distances to enjoy outstanding natural features and wildlife. The more 
remote and isolated, the better, as long as the resources are breath-taking. A subgroup 
of this tourism niche are the birdwatchers. In 1991, for example, 24 million 
Americans traveled for the express purpose of birdwatching, and spent billions of 
dollars. 

Our county does indeed have "breath-taking" natural resources to offer, including more 
recorded bird species (400+) than some entire states. This is in large part due to the 
wildlife habitat and other special values provided by the drainage basin, or watershed, of 
Lakes Eartrralawa. 

• 

• 

Lake Ear1 is California's largest coastal lagoon, which probably makes it the largest 
coastal lagoon on the entire west coast. Perhaps even more important, however, the 
U.S. Fisti & Wildlife Service has ranked lake Earl as the second most important 
coastal embayment in California, second only to San Francisco Bay, because of its • 
great biodiversity and high quality wildlife resources. This makes our coastal lagoon a 
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i vandra E. Jerabek, M.Sc. 
Consultant 

• 750 Sand Hill Road, Crescent City, CA 95531 
707 465-4440 I for fax, call first 

state and national treasure, and perhaps even a treasure trove for selective local 
economic development and nature tourism niche marketing. 

From this standpoint, it seems that a prudent role for the Planning Commission is to 
safeguard this economic treasure by scrutinizing development proposals in tenns of the 
larger values of the resource. The Class 4 Categorical Exemptions proposed by staff for 
the McNamara and Foster properties are not in this spirit, and also appear to be in 
violation of the California Environmental Quality Ad, which says that these exemptions 
cannot be used if the project is located in a sensitive environment, if there are 
cumulative impacts over time, or if there is a significant environmental effect due to 
unusual circumstances. (Artic!e 19, Section 15300.2. Exceptions a}, b) and c).) 

·In summary, the outstanding biodiversity and high quality wildlife resources of the Lake 
and its watershed distinguish it sufficiently to justify a more thorough environmental 
review based on all or any of these factors. In particular, the county needs to begin 
examining the cumulative impacts on water quality, habitat, and wildlife, in the Lake Earl 
basin, of the many recently-approved, current and potential proposals for cutting trees 
and developing areas. 

at'Jne last point, which is not grounded in the law, but is more along the lines of an 
W'observation from someone who truly enjoys marketing our county to visitors: As part of 

our Gateway planning process, County and City alike should take a long look at the 
appearance we present to visitors. Believe me, appearance counts. Americans have 
taught the world how to market appearance, after all. What will a visitor see when we 
send them out on Lake Earl Drive, to visit various points in the Lake Earl Wildlife Area 
and State Park Projects? 

If the county continues to approve cfearcutting right up to Lake Earl Drive, as is 
proposed in the Foster project, or up to any important scenic roadway, it may discover it 
has traded away significant, long-term economic benefits for the entire community in 
exchange for individual short-tenn gain that is small. It is now urgent that the County 
begin to evaluate these tradeoffs. 

1 have heard John Thompson say, •his trees are much more valuable to his family 
standing up," than otherwise. And dearly Thompson's business benefits all of us by 
serving as a visitor magnet Of course, he and his family have done a really excellent 
job of marketing what they have, while the rest of the county still has a lot of work ahead 
to figure out marketing niche strategies that will enabie us to realize our full potential. 
Lake Earl has this potential to be a visitor magnet, perhaps in some ways like 
Thompson's trees, if we don't chip it away project by project. 

• · 1"' ~ 
1 

iYourssm~rey/ · /;b-. 
~.._/ "' . Sandra E. Jerabek 

&' I 

Page 2 S. E. Jerabek to Planning Commission, March 3, 1999 

1 1 ~ 



.·. 

HANDED OUT BY STAFF 
PLANNING COMMISSION 

MEETING OF 

I -,, 
</ 7/ Cj c; 1-..;v_: 

Ernest Perry, Director 
County of Del Norte 

t../ 
March 15, 1999 

Community Development Depru tluent 
Crescent City, CA 95501 

Dear Mr. Perry: · 

Susan E. Morrison 
701 Clayton Dr. 
Crescent City, CA 95531 

RECEiVED 
HAR 1 9 1999 

COUtJ:,LAIINING 
R H Of DEL NORTE 

I am writing regarding the McNamara application for a grading permit in conjunction with 
a three·acre timberland conversion exemption. I am adjacent land·owner in the area of the 
proposed activity located off of Clayton Drive and Vipond Drive approximately one eighth 
of a mile from Lake Earl. I have been in regular contact with your staff since I first 
received the required notice of this proposed action on February 24th, 1999. 

I spoke at the recent Planning Commission regarding this proposal and am now submitting 
the comments I made at the meeting in written form for the record. 

I request that the Community Development Department and the Planning Commission 
reject this proposal. If the Department or Commission does not feel comfortable rejecting 
the proposal immediately, then I request that any decision on the proposal be postponed for 
eight weeks. My requests are based on four issues that I believe have not been adequately 
addressed during the review of the project proposal and, which, I believe once thoroughly 
researched and reviewed would lead both the Community Development Department and 
the Planning Commission to reject the MaNamara proposal. 

Issue #1 
My first argument against this proposal is with regard to the three-acre timberland 
conversion exemption that will be undertaken in conjunction with the grading permit. 
According to California Department of Forestry regulations, only one three-acre exemption 
is allowed per contiguous ownership parcel. Richard McNamara has recently (over the last 
two weeks) authorized the harvesting of wood for sale in an approximately three-acre area 

i 
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on the parcel in question. Mr. McNamara has, thereby, taken his one allowable three- acre 
exemption. 

Several neighbors have reported the ongoing cutting during late February and early March. 
Del Norte County Sherrifs Deputys responded to these complaints and spoke to 
Mr. McNamara to gain assurance that the person doing the harvesting had 
Mr. McNamara's permission to do so. Mr. McNamara told the Deputy that this person, 
Mike Amos, did have his permission. On February 21st, 1999, Mike Amos told my 
partner, Kelly Miess, that he was cutting the wood and selling it as firewood. 

The cutting that has been undertaken recently is unauthorized and is being done in a 
"Resource. Conservation Area- 2" that specifically prohibits this type of activity. In 
addition, the preliminaq staff report on the project, dated February 11, 1999, specifically 
states that no disturbance is allowed in the RCA-2 area. · 

Mr. McNamara not only authorized this activity, as can be verified through Sheriff's logs 
but was fully aware of its illegality. He was served with a cease and desist letter by the Del 
Norte Community Development Department on February 23, 1999. Even after receiving · 
this letter, Mr. McNamara continued to allow the unauthorized cutting. County 
Community Development as well as California Department of Forestry have records of the 
unauthorized activity, complaints regarding the activity and action taken in an attempt to 
stop it. This flagrant disregard for the rules and laws of our county should be taken into 
consideration as this three~acre exemption from harvest regulations is considered. 

Issue #2 
This cut will have a devastating impact on the adjacent property owners and the wildlife 
habitat surrounding Lake Earl. One week's notice is just not sufficient notice for such 
significant action. As an adjacent land owner myself, I could not even meet the Planning 
Commission's agenda deadline to submit a letter given such short notice. 

The adjacent property owners who will be primarily impacted by this cut, the Adkins, have 
lived in Del Norte for nearly twenty years, have operated several important business and 
have made significant contributions during that time. The harvesting of these trees, which 
they understood to be a legal buffer between themselves and the McNamara subdivision, 
will have a devastating impact on their way of life. These trees begin less than thirty feet 
from their kitchen window and if cut will turn a protective buffer into an open field 
exposing them to both the subdivision from which they sought distance and the wind and 
weather from the southwest off the lake. I believe that more time should be provided to 
allow for research into the issues associated with this harvest exemption . 



... 

Issue 3 
I have read the finding associated with the mid 1980's rezone of this property and believe 
that the cutting being proposed is specifically not allowable under those findings - in 
particular, under item "C" of those fmdings which discusses allowable vegetation removal. 
I believe it is very likely that additional documentation exists that would confirm that the 
proposed cut is not allowable. One week is just not enough time to adequately research 
those issues. · 

Issue 4 
I believe that the "CEQA Class 4 Exempt" recoi:nmendation of the County Community 
Development Department is incorrect and that the permit should, therefore, be denied. 
Specifically, the CEQA exemption should be denied under items "A", "B" and "C" of 
Article 19 ofCEQA, Section 15300.2. The cumulative impacts of removing the forested 
edge surrounding Lake Earl have not been considered. Approval of the project as 
recommended would, thus, circumvent adequate environmental review. In speaking with 
the Adkins', I understand that they have seen bald eagles, herons, and egrets on their 
property which is approximately one eighth of a mile from the lake and which is certainly 
at least potential habitat for a number of critical species. 

In closing, I am asking that the Community Development Department and the Planning 
Commission reject the McNamara proposal. If the Department or Commission does not 
feel comfortable rejecting the proposal immediately, then I request that any decision on the 
proposal be postponed for eight weeks. 

Sincerely, 

~-L.~~ 
Susan E. Morrison 

i 
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February 18, 1999 

Ernie Perry 
DEL NORTE COUNTY PLANNING COMMISSION 
700 - 5th Street 
Crescent City, CA 95531 

RECEIVED 
FEB 1 8 1999 

PlANNING 
COUNlY OF DEl NORlE 

RE: Richard McNamara Application #DNC LCP 2-98 McNamara 

Today, for the first time, we were made aware of a three acre clear­
cutting plan which directly affects our property, property value, quality 
of life, privacy, wind protection and our overall perception of the 20+ 
acre buffer zone which we agreed to by not opposing· the new 
subdivision plan submitted by Mr. McNamara and Tidewater two 
years ago. 

We respectfully request an eight week postponement in bringing this 
matter before the planning commission. We understand that we will 
be notified of this plan in the newspaper next week and it is going to 
be heard at the Planning Commission meeting on March 3rd. 

That gives us and other interested parties insufficient notice and time 
to investigate the overall impact of this proposed logging plan. 

Considering the fact that it took over two hundred years for the 
subject old growth spruce to reach their size and height, we feel that a 
minimum eight week postponement is a reasonable request. 

Respectfully, 

dJr/1!2d2~ 
Bob & Francine Adkins 
1151 Lakeview Drive 
Crescent City, Ca 95531 

111 ~ 
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