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STAFF REPORT: REGULAR CALENDAR 

APPLICATION NUMBER: 5-99-114 

APPLICANT: Paxson Offield 

AGENT: Pete Swift, Swift Slip 

PROJECT LOCATION: #9 Harbor Island, Newport Beach, Orange County 

PROJECT DESCRIPTION: Revise an existing boat dock resulting in a 1 0 by 14 foot 
platform, a 3 by 22 foot gangway 1 and an "l n shaped float 8 by 42 feet 
and 4 by 18 feet. The platform is proposed to be used as a staging area 
for boating activities, as a location for placement of a fiberglass storage 
box to be used for storage of boating items such as anchors, fenders, 
and dock lines, and maintenance activities related to boating. In 
addition, because the platform is above the tide, it is a safe place to 
locate the weather tight electrical services necessary for the boat. Also, 
backflow devices are proposed to be mounted on the platform. 

LOCAL APPROVALS RECEIVED: City of Newport Beach Fire and Marine Department Approval 
in Concept, Harbor Permit No. 139-9. 

SUBSTANTIVE FILE DOCUMENTS: City of Newport Beach certified Land Use Plan; City of 
Newport Beach Harbor Permit Policies, Coastal Development Permits 5-99-120 
(Sutherland), 5-99-121 (Vance), 5-99-043 (Brown), 5-98-523 (Bridges). 

SUMMARY OF STAFF RECOMMENDATION: 

Staff recommends approval of the proposed development subject to two special conditions. 
Special condition No. 1 requires minimization of construction impacts on harbor bottom and 
intertidal areas, appropriate storage of construction materials, removal of construction debris, 
and no mechanized equipment, except a barge or land-mounted crane, seaward of the 
bulkhead. Special condition No. 2 limits the use of the 10 by 14 foot platform solely to 
boating related uses. 
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STAFF RECOMMENDATION: 

The staff recommends that the Commission adopt the following resolution: 

I. APPROVAL WITH CONDITIONS 

The Commission hereby GRANTS a permit, subject to the conditions below, for the proposed 
development on the grounds that the development will be in conformity with the provisions of 
Chapter 3 of the California Coastal Act of 1976, will not prejudice the ability of the local 

· government having jurisdiction over the area to prepare a Local Coastal Program conforming 
to the provisions of Chapter 3 of the Coastal Act, and will not have any significant adverse 
effects on the environment within the meaning of the California Environmental Quality Act. 

II. STANDARD CONDITIONS: 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall 
not commence until a copy of the permit, signed by the permittee or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is 
returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years from 
the date this permit is reported to the Commission. Development shall be pursued in a 
diligent manner and completed in a reasonable period of time. Application for 
extension of the permit must be made prior to the expiration date. 

3. Compliance. All development must occur in strict compliance with the proposal as set 
forth in the application for permit, subject to any special conditions set forth below. 
Any deviation from the approved plans must be reviewed and approved by the staff 
and may require Commission approval. 

4. Interpretation. Any questions of intent or interpretation of any condition will be 
resolved by the Executive Director or the Commission. 

5. Inspections. The Commission staff shall be allowed to inspect the site and the project 
during its development, subject to 24-hour advance notice. 

6. Assignment. The permit may be assigned to any qualified person, provided assignee 
files with the Commission an affidavit accepting all terms and conditions of the permit. 

7. Terms and Conditions Run with the Land. These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permittee to bind all future 
owners and possessors of the subject property to the terms and conditions. 

. 
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Ill. SPECIAL CONDITIONS 
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1. Storage of Construction Materials, Mechanized Equipment and Removal of 
Construction Debris 

The permittee shall comply with the following construction-related requirements: 

(a) No construction materials, debris, or waste shall be placed or stored where it may be subject to 
wave erosion and dispersion; 

(b) Any and all debris resulting from construction activities shall be removed from the project site 
within 24 hours of completion of construction; 

(c) No machinery, with the exception of a barge or land-mounted crane, shall be allowed at any time 
seaward of the bulkhead; 

(d) Disturbance of the harbor bottom and intertidal areas shall be minimized. 

2. Use of Platform Limited to Boating Related Uses 

By acceptance of this permit the applicant agrees and acknowledges that the sole use of the 
1 0 by 14 foot platform area is limited to boating related uses and shall not be used for any 
other uses including but not limited to private residential patio amenities • 

IV. FINDINGS AND DECLARATIONS: 

The Commission hereby finds and declares: 

A. Project Description and Location 

The applicant proposes to revise an existing boat dock resulting in a 1 0 by 1 4 foot platform, a 
3 by 22 foot gangway, and an "'L" shaped float 8 by 42 feet and 4 by 18 feet. The float is 
proposed to be supported by two 16 inch square piles. The platform is proposed to be 
supported by relocating two of the existing three "T" piles. The third T-pile will be removed. 
The platform is proposed to be used as a staging area for boating activities and as a location 
for placement of a fiberglass storage box to be used for storage of boating items such as 
anchors, fenders, and dock lines, and maintenance activities related to boating. In addition, 
because the platform is above the tide, it is a safe place to locate the weather tight electrical 
services necessary for the boat. Also, backflow devices are proposed to be mounted on the 
platform. 

The subject site is located on Harbor Island in Newport Harbor. Harbor Island is a private 
island with no public access. Harbor Island, like the majority of islands in Newport Harbor, is 
surrounded by private boat docks associated with residential development. The site was 
inspected for eelgrass and none was found . 
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A strip of land around the perimeter of Harbor Island is owned by the County of Orange. The 
width of the strip varies, but at the subject site the County owned land is 55 feet wide (it 
measwes from the bulkhead line inland). The applicant rents the area from the County. A 
small portion of the proposed project, about five feet, will extend into this area. The applicant 
has received a permit from the County for that portion of the development. The existing boat 
dock facility extends into this County area to approximately the same degree. The County 
has also issued a tidelands permit for the portion of the proposed project seaward of the 
bulkhead line. 

B. Marine Environment 

Section 30233 of the Coastal Act states, in pertinent part: 

(a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and 
lakes shall be permitted in accordance with other applicable provisions of this division, 
where there is no feasible Jess environmentally damaging alternative, and where 
feasible mitigation measures have been provided to minimize adverse environmental 
effects, and shall be limited to the following: 

f41 ln open coastal waters, other than wetlands, including streams, estuaries, 
and Jakes, new or expanded boating facilities and the placement of structural 
pilings for public recreational piers that provide public access and recreational 
opportunities. 

In addition, the City's certified Land Use Plan states: 

Residential and commercial structures (except piers and docks used exclusively 
for berthing of vessels) shall not be permitted to encroach beyond the bulkhead 
line. 

The Coastal Act. limits the fill of open coastal waters. Section 30233 of the Coastal Act 
allows fill of opfln coastal waters, such as Newport Harbor, for recreational boating purposes. 
The proposed project requires piles, which constitute fill. The piles necessary to support the 
proposed gangway and float are allowable because they are necessary to support a 
recreational boating facility. However, the question has arisen of whether or not the proposed 
1 0 by 14 foot platform constitutes a bona fide boating use or would serve as private 
residential patio area. Fill for a private residential patio area is not a use allowed under Section 
30233 of the Coastal Act. In addition the City's certified Land Use Plan (LUP) policy cited 
above precludes residential and commercial structures (except piers and docks used 
exclusively for berthing of vessels) from encroaching beyond the bulkhead line. Since the 
platform requires fill (in the form of pilings), it can only be allowed if it is for a new or 
expanded boating facility or a public recreational pier. 

The applicant is proposing to relocate and rebuild the platform area. In order to rebuild the 
platform and move it landward, the applicant is proposing to remove the platform, extract the 
pilings. re-insert pilings and reconstruct the platform. Because the existing platform is being 
removed and reconstructed, the proposed platform is analyzed as new development. 

• 
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Existing private, residential boating facilities in Newport Harbor often consist of a pile­
supported pier with platform area, a gangway, and a rectangular or "U"shaped float. The 
City's Harbor Permit Policies limit the size of the platforms to 10 by 14 feet. Piers are fixed, 
pile-supported structures which extend from dry land areas to water areas connecting to a 
gangway which leads to a float. The length of a pier depends on the size of the boat, the 
amount of draft the boat needs, and the depth of the water. The overall length of a boat dock 
is limited by the City's Harbor Permit Policies (HPP). The HPP do not allow docks to extend 
channelward of the adjudicated U.S. Pierhead Line, except in certain specified areas where, 
due to the bottom configuration and/or the width of the channel, they are allowed to extend 
to the adjudicated U.S. Project Line. 

The piers and gangways are typically 3 to 4 feet wide. The docks or floats vary in size and 
configuration depending largely upon the type and size of boat to be docked. The majority of 
boat docks in Newport Harbor have platforms. Based upon a site visit, review of aerial photos 
of the harbor, conversations with the Newport Beach Fire and Marine Safety Department 
staff, and review of prior waivers and coastal development permits, Commission staff 
confirmed the approval of several platforms. Commission staff observed that while some of 
the existing platforms in Newport Harbor contained lockers, small boats, kayaks, and boating 
equipment or were empty, others had tables and chairs or benches, flower pots, etc. Staff 
also observed that while some of the platforms were supported by pilings at each corner, 
other platforms and piers were supported by a single row of "T" shaped piles. 

The applicant has indicated that the platform has been and will continue to be used solely for 
boating purposes. The platform is proposed to be used as a staging area for boating activities 
and as a location for placement of a fiberglass storage box to be used for storage of boating 
items such as anchors, fenders, and dock lines, and maintenance activities related to boating. 
In addition, because the platform is above the tide, it is a safe place to locate the weather 
tight electrical services necessary for the boat. Also, backflow devices are proposed to be 
mounted on the platform. Based on the uses proposed by the applicant, the Commission finds 
that the proposed platform does constitute a boating facility. As a boating facility the 
proposed platform is a use specifically allowed under Section 30233(a){4) of the Coastal Act. 

Although as propose~ the platform constitutes a bona fide boating facility, there is the 
possibility that additional uses may be contemplated in the future. If a future use did not 
constitute a legitimate boating use, the issue of fill (in the form of piles supporting the 
platform) for a non-allowable use is raised. For example, the platform area could be converted 
to private residential patio use by the placement of chairs or tables. In order to assure that 
this does not happen, special condition No. 2 is required. Special condition No. 2 limits the 
use of the platform solely for boating related purposes. · 

Section 30233 also requires that any project involving fill of open coastal waters, in addition 
to being an allowable use, must also be the least environmentally damaging feasible 
alternative. One way to reduce environmental damage is to minimize the amount of fill. 
Some platforms have been constructed using two T -piles centered under the platform area 
rather than a single pile at each of the four corners. Although the T -piles have a slightly larger 
diameter than the single piles, the use of two T piles rather than four single piles still results in 
less fill. The proposed platform would use two T piles rather than four single piles, thereby 
minimizing the amount of fill resulting from the project. In addition, the project has been 
designed in conformance with the Department of Boating and Waterways Guidelines, and uses 
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only the piles necessary to support recreational boating facilities. Therefore, the Commission 
finds that as proposed the design of the project, including the platform, is the least 
environmentally damaging feasible alternative. 

Section 30233 also requires that any project which results in fill of open coastal waters also 
provide adequate mitigation. The proposed project meets this requirement because the pilings 
provide habitat for marine organisms. Therefore, the Commission finds that the proposed project is 
consistent with Section 30233 of the Coastal Act. 

C. Public Access 

• 
Section 30604(c) of the Coastal Act requires that every coastal development permit issued for any 
development between the nearest public road and the sea includes a specific finding that the development 
is in conformance with the public access and recreation policies of Chapter 3 of the Coastal Act. The 
proposed development is located between the sea and the first public road. 

Section 30212 of the Coastal Act states, in relevant part: 

(a) Public access from the nearest public roadway to the shoreline and along the coast shall be 
provided in new development projects except where: 

(2) adequate access exists nearby. 

Section 30224 of the Coastal Act states: 

Increased recreational boating use of coastal waters shall be encouraged, in accordance with this • 
division, by developing dry storage areas, increasing public launching facilities, providing additional 
berthing space in existing harbors, limiting non-water-dependent land uses that congest access 
corridors and preclude boating support facilities, providing harbors of refuge, and by providing for new 
boating facilities in natural harbors, new protected water areas, and in areas dredged from dry land. 

Sections 30210, 30211 and 30212 of the Coastal Act require that new development provide maximum 
public access and recreation, not interfere with the public's right of acquired access, and provide public 
access from the nearest public roadway to the shoreline and along the coast except under certain 
circumstances. The subject site is adjacent to Newport Harbor. The subject site is located within a 
locked gate community and so there is no public access in the immediate project vicinity. However, 
public access does exist nearby. Across the bay from the subject site is the public walkway around 
Balboa Island. 

The proposed development consists of construction of a new boat dock within the U.S. Pierhead Line. The 
proposed development will not adversely impact navigation. The development will not create adverse 
impacts on coastal access and recreation. Therefore, the Commission finds that the proposed development 
does not pose significant adverse impacts on existing public access and recreation and is consistent with 
Section 30212 of the Coastal Act. 

In addition, the proposed development is a recreational boating facility. Recreational boating facilities are 
an encouraged use under Section 30224 of the Coastal Act. Therefore, the proposed development is 
consistent with Section 30224 of the Coastal Act. • 

• 
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• D. Water Quality 

• 

• 

Section 30230 of the Coastal Act states: 

Marine resources shall be maintained, enhanced, and where feasible, restored. Special protection 
shall be given to areas and species of special biological or economic significance. Uses of the marine 
environment shall be carried out in a manner that will sustain the biological productivity of coastal 
waters and that will maintain healthy populations of all species of marine organisms adequate for long­
term commercial, recreational, scientific, and educational purposes. 

The project site is on the water in Newport Harbor. The applicant is proposing to revise a recreational 
boating facility. The approval from the City of Newport Beach indicates that no eelgrass is present at the 
site. 

Because the development is located on the water there is the possibility that materials from construction 
may end up in the harbor waters. In order to prevent adverse impacts to marine waters from construction, 
special condition 1 provides for the safe storage of construction materials and the disposal of construction 
debris. 

Only as conditioned for appropriate storage of construction materials and equipment does the Commission 
find that the proposed development is consistent with Section 30230 of the Coastal Act. 

E. Local Coastal Program 

Section 30604(a) of the Coastal Act provides that the Commission shall issue a coastaJ permit only if the 
project will not prejudice the ability of the local government having jurisdiction to prepare a Local Coastal 
Program which conforms with Chapter 3 policies of the Coastal Act. 

The Commission certified the Land Use Plan for the City of Newport Beach on May 19, 1982. As 
conditioned, the proposed development is consistent with the policies contained in the certified Land Use 
Plan and with the Chapter 3 policies of the Coastal Act. Therefore, approval of the proposed development 
will not prejudice the City's ability to prepare a Local Coastal Program for Newport Beach that is consistent 
with the Chapter 3 policies of the Coastal Act as required by Section 30604(a). 

F. California Environmental Quality Act 

Section 13096(a) of the Commission's administrative regulations requires Commission 
approval of Coastal Development Permit applications to be supported by a finding showing the 
application, as conditioned by any conditions of approval, to be consistent with any applicable 
requirements of the California Environmental Quality Act (CEOA). Section 21080.5(d)(2)(A) 
of CEOA prohibits a proposed development from being approved if there are feasible 
alternatives or feasible mitigation measures available which would substantially lessen any 
significant adverse effect which the activity may have on the environment. 

The proposed project has been conditioned in order to be found consistent with the marine resource 
protection policies of Sections 30230 and 30233 of the Coastal Act. Mitigation measures, in the form of 
special conditions require 1) removal of construction debris and minimization of construction impacts, and 2) 
limiting the use of the 10 by 14 foot platform solely for boating related purposes, will minimize all adverse 
effects. As conditioned, there are no feasible alternatives or feasible mitigation measures available, beyond 
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those required, which would substantially lessen any significant adverse effect which the activity may have 
on the environment. Therefore, the Commission finds that the proposed project, as conditioned to mitig. 
the identified effects, is the least environmentally damaging feasible alternative and can be found consis 
with the requirements of the Coastal Act to conform to CEQA. 
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_COUNTY PROPERTY ENCROACHMENT PERMIT 
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PERMmEE 

COUNTY OF ORANGE 
PUBUC FACIUnES & RESOURCES DEPARTMENT 

COUNTY PROPERTY PERMITS 
Main Orflce-300 North Ftowar Slleel, Room 122 

SANTA ANA. CALIFORNIA 82703-5001 
OR-P.O. BOX 4048, SANTA ANA. CA 12702·4048 

PHONE: 834-3432 or 834·5238 
FAX; (714) 835·7<425 

TYPE 

Blue Maple liver Co./ Faxeon Offield, P:ea. Newport 
P.O. Box 11522 
Avalon, CA t070t 

~-W)Qjl - .u J.l "' ( 

Con .. per,on ~ - n-· Ttllpi'IOI'It No. A 

PERMIT 99-015t3 HP 
NO -·---··-·~-· ··--····-

EFFECTIVE . 
O.t.TE_ Jan~ ___ 1999 ~ 

EXPIRATION D 31 l 699 
DATE !:..:..__...!"~-'-

FACILITY NAME NUMBER 

Harbor T1ReeE 1' Lre-D>o2 
South Coast ~egion 

MAR 231 999 

CALl FOR~ ~lA 
COASTAL COM MISSION 

-

PERM11TED USE: Use ol County property II f'\Oreb'j eUihorlted u followa. $UOietllo prCIJYi5iont on revti'H htreol•nd attaelled 1W11tto: 

To use an4 occupy a portion ot county Tidelands, purauant to Reaolu~ion No. 9l-90f. 
tor the sole purpose of operating and maintaining one {1) priYa~e r•creational pi•r 
located within the extenaion of permittees side property lines. 

•• !H68120 

CATlON OF WORK: 

558/87 

street Ad4reaa: t Har~or Ialan4 Drive 
Assessor's Farcel Number: OS0-230-39 

Tho&. sroc.919; 81 Newport Beach AREA 

CONSIDERATION: 
,.,,..~!_. 246.00 (2085) ~·w None TOTAL.!_ 2f6.00 
t;krKif. No _tfi:J..lr..__ Cu~ 24S • OO ~ PPf·~z--,=~~tj-,£=-_-Dtt-,-,..,.--.-~-, ...... ,~f-f. Ttlllt Fu'IO -...:..--1- ------· 
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r 1'et11b. 't ... e : 
r ... pM't/lf -·----

~- ------·------------------------------------------------------------
1"""": ~ .. --

w~c~P/Coaatal Facilities Operationl 
PERMI1Te&•s ACCePTANCE: COUNTY APPROVAL 

OP'H_.rv: 
Ottt 
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