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Addendum 

Date: September 28, 2000 

To: Commissioners and Interested Persons 

From: Peter Douglas, Executive Director 
Mark Delaplaine, Federal Consistency Staff 

Subject: APPEAL NO. A-2-SMC-00-035, Caltrans, Shamrock Ranch 

On September 28, 2000, the Commission staff received a second appeal of San Mateo 
County's decision on the above-referenced project. This second appeal is invalid, because 
this appellant does not have standing to appeal. Section 30801 of the Coastal Act provides: 

Any aggrieved person shall have a right to judicial review of any decision or 
action of the commission by filing a petition for a writ of mandate in accordance with 
Section 1094.5 of the Code of Civil Procedure, within 60 days after the decision or 
action has become final. 

For purposes of this section and subdivision (c) ofSection 30513 and Section 
30625, an "aggrieved person" means any person who, in person or through a 
representative, appeared at a public hearing of the commission, local government, or 
port governing body in connection with the decision or action appealed, or who, by 
other appropriate means prior to a hearing, informed the commission, local 
government, or port governing body of the nature of his concerns or who for good 
cause was unable to do either. ''Aggrieved person" includes the applicant for a permit 
and, in the case of an approval of a local coastal program, the local government 
involved. 

This appellant did not appear at or make his views known at the local government level on this 
project, and thus does not qualify as an "aggrieved person." Nevertheless, his comments are being 
attached so the Commission can consider them as written correspondence on the matter. 

• Attachment 



Michael Murphy 
Executive Director 

Rural Coast Open Space Trust 
21 00 Lobitos Creek Road 

Half Moon Bay, California 94019 
Phone: (650) 726-8495 Fax: (650) 726-8494 

Peter Douglas, Executive Director 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, California, 94105-2219 

September 26, 2000 

Re: Appeal From Coastal Permit Decision of Local Government PLN # 2000-00536 
& Denial of Consistency Certification for Devil' s Slide Improvement Project. 

Applicant: California Department of Transportation (Caltrans) 

Project Location: Between Highway 1 near Shamrock Ranch ( approximately one mile 
south of Linda Mar Avenue in Pacifica) to the north, and Highway 1 south ofDevil's 
Slide, San MateoCounty 

Project Description: Construction of two single-bore, % mile long tunnels (one in each 
direction) underneath San Pedro Mountain, with appurtenant approaches to the north and 
south connecting the tunnels with existing Highway 1 

Dear Honorable Mr. Douglas and Commissioners: 

On behalf of the non-profit corporation Rural Coast Open Space Trust, I am appealing a 
Coastal Development Permit PLN 2000-00536 decision of San Mateo County, and in 
addition, opposing the proposed granting by the Coastal Commission of a "Consistency 
Certification" for the conceptual Devil's Slide Tunnels Improvement Project. 

The basis for Rural Coast Open Space Trust's requested DENIAL of the San Mateo 
County issued coastal development permit (CDP) and FINDING that the Tunnel Project 
is inconsistent with the California Coastal Act are as follows: 

CCC Appeal Form: State briefly your reasons for this appeal. Include a summary 
description of Local Coastal Program, Land Use Plan, or Port Master Plan policies 
and requirements in which you believe the project is inconsistent and the reasons 
the decision warrants a new hearing. 

Wetland and Biological Resources 
Section 30233 (a) of the Coastal Act states that the diking, filling, or dredging of 
wetlands shall be permitted where there is no feasible less environmentally damaging 
alternative. 

• ... 

• 

• 

• 



• 

• 

• 

Reason The Tunnels Project Is Inconsistent: 
In 1996, Caltrans hired an independent consulting firm, Woodward-Clyde 

Consultants, to conduct a tunnel feasability study. Based upon the results of"The Devil's 
Slide Tunnel Study", Caltrans changed its prior position on a tunnel and determined it 
was a reasonable alternative that should be fully evaluated in the environmental process. 
Unfortunately, the bridge at the north end of the tunnel goes directly through an active 
wetland (I urge you to take a field trip to see the area for yourselves) that is a red-legged 
tree frog habitat. 

Cal trans has never hired a qualified, experienced independent consulting firm to 
conduct a dewatering feasability study to preserve the current alignment. Dewatering has 
been used for hundreds of years to solve slide problems associated with seasonal rains. 
The Oregon Department of Transportation permanently resolved a slide problem on the 
Coast Highway at the Arizona Inn slide with very similar geology to Devil' s Slide. 
Please see that project on their website at http://www.odot.state.or.us/geotechlariz1.htm. 

The consulting geologist on the Arizona Inn project, Rad Squier of Squier Associates, 
did an informal evaluation ofDevil's Slide at our request. He estimates that for less than 
$1 million Caltrans could contract for a formal evaluation, including extensive test well 
drilling and design of the final project. The project can be completed for less than $10 
million and provide a permanent solution to keeping the current alignment open while 
providing a FEASIBLE LESS ENVIRONMENTALLY DAMAGING ALTERNATIVE 
to the twin-bore tunnels project. 

The Rural Coast Open Space Trust requests that this Commission deny the 
Consistency Certification requested by Caltrans because that they have not adequately 
investigated dewatering Devil's Slide as a feasible, less environmentally damaging 
alternative to the Tunnel Project. Potential environmental damage from the Tunnel 
Project includes destruction of red-legged tree frog habitat due to shadowing of the 
wetlands by the new bridge, dumping of excess construction dirt, substantial additional 
annual power usage to run fans and lights in the tunnel, and increased pollution from 
autombiles travelling at a higher average speed through the tunnels than can be 
maintained travelling the current alignment. 

To the extent the Commission can order or request Caltrans to take a specfic action, 
the Rural Coast Open Space Trust requests that the Commission instruct or request that 
Caltrans to hire a qualified, experienced independent consulting firm to conduct a 
dewatering feasability study to preserve the current alignment, which would eliminate all 
the potential sources of environmental damage associated \Vith the Tunnel Project. 

The Rural Coast Open Space Trust also notes that in regard to access trails, Caltrans 
has said: "The superceded portions of Highway 1 which will be relinquished to the 
County of San Mateo to own and manage, will continue to provide access to hikers and 
bicyclists." We request that this Commission inquire as to the financial capability of the 
County of San Mateo to repair future slides on Highway 1 if a dewatering program is not 
completed by Caltrans before it abandons the current alignment to the County. Access 
trails without the means to maintain them are a charade that do nothing for bicyclists and 
pedestrians. Permanent access trails require a permanent solution to the sliding problem 
ofthe current alignment, yet ifCaltrans dewaters the current alignment to provide a 
permanent solution, the Tunnel Project then becomes unnecessary. A $10 million road 
repair that will be completed quickly can be substituted for a $155 million, 
envronmentally destructive plan that may never be fully funded. 



This Commission has a rare opportunity to bring much-needed common sense to 
permanently resolving the Devil's Slide problem while saving almost $150 million in 
taxpayer funds, preserving the red-legged frogs' wetlands habitat undisturbed and 
complying with the existing Local Coastal Plan while meeting the needs of residents and 
visitors. 

Relief Requested: 
The Rural Coast Open Space Trust requests that this Commission deny the San Mateo 

County issued Coastal Development Permit PLN 2000-00536 and find that the Tunnel 
Project is inconsistent with the California Coastal Act. 

Note: The above description need not be a complete or exhaustive statement of your 
reasons of appeal; however, there must be sufficient discussion for staff to determine that 
the appeal is allowed by law. The appellant, subsequent to filling the appeal, may submit 
additional infmmation to the staff and/or Commission to support the appeal request. 

SECTION V. CERTIFICATION 
Date: September 26, 2000 
The information and facts stated above are correct to the best of my/our knowledge. 
Signature of the Appellant or Authorized Agent: 

::!.~E~:ti.ctor, Rural Coast Open Space Trust 

• 

• 

• 
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h Day: Nov. 10, 2000 
Staff: MPD-SF 
Staff Report: Sept. 25, 2000 
Hearing Date: Oct. 10, 2000 

STAFF REPORT: APPEAL 

SUBSTANTIAL ISSUE DETERMINATION 

APPEAL NO.: A-2-SMC-00-035 

APPLICANTS: California Dept. ofTransportation (Caltrans) 

LOCAL GOVERNMENT: San Mateo County 

PROJECT LOCATION: Shamrock Ranch, near Pacifica, unincorporated San 
Mateo County 
APN 023-741-010 

PROJECT DESCRIPTION: Construction of a 2,000-square-foot pond to provide 
habitat for threatened red-legged frog 

APPELLANTS: Save Our Bay Foundation (Agent: Oscar Braun) 

SUBSTANTIVE FILE 
DOCUMENTS: See Appendix A 

STAFF RECOMMENDATION: No Substantial Issue 
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EXECUTIVE SUMMARY 

The staff recommends that the Commission, after a public hearing, determine that no 
substantial issue exists with respect to the grounds on which the appeal has been filed 
because the appellant has not raised any substantial issue with respect to the consistency 
of the approved project with the certified Local Coastal Program (LCP). 

The approved development is the construction of a 2,000-square-foot pond to provide 
habitat for the listed (under the federal Endangered Species Act) as threatened red-legged 

• 

• 

frog. The proposed pond is located immediately downslope of an existing agricultural • 
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water storage pond (that currently contains red-legged frogs), on the western portion of 
Shamrock Ranch. The applicant designed the pond in collaboration with the U.S. Fish 
and Wildlife Service. The project is intended as a habitat impact avoidance measure to 
provide temporary replacement habitat for red legged frogs while Caltrans conducts 
further engineering feasibility studies for the Devil's Slide tunnel (see CC-94-00l As 
currently routed, the northern approach roads that would connect existing Highway 1 to 
the proposed tunnel would cross Shamrock Ranch near the existing agricultural ponds 
(see Exhibit 9). The purpose of the proposed pond is two-fold: First, Caltrans, as part of 
its ongoing environmental analysis for the tunnel, intends to perform further engineering 
feasibility studies for bridging Shamrock Ranch Valley. Because the performance of 
these studies has the potential to impair the habitat value of the existing pond(s), there is 
a need for temporary replacement habitat for the frogs. The purpose of the proposed 
pond is to fulfill this need. Second, if the tunnel is ultimately approved, the proposed 
pond is intended to serve as: (a) temporary replacement habitat during the construction 
phase of the project; and (b) in the long-term, as an enhancement project to provide 
additional permanent habitat for the frogs. 

The appellant contends that the approval of the pond at this time is premature and linked 
to the tunnel project, which has not yet been approved or had its environmental 
documents finalized. The appellant further contends that the County's approval is 
inconsistent with the decision of the Court of Appeal in the case of Bolsa Chica Land 
Trust, et al. v. Superior Court (1999) 71 Cal.App.41

h 493, which the appellant maintains 
does not allow destruction of environmentally sensitive habitat areas. 

However, the appellant does not specifically allege an inconsistency of the project with 
any LCP policy, and the appellant's contentions regarding the timing or relationship of 
the project with either the tunnel or the Bolsa Chica decision are not valid grounds for 
appeal and do not bring into question the consistency of the project as approved by the 
County with the certified LCP. 

A motion to adopt the Staff Recommendation ofNo Substantial Issue is contained in 
Section 1.0. 

STAFF NOTES 
Section 30625(b) ofthe Coastal Act (Public Resources Code (PRC), Division 20) 
requires the Commission to hear an appeal unless the Commission determines that no 
substantial issue is raised by the appeaL If the Commission decides to hear arguments 
and vote on the substantial issue question, proponents and opponents will have three 
minutes per side to address whether the appeal raises a substantial issue. It takes a 
majority of Commissioners present to find that no substantial issue is raised. Unless the 
Commission determines that there is no substantial issue, the Commission will continue 

1 Caltrans' Consistency Certification for the Devil's Slide Tunnel (No. CC-94-00), 

• tentatively scheduled for the same Commission meeting as the subject appeal. 
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with a full public hearing on the merits of the project at the same or a subsequent hearing. 
If the Commission were to conduct a de novo hearing on the appeal, the applicable test 
that the Commission would employ is whether the development is in conformity with the 
certified LCP. (PRC § 30604(b).) 

The only persons qualified to testify before the Commission on the substantial issue 
question are the applicant, persons who made their views known before the local 
government (or their representatives), and the local government. Testimony from other 
persons regarding substantial issue must be submitted in writing. (California Code of 
Regulations ( CCR), Title 14, § 13117.) 

1.0 STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
Pursuant to Sections 30603(b) and 30625(b )(2) of the Coastal Act and as discussed in the 
findings below, the staff recommends that the Commission determine that no substantial 
issue exists with respect to the grounds on which the appeal has been filed. The proper 
motion is: 

Motion 

I move that the Commission determine that Appeal No. A-2-SMC-00-035 raises 
NO substantial issue with respect to the grounds on which the appeal has been 
filed under Section 30603 of the Coastal Act. 

Staff Recommendation of No Substantial Issue 
Staff recommends a YES vote. Passage of this motion will result in a finding ofNo 
Substantial Issue and adoption of the following resolution and findings. If the 
Commission finds No Substantial Issue, the Commission will not hear the application de 
novo and the local action will become final and effective. The motion passes only by an 
affirmative vote by a majority of the Commissioners present. 

Resolution to Find No Substantial Issue 
The Commission finds that Appeal No. A-2-SMC-00-035 does not present a substantial 
issue with respect to the grounds on which the appeal has been filed under Section 30603 
of the Coastal Act regarding consistency with the Certified Local Coastal Program 
(LCP). 

2.0 FINDINGS AND DECLARATIONS 
The Commission hereby finds and declares: 

2.1 Project Description 

The project approved by the County is located immediately downslope of an existing 
agricultural water storage (that currently contains red-legged frogs), on the western 
portion of Shamrock Ranch, south of Pacifica in the unincorporated area of San Mateo 

• 

• 

• 
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County (Exhibits 1-2). The project consists of the construction of a shallow, 
approximately 35ft. by 60ft. (2,000-square-foot), oval shaped, 2ft. deep pond (Exhibits 
3-5) to provide habitat for the threatened red-legged frog. The applicant, Caltrans, 
designed the pond in collaboration with the U.S. Fish and Wildlife Service. Caltrans 
proposes to use small power equipment and hand tools to construct the pond. The project 
includes a concrete junction box to supply water from the upslope existing pond to the 
new pond (Exhibit 6). The project also includes planting native vegetation in and around 
the pond, to enable appropriate vegetation to be established in order to provide suitable 
red legged frog habitat. Once the vegetation is established, hopefully next Spring 
according to Caltrans, Caltrans intends to trap red legged frogs from the two existing 
ponds on the Ranch to be released into the new pond. 

Caltrans and the Service determined that the new pond would be an appropriate habitat 
impact avoidance measure to protect frogs during construction activities, both during the 
currently-ongoing engineering feasibility studies for bridging Shamrock Ranch Valley (as 
part ofCaltrans' ongoing environmental analysis for the tunnel), and, if the tunnel is 
ultimately approved, during the construction phase of the tunnel and northern approach 
roads. Also, if the tunnel is approved, the proposed pond would serve as an enhancement 
project to provide additional permanent habitat for the frogs. 

Again, assuming it receives all the necessary approvals for the Devil's Slide Tunnel, 
Caltrans would restore and enhance the two existing ponds, including vegetation 
improvements and predator deterrence, and ultimately there would be three ponds 
available for habitat for red-legged frogs (whereas now there are two). In addition, a 
ditch would be dug between the new pond and the existing upslope (to the south) pond, 
which would provide an easy migration path for the frogs between the two ponds. 

The property is zoned in the County's LUP as Planned Agricultural Development (PAD). 
Existing use on this portion of the property is an open horse pasture, which supports 
primarily disturbed (intensively grazed) and non-native vegetation. To the east of the 
proposed pond is a manmade irrigation ditch, within which riparian vegetation has 
developed. 

2.2 Local Government Action and Findings 

On August 23, 2000, the San Mateo County Planning Commission approved with 
conditions the application of the California Department of Transportation (Caltrans) for a 
coastal development permit (CDP) PLN 2000-00536 for construction of a 2,000-square­
foot pond to provide habitat for threatened red-legged frogs (as described above). 

The County approved the project with conditions (Exhibit 8), including: 

1. Submittal of erosion control plans for County review, including stabilizing all 
disturbed areas and maintaining erosions controls, covering stockpiled material 
during the rainy season, and addressing vehicle maintenance and fueling concerns . 
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2. Minimizing noise impacts and limiting construction to weekday and daytime hours. 

3. Minimizing use of power equipment within the riparian corridor. 

4. Submittal of revegetation plans for County review. 

5. Diversion of water within the drainage ditch around the construction area to minimize 
sedimentation. 

6. Monitoring and reporting to the County until the U.S. Fish and Wildlife Service 
concludes the project is successful. 

On August 29,2000, the Save Our Bay Foundation filed an appeal of the Planning 
Commission's decision to the Board of Supervisors. On September 12,2000, the Board 
of Supervisors denied the appeal and upheld the decision of the Planning Commission to 
approve the coastal development permit with conditions. The County's appeal summary 
noted: 

The appellant ... discusses at great length the Devil's Slide Tunnel and the merits 
of that project, the pond. However, at no time does the appellant state what his 
point of appeal is about this project. While the pond does provide a resource for 
potentially mitigating impacts associated with the construction of the Tunnel, this 
Coastal Development Permit is not for that project. The pros and cons of the 
tunnel project are not under consideration at this time. As discussed in the 

• 

attached report, the pond complies with the County's Local Coastal Program • 
and, therefore, qualifies for a Coastal Development Permit. 

In approving the project with conditions, the County found: 

Sensitive Habitats Component 

Policy 7.5 (Permit Conditions). This policy requires, as part of the development 
review process, that the applicant demonstrate that there will be no significant 
impact on sensitive habitats. This is achieved by having the applicant submit a 
biological report outlining what resources exist at the project location and how the 
project may impact those resources. The applicant has submitted biological 
reports for the project site and surrounding area. The biologist found that there 
was no evidence of wetland or riparian conditions at the immediate project site, 
however the adjacent drainage ditch had riparian vegetation and hydric soil 
conditions. Construction of the pond should have no direct impact upon the 
adjacent habitat provided that power equipment is used judiciously within the 
pond feature and hand tools only are used for the required work within the 
riparian corridor. A condition has been added reflecting these requirements. 

This policy also requires the restoration of damaged habitat when feasible. There 
is the possibility that there could be some minor damage to the riparian habitat in 
and around the drainage ditch adjacent to the pond site. This would be the result 
of work conducted within this zone to construct the junction box. Any damage to • 



• 
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riparian vegetation shall be mitigated by the applicant via the vegetation plan for 
the pond. A condition has been added to require this vegetation plan to include 
any needed repair of the adjacent riparian vegetation due to construction 
activities. 

Policy 7. 7 (Definition of Riparian Corridors). The LCP defines riparian corridors 
by the "limit of riparian vegetation" (i.e., a line determined by the association of 
plant and animal species normally found near streams, and other bodies of 
freshwater). A portion of the project will occur within a riparian corridor as 
defined by this policy. This would be the installation of the concrete junction box 
to divert a portion of the ditch's water into the proposed pond. This intrusion into 
a riparian corridor is allowed under Policy 7.9 (Permitted Uses in Riparian 
Corridors), which allows fish and wildlife management activities within corridors. 
The junction box is part of a larger project to create and enhance habitat for the 
endangered California red-legged frog. 

Policy 7.10 (Performance Standards in Riparian Corridors). Permitted 
development within riparian corridors must minimize removal of vegetation; 
minimize erosion, sedimentation, and runoff; and maintain natural vegetation 
buffer areas. A condition will be added requiring the applicant to divert any water 
within the drainage ditch around the area of construction to avoid entrainment of 
sediment during the construction phase of the project. Additionally, a condition 
will be added which requires the applicant to remove or trim only that vegetation 
which is necessary to construct the pond and junction box. 

Policy 7.11 (Establishment ofBuffer Zones). This policy requires the 
establishment of a 50-foot buffer zone outward for perennial streams. This buffer 
zone is established from the "limit of riparian vegetation." The proposed location 
of the pond would be within this required buffer zone. However, fish and wildlife 
management activities are an allowed use in the buffer zone [Policy 7.12 
(Permitted Uses in Buffer Zones)]. 

2.3 Appeal Process 

After certification of LCPs, the Coastal Act provides for limited appeals to the Coastal 
Commission of certain local government actions on coastal development permit (Coastal 
Act Section 30603.) 

Section 30603 states that an action taken by a local government on a coastal development 
permit application may be appealed to the Commission for certain kinds of 
developments, including developments located within certain geographic appeal areas, 
such as those located between the sea and the first public road paralleling the sea, or 
within 300 feet of the mean high tide line or inland extent of any beach or top of the 
seaward face of a coastal bluff, or those located in a sensitive coastal resource area . 
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Furthermore, developments approved by counties may be appealed if they are not 
designated the "principal permitted use" under the certified zoning ordinance or zoning 
district map. Finally, developments that constitute major public works or major energy 
facilities may be appealed, whether approved or denied by the city or county. 

The project is appealable to the California Coastal Commission because the approved 
development is not the principal permitted use in the property's zoning designation 
(Planned Agricultural Development (PAD)). 

2.4 Filing of Appeal 

On September 15,2000, the Commission received the Notice of Final Local Decision for 
the County's approval of the proposed development. PRC § 30603(c) establishes a 10 
working day period during which aggrieved persons may appeal to the Commission 
decisions by local governments on applications for permits under the Coastal Act. In 
accordance with section 13110 of the Commission's regulations, the 1 0-working-day 
appeal period ran from September 16,2000, through September 29,2000. On 
September 22, 2000, the appellant (Save Our Bay Foundation) submitted its appeal to the 
Commission (see Exhibit 7, Appeal From Coastal Permit Decision of Local 
Government). 

Pursuant to Section 30621 of the Coastal Act, the appeal hearing must be set within 49 
days from the date an appeal of a locally-issue CDP is filed. The 49th day from the date 
the appeal was filed is November 10, 2000. Accordingly, the staff has scheduled a 
hearing on the appeal at the Commission's October meeting because the November 
Commission meeting will fall outside of this 49 day period. 

2.5 Appellant's Contentions 

The full text of the appellant's initial contentions as submitted to the Commission is 
presented in Exhibit 7. (The appellant elaborates on these arguments in a subsequent 
letter (dated September 25, 2000 (Exhibit 10)). The staff has directly quoted excerpts 
from the initial contentions as follows: 

1. Project is inconsistent ... [with] Section 30231 ... [because]: On 
April16, 1999, the Court of Appeal of California, Fourth Appellate District, 
Division One filed their [sic] Balsa Chica Land Trust et al., v. The Superior Court 
of San Diego County ruling that stated: "The Coastal Act does not permit 
destruction of an environmentally sensitive habitat area (ESHA) simply because 
the destruction is mitigated offsite. At the very least, there must be some showing 
the destruction is needed to serve some other environmental or economic interest 
recognized by the act." 

2. Project is inconsistent ... [with] Section 30233(a) ... [because]: 
Caltrans has not provided in the Tunnels alternative record any evidence that the 
destruction of the ESHA is a prerequisite to creation of the red legged frog or 
other wetland habitat. In the absence of evidence as to why preservation of the 

• 

• 

• 
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Environmentally Sensitive Habitat Area at its current location is unworkable, we 
cannot reasonably conclude that any genuine conflict exists between long-term 
and short-term goals exists. The 1997 CCC Adopted Findings (page 19, last 
paragraph) support the conclusion of the Save Our Bay Foundation. "Without 
having the results of comprehensive wetland surveys available for either the 
bypass alternative or the tunnel alternative, and without having a final design for a 
tunnel alternative available, it is impossible to state with certainty exactly how 
much more wetland fill would be associated with the bypass than with a tunnel 
alternative." 

3. Project is inconsistent ... [with] Section 30240 ... [because]: In 
1999, the State Court of Appeal further ruled: "Section 30240 Under the Coastal 
Act, Commission is required to protect the coastal zone's delicately balanced 
ecosystem. In short, while compromise and balancing in light of existing 
conditions is appropriate and indeed encouraged under other applicable portions 
of the Coastal Act, the power to balance resource and compromise (Section 
30007.5) cannot be found in section 30240." 

2.6 Substantial Issue Analysis 

Section 30603(b )(1) of the Coastal Act states: 

The grounds for an appeal pursuant to subdivision (a) shall be limited to an 
allegation that the development does not conform to the standards set forth in the 
certified local coastal program or the public access policies set forth in this division. 

2.6.1 Appellant's Contentions Are Not Valid Grounds for Appeal 
As discussed below the contentions raised in the appeal do not present potentially valid 
grounds for appeal in that they do not allege the project's inconsistency with policies and 
standards of the LCP. 

Relationship of the Proposed Project to the Devil's Slide Tunnel and the Balsa 
Chica Decision 

The Commission finds that the appellant's contentions regarding the status of the 
Devil's Slide Tunnel and the applicability of the Bolsa Chica decision do not address 
the consistency of the approved pond with the certified LCP for San Mateo County, 
and are therefore not valid grounds for appeal. 

The appellant contends that it is premature for the County to have approved the proposed 
pond, because such approval presumes that a related project (i.e., the tunnel) will be 
found consistent with the County's LCP. The appellant also contends that the County's 
decision conflicts with court rulings in the Bolsa Chica decision, which the appellant 
maintains prohibits offsite mitigation of adverse effects on wetlands and environmentally 
sensitive habitat. The appellant further contends that Caltrans has not provided evidence 
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that the tunnel is the least environmentally damaging alternative or that a conflict exists 
between resource protection policies that would allow such conflict to be resolved in 
favor of approval of the tunnel. 

None of these contentions address conformance of the development approved by the 
County with the policies of the certified LCP. The County properly reviewed the 
proposed frog pond on its own merits, finding it consistent with the sensitive habitat 
policies of the LCP. As discussed above, the County's appeal summary noted: 

While the pond does provide a resource for potentially mitigating impacts 
associated with the construction of the Tunnel, this Coastal Development Permit 
is not for that project. The pros and cons of the tunnel project are not under 
consideration at this time. As discussed in the attached report, the pond complies 
with the County's Local Coastal Program and, therefore, qualifies for a Coastal 
Development Permit. 

The Commission agrees. Whether or not the pond will ultimately serve as a mitigation 
measure for the tunnel (or, for that matter, any above-ground bypass or other solution to 
the Devil's Slide problems) is not relevant to the question of whether a substantial issue 
exists as to the consistency of the pond with the County's LCP. The approved project 
and can serve and stand alone as a separate habitat enhancement measure, whether or not 
the tunnel or another bypass is ultimately authorized. In addition, in order to conduct 

• 

further engineering feasibility studies for bridging Shamrock Ranch Valley, in support of • 
ongoing NEP A/CEQ A analysis for the tunnel, the proposed frog pond is a habitat impact 
avoidance and protection measure deemed necessary and appropriate by the U.S. Fish 
and Wildlife Service. In other words, the pond is inherently needed in order to finalize 
the environmental review process for the tunnel, and, therefore, must necessarily pre-date 
any final environmental review or permit action on the tunnel. Therefore, the 
Commission finds that the appellant's contentions regarding the status of the Devil's 
Slide Tunnel and the pond's relationship to that project are not relevant to the issue of the 
consistency of the pond with the County's LCP, and, therefore, are not legally valid 
grounds for appeal. 

2.6.2 Substantial Issue Considerations 

Regardless of whether the appellant has presented valid grounds for an appeal, the project 
does not raise a substantial issue with respect to the project's consistency with the 
policies of the certified LUP. 

Public Resources Code section 30625(b) states that the Commission shall hear an appeal 
unless it determines: 

With respect to appeals to the commission after certification of a local coastal 
program, that no substantial issue exists with respect to the grounds on which an 
appeal has been filed pursuant to Section 30603. • 



• 

• 
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The term substantial issue is not defined in the Coastal Act. The Commission's 
regulations simply indicate that the Commission will hear an appeal unless it "finds that 
the appeal raises no significant question as to conformity with the certified local coastal 
program" (Cal. Code Regs., tit. 14, section 13115(b ). ) In previous determinations of 
substantial issue, the Commission has been guided by the following factors: 

1. The degree of factual and legal support for the local government's 
decision that the development is consistent or inconsistent with the 
certified LCP and with the public access policies of the Coastal Act; 

2. The extent and scope of the development as approved or denied by the 
local government; 

3. The significance of the coastal resources affected by the decision; 

4. The precedential value of the local government's decision for future 
interpretation of its LCP; and 

5. Whether the appeal raises only local issues, or those of regional or 
statewide significance . 

Even where the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal development permit decision by 
filing a petition for a writ of mandate pursuant to PRC § 3 0802 and Code of Civil 
Procedure, Section 1094.5. 

2.6.3 Appellant's Contentions Do Not Raise A Substantial Issue 
As discussed above, the appellant's contentions focus on arguments other than whether 
the project is consistent with policies and standards of the LCP. 

Consistency of the Proposed Project to the County's LCP 

The Commission finds that the project as approved by the County does not raise a 
substantial issue regarding the consistency of the proposed pond with the LCP for 
San Mateo County. 

As discussed in the discussion above, the County properly reviewed the proposed frog 
pond based on the applicable policies of the LCP. Sections 7.3 and 7.5 require proposed 
development to protect sensitive habitat, through conditions, including requiring 
submittal of reports prepared by qualified professionals, and also including monitoring 
programs designed to assure the effectiveness of the protection measures. As discussed 
in the Project Description of this report, Caltrans is proposing the pond as a habitat 
impact avoidance measure to provide temporary replacement habitat for red legged frogs. 
Thus, the extent and scope of development approved by the County is limited to a habitat 
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creation project. In support of its project, Caltrans not only submitted a report to the 
County prepared by qualified biologists, but also designed the proposed pond in 
collaboration with the U.S. Fish and Wildlife Service. The U.S. Fish and Wildlife Service 
supports the project (pe~s. comm. Cecelia Brown, 9/21/00), and this support represents 
independent professional support for the County's findings that the project is consistent 
with the Sensitive Habitat component of the LCP. The County also imposed conditions 
requiring monitoring impacts as required under the LCP. Thus, there is a high degree of 
factual and legal support for the consistency of the project as approved by the County 
with all applicable policies of the certified LCP. 

The junction box component of the project will be located within a riparian corridor. The 
County determined that under LCP Policy 7.9 (Permitted Uses in Riparian Corridor), this 
use is an allowable one (because the policy allows fish and wildlife management 
activities within corridors). The County's finding is supported by the fact that the 
junction box is part of a larger project to create and enhance habitat for the threatened 
California red-legged frog. 

The County also determined that the project is consistent with LCP Policy 7.10 
(Performance Standard in Riparian Corridors), because it imposed conditions requiring 
the applicant to divert any water within the drainage ditch around the area of construction 
to avoid entrainment of sediment during the construction phase of the project, and to limit 

• 

trimming or removal of vegetation to the minimum needed to construct the pond and • 
junction box. The County approval also requires that the applicant mitigate for any 
incidental unavoidable impacts caused by the allowable use within the riparian corridor, 
by requiring Caltrans to include in its revegetation plan a specific contingency plan to 
address any vegetation removal within the riparian corridor. 

Finally, the County determined, pursuant to LCP Policies 7.11 and 7.12 (Establishment of 
Buffer Zones and Permitted Uses in Buffer Zones), that the proposed wildlife 
management activity is an allowable use in the buffer zone. 

The Commission therefore finds that the County's action does not raise a substantial 
issue with regard to the project's consistency with the LCP. 

2.6.4 Conclusion 
The Commission finds that, for all of the reasons stated above, that even if the appellant 
had raised valid grounds for appeal, the appeal raises no substantial issue with respect to 
conformance of the approved project with the certified LCP. · 

• 
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APPENDIX A 

Substantive File Documents 

1. San Mateo County 2000 Administrative Record for coastal development permit CDP 
PLN 2000-00536 (Caltrans), with cover letter dated September 13, 2000. 

2. Coastal Commission Staff Recommendation on Consistency Certification CC-94-00 
(Caltrans, Devil's Slide Tunnel), dated September 21, 2000. 

APPENDIX 8 

Referenced Policies of the San Mateo Local Coastal Program 

7.3 Protection of Sensitive Habitats 

a. Prohibit any land use or development which would have significant 
adverse impact on sensitive habitat areas . 

b. Development in areas adjacent to sensitive habitats shall be sited 
and designed to prevent impacts that could significantly degrade the sensitive 
habitats. All uses shall be compatible with the maintenance of biologic 
productivity of the habitats. 

7.5 Permit Conditions 

a. As part of the development review process, require the applicant to 
demonstrate that there will be no significant impact on sensitive habitats. 
When it is determined that significant impacts may occur, require the 
applicant to provide a report prepared by a qualified professional which 
provides: (1) mitigation measures which protect resources and comply 
with the policies of the Shoreline Access, Recreation/Visitor-Serving 
Facilities and Sensitive Habitats Components, and (2) a program for 
monitoring and evaluating the effectiveness of mitigation measures. 
Develop an appropriate program to inspect the adequacy of the applicant's 
mitigation measures. 

b. When applicable, require as a condition of permit approval the restoration 
of damaged habitat(s) when in the judgment of the Planning Director 
restoration is partially or wholly feasible . 
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7.7 Definition of Riparian Corridors 

Define riparian corridors by the limit of riparian vegetation (i.e., a line 
determined by the association of plant and animal species normally found near 
streams, lakes and other bodies of freshwater: red alder, jaumea, pickleweed, 
big leaf maple, narrow-leaf cattail, arroyo willow, broadleaf cattail, horsetail, 
creek dogwood, black cottonwood, and box elder). Such a corridor must 
contain at least a 50% cover of some combination of the plants listed. 

7.10 Performance Standards in Riparian Corridors 

Require development permitted in corridors to: (1) minimize removal of 
vegetation, (2) minimize land exposure during construction and use temporary 
vegetation or mulching to protect critical areas, (3) minimize erosion, sedimentation, 
and runoffby appropriately grading and replanting modified areas, (4) 
use only adapted native or non-invasive exotic plant species when replanting, 
(5) provide sufficient passage for native and anadromous fish as specified by 
the State Department ofFish and Game, (6) minimize adverse effects of waste 
water discharges and entrainment, (7) prevent depletion of groundwater 
supplies and substantial interference with surface and subsurface waterflows, 
(8) encourage waste water reclamation, (9) maintain natural vegetation buffer 
areas that protect riparian habitats, and (10) minimize alteration of natural 
streams. 

7.11 Establishment ofBuffer Zones 

a. On both sides of riparian corridors, from the limit of riparian vegetation 
extend buffer zones 50 feet outward for perennial streams and 30 feet 
outward for intermittent streams. 

b. Where no riparian vegetation exists along both sides of riparian corridors, 
extend buffer zones 50 feet from the predictable high water point for 
perennial streams and 30 feet from the midpoint of intermittent streams. 

c. Along lakes, ponds, and other wet areas, extend buffer zones 100 feet 
from the high water point except for manmade ponds and reservoirs used 
for agricultural purposes for which no buffer zone is designated. 

7.12 Permitted Uses in Buffer Zones 

Within buffer zones, permit only the following uses: (1) uses permitted in 
riparian corridors, (2) residential uses on existing legal building sites, set back 
20 feet from the limit of riparian vegetation, only if no feasible alternative exists, 
and only if no other building site on the parcel exists, (3) in Planned Agricultural, 

• 

• 

• 



• 

• 
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Resource Management and Timber Preserve Districts, residential structures or 
impervious surfaces only if no feasible alternative exists, (4) crop growing and 
grazing consistent with Policy 7.9, (5) timbering in streamside corridors as 
defined and controlled by State and County regulations for timber harvesting, 
and (6) no new residential parcels shall be created whose only building site is in 
the buffer area. 

G: Land Use/Federal Consistency/Staff Reports/2000/A-2-SMC-00-035 
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APPEAL FROM COASTAL PERMIT 
D£C!SION OF LOCAl GOVERNMENT 

CALIFORNIA 
COASTAl:. E0MMISSIC~N 

Please Review Attached Appeal Infonnltion Sheet Prior To Completing 
Th1s rona. 

SECTION 1. Appellant<$> 

SECTION 11. Oec1sion 8e1ng Apoea1ed 

1. Name of local/port 
government~ 5An mA;U:o C.Otl~-'tiY 

Are1 Code Phone No. 

2. 8r1ef descr,pt1on of development being 

app&£!~z:cf d 1c7tqz.=:~ if>'}~ ~}t' i 1i<~ 1 P~t!srf t%f~:'!){5Zs~- 7) _,; -, 
• LoCAl Pf.A_mif ...Jt:: Pt. N 4~ -~otH,. 

• 

4. Description of decision being appealed: 

a. Approval; no special conditions: _ 

b. Approval with special c:onditions: L,fkllfbr.;,T.::~t FiNJ.a.x>-ooJ3(. 

c. Denial=-------------------------------------------------------
Note: For jurisd,ctions ~ith a total LCP, den,al 

decisions by ~ local government cannot be appealed unless 
the develop~ent is l major energy or public wor~s project. 
Denial decisions by port governments are not appail&bl@. 

TQ BE COMPLETED SY CQMMlSSIQN: 

n '· ··;;;:.. !'..O,u,.C._• ,/",)1' r·-
DISTRICT:...,.t...;.\J.;..~};....(< __ :_~_·v_"" __ ~ :,_,~ 1 

HS: 4/88 EXHIBIT NO. 

APPLICATION NO. 
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s. Decision being appealed was made by (check one): 

a. __ Plann1ng D1rector/Zon1ng 
Administrator 

b.~City Council/Board of 
Super..,1sors 

c ...... Planning Commission 

d. _Other_· _____ _ 

6. Date of local government• s decision; .A t..tf} u if.J.31' J.a:t:> 

7. Local government• s f11 e number (if any): PJ... J:.l ;J,.ooa- 00 :f"(>G 

SECTION lii. Jdtntif1cation of Other Interested Persons 
• 

Give the names a~d addresses of the following parties. <Use 
additional pa~ar· as necessary.) 

a. Name and ma11ing address of permit applicant: 

b. Names and mailing addresses as availab1e of those who testified 
(either verbally or 1n wrjting> at the city/county/port hearingCs). 
Include other parties whith you kno~ to be interested and should 
receive nottce of this appeal. 

SECTION IV. R=lsons Supggrting This Appeal 

Note; Appeals of local government coastal permit decisions are 
limited by a var1ety of factors and requirements of the Coastal 
Act. Please rev1ew tne appeal informAtion sheet for assistance 
in completing this section, which continues on the next page. 
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Attachment : Appeal From Coa..<ctal Permit Decision ofLoeal Government (page 3) 

State briefly your reasuu for lb.i.s appeaL Indude a summary description or Local Coastal Program. 
Land Use Plan., or Port Master Plan policies and requirements in which you believe tbe project is 
in&:ODBililtent aDd the reasons the dcciaioa warraab a .oew hearing. 

Wetland and Biological Remurc:es 

Sectlon 30"'.31 of the Coastal Act states the biological pnxluctiviry and the quality of coastal waters. 
streams. wetlands. estuaries and Jakes shall be prorected and where feasible, restored. Project is 
Inconsistent Reason: Q!l April 16. 1999. the Court of Appeal of...C.!lli.C..omia. Fourth Appellate District. 
Division One filed their Bolsa Chica Land Trust v~~Jbe Superior Court of San Pie~:o County ruling lha.t 
!ltated: •"fhe Coastal Act doe.'l not pcrmjt destruction of an environmenta11y sc.TJsitivc habitat area CESHA) 
simply because the destruction is mitigated offsite. AI the very least. there must be wme showing ~..S 
destruCJion js needed to !;ervc some othq environmental or economic interest ret..-ognizlf.fi by the act" 

Section 30233(a) does not authorizC wetland fill unless it mC\..'lS the "allowable-use" test. It further states 
that the diking. filling, or dredging of open coastal waters, wetlands. estuaries and Jakes shall be permitted 
in accordance with otlu.:r applicable provisions of the Coa."tal Act, where there is no feasible less 
environmentally damaging alternative, and where feasible mitigation measures have been provided to 
minimize adverse environmental effects. Project is Inconsistent Reason: Catr.rans has not provided in the 
Tunnels alt91Jatjve record any cvidenpe 'that the destruction of the E.SHA .is a prerequisite to creation of the 
red. l~eed frog or other~ wetland habitat In the absence of evidence as to why preservation of tbe 
Environmentally Sensitive Habitat Area at its current location .is unworkable. we cannot reasonably 
£~elude that any gen~ine conflict between long-)t:l;lll and short-term goa.ls exists. Th.~ 1997 CCC Adopted 
Findings ( page 19 last paraj,'l71ph} suepott the conclusion of the Save Our Bay Foundation. '"Without 
having the results of comprehe,)sive wetland surveys avztUa.ble for either the bypass alterJ!ati ve or the tunnel 
ahcm.ative. and without.h~vin& a fmal de8ign for a tunnel alternative available, i! is impossible to state with 
certainty exactly how much wetland fill would he L"L'Iociated with the bypa."ls than with a tunnel 
oltemativc."' 

Section 30140 further identifies environmentally sensitive habitat areas that shall be protected against 
significant disruption of habitat values, and requires that development in these areao; be sited and designed 
to prevent impacts which might si,brnificantly degrade such areas. Project is Inconflistent Reason: In 1999, 
the State Court of Appeal further ruled: "Section 30240 Under the Coastal Act. Commission is required ro 
protect the coastal zone's delicately balanced ecosy!>1em ... In short. while compromise Wld balandng.lQ.ll8b! 
of existing conditions is appropriate and ind~d encouraged undq other applicable portions of the Coastal 
Act , the power to bulance and comprumise (Section 30007.5) cannot he foUJ!d in section 30240." 

Note: 1be above description need not be a complete or exhaustive statt.mcrH of your reasons of appeal; 
however, there musr be sufficient diSQJssion 1br staff to determine that the appeal is allowed by law. The 
appellunt, subsequent to filling the appeal, may submit additiooal information to the .sta£T and/or 
Commission to support the appeal request. 

SECTION V. CERTJFICATION 
The 1nfonnation and facts stated abnvc are correct to th~ best of my/our knowledge. 

~zr::lhcrized Agmt: 

Oscar Braun, Executive Pin:(~tor, Save Our Bay Foundation, 

Date: S~tembcr 22, 2000 
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Attachment A 

County of San Mateo 
P.lanning and Building Division 

RECOMMENDED FINDINGS AND CONDITIONS OF APPROVAL 

Permit or Project File Number: Hearing Date: September 12, 2000 
PLN 2000-00536 

Prepared By: Michael Schaller For Adoption By: Board of Supervisors 

RECOMMENDED FINDINGS 

Regarding the Environmental Review, Find: 

1. That the Board, acting as a responsible agency, has reviewed and considered the 
Categorical Exemption, prepared by CalTrans as Lead Agency. 

Regarding the Coastal Development Permit, Find: 

• 

2. That the project, as described in the application and accompanying materials required by • 
Zoning Regulations Section 6328.7 and as conditioned in accordance with Section 6328.14, 
conforms with the plans, policies, requirements and standards of the San Mateo County , 
Local Coastal Program. 

3. That the project conforms to the specific findings required by policies of the San Mateo 
County Local Coastal Program. 

RECOMMENDED CONDITIONS OF APPROVAL 

Planning Division 

1. This approval applies only to the proposal, documents and plans described in this report 
and submitted to and approved by the Planning Commission. Minor revisions or 
modifications to the project may be made subject to the review and approval of the 
Planning Director. 

2. The applicant shall submit an Erosion Control Plan to the Planning Division for review and 
approval, prior to the beginning of project construction. Said Plans shall conform to the 
San Mateo County Wide Storm Water Pollution Prevention Program "General 
Construction and Site Supervision Guidelines" including: 

a. Stabilizing all denuded areas and maintaining erosion control measures continuously • 
between October 15 and April15. --------'""i 

EXHIBIT NO. g 
APPLICATION NO. 



• 

• 
,, 

• 

b Removing spoils promptly, and avoiding stockpiling of fill materials when rain is 
forecast. If rain threatens, stockpiled soils and other materials shall be covered with a 
tarp or other waterproof material. 

c. Storing, handling, and disposing of construction materials and wastes so as to avoid 
their entry to a local storm drain system or water body. 

d. A voiding cleaning, fueling or maintaining vehicles on-site, except in an area 
designated to contain and treat runoff. 

The applicant is responsible for ensuring that all contractors minimize the transport and 
discharge of pollutants from the project site into local water bodies and adhere to the 
above-referenced Erosion Control Plan. 

3. Noise levels produced by proposed construction activities shall not exceed the 80 dB A 
level at any one moment. Construction activities shall be limited to the hours from 
7:00a.m. to 6:00p.m., Monday through Friday, and 9:00a.m. to 5:00p.m. on Saturday. 
Construction operations shall be prohibited on Sunday and any national holiday. 

4. This permit shall be valid for one year. Any extension of this permit shall require submittal 
of an application for permit extension and payment of applicable permit extension fees. 

5. 

6. 

The applicant shall minimize the use of power equipment within the riparian corridor. 
Hand tools only shall be used within the stream corridor. The applicant is allowed to 
remove or trim only that vegetation which is necessary to construct the pond and junction 
box. 

Prior to the beginning of construction, the applicant shall submit, to the Planning Division 
for review and approval, a re-vegetation plan for the project site. Said plan shall include 
contingencies to address any vegetation removal within the riparian corridor. The 
approved plan shall be implemented within 30 days of completion of earthmoving 
activities. 

7. The applicant shall divert any water within the drainage ditch around the area of 
construction for the junction box to avoid entrainment of sediment during the construction 
phase of the project. 

8. CalTrans shall monitor the project and submit reports to the County every six months on 
the progress and success of the project until such time as U.S. Fish and Wildlife Service 
concludes it is successful. 

MJS:kcd - MJSK131 0 WKU.DOC 
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September 25, 2000 

California Coa.'ltal Commission 
C/0 Pc .. :tcr Dougla....'i, Executive Director 
4S Fremont Street, Suite 2000 
San Francisco, California, 941 OS-22 l 9 
Re: Appeal From Coastal Penn it Decision of Local Government PLN # 2000-00536 

& Denial of Consistency Ccrtiticatitm fi:)r Devil's Slide Improvement Project. 

Applicant: California Department ofTransportation (Caltrans) 

"ChanJll! is inevitable •.. 
SurviJ•al i.tt ntJJ." 

Project Location: Between Highway 1 near Shamrock Ranch ( approxin1ately one mile soulh of Linda Mar 
Avenue in Pacifica) to the north, and Highway J south ofDevil's Slide, San Mateo 
County ( Exhibits 1·2) 

Project Description: Construction of two singlc:>-bore,.% mile long tunnels (one in each direcrion) 
Und.l.mcath San Pedro Mountain, with appurtenant approacl1es to the north and south 
Connecting the tunnels with existing Highway I (Exhibit$ 3, 4,5,9.1 0 & I 1) 

Dear Honorable Mr. Douglas and Commissioners. 

On behalf of the nnn·proflt 50I(c)3 public benefit corporation Half Moon Bay Coastside Foundatkm. 
dba Save Our Bay, I write lo you today an appeal trom a Coastal Development Permit PLN 2000-00536 
decision of San Mateo County, and in addition, to the proposed granting by the Coastal Commission of a 
"Conl!i::~tcncy Certification for the con<:eptual Dcvil's Slide Tunnels Improvement Project. TI1e basis for 
Save Our Bay's requested DF.NIAI. of the San Mateo County issued coastal development permit (CDP) 
and finding that the Tunnd project is Inconsistency with the California C011stal Act are as follows: 

CCC Appeal Form: State hriefiy your reuou for this appeaL lndude a summary description of 
Local Coastal Prognam., Land Use Plan, or Pnrt Master Plan policies and requirements in which you 
believe the project is ineoulltent and the reuons tbe deeision warrants a new hearing. 

Wetland and Biological Resources 

Section 30231 of lhc Coastal Act states the biological productivity and the quality of coastal waters, 
streams, wetlands. estuaries and lakes shall be protected and where feasible, restored. 
The Tunnels Project is Inconsistent Reasoa: The Coastal Acts mandated Stututury Delineatic•n F:SHA 
Map.f, Exhibit# 9. ff/0, #1 J clearly show thulthc Sierra Club profJ(J.~ed DL'Yii'J· Slide Tunnel., Alti:mulive 
project is well within a California <-oastal Act tkfined Environmentally Sensitive Hczbirat Area. On April 
16, 1999, the Coun of Appeal of California. Fourth Appellattt. District, Division One filed their Bol.sa 
Chtca J.and Trust vs. The Superior Coun of San Diego County roling that !alated: "The Coastal Acr does 
not permit destruction of an environmenrally .vcm:ritive habirat area (ESHA.) simp{v bt?cau..fe the de:>/ ruction 
i ... mitigared Qjf.vite.. At the very least, there must be some ~·hawing the destn.1cll'on is needed ro seTVe .wme 
other environmental or econt1mic intere.fl recognized by the acf." The J!i97 CCC Tunnel:v Alternative 
Adopted Findingx on page 18 state.¥: "Construction of the North Portal apprmJ.Ch road t:ouid fill portions 
of the f.W(J red-legged frog ponds in rhar localion. Even con.r;cructing (I bridge that did nol directly fill rhe 
pondv would adver.rc:ly alfecr the red-legged frog by shading porrion.s of the pond during mo.1rt of the day, 
/hereby reducing the ba.'fting oppornmitie ... fur frogs and fXJs.ribly lowering the spring pond water 
temperatures. The faller could in tum q(foctthe d.."Velopmenr of rime of frog eggs and larvae. Af!Y one or 
combinarion of the (Jbove possible events could result in the reduction or negation of the red-legged frog 
pop&Jation ar the .. ~ite. Furthermore, eunstrucrion and grading acrivifies fur the bridge could either 
permanenily hloalr. or destr(Jy the spring site.~ that serve a.f the water sourcejnr the ponds. cause :rillalicm in 

EXHIBIT NO. ( Q 
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the ponds, and temporarily disrupt adjacem upland joraginglrotn:al urea fur the frogs. Both of tlte,rre 
po.'l:tihililies could ~suit in a temporary degradation of red-legged frog habiral 01 the site and reductifm of 
the species." 
See1ion 30233 (a) does not authorize wetland fill unless it meets the "allowa.biL ... use" rtst. It fiarther states 
that the diking, filling, or dredging or open coastal waters, wetlands. estuuies and Jakes shall be pennitted 
in accordance with (Jthcr applicable provisions ()f the Coastal Act, where there is no fea..•dblc lc..-ss 
environmenmlly damaging allemative, and wl'lere feasible miligatioo measures have been provided to 
minimize advc.'niC environmental effeas. 
Tbo Tunnels Project is Iaconliateat Reuon: CalTrans has not pmvidcd in the Tunnels alternative record 
any evidence thai/he da:rl.rvction of the ESHA is a prt!requi.'lile lu creal ion of the red legged fror.: or other 
wetland hahital. ln the absence of evideru;e as ltJ why preservation of the F.rt11ironmental/y Sen.~ilive 
Habitat Area al ils CUI'!'ent location i., u1tWUrlcuhle, we cannot reosonably conclw::le thai any genuine 
ccmflicl berween long-term and short-term goals aisl.f. The 1997 CCC Adopted Findings (page 19/a.fl 
paragraph) .otupport the conclusion of the SCNe Our Bay Foundation. "Without having the results uf 
comprehensive wetland sun1ey., (.Yiatutmy wetland or ESH.4 delinemion map.¥) available for either 1he 

bypass altematiw! or the tunnel alternative. and withnul h.aving a final design for a tunnel alternati'IJI! 
available, it is impossible 10 StOIIl with certainty tJX.actly how much werlandfi/1 would he a..wtrx:iated wilh the 

bypass than with a tu11111:l alJernatitle. " Staff added to their recommendaJion on Consistency Certificarion a 
footmltt tm page 10 srming. " Army Ctirps" wetlands were used becauu "Coastal Ac:t" we/lando; were not 
CNailabkfor a direct compari.wm; Coastal Act wetland impact.vfor the Martini Creek bypass have not been 
calculated Aside from thi.tt comparison, the remaintk'l" of lhe Commission's wetland analysis is based on 
CtJostal Act wetland definition." Save Our Bay would like ta point out to the Commission that it br ONLY 
ihe Coastal Ac:J definition that matters. The U.S. Fish & Wildlife, Co7p of Engineers CJr Stale .f1sh and 
Game definilions are nor at issue with regal'd ro the consistenc:y c:crtif~eatian with lhe Califomta Coa..ftal 
AcL 
Sectioa 30l40 filrther identifies environmentally sem~itivc habitat areas tbat shall be protected against 
significant disruption of habitat values, and require» that development in these areas be sited and desianed 
to prevent impacts which might sisnific:andy debrradc such areas. 
Tile Tu1111~ls Projcct is lncon.W.t~nl Reatm: In 1999, the California S101e Court of Appeal further ruled 
in the Bulsa Chica Land Trust : "Section J0240 l/nJer the Coosral Act, Commi.v ... ion is required to protc.'CI 
the coastal zone's del/carely balanced ecosystem. In sh9rt. while campromise aqd balancing in light q[ 
exi.sring conditions Is grooriate and indled encouraged under Qlher applicable uurliorv qf the Coastal 
Acr. the power ro balance g,nd com.promi.te (Section 30007.5) cgnm11 be found tn seerton J024Q..:,.ln 
addition. by letter Paul Koenig wrote to Caltrans an May J I, 1999 the followina. "As Director (Jf the San 
Mat81J Counry f.rt11irrmmental Services Agency, I am writing on behalf of rhe Cmmly lu cumment on the 
Second Supplemenlal Ewvtronmenlal Impact Statemenl £wvironmemallmpucl Report that wa.f prepared for 
the Devil's Slide lm[R'tJVement Pmjact located along Highway/ .. I would li/ce. 10 off,er rite jO/Iowing 
ct>mmem regarding this document: Thtt PF.ISIEJR un pages 74 and 7J di!scrlbe the impacts of the 
propo.se.d tunnel on wt:tland and riparian habitats. We -wtml 10 bring to your altenlion the pot(l7Jlial 
conjli.ct.~ between rids di.w.-ussion and the Coastal Act and Local Coosta/ Prr1gram. The tunrtl!l will fill 
appnJXimately 5,500 square jeet of MlfJtlands and 9, 700 feet of riparian habit01. Qff...dte miiJearion of such 
~ impact is 1101 currentlv a/Jawed II'J'Ider the t;oastal A.cr or Ltx;pJ. Coastal Pmvafr:l. As a result, 14V C!a,nnot 
m this rime find that the prowed l'tll1tfel design C(Jmp/i#s with the Ltx;ul Coanal Profl1Ym." The Court's 
ruling is the rmat determination on Sec:tion 30240. Sinc:e there is no conflict witb other sections of the 
Coastal Act, the use of Section 30007.5 is NOT permitted. . 
Note: 'Iltc: above desaiption need not be a complete or exhaUSfive statement of your reasons of appeal: 
however, there must be sufficient discussion for staff to determine that the appeal is allowed by law. The 
appellant, subse'juent to fining the appeal. may .submit additional information to the staff and/or 
Commission to support lhe appeal request. 

SECnON V. CERTU'ICA TION Date: September lS,lOOO 
The infon:Tiation and fads stated above are correet to the best of my/nur knowledge. 
Signature of the Appellant or Authori:z.ed Agent: 

Oscar Jlra.Wl. Executive Director, Save OUr Bay Foundation, 
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FIGURE 2-1: Project Area Map 
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Peter Douglas, Executive Director 
California Coastal Commission 
45 Fremont. Suite 2000 

CALIFORNIA 
COASTAL COMMISSiON 

San FrancisCo, California 94105~2219 
Fax 415-804-5400 

Rc: Devil's Slide Improvement Project, Draft Second Supplemental F.IS/EIR 
SCH No. 83051706 
CCC Post·C1..'11 No. 1-SMC-99-156 

Dear Mr. Douglas. 

"Chtmgtt i:.· ini!Viluble ••• 
Survil•ullt ntll. " 

This project wiJJ be subject to the requirement tO.. a Coastal Development Permit to be issued by San Mateo 
Counly under its Local Coastal Program. The standard of revi~o.-w for that will be the consistency of the 
project with the ~ificd LCP and with the public access policies of the Coastal Act. ThlU permit will be 
appealable lo the Coastal Commission. The project is also subject to review by the Coastal Commission 
for consistency with the fa:ierally-appmvcd Sta[e Coastal 7 .. onc Management Prngr.un (CZMP), including 
the policies of tho Coastal Ac:t. The HalfMoon Bay Coastside FOWldation (dba Save Our 13ay) has a few 
questions regarding the Procedural Ouidance for the Review of Wetland Project'! in the Coastal Zone ( June 
14, 1994) which has previously been distributed to CaiTra.ns and the 1999 Bolsa Chic:a Appellate CoW1 
ruling on Environmentally Sensitive Habitat Area (ESHA) covered under the Coastal A<;t. 

1. (J; it consistent with the Coastal Act for the COWlly of San Mateo to grant a COP for dcvdopmenr 
within l 00 feet of wetlands as defined under the Coastal Act prior to the appl'oval of thfl project 
EISIEIR nr the Record of IJecision? 

2. Under what circumstance docs the Coastal Act allow highway development or fill in ddineated 
wetland or ESHA as defined under the CcJa.'>tal Act? 

3. lias the Coastal Commission issued the certification of consistency for the captioned prQject'! 
4. Has San Mateo County or CaJTrans been granted a "special ex"-mprion" to conduct wetland mitigation 

or highway development with in an F.SHA as defined. under the Coastal Act? 
5. Can the Coasml Commission hear or ~o.."Yen review a COP appeal prior to the conclusion of a Drown Act 

violation hearing dem2111dcd on the.: Devil's SlidcTWlnel Project COP File# 20()0...200536? 
~ Has the County of San Mateo or the Coastal Commission notified Caltrans in writing since their May 

1 I and 12• 1999 statutory NF.PA/CEQA public commc.mt pc:riod letters (enclosed) that the LCP and 
Coastal Act now permit highway development and off-sire mitigation of stan1tory dcliraeated wetlands 
and riparian habitats? · · 

7. Will the Commission please adviMC the SOB Foundation on how they wont us to proceed with a timely 
appeal of Caltr.ms Oevil's Slide Tunnels Frog Pond Mitigation Project, CDP Permit File # 2000-
200536? 

• 

• 

Your prompt wriucm response and answcn to the above questi<ms would be vc.,-y much appr!.."C!~t~. _ --· --·-

sm=olyYJJ ~Jc 
~ l:..,,...vatian/Envitonnwntal Re<tiew Diredor. PE 

CC. Terry Burnes, Planning Administrator, San Mateo Count)' 
Robert Gross. Office ofl!avironmmtal Planning South 
Ging Bill Wong,. Senior Transportation Engineer. FHWA 
Cecilia Brown, U.S. Fish & Wildlife Service 
Media Rel~w-ase 

}/. ol '£. ~ i.f: 'I -rpm - c; - .l. r"-,;,uao 
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