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EXECUTIVE SUMMARYSEMMARY-OF STAFEFRECOMMENDATION

Staff recommends that the Commission, after public hearing, _adopt revised findings that ne-a
substantial issue exists with respect to the grounds on which the appeal is based_and then proceed
with a de novo hearing and deny the request for permit extension. The action taken by the City of
Morro Bay was to extend-approve a one-year time extension for an approved vesting tentative map
and concurrently to accept the withdrawal of a time extension request for an approved conditional
use permit for a shopping center on the site of the map. The vesting tentative map divides an
approximately 175 acre parcel into one 17.54 acre parcel and one remainder parcel of approximately
157 acres.

Substantial Issue

The appellant contends that by accepting the withdrawal of the time request for the conditional use
permit associated with this site (thereby allowing the use permit to expire) the City could not then
approve a time extension for the tentative map. The appellant refers to Measure H (incorporated into
the LCP via Policy 6.09) because it requires that the siting of a use on the site “be in accordance with
a precise development plan consistent with the General Plan Land Use Element and relevant Coastal
Act Chapter 3 policies.” According to the appellant, this means that the City cannot approve (or
extend an approval of) a land division unless there is also an approved development to go on the new
parcels. (via-aPreeisePlan)for-the-new-pareels—Although there is some question as to the precise
meaning of Policy 6.09, the LCP nenetheless—does not elearly—require—that—specifically address
whether or not a Precise Plan must be included as a part of a Tentative Parcel Map submittal._Thus,
it is difficult to determine whether the use permit and coastal development permit (and extensions
thereof) should continue to be evaluated hand-in-hand. The Appellant also raises questions about the
general consistency of the extension with the City’s Municipal Code. LUP Policy 6.05(3) and Zoning
Ordinance Section 17.24.020B.5(F) require that an agricultural preserve or open space easement be
placed over the land, or that the landowner grant the development rights of the property. The City
did not require such a protective measure in the original approval of the use permit, nor was the issue
raised when evaluating subsequent extensions of the permit for compliance with the LCP. Thus,
the City’s action appears inconsistent with these portions of the certified LCP and a
substantial issue is raised.
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De Novo I
The Commission has identified a number of issues that raise questions regarding the consistency of

the extension of the permit with the certified LCP. First, while the land use history of the site
indicates approval of a commercial development in the area shown in Exhibit 3, no land division, or
extension thereof, may be approved unless there is a requirement that the applicant “permanently
secure the remaining acreage in agricultural use.” The City did not apply all necessary requirements
regarding the protection of agricultural land, and therefore, the request for time extension of the
coastal development permit must be denied. Second, there are a number of changed circumstances,
including the designation of this portion of Highway One as a State Scenic Highway and the
potential for future development on the newly created parcel to exacerbate traffic problems in the

arca.

These changed circumstances further support the denial of this time extension request because

they raise questions about the consistency of the extension with the certified LCP.
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10. Correspondence

L SUMMARY OF APPELLANT’S CONTENTIONS
(Please see Exhibit 1 for the full text of the appeal.)

In summary, the appellant contends that the project does not comply with the City of Morro Bay
certified LCP in the following two ways:

1. Measure H, incorporated into the LCP via Policy 6.09, designates 13 acres on the property for
“district commercial” uses and states that “(t)he citing (sic) of such use shall be in accordance
with a precise development plan consistent with the General Plan Land Use Element and
relevant Coastal Act-Chapter 3 policies.” The City’s action extending the tentative parcel
map for subdivision of the property, while concurrently accepting a withdrawal of the use
permit for the approved shopping center, violates the LCP because that action approved the
parcel map for development of the property for commercial purposes (i.e. siting of such use)
in the absence of a required Precise Plan (i.e. in accordance with a precise development plan).

2. The conditions of approval for the Parcel Map and the Precise Plan for the shopping center
allow extensions of the Parcel Map upon finding that the project complies with all applicable
provision of the City’s Municipal Code. However, the City allowed the precise plan to be
withdrawn so there is no project with which compliance can be determined.

II. LOCAL GOVERNMENT ACTION

The Morro Bay City Planning Commission approved an extension of vesting tentative parcel map
PM-04-92/CDP 43-92R on August 16, 1999. Concurrently, the applicant requested and the Planning
Commission accepted withdrawal of a time extension request for CUP 03-88, a conditional use
permit for a 120,000 square foot shopping center. The Planning Commission’s action was appealed
to the City Council, which denied the appeal and upheld the Planning Commission’s action on
September 21, 1999.

III. APPEAL PROCEDURES

Coastal Act section 30603 provides for the appeal of approved coastal development permits in
jurisdictions with certified local coastal programs for development that is (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tideline of the sea where there is no beach, whichever is the greater distance; (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream, or
within 300 feet of the top of the seaward face of any coastal bluff; (3) in a sensitive coastal resource
area; (4) for counties, not designated as the principal permitted use under the zoning ordinance or
zoning district map; and (5) any action on a major public works project or energy facility. This
project is appealable because it is located within 100 feet of a stream.
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The grounds for appeal under section 30603 are limited to allegations that the development does not
conform to the standards set forth in the certified local coastal program or the public access policies
of the Coastal Act. Section 30625(b) of the Coastal Act requires the Commission to conduct a de
novo coastal development permit hearing on an appealed project unless a majority of the
Commission finds that “no substantial issue” is raised by such allegations. Under section 30604(b),
if the Commission conducts a de novo hearing, the Commission must find that the proposed
development is in conformity with the certified local coastal program. Section 30604(c) also
requires an additional specific finding that the development is in conformity with the public access
and recreation policies of Chapter Three of the Coastal Act, if the project is located between the
nearest public road and the sea or the shoreline of any body of water located within the coastal zone.
This project is not located between the first public road and the sea.

IV. STAFF RECOMMENDATION ON REVISED FINDINGS
SUBSTANTIALISSUE

The staff recommends that the Commission adopt revised findings which support the Commission’s

action to find substantial issue and take jurisdiction over the project.determine-that-no-substantial

MOTION I move that the Commission adopt the following revised findings for A-
3-99-082. deternvine—that—Appeal—No—A-3-MRB-99-082+aises—NG
———_—E : e/ : ; hicht] L

STAFF RECOMMENDATION:
Staff recommends a YES vote. —Passage of this motion will result in a—finding—eofNe
Sabs%aﬂ&al—lssaeﬁﬁd—adoptlon of the followmg resolution and ﬁndmgs ——lf—the—@emnmsreﬂ

bya—mqe&t—y—ef—ﬂ%e—@emms&e&ers—pfeseﬁ% Commlssmners ehglble to vote on adoptlon of

revised findings are: Desser, Estolano, Kruer, Orr, Potter, Rose, Woolley, and Wan. The
motion passes by an affirmative vote by a majority of the Commissioners entitled to vote.

RESOLUTION TO ADOPT REVISED FINDINGS FIND-NO SUBSTANTIALISSUE

The Commission hereby adopts the findings set forth below for A-3-99-082 on the ground that the
findings support the Commlssmn s decision made on October 12. 2000 and accurately reflect the
reasons for it. Fhe ; ; ' does— e5en
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V. REVISED RECOMMENDBED-FINDINGS FOR SUBSTANTIAL ISSUE
AND-DECEARATIONS

A. Location and Background

The property, authorized for subdivision by Coastal Development Permit 43-92, is a 175-acre parcel
located at the southeastern end of Morro Bay Boulevard, just inland of Highway One, adjacent to
land in unincorporated San Luis Obispo County (see Exhibit 2). The property lies on a generally
west facing slope and the portion of the property involved in this project lies on either side of the
upper reaches of Willow Camp Creek, between two hills. Although currently vacant, the property
has in the past been used primarily for cattle grazing. A small, abandoned redrock quarry is also on
the property, but not in the area of the proposed development. The entire 175 acres are located
within the coastal zone and were initially zoned as Agriculture with certification of the LCP in 1982.
Following is a brief history of the Commission’s involvement with a variety of location, intensity,
and density of use issues on this site. Table 1 following this narrative history presents the history in
tabular form.

Excluding the certification process for the City’s LCP, the history of the Coastal Commission’s
involvement with development on this site goes back to at least 1988, when the City submitted an
LCP amendment request (LCP 1-88). This LCP amendment, which changed the LUP designation on
a portion of the Williams property from Agriculture to Commercial and Visitor-Serving Commercial,
was the result of an initiative (Measure B) passed by the voters of Morro Bay on November 4, 1986.
The amendment, which was approved by the Commission on June 7, 1988, redesignated “thirty (30)
net acres generally located adjacent to Highway 1 and Morro Bay Boulevard, with approximately
fifteen (15) net acres to be available for ‘district commercial’ uses and approximately fifteen (15) net
acres to be available for ‘visitor-serving’ uses”. The Commission found that the conversion of the
30 net acre portion of the property from agriculture to non-agricultural uses “can be justified under
Sections 30241.5 and 30242.” The findings also state:

The Commission finds that strict adherence to the standards of the LUP and the
Coastal Act after conversion [of ag land] to urban uses will assure that no significant
adverse effects are created and that any adverse impacts on the remaining adjacent
agricultural lands will be mitigated.

Subsequently, the City submitted LCP amendment request 2-88, which changed the zoning on the 30
net acres from Agriculture to Central Business District Commercial and Visitor-Serving
Commercial, to be consistent with the new LUP designation. On September 13, 1988, the
Commission approved amendment 2-88.

On March 26, 1990, the City of Morro Bay approved Conditional Use Permit 03-88/Coastal
Development Permit 05-88R for a 237,000 square foot commercial retail development with 977
parking spaces, including 605,000 cubic yards of grading, filling approximately 1,200 linear feet of
Willow Camp Creek, and the extension of Morro Bay Boulevard. That action was appealed to the
Commission by the Voters Initiative Committee, and on April 8, 1991, the Commission found that
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substantial issue existed regarding the grounds of appeal. On July 17, 1991, the Commission
approved a project consisting of a 126,235 square foot commercial retail shopping center, 235,000
cubic yards of grading, a stream enhancement program, 728 parking spaces, a frontage road
extension, three bridges, crib walls to 28 feet high, and on-site drainage and utilities.

On November 11, 1990, the City of Morro Bay approved a vesting tentative parcel map, Coastal
Development Permit 37-90R/Parcel Map 04-90, for a subdivision of the 177.23 acre parcel into four
parcels (three parcels totaling 38.3 acres for commercial and visitor-serving commercial
development and a remainder parcel of 138.93 acres). That City action was appealed to the Coastal
Commission by the Voters Initiative Committee, Roy Harley et al., and Commissioners Gwyn and -
Franco. On April 8, 1991, the Commission determined that a substantial issue existed. On July 17,
1991, the Commission denied the subdivision request and found that 1) the City’s approval would
not restrict the use of the portion of the property not proposed for the shopping center to agricultural
uses, as required by LUP Policy 6.05 and Zoning Ordinance Section 17.39.135 and, 2) LUP Policies
3.03 and 3.04 prohibited new water and sewer services to previously unsubdivided areas until a
water management plan was incorporated into the LCP.

In 1991, the City submitted amendment request LCP 2-91 (Measure H). This amendment, which
originated with another citizens’ initiative, limited the shopping center area to 13 gross acres. The
City’s submittal included a proposed shopping center area of 13 gross acres, in accordance with
Measure H, with an additional 9.5 acres of visitor-serving commercial uses. LCP Amendment 2-91
was approved by the Coastal Commission on November 13, 1991.

Subsequent to that Commission approval, the City was sued by the Voters Initiative Committee,
which claimed that Measure H did not allow any visitor-serving uses. The San Luis Obispo Superior
Court agreed with the petitioner and ordered the City to inform the Coastal Commission that visitor-
serving uses were impermissible on the site. The City then submitted LCP amendment request 1-93
to delete the 9.5 acres of visitor-serving area. That amendment was approved by the Commission on
June 9, 1993.

On June 14, 1993, the City of Morro Bay approved Coastal Development Permit 43-92, a tentative
map, for subdivision of the site into two parcels; a 17.54 acre parcel (the commercial development
area plus creek open space and buffer areas), and a 157.45 acre remainder parcel, consistent with
Measure H (see Exhibit 4). However, the approval did not permanently restrict the use of the portion
of the property not proposed for the shopping center to agricultural uses, nor did it prohibit future
subdivisions, as required by the LCP. Nonetheless, that action was not appealed to the Coastal
Commission.

Thus, by mid-1993, there existed one City Conditional Use Permit and one Coastal Commission
Coastal Development Permit for the proposed commercial development and one City Coastal
Development Permit for the subdivision of the property, outlined in the table below.

«
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TABLE 1
City Permits (CUP and CDP) Coastal Commission Permit (CDP)
Commercial | CUP 03-88 (CDP 05-88R was A-3-MRB-89-134 (result of appeal of
Development | appealed to the Commission) CDP 05-88R to the Commission)
Tentative
Parcel Map CDP 43-92 : None

Each of these permits have been extended over the years. During that time, the applicant has
investigated the possibility of some development on the site other than that approved, but located in
the same area and consistent with the commercial zoning. In 1998 the property owner requested -
from the City an extension of the map (CDP 43-92), which had previously been automatically
extended according to amendments to the Subdivision Map Act. As part of the discussions with City
staff, the owner agreed to request withdrawal of the conditional use permit (CUP 03-88) for
commercial development.

-On August 16, 1999, the City Planning Commission approved the time extension for the map and
accepted the withdrawal of CUP 03-88. That action was appealed to the City Council, and on
September 27, 1999, the City Council denied the appeal and upheld the decision of the Planning
Commission. On October 26, 1999, the City’s action was appealed to the Coastal Commission.

B. Measure H

On November 6, 1990, the electorate of Morro Bay passed Measure H. That initiative proposed to
reduce the total acreage allowed for commercial development on the subject site from 30 net acres to
13 gross acres and to allow only commercial uses, and not visitor-serving uses. Although not
explicitly stated, it was implied that the remaining acres not included within the 13 gross acres (but
within the original 30 net acres) would be rezoned back to Agriculture; however, the text of the
initiative did not discuss the designation of property outside of the district-commercial zone.

Measure H has essentially three parts (see Exhibit 5). The first part directs the City to amend its land
use regulations to designate a portion of the Williams® property for “District Commercial” use,
including a new shopping center. The second part sets the size of the development (“13 gross acres™)
and its location (“generally located adjacent to Highway 1 and Morro Bay Boulevard"). The third
part says that “[t}he citing (sic) of such use shall be in accordance with a precise development plan. .
. .” referring to the second step of the City’s two-step development permit process (approval of a
Concept Plan followed by the Precise Plan, which constitutes final approval).

Measure H was originally submitted to the Commission in June 1991, as LCP Amendment 2-91, and
was approved with suggested modifications at the Commission’s November 1991 meeting.
Subsequently, before the certification review of the City’s acceptance of the Commission’s action,
the City was sued by the Voters Initiative Committee (the Measure H proponents). The suit was
brought to force the City to remove all language in the City’s submittal that allowed for visitor-
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serving uses. In an order dated May 18, 1992, the court found for the Voters Initiative Committee
and ordered the City to rescind its decision designating nine and one half acres of the site as visitor-
serving. A second court order dated November 9, 1992, clarified the earlier order by requiring the
City to inform the Commission in writing that visitor-serving uses were impermissible as a provision
of LCP Amendment 2-91, to rescind the ordinance and resolution that were adopted by the City and
submitted to the Commission as part of the Measure H amendment request allowing visitor-serving
uses on the subject parcel, and to immediately submit to the Commission a revision of LCP
Amendment 2-91 that would remove all provisions allowing for visitor-serving uses. :

Complying with the court orders, the City rescinded its previous ordinance and resolution and
submitted a new amendment, LCP Amendment 1-93. This amendment was approved, as submitted,
by the Commission on June 9, 1993. LCP Amendment 1-93 revised both the LUP and the zoning
maps by reducing the commercially zoned area to 13 acres and designated the remainder of the 30
net acres (from LCP Amendment 1-88) as Open Area. Table 2 below summarizes the various
measures, LCP amendments, and coastal development permit actions that have occurred over the
years with respect to the project site.

TABLE 2
Item CCC Action and Date Effect

Changed LUP designation of agriculture to
commercial and visitor serving commercial.
Redesignated “thirty (30) net acres, generally

LCP 1-88 Apprp ved (.)6/(.)7/88 located adjacent to Highway 1 and Morro Bay

(Revised Findings . .
(Measure B) 10/13/38) Boulevard, with approximately fifteen (15) net

acres to be available for ‘district commercial’
uses and approximately fifteen (15) net acres to
be available for ‘visitor-serving’ uses.”

Changed zoning on the 30 net acres from
LCP 2-88 Approved 09/13/88 Agriculture to Central Business District
Commercial and Visitor-Serving Commercial.

Approved 126,235 sq.ft. commercial retail

Project approved shopping center, 235,000 cu. yds. of grading,
A-4-MRB-89-134 [ 07/17/91 (Revised stream enhancement, 728 parking spaces,
Findings 08/09/91) frontage road extension, three bridges, crib walls

to 28 feet high, on-site drainage and utilities.
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Item CCC Action and Date Effect
Disallowed proposed subdivision of 177.23 acre
parcel into a 38.3 acre parcel and a remainder
parcel of 138.93 acres. Commission found that
Tentative map denied (1)% :}1:: C01:Ftyi : nap);;rtz:al wourltd nott restrict tgefuse
A-4-MRB-90-49 | 07/17/91 (Revised port property ot proposec 1ot
Findings 01/14/92) the 'shoppmg center to agnc.ul‘tural uses, 2) LUP
Policies 3.03 and 3.04 prohibited new water and
sewer services to previously unsubdivided areas
until a water management plan was incorporated
: into the LCP.
LCP 2-91 Apprpved tl/ !3/91 Reduced allowahle shopping center area to 13
(Measure H) (Revised Findings gross acres and limited visitor-serving area to 9.5
04/08/92) acres.
%b(/;‘:a;h?: H. as Apprpved 96/99/93 Elir_ninated the 9.5 acre visitor-serving
| interpreted hy (Revised Findings designation and placed that area into the Open -
. 07/20/93) Area designation.
Superior Court)
Morro Bay CDP
43-92, Tentative None Tentative map for subdivision of site consistent
Map, approved by with Measure H.
City on 06/14/93

C. Appellant’s Contentions (Part I)

The appellant contends that the City’s extension of the coastal development permit for the tentative
map is inconsistent with LUP Policy 6.09 (Measure H), which states that “the citing (sic) of [a
district commercial] use shall be in accordance with a precise development plan consistent with the
General Plan Land Use Element and relevant Coastal Act and especially Chapter 3 policies.” As
discussed above, the City extended the tentative parcel map for subdivision of the property and
concurrently accepted a withdrawal of the time extension request for the use permit associated with

P—areel—Map)— The appellant clalms that that C1ty s de01s1on to approve the extension of the Parcel
Map “in the absence of a required Precise Plan” is inconsistent with the LCP.

The appellant argues that the correct interpretation of Measure H is that the “siting” of a commercial
use on the site means not only the locating and design of a specific commercial project, but also the
subdivision of the property prior to such specific project approval. The logic of such an approach is
that the subdivision establishes basic parameters such as the development envelope, that implicate
such coastal resource issues as visual impacts and riparian setbacks. Thus, the appeliant argues that
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the drawing of appropriate lot lines must necessarily go hand-in-hand with the evaluation of specific
project details that would be addressed in a precise plan.

As discussed above, the City extended the tentative parcel map for subdivision of the property and
concurrently accepted a withdrawal of the time extension request for the use permit (precise plan)
associated with the commercial shopping center (based upon the assumption that the withdrawal of
the request to extend the use permit was appropriate to mitigate any concerns regarding the extension
of the Parcel Map). This precise plan, originally approved by the City in 1993 in coordination with a
tentative parcel map, demarcated the specific area (including details regarding the dimensions and
location of proposed buildings, parking lots, and included landscaping and engineering plans) to be
developed. Thus, the appellant claims that the subdivision of the Williams’ property was predicated
on a specific commercial development (a development proposal that has since been withdrawn) and
therefore, any future proposals for development on this property may be found to be more
appropriate in a different location.

The term “Precise Plan” pertains to a portion of the comprehensive planning process defined by the
LCP, and 1s required for all development subject to the Planned Development (PD) Overlay Zone.
The 13 gross acres zoned for District Commercial uses are subject to the requirements of such a PD
Overlay Zone, the purpose of which is “to provide for detailed and substantial analysis of
development on parcels which, because of location, size, or public ownership, warrant special
review.”

Zoning Ordinance Section 17.40.030G (Planned Development — Precise Plans Required) states in
relevant part:

Upon approval by the City Council of a concept plan, ...a precise plan of development
shall be submitted to the Planning Commission showing the details of the property
improvement and uses or activities to be conducted on the site, and any subdivision
proposals. Precise plans shall be processed in accordance with procedures for a
Conditional Use Permit as contained in Chapter 17.60.

1. Plans shall be prepared containing all the general information required of
concept plans, which has been further developed to a precise level of detail.... A
precise plan shall contain the following minimum information:

g. Tentative tract or parcel map, where lands involved in the proposal are
to be divided or joined together.

Whether or not the appellant’s claim concerning consistency with Measure H (LCP Policy 6.09)
raises a substantial issue requires interpretation of LCP procedural standards that are less than
precise. Zoning ordinance 17.40.030G above clearly requires that a tentative map be included as a
part of a Precise Plan submittal. However, the converse is not clearly stated in the ordinance. That
is, does the LCP require that a Precise Plan be included as a part of a Tentative Parcel Map
submittal? : i ati i he-siting
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Although the LCP does not clearly answer this question, there is merit to the Appellant’s argument.
Nonetheless, there is also merit to the argument that the appropriate design of a subdivision does not
necessarily require a precise development project. Indeed, many subdivisions occur well in advance

of any spec1ﬁc development planmng —-In—aéé*ﬁe&—m—%h&s—ease—éhe—s&bémswa—mw—essenﬁaﬂy

eeas%al—éevelepmeﬂt—peﬁmt—femw—e#a—sme}ﬁe—pfejeee— However based on the hlstory of

proceedings at the City level, it appears that both the use permit (Precise Plan) for the subdivision
and the coastal development permit for the commercial development have been submitted and
analyzed together. As mentioned, the logic of keeping these submittals concurrent is that the
subdivision establishes basic parameters such as the development envelope, that implicate such
coastal resource issues as visual impacts and riparian setbacks. Thus, the appellant argues that the
drawing of appropriate lot lines must necessarily go hand-in-hand with the evaluation of specific
project details that would be addressed in a precise plan. Ultimately, in light of this concern, and
because the LCP does not specifically address whether or not this concurrent submittal is required,
Therefore; on-balance;no-a substantial issue is raised by this contention of the appeal.

D. Appellant’s Contention (Part 2)

The appellant’s second contention of appeal is similar in nature to the first. He points out that the
conditions of approval for the parcel map and the precise plan for the shopping center allow
extensions of the parcel map upon finding that the project complies with all applicable provisions of
the City’s Municipal Code. However, the condition of approval referred to in the appellant’s
contentions is that of a coastal development permit approved in 1993, for both the tentative parcel
map and the commercial development. Because the City’s most recent approval did not include the
extension of the precise plan, this condition of approval was removed from the coastal development
permit extension subject to this appeal. In addition, the standard of review in this case is not the
conditions of approval for the coastal development permit, rather, it is the certified LCP. However,
this contention of the appeal further supports the appellant’s first point (the necessity of evaluating
the tentative parcel map in conjunction with the precise plan) and raises question to the project’s
conformance with the Morro Bay Municipal Code (of which the LCP is a part), making it reasonable
to further analyze this point made by the appellant.
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Zoning Ordinance Section 17.58.130—(Expiration of Coastal PermitsThne—Extensions)-states—in
relevant—part: provides direction regarding the term (or life) of a coastal development permit
(17.58.130A) and the procedures for extending the term of a coastal permit (17.58.130B) as follows:

A. A Coastal Development Permit shall expire on the latest expiration date
applicable to any other permit or approval required for the project, including any
extension granted for other permits or approvals...

B. The term for CDP [Coastal Development Permit] permits and variances may be
extended by the Director for up to two (2) one year periods.... The Director shall
review the proposal for consistency with all applicable ordinances and policies
effective at the time of the request for extension [emphasis addf:d].2

Section 17.58.130A provides that a CDP shall have a term equivalent to the longer term of any
associated permits. Thus, if an associated permit is approved with an initial term of two vears, the
CDP will be valid for this length of time as well. This Section further provides that when an
extension of an associated permit is granted, the additional length of time granted to the associated
permit will also apply to the CDP. 1t should be noted that this Section does not provide for the
automatic _extension of coastal development permits, it simply provides for the term of any
extension.

The LCP clearly contemplates that coastal development permits will be subject to discretionary
extensions because Section 17.58.130B provides the standards and procedures for extending coastal
development permits.  If coastal development permits were automatically extended under
17.58.130A, then there would be no reason to include this procedure.

Section 17.58.130(B) is meant to embody the Coastal Act requirement that extensions of permits be
evaluated “to determine whether there are changed circumstances that may affect the consistency of
the development with the policies of Chapter 3 of the Coastal Act or with a certified local coastal
program”.

? The project was originally approved for a two year period; however, for a period of approximately 12.5 months after approval, the
amount of time remaining to implement the permits was “tolled” administratively, with the concurrence of the City until the City’s
Water Management Plan (WMP) was accepted by the Coastal Commission (since project conditions specified that the map could not
be recorded until the WMP was approved). This administrative extension effectively changed the original approval date from June
14, 1993 to July 5, 1994; however, during this time period, the State legislature enacted several statutes extending the life of maps and
related projects tentatively approved by local agencies. On September 9, 1993 State law provided an automatic two-year time
extension for projects viable as of that date. On May 15, 1996, the State approved an additional one-year automatic time for projects
viable as of that date. These extensions changed the effective approval expiration date for the project to July 5, 1999. The City’s ]
deadline for acting on the time extension request was September 3, 1999 (the Planning Commission acted on August 16, 1999).
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The City’s action fails to protect agricultural lands in a manner that is consistent with the LCP. As

part of LCP amendment request 1-88, the agricultural potential of the land was analyzed. The
Commission found that the conversion of the 30 net acre portion of the property from agriculture to
non-agricultural uses *‘can be justified under Coastal Act Sections 30241.5 and 30242.” The findings
also state:

The Commission finds that strict_adherence to the standards of the LUP and the
Coastal Act after conversion [of ag land] to urban uses will assure that no significant
adverse effects are created and that any adverse impacts on the remaining adjacent
agricultural lands will be mitigated,

LUP Policy 6.05(3) and Zoning Ordinance Section 17.24.020B.5(F) both state:

Land_divisions _or_development proposals shall include a _means of permanently
securing the remaining acreage in_agricultural use, such as _agricultural preserves,
open_space easements, or granting of development rights. Covenants not to further
divide shall also be executed and recorded prior to issuance of development permits.

The City’s action originally approving CDP 43-92, the tentative map for the subdivision of the
property into two parcels, did not include a “means of permanently securing the remaining acreage in
agricultural use...,” nor did it prevent future divisions of land. The applicant contends that the
property is essentially protected in perpetuity because the zoning, which was established by a voter’s
initiative (Ordinance No. 266 - Growth Management), cannot be changed without a majority vote of
the people. In addition, since the appeal was filed, the City has added a condition of approval to the
recent extension of the use permit to create a covenant to not further subdivide the property.

«
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However, regardless of the two measures already in place to protect the agriculturally zoned land,
LUP Policy 6.05(3) and Zoning Ordinance Section 17.24.020B.5(F) require that an agricultural
preserve or open space easement be placed over the land, or that the landowner grant the
development rights of the property. The City did not require such a protective measure in the
original approval of the use permit, nor was the issue raised when evaluating subsequent extensions
of the permit for compliance with the LCP. Thus, the City’s action was inconsistent with these
portions of the certified LCP and a substantial issue is raised.

California Coastal Commission
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V1. STAFF RECOMMENDATION ON EXTENSION OF COASTAL
DEVELOPMENT PERMIT

The staff recommends that the Commission, after public hearing, deny the extension of the coastal
development permit for the proposed project because the proposal is inconsistent with the certified
LCP.

MOTION: [ move that the Commission grant a one-year extension to Coastal
Development Permit No. A-3-MRB-99-082 because it is consistent with
the applicable sections of the certified LCP.

STAFF RECOMMENDATION OF DENIAL:

Staff recommends a NO vote. Failure of this motion will result in denial of the permit
extension and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.

RESOLUTION

The Commission hereby denies the extension of a coastal development permit for the proposed
development and adopts the findings set forth below on grounds that the extension does not conform
with the policies of the certified Morro Bay Local Coastal Program. Approval of the extension
would not comply with the California Environmental Quality Act because there are feasible
mitigation measures or alternatives that would substantially lessen the significant adverse impacts of
the development on the environment.

«
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VII. RECOMMENDED FINDINGS FOR EXTENSION OF THE COASTAL
DEVELOPMENT PERMIT

A. Standard of Review

The Commission certified the City’s Local Coastal Program in 1982; therefore, the standard of
review in this case is the LCP. The applicable section of the Zoning Ordinance states the following
in regard to time extension requests for coastal development permits.

Zoning Ordinance Section 17.58.130B (Time Extensions):

The term for CDP [Coastal Development Permit] permits may be extended by the
Director for up to two (2) one year periods.... The Director shall review the proposal
for consistency with all applicable ordinances and policies effective at the time of the
request for extension. ‘

B. Agriculture

As part of LCP Amendment request 1-88, the agricultural potential of the land was analyzed. The
Commission found that the conversion of the 30 net acre portion of the property from agriculture to
non-agricultural uses “can be justified under Sections 30241.5 and 30242.” The findings also state

The Commission finds that strict adherence to the standards of the LUP and the
Coastal Act after conversion [of ag land] to urban uses will assure that no significant
adverse effects are created and that any adverse impacts on the remaining adjacent
agricultural lands will be mitigated.

LUP Policy 6.05(3) and Zoning Ordinance Section 17.24.020B.5(F) both state:

Land divisions or development proposals shall include a means of permanently
securing the remaining acreage in agricultural use, such as agricultural preserves,
open space easements, or granting of development rights.. Covenants not to further
divide shall also be executed and recorded prior to issuance of development permits.

The City’s action originally approving CDP 43-92, the tentative map for the subdivision of the
property into two parcels, did not include a “means of permanently securing the remaining acreage in
agricultural use...,” nor did it prevent future divisions of land. The applicant contends that the
property is essentially protected in perpetuity because the zoning was established by a voter’s
initiative (Ordinance No. 266 - Growth Management) and cannot be changed without a majority vote
of the people. In addition, since the appeal was filed, the City has added a condition to the approval
of the recent use permit extension to create a covenant to not further subdivide the property.

However, regardless of the two measures already in place to protect the agriculturally zoned land,
LUP Policy 6.05(3) and Zoning Ordinance Section 17.24.020B.5(F) require that an agricultural
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preserve or open space easement be placed over the land, or that the landowner grant the
development rights of the property, as part of the land division proposal, not a general zoning
restriction or policy restriction. Moreover, agricultural zoning is not an equivalent protection of the
agricultural remainder as is an in-perpertuity easement, preserve, or granting of development rights.
Such permanent legal instruments typically specify and limit future use of agricultural lands to uses
that meet the objective of permanent agicultural land preservation. Mere land use or zoning
designations do not provide an independent legal instrument with such limitations and indeed, uses
within land use or zoning categories can easily be amended to allow uses that may conflict with the
agricultural preservation policy requirement of the LCP. The City did not require such a protective
measure in the original approval of the use permit, nor was the issue raised when evaluating
subsequent extensions of the permit for compliance with the LCP. Thus, the City’s action fails to
protect agricultural lands in a manner that is consistent with the LCP. Therefore, approval of the
extension request for the map is inconsistent with the LCP Policy 6.05(3) and Zoning Ordinance
Section 17.24.020B.5 (F). Consequently, it cannot be found that the extension of CDP 43-92 is
consistent all applicable ordinances and policies effective at the time of the request for extension.
Therefore, the extension must be denied pursuant to LCP Ordinance Section 17.58.130B.

C. Scenic and Visual Qualities

LUP Policy 12.01 states:

The scenic and visual qualities of coastal areas shall be considered and protected as
a resource of public importance. Permitted development shall be sited and designed
to protect views to and along the ocean and scenic and coastal areas, to minimize the
alteration on natural land forms, to be visually compatible with the character of
surrounding areas, and where feasible, to restore and enhance visual quality in
visually degraded areas. New development in highly scenic areas such as those
designated on Figure 31, shall be subordinate to the character of its setting.

In addition, the project site is subject to a Special Design Criteria Overlay Zone (S.4), implemented
through Zoning Ordinance Section 17.40.050G, which states:

In order to maintain and enhance the character and visual quality of these areas,
special design review has been found to be necessary. Applications for development
shall include (as appropriate) submittal of architectural, landscaping, lighting,
signing and viewshed plans for review and approval.

Since the City’s original approval of the tentative map in 1993, the section of Highway One from the
San Luis Obispo City limit to the Monterey County Line was designated a State Scenic Highway.
This section of the highway passes through Morro Bay within 150 yards of the project site and
travelers find the site’s hillside area as a part of the view to and along the coast. The scenic and
visual qualities of the site serve to provide identity, character, and value to the community, and are
recognized in the text and policies within the Land Use Plan. LUP Visual Resources Section XIII (p.
218) states the following in regard to the adjacent hillsides of the Morro Highlands area:
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The backdrop of the community, the hills climbing up from the coastal bench and the
agricultural flatlands of the Morro and Chorro Valleys are a significant visual
resource.... The undeveloped hillsides and ridgelines, left open for grazing, add an
important visual dimension to the City. Their color, texture and shape contrast
sharply with the urban areas and coastline, and reinforce Morro Bay’s image and
character as a rural, small scale waterfront community.

While the highway is lower than the project site, the site is visible from the highway (see Exhibit 6)
and development in this area would change the character of the hillside and views from the highway.
Although the tentative map was originally approved (and development was planned for the area
generally located adjacent to Highway One and Morro Bay Boulevard) prior to the designation of
Highway One as a Scenic Highway, the CDP extension request should be evaluated for consistency
with all applicable ordinances and policies effective at the time of the request for extension,
including LUP Policy 12.01.

Clearly, the designation of this section of Highway One as a State Scenic Highway is a changed
circumstance since the time of the approval of the tentative map in 1993. All of the ramifications of
the State Scenic Highway designation with regard to development on the subject site are not fully
known at this time. Although the LCP has designated a portion of this parcel for commercial
development, it may not be appropriate to develop the entire site, based on visual analyses conducted
at the time the development is proposed. It could be, for example, that views of the hillsides at the
subject site should be protected as a highly scenic area and development may be subject to applicable
viewshed protection standards. As a result, the proposed division of land for future development in
this area may or may not be appropriate, based on its potential to be developed in such a way that
would adversely impact the scenic and visual resources of the area. Without such visual analysis, the
extension cannot be found consistent with Policy 12.01, particularly the requirement that
development proposals include viewshed analyses that allow for the protection of sensitive visual
resources. Because of this inconsistency, the extension must be denied as inconsistent with LCP
Ordinance 17.58.130B. '

D. Traffic

The project site is adjacent to the Highway One/Morro Bay Boulevard off-ramp; however, no public
vehicular access exists to the proposed development site. This off-ramp is one of two major
thoroughfares from Highway 1 used to access the core of the City and the Embarcadero. The LCP
incorporates, by reference, the general land use policies of the Coastal Act, including the 30250
requirement that new development be approved in areas able to accommodate it (LCP Policy 0.1)
Though no specific LUP/IP standards address traffic per se, the LUP does provide for protecting
public access, and providing adequate infrastructure (water, sewer) for new development.

According to a traffic analysis conducted for the original commercial development proposal, in 1988
(Weston Pringle & Associates, September 19, 1988), the Highway One/northbound Morro Bay
Boulevard off-ramp was operating at a Level of Service C and the Morro Bay Boulevard/Quintana
Road intersection was operating at a Level of Service B, both of which are acceptable levels of
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traffic flow.> However, given the length of time that has elapsed since this study was conducted and
because it does not consider changed circumstances since the approval of the tentative map in 1993,
this analysis is no longer valid. In fact, in a letter to Marshall E. Ochylski, dated July 12, 1999, Greg
Fuz, Morro Bay Public Services Director, states that, “the key intersection affected by the project,
Morro Bay Boulevard/Quintana [Road], is now operating at an unacceptable level of service....”
Future development on the eastern side of Highway One will only serve to exacerbate this problem,
and potentially impede public access to the sea, unless necessary improvements to the circulation
system in this area are completed.

Original approval of the commercial development in 1991 included conditions requiring specific
circulation improvements. These include the construction of two new intersections of Morro Bay
Boulevard/Highway One northbound ramps and Morro Bay Boulevard”’Ocean View Drive,”
signalization of existing intersections, and other related roadway improvements and redesign. These
circulation improvements were based on a specific commercial development proposed at that time; a
proposal that has since been withdrawn by the applicant. Future development proposals may require
a different parcel configuration (e.g. location, size, number of parcels), which may or may not place a
different demand on the existing circulation system and thus, require alternative improvements.

As opposed to mere commercial zoning, subdivisions provide a more specific framework for future
development and thus, the potential impacts to the circulation system should be analyzed
concurrently with the proposal to subdivide the property. To date, this has not been done. Secondly,
given the length of time that has elapsed since these circulation improvements were proposed, it is
possible that additional, or alternative, requirements may be deemed more appropriate for existing
development and the current level of service in this area. Therefore, because new, updated traffic
analyses are needed to address changed circumstances in regard to the project’s impacts on traffic
patterns, the extension is not consistent with LCP policy 0.1, which incorporates, as a guiding
policy, the Coastal Act requirement that new development be located in areas able to accommodate
it. Thus, the extension is not consistent with LCP Ordinance 17.58.130B.

E. Water Supply

At the time of the appeal of this project to the Coastal Commission, the City was experiencing water
supply shortages due to a drought and restrictions on pumping from the Chorro Valley so as to
maintain a minimum stream flow for habitat purposes. At that time the City built a desalination
plant and pursued delivery of water from the State Water Project. Subsequently, the City also
submitted a water management plan for certification into the LCP. That plan guides the City's use of
its water supplies and describes the City’s priorities for water supply as, in descending order,
conservation, State Water, groundwater, and desalination.

3 Level of Service (LOS) A to C are described as operating quite well, Level of Service D is typically the LOS for which
an urban street is designed, LOS E is the maximum volume a facility can accommodate, and L.OS F occurs when a
facility is overloaded and is characterized by stop-and-go traffic with stoppages of long duration.
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Overall, the water supply situation in Morro Bay is much better that it was in the late 1980s and early
1990s, when the permits for the shopping center development and subdivision were approved. This
is due primarily to the arrival of State Water in late 1997. In 1997, State Water accounted for 20
percent of the City’s water supply. For 1998, the percentage supplied by State Water rose to 97
percent and for 1999, State Water accounted for 98 percent of the City’s water supply. This has
resulted in a dramatic reduction in pumping from the City’s groundwater wells. The total production
from the Chorro Valley wells dropped from 985 acre feet in 1997 (64 % of total) to 38 acre feet in
1998 (3 % of total) to 34 acre feet (2 % of total) in 1999. Production from the City’s other wells, in
the Morro Valley, dropped from 249 acre feet in 1997 (16 % of total) to zero in both 1998 and 1999.

Although the water supply situation has changed in Morro Bay since approvals were granted for the
shopping center development and the subdivision, the change has been a positive one rather than a
negative one. Therefore, there is no reason to revisit the approvals based on water supply. '

F. Conclusion

It is important to note that as stated in the LCP, and further embodied in the Coastal Act, any request
for an extension of a coastal development permit shall be reviewed “for consistency with all
applicable ordinances and policies effective at the time of the request for extension.” In accordance
with this policy, staff has identified a number of issues that raise question to the consistency of the
extension of the permit with the certified LCP, summarized below, and noted that the provision of
water services has actually improved since the permit was originally approved.

First, while the land use history of the site indicates approval of a commercial development in the
area shown in Exhibit 3, no land division, or extension thereof, may be approved unless there is a
requirement that the applicant “permanently secure the remaining acreage in agricultural use.” The
City did not apply such a requirement; therefore the request for time extension of the coastal
development permit must be denied.

Secondly, there are a number of changed circumstances, including the designation of this portion of
Highway One as a State Scenic Highway and the potential for future development on the newly
created parcel to exacerbate traffic problems in the area. These changed circumstances, and the lack
of updated analysis of these circumstances, raise conflicts with the resource protection policies of the
LCP. Thus, the extension cannot be approved under Zoning Ordinance Section 17.58.130B.

VIII. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096 of the California Code of Regulations requires that a specific finding be made in
conjunction with coastal development permit applications showing the application to be consistent
with the California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or feasible
mitigation measures that would substantially lessen any significant adverse effect that the project
may have on the environment.
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As detailed in the findings of this staff report, the Commission has identified environmental impacts
of the project that were not effectively addressed by the City’s action. In particular, the City’s action
did not provide for the protection of agricultural land. As a result, the permit must be denied to
assure that there will not be a significant adverse affect on the environment within the meaning of the
California Environmental Quality Act.
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allowed by law. The appellant, subsequent to filing the appeal, may
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support the appeal request. :
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT,
SECTION IV

Reasons Supporting This Appeal:

On Sept. 27, 1999, the Morro Bay City Council denied my appeal of the

city Planning Commission’s approval on Aug. 16, 1999, of a one-year time
extension for vesting of a tentative parcel map (PM 04-92/CDP 43-92) and
the Commission’s concurrent acceptance of withdrawal of a time
extension request for CUP 03-88 (precise plan). Acceptance of the
withdrawal was granted as a condition of approval of the time extension.

| contend that the City Council's action in approving the map and
withdrawal of the precise plan contravenes requirements for a
development project approved by the city in 1994, for which a coastal
permit was granted by your body, on two grounds.

1. The parcel map and precise plan at issue are for a 13-acre parcel
east of the terminus of Morro Bay Boulevard and Highway 1 in undeveloped
territory. In 1994, Tri W Enterprises Inc. obtained approval of the parcel
map and precise plan to develop a shopping center on the property.
Morro Bay voters in 1990 approved an initiative (Measure H) which zoned
the 13 acres for commercial use by amending the city’s General Plan Land
Use Element and all applicable ordinances, policies and maps to that
effect (copy attached). That initiative, along with a court order requiring
the city to allow use of the 13 acres for commercial purposes only, were
incorporated into revised Local Coastal Program amendment 1-93, LU-49
and LCP Policy 6.09, according to a city staff report on my appeal to the
City Council dated Sept. 21, 1999.
Measure H, in designating the 13 acres for “district commercial” use,
states: ' _
“The citing of such use shall be in accordance with a precise
development plan consistent with the General Plan Land Use
Element and relevant Coastal Act Chapter 3 policies.”
However, the City Council’s action of Sept. 27, 1999, violates Measure H
by approving the parcel map for development of the property for
commercial purposes, i.e. “citing of such use,” in the absence of a
required precise plan, i.e. “in accordance with a precise development
plan...” The Council's action allowed withdrawal of the precise plan
and, therefore, none exists.
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2. The “Conditions of Approval” (copy attached) for the parcel map and .
precise plan related to the 120,000-square-foot shopping center
proposed by Tri W Enterprises Inc. states that approval of the parcel
map will expire uniess it is recorded within two years or unless an
extension is requested. A one-year extension may be granted, the
Condmons of Approval state:

...upon finding that the project complies. w:th aII apphcable

prowsmns of the Morro Bay Municipal Code...

- However, the Council action of Sept. 27, 1999, allowed the precise plan
to be withdrawn and, therefore, there is no project for which compliance
can be determined in accordance with the Conditions of Approval.

According to a city staff report to the City Council dated Aug. 16,

1999, Tri W Enterprises Inc. “‘indicated that they are no longer

interested in pursuing development of the shopping center project, and
are considering submittal of a replacement project later this year,
including a hotel/conference center and related facilities within” the

13 acres. A Tri W Enterprises Inc. representative also has appeared

before the City Council and several local groups outlining its plans for
such a visitor-serving use of the property. However, it is zoned for
commercial use. A court has ruled that under Measure H, it may not be
used for visitor-serving purposes, which is how a hotel/conference

center is defined in the city's zoning regulations. Therefore, the zoning
history and conditions of approval of the parcel map are inconsistent with
any planned use of it for visitor-serving purposes. And, therefore, it would
only be appropriate for Tri W Enterprises Inc. to apply for a new parcel
map that would be considered, processed and subject to public comment as
part of a different project and precise plan that Tri W Enterprises or some
other owner of the property might submit.

The City Council justified its approval of the time extension and

withdrawal of the precise plan on grounds that the city in return would

receive certain easements on hilltops, slopes and the banks of Willow

Camp Creek on the 13 acres and other property owned by Tri W Enterprises

Inc. in the vicinity. However, it is reasonable to- expect that such

easements could be obtained as a condition of approval of some future

~ development on the properties. The terrain of the easement areas are not

suitable as sites for development in any case, a Tri W Enterprises Inc. .

EK»";)l'bl"}"l
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representative stated to the city Planning Commission.

As contextual background, it should be noted that there have been

reports in the community that the subject property has been for sale.
The city’s attorney at the City Council’s Sept. 21, 1999, meeting
acknowledged that financial value would be added to the 13 acres by
granting the time extension and allowing the parcel map to be recorded,
giving Tri W Enterprises Inc. vesting rights. Such rights have been granted
by courts as a matter of fairness to assure a developer that once a project
has been undertaken it can be completed as planned without imposition of
new or additional legal requirements. But in the case of the Tri W
Enterprises Inc. application, it presents the prospect of vesting rights
protecting against new requirements without a project being in existence
or pursued. After many years of controversy, debate and previous
initiatives, Morro Bay voters made their decision: they would accept
precedent-setting development in the open space east of Highway 1 if a
supermarket--which is specifically mentioned in Measure H--were to be
built. Only city voters can change the zoning on the property through an
initiative and could decide to do it again, but their rights to do so would
be deprived by vesting rights on the property. If a conservancy sought to
purchase the property for open space and habitat preservation, vesting
rights would enhance the property in determining market value. In either
case, vesting rights established by the courts would have an unintended
effect because no development project exists to be protected by such
rights.

Exbhibit 1.
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ORDINANCE NO. 389
(Measure H)

INITIATIVE MEASURE TO REZONE A PORTION OF WILLIAMS BROTHERS PROPERTY
TO REDUCE THE ACREAGE ALLOWED FOR COMMERCIAL AND TO PROHIBIT VISITOR
SERVING COMMERCIAL

THE PEOPLE OF THE CITY OF MORRO BAY DO ORDAIN:

SECTION 1: Morro Bay General Plan policy LU-48, Section 2 shall be
repealed.

SECTION 2: Morro Bay General Plan policy LU-49 shall be amended to
read as follows: '

The City shall amend its General Plan Land Use Element LU-49 and all
applicable ordinances, policies and maps to designate a portion of the
Williams' property within the c¢ity limits for "district commercial"
use, including a new shopping center. The total area to be designated
for such wuse shall be thirteen (13) gross acres generally located
adjacent to Highway 1 and Morro Bay Boulevard. The citing of such use
shall be in accordance with a precise development plan consistent with
the General Plan Land Use Element and relevant Coastal Act Chapter 3
policies.

Nothing contained herein shall be construed to permit any residential
development on the Williams property. '

SECTION 3: Upon adoption, this ordinance shall be immediately
submitted to the California Coastal Commission for certification as an
amendment to the General Plan for the City of Morro Bay.

SECTION 4: If any provision of this ordinance is adjudged invalid by
a court of competent Jjurisdiction, such provision shall be deemed
separate, distinct and severable and such adjudication shall not
affect the remaining provisions of the ordinance.

SECTION 5: This ordinance shall supersede all other ordinance and
General Plan Policies in conflict therewith.

CERTIFICATION

‘I Ardith Davis, City Clerk of the City of Morro Bay, do
hereby certify that the foregoing is a true and correct copy
of an ordinance adopted by a majority vote of the electors
voting in a general municipal election held in the City of
Morro Bay on the 6th day of November, 1990.

Dated: January 14, 1991

ARDITH DAVIS, City Clerk
City of Morro Bay, California
Eikiﬁfkﬂtf 1
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-Conditions Of Approval
PM 04-92 (Vesting)/CDP 43-92/CUP 03-88
A Part of the Precise Plan 5

Case

No. PM 04-92 (VESTIN_G)C/Og)DPIT;IBO—NQSZ/O 3 A{{;{%AJ?\Q\PQR&\QN\Q{ Q%C}.QE%LX{J)

TANDARD CONDITIONS

l.

-4.

(@

2 : This approval is granted for the and described in_, the

11cat on and any, attachments_ thereto, ijfi\fh'wn n ibit A
sub itted\ May 10, \993, and on fllé with ommynitys Developrent
Depar;mene\ \ioca lohs al bu1 dlng‘§Q oth féatures all
ba locatéq angkqth iéntla Q;a\ipsh af%geme t?gped

exhibit, un}ese (o) e;w1se ecrfled ere

Unless the\ Final Map is re%orded not
‘ the effective date of thij approval and is
d111§ ntly pursued hereafée;, this\approval\will automatical becone
null ahd v01dx\prov1 ed, however, that upon the writtem\request\of the
applicant, prior to e explfaplon of\Fhls approval, an exten51 n for
not more \than ohe (1) addltlonal year may be gr nted by Plahning
Commission upen\flndlng that the progeehwfomplleé with al appllcéble
ovisions the\yorro Yy Muniblpal c eoln effect at tlme\hf
extension requesy and ere haVe been n changee in the aracter
of the site or\dts surround ngs thét affect \how the \standards of the
land Wse plan or zonlnq ordinance apply to the \project)\ and thereé, have
been changes the\capac§;}es of gqommunity\ resourtes, including
but no limited to wa Ler supply, sewage treetment‘\sr disposal
facilities, roads or choo such that there is no longer sufficient
remaining capacity to efve the pr ject per §ection 16.10.050.

Changes: Any minor change may be approved by the- Community
Development Director. Any substantial change will require the filing
of an application for an amendment to be considered by the Plannlng
Commission. -

Compliance with Iaw: _ All requirements of any law, ordinance or N
regulation of the State of California, City of Morro Bay, and any

other governmental ‘entity shall be complied with in the exercise of
this approval.

Hold Harmless: The applicant, as a condition of approval,'hereby
agrees to defend, indemnify, or hold harmless the City, its agents,
officers, and employees, from any claim, action, or proceeding against

‘the City as a result of the action or inaction by the City, .or from . -
any claim to attack, set aside, void, or annul this approval by the

City of the appllcant's project; or appllcants failure to comply, with .
conditions of approval. This condition and agreement shall be blndlng
on all successors and assigns.

Exhibit+ 1
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‘ Corditions Of approval "' B o
PM 04-92 (Vesting)/CDP 43-92/CUP 03-88 - Srrome
A Part of the Precise Plan

6. Compliance with Conditions: Compliance with and execution of all
conditions 1listed hereon shall be necessary, unless otherwise
specified, prior to obtaining final building inspection clearance.
Deviation from this requirement shall be permitted only by written
consent of the Community Development Director and/or as authorized by

- the Planning Commission. Failure to comply with these conditions
shall render this entitlement null and void. Continuation of the use
without a valid entitlement will constitute a violation of the Morro
Bay Mun1c1pa1 Code and is a misdemeanor. -

7. Acceptance of Conditions: Prior to obtaining a building permit and
within thirty (30) days hereof, the applicant shall file with the
Director of Planning and Community Development written acceptance of
the conditions stated herein.

SPEC SUBDIVISION COND ONS:
, /Qr/‘ca/ :

1. Future Permits Required: The applicant shall record with the k{\z\:&
Map a statement which identifies that the map does not confe
rights to develop on the subject parcels and that all required cOastal
Development Permits, Concept Plans, Precise Plans and other requireg
permits shall be obtalned rior to any development or new uses & .

required by ordinance. na Lag e vy g//p 7 Yy [-vf P& 7 & [ pncliver— |
The Ta tative Vesting Map shall be likited
on the map and the remainder\ parcel shall
S previous Parcels and 3. 1l refererige
3 shall \be eliminated from e map. 1l stree
“" Sright-of-ways, easehents and\public improvements Nndicated. the m:R
/wr or otherwi indicated\ in these conditionsg shall be. included With the
Flnal Map. K :
. Consi A e Uses with\Concept statement\ shall be
rece ded with the Final Map identifying the re rement that 4ll uses
duk—and prOJect deelgn of rcel 1 will\be consistent with the approved

Concept_ Plan. Said sta ement shall \pe subject \tq the review and
approvai\of ‘the ty. Attorne\y and the Director. Sald\itatement shall
not be mod:.fled w;.":r{mt approxl of the Ci

4. Dedi O ace Fasement: An open space easement shall be

recorded with the Parcel Map identifying those areas of the parcels
which are identified in. the Concept Plan as follows:

a. ea of Parcel 1 along Willow Camp Creek ;:Q \thﬁ CB%:e
| ] Coireiding wim  Jhc botirrdorios Ot 2orre 0%'

Exhibit 1
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- conditions Of Approval
PM 04~92 (Vesting)/CDP 43-92/CUP 03-88
‘art of the Precise Plan 7

b. 8.2 Acre within remainder parcel i en\l{:fd oncekt
COQdJ’-\Qon B\Q\ Cﬂ:ﬂcjno wilth 7he K78, /} /C'
wor delly prct? 1E fieer |
c. Areas of slopes of 30 percent or stegper :

d. Areas within 50 feet vertical elevation of ridgetops.

e. Eurther \ the Parcel Map shall also inci\ﬁf a note at the \City

1s clari 1ng’1t§\h§1151de ngulatlons and\ that they \lmay be more

IV, esgglctlv than the provisio of the eas ent. The \note sﬁ&%l
ﬁx state_ that\ all development on,_ the remainder parcel \shall

con51éqy?t with the hi 51de re ations as ultimately a ted by

the City Coungil and ce led by the State Coastal Commdgsion.

Said 1aﬁg§age

Attorney.

5. A statement shall be rec rded‘x th the
i at all fu%h{g developmeént on Parcekl 1 shall be
subject , archaevlogical, sign, ehyironmental

EYP protectxgg and © hed by Cgikgpt Plan . 03%88.
Said statement shal as expressed in the\ Concept

lan Cond ions and he revie;iagﬁ appro 1 of

not be m

City of
and approv

C. c NG _CO

for the access, ability to phant and maingtain said ree buffer. Thls
shall be_a private s) of Par 1 to haw
right to \provide the\required ‘“tree buffer\in the re alnder par 1.
Removal of {his restriction shall “require app q\?l of th \glty.

EIR Supplement shal\\be recorded with the Final Map p v1d1ng

D. UBLIC WORKS CO ONS
Bo 1or to the recordatlog\b the final
Map, com 1ance wl all pertlne t condltl of approval under CUP
03 88/CDP -88 Conce Plan, 1nclu but néé\liilted to, qe\:ttal
1

;( ’A E:)Lh«b)% 1
,”,,;pﬂ“”ﬂ (1 of 1)



Conditions Of Approval | = Cow
PM 04-92 (Vesting)/CDP 43-92/CUP 03-88
A Part of the Precise Plan 8

and approval of a\)g. grading and
submittal an

2. Prior to ©r concurrent w1th reco atlon of
the exigting access
Zkk’ abandpned within the proppsed Williams

CalTrans r'ght~of—w- to the D ginning of th cul-de-~sac\ bulb. Acc ss
restriction\shall be\defined uhon construct:.o of the improvements

an access rextriction\fence. sign and loca ion of the fence shall
be to the satisfaction\of the C unity Devel ment Direttor and the

.City Engineer.
ivate e gément for r adway é a utlllty
remain parcel 11 ,

4.~ gigculatigg System: A D
purposes favor of th
)OV oncurrently with the Parcel ap acros Parcel 1 fro Morro
to the eastern most roperty ne of Parcel 1. The\width i
easement shall be 64 feet. Imple ntat12i<g§ this conditigon shaill not

preclude development of the project approved in Case CUP 0

E - 1 D

Y
T\é Wat \E.ste : The fire water\supply sygté pursuant ‘o CUP 03 88

hall\be designed and Sb roved by e Fire Chie: and bonded prior
e Final M

Exhibit 1
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ORDINANCE NO. 389
(Measure H)

INITIATIVE MEASURE TO REZONE A PORTION OF WILLIAMS BROTHERS PROPERTY
TO REDUCE THE ACREAGE ALLOWED FOR COMMERCIAL AND TO PROHIBIT VISITOR
' SERVING COMMERCIAL

THE PEOPLE OF THE CITY OF MORRO BAY DO ORDAIN:

SECTION 1: Morro Bay General Plan policy LU-48, Section 2 shall be
repealed.

SECTION 2: Morro Bay General Plan policy LU-49 shall be amended to
read as follows: '

The City shall amend its General Plan Land Use Element LU-49 and all
applicable ordinances, policies and maps to designate a portion of the
Williams' property within the c¢ity limits for "district commercial”
use, including a new shopping center. The total area to be designated
for such use shall be thirteen (13) gross acres generally located
adjacent to Highway 1 and Morro Bay Boulevard. The citing of such use
shall be in accordance with a precise development plan consistent with
the General Plan Land Use Element and relevant Coastal Act Chapter 3
policies.

Nothing contained herein shall be construed to permit any residential
development on the Williams property. '

SECTION 3: Upon adoption, this ordinance shall be immediately
submitted to the California Coastal Commission for certification as an
amendment to the General Plan for the City of Morro Bay.

SECTION 4: If any provision of this ordinance is adjudged invalid by
a court of competent jurisdiction, such provision shall be deemed
separate, distinct and severable and such adjudication shall not
affect the remaining provisions of the ordinance.

SECTION 5: This ordinance shall supersede all other ordinance and
General Plan Policies in conflict therewith.

CERTIFICATION

‘I Ardith Davis, City Clerk of the-City of Morro Bay, do
hereby certify that the foregoing is a true and correct copy
of an ordinance adopted by a majority vote of the electors
voting in a general municipal election held in the City of
Morro Bay on the 6th day of November, 1990.

Dated: January 14, 1991

ARDITH DAVIS, City Clerk
City of Morro Bay, California

Exhibit 5
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CONDITIONS OF APPROVAL
Case No. PM 04-92 (VESTING)/CDP 43-92
as Modified for a One (1) Year Time Extension
Affirmed by City Council on September 27, 1999

STANDARD CONDITIONS

Permit: This approval is granted for the land described in the application and any
attachments thereto, and as revised per the Modifications to Parcel Map described on
Page 2 of the staff report dated August 16, 1999.

Inaugurate Within One (1) Year: Unless the Parcel Map is recorded not later than one (1)
year after the effective date of this approval and is diligently pursued thereafter, this
approval will automatically become null and void. (expires Sept. 27, 2000)

Changes:  Any minor change may be approved by the Community Development
Director. Any substantial change will require the filing of an application for an
amendment to be considered by the Planning Commission.

Compliance with Law: All requirements of any law, ordinance or regulation of the State
of California, City of Morro Bay, and any other governmental entity shall be complied
with in the exercise of this approval.

Hold Harmless: The applicant, as a condition of approval, hereby agrees to defend,
indemnify, or hold harmless the City, its agents, officers, and employees, from any claim,
action, or proceeding against the City as a result of the action or inaction by the City, or
from any claim to attack, set aside, void, or annul this approval by the City of the
applicant’s project; or applicants failure to comply with conditions of approval. This
condition and agreement shall be binding on all successors and assigns.

Compliance with Conditions: - Compliance with and execution of all conditions listed
hereon shall be necessary, unless otherwise specified, prior to obtaining final building
inspection clearance. Deviation from this requirement shall be permitted only by written
consent of the Community Development Director and/or as authorized by the Planning
Commission. Failure to comply with these conditions shall render this entitlement null
- and void. Continuation of the use without a valid entitlement will constitute a violation
of the Morro Bay Municipal Code and is a misdemeanor.

Acceptance of Conditions: Prior to obtaining a building permit and within thirty (30)
days hereof, the applicant shall file with the Director of Planning and Community
Development written acceptance-of the conditions stated herein.

SPECIAL SUBDIVISION CONDITIONS:

Future Permits Required: The applicant shall record with the Parcel Map a statement
‘which identified that the map does not confer any rights to develop on the subject parcels
and that all required Coastal Development Permits, Concept Plans, Precise Plans and

Exhibit 7
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Conditions of Approval for
One (1) Year Time Extension
PM 04-92 (Vesting)/CDP 43-92

other required permits shall be obtained prior to any development or new uses as required .
by ordinance. All discretionary permit previously approved by the City and the
California Coastal Commission related to development of the site have expired.

2. Limitation to Parcel 1: The Tentative Vesting Map shall only confer vested rights on
Parcel 1 as defined on the map.

3. Dedication of Open Space Easement: An open space easement shall be recorded with the
Parcel Map i1dentifying those areas of the parcels which are identified as follows:

a. Area of Parcel 1 along Willow Camp Creek coinciding with the boundaries of the
OA-1 Zoning District.

b. 8.2 Acre within remainder parcel coinciding with the boundaries of the 0A-1
Zoning District immediately north of Parcel 1.

c. Areas of slopes of 30 percent or steeper.
d. Areas within 50 feet vertical elevation of ridgetops.

C. PUBLIC WORKS CONDITIONS

1. Blanket Easement: Prior to recordation of the Parcel Map, the Map shall be modified to .
indicate a blanket easement, 24 feet in width, over the remainder parcel in favor of Parcel
1 for emergency access and public utility purposes to the eastern and westernmost
boundaries of the remainder parcel.

Exhibit 7
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ORDINANCE NO. 266

AN ORDINANCE ESTABLISHING A GROWTH MANAGEMENT PROCEDURE
WHICH WILL ALLOW FAIR DISTRIBUTION OF QUR SCARCE WATER
RESOURCES AND PROTECT THE SMALL TOWN CHARACTER AND

SURROUNDING OPEN SPACE OF THE CITY

" Be i1 ordained by the people of the City of Morro Bay as'follows;‘

SECTION 1. Bath the Coastal Commission certified Land Use Plan and the Morro Bay city
councxl'adopted Water Management Plan allow for a city residential population to grow from
present 9600 to 12.200 by the year 2000 IF ADDITIONAL WATER RESQURCES OF ADE.
QUATE QUALITY AND QUANTITY ARE MADE AVAILABLE THROUGH IMPLEMENTA, |
7TION OF THE WATER MANAGEMENT PLAN. In order 1o insure sven and balanced growth
during the 16 year period from January 1, 1985 through December 31, 2000, building permits will be -
limited t0 a number permitting an annual increase in population which would achieve the 12.200
person goal by the year 2000. No further residential building will be permitted after a population of -
12,200 has been reached unless an mcrease has bccn approved by a8 majority vote ata Tegular or
special elecnon Ce ‘

SECTION. 1. Ifwzterand wastewater trestment capacities become available allowing for a
population increase beyond 12,200, the growth managernent procedures of this ordinance may be
altered ONLY BY A MAJORITY VOTE OF THE PEOPLE AT A REGULAR OR SPECIAL
ELECTION.

SECTION 1. Residtmjai building permits in 985 will be limited 10 70 residential units.
The city council, with advice of the planning commission, will determine by January 18 of each
calendar year thereafter the mix of multi-unit and single tamily residential units for that calendar
year. . The 70 unit ceiling may be increased or decreased by a factor not exceeding 10 percent if
necessary o achieve the alloted annual population growth target. The determination of the mix will
be based on 8 study of the historical building permh'pattcrn for the decade prior 16'1977 and the
vears since 1982, plus an estimate of population increase of the previous year. Final adjustmentof .- -, -
the buﬂdmg permu l:mu in, euch year will be made by the city. counc:l after 2 public hearmg o

SECTION 4. lnany calendar vear the commercial and xndustnal building permits issued
" shall not require more than IJO% of the water anocated 10 reside: mal units that year

'SECTION 5. Res:demml building permu approvals will follow Coastal Act pnomxcs for
water allocation rcquxrcd by Coastal Development Permit 4-81-309A or as revissd after the Coastal
'Commsss:on review scheduled for December | 984, These priorities shall be reviewed. 2gain when
the pspc replacemem program is completcd and necessary amendments submitted to the Coasial
Com misswn .

SECTION 6. For purposes of awarding building permits, only those development pro-
posals which meet the definition of infill now in use for water allocations may be approved. This
definition was approvcd bv city counczl Resolunorz No 26-84 on March 12, 1084

-)(— ' SEC‘TION 7. Land Use Plan pohcm 6,01 through 6.08 have been dcsxgned 10 prcscrvc open
- space and agricultural land within the city limits, These policies and the zoning ordinances which
" now implement them may be amended or repesled ONLY BY A MAIORITY VOTE OF THE
PEOPLE AT A REGULAR OR SPECIAL ELECTION held after final approval of én amendment
or repeal by the city councﬂ and prior to submission to the Coastal Commission,

{Morro Bey 348.1 . . 540.2
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City of Morro Bay

‘Morro Bay, CA 93442 » 805-772-6200

August 24, 2000

- Via Facsimile

Diane Landry, Esq.

Staff Attorney

Central Coast Area Office
California Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060

Re:  Culifornia Coastal Commission Appeal Number A~8-MRB-99-082
One-Year Time Extension of PM 04-92, CDP 45-92
Morro Bay, California

Dear Ms. Landry:

. Please be advised that the City of Morro Bay, with the approval of the applicant,
Tri-W Enterprises, Inc., has added the following condition of approval as a minor
change to the above-referenced map.

Condition B.4

Covenant to Not Further Subdivide; A covenant shall be executed with
the City of Morro Bay prior to the recordation of the Parcel Map
agreeing that the agriculturally zoned portion of the Remainder Parcel
not be further subdivided. This covenant between Tri-W and the City of
Morro Bay shall run with the land and be binding on all successors in
interest in full accordance with Civil Code § 1462, This covenant shall
include specific language that this covenant is a Condition of the Coastal
Development Permit for the Map and that any future modification of this
covenant would be an amendment of that Permit and as such would be
appealable to the Coastal Commission,

This condition was approved on August 14, 2000, by Greg Fuz, Public Services
Director, as a minor change as allowed under Standard Condition of Approval Number
3 which allows the Director to approve any minor change to the extension of the Map.
Condition B.4 shall be incorporated into the Conditions of Approval of the Map,

. Lorres ponden o
FINANCE ADMINISTRATION FIRE DEPARTMENT PUBLIC SERVICES
595 Harbor Street 595 Harbor Street 715 Harbor Street 590 Morro Bay Boulevard
HARBOR DEPARTMENT POLICE DEPARTMENT E)(hl bt RecreaTioN anD PaRKS
1275 Embarcaderc 850 Morro Bay Balevard [ (D 1001 Kennedy Way

(1of@)
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DIANE LANDRY, EsQ.
AUGUST 24, 2000
Page 2

If you have any questions, please do not hesitate to call.

Sincerely,

CiTY OF MORRO BAY

By:
Robert W. Schultz

City Attorney

RWS/vj
8/rws/cmbety. pw/landryDOO0824.Jtr
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. The Law Office of Marshall E. Ochylski
Post Office Box 14327
979 Osos Street, Suite A5
San Luis Obispo, California 93406

Telephone: (805) 5444546
Facsimile: (805) 5444594
E-mail: MOchylski@SLOlegal com

Original to Follow
October 30, 2000

Ms. Diane Landry, Esq.

Staff Attomey

Central Coast Office

Califomia Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060

Subject: Califoruia Coastal Commission Appeal Number: A-3-MRB-99-082
. One Year Time Extension of PM 04-92 (Vesting)/CDP 43-92
Morro Bay, California

I would like to again thank you for arranging the meeting to discuss the above-
referenced appeal, which was held last Tuesday in your office.

As a result of that discussion, we are providing the following supplemental
information to address those issues that Coastal staff has identified as remaining in regard to
this appeal. Since this information addresses Jegal, procedural, and substantive issues, we are
also providing this information to Ms. Rence Brooke, the Staff Analyst for this project.

Lack of Coastal Commission Jurisdiction:

Under the specific language of the certified Local Coastal Plan, the Coastal
Commission lacks jurisdiction in this matter.

Application of §17.58.130 Expiration of Coastal Permits, Subsection A. Expiration of
the City of Morro Bay's Zoning Ordinance, to the facts of this case leads to the legal
conclusion that the extension of the Coastal Development Permit for the map is not
appealable to the Coastal Commission since the extension of the map automatically extended
the expiration date of the Coastal Development Permit.

“ " 4 coastal development permit shall expire on the latest expiration date applicable to
. any other permit or approval required for the project, including any extension granted for
other permits or approvals.”

.1- Bt 10
(% 0f 8)
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As Rob Schultz, City Attorney for Morro Bay correctly points out in his letter of
October 27, 2000, the language of this Scction is clear, precise and unequivocal, the
extension of the map establishes a new expiration date for the Coastal Development Permit
and there is no further action required, or even allowed, by the Coastal Commission.

Since the City's Local Coastal Plan has been certified by the Coastal Commission,
this language is controlling in this matter. Consequently, Subsection B, discussed below, is
not even applicable to the current extension of the map.

However, even if this section were not included as an integral part of the certified
Local Coastal Plan, the extension of that map is still consistent with that plan.

Consistency with the Local Coastal Plap:

Although Staff raises §16.58.130 Expiration of Coastal Permits B. Time Extensions in
support of upholding the appeal, Mr. Greg Fuz, Director of Public Services, the Planning
Commission and the City Council all found the map extension to be consistent with the LCP
policies, including LCP Policy 6.05.

The agriculturally zoned portion of the property is well protected from future
development by Condition of Approvals that requite that Tri W offer open space easements
and enter into a covenant not to further subdivide the agriculturally zoned portion of the
property. Each of which by itself is superior to the protections included as possible methods
of protection in LCP Policy 6.05(3.).

These open space casements total approximately 46.2 acres of the 175 total acres and
protect the creek corridor, the areas with slopes in excess of 30 percent, and the areas within
50 feet vertical elevation of the ridgetops.

In addition, City Ordinance No. 266 (Measure F) and Policy 6.09 (Measure H)
provide additional specific protections.

Ordinance No, 266 requires that any change of the zoning on the agriculturally zoned
portion of the property shall have the approval of a majority vote of the people. This

requirement offers greater protection to the property than any of the alternative methods of
protection discussed under LCP Section 6.05(3.).

Local Coastal Plan Policy 6.09, approved by the voters as Measure H, also
supplements Policy 6.05 as it relates to the Williams property. The voters, in their approval
of Measure H, zoned only a limited arca of the property as available for commercial
development, thereby further protecting the agriculturally zoned portion of the property.

Application of the rules of statutory construction further credence to this analysis.
Under these rules, later enacted statutes take precedence over ecarlier ones, and specific

25 Exlhibit 10
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statutes take precedence over those that are more general. [S8 Cal. Jur 3% Statutes §§104 -
108 and §§96 — 99.] In this case, harmonizing these policics is a simple matter since the later

voter approved Measures provide more specific and greater protections than the examples
mentioned as possible alternative in LCP Policy 6.0J,

Finally, it must be repeated that the property’s physical location outside the City’s
Urban Services Line adds another layer of protection since urban services required for
development could not be extended to this area.

However, the above analysis is rendered moot, since it is clear that aforementioned
§17.58.130(A4.) of the City of Morro Bay Municipal Code controls in this matter.

“Changed Circumstances”:

The LCP policies that deal with the extension of existing maps are based on a
determination of whether there “changed circumstances” exist that would affect the
consistency of the development with the Coastal Act or the certified Local Coastal Plan.

The City found that there were no “changed circumstances™ that would affect the
. extension of the Map.

Prior to discussing the specific issues that staff has identified as possible grounds for
upholding the appeal, the following background information should clarify why there are no
“changed circumstances” that meet the standard required for such a finding.

The map, although a project under the terms of the Local Coastal Plan and the Coastal
Act, will not generate any impacts since any physical development on the site still requires
full discretional reviews, including possible appeal to the Coastal Commission, prior to any
development on the site. In addition to the general zoning requirements for discretionary
review, the specific zoning designation of the site, which includes a PD-S.4 overlay, provides
additional layers of review and protection.

Section 17.40.030 of the Zoning Ordinance states any development on property in the
Planned Development overlay zone is “subject to the granting of a conditional use permit”
and by inference a Coastal Development Permit. In addition, the S.4 Special Treatment Zone
Overlay [Section 17.40.050(G.)] requires special “design review” and approval by the
Planning Commission prior to the issuance of a permit. [Section 17.40.050(J))]

In addition, it must also be noted that the Coastal Development Permit for the
commercial shopping center proposed for the site has been annually extended by the Coastal
Commission with a finding of “no changed circumstances.” Given the fact that the
commercially shopping center certainly generates physical impacts, it is not clear how the

extension of the map, which will generate no physical impacts, can be denied on the basis of
. “changed circumstances.”

-3- Exhibt 10
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Based on the above analysis, there are no “changed circumstances™ that would allow
the pending appeal to be upheld.

Potential Traffic Impacts:

Morro Bay Subdivision Ordinance §16.10.060(C.) requires that “There have been no
changes to the capacities of community resources, including but not limited to water supply,
sewage treatment or disposal facilities, roads or schools such that is no longer sufficient
remaining capacity to serve the project.”

The extension of the map simply does not generate any traffic impacts, and certainly
none that would rise to the required level “such that is no longer sufficient remaining
capacity to serve the project.”

There are three issues that should be addressed in this regard.

First, for the reasons discussed above, the map will not generate any traffic since it
does not allow any development. Any development will require full discretionary review and
approval.

Second, as the Greg Fuz, Morro Bay Director of Public Services, has confirmed, all
the potential impacts identified in his July 12, 1999, letter will all be mitigated by the
withdrawal of the approved commercial shopping center project.

Finally, all traffic studies performed for the City since the commercial shopping
center project was approved have included the traffic generated from the approved
commercial development on this site in their calculations of levels of service under build-out
and any level of service analysis completed after that approval have included these numbers
as part of their analysis. The withdrawal of the approved commercial shopping center project,
which is required as a Condition of Approval of the extension of the map, will eliminate all
currently approved traffic impacts associated with development on the property and remove
the traffic associated with this project from current level of service analyses. Any future

“development proposals would be independently evaluated for traffic impacts at the time of
their submittal.

The extension of the map will simply not generate any traffic impacts and therefore
*“changed circumstances” do not apply in this regard.
P ial ] Visual R ]

In its review of “changed circumstances,” staff points to the designation of Highway
1 as a “scenic highway” as an additional “changed circumstance” that could lead to
upholding the appeal.

4 Bt 10
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Morro Bay Subdivision Ordinance §16.10.060(A.) requires that “There have been no
changes to the provisions of the land use plan or zoning ordinance applicable to the project
since the approval of the tentative map.”

A detailed review of this scenic highway designation, shows that there are no
“changed circumstances™ connected with this designation,

This designation does not add another layer of review, or even add new review
criteria, to those that existed at the time of the original approval of the map. This designation
under §261 of the California Streets and Highways Code merely certifies that the local
govemmental agency has enacted five specific types of development review ordinances.
These requirements include regulation of {and use and density of development, detailed land
use and site planning, signage ordinances, grading and landscaping ordinances, and design
review. This designation does not add or change the review criteria that the City had in effect
at the time the map was originally approved. Caltrans merely monitors that the City’s
ordinances remain in effect and are being applied. Caltrans does not, nor any other body,
review projects for consistency.

For your additional information, I am mailing a copy of the “Guidelines for the
Official Designation of Scenic Highways” to Renee Brooke along with a copy of this letter.

It should also be noted that during the hearing process the impact of the City
requesting this designation on the approved commercial shopping center project was
discussed. It was made clear, as part of the legislative intent of the request to Caltrans for
inclusion in the scenic highway program, that this designation would have no impact on the
future development of the Tri W property.

. It must also be reiterated that the open space easements required as a Condition of
Approval are also meant to protect the visual resources on the property by protecting the
creek corridor, the areas with slopes in excess of 30 percent, and the areas within 50 feet
vertical clevation of the ridgetops.

The above discussion is intended to supplement the information forwarded to the
Coastal Commission at its meeting on October 12, 2000 regarding the consistency of the
extension of the map with Measure H and the requirement of including a Precise Plan as part
of a Vesting Tentative Parcel Map submittal.

I belicve that after staff has considered all of the information that has been provided
in this matter it will find that there is no legal or factual basis for this appeal. If not, I would

appreciate an opportunity to discuss these matters further.

-5- Bthibit 10
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Again, I appreciate your cooperation and assistance in this matter, and I look forward
to the satisfactory resolution of this matter.

Sincerely,

Marshall E. Ochylski,
Attorney at Law

MEO/Ipp .

cc: Ms. Renee Brooke
Central Coast Area Office,
California Coastal Commission

Mr. Greg Fuz,
Department of Planning and Building,
City of Morro Bay

Mr. Robert Schultz, Esq.
City Attorney,
City of Morro Bay

Ms. Sharon Williams,
President
Tri W Enterprises, Inc.

-6-  Exhibi’+ 10
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The Law Office of Marshall E. Ochylski

S 979 Osos Street, Suite A-5 KOV 02207
. Post Office Box 14327 -
San Luis Obispo, California 93406 s ALIEGR™MA
GOASTAL CON '~y
Telephone: (805) 544-4546 CENTRAL COAu:

Facsimile: (805) 544-4594
E-Mail: MOchylski@SLOlegal.com

MEMORANDUM OF TRANSMITTAL

DATE: October 30, 2000

TO: Ms. Diane Landry, Esq.
California Coastal Commission,
Central Coast Office
Santa Cruz, CA 95060

SUBJECT: Tri W Tentative Map Extension
Appeal Number: A-3-MRB-99-082

COMMENTS:

I am transmitting a copy of a letter that I have prepared for the Coastal Commission
regarding the above-referenced appeal.

. Thank you for your cooperation and assistance in this matter.

THIS MESSAGE IS INTENDED SOLELY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED,
AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM DISCLOSURE
UNDER APPLICABLE LAW. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE
EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE
HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS
STRICTLY PROHIBITED. IF YOU HAVE RECEI VED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US
IMMEDIATELY BY TELEPHONE.

Hand Delivery X U.S. Postal Service

Facsimile X Overnight Delivery

SIGNED: ///y | EXHIBIT NO. 10a

Marshall E/60hylsk1, Attormey at Law APPLICATION NO.

A-3-MRB-99-082
of 10

@ California Coastal Commission
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Transmittal via Facsimile
Original to Follow

October 30, 2000

Ms. Diane Landry, Esq.

Staff Attorney

Central Coast Office

California Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060

Subject: California Coastal Commission Appeal Number: A-3-MRB-99-082
One Year Time Extension of PM 04-92 (Vesting)/CDP 43-92
Morro Bay, California

I would like to again thank you for arranging the meeting to discuss the above-
referenced appeal, which was held last Tuesday in your office. : .

As a result of that discussion, we are providing the following supplemental
information to address those issues that Coastal staff has identified as remaining in regard to
this appeal. Since this information addresses legal, procedural, and substantive issues, we are
also providing this information to Ms. Renee Brooke, the Staff Analyst for this project.

Lack of Coastal Commission Jurisdiction:

Under the specific language of the certified Local Coastal Plan, the Coastal
Commission lacks jurisdiction in this matter.

Application of §17.58.130 Expiration of Coastal Permits, Subsection A. Expiration of
the City of Morro Bay’s Zoning Ordinance, to the facts of this case leads to the legal
conclusion that the extension of the Coastal Development Permit for the map is not
appealable to the Coastal Commission since the extension of the map automatically extended
the expiration date of the Coastal Development Permit.

" " A coastal development permit shall expire on the latest expiration date applicable to
any other permit or approval required for the project, including any extension granted for
other permits or approvals.”

EXHIBIT NO. 10a
APPLICATION NO.

A-3-MRB-99-082
2 of 10

« California Coastal Commission




As Rob Schultz, City Attorney for Morro Bay correctly points out in his letter of
October 27, 2000, the language of this Section is clear, precise and unequivocal, the
extension of the map establishes a new expiration date for the Coastal Development Permit
and there is no further action required, or even allowed, by the Coastal Commission.

Since the City's Local Coastal Plan has been certified by the Coastal Commission,
this language is controlling in this matter. Consequently, Subsection B, discussed below, is
not even applicable to the current extension of the map.

However, even if this section were not included as an integral part of the certified
Local Coastal Plan, the extension of that map is still consistent with that plan.

Consistency with the Local Coastal Plan:

Although Staff raises §16.58.130 Expiration of Coastal Permits B. Time Extensions in
support of upholding the appeal, Mr. Greg Fuz, Director of Public Services, the Planning
Commission and the City Council all found the map extension to be consistent with the LCP
policies, including LCP Policy 6.05.

The agriculturally zoned portion of the property is well protected from future
development by Condition of Approvals that require that Tri W offer open space easements
and enter into a covenant not to further subdivide the agriculturally zoned portion of the
property. Each of which by itself is superior to the protections included as possible methods
of protection in LCP Policy 6.05(3.).

These open space easements total approximately 46.2 acres of the 175 total acres and
protect the creek corridor, the areas with slopes in excess of 30 percent, and the areas within
50 feet vertical elevation of the ridgetops. '

In addition, City Ordinance No. 266 (Measure F) and Policy 6.09 (Measure H)
provide additional specific protections.

Ordinance No. 266 requires that any change of the zoning on the agriculturally zoned
portion of the property shall have the approval of a majority vote of the people. This
requirement offers greater protection to the property than any of the alternative methods of
protection discussed under LCP Section 6.05(3.).

Local Coastal Plan Policy 6.09, approved by the voters as Measure H, also
supplements Policy 6.05 as it relates to the Williams property. The voters, in their approval
of Measure H, zoned only a limited area of the property as available for commercial
development, thereby further protecting the agriculturally zoned portion of the property.

Application of the rules of statutory construction further credence to this analysis.
Under these rules, later enacted statutes take precedence over earlier ones, and specific

. EXHIBIT NO. 10a
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statutes take precedence over those that are more general. [58 Cal. Jur 3™ Statutes §§104 ~
108 and §§96 ~ 99.] In this case, harmonizing these policies is a simple matter since the later
voter approved Measures provide more specific and greater protections than the examples
mentioned as possible alternative in LCP Policy 6.05.

Finally, it must be repeated that the property’s physical location outside the City’s
Urban Services Line adds another layer of protection since urban services required for
development could not be extended to this area.

However, the above analysis is rendered moot, since it is clear that aforementioned
$17.58.130(4.) of the City of Morro Bay Municipal Code controls in this matter.

“Changed Circumstances”:

The LCP policies that deal with the extension of existing maps are based on a
determination of whether there ‘“changed circumstances” exist that would affect the
consistency of the development with the Coastal Act or the certified Local Coastal Plan.

The City found that there were no “changed circumstances” that would affect the
extension of the Map. '

Prior to diécussing the specific issues that staff has identified as possible grounds for
upholding the appeal, the following background information should clarify why there are no
“changed circumstances” that meet the standard required for such a finding.

The map, although a project under the terms of the Local Coastal Plan and the Coastal
Act, will not generate any impacts since any physical development on the site still requires
full discretional reviews, including possible appeal to the Coastal Commission, prior to any
development on the site. In addition to the general zoning requirements for discretionary
review, the specific zoning designation of the site, which includes a PD-S.4 overlay, provides
additional layers of review and protection.

Section 17.40.030 of the Zoning Ordinance states any development on property in the
Planned Development overlay zone is “subject to the granting of a conditional use permit”
and by inference a Coastal Development Permit. In addition, the S.4 Special Treatment Zone
Overlay [Section 17.40.050(G.)] requires special “design review” and approval by the
Planning Commission prior to the issuance of a permit. [Section 17.40.050(J.)] :

In addition, it must also be noted that the Coastal Development Permit for the
commercial shopping center proposed for the site has been annually extended by the Coastal -
Commission with a finding of “no changed circumstances.” Given the fact that the
commercially shopping center certainly generates physical impacts, it is not clear how the
extension of the map, which will generate no physical impacts, can be denied on the basis of
“changed circumstances.”

3. EXHIBIT NO. 10a
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Based on the above analysis, there are no “changed circumstances” that would allow
the pending appeal to be upheld. '

Potential Traffic Impacts:

Morro Bay Subdivision Ordinance §16.10.060(C.) requires that “There have been no
changes to the capacities of community resources, including but not limited to water supply,
sewage treatment or disposal facilities, roads or schools such that is no longer sufficient -
remaining capacity to serve the project.”

The extension of the map simply does not generate any traffic impacts, and certainly
none that would rise to the required level “such that is no longer sufficient remaining
capacity to serve the project.”

There are three issues that should be addressed in this regard.

First, for the reasons discussed above, the map will not generate any traffic since it
does not allow any development. Any development will require full discretionary review and
approval.

Second, as the Greg Fuz, Morro Bay Director of Public Services, has confirmed, all
the potential impacts identified in his July 12, 1999, letter will all be mitigated by the
withdrawal of the approved commercial shopping center project.

Finally, all traffic studies performed for the City since the commercial shopping
center project was approved have included the traffic generated from the approved
commercial development on this site in their calculations of levels of service under build-out
and any level of service analysis completed after that approval have included these numbers
as part of their analysis. The withdrawal of the approved commercial shopping center project,
which is required as a Condition of Approval of the extension of the map, will eliminate all
currently approved traffic impacts associated with development on the property and remove
the traffic associated with this project from current level of service analyses. Any future
development proposals would be independently evaluated for traffic impacts at the time of
their submittal.

The extension of the map will simply not generate any traffic 1mpacts and therefore
“changed circumstances” do not apply in this regard.

Potential Impact on Visual Resources:

In its review of “changed circumstances,” staff points to the designation of Highway
1 as a “scenic highway” as an additional “changed circumstance” that could lead to
upholding the appeal.

EXHIBIT NO. 10a
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Morro Bay Subdivision Ordinance §16.10.060(A.) requires that “There have been no
changes to the provisions of the land use plan or zoning ordinance applicable to the project
since the approval of the tentative map.”

A detailed review of this scenic highway designation, shows that there are no
“changed circumstances” connected with this designation.

This designation does not add another layer of review, or even add new review
criteria, to those that existed at the time of the original approval of the map. This designation
under §261 of the California Streets and Highways Code merely certifies that the local
governmental agency has enacted five specific types of development review ordinances.
These requirements include regulation of land use and density of development, detailed land
use and site planning, signage ordinances, grading and landscaping ordinances, and design
review. This designation does not add or change the review criteria that the City had in effect
at the time the map was originally approved. Caltrans merely monitors that the City’s
ordinances remain in effect and are being applied. Caltrans does not, nor any other body,
review projects for consistency.

For your additional information, I am mailing a copy of the “Guidelines for the
Official Designation of Scenic Highways” to Renee Brooke along with a copy of this letter.

It should also be noted that during the hearing process the impact of the City
requesting this designation on the approved commercial shopping center project was
discussed. It was made clear, as part of the legislative intent of the request to Caltrans for
inclusion in the scenic highway program, that this designation would have no impact on the
future development of the Tri W property.

It must also be reiterated that the open space easements required as a Condition of
Approval are also meant to protect the visual resources on the property by protecting the
creek corridor, the areas with slopes in excess of 30 percent, and the areas within 50 feet
vertical elevation of the ridgetops.

The above discussion is intended to supplement the information forwarded to the
Coastal Commission at its meeting on October 12, 2000 regarding the consistency of the
extension of the map with Measure H and the requirement of including a Precise Plan as part
of a Vesting Tentative Parcel Map submittal.

I believe that after staff has considered all of the information that has been provided
in this matter it will find that there is no legal or factual basis for this appeal. If not, I would
appreciate an opportunity to discuss these matters further.
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Again, I appreciate your cooperation and assistance in this matter, and I look forward
to the satisfactory resolution of this matter.

Sincerely,

Marshall E. Ochylski,
Attorney at Law

MEO/Ipp

ccC:

Ms. Renee Brooke
Central Coast Area Office,
California Coastal Commission

Mr. Greg Fuz,
Department of Planning and Building,
City of Morro Bay

Mr. Robert Schultz, Esq.
City Attorney,
City of Morro Bay

Ms. Sharon Williams,
President
Tri W Enterprises, Inc.
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 SECTION IV

DESIGNATION PROCESS

STEP 1

PREPARATION AND ADOPTION OF SCENIC
CORRIDOR PROTECTION PROGRAM

Scenic Corridor
Protection Pro-
grams do not
preclude devel-
opment but
ensure compat-
ible development
that Is consistent
with the com-
munity’s scenic
values and goals
of the California
Scenic Highway
Program.

This step requires the local jurisdiction to develop
and adopt protection measures in the form of ordinances
to apply to the area of land within the scenic corri-
dor. Such regulations may already exist in various
portions of local codes. They should, however, be
assembled under an easy to read format that in-
cludes, at 2 minimum, the five legislatively required
standards listed below. They should be written in
sufficient detail to avoid broad discretionary inter-
pretation.

Minimum Standards

The five minimum requirements* under Section 261
of the Streets and Highways Code are:

* Regulation of land use and density of develop-
ment (i.e., density classifications and types of
allowable land uses),

+ Detailed land and site planning (i.e., permit or
design review authority and regulations for the
review of proposed developments),

+ Prohibition of off-site outdoor advertising** and
control of pn-site outdoor advertising,

* Careful attention to and control of earthmoving
and landscaping (i.e., grading ordinances, grading
permit requirements, design review authority,
landscaping and vegetation requirements), and

* The design and appearance of structures and
equipment (i.e., placement of utility structures,
microwave receptors, etc.).

¢ also see "Undesgrounding of Utility Lines” in Section VI
** as required per Section 5440.1 of the Business and Professions Code
(Outdoor Advertising Act)

SECTION IV
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SECTION V

MONITORING PROCESS

The degree to which a scenic corridor protection
program is successful depends on enforcement of the

* protection measures. This requires that the Caltrans

district staff remain familiar with the requirements of
the protection program and experienced in inspec-
tion procedures.

To maintain the consist'ency and integrity of the
California Scenic Highway Program, Caltrans, in

cconjunction with DTAC, will conduct a monitoring

program. The appropriate local jurisdiction will be
asked to attest to continued enforcement of the ap-
proved corridor protection measures once every five
years. The District Scenic Highway Coordinator will
inspect the scenic highway to confirm compliance.

Caltrans, with the advice of DTAC, is authorized by
statute to revoke official scenic highway designations
if the scenic corridor protection program has ceased
to be enforced or if it is determined that the scenic
appearance of the corridor has not been protected.

Caltrans will extend designation for another five
years if the local jurisdiction has reasonably enforced
its adopted corridor protection measures. If the local
jurisdiction is not in compliance, Caltrans will send
notification of the infraction(s). When it is feasible
for the local jurisdiction to remedy the infraction(s),
a time period of one year (from the date of the notifi-
cation) will be granted to make corrections. When
the infraction(s) cannot be remedied, the scenic
highway designation will be revoked.

A local jurisdiction may request that Caltrans remove
aroute from Official Scenic Highway status at any time.

EXHIBIT NO. 10a
APPLICATION NO.

A-3-MRB-99-082
10 of 10

«© California Coastal Commission




