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I. SUMMARY 

CCC-00-CD-02 

V-7-93-00I 

Submerged lands totaling I 0 acres, 300 yards 
offshore of the Balboa Peninsula in the City of 
Newport Beach, Orange County (Exhibit 1) 

City ofNewport Beach 

The placement on the seafloor of an artificial 
reef made of a variety of materials, including, 
but not limited to: (I) used automobile tires; 
(2) PVC pipe; (3) plastic mesh; (4) netting; (5) 
plastic jugs; (6) nylon rope; (7) polyurethane 
foam; (8) iron rod; and (9) concrete blocks . 

Marine Forests Society (MFS), Rodolphe 
Streichenberger, President and Founder 

COP E-93-13; CDFG aquaculture lease No. 
M-738-02; CC Artificial Reef Workshop 
Handout August 8, 1999, Item Wl2. 

Exempt (CEQA Guidelines (CG) §§ 15061 
(b)(l) and (3)) and Categorically Exempt (CO) 
§§ 1506l(b)(2), I5307, 15308 and 15321) 

The above-referenced violation activity consists of development (as that term is defined in 
section 30I06 of the California Coastal Act) that has been undertaken in a manner that is 
inconsistent with the permitting requirements set forth in section 30600 of the Act. This 
development consists of the placement, over time, on the seafloor of an artificial reef consisting 
of a variety of materials, including, but not limited to: (1) used automobile tires; (2) PVC pipe; 
(3) plastic mesh; ( 4) netting; (5) plastic jugs; (6) nylon rope; (7) polyurethane foam; (8) iron rod; 
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and (9) concrete blocks. These activities first began in 1988 and have continued to the present 
without the California Coastal Commission's regulatory approval. 

On April 9, 1997, the California Coastal Commission, by a vote of 0 in favor and 12 opposed, 
denied an application by Marine Forests Society (MFS) for an after-the-fact coastal development 
permit for the subject development activities (Exhibit 2). At the time of the hearing 
Commissioners agreed to postpone enforcement action against MFS until the Commission held a 
public workshop on artificial reefs. 

On August 11, 1999 the Commission held the artificial reef workshop. At the end of the 
workshop the Commissioners directed staff to proceed with enforcement action against MFS to 
seek removal of the denied artificial reef development. 

Since August 1999, Commission staffhas contacted MFS on numerous occasions in writing and 
by telephone, requesting that MFS apply for a CDP to remove the denied development. MFS has 
not complied with staff's requests. As a result of MFS 's refusal to remove the illegal 
development, the Executive Director of the Commission instituted proceedings for the 
Commission to issue, pursuant to Coastal Act section 3081 0, a Cease and Desist Order to resolve 
the subject violation. 

• 

The proposed cease and desist order would require MFS to: (1) refrain from engaging in any • 
further development activity off the shores ofNewport Beach; {2) obtain from the Commission a 
coastal development permit authorizing removal of the denied development, and (3) carry out 
removal activities authorized by the permit within a specified timeframe. 

II. HEARING PROCEDURES 

The procedures for a hearing on a proposed Cease and Desist Order are outlined in section 13185 
of the California Code of Regulations (CCR), Title 14, Division 5.5, Chapter 5, Subchapter 8. 
The Cease and Desist hearing procedure is similar in most respects to the procedures that the 
Commission utilizes for permit and LCP matters. 

For a Cease and Desist hearing the Chair shall announce the matter and request that all parties or 
their representatives identify themselves for the record, indicate what matters are already part of 
the record, and announce the rules of the proceeding including time limits for presentations. The 
Chair shall also announce the right of any speaker to propose to the Commission, at any time 
before the close of the hearing, any question(s) for any Commissioner, in his or her discretion, to 
ask of any other speaker. The Commission staff shall then present the report and 
recommendation to the Commission, after which the alleged violator{s) or their representative(s) 
may present their position{s) with particular attention to those areas where an actual controversy 
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exists. The Chair may then recognize other interested persons, after which staff shall respond to 
the testimony and to any new evidence introduced. 

The Commission should receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in CCR section 13186, 
incorporating by reference section 13065. After the Chair closes the hearing, the Commission 
may ask questions as part of its deliberations on the matter, including, if any Commissioner 
chooses, any questions proposed by any speaker in the manner noted above. Finally, the 
Commission shall determine, by a majority vote of those present and voting, whether to issue the 
Cease and Desist order, either in the form recommended by staff, or as amended by the 
Commission. Passage of a motion, per staff recommendation or as amended by the Commission, 
as the case may be, will result in issuance of the order. 

III. MOTION 

Staff recommends adoption of the following motion: 

I move tltat tlte Commission issue Cease and Desist Order No. CC-00-CD-02 as 
proposed by staff. 

• Staff recommends a Yes vote. An affirmative vote by the majority of the Commissioners present 
will result in the issuance of the order set forth in Section V of this report. 

• 

IV. PROPOSED FINDING 

Staff recommends the Commission adopt the following findings of fact in support of its action: 

A. Background and Administrative Resolution Attempts 

From 1988 and continuing through the present the Marine Forests Society (MFS) placed a 
variety of structures and materials on the seafloor offshore from Newport Beach in Orange 
County (Exhibit 1). The project was intended to examine the technical feasibility of large-scale 
marine habitat enhancement. Structures included approximately 2,000 plastic jugs wrapped with 
plastic mesh, 100 20-foot long air-filled 6-inch PVC pipes, 1,500 automobile tires tied together, 
and a variety of other materials (Exhibit 3). 

In April 1987 the California Department of Fish and Game (CDFG) conditionally granted to 
MFS a lease (No. M-738-02) for the conduct of aquaculture activities at the property location 
(Exhibit 4). Condition G of the lease agreement explicitly requires the leasee to obtain Coastal 
Commission regulatory approval prior to proceeding with the project. The lease also specified 
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that MFS must enter into a production agreement with CDFG and meet minimum planting and 
production requirements after five years in operation in order for the lease to be renewed. In 
October 1994, the CDFG declared lease No. M-738-02 abandoned by mutual agreement between 
MFS and CDFG. Condition "F" of the lease required all project-related improvements be 
salvaged and removed within 90 days of the termination of the lease. MFS has not complied 
with this condition. 

On June 7, 1993 the Commission became aware of the unpermitted development (also known as 
Project 1) when MFS submitted an incomplete Coastal Development Permit (CDP) application 
(E-93-13) for a Tire Reef Demonstration (TRD) Project (Project 2). On June 18, 1993, 
Commission staff simultaneously issued an "incomplete" filing status letter for the TRD project 
embodied in Project 2 and opened a Coastal Act violation case on Project 1. 

On August 8, 1995 MFS applied for an after-the-fact coastal development permit (CDP) (E-95-5) 
for Project 1 (Exhibit 5). On April 9, 1997 the California Coastal Commission denied E-95-5 
(Exhibit 2). At the time of the hearing the Commissioners agreed to postpone enforcement 
action against MFS to secure removal of the denied development until the Commission held a 
public workshop on artificial reef construction. 

On August 11, 1999 the Commission held the artificial reef workshop (Exhibit 6). At the end of 

• 

the workshop the Commissioners directed staff to proceed with enforcement action against MFS • 
to cause the development denied in E-95-5 to be removed. 

Since August 1999 Commission staffhave contacted Streichenberger as representative ofMFS to 
request removal of the denied development. As of the date of this report, MFS has failed to 
comply with staffs requests. 

B. Resource Impacts 

Coastal Act sections 30230, 30231, and 30233 state: 

30230. Marine resources shall be maintained, enhanced, and, where feasible, restored 
Special protection shall be given to areas and species of special biological or economic 
significance. Uses of the marine environment shall be carried out in a manner that will 
sustain the biological productivity of coastal waters and that will maintain healthy 
populations of all species of marine organisms adequate for long-term commercial, 
recreational, scientific, and educational purposes. 

30231. The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine organisms and 
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for the protection of human health shall be maintained and, where foasible, restored 
through, among other means, minimizing adverse effects of waste water discharges. 

30233. (a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and 
lakes shall be permitted in accordance with other applicable provisions of this division, 
where there is no feasible less environmentally damaging alternative, and where feasible 
mitigation measures have been provided to minimize adverse environmental effects, and 
shall be limited to the following: (b) Dredging and spoils disposal shall be planned and 
carried out to avoid significant disruption to marine and wildlife habitats and water 
circulation. Dredge spoils suitable for beach replenishment should be transported for such 
purposes to appropriate beaches or into suitable long shore current systems. 

Marine Forests Society's denied development has posed and continues to pose a danger to both 
human and marine ecosystem health since the project's inception in 1988. The dangers from the 
project come from the project's location near a sewage outfall, leachates from tires used in the 
project, and materials used in the project that have become debris on the ocean floor. 

The development is located within the shellfish harvesting exclusion zone established by the 
National Shellfish Sanitation Plan. This zone was established around the outfall of the Orange 
County Sanitation District Ocean Discharge and local marinas to provide a buffer zone between 
the bacterial and environmental contaminates associated with these facilities and the area where 
harvesting of shellfish occurs. The siting of an artificial reef in an area of degraded water quality 
raises concerns regarding the marine life attracted to the area, and ultimate human consumption 
of contaminated fish and shellfish. By attracting and congregating fish in this area, the MFS 
development increases the risk that unsuspecting recreational anglers may catch and consume 
fish contaminated with E. coli and other pathogens associated with sewage outfall. 

Tires, of which there are over 1,500 used in the project, contain compounds that are harmful to 
some marine organisms and actually toxic to other organisms. Although there seems to be some 
disagreement in the scientific community as to the levels of toxicity that may leach from tires 
and the degree of harm posed to individual species, there is a general consensus that tires in the 
marine environment pose some health risk to marine organisms. 

The materials used for the MFS project, tires, plastic jugs, PVC pipe, plastic mesh, netting, nylon 
rope, Styrofoam, and a variety of other, man-made materials, are not sufficiently dense to remain 
in place on the sea floor under heavy storm and wave conditions. The project structures are 
anchored to the sandy bottom by means of small plastic anchors and Y.t-inch-diameter nylon rope. 
Over the years some of the material has broken free and become marine debris. Site inspections 
in September 1993, and October 1995 showed only a few of the original 2,000 deflated plastic 
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jugs planted for the development remained in place. 1 At sea, the materials used in the 
development create problems for both marine life and human activities. Drifting plastic can foul 
props and jam intake valves on small vessels. Discarded netting and rope assemblies can trap 
fish and marine mammals long after they are abandoned. Given that the Commission denied an 
after-the-fact permit request to retain the project, the denied development now constitutes ocean 
dumping. 

C. Staff Allegations 

The staff alleges the following: 

I. The Marine Forest Society, of which Rodolphe Streichenberger is the President and Founder 
of, has undertaken development as defined by Coastal Act section 30106 on 10 acres of 
submerged lands, 300 yards offshore of the Balboa Peninsula in the City ofNewport Beach. 
This land falls within the coastal zone as defined by Coastal Act section 30103. The Marine 
Forest Society has failed to first obtain a coastal development permit (CDP) as required by 
Coastal Act section 30600 for this development. From 1988 and continuing to the present 
MFS placed and maintained the following on the ocean floor: (1) used automobile tires; (2) 
PVC pipe; (3) plastic mesh; (4) netting; (5) plastic jugs; (6) nylon rope; (7) polyurethane 
foam; (8) iron rod; and (9) concrete blocks. 

• 

2. On April 9, 1997 the Coastal Commission denied MFS's ATF application for CDP E-95-5. • 
Since that time, MFS has failed to remove or file for a CDP to remove the denied 
development. 

D. Alleged Violators Defense and Commission Response 

1) Other facts which may exonerate or mitigate your possible responsibility or otherwise 
explain your relationship to the possible violation (be as specific as you can; if you have or 
know of any document(s), photograph(s), map(s), letter(s), or other evidence that you 
believe is/are relevant, please identify it/them by name, date, type, and any other 
identifying information and provide the original(s) or (a) copy(ies) if you can: 

MFS Defense: 

In November 25, 1986 the newly founded Maine Forests Society (MFS) wrote to E.J. Smith, 
Supervisor of the Marine Resources Division of the California Department of Fish and Game 
(CDFG), requesting an aquaculture lease for "the experiment of Sea Rio-Structuring, a key 

1 Table 1. Adopted Findings for Coastal Development Permit E-95-5. April 9, 1997 
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process to implement enhancement of the sea, kelp field restoration, and mitigation programs". 
See attachment I 

On February 23, 1987, the City of Newport Beach endorsed the MFS "aquaculture research 
project" on the submerged lands, which have been legislatively granted to the City in a public 
trust. See attachment II 

On April 1, 1997 the CDFG granted the MFS an aquaculture lease in order to cultivate 
kelp, abalone, mussels, sea urchins, scallops, and oysters "planted on bio-structures anchored 
on the seafloor ... No other mode of operation or culture method is authorized unless Lessee shall 
first obtain approval from the F & G Commission. See attachment Ill 

From 1986 to 1993 the MFS conducted experimentation of such above-mentioned bio­
structures. This Project 1 consisted of 2, 000 seafloor-anchored 2-gallon plastic jugs for kelp, 
150 seafloor-anchored 20-ft. long plastic tubes, and 1500 seafloor-anchored used tires grouped 
in 15 tire ribbons. 

In 1993 and at the request ofthe Integrated Waste Management Board (CJWMB), the MFS 
planned for demonstrating the possibility of the recycling of used tires in marine habitats. This 
Project 2, which consisted of 4.5 acre "Tire Mussel Ribbon (TMR)" made of 30,000 used tires . 
On April 28, 1993 the MFS Project 2 was granted $100,000 by CJWMB. Project 2 was never 
implemented. The project was attacked and destroyed by (1) Susan Hansch, the CCC's Deputy 
Director promoting the use of a quarry rock-made artificial reef for an environmental mitigation 
of the Edison Nuclear Plant at San Onofre, and by (2) Dennis Bedford, an agent of the Artificial 
Reef Unit at the CDFG. Mr. Bedford and Ms. Susan Hansch were promoting the same quarry 
rock project for the Edison Company. 

The "Query Rock Lobby" of the CCC Hansch and CDFG Bedford proclaimed that Project 
2 will never be authorized by the CCC. So, they forced the CIWMB and the MFS to abandon 
Project 2, in spite of the fact that the project had been approved by the CJWMB State Agency 
(June 30, 1993), the City of Newport Beach (March 27, 1995), and the CDFG Commission 
(August 26, 1993) See attachment IV, V, VI 

Having destroyed the MFS 's Project 2, the "Quarry Rock Lobby" wanted to go further and 
destroy also the MFS's Project 1. 

After having obstructed for 4 years the Commission's hearing for the June 4, 1993 after-the­
fact application permit for Project 1 (MFS's Appeal on April 29, 1995), the commission's staff 
presented false "Findings" and recommended the denial of the permit for Project 1. On April 
1997 the Commission denied the granting of a permit for Project 1, but ordered the CCC 's staff 
to hold a workshop in order to review the project of the MFS within 2 months. In spite of the 
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MFS protest, the CCC 's after-hearing report omitted to report the objections of the MFS at the 
hearing and the workshop decision of the Commission. See attachment V, III, XI, XVI 

On August 11, 1999, after 2 years of delaying a workshop, which could have changed the 
Commission's misruling of April 9, 1997, the CCC 's staff held a biased workshop without the 
participant ofthe MFS. Once again, D. Bedford and S. Hansch organized this other sabotage of 
the MFS existing development. 

On October 28, 1999, and as a result of 6 years of machination by the "Quarry Rock 
Lobby, " the staff of the CCC is now presenting the MFS a Cease and Desist Notice. 

B. OUR REFUTATION OF PERMIT VIOLATION NO. V-E-93-001 

a) The CCC text "California Coastal Act of 1976 Questions and Answers", which is a guide 
to California develops, contains the question: What types of development require a coastal 
permit?" The CCC has answered this questions as follows: Under the Coastal Act, most 
structures or activities that modify land or water use in the coastal zone require a coastal 
development permit: Therefore, it makes sense to believe that submerged structures which 
do not modify the water use in the coastal waters are exempt from a CCC permit. This is 
particularly true when underwater structures are experimental and removable as the biD­
structures of MFS Project 1 are. 

b) The MFS has inquired with the Marine Resources Division of the CDFG about the 
necessity to askfor a CCC permit for Project 1. The CDFG answer was negative. 

c) Several years before sending the June 1993 Violation notice V-E-93-001 the CCC's staff 
knew and had been informed of the MFS 's activity. During several years the CCC 's staff did 
not require the MFS to file for a permit for Project 1. See attached X 

d) On June 18, 1993 Susan Hansch wrote that the CCC's staff had not yet determined if "a 
coastal development permit was required for the existing experimental bio-structures ". 
This undecidedness, after several years of acceptance of the fact, suggests that the CCC 's 
staff is today arbitrary accusing the MFS of a violation of the CEQA law. 

C. OUR REFUTATION OF THE ACCUSATION OF HAVING DEVELOPED WITHOUT A 
PERMIT AN "ARTIFICIAL REEF. " 

In 1988 the MFS did not begin the development of an "artificial reef' as stated in the 
October 28, 1999 Cease and Desist letter. 

During 6 years, the MFS development was described by the CCC 's staff as follows: 
"structures", "existing structures", "existing experimental bio-structures ", "unpermitted 
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structures", kelp bio-structures ", "mussel columns", "used tires", "diverse little units", 
materials", "various experimental structures", "jill in open waters", "artificial marine 
habitat experiment. " 

It is only on October 28, 1999 that for the first time the CCC's staff gave the label 
"Artificial Reef' to the MFS bio-structures Project 1. In so doing the CCC's staff are 
denying the novelty and originality of the MFS structures and comparing them with the 
artificial reefs they promote. 

Having created the above-mentioned confusion the CCC 's argue that according the CEQA 
Section 21080.5 (d)(2)(1) they must permit the MFS bio-structures because they are 
"artificial reefs" of greater environmental impact than the rock concrete-made available 
artificial reefs that they recommend. See: W-12a Staff Recommendation, Page 30, 2.5. 
Our answer to the argument of the CCC's staff is: 

1. The MFS bio-structures cannot be compared to the CCC 's artificial reefs. The MFS bio­
structures are different from any other structures ever built in the world. The proof lies in 
the fact that the MFS bio-structures have been granted US patens of invention. 

2. The MFS bio-structures do not cause the adverse environmental impacts that the rock or 
concrete artificial reefs of the CCC do to the environment. All the contrary, it is the CCC 's 
artificial reefs which cause "significant and unavoidable" adverse impacts to the 
environment, as reported in the May 1999 Environmental Impact Report (EIR) of Resources 
Insights Inc. 

3. The MFS bio-structures have never been found actually doing adverse environmental 
impacts. 

Therefore, the "Artificial Reef' accusation is a false accusation. 

Commission's response: 

The Marine Forests Society makes essentially five arguments in its defense. 

1. The activity that is the subject of this proceeding does not constitute development under 
the Coastal Act. 

Section 301 06 of the Coastal Act defines development as 

... the placement or erection (on land in or under water) of any solid material or structure; 

... change in the intensity of use of water, or of access there to; construction, 
reconstruction, demolition, or alteration of the size of any structure, including any facility 
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of any private, public, or municipal utility; and the removal or harvesting of major 
vegetation other than for agricultural purposes ... As used in this section, "structure" 
includes, but is not limited to, any building, road, pipe, flume, conduit, siphon, aqueduct, 
telephone line, and electrical power transmission and distribution line. 

MFS's Project 1 involved the placement of scrap tires and other readily available discarded 
materials on the sandy seafloor off Newport Beach. Such activity constituted "the 
placement ... under water, of ... solid material or structures." Contrary to MFS's contention, it also 
changed the intensity of use of the water from a sandy sea floor to marine habitat for mussels and 
fish. Consequently, the subject activities satisfy the definition of development contain~d in 
section 30106 of the Coastal Act. 

2. MFS is exempt from filing for a CDP because staff at CDFG told MFS a CDP was not 
necessary 

MFS gives no information as to the identity of the CDFG staff person who supposedly gave this 
advice. Even if the statement MFS alleges to have been made had in fact been made, under 
California law one public agency cannot by giving erroneous advice impair the legal jurisdiction 
of another public agency. (California Tahoe Regional Planning Agency v. Day and Night 
Electric Inc. ( 1985) 163 Cal.App.3d 898.) 

• 

MFS was aware of the need to apply for a CDP when CDFG conditionally approved its • 
aquaculture lease in 1987. Condition G of the lease agreement, expressly required MFS to obtain 
Coastal Commission regulatory approval (Exhibit 4). In any event, beginning in 1993, after the 
CDFG lease had expired, the Commission began notifying MFS independent of CDFG's action 
that the MFS needed to apply for an AFT CDP from the Commission. 

3. Prior to 1993 Coastal Commission Staff had knowledge of MFS activities and did 
nothing 

The argument made by MFS is essentially one of "laches." That is to say that because the 
Commission took such a long time enforcing MFS' s violation of the Coastal Act, the 
Commission essentially abandoned its right to take action against MFS. 

As evidence to support this defense MFS cites articles published in the L. A. Times, the Orange 
County Register, and the Daily Pilot from 1987 to 1993. However, MFS cites no evidence that 
these articles were ever read by or called to the attention of Commission staff. 

MFS also cites a letter to the Commission dated July 12, 1991, from State Assemblyman Tom 
. Mays (See Exhibit 8, Attachment X). The letter is in reference to the Southern California 
Edison Company's San Onofre Nuclear Generating Station in San Diego County. In the letter 
Assemblyman Mays discusses the merits of MFS's project and recommends that the 
Commission consider MFS' s reef design as an alternative to a proposed concrete reef planned for 
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offshore of the power plant. While it may be true that this letter provided the Commission with 
technical "notice" of the MFS' s Project 1, it did so in the context of a comment on another 
project as distinguished from a report of unpermitted development. 

In any event, the doctrine of laches does not apply in this case. It is well settled that, as in the 
case of estoppel, the equitable defense of laches "will not ordinarily be invoked to defeat policy 
adopted for the public protection." (City of San Francisco v. Pacella (1978) 85 Cal.App.3d 637, 
646.2

) Furthermore, to invoke the defense of laches a party must show not only unjustified delay 
but also that the delay has caused prejudice to the party and that party has a good faith belief in 
the correctness of his conduct. (!d.) The Chapter 3 resource policies of the Act previously cited 
in this report constitute polices adopted for the benefit of the public. The Coastal Act creates a 
permit program to, among other objectives, protect the integrity and productivity of coastal 
waters and of the marine organisms that inhabit them. Additionally, the MFS cites no evidence 
that the short period of two years ( 1991-1993) between Assemblyman Mays' letter and the 
Commission's commencement of this enforcement proceeding caused any prejudice to MFS. 
Lastly there is no basis for ascribing to the MFS a good faith belief in the correctness of its 
actions (implementation of Project 1 without obtaining a coastal development permit therefor) in 
light of Condition G of its CDFG lease agreement, which, as previously noted, provided the MFS 
with clear and unambiguous notice of the need to obtain such a permit. 

4. MFS's project is not an artificial reef; it is a bio-structure 

MFS argues that its development is not "an artificial reef' as stated in the Notice of Intent (NO I) 
letter (Exhibit 7). It is irrelevant what the marine development in which MFS has engaged is 
called. The Commission's NOI letter identified the activity ofthe MFS and correctly defined it 
as development based on the definition of that term contained in section 30106 of the Coastal 
Act. 

5. MFS project does not have an adverse effect on the environment 

The last argument made by MFS is that the development does not cause adverse coastal impacts. 
The Coastal Commission itself has already considered whether or not the cited development is 
consistent with Chapter 3 Coastal Act resource policies and has found that the project is not 
consistent with sections 30210, 30211, 30230, 30231, 30233, and 30253. Specifically, the 
Commission found in its denial of CDP E-95-5 that the project poses a danger to the both the 
environment and public health based on 1) the project's location near a sewage outfall, 2) 
leachates from tires used in the project, and 3) materials used in the project that have become 
debris on the ocean floor. lfMFS believed that the Commission's findings were in error it had 
the ability, pursuant to section 30801 of the Coastal Act and Section 1094.5 of the Code of Civil 
Procedure and within 60 days after the decision had become final, to seek judicial review of the 

2 Accord: Morrison v. California Horse Racing Board ( 1988) 205 Cal.App.3d 211, 219 ("Where there is no 
showing of manifest injustice to the party asserting laches, and where application of the doctrine would nullify a 
policy adopted for the public protection, laches may not be raised against a governmental agency."). 
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allegedly erroneous findings. MFS did not file a writ of mandate within 60 days. As a result the 
Commissioners' findings are now final and binding upon Marine Forests Society. 

2) Any other information, statement, etc. that you want to offer or make: 

MFS's Defense: 

During the 4 years, from 1995 to 1999, the CCC has ignored the MFS's warnings and 
complaints about the wrongdoings of the CCC 's staff Communications from the MFS 
signaled fraudulous reports and extortion. Not one of these warnings was answered. The 
CCC was completely unresponsive to the allegation of very serious transgressions. See 
attachments XI, VII, XII, IX, XIII, XIV, XVII, XV, XVII, XIII, XX 

A summary of the wrongdoings and motivations of the CCC 's staff can be read in the July 
29, 1999 letter (ATT. XIX) that the MFS addressed to Ms. Sara Wan, Chairwoman ofthe 
Commission. It reads as follows: 

"For many years the CCC 's staff has sabotaged the MFS permitted application; then they 
have sabotaged the MFS workshop whose purpose was to show that the permit could be 
granted. 

The sabotage of the MFS project by the CCC 's staff is a scheme to prevent the development 
of the MFS technique, which is able to successfully compete with the CCC 's projects of 
rock-made artificial reefs. 

Rock-made artificial reefs are environmentally and economically counter productive. The 
CCC 's staff is using this defective technique to extort mitigation contracts from the Edison 
Company. 

The initial cause of the present wrongdoings by the CCC 's employees is the policy of the 
CCC Executive Director, Peter Douglas, who mistakenly extended the regulatory function of 
the California Coastal Commission to the business of environmental mitigation. " 

Commission's response: 

The argument MFS presents above is a familiar one that MFS began during the permit evaluation 
process and has continued through the present day. MFS, like all alleged Coastal Act violators, 
has been notified of the Commission's regulatory requirements .and procedures. In 1993 the 
Commission staff requested MFS to file a CDP for unpermitted development. Despite being 
asked, MFS failed to file a complete CDP for four years. In 1997, the Commission denied a 
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May 9, 2000 

CDP for MFS. Despite the denial MFS refuses to comply with the Commission's action and 
remove the denied development. MFS asserts that California law does not apply to their 
activities and this simply is not so. The Commission's denial of MFS's CDP and subsequent 
enforcement action has been in line with the polices and procedures set in the California Coastal 
Act. 

6) Documents, exhibits, declarations under penalty of perjury or other materials that you 
have attached to this form to support your answers or that you want to be made part 
of the administrative record for this enforcement proceeding (Please list in 
chronological order by date, author, and title, and enclose a copy with this completed 
form): 

Streichenberger's Defense: 

I 
II 
III 
IV 
v 
VI 
VII 
VIII 
IX 
X 
XI 
XII 
XIII 
XIV 
XV 
XVI 
XVII 
XVIII 
XIX 
XX 

November 25, 1986 MFS letter to E.J. Smith 
February 24, 1987 letter from the City ofNewport Beach to E.J. Smith 
April 01, 1987 Indenture of Lease 
June 4, 1993 Letter from CIWMB to MFS 
August 26, 1993 letter from Fish and Game to MFS 
March 27, 1995 Minutes of City ofNewport Beach 
March 8, 1996 letter to Peter Douglas, CEO 
August 28, 1996 letter from R.A. Higbie to Coastal Commission 
November 26, 1996 letter to Peter Douglas, CEO 
April 9, 1997 "CCC staff awareness" MFS Note 
April 9, 1997 "Deceptive Statements" MFS Note 
April 9, 1997 "Unacceptable Recommendations" MFS Note 
January 7, 1997 MFS letter to Peter Douglas, CEO 
February 5, 1997letter to Peter Douglas, CEO 
February 20, 1997 MFS letter to Coastal Commissioners 
September 05, 1997 MFS FAX to Susan Hansch, Director 
June 23, 1998 MFS letter to Rusty Areiras, Chairman 
July 29, 1999 MFS letter to Sara Wan, Chairwoman 
August 11, 1999 "Will Continue" letter to Coastal Commissioners 
October 14, 1999 MFS letter to Sara Wan, Chairwoman 

Commission's response: 

See Exhibit 8 for MFS 's complete Statement of Defense and attachments . 
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V. CEASE AND DESIST ORDER 

Staff recommends that the Commission issue the following Cease and Desist Order: 

Pursuant to its authority under Public Resource Code section 30810, the California Coastal 
Commission hereby orders MFS, its directors, officers, members, employees, agents and any 
person acting in concert with or pursuant to the authorization of any of the foregoing, to cease 
and desist from 1) engaging in any future development activity the subject property without a 
Coastal Development Permit, and 2) maintaining on the property any development for which the 
Commission has denied an application for a CDP. Accordingly, all persons subject to this order 
shall fully comply with paragraphs A and B: 

A. Within 60 days of the date of this order, or within such additional time as the Executive 
Director may grant for good cause, MFS shall submit to the Coastal Commission's 
South Central District Office, a complete coastal development permit application for the 
removal of unpermitted development specified below. 

B. In a manner which complies fully with the terms conditions of any coastal development 
permit for the removal of the unpermitted development that the Commission may grant, 
carry out such removal within 180 days from the date of issuance of the permit, or 
within such additional time as the Executive Director may for good cause grant. 

Persons Subject to the Order 

Marine Forests Society (MFS), Rodolphe Streichenberger, President and Founder of the MFS, all 
directors, officers, members, employees, and agents of the MFS, and any person acting in concert 
with or pursuant to the authorization of any of the foregoing. 

Identification of the Property 

The property that is subject to this cease and desist order is the following: 

Submerged lands totaling 10 acres, 300 yards offshore of the Balboa Peninsula in the City 
of Newport Beach, Orange County 

Description of the Unpermitted Development 

This unpermitted development consists of the placement on the seafloor of an artificial reef 
consisting of a variety of materials, including, but not limited to: (1) used automobile tires; (2) 
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PVC pipe; (3) plastic mesh; (4) netting; (5) plastic jugs; (6) nylon rope; (7) polyurethane foam; 
(8) iron rod; and (9) concrete blocks. 

Term of the Order 

The effective date of this order is February 16, 2000. This order shall remain in effect 
permanently unless and until modified or rescinded by the Commission. 

Compliance Obligation 

Strict compliance with this order by all parties subject thereto is required. Failure to comply 
strictly with any term or condition of this order including any deadline contained in this order or 
in the above required coastal development permit(s) as approved by the Commission will 
constitute a violation of this order and may result in the imposition of civil penalties of up to SIX 
THOUSAND DOLLARS ($6,000) per day for each day in which such compliance failure 
persists. The Executive Director may extend deadlines for good cause. Any extension request 
must be made in writing to the Executive Director and received by Commission staff at least 10 
days prior to expiration of the subject deadline . 

Appeal 

Pursuant to Public Resource Code section 30803(b ), any person or entity against whom this order 
is issued may file a petition with the Superior Court for a stay of this order . 
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1. Location of the property. 

2. Adopted Findings for CDP E·95-5 

3. MFS Project 

EXHIBITS 

4. Department ofFish and Game Commission Lease Agreement M-738-02 

5. CDP E-95·5 

6. Artificial Reef Workshop Handout 

7. Notice of Intention 

8. Marine Forests Society Statement of Defense 
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APPLICATION NO.: 

APPLICANT: 

AGENT: 

PROJECT LOCATION: 

PROJECT DESCRIPTION: 

SUBSTANTIVE FILE 
DOCUMENTS: 

Date Filed: October 24, 1996 
49m Day: Waived 
180m Day Waived 
Staff: DRJCK -SF 
Staff Report: March 21, 1997 
Hearing date: April 9, 1997 
Item No.: 12a 
Commission Action: Denied 12-0 

ADOPTED FINDINGS 

E-95-5 

Marine Forests Society 

Rodolphe Streichenberger, President 

The project is located on a 1 0-acre, sub-tidal parcel, 
approximately 300 yards offshore the Balboa Peninsula, 
Newport Beach, Orange County (Exhibit 1 ). 

An after-the-fact pennit request for an existing, artificial 
marine habitat experiment. The development includes the 
placement of a variety of materials on the sea floor, 
including but not limited to: (1) scrap automobile tires; (2) 
PVC pipe; (3) plastic mesh; (4) netting; (5) plastic jugs; (6) 
nylon rope; (7) polyurethane foam; (8) iron rod; and (9) 
concrete blocks. (See Section 2.1.3) 

See Appendix A 

Staff Note: Although the development occurred prior to the submission of a CDP application, the 
analysis contained in this report is based solely upon the project's consistency with the Chapter 3 
policies of the Coastal Act. Commission action on an after-the-fact permit application does not 
constitute a waiver of any possible legal action with regard to the alleged violation nor does it 
constitute an admission as to the legality of any development undertaken without a coastal 
development permit. 

:;n 

EXHIBIT NO. 2 
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SYNOPSIS 

( 

Staff recommends denial of this project on the basis that it is inconsistent with the Chapter 3 
policies of the Coastal Act. 

The Marine Forests Society (MFS) project consists of the placement of a variety of structures 
on the sea floor as a basis to examine the technical feasibility oflarge~scale marine habitat 
enhancement utilizing plastic structures, tires, and other materials. The development was 
conducted between 1988 and 1993, and is described by the applicant in the following manner: 

1. approximately 2000 "kelp bio-structures," installed in 1988-1989, each consisting of an 
air-filled, one-gallon, plastic jug which is wrapped with plastic mesh, floating 
approximately 12 feet above the sea floor, and moored with 1/4-inch-diameter, nylon rope 
and a plastic anchor; 

2. approximately l 00 "mussel columns," installed in 1988-1989, each consisting of a 20-
foot-long, 6-inch-diameter, polyvinylchloride (PVC) pipe, filled with air and capped in 
order to be suspended vertically in the water column, and moored 1 S feet below the water 
surface with 5/8-inch-diameter, nylon rope and a plastic anchor; 

3. approximately 15 "tire ribbons,'' installed in 1993, each consisting of approximately 100 
scrap, automobile tires, tied together with nylon rope, and moored with 3/8-inch-

·~ : ' .. . . . . '• 

• 

diameter, nylon rope and plastic anchors, totaling approximately 1500 tires; • 
4. four "plastic tube and net habitats," installed in 1989, consisting of20-foot-long, PVC 

pipes, nylon ropes, and nylon nets; 
5. two "pyramid habitats,, made of iron rods with nylon mooring line, three feet high; 
6. one "bundle habitat," made of iron rods with nylon mooring line, three feet high; 
7. four "plastic boulder habitats," described as 4 feet high, made of polyethylene mesh; 
8. three "concrete block habitats," each consisting of eight, hollow, concrete blocks; 
9. five "tire columns," installed in 1991, made of an unspecified number of automobile tires 

filled with polyurethane foam; and 
10. two "unrelated experimental habitats," described as consisting of plastic substrates, floats 

and anchors. 

The staff recommends that the Commission deny the MFS pennit application because the 
design, siting, and operation of the project fail to implement appropriate measures to reduce 
impacts to coastal resources, in conflict with the resource protection policies of the Coastal Act 
and the requirements of the California Environmental Quality Act (CEQA). 

Table 1 summarizes the basis for the staff recommendation for coastal development permit 
denial. Reference citations and in-depth analysis's of each issue area are included in Section 2 of 
this report. 

• 
EXHIBIT NO. 2_ 

c.c.c.~eo-c..,p-o2 
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Table I. 

Issue 

Sewage 
Outfall . 

Toxic 
Leachates 
from Tires 

Marine 
Debris 

Issue Summary: Potential Project-Related Impacts 

The proposed project is located within a shellfish harvestir:3 exclusion zone due to its 
proximity to an Orange County Sanitation District sewage outfall. Artificial reefs are 
designed to attract and/or produce fish and invertebrates and to enhance sport fishing 
opportunities. The siting of an artificial reef in an area of degraded water quality 
increases the risk that marine life attracted to the area will be adversely affected by 
exposure to contaminants. Recreational anglers may catch and consume fish 
contaminated with E. coli and other pathogens associated with the sewage outfall. In 
addition, the Marine Forests Society (MFS) CDP application states that recreational 
divers may harvest shellfish from the project site. Siting the MFS project at this 
location is not consistent with the marine resource protection policies of Coastal Act 
sections 30230 and 30231. 
Ttres contam compoun s t at are arm u to some orgamsms an acute y toxtc to 
other organisms. Studies conducted by the Ontario Ministry of the Environment and 
for the Maryland Department of Natural Resources indicate that tires submersed in 
water release toxic ·chemicals. Additionally, used automobile tires are contaminated with 
road debris, dirt, oil, and other substances. These contaminant materials pose a risk to 
marine life and compromise water quality. Analysis regarding bio-accumulation of 
chemical compounds and the resultant impacts have not been completed. The impacts 
associated with the concentration of these noxious substances resulting from the 
placement of tires into the marine environment is potentially significant. The staff of 
the Santa Ana Region Regional Water Quality Control Board does not recommend 
approval of the MFS project due to their concerns regarding the release of toxic 
compounds from the tires and the bio-accumulation of these substances. California 
Department of Fish and Game biologists believe that surface toxicity may interfere with 
the ability of marine species to attach to tire surfaces. The use of automobile tires for 
the MFS project poses an unacceptably high risk of release of toxic substances into the 
marine environment in conflict with the requirements of Coastal Act sections 30230 
and 30231 to protect the biological productivity and quality of coastal waters. 

The materta s use or t e MF proJect, mcludmg use automob1 e tires, p astac JUgs, 
PVC pipe, plastic mesh, netting, nylon rope. Styrofoam, and a variety of other, man­
made materials, are not sufficiently dense to remain in place on the sea floor under 
heavy storm and wave conditions. The project structures are anchored to the sandy 
bottom by means of small plastic anchors and 1/4-inch-diameter, nylon rope. The MF~ 
states that it does not intend to maintain the project site and has in fact already 
abandoned in-place several past experiments. For example, in 1988 the MFS installed 
2000 "kelp bio-structures," each consisting of 12-foot-long, 114-inch-diameter 
anchoring lines, protruding above sand level, topped by a one-gallon plastic jug 
wrapped in plastic mesh. When it canceled the kelp experiment, the MFS abandoned 
the plastic jugs, ropes, and mesh netting in-place. During site inspections in September 
1993, and October 1995, only a few of the original 2000 deflated plastic jugs were · 
observed. Past experience demonstrates that project structures will eventually break 
loose from their moorings and become marine debris. At sea, discarded plastics create 
problems for both marine life and human activities. Drifting plastics can foul props 
and jam cooling intakes of small vessels. Beaches become cluttered with discarded 
materials. Sea life dies from eating plastics or from entanglement. PVC piping is 
shattered and moved about by rough ocean waters. Discarded netting and rope 
assemblies can trap fish and marine mammals long after they are abandoned. 
Abandoning project components in-place constitutes ocean dumping. The use of the 
such materials for artificial reef construction is inconsistent with public access and 
marine resource protection policies contained in Coastal Act sections 30210, 30211, 
30230 and 30231. ...., 

EXHIBIT NO. '--
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Beach The Mr.S proJect IS located withm nearshore waters, at depths of -30 to -40 teet, in an 
Erosion area known as the littoral zone. Sediment deposition within the littoral zone affects the 

rate and force with which ocean waves contact the shoreline. When sand is trapped by 
structures placed within the littoral zone and not allowed to complete its natural 
migratory cycle. shoreline sand deposition and beach erosion both up-coast and down-
coast can be altered. Consequently, the dynamics of beach erosion and accretion can 
be altered by structures within the littoral zone. As sand is lost from the littoral zone in 
one area, the ocean waves will break closer to shore and increase shoreline erosion. 
The Balboa Peninsula is losing sand at a retreat rate of about 5 feet per year. The MFS 
project is designed to trap and hold sand and probably has affected local sediment 
transport. Because the MFS project may create or contribute to beach erosion, it is 
inconsistent with Coastal Act section 30253. 

Public The use of fragile and low density materials tor the MF.S project, the limited hfe 
Access- expectancy of the anchoring system, the lack of monitoring and maintenance of the 

Recreation project, and the planned in-place abandonment of project components, all increase the 
potential that materials from the project will litter nearby beaches. resulting in aesthetic 
degradation and user hazards in conflict with Coastal Act sections 30210 and 30211. 

Project Using materials more suttable for the marme environment (I.e., materials of sufficient 
Alternatives density, and persistence to assure long-term stability, and materials that do not contain 

toxic substances), using a more reliable anchoring system, locating the project outside 
of the littoral zone and in an area of higher water quality are all feasible alternatives 
that would substantially lessen the adverse effects of the MFS project to coastal 
resources. Because it does not incorporate the least environmentally damaging feasib)l" 
alternatives, the proposed project is inconsistent with Coastal Act section 30233(a) anc. 
the CEQA. 

Mitigation Feasible mitigation measures that would lessen the prOJect's impacts to coastal 
resources include: (1) a mechanism for long-term financial security for proper cleanup 
and/or removal of project materials; (2) a monitoring, mitigation and reporting plan 
which examines impacts to water quality, marine organisms and shoreline erosion; and 
(3) a long-term monitoring and maintenance program for the physical condition of the 
anchoring system and the structural integrity of the various project components. The 
MFS project should also include a well thought experimental methodology and a 
quantifiable measure of success. Because it does not incorporate such measures, the 
MFS project is inconsistent with Coastal Act section 30233(a) and the CEQA. 

• 

• 

• 
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1.0 STAFF RECOMMENDATION 

Denial 

The staff recommends that the Commission adopt the following resolution: 

The Coastal Commission hereby denies a permit request for the Marine Forests Society project 
on the grounds that feasible alternatives and mitigation measures are available which would 
substantially reduce significant adverse impacts on coastal resources within the meaning of 
section 30233(a) of the California Coastal Act of 1976 and the California Environmental Quality 
Act, and that the development is otherwise inconsistent with the provisions of Chapter 3 of the 
Coastal Act. 

2.0 FINDINGS AND DECLARATIONS 

2.1 Project Location and Background 

• 2.1.1 Location 

• 

The project is located on a 10-acre, sub-tidal parcel in the Pacific Ocean, approximately 300 
yards offshore of the Balboa Peninsula, Newport Beach, Orange County. The parcel is located 
on tidelands granted to the City of Newport Beach, and has an approximate latitude of 33• 35' 
3 7" north and longitude of 117• 53' 00" west (see Exhibit 1 ). 

2. 1 • 2 Background and History 

The Marine Forests Society (MFS) corporation is a non-profit organization, mainly staffed by 
volunteers, whose stated purpose is to demonstrate new possibilities in marine sciences, 
techniques, and economics to develop life in the sea. The MFS project is intended to 
demonstrate how scrap tires and other readily available discarded materials can be formed into 
productive artificial marine habitats and how successfully using tires as an artificial reef substrate 
can help alleviate solid waste disposal problems. The MFS project is additionally intended to 
determine the biological, technical and economic feasibility of using scrap tires and other 
discarded, man-made materials as artificial reef substrate. 

In Aprill987, the MFS applied for and received a conditionally approved aquaculture lease from 
the California Fish and Game Commission (CF&GC). Appendix B, CF&GC Lease History, 
summarizes the aquaculture lease agreement chronology. Consistent with the California 
Department ofFish and Game's (CDFG) aquaculture program to promote aquacultural 
development in the State, the lease specified that the MFS must either enter into a production 
agreement with the CF &GC and meet minimum planting and production requirements after five 
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years of operation in order to renew the lease or abandon the lease site and remove the 
development. Condition G of the lease agreement explicitly requires the lessee to obtain Coastal 
Commission regulatory approval prior to proceeding with the project. In conflict with this 
requirement, the MFS undertook the project without notifying the Coastal Commission or 
obtaining a coastal development pennit or regulatory approval from other interested agencies. 
Thus, an environmental analysis to identify project-related impacts, as required by the Coastal 
Act and the California Environmental Quality Act was avoided. According to Rodolphe 
Streichenberger, President of the MFS, the MFS knowingly chose not to pursue regulatory 
approval from the Coastal Commission. 1 

Also, the lessee (MFS) did not fulfill the minimum aquaculture production requirements. In fact, 
the MFS had no production (sales of products) from the lease. The project therefore failed to 
qualify as an aquaculture operation. More importantly, the project is located in an area where 
mariculture (marine aquaculture) of shellfish is prohibited due to potential contamination from 
the nearby Orange County Sanitation District wastewater out-fall and local marinas (see Section 
2.2.5, California Department of Health Services). In October 1994, the CF&GC declared Lease 
No. M-738-02 abandoned by mutual agreement between Rodolphe Streichenberger and the 
CDFG.2 

Condition "F" of Aquaculture Lease M-738-02 required that all project-related improvements be 
salvaged and removed within 90-days of the tennination of the lease. The MFS has not removed 
any project-related materials. The CDFG has taken no action to enforce the removal requirement 
of the aquaculture lease during the MFS 's pending pursuit of an after-the-fact CDP for the 
project. All project related materials remain on the site today or have been carried away by ocean 
currents. 

2.1.3 Related Projects 

The coastal pennit application states that the MFS's aim is to establish financially profitable 
methods for creating artificial marine habitats. As discussed in greater detail in this report, the 
MFS proposes that if the project is a technical and economic success, large portions of 
California's sandy ocean bottoms can be used to create reefs composed of waste tires. The CDP 
application presents the MFS project as one that will lay the groundwork, and set precedent for 
similar future projects. According to the Marine Forests Society's 1993 Business Plan, 

"after the expected success of the MFS project. the MFS will transfer the acquired knowledge 
to entrepreneurs willing to participate in the fifty tire reef/marine forest program that the MFS 
has promised to California ... the habitats will be built and exploited for profit by private 
entrepreneurs. " 

~ . 

• 

• 

1 Personal communications between Rodolphe Streichenberger, MFS, and Darryl Rance, Coastal Analyst, California • 
;oastal Commission, June 14, 1995, and October 23, 1995. . 

Letter from Robert Treanor, Executive Director, California Department of Fish and Game to Rodolphe 
Streichenberger. MFS, October 19, 1994. EXHIBIT NO. 'Z.. 
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2.1.3.1 MFS Tire Reef Demonstration Project 

In March 1995, the City of Newport Beach granted a Harbor Pennit to the MFS for a separate, 
different project consisting of the construction of an artificial reef using 30,000 scrap tires 
adjacent to the location of the project discussed in this report. At the same time, the City also 
issued a Negative Declaration for the proposed "tire reef demonstration project, (TRDP). In 
June 1994, the MFS submitted an incomplete CDP application for the TRDP. 

2. 1.3.2 Nautilus Farms Tire Reef 

On March 16, 1994, Nautilus Fanns Inc., secured a conditional aquaculture lease for a 
aquaculture/artificial reef project offshore of Huntington Beach from the Fish and Game 
Commission. The Nautilus F anns Tire Reef project proposal consists of the construction of a 
scrap tire reef consisting of three million tires. The issuance of the CDFG aquaculture lease 
agreement is contingent upon: (1) obtaining a lease agreement for the sub-tidal lands upon which 
the project is proposed; (2) obtaining a CDP from Coastal Commission (Nautilus Fanns Inc. has 
not submitted a CDP application for this project); (3) agreement to an aquaculture planting and 
production plan; ( 4) and the preparation of an Environmental Impact Report to assess and 
mitigate impacts associated with the placement of tires into the marine environment. The 
Nautilus Fanns project is proposed to closely follow the design and operational techniques 
established by the MFS. The EIR required for the Nautilus Fanns project has not been 
completed. 

2. 1 • 4 Project Description 

2.1.4.1 Purpose 

The MFS describes the purpose of its project as an attempt to demonstrate the technical 
feasibility and financial profitability of creating large-scale, artificial, marine habitats with used 
tires and other, man-made materials, stating: 

"[t} ires are a major component of solid waste generated throughout the world with some 
28,500,000 used tires produced annually in California. Tire disposal is a major solid waste 
problem. The MFS project is intended to show how miscellaneous discarded materials and 
scrap tires can be formed into a productive reef If the project is an economic success and 
technical success, the MFS has proposed that large portions oj California's sandy ocean 
bottoms may be used to create habitats composed of waste tires. " 

The MFS specifies that while it is conducting aquacultural research, the project does not include 
the harvest of any aquacultural product for human consumption. However, the MFS permit 
application states that recreational divers may collect shellfish from the project site. 

•• 'l ' + •• : 
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2.1.4.2 Structures 

( 

The permit application proposes after-the-fact CDP authorization of a variety of structures 
installed during 1988, 1991 and 1993, described as: 

1. approximately 2000 "kelp bio-structures," installed in 1988-1989, each consisting of an 
air-filled, one-gallon, plastic jug which is wrapped with plastic mesh, floating 
approximately 12 feet above the sea floor, and moored with 1/4-inch-diameter, nylon rope 
and a plastic anchor; . 

2. approximately 100 "mussel columns," installed in 1988-1989, each consisting of a 20-
foot-long, 6-inch-diameter, polyvinylchloride (PVC) pipe, filled with air and capped in 
order to be suspended vertically in the water column, and moored 15 feet below the water 
surface with 5/8-inch-diameter, nylon rope and a plastic anchor; 

3. approximately 15 "tire ribbons," installed in 1993, each consisting of approximately 100 
scrap, automobile tires, tied together with nylon rope, and moored with 3/8-inch­
diameter, nylon rope and plastic anchors, totaling 1500 tires; 

4. four, "plastic tube and net habitats," installed in 1989, consisting of20-foot-long, PVC 
pipes, nylon ropes, and nylon nets; 

5. two "pyramid habitat/' made of iron rods with nylon mooring line, three feet high; 

• 

6. one "bundle habitat," made of iron rods with nylon mooring line, three feet high; • 
7. four "plastic boulder habitats," described as 4 feet high, made of polyethylene mesh; 
8. three "concrete block habitats," each consisting of eight, hollow, concrete blocks; 
9. five "tire columns," installed in 1991, made of an unspecified number of automobile tires 

filled with polyurethane foam; and 
10. two "unrelated experimental habitats," described as consisting of plastic substrates, floats 

and anchors. 

See Exhibit 2 for schematic diagrams of the project structures. The :MFS identifies items 4-10 
above as "miscellaneous units of canceled past experiments," and has not specified the exact 
materials, designs, locations and installation dates of these structures. The MFS administration 
encouraged volunteer participants to experiment with a full range of materials without 
administrative oversight or coordination. In response to the Commission staff's request to 
provide specific information concerning this development, the MFS responded: 

"As a sacred rule and to develop creativity, the largest initiative was permitted and even 
recommended to the volunteers. The intellectual properties ofinventions that occurred were 
ruled to remain the intellectual property of the individual inventors and not the MFS. '' 

2.1.4.3 Anchoring System 

The MFS employs a "water jet mooring system" to anchor the various project components to 
the sea floor. The anchoring system consists of nylon rope secured to a short piece of PVC pipe 
which is split lengthwise and buried in the sandy bottom with a water jet (see Figure 1 below). 
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rope 

jetting pipe 

hook 

Jetting Detail 

Figure 1. 
MFS Jet Moorin 

----------- ... ---- .... ~ 

Anchor In Place 

The MFS has provided the following specifications for the anchors: 

Anchor Detail 

"Kelp substrate anchors were made of split pvc pipe, Diam. 1.4 ", Length 4.5" with a quarter 
inch mooring line. 

Mussel column anchors were made ... of 2 superimposed split pvc pipes, lD. 2 ", Length 7 ". 

Tire ribbon anchors, placed every I 00 tires i.e. 100 feet, were made of 2 superimposed split 
pvc pipes, Diam. 2.5", Length 7". 

All anchors were water jetted 9ft deep below sand surface. " 

The MFS has not provided technical information concerning the mooring capacity or longevity of 
this anchoring system, stating in response to staff's requests for such information that: 

"The mooring capacities of the anchoring systems have been calculated in 1987 according to 
the indications of Dr. Jacques Savel, Professor of Material Resistance at the School of 
Architecture of the University of Nantes, France. Unfortunately, these indications cannot be 
located anymore in the files of the Marine Forests Society." 

2.1.4.4 Maintenance 

The project description includes several canceled, past experiments which have been abandoned 
in-place in accordance with the MFS's "lay-it-flat" technique. The "lay-it-flat" technique 
consists of deflating or not maintaining the air that keeps the project components buoyant and 
allowing them to fall to the ocean floor and be covered and/or moved about by the migrating 
sandy substrate. The MFS provides the following infonnation concerning these abandoned 
structures. 

EXHIBIT NO. 2. 
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Kelp bio-structures (approximately 2000 installed): 

( 
' 

"The kelp experiment was abandoned because of fragility ofkelp growth due to unfavorable 
natural conditions. " 

Plastic tube and net habitat (four installed): 

"This type of bottom habitat was abandoned because better results were obtained with tire­
made bottom habitats. " 

"At experiment's end (inconclusive) the net-made volumes were detached from the structures 
by divers and dropped on the bottom where they stay now incorporated in a mussel layer. " 

Pyramid and Bundle Habitats (3 structures installed): 

"At experiment's end (inconclusive) the pyramids [and bundles] disassembled and got buried 
into the sand. " 

Plastic boulder habitat (four installed): 

"At experiment's end (inconclusive) the boulders disassembled and got buried into the sand. " 

Tire columns (five installed): 

• 

"Their floatation assured by plastic foam degraded after 6 months. Their stability when lying • 
on the sea bottom and filled with sand led to the invention of the self anchored tire-ribbons." 

Cement block and plastic mesh habitats (three installed): 

.. At experiment's end (inconclusive) the blocks subsided into the sand. " 

"Miscellaneous experiments with cement blocks and aquaculture mesh were soon abandoned 
because of poor stability. " 

2.2 Other Local, State and Federal Agencies 

2. 2. 1 City of Newport Beach 

The MFS development is located on submerged lands granted to the City of Newport Beach. As 
such, the City has authority concerning the MFS development as: (1) the local government 
within whose regulatory jurisdiction the project is located; (2) the owner of the property upon 
which the development is located; and (3) the "Lead Agency" for the project under the California 
Environmental Quality Act (CEQA). 

2.2.1.1 Local Approval 

On March 27, 1995, the Newport Beach City Council granted a Harbor Permit to the MFS for a • 
proposal to place 30,000 used tires 500-1000 feet offshore Newport Beach in water 60 .... t_o_l_I_o __ __, 

EXHIBIT NO. 'Z. 
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feet deep (hereinafter "TRDP"). The Harbor Permit states that one of the parcels on which the 
proposed TRDP would be located, "contains a variety of experimental reef projects consisting of 
pipes, tires, and floats." However, the findings for the approval of the permit address only the 
placement of the proposed TRDP in water 60 t6 ll 0 feet deep. The Harbor Permit does not 
analyze the effects of placing the MFS development in shallower water (30-40 feet) or the use of 
any materials except for tires as artificial reef substrate. Despite the obvious differences between 
the existing MFS development and the proposed TRDP, the City's intention is that the Harbor 
Permit, as conditioned, function as local regulatory approval for both projects. 3 

2.2. 1.2 Property Ownership 

The MFS development is located on submerged lands granted by the State Legislature to the City 
of Newport Beach pursuant to Chapter 74, Statutes 1978. The statute provides that the lands 
shall be used for the following purposes: (1) public harbors and related improvements for the 
promotion or accommodation of commerce and navigation; (2) public beaches, marinas, aquatic 
parks and other public recreational facilities; and (3) preservation, maintenance, and enhancement 
of the lands in their natural state and to serve as ecological units for scientific study and as 
environments which provide food and habitat for birds and marine life. The City is authorized to 
grant franchises for wharves and other public uses and may issue leases for purposes consistent 
with the trust upon which such lands are held. 

The City indicates that pursuant to the aforementioned Harbor Permit it has authorized the MFS 
to use lands subject to the above described tide and submerged lands grant.4 

2.2.1.3 California Environmental Quality Act 

On March 27, 1995, at the same time that it granted the Harbor Permit, the Newport Beach City 
Council also adopted a Negative Declaration for the proposed TRDP. The project description 
for the negative declaration states: 

"The proposal is a demonstration project fonded in part by the California Integrated Waste 
Management Board to determine the feasibility of using scrap tire to create artificial reefs. 
Approximately 30,000 tires in "ribbons, would be anchored in two 1 0-acre parcels to create 
enhanced habitat for marine resources. " 

The only mention of the existing MFS development contained in the negative declaration is the 
statement on page 13 of the document that one of the parcels on which the TRDP would be 

3 Letter from Tony Melum. Deputy Chief, Marine Division, City of Newport Beach, to Darryl Rance, Coastal 
Analyst, California Coastal Commission, July 9, 1996. Letter from Chris Kern, Coastal Analyst, California 
Coastal Commission, to Robin Clauson, Assistant City Attorney, City of Newport Beach, October 18, 1996. 
Personal communication between Melum. Clauson and Kern September 30, 1996. Personal communication 
between Clauson, and Kern, October 21, 1996. 
4 See Footnote No. 3, supra. EXHIBIT NO. 2-
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located, "contains a variety of experimental reef projects consisting of ptpes, tires, and floats." 
The existing MFS development is not part of the project defined for the purpose of the Negative 
Declaration, and the document does not therefore consider the environmental effects of the 
existing MFS development. The City received a number of comment letters from Responsible 
Agencies concerning the proposed TRDP in response to the Draft Negative Declaration. 
However, none of the comments addressed the existing MFS development' The City 
acknowledges that the environmental document includes no analysis of the existing MFS 
development, but states that the document is intended to satisfy the environmental analysis 
requirements under CEQA for the existing development as well as for the proposed TRDP .6 

2. 2. 2 County of Orange 

The Orange County Environmental Management Agency expressed several areas of concern with 
the proposed TRDP which are paraphrased below and include: (1) biological effects to the local 
marine community; (2) increased beach and shoreline erosion; (3) inadequate experimental 
methodology; and (4) the eventual failure of the MFS anchoring system and resulting marine 
debris.' Although these concerns are expressed in the context of the proposed TRDP, and not 
the existing MFS development described in this permit application, the issues raised are relevant 

• 

to the Commission's consideration of this after-the-fact CDP request. Furthermore, because the • 
aforementioned Negative Declaration for the TRDP does not properly identify the existing MFS 
development, none of the comments on the document pertain directly to the project currently 
before the Commission. 

1. The release of toxic chemicals from tires may cause long-term, adverse impacts to the 
food chain due to bio-accumulation of these substances. The MFS should test the 
organisms living in and on the reef to determine if the project has introduced toxins into 
the food chain, and clean road debris and other hazardous materials (e.g. oil, gas, metals 
etc.) from the tires prior to placement in the marine environment. 

2. The Preliminary Coast of California Storm and Tidal Wave Study has shown that the 
Balboa Peninsula is losing sand at a retreat rate of about 5 feet per year. The Beach 
profile analysis in the vicinity of Balboa Pier shows that the depth at which any sand 
passes will not return to the littoral zone is in the range of -30 to -40 feet MLL W. 
Coastal structures within the littoral zone affect long-shore and offshore sediment 

s Although the comment letters concerning the Draft Negative Declaration for the TRDP do not directly address the 
existing MFS development described in this permit application, they do discuss issues concerning the use of 
automobile tires for constructing artificial reefs, and the expected durability of the MFS '1et mooring system." 
Because these issues are relevant to the Commission's consideration of this permit application, the comments are 
discussed in this report. • 
6 See Footnote No. 3, supra. 
7 Letter from Kari Rigoni, Acting Manager, Orange Coumy Environmental Planning Agency to John Douglas. the 
City of Newport Beach, April 3, 1995. 
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transport. The MFS project has most likely exacerbated the on-going erosion of the 
shoreline in the project area. 

3. The MFS project does not include a scientific measure of"success'' and is seriously 
lacking in experimental methodology, (e.g., there is no control group designated for 
qualitative or statistical comparison). The project description discusses visual inspection 
to determine success but provides no quantitative means for assessing it. There are no 
provisions for a regulatory agency to inspect the project to verify the claim of success or 
failure. 

4. The County believes that the MFS anchoring system will eventually fail. The project 
includes no provision to assure that loose tires and other project components will be 
collected and properly disposed of. 

2. 2. 3 California Regional Water Quality Control Board-Santa Ana Region (RWQCB) 

The RWQCB denied clearance for the TRDP project due to: (1) lack of evidence showing that the 
project would not affect water quality; (2) the absence of a monitoring program to assess water 
quality and biological communities; and (3) the absence of any meaningful monitoring done on 
previous experiments.8 The RWQCB staff does not recommend approval of the existing MFS 
development because of concerns regarding the release of toxic substances from tires into the 
marine environment and the bio-accumulation of such compounds.9 

2.2.5 California Department of Health Services (CDHS) 

Health and Safety Code section 112170 authorizes the California DepartmentofHealth Services 
(CDHS) to conduct surveys of any proposed shellfish growing areas to determine if it meets 
bacteriological, chemical, and toxicological standards prescribed by regulation. If the water in the 
growing area is found to be in compliance with the required standards, a certificate attesting to 
said compliance will be issued.10 

The CDHS has determined that the MFS project site lies within two safety zones drawn around 
the large un-disinfected ocean outfall of the Orange County Sanitation District ~d the marinas in 
Newport Bay, an area in which mariculture of shellfish is prohibited due to high concentrations 
of E. coli bacteria and other contaminants. Harvesting shellfish for human consumption is 
prohibited in this area under the National Shellfish Sanitation Program.11 Consequently, the 
CDHS could not issue a Shellfish Growing Area Certificate for the project site under any 

8 Letter from Joanne E. Schneider, Environmental Program Manager, Regional Water Quality Control Board, to 
Rodolphe Streichenberger, MFS, May 19, 1995. 
9 Letter from Joanne E. Schneider, Environmental Program Manager, Regional Water Quality Control Board, to 
Susan Hansch, California Coastal Commission, August 31, 1995. 

· I() California Code of Regulations, Title 17, § 7760. 
11 The National Shellfish Sanitation Program is a voluntary program administered by the U.S. Food and Drug 
Administration involving State shellfish control agencies, the shellfish industry, and other Federal agencies, 
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conditions, and the sale of, or the offer, or hold for sale for human consumption of any shellfish 
from the MFS project is prohibited. The CDHS staff have offered the. MFS assistance to fmd a 
more suitable location for their project.12 

2. 2. 6 California Department of Parks and Recreation (CDPR) 

The Orange Coast District of the CDPR identified several concerns in response to the Draft 
Negative Declaration for the TRDP. 13 These concerns are paraphrased below and include: (1) 
shoreline erosion; (2) scrap tire suitability for brown algae growth; and (3) the questionable 
strength and longevity of the nylon rope and plastic pipe anchoring system. Although these 
concerns are expressed in the context of the proposed TRDP, and not the existing MFS 
development described in this permit application, the issues raised are relevant to the 
Commission's consideration of this after-the-fact CDP request. Furthermore, because the 
aforementioned Negative Declaration for the TRDP does not properly identify the existing MFS 
development, none of the comments on the document pertain directly to the project currently 
before the Commission. 

1. Location of the MFS development in water 30 to 40 feet deep could affect wave 
refraction and concentrate wave energy on local beaches exacerbating localized erosion. 

2. Past reports show that tires are not suitable for most brown algae that provide a basis for 
kelp forests and provides for true increases in species diversity. 

3. The nylon ropes used to secure and anchor the bio-structures will be exposed to ocean 
wave and current forces, resulting in stress, chafmg and ultimately leading to failure. The 
rope attachments are of questionable strength and design. At some point, the attachments 
will break and allow tires to migrate under wave and current action. Additionally, an 
artificial reef will attract fisherman to the site. Fishing boat activity in the area will 
increase the potential of snagging the MFS development with anchors. These impacts 
will add to failure rates of the nylon ropes from both individual and cumulative anchor 
snagging occurrences. During the stormy winter of 1983 at Huntington Beach, thousands 
of tires washed up onto the shore from a CDFG tire reefexperiment. The inevitable large 
storm episode will move the MFS tires. Tires do become buried in inshore sand creating 
visitor use hazards. Sand temporarily filling 40-60% of the tire cavities will not guarantee 
their attachment to the sea floor. Oceanographic literature is rife with examples of even 
the largest and best designed man-made structures failing in storm episodes. 

12 Letter from Kenneth Hansgen, California Department of Health Services, to Rodolphe Streichenberger, MFS, June 
22, 1993. 
13 Letter from Jack Roggenbur:k, California Depanment of Parks and Recreation (CDPR) to Nadell Gayou, The 
Resources Agency, March 3, 1995 and letter from David Pryor CDPR Resource Ecologist, to Gayou, March 3, 
1995. 
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2. 2. 7 California Department of Boating and Waterways (CDBW) 

The CDBW has identified the following concerns regarding the proposed TRDP: 14 

1. Development should be placed no shallower than -60 feet (MLL W) so as not to obstruct 
the on-off movement of sand and to avoid adverse effect on beach equilibrium profile. 
Careful consideration should be given to locating the tires into deeper water. Relocating 
the tires will most likely increase the life of the structures due to decreased effects of 
wave and swell energy. 

2. Tires placed partially above the ocean bottom could entangle or snag boat anchors. If the 
vessel is powerful enough, it could break tires loose from their respective anchor and rope 
toggles. Therefore, the CDBW also suggest that the development should be noted on 
nautical charts and included in a "Notice to Local Mariners" to help avoid any hazards 
relating to anchoring in, or near these areas. 

Although these concerns are expressed in the context of the proposed TRDP, and not the existing 
MFS development described in this permit application, the issues raised are relevant to the 
Commission's consideration of this after-the-fact CDP request. Furthermore, because the 
aforementioned Negative Declaration for the TRDP does not properly identify the existing MFS 
development, none of the comments on the document pertain directly to the project currently 
before the Commission. 

2. 2. 8 California Department of Fish and Game (CDFG) 

The California Legislature formalized the CDFG's status as the principal agency in the State's 
artificial reef building process by passage of Assembly Bill 706 (Fish and Game Code, Article 2, 
§§ 6420-6425). This legislation authorized the CDFG to investigate efforts to enhance marine 
species through the placement of artificial reefs and implement a program of artificial reef 
research and development, including reef design, placement, and monitoring. 

As the principal agency for the construction of artificial reefs offshore California, CDFG 
biologists have been involved in the planning, construction and monitoring of over 30 artificial 
reefs. Through this working experience, the CDFG has established the following guidelines for 
artificial reef materials: 15 

1. The material must be persistent. It must be hard, but may not be so brittle that collisions 
with other materials, or boat anchors would tend to shatter it. It must remain essentially 
unchanged after years of submersion in salt water; 

14 Letter from John R. Banuelos, Director of the Department of Boating and Waterways, to Nadell Gayou The 
Resources Agency, March 7, 1995. 
Is California Department of Fish and Game, Marine Resources Division, Material Specifications and Notification 
Procedures-- Surplus Materials for Augmentation To Artificial Reefs, November 15, 1991. See Appendix C. 
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2. The material must have a specific gravity at least twice that of sea water. The material 
must be dense enough to remain in position during strong storm events, even in water 
depths as shallow as 30 feet; 

3. The material must not contain potentially toxic substances. The CDFG preferred 
artificial reef materials include quarried rock and high density concrete; other materials are 
considered on a case by case basis. 

The materials utilized in the MFS project do not meet the material specifications of the CDFG's 
Artificial Reef Program and are not suitable for long-tenn use in the marine environment. In that 
regard, the CDFG staff have stated that they are not convinced that the benefits that can be 
reasonably be expected to result from tire reef construction and PVC structures will outweigh the 
environmental hazards to California's marine resources.16 

On October 12, 1995, the CDFG staff inspected the MFS project site, reporting: (1) the PVC 
columns, with their high-vertical relief and dense mussel growth typical of pier pilings, are 
providing some habitat value to fishes; (2) the fish-related habitat value of the tire-ribbons, in 
absence of the PVC columns, is questionable; (3} several of the PVC columns have sunk to the 
bottom and assorted other webbing/netting structures are scattered about the area in various 
states of disrepair!' 

• 

The CDFG has identified three main areas of concern regarding the existing MFS development, • 
which are paraphrased below.18 

l. The MFS has not presented any documentary evidence to support its claims that tire 
ribbons are highly productive. Based on past artificial reef experiments with tires, the 
CDFG regards tires as an inferior material for the attachment and development of a 
complex reef community. The tire reef will continue to lack many large invertebrates like 
rock scallops, giant keyhole limpets and sea urchins due to insufficient algae and a lack of 
a suitable substrate/habitat. Further, there is no evidence that mussels have or will 
become established on the tire substrates. Low relief, susceptibility to sand scour and 
predation appear to be working against mussel colonization of tires. In contrast, the PVC 
columns are supporting dense mussel colonies. 

2. The MFS project site has attracted a number of fish, but is unlikely to provide the 
resources to increase local fish production. Any structure in nearshore waters will attract 
fish, but the CDFG believes it is important for an artificial reef to increase productivity of 
fish populations by providing permanent habitat and not merely to concentrate them. 
Lack of adequate cover and high numbers of predators will make it difficult for the young· 
of-the-year fish to recruit and survive on the tire reef. The sparsely attached community 

16 Letter from Rolf E. Mall, Chief, Marine Resources Division, California Department of Fish and Game, to Darryl 
Rance, California Coastal Commission, June 29, 1995. • 
17 Letter from David 0. Parker. Senior Biologist, California Department of Fish and Game, to Darryl Rance, 
California Coastal Commission, November 27, 1995. 
18See Footnote No. 17, supra. 
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growing on the tires will provide little additional food for fish, thus limiting any potential 
increase in resident fish stocks. 

3. During a recent inspection of the project site, some tire ribbons were completely buried 
while others were almost completely exposed. The majority of the tires were half buried 
in the sand. Although most of the tires have remained in place, they may not survive 
strong storms like those that damaged or destroyed breakwaters and piers in the Los 
Angeles and Orange counties during the 1980's. Some of the lines holding the tire ribbons 
showed wear. Without continued maintenance, these lines will eventually wear away. 
Storm wave activity could dislodge the tires and scatter or wash them ashore. The PVC 
columns and their mooring lines will also require continued maintenance. PVC columns 
that break free may become hazards to boaters and/or may wash ashore. Mussels will not 
survive if the PVC columns sink to the bottom where predators and sand scour are 
present. The various materials abandoned from previous unpermitted MFS experiments 
currently serve no purpose. These materials are being covered with sand or moved about 
by ocean currents. This is not an acceptable way to deal with waste materials. The exact 
amount of this material is not known since some of the materials may have been scattered 
or buried . 

2. 2. 9 U.S. Army Corps of Engineers (ACOE) 

The MFS project requires review and approval by the ACOE. Pursuant to the Federal Coastal 
Zone Management Act (CZMA), any activity authorized by a permit issued by a federal agency 
that affects the coastal zone of a state, must be consistent with a federally approved coastal zone 
management program. Under the CZMA, the ACOE cannot issue a permit until the Coastal 
Commission concurs with a federal consistency certification or issues a Coastal Development 
Permit for the project. The ACOE has opened a violation file for the existing MFS development. 

2.3 Coastal Act Issues 

2. 3. 1 Filling of Coastal Waters 

Coastal Act section 30108.2 defines "fill" as: 

"Fill" means earth or any other substance or material, including pilings placed for purposes 
of erecting structures thereon, placed in a submerged area. 

The MFS project includes the placement of various "experimental" materials, including scrap 
automobile tires, PVC pipe, plastic mesh, plastic jugs, various ropes and anchoring devices, and 
other miscellaneous materials on existing sand substrate. As such, the MFS project constitutes 
"fill" within the meaning of Coastal Act section 30108.2. 

Coastal Act section 30233(a) provides in applicable part: EXHIBIT NO. 2-. 
c..cr...- oc -c..f)-O''Z. 
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(a) The diking, filling, or dredging of open coastal waters, .. shall be permitted in accordance 
with other applicable provisions of this division, where there is no feasible less 
environmentally rlamaging alternative, and where feasible mitigation measures have been 
provided to minimize adverse environmental effects, and shall be limited to the following: 

... (8) Nature study, aquaculture, or similar resource dependent activities. 

Coastal Act section 30100.2 adopts for purposes of the Coastal Act the definition of aquaculture 
contained in section 17 of the Fish and Game Code. In relevant part, section 17 defines 
"aquaculture," in the following manner: 

"Aquaculture" means that form of agriculture devoted to the propagation, cultivation, 
maintenance, and harvesting of aquatic plants and animals in marine, brackish, and fresh 
water. (Emphasis added.) 

The MFS project involves the placement of structures in the ocean, some of which have 
increased the local production of and/or attracted naturally occurring aquatic plants and animals, 
and might therefore be associated with the propagation of such species. It does not however 
include cultivation, maintenance or harvesting of these organisms. The MFS project does not 
therefore qualify as aquaculture under section 17 of the Fish and Game Code and thus under the 

• 

Coastal Act. Nevertheless, the project can be characterized as a resource-dependent activity • 
similar to aquaculture or nature study. Accordingly, the purpose of the MFS project qualifies as 
an allowable fill under Coastal Act section 30233(a)(8). 

Therefore, the Commission must review the MFS project in accordance with the remaining 
criteria specified in Coastal Act section 30233(a). The MFS project is allowable only if there are 
no feasible less environmentally damaging alternatives and if feasible mitigation measures have 
been provided to minimize adverse environmental effects. As discussed in Sections 2.3.2, 2.3.3, 
and 2.3.4 below, the Commission fmds that the MFS project is not the least environmentally 
damaging feasible alternative and does not provide feasible mitigation measures to minimize the 
adverse effects of the project to coastal resources in conflict with Coastal Act section 30233(a). 

2. 3. 2 Marine Water Quality and Marine Resources 

Coastal Act section 30230 states: 

Marine resources shall be maintained, enhanced, and where feasible, restored. Special 
protection shall be given to areas and species of special biological or economic significance. 
Uses of the marine environment shall be carried out in such a manner that will sustain the 
biological productivity of coastal waters and that will maintain healthy populations of all 
species ofmarine organism adequate for long-term commercial, recreational, scientific, and 
educational purposes. 

Section 30231 states in part: 
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--,: 

The biological productivity and the quality of coastal waters, streams, wetlands, estuaries, 
and lakes appropriate to maintain optimum populations of marine organisms and for the 
protection of human health shall be maintained and, where feasible restored through, among 
other means, minimizing adverse effects of waste water discharges ... 

2.3.2.1 Sewage Outfall 

The MFS development is located within a prohibited harvesting zone for bivalve shellfish for 
human consumption established under the National Shellfish Sanitation Plan. This zone was · 
established around the outfall of the Orange County Sanitation District Ocean Discharge and the 
local marinas to provide a buffer zone from the bacterial and environmental contaminants 
associated with these facilities. The CDHS has stated that it could not issue a Shellfish Growing 
Certificate for the project site under any conditions. 19 

Artificial reefs are designed to attract and/or produce fish and enhance sport fishing 
opportunities. The siting of an artificial reef in an area of degraded water quality raises concerns 
regarding the marine life attracted to the area, and human consumption of contaminated fish and 
shellfish. By attracting and congregating fish in this area, the MFS development increases the 
risk that recreational anglers may catch and consume fish contaminated with E. coli and other 
pathogens associated with the sewage outfall. The MFS CDP application states that recreational 
divers may harvest shellfish from the project site. 

In its action on the Federal Consistency Certification for the Point Lorna Artificial Reef (PLAR), 
the Commission considered the potential impacts on the reef of sewage discharges from the 
outfall from the proposed International Wastewater Treatment Plant in San Diego.20 The 
planned sewage outfall would discharge treated wastewater into the area proposed for the 
placement of the PLAR. The Commission examined the proposed location of the PLAR to 
determine if the reef site would be adversely affected by future discharges from the sewage 
outfall. A site originally selected for the PLAR was found to be located too near the sewage 
outfall, thus increasing the potential that discharges from the outfall would accumulate near the 
reef.21 Consequently, the USEPA recommended locating the reef farther from the sewage 
outfall. 22 The Commission ultimately approved a new location for the reef away from the 
sewage outfall. 

Conclusion: Sewage Outfall 

The location selected for the MFS project is inappropriate given its proximity to the Orange 
County Sanitation District sewage outfall, local marinas and the corresponding exclusion zone 
established under the National Shellfish Sanitation Plan which prohibits harvesting shellfish for 

111 See Footnote No. 12, supra. 
2° Coastal Commission Consistency Certification CC-38-91. 
21 Engineering Science Tiajauna Oceanographic Engineering Study, 1988, (CC-38-91). 
22 Letter from Keith Taka, USEPA, to Colonel Charles S. Thomas, ACOE, June 7, 1991, (CC-38-91). 
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human consumption. A Shellfish Growing Certificate could not be issued for the project site 
under any conditions. The project will result in adverse impacts from degraded water quality to 
marine organisms attracted to, or cultured at the site. Siting the project in this area increases the 
risk of human exposure to E. coli bacteria and other contaminants. The MFS has presented no 
evidence that the project could not feasibly be located in an area with higher water quality, 
thereby avoiding these adverse impacts. The MFS has neither provided mitigation measures to 
reduce the adverse environmental effects of locating the development in this area nor 
demonstrated that such measures cannot feasibly be provided. 

The Commission therefore finds that MFS project has been carried out in a manner that does not: 
(I) sustain the biological productivity of coastal waters and maintain healthy populations of all 
species of marine organism adequate for long-term commercial, recreational, scientific, and 
educational purposes in conflict with Coastal Act section 30230; and (2) maintain the biological 
productivity of coastal waters to maintain optimum populations of marine organisms and for 
human health in conflict with Coastal Act section 30231. The Commission also finds that the 
MFS project is inconsistent with Coastal Act section 30233(a) because as sited the project is not 
the least environmentally damaging feasible alternative and because the project does not provide 
feasible mitigation measures to minimize the adverse environmental effects associated with siting 
the project in an area of poor water quality. 

2.3.2.2 Toxic Leachates 

Tires contain compounds that are harmful to some organisms and acutely toxic to other 
organisms. When placed in water, tires release these toxic hydrocarbon by-products into the 
local environment.23 In addition to the substances that leach from the tire compound itself, used 
automobile tires are contaminated with road debris, dirt, oil, and other substances. These 
contaminant materials pose a risk to marine life and compromise water quality. Studies 
conducted by the Ontario Ministry of the Environment, the U.S. Bureau ofReclamation, and for 
the Maryland Department of Natural Resources indicate that tires submersed in water release 
toxic chemicals , including the following compounds: Quinoline~ Naphtalene, I­
methylnaphthalene, Dibenzothiophene, and Pyrene. 24 These compounds are primarily 
hydrocarbon by-products that are generally associated with petroleum based products. In the 
laboratory, leaching declines over time. The conclusion drawn is that the substances leach only 
from the exposed surface of the tires and is therefore temporary. However, the MFS project tire 
ribbons are located on a sandy sea floor in shallow water, and are subjected to constant scour 
from moving sand. In this erosive environment, new tire surface is constantly exposed to marine 
waters. Thus the rate that toxins leach from the MFS project tire ribbons should not be expected 
to decrease over time to the extent shown in the laboratory. 

23 Kellough, 199 I. 
24 Hartwell. 1994. 
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The extent of toxicity is extremely variable depending on the animal or plant species being tested. 
For example, in the Maryland study, rainbow trout are killed but flathead minnows and Daphnia 
appear unaffected, 25 whereas the Bureau of Reclamation study showed tire leachates to be 
acutely toxic to Daphnia26

• Similar analysis regarding bio-accumulation of chemical compounds 
and the resultant impacts have not been investigated. The impacts associated with the 
concentration of these noxious substances resulting from the placement of large numbers of tires 
into the marine environment is unknown but is potentially significant. 

The CDP application contains two letters from S. Ian Hartwell of the Toxic Aquatic 
Contaminants.Program, Maryland Department ofNatural Resources which state that the identity 
of chemicals causing toxicity in various tests were not known, chemicals causing toxicity in fish 
were shown to be persistent for at least 60 days in fresh water, and that the use of scrap tires for 
artificial reefs was not a fonnally endorsed policy of the Maryland Department ofNatural 
Resources due to concerns with toxicity. Mr. Hartwell's personal opinion is that the use of 
scrap tires in the marine environment will not result in acute toxic effects. However, his 
statement is very clear that the Maryland Department of Resources has not established an 
official policy regarding the safety of using scrap tires in marine applications. In fact, the 
Fisheries Division of the Maryland Department of Natural Resources will !!Q! consider using 
scrap tires in Chesapeake Bay until more infonnation on potential secondary effects to fisheries 
is available. Mr. Hartwell also states that the identification of the toxic chemicals in the leachates 
is not fully understood. No assessment has been made regarding the persistence, fate, and 
transport and possible bio-accumulative effects of the toxic leachates on marine species. 27 

As discussed in Section 2.2.3 of this report, the RWQCB staff does not recommend approval of 
the existing MFS development due to their concerns regarding the release of toxic compounds 
from the tires and the bio-accumulation of these substances. 

The CDFG's experience with tire reefs constructed in the 1970's mdicated that the use of tires 
for reef material did not produce a high quality reef structure and consequently, such use was 
abandoned. Tire reef efforts by the CDFG indicate lower levels of development over a longer 
period of time than could be expected using quarry rock or high-density concrete rubble. It is the 
position of CDFG biologists that this reduced invertebrate and algae community attachment may 
be attributed to surface toxicity. Surface toxicity may interfere with the colonization of tire 
surfaces by sessile attached invertebrates and algae.28 This position is supported by a study of 
the colonization of artificial reef materials by corals and other sessile organisms in Hawaii, which 
finds that of the materials tested, recruitment of sessile organisms was lowest for tires. 29 The 

25 Letter from S. Ian Hartwell, Maryland Department of Natural Resources, to Rodolphe Streichenberger, MFS, 
March 23, 1995. 
26 Nelson, 1993. 
27Letter from S. Ian Hartwell, Maryland Department of Natural Resources, to CCC, December 9, 1996; see Footnote 
No. 25, supra. 
:s Letter from John Turner, Chief of the Environmental Services Division, CDFG, to John Douglas, City of · 
Newport Beach Planning Department, March 9, 1995. 
29Fitzhardinge, 1989. EXHIBIT NO. 
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study suggests that toxic components of the tires prevented corals from settling directly on the 
tires, or that corrals had settled directly on the tires but had died. 

As discussed in Section ?..2.8 of this report, the CDFG specifies that materials used for the 
construction of artificial reefs should not contain potentially toxic substances. Substituting the 
tires used for the MFS project with a material or materials that meet the CDFG criteria 
concerning toxicity would eliminate the risk to the marine environment posed by the release of 
toxic compounds from the tires. The Commission has granted numerous approvals for artificial 
reef projects using materials that do not contain toxic substances.30 The MFS has not 
demonstrated that using such materials would not be feasible for its project. As constructed, the 
MFS project is not the least environmentally damaging feasible alternative. 

• 

• 

As discussed above, the significance of the effects of toxic leachates from the MFS tire ribbons 
and tire columns is not fully understood, because several important subjects have not been 
investigated (e.g., persistence, fate, and transport and possible bio-accumulative effects of the 
toxic leachates on marine species, the effect of surface toxicity on the colonization of the tires by 
sessile attached organisms, and the influence of sand scour on leaching). The risk ofhann to the 
marine environment associated with the use of tires in the MFS project could be reduced if the 
project included a scientifically valid monitoring program to study these effects and provided for 
removal of the tires if an adverse impact were detected. The MFS project does not include a 
monitoring program. In fact, the MFS has failed to comply with the monitoring and reporting • 
requirements imposed by the City of Newport Beach through the aforementioned Harbor 
Permit/Negative Declaration, stating in its CDP application: 

"This monitoring and evaluation of biological productivity iS not considered of first interest. It 
is known that structures always do benefit life in the sea. [Monitoring to know how specific 
structures or reefs are biologically active is too often a pretext to keep scientists busy. 
Otherwise they would be short of projects on which to spend public money]." 

Conclusion: Toxic Leschstes 

The use of automobile tires for the MFS project poses an unacc~ptably high risk of harming 
marine organisms and of reducing the biological productivity of coastal waters due to the release 
of toxic substances into the marine environment. The persistence, fate, transport and possible 
bio-accumulative effects of these toxic leachates on marine species bas not been adequately 
studied. The use of tires for the MFS project does not represent the least environmentally 
damaging feasible alternative, and the MFS project does not include feasible mitigation measures 
to minimize the adverse impacts caused by the release of toxic substances to the marine 
environment. The Commission therefore finds that MFS project has been carried out in a manner 
that does not: ( 1) sustain the biological productivity of coastal waters and maintain healthy 
populations of all species of marine organism adequate for long-term commercial, recreational, 
scientific, and educationd purposes in conflict with Coastal Act section 30230; and (2) maintain • 

30 See Appendix A. 
EXHIBIT NO. Z.. 
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the biological productivity of coastal waters to maintain optimum populations of marine 
organisms and for human health in conflict with Coastal Act section 30231. Additionally, the 
Commission finds that the MFS has not demonstrated that there is no feasible less 
environmentally damaging alternative and that feasible mitigation measures have been provided to 
minimize adverse environmental effects in conflict with Coastal Act section 30233(a). 

2.3.2.3 Marine Debris 

The MFS project is intended to demonstrate: (1) how used tires and other readily ~vailable, man­
made materials can be formed into productive artificial marine habitats; and (2) how successfully 
using tires as an artificial reef substrate can help alleviate solid waste disposal problems. In 
addition to used automobile tires, the MFS project uses PVC pipe, plastic mesh, netting, plastic 
jugs, Styrofoam, concrete blocks, various ropes and anchoring devices, and other miscellaneous 
materials. The MFS administration has placed no guidelines on the type of materials utilized in 
the project and have ardently encouraged volunteer participants to experiment with a full range of 
materials. The MFS does not known exactly what materials have been placed on the project site. 
These proposed materials were selected because they were available to the MFS at little or no 
cost. According to the applicant, scrap tires could provide the MFS with a $0.25 to $2.00 ea . 
disposal fee, whereas the acquisition and transportation materials such as quarry rock would 
increase project cost. 

The CDFG has experimented with a variety of materials, including scrap automobile tires, to 
determine their suitability for artificial reef construction. The experimental tire reefs broke apart 
and were either moved about or washed onto the shore during storm events in 1977 and 1983 
which resulted in major beach cleanup efforts. Based on these experiences and the potential that 
toxic substances may leach into the marine environment from tires, the CDFG determined that 
tires are unsuitable for the construction of artificial reefs. As discussed in Section 2.2.8 of this 
report above, the CDFG has developed criteria for evaluating the suitability materials used to 
construct artificial reefs. These criteria consider a material's density relative to seawater, 
persistence in the marine environment, and potential toxicity. ~oxicity is discussed in Section 
2.3.2.2 above. Below is an evaluation of the persistence and density of the materials used for the 
MFS project. 

Persistence 

Some of the materials used in the MFS project, including tires, may meet this criteria. However, 
other materials used (e.g., PVC pipe which is too brittle and nylon rope which abrades and 
deteriorates) are not persistent in the marine environment. 

Johnson's Oyster Farm, an aquaculture operation in Tomales Bay, Marin County, utilizes 
sections of PVC pipe as a substrate for the culture of oysters. Although Johnson's aquaculture 
facility is located within the semi-sheltered environment of Tomales Bay, tidal currents have 
broken up and carried many sections of the PVC pipe out to sea. Eventually, some of the P...;.V....;C;;.,._ ___ """' 
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pipe washed up on beaches along the Point Reyes National Seashore and beyond. According to a 
personal conversation with John Del Osso, Ranger, at the Point Reyes National Seashore, PVC 
pipe is easily moved about by ocean forces. Once in the surf zone, the PVC can be broken up by 
the forces of the crashine waves. PVC pipe has been the source of on-going clean-up within the 
Point Reyes National Seashore. 

Density 

To assure that artificial reefs remain intact and in place during periods of heavy seas, the CDFG 
specifies that materials used for reef construction are at least twice the density of sea water. With 
the exception of the concrete block used to construct the "cement block habitat," none of the 
materials used in the MFS project are dense enough to remain in position during strong winter 
storms. 

The instability of reefs constructed from scrap tires is well documented. In its August 14, 1996, 
Draft Guidelines for Marine Artificial Reef Materials, the U.S. Minerals Management Service 
(MMS) finds that tires are basically unstable in salt water and that attempts to address this 
problem in artificial reef projects by bundling tires together have failed because the materials used 
to bale the tires together eventually corrode, resulting in loose, unballasted tires on the sea 
bottom.31 The MMS report includes accounts of tires from failed reefs washing up onto beaches 
in Florida and North Carolina , stating: 

"hundreds of tires were bundled together using nylon strapping and sunk off Ft. Lauderdale, 
Florida several years ago. Those tire bundles separated, scattering tires over a large area. 
Local residents consider the tires an eyesore and want thein removed. Foster and Fowler 
(1992) reported that North Carolina has experienced large numbers of tires washing up onto 
beaches in the southern part of the state after deployment of tens of thousands of tires, 
unballasted, and strung together by cables. North Carolina no longer permits the use of tires 
as artificial reefs. " 

The Associated Press reported that in late January and early February 1996, seven shrimp 
trawlers were employed by the State ofNorth Carolina to collect old tires released when cables 
holding an artificial reef together failed. 32 The article states that· in 1993-94, the State of North 
Carolina spent $118,000 to collect and dispose of tires from the failed reef, and that the latest 
effort cost $200,000. A fisherman quoted for the story states that "tires are a lot harder on the 
gear than catching shrimp," and another said that the tires "cost us all enough in shrimp nets over 
th " e years. 

The New Jersey Marine Fisheries Administration undertook a study to determine the stability of 
various tire reef designs, stating:33 

31_Minerals Management Service, 1996. 
32 Assoc. Press, February 2, 1996. 
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" ... anecdotal reports of tires washing ashore in other states provide ample justification for 
approaching a tire reef project with caution. " 

The study concludes that in order to remain stable in water at least 60 feet deep, tire reefs must 
be ballasted with concrete to substantially increase the density of the reef units. The 
recommended design criteria include: minimum submerged density of275 kg/m3

; minimum 
ballast-to-rubber ratio of 10 kg of concrete /kg of rubber; and minimum ballast-to-tire ratio of 11 
kg of concrete per tire. The study advises additional testing if reefs are proposed to be 
constructed in water shallower than 60 feet. These recommendations echo the conclusions drawn 
from a study of artificial reef designs undertaken in Chesapeake Bay and nearby coastal waters 
which concludes that: 

"(1) Unba/lasted tires should not be used for reef structure because they move offtite during 
storm activity ... Tires have only 15% of their in-air weight when submerged in sea water ... and 
require substantial quantities of concrete to keep them in place. " 

The tire ribbons and columns included in the MFS project are unballasted and, do not therefore 
meet any of these recommended criteria, designed to assure stability of tire reefs in water 60 feet 
deep. Moreover, the MFS project is sited in water 30 to 40 feet deep, and is therefore subjected 
to significantly stronger storm and wave forces than these criteria address . 

Another study of artificial reef designs from Southeast Asia states that: 

"Debris, tires, and scrap materials have ended up along beaches due to inadequate fastening 
and anchoring methods. They have often damaged fiShing nets and result in litter along beach 
resorts.34 

California too has experience with the adverse consequences of unstable tire reefs. The 
Huntington Beach Tire Reef (HBTR) project was funded by the Los Angeles Rod and Reel 
Foundation, a non-profit organization, at no initial cost to the State. However, during the 1977 
storms, large numbers of tires from the reef washed onto shore, resulting in a major clean-up 
effort. 35 According to a personal communication with Dennis Bedford of the California 
Department ofFish and Game's (CDFG) Artificial Reefs Program, the Los Angeles Rod and Reel 
Foundation failed to assume responsibility for the clean-up, and, instead, CDFG removed the 
tires at public expense. Similarly, the MFS is an organization whose continued operation and 
financial accountability is not guaranteed. Project site and beach clean-up consideration must be 
approached with caution to avoid making beach clean-up and/or project site remediation a 
financial burden to the public. 

The MFS states that the materials are permanently anchored to the sea floor, and that material 
density is therefore not an issue. The MFS anchoring system consists of small plastic anchors 
and l/4-inch nylon rope to secure project components to the ocean floor. The MFS expects the 
nylon, mooring line to last approximately 20 years in the marine environment and that the 

34 White, 1990. 
3
' Lewis. 1989. EXHIBIT NO. 2._ 
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anchoring system is sufficient to assure that the project components remain in place during 
severe winter storms, stating: 

"No storm ever in nine years pulled any MFS strocture out of the seii bottom. If in the past 
such a thing occurred it was because of unpermitted boat anchoring or vandalism. " 36 

The CDP application states that "the lifetime of the anchoring system is expected to be a 
minimum of20 years." The staffhas requested the documentation necessary to analyze the long­
term compatibility of the anchoring system in the marine environment. In response to this 
request the CDP application states: 

" ... the mooring capacities of the project anchoring systems were calculated in 1987 ... 
however, these calculations are not available for review. " 

The long-term capacity of the anchoring system cannot be verified. It is reasonable to expect that 
the nylon rope used for project moorings will chafe and wear in the turbulent nearshore 
environment and eventually fail. 

• 

If the MFS project included regular maintenance and replacement of the anchoring system 
components, it is possible that the materials would remain in place. However, the MFS states 
that it does not intend to maintain the project site, and the project description includes several 
failed, past experiments which have been abandoned in-place. When an experiment fails to meet 
the applicant's objective, it is abandoned in-place in accordance with the MFS's "lay-it-flatn • 
technique. The MFS's "lay-it-flatn technique consists of deflating or not maintaining the air that 
keeps the project components buoyant and allowing them to fall to the ocean floor and be 
covered and/or moved about by the migrating sandy substrate. For example, in 1988, the MFS 
installed 2000 "kelp bio-structures," each consisting of 12-foot-long, 114-inch-diameter anchoring 
lines, protruding above sand level, topped by a one-gallon plastic jug wrapped in plastic mesh. 
When the kelp experiment failed, the plastic jugs, ropes, and mesh netting were abandoned in-
place. During site inspection in September 1993 and October 1995, only a few of the original 
2000 deflated plastic jugs were observed, and they were providing little or no habitat value. 
Without maintenance, it is likely that the low-density materials used for the MFS project will 
eventually become marine debris. ' 

At sea, discarded plastics create problems for both marine life and human activities. The small 
vessel operator experiences fouled props and jammed cooling intakes from drifting plastics. 
Beaches become cluttered with discarded materials. Sea life dies from eating plastics or from 
entanglement. PVC piping is shattered and moved about by violent ocean waters. Discarded 
netting and rope assemblies can trap fish and marine mammals long after they are abandoned. 
Consequently, some of the MFS project materials (e.g., plastic bottles, nets, tires, PVC pipe, 

36 This statement is contained in a supplement to the MFS project description dated July 31, 1995. At that time, the 
oldest project components had been in place for approximately seven years, according h> the project description, and • 
the tire ribbons had been in place for two years. In accordance with the installation dates provided by the MFS. none 
of the project components had been in place for nine years at the time that the MFS made this claim regarding the 
longevity of the mooring system. 
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various rope assembles etc.) continue to create potential hazards for marine life and are not 
compatible for long-term use in the marine environment. Abandoning project components in­
place constitutes ocean dumping. 

The use of these materials in the marine environment creates a significant risk of harm to marine 
resources and to the quality and biological productivity of coastal waters. Feasible, less 
environmentally damaging alternative materials such as high-density concrete rubble and quarry 
rock are available. By using materials that meet the CDFG's recommended guidelines for 
artificial reef construction, the MFS project would be less environmentally damaging. 

Feasible mitigation measures which could minimize the potential that project materials may 
become marine debris and the associated adverse effects to coastal resources include: (1) a 
mechanism for long-term financial security for proper cleanup and/or removal of project 
materials; and (2) a long-term monitoring and maintenance program for the physical condition of 
the anchoring system and the structural integrity of the various project components. The MFS 
has not complied with the conditions of the City Harbor Permit which require both a financial 
security bond or letter of credit and a monitoring and reporting program for the structural 
condition of the project. The MFS project does not provide mitigation measures to minimize the 
adverse effects from the use of low density and fragile materials in the construction of artificial 

• reef components. 

• 

Conclusion: Marine Debris 

The materials used for the MFS project are not dense enough to remain in place during heavy 
seas, and many of the materials used are not persistent in the marine environment. Calculations 
and quantifiable documentation to support the mooring capacity and the life expectancy of the 
anchoring system have not been provided. The applicant proposes to abandon project 
components in-place, and does not intend to provide long-term maintenance of the project site. 
The Commission therefore finds that the MFS project is not consistent with Coastal Act 
sections 30230 and 30231 because the materials used for the project pose a significant risk of 
harm to marine resources and to the quality and biological productivity of coastal waters. 

Section 30233(a) of the Coastal Act requires that filling of open coastal waters shall be permitted 
where there is no feasible, less environmentally damaging alternatives and where feasible 
mitigation measures have been provided to minimize adverse environmental effects. As discussed 
above, there are feasible less environmentally damaging alternatives to the materials used for the 
MFS project, and the project does not include feasible mitigation measures to minimize its 
adverse environmental effects. The Commission therefore finds that the MFS project is not 
consistent with Coastal Act section 30233(a). 

2. 3. 3 Sediment Transport and Beach Erosion 

Coastal Act section 30253 states in part: 
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New development shall ... neither create nor contribute significantly to erosion ... 

The project site is located at the edge of the littoral zone, at depths of -30 to -40 feet MLLW. 
Within the littoral zone, sediments are moved by waves and currents, with parallel (long shore 
transport) and perpendicular (on-offshore transport) to the shore. Structures placed within the 

. littoral zone affect the movement and deposition of sediment. When sand is trapped by 
structures placed within the littoral zone and not allowed to complete its transport, shoreline 
sand deposition and beach erosion both up-coast and down-coast can be altered. 

By letter to MFS President Rodolphe Streichenberger dated May 5, 1995, Coastal Engineer 
David Skelly states that: "At a depth of 40 feet the tires [of the existing MFS development] are 
essentially outside the littoral zone." Skelly's letter concludes: ''There is absolutely no basis for 
expecting the MFS tire experiment to have any impact on the sand deposition at the 
shoreline."(See Exhibit 5.) 

The Coast of California Storm and Tide Wave Study, South Coast Region, Orange County 
"Existing State of Orange County Coast, (Final Report Aprill993, Report 93-1), has shown 
that the Balboa Peninsula beaches have been artificially widened by nourishment and much of the 
littoral cell has been modified by shoreline structures, nourishment and other human activities. 
At present, the beaches at the Balboa Peninsula are eroding several feet a year, but this has not 
been considered a serious problem due to the tremendous width of the nourished areas. 

Field studies reported in the above cited wave study indicate that sand is moving along the 
Balboa Peninsula to the south and south-west as a broad migrating lobe into water depths of -44 
to -50 feet. Further north, at Huntington Beach, surveys of the mooring site used by the 
American Trader, in -45 feet of water, show about 5 feet of shoaling in recent years. Transport 
through and shoaling in water depths greater than -30 to -40 feet indicate active transport of 
material at the project site. 

At its present location, the MFS development can alter on-shore/off-shore sediment transport. 
Site inspections conducted in September of 1994 and October of 1995 revealed that many of the 
tires are either partially buried or completely buried in sediment. The burial status of the tires 
affirms that they are located within the littoral zone. While the- effects to sediment transport 
would be expected to be greater if the structures were located at the -10-foot to -15-foot depth, 
the MFS development has likely caused some modification to sediment transport. 

The City of Newport Beach granted a permit for a proposed MFS tire reef located in water -60 J 
to -110 deep (as discussed in Section 2.2.1 of this report). Evidently, the MFS believes that it is 
feasible to construct a tire reef at such depths. Siting the project in deeper water, outside of the 
littoral zone is a less environmentally damaging feasible alternative to the MFS project 

Conclusion: Sediment Transport and Beach Erosion 

• 

• 

The Commission finds that the MFS project may create or contribute to beach erosion in conflict • 
with Coastal Act section 30253(2), and that the MFS has not demonstrated that there is no 
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feasible less environmentally damaging alternative to locating the project in the littoral zone in 
conflict with Coastal Act section 30233(a). 

2. 3. 4 Recreation--Public Access 

Coastal Act section 30210 states: 

In carrying out the requirement of Section 4 of Article X of the California Constitution, 
maximum access, which shall be conspicuously posted, and recreational opportunities shall be 
provided for all the people consistent with public safety needs and the need to protect public 
rights, rights of private property owners, and natural resource areas from overuse. 

Coastal Act section 30211 states: 

Development shall not interfere with the public's right of access to the sea where acquired 
through use or legislative authorization, including, but not limited to, the use of dry sand and 
rocky coastal beaches to the first line of terrestrial vegetation . . 

The MFS project has the potential to adversely impact recreational opportunities. Consistent 
with experience using such materials in the marine environment, it is likely that materials used for 
the MFS project, including scrap tires and PVC pipe will eventually wash up onto nearby 
beaches. As discussed in Section 2.3.2.3 above, PVC pipe from the Johnson's Oyster Farm is a 
source of on-going beach debris within the Point Reyes National Seashore. Section 2.3.2.3 also 
discusses in detail several instances where the failure of tire reefs has resulted in tires washing up 
on beaches, requiring publicly funded clean-up. The California Department of Parks and 
Recreation states that tires buried in nearshore sand are hazardous to beach users. 37 Many of the 
MFS project materials are not commonly used in artificial reefs and are not therefore addressed in 
the literature concerning reef design and stability. However, other low density materials used for 
the MFS project (e.g., PVC pipe and other plastic materials) cannot be expected to remain 
permanently in place, and do not therefore meet the CDFG artificial reef material specifications. 

The Commission has granted a number of permits for artificial reef projects constructed with 
materials sufficiently dense and persistent to assure long-term stability, and that are located 
further offshore in deeper water than the MFS project. 38 All of these alternatives would reduce 
or avoid the adverse effects to public access and recreation resulting from the MFS project. The 
MFS has not demonstrated that there are no less environmentally damaging feasible alternatives 
that would lessen or avoid the impacts of the project to public access and recreation. 

Feasible mitigation measures that could minimize the impacts of the project to public access and 
recreation include: (1) a mechanism for long-term financial security for proper cleanup and/or 

37 Letter from Jack Roggenbuck, California Department of Parks and Recreation (CDPR) to Nadell Gayou, The 
Resources Agency, March 3, 1995 and letter from David Pryor CDPR Resource Ecologist, to Gayou, March 3, 
1995. 
38 See Appendix A 
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removal of project materials; and (2) a long-term monitoring and maintenance program for the 
physical condition of the anchoring system and the structural integrity of the various project 
components. The MFS has failed to comply with the conditions of the City Harbor Permit 
which require both a financial security bond or letter of credit and a monitoring and reporting 
program for the structural condition of the project. The MFS project does not provide mitigation 
measures to minimize the adverse effects from the use of low density and fragile materials in the 
construction of artificial reef components. 

Conclusion: Recreation--Public Access 

The use of fragile and low density materials for the MFS project, the limited life expectancy of 
the anchoring system, the lack of monitoring and maintenance of the project, and the planned in­
place abandonment of project components, all increase the potential that materials from the 
project will litter nearby beaches, resulting in aesthetic degradation and user hazards. The MFS 
has not demonstrated that there are no feasible alternatives that would avoid these impacts and 
has not provided feasible mitigation measures to minimize these adverse effects. The Commission 
therefore finds that the MFS project is not consistent with Coastal Act sections 30210, 30211, 
and 30233(a) . 

2.4 Violation 

The MFS began constructing this project in 1988, without an approved coastal development 
permit. The MFS project thus appears to be in violation of the Coastal Act. As demonstrated in 
the preceding sections, the Commission finds that the MFS project is inconsistent with Coastal 
Act sections 30210, 30211, 30230, 30231, 30233, and 30253. The project has already been 
constructed and is causing ongoing adverse impacts to coastal resomces. 

2.5 California Environmental Quality Act 

Section 21080.5 (d)(2)(i) of the California Environmental Quality Act (CEQA) states: 

The rules and regulations adopted by the administering agency shall require that an activity 
will not be approved or adopted as proposed if there are feasible alternatives or foasible 
mitigation measures available which would substantially lessen any significant adverse impact 
which the activity may have on the environment. 

The MFS project, as discussed herein, would have significant adverse environmental impacts to 
coastal resources. Project alternatives and mitigation measures are available which would 
substantially lessen these adverse environmental impacts, as discussed in Section 2.3 of this 
report. The Commission therefore finds that the MFS project is not consistent with section 
21080.5 (d)(2)(i) of the CEQA. 

. . 

• 

• 

• 
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Appendix A 
Substantive File Documents 

Coastal Development Permit Application File No. E-95-05 

( 

Donald Y. Aska, ed., State University System of Florida and Florida Sea Grant College, 
"Artificial Reefs in Florida" (Proceedings of a conference held June 10 and 11, 1977 at the 
University of South Florida, St. Petersburg; Report No. 24), May 1978. 

Feigenbaum, D., M. Bushing, J. Woodward and A. Friedlander. 1989. Artificial Reefs in 
Chesapeake Bay and Nearby Coastal Waters. Bull. Mar. Sci. 44(2): 734-742. 
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Corals and Other Sessile Organisms. Bull. Mar. Sci. 44(2): 567-579. 

Hartwell, S.I. Et al. 1994. Toxicity of Scrap Tire Leachates in Estuarine Salinities. Special Report 
for the Maryland Department of Natural Resources. 

Integrated Waste Management Board, "California Tire Grant Program, 1992-93 Information and 
Application Instructions," January 1993. 

Kellough, R.M. 1991. The Effects of Scrap Automobile Tires In Water. Ontario Ministry of the 
Environment. December, 1991 . 

Lewis, R.D. and K.K. McKee. 1989. A Guide To Artificial Reefs of Southern California. 
California Department ofFish and Game. 

MFS, "Mussel Reefs, Ecosystems of the Future" brochure [no date given]. 

Myatt, D.O., E.N. Myatt and W.K. Figley. 1989. New Jersey Tire Reef Stability Study. Bull. 
Mar. Sci. 44(2): 807-817. 

Nelson, Mueller, and Hemphill, 1993. Identification of Tire Leachate Toxicants and a Risk 
Assessment of Water Quality Effects Using Tire Reefs in Canals. U.S. Bureau of Reclamation. 

White, A.T., L.M. Chou, M.W.R.N. De Silva and F.Y. Guarin. 1990. Artificial Reefs for Marine 
Habitat Enhancement in Southeast Asia. ICLARM Education Series 11, 45 p. International 
Center for Living Aquatic Resources Management, Philippines: 

Notice of Preparation of a Draft Environmental Impact Report, CDFG (Robson Collins, 
contact), January 31, 1994. 

U.S. Environmental Protection Agency and Pacific Environmental Services, Noyes Data 
Corporation (Park Ridge, NJ), Scrap Tire Technology and Markets [no date provided]. 

U.S. Minerals Management Service. 1996. Draft Guidelines for Marine Artificial Reef 
Materials. August 1996. · 

• "Fishermen Find Sideline Picking Up Old Tires," The Associated Press, February 2, 1996. 

"State Ok's OC sea fanns to grow kelp and mussels," The Orange County Register, February 5, 
1993. 
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"State grant will allow Newport Beach group to build up mussels while sinking used tires," The 
Orange County Register, June 2, 1993. 

"Grant Will Build Mussel in Used Tires," Los Angeles Times, June 26, 1993. 

"Plan for man-made kelp forest sunk for now despite its champion's zeal," The Orange County 
Register, May 9, 1994. 

"Plan to make kelp bed with tires is way off schedule,'' The Orange County Register, May 9, 
1994. 

The Marine Forester, Exploring the Oasis of Life in the Sea, Vol. 1, No. 1, March 1993 and Vol. 
1, No. 2, August 1993. 

State/Local Government Actions 

Fish and Game Commission, agenda for meeting of August 5, 1993. 

California Coastal Commission. 1996. Adopted Findings on CDP E-96-07 (Big Sycamore 
Canyon Ecological Reserve Artificial Reefs), including substantive file documents. 

-----· 1995. Adopted Findings on Consistency Certification No. 
CC-81-95 · (Bolsa Chica Artificial Reef), including substantive file documents. 

-----· 1992. Adopted Findings on Consistency Certification No. 
CC-9-92 (Bolsa Chica Artificial Reef), including substantive file documents. 

-----· 1991. Adopted Findings on Consistency Certification No. CC-67 -91 (Pt. Loma 
Artificial Reef), including substantive file documents. 

-----· 1989. Adopted Findings on CDP E-89-7 (Palos Verdes Artificial Reef), including 
substantive file documents. 

-----· 1987. Adopted Findings on CDP E-87-3 (Santa Monica Bay Artificial Reef), 
including substantive file documents. 

-----· 1987. Adopted Findings on CDP E-87-5 (Topanga Artificial Reef), including 
substantive file documents. 

-----· 1986. Adopted Findings on Consistency Certification No. CC-6-86 (Bolsa Chica 
Artificial Reef), including substantive file documents. 

-----· 1986. Adopted Findings on CDP E-86-3 (Pacific Beach Artificial Reef), including 
substantive file documents. 

-----· 1986. Adopted Findings on CDP E-86-4 (Mission Bay Park Artificial Reef), 

• 

• 

including substantive file documents. • 
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-----· 1986. Adopted Findings on CDP E-86-5 (Oceanside Artificial ReefNo. 2), 
including substantive file documents. 

-----· 1986. Adopted Findings on CDP E-86-6 (Oceanside Artificial ReefNo. 1), 
including substantive file documents . 
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( 

an 
lease (No. M-738-01) on approximately 10 acres sub-tidal purpose of the 
aquaculture lease was specifically to experiment with "bio-structures" (9-foot lengths of rope 
anchored in the sea floor with plastic anchors) and support buoys as artificial substrates for the 
attachment of kelp and shellfish (scallops and mussels). 

The lease was issued subject to several tenns, conditions. and covenants. Condition G of the 
lease specifically required the lessee to comply with the rules and regulations of, and obtain 
permits from the Coastal Commission (Lease No. M-738-01, Section G). The MFS did not 
notify the Coastal Commission of the proposed development and did not obtain a COP or 
regulatory approval from other agencies. According to a personal communication with 
Rodolphe Streichenberger, President of the MFS, the MFS did not to pursue regulatory 
approval from the Coastal Commission because "it was a relatively small project and the 

·----··-··· ..... process would be bureaucratic and cumbersome (pers. comm. with Rodolphe 
MFS October 23 

was 
which authorized movement of the site to a different 10-acre parcel located 1;100 yards further 
northeast, with abandonment of the original lease site once the move was approved and 
completed. No new modes of operation or culture methods were authorized. As in the 
original lease, the lessee was to observe and comply with all rules and regulations promulgated 
by any governmental agency having authority by law. including the Coastal Commission. and 
obtain any other permits or licenses required by such agencies. (Lease No. M-738-01, :iec;tton 
G. 

1988 the original lease, 9-foot lengths of rope anchored in the sea floor with plastic ao.chois and 
support buoys), and again in February 1993 to allot ten additional acres of State water bottoms 
for aquaculture purposes. The additional allocation was consolidated under the existing lease 
to comprise a single lease of two parcels. The boundaries of the aquaculture lease sites wr.re 

amended several times with different ncar-shore environments. 
to use 

ribbon" (TMR) structures in cultivating mussels. The use of tires was contingent upon (lj the 
MFS securing a bond for the clean-up requirement. and (2) the preparation of an 
environmental document for the proposed TMR. project~ the CF&GC could certify. This 
was the first time the CF&GC considered the use of tires as an artificial reef substrate; 
however, the MFS had placed 1,500 tires on the lease site in 1993 without CF&OC or 
Coastal Commission ~""''l"n'-'!'1 

................. agreement 
1994 Rodolphe Streichenberger and the CDFG, as aquaculture operations at the lease site did not 

materialized. 

• 

• 
EXHIBIT NO. "2.. 

c.c.c.. ·co -cc-oz. 
3'4 oJ' 5B 



• 

• 

• 

Application E-95-5 
Marine Forests Society 
Page 35 

Appendix C 

MATERIAL SPECIFICATIONS AND NOTIFICATION PROCEDURE 
SURPLUS MATERIALS FOR AUGMENTATION TO ARTIFICIAL REEFS 

The California Department ofFish and Game (CDFG) is designated as the "lead agency" in the 
construction of artificial reefs off the coast of California. Department biologists have been 
involved in the planning and construction of over 30 artificial reefs off our coastline. Some of 
these reefs, in Orange and San Diego Counties are pennitted for future expansion, through the use 
of surplus materials of opportunity. Cities, Counties, public agencies and private organizations 
or businesses are invited to submit proposals to CDFG for the disposal of certain categories of 
surplus material, for use in the construction of artificial reefs. ONLY THOSE PROPOSALS 
WHICH WILL INCUR NO COST TO THE STATE FOR TRANSPORTATION OF 
MATERIALS TO THE REEF SITE WILL BE 

CONSIDERED. 
Acceptable Materials 
Materials suitable for construction of artificial reefs must meet the following general criteria: 

(1) The material must be persistent. It must be hard, but may not be so brittle that collisions with 
other similar materials, or boat anchors would tend to shatter it. It must remain essentially 
unchanged after years of submersion in salt water. 

(2) The material must have a specific gravity at least twice that of seawater. The material must be 
dense enough to remain in position during strong winter stonns, even in water depths as shallow 
as 30 feet. 

(3) The material must not contain potentially toxic substances. 

Acceptable materials include, but may not be limited to QUARRIED ROCK and lllGH 
DENSITY CONCRETE. Other materials may be considered on a case to case basis. 

Preparation of Surplus Concrete Materials 
SIZE: Concrete slabs must be broken into chunks; 2 ft. minimum diameter; 4-6 ft. optiinum 

SIZe. 

Concrete pilings must be broken into lengths, ranging from 2-10 ft. 

REBAR: Reinforced concrete is allowable, but no rebar may protrude more than 3 inches. 

PROCEDURE 
Placement of material at any reef site requires prior written approval from the California 
Department of Fish and Game, Specific off-loading sites and actual configuration of material 
placement will be determined by CDFG, in writing and will be strictly adhered to. 

Responsibilities of Principal Party to Agreeme;•. 
(City, Port District, etc.) 

EXHIBIT NO. '2.. 
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NOTIFICATION: The principal party to the agreement must notify CDGF one full month 
prior to moving any material to the specified reef site. 

REEF AUGMENTATION REPORT: 
As part of the record keeping on all reef construction off the California coast, the 

principal party to this agreement must submit a Report of Augmentation to CDFG no later 
than 10 working days after completion of off-loading of materials. This report will include: 

(1) Verification of inspection by the principal party that each barge load of materials is in 
compliance with the above specifications. 

(2) Estimated quantity of material actually placed on the site. 

(3) A sketch of the completed augmentation, accompanied by LORAN 
coordinates for each load of material placed 

Responsibilities of Barge Contractor 
NOTIFICATION: The barge contractor must notify the U.S. Coast Guard two weeks prior to 
moving any material to the reef site. The Coast Guard must be given a minimum of two week lead 

• 

time to include this job in their Aids to Navigation and Notice to Mariners. Los Angeles area: • 
(310) 499-5410; San Diego area: (619) 557-5877. 

This notification must include: 

( 1) Location of work site. 
(2) Size and type of equipment that will be perfonning the work, 
(3) Name and radio call sign for working vessels, if applicable. 
( 4) Telephone numbers for on site contact with project engineers. 
(5) Schedule for completing the project. 
PLACEMENT OF MATERIALS: 
The contractor must arrange for inspection of loaded barge materials, immediately prior to 
movement of any barge to the reef site. 

The barge contractor shall place temporary buoys at the off loading site. These buoys must 
remain in place for one month after completion of off loading operatio~. 

The barge loads of material must not be allowed to drift off site during material augmentation.. 

Prepared by: 

Dennis W. Bedford 
Marine Resources Division- Long Beach 

November 15, 1991 • 
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WHEELER J. NORTH 

March 18 1995 

Rodolphe Streichenberger, President 
Marine Forests Society 
P. 0. "'Box 5843 
Balboa Island 
California 92662 

Dear Rodolphe, 

This responds to your request for a letter of endorsement 
for the experimental. tire reef project being proposed by Marine 
Forests to the City of Newport Beach. It is my understanding 
that the proposed reef will consist o£.30,000 tires deployed 
over ten acres of sandy bottom, to provide an overall coverage 
of about 20 percent. The tires will be assembled by the metncds 
already proven successful by means of your small tire reef 
experiment. 

The small tire reef experiment has demonstrated several 
important facts: 

1. The system design is stable and has survived winter 
storms here. 

2. The tires resemble natural hard b~ttom sufficiently 
well so that they become encrusted by various sessile 
animals including mussels •. 

3. The artificial reef structure attracted motile animals 
such as fishes that commonly associate with rocky bottom 
and kelp beds. 

4. Your project shows that your group has the capability 
of designing, constructing, installing and monitoring 
tire reefs. 

It seems to me that ~~rine Forests on a small scale has 
developed a system with good potential for turning a liability 
(scrap tires) into an asset (enhancing marine life). The 
logical next step is to repeat the effort on a significantly 
larger scale to determing whether unanticipated differences 
might occur as the size of the activity is expanded. To me, 
the project appears to have value and I hope that you will be 
successful in obtaining regulatory approval to conduct the 
follow-on study. 

Sincerely, ~};1/~ 
Wheeler J. North 
Prof. of Environmental Science Emeritus 

Application No. E-9= 
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CAL.IFORNIA INSTITUTE OF TECHNOL.OGV 
September 22 1989 
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TO WHOH IT MAY CONCERN 

This letter describes and endorses the accomplishments and 
activities of Rodolphe Streichenberger. Mr. Strfj!ichenberger 
and I have been exchanging scientific ideas and information 
since 1984 and he spent a year at my laboratory in 1986. Our 
collaborative studies during this period resulted in an invention 
that permitted easy and inexpensive implantation of solid objects 
such as kelp and shellfish substrates on a sedimentary bottom. 
The new technique opened up a significant potential for commercial 
cultivation of living marine resources in coastal sedimentary 
areas which are usually desertlike in that attached plants and 
~nimals are scarce or absent. Mr. Streichenberger's concept of 
thus enriching marine habitats is called Sea Biostructuring~ 

• 

Observations of development of fish populations in waters 
that had been artificially structured with inert or living material. 
led Mr Streichenb_erger. to conclude that: · . ' ~ "' . -

1) Available nutrients are sufficiently plentiful in coastal 
waters and can be stored and recycled provided the habitat is 
sufficiently structured. 

2)Underwater structures for fixation of sessile organisms are 
the first element required for the process of enhancing development 
by sea life. 

3) Function of the structure is greater than a simple thygmotaxic 
effect. The most important function is provision of a foundation 
for growth. 

Mr. Streichenberger has continued his research and development 
·· activities here in southern California from 1987 onward. In 

1988 he installed the first "marine forest" on a sandy plain 
lying just west of the entrance to Newport Harbor. He and his 
associates are continuing to augment this unique facility by 
transplanting additional kelp and shellfish-culturing substrate~~~~~ 
This. is a first-of-its-kind advance in marine utilization. 

Mr. Streichenberger must be credited for pioneering work 
in a difficult but premising research and development program 
in marine science. 

Sincerely, 

Application No. E-95· . 
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% SKELLY ENGINEERING 
DAVID il. .9KELLY CONJT.AL ENGINEER 

Ma:r_s, 1995 

l.fr. Rodolphe Streichenberqer 
Marine Forests Society 
P.O; Box 5843 
Balboa Island, CA 92662 

COH:HENTS ON POTENTIAL FOR SHORELINE ·EROSION FROM MFS PARCEL 1 

1. The majority of sand movement along the shoreline is within the 
sut"fzone. The surfzone very seldom extends out to water depths 
greater than 20 feet. At a depth of 40 feet the tires are 
essentially outside the li~toral zone. 

2. The average depth of closure for ·the seasonal profile change in 
this area is less chan 40 feet. Closure in the Oceanside Li~toral 
Cell is at dep~hs of about 30 feet • 

3. The parcel has been in place for several years and there is 
absolutely no evidence of any impact on the shoreline. The depth 
contours in the lee (shoreward) of the installa1:ion show no 
changes. If the tires were 1\aving any effect on the distribution 
of sand it would be measurable in the vicinity of the tires. 

4. The tires are very close to the bo1:tom (1 to 2 feet) and do not 
effect ineominq waves, at all. The tires should not be compared to 
nearshore and shoreline struc~ures, such as jetties, piers, groins 
e~c. These structure are in the active littoral zone and take up 
the entire water eol~~. 

There is absolutely no basis for expectin9 the MFS tire 
experiment to have any impact on the sand deposition at the 
shoreline. 

Respectfully, 

. '• 

David W. Skelly MS,PE 
RCE #47857 
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r. 
Divers . . 

.. Involved 
Voluntarily in 
Environmental , 
Rehabilitation an 
Saret.y 

April19,1995 

To whom it may concern, 

The Marine Forest Society's Tire Reef Demonstration Project should not be permitted anvwlu!re alDtlg our 

coasts beceause of the impact it will ht~ve on the environment. An EnPironmentallmpact Report WtiS III.'Disetl for 

this project by the California Dept~rtment of Fish and Game and the Califomill Coastal Commission yet, flu Mtrrlne 

Forest Society has bypassed their recommendation by submitting a ~Mgt~thle 4edllrt~tltm to tire City of Newport 

Beach. This negative declaration did not include any scientific results th.-t prow the bnpact f1101114 h btsipifictmt 

to the underwt~ttr parcels. It t~lso did not proPe with any scientific ~ tluJt the proj«:t is ~l&. ne 
4eclt~ration lllso did not stt~te 11ny imp11ct the project will hflpe on the Plalo a.m.' envbrnanrat, whldt will 

obviously be affected. DiPm haenoticed a repopulation oftlutdarssbu:etlu!lr4~ faiJMISaga. TJJe 

tires' toxicity, their inability to act as a good substrate, and tlut sad,..,..,., ot:t:IIJI!!VIlll llll ,._ 11 

4etrimental effect on the Pismo Cl11ms' reCOPery. nt. CtdlforrrM ,.,.,.._11/Flsla a4 Gate JIO loapr ~ 

tires to be 11 suitt~ble materi11l forcreatlngartificilll reefs bec11,. ofthelrristt1Jf1rea1r:blgfrw IIIUfctnllblg~ 

which they luwe experienced in the p11st. For these owious reaou w~ tlte ~ "'JJPPI'f llfiJ IIIII, tilt 

opposition to the Balbo11 Marine Forest Artificilll Reef Project. We liN too busy delmhlg fiJI other al.miiiiUr 

debris and do not wish to retrieve more tr11sh that could be tWoldetl. 

Sincerely, 

Divers Involved Voluntarily in·EnPironmentlll Rehabilitation .and Safety 

Application No. E·~S-5 
Marine Forests Socaety 

Exhibit 6 



The Marine Forest Society··· Tire Reef Demonstration Project sl(. ld not be permitted 
• anywhere along our coasts because of the impact it will have on the environment. An 

Environmental Impact Report was advised for this project by the Califomia Department ofFish and 
and the California Coastal Commission yet, the Marine Forest Society has bypassed their 

-ecc,m1!fleJtatlltto'n by submitting a negative declaration to the City of Newport Beach. This negative 
declaration did not include any scientific results that prove the impact would be insignificant to the 
underwater parcels. It also did not prove with any scientific documentation that the project is 
feasible. The declaration also did not state any impact the project will have on the Pismo Clams' 
environment, which will obviously be affected. Divers have noticed a repopulation of the clams 
since their disappearance ten years ago. The tires' toxicity, their inability to act as a good 
substrate, attd the sand area they will occupy will all have a detrimental effect on the Pismo Clams' 
recovery. For these obvious reasons we, the undersigned, support any and all opposition to the 
Balboa Marine Forest Artificial Reef Project. 

NAME ADDRESS PHONE## SIGNATURE 
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substrate, and the sand area they will occupy will all have a detrimental effect on the Pismo Clams' 
recovery. For these obvious reasons we, the undersigned, support any and all opposition to the 
Balboa Marine Forest Artificial Reef Project. 

NAME ADDRESS PHONE I SIGNATURE 
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Environmental Impact Report was advised for this project by the California Department of Fish and 
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recommendation by submitting a negative declaration to the City of Newport Beach. This ne.s!~att·v~ 
declaration did not include any scientific results that prove the impact would be insignificant to 
underwater parcels. It also did not prove with any scientific documentation that the project is 
feasible. The declaration also did not state any impact the project will have on the Pismo Clams' 
environment, which will obviously be affected. Divers have noticed a repopulation of the clams 
since their disappearance ten years ago. The tires' toxicity, their inability to act as a good 
substrate, and the sand area they will occupy will all have a detrimental effect on the Pismo Clams' 
recovery. For these obvious reasons we, the undersigned, support any and all oppositioa to the 
Balboa Marine Forest Artificial Reef Project. 

NAME ADDRESS PHONE## SIGNATURE 
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The Marilze Forest Society_""' Tire Reef Demonstration Project sl( ~- ld not be pennitted 
. anywhere alon8· our coasts because of the impact it will have on the environment. An 

cm'Jir,>nn1ental Impact Report was advised for this project by the California Deparl:ment of Fish antl 
and the California Coastal Commission yet, the Marine Forest Society has bypassed their 

recommendation by submitting a negative declaration to the City of Newport Beach. This negative 
declaration did not i11clude any scientific results that prove the impact would be insignificant to the 
underwater parcels. It also did not prove with any scientific documentation that the project is 
feasible. The declaration also did not state any impact the project will have on the Pismo Clams' 
e~tvironment, which will obviously be affected. Divers have noticed a repopulation of the clams 
since their disappearance ten years ago. The tires' toxicity, their inability to act as a good 
substrate, and the sattd area they will occupy will all have a detrimental effect on the Pismo Clams' 
recovery. For these obvious reasons we, the undersigned, support any and all opposition to the 
Balboa Marine Forest Artificial Reef Project. 

NAME ADDRESS PHONE I 



The Mari1te Forest Sot !y' s Tire Reef Demonstration ... Jhould not be pmnitWl 
anywhere alot~g our coasts because of the impact it will haw on the environment. An 
Environmentallmpact Report was advised for this project by the California Department ofFish tmd • 
Game and the California Coastal Commission yet, the Marine Forest Society has bypassed their 
recommendation by submitting a 11egative declaration to the City of Newport Beach. This nftatt17f!l 
declaratiolt did 11ot irrclude a11y scietttific results that prove the impact would be insignificant to the 
underwater parcels. It also did not prove with any scientific documentation that the project is 
feasJ'ble. The declaration also did not state any impact the project will have on the Pismo Clams' 
environment, which will obviously be affected. Divers have noticed a repopulation of the clams 
since their disappearance ten years ago. '11te tires' toxicity, their inability to act as a good 
substrate, and the sand area they will occupy will all have a detrimental effect on the Pismo Clams' 
recovery. For these obvious reasons we, the undersigned, support any and all opposition to the 
Balboa Marine Forest Artificial Reef Project. 

NAME ADDRESS PHONE I SIGNATURE 
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!lllcnrnlniD Olb 
S'I'ATE C.APn'OL 
11.0.101142841 

IACJIWIIH'rO, CA 14241-0001 
(111) 441-7441 

Dilllric:t Otllca 
UIIIGimt HAIUIOR lt.VO. 

SUIT!303 
IIUI..t.ERTON, CA 12132 

(114) 515-0175 

California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, California 941 OS 

DICK ACKERMAN 
ASSE!.I8l VMAH. seveNT'Y·SECOND DISTRICT 

Slning 1111 Cllits at 
~m HillS. Brn. fulllrlan. 1.a Hlllfa. P!lctn1ia. Yoroa unu 

March 13, 1997 

Attention: Rusty Areias, Chairman 

Dear Mr. Areias, 

:----.. 
~ n; 
I! I i 
ti,_,;/ 
I .-,"\ 
I' :I 
! jl I 
f...J !_ 

VICSCHAINWI: 
NA"'\lfUUL fiESOUACES ....... 

APPROPRIATIONS 
EDUCATION 

B.EcnoNS.~ CCNSTTIVTIOHAL 
ENWIClNMENTAL SAFeTY & 

TOXIC MATEAIALS 
I.OCAL GOveRNMENT 

PUBUC EMPLOYeES. Al!ilREMeHT & 
SOCIAL SliCUFITV 

MAR 2 0 1997 

CAliFORNIA 

.-. .- "• 
; ' .. 

!...,/ , 

-oA--' 1 CO" .. .~."I'"'- ...... : ·- ::: 1.-'\.. :vuv,,;)~tul': 

I am writing in support of the.Marine Forests Society in their application process to obtain a 
permit to continue building sustainable marine habitats along California's coastline to encourage 
marine wildlife in areas that have experienced a decrease in the number of fis~ marine mammals 
~~~ • 

It is my understanding that Marine Forests Society is sustained through voluntary 
contributions~ grants from foundations and other organizations. The non-profit organization was 
founded in 1986 and hundreds of volunteers have given many hours over the past eleven years to 
carry out the organization's mission. 

The Marine Forests Society is committed to helping preserve California's coastline through ·· 
commitment ·of volunteers and the utili~tion of private resources. 

Please help this organization to continue their good works on behalf of the citizens of 
California by granting them a permit 

DA:wl 

Sincerely. 

DICK ACKERMAN 
Assemblvman, 72nd District 

Application No. E-95-5 
Marine Forests Society 
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California Coastal Commission 
45 Fremont St., Suite 2000 
San Francisco, Calif. 94105-2219 

To whom it may concern: 

! 
UNITED STATES\ .PARTMENT DF CDMMERCE 
Neclanel Qoeanlo end Acmaapherlo Adminiatrat::lon 
NATIONAL MARINE FISHERIES SeRVICE 
Silver Spring, Maryland 20910 

Dec. 9, 1996 
~ ~~~Bw~rm 

. . DEC 1 9 7996 U:!/ 
. CAUFORNIA 

COASTAL COMMISSION 

I am writing in response to a request from the Marine Forests Society to address the 
potential for toxic impacts due to the-construction of artificial reefs w.ing scrap tires. My primary. 
field of expertise is ecotoxicology. Therefore, I shall not address concerns relating to the success 
or suitability of scrap tires as a marine reef habitat substrate, nor their biological productivity. Our 
research was perfonnedwhile I was'with the Maryland Department of Natural Resources (DNR}. 
Currently, I am on a temporary assignment from DNR to the National Marine Fisheries Service. 

In Chesapeake Bay., considerable effort has been devoted to. preserving and enhancing 
habitat for oysters. Over-exploitation and the widespread occurrence of oyster diseases have 
devastated the oyster populations throughout the Bay, with consequent ecological and commercial 
ramifications. Extensive programs to provide suitable oyster settling habitat in areas of historical 
oyster reefs and in refuges have been undertaken iD both Maryland aad Virginia. Scrap tires have 
been placed in a variety of locations in the Bay, which have proven to. be a suitable substrate for 
oyster settlement, and reef community development. In response to a proposal to use scrap tires 
as artificial reef substrate over extensive areas, we performed a series of experiments to assess 1he 
potential for scrap tires to leach unacceptable materials into the environment. Our concern was 
that we didn't want to tind out 10 years down the road tbat it was a bad idea, we had harmed the 

· enviromnent, and we would then have to locate, remove and dispose of them. Our approach was 
to look at a worst case scenario to determine if further studies were warranted prior to 
implementation of a large scale program. 

Our experiments were designed to assess toxic contaminants which may leach from tires 
over an extended (multi-year) period. In an effort to 'age' the tires in a very short time, we used 
a modified TCLP extraction procedure. This is a very vigorous process, which provided material 
suitable for laboratory testing, however the results require extrapolation to real world situations. 
We also collaborated with scientists at Environment Canada who performed detailed chemical 
analyses on our samples. Briefly, our general fmdings include: 

1. Toxicity was inversely related to salinity increases in all species tested. 

; EXHIBIT NO. 2.. 
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2. Toxic chemicals appear to leach off the surface of the tires, rather than from within the 
rubber matrix. Thus, once the tires have been in the water for an extended period of time, 
toxic leachates are no longer present. Observations consistent with this conclusion have 
been made by Canadian researchers in the field, in fresh water. We did not address 
exposure to burrowing organisms or surface feeders. 

3. Extrapolation to real world mixing and dilution scenarios yields estimated concentrations 
of toxic materials far below the most sensitive NOEL. 

4. The chemical nature of the leachable toxic substance(s) is unknown, and there is some 
evidence from C~dian studies that different fractions may be responsible for observed 
toxicity to different test species. The short-term rate of chemical release from tires was not 
addressed. 

• 

As with all research projects, we were left with answers to some questions, and a series 
of new questions. Our hesitation over the wide-spread use of scrap tires in Chesapeake Bay stems 
from the unknowns associated with the chemical nature of the toxicants and their apparent 
persistence in the weeks to months time-frame, not their acute toxicity risk. Our situation is 
somewhat different than yours, in that we are dealing with a sballow, semi-enclosed body of 
water, with several already severely contaminated areas~ Further experiments, using whole tires 
in large tanks, confmned our extrapolations of no acute toxic effects in a more realistic leacbing 
environment. These latter experiments were never included in our draft report due to time • 
limitations. · 

In my opinion, the potential harm to the environment from scrap tire n:eCs is very much 
. smaller than the potential harm due to road runoff, especially in fi:ahwater environments. Every 

rain storm has the poteDtial to wash materials from millions of vehicle tiD:s into rivers. Also, .W, · 
leachable tire surface is exposed constantly as those tires wear durin~ :aormal use. The ccmstant 
discharge of toxic chemicals to coastal waters from stor.mwaU:r nmotf in tbe watersheds is 
probably a far greater source of tire-derived contaminants tbaD die low level, short term telease 
from a tire reef. which may provide other enviroDIDCDtll beuefits. 

If you would like further details, I will be pleased to send a copy of our final report. 

cc: R. Streichenberger 
P. Massicot 

Sincerely, 

J.L(~ 
S. Ian Hartwell, Ph.D. 

• 
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P. 0. Box 726 
Ocean Springs. MS 39564 
(601) 875-5912 
(FAX) 875-6604 

( 

Gulf States Marine 
Fisheries Commission Larry a Simpson 

Execwi.ve Oirectar 

POSITION STATEMENT ON THE USE OF AUTOMOBILE TIRES 

AS ARTIFICIAL REEF MATERIAL 

Historically.. construction of artificial reefs in the marine and estuarine 
environment in the United States has been accomplished using materials of 
opportunity. ranging from refrigerators to scuttled ships. A material that has 
been used rather consistently over time is automobile tires. Use of tires as 
artificial reef material has been variously motivated by the need for low cost., 
readily available materials to a mechanism to dispose of a significant source of 
Jandside solid waste. Methods of using tfres have varied .. ranging from the use 
of single. unballasted tires to the construction of sophisticated units with tires ~ 
embedded in concrete. 

Since mast artificial reef programs in the United States still rely upon the 
use of materials of opportunity for continued construction of artificial reefs., the 
issue of tire use recurs periodically. Some programs are pressured by local and 
state governments to use tires toward fulfilling waste disposal goals. Jlegardless 
of the underlying motivations far use of tires in artificial reef construction. the 
practice continues. 

Recognizing that automobile tires as artificial reef material in the Cuff of 
Mexico region are not generally accepted as an optimum material.. either 
physically, environmentally. or biologically, the Cuff States Marine Fisheries 
Co: ..... iasion estzbUshes th::t if automobile tires must be used as artificial reef 
material in the Culf of Mexico region., including both state territorial and federal 
jurisdictions., they should be chipped and incorporated as aggregate ;n concrete 
units or properly ballasted in units of multiple tires following the concept 
established by the State of New Jersey II Department of Environmental Protection 
and Energy 11 Division of Fish, Carne. and Wildlife. Specific standards for design 
and baUast may vary depending primarily on bottom sediments, bottom slope. and 
current velocities: however, artificial reef program should adhere to the basic. 
concept of using established engineering principles to determine appropriate 
design and ballast weight to assure stability under predictable storm and other 
events . 
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STATE OF CALIFOAHIA- TME RESOURCES AO' 
,... 

~=======-=-===-==----===/ 
CALIFORNIA COASTAL COMMISSION 
45 FREMONT STREIT, SUITE 2000 
IAN FRANCISCO, CA 94105-2211 
VOICE AND TOO (4151 ~5200 

April 4, 1997 

!MEMORANDUM 

TO: Commissioners and all Interested Parties 

FROM: Susan Hansch, Deputy Director 

SUBJECT: Position of the 9range County Sanitation District Concerning Coastal 
Development Pennit Application No. E-95-5 (Marine Forests Society) 

By telephone conversation with Chris Kern of the Commission's staff on April4, 1997, 
Charles McGee of the Orange County Sanitation District clarified that the purpose of the 
attached letter concerning the staff.recommendation for the above referenced coastal 
development pennit application is to document for the Commission's record that the 
subject Orange County Sanitation District ocean outfall discharge is in full compliance 
with all applicable waste discharge standards. 

However, Mr. McGee stated that the District agrees with the position contained in the 
staff recommendation that the Marine Forests Society project is inappropriately sited 
due to its location within a designated shellfish harvesting exclusion zone and that, as 
sited, the project may pose a risk of human exposure to pathogens. 

•• 
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CouNTY SA'. rATION DISTRICTS OF DRANC·. CouNTY, CALIFORNIA 

APR 0 4 1997 
April1, 1997 

California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 

CALIFORNIA 
COASTP..L COf·i\lV\ISSIOI'l 

SUBJECT: Marine Forests Society; Application No. E-95-5 

The purpose of this letter is to respond to the CaJifomia Coastal Commission 
(CCC) Staffs recommendation regarding the Marine Forests Society's (MFS) 
project, application no. e .. gs .. 5. The CCC staff recommends against the MFS 
project for numerous reasons. One of the reasons cited is the proximity of the 
project to the County Sanitation Districts of Orange County's (Districts) ocean 
outfall. Specifically, in Table 1 of the staff recommendation under the issue of 
Sewage Outfall, the analysis notes that the project is "located within a shellfish 
harvesting exclusion zone: The recommendation identifies the project location as . 
•an area of degraded water quality, increasing the risk of harm to marine organisma 
and of human exposure to contaminants. • 

The Districts' staff takes exception to the above characterization. Notabfy, the 
Districts' 1996 Marine Monitoring Annual Report {endosure) states: 

Neanhore Mctnftoring 

Criterion 6 of the Districts' permit states that "tho discharge shall not 
cause the following bacteriological limitations to be: exceeded as 
specified in the nearshore zone [extending tiom Bolsa Cbica (Station. 
39N) toCzystai Cove (Station 398)]: the mcdianmostprobablenumber 
(MPN) of total ~lifonn orpnisms over any 30oday period shall not 
exceed 10 per 100 mL and not more than 10 percent of the samples 
shall exceed ac MPN of 230 per I 00 mL for a S-tubc: decimal dilution 
test." ConcentrJtions of total coUfonn bacteria at 17 sw:fzono stations 
(Figure 2.1.1-J) W~:.n analyzed for compliance with these criteria. Due 
to the importar.t contributions ofnmotrto bacterial c:oncc:ntrations, rain 
days an: excluded from these c:wluations, consistent with pmrious years 
(Appendix A.3). 

Year II results indicated a continued very high level of overaO 
compliance with both standards: 99% for the 30-day median and 
99.5% for the 1 00/o standard (Appendix A.l and CSDOC 1996b). 
Howe\'er, even the few out-of-compliance events appear to be: caused by 
contamination from ri'V'er runoff and onshore soun:cs, not the Districts' 
offshore wastewater discharges. Specifically, IS of 19 samples that 
exceeded the 10% standard and 37 of 57 samples that 
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exceeded the 30-day median were from Stations 33N and 39N,Iocated 
at Bolsa Chica State Beach in Hundnston Bcach.1 

The Districts' extensive ocean monitoring program indudes daily monitoring along 
the shoreline for pathogen indicator organisms. The empirical data generated 
during the past 12 years demonstrate avery high level of compliance with the 
shellfish harvesting water quality standards in the nearshore zone. Note that this 
standard is considetably more stringent than the water quality standard for water 
contact recreation. 

Finally, the Districts is not taking a position on the MFS project. Indeed, there are 
water quality concerns from rain, river and other non-point source pollution runoff in 
tie project area. But the Districts' staff emphasizes the point that the ocean outfall 
does not contribute to water quality degradation within the nearshore zone. The 
Districts remain committed to the protection of human health and the environment 
through excellence in wastewater treatment If you have any questions. please 
contact Charles McGee at extension 3714. 

,, . 
,1 /f!!fj' ~7 !itt.Jv.:L. J. r fr' ~ ~. 

Michael 0. Moore 
E;wironmental Compliance and Monitoring Manager 

Enclosure: 1996.Marine Monitoring Annual Report 

JC:MDM:rm 
J:IWP\3550\CCLSTON\RI!AD\750127.LTR 

c: B. P. Anderson 
N.J. Wheatley 
ECM File 

1County Sanitation Districts of Orange County 1996 Marine Monitoring Annual Report. pp. 
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Made this 1st day of April, 1987 at Sacramento, california, by and between 
the State of california, acting by and throuCjh its Department of l'ish and Game, 
hereinafter referred to as "Lessor", and Marine Forests Corporation, hereinafter 
referred to as "Lessee". 

' 
W I '1' H B S S B T B: ----------

1IIIBBI!'AS, Lessee is presently a registered aquaculturist authorized to grew 
marine life for profit in the waters of the state of california as provided in 
Fish and Game Code Section 15101, and -.. 

I" 

1IEIBBI"AS, Lessee has heretofore filed an apPlication with the Fish and 
GaM Collmissicn for the exclusive privilege of experimentally cultivating kelp, 
abalone, 1111Ssels, oysters, sea urchins and scallops in the hereinafter described 
waters of the state of california, and has accompanied said application with the 
required filing fee of one hundred dollars ($100) as required by law, and 

WIIBBEAS, the Fish and Game Ccmmission has heretofore published notice to 
the hearing of said application, has been advised by the State Lands Ccmlllission 
of the State of california that the area applied for lies on water bottams 
granted to the City of Newport Beach by Olapter. 494, Statutes of 1919 as 
amended, and by definition is not classified as state water bottoms, and 

, 
WIIEBI'AS, the City of Newport Beach, by endorsement attached hereto, has 

approved the leasing of the hereinafter described water bottoms in recognition of 
the State policy supporting aquaculture development· contained in sections 825-833 
of the State Public Resources· cOde, and ~~ 

NiBkB'AS, it has been determined by the Pish and Gale ec.dssicn that it is 
in the best interests of the State of califomia that such a le~ be 11ade, and 

'MIBBtiAS, Lessor has heretofore determined that kelp, abalone, 81Ssels, 
oysters, sea urchins and scallops do not occur naturally in the biota of the 
lease area. 

'!bat, in accordance with the bid made by Lessee and accepted at a duly 
called al1d noticed hearinq of the ·Fish and Ga.- Coalission of the State of 
california, pursuant to Fish and Game Code Section 15406.5, the Fish and 
Game CODaission does hereby lease to lessee for such consideration, specific 
purposes and subject to the covenants, terms, conditions, reservations, 
restrictions and limitations as are set forth herein, and does her~ grant 
to lessee the exclusive privilege to cultivate kelp and shellfish tbereon, 
and in those certain waters of the State of california, described as follows: 

In the Pacific Ocean offshore of the City of NewPort Beach, Orange 
County, State of california, starting fran the day mark on the seaward 
end of the Balboa Beach Pier, located at approximately Latitude 
33°35'54" N., and Longitude 117°54'0.5" w., an the Newport say 
Navigation Chart No. 18754 published by the National OCeanic and 
Atmospheric Admdnistration; Southwesterly on a bearinq of 201° true, 
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' •. 
INDI!NI'URE OF LEASE -2- . M-738-01 

350 yards to the begiminq point, located at approximately Latitude 
33°36'44" N., Longitude 117°54'5" w.; then southwesterly 201• true 220 
yards; then northwesterly 291° true 220 ·yards; then northeasterly 21 • 
true 220 yards; then southeasterly lll • true 220 yards back to the 
beqinninq point. 

This parcel of water bott.cas, containing an area of 10 acres mora or less, 
camprises aquaculture lease No. M-738-01. 

'lhis lease, in accordance wi.th provisions of Fish and Ga.- Code Section 
15400, as may frOID U. to tia be amended or cllanged by the State Legislature, 
is for the sole purpose of cultivating giant kelp (M@cr~tis J'Yrifera), 
feather boa kelp (!gr!<Jia laevigata), green abalcne-rHaJ.iOtls fUigens), bay 
IIIUSsels (Milus eCiii1s), SCiliop (Hinnites gi$1ltic:u&), J:uropean oysters 
( Ostrea edU!is J , Pacific oysters ( Crassostrea ~) , qiant red urchin 
(Strongylocentrotus franciscanus} ana purp!e urau:n (S. ~ratua in the 
previoUily designated area. seed stock DUSt be c:ertilieCrbifore pJ.antinq in 
c:ampliance with Fish and aa.. Code Section 15201, and DlSt be planted by Lessee 
in a m.nner and at a size approved by the J:.ssor. A request for certification 
of seed stock will be sut:lai tted. by Lessee to the Lessor at least ten ( 10) days 
prior to the proposed date of inspection. 

All kelp, abalone, JUSsels, sea urchins, scallops, and oysters shall be · 
planted on biostructures anchored in the sea floor and on support buoys sutaerged 
no less than 30 feet beneath the water surface in the lease area. Mo other .xte 

• 

\f of operation or culture •thod is authorized, unless Lessee sball first obtain • ,!). approval thereof fraa the Fish and Game Ccalissicn; U. designated species. r planted only in the specified lease area ay be taken • . 
'Itle notice· of intent to plant kelp, aqalcae, 11:1SS8ls, sea urchins, scallops 

and oysters on tbe lease are shall be given to Resources Manac)er, Jabrl SUnada, 
Depart.nt of Fish and c;u., Marine Besourc:es DivisiCD, 245 w. Broadway, LcacJ' 
Beach, CA 90802, telephme (213) 59D-5169. In additioa to the required ten (10) 
day notice, at least a 24-haur notice shall be gi,_ to tbe Basaurce Jlfanager or 
his designee, providinq direc:tiaas to the locatiaa wbere tbe observer can .. t 
the Lessee to provide the required. c:ertificatiCD. 

'ltais lease is for a term of five ( 5) years ~ on tbe 1st day of 
April, 1987 and endinq em March 31, 1992, for the total rental of one huDdred 
dollars ($100) per year and a privilege tax on all products harvested as proridecl 
by' Fish and Game Code Sections 8045 and 15406.7, and Section 237( f) of the rish 
and Gaa. Comlllission re<JUlatians. said annual rental will be payable to the 
Lessor within thirty (30) days of the COIIDellCe~RDt of the lease, or after 
receipt of the c:onsuD~Dated lease agreement, and within thirty (30) days of the 
anniversary thereof. If said rental is not paid within sixty (60) days after 
the close of the month in which it is due, an additional 10 percent penalty 
shall be paid. Lessor, at its option, •Y declare the lease abandoned for 
failure to pay such rental fees within 90 days fraa the· begim.inq of the rental 
period, althouqh such abandonlalt shall not relieve Lessee of the obligation to 
pay such rental and penalties wbich are due and owinq. Lessee agrees to pay 
Lessor reasonable attorney fees and costs incurred in collectinq 1J1.'rf amounts • 
and/or penalties. due and owing from Lessee Wlder the provisions of this lease. 
Lessee agrees to pay said rent to Lessor at its office in the City of Sacramento, 
State of california, or at such other place as Lessor may from time to time ---~­
designate. 
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Lessee expressly recognizes and acknowledges that any payments by Lessee 
as provided for herein is subject to the provisions of the Fish and Game Code, 
which reads as follows: 

"All leases shall be subject to the power-. of the Legislature to 
increase or decrease the rents, fees, taxes, and other charges 
relating to the lease, but no increase in rent shall be applicable 
to an existing lease until it is renewed." 

This lease is made upon the following. additional terms, conditions and covenants, 
to wit: · 

A. This lease may, at the option of Lessee, be extended for two (2) 
successive 10-year ter.ms at a rental to be fixed as hereinafter provided, and 
otherwise upon the terms and conditions herein specified. In order to exercise 
such options, Lessee shall give notice in writing to the Lessor at least one 
hundred and twenty (120) days prior to the termination of the then five-year 
term, of its exercise of said option for the ensuing 10-year term. The rental 
rate during each of such ensuing 10-year term shall be no less than the accepted 
bid price of twenty dollars ($20) per year and the privilege tax on all shellfish 
harvested from the lease as provided by Fish and Game Code Sections 8045 and 
15406.7:, and Section 237( f) of the Fish and Game Commission regulations. 

Lessee shall keep records as required in accordance with Fish and Game· Code 
Section 15414 on forms to be supplied by Lessor, and shall maintain adequate 
accounting records sufficient to determdne monies due to the Lessor by the lOth 
~y of ea~ month, commencing July 1, 1988, for all shellfish hatvested durinq 

~'N' .. Eae"'prececanq calendar month. Lessor reserves the right to inspect Lessee's 
premises, equipment and all books at any time, and Lessee's records pertaininq 
to the cultivation of kelp on the leased premises and all shellfish taken from 
the leased premises. -

B. If Lessee desires to enter into a new lease for a period COillllellCinq 
after the expiration of said second ten ( 10) year term, Lessee shall notify 
Lessor one (1) year prior to termination of the lease. The lease may be renewed 
if durinq the notification period terms for a new lease are aqreecl upon by Lessee 
and the Fish and Game COmmission. 

c. In order to provide assurance to Lessor that this aquaculture lease 
is utilized for the purpose stated in the lease application shown as EXhibit 
"A" attached hereto and made a part hereof. Lessee shall report the research 
activities conducted each year in the Annual Proof of Use Statement, required 
in Section .J of this aqreement. 

· A minimum rate of planting shall be negotiated for option periods. A . 
record of seed catchinq activity for mussels and rock scallops will be reported 
in the Anrnla.l Proof of Use Statement ·required in Section J. The Lessor may 
declare this lease terminated if Lessee fails to meet these specified require­
ments and if Lessee, at any time, is proven to be failing in good faitb, to 
pursue the purpose of this lease. · 

EXHIBIT NO. '1 
c.c:.c..~ 00-C.b-OS,. 
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INDE:N'l"tJBE OF LF.ASE -4- M-738-01 

'i 
D. Lessee is authorized to construct and install biostructures and 

floatinq buoyed equipment as described in Exhibit "A" durinq the initial 
five-year period of this lease. All structures shall be constructed and 
installed in such a manner as to prevent them f~ beinq carried away from _ <L ,- the designated lease area. . 

E. '1'he lease area shall be clearly marked at all times with spar buoys on 
the surface of the water to prevent interference with commercial or sport fishinq 
or boating activities that may take place in the area. Minimum marking of the 
lease area shall include: One (1) spar buoy•inchored on each of the four corners 
of the lease area and one ( 1) spar buoy possessing ~radar reflecting capabilities, 
anchored in the center of the lease area. All spar buoys used to define the 
boundaries of the lease area shall be marked in alternate horizontal bands of red 
and white. Spar buoys located within the boundaries of the lease area shall be 
marked in alternating bands of black and white. Each spar buoy shall be set 
and maintained to extend at least three (3) feet above the water surface. All 
spar buoys shall bear the aquaculture lease number M-738-01. If the required 

. spar buoys are lost, displacec;t or are otherwise removed from the lease area, they 
IIIUSt be replaced within a two-week period, weather conditions pemittinq, or the 
lease may be subject to abandonment. 

r. If at any time, subsequent to the beginninq date of this lease, the 
improvements authorized herein shall fall into a state of disrepair or othez:wise 
become an environmental or aesthetic deqradation, as determined by Lessor, then 
upon written notice by Lessor, Lessee shall have sixty (60) days to repair and 
correct conditions cited by Lessor. Failure to comply with the written notice 
shall be grounds for termination of this lease and Lessee shall, at the option 
of the r.essor, reaove all structures located on lands covered by this lease. 
All such improvements to be removed shall be salvaged and remaved by Lessee at 
Lessee's sole expense and risk within ninety (90) days after tbe expiration 
or sooner termination of this lease. If Lessee fails tO re~~~We such imprcrve11181lts 
or portion thereof designat.-1 by Lessor, and restore· the leased. water bottc.s as 
hereinafter provided, within ninety {90) days after expiratian date or sooner 
termination of the lease or notice by Lessor, Lessor -.y. reiiiW8 or bava telllCM!Cl 
all of the improvements and c:harqe the expense of sucb r..:wal to Lessee. In 
making such remcvals, t.essee shall restore said leased water bottoms as nearly 
as possible to the condition existing prior to erection or plac:eiB'lt of the· · 

.,.~,... improve.ats thereupon • 

. //"' ~ Lessee shall observe and cauply with all rules and requlations now or 
r./'[r_ fierei~fter promulgated by any governmental agency havi.nq authority by law, 

·~~ ,.,. includinq but not limited to State Water Resources Control Board, State Coastal 
· 7' .CODIIII.ission, State Lands ccmmission, u.s. Department of Commerce and u.s. Arlll';{ 

,,_.\..;·.-. ,~,_lCOrps of Engineers. ~ oth~_permits.or licenses required by such a9!9~iesd 
r,', ~ t'- • will be obtained by Lessee at his own sole cost and expense:··-· - ·- -· · 

•. t-'A.~·-··· .. ·-·-···········-··-------- ···-·~--···-..... . .-.---
•) H. Lessee aqrees to pay any other charges or assignments iDiposed by law 
... , accruing or payable durinq the term of this lease includinq, but not limited to, 
, taxes levied upon Lessee's possessory interest in the leasehola. 

EXHIBIT NO. 
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INOEN'IURE OF LEAS£ -5- M-738-01 

I. Any modification of natural or existing features of the real prope~ 
described in this lease, including but not limited to the removal of marine 
artifacts, which are not consistent with the authorized uses under this lease 

. are expressly prohibited without prior written consent of the Lessor. 

' -J. As evidence of progress in aquaculture, Lessee shall submit each year 
to the Lessor at its Marine Resources Division Office, 245 W. Broadway, Long 
Beach, CA 90802, a written declaration, under penalty of perjury., showing the 

. date and amount of each type of aquaculture developnent and date and amount of 
designated species comprising each planting, including a diagram showing area, 
amounts and dates planted. such declaration sl1all be submitted on or before 
July 15 of each year, far the previous year, July .t.JJune 30, inclusive. 

' -
K. ·This lease will be cancelled at any time Lessee fails to possess a 

valid aquaculture registration issued pursuant to Fish and Game Code Section 
15101. Lessee agrees not to commit, suffer, or permit any waste on said premises 
or any act to be done thereon in violation of any laws or ordinances. This lease 
shall be subject to termination by Lessee at any time during the teca hereof, by 
giving Lessor notice in writing at least ninety (90) days prior to the date when 
such termination shall become effective. In the event of such termination by 
Lessee, any unearned armual rental shall be forfeited. · 

L. This lease of water bottoms only grants Lessee the exclusive right to 
cultivate marine life as described in Exhibit "A" • 

M. As a further condition of this lease, Lessee recognizes that this lease 
is located within the boundary of an area granted to the City of Newport Beach by 
the State Lands Commission. Permission is given by the City to utilize the area. 
described in this lease agreement only for aquaculture purposes in accordance 
witll the approved uses, described in Exhibit "A". 'l'l1at pecaission was gi~ 
to Lessee with the understanding that operation of this lease will in no way 
interfere with other legitimate uses of the area not· in. conflict with the 
permitted aquaculture use· now and in the future. '!he City agrees to the aqua­
culture activity described herein, with t:he further clear understanding that 

. any proposed change to the original plan of developuent submitted by Lessee 
must first be submitted to the Fish and Game CCmaission for review and ccn.­
currenee prior to its initiation. 

. . . 
N. In addition to the conditions and restrictions herein. provided for 

in this lease, and any right or privilege granted, conveyed or leased hereunder, 
shall he subject to, and Lessee agrees to comply with, all applicable provisions 
of the california Fish and Game Code and regulations of the Fish and Game 
Commission, in particular Fish and Game Code Sections 15400-15415, and expressly 
recognizes the right of the Legislature and the Fish and Game CODIIIission to enact 
new laws and regulations. In the event of any conflict between the provisions 
of this lease and any law or regulation enacted in the future, the latter will 
control. T.his lease shall be deemed amended automatically upon the effective 
date of such conflicting law or regulation. · 

EXHIBIT NO. LJ 
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-6- M-738-01 

o. Lessee shall not assign or transfer this agreement without prior 
written approval. SUch written approval of the assi9f!!D8nt or transfer shall 
be subject to any and all conditions required by the Fish and GaJDI! COIIIIIission 
inc:lud.ing, without limitation by reason of specification herein, the altering, 
changing or amending of this agreement aa deemed by the Ccllaission to be in the 
best interests of the state. ' -

P. 'lbe waiver by the Lessor of any default or breach of any term, c:oYenant 
or condition ahall not constitute a waiver of any other default or breach whether 
of the saa or any other tera, covenant or c:ondition, reqardlesa o'f. the Lessor' a 
Jc.nowledge of suc:h other defaults or breaches. '!he subsequent acceptance of 
IIIOI'lies hereunder by the Lessor shall not constitute a waiver of any prec:eding 
default or breach of any term, covenant or caxlitian; other than the failure of 
Lessee to pay the particular monies so accepted, rt!98rdless ·of the Lessor's 
knowledge of such preceding default or breach at the ti.M of acceptance of such 
..U.es, nor sball acceptance of IIDnies after termination constitute a reinstate­
lalt, extension or renewal of the agreeaent or revocation of any notice or other 
act by the Lessor. 

Q. Lessee hereby indeaU.fies and holds harmless the Lessor, its officers, 
aqents, and employees against art:/ and all claims and demands of every kind and 
nature whatsoever arising out of or in any way connected with the use by the 
Lessee of said lease or the exercise of the privilege granted herein. 

• 

a. 'lbe terms, provisions and conditions hereof shall be binding' upon. and 
inure to the benefit of the parties and the successors and assigns of the parties • 
hereto. 

s. '!he attachecl Nondiscrimination Clause (OCP-1) is hereby ..te a part of 
this agreaent. 

'1'. All notices herein provided to be given or wbi.cb Jay be gi'IMI'I by either 
party to the other, shall be ~ to have beeD fully giwn wben _. in writing 
and depoai ted. in the United States Mail, certified and postage prepaid aD! 
addr:esaecl as follows: 

'1'0 the Lessor 

To the Lessee 

DEPA1l'l'JII!N'r OP nSB AND GMB 
1416 Ninth Street 
Sacra.nto, CA 95814 

Rodolphe Streic:henbereJer 
Marine Forests Corporation 
101 Dahlia Avenue 
Corona Del Mar, CA 92625 

Nothing herein contained shall preclude the giving of any such written notice by 
personal aer:vice. 'Dle address to which notices shall be ailed, as aforesaid to 
either party, •Y be changed by written notice given by such party to the other, 
as hereinbefore provided. 

EXHIBIT NO. 
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INOENI'UBE OF LEASE -7- M-738-01 

IN WI'1!mSS we:amr, the parties hereto have caused this lease to be duly 
executed as of the day and year first above written. 

APPBOV'EO: 

FISH AND GME CQ!MISSI~ 

dbt~-Li! 

STATE or CALIFORNIA 
DEPAR'lM!Nl' Or !'ISH AND GM!! 

Department of General Sel\lices 

AP ROVED By~~~b 
Director 

State of California ) 
County of Sacramento) ss. 

... 

On this 15th day of June, in the 198 
Harold Cribbs, known to me on the ba7, before me, personally appeared 
person who executed the within i sis of personal knowledge to be th 
of the Department therein named ns~rument as Executive Secretary on be:alf 
executed it • an acknowledged to me that the Department .-----~--

EXHIBIT NO. 
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STATE OF CAliFORNIA-THE RESOURCES AGENCY PETE WilSON. Go .. t'IIOI' 

CALIFORNIA COASTAL COMMISSION 
~ 
~ 

.&S FREMONT SUITE 2000 
SAN FRANCISCO. CA 94105-2219 
VOl~ AND TOO (Al5) 90.4·5200 

APPLICATION FOR COASTAL DEVELOPMENT PERMIT j)~~(~;;;: n ;; , 

t~' 
:;:;_-f>, 

- l i ·~ " ....... - ~; ~ ~..~! 

SECTION I. APPLICANT 1.' AUG 0 7 1995 '"" 
C·.:.. UFQI\;'-i!A 

1. Name, mailing address, and telephone number of all applicants. COASi AL COMMISSION 

MA'"RIWE FoRESTS SOCIE.Ty· 

71 Lt- 72.1 S OO<S 

(Area code/daytime phone number} 

Note: All applicants for the development must complete Appendix A, the declaration of campaign 
contributions. 

2. Name, mair~ng address and telephone number of applicant's representatives, if any. Please include all 
representatives who will communicate on behalf of the applicant or the appfteanfs business partners, for 
compensation, with the Commission or the staff. (It is the applicant's responsibility to update this list, as 
appropriate, including after the application is accepted forfifing. Failure to provide this information prior to 
communir..ation with the Commission or staff may resuR in denial of the pennit or criminal penalties.} 

""RodoLt>he. mt:fC.H Etv.BEl<G-E."'R . 
7s .sea.. Is LAN]) .~ ..... Nr=.w.fon.T BeA:: H .. cA 9Uto 
7i4 72/ floo6 

{Atea code/daytime phone niiFJber} 

SECTION II. PROPOSED DEVELOPMENT 

Please answer all questions. Where questions do not apply to your project (for instance, project height for a 
land division), indicate Not Applicable or N.A •. 

1. Project Location. Include street address, city, and/or county. H there is no street address, include 
other description such as nearest cross streets. 

DJ.f~ ~o t-e i'n 3 o to 6 0 -(:f.ll_'t- of: wa.:t.er it'\ eetwee Y\ 
number .stf!et . 1 
t~ f\/LwJ:o,.t Je:ttx o.r.d "tCu._B~tl&JA YIQ, .. /t.JLWfbVt&c~-CA 

city county 

Assessor's Parcel Number(s) {obtainable from tax bill or County Assessor): ·O.r f N 5 .fAG rE.. 

FOR OFFICE USE ONLY RECEIVED _.....;e~-....!,.7_-""""~~.):;;..-____ _ 

FILED 

FEE 
APPLICATION NUMBER DATE PAID EXHIBIT NO. 5 

• 

c.c.c..- 00 -C..b-01. 
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.2. Describe the proposed development in detaiL Include secondary improvements such as grading, septic 
tanks, water wells, roads, driveways, outbuildings, fences, etc. (Attach additional sheets as necessary.) 

• 

• 

r--------------------------------------------------------------, 

3. 

4 . 

a If mufti-family residential. state: N.f.\. 

Proposed new Net number ci units on 
units completion of project 

b. If land division or lot fine adjustment, indicate: 

Existing 
lots 

Proposed new Net number of lots on 
lots completion of projed 

CJ rental 
CJ condomhium 
CJ stock cooperative 

CJ time share 
CJ othe,_r ___ _ 

Size allots to be created (indicate. net or gross acreage) 

Existing Proposed 

. yEVcLD.('j~·pEIV\ WJ~S /~1 No COST 
Estimated cost of development (not including cost of land) $ 

Mo~c.i-~t.,...7_V_o+.t-L.·-~,...-f ~-, _r_l_w..,.i"'"'E"i\-CLO--~--L 

5. Total number of floors in structure, including 
subterranean floors, lofts, and mezzanines J\l J4. 

2 

EXHIBIT NO. 5 

cc.c.-oo -C.b -ol, 

Roill{ 



6. Gross floor area excluding pali<ing (sq.ft.) ____ fV._._~_. _________ _ 
Gross floor area including covered f\./ A 
parking and accessory buildings (sq.ft.) _____ " __ • ---------:-----

7. Lot area (within property fines} (sq.ft. or acre) ___ I _o_a._[,f..;.._M _________ _ 

Building 

Paved area 

Unirrproved area 

8. Is any grading proposed? .......................................................................... . CJ Yes l( r.b 

a) Amount of cut cu. yds. d) Maxinum height of ft. cut 

b) Amount of fill cu. yds. e) Maximum height of 
fiB ft. 

c) Amount of import or cu. yds. f) Locatkxl of borrow 
which) or site 

Grading and drainage plans must be included with this application. In certain areas, an engineering 
geology report must also be included. See Section IV. paragraph 11 for the specifics of these 
requirements. 

Please fist any geologic or other technical reports 
of which you are aware that apply to this property 

9. Pali<ing: {\/* A . 
NONE-

Existing spaces Proposed new spaces Nel number of spaces on completion of project 

I . . ..I,' b . ed? s any exiSting pa'"'"9 eng remov . . .................................................... . (j Yes 

If yes, how many spaces? size -------- --------
EXHIBIT NO. 
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Is tandem parking existing and/or proposed? ......... J! .. ~ .. : ..................... . 0 Yes ONo 

If yes, how many tandem sets? size --------- ---------
10. Are utility extensions for the following needed to serve the project? (Please c!teck yes or no) 

a) water b) gas c) sewer d) electric e) telephone 

0 Yes 0 Yes c:J Yes 0 Yes 0 Yes 

~~ ~~ ~~ ~~ ~~ 
Will electric or telephone extensions be a.bove-9round? .............................. .. 0 Yes 

11. Does project include removal of trees or other vegetation? ......................... .. 0 Yes 

If yes, indicate number, type and size of trees ---------------

or type and area of other vegetation -------------------

SECTION IlL ADDITIONAL INFORMATION 

The relationship of the development to the appficable items below must be explained fully. Attach additional 
sheets n necessary . 

1. Present use of property. 

a Are there existing structures on the property? .................................... . 

b. WiH any existing structures be demolished? ...................................... .. 

Will any existing structures be removed? .......................................... .. 

0 Yes 

0 Yes 

CJI\b 

••·1~ ye~· to fi~her ·qUestion; • describe the type· of development to be· demolished or· removed, incfudfng the relocation 
•. sste, if applicable~ . · \ , . .. ... . . < . 

2. Is the proposed development to be governed by any Development Agreement? 0 Yes 

EXHIBIT NO. 5 
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3. Has any application for development on this she including any subdivision 
been submitted previously to the California Coastal Zone Conservation 
Commission or the Coastal Commission? ................................................. . 

If yes, state previous application number(s) _.__..;;;t:..~-_!1.;;;;...;:::5 ___ -.2...;;;.._ __ _ 

~Yes DNa 

4. Is the development between the first public road and the sea (including 
lagoons, bays, and other bodies of water connected to the sea) .................... Cl Yes fi' No 

If yes, is public access to the shoreline and along the coast currently available 
on the sfte or near the site? .... ........ .......... ...... .. ................ ................ ........ 0 Yes 0 No 

5. Does the development involve diking, fHHng, draining, dredging or placing structures in open coastal 
waters, wetlands, estuaries, or lakes? (Please check yes or no) 

a)clcilg 

CJ Yes 

lp.No 

b) fiRing 

CJ Yes 

'tiNo 

c) dredging 

0 Yes 

)ftNo 

d) placement of structures 

. )i Yes 

0 No 

Amount of materiaJ to be dredged or filled (indicate wtich) ___ M_o_~_1€.-____ ___;;.cu.._ • .,.;yd...-s. 

Location of dredged material disposal sfte _____ N_._A...:.-"' --------
Has a U.S. Arrrtf Corps of Engineers' perm·ft been applied for? •••••••••.•••••••••• ,)\ Yes 

6. WiD the development extend onto or adjoin any beach, tDelands, submerged 
lands or public tnJst lands? . •• •• .. •• • • .. • .. • ...... .• .... • ••••• •• •• •• • •• • • . • •• •• •. . ..... •. •• •••• •• CJ Yes ..)!;.1 l'b 

7. 

For projects on State-owned lands, add~ional information may be required as set forth in Section lV, 
paragraph 10. 

Will the development protect existing lower-cost visftor and recreational 
facilities? ............................................................................ N.,. .. A ...... . 0 Yes 

Will the development provide public or private recreational opportunities? ..... .. C1 Yes 

EXHIBIT NO. 5 
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8. Will the proposed development convert land currently or previously used for 

agriculture to another use? ...................................................................... . 

If yes. how many acres will be converted? 

CJ Yes· 'rf No 

9. Is the proposed development in or near. 

a. Sensitive habitat areas (Biological survey may be required) ......................... }xi Yes a No 

b. Areas of state or federally listed rare. threatened. or endangered species ... CJ Yes ~No 
c. 1 00-year floodplain (Hydrologic mapping may be required) ........................... 0 Yes )1 No 

d. Park or recreation area ....................................................................... 0 Yes '11 No 

10. Is the proposed development visible from: 

a. State Highway 1 or other scenic route .............................. ; ................... a Yes f(No 
b. Park, beach, or recreation area ............................................................ CJ Yes ~ No 
c. Harbor area ........................................................................................ 0 Yes ~ No 

11. Does the site contain any: (If yes to any of the following, please explain on an attached sheet) 

a. Historic resources ............................................................................ . a Yes ~No 
• b. Archaeological resources .................................................................. .. 0 Yes J!lNo 

)tiNa 

• 

c. Paleontological resources .................................................................... . a Yes 

12. VVhere a stream or spring is to be diverted, provide the following information: 

Estimated streamflow or spring yield (gpm} 

If well is to be used, existing yield (gpm} 

IV~. 

If water source is on adjacent property. attach Division of Water Rights approval and property owner's 
approval 

SECTION IV. REQUIRED ATTACHMENTS 

The following items must be submitted wah this form as part of the application. 

1. Proof of the applicant's legal interest in the property. A copy of any of the following will be acceptable: 
current tax bill, recorded deed, lease, easement, or current policy of title insurance. Preliminary title 
reports will not be accepted for this purpose. Documentation reflecting intent to purchase such as a 
signed Offer to Purchase along wHh a receipt of deposit or signed final escrow document is also 
acceptable, but in such a case, issuance of the permit may be contingent on submission of evidence 
satisfactory to the Executive Director that the sale has been completed . 

The identity of all persons or entnies which have an ownership interest in the property superior to that of 
the appfiCant must be provided. 

EXHIBIT NO. S 
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2. Assessor's parcel map{s) showing the page number, the applicant's property, and all other properties 
within 100 feet (excluding roads) of the property lines of the project site. (Available from the County 
Assessor.) 

3. Copies of required local approvals for the proposed project, including zoning variances, use permits, etc., 
as noted on Local Agency Review Form, Appendix B. Appendix B must be completed and signed by the 
local government in whose jurisdiction the project sfte is located. 

4. Stamped envelopes addressed to each property owner and occupant of property situated within 100 feet 
·of the property lines of the project site (excluding roads}, along with a list containing the names. 
addresses and assessor's parcel numbers of same. The envelopes must be plain (i.e., no retum 
address), and regular business size (9 t-2• x 4 vs·). Include first class postage on each one. Metered 
postage Is not acceptable. Use Appendix C, attached, for the listing of names and addresses. 
(Aitemate notice provisions may be employed at the discretion of the District Director under extraon::linary 
circumstances.) 

5. Stamped, addressed envelopes (no metered postage, please) and a fist of names and addresses of all 
other parties known to the applicant to be interested in the proposed development (such as persons 
expressing interest at a local government hearing, etc.). 

6. A vicinity or location map (copy of Thomas Bros. or other road map or USGS quad map) with the project 
site -clearly marked. 

7. Copy(s) of project plans, drawn to scale, including sfte plans, floor plans, elevations, grading and drainage 
plans, landscape plans, and septic system plans. Trees to be removed must be marked on the site plan. 
In addition, a reduced site plan, 8 t-2• x 11• in size, must be submitted. Reduced copies of complete 
project plans will be required for large projects. NOTE: See Instruction page for number of sets of plans 
required 

8. Where septic systems are proposed, evidence of County approval or Regional Water QUality Control 
Board approval. Where water wells are proposed, evidence of County review and cwrovaL 

9. A copy of any Draft or Final Negative Declaration, Environmental Impact Report (8R) or Environmental 
Impact Statement (EIS) prepared for the project. If available, comments of all reviewing agencies and 
responses to comments must be included. 

10. VerifiCation of all other permits, permissions or approvals applied for or granted by public agencies (e.g .• 
Department of Fish and Game, State Lands Commission. U.S. Arrrrt Corps of Engineers, U.S. Coast 
Guard). For projects such as seawalls located on or near state tidelands or pub6c trust lands, the Coastal 
Commission must have a written determination from the State Lands Conmission whether the project 
would encroach onto such lands and, H so, whether the State Lands Conmission has approved such 
encroachment. See memo to ~~Applicants for shorefront developmenrdated December 13. 1993. 

11. For development on a bluff face, bluff top, or in any area of high geologic risk, a comprehensive. site­
specific geology and soils report (including maps) prepared in accordance with the Coastal Commission's 
Interpretive Guidelines. Copies of the guidelines are available from the District Office. 

SECTION V. NOTICE TO APPLICANTS 

Under certain circumstances, addnional material may be required prior to issuance of a coastal development 
permit. For example, where offers of access or open sp;ice dedication are required, nrollim;!i'!:1=ruL.:..:,.::..:::....;.;=:.:.;;o.&..-....~~ 
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land surveys, legal descriptions, subordination agreements. and other outside agreements will be required prior 
to issuance of the permit. 

In addition, the Commission may adopt or amend regulations affecting the issuance 
of coastal development permits. If you would like notice of such proposals during 
the pendency of this application, if such proposals are reasonably related to this 

0 Yes CJNo application. indicate that desire ......................................................................... . 

SECTION VI. COMMUNICATION WITH COMMISSIONERS 

Decisions of the Coastal Commission must be made on the basis of infonnation available to aff commissioners 
and the public. Therefore, pennl applicants and interested parties and their representatives are advised not to 
discuss with commissioners any matters relating to a pennit outside the public hearing. Such contacts may 
jeopardize the fairness of the hearing and resuH in invalidation of the Commission's decision by court. Any 
written material sent to a commissioner should also be sent to the commission office far inclusion in the public 
record and alStribution to ather Commissioners. 

SECTION VII. CERTIFICATION 

1. 

2. 

I hereby certify that I, or my authorized representative, have completed and posted or will post the 
Notice of Pending Penn it card in a conspicuous place on the property within three days of submitting 
the application to the Commission office. 

I hereby certify that I have read this completed application and that, to the best of my knowredge, the 
infonnation in this application and all attached appendices and exhibits is complete and correct. I 
understand that the failure to provide any requested infonnation or any misstatements submitted in 
support of the application shall be grounds for enher refusing to accept this application, for denying the 
permit. for suspending or revoking a permit issued on the basis of such misrepresentations. or for 
seeking of such further relief as may seem proper to the Commission. 

3. I hereby authorize representatives of the California Coastal Commission to conduct site inspections on 
my property. Unless arranged otherwise, these site inspections shaD take place between the hours of 
8:00 A.M. and 5:00 P.M. 

NOTE: IF SIGNED ABOVE BY AGENT, APPLICANT MUST SIGN BELOW. 

SECTION VIII. AUTHORIZATION OF AGENT 

I hereby authorize to act as my representative 
and to bind me in all matters concerning this application . 

Signature of Applicant(s) . 
{Only the app/icant(s) may sign here to authorize an a ..--------... 
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APPLICATION FOR COASTAL DEVELOPMENT PERMIT 

APPENDIX A 

DECLARATION OF CAMPAIGN CONTRIBUTIONS 

Government Code Section 84308 prohibfts any Commissioner from voting on a project W he or she has received 
campaign contributions in excess of $250 within the past year from project proponents or opponents. their 
agents, employees or family, or any person wah a financial interest in the project. 

In the event of such contributions, a Commissioner must disquafWy himseff or herseff from voting on the project. 

Each applicant must declare below whether any s.ucb. contt:itw.tiona. hava llaen made to any of the listed 
Commissioners or AHernates (see last page). 

CHECK ONE 

D 

The applicants, their agents, employees, family and/or any person wfth a fnanciaf interest 
in the project have not contributed over $250 to any Commissioner(s} or Altemate(s) 
within the past year. 

The applicants, their agents, employees, family. and/or any person with a financial interest 
in the project have contributed over $250 to the Comm1ssioner(s) or Altemate(s) listed 
below Mhin the past year. 

Commissioner or Anemate 

Commissioner or Alternate 

Commissioner or Alternate 

Signature of Applicant or Authorized Agent 
Av[fUJt s, {Gl'=l~ 

Date 

Please print your name 

EXHiBIT NO. S 
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APPLICATION FOR COASTAL DEVELOPMENT PERMIT 
APPENDIX 8 

LOCAL AGENCY REVIEW FORM 

Project Description 

h.tXet· +{A.+> lo:;..:--_,_--:...::;;::.;::r--...:.......:...;::..;_..:...;;..:::;.-=-:;~::::-:--....;;:;.;:;.::~~~~~..;.._~~ 

ie.r 

- . ·-· ·-· .---:-·>···.--.. -:,.-.-:·.·.·:0·.·.·.· ... .- .. •.· .. ·... . .. . _·. .·. ·. . . ··.· ·>. __ , .. _. . . -·.·.·.· :· .. 

~E~jlp~ e·{IQ ~_g:·~Q.M~.t.rnO. B.llocAL PLANNING OR BUILD!~~ INSP~CTIO~ -~EPARTMENT}>. 

Zoning Desigtation dulac 

General or Community Plan Designation dulac 

Local Discretionary Approvals 
CJ Proposed development meets aD zoning requirements and needs no local permns other than building 

permtts. 

CJ Proposed development needs local discretionary approvals noted below . 
Needed Received 

CECA Status 

a a 
a o 
a a 
a a 
a CJ 
a CJ 
CJ CJ 
a a 
CJ CJ 
CJ c:J 

Design/Architectural review 
Variance for 

Rezone from 
Tentative Subdivision/Parcel Map No. 

Gradin~d Development Pennft No. 

Planned ResidentiaVCommerciaJ Development Approval 
Site Plan Review 
Condominium Conversion Pennit 
Conditional, Special, or Major Use Permit No. 

Other 

o Categorically Exempt Class ______ _ Item _______ _ 

CJ Negative Declaration Granted {Date) -----------------------­
CJ Environmental Impact Report Required, Final Report Certified (Date) --------
o Other ---------------------------------------------

Prepared for the City/County of --------- by ---------
Date Trtle 

L:.:~:::::::::::=:=:::::=:::::::::::::.:;;..~:..::::::::::::::::::::::::::::::::::::::::::=l EXHIBIT NO. 5 
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Application No. --------
APPLICATION FOR COASTAL DEVELOPMENT PERMIT 

APPENDIX C 

UST OF PROPERTY OWNERS AND OCCUPANTS WITHIN 100 FEET AND THEIR ADDRESSES 
{MAKE ADDITIONAL COPIES OF THIS SHEET AS NECESSARY) 

EXHIBIT NO. 

. 
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APPENDIX D 

DECLARATION OF POSTING 

Prior to or at the time the application is subm1tted for filing, the applicant must post, at a conspicuous place, 
easily read by the public and as close as possible to the site of the proposed development, notice that an 
application for the proposed development has been submitted to the Commission. Such notice shall contain a 
general description of the nature of the proposed development. The Commission furnishes the applicant with a 
standardized form to be used for such posting. If the applicant fails to post the completed notice form and sign 
the Declaration of Posting, the Executive Director of the Commission shall refuse to file the application, or shaD 
withdraw the application from filing if it has already been filed when he or she learns of such failure. 14 Cal. 
Admin. Code Section 13054(b). 

Please sign and date this Declaration of Posting form when the site is posted; it serves as proof of posting. ff 
should be returned to our office with the application. . 

(adateSS 0t development or assesso(s parcel numbEir) () , 

The public notice was posted at -rk ]? A L fS..o A ~ t £12., · 

(a consp1cuous place, easilY seen 6Y the public and as close as poss1ble to the sne of tfl8 proposed deveiOjiment) 

fit9-tlo-(A_ Jfu--<. c~~e__71 / 
(signature) 

Av..k~(,j/t'-$ / lcrCJ~ 
(date) 

NOTE: Your application cannot be processed until this Declaration of Posting is signed and returned to this 
office. 

FOR OFFICE USE ONLY 

PERMIT NUMBER 

REC8VEO 

DECLARATION COMPLETE 

12 
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APPENDIX E 

COASTAL COMMISSION FEE SCHEDULE 

Single Family Residence 

On Administrative or Consent Calendar ................................................................. $ 250.00 

On Public Hearing Calendar 

1,500 sq. ft. or less .................................................................................... S 

1,501 sq.ft. to 5,000 sq.ft . ............................................................................. . 

5,00() sq.ft. or more ..................................................................................... . 

Multiple Residential Onduding residential subdivisions or condo conversions) 

2-4 units .•.•.•••..•...••.••...••.•..•..••••••.•..•.•.•.......•.........•..•.................•....••••••.••.•.•... $ 

5-16units ........................................................................................................ . 

17-166 units .......................................................................................... (per unit)· •••• 

167 unls or lTlOre ................................................................................................... . 

Land Divisions 

Residential projects which involve more than 75 cubic yards of grading 
(including residential/and divisions and mixec:J..use projects which have a 
residential component) shall be subject to an adcftional fee of $200.00 plus 
$5.00 per 1,000 cubic yards in excess of 75 cubic yards. ... 

lot Une Adjustment/Existing unit(s) with only one new bt created .............................. $ 

Office, Commercial, Convention, Industrial 

Less than 10,000 sq.ft. (gross) ............................................................................... $ 

less than 25,000 sq.ft. (gross) .............................................................................. . 

less than 50,000 sq.ft. {gross) .............................................................................. . 

Less than 100,000 sq.ft. (gross) ............................................................................ . 

More than 100,000 sq.ft. (gross) ............................................................................ . 

Any major energy production or fuel processing facility .............................................. $ 

Other Fees 

250.00 

500.00 

1,000.00 

600.00 

2,000.00 

120.00 

20,000.00 

ssoo.oo 

2.000.00 
4,000..00 

8,000.00 

12.000.00 

20,00Q.OO 

20.000.00 

Administrative or Emergency Perm~ (Except Single Family Residences) ............................... $ 200.00 

13 
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Consent Calendar Item ......................................................................................... S 250.00 

Amendments 

Immaterial Amendments ....................... ........ : ....... ....................................... $ 200.00 

Material Amendments ..................................... (based on currMtf~ schedule) ...... 112. of full perm[ fee 

Extensions and Reconsiderations 

Single Family Residences ............................................................................ $ 200.00 

All Other Developments . ... .. .. .. .... .......... .... .. .• ..... .. . .. .. . .. ..... .. ... . . .... .. .. ............ 400.00 

Assignments ....................................................................................................... $ 200.00 

Request for Co~tinuance 

1st request ................................................................................................ . 
2nd and subsequent request (Where staff report is unchanged) ..................................... $ 

Waivers ................................................................................................................ $ 

Other Developments not otherwise covered herein 

If cost under $100,000 .......................................................................................... $ 

$100,000 to $500,000 ........................................................................................... . 

$500,000 to $1,250,000 ....................................................................................... .. 

$1,250,000 to $2,500,000 ..................................................................................... . 

$2,500,000 to $5,000,000 ............................ ~ ........................................................ . 

cost more than $5,000,000 ................................................................................... . 

Fees for after-the-fact permits shall normally be double the regular permn fee cost. 

No charge 

100.00 

200.00 

600.00 

2,000.00 

4,000.00 

8,000.00 

12,000.00 

20,000.00 

In addition to the above fee, the Commission may require the applicant to reimburse it for any additional 
reasonable expenses incurred in its consideration of the permit application, including the cost of providing public 
notice. This schedule has been developed to assist permit applicants in calculating the necessary processing 
fees. The full text of the fee schedule may be found in section 13055 of the Commission's Administrative 
Regulations. 

Note: Pennits shall not be issued without full payment of all applicable fees. 
If final action by the Commission results in a lower fee than initially 
submitted by the applicant, then a refund is due . 
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· • OF CALIFORNIA-THE RESOURCES AGENCY GRAY DAVIS. GOVERNOR 

ALIFORNIA COASTAL COMMISSION 
45 FREMONT. SUITE 2000 
SAN FRANCISCO. CA 94105· 2219 
VOICE AND TOO (415) 904· 5200 
FAX ( 415) 90<4· 5400 

August 4, 1999 

TO: 

FROM: 

Coastal Commissioners, and Interested Parties 

Susan Hansch, Chief Deputy Director 
John Dixon, Ph.D., Staff Ecologist 
Chris Kern, Analyst, Energy and Ocean Resources Division 

SUBJECT: The Use of Artificial Structures for Enhancing Living Marine Resources 
and the Marine Forests Society's Research Program at Newport Beach 

Background to the Workshop 

From 1988 to 1993, the Marine Forests Society placed a variety of structures on the seafloor 
offshore from Newport Beach in Orange County. This project was intended to examine the 
technical feasibility of large-scale marine habitat enhancement. Structures included 
approximately 2000 plastic jugs wrapped with plastic mesh, 1 00 20-foot long air-filled 6-inch 
PVC pipes, 1500 automobile tires tied together in several configurations and various other 
structures. Since 1993, some structures have been abandoned in place, others have been 
maintained, and a few new ones have been added. 

The Marine Forests Society corporation is a non-profit organization. mainly staffed by 
volunteers, whose stated purpose is to demonstrate new possibilities in marine sciences, 
techniques, and economics to develop life in the sea. Their project at Newport Beach is 
intended to demonstrate how scrap tires and other readily available discarded materials can 
be formed into productive artificial marine habitats and how using tires as an artificial reef 
substrate can help alleviate solid waste disposal problems. In recent years, the emphasis 
has shifted from the tire reefs to mussel mariculture on man-made structures floating in the 
water column (see Attachments 1 & 2: print-outs of·the 1998 and 1999 Marine Forests 
Society web page). 

In April1987, the Marine Forests Society applied for and received a conditionally approved 
aquaculture lease from the California Fish and Game Commission. The lease specified that 
the applicant must either enter into a production agreement with the Fish and Game 
Commission and meet minimum planting and production requirements after fiVe years of 
operation in order to renew the lease, or abandon the lease site and remove the 
development. The lease agreement also required the lessee to obtain Coastal Commission 
regulatory approval prior to proceeding with the project. Nevertheless, the Marine Forests 
Society undertook the project without notifying the Coastal Commission or obtaining a coastal 
development permit. . 
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The lessee had no production (sales of products) from the lease and, therefore, did not fulfill 
the minimum aquaculture production requirements. In October 1994, the Fish and Game 
Commission declared Lease No. M-738-02 abandoned by mutual agreement between 
Rodolphe Streichenberger and the Department of Fish and Game . 

Condition "F" of Aquaculture Lease M-738-02 required that all project-related improvements 
be salvaged and removed within 90-days of the termination of the lease. The Marine Forests 
Society has not removed any project-related materials. The Department of Fish and Game 
took no action to enforce the removal requirement of the aquaculture lease while the 
applicant pursued an after-the-fact coastal development permit for the project. All project 
related materials remain on the site today or have been carried away by ocean currents. 

On Apri19, 1997, the Coastal Commission denied an after-the-fact application for a coastal 
development permit for the Marine Forests Society's development offshore from Newport 
Beach (Attachment 3: Adopted Findings). However, several Commissioners expressed 
support of the goals of the Marine Forests Society and wanted to facilitate a process by which 
the Society could study resource enhancement issues in an acceptable way which would 
include a well-defined research program that would produce useful data. Commission staff 
were charged with working with the President of the Marine Forests Society, Mr. Rodolphe 
Streichenberger, to define what constitutes a proper research program and to organize a 
workshop for the Commission which would include presentations by scientists knowledgeable 
about artificial reefs, but which would focus on the Newport Beach project. 

This came at a time when the Coastal Commission had no staff biologist. Dr. John Dixon 
was hired in December 1997. After he moved to San Francisco in summer 1998, he was 
given responsibility for working with Mr. Streichenberger to organize the workshop. First 
tentatively scheduled for October, 1998, the workshop was delayed until December due to 
other staff commitments. The scheduled December workshop was cancelled at the request 
of Mr. Streichenberger and tentatively re-scheduled for April1999 (see attachment 4). In the 
interim, Mr. Streichenberger planned on conducting a "pre-workshop" on the internet to obtain 
input from interested scientists. This did not take place. Staff postponed the workshop until 
summer for scheduling convenience. August was selected because the hearing was in 
southern California and hence would be near the site of the project and convenient for the 
interested public. Staff has communicated frequently with Mr. Streichenberger over the last 
year, however no consensus has been reached concerning the basic elements of a scientific 
research program or concerning the resource value of the enhancement activities of the 
Marine Forests Society (see Attachment 5 for a summary of Dr. Dixon's conclusions 
regarding these matters). 

On July 14, 1999, Dr. Dixon discussed the workshop with Mr. Streichenberger by telephone. 
Mr. Streichenberger agreed that the August hearing in Los Angeles would be an appropriate 
time and place for the workshop, and said that he would present the Marine Forests Society's 
research program. On July 22, Dr. Dixon called Mr. Streichenberger again and informed him 
of the scheduled date of the workshop and briefed him on the speakers and their topics. On 
the following day, Mr.· Streichenberger called Dr. Dixon to object to the participation of one of 
the speakers and to lay out three criteria that Coastal Commission staff would have to meet 
before he would participate in any workshop (a summary of these conversations are 
contained in the letter included here as Attachment 6). On July 26, a letter was mailed to Mr. 
Streichenberger that informed him that the workshop would be held as scheduled 
(Attachment 7). Mr. Streichenberger's presentation of the chronology and comments on the 
workshop process are contained in a letter {with 2 enclosures) included in this pa.-c_k .. e ... t -.as..._ ____ _ 
Attachment 8. EXHIBIT NO. b 
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Following the workshop, the staff will prepare a recommendation to the Commission 
concerning the disposition of the unpermitted Marine Forests Society development. 

The Workshop 

The resource issues raised by the Marine Forests Society's small project offshore from 
Newport Beach are the same issues that are raised by proposals to convert oil rigs to artificial 
reefs or to construct artificial reefs as mitigation for the environmental impacts of coastal 
development. Attachment 9 is a document prepared by Dr. John Dixon and his colleague, 
Dr. Stephen Schroeter, for the Damage Assessment Division of the National Oceanic and 

.. Atmospher~c Administration. It is included because it contains useful background infonilation 
for considering enhancement projects. Although the first part of the document is a technical 
summary of measures of secondary productivity, the second half (Sections 4 & 5) contains a 
review of the important issues raised by any proposals for enhancing resources using 
artificial reefs and can be read alone. 

For the workshop, staff has invited two marine scientists to address general issues of 
resource enhancement that apply to all projects that might come before the Commission, 
including the Marine Forests Society's project. They will be also be available to answer 
specific questions Commissioners may have. A short video of some of the Marine Forests 
Society structures will be shown and time has been allotted for a presentation by Mr. 
Streichenberger. 
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• 
STATE OF CALIFORNIA-THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
~ 45 FREMONT. SUITE 2000 

•

N FRANCISCO. CA 94105· 2219 
ICE AND TOO (415} 904· 5200 
X ( 415) 904· 5400 

• 

THE USE OF ARTIFICIAL STRUCTURES FOR ENHANCING RESOURCES 

IN THE MARINE ENVIRONMENT 

Wednesday Afternoon, August 11, 1999 

Approximately 1 hour at the Completion of the Regular Agenda 

Wyndham Hotel at LAX 
6225 West Century Blvd 
Los Angeles, CA 90045 

Workshop Purpose: To identify and discuss the major issues raised by the question: "Does 
the placement of hard-surfaced materials in the ocean result in a real increase in California's 
living marine resources?" The first portion of the workshop is intended as a brief introduction 
to the complex issues of resource enhancement. In the context of resource enhancement, 
the second portion of the workshop will focus on the placement of man-made materials in the 
ocean offshore from Newport Beach, Orange County by the Marine Forests Society. No 
Commission action will be taken. The Commission will receive an information packet for 
reference . 

I. Introduction 
John Dixon, Ph.D. 
CCC Staff Ecologist 

WORKSHOP AGENDA 

II. Marine Resource Enhancement: Meaning and Measurement 
Mark Carr, Ph.D. 
Associate Professor of Biology, University of California at Santa Cruz 

Ill. Materials and Design Considerations for Artificial Reefs 
Dennis Bedford 
Artificial Reef Program, California Department of Fish and Game 

IV. Underwater Video of the Marine Forests Society Reef 
John Dixon, Ph.D. 
CCC Staff Ecologist 

V. The Marine Forests Society Research Program 
Rodolphe Streichenberger, President of the Marine Forests Society, has been invited to 
describe the Society's research program and present their results. 

• VI: Public Comment at the Discretion of the Chair 

VII Commission Discussion EXHIBIT NO. b 
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STATE OF CALIFORNIA-THE RESOL'RCES ACE' 

CALIFORNIA COASTAL COtv't."IISSION 
45 FREMONT. SUITE 2000 
SAN FRANCISCO, CA 94105· 2219 
VOICE AND TOO (415) 904· 5200 
FAX ( 415) 904· 5400 

REGULAR AND CERTIFIED MAIL (Article No. Z 778 712 010) 

October 28, 1999 

Marine Forests Society 
C/o Rodolphe Streichenberger 
P.O. Box 5843 
Balboa Island, CA 92662 

CRA Y 0,\VJS. GOVtr/IN0/1 

SUBJECT: Notice of intent to commence Cease and Desist Order proceedings; Coastal 
Act Violation File No. V-7-93-001 

Dear Mr. Streichenberger: 

This letter is to notify you of the intent of the California Coastal Commission to commence Cease 
and Desist Order proceedings as a result of your unauthorized development activities on • 
submerged lands. 300 yards offshore of the Balboa Peninsula in the City of Newport Beach. 

History of the Violation Investigation 
The above-referenced violation investigation concerns development (as that term is defined in 
section 30 I 06 of the California Coastal Act) that has been undertaken in a manner that is 
inconsistent with the permitting requirements set forth in section 30600 of the Coastal Act. This 
development consists of the placement on the seafloor of an artificial reef made of a variety of 
materials, including, but not limited to: (1) used automobile tires; (2) PVC pipe; (3) plastic m~sh; 
(4) netting; (5) plastic jugs; (6) nylon rope; (7) polyurethane foam; (8) iron rod; and (9) concrete 
blocks. These activities began in 1988 and have continued to the present without the California 
Coastal Commission's regulatory approval. · 

On April 9, 1997, the California Coastal Commission denied your application for an after-the­
fact permit for the subject development activities by a vote of 0 in favor and 12 opposed. 

Steps in the Cease and Desist Order Process 
• 

Pursuant to Coastal Act section 30810, the Commission has the authority to issue an order 
directing any person to cease and desist if the Commission, after a public hearing, determines 
that such person has engaged in "any activity that requires a permit from the commission without 
securing one." Additionally, pursuant to section 30810(b), the cease and desist order may be • 
subject to such terms and conditions as the Commission may determine are necessary to ensure 
compliance with the Coastal Act, including immediate removal of any development or material. 
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An order issued pursuant to section 30810 would require that you: I) refrain from engaging in 
any further unauthorized development activity at the property, and 2) submit a complete coastal 
development permit application for the removal of unpermitted development structures within a 
specified time period. 

Please be advised that if the Commission issues a cease and desist order section 30821.6(a) of 
the Coastal Act authorizes the Commission to seek monetary daily penalties for any intentional 
or negligent violation of the order for each day in which the violation persists . 

. The Commission is prepared to take formal enforcement action to resolve this matter and has 
tentatively scheduled a hearing on the issuance of a cease and desist order in this matter at its 
January Commission hearing. 

In accordance with the California Code of Regulations, Title 14, section 13181 (a), you have the 
opportunity to respond to the Commission staffs allegations as set forth in this notice by 
completing the enclosed Statement of Defense form. The completed Notice of Defense form 
must be returned to this office no later than November 22, 1999. 

Options for Resolving this Violation 

You can prevent this hearing from taking place by filing a complete CDP application with our 
Energy, Ocean Resources, and Water Quality Division to remove the unpermitted materials prior 
to the scheduled date of cease and desist order action. A CDP is required because removal 
constitutes "development" as defined in section 30106 of the Coastal Act. The Commission 
must review any proposed removal project to ensure that it is consistent with the resource 
protection policies contained in the Coastal Act. For CDP filing requirements, please contact 
Alison Dettmer in our Energy and Ocean Resources Division at (415) 904-5240. 

Should you have any questions regarding this enforcement action or procedures, please contact 
Jan Perez at (415) 904-5294. 

cc: Nancy L. Cave, Manager, Statewide Enforcement Program 
Jan Perez, Statewide Enforcement Program 
Alison Dettmer, Manager, Energy, Ocean Resources and Water Quality Division 
Jamie Kooser, Deputy Director. Energy, Ocean Resources and Water Quality Division 
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Marine Forests Society 
to 

December 16, 1999 

California Coastal Commission 

FOR WORD 

RESPONSE TO THE CEASE AND DESIST ORDER INTENT 
OF OCTOBER 28, 1999 

We claim that the present Cease and Desist proceeding against the Marine 
Forests Society is the machination of agents of the California Coastal 
Commission, unlawfully active in the business of environmental mitigation. 

As requested in the October 28, 1999 letter from the California Coastal 
Commission (CCC), we respond to standard questions 1, 2, 3, 4, 5, and 6 as 
follows: 

QUESTION 1: Facts or allegations contained in the Cease and Desist 
Order Notice of intent that you admit: 

ANSWER: We do not admit the facts or allegations contained in the Cease 
and Desist Notice of Intent. 

QUESTION 2: Facts or allegations contained in the Cease and Desist 
Order Notice of intent that you deny: 

ANSWER: (a) We deny the alleged violation of the permitting requirements 
set forth in section 30600 of the Coastal Act of 1973. 

(b) We deny the alleged development of an artificial reef. 

QUESTION 3. Facts or allegations contained in the Cease and Desist 
Order Notice of intent of which you have no personal knowledge: 

ANSWER: I have personal knowledge of the activities of the Marine Forests 
Society. 
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QUESTION 4: Other facts which may exonerate your possible 
responsibility or otherwise explain your relationship to the 
possible violation (be as specific as you can; if you have or know 
of any document(s), map(s), letter(s), or other evidence that you 
believe is/are relevant, please identify it/them by name, date, 
type, and any other identifying information and provide the 
original(s) or (a) copy(ies) if you can: 

ANSWER: OUR RELATIONSHIONSHIP TO THE "POSSIBLE VIOLATION". 

In November 25,1986 the newly founded Marine Forests Society (MFS) wrote 
to E.J. Smith, Supervisor of the Marine Resources Division of the California 
Department of Fish and Game (CDFG), requesting an aquaculture lease for 
11the experimentation of Sea Bio-Structuring, a key process to implement 
enhancement of the sea, kelp field restoration, and mitigation programs" . 
See attachment (ATT. 1) . 

On February 23, 1987, the City of Newport Beach endorsed the MFS 
~'aquaculture research project" on the submerged lands which have been 
legislatively granted to the City in a public trust. See A TI. II 

On April 1, 1987 the CDFG granted the MFS an aquaculture lease in order to 
cultivate kelp, abalone, mussels, sea urchins, scallops, and oysters "planted 
on bio-structures anchored on the seafloor ... No other mode of operation or 
culture method is authorized, unless Lessee shall first obtain approval 
thereof from the F&G Commission". See ATT. Ill 

From 1986 to 1993 the MFS conducted experimentation of such above­
mentionned bio-structures. This Project 1 consisted of 2,000 seafloor­
anchored 2 gallon plastic jugs for kelp, 1 SO seafloor-anchored 20ft. long 
plastic tubes, and 1 500 seafloor-anchored used tires grouped in 1 5 tire 
ribbons. 

In 1993, and at the reguest of the California Integrated Waste Management 
Board CCIWMB). the MFS planned for demonstrating the possibility of the 
recycling of used tires in marine habitats. This Project 2, which consisted 
of a 4.5 acre "Tire Mussel Ribbon (TMR)" made of 30,000 used tires. On April 
28, 1993 the MFS's Project 2 was granted $100,000 by the CIWMB. 
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E!raject 2 was oeyer implemented. The project was attacked and destroyed 
by ( 1 ) Susan Hansch, the CCC' s Deputy Director promoting the use of a 
quarry rock-made artificial reef for an environmental mitigation of the 
Edison Nuclear Plant at San Onofre, and by (2) Dennis Bedford, an agent of 
the Artificial Reef Unit at the CDFG. Mr. Bedford and Ms. Susan Hansch were 
promoting the same quarry rock project for the Edison Company. 

The "Quarry Rock Lobby" of CCC Hansch and CDFG Bedford proclaimed that 
Project 2 will never be authorized by the CCC. So, they forced the CIWMB 
and the MFS to abandon Project 2, in spite of the fact that the project had 
been approved by the CIWMB State Agency (June 30 1 993), the City of 
Newport Beach (March 27, 1995), and the CDFG Commission (August 26, 
1 993). See ATT. IV, VI, and V. 

Having destroyed the MFS's Project 2, the "Quarry Rock Lobby" wanted to 
go further and destroy also the MFS's Project 1. 

After having obstructed for 4 years the Commission's hearing for the June 
4, 1993 after-the-fact application permit for Project 1 (MFS's Appeal on 
April 29, 1995), the commission's staff presented false "Findings" and 
recommended the denial of the permit for Project 1. On April 9 1997 the 
Commission denied the granting of a permit for Project 1, but ordered the 
CCC's staff to hold a workshop in order to review the project of the MFS 
within 2 months. In spite of the MFS protest, the CCC's after-hearing report 
omitted to report the objections of the MFS at the hearing and the workshop 
decision of the Commission. See ATT. VIII, XI, and XVI 

On August 11, 1999, after 2 years of delaying a workshop which could have 
changed the Commission's misruling of April 9, 1997, the CCC's staff held a 
biased workshop without the participation of the MFS. Once again, D. 
Bedford and S. Hansch organized this other sabotage of the MFS existing 
developm~nt. 

On October 28, 1999, and as a result of 6 years of machination by the 
"Quarry Rock Lobby", the staff of the CCC is now presenting to the MFS a 
Cease and Desist Notice. 

EXHIBIT NO. 8> 
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• 
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B. OUR REFUTATION OF PERMIT VIOLATION NO. V-E-93-001 

a) The CCC text "California's Coastal' Act of 1976 Questions and Answers", 
which is a guide to California developers, contains the question: 11What types 
of development require a coastal permit?". The CCC has answered this 
question as follows: ''Under the Coastal Act, most structures or activities 
that modify land or water use in the coastal zone require a coastal 
development permit". Therefore, it makes sense to believe that submerged 
structures which do not modify the water use in the coastal waters are 
exempt from a CCC permit. This is particularly true when underwater 
structures are experimental and removable as the bio-structures of MFS 
Project 1 are . 

b) The MFS has inquired with the Marine Resources Division of the CDFG about 
the necessity to ask for a CCC permit for Project 1. The CDFG answer was 
negative . 

c) Several years before sending the June 1993 Violation notice V-E-93-001 
the CCC's staff knew and had been informed of the MFS's activity. During 
several years the CCC's staff did not require the MFS to file for a permit for 
Project 1. See ATT. X. 

d) On June 18, 1993 Susan Hansch wrote that the CCC's staff had not yet 
determined if "a coastal development permit was required for the existing 
experimental bio-structures". This undecidedness, after several years of 
acceptance of the fact, suggests that the CCC's staff is today arbitrarily 
accusing the MFS of a violation of the CEQA law. 

C. OUR REFUTATION OF THE ACCUSATION OF HAVING DEVELOPED WITHOUT A 
PERMIT AN "ARTIFICIAL REEF". 

In 1988 the MFS did not begin the development of an "artificial reef" as 
stated in the October 28, 1999 Cease and Desist letter. 

• During 6 years, the MFS development was described by the CCC's staff as 
follows: "structures", "existing structuresn, "existing experimental bio-
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structures", "unpermitted structures", "kelp bio-structures", "mussel 
columns", "used tires", "diverse little units", "materials", "various 
experimental structures", "fill in open waters", "artificial marine habitat 
experiment". 

It is only on October 28, 1999 that. for the first time the CCC's staff gave 
the label of "Artificial Reef" to the MFS bio-structures of Project 1. In so 
doing the CCC's staff are denying the novelty and originality of the MFS 
structures and comparing them with the artificial reefs they promote . 

Having created the above-mentioned confusion the CCC's staff argue that 
according to CEQA Section 21080.5 (d)(2)(i) they must not permit the MFS 
bio-structures because they are "artificial reefs" of greater environmental 
impact than the rock or concrete-made available artificial reefs that they 
recommend. See: W-12a Staff Recommendation, Page 30 , 2.5. 

Our answer to the argument of the CCC's staff is: 

1. The MFS bio-structures cannot be compared to the CCC's artificial reefs. 
The MFS bio-structures are different from any other structures ever built 
in the world. The proof lies in the fact that the MFS bio-structures have been 
granted US patents of invention. 

2. The MFS bio-structures do not cause the adverse environmental impact 
that the rock or concrete artificial reefs of the CCC do to the environment. 
All the contrary, it is the CCC's artificial reefs which cause "significant and 
unavoidable" adverse impacts to the environment, as reported in the May 
1999 Environmental Impact Report (EIR) of Resources Insights Inc. 

3. The MFS bio-structures have never been found actually doing adverse 
environmental impacts. 

Therefore, the "Artificial Reef" accusation is a false accusation. 

EXHIBIT NO. ~ 
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QUESTION 5. Any other information, statement, etc. that you 
want to offer or make: 

ANSWER: During 4 years, from 1995 to 1999, the CCC has ignored the MFS's 
warnings and complaints about the wrongdoings of the CCC's staff. 
Communications from the MFS signaled fraudulous reports and extortion. 
Not one of these warnings was answered. The CCC was completely 
unresponsive to the allegation of very serious transgressions. See A TT. XI, 
VII, XII, IX, XIII, XIV, XVII, XV, XVII, XIII, and XX. 

A summary of the wrongdoings and motivations of the CCC's staff can be 
read in the July 29, 1999 letter (ATI. XIX) that the MFS addressed to Ms. 
Sara Wan, Chairwoman of the Commission. It reads as follows: 

"For many years the CCC's staff has sabotaged the MFS permit application; 
then they. have sabotaged the MFS workshop whose purpose was to show 
that the permit could be granted. 

The sabotage of the MFS project by the CCC's staff is a scheme to prevent 
the development of the MFS technique which is able to successfully compete 
with the CCC's projects of rock-made artificial reefs. 

Rock-made artificial reefs are environmentally and economically counter­
productive. The CCC's staff is using this defective technique to extort 
mitigation contracts from the Edison Company. 

The initial cause of the present wrongdoings by the CCC's employees is the 
policy of the CCC Executive Director, Peter Douglas, who mistakenly 
extended the regulatory function of the California Coastal Commission to the 
business of environmental mitigation". 

EXHIBIT NO. '1J 

c..c..c.- 00 -C...b -02. 

~ ~·4~ 
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QUESTION: 6. Documents, exhibits, declarations under penalty or 
perjury or other materials that you have attached to this form to 
support your answers or that you want to be made part of the 
administrative record for this enforcement proceeding. (Please 
Jist in chronological order by date, author, and title, and enclose a 
copy with this completed form): 

ANSWER: 

Listing of Attachments 

I November 25, 1986 MFS letter to E.J. Smith 
II February 24, 1987 letter from City of Newport Beach to E.J. Smith 

• 

Ill April 0 1, 1 9 8 7 Indenture of Lease • 
IV June 4, 1 99 3 letter from CIWMB to MFS 
V August 26, 1993 letter from Fish and Game to MFS 
VI March 27, 1995 Minutes ·of City of Newport Beach 
VII March 8, 1996 MFS letter to Peter Douglas, CEO 
VIII August 28, 1996 letter from R.A. Higbie to Coastal Commission 
IX November 26, 1996 MFS letter to Peter Douglas, CEO 
X April 9, 1997 "CCC staff awareness" MFS Note 
XI April 9, 1997 "Deceptive Statements" MFS Note 
XII April 9, 1997 "Unacceptable Recommendations" MFS Note 
XIII January 7, 1997 MFS letter to Peter Douglas, CEO 
XIV February 5, 1997 MFS letter to Peter Douglas, CEO 
XV February 20, 1997 MFS letter to Coastal Commissioners 
XVI September 05, 1997 MFS FAX to Susan Hansch, Director 
XVII June 23, 1998 MFS letter to Rusty Areiras, Chairman 
XVIII July 29, 1 999 MFS letter to Sara Wan, Chairwoman 
XIX August 1 1, 1999 "Will You Continue" letter to Coastal Commissioners 
XX October 14, 1 999 MFS letter to Sara Wan, Chairwoman 

EXHIBIT NO. % 
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MARINE FORESTS 
California scientific non-profit public benefit corporation 

Mr. Emil J. Smith, Jr. 
Marine Ressources Supervisor 

DEPARTMENT OF FISH rulD GAME 
Marine Ressources Division 
1416 Ninth Street 
Sacramento, CA 95814 

November 25 1986 

Dear Mr. Smith, 

Please find herein additional information about the proposed 
use of our requested sea bottom lease, offshore Balboa, in San 
Pedro Channel. 

The main purpose of the project is experimentation of 
Sea Bio-Structuring, a key process to implement enhancement 
of the sea, kelp field restoration, and rr.itigation prograrr~. 

Experiments will carry on various faces of the technique, 
a. Setting of artificial substrates 

(rope moorings and light structures) 

b. Settlement and maintenance of selected bio-structure species 
(spores/larvae undersea mass artificial fixing} 

c. Bio-structure field monitoring 
{new habitat criteria} 

d. Study of bio-structure econo~ics through automation 
(Robotics) ( A first target is to demonstrate the ten times 
cost reduction·, compared with previousl:z' known processes) • 

Will act as scientific advisers 

Dr. Wheeler J. North, California Institute of Technology 
(for kelp) 
Dr. David L. Leighton, San Diego State University 
{for shellfish' 

A technical and financial Fish and Game cooperation is expected. 

EXHIBIT NO. B A1T} 

c.c.c..- OC-Gb-"01. 
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A. LEASE AREA FIGURE A 
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B. PLAN OF DEVELOPHENT OF '!'HE LEASE AREA 

THUNG 

Phase I 

a. Undersea lines building 

The lease area is marked as follows, 
point 0, center. point ABCD corners. 
point AB, BC, DC, AD, line middles. • 
These undersea lines divide the 10 acres lease area in 
four 2. 5 acres· subareas: Sections K I, S II, K III, . S IV. 

The external square lines ABCD totalize 800 meters (875 ~,ds; 
Tne internal cross lines OAB,OBC,OCD,OAD, totalize 400 m. 
(437 yds) • 
Along these 1.200 m. lines (1.323 yds}, a single row of 
algae and .shellfish hie-structures is planted. Every 12 m. 
(13 yds) 3 algae bio-str. and 1 sheelfish bio-str. 
The setting of the; hie-structure undersea lines occurs 
in first phase, in order to help fish fixing in the new 
habitat. As a matter of fact, an endless line system .: 
maintains on the spot many fishes caught by their well-knowr 
line following instinct. 

b. One-acre kelp field building 
In th.e angle A of Section K I, 400 kelp ~iacrocystis will 
be planted, 1 each 10 sq. meters. 
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III DESCRIPTION OF THE PARCEL TO BE LEASED 

a; .. The average depth of water is 60 feet 
.The sea bottom substrate is sand 

b. The lease operation will have no effect on boat traffic 
in the area. Only the kelp structures shown in fig. 2 
will reach the sea surface. All other structures will 

4 

be kept below 15 feet under sea surface, also the structures 
shown in fig. 7 and 8. 
Boats are not permitted to put into Balboa pier. A boat 
could eventually cross the lease area without any damage. 

c. The potential effect on sport and commercial fishing 
activity is utmost, as sea hie-structures have been invented 
for the enhancement of the sea. 
We believe the technique is a unique means for coastal 
biomass development. 

Sincerely 

~JL~ 
Rodolphe Streichenberger 

EXHIBIT NO. -g 
Jt\TJ.. 
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CITY OF NEWPORT BEACH 
P.O. BOX 1768. NEWPOR.T BEACli, CA 9Z6.58-a915 

MARINE DEPARlMENT 

February 24, 1987 

Mr. Emil Sm.i th 
Marine Resources Division 
Department of Fish and Game 
1416 Ninth Street 
Sacramento, Califom.iA 95814 

Dear Mr. Saith: 

The Newport Beach City Council reviewed Mr. Streichenberger' s application 
on behalf of Marine Forests Corporation for an aquaculture research pro­
ject lease within the City of Newport Beach's granted tidelands. The City 
Council authorized the Marine Director to send a letter to the State Fish 
and. Game Conmission endorsing this a.quaculture research project. 

Attached is a copy of the staff report that the City Council approved on 
the evening of February 23. 1987. 

If I can be of fur1:her assistance, please feel free to give me a call. I 
can be reached at (714) 644·3044. 

Sincorely, .. ,.... / 

:z2__/jLY .._. ~ ~ 
David Harshbarger 
Marine Director 

Ili:la 

Attachment 

cc: City Clerk 

EXHIBIT NO. 'B ~ 
Ccc- oc-<:D --C11 
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COUNOL AGENDA _ 
·, ---~· 
'--~----- __.. 

NO F-9(e) 

CITY OP NEWPORT BBACB 

Marine Department 

February 23, 1987 . 
1'0: MAYOR AND CITY COONCIL 

PROM: Marine Director 

SUBJECT: ENDORSEMENT FOR AQOACULTTJRB RBSBA.RCB PROJEc.r 

Recommendation; If desired, authorize the Marine Director to send 
a letter to the State Fish and Gaae Commission endorsing an 
aquaculture research project over City Tidelands. 

Discussion; Mr. Rodolphe Streichenberger, Marine Forests 
Corporation, has applied to the Department of Fish and Game for a 
aquaculture lease lying within the City's grant line boundaries. 
The State Fish and Game Commission needs authorization from the 
City to approve the proposed lease because the site is within the 
City's granted tidelands. Mr. Streichenberger, Marine Forest 
Corporation, is affiliated with the California Institute of 
Technology Marine Laboratory at Corona del Mar. 

Marine Forests Corporation is a California scientific·nonprofit. 
public benefit corporation. The proposed aquaculture lease site 
encompasses an area of approximately ten acres and is located in 
the Pacific Ocean 375 yeards southwesterly from the end of the 
Balboa Ocean Pier. !be depth of tbe water in the proposed lease 
area is approximately 60 feet over a sandy bOttqm. 

The applicant proposes to establish an undersea experimental 
station whe~e bio-structures (nine foot lengths of one quarter to 
one half inch diameter rope anchored in the sea floor with plastie 
anchors) will be tested as artificial substrates for attachment of 
algae and shellfish. Juvenile algae and shellfish will be 
implanted on various types of attachment surfaces (iron bars and 
polyelthylene tubing) affixed to the ends of the mooring ropes 
before and after immersion. 

The main purpose of the lease is to conduct experiments to 
determine if bio-st'ructuring may be utilized as a method to 
restore kelp beds, cultivate shellfish, and mitigate the loss of 
marine habitat. The proposed location was chosen because of its 
close proximity to the California Institute of Technology 
laboratory at Corona del Mar. 

• 

• 

The cultural equipment proposed for use on the lease will be • 
deployed on the bottom of the ocean and will not interfere with 
navigation in the lease area. Surface buoys marking the lease will 
be the only visible structures. 
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M-738-01 

Made this 1st day of April, 1987 at Sacramento, california, by and between 
the State of california, acting by and through its Department of Fish and Game, 
hereinafter referred to as "Lessor", and Marine Forests Co~ration, hereinafter 
referred to as "Lessee". 

W I '1' N B S S B '1' B: 

~. Lessee is presently a registered aquaculturist authorized to grow 
marine life for profit in the waters of the state of california as provided in 
Fish and Game Code Section 15101, and · .. 

I' • 

temr'AS, Lessee has heretofore filed an apt)l±eation with the Fish and 
Game COmmission for the exclusive privilege of experimentally cultivating kelp, 
abalone, DIJSsels, oysters, sea urchins and scallops in the hereinafter described 
waters of the state of california, and has accompanied said application with the 
required filing fee of one hundred dollars ($100) as required by law, and 

~. the Fish and Game Coumission has heretofore published notice to 
the hearing of said application, has been advised by the State Lands Coumission 
of the State of california that the area applied for lies on water bottoms 
granted to the City of Newport Beach by Chapter 494, Statutes of 1919 as 
amended, and by definition is not classified as state water bottoms, and 

, 
~~ the City of Newport Beach, by endorsement attached hereto, has 

approved the leasing of the hereinafter described water bottoms in recognition of 
the State policy supporting aquaculture development·contained in Sections 825-833 
of the State Public Resources. COde, and 

Wtii!'.RISAS, it has been determined by the Fish and Game Coumission that it is 
in the best interests of the State of california that such a lease be made, and 

iiBEBEAS, Lessor has heretofore determined that kelp, abalone, mussels, 
oysters, sea urchins and scallops do not occur naturally in the biota of the 
lease area. 

N:Jf' 'l.'BER!2tltB, 'IBIS INDI!.HlUBB w.I'JR!:SSB"DD: 

'l'bat, in accordance with the bid made by Lessee and accepted at a duly 
called and noticed hearing of the Fish and Game COIIID.i.ssion of the State of 
california, purS\W'lt to Fish and Game Code section 15406.5, the Fish and 
Game CODIDission does hereby lease to lessee for such consideration, specific 
purposes and subject to the covenants, terms, conditions, reservations, 
restrictions and limitations as are set forth herein, and does hereby grant 
to lessee the exclusive privilege to cultivate kelp and shellfish thereon, 
and in those certain waters of the State of california, described as follows: 

In the Pacific Ocean offshore of the City of New{)ort Beach, Orange 
County, State of california, starting from the day mark on the seaward 
end of the Balboa Beach Pier, located at approximately Latitude 
33°35'54" N., and Longitude 117°54'0.5" w., on the Newport Bay 
Navigation Chart No. 18754 published by the National Oceanic and 
Atmospheric Administration; Southwesterly on a bearing of 201° true, 
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INDENI'tlRE OF LI!'ASE -2- M-738-Ql 

350 yards to the beqirming point, located at approximately Latitude 
33°36 1 44" N., Longitude 117°54'5" w.; then southwesterly 201• true 220 
yards; then northwesterly 291° true 220 yards; then northeasterly 21° 
true 220 yards 1 then southeasterly 111° true 220 yards back to the 
beqirming point. 

' 
'Ibis parcel of water bottoms, containing an area of 10 acres more or less, 
comprises aquaculture lease NO. M-738-01. 

This lease 1 in accordance with. provisions of Fish and Ga.- Code section 
15400, as may frcu time to time be amended or cpanged by the State Legislature, 
is for the sole purpose. of cul~ivating giant kelp <,cr~tis l!Qifera), . 
feather boa kelp ~ei)a laev1qata) , green abalone HaliOtls gens) , bay 
mussels ~ilus is , scallop (Hirmites gi~ticus) 1 European oysters 
(Ostreais), Pacific oysters (Crassostrea ~), giant red urchin 
(Strongylocentrotus franciscanus) and purple utcru:n (S.~atus in the 
previously designated area. seed stock must be certi1i~re p!anting in 
compliance with Fish and Ga.- Code Section 15201, and must be planted by Lessee 
in a manner and at a size approved by the Lessor. A request for certification 
of seed stock will be sul:llitted by Lessee to the Lessor at least ten ( 10) days 
prior to the proposed date of inspection. 

• 

All kelp, abalone, lll.lSsels, sea urchins, scallops, and oysters shall be 
planted on biostru.ctures anchored in the sea floor and on support buoys sul:merged 
no less than 30 feet beneath the water surface in the lease area. No other mode 

\{ of operation or culture method is authorized, unless Lessee shall first obtain 
'· !', approval thereof frcu the Fish and Ga.- Coalllission.; '!be designated species • 

, planted only in the specified lease area may be taken. 
I 

'!he notice of intent to plant kelp, aqalone 1 mussels, sea urchins, scallops 
and oysters on the lease area shall be given to Besources Manager, John Sunada, 
Department of Fish and Game, Marine Besources Division, 245 w. Broadway, Lalg 
Beach, CA 90802, telephone (213) 590-5169. In addition to the required ten (10) 
day notice 1 at least a 24-hour notice shall be given to the Besource Manager or 
his designee, providing directions to the location where the obsetver can .et 
the Lessee to provide the required certification. 

'11ti.s lease is for a tem of five (5) years c:oaaencing on the 1st day of 
April, 1987 and ending on March 31, 1992, for the total rental of one hundred 
dollars ($100) per year and a privilege tax on all products harvested as provided 
by Pish and Game Code Sections 8045 and 15406.7, and Section 237( f) of the Fish 
and Game CODIDission re<JU].ations. said annual rental will be payable to the 
Lessor within thirty (30) days of the CODIIIenceJElt of the lease, or after 
receipt of the consummated lease agreement, and within thirty (30} days of the 
anniversary thereof. If said rental is not paid wi.thin sixty (60) days after 
the close of the month in which it is due, an additional 10 percent penalty 
shall be paid. Lessor, at its option, may declare the lease abandoned for 
failure to pay such rental fees within 90 days frca the· beginning of the rental 
period, although such abandonment shall not relieve Lessee of the obligation to 
pay such rental and penalties which are due and owing. Lessee agrees to pay 
Lessor reasonable attorney fees and costs incurred in collecting any amounts 
and/or penal ties due and awing from Lessee under the provisions of this lease. • 
Lessee agrees to pay said rent to Lessor at its office in the City of sacramento, 
State of california, or at such other place as Lessor may frCD time to time=---~-, 
designate. . EXHIBIT NO.8 

c.«.. ... oo-c:D..ot, 

li-
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Lessee expressly recognizes and acknowledges that any payments by Lessee 
as provided for herein is subject to the provisions of the Fish and Game Code, 
which reads as follows: 

"All leases shall be subject to the powet' of the Legislature to 
increase or decrease the rents, fees, taxes, and other charges 
relating to the lease, but no increase in rent shall be applicable 
to an existing lease until it is renewed." 

This lease is made upon the following additional terms, conditions and covenants, 
~~t: I 

A. This lease may, at the option of Lessee, be extended for two (2) 
successive 10-year terms at a rental to be fixed as hereinafter provided, and 
otherwise upon the terms and conditions herein specified. In order to exercise 
such options, Lessee shall give notice in writing to the Lessor at least one 
hundred and twenty ( 120) days prior to the termination of the then five-year 
ter.m, of its exercise of said option for the ensuing 10-year ter.m. The rental 
rate during each of such ensuing 10-year ter.m shall be no less than the accepted 
bid price of twenty dollars ($20) per year and the privilege tax on all shellfish 
harvested from the lease as provided by Fish and Game Code Sections 8045 and 
15406.7-, and Section 237(f) of the Fish and Game Commission regulations. 

• 
Lessee shall keep records as required in accordance with Fish and Game Code 

Section 15414 on forms to be supplied by Lessor, and shall maintain adequate 
accounting records sufficient to determine monies due to the Lessor by the lOth 
day of each month, commencing July 1, 1988, for all shellfish harvested during 

• 

~~· "tne .. preceaing calendar month. Lessor reserves the right to inspect Lessee's 
premises, equipment and all books at any time, and Lessee's records pertaining 
to the cultivation of kelp on the leased premises and all shellfish taken from 
the leased premises. 

B. If Lessee desires to enter into a new lease for a period commencing 
after the expiration of said second ten (10) year ter.m, Lessee shall notify 
Lessor one (1) year prior to termination of the lease. The lease may be renewed 
if during the notification period terms for a new lease are agreed. upon by Lessee 
and the Fish and Game Commission. 

c. In order to provide assurance to Lessor that this aquaculture lease 
is utilized for the purpose stated in the lease application shown as Exhibit 
"A" attached hereto and made a part hereof. Lessee shall report the research 
activities conducted each year in the Annual Proof of Use Statement, required 
in Section J of this agreement. 

· A minimum rate of planting shall be negotiated for option periods. A . 
record of seed catching activity for mussels and rock scallops will be reported 
in the Annual Proof of Use Statement ·required in Section J. The Lessor may 
declare this lease terminated if Lessee fails to meet these specified require­
ments and if Lessee, at any time, is proven to be failing in good faith, to 
pursue the purpose of this lease. 
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D. Lessee is authorized to construct and install biostructures and 
floating buoyed equipment as described in Exhibit "A" during the initial 
five-year period of this lease. All structures shall be constructed and 
installed in such a manner as to prevent them fwm being carried away from . 
the designated lease area. 

E. The lease area shall be clearly marked at all times with spar buoys on 
the surface of the water to prevent interference with commercial or sport fishing 
or boating activities that may take place in the area. Minimum marking of the 
lease area shall include: one ( 1) spar buoy· anchored on each of the four corners 
of the lease area and one (1) spar buoy possessinq~radar reflecting capabilities, 
anchored in the center of the lease area. All"spar buoys used to define the 
boundaries of the lease area shall be marked in alternate horizontal bands of red 
and white. Spar buoys located within the boundaries of the lease area shall be 
marked in alternating bands of black and white. Each spar buoy shall be set 
and maintained to extend at least three ( 3) feet above the water surface. All 
spar buoys shall bear the aquaculture lease number M-738-01. If the required 
spar buoys are lost, displaced or are otherwise removed from the lease area, they 
must be replaced within a two-week period, weather conditions permitting, or the 
lease may be subject to abandonment. 

• 

F. If at any tiDE, subsequent to the beginning date of this lease, the 
improvements authorized herein shall fall into a state of disrepair or otherwise 
become an environmental or aesthetic degradation, as determined by Lessor, then 
upon written notice by Lessor, Lessee shall . have sixty ( 60) days to repair and • 
correct conditions cited by Lessor. Failure to comply with the written notice 

, 

shall be grounds for termination of this lease and Lessee shall, at the option 
of the Lessor,. remove all structures located Cll lands covered by this lease. 
All such improvements to be removed shall be salvaged and remcved by Lessee at 
Lessee's sole expense and risk within ninety (90) days after the expiration 
or sooner termination of this lease. If Lessee· fails tO remove such improvements 
or portion thereof designat~ by Lessor, and restore· the leased. water bottoms as 
hereinafter provided, wi~in ninety (90) days after expiration date or sooner 
termination o~ the lease or notice by Lessor, Lessor may remove or have removed 
all of the improvements and charge the expense of such removal to Lessee. In 
making such removals, Lessee shall restore said leased water bottoms as nearly 
as possible to the condition existing prior to erection or placement of the · · 

_.. improvements thereupon. 

/, . ..-/~ Lessee shall observe and comply with all rules and regulations now or 
/" tL. hereinafter promulgated by any governmental agency having authority by law, 

... t t...r including but not limited to State Water Resources Control Board, State Coastal 
· ~ Commission, State Lands Commission, u.s. Department of Commerce and u.s. Army 

,:\:····. _,lcorps of Engineers. ~ oth~ .. _permits or licenses required by such ag~~~ies 
r1\\v.· will be obtained by Lessee at his own sole cost and expense~·-· - ·-· --

_t-~~--~-··--·······-· ... - .. -- ----... ·--- --~····•·-.. . -·---·-

:..""'~ . H. Lessee agrees to pay any other charges or assignments imposed by law 
I accruing or payable during the term of this lease including, but not limited to, 
, taxes levied upon Lessee's possessory intere~t in the leasehola. 

• 
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• 
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INDENTURE OF LEASE -5- M-738-01 

I. Any modification of natural or existing features of the real property 
described in this lease, including but not limited to the removal of marine 
artifacts, which are not consistent with the authorized uses under this lease 
are expressly prohibited without prior written consent of the Lessor. 

' . 
J. As evidence of progress in aquaculture, Lessee shall submit each year 

to the Lessor at its Marine Resources Division Office, 245 W. Broadway, Long 
Beach, CA 90802, a written declaration, under penalty of perjury., showing the 

. date and amount of each type of aquaculture development and date and amount of 
designated species comprising each planting, including a diagram showing area, 
amounts and dates planted. Such declaration sHall be submitted on or before 
July 15 of each year, for the previous ·year, July -l~une 30, inclusive. 

K. ·This lease will be cancelled at any time Lessee fails to possess a 
valid aquaculture registration issued pursuant to Fish and Game Code Section 
15101. Lessee agrees not to commit, suffer, or permdt any waste on said premises 
or any act to be done thereon in violation of any laws or ordinances. This lease 
shall be subject to termdnation by Lessee at any time during the term hereof, by 
giving Lessor notice in writing at least ninety (90) days prior to the date when 
such termination shall become effective. In the event of such termination by 
Lessee, any unearned annual rental shall be forfeited. · 

L. This lease of water bottoms only grants Lessee the exclusive right to 
cultivate marine life as described in Exhibit "A" • 

M. As a further condition of this lease, Lessee recognizes that this lease 
is located within the boundary of an area granted to the City of Newport Beach by 
the State Lands Commission. Permission is given by the City to utilize the area 
described in this lease agreement only for aquaculture-purposes in accordance 
with the approved uses, described in Exhibit "A". That permission was give~ 
to Lessee with the understanding that operation of this lease will in no way 
interfere with other legitimate uses of the area not in. conflict with the 
permitted aquaculture use· now and in the future. 'lbe City agrees to the aqua­
culture activity described herein, with the further clear understanding that 

. any proposed change to the original plan of development submitted by Lessee 
must first be submitted to the Fish and Game Commission for review and con­
currence prior to its initiation. 

. . 
N. In addition to the conditions and restrictions herein.provided for 

in this lease, and any right or privilege granted, conveyed or leased hereunder, 
shall be subject to, and Lessee agrees to comply with, all applicable provisions 
of the california Fish and Game Code and regulations of the Fish and Game 
Commission, in particular Fish and Game Code Sections 15400-15415, and expressly 
recognizes the right of the Legislature and the Fish and Game Commission to enact 
new laws and regulations. In the event of any conflict between the provisions 
of this lease and any law or regulation enacted in the future, the latter will 
control. This lease shall be deemed amended automatically upon the effective 
date of such conflicting law or regulation. · 



INDEN".l'URE OP LEASE M-738-01 

o. Lessee shall not assign or transfer this agreement without prior • 
written approval. Such written approval of the assignment or transfer shall 
be subject to any and all conditions required by the Fish and Game COIIIIlission 
including, without limitation by reason of specification herein, the altering, 
changing or amending of this agreement as deemed by the caamission to be in the 
best interests of the state. ' -

P. 'Ibe waiver by the Lessor of any default or breach of any term, covenant 
or condition shall not constitute a waiver of any other default or breach whether 
of the same or any other term, covenent or condition, regardless of. the Lessor's 
knowledge of such other defaults or breaches. !l'be subsequent acceptance of 
monies hereunder by the Lessor shall not constitute a waiver of any preceding 
default or breach of any term, covenant or conditiOn; other than the failure of 
Lessee to pay the particular monies so accepted, regardless of the Lessor's 
knowledge of such preceding default or breach at the time of acceptance of such 
monies, nor shall acceptance of monies after termination constitute a reinstate­
ment, extension or renewal of the agreement or revocation of any notice or other 
act by the Lessor. 

Q. Lessee hereby indea:J.ifies and holds harmless the Lessor, its officers, 
agents, and employees against any and all claims and demands of every kind and 
nature whatsoever arising out of or in any way connected with the use by the 
Lessee of said lease or the exercise of the privilege granted herein. 

R. 'Ibe terms, provisions and conditions hereof shall be binding upon and 
inure to the benefit of the parties and the successors and assigns of the parties 
hereto. 

s. 'ftle attached Nolxtiscrimination Clause (OCP-1) is hereby llllde a part of 
this agreement. 

T. All notices herein provided to be given or which •Y be given by either 
party to the other, shall be deemed to have been fully given when made in writing 
and deposited in the United States Mail, certified and postage prepaid and 
addressed as follows: 

To the Lessor 

To the Lessee 

OEPAllT.MI!Nl' OP' FISH .AND GAME 
1416 Ninth Street 
Sacra.nto, C"A 95814 

Rodo1phe Streichenberger 
Marine Forests Corporation 
101 Dahlia Avenue 
Corona Del Mar, CA 92625 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be •ilecl, as aforesaid to 
either party, may be changed by written notice cp.ven by such party to the other, 
as hereinbefore provided. 

EXHIBIT NO. 8 
cc.c- 00 -C.[:)-

;(} 
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-7- M-738-01 

INDENlURE OF LEASE 
IN WI'INESS twERPDF, the parties hereto have caused this lease to be duly 

executed a.s of the day and year first above written. 

APPROVED: 
STATE OF CALIFORNIA 
DEP.100l'I!Nl' 0!' !'ISH AND GAME 

FISH AND GN1E CCtSMISSICil 

~£16-,il (l ... ·j·· .·· 
B¥ -~ (l ~ ••• -·· 7. ( .t ,__ .... t:-~-/.~ I .. I Jj .. ;/ 
lWW'8!: 10RESTS CORPORATI~ 

•• 

• 

Deportment of General Services 

AP ROVED 

State of California ) 
County of Sacramento) ss. 

By~~~b 
Director 

--------

On this 15th day of June, in the 19 
Harold Cribbs, known to me on the b87~ before me, personally appeared 
p;rson who executed the within instasls of personal knowledge to be the 
o the Department therei d rument as Executive Secretary on beh~lf 
executed it. n name and acknowledged to me n that the Department 

OFFICIAL SEAL 
}oannooaaeeoea a O'O 

~ TRACEY M MORFNn ~ 



'. ...... 
<.:Tt.TE OF CAUFORNIA 

·• CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD 

j' 

4 

8800 Cal Center Driw: 
Sacramento, California 95826 

Research and Technology Development Division 

June 4, 1 993 

Rodolphe Streichenberger 
Marine Forests Society 
P.O. Box 5843 
Balboa Island, CA 92662 

Dear Mr. Streichenberger : 

.. / ... ...; 

---------
Congratulations on your selection for grant funding. Enclosed is an executed Standard 
Agreement (contract) for grant funding for your tire-related project. 

The term of this agreement officially begins .June 30, 1993 and continues until 
completion of the project and satisfaction of all terms and conditions agreed to. 
Although you may have begun work prior to this date, the payment requests and 
quarterly reports nevertheless will be based on the June 30 start date. The first 
payment request form and quarterly report should not be submitted prior to September 
30, 1993, and then no more frequently than quarterly thereafter. 

We will send you a copy of the CIWMB Writing Guide for your use in preparing the 
required reports as soon as it becomes available. We will also send you the payment 
request form at the same time. 

Sincerely, 

~Drdr 
~ichael Contreras 

Tire Grant Program Manager 

EXHIBIT NO. B 

23 

• 
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SYANDi-\RD AGREEMENT- :~~~~~~~~~ReAL 
~r.). 2 (REV.S.Il1) 

• 

• 

• GRE.EMENT. made and entered into this 30 day of June , 19~, 
• tate of California, by and between State of California, through its duly elc:c:ted or appointed, qualified and acting 

nn,',.: OF OFFICER ACTING FOR STATE NJE.NCY California fntegrated 
Waste Management Board • hereafter called the State. and 

::;ONmACTOR'S NAME 

Marine Forests Society • hereafter called the Contractor. 

WITNESSETH: That the Contractor for and in consideration of the covenants, conditions, agreements, and stipulations of the State hereinafter expressed. 
does hereby agree to furnish to the State services and materials as follows: (Set forth service to be ren.Ured by Col'llractor, amoWil to be paid Coruractor. 
rime for peiformaiiCII or completion, and attach plans and speci]tcations. if any.} 

Project Description [TR·92·0084·30]: 

Contractor agrees co undertake and complete all necessary tasks to construct and install the Artificial Marine Habitat using 
waste tires, as more fully described in Exhibit A, Scope of Work. 

Contractor will be paid in accordance with Exhibit B. The total amount of this contract will not exceed $100,000. 

The term of this agreement will be approximately 24 months, commencing on June 30, 1993, and terminating on June 30, 
1995. 

The following exhibits are attached to this agreement and are incorporated by reference: 

• 
Exhibit A 
Exhibit B 

Scope of Work 
Budget 

CONnNUEDON SHEETS, EACH BEARING NAME OF CONTRACTOR AND CONTRACT NUMBER. 

The provisions on the revme side hereof constitute a pan of this agreement. 
IN WI1NESS WHEREOF, this has been exccub:d the hereto. the date first above wriw:n. 

STATE OF CALIFORNIA CONTRACTOR 
-'GENCY 

·California Tnr· ... ..,.,r •• l"l 

;>AfNTEO NAME OF 

Ralph E. Chandler 
TfTl.E 

Executive Director 

.!.MOUNT ENCUMBERED BY TI-llS 
JOCUMENT 

$ 
0 RIOR 
Jl.IIS CONTRACT 

$ 0 

Board 

PROGRAMICA TEGORY ANO TITLE) 

(OPTIONAL USEJ 

I hereby csrtify upon my own personal knowledge that budgeted funds 
are available for the period and purpose of tlls expenditure stated above. 

PAINTED NAME ANO OF PERSON SIGNHO 

Rodolphe StreiChenberger 
ADDRESS 
P.O. Box 58:43, Balboa Island, CA 92662 

n .-l""'!&l~rlt:Q 

FISCAL YEAR 

1992-93 

n 

ot GMM111 S.rvlct~• 
tJ••Onty 

EXHIBIT NO. B I v 

Ccc -oo-CD-. 



COMMISSIONERS 
Benjamin F. Biaggini. President 

San Francisco 
Albert C. Taucher Vice President 

Long Beach 
Frank D. Boren 

Carpinteria 
Gus A. Owen 

Dana Point 
Douglas B. McGcoghegan 

Colu~a 

PETE WILSON 
Gow:n10r 

STATE OF CALiFORNIA 

Fish and Game Commission 
August 26, 1993 

Mr. Rodolphe Streichenberger 
Marine Forests Society 
Post Office Box 5843 
Balboa Island, CA 92662 

Dear Mr. Streichenberger: 

ROBERT R. TREANOR 
EXECUTIVE DIRECTOR 

14/6 Ninth Street 
Box 944209 

Sacramtnto. CA 94244-2090 
(916i 653-4899 

The Commission, at its August 5, 1993 meeting in Crescent City, 
approved your request for Marine Forests Society to amend 
Aquaculture Lease No. M-738-03, off Balboa Pier, to include the 
tire mussel ribbon technique, subject to the terms and conditions 
recommended by the Department and approved by the Commission. 
The Commission's approval was contingent upon your securing a 

• 

bond for the clean-up requirement as well as development of an 
environmental document concerning your proposed project which the • 
Commission could then certify as addressing the environmental 
impacts of your project. 

It is my understanding that the Department has already provided a 
copy of a draft environmental document, an environmental 
checklist, as well as the California Environmental Quality Act 
guidelines. If you have any questions concerning this matter, 
please feel free to contact me or Mr. Rob Collins, Marine 
Resources Division, Department of Fish and Game, at the above 
address. Mr. Collins' telephone number is (916)653-4669. 

Sincerely, 

~ 
Robert R. Treanor 
Executive Director 

cc: Deputy Director Petrovich 
Marine Resources Division 
Region 5 
Ms. Susan Hansch, CA Coastal Commission 
Mr. Cy Oggins, CA Coastal Commission 
Mr. Eric Stein, u. s. Army Corps of Engineers 
Bob Hulbrock, Aquaculture Coordinator 

Not printed at State expense 
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CITY OF NEWPORT BEACH 
P.O. BOX 1768. NEWPORT BEACH, CA 92658~8915 

June 18, 1996 

Marine Forests Society 
Attn: Mr. Rudolphe Streichenberger 
P. 0. Box 5843 
Balboa Island, CA 92662 

Re: Endorsement of Aquaculture Research Project 

Dear Mr. Streichenberger: 

On February 23, 1987, the then Marine Director, Dave Harshburger presented a 
request to the City Council of the City of Newport Beach for an end.orsement of 
an Aquaculture Research Project by Marine Forest Society for an Aquaculture 
lease site, approximately 375 yards southwesterly from the end of the Newport 
pier. The main purpose of the lease was to conduct experiments to determine if 
bio-structuring may be utilized as a method to restore kelp beds, cultivate 
shellfish and mitigate the loss of marine habitat. The City Council authorized the 
Marine Director to send a letter to the State Fish and Game Commission, 
endorsing the aquacultural research project as proposed. 

On March 27,1995, Newport Beach City Council adopted a Negative Declaration 
and approved a Harbor Permit Application for the Construction of Tire Reef 
Demonstration project by the Marine Forest Society to determine the feasibility 
of using scrap tires to create artificial reefs. 

Both of these actions remain in effect as originally approved. 

Sincerely, 

~~~ 
Tony Me!um 
Deputy Chief Marine Division 

TM/la EXHIBIT NO. 8 ,..~r 

VI 

c.,cc.. w oo-L.D -o2. 

3 300 Newport Boulevard, Newport Beach 2& ri LIB 



EXCERPT OF 1HE MINUTES OF 1HE CITY COUNCIL 
CITY OF NEWPORT BEACH 

MARCH27,1995 

The meeting was called to order at 7:00 p.m. with all Council Members present 

PUBLIC HEARINGS: 

ATTACHMENT 2 

21. Mayor Hedges opened the public hearing regarding request to consider the HARBOR PERMIT 
APPLICATION OF MARINE FORESTS SOCIETY. 

The City Clerk advised that after the agenda was printed, four letters were received regarding the 
proposed application from the following: Robert Clarke, Newport Beach. California Coastal Commission. 
Russ Izor, Torrance, and Maryland Department of National Resources. 

The Report from the Marine Depanment was summarized by Tony Melum, Acting Marine Director. 

The following persons addressed the Council in support of the proposed project: 

Richard A Higbie, 108 33rd Street, representing the Applicant 
David Kulcinski, P.O. Box 314, Santa Ana 
Bob Clarke, 215 Tustin Avenue 
Sid Soffer, 900 Arbor Street, Costa Mesa 
Greg Schwenk, Member, Environmental Quality Committee 
Bob Boston. 58 Beacon Bay 

Hearing no others wishing to address the Council, the public hearing was closed. 

Motion was made by Mayor Pro Tem Debay to adopt the Negative Dechuation and approve the Harbor 
Pennit Application for the Marine Forests Society Tire Reef Demonstration Project, subject to the findings 
and conditions contained in Exlubit A. with the following two additional Conditions of Approval: 

I) Permittee sball agree in writing to defend, indemnify and hold hannless the City and its officers, 
employees and agentS with respect to any claim. cause of action. damage or injury that arises out of, or is 
in anyway related to the project, and 

2) Permittee shalt agree in writing, to grant City the right to remove some or all of the project upon a 
determination by the City Council that there is substantial evidenc:c the project is having a significant 
adverse impact on water quality, public safety, marine organisms or beach erosion. 

It was indicated by Mr. Higbie that they had no objections to the above two conditions. 

There being no further comments, the motion was voted on and unanimously carried. 

WANDA E, RAGGIO 
CITY CLERK 

EXHIBIT NO. B 
c.c.c..- 00 - C..\) 
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Board of Directors 
Roy Lay, Chairman 
Richard Higbie 
David Kulcinski 
Anthony Pereslete 
Dale Sarver 

.he Sl,eid>eobe'lle' 

President & Founder 
Rodolphe Streichenberger 

Honorary Directors 
Professor Wheeler J. North 
Honorable Bruce W. Sumner 

Employer 1.0. Number 
33-0204342 

Federal Tax Exemption 
Section 501 (C) (3) 

• ! 

' 

MARINE 
FORESTS 
SOCIETY 

Mr. Peter Douglas, CEO 
California Coastal Commission 
45 Fremont, Suite 2000 
San Francisco, CA 941 05-2219 

Subject: MARINE HABITATS 

Dear Mr. Douglas 

Please find enclosed a graph of the innovative marine habitat "Muss e I 
Reef" which we specially conceived for the restoration and enhancement of 
California marine resources. 

Our ten-year research was conducted to find this new technology, after the flaws 
of the "Quarry Rock" technology (elaborated by the staff of the California 
Department of Fish and Game [CDFG]) became evident. 

With the "Mussel Reef" technology we found a way to create marine 
habitats which can be ( 1) highly productive, (2) financially 
sustainable, and (3) job promoting. We think such a technology is 
precisely what has been missing in California for the protection 
and enhancement of marine resources. 

Unfortunately, the "Mussel Reef" development was ~"permitted" despite 
considerable support, notably from the Community and City Council of Newport 
Beach. We deplore that the governmental opposition always comes from the CDFG 
and CCC's staff members who have been active in elaborating and recommending 
the infeasible "Quarry Rock" technique (e.g. the CCC's failing recommendation 
to SONG). 

We ask the CEO of the California .Coastal Commission to end the abuse of its staff's 
power imposing the use of an infeasible technjgye of governmental fabrication at 
the expense of other more valuable techniques. We do not want each of our 
applications for a "Mussel Reef" permit to be arbitrarily declared "incomplete" 
and rejected. 

A few mistaken members of the California State's bureaucracy should not prevent 
a ..sQU!ld. technology to be used for building a great number of marine habitats 
benefiting the California coastal waters and people. 

Sincerely, 

n.( -
Rodolphe Streichenberger, President 

encl.: 2 

EXHIBIT NO. B : 
ccc.- oo -c:.D-c2._ 
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cc: Coastal Commissioners 
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R i c h a r d A. H i g b i' e~ A t t o· r n e y · a t I.: a w 
333 M:1rine Avenue, P.O. Box 328, Balboa Island, CA 92661 

August 28, 1996 

California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2218 

Pbone(714)6~7670 Fax 

/:.: 
I I t .. 
'· . 

Re: Coastal Development Permit Aanlicarion E-95-05 (Marine Forests SoderyL· 
Coastal Act Violation File Na,· V-7-93-001 

Dear Sirs: 

The staff appears to be determined to discourage the Marine Forest Society's experiment and 
any similar acquaculture effon ever to be made. These experiments are encouraged in all other 
civilized countries. Growing under water is a renewable resource, replaces lost wet lands, and 
provides food without any liability to the environment. 

• 

• 

No open space is lost, no access is in issue, and the experiment is invisible to the world. Your • 
demands are a systematic effon to make any development of this kind totally impossible for anyone . 
but the state. Unless there is a complaint which anyone could articulate during the ten years of its 
existence, the application should be considered complete. The unfilled City requirements 
mentioned in paragraph 3 of your August 26, 1996 letter were for a second and larger development 
which has not been applied for and had to be abandoned because of the demands of the commission 
staff. The amended description recently submitted was all that was requested at our last meeting. 
All abandoned experiments have now been removed or continue to be closely monitored. 

Further amending of the application would be repetitive of what has alre:uiy been submitted 
and it appears excessive for a diminimus type of experimental project. Please submit our 
application "as is" or consider this another application for an appeal to the commission. 

Very truly yours, 

~!2vJ''-J../1--?( 

Richard A. Higbie 

RAH/lfm 

cc: Rodolphe Streichenberger EXHIBIT NO. B 
c.cc -oo-c.D-
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MARINE 
FORESTS 
SOCIETY 

TO THE CALIFORNIA COASTAL COMMISSION' S 
C.E.O. PETER DOUGLAS 

RE: Permit Application E-95-5. 
Denial Recommendation of an Experimental Site. 
The Newport Beach Mussel Habitat. 

Mr. Douglas, 

November 26, 1996 

We acknowledge with sadness that you recommended to the Coastal 
Commissioners to not permit the continuation of our research at the 
Experimental Site offshore from Newport Beach, California. 

Also, we conclude that our project has not been analysed by your staff in 
an objective manner. One illustration of their misrepresentation is how 
the original project's description " .... the creation of marine habitats by the 
means of seaweed and shellfish aquaculture." has been changed by 
your staff into a derogatory description " ... to place used automobile tires, 
plastic jugs, PVC pipes, plastic mesh, netting, nylon rope, styrofoam, and 
a variety of other, man-made materials in the ocean for conducting 
artificial, marine habitat research .. :n. By rewriting the original description 
registered in the August 03, 1 996 official Permit Application E-95-5 your 
staff fabricated a repulsive description. and publicized it on November 
11.1996 in a letter to the Coastal Commissioners and thirty five (35) other 
interested parties. In your staff's repulsive description of our work one 
cannot fihd anymore our original and noble purpose to grow seaweed 
and mussels to shelter and feed marine life. Among many other 
misrepresentations. the above-mentioned one ilfustrates the wrongdoing 
of your staff. 

We respectfully ask for a second analysis of Permit Application E-95-5. 

What is truly at stake is the existence of the 

uMussel Marine Habitat Prototype" 

which represents an innovative concept providing marine habitats with 
both environmental and economical sustainability, and which shows a 
unique plankton-based method to restore our marine resources in 
California, and in the world. 

1 • 
, ~ I •' ·I ' '' ,~ • 



CCC staff awareness of the MFS development 

Several years before the June 4, 1993 After-the-Fact Permit Application by 
the MFS the Commission and staff were aware of the MFS development 
through: 

a) articles in L.A. Times, Register, Daily Pilot newspapers in 1 987, 1988, 
1989, 1990, 1991' 1992, 1993 ..• , 

b) public hearings and publications of the Fish and Game Commission which 
permitted the MFS development in January 9, 1987, March 6, 1987, March 4, 
1988, October 7, 1 988, February 4, 1993, April 1, 1993, and following after 
June 1993. 

c) communication at the November 3, 1991 workshop attended by the 
Commission's Deputy Director Susan Hansch. 

D) letter from the honorable Tom Mays to the Coastal Commissionners and 
CEO Peter Douglas in June 1 2, 1 991 . 

EXHIBIT NO. 8 
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TOM MAYS 
ASScMSL YMAN FIFTY -EIGHTH DISTRICT 

REPUBLICAN CAUCUS SECRETARY 

July 12, 1991 

Mr. Thomas Gwyn, Chairman 
Members of th~ California Coastal Commission 
45 Fremont St!·~et, Suite 2000 
San Francisr;·.,. california 94105-2219 

Re: Item 4-Cnnditional compliance and further conditioning of 
Permit Number 183-73 (Southern California Edison 
Compar•y-:> 1n Onofre Nuclear Generating station (SONGS), 
San :'1i·"'J·:.l county) 

Dear Mr. Gwyn: 

I would lib~ to address Item 4 on the July 16 Coastal 
Corrunission ,.,~.~ 1,.~,! regarding Staff's Reconunenda tion to order 
southern •.:a ". :· rnia Edison Company to create a 300-acre 
artificial :.PP · cJ support kelp and other marine life. 

A local non ·pr-ofit corporation, Marine Forests Society, Inc., 
has develo;,.>f!• t ;;: way to create marine forests which I believe 
would prov :.·jc. ·r excellent alternative to concrete reefs which 
have been us"~': : r the past. The Marine Forests Society has been 
involved over · ·~· pa.st four years with a pilot program located on 
a 1 a-acre s ~ · ·· off Newport Beach which was leased from the 
California F ~-:- !· .·. ·:d Game Department. 

As a formet manager of McDonnell Douglas Space Systems 
Company in n. · .. ;.ngton Beach, I first became familiar with this 
project wher, "':II: : ,,yees from our company volunteered to help plant 
and main ta.! i~ · ·iJP. red kelp forest. As I understand it, the 
process inw-. 'J'~~ implantation of singular anchors or 
"biostructurP~" : 1 the sandy bottom. Each of these anchors 
serves as a ~~· .s ~or attachment of kelp and other sea life. 

According · J ~he Marine Forests Society, their process would 
relieve the !-': j ':' ~t of many of the potential problems associated 

• 
with concn~tr "!·, ·· s including the sinking of rocks, displacement 
of sand an··! I• : eline, avoidance of predator sea urchins and 
adherence pr •: 1. ·~i·.:;. In addition, this procedure is estimated to 
cost one~thir·• one-fourth less than the $30 ~illion price tag a 
associated wi.r.:: \ •:oncrete reef of this magnitude. EXHIBITN°·v 
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Mr. Thomas Gwyn 
July 12, 1991 
Page 2 

The New~;ort Beach project appears to clearly demonstrate the 
stability t)f t~e substrates and an increase in marine life. I 
believe that t-he method presented by Marine Forests Society, Inc:-~~- .. 
deserves to be seriously studied by the Coastal Coriutii.ss1.oi1 as a 
viable al te1·~:a t.:.11e to the proposed concrete artificial reef. 

. . .......... - ·-
Thank you for your consideration of this important project 

which affect~ Coastal Orange County. This new concept could 
effectively '7reate thriving marine forests both here and along 
many other parts of California's coast. 

Sincerely, 

0:~!:"1' 
cc: Peter Dcmglas, Executive Director, Coastal Conunission 

~Shelley M. Liberto, Marine Forests Society, Inc. 
Robert~- Grove, Southern California Edison company 

TM:k.b 
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THE DECEPTIVE STATEMENTS 
OF THE COMMISSION'S STAFF 

The Commission's staff various recommendations to deny a permit to the Marine 
Forests Society (MFS)'s project are entirely built on false statements, 
counterfeited citations, mutilated quotations, idiotic reasoning, and lies. 
The whole of the repetitious false statements show an intentional deception to cause 
the loss of the MFS 's research program and experimental prototype. The 
Commission's staff recommendations constitute a fraud. 

Here below are quotations (in red) of some of the deceptive and malicious statements 
written and largely publicized by the Commission's staff. 

1. Staff's unawareness of the development: "The Commission staff became 
aware of the unpermitted activity on June 7. 1993 during the review of a separate COP 
application filed by the MFS". (June 20, 86) 
UNTRUE. [several years before 1993 the Commission was aware of the 
development through articles in L.A.Times, Register, Daily Pilot newspapers in 1987, 
1988, 1989, 1990, 1991, 1992. 1993 ... , communication at the November 3, 1991 
workshop attended by the Commission's Deputy Director Susan Hansch, letter to the 
Coastal Commissionners and CEO Peter Douglas in June 12, 1991 .... } . 

2.a. False project descriptions: Exemple #1: "~ application of Marine Forests 
Society to place used automobile tires. plastic jugs, PVC pipe, plastic mesh, nylon 
rope, styrofoam, and variety of other, man-made materials in the ocean for conducting 
artificial, marine habitat research on 10 acre. subtidal site offshore Newport Beach, 
Orange County~" (November 1996). 
MALICIOUS. 
(Descriptions of the MFS's project by the Commission's staff have always been 
deceptive and derogatory. Not one of their various descriptions has ever mentioned 
the unique and most significant feature of the project which is the mussel development 
and its aquaculture. However, the MFS official COP Application E-95-5 registered in 
August 03, 1998 said: "Project Description: Experimental site for the creation of marine 
habitats by means of seaweed and shellfish aquaculture"). 

2.b. False project descriptions: Exemple #2: 
"2.1.4. Project Description 
"2. 1.4.1 Purpose 

The MFS describes the purpose of its project as an attempt to demonstrate the 
technical feasibility and financial profitability of creating large-scale. artificial marine 
habitats with used tires and other, man-made materials, stating: 

"[t]ires are a maJor component of solid waste generated through the world with some 
28.500.000 used tires produced annually in California. Tire disposal is a major solid 
waste problem. The MFS proJect is intended to show how miscellaneous discarded 
matenals and scrap tires can be formed mto a productive reef. If the project is an 
econom1c success and technical success. the MFS has proposed that large portions 
ot Cai1forma s sandy bottoms may be used to create r1abitats composed of waste tires·· 



., 

The MFS specifies that tires while it is conducting aquacultural research. the project 
does not include the harvest of any aquacultural product for human consumption. • 
However. the MFS permit application states that recreational divers may collect 
shellfish from the project Site". {October 24. 1996) 
COUNTERFEITED. 
(The Commission's staff has counterfeited the MFS description for Application E-95-5 

by assembling together and/or putting between quotation marks, separate sentences 
taken out of separate pages from a March 13,1995 "Negative Declaration" that the City 
of Newport Beach had made for a different MFS project in a different location and 
which has been abandonned. 
The citation between quotations marks is a make up. It does not belong to the MFS's 
August 3, 1995 Permit Application E-95-5 neither do other parts in the statement. The 
true project's description as written in E-95-5 Application (page 3, in bold character) is 
as follows: "The development Is an experimental site for the creation of 
marine habitats by means of seaweed and shellfish aquaculture". 
The Commission staff's project description was made in imitation of the genuine MFS 
description with intention to denigrate and to deceive. 

3 .a. Newport Beach contaminated waters; " The project is sited in an area of 
degraded water quality ....... By attracting and congregating fish in this area. the MFS 
development increases the risk that recreational anglers may catch and consume fish 
contaminated with E. coli and other pathogens associated with the sewage outfall." 
October 24, 1996) 
IDIOTIC. • 
{The Newport Beach area is a welknown authorized place for fishing. The Bay is a 
natural fish habitat. Pilings, docks, piers and jetties attract fish. The MFS tiny 
development is not the cause of the attraction of fish in the Newport Beach waters. 
Moreover, water quality data from the O.C. Environmental Health Office (Ph: 714 667 
3600) exist. These data show that at the Balboa pier (water sampling station # 215 
near MFS site) the water bacteria level is in compliance with the "water contact {for 
swimmers) and shellfish standard" outside of rainfall events, a proof of the no~impact of 
the 6 mile-distant sewage outfall. 

3.b. Newport Beach contaminated waters: '7he MFS project site lies ... .in an 
area in which mariculture of shellfish is prohibited due to high concentrations of E. coli 
bacteria and other contaminants" (October 24, 1996). 
UNTRUE. 
(In the MFS site area, the mariculture of shellfish is limited but not prohibited. For 
example, The MFS is allowed to cultivate and sell mussel seeds, scallops, and 
abalones. The California Coastal Commissioners do not believe that the Newport 
Beach waters are degraded since they are granting a permit to United Anglers for the 
mariculture of Sea Bass). 

4. Department of Health Services (CDHS): " ..... the CDHS has stated that it 
could not issue a Shellfish Growing Area certificate for the project site under any 
conditions". (March 21. 1997). 
UNTRUE. 
(The Commission's staff has misinterprated the CDHS's referenced statement found in 
a June 22, 1995 CDHS letter to MFS. Actually, the Department of Health Services is 
studying the conditions in which they could or could not issue a Shellfish Growing 
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Area certificate for the MFS's project area. The result of this study will be known before 
the end of April 1997 (DHS. Don Gomsi Ph: 510 540 3600). 

5. The aquaculture project: ;the project constitutes "fill" within the meaning of 
Coastal Act section 30108.2. (a) The diking. filing. or dredging of open waters ......... . 

section 17 defines ··Aquaculture" in the following manner: 
"Aquaculture" means that form of agriculture devoted to the propagation, cultivation. 
maintenance, and harvesting of aquatic plants and animals .... {Emphasis added). 
The MFS project does not therefore qualify as aquaculture under section 17. ... 

Accordingly. the purpose of the MFS project qualities as an allowable fill under 
Coastal act section 30233 {a) (8). 
Therefore . . . . . . The MFS project is allowable only if there are no feasible less 
environmentally damaging alternatives..... (March 21, 1997) 

IDIOTIC REASONING. 
(The MFS project is not a "fill". It is an aguaculture research project which, even 
without the "Sellfish Growing Certificate", is allowed by the DHS to cultivate and sell 
mussel seeds, scallops, abalone, fish etc .... (DHS. Ph: 510 540 3600). Falsely, the 
Commission's staff allege the project's aquaculture~non-qualification in order to 
impose a classification of the project as "fill" and to enforce the alternatives of using 
quarry rock or concrete blocks of supposedly less damaging effects .... in spite of the 
tact that the 10 year-old MFS project has never shown any damaging effect and 
consequently does not need this alternative. 

6. Alternative feasibilltles: " ... alternatives that meet the objectives of the Marine 
Forests Soeiety project currently exist." ( October 24, 1996). 
UNTRUE. 
(no alternatives to a "mussel habitat & aquaculture" research project currently exist. 
The MFS project is unique in the world. The quarry rock or concrete block alternative 
do not meet the objectiyes of the MFS. 

7. Recommended quarry rock and concrete blocks: '"the Commission has 
granted numerous approvals for artificial reef projects using materials that do not 
contain toxic substances'. (March, 1997). 
UNTRUE. 
(the Commission has effectively granted numerous approvals for the use of quarry 
rock and concrete blocks .... which do contain potentially toxic substances such as 
wrought metals, calcium oxide, arsenate, etc. For using only 1 ,500 tires, the 
scrupulous MFS has made a long inquiry to prove the non toxicity of its material in a 
marine environment. On the other hand, the Department of Fish and Game which has 
submerged in the California sea 250,000 used tires, and hundreds of thousand tons of 
quarry rock and concrete blocks have not researched the potential toxicity of these 
materials. Surprisingly, the Commission's staff ignore this neglect). 

8. Comparison of different materials and techniques: In repetitious lengthy 
statements the Commission's staff compare the MFS materials and techniques with 
other different materials and techniques which are said to have failed elsewhere in 
past experiments. As a rule, one should not compare what is not comparable. The 



MFS's innovative ways are unique. This is specially true for the inventive (patented) 
processes in which the MFS use tire and tube substrates. The wrong comparisons are • 
obviously an intentional deception by the Commission's staff. 
MALICIOUS. 

9. Tire potential toxicity, Maryland policy, and Dr. Hartwell: "Mr. Hartwell 's 
opinion is qualified with the statement that "the (Maryland) fisheries Division will not 
use scrap tires in Chesapeake Bay until more information on potential secondary 
effects is available". (June 20. 1996) 
DISHONEST 
(the statement makes believe that the use of scrap tires in the sea is not yet allowed in 
Maryland, which is false. In fact, the policy of the Maryland Fishery Division has been 
to delay a decision for allowing the use of tires in the shallow and closed waters of 
Chesapeake Bay .... but to allow it in open sea. The latter applies to the MFS which 
works in open sea. In the referenced citation the Commission's staff left off an 
essential information by Dr. Hartwell: "scrap tires are deployed on the ocean side of 
the Delmarva peninsula however"). 

1 0. Toxic substance release: " ... the tires used release toxic substances into the 
marine environment" (October 24. 1996). · 
UNTRUE. 
(all scientific studies have concluded that the tire leachate released during 
approximately 60 days into a marine environment is not toxic. Without any doubt, the 
1994 study of Ecotoxicologist Dr. Hartwell allows the conclusion that the Newport • 
Beach tires which have been submerged for 3-4 years release zero leachate into the 
marine environment. After a few weeks of immersion the tires have become inert). 

11 • Toxicity of tire leachate on animals or plants: " ... in the Maryland study, 
rainbow trout are killed (by tire leachate) but flathead minnows and Daphnia are 
unaffected (March 21, 1997). 
DECEPTIVE 
[the Commission's staff did hide the reported fact that in the Maryland laboratory test 
(1) the tire leachate used was 660 times more concentrated than the tire leachate 
occurring in a fresh water open field, and (2) the same 660 times leachate 
concentration did not affect rainbow trout in water salinity of 25 ppt which is a salinity 
significantly below the sea salinity 34 ppt]. 

12. Potential bioaccumulatlon: "Toxic compounds released from the tires may 
accumulate in these organisms (fish), increasing the potential for toxins to be passed 
up the food chain". (October 24. 1996). 
UNTRUE. 
(with the MFS tires of Newport Beach, there is D.Q leachate release to cause an 
accumulation. Zero plus zero. makes zero). 

13. Substrates' stability: ·· ... none of the materials used in the project are dense 
enough to remain in positioned durmg strong winter storm". (March 21. 1997) 
" ::o:;t of the indentlfied matenals are not heavy enough to remain on. the ocean floor 
without bemg anchored ..... (june 20. 1996). 
UNTRUE. 
(It is a tact that in 10 years no winter storms have dislodged the substrates specially 
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invented for high sea develoment. All materials are anchored by rope or by sand. The 
sand-anchored tires have been given a U.S. Patent in December 6, 1994). 
1 4. Sediment transport: " .. The existing development is located within the littoral 
zone .... (June 20. 1996). 
UNTRUE. 
(The Nov. 7, 1996 letter of Coastal engineer Skelly reports that the development is not 
within the littoral Zone). 

15. Beach erosion: ·The existing MFS development has likely contributed to and 
exacerbated the existing beach erosion in the project area" (October24, 1996). 
MALICIOUS. 
("This is absolutely wrong" wrote and underlined Coastal engineer Skelly in a 
November 7, 1996 protest letter). 

16. California Regional Water Quality Control Board-Santa Ana Region 
(RWQCB): "The RCWCB staff does not recommend approval of the existing MFS 
development .... ". (March 1997). 
DECEPTIVE. 
(In a September 28, 1996 letter to the Commission's Deputy director Susan Hansch, 
RCWCB Environmental Program Manager Joanne Schneider wrote: "We wish to 
clarify that while we cannot support the placement of additional tire·ribbons at the 
experimental site, we do not suggest the removal of the tire-ribbons already in place.". 
This seems quite an approval of the existing development) . 

17. Other Agencies: In recommending the denial of a permit for Application E-95-5 
the Commission's staff repeatedly quoted adverse comments made by other agencies. 
These adverse comments did not apply to Application E·95-5 but to a larger project 
which was abandonned. The existing small experimental project would have received 
more positive comments. For example, the RWQCB agency has opposed the big 
project but did not oppose the small project. Other agencies could have acted similarly 
if the small project had been presented to them. A small experimental project is more 
easily approved than a full scale development. 
MALICIOUS. 

18. Nautilus Farms Inc.: Said to be a "MFS Related Project". "The Nautilus Farms 
Tire Reef project proposal consists of the construction of a scrap tire reef consisting of 
three million tires. (March 21, 1997). 
UNTRUE. 
(MFS was never involved in this project). 

1 9. Development prior Permit Application: '"The MFS knowingly chose not to 
pursue regulatory approval from the Coastal Commission" (March 21. 1997). 
UNTRUE. 
(The MFS President was advised by the CDFG aquaculture coordinator not to request 
a Coastal Development Permit because it only concerned an experiment which would 
not "modify water use in the coastal zone" accordingly to "California Coastal Act of 
1976, Questions and Answers, by California Coastal Commission:"). 

EXHIBIT NO. tJ w;{ 
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20.a. Limited Harbor Permit: "The scope of the harbor permit is limited to a 
specific project which does not include the subject develoment". (June 20, 1996). • 
UNTRUE. 
(On March 27, 1995, the City of Newport Beach Council granted a Harbor permit which 
does include the subject development as one of the two parcels authorized for 
development). 

20.b. Compliance with the Harbor Permit: ·The MFS has failed to .comply with 
the conditions of the City Harbor Permit which require both a financial security bond or 
letter of credit .... .) (March 21. 1997) · 
DECEPTIVE. 
(The conditions of the March 27 , 1995 Harbor Permit were written for the approval of 
the construction of a 30,000 tire demonstration marine habitat project funded by the 
California Integrated Waste Management Board (CIWMB). The CIWMB state program 
was cancelled and the 30,000 tire project was never realized. Actually, the City does 
not require from the MFS a financial security for the 1,500 tires placed before March 
27, 1997 with the authorization of the City Council.). 

21. The recommendations' basis: "Reference citations and in-depth analysis 
are included ..... .. (October 24, 1996. March 21, 1997). 
PREPOSTEROUS. 
(No comment) 
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UNACCEPTABLE RECOMMENDATIONS 
from 

the Commission's staff 

The various recommendations written by the Commission's staff for the Marine Forests 
Society's project could not possibly be accepted by the Commisioners themselves 
because of several violations of existing regulations. 

A. Violation of the Common Law. 

The staff's recommendations are fraudulent because of being "an intentional deception to 
cause the loss of a property" in this case, the loss of a research program and experimental 
prototype. 

8. Violation of the California Coastal Act of 1976. Art. 2.5, Section 30320 

The requirement of the law for "fundamental fairness" is contradicted by the false statements. 
counterfeited citations. mutilated quotations. idiotic reasoning. and lies contained in the 
recommendations written by the Commission's staff (see following pages). 

C. VIolation of the Coastal Commission Administrative Regulations 

Violation of Art. 6, Section 13057. "The executive director shall prepare and reproduce a 
summary of each application .. . .. The summary shall present a descriQtion of the significant 
features of the proposed development, using the applicant's words wherever 
appropriate". (underlining added). 

The most significant feature of the project, which is the mussel development, has always 
been hidden by the executive director. In the various summaries of the project by the 
executive director there is not a word about the "mussel habitat & aquaculture" feature which 
give the project all its originality and value. In a deceptive manner, the minor feature of the 
project, the use of a1 ,500 tire bottom substrate, is repetitively given first place. 

Violation of Art. 12, Section 13073. Staff Analysis. "If further evidence is taken or received 
by the executive director ....... all affected parties shall be given a reasonable opportunity to 
respond I1fiJ2r. to the deadline for preparation and mailing of the staff recommendation". 
(underlining added). 

The opportunity to answer to a much harmful "evidence" presented by the executive 
director has not been given to the MFS. A so-called "D.I.V.E.R.S. Club" has addressed to 
the executive director a petition for permit denial. This petition was hidden from the Marine 
Forests Society {MFS) during one year and a haff of weekly conversations between the 
staff and MFS. The "evidence" was only uncovered when receiving the Staff's mailing 10 
days before the scheduled hearing of November 13, 1996. Said petition (which was not 
made for the present application E·95-5) was given 8 pages in the staff recommendations. · 
It is a malicious petition organised with the state bureaucracy's support by an irresponsible 
dive club president To day this dive club has another president and a different opinion of 
the MFS's project . 

EXHIBIT NO. B 
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California Coastal Commission 
Mr. Peter Douglas, CEO 
45 Fremont St., Suite 2000 
San Francisco, Ca. 94105-2219 

January 7, 1997 

RE: Permit Application E-95·5. The staff reports. 

Mr. Douglas, 

This letter is a follow up to our November 26, 1996 letter which asked for 
a second analysis of Permit Application E-95-5. As solid reasons for our 
request we indicated some important errors your staff made in reporting 
on the project. The errors that we highlighted among others are: 

1 . The changing of our description of the project. 

2. The hiding of key acknowledgements by both experts, ecotoxicologist 
Hartwell and coastal engineer Skelly, that the project has no measurable 
adverse effects on the environment. 

These errors (1) and (2) are well substantiated in our 11.26.96 letter. 
And, these errors show how gravely your staff have violated the 
"principles of fundamental fairness" established by the California 
Coastal Act of 1976, Section 30320. · 

We ask you, Mr. Douglas, to agree with us that a second 
analysis is due in order that the Coastal Commissioners be 
objectively Informed. 

Afso, in our November 26, 1996 letter we requested a few months delay 
for the hearing by the Coastal Commissioners. We now see that we need 
a delay till April1997. We need this delay to present our project to more 
environmental and scientific authorities to enlarge understanding and 
support. 

We ask you to recognize that the delay for the hearing Is 
necessary to undo the damage done by the publicity that your 
staff gave to their faulty reports. 

Sincerely( 
\1 \ -

Rodotphe Streichenberger 
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California Coastal Commission 
Mr. Peter Douglas, CEO 
45 fremont St. , Suite 2000 
San Francisco, Ca 941 05-221 9 

February 5, 1997 

Re: REQUEST FOR FAIRNESS. 

Mr. Douglas, 

We have not yet received your answer to our Nov. 26, 96 and Jan. 07, 97 
requests for a second analysis of Permit Application E-95-5. 

We asked for the annulment of the report on our Permit Application 
because the report violates the "principles of fundamental fairness" 
established by the California Coastal Act of 1976, Section 30320. 

In a January 21, 1997 letter the CCC's Deputy Director, Susan M. 
Hansch, has ignored our request. Ms. Hansch misinterpreted the letters 
addressed to you as if she believed that our claim was about submitting 
new information for eventual consideration. 

The deceptive report that your staff has made up in order to cause the 
loss of our marine habitat prototype must be rejected. Our demand for 
fairness is firm. It is the only choice we have to preserve a precious 
innovation for the betterment of coastal marine resources. 

We ask you Mr. Douglas, to recognize the misconduct of your staff, 
punish it, and correct it. 

Sincerely, . 
D . /. 

Aodolphe Streichenberger, President 
Marine Forests Society 

a m 
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February 20, 1997 

TO THE CALIFORNIA COASTAL COMMISSIONERS 

THE COASTAL PERMIT APPLICATION NO. E-95-5 
FOR 

THE NEWPORT BEACH MARINE HABIT AT PROTOTYPE 

Commissioners, 

In the October 24, 1996 report addressed to the California Coastal 
Commissioners and to thirty five influential parties, the Commission's 
staff have recommended the denial of Permit Application No. E-95-5 for 
the Marine Habitat Prototype of Newport Beach, California. 

The report is a fraud. 

Entirely built on false statements, distorted quotations, lies, and idiotic 
reasoning the report is an intentional deception to cause the loss of a 
research program and experimental prototype . 

. It seems that the report was made in order to destroy an innovative 
technique which breaks through the unsatisfactory (quarry rock) 
technique recommended by your staff, and making money for your staff. 

Our 11.26.96, 01.07.97, and 02.05.97 requests to the Commission's CEO 
Peter Douglas for an annulment of the false report were in vain. 

If allowed, that kind of abuse of power by a few state agents 
will make all private and public efforts for the conservation of 
marine resources in California doomed to fail. 

We firmly demand honesty on the part of the Commission's staff, out of 
respect for the "principles of fundamental fairness" established by the 
California Coastal Act of 1976, Section 30320. 

Sincerely, 

~~·~({ 
Rodolphe Streichenberger. President 
Marine Forests Society 

I • 
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\ ~ 1-~ .Ill,;~, A6dolphe Streichenberger 
~ \J'u-· / 
~ M ne Forests Society 

.0. Box 5843 
Balboa Island. Ca 92662. USA 
Phone. USA 714 721 900 
Fax: USA 714 721 9509 
E: usmfs@ marinehabitat.org 
URL: http://www.marinehabitat.org 

Date:Sept. 05, 1997 

TO: Susan Hansch. ·Deputy Director 

California coastal Commission 
45 Fremont Suite 2000 
S. Francisco, Ca 94105-2219 
Phone: 415 904 52 48 
Fax: 415 904 5400 

- Pages including this cover: 1 

MESSAGE 
Mrs. Hansch 

Your "Adopted Findings" report of the Aprtr 9, 1997 Commission Meeting 

The report is wrong because (1) it reports exclusively the before-meeting findings of your 
staff. (2) it does not report all the decisions of the Commissioners, and (3) it does not 
report the findings of fact and reasoning supporting the decision of the Commissioners. 

So. the report violates Art. 13096 of the Commmission Administrative Rules. 

The argument of your staff member, Mr. Kern, is that the action taken {permit denial) is 
deemed to have been taken on the basis of the reasons set forth in the staff 
recommendation. This argument is false. Indeed. Art. 13092 of the Commission 
Administrative Rules says as the above ... only .... if the action is "consistent with the staff 
recommendation " and it is not the case. Commissioners did nQl deny the permit in 
consistence with the staff recommendation which was " on the grounds that feasible 
alternatives and mitigation measures are available ...... " (page 5, 1. 0 of the March 21 . 
1997 staff recommendation}. In the registered tape of the meeting is the proof that 
Commissioners denied the permit for other reasons which are certainely not their will to 
adopt the staff recommended alternatives of quarry rocks and ruble. 

In brief. the report violates· both Articles 13092 and 13096 of the Commission 
Administrative Rules. 

Moreover, the report contains two documents that we can prove deceptive. These 
documents are (1) the O.I.V.E.R.S April 19, 1995 Petition fabricated by Kim Wood. and 

• {2) the Susan Hansch April 4, 1997 MEMORANDUM. 

Please Mrs Hansch. discuss this matter with CEO Peter Douglas and call me after your 
discussion. as you promised it to me. 

I want to solve this serious problem with you. 

!fJ I !J ti '· 0 !)_ , 



Board of Directors 
Roy Lay, Chairman 
Richard Higbie 
David Kulcinski 
Anthony Pereslete 
Dale Sarver 
Rodolphe Streichenberger 

President & Founder 
Rodoiphe Streichenberger 

Honorary Directors 
Professor Wheeler J. North 
Honorable Bruce W. Sumner 

Employer I.D. Number 
33-0204342 

Federal Tax Exemption 
Section 501 (C) (3) 

MARINE 
FORESTS 
SOCIETY 

Rusty Areiras. Chairman 
California Coastal Commission 
45 fremont Street, Suite 2000. San Francisco, Ca 94105-2219 

June 23. 1998 

Mr. Chairman, 

High Marine Habitats- MARINE FORESTS COP (Application No. E-95-5). 

On April 9. 1997, the California Coastal Commission directed the Executive Director Peter 
Douglas to organize a workshop on the Marine Forests Society's new concept of planting 
seaweed and shellfish for the replacement of lost marine habitats. 

Surprisingly. your staff did not mention the Commission's decision in its report of the April 
9. 1997 Public Hearing, as it should have been. 

Also. the Executive Director Peter Douglas did not organize the workshop, as it was 
ordered. 

Eight years ago your staff began to refuse to consider our proposed alternative to the use 
of the quarry rock of Catalina Island for the restoration of the S. Onofre Kelp Bed. And 
one year has passed since the Commission in vain ordered a workshop to evaluate the 
environmental, technical. and economical advantages of our High Marine Habitats (HMHs) 
vs quarry rock •. 

If today the most promising innovation for the restoration of coastal 
marine resources Is not applied In California, It Is because of the 
California Coastal Commission's Executive Director Peter Douglas and his 
staff. 

We are respectfully requesting a fair consideration of our proposed alternative, which is a 
legal and moral obligation yet to be fulfilled. 

sincerei. 

n- . 
Rodolphe Streichenberger, President 

• Since 1987, the concept and techniques of high marine habitats (HMHs) made of 
seaweed and shellfish have been amply presented to the Scientific Community, the 
California State Agencies. and the Public. The California Coastal Commission is the only 
governmental aaency opoosing the grant of a Coastal Development Permit (COP) to the 
Marine Forests Society's experimental site. in Newport Beach. Ca. 

CC: California Coastal Commissioners. 
California Coastal Commission. Executive Director Peter Douglas. 
California State Lands Agency, Mary Griggs. 
South California Edison. Bob Grove 
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FORESTS 
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Ms Sara Wan, Chairwoman 
Galifomia Coastal Commission 

Chairwoman Sara Wan, 

July 29, 1999 

On April 9,1997 the California Coastal Commission (CCC) directed its Executive Director. Peter 
Douglas. to hold a workshop on the Marine Forests project. More than two years later the 
decision of the Commissioners has not been executed. 

In the attached letter to the CCC's Deputy Director. Susan Hansch, I explain how the non­
execution of the Marine Forests workshop was her omission. 

Today. the project of the Marine Forests Society (MFS) remains unpermitted and the 
Commissioners do not have the findings of a workshop which could have lead to the granting of 
the MFS permit. 

In a second attached letter to Ms. Hansch, I suggest the conditions under which the MFS 
workshop could be organized and satisfactorily completed. I hope the Commission will find these 
conditions sound. 

I expect that the California Coastal Commissioners will soon recognize the reality of the very 
serious wrongdoings by their employees. as follows: 

For many years the CCC's staff has sabotaged the MFS permit application; then 
they have sabotaged the MFS workshop whose purpose was to show that the 
permit could be granted. 

The sabotage of the MFS project by the CCC's staff is a scheme to prevent the 
development of the new MFS technique which Is able to successfully compete 
with the CCC's projects of rock-made artificial reefs. 

Rock-made artificial reefs are environmentally and economically counter­
productive. The CCC's staff Is using this defective technique to extort 
mitigation contracts from the Edison Company. 

The Initial cause of the present wrongdoings by the CCC's employees Is the 
policy of the CCC Executive Director, Peter Douglas, who mistakenly extended 
the regulatory function of the California Coastal Commission to the business of 
environmental mitigation. 

We respectfully ask the California Coastal Commissioners for terminating an ill-conceived policy 
which leads to environmental failure, state agents misconduct, and violation of the law . 

Sincerely, 

fvOdJ;{ ~l--­
Rcdo~Str~belger 
President. Marine Forests Society 

Encl.: 2 Documents 
CC: Ms. Susan Hansch. Dr. John Dixon 



MARINE FORESTS SOCIETY 
To 

CAUFORNIA COASTAL COMMISSION 

August 11 , 1999 

COPY for Executive Director Peter Dougla1:. 

WILL YOU CONTINUE ? 

Commissioners, 

On April 9, 1997, you ordered the Executive Director of your Commission to organize a 
workshop with the Marine Forests Society in order to study and evaluate the merits of the 
research, experimentation, and development of our Society. 

Today, August 1 1, 1999, your staff held a short Marine Forests Workshop without the 
participation of the Marine Foresters. Your staff has assembled and presented to you a written 
and visual documentation that we wish would have been different. The study and debate that we 
requested in 1997 did not occur. 

Hopefully, we shall continue with success our research and experiments for the development of 
new ideas and techniques for the replacement of lost marine habitats . . 

• 

Also, we shall continue to express our criticism of the present policy which for years has 
prohibited the people of California to act together to restore or replace lost marine habitats. • 

Hopefully, the California Coastal Commission will not continue to 

monopolize the marine mitigation business 
extort contracts from the industry 

design mitigation measures 

impose the construction of artificial reefs 
prohibit alternatives to artificial reefs 

unpermit the research of the Marine Forests Society 
permit S.C. Edison to not-mitigate for damaging the environment 

We would like to see the California Coastal Commission change its policy for the restoration of 
lost marine habitats, in the in-terest of all. 

Respectfully, 

Rodolphe Streichenberger 

www .marinehabitat.org 
P.O. Box 5843 Balboa Island, California 92662 · 

Tel. 949 721 9006 • 
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October 14, 1999 

Chairwoman Sara Wan, 

{tj,~J' 
v 

.... ' 

Following my letter of July 29, 1999 and the Workshop that was held in Los 
Angeles on August 11, 1999 which you chaired, you advised the Executive 
Director, Peter Douglas, to have our experimental marine structures offshore 
from Newport Beach removed from the water. 

I am convinced that your judgment was adversely influenced by false information. 

It is the "Quarry Rock Lobby", namely your employee Susan Hansch and the 
employee of the Department of Fish and Game Dennis Bedford who are responsible 
for the false information. For years, these governmental agents conspired 
against the Marine Forests' experimental program, because it competes with 
their own quarry rock program. 

In consideration of the present unacceptable situation 
respectfully ask the Coastal Commissioners to decide on (l) an 
investigation of the alleged conspiracy headed by Susan Hansch and 
Dennis Bedford and (2) a public hearing of the Marine Forests 
Society and its experimental work offshore from Newport Beach. 

I am sure that the California Coastal Commissioners and public want to know the 
truth about the harmful conduct of a few governmental agents and about our 
beneficial research for the creation of new marine habitats. 

Sincerely, 

Rodolphe Streichenberger 

CC: Coastal Commissioners 
Executive Director Peter Douglas EXHIBIT NO. 
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