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CLAIM OF VESTED RIGHTS
STAFF REPORT AND RECOMMENDATION

CLAIM NO.: : 3-99-048-VRC

CLAIMANT: - CHARLES PRATT, Owner
: William Walter, Attorney

" PROJECT LOCATION: South side of Rodman Drive, adjacent to Montana de Oro
. State Park, Los Osos, San Luis Obispo County

DEVELOPMENT CLAIMED: All off—site improvements (roads, utilities, drainage and
' - erosion facilities) for Unit Il of Tract 308 for 152 lots.

Recordation of Final Map for the 81 acre site that
includes 152 lots ranging in size from 10,000 sq. ft. to
28,750 sq. ft.;

or as an alternative to the above;

The right to complete and record Tract 1873, a 124 acre
site composed of Tract 308,-Unit | and an additional,
adjacent 43 acre-parcel to be subdivided into 45 lots
ranging in size from 20,000 sq.ft. to 73,740 sq.ft., 3 open
space parcels totaling 88 acres, and including all
subdivision improvements (roads, utilities and graded
building pads).
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3-99-048-VRC CHARLES PRATT Page 2

FILE DOCUMENTS: Vested Right Claim VR-3-99048 which includes two
volumes of written materials (approximately 1000 pages )
and applicants exhibits 1 through 18 of oversize maps
and plans, supplementary materials received December
15, 1999, Application 128-02 (Claim of Vested Right for
Tract 308, Unit |, APN 74-022-31, 74-022-32, received
May 13, 1977 , South Coast Regional Coastal
Commission ), Coastal Development Permit Application
125-34, Coastal Development Permit Application 4-86-
48, Coastal Development Permit 4-87-337, San Luis
Obispo County files for Tract 308, Tract 1342 and Tract
1873, Appeal 3-SLO-98-087, South Coast Regional
Coastal Commission v. Charles Pratt Construction
Company ( 1982 ) 128 Cal. App. 3d at 830, A-3-SLO-98-
087 ( Appeal of Tract 1873 )

ACTION: Commission Hearing and Vote

STAFF RECOMMENDATION: Staff recommends that the Claim of Vested Rights for:
Tract 308, Unit Il or Tract 1873 be rejected. .

Motion No. 1:

“I move that the Commission determine that the Claim of Vested Rights for Tract 308,
Unit Il as described in 3-99-048-VRC is substantiated and the development described in
the claim does not require a Coastal Development Permit.”

Staff recommends a NO vote. Failure of the motion will result in a determination by the
Commission that the development described in the claim requires a Coastal
Development Permit and in the adoption of the resolution and findings set forth below.
The motion passes only by an affirmative vote of a majority of the Commissioners
present.

Resolution No. 1:

The Commission hereby determines that 3-99-048-VRC, Claim for Tract 308, Unit I, is
not substantiated and adopts the Findings set forth below.
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Page 3 CHARLES PRATT 3-99-048-VRC

Motion No. 2:

“I move that the Commission determine that the Claim of Vested Rights for Tract 1873
as described in 3-99-048-VRC is substantiated and the development described in the
claim does not require a Coastal Development Permit.”

Staff recommends a NO vote. Failure of the motion will result in a determination by the
Commission that the development described in the claim requires a Coastal
Development Permit and in the adoption of the resolution and findings set forth below.
The motion passes only by an affirmative vote of a majority of the Commissioners
present.

Resolution No. 2:

The Commission hereby determines that 3-99-048-VRC, Claim for Tract 1873, is not
substantiated and adopts the Findings set forth below.

Summary of Recommendation

Charles Pratt has submitted a Claim of Vested Rights for the subdivision of a 81 acre
parce! into152 residential lots ranging in size from 10,000 sq. ft. to 28,750 sq. ft. (Tract
308, Unit I, the completion of all road and utility improvements to serve the lots and the
recordation of the final map. In the altemative, the Claimant proposes that the
Commission acknowledge a Claim of Vested Rights for construction of all subdivision
improvements and recordation of a Final Map for Tract 1873. Tract 1873 is a proposed
45 lot subdivision of all of the land included in Tract 308, Unit Il plus an additional,
adjacent 43 acres. The sites for both Tract 308, Unit Il and Tract 1873 are located on a
hillside on the south side of Rodman Avenue next to Montana de Oro State Park in the
Los Osos area of San Luis Obispo County. (Please see Exhibit 1, Location Map )

Mr. Pratt’s claim regarding Tract 308, Unit Il is based on his assertions that, prior to
January 1, 1977, the effective date of Coastal Commission jurisdiction over the site, he
had valid county approvals for the work needed to satisfy the conditions attached to the
Tentative Map in order to file the Final Map for the subdivision and had completed
substantial work on subdivision improvements in reliance on the county permits. He
further asserts that he is entitled to a Claim of Vested Right for Unit Il of Tract 308
because a published appellate court decision which granted a partial vested right for the
completion of subdivision improvements for Unit | of Tract 308 ( South Central Coast
Regional Coastal Commission v. Charles Pratt Construction Company, (1982) 128 Cal.
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3-99-048-VRC CHARLES PRATT Page 4

App. 3d at 830) is also applicable to Unit 1. Finally, he asserts that a portion of the cost
of work exempted for subdivision improvements for Unit | in 1977 should be allocated to
Unit Il because some of the improvements would also serve Unit Il

Mr. Pratt’s claim regarding Tract 1873 is based the fact that part of Tract 1873 was once
Unit Il of Tract 308 and on dicta found in the Pratt case referenced above that the
claimant asserts commits the Commission “ to complete the subdivision provided it
comports with the land density requirements of the Coastal Act “ (Pratt infra at 848).
Tract 1873 was approved by the County of San Luis Obispo in 1997 and is the subject
of an appeal to the Commission (A-3- SLO- 98-087) which is scheduled for hearing on
the same agenda as this Claim of Vested Right.

In support of his claim, Mr. Pratt has submitted two volumes of written material,
numerous oversize maps and plans and the Pratt case cited above. A supplemental
packet of material was received in December 1999 in response to a staff request for
more specific information regarding the exact development claimed and supporting -
documentation. (Please see Exhibit 2, portion of submittal and staff letter )

Staff has reviewed the submittal as well as the files for the Vested Right Claim for Unit |
Tract 308, CDP Applications 125-34, 4-86-48, 4-87-337, the appeal of Tract 1873 and
the San Luis Obispo County Files for Tracts 308, 1342 and 1873. This analysis is
detailed in the following Findings and concludes that neither the claim for Tract 308,

~ Unit | nor that for Tract 1873 should be acknowledgaddsause of the following reasons:

1. The Claimant did not have all valid local approvals for Tract 308 prior to January 1,
1977. He had only conceptual approval of a Tentative Map and approval of a
preliminary grading plan. There are currently no valid approvals for this project as
shown on the following chart.
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Page 5 CHARLES PRATT 3-99-048-VRC
Tract 308, Unit Ii For For Date Date Date
Local Approval Needed | site Final | Approved | Extended Expired
work . | Map
Preliminary Grading Plan X X 8/6/1976 exercised N/A
Tentative Map ( TM ) for X X 5/7/1973 10/1/1974 3/28/1978
Tract 308, Unit i for 2 years,
9/28/1976 .
for18months

TM Condition 1; Revised X NO N/A N/A
Map to show 8 acres

Open Space or fewer lots

TM Condition 2: Final X X NO N/A N/A
“Improvement Plan “

TM Condition 3: Drainage | X NO N/A N/A
Plan ‘

TM Condition 4: Water X X NO N/A N/A
System Plans and proof

of water supply

TM Condition 5: Sewer X NO N/A N/A
System, RWQCB sign off

TM Condition 6: Utilities X X NO N/A N/A
plan and easements

TM Condition7: Final X X NO N/A N/A
Grading Plan

TM Condition 10: X NO N/A N/A
Revised Map showing

open space lots, legal

documents establishing

Homeowners Association
.TM Condition 11: Fire X NO N/A N/A
Protection Plan .

TM Condition 12: X ‘NO N/A N/A
Revised street names

TM Condition14: Revised X NO N/A N/A
map showing max. ‘
building heights for each

lot ‘

California Coastal Commission
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3-99-048-VRC CHARLES PRATT Page 6

2. The Claimant did not perform substantial work in reliance on and pursuant to all
necessary and valid local permits prior to January 1, 1977. The work that was done
prior to 1977 was limited to rough grading for the purpose of establishing a survey
for preparing a final grading and improvement plan that would be subject to county

- review and was undertaken pursuant to a preliminary grading plan approved by the
County in August of 1976. The money expended for this rough grading and
vegetation clearing was minimal in relation to total cost of project. Money spent on
improvements for nearby subdivisions constructed under separate and much earlier
approvals may not be counted towards the cost of completing Tract 308, Unit Ii
improvements.

3. The local approval for the Tentative Map for Tract 308, Unit Il has long expired
because the Claimant failed to satisfy the conditions needed to file the Final Map.
Any vested right obtained under that approval has lapsed due to the expiration of the
underlying permit without recordation of the final subdivision map.

4. The Claimant has abandoned Tract 308, Unit |l in favor of a new project on the same
site, Tract 1342. A condition attached to the approval of Tract 1342 required that four
acres of the former Unit 1l of Tract 308 be dedicated for open space to mitigate
impacts on other portions of Tract 1342. This acreage deletes 10 lots in Tract 308,
Unit Il -

5. The claim for the exemption of Tract 1873 cannot be acknowledged because it was
approved by San Luis Obispo County in 1997, over twenty years after the site came
under the jurisdiction of the Coastal Commission.

6. The Claimant applied for and obtained) a permit for Tract 1873 before making the
vested right claim. A 1976 published Appellate Court decision holds that a claim of
vested right may not be asserted if the claimant has already applied for a permit for
the project. (Davis v. Central Coastal Zone Conservation Commission ( 1976 ) 57
Cal App. 3d. 700) Under this ruling, the claimant thus relinquished a right to assert a
claim of vested right for Tract 1873. -

7. The dicta cited in the 1982 Pratt case regarding the vested right claim for Unit | of
Tract 308 does not apply to either Tract 308 Unit Il nor does it require the
Commission to approve Tract 1873 if it meets the “ land use density requirements of
the Coastal Act “. According to statute, projects approved prior to the certification of
a Local Coastal Program must be found consistent not only with density
requirements but also with all applicable resource protection policies of Chapter
Three of the Coastal Act ( PRC 30604 (a) ). After certification of an LCP, the statute
requires that the projects be consistent with the provisions of the relevant LCP
(PRC 30604 (b) and (c) as applicable). ' .
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Findings and Declarations
1. Legal Authority and Standard of Review

Section 30608 of the Coastal Act provides that no person who has obtained a vested
right in a development prior to January 1, 1977 shall be required to secure a Coastal
Development Permit (CDP) for that development. The procedural framework for
Commission consideration of vested rights claims is found in Sections 13200 through
13208 of the Commission’s Administrative Regulations (California Code of Regulations,
Title 14 et seq.) These regulations require that the staff prepare a written
recommendation for the Commission and that the Commission determine, after a public

“hearing, whether to acknowledge the claim. If the Commission finds that the claimant

has a vested right for a specific development or development activity, then the claimant
is exempt from Coastal Development Permit requirements for that specific development
only. Any changes to the exempted development after January 1, 1977 would require a
CDP. If the Commission finds that the claimant does not have a vested right for the

patticular development, then a CDP must be secured before the project can go forward.

Mr. Pratt has applied for an exemption from the CDP requirements of the Coastal Act
contending that he has a vested right to complete the improvements and record the
Final Map for the 152 lot subdivision of Tract 308, Unit Il because the project was
“vested” prior to the establishment, on January 1, 1977, of the Commission’s regulatory
jurisdiction in this area of San Luis Obispo County. The Commission must apply certain
legal criteria to determine whether a claimant has vested rights for a specific
development. These criteria are based on case law interpreting the Coastal Act's vested
right provision as well as common law vested rights claims. The standard of review for
determining the validity of a Claim of Vested Right is summarized as follows:

1. The claimed development must have received all applicable governmental approvals
needed to complete the claimed development prior to January 1, 1977. Typically this
would be a building permit, grading permit, Final Map, health department permit for a
well or septic system etc. or evidence that no permit was required for the claimed
work. { Billings v. California Coastal Commission (1988) 103 Cal. App. 3d at 729)

2. If work was not completed as of January 1, 1977, the claimant must have performed
substantial work and/or incurred substantial liabilities in good faith reliance on the
governmental authorization prior to January 1, 1977. (Tosh v. California Coastal
Commission ( 1979) 99 Cal. App. 3d at 388 (Avco Community Developers Inc. v.
South Coast Regional Commission (1976) 17 Cal. App. 3d at 785)

In order to acknowledge a claim of vested right for a specific development or
development activity, the commission must find that the claimant met all applicable
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3-99-048-VRC CHARLES PRATT | Page 8

permit requirements for the project and, at a minimum, performed substantial work
and/or incurred substantial liabilities in good faith reliance on all applicable permits and
other approvals for the project, prior to January 1, 1977. In this case the Claimant is
asking that he be allowed to finish all improvement work on the subdivision and file the
Final Map. He must therefore demonstrate that he has fulfilled the conditions attached
to the Tentative Map and has secured all approvals necessary to carry out the work
needed to construct the subdivision improvements. In addition, and particularly relevant
to this claim, the local approvals must still be valid so as to allow the completion of the
development. McPherson et al v. City of Manhattan Beach (2000) 78 Cal Ap 4™ 1252,
1257) The burden of proof is on the claimant to substantlate the claim. ( California Code
of Regulations, Title 14, Section 13200)

There is also legal authority that suggeSts that there are two additional, applicable
criteria that should be considered in determining whether a particular claim for an
assertion of a vested right to complete a development can be acknowledged. The first is
the holding that only the person who obtained the original permits or other governmental
authorization and performed substantial work in reliance thereon has standing to make
a vested right claim. ( Urban Renewal Agency v. California Coastal Zone Conservation
Commission (1975) 15 Ca. 3d at 577). In this case, it is not necessary for the
Commission to decide the issue of whether Mr. Pratt has standing in light of the cited
case because he owned the property in 1976.

The other factor to consider is whether in making an application for a Coastal
Development Permit, the claimant relinquishes any right to make a subsequent vested
right Claim for the same project. Davis v. Central Coast Regional Coastal Commission
(1976) 57 Cal. App. 3d at 700). In Davis, the applicant, after being denied a permit by
the Commission, argued during the trial and subsequent appeal challenging that denial,
that he had a fundamental vested right to develop his property. The Court of Appeal
held that Davis should have applied to the Commission for a vested rights determination
and could not now, when dissatisfied with the Commission’s permit decision, apply for
an exemption from the Coastal development Permit requirement. The Davis case is
relevant to the Commission’s determination because the facts are quite similar to those
associated with the claim for Tract 1873. Mr, Pratt sought (and obtained } a CDP from
San Luis Obispo County for Tract 1873 in 1997. In the current Vested Right Claim
submittal, received in the Central Coast Office in January of 1999, he has asked that the
Commission acknowledge a vested right for this tract.

The following vested right analysis is based on information submitted with the
application and supplemental Commission staff research of official Commission and
County records.

«
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Page 9 CHARLES PRATT 3-99-048-VRC

2. Development Claimed As Exempt From Coastal Act Permit Requirements

The claimant, Mr. Pratt, has submitted a Vested Right Claim Application for Tract 308,
Unit 1, 152 lot subdivision of a 81 acre parcel in the Los Osos area of San Luis Obispo
County. The application proposes that the Commission exempt the recordation of the
Final Map for Tract 308, Unit Il and the completion of all subdivision improvements
which the Claimant describes as follows:

a. Continuation of utilities from existing stubs.
b. Construction and continuation of street paving, curbs and gutters
c. Completion of storm drain system per plan

( from Claimant's submittal, Expanded Answer to 9, Claimant’s Exhibit 8 M)

The Claimant may be underestimating the amount of work still to be accomplished on

. this site. Based on information found in County Records, a review of proposed
improvement plans and a recent inspection of the site, it appears that no significant
work has been done and all of the subdivision improvements (installation of all utilities,
drainage and erosion provisions and all paving of roads) remain to be accomplished. It
also appears that the limited grading and clearing done in 1976 is now completely
overgrown and the visible graded areas are no more than paths at this point. The widest
graded “road” is perhaps 10’ with most only a few feet wide. It is obvious from the site
inspection that the substantial additional grading for the entire road system must be
done before any paving or other finish work could be undertaken. '

In the alternative, the Claimant has requested that the Commission acknowledge a
Claim of Vested Right for Tract 1873. This acknowledgment would exempt the
recordation of the Final Map for the subdivision of a 124 acre site into 45 lots and the
construction of all subdivision improvements,

3. History of the Claim

In order to adequately consider the claimants assertions it is necessary to understand
the history of Tract 308, Unit | and Unit I, Tract 1342, Tract 1873 and the factual details
of the Vested Right Claim for Tract 308, Unit |, the subsequent Appellate Court ruling
' on this claim, the Commission action to approve a 40 lot subdivision and remainder
. parcel for Tract 1342, tormerly Tract 308, Unit | and 1l in 1988, and the County action to
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approve Tracts 1342 and 1873. This history is discussed in the following paragraphs. A
chart summarizing relevant information is also included.
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Page 11 CHARLES PRATT 3-99-048-VRC
Tract Project Description | SLO/CCC Action | Map Final Map
Number | Extend | Map Expired
308, Unitl | 86 lotson26 acres | SLO: Tentative SLO NO May
Map,5/7/1973 10/1/19 1985
Approved, CCC: | 74, and
VRC128-2 partly | 9/28/76
Denied, CDP Superior
125-34 , Denied | Court:
CCC decision on | 34 mos.
VRC upheld by After
Court 2/1982 decision
308, Unit il | 152 lots on 81 acres | SLO: Tentative SLO: NO March
' Map, 5/7/1973 10/1/197 28,
Approved 4 and 1978
9/28/76 | -
1342 40 lots on 26 acres, | SLO: Tentative ? Sept. 7, | N/A
81 acre remainder Map 12/1/1985 1989
parcel (Old Tract Approved CCC: ’
308, Unitsland Il ) | CDP 4-86-48,
8/13/86 Denied,
CDP 4-87-337,
5/7/88 Approved
1873 45 lots on 124 acres | SLO: Tentative N/A NO NO
( Old Tract 308, Unit | Map, 9/1/1998,
Il plus two additional | Approved CCC:
parcels ) Appeal Pending

The Common History of Units | and Il of Tract 308: The Subdivision Review Board (
SRB) of San Luis Obispo County prepared a staff report for Tract 380 dated February
21, 1973. The project was described as an expansion of the existing Cabrillo Estates
south of Los Osos and was for 235 residential lots on 107.7 acres with two open space
parcels totaling 22.4 acres. (Please see Exhibit 1) The Tentative Map for Tract 308,
was recommended for conceptual approval by the Subdivision Review Board in their
recommendation to the Planning Commission dated March 6, 1973. ( Please See

Exhibit 3) The Subdivision Review Board recommended “ that the Planning
Commission approve the Tentative Map in concept only in regard to the number of lots,
lot layout and street configuration, subject to further review of said items upon
submission of a grading plan and erosion control plan.” The SRB recommendation
went on to include a number of conditions and appears to contemplate revisions of the
map based on proposed mitigations. This report does not describe the size or location
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3-98-048-VRC CHARLES PRATT Page 12

of the lots but proposed Condition 11 requires the applicant to consult with the State
Department of Parks and Recreation “regarding fire control along the south boundary of
the property”. it can be inferred from this condition that this action included what is now
known as Unit Il of Tract 308.

On April 24, 1973, the San Luis Obispo County Planning Commission considered the
report of the Subdivision Review Board on Tract 308 and recommended to the Board of
Supervisors that the Tentative Map be approved subject to the Board’s adoption of the
Environmental Impact Statement and the Subdivision Review Board recommendations
of March 6, 1973 with some exceptions not relevant to these findings. The Planning
Commission recommendation for conceptual approval does not contain any specific
description of the project. Again however it can be inferred that Unit Il was part of the
approval because of the SRB condition relevant to céordination with the State
Department of Parks and Recreation.

On May 7, 1973, the Board of Supervisors approved the Tentative Map for Tract 308
with conditions as submitted by the Subdivision Review Board as stated in the Planning
Commission’s letter of April 24, 1973 to the Board. The description provided by the
Board Resolution is vague and does not indicate the size, location or number of lots
approved by their action. From the exceptions granted to the subdivider for
development adjacent to Montana de Oro State Park it can, however, be implied that
the subdivision included land in what is now identified as Unit | and Unit [l of Tract 308.

It thus appears that as of May 7, 1973, the applicant had a conceptual approval for a
235 lot subdivision on 107.7 acres of land subject to a number of conditions, some of
which had the potential to change the number and configuration of the lots. Staff notes
that the Subdivision Map Act does not provide for conceptual approvals of Tentative
Maps so the legal status of the County’s 1973 action on Tract 380 remains unclear. In
any event, because this was not the last discretionary approval, no claim of vested
rights can be based upon any of the County approvals up to this point in time.

On October 1, 1974, the Board of Supervisors approved a two year extension of the
1973 approval of Tract 308 until November 1, 1976. It is not revealed in the brief note of
this action why an extension was requested or if any progress had been made on
meeting the numerous conditions attached to the 1973 approval. In a supplemental
attachment to the Vested Right Claim for Unit |, the applicant states that the Board of
Supervisors, on September 28, 1976 approved an altemative sewage treatment system
for Tract 308 and also renewed the time running on the Tentative Map for an additional
one and a half years. (See also Claim of Exemption 128-2,report prepared by the Office
of the Attorney General dated July 19, 1977, Exhibit 4).
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It is at this point in the past that the history of Units | and 1l diverge. Unit | becomes the
subject of a 1977 Vested Rights Claim and a 1977 CDP application (125-34) which was
denied. (Please see Ex. 5, VRC Application) Tract 308, Unit Il expired in March of
1978 based on the 18 month extension granted to the applicant by the County in
September 1976. Tract 308, Unit | expired in May of 1985 by the terms set out in the
litigation over the vested right claim relevant to Unit 1. On January 26, 1986, the County
approved a tentative Map for Tract 1342 which was co-terminus with the area of
expired Tract 308 Unit | and Unit Il. Tract 1342 proposed a 40 lot subdivision of old
Tract 308, Unit | with Unit Il shown as a remainder parcel. (Please see Ex. 1, location
maps and site plans). A condition attached to the approval of this subdivision required
that approximately four acres in the south-west corner of the remainder parcel was to be
placed in an open space easement as mitigation for impacts on habitat which would
occur as a result of the forty lot subdivision. This subdivision was approved by the
Coastal Commission in 1988 ( 4-88-337 ). In 1997, the County approved a Tentative
Map for Tract 1873. Tract 1873 includes all of the remainder parcel from Tract 1342
(Old Tract 308, Unit Il) and an additional 26 acres to the south-east. This Tract Map
was appealed to and by the Commission; the de novo recommendation for denial is
before the Commission as A-3-SLO-98-087.

The applicant for the current Vested Right Claim asserts that the Court decision relevant
to Unit | of Tract 308 also conferred a vested right on Unit Il. The following paragraphs
detail the history of the Vested Right Claim ( VR 128-2 ) and conclude that this claim
was made only for Unit | and does not confer any exemptions on Tract 308, Unit |1

Vested Right Claim 128-2 for Unit | of Tract 308

Project Description: On May 13, 1977, Charles Pratt Construction Company submitted
a Claim of Vested Right for “recordation of final map and completing off site
improvements for Tract 308 of Cabrillo estates for 86 single family homes” (Tentative
Claim of Exemption Form, item 3 , Please see Exhibit 7). ltem 13 on this form used by
the Commission to process Vested Rights Claims asks if the development is planned as
a series of phases or segments. The applicant responds that “no, tract completed in one
phase”. Unit Il is not mentioned as a possible future phase of the project presented for
the 1977 Vested Right determination.

Further evidence to support the notion that the 1977 VRC was for Unit | only is found in
the exhibits attached to the claim form. Attachment 1 shows the site as being
approximately 25 acres in size and bisected by Rodman Drive. Attachment 2 lists the
local governmental approvals and expenditures to date for Unit | only. Please see
Exhibit 5. In a letter written by the applicants representative included as part of the
claim, the representative notes “while Cabrillo Estates as a total project may abut
Montana de Oro State Park, this specific proposal is internal to the project and has no
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common boundary with the park“. ( Andrew Merriam, AlA, letter to Joan Valdez of the
South Central Coast Regional Commission, dated May 11, 1977 ) In a letter of April 18,
1977 to the Commission, Mr. Merriam makes a distinction between Unit | and Il by
describing Unit | as under construction and Unit 1l as “designed”, with the implication
that it is not under construction. The Assessor parcel numbers given by the applicant
refer only to parcels located within the 25 acre area of Unit | shown on the site map
referred to earlier.

The July 19, 1977 staff report prepared by Peter Kaufmann of the Office of the Attorney
General for this claim describes the project as the “ subdivision of Tract 308, Cabrillo
Estates, into 86 individual lots suitable for the construction of single family residences”
and analyzes only the expenditures for work done on Unit |. (Please see Exhibit 4). A
staff report prepared by Commission Staff for the appeal of the South Central Regional
- Commission action on the claim states that the requested exemption is for “ subdivision
into 86 lots, completion of subdivision improvements and drilling one water well “. (
Page 1, Appeal Summary dated 9/21/77 ) The subdivision improvements are described
as follows in the appeal summary and clearly apply only to those needed to serve the
proposed 86 lots: “ The off-site improvements generally consist of grading, the
construction and paving of streets, the construction of driveways, the construction of
curbs and gutters, and the placement of utility facilities and sewage disposal facilities all
for the creation of 86 single family residence lots ( emphasis added ). There is thus no
support in the 1977 Claim and subsequent analysis for the Claimant’s current
contention that some of these improvements for Unit | were also to serve Unit Il

Finally, the various courts that reviewed the litigation surrounding the Commission’s
action on VR128-2 have described the site as being consistent with the characteristics
of Unit | only. In his April 21, 1980 decision, Judge Richard Kirkpatrick of the San Luis
Obispo Superior Court describes the project as

“ real property located in San Luis Obispo, California known as Tract 308
consisting of approximately 25 acres located in the Cabrillo Heights
development in the Baywood Park area of the un-incorporated portion of
San Luis Obispo County.” ( lines 7-10, page 2, Findings of Fact and
Conclusions of Law, dated April 21, 1980 )

The Judge also described the project as follows; “ such map Tract 308 divided the
property into 86 fots “ ( Lines 23 and 24, page 2 infra ).

Although the Appellate Court did not completely agree with the decision of the San Luis
Obispo Superior Court, it did agree with the description of the project claimed for
exemption. The project is described by the Appellate Court as
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“ Pratt owns 25 acres of real property in San Luis Obispo County
described as Tract 308 ...."and “On May 4, 1973, the San Luis Obispo
County Board of Supervisors approved a tentative map for tract 308 which
delineated the properly into 86 residential lots. The tentative map was
subject to certain conditions relating to street grading, paving, driveways,
gutters. Water, utility extensions, water and sewer lines and extensions, all
of which are known as “ off site Improvements”“., ( South Central Coast
Regional Commission v. Charles A. Pratt Construction Company, 128 Cal
App. 3d at 835 )

In conclusion, it is abundantly clear that only Unit | of the original Tract 308 fits the
description of the project claimed by the applicant in their 1977 submittal of a Vested
Right claim to the Commission. This project was the only one analyzed by Deputy
Attorney General Kaufmann in his recommendation to the Regional Coastal
Commission, by planning staff in the appeal of the Regional Commission action to the
State Coastal Commission and identified as the project by both courts with jurisdiction
over the litigation on this claim. The Commission notes that this is also the County’s
position as evidenced by a recent letter to the claimant from the County Counsel's
Office (please see Ex. 6). Unit Il was not part of this VRC and thus cannot receive any
entitlements to construct improvements or file a Final Map based on the outcome of the
claim for Unit I.

Final Disposition of Vested Right Claim 1282 for Unit | of Tract 308
Commission Action:

The Vested Right Claim for Unit | of Tract 308 was heard by the South Coast Regional
Commission on August 12, 1977. The Applicant had requested an exemption to aliow
him to file the Final Map for the 86 lot subdivision, complete all subdivision
improvements and to drill a water well. Staff recommended that only the subdivision
improvements be granted an exemption because the claimant;

“has spent $46,894.25 which represents 22.8% of the total cost of the
total {subdivision improvement} cost of $205,400 . This represents a -
substantial liability. Further there are no grounds for finding this to have
been done with “unseemly haste.” A

The work accomplished on the site was undertaken pursuant to an “Improvement Plan “
for the subdivision improvements (road paving, installation of utilities etc.) approved by
the county. This “Improvement Plan”, based on a review of County records, was for Unit
| only. The Regional Commission concurred with the Staff Recommendation and
acknowledged the claim for the improvements but denied the claims for the water well
and the Final Map. The Applicant appealed the Regional Commission action to the
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State Coastal Commission on August 23, 1977. In September of 1977, the State
Commission declined to hear the appeal and thus, the Regional Commission decision
became final.

Litigation: Unsatisfied with the Commission’s action on the Vested Right Claim, Mr.
Pratt filed suit against the Commission in the San Luis Obispo Superior Court. On April
21, 1980, the Court ruled in favor of Mr. Pratt on all points and the judgment was filed
on May 2, 1980. ( Please see Exhibit 9, SLO Superior Court decision ) As part of the
decision, the Court extended the life of the tentative map by stating that “ The time for
expiration of the tentative map for Tract 308, Cabrillo Estates, San Luis Obispo County,
California shall be extended and the tentative map shall be valid for a period of thirty
eight (38) calendar months following the entry of final judgment of this litigation. “Given
that the only focus of this litigation was on Unit | of Tract 308, it is reasonable to assume
that the extension of the Tract approval was for Unit | and did not extend time on the
approval for Unit Il.

The Superior Court decision was appealed by the Coastal Commission. In February
1982, the Fifth Appellate Court handed down what became the final decision upholding
the Commission’s action on the Vested Right Claim for Unit | of Tract 308. (Please see
Exhibit 6) At that point the thirty eight month time period provided by the Superior Court
began to run. The Tentative Map of Unit | would expire in May of 1985.

County and Coastal Commission Permit History

CDP Application 125-34, 1977 for Tract 308, Unit I: After the Vested Right Claim for
Tract 308 Unit | was only partially acknowledged by the Commission in 1977, Mr. Pratt
applied for a Coastal Development Permit for the project. ( Application 125-34 ) The
staff report describes the proposed project as an 86 lot subdivision on a 25 acre parcel
bisected by Rodman Drive. Maps attached as exhibits to the staff report show the same
area considered in the Vested Right Claim. Unit Il of Tract 308 is not a part of the
proposed project. On September 30, 1977, the South Coast Regional Commission
denied the project largely because it did not meet the Coastal Act criteria for rural land
divisions. The Regional Commission’s decision was appealed to the State Coastal
Commission which upheld the denial.

CDP Application 4-86-48, (1986) for Tract 1342 : In 1984, Mr. Pratt applied to the
county for a revised tentative tract map based on a lower density for the proposed
subdivision. This new project boundaries were co-terminus with those of old Tract 308,
Units | and Il and proposed the division of the 25 acre parcel bisected by Rodman Drive
into 40 lots ( site of Tract 308 Unit | } and a remainder parcel of 81 acres ( site of Tract
308, Unit i1 ). The time required for County review of the proposal exceeded the life of

«

California Coastal Commission
May 11, 2000 Meeting held in Santa Rosa




Page 17 CHARLES PRATT 3-99-048-VRC

Unit | of Tract 308, which was to expire in May of 1985. As mentioned previously, Unit ||
had already expired in March of 1978. With expiration of the tentative map for Tract 308,
Units | and I, a new tract number was assigned to the project ( Tract 1342 ) and it was
processed by the County as a new application. The County allowed the EIR for Tract
308 to be used for CEQA purposes, but required an extensive update and supplemental
information regarding traffic and habitat values. The County approved the new proposal
on December 1, 1985. A condition attached to the Tentative Map approval required that
four acres in the south west corner of the 81 acre remainder parcel be set aside in an
open space easermnent to mitigate impacts of the project on pygmy oak and Morro
Manzanita habitat caused by the 40 lot subdms&on (Please see Exhibit 1, location
maps and site plans)

In February of 1986, the Applicant submitted an application for Tract 1342 to the
Coastal Commission for review. ( CDP 4-86-48 ). The project was denied by the
Commission on August 13, 1986 because of impacts on habitat and lack of adequate
public services. A subsequent request for reconsideration ( A-4-86-48-R ) was also
denied.

CDP Application 4-87-337 (1988) for Tract 1342 : On November 23, 1987, Mr, Pratt
‘again filed an application for a Coastal Permit for Tract 1342 with the Commission. The
project is described in the Commission staff report as:

“The proposed project is : (1) to divide 107 acres into into 40 residential
lots of 20,000 square feet minimum ( on a 26 acre portion of the site, a
holding basin lot of approximately two acres, and one parcel of 81 acres;
and (2) grading and construction of street and utility improvements for the
40 residential lots.”

Exhibits attached to the staff report show the parcel bisected by Rodman Drive and
formerly Tract 308, Unit | as the site for the 40 lots. The site of former Tract 308, Unit li
is shown as the 81 acre remainder parcel.

The initial staff recommendation prepared for the project was for denial. The application
was heard by the Commission on June 7, 1988 and, by a 6-5 vote was approved.
Revised Findings reflecting the Commissions action were prepared and adopted
subsequent to the June approval of the subdivision. The Final Map was recorded on
September 7, 1989.

Appeal A-3-SLO- 98-087 (1998) for Tract 1873 : On February 13,1990, Mr. Pratt
submitted an application for the subdivision of a 124 acre site into 45 parcels including
41 residential lots ranging in size from 20,000 square feet to 4.6 acres, four open space
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lots totaling 78.8 acres and approximately 6. 4 acres for street improvements. Of the

one hundred twenty four acres that made up the site, eighty one consist of the
remainder parcel for Tract 1342 discussed above. (old Tract 308, Unit ll) Two parcels
immediately to the east of the site of former Tract 308, Unit |l totaling 43 acres were
added to make up the new site now known as Tract 1873. The County filed the
application on July 10, 1990, «

A Draft EIR was prepared for the project in 1995 and the Final EIR was certified in
1996. ( Cabrillo Associates Tract 1873, Final Supplemental EIR, prepared by the Morro
Group, July 1996 ) This EIR offers some insights into the status of Tract 308, Unit Il and
rough grading on the site in 1976 that forms one of the bases for the current Vested
Right Claim. In their response to comments from Central Coast Engineering (
September 25, 1995 ) the Certified EIR states as follows:

The record should be made clear regarding the previous Tentative Tract
308.. Historical files indicate that the area encompassing the current
request (Tract 1873 ) was also considered as Unit Il of Tract 308. Although
approved at the tentative stage, neither Unit | of Tract 308 or Unit Il of Tract
308 ever recorded. As the Coastal Act was considered by the legislature,
pending subdivisions in the coastal zone were required to be consistent
with the Coastal Act. Unit | of Tract 308 was litigated and eventually the
applicant prevailed in the courts. Unit Il of Tract 308 was later reprocessed
as Tract 1342 and was eventually recorded. It does not appear that Unit Il
was part of the settlement of this case.

The County in adopting the Certified EIR also found:

There are substantial differences between Unit | and Unit Il of Tract
308. Unit | has approved tract ( road ) improvement plans on record
with the County Engineering Department and Tract 308 Unit Il ( now
Tract 1843 ) does not..

Unit Il of Tract 308 has no approved improvement plans on file with the
County Engineer. Although the applicant’s engineer maintains that “
grading “was approved for the roads proposed in Tentative Tract 308,
Unit ll, no evidence has been found that any authorization to construct
roads ever occurred. Therefore, it appears that any gradlng that occurred,
rather than implying some sort of “ vested right *, is, in fact unauthorized
grading.! Although the proposed but unimproved roads involved
vegetation clearance, the extent of cut and filf was limited. It should be

! As discussed below, a permit for “preliminary” grading of the site was obtained in August of 1976. A .
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noted that the width of the cleared areas are relatively narrow and do not
approach the width of public roads.

Planning staff has been advised that there is no “ vested right “ to build

roads proposed by Tentative Tract 308, Unit If since it long ago expired,
no improvement plans were ever approved by County Engineering and

any actual work done was unauthorized. ( Final EIR, page X-34 )

The information cited above from the EIR should be clarified regarding the status of
permits for grading work undertaken on the site in 1976 and on which this claim for an
exempt:on from the Coastal Development requirement is based. The Claimant did
receive approval of a Tentative Map for Tract 308 Unit Il on May 7, 1973. This approval
contained the following condition:

2... "approve the Tentative Map in concept only in regard to the number
of lots, lot layout and street configuration, subject to further review of said
items upon submission of a grading plan and erosion control plan. Said
plan is to be to a scale of 1" + 50’ and contain the following information:

(a) All cuts and fills necessary to complete said subdivision
. (b) All lot grading
(c) Proposed driveway provisions for lots south of South Bay Blvd. ( Staff
Note: Unit Il is south of South Bay Bivd. )
(d) Disruption of natural terrain outside road right of ways necessary to
provide utilities.
(e) Natural vegetation to be removed and remain. Notation shall be made
of all trees proposed for removal
(f) All proposed measures to reduce erosion, including designation of all
plant species and temporary erosion control methods during
construction. Note : The applicant shall consult with the Soil
Conservation Service in preparation of the erosion control plan and a
copy of the completed plan shall be submltted to-the Soil Conservation
Service for review.

Further, said plans are to be submitted to the Planning Department at
which time an evaluation based on the information shown on said plans as
to lot lay out, lot number, erosion control and street configuration will be
made by the Depariment and transmitted to the applicant. If there are
disagreements that result in unresolvable problems, the matter will
be submitted to the Planning Commission for final action. (emphas;s

added.)
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Note: These requirements will give the applicant a chance to show that
his mitigation measures will eliminate or lessen the impact on
environmental concerns. Also, if lots are eliminated, the open space
requirement may also be reduced accordingly.

This condition clearly requires the applicant to take some intermediate steps before the
County will approve a final grading and “Improvement Plan” for the subdivision. It is also
clear that the final street configurations and number of lots may be different from that
conceptually approved by the Board of Supervisors in May of 1973. Since the site of
Unit Il of Tract 308 was steep and heavily vegetated, a survey would be required to
provide the field data needed to prepare the plan called for in condition 2. In order to
accurately survey this site, clearing and rough grading would have to be done. A permit
for this “preliminary” grading was approved by the County in August of 1976. The plans
signed off by the County Planning Department at that time state “for general
conformance with the P. C. concept approval’. The sign off by the County Engineer is
even more specific, stating, “for preliminary grading required by Tentative Map
Condition”.

The distinction between the approval for this preliminary clearing to allow for a survey
and an approval for “ Improvement Plans “ is important to the analysis of this claim.
Discussions with County Engineering staff reveal that a preliminary grading plan does
not authorize the final grading and paving of roads, or the installation of utilities and
drainage facilities. This type of work is (and was, in 1976 as well) authorized by an
“Improvement Plan”. There is no record at the County Engineer's Office of an
“Improvement Plan” being authorized for Unit Il. In contrast, an “Improvement Plan” is
on file for Unit | of Tract 308 and it was on this local approval that the actual street
improvements which provided the basis for the vested right for that project was founded.
Thus the statement in the EIR is correct in that there was no valid local approval to
actually undertake the work of finish grading and paving the roads and driveways or
installing the utilities and drainage facilities on Tract 308, Unit Il. The EIR is incorrect
however in stating that no permits whatsoever were issued. The Claimant has shown
that he did have local approval to clear and rough grade in-order to properly survey the
~ site consistent with the direction of Condition 2. Among other criteria, the Commission
must consider whether work done pursuant to this limited local approval is sufficient to
provide the basis for acknowledging this claim of a vested right.

The County Board of Supervisors approved Tract 1873 on September 1, 1998. Their
action was appealed to the Coastal Commission by Commissioners Wan and Reilly, US
Fish and Wildlife Service, California Department of Parks and Recreation, California
Department of Fish and Game, California Native Plant Society, John Chestnut and
Randall Knight. The Commission took jurisdiction over the project on January 13, 1999
when it determined that the County’s action presented a number of issues regarding .
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consistency with the certified LCP. The de novo hearing on the appeal is scheduled to
follow the hearing on this Vested Right Claim at the April 2000 Commission meeting.

4. Claimant’s Contentions

Mr. Pratt offers a number of reasons in support of his contention that the Commission
should acknowledge a vested right claim for Unit Il of Tract 308 or, in the alternative for
Tract 1873. These reasons are summarized from the claim as follows:

1. “The Court of Appeal’s decision in South Central Coast Regional Com. V. Charles A.
Pratt Construction Company ( 1982 ) 128 Cal. App. 3d 830 is apphcable to both Unit
| and Unit Il of Tract 308. “

2. The appellate court decision in Pratt holds that the “Commission is committed to
granting a permit to complete the subdivision {either Tract 308, Unit Il or Tract 1873 )
provided it comports with the land density requirements of the Coastal Act.”

3. In reliance on valid local approvals, the claimant incurred substantial liabilities prior
to January 1, 1977 by expending money on rough grading, tree removal and clearing
on Unit Il of Tract 308. Additional funds were expended on utilities for Tract 308 Unit
1, 306, 307 and 310 to serve Unit Il

4. Local approvals for Tract 308, Unit Il are still valid and thus Claimants vested right to
complete Tract 308 has not lapsed. :

5. Contrary to the holding in the 1982 Pratt case, current vested right law
acknowledges that possession of a Tentative Map is sufficient authority to give the
claimant a vested right to complete the subdivision.

In summary, the claimants basic argument is that Unit Il should be exempt from the
Coastal Development Permit requirement because it was part of the 1982 Pratt case
wherein the Court purportedly committed the Commission to approving a subdivision of
the site if the density was appropriate. The Claimant also contends that Unit 1l is eligible
for exemption because substantial work was done on the project ( both on site and on
near by sites ) prior to the effective date of the Coastal Act. Each of the claims outlined
above are discussed in the following sections of these Findings.
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Claimant’s Contention: The 1982 Pratt Case appliés to Unit Il of Tract 308 as well
as to Unit .

A detailed account of the history of the Vested Right Claim that gave rise to the Pratt
Case is found on pages 8 and 9 of these Findings. As discussed in the history, a

review of the Commission and Court Records for his case provide absolutely no
evidence that the Vested Right Claim made in 1977 for Unit | extended to Unit Il of Tract
308. The only evidence the claimant offers to support his assertion that Unit Il was part
of the Vested Right Claim in the Pratt case is that the Court of Appeal’s decision
references Tract 308 without differentiating the two units. This evidence is unpersuasive
because the applicant never stated that both units of Tract 308 were being claimed. In
his application to the Commission for the Vested Right Claim in 1977, the project
claimed for exemption is identified as ‘recordation of final map and completing off site
improvements for Tract 308 of Cabrillo Estates for 86 single family homes’. Exhibits
attached to the application show only the 25 acre parcel bisected by Rodman Drive
coinciding with the area of Unit . No mention is made of the 81 acre Unit Il site and it is
not shown on the maps submitted with the claim nor was Unit Il added at any time
during the protracted Commission and Court Hearings on the 1977 claim. Therefore, if
the Court did not differentiate between Unit | and Unit 11 it was because the case before
the Court was for one subdivision on 26 acres and the Court was unaware that Tract
308 comprised two units based on information supplied by the applicant. Finally, it is
worth reiterating that the project description ( 86 lots, 25 acre site ) remained constant
throughout all proceedings. If a mistake was made, and the applicant intended to
include Unit Il, there was ample opportunity to correct the record. The assertion that
Unit Il was part of the 1982 Pratt case is not supported by evidence in the record and
thus a claim of vested right should not be acknowledged based upon this contention.

The Claimant further asserts that unspecified improvements made to Unit | also will
serve Unit Il inferring that some of the cost of these improvements should be attributed
to Unit Il for the purposes of this claim. The Commission is not persuaded by this
assertion because the record for the 1977 VRC shows that the Claimant stated that

that all of the money spent on subdivision improvements was for work done to complete
the infrastructure for Unit | pursuant to the County approved “improvement plan” for Unit
I. No mention was made by the Claimant that a portion of the work, and consequently,

a portion of the money spent, was for a different project (Unit Il). The Commission also
-notes that Unit | and Unit Il do not share any common infrastructure that would be
constructed as part of either tract. (Please see Exhibit 1, location maps and site plans)

Claimant’s Contention : The 1982 Pratt Decision commits the Commission to
approving the subdivision of Tract 308 and Tract 1873
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The Claimant asserts that the following dicta found in the Appellate Court ruling on the
1982 Pratt case requires the Commission to approve the subdivision of Tract 308, Unit |
and Unit Il .

“ As we have explained, the California Coastal Act reflects an important
public policy to protect the coastal environment on behalf of the people
of our state and our nation. The granting of a total exemption to the
developers in this case would frustrate that policy to a significant
degree. ( See Avco Community Developers Inc. v. South Coast
Regional Com. Supra 17 Cal.3d 785, 797-798 )

Neither subdivider has shown it will suffer irreparable detriment if it is
required to obtain a coastal permit. Because Pratt was allowed to
complete the off site improvements, the Commission is committed to
complete the subdivision provided it comports with the land density
requirements of the coastal act. “

A thorough reading of the entire Pratt case results in a rather different interpretation of
these remarks by the Court than that urged by the claimant. The Pratt Court clearly
understood the broad mandate of the Coastal Act to protect coastal resources because
the decision states

“ The Coastal Act represents a comprehensive scheme to protect and
preserve the natural and scenic resources of the coastal zone and to
ensure that any development within the zone will be consistent with
this overall objective.” (Infra, 844,emphasis added).

If the Court understood that the Coastal Act provided a comprehensive body of pohcxes
to protect all of the natural and scenic resources of the Coastal Zone, why then, in the
final paragraphs of the decision did the Court suggest that the Commission was
committed to approve the Pratt subdivision if it was consistent with only the policy of the
Coastal Act relating to “land use densities”. The answer to this question may be found
on page 838 of the case wherein the Court notes that the Regional Commission had
denied a Coastal Development Permit for the subdivision because “the proposed
project was inconsistent with Section 30250 ( a ) of the Coastal Act.” Thus the Court
may have assumed that the proposed density was, (and in order to provide support for
the Claimant’ assertion, would forever remain) the only aspect of the project that was an
issue regarding consistency with Chapter 3 of the Coastal Act. There is no support in
the opinion for the proposition that the Court intended to exempt the project from
compliance with all other applicable resource protection policies found in Chapter 3 that
provide the standard of review for all other projects proposed in the Coastal Zone. (

PRC Section 30604 (a) ).
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This issue of a special Commission “commitment” to approve this subdivision has been
brought up before by the Claimant in the context of his application for Tract 1342. The
Commission considered this assertion in the adopted Findings for both CDP 4-87-337
and 4-86-48 which state the Commission’s position on this contention as follows:

“The applicant filed suit (Charles A. Pratt Construction Company., Inc. v.-

California Coastal Commission) seeking an exemption from the
requirement for a coastal development permit and for a grant of time

extension for the tentative map based upon the vested rights of his
improvements. The applicant challenged only the denial of the claim of
exemption. The trial court ruled in favor of the owner. The Commission
appealed the decision and the appellate court ruled that the project was not
exempt from the Coastal Commission jurisdiction. The court also stated
that “because Pratt was granted a permit to complete the offsite
improvements, the Commission is committed to granting a permit to

. complete the subdivision provided it comports with the land density
requirements of the Coastal Act.”

Within the discussion section of the opinion, the court notes that ‘the 1976
Coastal Act . . .represents a major statement of overriding public policy
regarding the need to preserve the state’s coastal resources not only on
behalf of the people of our state, but on behalf of the people of our nation.”
The discussion further indicates that Section 30001 sets forth the legislative
findings and declarations for the Coastal Act as “(a) that the California
coastal zone is a distinct and valuable natural resource of vital and enduring
interest to all the people and exists as a delicately balanced ecosystem. (b)
That the permanent protection of the state’s natural and scenic resources is
a paramount concemn to present and future residents of the state and nation.
(c) That to promote the public safety, health, and welfare, and to protect
public and private property, wildlife, marine fisheries, and other ocean
resources, and the natural environment, it is necessary to protect the
ecological balance of the coastal zone and prevent its deterioration and
destruction.”

The Court's opinion speaks of the overriding policies of the Coastal Act in
reviewing project developments within the coastal zone and concluded that
the proposed development must be found consistent with these policies,
hence its finding that the Commission “is committed to granting a permit to
complete the subdivision provided it comports with the land density
requirements of the Coastal Act.”
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The Commission interprets the language of the court’s decision as
containing an assumption that upon resubmittal of the permit application,
all surrounding circumstances will be as they were at the time of the
issuance of the opinion. However, language throughout the opinion
stressed the overriding need to preserve the state’s coastal resources.
This leads to the conclusion that any significant change in such
circumstances could justify a change in the Commission response to
a resubmitted application.” ( excerpt from CDP 4-87-337, emphasis
added ) ‘

Finally, even if it could be reasonably argued that the Pratt Court carved out a special
exemption from the application of most Coastal Act policies to the subdivision that was
the subject of that case, this exemption would only apply to Commission consideration
of a Coastal Permit Application for Tract 308, Unit |. Here, the Claimant is asking the

. Commission to acknowledge a Vested Right Claim for different projects ( Unit ll of Tract
308 or, Tract 1873 ). There is no explanation to support this creative bootstrapping from
project to the other and from one procedure to another.

In conclusion, the Commission is not “committed” to approve a Vested Right Claim for
either Tract 308, Unit Il or the newer Tract 1873 based on the paragraph cited by the
Claimant from the Pratt Case. It has, on two occasions specifically addressed the issue
presented by the Pratt Court’s statement regarding a commitment in a manner that does
not agree with the interpretation placed on this statement by the Claimant. The
Commission’s interpretation was not challenged by the Claimant in 1986 or 1988 and
remains unaltered in these Findings.

Claimant’s Contention: The Claimant incurred substantial liabilities prior to
January 1, 1977 for work done on the project pursuant.to valid local approvals.

In order to acknowledge a claim of Vested Rights, the Commission must determine that
the Claimant incurred “ substantial liabilities” in undertaking work on the project
pursuant to valid local approvals. Mr. Pratt claims that, in reliance on valid county
approvals, he spent a substantial amount of money for grading work done on the site.
According to estimates included in the Claimant’s submittal for total cost of project and
- cost of work done before January 1, 1977, he had expended over 35% of the total
project cost by that date. The Claimant has also submitted a number of plans showing a
variety of improvements made for Tracts 306,307, and 310. The Maps submitted by the
Ciaimant for these Tracts, show that the owner was a Mr. Rodman, not Mr, Pratt and
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were approved and constructed before Tract 308, Unit Il received local approval.
Inexplicably, these existing improvements are also included on the Claimant's list of
improvements needed to be constructed to complete Tract 308.. The Claimant is
contending that 52% of the money spent on these improvements ( estimated by the
Claimant's engineer at $95,000 ) should also be counted towards the claim for Tract
308, Unit Il because they may be used by people living in Tract 308 if it was ever
constructed (i.e. residents of Tract 308 would use the road system of Tracts 306 and
307 to gain access to their propenrty, drainage from Tract 308, because it is at a higher
elevation would flow thru Tracts 306, 307 and 310"s storm drains etc ). Under this
theory, a portion of the cost of any earlier infrastructure ( Los Osos Blvd., Highway 101
etc ) that would serve a development for which a vested right was being sought could
be attributed to that project as part of the vested right determination. This effort to draw
upon long completed improvements for nearby, but separate developments, to support
the claim for Tract 308, Unit Il is creative but inconsistent wuth the legal standard for
reviewing vested right claims.

As discussed in an earlier section of these Findings, a review of the record for the 1977
Vested Right Claim for Tract 308, Unit | does not reveal that any of the expenditures
claimed for that project would also serve Unit Il. It is also not appropriate to consider a
portion of the money spent by another developer on improvements to earlier, nearby
subdivisions.

Regarding funds expended pursuant to the preliminary grading plan, the only local
approval the applicant had obtained prior to 1977, the Commission disagrees with the
assertion that the Claimant has incurred a “ substantial liability”. The following
paragraphs describe the legitimate costs that can be considered in this vested right
determination and provide a detailed analysis of the Claimants contentions in this
regard.

According to established law regarding the determination of vested rights for a project,
the courts have held that the only those funds that can be considered are those spent
directly on physically developing the project and pursuant to valid local approvals. The
Courts have also held that the work must be done in “ good faith” and “without unseemly
haste “( Tosh v. California Coastal Commission, infra and Avco Community Developers
Inc. v. South Coast Regional Commission, infra, ) This means that the costs associated
with obtaining local approvals ( land acquisition,_design work, EIR’s, Permit Fees, Legal,
Planning and Engineering costs, etc. ) cannot be counted. Examples of allowable costs
would be grading done pursuant to a valid grading permit, foundations poured pursuant
to a building permit, septic systems installed under a permit from the Health Department
and the like. The money expended on the pre January 1, 1977 work must also be “
substantial “ in relation to the total cost of completing the project. While the Courts have
not identified a specific percentage of work that constitutes “ substantiality”, in the Pratt
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Case (infra ), the Court agreed with the Commission that the Claimant was entitled to a
vested right to complete the subdivision improvements for Unit | of Tract 308 because
22% of the work was already complete. With these ground rules in mind, the following
analysis concludes that the Claimant has not incurred “ substantial liabilities” because of
the minimal work done prior to January 1, 1977 given the total coast of project
completion.

Work Needed to Complete the Project

The claimant, Mr. Pratt, has submitted a Vested Right Claim Application for Tract 308,
Unit 1T, 152 lot subdivision of a 81 acre parcel in the Los Osos area of San Luis Obispo
County. The application proposes that the Commission exempt the recordation of the

Final Map for Tract 308, Unit il and the completion of all subdivision improvements as

follows:

d. Continuation of utilities from existing stubs.
e. Construction and continuation of street paving, curbs and gutters
f. Completion of storm drain system per plan

( from Claimant’s submittal, Expanded Answer to 9, Claimant's Exhibit 8 M )

The Claimant may be underestimating the amount of work still to be accomplished on
this site. Based on information found in County Records, a review of proposed
improvement plans and a recent inspection of the site, it appears that no significant
work has been done and all of the subdivision improvements (installation of all utilities,
drainage and erosion provisions and all paving of roads) remain to be accomplished. [t
also appears that the limited grading and clearing done in 1976 is now completely
overgrown and the visible graded areas are no more than paths at this point. The widest
graded “road” is perhaps 10’ with most only a few feet wide. It is obvious from the site
inspection that the grading done in 1976 to allow for a proper survey must be
augmented and re-done before any paving or other finish work could be undertaken.
The cost of this new grading must thus also be added to the estimate for completion of
- work.

Work Completed and Money Spent Prior to January 1, 1977

The Claimant has not submitted receipts to document his assertion that he spent
substanial money on the project in 1976, instead he has submitted several statements

((\\\ |
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and declarations describing the work performed on the site prior to January 1, 1977.
The statements describe the Declarants present recollection of the costs of that work
performed over twenty two years ago. All of this information relates only to the Claim of
Vested Right for Tract 308, Unit II.( No information has been submitted regarding
expenditures for Tract 1873 prior to 1977 because the Claimant’s theory for why a
Vested Right should be acknowledged for that Tract rests on a different legal theory.)

This material for Tract 308, Unit Il is summarized below.

Claimants Submittal, Volume 2, 5H ,Answer to Question 8 . Here the Claimant states
that 60% of 7,400 lineal feet ( 4400’ is 60% of this figure ) of a 50’ wide road was rough
graded and 100% of the clearing and grubbing needed for locating the roads was
accomplished prior to January 1, 1977.

Declaration of Randy Houg, Volume 2, 5H : Mr. Houg apparently worked on the
surveying crew for laying out the roads for the project. In his declaration, he states that
the “ roads were cleared by bulldozer “ and that this work was done in “ the latter part of
1976 “. ( Houg Declaration, June 16, 1999 )

Declaration of Jack Foster, June 22 1999, Volume 2, 5H : Mr. Foster does not state .
when the work was done but does describe working, with a crew, on the site for
approximately three weeks. During that time he states that he and his crew were “doing
work on an hourly rental basis for the purposes of taking out eucalyptus trees, brush,
and clearing to facilitate access by surveyors. Based upon my experience and general
recollections, we would have used a D-6¢ Dozer, D-8h Dozer and 977L Track loader for
this clearing work for proposed streets in Unit Il of Tract 308 ". Regarding the cost of this
work, he states that “ it is my opinion that the minimum amount billed for this work in
clearing the proposed streets for the upper Unit of Tract 308 would have been $26, 400.
“ ( all figures in this portion of the Findings are in 1976 dollars to convert to 1999 dollars
the figures should be multiplied by 3.5)

Declaration of Charles Pratt, June 11, 1999, Volume 2, 5H-: Mr. Pratt declares that
clearing and grubbing of the proposed streets was done “ between October 1976 and
before Christmas 1976 “. It is his recollection, this work took approximately one
month”. He also states that “ After the proposed streets in the upper portion of Tract 308
had been cleared and grubbed, we next graded the proposed alignments for the streets
in the upper portion of Tract 308. This work was completed prior to the end of 1976.
This substantial work involved the cutting of existing ground to proposed grades and
filling other areas to proposed grades. This cutting and filling and compacting all
occurred within the proposed right of ways for the streets which are approximately 50’
wide . This work involved approximately 7000 linear feet for the proposed future streets.
Prior to January 1, 1976, a minimum of 80% of the work necessary to complete the ‘
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rough grading for the proposed streets was completed.” During the fall of 1976, Mr.
Pratt states that “ | supervised the excavation and grading of the storm retention basin
for Tract 308......the excavation work for this basin was completed during the fall of
1976. “ ,

Mr. Pratt states that the total funds expended for grading and clearing for the roads and
the detention basin was $154,000 ( $100,000 for rough grading of roads, $26,000 for
clearing and grubbing, $18,000 for excavation of settlement basin and $10,000 for
drainage improvements to Tract 308, Unit | that also serve Unit II').

Declaration of Ben Maddalena, June 10 1999, Volume 2, 5H : Mr.. Maddalena states
that the site was cleared and grubbed by Jack Foster in the fall of 1976 and
approximately 80% of the proposed street alignments were rough graded prior to
January 1, 1976. He states that the cost of this work totals $117,635 ( $20,635 for
design, clearing and surveying, $97,000 for rough grading of the roads ).

_ Applicant's Submittal, Volume 2.8M : In the Claimant’s expanded to question 8 on the
Vested Rights Claim form, Mr, Pratt provides a breakdown of pre 1977 expenditures on
the project. ( Please see Exhibit12 ) Many of the expenditures are not for physical work
on the site pursuant to the county approval for preliminary grading. As noted in an
earlier section of these Findings, Courts have held that Vested Right Claims are not
supported by expenditures not directly made for work on the site such as legal and
engineering fees, taxes, land acquisition costs, and interest ( presumably on the loan to
buy the property ) or for work that was not authorized by a valid local permit. Subtracting
these types of costs, the breakdown shows that $97,300 was paid out for * Grading, tree
removal and storm drain “ and another $8,111 was expended for “ Administration and
supervision” for a total of $105,411.

Based on the foregoing declarations and statements in the submittal, it appears that
somewhere between $105,000 and $154,000 is claimed to have been spent by the
applicant on work pursuant to a valid local approval prior to January 1, 1977. Staff notes
that ordinarily expenditures in support of a vested right claim include objective
documentation such as cancelled checks, invoices and the like unless these would be
impossible to provide. The Claimant has been asked to provide this type of
documentation and has provided such information for certain legal and design costs but
has not furnished this type of documentation for actual site work ( grading, clearing )
accomplished pursuant to the preliminary grading permit. Thus, while Declarations may
be appropriate as supplementary information, in this case, they constitute the only
documentation regarding expenditures. The Commission may therefore accord these
figures the credence it believes they are entitied to recognizing that according to ariel
photographs taken in early 1977, it is clear that rough grading of the roads had been
accomplished by that time. Based on the recent site visit, it does not appear that the
roads were ever graded to a 50’ width however. Staff also notes that the Claimant

«
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states that 25,000 cubic yards of grading was performed at a cost of $$100,000 or
$4.00 per cubic yard ( Declaration of Charles Pratt ). Information obtained by staff from
a representanve of Granite Construction Company indicates that the standard price for
grading in Central California in 1976 was $1.00to $1.50a cubic yard or $25,000 to
$37,500 to grade 25,000 cubic yards.

If the figures given by the Declarents and in the statement included as 8M of the

- Claimants submittal are assumed to be accurate, the following adjustments must be
made to them to comply with the requirement that only work done pursuant to a valid
local approval may be counted. The only local approval the Claimant had authorizing
any work on Tract 308, Unit I in the fall of 1976 was the preliminary grading plan for the
roads signed off by the county in August of 1976. A review of these plans show that
they are for road grading only. No other work is shown on the plans ( no drainage

~ improvements, no settlement basin, etc. ) It can therefore be concluded that the only
work authorized by these plans was grading to essentially accommodate a proper
survey for the proposed subdivision roads in order to prepare the final “ Improvement
Plan” as envisioned by Condition 2 of the 1973 approval. Thus, only the sums expended
on road grading can be used in this determination and Mr. Pratt’s estimate of pre-1977
expenditures must be reduced by $28,000 to $126,000 ( subtracting the unauthorized
work on the drainage and settlement basin ). Averaging the three estimates ( Pratt,
Maddelena and Statement at 8M ) which seem to account for all the permissible work
on the site before 1977, it appears that a working figure of $117,000 is appropriate for
contmumg the analysis. The Commission may also consider the lower figure of
$57,0007 if it finds the cost per cubic yard figures supplied by Granite Construction more
persuasive. The next step is to determine whether this sum represents a “ substantial
liability” in terms of the overall cost to complete the project.

Cost to Complete the Project

In order to obtain a Vested Right to complete the subdivision improvements for Tract
308, Unit Il, the Claimant must demonstrate that he incurred substantial liabilities for
work done in reliance on a valid approval. The method of determining if substantial work
has been done is to compare the cost of the pre-1977 work with the cost to complete
the work after 1977. In general, if much of the work has been done and little remains, a
Vested Right Claim will be upheld. Conversely, if only a small amount of work was
accomplished and most remains to be finished, then a claim will not be sustained.
Although there are no set percentages to provide objective guidance, the claim for the
completion of subdivision improvements for Unit | of Tract 308, a smaller project, was
sustained by a showing that 22% of the improvements were completed.

2 25,000 cubic yards of grading at$1,25 per cubic yard ( the average of the range of $1.00 to $1.50
quoted by Granite ) =$31,250 plus $26,000 ( estimate from Declaration of Jack Foster ) for a total of
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Three factors however, complicate an analysis of this claim and distinguish it from
others. One factor that the Commission must consider is the long period of time, over 24
years, that has passed since the pre Coastal Act work was done on this site. This long
gap affects the calculation of the ratio of the cost of the pre 1977 work to the cost in
1999 of completing the subdivision improvements. The Claimant suggests that either
the 1999 costs to complete be converted into 1976 dollars or that the 1976 expenditures
be converted into 1999 dollars. The law, perhaps contemplating that a vested right claim
would be made in a more timely fashion, simply requires a comparison of the costs

paid out before the project came under the jurisdiction and what it would cost to
complete the project at the time the claim is submitted for a determination. To avoid a
series of potentially confusing computations the analysis of this issue is made using
1976 dollars for 1976 expenses and current dollars for current estimates to complete
work. Exhibit 8 provides mathematical alternatives as proposed by the Claimant to this
method of computation

Another factor the Commission must consider in this case is whether the Claimant can
complete the subdivision improvements for Tract 308 at this late date. This issue is
discussed in a subsequent section of these Findings but concludes that the Claimant
does not now, and never did have the local approvals required to finish the project and
meset the conditions attached to the Tentative Map as necessary to record a Final Map
for Tract 308, Unit Il. The following discussion therefore focuses on the ratio of pre
Coastal Act expenditures vs. Post Coastal Act costs to finish the improvements.

Finally, the Commission must consider the amount and type of work done in 1976. In
1976, the Claimant had obtained only a preliminary grading permit to allow him to
properly survey the site in order to prepare the final grading plan which would be used,
after county approval, to lay out the final alignment of the roads for the subdivision. The
preliminary grading permit did not authorize much, if any, substantial work towards
physically constructing the subdivision infrastructure. The limited grading that was
accomplished may or may not have ultimately been useful to the final grading of the -
subdivision roads but, as the County conditions for the Tentative Map stated, the road
configuration was subject to change and the final “Improvement Plan” that would have
truly sited the roads was never submitted to the County. It thus remains unknown how
much of this 1976 work would have remained as part of the completed project. In any
event, it is clear that most of this 1976 work must be re-done and significantly
augmented before any final grading, paving and utility installation can be undertaken on
this site.

The Claimant states that he has expended $117,000 on work prior to 1977. He
estimates that he will spend an additional $759,000 to complete the project. ( Claimants
submittal, 8M, expanded answer to question 10 of the Vested Right Claim form ). There
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‘is no breakdown of the cost of the individual improvements that remain to be
constructed, however, the figure given seems very low based on staff's experience with
construction and paving costs in California. A separate estimate for the work remaining
to be accomplished has been prepared by the Commission’s Civil Engineer based on
information from San Luis Obispo County, Granite Construction and recent projects in
the Coastal Zone. ( Please see Exhibit 9) This estimate , which does not include all of
the work to complete the subdivision because of the difficulty in obtaining some of the
information is therefore low but indicates that a more reasonable figure for completion of
the site work would be $2,500,000. The Commission finds that this figure is the
appropriate one to use in calculating the ratio of pre 1977 expenditures to post 1977
completion costs. Based on the actual dollars spent and to be spent only 5% or 3%,
based on the lower Granite figures for grading in 1976, of the work was completed prior
to 1977. The Commission notes that even if the Claimants formula for identifying the
ratio between money spent to date and the work done compared with what remains to
be spent and done was used, the 1976 expenditures and work remain insignificant in
light of what is needed to complete the project.

In conclusion and based on all reasonable evidence, it does not appear that the
Claimant has adequately demonstrated that he has incurred substantial liabilities
because of the work performed on Tract 308, Unit Il in 1876. The amount of money the
Claimant contends was spent is not supported by independent verification and would in
any event only represent 5% of the reasonable cost to finish the improvements. The
Claimant has also apparently not been financially damaged by the 1976 expenditures
because he abandoned work on Tract 308, Unit Il for almost a quarter of a century in
favor of pursuing alternative development on the site for which most of the proposed
improvements to Tract 308, Unit It would be inconsistent. ( Tract 1342 and, later Tract
1873) ,

Claimant’s Contention: The Local Approvals for Tract 308 are still valid and thus
Claimants Vested Right to Complete the Project has not lapsed ‘

In addition to demonstrating that “substantial liabilities” have been incurred, the
successful Claimant for a vested right must also show that they have the valid local
approvals needed to complete the project. In this case, the Claimant is requesting a
vested right to allow for the completion of subdivision improvements and the filing of the
Final Map for Tract 308, Unit ll. To properly analyze this request, it must be determined
what local approvals are required for the physical work needed to complete the project,
what approvals are required to satisfy all of the conditions of the Tentative Map and the
status of these approvals. These items are discussed separately in the following
paragraphs. : _
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THE TENTATIVE MAP FOR TRACT 308, UNIT Il : The Tentative Map for Tract 308,
Unit Il expired 22 years ago and because it expired, any Vested Right Claim based on
that approval has also expired. This map was conceptually approved by the Board of
Supervisors of San Luis Obispo County in May 1973. Under the terms of the
Subdivision Map Act, Tentative Maps are valid for two years from the date of approval.
Tract 308, Units | and Il was thus valid until May 1975. On October 1, 1974, the Board
of Supervisors extended the life of Tract 308 until November 1, 1976. On September 28,
1976 the map was again extended for an additional eighteen months ( until March 28,
1978 ).There is no record of any more extensions for Tract 308, Unit Il after the
September 1976 extension. There is no record that the Claimant satisfied any of the
conditions attached to the Tentative Map before it expired. The Tentative Map for Tract
308, Unit Il thus expired on March 28, 1978.

The Claimant’s argument regarding the continued validity of the Tentative Map for Tract
308, Unit Il is unpersuasive. His argument is basically a contention that the original map
for Unit [l is still valid because it evolved into Tract 1342 that then became part of Tract
1873, a Tentative Map that is valid as of this date. Even if it could be reasonably argued
that because the descendent of a valid map was valid, so was an earlier version, the
map for Unit Il was not valid at the time Tract 1342 was approved. As discussed earlier,
Tract 1342 was approved on January 26, 1986. The Tentative Map for Unit Il expired on
March 28, 1978 and the Tentative Map for Unit | expired in May of 1985. Therefore,
neither map was valid at the time Tract 1342 was approved.

IMPROVEMENT PLAN FOR THE SUBDIVISION: In order to file the Final Map for Tract
308, Unit Il, the subdivider was required to complete the subdivision improvements as
conditioned in the county approval of the Tentative Map. These improvements included
road grading and paving to county standards, installation of all utilities ( water, electrical,
gas, cable ), drainage facilities, erosion control devices and individual driveways. In San
Luis Obispo County, an approved “ Improvement Plan” is the local approval that ,
authorizes this work. There is no record at the county that the Claimant ever applied for,
or received, this permit.

OTHER NECESSARY LOCAL APPROVALS: The Tentative Map approved for Tract
308 also included a number of other conditions that had to be satisfied before the Final
Map could be recorded. Many of these conditions, as discussed below, required the
submission of various plans and other documents for County review and approval.
Based on the information in the Claimant’s submittal and the County file for Tract 308,
none of these other approvals were secured.

1. Tentative Map Approval: Condition 1 This Condition, read in conjunction with the
preceding county staff note, requires a revised subdivision map reflecting the BV
zoning requirements and showing an “additional 8 acres of open space or the
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elimination of lots in the steep part of the tract” ( Unit Il is the steep part of the
tract). There is no evidence in the file that this revised map was ever prepared or
approved by the County

‘2. _Tentative Magﬂp_groval Condition 2, This is the condition discussed above that -
requires the submittal of an “ lmprovement Plan” to the Planning Department for
review and approval. The plan was never submitted and thus never approved.

3. _Tentative Map Approval: Condition 3, This condition requires the submittal of a
drainage plan for the review and approval of the County Engineer. The plan is to
include “ a complete drainage plan with all hydraulic design computation.....all
easements required for drainage purposes....off site dramage facilities and meet

~ the requirements of Zone 5-A Flood Control D;stnct There is no record in the file
of an approved drainage plan.

4. Tentative Map Approval: Condition 4, This condition requires the applicant to “
submit complete plans for the proposed water system, prepared by a registered
- Civil Engineer “ and “evidence of a potable water source satisfactory in quantity and
quaiity to the County Engineer for review and approval The condition also
requires that “Fire protection must be provided in a way as to meet county
standards”. There is no evidence in the file of an approved water system in
compliance with the terms of this condition.

5. Tentative Map Approval: Condition 5, This condition requires the applicant to
submit “ complete plans for the proposed sewer system.....required sewer

easements.....” to the County Engineer for review and approval and “ a report of
waste discharge “ to the Water Quality Control Board to set discharge limits. There
is no evidence that this condition was satisfied.

6. Tentative Map Approval: Condition 6, This condition requires that “ all utilities must
- be shown on the improvement plans and will be subject to the approval of the
County Engineer” and “All utility easements-required by the utility companies.... “
“There is no record in the County files or in the Claimants submittal that these
improvement plans were approved by the County Engineer.

7. __Tentative Map Approval: Condition 7, This condition requires a final grading plan
and cut and fill slope easements to be submitted to the County Engineer for review
and approval. There is no record of an approved final grading plan in the County
files or in the Claimants submittal.
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8 Tentative Map Approval: Conditions 8 and 9, Both of these conditions are related
to the “Improvement Plan “ for the construction of the infrastructure for the
subdivision. As already, discussed, this “Improvement Plan” was never approved
by the County.

9 Tentative Map Approval: Condition 10, This condition requires the designation of
open space lots and legal documents relevant to the establishment of the
homeowner's association charged with the maintenance of the open space areas.
There is no evidence of compliance with this condition in the County files or the
Claimants submittal.

10_Tentative Map Approval: Condition 11, This condition requires the applicant , after
consultation with the California State Department of Parks and Recreation, The
State DivisioOn of Forestry and the South Bay Fire District to prepare a fire
protection plan for the review and approval of the Planning Department. There is
no evidence in the County’s files or the Claimant’s submittal of an approved fire
protection plan for the subdivision.

11_Tentative Map Approval: Condition 12, This condition required the submittal of
revised street names_for Planning Department review and approval. There is no
record of compliance with this condition.

- 12 Tentative Map Approval: Condition 14, This condition required that the applicant “
submit building heights for each lot” to the Planning Department for review and
approval. There is no evidence in the County’s files or in the material submitted by
the Claimant to indicate compliance with this condition.

There is therefore no evidence to support the Claimant’s contention that the local
approvals needed to complete the improvements for Tract 308, Unit Il are still valid or
were indeed ever obtained. The Tentative Map for Tract 308, Unit Il expired over 22
years ago, the one local approval that was issued ( the preliminary grading permit) was
exercised and the other approvals required by the conditions attached to the Tentative
Map were never secured. It is therefore unreasonable, in the face of these facts, to
assert that the Claimant has any valid authority to complete this long expired project.

Claimant’s Contention: Current Vested Right Law Provides that a Tentative Map is
Adequate Authority to Grant a Vested Right Claim

The Claimant speculates that under the Supreme Court holding in the Santa Monica
Pines, Lid. V. Rent Control Board case’( 35 C. 3d 858, 1984 ) , he would be entitled to
a vested right because he obtained approval of the Tentative Map for Tract 308 prior to
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the effective date of the Commission’s jurisdiction over his project. A review of the
Santa Monica Pines case reveals that the holding of the Court does not merely state
that the possession of a Tentative Map is sufficient to ensure a successful vested right
claim. Rather, the decision supports the Commission’s Findings because in Santa
Monica Pines, the Court affirmed the decisions of both the Trial and Appellate Courts in
holding that even though the Claimant had obtained a Tentative Map ( and that was the
only permit needed ) for the conversion of apartments to condominiums prior to the
effective date of a local ordinance regulating condominium conversions, the developer
was not entitled to a vested right to complete the conversion because

“the amount of money actually spent by appellants in reliance on the
Tentative Map approval - only about $1,700 was expended between the
date the map was approved and the date the rent control law was adopted
— was inadequate tp predicate a vested right to complete the conversion
free of rent control.” ( infra 860 )

The Court thus affirmed the long line of vested right cases that require not only some
form of local approval for a project but also that the developer incurred substantial
liabilities in reliance on that approval. That test was not met in Santa Monica Pines and
it is not met in this case. ,

The Commission also notes that the Claimant has supplied staff with extensive legal
authority detailing why he believes that the Commission should uphold his Vested Right
Claim. All of this authority either actually supports the staff's position or is not applicable
to the question of vested rights in this situation. The authority cited by the Claimant that
does apply, supports staff’s assertion that in order to sustain the Vested Right Claim,
the Claimant must prove that he had all necessary governmental approvals as of
January 1, 1977, and that he had performed substantial work or incurred substantial
liabilities in good faith reliance upon those governmental authorizations. In addition, in
this case, the Claimant must also prove that he filed the Final Subdvision Map within the
valid life of the Tentative Map ( McPherson v. City of Manhattan Beach, (2000) 78 Cal.
App4th, 1252,1257 ) In this case over twenty two years have gone by wﬂhout filing the
Final Map, and as discussed at length elsewhere in these Findings, the Tentative Map
has long expired thus making it impossible to ever file the Final Map. Because the
Claimant never filed the Final Map is reason, by itself, for the Commission to reject this
claim. :

5. Conclusions Regarding the Claims

A. Claim Number One , VRC for completion of all subdivision improvements for Tract
308, Unit Il : In order to sustain this claim, the Commission must find that
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1) substantial work was done on the site pursuant to valid local approvals before
January 1, 1977 and

2) the Claimant currently has the valid local approvals needed to finish up the
work.

The Claim fails because neither of these criteria are met in this case. As discussed in
these Findings,

1) The Claimant has not shown that substantial work was performed on site,
pursuant to valid approvals, prior to January 1, 1977. The work that was done
is insignificant in view of the cost to complete the project. Virtually all of the
work needed to construct the subdivision improvements remains to be done. The
small amount of grading and clearing done in the fall of 1976 to allow for an accurate
survey is almost completely overgrown and, based on a recent site inspection, was
never done to the standard that would have allowed paving or the installation of
utilities. It is thus obvious that a substantial amount of additional grading would have
to be done before the Claimant would be able to make the improvements he has
listed as items to be constructed. The amount of money spent doing the preliminary

. grading in 1976 ($117,000 based on the Claimants recollections or a significantly
lesser sum ( $57,000) based on general grading costs in Central California at the
time ) is insignificant in relation to the amount of money it would take to construct the
subdivision improvements consistent with the conditions attached to the Tentative
Map. The Commission notes that the cost to mostly complete this project would, as
a conservative estimate be almost $2,500,000. The Claim is therefore not
acknowledged because the amount of work done pursuant to the locally approved
preliminary grading plan and the liabilities incurred were not substantial in view of
the total cost of the project. '

2) The Claimant has not shown that he has currently valid approvals needed to
finish the work . The Claimant does not have any of the local approvals required to
finish work on this site. In order to undertake finish grading, road paving, installation
of utilities and drainage and erosion control facilities, the Claimant would have to
have a valid County permit for an “Improvement Plan”. The Claimant does not have
such a permit and, based on a review of the County records, has never applied for
this permit.

B. Claim Number Two : Recordation of the Final Map for Tract 308, Unit Il : In order to
sustain this claim, the Commission must find that :

®
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.All of the conditions attached to thé Tentative Map have been met and that the
Tentative Map is still valid. . ‘ ‘

The Tentative Map expired on March 28, 1978 and, as of that date, none of the
conditions attached to approval of the Tentative Map had been satisfied. The
Claim of exemption cannot therefore be acknowledged, because the critical
requirements have not been met. The Commission is un-persuaded by the Claimant’s
contention that the Tentative Map for Tract 308, Unit I remains valid because
subsequent tracts have been approved on this and neighboring sites after Tract 308,
Unit Il expired. ( Tracts 1342 and 1873 ).

C.Claim Number Three, Construction of all Subdivision Improvements for Tract 1873
and Recordation of the Final Map for Tract 1873 : In order to acknowledge this claim,
the Commission would have to find that :

-1 substantialvwork, pursuant to valid local approvals, was done on the site prior
to January 1, 1977 and

2. the conditions attached to the Final map had been satisfied prior to that date.

Tract 1873 was not approved by San Luis Obispo County until 1997, twenty years
after the site came under the jurisdiction of the Coastal Act. The conditions
attached to the local approval of the Tentative Map have not been satisfied and
final approval of the subdivision has not yet been obtained because the project is
currently on appeal to the Coastal Commission. The Commission cannot, therefore
make the Finding that work was done on the project prior to January 1, 1977. The
Commission is also un-persuaded by the Claimant’s arguments that if Tract 308, Unit II
is entitled to a Vested Right, so is Tract 1873 because it is one of the successors to
Tract 308. Likewise the Claimant’s argument fails regarding his assertion that the
Commission is “ committed” to approve the current proposal for Tract 1873 because of
statements in the Prait case. Finally, Tract 1873 is a different project than Tract 308,
Unit 1. It is based on a larger site and a different lot and road lay out. Even if Tract 308,
Unit Il qualified for a Vested Right exemption, Tract 1873 would not. The controlling
statute , Public Resources Code Section 30608 |, expressly states that

“ no substantial change may be made in any such development
[exempted under this section] without prior approval having been
obtained under this division “

As discussed in detail in preceding sections of these Findings, there is no basis
under any valid legal theory to sustain a Vested Right Claim for a subdivision
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approved over twenty years after the effective date of Coastal Commission
jurisdiction over the site.

o | P
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YATE OF CALIFORMIA~THE RESOURCES AGENCY GRAY DAVIS, Govemor

JALIFORNIA COASTAL COMMISSION
ENTRAL COAST DISTRICT OFFICE

26 ERONT STREET, SUITE 300

ANTACRUZ, CA 95060

131) 4274863

NOTE:

CLAIM OF VESTED RIGHTS

B
Documentation of the information requested, such as permits, receipts, buildi
inspection reports, and photographs, must be attached. '

Name of claimant, address, telephone number:

Charles A. Pratt Construction Co., Inc.

P.é; Box 1295, San Luis Obispo, CA 93406
(zip code)  (area code) (telephone number)

Name, address and telephone number of claimant's representative, if any:

William S. Walter, Esqg., Walter & Bornholdt :

679 Monterey Street, San Luis Obispo, CA 93401 (805) 541-6601

Ben Maddalena, Central Ccast Engineering

396 Buckley Road, Suite 1, San Luis Obispo, CA 93401 (805)544-3278

(zip code) (area code) (telephone number)

Describe the development claimed to be exempt and its location. Include all incidental
improvements such as utilities, road, etc. Attach a site plan, development plan, grading
plan, and construction or architectural plans. ) .

See Expanded Answer to Question 3.

California Environmental Quality Act/Project Status,

Check one of the following:

a. Categorically exempt ___. Class: ____.“Ttem: _ ~-.
Describe exempted status and date granted:
b. Date Negative Declaration Status Granted:

) Date E; tal Impact Report Approved: Ma 1973 re ardln Exemption/
¢ Vgsetgvu%n{%egts sz=11m§J ggr Tx%?:‘t"BOB an Fina Env:‘?ron—

1 mf) r 1998,
ARach e envu'o aé%tgl lx}ne agtigpocx[:tro??:egatxég c?ec!a?zftzx%ge er 1, 199 )

See Exhibits 4A and 4B respectzvely.

FOR COASTAL COMMISSION USE: : o
Claim Number . Date Submitted .

Date Filed

EXHIBIT 2
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List all governmental approvals which have been obtained (including those from federal
agencies) and list the date of each final approval. Attach copies of all approvals.

See Expanded Answer to Question 5.

List any govermnmental apprdvals which have not yet been obtained and anticipated dates of
approval.

See Expanded Answer to Question 6.

List any conditions to which the approvals are subject and date on which the conditions

were satisfied or are expected to be satisfied.

The expected date of completion of any and all of the above
conditions is contingent upon the date upon when the Commission
resolves the pending appeal and this Claim of Exemption/Vested
Rights. The Claimant would hope that such conditions for each of

the three Vested Rights Claims could be resolved prior to October
15, 1999. See Expanded Answer to Question 7. . -

Specify, on additional pages, nature and extent of work in progress or completed, including

(a) date of each portion commenced (e.g., grading, foundation work, structural work, etc.);

(®) governmental approval pursuant to which portion was commenced; (c) portions

completed and date on which completed; (d) status of each portion on January 1, 1977;

(e) status of each portion on date of claim; (f) amounts of money expended on portions of work
completed or in progress (itemize dates and amounts of expenditures; do not include

expenses incurred in securing any necessary governmental approvals).

See Expanded Answer to Question 8.

Describe those portions of development remaining to be constructed.

See Expanded Answer to Question 9.

ExHIBITZ



10.

11

12.

13.

14,

15.

23-

List the amount and pature of any Yiabilities incurred that are not covered above and dates
incurred. List any remaining liabilities to be incurred and dates when these are anticipated
to be incurred.

__S_e_ée Expanded Answer to Question 10.

State the expected total cost of the development, excluding expenses incurred in securing
any necessary governmental expenses,

See Expandéd Answer to Question 11.

Is the development planned as a series of phases or segments? If so, explain.

Ofiginallx Tract 308 was approved as one phase, and was
subseguently developed as Unit I and Unit II, '

When is it anticipated that the total development would be completed?

One vear after approvals are complete.

Authorization of Agent.

I hereby authorize Charl g' s A. Pratt . to act as my representative and bind
me in all matters concerning this application.

NSTRUCTIOI'I co.,

xgn&ture of Claxmant CHARLES A. PRATT

I hereby certify that to the best of my knowledge the information in this application and all
attached exhibits is full, complete, and correct, and I understand that any misstatement or
omission of the requested information or of any information subsequently requested, shall
be grounds for denying the exemption or suspending or revoking any exemption allowed on
the basis of these or subsequent representations, or for the seekmg of such other and further
relief as may seem proper to the Commission.

QNSTRUCTION CO.,

o2 W
ngna re O Claunant(s) or Agent
CHARLES A, - PRATT

eX.2

INC.

INC.

“.
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Expanded Answer to Question 3

Pratt Claim of Exemption/Vested Rights

A. Expanded Answer to 3: Describe the development claxmed to be .

exempt and its location.

1. Overview Of Claimant’s Three Claims Of Exemption/Vested
Rights.

The Claimant asserts three claims of exemption/vested rights:

(1) The right to complete the off-site improvements for
Unit II of Tract 308 for 152 lots;

{(2) The right to record a Final Map Unit II of Tract
308 for 152 lots as original approved by the County
of San Luis Obispo, or, in the alternative;

(3) The right to complete and record Tract 1873,
Development Plan/Coastal Development Permit
D890423D, and Variance D960112V, which is presently
pending on appeal before the Commission, on the
grounds that the Court of Appeal has found that
"the Commission is committed to granting a permit
to complete the subdivision provided it comports
with the land density requirements of the Coastal
Act. Pratt, infra., 128 Cal.App.3d at 848.
Tentative Tract 1873 comports with the land demsity -
requirements of the Coastal Act as established by
the certified Local Coastal Program.

These three claims are hereinafter referred to by claim number
(e.g., "Claim 1," etc.)

2. Relationshlp of claims of exemptian/vested rlghts to
prior Appellate Court dec181on. -

The Claimant contends that wzth regard to Unit II of Tract
308, the Court of Appeal’s decision in South Central Coast Regional
Com. v. Charles A. Pratt Construction Co. (1982) 128 Cal.App.3d
830, is applicable to both Unit I and Unit II of Tract 308, that
Pratt expended approximately twice as much for the off-site
improvements for Unit II of Tract 308 as compared to Unit I of
Tract 308 and that, therefore, Claimant, at a minimum, has a vested
right to complete and record a Final Subdivision Map which comports
with the Local Coastal Program’s determination of allowable density
for this site, which density is, at a minimum, established by Tract
1873. This claim is based upon express language in the prior Court
of Appeal’s decision that:

EX. 2
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:banded Angwer to Question 3

ratt Claim of Exemption/Vested Rights

"The Commisgsion thus found that Pratt had a vested right
to complete the off-site improvements, although he had no
vested right to record the final subdivision map. ...
Because Pratt was allowed to complete the offsgite

improvements, the Commission is committed to granting a
permit to complete the subdivision provided it comports
with the land densgity requirements of the Coastal Act.®
128 Cal.App.3d at 848 (emphasis added)

The Claimant contends that the rationale of the Court of
ppeal’s decision is applicable to Unit II of Tract 308, and notes
hat the Court of Appeal’s decision references Tract 308, without
ifferentiating its two Units.

The Staff of the Commission has taken the position that this
ourt of Appeal decision applies only to Unit I of Tract 308, and
ot to Unit II of Tract 308. Based upon that position, the
laimant submits this claim for exemption for Unit II of Tract 308,
nd asserts that if the prior Court of Appeal’s decision does not
Pply to Unit II of Tract 308, then the Claimant is entitled to a
e novo review of its claim of exemption of for Unit II of Tract
08, since the iasue of Claimant’s vested rights would not have
een determined by the prior Court of Appeal’s decision. The
laimant maintains that, at a minimum, since more work was done on
he off-gite improvements for Unit II of Tract 308 than for Unit I
f Tract 308, it is a necessary conclusion that the Claimant has a
ested right to complete the ocff-site improvements for Unit IT of
ract 308 and, therefore, at a minimum, the Commission is
committed" to allow the Claimant to record a Final Map which is
ither consistent with the LCP’s land density requirements per the
ourt of Appeal’s decision, or, alternatively, consistent with the
ensity of the originally approved Tract 308, Unit II.

The consequence of the Commission Staff’s position that Unit
I of Tract 308 was not determined by the Court of Appeal’s
ecision is that the Claimant is entitled to apply herein for a
ested right to record Unit II of Tract 308 according to its
riginal density, and entitled to a full exemption for then
ecordation of a Final Map from the provisions of the Coastal Act
Claim 2). If the Commission Staff’s interpretation is correct,

hen there is no reg judicata or collateral estoppel from the prior

ourt of Appeal’s decision with regard to Unit II of Tract 308. As
iscussed below, the California Supreme Court has subsegquently
riticized the result in the prior Pratt Court of Appeal decision,
nd if decided under current law, would uphold a complete vested
ight and claim of exemption from the Coastal Act. The prior

2
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Expanded Answer to Question 3
Pratt Claim of Exemption/Vested Rights

denial of Pratt’s claim for a full exemption under the Coastal Act
to record a Final Map for Tract 308 is based upon the following
holding from the Court of Appeal’s decision that:

“we specifically reject the “final discretionary
approval’ test proffered by the subdividers in this case.
Although approval of the tentative map may be the last
digcretionary act by the local governing agency under the
Subdivision Map Act, {[cite omitted], we Dbelieve the
overriding environmental policies of the coastal act,
including a narrow scrutiny of claims of exemption,
support our holding that more is required to obtain a
vested right than mere tentative map approval.”

(Emphasis added)

This rationale for the prior Pratt Court of Appeal’s decision

subsequently rejected by the California Supreme Court in Santa
&ica Pines, Ltd. v. Rent Control Board (1984) 35 C.3d. 858, 868,
ch held that all that is required to establish a vested right is

something akin to a “building permit” in terms of the implied
promise to complete an approved development: :

“a promise such as that implied by a building permit that
the proposed use will not be prohibited by a class of
restrictions that includes the regulation in question.”

See also Conway v. City of Imperial Beach (1997) 53 Cal.App.4th 78;
Consaul v. City of San Diego (1992) 6 Cal.App.4th 178.

The California Supreme Court rejected the rationale behind the
Pratt Court of Appeal’s decision to allow a vested.-right to record
the Final Map for Tract 308 in Santa Monica Pines, Ltd. v. Rent
Control Board, supra, 35 Cal.3d at 864, where it stated:

“We are aware of several recent decisions which decline
to recognize tentative map approvals as a ‘final
approval’ which may be relied upon under Avco Community
Developers, Inc. v. South Coast Regional Com., supra, 17
C.34 788, some requiring final subdivision map approval
[cites omitted], others requiring only fulfillment of all
the conditions set out in the tentative map approval
(South Central Coast Regional Com. v. Charles A. Pratt
. Congtruction Co. (1982) 128 C.A.34 830, 845 [cites

omitted]. These decisions have not focused, though, on
the character of the tentative map approval itself as a

representation that a property may be subdivided upon
3
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Expanded Answer to Queéticn 3
Pratt Claim of Exemption/Vested Rights

satisfaction of stated conditions in the same way as a

building permit repregente that a bulldn.ng may be.*®
(Emphasis added) , , ,

Therefore, the claim for exemption for Unit II of Tract 308 of
the original proposed density would be consistent w1th the current
state of the law.

3. Claimant’s Vested Rights Have Not Lapsed.

As a matter of law, the Claimant’s vested right to complete
Unit II of Tract 308 has not lapsed with the passage of time with
regard to any of the claims of exemption. In Pardee Consgtruction
v. California Coastal Com. (1979) 85 C.A.3d 471, 157 Cal.Rptr. 184,
the developer had obtained building permits for the construction of
a condominium project in San Diego. It then acquired a vested
right through issuance of the permits and performance of
substantial work and incurrence of substantial liabilities in
reliance on the permit: e.g., “rough grading, desilting basin,
drainage system and foundations for all 231 units,” and actual
construction of 152 of the units. That vested right was provided

an exemption from the 1973 Coastal Act permit requirements.

However, due to an economic downturn, the developer delayed the
construction of the last 79 units and, as a result, the building
permits expired. When Pardee applied for new building permits and
then sought an exemption from the 1977 Coastal Act relative
thereto, the Coastal Commission denied the claim for exemption,
claiming:

“that Pardee’s ‘*vested right’ could not outlive the
government approvals -- the city building permits upon
which it was based.” 95 C.A.3d, at 476«

Both the trial court and Court ofbkbﬁéal rejected that argument.
Specifically, the Court found that:

“the right possessed by Pardee was in the nature of a
property right. [Cite omitted.] Pardee’s failure to
exercise that vested right to its fullest extent before
the enactment of the 1976 coastal act does not affect its
vested character. [Cite omitted.]l” Id. at 479.

The Claimant’s vested rights herein are also property rights which,
as in Pardee Construction, simply do not cease to exist. Indeed,
it should be noted that taking action in derogation of the vested
right amounts to a legally impermissible takings. Miller wv.

4
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anded Answer to Question 3
Pratt Claim of Exemption/Vested Rights

McKenna (1944) 23 C.2d 774, 783. (an action involving a vested right
and after-enacted legiglation).

Tract 308 has been in continuous process since its original
approval by the County prior to the adoption of the California
Coastal Act. Tract 308 as approved, included the areas which have
been referred to as Unit I and Unit II. After the claimed
expiration of Tract 308 by the County, Pratt resubmitted Unit I of
the project which was designated as Tract 1342, Unit II of Tract
308 is included in the area of Tract 1873. Tract 1342 was approved
by the Coastal Commission and recorded in 1989. The application
for Tract 1873 was submitted in 1989 to the County of San Luis
Obispo, and was deemed complete on July 10, 1990. The only
differences regarding Tract 1873 from Unit II of Tract 308 is that
Tract 1873 was enlarged to include an additional 41 acres, which
are to be dedicated as permanent open space, and a substantial
reduction in density. The continuous processing of the project is
supported by the title of the environmental review document
certified by the County of San Luis Obispo for Tract 1873, which is
"Final Supplemental Environmental Impact Report." (See Exhibit 4B)
The environmental review for Tract 1873 is "Supplemental"” to the
original Environmental Impact Report prepared for Tract 308.

4. If The Commission Rejects A Full Exemption For Unit II Of
Tract 308, Then The Commission Is Still Required To Allow
The Claimant To Make A Beneficial Use Of The Off-site
Improvements For Unit IT Of Tract 308, And Is "Committed”
To Approving A Subdivision Which Comporte To The Land

Density Requirements Of The Coastal Act As Established By

The Certified Local Coastal Program.

If the Commission rejects a full exemption for Unit II of
Tract 308, then the Commission ig "committed" to allow the Claimant
to make a beneficial use of the off-site improvements, and to
record a Final Map which is consistent with the density
requirements of the Certified Local Coastal Program.

The reason why the Court of Appeals held that the Commission
is committed to granting a permit to complete the subdivision
"provided it comports with the land density requirements of the
Coastal Act is explained by reference to the appellate record
itself. The appeal to this Commission from the Regional
Commission’s acknowledgement that Pratt had a wvested right to
complete the off-site improvements, but no vested right to record
the final map recognized the property owner’s contention that this
created a paradox: "The paradox which has been created is this.

5
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rpanded Answer to Question 3
ratt Claim of Exemption/Vested Rights

fo the present day, the applicant has spent over $200,000 to
construct the off-site improvements required by the tentative map
approval by the County. ...The Regional Commission has recognized
that the applicant had a wvested right to perform this work without
the necessity of obtaining a coastal permit."

"By denying the applicant’s request for a permit to
record a final subdivision map, the Regional Commission
has effectively denied the applicant any use whatsoever
of its off-site improvements and the expenditures made in
relation thereto. ...It is further contended that if the
applicant is denied a right to make a reasonable use of
its valuable off-site improvements, such denial amounts
to a taking of the applicant’s property without
compensation."¥

In response to these concerns of the Applicant, the State
Commission found:

"The Regional Commission did not deny the applicant the
right to make reasonable use of the off-site improvements
but only denied the applicant’s two specific proposed
uses, which were 86-~lot and 72-lot subdivisions. The
Regional Commission expressed interest in reviewing an
application for a project with a substantially-reduced
density for this project site." (Id., p. 192)

When the State Commission upheld the position of the Regional
Commission on November 15, 1977, the Executive Director of the
Commission reiterated the fact that if the property came forward
with a subsgtantially reduced proiject, which is the very project
which is now before this Commission, stating:

1/ Appeal Summary, California Coastal Commission, Appeal No.
392-77, Administrative Record, Vol. -1, p. 189 (Exhibit 3H). The
Claimant hereby requests that the Commission take official notice
of the full Administrative Record, and Court of Appeal’s records in
the Claimant’s prior claim of exemption. The Commission is also
asked to take official notice of all of the records and
environmental documents presented in the pending appeal before the
Commission A-3-SL0-98-087, which is incorporated herein by this
reference. .
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!xpanded Answer to Quesﬁion 3
Pratt Claim of Exemption/Vested Rights

ommission is

"The Regional Commission made clear that an application
for a substantially reduced density for the site would be
appropriate undexr the Coastal Act, and that the remedy to
the problem was not to try to persist with this wvery
large nuwber of lots, but rather to come in with a re-
design with a smaller number of lots that would indeed
reflect the fact that there had been the expenditure for

the offsite improvements.

"It seems to us that that’s a perfectly sensible
determination by the Regional Commission and one entirely
consistent with the Coastal Act, and we believe that the
remedy is for the Pratt Construction Company to resolve
the question o©f the proper number of lots with the
Regicnal Commission." (Administrative Record, pp. 200-
201; emphasis added.)

Based upon these statements in the Record presented to the

ourt of Appeals, it is no wonder that the Court concluded that the
"committed to granting a permit to complete the

subdivision provided it comports with the land density requirements
of the Coastal Act." Some 20 years later, the project before the
Commission has fulfilled that promise by substantially reducing

densities to conform with the Certified Local Coastal Program.

The general location of the development is depicted on the
following maps (reduced from £full size):

Item Exhibits
a. Tract 308 Government USGS Topo Map. ~ 3aA
b. Zoning Map showing Urban Reserve Line. 3B

7
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- Expanded Answer to Question 3
Pratt Claim of Exemption/Vested Rights

B. Expanded Answer to 3: Attach a site plan, development plan,
grading plan, and construction or
architectural plans.

The following plans are attached as the identified Exhibits
(reduced from £full size).

Item Exhibits
¢. Approved Tentative Map 3C
d. 8Street Improvement Plans (4 sheets) 3D
e. Approved Lot and Street Grading Plan 3E
(3 sheets)
f. Enlargment of signed Approval of 3F

Grading Plan described in e, above.

(See ‘also, separate Oversized Map Submittal. List attached as
Exhibit 3G6.) o

EX. 2




Expanded Answer to Question 5
Pratt Claim of Exemption/Vested Rights

Expanded Answer to 5:

List all governmental approvals which have

been obtained (including those from federal agencies) and list
the date of each final approval.

With regard to Claimant’s Vested Rights Claims 1 and 2:

Ttem

a.

b.

County Subdivision Review Board
Approval, February 21, 1973. -

Los Osos South Bay Advisory Group
Approval of Tentative Map.

County Planning Commission Approval
of Tentative Subdivision Map and
Environmental Impact Statement

- Tract 308, Cabrillo Estates
(Rodman - Central Coast Engineering),
April 24, 1973.

County Board of Supervisors Approval
of Planning Commission Action,
Resolution Approving Exceptions To
Section 11-351.1402.A.3, B.2., C.1.
and E (Standard Improvement
Specifications and Drawings) for
Tract 308, Cabrillo Estates,

May 7, 1973.

County Board of Supervisors Approval

of Planning Commission’s Recommendation
to Approve Tract 308, In the Matter of
Tentative Subdivision Map, Tract 308,
Cabrillo Estates, May 7, 1973. ="

County Board of Superviséis Renewal of
Tentative Map, September 28, 1976.

Approvals for Unit II of Tract 308
upon which substantial construction
was commenced: Street Grading Plan
County Planning, August 4, 1976, and
Street Grading Plan County Engineering,
August 5, 1976.

Exhibits

5A

Not
Available

5C

5D

5E

5F

5G

EX. 2
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Expanded Answer to Question 7
Pratt Claim of Exemption/Vested Rights

Expanded Answer to 7: With regard to Claimant’s Vested Rights
Claims 1 and 2, the conditions of approval are set forth in the
following approvals, and based upon which the commencement of
substantial construction occurred. These approval documents are
identified below, and the supporting documents are listed as
Exhibits in the Expanded Answer to Question 5:

Item ‘ : Exhibits

a. County Board of Supervisors Approval 5D
of Planning Commission Action,
Resolution Approving Exceptions To
Section 11-351.1402.A.3, B.2., C.1l.
and E (Standard Improvement
Specifications and Drawings) for
Tract 308, Cabrillo Estates,
May. .7, 1973.

b. County Board of Supervisors Approval 5E
of Planning Commission’s Recommendation
to Approve Tract 308, In the Matter of
Tentative Subdivision Map, Tract 308,
Cabrillo Estates, May 7, 1973.

c. County Board of Supervisors Renewal of' 5F
Tentative Map, September 28, 1976. :

d. Approvals for Unit II of Tract 308 5G
upon which substantial construction
was commenced: Street Grading Plan
County Planning, August 4, 1976, and
Street Grading Plan County Engineering,
August 5, 1976.

With regard to Claimant’s .Vested Rights Claim 3, the
conditions of approval are voluminous and detailed, and are set
forth in detail in the following documents, which documents are
listed as Exhibits in the Expanded Answer to Question 5: It is
expected that those conditions can be satisfied within one year of
final action by the Commission on the pending appeal and this Claim
of Exemption: -

e. Board of Supervisors Final Action, Tract 5H
1873, September 1, 1998.

EX.2




Expanded Answer to Question 8
Pratt Claim of Exemption/Vested Rights

Expanded Answer to 8: The following description and documents are
in response to Question 8(a), specifying the nature and extent of
work in progress or completed concerning Vested Rights Claims 1 and
2, including the date that each portion was commenced:

Item : Date Exhibits
(1) Recording of Initial 1963 8B

Cabrillo Estates Phases

(2) Stub streets (including curbs, 1963 8B
gutters, paving, water lines and
utilities) from adjacent tract to

- Tract 308
(3).“Site grading roads 1963 8B
. (4) Central storm drain system ’ 1963 8B
{5) Central water system 1963 . 8B
(6) Central‘power, gas, phone and cable 1963 8B
T.V. system
(7) Design engineering - Unit II, 5/7/73 : 8K
Tract 308%*
(8) Survey work - Unit II, Tract 308 8/76
(9) Re-engineering roads and utilities - 8/76

- Unit II, Tract 308%

(10) Clearing, grubbing and street' Y 8/76 8M
grading - Unit II, Tract 308,
7,400 lineal fget, 50+ feet wide

{11) Storm drainage - Unit II, Tract 308 8K3

* (See Oversized Map Submittal, Exhibits 3C-3F, listed in Exhibit
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Expanded Answer to Question 8

R

]

»

Pratt Claim of Exemption/Vested Rights .

Expanded Answer to 8: The following description and documents are
in response to Question 8(b), specifying the nature and extent of
work in progress or completed concerning Vested Rights Claims 1 and
2, including governmental approval pursuant to which portion was
commenced:

Item Date Exhibits
a. County Subdivision Review Board 2/21/73 5a
Approval.
b. Los Osos South Bay Advisory Group : Not
Approval of Tentative Map. Available
c. County Planning Commission Approval 4/24/73 5¢C

of Tentative Subdivision Map and
Environmental Impact Statement

- Tract 308, Cabrillo Estates
(Rodman - Central Coast Engineering).

d. County Board of Supervisors Approval s/7/73 5D
of Planning Commigsion Action,
Resolution Approving Exceptions To
Section 11-351.1402.A.3, B.2., C.1.
and B (Standard Improvement
Specifications and Drawings) for
Tract 308, Cabrillo Estates.

e. County Board of Supervisors Approval 5/7/73 5E
of Planning Commission’s Recommendation
to Approve Tract 308, In the Matter of
Tentative Subdivision Map, Tract 308, _
Cabrillo Estates. .

f. County Board of Supervisors Renewal 9/28/76 5F
of Tentative Map.

g. Approvals for Unit II of Tract 308 8/4/76 5G
upon which substantial construction 8/5/76

was commenced: Street Grading Plan
County Planning, August 4, 1976, and
Street Grading Plan County Englneerlng,
August 5, 1976.
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Expanded Answer to Question 8
Pratt Claim of Exemption/Vested Rights

Expanded Answer to 8: The following description and documents are
in response to Question 8(c), specifying the nature and extent of
work in progress or completed concerning Vested Rights Claims 1 and
2, including portions completed and date on which completed:

Item Date Exhibits

(1) Recording of Initial 1963 8B
Cabrillo Estates Phases

(2) 8tub streets (including curbs, 8/24/7¢0 8B
gutters, paving, water lines and
utilities) from adjacent tract to

Tract 308
(3) site grading roads 8/24/70 8B
(4) Central storm drain»systam: 8/24/70 8B
(5) Central water system A 8/24/70 8B
(6) Central power, gas, phone and ' 8/24/70 8B
cable T.V. system
f?) Design engineering - Unit II, 12/76 8K
Tract 308
(8) Sﬁrvey‘work - Unit II, Tract 308 5/73
(9) Re-engineering roads and utilities 3/75

- Unit II, Tract 308

(10) Clearing, grubbing and street - 10/76 through 8M
grading - Unit II, Tract 308, 12/24/76 _(See
7,400 lineal feet, 50+ feet wide Declarations)

{11) Storm drainage - Unit II, Tract 308 12/76 8K3
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Expanded Answer to Question 8

Pratt Claim of Exemption/Vested Rights

Expanded Answer to 8: The following description and documents are

in response to Question 8(d),

specifying the nature and extent of

work in progress or completed concerning Vested Rights Claims 1 and
2, including the status of each portion on January 1, 1977:

Item

(1)

(2)

(3)
(4)

- (5)

(6)
7)
(8)
(9)

(10)

(11)

Recording of Initial
Cabrillo Estates Phases

Stub streets (including curbs,
gutters, paving, water lines and
utilities) from adjacent tract to
Tract 308

Site grading roads

Central storm drain system

Central water system

Central power, gas, phone and
cable T.V. system

Design engineering - Unit II,
Tract 308, to record Final Map

Survey work - Unit II, Tract 308,
to record Final Map

Re-engineering roads and utilities

- Unit II, Tract 308 :

Clearing, grubbing

Street grading - Unit II, Tract 308,

7,400 lineal feet, 50+ feet wide

Storm drainage - Unit II, Tract 308

%

100%

100%

100%
100%
100%

100%
80%
100%
80%

100%

60%

80%

Exhibits

8B

8B

8B

8B

8B

8B

8K

8M

M

8K3

Attached hereto are the Declarations of Charles A. Pratt, Jack S.
Foster, Randy Houg, and Ben Maddalena.
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Expanded Answer to Question 9
Pratt Claim of Exemption/Vested Rights

Expanded Answer to 9: With regard to Claimant’s Vested Rights
Claims 1 and 2, the following portions of development remain to be

constructed:
a. Continuation of utilities from existing stubs.

b. Construction and continuation of street pav1ng,
curbs, and gutters.

c. Completion of storm drain system per Plan.

EX.&




Expanded Answer to Question 10
Pratt Claim of Exemption/Vested Rights

Expanded Answer to 10:

With regard to Claimant’s Vested Rights Claims 1 and 2, the
following is the amount and nature of liabilities incurred that are
not covered above and dates incurred:

Cost of land (in 1974 dollars, ‘
excluding interest): $339,130

Purchased: . , February, 1974

With regard to Claimant’s Vested Rights Claims 1 and 2, the
remaining liabilities to be incurred and the dates these are
anticipated to be incurred:

Estimated cost of completing

construction of 152 lots,

excluding clearing and grading

(in 1976 dollars), 1 year after '

project approval: $253,451

R

-y




L

Expanded Answer to Question 11
Pratt Claim of Exemption/Vested Rights

Expanded Answer to 11: The expected total cost of the development,
excluding expenses incurred in securing any necessary governmental
expenses, in 1976 dollars, is comprised of the following sums:

N ;
© Cost of land: $339,130

Total cost of constructing 152 lots,
with streets, including the cost of
completed work in progress (in 1976

dollars) : A 350,751
TOTAL COST $689,881

EX.2




STATE OF CALIFORNIA ~THE RESOURCES AGENCY GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 895060
(831)427-4863

William Walter, Esq. August 2, 1999
Walter and Bornholdt ’

679 Monterey Street

San Luis Obispo, Ca.

93401

Dear Mr. Walter,

This letter is in response to the Vested Right Claims you submitted on behalf of Charles
Pratt on July 1, 1999 for Tract 308, Unit Il, located in the Los Osos-Baywood Park area of
San Luis Obispo County. (3-99-048-VRC) .You have requested that the Commission
acknowledge the following claims :

1. The right to complete off-site improvements for Unit Il for 152 lots. -

2. The right to record a Final Map for the 152 lots, or '

3. Therightto record the Final Map for Tract 1873, currently on appeal to the
Commission.

| have reviewed the two volume submittal and the numerous plans and cannot file any of
the claims for the reasons detailed in the followmg paragraphs.

CLAIM #1: COMPLETION OF OFF-SITE IMPROVEMENTS

This claim proposes that the “off site” improvements for Unit Il of Tract 308 be exempt
from the Coastal Development Permit required for new development in he Coastal Zone
(Public Resources Code 30601). It is my understanding that the development proposed
for exemption is actually on the site of the proposed subdivision and would be more
accurately characterized as subdw:snon impravements for Tract 308 ( grading, roads,
.utilities and similar mfrastructure to serve the proposed 152 lots ).If the development
proposed for exemption is truly not within the boundaries of Tract 308, please advise.

This claim cannot be filed for the following reasons:

Development is not clearly identified: You have asked that the Commission
acknowledge a Claim of Vested Right to complete off-site improvements for 152 lots and
have submitted a number of drawings, Plans and Maps for Tract 308 and other nearby
sub-divisions. In order to analyze your claim, you must specify the various elements
characterized as “off-site” improvements and identify them on the approved plans ( e.g.
the cubic yards of grading, cut and fill, length and width of roads, road surfacing, utilities




.’

such as wastewater treatment facilities, water lines, driveway cuts, building pads, tree
removal). A clear map at an appropriate scale which identifies the improvements,
proposed lots and geographic area of Tract 308, Unit Il as approved by the County is
also needed.

County approval record for Tract 308: A key element in the analysis of your vested
right claim is evidence of the pre-1977, valid, governmental approvals on which you base
the claim. You are therefore required to submit copies of valid county approvals that
clearly are applicable to the project you claim is exempt. Although you have submitted
some County approvals, they do not clearly authorize the project for which you are
claiming a vested right because they do not describe the project, some do not appear to
be final actions and none indicate whether the approval is still valid.

You have submitted a number of documents memorializing various county actions that
may be relevant to Tract 308, however, they are all inadequate for one or more of the
reasons summarized above. For example, Exhibit 5a, Subdivision Review Board action of
February 21, 1973 describes a 235 lot subdivision on 129 acres. This is inconsistent with
the project description provided in the body of your claim for Tract 308. The Planning
Commission approval ( Exhibit 5c, April 24, 1973 ) does not include a map and simply
identifies the project as Tract 308. The Board of Supervisors action of May 7, 1873
likewise does not offer a specific description or map of Tract 308. | note also that this
action was essentially an approval in concept pending receipt and approval of grading
and erosion control plans and satisfaction of several other conditions. Finally, Exhibit 5g
is a one page resolution from the Board of Supervisors approving Tract 308. As with the
other documents, this resolution does not describe the project, does not include all of the
conditions attached to the approval of this subdivision and does not state when the
approval expires. -

Appropriate and complete documentation from the County records in connection with the
applicable approvals are needed to process your claim.

Current status of the Tentative Map for Tract 308: You have stated in your claim that
the Tentative Map for Tract 308 is still valid. Government Code Section 66452.6 (a)
provides that Tentative Maps shall expire after two years unless they are extended.
Evidence in your submittal seems to indicate that the map has expired. For example, the
EIR prepared for Tract 1873 states that the map for Tract 308 is “long expired” ( EIR,
page X-34 ). You have not provided any documentation in your submittal to support your
contention that the Tentative Map for Tract 308 has been extended pursuant to
applicable law for these past twenty three years. A letter from county planning
documenting the various extensions of Tract 308 and including a statement that the
Tentative Map for this tract is still valid could provide the needed evidence.

Ex.e




The environmental documents for Tract 308 do not support your claim that the
project had all necessary governmental approvals prior to January 1, 1977: You
have offered two EIR documents in support of your claim. Exhibit 4a of your submittal is
an undated EIR for Tract 308 (no unit number given). This report was prepared by
Central Coast Engineering and shows a project location different than that shown on
other maps identified as Tract 308. Furthermore, this EIR was apparently prepared well
after the date this site came into the Coastal Zone on January 1, 1977. References in the
Traffic Section cite information published in 1980 and 1984 ( page C-1). The preliminary
assessment of endangered wildlife habitats prepared for the EIR was written in
November of 1984 ( page D-1). Ordinarily, EIR’s are prepared before project approval, it
is therefore unclear how this EIR, which was prepared in the mid- 1980's supports your
claim.

The EIR for Tract 1873 was also included in your submittal { Exhibit 4b ). This document
- was prepared in 1996 for a 45 lot subdivision on a 124 acre site, part of which includes e
land originally included in Tract 308. It is, however, a different project with fewer lots,
different street alignment, larger site area etc. It is unclear why this EIR has been
included and how it supports your claim for Tract 308. Please clarify your response ta -
Question 4 on the Vested Rights Claim Form.

County approvais for work claimed as basis of exemptlon not included: As you
know, to establish a claim of vested right in this case, you must demonstrate that
substantial work on the project was completed, pursuant to a valid permit ( or provide
evidence that no permit was needed ) prior to January 1, 1977. It is clear that you are
relying on grading done during the fall of 1976 to establish your claim, however, there is
no evidence in your submittal of a county grading pemit for this work. Please submit this
permit or provide evidence that a grading permit was not needed to perform the work.

Additional evidence of substantial work is needed: Declarations from Randy Houg,
Jack Foster, Charles Pratt and Ben Maddalena state that certain grading work was
accomplished on this site. The Pratt and Maddalena declarations state that this work
occurred in the fall of 1976. An undated air photo is also submitted as evidence of pre
1977 grading. While Declarations are certainly given appropriate weight, more objective
evidence would be helpful in estabhshmg the amount and timing of pre- 1977 grading on
this site. County inspectors records or invoices far the gradmg would be the type of
material that could provide this objective support .

Total cost of project and pre-1977 expenditures are unclear: You have submitted
several pages outlining a number of tasks and actions in response to question number
eight on the Vested Rights Claim form. This question requests information on
construction costs incurred pursuant to valid county approvals, for work done on the site
prior to January 1, 1977. Only those costs incurred to actually construct development

3
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authorized by a valid governmental approval ( i.e. Grading permit, subdivision approval )
can be included. Expenditures associated with obtaining governmental approvals ( permit
fees, EIR costs, design, engineering) may not be counted as expenses for this purpose,
nor may land acquisition costs. Your list includes a number of items that are not relevant
to establishing pre- 1977 construction costs. In addition, the local approvals cited in
support of the expenditures are, as discussed in a preceding paragraph, missing or
inadequate. The listing is also flawed because of the lack of specificity regarding the
elements of the project. Finally, the projected cost of completion is extremely low and
based on 1976 dollars. As part of the analysis of your claim, staff will adjust the pre-1977
grading expenditures to be expressed in current dollars. Estimates for work remaining to
be accomplished should therefore be given in current dollars as well.

In order to properly analyze your claim, please submit the approved subdivision map
showing all required improvements ( water lines, sewage facilities, paved roads, drainage
improvements, erosion control devices, gas and electrical lines, grading etc.) as required
by the county. Also include a list which specifies each item (i.e. paving of x many feet of
roads) , cites the county approval for undertaking the work and provide a cost of that
work item. Clearly indicate which items were completed prior to 1977 and which items
remain uncompleted or partially completed. Do not include work undertaken to complete
other projects. Finally, include invoices or job orders for work completed prior to January
1, 1977 and estimates, by a qiialified p&rson, for the’ remammg constructlon needed to
complete the subdwusuon |mprovements and f‘ le the Flnal Map I

CLAIM #2 : FILING OF THE FINAL MAP FOR TRACT 308, UNIT li

You have requested that the Commission acknowledge a claim of exemption for the Final
Map for Tract 308, Unit Il. A 152 lot subdivision. As discussed in earlier sections of this
letter, there is insufficient information in your submittal to analyze whether the Final Map
for Tract 308, Unit Il can be exempted from the coastal permit requirement. Ata =
minimum, the project description defects have to be addressed, total cost of project
estimated and the conditions placed on the Tentative Map must be submitted. The status
of the county approval must also be clarified because Tract 308, Unit Il was apparently
approved 23 years ago and seems to have been abandoned in favor of other, newer,
projects. N

CLAIM# 3 : FILING THE FINAL MAP FOR TRACT 1873

You have requested that the Commission, as an alternative to acknowledging a claim of
vested right for the Final Map for Tract 308, instead grant such an exemption to Tract

1873. Tract 1873 was approved by the county last year and is for a different project than
Tract 308, Unit Il. Tract 1873 does include some of the land apparently included in Tract
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308 ( the exact amount will depend on the final, specific description of Tract 308 ) but is
for many fewer lots in a different configuration, different road alignments and a larger site.
Public Resources Code Section 30608 states that “no person who has obtained a Vested
Right.....shall be required to secure approval pursuant to this chapter, provided no
substantial change may be made In any such project..” (emphasis added ). Tract 1873 is
clearly a substantial departure from the subdivision approved as Tract 308. By statute,
the substitution of Tract 1873 for Tract 308 cannot be made. Finally, | note that Tract
1873 was approved by San Luis Obispo County well after the date the site came into the
coastal zone on January 1, 1977 and thus cannot be cons:dered vested.

OTHER DEFICIENCIES

Documents may not be incorporated by reference: You have asked that the
Commission take notice of a number of documents such as the Trial Court and Appellate
Court files on the original Pratt case, the administrative record for the original Pratt
Vested Right Claim with the Commission and the file on the appeal pending on Tract
1873. All of these items are very lengthy, complex files. If you believe that portions of
these files support specific elements of your claim, please forward the appropriate
excerpts with a discussion of why you believe they are relevant. '

Authority to représent the owneér: As | mentioned in my earlier letter acknowledging
receipt of your claim, the authorization section { Number 14 ) on'the claim form was
inadvertently filled out incorrectly. Please correct and send along wnth the other
requested items.

Please do not hesitate to call me at our Santa Cruz office if you have any questions or
- wish to discuss this matter further. To simplify the process and to make the most efficient
use of time, please submit all requested material in one package.

Very Truly Yours,

Diane Landry,
Staff Counsel

c.c. Raiph Faust
Charles Lester
Steve Monowitz

EX.2
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Sent By: WALTER AND BORNHOLOT;

*
*

RENNETH C. SSRNMOLEY
WILLIAM S. WALTER®

" A PROFRERIONAL CORPODATION

8055416640; Dec-15-89

LAW OFFICES

WALTER & BORNMHOLDT

A PARTHEAGHIS NCLUDING & s (L

B0 MONTEREY STREET
BEAN LUIN OBISFQ, CALIFORNIA #3401

5:508PM; Page 2

330 E. CANON PERDIOC ST
SUITE »
SANTA BARSARA, CA S5O

TEMREFHONE (805] §41-88C:
FACSIMILE (80%] S4i-6840
wwaltar@in-con.com

December 15, 159595

VIA FACSIMILE AND CALYFORNIA OVERNIGHT

Diane Landry, Eag.

Staff Coungel

California Coastal Commission
Central Comst Ares Office

725 Front Streaet, Suite 300
Santa Cruz, CA 95060

Re: Charles A. Pratt Construction Company, Inc.
Claim of Exemption/Vested Rights

Dear Ms. Landry:

This letter ig in raply to your letter of August 2, 1999, as well
as your letter of November 18, 195%9, whick requested a reply by
December 15, 1898. Under sgeparate cover, together with the
original of this letter, are variocus additicmal maps and other
oversized information which you have regquested.

It has been difficult to formulate a reply to vour letter because
it makes general comments without specifically referring to the
exbhibitg or text of the c¢laim form. Thae Claimant’s original
submittal consisted of two wvolumes, together with a 69-sghaat
oversized map file. Further, it is difficult to reply to those
portions of the letter which raise legal arguments, while not being
responsive to the case authorities cited in the text of the Claim.

It is the Claimant’s position that the original submittal
containsg all of the information called for on the claim form as
provided in Coastal Commigsion Adminigtrative Regulations Section
13202. With the submittal of this letter and the referenced
materials, it would appear as though the Commission "has all
information necesasary to review® the ¢laim. Section 13205 providas
that the Commission may continue the matter "if the circumatances
suggest that a claimant may be able to provide additionmal
information to substantiate the claim or othexr that evidence a=s
pertinent to the claim.™ ’
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Sent By: WALTER AND BORNHOLDT; 8055416640; Dec-15-99 6:00PM; Page 3

Diane Landry. Eag.
December 15, 1939
Page 2

1. “TIexmiaology Regarding "Qff-Zite" Improvements" (p. 1)

The improvements concerning Claim No. 1, for completion of the
noff-gitan improvements, is synonymous with subdiviaion
improvements for finished grading, paving, curbs and gqutters, and
placement of utilities. These are also subdivigion improvements,
and the term "off-site" referaz to improvements off the building pad
for each lot.

The use of this terminology is made clear both in tha prior Court
of Appeal’s decigion, and the findings adoptaed by the Commission.
While your lettexr ¢uestions the appropriateness of including the
prior appellate and administrative records, many of the questions
which you have asked have already been determined by the Commission
in upholding the Claimant’s claim of exemption to complete the
noff-gite” improvements. It would appear as though any previously
determined issues should be binding upon the parties pursuant to
the doctrine of administrative res judicata/collateral estoppel.

The Court of Appeal in South Central Coast Regional Com. v.
Charles A. Pratt Construction (1982) 128 Cal.App- 3rd 830, uses tha
expression "off-site improvements,™ as follows:

*The Commisaion thus found that Pratt had a vested xright to
complete the off-site improvements, although he had no vested
right to record the final subdivisgion map. ... Because Pratt

all o i ovements the
Commission ig committed to granting a permit to complete the
subdivision ide it 0 with the 1 it
xr te of Coagtal Act." 128 Cal.App.3d at 848

(emphasis added)?

It is the Claimant’s contention that, at a minimum, the same
nature of work was done on Unit II which led to the Commission
finding that Pratt had a vested right to complete the "off-aite"
subdivision improvements. The extent of improvements proposed in
Tract 1873 is consistent with the site preparation for road
alignmentsa, except for providing greater open space and the
raduction of densities which comport "with the land density
requirements of the Coastal Act." The Commission is "committed” to
approving the project based upon the vested right to complete the
"off-gite" improvements which comports with the land density
requirements of the Coastal Act, and allows the Claimant to make a
beneficial use of his vested property rights.

1/ This language is quoted in Expandad Answer to Question 3, p. 2.
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Sent By: WALTER AND BORNHOLOT; 8055416640; Dec-15-89 &:00PM; Page 4

-

. Diane Landry, Esq.
Decembaer 15, 1939
Page 3

The Court of Appeal used the term "off-gite improvements” because
this reflected the findings adopted by the Commission in its own
findings. Omn August 12, 1977, in Application No. 128-02 (copy
encloged), the Commission adopted specific findings with regard to
the “subdivision off-site improvements," described as Project (B):

"The completion of subdivision off-site improvements including
finished grading, paving, curbs and gutters and placement of
utilities," '

The sStaff recommendation was to approve the project, and the
Commigasion adopted the following finding:

®*(B) Under California law an entity may acquire a vested
. right to perform a development if it had lawfully performed
substantial work and incurred substantial liabilities in good
faith reliance upon an appropriate governmental authorization
prior o January 1, 1977. Within these bounds, the applicant
: has spent $46,894.35 which represents 22.8% of the total
. project costs ($205,400.00). This represents a substantial
- liability. PFurther, there are no grounds for finding this to

have been done with "unseemly hagta."

There are no facts with regard to Unit II which would justify not
making She same findings that the Commission made with regard to
Unit I.2

There is a second group of "off-zite” improvements that are
located outside the boundaries of Unit II of Tract 308. These
include the stubbing of utilities to the site, sizing water, storm
drain, gas, electrical and roadway access to accommodate the
original densities for Unit II of Tract 308. At the time of
approval of Tentative Tract 308, Cabrillo Estates contained 214
lots in Tracte 306, 307, and 310. The added 235 units of Tract 308
would bring the total in Cabrille Eatates to 449 units when Tract
308 was built out. In effect, Tract 308 represented 52% of the use
for the existing water, storm drain, gas and electrical services,
and design capacities. To deny the Claims is to deny the use of
52% of the in place water, storm drain, gas and electrical
services. .Tract 308 was purchased relying on the presence of this
wakter, astorm drain, gas and electrical services.

2/ A# et forth in Expanded Answer 3, tha Claimant contends that the priox Court
. of Appeal decizion iz applicable to both Unit I and Unit II of Tract 308 (szee
Expanded Anawer to Queation 3). For the purposes of this letter, we will amsume
tha Court of Appeal decision only applied to Umit I.

EX. &



Sent By: WALTER AND BORNHOLDT; | 8055418640 Dec-15-80  6:00PM; Page 5

Diane Landry, Esg.
December 15, 19893
Page 4

We are somewhat puzzled by the statement in your letter that the
off-gsite improvements are not clearly identified. The original
submittal includes the following as set forth on page 8 of the
Expanded Answer to Question 3:

Item Exhibits
c. Approved Tentative Map V 3c
d. Street Improvement Plans (4 sheets) 3D .
e. Approved Lot and Street Grading Plan 3B
{3 sheets)
£. Enlaréement of signed Approval of 3F

Grading Plan descrilbed in e, above.

The Oversized Map Submittal also includes 18 Maps (69 sheets) and

is certainly at "an appropriate scale.™ {(See also, separate
Overaized Map Submittal. List attached as Exhibit 3G.) _

In order to facilitate your review, enclosed with correspondence
from Central Coast Engineering, are reduced versions of these
various Oversized Maps, with a description for the work.

These approved Plans are attached and verify the following:

® Cubic yaxds grading: 25,000

® Length and Width of Roada. 7,000 lineal £t., width per Plans

® fSquare Feet of Clearing: 350,000

® Road Surfacing: See attached Plans

® Shared 120,000 gallone storage tank and pump delivery'systen'
shared pump house

® Water Lines: 2,400 lineal: !t. 0f 8* diameter shared water
main :

® Shared Storm Drain: 2,400 lineal ft. of 24" diameter ghared
storm drains

® Shared Detention Storm Water Basin

® Shared 24" diameter storm drain along Rodman Drive

® Special storm water inlet for Tract 308

® Shared 24" diametexy ptorm drain at Rodman Drive

® 650 lineal ft. for Alamo Drive and 8" water line,

Stub 8treet for access to Unit IXI of Tract 308

EX.2




Sent By: WALTER AND BORNHOLDT; 8055416640 Dec-15-99 6:01PM; Page 8

-«

. Diane Landry, Esdqg.
December 15, 1999

Page 5

® 150 ft. of paved roadway for Vallejo Road; 150 fest Stub
Street for Tract 308 for Vallejo Road; 120 lineal ft. of 2=
gas main at Vallejo Road (

¢ Shared electrical service from Rodman Drive to Vallejo Road

These itemzs have been summarized by the project engineer, Central
Coast Engineering. _

Please see the attached analysis prepared by Central Coasat
Engineering, the engineers for the project when the work was
complated, for further explanation. .

3. “County approval record for Tract 308" (p.2)

Your letter raises a number of issues concerning the County
approval record for Tract 308. Your gquestions with regard o "valid
County approvals" illustrate the need to include the appellate
record, and indeed, the administrative record of the Commission’sa

: prior actions om thias matter. I would note that nowhere in the
. Attorney General‘’s prior analysis was there any question with
regard to the +validity of the County’s approvals. For your
information, in the Commission’s own Administrative Record No. 392-

77, of which we have requested incorporation into this current
recoxd, at page 127, ia a copy of the approved Tentative Map of
Tract 308, showing the areas of both Unit I and Unit IXI. Further,

at page 77, is the Board of Supervisors‘’ approval of Tract 308 anad

the Environmental Impact Statement for Tract 308; on May 7, 1873,

a regolution approving the subdiviasion, p. 79-80; the approval
document of Tract 308 by the Board of Supervisors dated May 7,
1973, at p.82-83; the September 28, 1978 actlion of the Board of
Supervisors approving Unit II of Tract 308, at p. 83; and, the
Final Environmental Impact Report for Tract 308, at p. 84, ab sey.

Your cbservation that Tract 308 is not specifically attached to
the various County approvals is specious. There has never bean any
question of the content of Tract 308 in the form of the tentative
tract. To expect an oversized tract map to necessarily be appended
to the resclution is incongistent and not the practice at the time,
nor would it be done now. Tract 308 is so c¢learly a part of all
prior Commisaion actions, that there is no basis to deny its
content. The Claimant must completely reject the basis of your
claim, and strongly suggests that vou carefully review the file and
the prior actionz undertaken by the Commission. You will socon
digcover that the dissues that you zraise have no basis.
Appropriate, f£full, and complete documentation of the approval of
Tract 308 has clearly been submitted, and is othsrwise available in
. the Commigaion’s own recorxrds for more than 20 years.

EX.e
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4. "Current status of the Tentative Map for Tract 308" (p 2)

The igsues which you raise concexrning the current status of Tract
308 were exprassly addressed in Expanded Answer to Quegtion 3, on
PP. 4-5. In essence, Tract 308 has been in continucus process and
is currently in process through approved Tentative Map 1873, which
reflects current, valid governmental approvals conglstent with the
Court of Appeal’s decision. Tract 1873 is the Claimant’s proposal
to make a beneficial use of the "off-pite” improvements completed
for Tract 308, and which was expressly authorized in the prior
proceedings before the Commission as discussed in Expanded Answer
to Question 3, pp. 5-7.

Expanded Answer to Question 3, heading 3, "Claimant’s Vested
Rightg Have Not Lapged,” responds to the suggestion in your letter
that the Claimant’s vested rights to complete "off-site®
improvements have lapsed.

As we have previously explained, as a matter of law, the
Claimant’s vested right to complete Unit II of Tract 308 has not
lapsed with the passage of time with regard to any of the claims of
examption. In Pardee Construction v. Californias Coaghtal Com,
(1979) 95 C.A.3d4 471, 157 Cal.Rptx. 184, the developer had cbtained
building permits for the construction of a condominium project in
S8an Diego. It then acquired a vested right through issuance of the
permits and performance of substantial work and incurrence of
subgtantial liabilities in reliance on the pexmit: e&.9., "“rough
grading, desilting basin, drainage system and foundations for all
231 units,” and actual construction of 152 of the units. That
vested right was provided an exemption from the 1973 Coastal Act
permit requirements. However, due to an economic downturn, the
daveloper delayed the construction of the last 79 units and, as a
result, the building permits expired. When Pardee applied for new
building permits and then sought an exemption from the 1977 Coastal
Act relative thereto, the Coastal Commission denied the claim for
exemption, c¢laiming: o

“that Pardee’s ‘vested right’ could not outlive the government
approvals -- the c¢ity building permits upon which it was
based.” 95 C.A.3d, at 47s.

Both the trial court and Court of Appeal rejected that argument.
Specifically, the Court found that:

“the right posgsessed by Pardee was in the nature of a property
right, [Cite omitted.] Pardee’s failure to exercise that
vested right to its fullest extent before the enactment of the .

EX.2
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1876 coastal act does not affect its vested character. [Cite
omitted.]” Id. at 479.

The Claimant’s vested rights herein are alsc property righte which,
as in Pardee Construction, simply do¢ not ceage to exist., Indeed,
it should be noted that taking action in derogation of the vested
right amounts to a legally impermissible takings. Miller v,
McKenna (1944) 23 C.2d 774, 783 (an action involving a vested right
and after-enacted legislation).

§. =« e nt documents fo t 308 do not support
your claim that the project had all necesgary governmental
approvalg prior to Janua 1, 19727 {(p. 3) '

The Claimant is surprised that such a foundational question
regarding the EIR for the project is being raised, in light of thea
clear records of the Commission itself. Your complaint is,
apparently, that the EIR is wundated. However, the approving
regolutions of the Board of Supervisors clearly approved the EIR

. and this Environmental Impact Report included with the gubmittal is
the proper approval for all of Tract 308, Unit I and Unit II. I
would refar you to the Commisgion’s file and own Adminigtrative
Record which includes the EIR for Tract 308, together with all
attachments, commencing on page B84 through page 127, and which
includes a copy of the Tentative Tract of 308, clearly establishing
that the environmental approval was for the entirety ¢of Tract 308,
Unit I and Unit II. Both the authenticity and the adeguacy of the
environmental review for Tract 308 has been fully determined by
prior Conmission actions. It ghould not be necessary to completely
"reinvent the wheel," and to raise issues which are answered by the
existing record in the Commission’s own f£files. The Attorney
General never raised any similar questions the adequacy of County
approvals or envircnmental review for Tract 308. We would guggest
that those issues ware not raiged since it was clear that there is
no grounda of substantial evidence to have raised those objectionsa.

Further, the relationship between the environmental documents is
explained in Expaunded Answer to Question 3:

Tract 308 has been in continuous process since its original
approval by the County prier to the adoption of the California
Coastal Act. Tract 308 as approved, included the areas which have
been xeferred to as Unit I and Unit II. After the claimed
expiration of Tract 308 by the County, Pratt resubmitted Unit I of
the project which was designated ass Tract 1342. Unit II of Tract

308 ims included in the area of Tract 1873. Tract 1342 was approved
by the Coastal Commission and recorded in 1989. Tha application

EX.2
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for Tract 1873 was submitted in 1989 to the County of San Luis
Obispo, and was deemed completa on July 10, 1990. The only
diffarences regarding Tract 1873 from Unit II of Tract 308 is that
Tract 1873 was enlarged to includea an additional 41 acres, which
are to be dedicated as permanent open space, and a substantial
reduction in density. The continuouz processing of the project is
supported by the title of the environmental review document
certified by the County of San Luils Obispo for Tract 1873, which is
"Pinal Supplemental Environmental Impact Report." (See Exhibit 4B)
The envirommental review for Tract 1873 is "Supplemental” to the
original Environmental Impact Report prepared for Tract 308,

It might be possible that some of the pages are out of sequence,
but you should be able to identify them based upon page numbering.
We must assume that you have a complete copy of the EIR approved
for Tract 1873 as part of the substantive file documents for the
rending appeal. We would request that those documents be
specifically included in this Administrative Record pertaining to
the approval of Tract 1873, including the certified Supplemental
EIR. ' '

You have asked how the subsequent Environmental Impact Report for
Tract 1873 gupports Claimant’s c¢laim. Please recall that the
Claimant is asserting three separate claims. Claim No. 3 is the
right to recoxrd Traat 1873 in ordar to make a beneficial use of
Claimant’s vested right to complete the "off-gite" improvements,
the substantial alignment of which has been preserved by Tract
1873. Pursuant to the Court of Appeal’s decigion, the Commission
is committed to allow the recordation of a tract which complies
with the land density requirements of the certified Local Coaastal
Program. Tract 1873 ias exactly what both the Commission and the
Court of Appeal anticipated and encouraged. There has been full
and complete CEQA compliance to support Claim 3.

6. "County approvals for work claimed as basis of exemption not
Included"™ (p. 3) S _

We mugt raespectfully disagree with your conclusion that there is
no evidence of a County grading permit for the work done prior to
January 1, 1977. The work is consistent with Exhibits 8A and 8M.
The grading permit is described in Exhibits 3F and 3G.

7. vadditional evidence of substapntial work is needed™ (p. 3)

The present submittal is more extensive than the Unit I
improvements documentation which the Commission approved. The
Declarations from percipient witnesses would appear to be the .

EX. 2
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strongest form of evidence concerning substantlal work done by an
owner/contractor. The aerial photographs reflects the pre-1977
subgtantial construction described above, but was taken in 1990, or
approximately 13 years after the vested work was completed.
Enclosed are Unit II Engineering billings.

As you may be aware, the Commission actually commenced litigation
againast the Claimant in an effoxrt to seek to prevent recordation of
Tract 308. In that litigation, there was never any allegation that
subgtantial work was done without authorization under valid local
approval. If the extent of work omn 7,000 ft. of new streets was
not permitted or known to be under an approved proceas by the
County, then we would presume that’' a vioclation would have been
filed and work =stopped befors the complstion of the preliminary
street excavation. The property is adjacent hundreds of existing
homes, all of which would have been aware of any illegal grading
activity.

There is no substantial evidence of any kind in this record or
. the prior record to indicate that this work was not conducted
during the Fall, 1576. The prior Commission f£inding is that the
work done on Tract 308 was not done with "unseemly hagste." Central
Coast Engineering informs us that there are no County inspection
racords that would have been maintained at that time. Under this
set of facts, it would appear as though the doctrine of res ipsa
loguitur or, "the thing speaks for itself," would indicate that
currently perceived evidence of this grading activity was legally
conducted pursuant to the County’s approval of the preliminary -
grading as regquired by the Tentative Map conditions. Under any
gscenarioc, this constitutes work pursuant to the County
authorization that were required at the time. ' '

8. "TIotal cost of project and pre-1977 expenditures are upclear™
(po 3) -

Concourrently herewith is correspondence from Central Coast
Engineering adjusting thae dollar figures as you requested. The
figurea to establish the vested work are shown in Exhibit 8M and
are liasted below:

Grading Permit Approval Engineering § 20,635.07
Grading, Tree and Root Removal 97 ,000.00
Administration and Supervision

—8,121.00

Total £125,746.07

EXx. 2
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The local approval of grading is shown as Exhibita 3E and BF;

Concerning the specificity of the project and the proceas, please
refer to Exhibit 5H and Declaration of Ben Maddalena.

Concerning tha cost basis for calculations, because tha work was
completed in 1976, the dollars were all based on 1976 dollarsa.

The comparimon of costs in 1976 and 1999 dollars ig given below
using a factor of 3.5 for the increase in value of the dollar:

$1976 81999

Grading Permit Approval $ 20,635 § 772,222
Grading, Tree and Root Removal $ 97,300 $340,550
Adminigtration and Supervision $__8,111 $_ 28,388
$126,046 $441,160

Cost of Completion $253,451 £887,078

We have listed expenditures associated with obtaining
governmental approvals because we are unaware of any statute or
case authority which compels the exclusion of those additional
costs. After all, a vested rights claim is one based upon equity,
with the preaent project being in continuous process since the
early 1970’s, requiring the expenditure of substantial sums in
order to at last be able to make a beneficial use of Claimant’s
property and vested rights.

Even if you exclude certain items, it 1s clear that the work
completed during 1976 was more extensive and expensive than the
work completed for Unit I of Tract 308, concerning which the
Commission, even in your interpretation, found a vested right.

The local approvals pursuvant to which this work was completed
have been identified again and again. Please see the oversized
blow-up of Exhibit 3F, being the signature on the grading plans
pursuant to which this work was completed, in additional to which
it was authorized and required by the Tentative Map conditions of
approval.

I would respectfully suggest that the balance of the somewhat
disjointed comments can be answered by again reviewing the
application submittals and the other Commission files and records
in comnection with this matter.

Page 11/15
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The second change in Tract 1873 is to substantially reduce the
density. Your statement is incorrect that road alignments are
entirely different. In fact, they are substantially the same
except that Tract 1873 would not complete the conatruction of the
streets shown on Unit II of Tract 308 beycnd the approved extent of
Tract 1873. Indeed, the Claimant has continued in this 20+ year
procesa in response to both the Court of Appeal decision, and also
to the findinga of denial when the Claimant requeated the
permission to record the Final Map for Tract 308, on the grounds
that the Claimant would thereby be denied a right toc make a
beneficial use of the sgubdivision improvements £for which the
Commission had recognizad a wvested right. In response to this
concern, the State Commission found:

"The Regional Commisgion did not deny the applicant the right
to make reasonable use of the off-site improvements but only
denied the applicant’s two apecific proposed uses, which were
86-lot and 72-lot subdivisions. The Raglonal Commission
; expressed interest in reviewing an application for a project
. with a substantially-reduced density for this project site.®
(Appeal BSummary, California Coastal Commission, Appeal No.
392-77, Administrative Record, Vol. 1, p. 192, Exhibit 3H.}

When the State Commission upheld the pogition of the Regional
Commission on November 15, 1977, the Executive Director o¢f the
Commizsion reiterated the fact that if the property came Fforward
with a gubstantially reduced project, which the Claimant contends
that Tract 1873 is such a project, stating:

"The Regional Commission made clear that an application for a
subsgtantially reducved dengity for the slte would be
appropriate under the Coastal Act, and that the remedy to the
problem was not to try to persist with this very large number
of lotm, but rather to gome in with a re-depign with a gmaller
number of lots that would indeed reflect the fact that there
had been the expenditure for the offsite improvements.

"It seems to us that that’s a perfectly sensible determination
by the Regional Commission and one entirely consistent with
the Coagtal Act, and we bellsve that the remedy is for the
Pratt Construction Company to resolve the question of the
proper number of Jlots with the Regional Commission.®
(Administrative Record, pp. 200-201; emphasis added.)

Tract 1873 is in fact the very project which the Commission
invited and which the Court of Appeal‘s concluded that the
. Commission is "committed" to approve.

Egc 2"
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With regard to the trial and appellate court files, we would
continue to request that they be made a part of thia record. They
are obviously relevant, as the references above clearly indicate.
It is clear, therafore, that the entire appellate record should be
included within this file. If you require, we will provide copies
of those files, but we would recommend that the Commission s files
on these matters. to avoid any errors, be made a part of this
racord. 2As suggested above, a further review of that record would
have provided answers to many of the questions ralsed in your
corraspondence. )

2. » Lt represent the * (p. 5)
As far az we know, the form was filled out correctly. The form

appears to be filled out correctly since the corporation is
authorizing Mr. Pratt individually to, "bind itc.*™

We would appreciate your scheduling of the vested rights hearing
at the earliest possible convenience. I am not certain that a
great deal will be achieved by further debating points which we
have met out in great detall, concerming which there appears to be
no factual basis for opposition.

Very &

Wil .« Waltar

WS8W:ckb
Enclosures - N -

cc: Chaxles A. Pratt (w/encls.)
Ben Maddalena (w/encls.)
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Hon day__.

: Supervisors  Hans Heilmann, Elston L. Kidwell, Kuﬁ%dﬁ uPRf&c
Richard J. Krejsa, and Chair=an How rd i 1f{

3SENT: tenc Resolution No. 73-265 q,
: * RESOLUTION APPROVING EXCEPTIONS. TO SECTION .
11-351,.1402.A.3., B.2., C.1. and E (STANDARD A
IMPROVEMENT SPECIFICATIONS AND DRAWINGS) é‘

FOR TRACT 308, CABRILLO ESTATES
WHEREA3, The Planning Commission has recommended approval of
ceptions to the Subdivision Ordinance of the County of San Luis
ispo pursuant to Ordinénce Sections 21.20.030 with. respect to

I

act 308 - Cabrillo Estates, and !

WHEREAS, In recommending such exceptions the Planning Commis~- ;
on nas made the findings required by Ordinance Section 21.20.030
“ made 1ts report to this Board as require< by Ordinance

xtion 21.20.030, znd , ' ;

WHER LAS This Board has heard said report and its explanation .

h

Y

the Planning Director znd has heard testimony from the Stz and .

tnhe developer regarding the need for such excep-—

Lt}

Nesenitatitives o

e

»ns, and ' .

-

WHEREAS, This Board is in agreement with the recommendations
. :
the Planning Commission and the County Engineer insofar as are

) HIR RS g et G

«cerned exceptions to Section 11-351.1402.A.3, B.2, C.1 and E
andard Improvement Specifications and Drawings), w‘aﬂg 3 ‘
NOV, THEREFORE BE IT RESOLVED AND ORDERED By the Board of

sors of San Luis Obispo County, State of California:

et




PRCETTRROR T O i

YPlan 1nd1cates 0-2 families per acre.

NOTE: The staff would like to point out to the Planning Commission
that by the use of the BV zones, density is actually determined by
the slopes within the project area, with the General Plan setting
maximum densities allowed. Due to the-steep slopes in the area south
of South Bay Boulevard, the density will be less than the maximum of
2 families per acre as provxded by the General Plan: however, it is
within the range set by the General Plan for density, being 0-2

families per acre.

- RECCHMMENDATIOQNS

It is recommended that Tentative Tract 308 bhe approved by the Planning

Commission subject to the following conditions:

1. Thet the proposel be brought into compliance with the BV zone

requirements, with the addition of 8 acres of open space &s
per agreement stated above or by the elimination of lots in the
ep areas of the tract, thereby elimineting the open space

requirements for said lots.

2. That the Planning Commission approve the Tentative Map in concept
only in regard to the number of lots, lot lavcut, and street con-
figuration. subiject to further review of sald >iems upon submis-
sion of a grading pian and erosion contrel plan. Said plan is | -

to be to & scale of 1" eguals 50' and con*t2in th ;oelowlng

informetion:

]

subdivision.

.

a. All cuts and fills necessary to complete sai

b. All lot grading.

RGO L

R

¢. Proposed driveway prov1glons for lots south of South Bay
Boulevard.

d. Disruption of natural terrain outside road r2 zhts of-way
necessary to provide utilities.

e. Natural vegetation to be removed and remain. Notation shall
be made of all trees proposed for removal. L

@ A ———————————

All proposed measures to reduce erosion, including designa-
tion of plant species and temporary erosion control methods ;
during construction. NOTE: The appllcant shall consult
1th the Soil Conservation Service in preparation of the




on said plans as to lot layout, Jlot numbern, erosion control and

street configuration, will be made by the Department and trans-
mitted to the applicant. If there are disagreements that result
in unresolvable problems, the matter will be submitted to the
Prannifig Commission for final action. -

NOTE: This requirements will give the applicant a chance to

show that his mitigation measures will eliminate or lessen the
impact on the environmental concerns. Also, if lots are elimi-
nated, the open space requirement may also be reduced accordingly.

3. Drainage

a. The subdivider's engineer must furnish a complete drainage
plan with njdraullc design computation to substantiate all
hydraulic structures and gutter flows. This should be sub-
mitted to and apcroved by the County Engineer's Office.

ired for drainage purposes should be so
inel Map, separate and apart from other

pb. All easements r
. designated on th
utility easement

c. Off-site a”a*nags feci
be included-in =th

lities and/or natural channels musT
rainage plan.

d. Must meex requirements of Zone $-A Flood Control District.

4, Water

«

a. Evidence of a pczable source of water satisfactory in bozh
quantitly end queliity must be submitted to the County Engineer.

b. Complete plans of Lhe proposed water system, prepared by &
registered civil engineer, must be submitted to the Counzy
Engineer for approval.

¢. Tire prctection nust be DPOVIded in such a way as to meet
County standards.

a. Complete plans of the proposed sewer system, prepared by\g\
registered civil enpgineer, must be su%mltted to the Ceunty
Englneer and Hec th Department for review and approval.
£
e NI
.Required sewer easements must be shown on the Final Pauk%g,?

.3ha; 4 report of waste discharge be prepared by a reolstere-
.vil engineer and submitted to the Water Quality contpolrw*
ard to set waste discharge requirements. 2

ExuiBiT 3 e

By T Iy L o F ey




10.

‘Streets

cf-rlllo Estates

All utilities must be shown on the improvement plans and
will be subject to the approval of the County Engineer.

b. All utility easements, as required by the utility companies, :
must be shown on.the Final Map. A ,

c. All utilities, including'céblé television lines, are to be
installed underground in keeping with Section 21.28.040 of
the Subdivision Ordinance.

Grading

a. All grading to he done as part of the development of the
subject property shall be shown on a grading plan and
submitted to the County Engineer for approval.

>. Cut &nd fill glope easements will be required for road work
extending outside of the street right--of-way lines.

a. Standerd Street Section A-4-A must be used throughout the

tract.

ri

/
improvement plan must be submitted to the
for approval. '

bh. Complets siree
Couﬂ*" Engine

‘5 rl‘

GCeneral .

All imprcvement plans shall be per County Standard Drawings and
Specifications and will be subject to the approval of the County
Engineer. .

g

Open Space g
. ; =

All lots designated as open space be so designated on the Final ﬁ
Map, Owner's Certificate, and reserved for recreational and 2
permanent c¢oen spacte use. A viable homeowner's association E>
capable of providing proper maintenance of open space areas shéll =
be established. Legal documents relating to the homeowner's :

association shall be approved by the District Attorney's Office
prior to approval of the Final Map. Further, that the Owner's
Certificate provide for dedication of the open space in the event
the homeowner's association fails to perform maintenance roqulred—“~
_to maintain open space lots.

I¥he. Planning Department prior to filing of the Final Hap.
1éhould preferably be combined with erosion control and

_‘ﬁgﬁﬁyn. IialﬁilearT,ii .

il




S # The applicant shall consult with (1) the State Depart-
ment of Parks and Recreation regarding fire control along the
‘south border of the property; (2) the State Division of Forestry~
and (3) the South Bay Fire District, in preparation of the plan.
Emphasis shall be placed on fire preventlon measures which Peep
environmental damage to a minimum. Access points for fire equip-
ment shall be provided as necessary.

12. Street Names

The South Bay Fire District has stated that the proposed road
names are not satisfactory. Revised street names shall be
approved by the Planning Department prior to filing of the final
Map.

N

13. Sidewalks
Sidewalks su tial area shall be installed on

iltebl
one side of &1 s

b O
rl !y
2
;.:.
Q.

rt P
fD by

4. Design

. a. Maximun building heights for szach lot shall he submitted by
the appliicent ancd azpproved by the Planning Denartment prico
to approval ¢f the Final Map. Maximum he;ghts in all cases
shall not exceed tThe maximum permitted by existing zoning.

b. Buildins setbzcks as authori
shaell

L ized by zoning or any suhsscu“nL
variances h2 shown on the rFin

al Map.

CORRESPONDENCLZ RECZIVZID

The Regional Water (M&lity Board questioned the advisability of zllow- :
ing such a largs subdivision until & public utility system is aveil- g
able to provide for waste water Lreatmenu and disposeal. g‘
)
A letter from the Local Agency Formation Commission stated that the 5
project 1s included in County Service Area No. q (recentlv apnroved); :
this area will bes astablished as a zone of hene for drainage,
lighting, and street meintanance. '

A letter from John T. Ruri, adjoining property owner to the west of
‘he. site, expressed concern over the probable cuttingm of large
eucalyptus‘trees, and requested high standards for construction of
effluent disposal sites adjoining his property.

i

’r”~Ca11fornla Consolidated Water Company stated tnat they wll’
‘u-hvwater to the subdivision.

ExHier 3
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v CALIFORNIA COASTAL COMMISSIONS HEARING NO. 7
. \ SOUTH CENTRAL COAST REGION Friday
. | MEETING AT SANTA BARBARA COUNTY ADMIN. BLDG.

105 ¢ Anapamu St., Bd. of Supervisors Hearing Rm. S.B.

HEARING AGENDA - _ AyugUST 12, 1977, FRIDAY.
APPLICATION NO. _ 128-02  9.30 a/m.

APPLICANT: CHARLES A. PRATT Construction Co. Inc.
P.0. Box 1295
San Luis Obispo, CA. 93401

LOCATION: East of Pecho Rd., with access from Rodman Dr., Cabrillo
Estates, Co. of San Luis Obispo (APN 74-022-31 & 74-022-32)

PROJECT: (A) Subdivision of Tract 308, Cabrillo Estates, into 86
individual lots for single family residences.

'/*w

(B) The completion of subdivision off-site 1mpkovements
including finished grading, paving, curbs and gutters
and placement of utilities.

(c) Drilling of a water well.

. | RECOMMENDATION: Denial of A & C, approval of B.

Findings:

(A) Under the Subdivision Map Act section 66410, et seq. of
the Government Code, the act of subdividing Tand or splitting
a lot is not complete if the final map has not been recorded.
Thus, the Commission concludes that a permit is required under
the Act where a final map was not recorded prior to January

1, 1977. This is the conclusion which the State Commission
has reached in each of the subdivision exemptions which it

has considered. Since the final map has not been
recorded, it is not exempt.

(B) Under California law an entity may acquire a vested
right to perform a development if it had Tawfully performed
substantial work and incurred substantial liabilities in
good faith reliance upon an appropriate governmental
authorization prior to January 1, 1977. Within these .
bounds, the applicant has spent $46,894 35 which represents
22.8% of the total project costs ($205,400.00). This
represents a substantial liability. Further, there are

no grounds for finding this to have been done with
"unseemly haste." '

(C) Subsequent to the completion of the Attorney General's
report on this claim the applicant submitted information
. regarding expenditures on the water well. According to the
applicant, 7% of the total costs of the well ($11,283.00)
were expended between December 28 (the date of final au‘a'rq
County approval) and Jan. 1, 1977. The $789.81 spent
does not constiture a substantial liability and therefore
the claim on the water well should be denied.



CHARLES A. PRATT
Appl. #128-02
Page 2

(The Findings of Fact and conclusions of law contained in
the Attorney General's report dated 7- 19 77 are incorporated
herein by reference})

JBL
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EVELLE J. YOUNGER STATE OF CALIFORNIA

ATTORNEY GENERAL ! .
: f,iéi
- Vo5
v-a.«‘m A
8.5y
,v\ 2 A'(

2

"

OFFICE OF THE ATTORNEY GENERAL

Bepartment of Justice

3580 WiLsRire BLvD.
1.OS ANGELES, CALIFORNIA 90010

(213) 736-2130
July 19, 1977

SOUTH CENTRAL COAST
REGIONAL COMMISSION

Claim of Exemption No. 128-2

i Attorney General's Report

CLAIMANT: Charles A. Pratt Construction Co., Inc.
Post Office Box 1295
. San Luis Obispo, California 93401

PROJECT CLAIMED : ‘

TO BE EXEMPT: (A) The subdivision of Tract 308,
Cabrillo Estates, into 86 individual
lots suitable for the construction
of single family residences.

(B) The completion of subdivision
improvements and grading for Tract 308,
Cabrillo Estates.

(C) The drilling of a water well on
the subject property.

FACTS

From the information submitted by the claimant and from
our investigation it appears:

1. That Tract 308, Cabrillo Estates, was originally
owned by a joint venture of which claimant held a 40% ownership
interest;

2. That subsequent to January 1, 1977, the remaining

60% interest in Tract 308, Cabrillo Estates, was transferred to
. claimant; ;
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3. That the final map for Tract 308, Cabrillo Estates,
was not recorded prior to January 1, 1977;

4., That a tentative tract map for Tract 308, Cabrillo
Estates, was approved by the San Luis Obispo County Board of
Supervisors on May 7, 1973; which required the grading and
subdivision improvements involved herein;

5. That on October 1, 1974, the County Planning
Commission granted the claimant and other owners a two-year exten-
sion to complete the work required by the tentative tract map;

6. That on September 28, 1976, the County Board of
Supervisors approved revisions to the tentative tract map which
required individual septic tank systems to be developed for each
individual lot as opposed to the previously required central
sanitary sewer system. At the same time, the Board renewed
this map for an additional one-and-a-half years;

7. That San Luis Obispo County ordinances require that
before any grading and construction of subdivision improvements .
required for the %iling of a final subdivision map may take place,

the county surveyor (who, in that county is the same as the county
engineer) must approve specific grading plans and specific improve-

ment plans for conformity with the tentative tract map conditions

and any appropriate county ordinances;

8. That a permit from the Department of Health of
San Luis Obispo County was required for the installation of a
water well on the subject property;

*

9. That on October 12, 1976, grading and improvement
plans were approved by the county engineer;

10, That in reliance on the above grading and improve-
ment approvals, the claimant and the 60% owner performed the
following work prior to January 1, 1977:

a. Rough grading which consisted of the removal
and clearing of vegetation and the grubbing
for street rights of way; and

b. The removal of 6,000 cubic yards of dirt for
the construction of a storm drain basin;

11. That the permit for the water well was applied for .
on December 22, 1976, and was approved on December 28, 1976;
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12. That the applicant has indicated that 107 of the
work to be done on the water well was performed between December 22

and December 31, 1976;

13, That it is not clear from the material submitted and
our investigation, how much work was performed on the water well
subsequent to the county approval issued on December 28, 19763

14, That the recognizable overall cost of grading and
completing the subdivision improvements for Tract 308 is approxi-
mately $205,400,00, broken down as follows:

a‘ Grading.-’.l..'..'.‘...‘ $ 50,000.00
b. Water SysteMececesscecsse 45,400.00
¢c. Curbs and Gutters..,esse 41,500.00
d. UtilitieSooooooo¢otococo 9,000.00
e. Base and Paving.secessss 47 ,500.00
fo Administration.eeccscesss 12,000,00

15, That the overall cost of drilling the water well
is $11,283.00;

16. That the recognizable liabilities incurred for the
grading and the completion of the subdivision improvements, prior
to January 1, 1977, amount to approximately $46,894,.35, broken
down as follows:

a. Grading“.......'...... $ 40’000'00
b. Administrativeeeescsees 6,894.35

17. That the liabilities incurred for the water well
installation between December 22, 1976 and December 28, 1976
amounted to $1,128,30; '

18. That it is not clear from the material submitted
whether any of this $1,128.30 was incurred subsequent to
December 28, 1976; and

19. That the work which remained to be performed to com-
plete the subdivision improvements, grading and water well installa-
tion subsequent to January 1, 1977, consisted of $10,000.00 worth of
grading, the installation of a water system at a cost of $45,400.00,
the construction of curbs and gutters at a cost of $41,500.00,
utility installation at a cost of $9,000.00, the laying of base and
paving for the roads within the subdivision at a cost of $47,500,00
and completion of the well installation at a cost of $10,154.70.
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ANALYSIS

The claimant has applied for an exemption from the
permit requirements of the Act for three distinct developments.
The first is the recordation of a final subdivision map, the
second is the completion of the grading and subdivision improve-
ments for the subject tract, and the third is the installation
of a water well on that tract. Because these three projects
raise separate issues insofar as the Commission's ability to
exempt them from the permit requirements of the Act is concerned,
they will be treated separately. ’

THE SUBDIVISION MAP RECORDATION

' Under California law, as expressed in Hill v. City of
Manhattan Beach, 6 Cal. 3d 274, 285-86 (1971); Gisler v. County

of Madera, 38 Cal. App. 3d 303, 308~09 (1974); and Kappadahl v.

Alcan Pacific Co., 222 Cal. App. 2d 626, 633-34 (1953;, an

individual may not acquire a vested right in lot lines drawn on

a parcel map until there has been some use of the property within .
those lines. As a result, inasmuch as there can be no vested right

to the lots created by a recorded map, absent any use of these lots,
there obviously can be no vested right to have those lines created

in the first place.

In short, for each case in which a subdivision or lot
split is purportedly exempt from the permit requirements of the
Act, the question is not of exemption but rather whether the
act of splitting the lot or subdividing the land has been com-
pleted such that the Act does not apply at all.

Under the Subdivision Maﬁ Act section 66410, et seq. of
the Government Code, it appears that the act of subdividing land
or splitting a lot is not complete if the final map has not been
recorded. Thus, the Commission could conclude that a permit is
required under the Act where a final map was not recorded prior
to January 1, 1977. This is the conclusion which the State
Commission has reached in each of the subdivision exemptions
which it has considered.

THE COMPLETION OF IMPROVEMENTS REQUIRED BY THE
TENTATIVE TRACT MAP

Under California law an entity may acquire a vested right
to perform a development if it had lawfully performed substantial
work and incurred substantial liabilities in good faith reliance .
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upon an appropriate governmental authorization prior to January 1,
1977. In addition, under California law, if a vested right to
perform a development has been acquired by an individual or entity,
that right, inasmuch as it is a property right, Trans—Ocean 0il
Corp., v. City of Santa Barbara, 85 Cal. App. 2d 770 (1948), may be
transferred with the land it is related to, Elsinore Property
Owners Ass'n. v. Morwand Homes, 146 N.Y.S.2d (App. Div. 1955);
Trans-Oceanic Corp. v. City of Santa Barbara, supra, 101 C.J.S.,
Zoning § 242, SO 75/33 I.L., February 13, 1975, if that transfer
does not violate some public policy. Harris v. Alcoholic Bev.
etc. Appeals Bd., 61 Cal. 2d 305 (1964), SO 75/33 I.L.,

February 13, 1975.

In the present case, a tentative tract map for Tract 308,
Cabrillo Estates, was approved on May 7, 1973, by the San Luis Obispo
County Board of Supervisors. This map was extended by the San Luis
Obispo County Planning Commission on October 1, 1974, and was
revised and extended by the Board of Supervisors of San Luis Obispo
County on September 28, 1976. Though in some circumstances, a
tentative tract map may constitute the appropriate governmental
authorization for the lawful initiation of work required to fulfill
the conditions of final subdivision map approval, it appears that
in San Luis Obispo County, no construction of subdivision improve-
ments or grading may take place prior to the approval of plans for
such work by the county engineer. Indeed, on the Improvements Plan
for Tract 308, Cabrillo Estates, it is specifically stated that any
work done by a contractor or owner prior to county engineer approval
will be rejected and done at that individual's own risk.

The applicant nonetheless contends that the tentative tract
map was a specific approval for the improvements and that the
approvals necessary from the County Engineer were merely routine
and ministerial. The Commission need not decide whether the approvals
were merely routine and ministerial, however, since the tentative map
shows only the basic configuration of the proposed lots and improve-
ments and does not include specific improvement or grading plans.
Hence, the Commission could properly conclude that the approval of
the tentative subdivision map did not constitute a specific and
precise approval of the proposed grading and subdivision improvements
and that a vested right to complete them could arise only after the
applicant had obtained the approvals necessary from the County
Engineer. This result would be analogous to that reached by the
Supreme Court in Avco Community Developers v. South Coast Regional
Commission, supra, 1/ Cal. 3d /85, 793-95, where the court concluded
that no vested rights to build houses could exist in the absence of
specific and detailed plans, notwithstanding prior specific approvals
of other portions of the subdivision project.
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As a result, in this instance, the appropriate govern=~
mental authorizations for the grading and the subdivision improve=-
ments did not occur until the county engineer approved original
or revised plans therefor. Consequently, only work and liabilities
performed and incurred subsequent to the approval of these plans
may be counted towards the establishment of any vested right to
complete the grading and subdivision improvements involved herein.
Aries Dev, Co. v. California Coastal Zone Conservation Com., 48 Cal.

App. 3d 534, 549 (1975); Russian Hill Improvement Assn. v. Board
of Permit Appeals, 66 Cal. 2d 34, &0 319575.

Having reached this point, the remaining questions for
the Commission with respect tothis exemption claim are (1) whether
the claimant by virtue of its 40% participation in the joint
venture which owned the subject property prior to January 1, 1977,
may be said to have obtained any vested right acquired by that
joint venture; (2) if not, whether any vested right acquired by
the joint venture may be said to have been transferred to the
claimant; and (3) whether, in fact, substantial work was performed
and substantial liabilities were incurred in good faith with
respect to the grading and subdivision improvements for Tract 308, .

Cabrillo Estates, such that a vested right may be said to have
been acquired to complete that work. '

With reference to the first question, it would seem that
as a part owner of the property, the claimant acquired the right
to claim the benefit of any property rights which inured to that
property and therefore that if any vested right can be found, the
claimant may be said to be entitled to its benefits. However,
assuming that this is not the case, and that the claimant could
only benefit from any vested right by virtue of the transfer of
the remaining joint venture interest to it, nonetheless, the
claimant still may be entitled to claim that it is exempt from
the permit requirements of the Act if the Commission finds that
no public policy would be violated by acknowledging an exemption
based on such a transfer. 1In this instance, there does not appear
to be anything in the material submitted which would indicate that
the transfer would violate public policy or that there was any
attempt by any party to exploit the exemption provisions of the
Act. Consequently, there does not appear to be any reason why the
Commission could not find that the claimant is entitled to the
benefit of any vested right which may have been acquired to
complete the grading and subdivision improvements for Tract 308,
Cabrillo Estates.

Having answered those questions, the issue then becomes
whether any vested right was acquired by virtue of substantial .
lawful work performed and substantial liabilities incurred in
reliance on.the county engineer's approval.

Ex.M




Claim of Exemption 128-2
July 19, 1977
Page 7

Generally speaking, the determination with respect to
what constitutes performing substantial work and incurring
substantial liabilities is a question of fact entrusted to the
discretion of the Commission. However, in one case where the
amount of work performed and liabilities incurred were found to
be very small in comparison to the whole project, it was ruled
that those activities were insubstantial as a matter of law.
Aries Dev., Co. v. California Coastal Zone Conservation Com,,
48 Cal. App. 3d 534, 549-50 (1976). In this case, the work
performed and liabilities incurred at $46,894.35, were not so
minute in relation to the whole development that a court would
find that they were insubstantial as a matter of law. As a
consequence, it is up to this Commission to determine, as a
matter of fact, whether it believes the work performed and the
liabilities incurred were substantial enough to entitle the
claimant to an exemption from the Act.

In exercising its discretion in this regard, the
Commission should give consideration to:

(1) the physical size and significance of
any work performed;

(2) the absolute dollar cost of the work
performed and liabilities incurred; and

(3) the percentage of the total project
represented by the work and expenditure.

While there is no fixed rule, it would be fair to say
that the case law seems to have established that where a project
is small, the higher the percentage of work and expense in relation
to the total project, the more likely it is that a reviewing court
will find substantiality. On the other hand, where the project is
quite large, the percentages become less important as the size
increases, and a court might be persuaded to find substantiality
by looking solely at the work performed and costs incurred in
absolute terms. In the present case, the project at $205,400.00
is of moderate size and it would seem appropriate to rely on a

percentage analysis.

Finally, even if the Commission should find that the
work performed and the costs incurred were substantial, it still
is not required to acknowledge an exemption if it does not believe
that the work was performed and thecosts were incurred in good
faith. Aries Dev. Co. v. California Coastal Zone Conservation Com.,
48 Cal. App. 3d 534 (1975); Russian Hill Improvement Assn. v. Board
of Permit Appeals, 66 Cal., 2d 34, 39 (1967). Lack of good faith
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can be shown where an individual proceeds with "'unseemly haste'
to perform work or to incur liabilities because there is a sub-
stantial doubt about his legal position and because the belief
is held that proceeding rapidly to the conclusion of the project
will fortify a legal argument that reliance in good faith has,
in fact, occurred. Russian Hill, supra, at p. 39.

Here, the plans were approved on October 12, 1976, and
the Commission must decide if tge pace at which the work was
performed between that time and January 1, 1977, was undertaken
in the ordinary course of construction or was extraordinary in the
sense that it was designed solely to bolster the present claim of

exemption.

THE WATER WELL

Insofar as the water well is concerned, as mentioned in
the statement of facts above, the county health department must
issue a permit before work may be undertaken on any drilling. The
claimant's submissions and the health department's records show
that a permit was applied for on December 22, 1976, However, tele-
phone contact with the health department established that actual
approval of the well did not take place until December 28, 1976.
Though we are informed that it is common practice in San Luis Obispo
County for individuals to begin drilling once they have applied for
a permit, it seems clear that such work is undertaken at the driller's
risk. As a consequence, the only work and liabilities which may be
counted insofar as the well is concerned is that work which was
undertaken subsequent to the county approval on December 28, 1976.

In the present case, the information submitted does not
indicate and we have not been able to ascertain prior to the sub-
mission of this report, exactly how much, if any, of the work was
performed and how much, if any, of the $1,128.30 in liabilities were
incurred subsequent to December 28, 1976. However, it is our under-
standing that this information will be submitted to the staff prior
to the hearing on this claim. Therefore, when the information in
this regard is submitted, the amount and cost of work shown to have
been done subsequent to the approval on the 28th of December should
be compared to the overall amount of work to be done and costs to be
expended. In this case, given the small size of the project, a
percentage analysis would seem appropriate. Finally, should the
amount of work performed and money expended appear substantial, the
question still remains as to whether the work was done in good faith,
e.g., not solely for the purpose of obtaining an exemption or when

the claimant's legal position with respect to the work was in doubt.
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CONCLUSION

Rased on the foregoing the Commission:

1. Should deny the claim of exemption for the filing
of the final subdivision map.. .

2. Could acknowledge the claim of exemption for the
grading and subdivision improvements based on findings that
the work performed and liabilities incurred on the project as
listed in the attached statement of facts constituted substantial
work performed and substantial liabilities incurred in good faith
reliance on the county engineer's approvals and that the transfer
of the vested right to claimant to complete this grading and the
subdivision improvements would not violate public policy and was
not an attempt to exploit the exemption provisions of the Act.

3. Could deny the claim of exemption for the grading
and the subdivision improvements on the grounds, either that it
could not find substantiality, or that a transfer of the vested
right for this work to claimant would be against public policy or
was an attempt to exploit the exemption provisions of the Act.

4. Could, if it approved the transfer of the vested
right to claimant and if it found that the work shown to have been
performed and the liabilities shown to have been incurred subsequent
to the county inspector's approval of the well were substantial and
performed and incurred in good faith, acknowledge a claim of exemp-
tion for the drilling of the water well.

3. Could deny the claim of exemption for the well based

on an inability to make the above findings.

: / ",“a{?j - 7 "j.f
PETER HZ éA """"
Deputy Attofney General

PHK:rs
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6.

]

p ORIG v DAIE RECEIVED: S5-13~-77

*

DAT.  ILED:
, APPLICATION NO: _ /A5 A261
* CALIFORNIA COASTAL COMMISSION l2g -2

- SOUTH CENTRAL COAST. REGIONAL COMMISSION

- TENTATIVE CLAIM OF EXEMPTION FORM

Application may be submitted to the Regional Commission Offices.but no application
may be officially filed until the new California Coastal Commission has adopted
organizational regulations, tentatively scheduled for mid-January, 1977. This
application form has been issued on a temporary basis by the Commission staff and

is subject to revision and expansion by the Commission. Documentation of the jnfor-
mation requested, such as permits, receipts, building department inspection reports,
and photographs, should be attached. '

Name of applicant for exemption, address, telephone number:

Charles A. Pratt Construction Company, Inc.

P. 0. Box 1295, San Luis Obispo, CA 93407 . 805 ’543~0547
(Zip Code) (Area Code) (Teclephone No.)

Name, address and te1ephoﬁe number of app]icant‘s representative, if any:

Andrew G. Merriam, Meyer, Merriam & Associates, Inc.

973 0Osos Street, Suite F
San Luis Obispo, California 93401 805  B43-7057
(Zip Code) (Area Code) (Telephone No.)

Describe the development ciaimedvfo be exempt and its location. Include all inci-
dental improvements such as utilities, roads, etc. Attach a site plan, development
. plen, grading plan, and construction or architectural plans.

“Exemption claimed for recordation of final map and completing__

. _off site. improvements for Tract 308 of Cahrilla Estates,

for 86 single-family homesites. See Attachment #1.

o

Describe those portions of the development that are completed, and give the dates
of completion.

See attachment #2, item 4.

Describe those:portions of the development that were under construction as of
January 1, 1977 and describe the state of construction on that date.

See attachment #2, Item 5.

Describe those portions of the development remaining to be constructed. .
See attachment #2, item 6.
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11.

12.

13.

;

. ] (
On what date did actual werk on the development commence? If grading, foundation

work, structures or similar items are involved, 1ist separately the dates on which
vwork on each of these items commenced.

See attachment?, Item 7.

List all required approvals from any public agencies, including federal agencies,
and Tist which of those approvals have been obtained and when. List those approvals
which remain to be obtained. List any conditions attached to approvals that have
not been satisfied. Include copies of all approvals obtained.

Sec attachment 2, Item 7 and Exhibit E through I.

California Environmental Quality Act/Project Status.
Check one of the following: ' : .

a. Catagorically exempt R . Class: C . Ttem

Describe exemption status and date granted:

b. Date Negative Declaration Status Granted:

c. Date Cnvironmental Impact Report Approved: May 7, 1973, See Exhibit d

Attach Environmental Impact Report or negative declaration.
P g :

State the expected total cost of the development, excluding expenses incurred in
securing any necessary governmental approvals.

$526,400

State the amount of money which had been exﬁended on the development (excluding
all expenses incurred in securing any necessary governmenta] approvals) by
January 1, 1977.

$164.000

List the amount and nature of all liabilities incurred and when they were incurred.
List any remaining liabilities to be incurred and when these are anticipated to be
incurred. .

$193.,400 in fo—site’contracts incurred 9/76., except well contract incurred

12/76.  $169,000 balance due on land incurred 8/76.

Is the development planned as a series of phases or segments? Explain.

No: ftract completed in one phase.

When is it antmcwpated that the total deve?opment would be completed?

6 months after approvals are comp]ete

ty
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15.

I hereby certify that to the best of my knowledge the information in this
application and al] attached exhibits is fu]], complete, and correct, and
I understand that any misstatement or omission of the requested 1nformat10n

~or of any information subsequent]y requested, shall be grounds for denying

16.

the exemption for suspending or revoking an exemption allowed on the basis
of these or subsequent representations, or for the seeking of .such other
and further relief as may seem proper to the Commission,

61@;&642&1%4?*éiz ﬁziﬁv¥&;<;vﬁ

. Signature of.épplican§(s) or Agent

Authorization of Agent

I hereby authorize Andrew G. Merriam ‘ to act as. my representatmve
and bind me in all matters concerning this application. -

~

é}ﬁﬁ*; “of Applicant(s)

ExuBrS
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EXEMPTION CLAIM: ATTACHMENT -NO. 2

Portions of Development completed as of January 1, 1977.

a: Surveying and constructioplstaking for roads and utility
lines. - |

b. Stub streets (including curbs, gutters, paving, water
lines and utilities) from adjacent tract.

c. Site grading (including all clearing, grubbing cuts and
fills).

d. Central storm drain system.

e. Central water system.

f. Central power, gas, phone and cable T.V. system,

Portions of development under construction as of January 1, 1977.
a. Drilling water well (finished 2nd week of January).
b. Secondary storm drainage system, completed first week of

January.

Portions remaining to be constructed.
5. Continuation of utilities from stubs.

b. Continuation of paving, curbs and gutters.

Project chronology (giving dates of completion).
a. Recording of originaT map ‘ 1964
b. Design engineering 9/172
EX.S

Attachment 2
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Survey work 5/73

Re-engineering of roads and utilities 3/75
Clearing, grubbing and street grading 11/76
Storm drainage and well 12/76

Public approvals obtained related to Tract 308:

Item ‘ Exhibit
a. PTanning Dept. Subdivision Review Board
Approval, February 21, 1973. E
b. Los Osos South Bay Advisory Group Approval
of Tentative Map.
c. County Planning Commission Approval of
Tentative Map, April 24, 1973. : F
d. County Board of Supervisors Approval of
Environmental Impact Report, May 7, 1973. G
e. County Board of Supervisors Approval of
Tentative Map, May 7, 1973. : G
f. County Board of Supervisors Renewal of
Tentative Map, September 28, 1976. H
g. Approvals for Unit I of Tract 308: (See dates on plans)

-3) Approval by Pacific Gas & Electric Co.

1) Street, Sewer, Water Improvement Plans.
2) Approval by California Cities Water Co.

4) Approval by Pacific Telephone
5) Approval by Cable Television :
6) Approval by County Service District 9,

ot puf fuoef Jumf et Pt
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Attachment 2
Page 2 of 3




12.

Amount, nature and date of Tiabilities incurred.

a. $193,400 in off-site contracts (complete roads and ufilities).

b. $169,000 balance due on hand, ‘

There are no remaining liabilities to be incurred except for refundable
deposit to PG&E of $41,000 and-deposit to Southern California Gas Company
of $22,000%, '

EX.S

Attachment 2
Page 30f 3



OFFICE OF THE
ASSISTANT

COUNTY COUNSEL ok eraRoRD :
COUNTY OF SAN LUIS OBISPO . mm
. COUNTY GOVERNMENT CENTER, ROOM 288
SAN LUIS OBISPQ, CA 93408 , DEPUTIES
TELEPHONE 781-5400, 781.5401 JON M. JENKINS.
FAX 7814221 WAMES ORTON
(AREA CODE 809) MARY A TOEPKE
RAYMOND A. BIERING
A. EDWIN OLPIN
PATRICIA A, STEVENS
May 22, 1998 TMOTLY MeLTY
ANN CATHERINE DUGGAN
William S. Walter, Esq. =3 o
Walter & Bornholdt =z
679 Monterey Street ne )
San Luis Obispo, CA 93401 ~E
Re:  Appeal of Planning Commission’s Approval of Variance D960112V; f | ;
Development Plan/Coastal Development Permit D890423D; and Denial o =
of a Vesting Tentative Map for Tract 1873 & =
=

(Cabrillo Associates/Central Coast Engineering)

Dear Mr. Walter: r _ .
We have received your letter of May 14, 1998, discussing what you consider are two sets .

of outstanding issues particularly important at this time. We believe that these issues have already
been addressed in the Staff Report prepared for the continued public hearing, whlch was delivered

to your office on May 19, 1998.

As I indicated in our preliminary discussions in advance of the continuance of the public
hearing, it appears to us that the Court of Appeal’s decision only applied to Unit 1 of Tract 308.
This conclusion is based upon the Court of Appeal’s own description of the project as “25 acres
of real property” described as “tract 308,” and approval of a “tentative map for tract 308 which
delineated the property into 86 residential lots.” South Central Coast Regional Com. v. Charles

A. Pratt Construction Co. (1982) 128 Cal. App. 32 830, 835. The Court further says: “On
October 12, 1976, grading and improvement plans were approved by the county engineer.” Our
research indicates that the only Improvement Plans that were approved for Tract 308 were those

approved for Unit 1 (the 86 residential lots) by the County Engineer on October 12, 1976. No
Improvement Plans were ever approved for Tract 308 (Unit II).

As we previously discussed in March, it is our view that the subdivider’s Petition for Writ
of Mandamus supports this conclusion that the Court of Appeal decision only applies to Unit 1 of
Tract 308. The subdivider, in Paragraphs 7 and 8 of the enclosed Petition, describes his

ownership of “approximately 25 acres,” refers to the property that is the subject of litigation as
“Tract 308,” and describes the project approval of “a tentative tract map for Tract 308 which .
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William S. Walter, Esq.

Re:  Appeal of Planning Commission’s Approval of Variance D960112V;
Development Plan/Coastal Development Permit D890423D; and Denial
of a Vesting Tentative Map for Tract 1873 (Cabrillo Associates/Central Coast
Engineering)

May 22, 1998

divided the property into 86 residential lots.” This same description was used by the Court of
Appeal in its decision.

" The second issue you raised is also addressed in the Staff Report. The County is only
applying to your client’s project those ordinances, policies, and standards that were in effect at the
date the application was accepted as complete (July 10, 1990).

If you have other comments to make on these issues, please feel free to make them at the

continued public hearing,
Very truly yours,

JAMES B. LINDHOLM, JR.

JBO:kt

cc:  Supervisor Michael P. Ryan (w/enclosure)
Supervisor Harry L. Ovitt (w/enclosure)
Supervisor Laurence-L. Laurent (w/enclosure)
Supervisor Peg Pinard (w/enclosure)
Supervisor Ruth Brackett (w/enclosure)

Terry Wahler (w/enclosure) v/
5564kt.1tr
PLN
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[Civ. No. 5645. Fifth Dist. Feb. 16, 1982.]

SOUTH CENTRAL COAST REGIONAL COMMISSION et al,,

Plaintiffs and Appellants, v.
CHARLES A. PRATT CONSTRUCTION COMPANY, INC,, et al.,

Defendants and Respondents.

JACK A. FRANKLIN et al., Plaintiffs and Respondents, v.
CALIFORNIA COASTAL COMMISSION Defendant and Appellant.

CHARLES A. PRATT CONSTRUCTION COMPANY INC.,
Plaintiff and Respendent, v.

CALIFORNIA COASTAL COMMISSION et al., Defendants and
Appellants.

SuMMARY L A .

In two civil actions, the superior court ordered the California Coastal
Commission to set aside its decisions denying two subdividers’ claims of
exemption from the permit requirements of the coastal act (Pub. Re-
sources Code, § 30000 et seq.). In another related action, the court
denied the commission’s request for an injunction to restrain one subdi-
vider from recording a final subdivision map and to restrain the other
subdivider from selling any parcels of land without a coastal permit.
The trial court found that both subdividers had obtained tentative sub-
division map approvals and that both had incurred liabilities and made
expenditures in reliance thereon before the effective date of the act. The
court determined that both subdividers had vested rights in their subdi-
visions prior to the effective date of the act and were therefore exempt
from the permit requirements as provided by Pub. Resources Code,
§ 30608. The trial court also concluded that the commission was es-
topped from denying exemptions to the subdividers based on evidence
that they could have recorded final subdivision maps prior to the effec-
tive date of the act but did not do so, relying on information from
persons associated with the commission that they would be exempt from

[Feb. 1982]
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the act on a vested rights basis. (Superior Court of San Luis Obispo
County, Nos, 51175, 49228, and 49300, Richard C. Kirkpatrick and
Warren C. Conklin,* Judges.t)

The Court of Appeal reversed the judgments. The court held that a
vested right to an exemption from the pcrmit requirements of the coast-
al act arises only when the subdivider is entitled to final map approval
according to the requirements of the Subdivision Map Act (Gov. Code,
§ 66410 et seq.). The court also held that the commission was not es-
topped to deny the subdividers’ applications for exemptions, since the
overriding public interest in environmental regulation evidenced by the
coastal act far outweighed any injustice which the subdividers would
suffer by being required to obtain a permit from the commission.
(Opinion by Franson, Acting P. J., with Andreen, J., concurring. Sepa-
rate dissenting opinion by Pettitt, . *)

HeaDNOTES
Classified to California Digest of Official Reports, 3d Series

(1a, 1b) Pollution and Conservation Laws § 11—Conservation—Land
Conservation Act—Coastal Act—Exemption From Permit Require-
ments—Subdivisions—Vested Rights.—A vested right to an
exemption from the permit requirements of the coastal act (Pub.
Resources Code, § 30000 et seq.) arises only when the subdivider is
entitled to final map approval according to the requirements of the
Subdivision Map Act (Gov. Code, § 66410 et seq.). This means the
subdivider must satisfy all conditions of tentative map approval in-
cluding the completion or agreement with the local government
body for the completion of the offsite improvements. Thus, two
subdividers did not have vested rights in their respective subdivi-
sions prior to the effective date of the coastal act so as to be
entitled to exemptions from the act under Pub. Resources Code,
§ 30608, although both subdividers had obtained tentative subdivi-
sion map approvals and had incurred liabilities and made
expcndxtures of monies in reliance on their tentative map approvals

*Assigned by the Chairperson of the Judicial Council.
tJudge Kirkpatrick was the trial judge, Judge Conklin signed the judgments.

[Feb. 1982)
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2)

3)

)

(Sa,

prior to the effective date of the act, where they had not performed
the conditions necessary to fulﬁll the requirements of their respec-
tive tentative maps.

[See Cal.Jur.3d, Pollution and Conservation Laws, § 216; Am.
Jur.2d, Pollution Control, § 48.]

Zoning and Planning § 6—Operation and Effect of Plans and Re-
gulations—Vested Rights Rule.—The vested rights rule is

" predicated upon an estoppel of the governing body and protects

property owners from changes in zoning or other land use regula-
tions which occur before the completxon of the owner’s project. A
vested right to complete a project arises only after the property
owner has performed substantial work, incurred substantial liabili-
ties, and has shown good faith reliance upon a govérnmental
permit.

Pollution and Conservation Laws § 11—Conservation—Land Con-
servation Act—Coastal Act.—The 1976 coastal act and its
predecessor, the Coastal Zone Conservation Act of 1972, represent
a major statement of overriding public policy regarding the need to
preserve the state’s coastal resources, not only on behalf of the
people of our state, but on behalf of the people of our nation. The
coastal act represents a cornprehensxve scheme to protect and pre-
serve the natural and scenic resources of the coastal zone and to
insure that any development which occurs within the zone will be
consistent with this overall objective. To that end, substantial
doubts regarding the meaning and effect of exemption provisions
should be resolved agamst the person seeking exemption. An ex-
pansive view of the rule giving property owners a vested right to
complete projects on their property would result in serious impair-
ment of the government’s right to control land use policy.

Real Estate Sales § 118—Subdivisions—Subdivision Map Act.—The
fundamental purposes of the Subdivision Map Act (Gov. Code,
§ 66410 et seq.) are to facilitate orderly community development
by regulating and controlling the design and improvement of sub-
divisions and to protect the buying public from exploitation.

5b) Pollution and Conservation Laws § 11—Conservation—Land
Conservation Act—Coastal Act—Permit Requirement—Denial of

[Feb. 1982]
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Exemption—Estoppel.—The coastal commission was not estopped
to deny two subdividers’ applications for exemptions from the per-
mit requirements of the coastal act, even though there was
evidence that the subdividers could have recorded final subdivision
maps prior to the effective date of the act but did not do so, relying
on representations made by members of the regional commission
staff that they would be exempt from the act on a vested rights ba-
sis. The overriding public interest in environmental regulation
evidenced by the coastal act far outweighed any injustice which the
subdividers would suffer by being required to obtain a permit from
the commission. Neither subdivider showed that he would suffer ir-
reparable detriment if he was required to obtain a coastal permit.
\ Because one subdivider was allowed to complete offsite
improvements, the commission was committed to granting a permit
to complete the subdivision provided it comported with the land
density requirements of the act. As to the other subdivider, if, in
fact, the proposed subdivision was not inconsistent with the policies

of the act, the subdivider would presumably experience little diffi-

culty in securing the requisite permits and proceeding in an
expeditious manner with the completion of the project.

(6) Estoppel and Waiver § 13—Parties Affected—Estoppel Against
Public Entities.—The government may be bound by an equitable
estoppel in the same manner as a private party when the elements
requisite to such an estoppel against a private party are present,
and in the considered view of a court of equity the injustice which
would result from a failure to uphold an estoppel is of sufficient di-
mension to justify any effect upon the public interest or policy
which would result from the raising of an estoppel.

COUNSEL

" George Deukmejian, Attorney General, N. Gregory Taylor, Assistant

Attorney General, and Richard C. Jacobs, Deputy Attorney General,
for Plaintiffs and Appellants and for Defendants and Appellants.

Ogle, Gallo & Merzon, James B. Merzon and Martin J. Tangeman for
Plaintiffs and Respondents and for Defendants and Respondents.
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OPINION
FRANSON, Acting P. J.—
INTRODUCTION

The basic question posed by this appeal is at what point in the subdi-
vision process does a subdivider acquire a vested right to complete his
subdivision without a permit from the California Coastal Commission.
(1a) We hold that a vested right to an exemption from the permit re-
quirements of the coastal act (Pub. Resources Code, § 30000 et seq.)
arises only when the subdivider is entitled to final map approval accord-
ing to the requirements of the California Subdivision Map Act (Gov.
Code, § 66410 et seq.). This means the subdivider must satisfy all con-
ditions of tentative map approval including the completion or agreement
with the local governing body for the completion of the offsite improve-
ments. Since neither subdivider in the instant case had reached the
point of entitlement to final map approval by January 1, 1977, the ef-
fective date of the coastal act, the judgments must be reversed.

PrOCEDURAL CHRONOLOGY

The California Coastal Commission (Commission) appeals from
three judgments involving the respondent subdividers® right to continue
the development of their respective properties without a coastal permit.
In actions No. 49228 and 49300, the superior court ordered the Com-
mission to set aside its decisions denying the subdividers’ claims of
exemption from the permit requirements of the 1976 California Coastal
Act (Pub. Resources Code, § 30000 et seq.). In action No. 51175, the
court denied the Commission’s request for an injunction to restrain the
respondent Pratt from recording a final map and denied the Commis-
sion’s request to restrain respondents Franklin and Shultz from selling
any parcels of their land without a coastal permit.

The trial court found both subdividers had obtained tentative map
approval by the county board of supervisors prior to January 1, 1977,

the effective date of the 1976 Coastal Act, and both subdividers had in-

curred liabilities and made expenditures of monies in reliance on the
tentative map approval before January 1, 1977.

Citing cases which recognize that under the California Subdivision
Map Act, tentative map approval is the fina] discretionary approval by

[Feb. 1982]
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the local governing body, thereby giving the subdivider the right to a fi-
nal map when all conditions of the tentative map approval have been
satisfied (Youngblood v. Board of Supervisors (1978) 22 Cal.3d 644
[150 Cal.Rptr. 242, 586 P.2d 556); Great Western Sav. & Loan Assn.
v. City of Los Angeles (1973) 31 Cal.App.3d 403 [107 Cal.Rptr. 359}),
the subdividers persuaded the court below they were exempt from the
permit requirements of the coastal act as provxded by Public Resources
Code section 30608.1

For the reasons to be explained, we hold the trial court erred in find-
ing the developers had a vested right in their subdivisions for exemption
purposes under the coastal act. We reverse the judgments.

Facts
Pratt v. Coastal Commission, Superior Court No. 49300

Pratt owns 23 acres of real property in San Luis Obispo County de-
scribed as tract 308 Cabrillo Heights Development. On January 1,
1977, the coastal act became effective and Pratt’s land fell within the
Commission’s jurisdiction.

On May 4, 1973, the San Luis Obispo County Board of Supervisors
approved a tentative map for tract 308 which delineated the property
into 86 residential lots. The tentative map was subject to certain condi-
tions relating to street grading, paving, driveways, gutters, water, utility

" extensions, water and sewer lines and extensions, all of which are known

as “offsite improvements.” The tentative map approval was extended by
the county planning commission on October 1, 1974, for two years and
was further extended by the board of supervisors on September 28,

1976, for an additional one and one-half years.

On October 12, 1976, grading and improvement plans were approvcd
by the county engineer.

1Public Resources Code section 30608 provides: “(a) No person who has obtained a
vested right in a development prior to the effective date of this division or who has ob-
tained a permit from the California Coastal Zone Conservation Commission pursuant
to the California Coastal Zone Conservation Act of 1972 (commencing with section
27000) shall be required to secure approval for the development pursuant to this divi-
sion; provided, however, that no substantial change may be made in any such
development without prior approval having been obtained under this division.”

Unless otherwise indicated, all references will be to the Public Resources Code.

[Feb. 1982]
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well upon Tract 308 in good faith rehance upon the permit for the drill-
ing of such well.”

The administrative record reveals that the permit for the well was ap-
plied for on December 22, 1976, and was approved on Dcccmbcr 28,
1976.

Pratt’s attorney indicated at the Commission hearing that the con-
tract for the water well installation was approximately $10,000 and that
money “spent prior to the first of the year [was] approximately $700 or
$800.” .

Pratt and a civil engineer associated with the project, one Ben Mad-

dalena, filed declarations in support of the claim of exemption. The gist
of the declarations was that all discretionary approvals had been ob-
tained from the county no later than September 1976 and that a final
subdivision map could have been recorded prior to January 1, 1977.
However, Pratt did not record a final map based on and in reliance on
information obtained by Maddalena from the Regional Commission
staff that “completion of off-site improvements and recordation of a fi-
nal subdivision map would be exempt from the new coastal act so long
as all discretionary approvals, i.e., the tentative map, were established
by the County prior to the end of the year.”

In denying the application for a total exemption under the coastal
act, the Regional Commission found: “(A) Under the Subdivision Map
Act section 66410, et seq. of the Government Code, the act of subdivid-
ing land or splitting a lot is not complete if the final map has not been
recorded. Thus, the Commission concludes that a permit is required un-
der the Act where a final map was not recorded prior to January 1,
1977. This is the conclusion which the State Commission has reached in

_each of the subdivision exemptions which it has considered. Since the fi-

nal map has not been recorded, it is not exempt.

“®

- “(C) Subsequent to the completion of the Attorney General’s report
on this claim the applicant submitted information regarding expendi-
tures on the water well. According to the applicant, 7% of the total
costs of the well ($11,283.00) were expended between December 28
(the date of final County approval) and Jan. 1, 1977. The $789.81

[Feb. 1982]
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spent does not constitute a substantial liability and therefore the claim
on the water well should be denied.”

However, the Regional Commission did grant Pratt the exemption in
part: “(B) Under California law an entity may acquire a vested right to
perform a development if it [has] lawfully performed substantial work
and incurred substantial liabilities in good faith reliance upon an appro-
priate governmental authorization prior to January 1, 1977. Within
these bounds, the applicant has spent $46,894.35 which represents
22.8% of the total [offsite. improvements] costs ($205,400.00). This re-
presents a substantial liability. Further, there are no grounds for finding
this to have been done with ‘unseemly haste.’

We also note the Regional Commission denied Pratt’s claim for a
permit because “the proposed project was inconsistent with section
30250(a) on land divisions outside of existing developed areas because
only 43% of the useable lots in the area were developed and the created
parcels (1/4 acre) would be smaller than the average size (1 acre) of
the surrounding rural lots.” Section 30250, subdivision (a) provides in
part “New development ... shall be located within, contiguous with, or
in close proximity to, existing developed areas able to accommodate it

. In addition, land divisions ... outside existing developed areas
shall be permitted only where 50 percent of the useable parcels in the
area have been developed and the created parcels would be no smaller
than the average size of surrounding parcels.” No appeal has been tak-
en from that determination. The Commission thus found that Pratt had
a vested right to complete the offsite improvements although he had no
vested right to record the final subdivision map.?

On the basis of the foregoing facts, the trial court concluded as a
matter of law the Pratt subdivision was exempt from the coastal act
permit requirements, and the Commission was estopped from denying
that exemption.

3The Commission's action giving Pratt the right to complete the offsite improve-
ments appears to have been a gratuity. Section 30608 does not appear to authorize a
“partial” exemption from the coastal act requirements. Nevertheless, the Commission’s
action appears reasonable -in light of Pratt’s expenditures and the clear forewarning to
Pratt that the proposed subdivision of 86 lots violated the Commission’s land density
policies. Pratt understandably asserts no claim to a blanket permit for full development
based on the Commission’s granting a partial exemption. Pratt had only commenced grad-
ing and dirt removal by January 1, 1977; thus, he was not at that time irrevocably
committed to a one-quarter acre per lot subdivision rather than a one acre per lot
subdivision. ‘

[Feb. 1982]
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Franklin and Schu?tz v. The Commission, Superior Court No. 49228

Respondents Jack Franklin and E. Lee Schultz (hereinafter Franklin)
were the owners of 173 acres of hilly grazing land in San Luis Obispo
County situated approximately two and one-half miles east of the City
of Morro Bay and four miles east of the Pacific Ocean. On January 1,
1977, the land came within the Commission’s jurisdiction.

Desiring to divide his property into 6 parcels ranging from 23 to 35
acres in size on October 25, 1976, Franklin obtained the approval of
San Luis Obispo County for a tentative map permitting the subdivision.
According to Franklin's attorney, the conditions of approval for the ten-

tative map did not require any physical development of the property as -

the conditions merely amounted to “map notations.” However, the re-
cord reveals there were also conditions regarding dedication, prep-
aration of a title report, and that the existing reservoirs and any private
easements be shown on the parcel map. In addition, there was a condi-
tion “that a practical plan and profile for access be submitted to the
County Engineering and Planning Departments for approval.” It was
also stated that compliance with the conditions would bring the pro-
posed subdivision in conformance with the Subdivision Map Act and
local ordinances and that a “Final Parcel Map™ shall be filed in accor-
dance with the Subdivision Map Act prior to any sale, lease or
financing of the subject property within one year from the approval
date of the tentative map. The board of supervisors approved the tenta-
tive parcel map based on the above conditions.

In his exemption application, Franklin stated the “expected total cost
of the development would be $1500 to survey the split and prepare the
map work.” Franklin also listed as liabilities in October and December
1976, a total of $121.50, Nevertheless, in a declaration filed at the
hearing Franklin stated that in reliance upon his ability to proceed with
the lot division without a coastal permit, he had made approximately
$3,749 in expenditures prior to January 1, 1977. Franklin also stated he

had spent approximately 200 hours of his own time which “would not

*Government Code section 66426 provides that a tentative and final map shall be re-
quired for all subdivisions creating five or more parcels, except where “(b) each parcel
created by the division has a gross area of 20 acres or more and has an approved access
to 2 maintained public street or highway." Since each parcel of Franklin's proposed

subdivision apparently does not have approved access to a public street or highway, a
final map will be required.

[Feb. 1982]
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have been necessary if [he] did not feel that the land would be divided
without applying for a coastal permit.”

Franklin also filed declarations in the administrative proceedings to
support a claim of estoppel. Franklin's engineer, Terence Orton, stated
he had attended a Land Surveyor’s Association meeting in Buellton,
California, on December 8, 1976. At the meeting, a Mr. Hetrick (the
_Executive Director of the Regional Commission) was the speaker and
during “the meeting, and in response to a concern shown by the mem-
bers, Mr. Hetrick stated that in the normal land split situation any land
which came within the extended boundaries of the Coastal Act which
was to go into effect January 1, 1977, would not need a coastal permit
for a land division so long as a tentative map approval hdd been ob-
tained from the local authorities prior to the end of 1976. Mr. Hetrick
stated that any land divisions which had a tentative map approval prior
to the end of 1976 could record a final map after the end of 1976 on an
exempt basis unless special or unusual conditions existed with respect to
the land division.”

Franklin’s attorney also read a declaration of Orton into the record at
the Regional Commission hearing to the effect that there was no reason
why a final map could not have been recorded prior to 1977 as the con-
ditions did not involve construction, and the only reason the work was
not done for recordation was on account of the assurances that no
coastal permit would be needed to record the map after January I,
1977, so long as the tentative map had been approved prior to the first
of the year. :

In his declaration, Franklin stated all tentative approvals had been
secured in October 1976, and it was not until February 9, 1977, that
Orton informed him the coastal staff had taken a different position and
now required a coastal permit for land divisions regardless of the fact
that all discretionary approvals had been obtained prior to 1977.

Executive Director Hetrick’s version of what he said at the Buellton
meeting conflicted with Orton’s version. At the Regional Commission
hearing Hetrick (who is not an attorney) stated: “During a question and
answer period following that dinner meeting, a hypothetical question
was asked, as, in effect, of how one went about acquiring a vested right
for a land division. My response to that was that our current advice,
from the Attorney General’s office, is, that if you have your Tentative
Map approved, and have made some unknown degree of progress for

{Feb. 1982]
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meeting any conditions, that their present advice is that - .. might es-
tablish a vested right. But, in any case, since this was only early
December, and the action [sic] didn’t take effect until January Ist, rhey
ought to check back to get something firmer.” (Italics added.)

There was also unsworn testimony from a “researcher” for the Re-
gional Commission that. it would have been impossible for Franklin to
have received the final-map approval and recordation prior to December
31, 1976, and thereby qualify for a vested right. )

Neither the Commission nor the Regional Commission was persuad-
ed by the estoppel claim. However, the trial court was and specifically

found: “On December 8, 1976, [Franklin's] civil engineer who was in-

charge of the processing of the tentative and final maps for [Franklin]
was advised by the Executive Director of the South Central Coast Re-
gional Commission (a subsidiary of respondent) that any proposed land
division would be exempt from the provisions of the Coastal Act of
1976 on a vested rights basis if a tentative map approval had been ob-
tained from the local authorities prior to January 1, 1977, In reliance
upon this advice, and for no other reason, [Franklin’s] final subdivision
map was not recorded until after January 1, 1977. Were it not for such
advice, [Franklin] could have and would have had the final subdivision
map recorded prior to January 1, 1977.”

The trial court also concluded as a matter of law the Commission
was estopped from determining Franklin was not exempt from the
coastal act.

DISCUSSION
Vested Rights Under the California Coastal Act

(2) The vested rights rule is predicated upon an estoppel of the gov-
erning body and protects property owners from changes in zoning or
other land use regulations which occur before the completion of the
owner’s project. (Billings v. California Coastal Com. (1980) 103 Cal.
App.3d 729, 735 [163 Cal.Rptr. 288]; Spindler Realty Corp. v. Mon-
ning (1966) 243 Cal.App.2d 255, 269 [53 Cal.Rptr. 7}, quoting from
Anderson v. City Council (1964) 229 Cal.App.2d 79, 89 [40 Cal.Rptr.
41); see Avco Community Developers, Inc. v. South Coast Regional
Com. (1976) 17 Cal.3d 785, 793 [132 Cal.Rptr. 386, 553 P.2d 546].) A
vested right to complete a project arises only after the property owner

[Feb. 1982)
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has performed substantial work, incurred substantial liabilities, and has
shown good faith reliance upon a governmental permit. (/d., at p. 791.)

Historically, the California cases have imposed a building permit re-
quirement as the exclusive threshold of a vested right. (See
Cunningham & Kremer, Vested Rights, Estoppel and the Land Deve!-
opment Process -(1978) 29 Hastings L.J. 623; Avco Community
Developers, Inc. v. South Coast Regional Com., supra, 17 Cal.3d 785.)
In keeping with this precedent, the building permit requirement was in-
corporated into the 1972 California Coastal Zone Conservation Act.$

The statutory exemption of section 30608 is written in more general
terms than its predecessor section 27404 in that section 30608 grants ah
exemption to any person “who has obtained a vested right in a develop-
ment prior to the effective date of this division . ...” (Emphasis added.)
(“Development” is defined in § 30106 as including a subdivision pursu-
ant to the Subdivision Map Act.) Thus, the developers in the present
case argue that since a building permit requirement is not expressly in-
cluded in section 30608, a vested right to complete a project may arise
prior to the granting of a building permit.

Several courts in construing section 27404 have acknowledged that
“‘a building permit may no longer be the sine qua non of a vested right
if preliminary public permits are sufficiently definitive and manifest all
final discretionary approvals required for completion of specific build-
ings.”” (See Tosh v. California Coastal Com. (1979) 99 Cal.App.3d
388, 393 [160 Cal.Rptr. 170}, Raley v. California Tahoe Regional
Planning Agency (1977) 68 Cal.App.3d 965, 975, fn. 5 [137 Cal.Rptr.
6991, see Avco Community Developers, Inc. v. South Coast Regional
Com., supra, 17 Cal.3d 785, 793-794; Aries Dev. Co. v. California
Coastal Zone Conservation Com. (1975) 48 Cal.App.3d 534, 544 [122
Cal.Rptr. 315].)

5Section 27404 provided: “If, prior to November 8, 1972, any city or county has is-
sued a building permit, no person who has obtained a vested right thereunder shall be
required to secure a permit from the regional commission; providing that no substantial
changes may be made in any such development, except in accordance with the provi- -
sions of this division. Any such person shall be deemed 1o have such vested rights if,
prior to November 8, 1972, he has in good faith and in reliance upon the building per-
mit diligently commenced construction and performed substantial work on the
development and incurred substantial liabilities for work and materials necessary there-
for. Expenses incurred in obtaining the enactment of an ordinance in relation to the
particular development or the issuance of a permit shall not be deemed liabilities for
work or material,”

[Feb. 1982]
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As noted in Tosh, supra, 99 Cal. App.3d at page 394 “[i]n determin-
ing which governmental permits other than a building permit may
possibly afford the developer a vested right, some courts have applied
the final discretionary approval test while others have disregarded
whether the final act is discretionary or ministerial and simply look to
[whether] the final governmental approval [was obtained].” For exam-

ple, in Aries Dev. Co. v. California Coastal Zone Conservation Com.,-

supra, 48 Cal. App.3d 534, the court said the tentative subdivision map
approval was the final discretionary approval in determining that the
developer had not acquired a vested right to develop his property due to
lack of good faith reliance, (See also Tosh v. California Coastal Com.,
supra, 99 Cal.App.3d at p. 394.) We have been unable to find any case
and none has been cited to us where the court has recognized a blanket
exemption under the coastal act, or its predecessor, the California
Coastal Zone Conservation Act, based on tentative map approval.

On the other hand, several cases have held that without final map ap-
proval or other final governmental approvals the developer does not
qualify for a vested right as against the California Coastal Commission.
(See Oceanic California, Inc. v. North Central Coast Regional Com.
(1976) 63 Cal.App.3d 57, 75 [133 Cal.Rptr. 664}; Billings v. Califor-
nia Coastal Com. (1980) 103 Cal.App.3d 729, 736 [163 Cal.Rptr.
288), citing Tosh v. California Coastal Com., supra, 99 Cal.App.3d
388, 394 [160 Cal.Rptr. 170].)

Respondent developers cite Youngblood v. Board of Supervisors, su-
pra, 22 Cal.3d 644 and Great Western Sav. & Loan Assn. v. City of
Los Angeles, supra, 31 Cal.App.3d 403 for the proposition that the fi-
nal discretionary act in allowing a developer to subdivide his land is the
tentative map approval; that final map approval is purely ministerial.
However, neither Youngblood nor Great Western involved the question
of vested rights under the coastal act. Those cases stand only for the
rule that a local governing body does not have absolute discretion to ap-
prove or disapprove a final subdivision map. Where the developer has
relied on a tentative map approval with conditions and has produced a
final tract map which satisfies the conditions, he is entitled to accep-

‘tance and approval of that final map without the imposition of new or

altered conditions by the local governing agency. (See also Gov. Code,
§ 66474.1.) ‘ ,

In determining the point where the developer acquires the right to
complete his subdivision without obtaining a permit from the Coastal

[Feb. 1982}




844 SoutH CeNTRAL CoasT RegioNAL COM. v,
CHARLES A. PraTT ConsTrUCTION CO.
128 Cal.App.3d 830; 180 Cal.Rptr. 555

Commission, we must distinguish the underlying policy requirements of
the coastal act from those of the Subdivision Map Act. (3) The 1976
Coastal Act and its predecessor, the California Coastal Zone Conserva-
tion Act of 1972, represent a major statement of overriding public
policy regarding the need to preserve the state’s coastal resources not
only on behalf of the people of our state, but on behalf of the people of
our nation.-Section 30001 sets forth the legislative findings and declara-
tions: “(a) That the California coastal zone is a distinct and valuable
natural resource of vital and enduring interest to all the people and ex-
ists as a delicately balanced ecosystem. [9] (b) That the permanent
protection of the state’s natural and scenic resources is a paramount
concern to present and future residents of the state and nation. [1] (c)
That to promote the public safety, health, and welfare, and to protect
public and private property, wild life, marine fisheries, and other ocean
resources, and the natural environment, it is necessary to protect the
ecological balance of the coastal zone and prevent its deterioration and
destruction.” (Italics added.)

As forcefully explained by our Supreme Court: “The Coastal Act re-
presents a comprehensive scheme to protect and preserve the natural
and scenic resources of the coastal zone and to insure that any develop-
ment which occurs within the zone will be consistent with this overall
objective. [Citation.] To that end, subsiantial doubts regarding the
meaning and effect of the exemption provision [citation] should be re-
solved against the person seeking exempition.. .” (Italics added,
Urban Renewal Agency v. California Coastal Zone Conservation Com.
(1975) 15 Cal.3d 577, 588 [125 Cal.Rptr. 485, 542 P.2d 645].)

The Supreme Court has also stated that an expansive view of vested
rights would result in “serious impairment of the government’s right to
control land use policy.” (Avco Community Developers, Inc. v. South
Coast Regional Com., supra, 17 Cal.3d 785, 797.)

(4) Unlike the coastal act, the fundamental purposes of the Subdivi-
sion Map Act are to facilitate orderly community development by
regulating and controlling the design and improvement of subdivisions

sSection 30001 was amended by Statutes 1979, chapter 1090, section 1, page 3940 to
add subdivision (d) which provides, “That existing developed uses, and future develop-
ments that are carefully planned and developed consistent with the policies of this
division, are essential 1o the economic and social well being of the people of this state
and especially to working persons employed within the coastal zone.”

[Feb. 1982)
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and to protect the buying public from exploitation. (Simac Design, Inc.
v. Alciati (1979) 92 Cal.App.3d 146, 157-158 [154 Cal.Rptr. 676];
City of Tiburon v. Northwestern Pac. R.R. Co. (1970) 4 Cal.App.3d
160, 175 [84 Cal.Rptr. 469]; 62 Ops.Cal.Atty.Gen. 147, 148 (1979).)
Generally, with respect to subdivisions of five or more parcels, both a
tentative and a final map arc required to be filed and approved. (Gov.
Code, § 66426.)

- Government Code section 66473 provides: “A local agency shall dis-
approve a map for failure to meet or perform any of the requirements
or conditions imposed by this division or local ordinance enacted pursu-
ant thereto ....” Government Code section 66419, subdivision (a)
provides: “Improvement’ refers to such street work and utilities to be
installed, or agreed to be installed, by the subdivider on the land to be
used for public or private streets, highways, ways, and easements, as are
necessary for the general use of the lot owners in the subdivision and lo-
cal neighborhood traffic and drainage needs as a condition precedent to
the approval and acceptance of the final map theréof.” (Italics added.)

As explained in 2 Bowman, Ogden’s Revised California Real Proper-
ty Law (Cont.Ed.Bar 1975) section 25.9, page 1212: “Before approval
of the final map, the subdivider is required to improve or agree to im-

~ prove portions of land for public or private streets, highways, ways, and

easements necessary for the use of lot owners in the subdivision and for
local traffic and drainage needs. See definition of improvement in [Gov.
Code, §] 66419. If the subdivider agrees to improve, the governing body
must require that the agreement be secured by a bond or a cash deposit.
A contract may be executed between the governing body and the subdi-
vider to initiate proceedings to create a special assessment district for
financing and constructing required improvements. Such a contract is
secured by a faithful performance bond or a cash deposit, if required by
the governing body. See [Gov. Code, §] 66462.”

Thus, until the subdivider proves that he has performed the require-
ments and conditions imposed by the local governing body’s approval of
the tentative map, the local agency must disapprove the final map. As a
result, there can be no subdivision under the map act until the condi-
tions are satisfied and no vested right under the coastal act.

In so holding, we specifically reject the “final discretionary approval”
test proffered by the subdividers in this case. Although approval of the
tentative map may be the last discretionary act by the local governing

{Feb. 1582]
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agency under the Subdivision Map Act (Youngblood v. Board of Su-
pervisors, supra, 22 Calld 644), we believe the overriding
environmental policies of the coastal act, including a narrow scrutiny of
claims of exemption, support our holding that more is required to ob-
tain a vested right than mere tentative map approval. Moreover,
requiring a subdivision which has at least progressed to the point that
approval of a final map is truly ministerial accords with the principles
of vested rights,.i.e., substantial reliance based on governmental per-
mits, And as we have shown under the Subdivision Map Act, tentative
map approval without more does not entitle a subdivider to a final map.

(1b) In the present case, the record shows that Pratt had not satis-
fied the conditions of the tentative map approval pertaining to offsite
improvements before January 1, 1977. (The trial court made no finding
that Pratt had completed any of the tentative map conditions.) Mr.
Pratt’s own declaration of April 14, 1977, and the Attorney General’s
report to the Regional Commission demonstrate that extensive work re-
mained to be done to complete the offsite improvements after January
1, 1977. Nor had Pratt entered into an agreement with the local agency
before January I, 1977, to complete the improvements as required by
Government Code section 66462. We also note that Pratt’s architect
Merriam wrote a letter to the Commission dated April 18, 1977 (at-
tached as an exhibit to request for exemption). It frankly states, “The
applicant is specifically requesting exemption for recordation of his fi-
nal map and the performance of conditions necessary to fulfill the
requirements of the tentative subdivision map.” (Italics added.)

Furthermore, the self-serving conclusory declarations by Pratt and
his agents to the effect that all discretionary approvals by county offi-
cials were obtained before January 1, 1977, cannot suffice for
evidentiary proof that the conditions of tentative map approval in fact
were satisfied.

Pratt’s last minute attempt to acquire a vested right by obtaining a
permit and contracting to drill a water well on his property is hardly de-
serving of discussion. Suffice it to say, the well drilling efforts are
irrelevant to the vested rights question since the conditions of tentative

‘map approval were not met, and the well was not one of the required

conditions.

The record also shows Franklin’s tentative map approval was subject
to many conditions requiring local agency approval, such as: “A practi-

{Feb. 1982]
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cal plan and profile for access be submitted to the county engineering
and planning departments for approval.” Another condition required
that the applicant offer for dedication a strip of land for road widening
purposes; that “if the applicant desires serving more than one parcel or
lot with domestic water, application must be made to the Health De-
partment for a Domestic Water Supply Permit.” Each of these
conditions had to be completed before a final subdivision map could be
submitted to the county engineer for approval. The record does not dis-
close whether these conditions had been fulfilled by January 1, 19777
Instead, Franklin and Schultz argued to the trial court the only prereqg-
uisite for a claim of vested rights to subdivide their land was approval

of the tentative subdivision map plus some relatively minor expenditures

of money because this was the final discretionary approval required by
the county.

Thus, the trial court’s finding that “the approval of [Franklin and
Schulitz’] tentative map ... was the final discretionary approval re-
quired by law for the proposed division of petitioners’ property” is

erroneous as a matter of law. Also erroneous is the trial court’s conclu- -

sory finding that “prior to January 1, 1977, petitioners had obtained all
final discretionary approvals required by law for the proposed division
of their property.”

The Commission Was Not Estopped to Deny the
Applications for Exemptions ’

(5a) Both subdividers claim the Commission was estopped to deny
their applications for exemptions because of representations made by
members of the Regional Commission staff. However, the estoppel ar-
gument fails because the overriding public interest in environmental
regulation evidenced by the coastal act far outweighs any injustice
which the developers would suffer by being required to obtain a permit
from the Commission.

(6) The general standard for equitable estoppel against a govern-
mental agency has been postulated by our Supreme Court as follows:
“The government may be bound by an equitable estoppel in the same

7In his appeal to the Commission, Franklin states, “Prior to January 1, 1977, all con-
ditions of the tentative map were met except those which related to later construction
on the lots because there were no conditions 1o meet for the lot split.” (Italics added.)
As we have explained, the record shows several conditions were attached to tentative
map approval.
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manner as a private party when the elements requisite to such an estop-
pel against a private party are present and, in the considered view of a
court of equity, the injustice which would result from a failure to up-
hold an estoppel is of sufficient dimension to justify any effect upon
public intérest or policy which would result from the raising of an es-
toppel.” (City of Long Beach v. Mansell (1970) 3 Cal.3d 462, 496-497

[91 Cal.Rptr.. 23, 476 P.2d 423}.)

(5b) As we have explained, the California Coastal Act reflects an
important public policy to protect the coastal environment on behalf of
the people of our state and nation. The granting of a total exémption to
the developers in this case would frustrate that policy to a significant
degree. (See Avco Community Developers, Inc. v. South Coast Region-
al Com., supra, 17 Cal.3d 785, 797-798.)

Neither subdivider has shown it will suffer irreparable detriment if it
is required to obtain a coastal permit. Because Pratt was allowed
to complete the offsite improvements, the Commission is committed
to granting a permit to complete the subdivision provided it comports
with the land density requirements of the coastal act.

As to Franklin’s claim to exemption, if, in fact, the proposed subdivi-
sion is not inconsistent with the policies of the act, the developer
“presumably will experience little difficulty in securing the requisite
permits and proceeding in an expeditious manner with the completion
of the project.” (Urban Renewal Agency v. California Coastal Zone
Conservation Com., supra, 15 Cal.3d 577, 588.)

The judgments are reversed.
Andreen, J., concurred.

PETTITT, J.*—I dissent. Not only would I construe the facts to sup-
port the judgment of the trial court, but I believe an unjustified
emphasis is placed by the majority on the stated purpose of the coastal
act as it applies to the facts of these consolidated actions. In balancing
equities, I would recognize the nonrecurring rights of the individual
landowners who had begun their projects in reliance on tentative map
approvals before the coastal act became effective as to them. [ would
not deny the California Coastal Commission its powers as set out in the

*Assigned by the Chairperson of the Judicial Council.
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coastal act (Pub. Resources Code, § 30000 et seq.), but I would expect
them to be applied prospectively in these actions. »

Such a holding does not dilute the long range integrity of the coastal
act, It merely recognizes the preexisting rights of individuals acquired
before the coastal act became effective as opposed to what amounts to
an ex post facto application of a new state imposed mandate. Pratt and
Franklin got tentative approval for their developments from the one lay-
er of state mandated bureaucracy which had jurisdiction at that time.
They incurred liabilities and made expenditures of monies in reliance on
those approvals. Thereafter, a new state authority is superimposed
which, in effect, seeks to change the rules retroactively. ’ '

Under such circumstances, I find more logic and fairness in applying
the rule of law set out in Youngblood v. Board of Supervisors (1978)
22 Cal.3d 644 [150 Cal.Rptr. 242, 586 P.2d 556], and in Great West-
ern Sav. & Loan ‘Assn. v. City of Los Angeles (1973) 31 Cal.App.3d
403 {107 Cal.Rptr. 359]. Applying the law of those cases comports with
the recognition of existing individual rights as expressed in the coastal
act itself (Pub. Resources Code, § 30608) without doing violence to
newly pronounced and laudable goals of the coastal act. The landown-
ers should be allowed to complete their projects in compliance with
conditions imposed under the laws applicable when they started. In this
case that is the Subdivision Map Act (Gov. Code, § 66410 et seq.). I
would hold Pratt and Franklin acquired vested rights under that act.

A petition for a rehearing was denied March 15, 1982, and the opin-
jon was modified to read as printed above. Pettit, J.,* was of the
opinion that the petition should be granted. Respondents’ petition for a
hearing by the Supreme Court was denied May 20, 1982.

*Assigned by the Chairperson of the Judicial Council.
{Feb. 1982]




CENTRAL COAST December 15, 1999
ENGINEERING E349

396 Buckley Road, Suite 1
San Luis Obispo
California 93401

(805) 544-3278

FAX (805) 541-3137

Walter & Bornholdt

679 Monterey Street

San Luis Obispo, CA 93401
Attn: Bill Walter .

Subject: Response to Coastal Commission letter from Diane Landry

Dear Bill,
As requested by Coastal Staff, the following are estimated quantities of work performéd
by Charles Pratt Construction in 1976 for Unit II of Tract 308.

1. Estimated Quantity

. GRADING FOR TRACT 308 152 LOTS
Item Quantity
Clearing and Disposal 350,000 SF
Grading 25,000 yd®*
Total Cost $97,000

Refer to the Exhibit 3-G1 that is the 1963 Planning Commission Approved Master Plan.
An 8.5”x11” is attached showing this work.

2. Prior Subdivision Improvements
At the time of approval of Tentative Tract 308, Cabrillo Estates contained 214
lots in Tract 306, 307, 310. The added 235 units of Tract 308 would bring the
total in Cabrillo Estates to 449 units when Tract 308 was built out. In effect,
Tract 308 represented 52% of the use for the existing water, storm drain, gas and
electrical service. To deny the developer of Tract 308 is to deny the use of 52%
of the in place water, storm drain, gas and electrical service. Tract 308 was

. purchased relying on the presence of this water, storm drain, gas and electrical

E349\grdgosts.doc
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service. The following is an estimate of the 1976 dollar valuation of the existing
off-site improvements. Multiply by a factor of 3.5 to obtain 1999 dollar value.

Item : Approximate Approximate
Quantity Cost
1976 Dollars
21 to 36” Storm Drain with 17 MH 2400L.F.  S$20/LF. $48,000
8” Water Main 4,700LF. $10/LF. $47,000
Stub Streets - 800 L.F. $30 $24,000
Gas Main - 4,700 LF. $3 $15,000
120,000 Water Tank ~ $25,000
Pump House and Pump ‘ : $21,000
$180,000
52% Allotted to 152 Lots Total
Tract 308 $95,400

Refer to attached 8.5”x11” reductions of the large drawings in Exhibit 3G. Multiply by a
factor of 3.5 to obtain 1999 dollar valuation.

3. Costs of Subdxvxsxon Improvements, Unit IT
Valid costs as defined above to establish vesting are shown in Exhibit 8M and are

listed below:

Grading Permit Approval Engineering $20,635.07.
Grading, Tree and Root Removal $97,000.00
Administration and Supervision $8,111.00

$125,746.07
Local approval of Grading is shown on Exhibits 3E, 3F

Concerning specificity of the project and the process, refer to Exhibit SH, Declaration of
Ben Maddalena.

Concerning the cost basis for calculations, because the work was completed in 1976, the
dolla-s were all based on 1976 dollars.

The comparison of costs in 1976 and 1999 dollars is given below using a factor of 3.5

for the increase in value of the dollar.

E349\grdgests.doc
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Grading Permit Approval
Grading, Tree and Root Removal

Administration and Supervision

Thank you,

B L

Ben L. Maddalena

1976 1999
$20,635 $72,222
$97,300 $340,550

$8,111 28,388
$126,046 $441,160
E349\grdgests.doc




STATE OF CALIFORNIA - THE RESOURCES AGENCY ) GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 84105-2219
VOICE AND TDD (415) 904-5200

TO: Diane Landry
FROM: Lesley Ewing ,”April 20, 2000 .
SUBJECT: Estimates for Finishing Preliminary Subdivision Work for Pratte Property

Attached is a spreadsheet for costs of various components of work necessary to

complete the minimal subdivision work that was identified on your list received on

March 30, 2000. | was unable to find cost estimates for several of the items on the

provided list. The water tank, booster pumps and spillway would all be costly items,

but were not covered by the estimate sheets | could obtain quickly. The total spillway

costs would include engineering and design, and construction costs cannot be

estimated until after the design work. .

Using the Cost Sheet from San Luis Obispo County, for the City of Morro Bay, for
1994, the additional subdivision work, without water tank, booster pumps, spillway,
and site grading would have cost $2,572,283. This cost includes 20% for
contingencies and short-term inflation, and 15% for engineering, staking and
inspections. It has not been adjusted to current values. Using rough estimates from a
large construction firm in Monterey County, the additional subdivision work, without
sidewalks, water tank, booster pumps, spillway and site grading would cost
$2,406,595. Again, this cost includes overhead and profit.

The site was graded in the 1970’s and you provided as estimate that there had been
25,000 cubic yards of balanced cut and fill. Granite Construction was in business in
the mid-1970’s and Mr. Mazzia, with Granite Construction, estimated that grading in
then would have cost between $1.00 and $1.50 per cubic yard. This 25,000 c.y. of
grading would have cost between $25,000 and $37,500 in 1975. Grading in 1994
cost about $4.50 per cubic yard and today costs between $6.00 and $8.00 per cubic -
yard.. So 25,000 c.y of grading today would cost between $150,000 and $200,000.
Based on your estimate that most of the original site grading will have to be redone,
due to continued erosion and other natural disturbances, the total site work estimates -
should be increased to $2,724,158, based on the 1994 estimates, or $2,556,595 for
the 2000 estimate. (Neither estimate includes the water tank, booster pumps or
spillway; additionally the 2000 estimate does not include the sidewalks.) .

Ex\-\\sh' 9
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Averages road costs were obtained for two current projects before the Commission,

“both in Orange County. The lrvine Company uses a rough estimate of $200 per foot
for a 40’ wide road, and $220 for a 56’ wide road. In both cases, these roads would
service a housing subdivision, have sidewalks on both sides and provide major
utilities. The Athens Company uses an estimate of $209 per foot for a 24’ wide road,
with sidewalks on both sides, utilities and 6’ wide low profile landscaping with
irrigation. Based on these rough estimates, a 7,175’ road would cost from $1,937,250
to $2,130,975, includes 20% for contingencies and short-term inflation, and 15% for
engineering, staking and inspections. As with all other road estimates, these do not
include the water tank, booster pumps, spillway or grading.

EXH\BIT 9




P.373

APR 20 'D8 ©2:17PM CA CORSTAL COMM

[ Cost Estimates for Major Improvements to Pratt Project Site

Work Element Quantity [UnitsiUnit Cost: SLO Co.(1) [Estimate #1 _ |#1 with overhead (J]Unit Cos!: Granite Co.{3) |Estimale ¥2
Road - 6" base, 2" ac | 358750/sq.1t. $2.50] $896,875.00 $1,210,781.25 ~ $3.50| $1,265,625.00
Curbs & Gutlers -6" 71758, $14.00f $100,450.00 $136,607.50 $22.00f $157,850.00
Sidewalks - 4' wide 57400}sq.ft. $3.50] $200,900.00 $271,215.00 $0.00
Sidewalks - grinding - 7175(# $8.00 $57,400.00 $77,480.00 $0.00
Water Lines - 6" 7175t $23.00} $165,025.00 $222,783.75 $36.00] $258,300.00
Man Holes {approx.) 4 $2,300.00 $9,200.00 - $12,420.00 $4,000.00 $16,000.00
Sewer - 6" 71751 $15.00] $107,625.00 $145,293.75 $30.00{ $215,250.00
Other Utilities (4) 7175{R. $20.001 $143,500.00 $193,725.00 $40.00] $287,000.00
Water Tank (5) " B4000|Gal $0.00 $0.00 $0.00
Booster pumps (5) 14 $0.00 $0.00 $0.00
12" CMP (5) 200{ft. $0.00 $0.00 $0.00
Chain Link Fence 115|ft. $12.00 $1,380.00 $1,863.00 30.00
Percolation Basin 220jcu.ft. $4.50 $990.00 $1,338.50 $6.00 $1,320.00
Spillway (5) il $0.00 $0.00 $0.00
Storm Drains - 18" 717514, $30.00! $215,250.004 $£290,587.50 $30.00f $215,250.00
Storm Runoff inlets . . 4 $1,700.00 $6,800.00 $9,180.00 o $0.00
TOTALS $1,905,395.00 $2,672,283.28 $2,406,595.00
Grading, assuming Cut and Fill Balanced On-Site

Grading in 1975 25,000}cu. . i $0.00 $0.00 $1.50 $37,500.00
Grading in 1994 25,000{cu,yd $4.50F $112,500.00 $151,875.00 . §0.00
Grading in 2000 25,000]cu.yd $0.00 $0.00 $6.00] $150,000.00
TOTAL Grading Plus lmprovements - Currént $2,017,895.00 $2,724,158.25 ’ $2,556,595.00

7,175" road, with wet and dry utilities only, $1,435,000 to $1,578,500.

Recent Estimates from The Irvine Company for roads, double wide smalks, wet and dry utilittes; $200/ft. 40' wide road; $220/ft. 56' wide road

Recent estimate from the Athens Group for 24" wide road, sidewalks and utilities, in Laguna Beach: $209/f., excluding grading (7)

1{1) ltem Costs from the City of Morro Bay, July 4, 1994, When a range of estimates were provided the least expensive was used.

(2} Contingencies and Inflation 20%, Engineering 15%

{3} Item Cost Estimates for Monterey County. Estimatesd include overhead and profit. Not provided for bid purposes.

(4) Trenching only, all lines, cables, etc. supplies by others.

(5) Eslimates were not available, at this time, for all subdivision items listed.

(6) Personal Communication from Roberta Marshall, The Irvine Company, 12 Apiil, 2000.

{7} April 10, 2000 Letter from Sean Finnegan, The Athens Group
Prepared 20 April 2000
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