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APPLICANT: Vern Bauman

PROJECT ‘LOCATION: South of Pacific View Road and West of Deer Creek Road
Santa Monica Mountains (Ventura County)

PROJECT DESCRIPTION: Authonze ten acre lot created by megal subdivision (APN
700-010-031)

APPELLANT: Commissioners Wan and Nava; Raffi Cohen and Astra
Investments Capital, LLC

SUBSTANTIVE FILE DOCUMENTS: County of Ventura: Staff Report and
Recommendations and Notice of Final Decision (Planned Development Permit for CCC-9904
(PM-5203) undated.

Summary of Staff Recommendation; Substantial Issue Exists

The proposed land division creates a ten acre lot in an area of steep slopes and vacant land.
The appeal by Commissioners Wan and Nava asserts that the project is inconsistent with
Land Use Plan and Zoning Ordinance provisions relative to preservation of upland habitats,
the minimum lot size required under the slope/density formula, sanitary facilities, potable
water, and locating and planning new development. The appeal by Raffi Cohen/Astra
Investments asserts that the project proposes access via a private road that crosses Cohen’s
property, but the applicant has no legal right to use this road and that the applicant has
conducted unauthorized grading on the Cohen property.

The Staff recommends that the Commission, after public hearing, determine that substantial
issue exists with respect to the grounds on which the appeal has been filed for the following
reason: the proposed land division is inconsistent with the applicable policies and related

zoning standards of the County’s certified Local Coastal Program..
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I Appealability to the Commission

The proposed project is located south of Pacific View Road (a private road) and west of
Deer Creek Road (a public road), in the Santa Monica Mountains (Ventura County).
The proposed development is appealable because the division of land is not listed as a
principal permitted use in the certified Local Coastal Program and is, therefore, within
the appeals jurisdiction of the Commission. (Coastal Act Section 30603[a]{1]).

A. .- Project Description

The local government decision was to issue a Coastal Development Permit to authorize
a ten acre lot that was created by an illegal subdivision. The County legalized the lot
through issuance of a conditional Certificate of Compliance pursuant to Government
Code section 66499.35(b).. The County staff report notes that: “The lot appears to have
been created when the parcel was conveyed with only a grant deed in April 1968." The
applicant, Verne Bauman acquired the property, along with Cherie Bauman, in 1977. In
1988, Verne and Cherie Bauman granted the property to James V. Berry. (See Grant
Deed, Exhibit 1). Subsequently, the property was then transferred back to the current
owners, Verne Bauman and Cherie Hanley (formerly Cherie Bauman). This transfer
apparently occurred some time after 1995. The County decision to approve the project
was based, in par, on its characterization of the present property owners as an
“innocent purchasers” of an illegal lot.

B. Appeal Procedures

The Coastal Act provides for appeals to the Coastal Commission after certification of
Local Coastal Programs (LCPs) of a local government’s action on a Coastal
Development Permit (CDP). Developments approved by cities or counties may be
_appealed if they are located within the mapped appealable areas, such as those located
between the sea and the first public road paralleling the sea, within 300 feet of the
inland extent of any beach or of the mean high-tide line of the sea where there is no
beach, whichever is greater, on state tidelands, or along or within 100 feet of natural

watercourses. (Coastal Act Section 30603[a]). Any development approved by a County

that is not designated as the principal permitted use within a zoning district may also be
appealed to the Commission irrespective of its geographic location within the Coastal
Zone. (Coastal Act Section 30603{a]{4]). Finally, developments, which constitute major
public works or major energy facilities may be appealed to the Commission. (Coastal
Act Section 30603[a][5]). :

The proposed project is not the principal permitted use in the certified LCP ‘and is,
therefore, appealable to the Commission. (Coastal Act Section 30603[a][1]).
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The grounds for appeal for development approved by the local government and subject
to appeal to the Commission shall be limited to an allegation that the development does
not conform to the standards set forth in the certified Local Coastal Program or the
public access policies set forth in Division 20 of the Public Resources Code. (Coastal
Act Section 30603[a][4]). Section 30625(b) of the Coastal Act requires the Commission
to hear an appeal unless the Commission determines that no substantial issue is raised
by the appeal.

Procedurally, where the staff is recommending that the appeal raises a substantial
issue, unless three or more Commissioners wish to hear arguments regarding the
question of substantial issue, then substantial issue is deemed found. If the
Commission decides to hear arguments and vote on the substantial issue question,
proponents and opponents will have three (3) minutes per side to address whether the
appeal raises a substantial issue. It takes a majority of Commissioners present to find
that substantial issue is raised by the appeal. If a substantial issue is found to exist, the
Commission will proceed to a full public de novo hearing on the merits of this project at
a subsequent hearing. If the Commission conducts a de novo hearing on the merits of
the permit application, the applicable test for the Commission to consider is whether the
proposed development is in conformity with the certified Local Coastal Program and the
public access and public recreation policies of the Coastal Act.

The only persons qualified to testify before the Commission at the substantial issue
stage of the appeal process are the applicant, persons who opposed the application
before the local government (or their representatives), and the local government.
Testimony from other persons must be submitted in writing. If a de novo hearing is
held, testimony may be taken from all interested persons at the de novo hearing.

C. Local Government Action and Filing of Appeal

The Coastal Commission certified the LCP Land Use Plan on June 18,1982 and the
implementing ordinances on April 28, 1983. The County of Ventura approved a Coastal
Development Permit for this project on March 2, 1999, along with Planned Development
‘Permit 1811 for Conditional Certificate of Compliance (“CCC”) — 9904 and Parcel Map
(“PM") 5203.

The Commission received the Notice of Final Action on the project on March 24, 2000,
and received both appeals of the County’s action on April 7, 2000. The appeals were
therefore filed within the 10 working day appeal period following the Commission'’s
receipt of the Notice of Final Action as required by the Commission’s administrative
regulations.

Pursuant to Section 30261 of the Coastal Act, an appeal hearing must be set within 49
days from the date an appeal of a locally issued Coastal Development Permit is filed.
The appeals were received on April 7, 2000. In accordance with section 13112 of the
California Code of Regulations, the staff requested that the County provide the
administrative record, consisting of all relevant documents and materials regarding the
subject permit, within five days. A hearing on the appeal was set for the May 9 though
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12, 2000 Commission hearing in Santa Rosa. A Staff Report was prepared on the .
project on April 24, 2000, recommending that the Commission open and continue the

hearing pursuant to Section 13112 of the California Code of Regulations, since the ~ .
administrative record had not yet been received. The Commission received the
administrative record on May 4, 2000; however, this did not provide sufficient time for
Commission staff to prepare a staff report prior to the May hearing recommending
whether the appeal raises a substantial issue. Accordingly, at the Commission hearing
on May 9, 2000, the Commission opened and continued the hearing on this appeal.

no Staff Recommendation on Substantial Issue

MOTION | move that the Commission determine that appeal A-4-VNT-00-078 raises
NO substantial issue with respect to the grounds on which the appeal has
been filed pursuant to Section 30603 of the Coastal Act.

STAFF RECOMMENDATION -

Staff recommends a NO vote on the motion. Failure of this motion will result in a de -
novo hearing on the application, and adoption of the following resolution and findings.
Passage of this motion will result in a finding of No Substantial Issue and the local
action will become final and effective. The motion passes only by an affimative vote of
the ma;onty of the appointed Commissioners present.

RESOLUTION TO FIND SUBSTANTIAL ISSUE

The Commission hereby finds that Appeal No. A-4-VNT-00-078 presents a substantial
issue with respect to the grounds on which the appeal has been filed under Sec. 30603
of the Coastal Act regarding consistency with the Certified Local Coastal Plan.

ll.  Findings and Declarations for Substantial Issue and No Substantial Issue

A. Project description

The proposed project consists of the legalization of illegally created ten acre lot (APN: »
700-010-031) located south of Pacific View Road and West of Deer Creek Road, in the
Santa Monica Mountains in Ventura County. The proposed lot is located below a
significant ridgeline designated in the Local Coastal Program Santa Monica Coastal

Zone Environmentally Sensitive Habitats Map, 1 % mile north of Bass Rock, within the .
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upper reach of an unnamed canyon immediately west of Deer Creek Canyon. The
Assessor's Map showing the lot is attached as Exhibit 2.

The applicant’s lot resulted from an illegal subdivision that the County determined _
occurred in 1968. Based on the Assessor’'s map, it appears that one forty acre lot was
divided by grant deeds into four, square ten acre lots, including the applicant’s lot. The
applicant, Verne Bauman, and Cherie Bauman, originally acquired the property in 1977.
However, in 1988, Verne and Cherie Bauman granted the property to James V. Berry.
(See Grant Deed, Exhibit 1). Subsequently, the property was then transferred back to
the current owners, Verne Bauman and Cherie Hanley (formerly Cherie Bauman).  This
transfer apparently occurred some time after 1995. The Coastal Commission sent a
letter to Mr. Bauman dated March 30, 1982, that informed him that the lot was illegally
subdivided and that all subdivisions of land require a coastal development permit.

Pursuant to Government Code section 66499.35(b), when a property owner requests a
certificate of compliance for a lot that was illegally created, the county may impose all
conditions that would have been applicable under the local ordinances in effect at the

- time the applicant acquired the lot. If the current owner was the one who created the

illegal lot, the County may impose all conditions applicable to current land divisions at
the time the conditional certificate of compliance is issued. Furthermore, Government
Code Section 66499.34 provides: :

“No local agency shall issue any permit or grant any approval necessary
to develop any real property which has been divided, or has resulted from
a division, in violation of the provisions of this division or of the provisions
of local ordinances enacted pursuant to this division if it finds that
development of such real property is contrary to the public health or the
public safety ..

The Coastal Act defines “development” to include: “subdivision pursuant to the
Subdivision Map Act ..., and any other division of land, including lot splits, ... .” (Section
30106). Because the applicant’s lot was created by an illegal subdivision of land, the
applicant’s proposal to legalize creation of the lot at this time constitutes a division of
land, which is “development” under the Coastal Act. Accordingly, the proposed

‘development requires a coastal development permit under the Coastal Act. To obtain

approval of a coastal development permit, the proposed development must be
consistent with all provisions of the County’s certified LCP. As noted above, the
County’s LCP was certified in 1983.

Most of the lot is steep with the exception of a flatter area at the top of the ridge. The
site consists of predominantly shrubs, such as deer weed and bush lupine, yucca and
bunch grasses. The project site also contains rock outcroppings containing dudleya.

The project area is characterized as containing existing landslide zones and high
landslide/mudslide hazard zones (Ventura County, Seismic and Safety Element, 1974). .
Soil is characterized as either very rocky loam, 30 to 75 per cent slopes on the valley
slopes or eroded clay loam slopes of 9 to 15 percent near the ridge top (US Department
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of Agriculture, Soil Survey Ventura Area, California, 1970). The project site and

surrounding area is designated as slope greater than 25 % in Figure 31 in the Land Use'

Plan component of the Local Coastal Program

Surrounding property is vacant with the exception of portions of Pacific View Road near .

Deer Creek Road. Several single family residences are found to the east, overlooking
Deer Creek Road, but none are visible from the project site. State Parks land (Pt. Mugu
State Park) is located approximately one mile to the west and one mile to the north of
the subject property.

' B. Issues Raised by the Appellants

Commissioners Wan and Nava, Appellants, allege that the project is inconsistent with
the Ventura County Local Coastal Program because the development is inconsistent
with Land Use Plan and Zoning Ordinance provisions relative to preservation of upland
habitats, minimum lot size required by the slope/density formula, sanitary facilities, .
potable water, and locating and planning new development. '

Appellant Raffi Cohen/Astra Investments alleges that: “a road was built without any
approval, permission, or legal rights. He trespassed on our property. He misled the
County of Ventura that he had my permission to do this. He never did have this
easement.” In addition, Raffi Cohen/Astra Investments assert that the appeal concerns:
“Easement to build road through our property We are appealing because they do not
have the easement they are claiming.” No policies or requrrements of the Local Coastal
Program were cited in the appeal.

C. Local Government Action and Filing of Appeal

The approval of a coastal development permit at the local level, as noted, resulted in
:‘County approval of a ten acre lot. The County of Ventura approved a Coastal
Development Permit on March 2, 1999, along with a Planned Development Permit 1811
for Conditional Certificate of Compliance (“CCC") — 9904 and Parcel Map (“PM") -
5203). The County permit was subject to standard conditions and special conditions
relative to a botanical survey during the May and June flowering season, determination
~ of suitability of connection to a sewer system or installation of a septic system, and
determination of the availability of potable water, for purposes of future building permits.

D. Substantial Issue Analysis
- 1. Appeal By Commissioners Wan and Nava
Section 30603(b)(1) of the Coastal Act stipulates that:

The grounds for an appeal pursuant to subdivision (a) shall be limited to an

-allegation that the development does not conform to the standards set forth in the -
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certified Local Coastal Pregram or the public access policies set forth in this
division.. e

The Commission determines that a substantial issue exists with respect to the grounds
on which the appeal has been filed for the following reason: the proposed residence is
inconsistent with the applicable policies and related zoning standards of the County’s
certified Local Coastal Program (‘LCP”). The County’s LCP was certified by the
Commission in 1983. The Commission finds that the standards in the County's certified "
LCP apply to this project, because the LCP was certified before the applicant acquired
the property and because the applicant is proposing new development that requires a
coastal permit and therefore must comply with all provisions of the County’s LCP.

The Appellant's contentlons raise valid grounds for an appea! for the reasons set forth
below

a. Preservation of Upland Habitats

The appellants contend that the land division does not identify the future building
envelope as required by Policy 6 for the Santa Monica Mountains in the Environmentally
Sensitive Habitats Section of the South Coast Area Plan. Policy 6 requires
identification of the future building envelope on the parcel map. The project has not
complied with this reqmrement and is therefore inconsistent with the LCP.

The appellants further contend that the Iand division is inconsistent with Policy 6
provisions that require that areas of over 30% slope shall be permanently maintained in
their natural state through an easement or other appropriate means and shall be
recorded on the final tract or parcel map or on a grant deed as a deed restriction
submitted with the final map. Such a determination was not made as part of the local
review process. Based on inspection of the site, large areas of over 30% ‘slope are
present on the site. The project is inconsistent with this policy because neither an
easement, or other appropriate means that is recorded on the parcel map or in a deed
restriction, was required to preserve areas of over 30% slope i in their natural state.

The following is also applicable relative to the Zoning Ordinance in the certiﬁed LCP:

1) The project is located in the Santa Monica Mountains Overlay (M) Zone where under
Sec. 8177-4.2.1 all new development shall preserve all unique vegetation, such as
Dudleya Cymosa Var. Marascens. This requirement is also found in the LCP policies,
in the South Coast Area Plan, Santa Monica Mountains, Policy 1. No biological
inventory has been conducted of the site and therefore, it is impossible to identify
locations of unique vegetation on the site and preserve them. In cases where unique

“habitats are found on the project site, permanent open space through a recorded

easement or deed restriction is required by Sec. 8177-4.2.2 a of the Ordinance. The
project has not complied with these requirements.

2) Under Sect 8177-4.2.4 of the Ordinance all land divisions shall be eveluated for
consistency with the Land Use Plan and inconsistent development shall be denied.
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Under Sec. 8177-4.2.4 a. future building envelopes shall be identified on all applications .
and on the final subdivision map. Under Sec. 8177-4.2.4 b. all identified ,
environmentally sensitive habitat areas and areas over 30 % slope shall be permanently
maintained in their natural state through an easement or deed restriction on the final

map. As explained above, the proposed project does not comply with these

requirements because neither future building envelopes, environmentally sensitive

habitat areas, nor slopes over 30% were identified and because the proposed project

does not provide, through an easement or deed restriction, that environmentally ,

sensitive habitat areas and slopes over 30% on the site will be permanently maintained

in their natural state.

For the above reasons, the project is inconsistent with the LCP. .
b.  Minimum Lot Size Based on Slope/density Formula

Policy 7 in the Hazards Section of the South Coast Area Plan provides for minimum lot
sizes for subdivisions in the Santa Monica Mountains in the Open Space zone based on
the average slope. The County did not make any determination regarding the average
slope on the property or the minimum lot size allowed under Policy 7. However, Figure
.31 in the LUP indicates that the subject property has an average slope of at least 25 %.
For property zoned open space having an average slope greater than 25%, forty acres
is the minimum lot size required by the LCP — Policy 7 in the Hazards Section for Santa
Monica Mountains. The proposed lot of ten acres in size is below this minimum lot size.
Therefore, the project is inconsistent with this Policy.

c.  Sanitary Facilities

Policy 3 in the Public Works Section of the South Coast Area Plan provides that new
development in the Santa Monica Mountains should be self-sufficient with respect to -
sanitation and not require the extension of growth-inducing services. Policy 3 also
requires that each individual development will be able to provide sanitary facilities over
its normal lifespan. The proposed development creates a lot where a single family
residential development may be built as a principal permitted use without the potential
of appeal to the Commission. The proposed land division does not indicate that
sanitary facilities are available for such a potential future use. Past Commission
experience has indicated that septic capability may not exist in the Santa Monica
Mountains due to geologic structure. The ability of the site to accommodate on site
sanitary systems must be demonstrated by geotechnical analysis prior to approval of
aa permit for a land division. Without this information, it is not possible to determine that
the proposed project complies with Policy 3. Approval of the proposed development
without the information necessary to determine whether it complies with Policy 3 is

- inconsistent with the LCP.

Sec.8177-4.1.3 in the certified Local Coastal Program Zonlng Ordinance specifies that
no development shall be approved in the Santa Monica Mountains Overlay (M) Zone ' .
unless, for the lifespan of the project, sewer service is available in the immediate area
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or septic facilities can be provided con&stent with LCP policies. Sewer service is not
available in this location. The project location is many miles away from any sanitary
sewer system and extension of any system to the area is unlikely. No determination
has been made relative to whether conditions on the site are acceptable for a septic
system, as discussed previously. Approval of the proposed development without the
information necessary to determine whether it complies with this section of the Zoning
Ordinance is inconsistent with the LCP.

d. Potable Water

Policy 3 in the Public Works Section of the South Coast Area Plan provides that new
development in the Santa Monica Mountains should be self-sufficient with respect to
water availability and not require the extension of growth-inducing services. Policy 3
also requires that each individual development will be able to provide potable water over
its normal lifespan. The proposed development creates a lot where a single family
residential development may take place as a principal permitted use. Past Commission
experience has indicated that water capability may not exist in the Santa Monica
Mountains due to geologic structure. Sec.8177-4.1.1 in the certified Local Coastal
Program Zoning Ordinance specifies that no development shall be approved in the
Santa Monica Mountains unless the development can serve potable water through
private services during the normal lifespan of the project. The proposed land division
does not include any finding that potable water is available to provide water over the
normal lifespan of development of a single family residence.

Section 8177-4.1.2 states that when a water well is necessary to serve the
development, a test well shall be required and data shall be provided relative to depth of
water, geologic structure, production capacities, degree of drawdown, etc. The
administrative record does not contain evidence indicating that a test well has been
drilled or the required data obtained. Further, this section of the Ordinance requires the
cumulative impact on riparian resources and other coastal resources shall be identified.
A riparian area is immediately adjacent to the project site. Drawdown of a well could
potentially affect the riparian area. Although s determination is required that on a
cumulative basis that the proposed well will not adversely impact coastal resources, no
such studies have ocsurred and no determination has been made that potable water is
available to serve a single family residence on the proposed parcel, without adverse
cumulative impacts. The proposed development is inconsistent with this section of the
Zoning Ordinance for these reasons.

e. Locating and Planning New Development

The objective under the Locating and Planning New Development Section of the South
Coast Area Plan is “To preserve the South Coast sub-area in as natural a state as
possible while maintaining the private property rights and needs for public safety.” The
proposed development is inconsistent with preservation of the area in as natural a state
as possible because it allows for increased residential development through a
subdivision that creates a lot that is only 10 acres in size. As explained above, this lot
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size does not comply with the minimum lot size required in this location pursuant to the
applicable slope density formula set forth in the LCP. AIIownng additional residential
development is inconsistent with the objective of preserving the South Coast Area in as
natural a state as possible, while providing for public safety and protecting private
property rights.

Policy 2 under the Locating and Planning New Development Section of the South Coast
Area Plan states that, consistent with the environmental characteristics and limited
service capacities of the area, only very low density development as prescribed in the
Open Space designation will be permitted in the Santa Monica Mountains and that the
slope/density formula will be used to “determine the minimum lot size for any proposed
land division.” As stated above, the proposed land division is inconsistent with this
policy because the slope/density formula was not used to determine the minimum lot
size and the proposed land division creates a 10 acre lot, where the application of the
slope density formula and lot size standards set forth in the LCP requires a minimum 40
acre lot.

For all the reasons set forth above, the proposed project is inconsistent with the LCP.
2. Appeal By Raffi Cohen and Astra Investment Capital, LLC

As noted above, the grounds for appeal for development approved by the local
government and subject to appeal to the Commission shall be limited to an allegation
that the development does not conform to the standards set forth in the certified Local
Coastal Program or the public access policies set forth in Division 20 of the Public
Resources Code. ‘Appellant Raffi Cohen/Astra Investments alleges that the applicant
does not have the legal right to build a road, or to use any road, on his (Cohen’s)
property to access the applicant’s proposed lot. He also asserts that a road has been
’ graded on his property by the applicant, or the applicant’s representative, without
perrmssnon or any legal right to construct a road across this property.

The Commission’s regulations require private appellants to exhaust local appeals. (14
California Code of Regulations, section 13111(a); 13573(a)). It appears from the
administrative record that Raffi Cohen/Astra Investments did not file a local appeal in
this matter. However, the regulations provide that exhaustion of local appeals shall not
be requ:red if “the local government jurisdiction charges an appeal fee for the filing or -
processing of appeals.” (14 California Code of Regulations, section 13573(a)(4)). The
County issued a Notice of Final Action dated March 8, 2000 for this project that states
that the County will charge a fee for filing of a local appeal. (This Notice also mcorrectly
states that the project is not appealable to the Coastal Commission; based on review of
the administrative record, a corrected Notice was not issued). Because the County
stated in this Notice that a fee would be charged for filing an appeal, the Commission -
cannot require exhaustion of local appeals. Therefore, we will evaluate the issues
raised in the appeal filed by Cohen/Astra Investments.

10




- Appeal A-4-VNT-00-078 (Bauman)
Page 11 of 12

The appeliants assert that there is no easement allowing use of a road across the
Cohen property to access the proposed lot from the nearest public road (Deer Creek
Road). Because the Commission does not currently have the evidence to determine if
this assertion is correct, the Commission finds that this raises a substantial issue
regardlng consistency with the LCP. if there is no easement allowing this access, then
it is not known where an alternative access road will be located, or even whether the
applicant will be able to acquire any legal access rights.

' The Coastal Zone Ordinance has several relevant provisions that the project could not
be found to comply with, if the applicant does not have the legal right to cross private
property to reach his lot from Deer Park Road. These provisions are listed below:

Section 8177-4.1.4: “Development outside of the established ‘Community’ area shall
not directly or indirectly cause the extension of public services (roads, sewers, water, .
etc.) into an open space area.”

Section 8177-4.2.2: “All new upland development shall be sited and designed to avoid
adverse impacts on environmentally sensitive habitat areas.”

Section 8177-4.2.3: “Construction and/or improvements of driveways or accessways
which would increase access to any property shall be permitted only when it has been
determined that environmental resources in the area will not be adversely impacted by
the increased access. Grading cuts shall be minimized by combining the accessways
of adjacent property owners to a single road where possible. The intent is to reduce the
number of direct ingress-egress points from public roads and to reduce grading. At
stream crossings, driveway access for nearby residences shall be combined. Hillside
roads and driveways shall be as narrow as is feasible and shall follow natural contours.”

Section 8177-4.2.6: “Development shall not be sited on ridgelines or hilltops when
alternative sites on the parcel are available, and shall not be sited on the crest of major
ridgelines.”

The County’s findings in its Approval Letter state: “ The subdivision has either record’
title to or a contractual right to acquire title to all rights-of-way necessary to provide any
proposed off-site access from the proposed subdivision to the nearest public road.”
(County’s Approval Letter, Finding M., page 2). However, the only access shown on the
Accessor’s map shows a road (Iabeled Pacific View Road), which crosses the Cohen
property, and then crosses another private lot that is adjacent to the applicant’s
property. (Pacific View Road does not touch the applicant’s property; however, and
therefore construction of an additional road leading off Pacific View Road will also be
necessary to provide access to applicant’s lot). If the County relied on Pacific View
- Road as the access route to the proposed lot, the finding that the County made conflicts
with the allegations of appellants, Cohen/Astra Investments, who claim that the
applicant has no legal rights to use the private road (Pacific View Road) where it
crosses their property.

11
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If an access road must be proposed at an alternative location, other than Pacific View .
Road, this could involve environmental impacts that would not be consistent with the

LCP and that have not yet been evaluated. Therefore, the appellants have raised a

substantial issue regarding compliance with the LCP provisions cited above.

The other issue raised by Cohen/Astra Investments relates to grading of a road across

. the Cohen/Astra Investments property. This was not authorized as part of the CDP that
is the subject of this appeal and is therefore not relevant to the determination of
substantial issue. However, this grading may involve a potential violation of the Coastal
~Act. We are not aware of any Coastal Development Permit issued by the County or the
Commission that would allow applicants or their agents to grade a road at this off-site
location. The Commission staff has asked the County to investigate and take
appropriate enforcement action. If the County fails to do so, then the Commission may
pursue an appropriate enforcement action. ~

12
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STATE OF CALIFORNIA—THE RESOURCES AGENC’

e —
——

CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA APPZAL FROM COASTAL PERMIY

89 SOUTH CALIFORNIA ST, 2MD FLOOR
VENTURA, CA 93001 DECI)IGN OF LOCAL GOVERNMENT

{805) 6410142

Please Review Attached Adpeal Informatmn Sheet Prior To Completing
This Form.

SECTION I. Appellant(s}

't'#ame mailing address ani telephone number of appellant(s):

| C FL\\%;*"O(\Q(‘ A g&f CA \«OCL(\ Y peck(o (\0\'\/(3\. ‘

D HS Y tmont Sy W a0on
Son o G Lo Ct‘\ ANDS- (HIS) ABY —SD-(DO
Zip . 2249 Area Code Phone No.

SECTION II. . Decision Being Appealed

1. Name of luca1/p0“t

government: Count 8% O'(: Ve VHLM ra

‘ 2. Brief descriptio: of development being
appealed: Lecm 2¢ a |Oacre |legal (0+ CYEa‘l'E‘a{

b ﬁ)_lggce Avalt dead im April
%‘72 ~ '

3. Development's lo:atjon (street addres:;'Q assessor's parce!
gad

no., cross street, etc.):_Facific View d_sout

4. Description of dicision being appealed

a. Approval; nno spgcia? conditions:_

b. Approval with special conditions: =<

c. Denial:

Note: For jurisdictions with a total LCP, denial
decisions by a lucal government cannot be appealed unless
the development s a major energy or public works project.
Denial decisions by port governments are not appealable.

T0 BE COMPLETED BY COMMI:SION:

appeaL no:_ A —4 — UNT - CO 37 N N
oate Freen:_Apyil 7 ,ZOOO N . EE@E

~ : Application A-4-VNT-00-078 APR 0
pisTRICT: __South Cez/rf' val| “PP Gauman) . 7 2000
‘ ' Exhibit3 . CAUFORMA
: ‘ : COASTAL COMMISSION
oz 4788 : | Appeal (Wan & Nava) SOUTH CENTRAL CAST TR

west of Qee;v C;mzek Qoad Santa Momm /lhoum‘armj

.
1
i

3



APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

-~J
.

Decision being appealed was made by (check one):
.;Z§P1anning Director/Zoning c. __Planning Commission
Administrator
. __City Council/Board of d. __Other
Supervisors
Date of local government's decision: AAkIthq C;; 2006
Local government's file number (if any): Planned De\/'e/O)&mem‘(' Perjmif'

1811 Fov Ccc-9904( PM-5203 ) '

SECTION 1I1. 1Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use
additional paper as necessary.)

a.

b.

Name and mailing address of permit applicant:
Vevyy Bauwian
29230 Fall Eiver Cunxle
Tlhousaud Onks . CA S| 26

7
Names and mailing addresses as available of those who testified

(either verbally or in writing) at the city/county/port hearing(s).
Include other parties which you know to be interested and should
receive notice of this appeal.

(1)

(2)

(3)

(4)

SECTION IV. Reasons Supporting This Appeal

Note: Appeals of local government coastal permit decisions are
limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance
in completing this section, which continues on the next page.



" APPEAL FROM COASTAL PERMIT ODECISION OF LOCAL GOVERNMENT (Pége 3)

State briefly your reasons for this appeal. Include a summary

. description of Local Coastal Program, Land Use Plan, or Port Master
Plan policies and requirements in which you believe the project is
inconsistent and the reasons the decision warrants a new hearing.
(Use additional paper as necessary.)

SEE ATZACHED negions ” — .

Note: The above description need not be a2 complete or exhaustive
statement of your reasons of appeal; however, there must be
sufficient discussion for staff to determine that the appeal is
allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Comm1ssion to
support the appeal request.

SECTION V. Certification

The information and facts stated above are ccrrect to the best of
my/our knowledge,

e

“APR 0 7 2000 | Auth izgd‘ Agent
* CAUFBANIA Date
COASTAL COMMISSION
SUGTHCENTRAL COAST DSTRET NOTE: If signed by agent, appe}lant(s)

must also sign below.

‘Section VI. Agent Autherization
I/We hereby authorize to act as my/our

representative and to bind me/us in all matters concerning this
appeal.

Signature of Appei]ant(s)
Date 3 ' —-2"




APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

.State briefly vour reasons for this appeal. Include a summary
. description of Local Coastal Program, Land Use Plan, or Port Master

Plan policies and requirements in which you believe the project is
inconsistent and the reasons the decision warrants a new hearing.

(Use additional paper as necessary.)

31 . “f )
TEE A7 7HaHD  Reasotd -

‘Note: The above description need not be a complete or exhaustive

.statement of your reasons of appeal; however, there must be
sufficient discussion for staff to determine that the appeal is

allowed by law. The appeilant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to

support the appeal request.

 SECTION V. Certification

The information and facts stated above are correct to the best of

_Signature of e}]ant(s) or
AuthoriZed Agent

APR 072000 |
Date
DASTAL CRIRRSSN
X , NOTE: If signed by agent, appellant(s)
mwmamylnmﬂlnl:. must also sign below.

Section,VI. Agent Authorization

. I/We hereby authorize to act as my/our
. representative and to bind me/us in all matters concemmg ‘this
appeal.

Signature of Appellant(s)

Date

3 -4



A-4-VNT-00-037
Section V. Reasons Supporting This Appeal
1. Preservation of Upland Habitats

The land division projéct does riot identify the future building envelope as
required by Policy 6 for the Santa Monica Mountains in the Environmentally
Sensitive Habitats Section of the South Coast Area Plan. Policy 6 requires
identification of the future building envelope on the parcel map. The project has
not complied with this requirement. Under Section 8177-4.2.4 of the LCP Zoning
Ordinance, all land divisions shall be evaluated for consistency with the Land
Use Plan and inconsistent development shall be denied. Under Sec. 8177-4.2.4
a. future building envelopes shall be identified on all applications and on the final
subdivision map. The project is inconsistent wath this Ordinance provision.

Policy 6 under policies for the Santa Monica Mountains in the Environmentally -
Sensitive Habitats Section of the South Coast Area Plan also requires that areas
of over 30% slope shall be permanently maintained in their natural state through
an easement or other appropriate means and shall be recorded on the final tract
or parcel- map or on a grant deed as a deed restriction submitted with the final
map. The County has not made any finding relative to the slopes present on the
site. . Based on inspection of the site and Figure 31 of the Land Use Plan, it is
expected that areas of over 30% slope are present. The project has not
complted with the requirement for an easement, or other appropriate means that

"is recorded on the parcel map, to preserve these areas in their natural state.
Under Sec. 8177-4.2.4 b. of the LCP Zoning Ordinance all identified
environmentally sensitive habitat areas and areas over 30 % slope shall be
permanently maintained in their natural state through an easement or deed
restriction on the final map and no development is permitted on slopes over 30
%. The project is inconsistent with this ordinance provision.

Accordingly, the proposed land division is inconsistent with the pclicies requiring
protection of upland habitats of the Santa Monica Mountains.

The project is located in the Santa Monica Mountains Overlay (M) Zone where
under Sec. 8177-4.2.1 of the certified LCP Zoning Ordinance all new
development shall preserve all unique vegetation such as Dudleya Cymosa Var.

[or ssp.] Marascens. In cases where such habitats are found on the project site,

permanent open space through a recorded easement or deed restriction is
required by Sec. 8177-4.2.2 a. The project has not complled with this
requirement.




2. Slope/de'nsity Formula

Policy 7 in the Hazards Section of the South Coast Area Plan provudes for
mln um lot.si s in the Santa Monica.\ :

slope. The sub]ect p ag
slope of at least 25 % as shown on Figure 31 in the LUP. For property with an
average slope greater than 25%, the minimum lot size reqmred by this LCP
Policy is forty acres. The proposed lot of ten acres in size is below this mmlmum
lot size. The County did not make any determination regarding the average
slope on the property or the minimum lot size allowed under Policy 7. For the
above reasons, the project is inconsistent with this Policy.

3. Sanitary Facilities

Policy 3 in the Public Works Section of the South Coast Area Plan provides that
new development in the Santa Monica Mountains should be self-

sufficient with respect to sanitation and not require the extension of growth-
inducing services. Policy 3 also requires that each individual development will be
able to provide sanitary facilities over its normal lifespan. The proposed
development creates a lot where a single family residential development may
take place as a principal permitted use. The proposed land division does not
indicate that sanitary facilities are available. Past Commission experience has
indicated that septic capability may not exist in the Santa Monica Mountains due
to geologic structure. Therefore the proposed development is inconsistent with
Pollcy 3.

Sec.8'1 77-4.1.3 in the certified Local Coastal Program Zoning Ordinance
specifies that no development shall be approved in the Santa Monica Mountains
Overlay (M) Zone unless, for the lifespan of the project, sewer service is
available in the immediate area or septic facilities can be provided consistent with
LCP policies. Sewer service is not available in this location. No determination
has been made relative to whether conditions on the site are acceptable for a
septic system." The proposed development is inconsistent W|th this section of the

- Zoning Ordinance for these reasons.

4. Potable Water

Policy 3 in the Public Works Section of the South Coast Area Plan provides that
new development in the Santa Monica Mountains should be self-sufficient with
respect to water availability and not require the extension of growth-inducing
services. Policy 3 also requires that each individual development will be able to



provide potable water over its normal lifespan. The proposed development
creates a lot where a single family residential development may take place as a
principal permitted-use. The proposed land division does not indicate that
potable water is available. Past Commission experience has indicated that water
and/or septic capability may not exist in the Santa Monica Mountains due to

geologic structure. Therefore, the proposed.development is inconsistent with
Policy 3.

 Sec.8177-4.1.1 in the certified Local Coastal Program Zoning Ordinance
specifies that no development shall be approved in the Santa Monica Mountains

unless the development can serve potable water through private services during

the normal lifespan of the project. Section 8177-4.1.2 states that when a water
well is necessary to serve the development, a test well shall be required and data
shall be provided relative to depth of water, geologic structure, product;on
capacities, degree of drawdown, etc. The cumulative impact on riparian
resources and other coastal resources shall be identified. A riparian area is
immediately adjacent to the project site. A determination is required that on a
cumulative basis that the proposed well will not adversely impact coastal
resources. No such studies have occurred and no determination has been made
that potable water is available to serve a single family residence, a principal
permitted use, on the proposed parcel. The proposed development is
inconsistent with this section of the Zoning Ordinance for these reasons.

5. Locating and Planning New Deveiopment -

a. The objective under the Locating and Plannmg New Development Section of

the South Coast Are Plan is “To preserve the South Coast sub-area in as natural
a state as possible while maintaining the private property rights and needs for
public safety.” The proposed development is inconsistent with preservation of
the area in-as natural a state as possible because of the issues cited above
relative to lot size and provision of water and sewer services. In addition,
approval of the proposed land division that allows additional residential
development is inconsistent with the objective of preserving the South Coast
Area in as natural a state as possible and providing public safety and is not
required to protect private property rights.

b. Policy 2 under the Locating and Planning New Development Section of the
South Coast Are Plan states that, consistent with the environmental
characteristics and limited service capacities of the area, only very low densaty
development as prescribed in the Open Space designation will be permitted in
the Santa Monica Mountains and that the slope/density formula will be used to -
“determine the minimum lot size for any proposed land division.” As stated =
above, the proposed land division is inconsistent with this policy because the
slope/density formula was not used to determine the minimum lot size and the -
proposed land division creates a 10 acre lot, where the application of the slope




density formula and lot size standards set forth in the LCP requires a minimum
40 acre lot for parcels with average slope of greater than 25%.

3-%
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a. | Approval; o special conditions:
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APPEAL NO:
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5. Decisiod being sppealed was made by (check one):

a. ___Plannifdg Director/Zoning ¢,
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Administrator- g b sion

b. _ City Cqunhcil/Board of
Supervisors

. !
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6. Date of {local government's decision:

PAGE B2

V. CAPYTAL
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7. Local gevernment's file number {4f any):

SECTION II1 entific er 1 ed Pers
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(Use
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a. Name ang mailing address of permit applican t;
! k3
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Include otheyr partiss which you know to be 1nterestad and should
receive notice of this appeal, :

(1)

b. Names agE matling addresses as avaiTibls‘offthnse who testified

(2}

(3)

4)

SECTION IV, {Reasons Supporting This Appeal

x

Note: Appeajis of Tocal government coastal pormit decistons are
1imited by aj variety of factors and requirements: of the Coastal
Act. Pleasel review the appeal information shvet~f¢r assistance
in compteting this section, which continues on the next page.
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NEWTON KALMAN

Attorney at Law
April 17, 2000
Honorable Commissioners ’
Of The California Coastal Commission , @ [/
45 Fremont Street #2000 ‘
San Francisco, CA 94105-2219 - | APR 2 ,00 n
Attention: Sara Wan and Pedro Nava’ s”””’%@%
Re: Appeal No. A-4-VNT-00-37 | ‘ Ty

Planned Development Permit 1811 for CCC-9904 (PM-5203)

Honorable Commissioners,

I have been retained by Paul Betouliere and Susan Betouliere as their attorney to
represent them in connection with all matters relatmg to the above-numbered appeal to
the California Coastal Commission. :

Mr. and Mrs. Betouliere have entered into a sales escrow agreement with Verne W.
Bauman and Cheri A. Hanley, whereby Mr. Bauman and Ms. Hanley have agreed to sell
Parcel 31, Assessor's Parcel Number: 700-0-010-315 to my clients, Mr. and Mrs,
Betouliere, who have agreed to buy said property.

By the terms of the sales escrow agreement, the sellers, Verne Bauman and Ms. Hanley
have acknowledged that they have agreed to cooperate in expediting the completion of
the Certificate of Compliance. .

Mr. Verne Bauman has previously made the application for the Conditional Certificate of
Compliance to the County of Ventura Planning Department. Mr. Verne Bauman is
hereafter in this letter referred to as the “Applicant.”

The legal rights of the apphcant, Verne Bauman, as the innocent purchaser are mandated
by Ventura County policy. Mr. Bauman's in-laws, Mr. and Mrs. Robert Holbrook,
received this property on April 1, 1968 and they retain thg@us under the innocent
purchaser protection afforded by Ventura County policy, 7~
Appiication AA-VNT-OO—OT‘ .
(Bauman)
Exhibit 8
Letter from Newton Kalman

17404 VENTURA BOULEVARD, SECOND FLOOR, ENCINO, CALIFORNIA 91316 & (818) 382-6515 &  FAX (818) 789-8856




Page 2

On July 5, 1977, applicants Mr. and Mrs. Verne Bauman were given this property, Parcel
31, as a “gift of love and affection” by Mrs. Baumans’ parents, Mr. and Mrs. Holbrook,
who thereby acquired the status of innocent purchaser with the acquisition of this gift.

In 1968 and 1977, these family members, Holbrook and Bauman respectively, had and
have to this day, protection afforded as innocent purchasers under Ventura County
policy, which mandates that innocent purchasers are allowed to follow the rules of the
day. The acquisition of Parcel 31 by the Baumans by gift from the Holbrooks predates
the creation of the California Coastal Commission and its implementation of the Local
Coastal Program Zoning Ordinances. The rules of the day, whereby the applicants were
and are protected by and through Ventura County policy, allow for a minimum lot size of
10 acres.

The California Coastal Commission has previously approved the legal status on the two
adjacent ten-acre parcels, APN: 700-0-010-425 and APN: 700-0-010-4135. Parcels 42, 41
and Parcel 31 is part of the same underlying 40-acre parent parcel, and has approved
without exception more than 40 previous attempts whereby the County of Ventura has
used the same formula, during the past 15 years, to create a legal lot with “innocent
purchaser” status, as provided for under State Law and/or Ventura County policy.

This appeal by the California Coastal Commission makes reference to the following
sections from its Local Coastal Program Zoning Ordinance:
Sections: 8177-4.2.4 ’ :

8177-4.2.4b.

8177-4.2.1

8177-4.2.2a

8177-4.1.3

8177-4.1.1

8177-4.1.2

Said LCP Ordinances and noted sections are not relevant to and do not pertain to and/or
affect the legal rights afforded by State Law, and/or Ventura County policy, to the
present applicant, Mr. Verne Bauman.

Any attempt of the California Coastal Commission to add additional conditions to the
Conditional Certificate of Compliance Number- 9904 must necessarily violate the Civil
Rights and Land Use Rights of the applicant, Mr. Verne Bauman, and will destroy the
utility and salability of Parcel 31, a 10 acre lot.



Page 3

I request your cooperation, courtesy and kind consideration, and that you review the
information provided herein. I respectfully request that the California Coastal
Commission remove its’ Appeal No: A-4-VNT-00-37 from the previously approved
County of Ventura Conditional Certificate of Compliance Number 9904.

Sincerely,

NEWTON KALMAN

cc: County of Ventura
Land Use Permits Section
Nancy Butler Francis, Manager

California Coastal Commission
Mr. Merle Betz

Verne Baumana




