3
e S 1
~

STATE OF CALIFORNIA -- THE RESQURCES AGENCY

Tu 25a

UTH CENTRAL COAST AREA ! S
SOUTH CALIFORNIA ST., SUITE 200 Criginal Action  2/17/00

' ‘ALIFORNIA COASTAL COMMISSION

VENTURA, CA 83001
(805) 641 -0142

Hearing Opened: 10/12/99

Staff: 8. Hudson

Commission Action:

STAFF REPORT: APPEAL
De Novo Hearing
Revised Findings

LOCAL GOVERNMENT: City of Carpinteria

LOCAL DECISION: Approved with No Conditions

APPEAL NO.: A-4-CPN-99-119

APPLICANT: . Christopher A. Clemens and Lanette K. Loeks Revocable Trust
APPELLANTS: Mary Clark, Vince Mezzio, and Gerald Velasco

PROJECT LOCATION: 4821 Sandyland Road, Carpinteria; Santa Barbara County.

PROJECT DESCRIPTION: The applicant is requesting after-the-fact approval for the
partial demolition (820 sq. ft.) of an existing 1,620 sq. ft. single family residence with 500 sq.
ft. of non-habitable underfloor area and a 3 ft. high retaining wall; and the construction of a
new 2,130 sq. ft. single family residence with a 1,000 sq. ft. basement and a 7 ft. high
retaining wall. ‘

. DATE OF COMMISSION ACTION: February 17, 2000 in San Diego

COMMISSIONERS ON PREVAILING SIDE: Commissioners Daniels, Desser, Dettloff,
Allgood, Kruer, McClain-Hill, Nava, Potter, Reilly, Wooley, and Wan.

SUBSTANTIVE FILE DOCUMENTS: City of Carpinteria Local Coastal Program; City of
Carpinteria General Plan; City of Carpinteria Administrative Record for all approved
development at 4921 Sandyland Road; Winter Protection Berm Project Summary Report by City
of Carpinteria dated 1996; Letter to Clemens/Loeks from Perkins Engineering dated 2/6/00.
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PROCEDURAL NOTE

Staff recommends that the Commission adopt the following revised findings in support of the
Commission’s decision on February 17, 2000, to approve the proposed project subject to two
(2) special conditions regarding no future shoreline protective devices and assumption of risk.
The Commission found that the proposed project is consistent with the policies of the City of
Carpinteria’s Local Coastal Program and with the applicable policies of the Coastal Act.

Because staff originally recommended denial of this proposed project, revised findings are
necessary to reflect the action taken by the Commission. Staff recommends, therefore, that the
Commission adopt the following resolution and revised findings in support of its action to
approve this permit with conditions. Comments from the public concerning the findings will be
limited to discussion of whether the findings reflect the action of the Commission.
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. STAFF RECOMMENDATION

MOTION: I move that the Commission adopt the revised findings in support of
the Commission’s action on February 17, 2000, concerning approval of
Coastal Development Permit Application A-4-CPN-99-119.

STAFF RECOMMENDATION OF APPROVAL.:

Staff recommends a YES vote on the motion. Passage of this motion will result in the adoption
of revised findings as set forth in this staff report. The motion requires a majority vote of the
members from the prevailing side present at the February 17, 2000, hearing, with at least three
of the prevailing members voting. Only those Commissioners on the prevailing side of the
Commission’s action are eligible to vote on the revised findings.

RESOLUTION TO ADOPT REVISED FINDINGS: _

The Commission hereby adopts the findings set forth below for approval of Coastal
Development Permit A-4-CPN-99-119 on the ground that the findings support the Comm|SS|on s
decision made on February 17, 2000, and accurately reflect the reasons for it.

ll. Standard Conditions

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from
the date on which the Commission voted on the application. Development shall be pursued
in a diligent manner and completed in a reasonable period of tlme Application for extension
of the permit must be made prior to the expiration date.

3. Compliance. All development must occur in strict compliance with the proposal as set
forth below. Any deviation from the approved plans must be reviewed and approved by the
staff and may require Commission approval.

4. Interpretation. Any questions of intent or interpretation of any term or condition will be
resolved by the Executive Director or the Commission.

5. Inspections. The Commission staff shall be allowed to inspect the site and the
development during construction, subject to 24-hour advance notice.

6. ASsignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the permit.

7. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.
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. Special Conditions

No Future Bluff or Shoreline Protective Device

By acceptance of the permit, the applicant agrees, on behalf of itself and all successors and
assignees, that no bluff or shoreline protective device(s) shall ever be constructed to protect
the development approved pursuant to Coastal Development Permit A-4-CPN-99-119
including, but not limited to, the construction of the residence, retaining wall, basement, and
any other future improvements in the event that the development is threatened with
damage or destruction from waves, erosion, storm conditions, bluff retreat, landslides, or
other natural hazards in the future. By acceptance of this permit, the applicant hereby
waives, on behalf of itself and all successors and assigns, any rights to construct such
devices that may exist under Public Resources Code Section 30235.

By acceptance of this permit, the applicant further agrees, on behalf of itself and all
successors and assigns, that the landowner shall remove the development authorized by
this permit, including but not limited to the residence, basement, and retaining wall, if any
government agency has ordered that the structures are not to be occupied due to any of the
hazards identified above. In the event that portions of the development fall to the beach
before they are removed, the landowner shall remove all recoverable debris associated
with the development from the beach and ocean and lawfully dispose of the material in an
approved disposal site. Such removal shall require a coastal development permit.

Prior to issuance Coastal Development Permit A-4-CPN-99-119, the applicant shall execute
and record a deed restriction, in a form and content acceptable to the Executive Director
which reflects the above restrictions and obligations. The deed restriction shall include a
legal description of the applicant’s entire parcel(s). The deed restriction shall run with the
land, binding all successors and assigns, and shall be recorded free of prior liens that the
Executive Director determines may affect the enforceability of the restriction. This deed
restriction shall not be removed or changed without a Commission amendment to this
coastal development permit.

Assumption of Risk/Shoreline Protection

By acceptance of this permit, the applicant acknowledges and agrees (i) that the site may
be subject to hazards from liquefaction, storm waves, surges, erosion, and flooding; (ii) to
assume the risks to the applicant and the property that is the subject of this permit of injury
and damage from such hazards in connection with this permitted development; (iii) to
unconditionally waive any claim of damage or liability against the Commission, its officers,
agents, and employees for injury or damage from such hazards; and (iv) to indemnify and
hold harmless the Commission, its officers, agents, and employees with respect to the
Commission’s approval of the project against any and all liability, claims, demands,
damages, costs (including costs and fees incurred in defense of such claims), expenses,
and amounts paid in settlement arising from any injury or damage due to such hazards.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shalil
execute and record a deed restriction, in a form and content acceptable to the Executive
Director incorporating all of the above terms of this condition. The deed restriction shall
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include a legal description of the applicant’s entire parcel. The deed restriction shall run
with the land, binding all successors and assigns, and shall be recorded free of prior liens
that the Executive Director determines may affect the enforceability of the restriction. This
deed restriction shall not be removed or changed without a Commission amendment to this
coastal development permit.

IV. Findings and Declaratiohs

The Commission hereby finds and declares:

A. Project Description and Background

The applicant is requesting after-the-fact approval for the partial demolition (820 sq. ft.)
of an existing 1,620 sq. ft. single family residence with 500 sq. ft. of non-habitable
underfloor area and a 3 ft. high retaining wall; and the construction of a new 2,130 sq.
ft. single family residence with a 1,000 sq. ft. basement and a 7 ft. high retaining wall.

The project site is located on a 5,227 sq. ft. beachfront parcel of land in the City of
Carpinteria between Sandyland Road and Carpinteria City Beach (Exhibit 1). The area
surrounding the subject site is characterized as a built-out portion of Carpinteria
consisting primarily of multi-family residential development. The project site is
designated as a “Zone A” flood hazard area (area with highest potential for flood
hazard) by the Carpinteria General Plan, the Federal Emergency Management Agency
(FEMA), and the National Flood Insurance Rate Map System (FIRM). In previous
years, the City of Carpinteria has constructed a sand berm (subject to a coastal
development permit) along Carpinteria City Beach (approximately 20 ft. seaward of the
proposed deck dripline) on an annual basis to protect the private residential
development located along Sandyland Road which would otherwise be subject to wave
action during storm events. The Winter Protection Berm Project Summary Report by
the City dated 1996 indicates that if the berm is not constructed each winter, the private
residences along Sandyland Road would be subject to significant wave action and
flooding. :

All proposed development has already been constructed. Although a coastal
development permit is required for the proposed project, the proposed project was
originally approved in error by the City pursuant to an administrative building permit on
November 16, 1998. Although a coastal permit had not been issued, the City issued a
Notice of Final Action for a coastal development permit for the project on April 8, 1999,
after being informed by Commission Staff that a coastal permit was required.
Commission Staff subsequently notified the City on April 12, 1999, that the notice was
determined to be insufficient since it contained no written findings for approval.
Although a coastal development permit had still not been issued for the project, the City
subsequently issued an amended Notice of Final Action on May 3, 1999. Two appeals
of the above-described decision were received in the Commission office on May 17 and
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18, 1999, and filed on May 18, 1999. In a letter dated June 22, 1999, from Mr. Dave
Durflinger, Community Development Director for the City of Carpinteria, to Mr. Vince
Mezzio, appellant, Mr. Durflinger states that the City “informed the property owner
[Clemens/Loeks] that he proceeds with completion of the house at his own risk in light
of that pending appeal” of the project to the California Coastal Commission. In
accordance with Section 13112 of the Administrative Regulations, staff requested on
May 26, 1999, that the local government forward all relevant documents and materials
regarding the subject permit. The City authorized occupancy of the completed
development in August 1999. After several additional requests were made to obtain the
administrative record, it was subsequently received on September 14, 1999. At the
Commission hearing of October 12, 1999, the Commission found that a substantial
issue was raised by the appeal.

During the course of processing this application, staff has discovered other
development on the subject site which appears to have occurred without the required
coastal development permit. The subject parcel has apparently been previously
converted from a single lot with two duplex apartment units (4 units) to two single family
residence condominiums through the approval of a subdivision/tentative condominium
tract map by the City in 1987 (which also occurred without the required coastal
development permit). The second condominium residence on the subject site is located
directly landward of the structure subject to this application. This application is for the
recent demolition/construction of the seawardmost condominium residence on the
subject site only. The above mentioned additional unpermitted development is not
included as part of this application and will require a future follow-up application for a
coastal development permit.

B. Consistency With Local Coastal Program Policies

Policy 1-1 of the LCP states:

The City shall adopt the policies of the Coastal Act (Public Resources Code Sections
30210 through 30263) as the guiding policies of the land use plan.

After certification of a Local Coastal Program (LCP), Section 30603 of the Coastal Act
provides for appeals to the Coastal Commission of a local government’s actions on
certain types of coastal development permits (including any new development which
occurs between the first public road and the sea, such as the proposed project site). In
this case, the proposed development has been previously appealed to the Commission
which found, during a public hearing on October 12, 1999, that a substantial issue was
raised.
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As a “de novo” application, the standard of review for the proposed development is, in
part, the policies and provisions of the City of Carpinteria Local Coastal Program (LCP)
which was certified by the Commission on January 6, 1982. In addition, pursuant to
Section 30604(c) of the Coastal Act, all proposed development located between the
first public road and the sea, including those areas where a certified LCP has been
prepared, such as the project site, must also be reviewed for consistency with the
Chapter 3 policies of the Coastal Act regarding public access and public recreation.
Further, the Chapter 3 policies of the Coastal Act have been incorporated in their
entirety in the certified City of Carpinteria LCP as guiding policies pursuant to Policy 1-1
of the LCP.

C. Hazards and Geologic Stability

Policy 3-8 of the LCP states:

Applications for grading and building permits, and applications for subdivision shall be
reviewed for adjacency to threats from, and impacts of geologic hazards arising from
seismic events, tsunami runup, landslides, beach erosion, or other hazards such as
expansive soils and subsidence areas. In areas of known geologic hazards, a geologic
report may be required. Mitigation measures shall be applied where necessary. ‘

Policy 3-11 of the LCP states in part:

If the proposed development falls within the floodway fringe, development may be
permitted provided...finish floor elevations are above the projected 100-year flood
elevation, as specified in the City’s Flood Plain Management Plan.

Policy 3-12 of the LCP states:

Permitted development shall not cause or contribute to flood hazards or lead to
expenditure of public funds for flood control works, i.e., dams, stream channelizations,
etc. : ‘ :

Policy 3-8 of the LCP requires that all proposed development located in or adjacent to
areas subject to geologic hazards or beach erosion shall be reviewed to determine any
potential impacts of such development. Policies 3-11 and 3-12 of the LCP require that
new development be designed in a manner that minimizes hazards from flooding and
does not require the expenditure of public funds for flood control works. In addition,
Section 30253 of the Coastal Act, which has been included in the certified LCP as a
guiding policy, requires that new development minimize risks to life and property in
areas of high geologic or flood hazards and assure structural stability and integrity.

The proposed project includes the partial demolition (820 sq. ft.) of an existing 1,620 sq.
ft. single family residence with 500 sq. ft. of non-habitable underfloor area and
construction of a new 2,130 sq. ft. single family residence with a 1,000 sq. ft. basement.
The applicant has submitted a letter from Perkins Engineering which indicates that the
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proposed residence has been constructed in compliance with current structural building
code requirements. The letter from Perkins Engineering dated 2/6/00 states:

The 1994 Uniform Building Code was used for seismic design and the structural wall
elements met code requirements for seismic design. The front, ocean facing masonry,
wall was not designed as an ocean resisting element, e.g., seawall.

Although no information regarding the geologic stability of the subject site or location of
the proposed development in relation to wave action has been submitted by the
- applicant, the Commission notes (based on available information including the sections
of the City’s General Plan regarding hazards and the engineering reports previously
submitted by the City for the construction of an annual sand berm to prevent damage to
the subject site from wave action) that the proposed development is located in an area
that has been historically subject to an unusually high amount of natural hazards
including flooding and severe beach erosion from storm waves. The Winter Protection
Berm Project Summary Report by the City of Carpinteria dated 1996 indicates that the
construction of a sand berm along the public beach fronting the subject site
(approximately 20 ft. seaward of the dripline of the proposed deck) is necessary on an
annual basis in order to protect private residential development located along
Sandyland Road which would otherwise be damaged by wave action. In addition, the
entire project site is designated as a “Zone A’ flood hazard area (area with highest
potential for flood hazard) by the City of Carpinteria General Plan, the Federal
Emergency Management Agency (FEMA), and the National Flood Insurance Rate Map
System (FIRM). However, in this case, the applicant has indicated that the portions of
the proposed residence that are intended for habitable use will be located above the
elevation of the flood zone and will not be subject to flood hazard. In addition, the City
of Carpinteria’s Engineer has determined that the proposed project is consistent with
FEMA flood control requirements. In addition, the City's approval required that the
remodel be supported by caissons which have been constructed at the seaward end of
the deck. A copy of the architect’s caisson plan and photographs of the caissons as
constructed are included in the record. Given the existence of these caissons, and
certification by the City that the project is consistent with FEMA flood control
requirements, the project is consistent with Coastal Act requirements and LCP Policy 3-8.

As discussed above, the Carpinteria coast has historically been subject to substantial
damage as the result of storm and flood occurrences--most recently, and perhaps most
dramatically, during the 1995 severe winter storm season. Thus, ample evidence exists
that beachfront development located on the seaward side of Sandyland Road in
‘Carpinteria, including the project site, is subject to potential risks due to storm waves
and surges, high surf conditions, erosion, and flooding.

When development in areas of identified hazards is proposed, the Commission
considers the hazard associated with the project site and the potential cost to the
public, as well as the individual's right to use the subject property. Therefore, in the
case of this project, the Commission finds that due to the possibility of liquefaction,
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storm waves, surges, erosion, and flooding, the applicant shall assume these risks as
conditions of approval. Because this risk of harm cannot be completely eliminated, the
Commission requires the applicant to waive any claim of liability against the
Commission for damage to life or property which may occur as a result of the permitted
development. The applicant’'s assumption of risk, as required by Special Condition Two
(2), when executed and recorded on the property deed, will show that the applicant is
aware of and appreciates the nature of the hazards which exist on the site, and that
may adversely affect the stability or safety of the proposed development.

Therefore, the Commission finds, for the reasons set forth above, tha>t the proposed

development is consistent with Policies 3-8, 3-11, and 3-12 of the LCP and with Section
30253 of the Coastal Act as included in the LCP as a guiding policies.

D. Shoreline Protective Devices and Seaward Encroachment

Policy 3-1 of the LCP states:

Seawalls shall not be permitted unless the City has determined that there are no other
less environmentally damaging alternatives for protection of existing development
Where permitted, seawall design and construction shall respect to the degree possible
natural land forms. Adequate provision for lateral beach access shall be made and the -
praject shall be designed to minimize visual impacts by use of appropriate colors and
materials, .

Policy 3-3 of the LCP states:

To avoid the’ need for future protective devices that could impact sand movement and
supply, no permanent above-ground structures shall be permitted on the dry sandy beach
except facilities necessary for public heaith and safety, such as lifeguard towers.

Policy 3-8 of the LCP states:‘

Applications for grading and building permits, and applications for subdivision shall be
reviewed for adjacency to threats from, and impacts of geologic hazards arising from
seismic events, tsunami runup, landslides, beach erosion, or other hazards such as
expansive soils and subsidence areas. In areas of known geologic hazards, a geologic
report may be required. Mitigation measures shall be applied where necessary.

Policy 3-11 of the LCP states in part:
Iif the proposed development falls within the floodway fringe, development may be

permitted provided...finish floor elevations are above the projected 100-year flood
elevation, as specified in the City’s Flood Plain Management Plan.
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Policy 3-12 of the LCP states:

Permitted development shall not cause or contribute to flood hazards or lead to
expenditure of public funds for flood control works, i.e., dams, stream channelizations,
etc.

Policy 3-1 of the LCP, consistent with Section 30235 of the Coastal Act which has been
included in the certified LCP as a guiding policy, provides that the construction of
shoreline protection devices for existing development may be allowed only when no
feasible less environmentally damaging alternative exists. Policy 3-3 of the LCP
prohibits the construction of new development on the dry sandy beach in order to avoid
the need for the construction of seawalls for new development. In addition, Policy 3-8
of the LCP requires that all proposed development located in or adjacent to areas
subject to geologic hazards or beach erosion shall be reviewed to determine any
potential impacts of such development. Further, Policies 3-11 and 3-12 of the LCP .
require that new development be designed in a manner that minimizes hazards from
flooding and does not require the expenditure of public funds for flood control works. In
addition, Section 30253 of the Coastal Act, which has been included in the certified
LCP as a guiding policy, requires that new development minimize risks to life and
property in areas of high geologic or flood hazards and assure stability and structural
integrity.

The proposed project includes the partial demolition (820 sq. ft.) of an existing 1,620 sq.
ft. single family residence with 500 sq. ft. of non-habitable underfloor area and
construction of a new 2,130 sq. ft. single family residence with a 1,000 sq. ft. basement.
The proposed project also includes a 7 ft. high concrete block retaining wall
approximately 1.5 ft. landward of the toe of the deck. The subject site is located
between Sandyland Road and Carpinteria City Beach in a built-out area of Carpinteria
consisting primarily of multi-family residential development. As previously discussed
the Commission notes that Carpinteria City Beach is subject to periodic episodes of
beach erosion and flooding from severe storm events and that the proposed
development will be subject to potential wave action.

Past Commission review of residential projects along the shoreline has shown that such
development has potential individual and cumulative adverse effects to coastal
processes, shoreline sand supply, and public access. Shoreline development, if not
properly designed to minimize such adverse effects, may result in encroachment on
lands subject to the public trust (thus physically excluding the public); interference with
the natural shoreline processes necessary to maintain publicly-owned tidelands and
other public beach areas; overcrowding or congestion of such tideland or beach areas;
and visual or psychological interference with the public's access to and the ability to use
public tideland areas. In order to determine what adverse effects to coastal processes
and public access will result from the proposed project, it is necessary to analyze
whether the proposed development will result in the seaward encroachment of
development on the sandy beach.
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1. Seaward Encroachment by New Devélopment

One means of controlling seaward encroachment of residential structures to ensure
maximum public access and minimize wave hazards, as well as minimize adverse
effects to coastal processes, shoreline sand supply, and public views, that the
Commission, in past permit actions, has developed is the “stringline” policy. As applied
to beachfront development, the stringline limits the seaward extension of a structure to
a line drawn between the nearest corners of adjacent structures and limits decks to a
similar line drawn between the nearest corners of the adjacent decks.

The applicant is not in agreement with the use of a stringline measurement to define the
appropriate seaward limit for development on the subject site. Specifically, the
applicant's consultants have asserted that new development on the subject site should
be allowed to extend seaward to a “judgement line” determined as part of a previous
stipulation agreement between the State Lands Commission, the City of Carpinteria,
and the previous property owner in 1978 which occurred as a result of a Superior Court
action (Glenn Roberts, et al. v. City of Carpinteria, et al.). The agreement defines the
boundary line referred to as a “judgement line” between private property and public
beach (Carpinteria City Beach). In addition, the agreement between the above three
parties also delineated a second “judgement line” (drawn approximately 20 ft. landward
of the property boundary judgement line) seaward of which, no development would be
allowed to occur. The approximate location of this most landward “judgement line” is
shown on Exhibit 3. Staff notes that use of the above described “judgement line” would
allow development on the subject site to extend further seaward than the use of a

stringline method. ‘

However, the Commission notes that the above agreement between the State Lands
Commission, the City, and the previous property owner is not included in the certified
LCP as a policy or development standard and that the City has not submitted any
amendment application to the certified LCP to do so. Further, the Commission also
notes that the above agreement does not require the approval of new development
landward of the judgement line and that the agreement in no way limits the ability of the
Commission, or the City, to regulate the appropriate location, or the seaward extent, of
new development on the subject site.

In past permit actions regarding new beachfront development along Sandyland Road in
Carpinteria, the Commission has, in some cases, required that new development be
consistent with a stringline in order to minimize seaward encroachment. Coastal
Development Permit 4-85-378 (Mezzio) was approved by the Commission for the
construction of a condominium complex on the neighboring parcel located immediately
east and adjacent to the subject site in 1985 with a special condition requiring the
submittal of revised plans to relocate all development landward of the appropriate
structural and deck stringlines. However, the Commission notes that a stringline was
not applied in all cases for new development along Sandyland Road in Carpinteria.
Coastal Development Permit (CDP) 4-90-041 (Designworks Development) was
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approved in 1990 for the construction of a condominium complex two lots to the west of
the subject site. The staff report for CDP 4-90-041 stated that a stringline was not
required for the subject development because of the unique irregular design of the
structure (seaward encroachment by portions of the structure would be compensated
by other portions of the structure that would be setback further from the beach) and
because the LCP does not contain a specific policy regarding the use of a stringline.
However, the Commission notes that the development approved by CDP 4-90-041 was
constructed in substantial conformance with a stringline drawn from the nearest corners
of the adjacent structures and deck (the deck was located entirely landward of the
stringline and only a small portion of the structure extended seaward of the structural
stringline).

The Commission notes that the proposed deck for the new residence extends
approximately 1.5 ft. further seaward than the previously existing deck and that the
proposed residence extends approximately 8 ft. or more further seaward than the
previously existing structure. Therefore, the applicant is only seeking to extend the
outer “envelope” of the development 1.5 ft. further seaward. The applicant states that
_this 1.5 ft. area of new deck was formerly occupied by a permanent planter box.

The Commission finds that the LCP does not require the Commission to apply a
stringline. The Commission further finds that, in the specific case of this project, the
proposed extension of the house and deck will not result in the significant seaward
encroachment by new development on the Carpinteria City Beach. Based on these
determinations, the Commission finds that the proposed development is consistent with
the LCP. ’ o

2. Shofeline Protective Devices

In past permit actions, the Commission has found that the construction of a shoreline
protection device, such as a seawall, may result in significant adverse effects to
shoreline sand supply and public access. The certified LCP, in recognition of the
adverse effects to beach areas that results from the use of shoreline protection devices
to protect development, includes several policies which limit the use of such devices.
Policy 3-1 of the LCP, consistent with Section 30235 of the Coastal Act which has been
included in the certified LCP as a guiding policy, provides that the construction of
shoreline protection devices for existing development may be allowed only when no
feasible less environmentally damaging alternative exists. Further, Policy 3-3 of the
LCP prohibits the construction of new development on the dry sandy beach in order to
avoid the need for the construction of seawalls for new development.

In the case of the proposed project, although no seawall is proposed, the project
includes the a 7 ft. high concrete block retaining wall approximately 1.5 ft. landward of
the toe of the proposed deck. The proposed retaining wall is part of the foundation for
the proposed deck and residence and the applicant's engineering consultant has
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indicated that the proposed retaining wall is not intended to function as a seawall. The
Commission notes, pursuant to the above referenced policies of the LCP, that the
‘construction of a shoreline protection device for development, may only be allowed
when no feasible alternatives to the construction of the proposed seawall exist.

Even though the precise impact of a structure on the beach is a persistent subject of

- debate within the discipline of coastal engineering, and particularly between coastal
engineers and marine geologists, it is generally agreed that a shoreline protective
device will affect the configuration of the shoreline and beach profile whether it is a
vertical bulkhead or a rock revetment. The main difference between a vertical bulkhead
and rock revetment seawall is their physical encroachment onto the beach. However, it
has been well documented by coastal engineers and coastal geologists that shoreline
protective devices or shoreline structures in the form of either a rock revetment or
vertical bulkhead will adversely impact the shoreline as a result of beach scour, end
scour (the beach areas at the end of the seawall), the retention of potential beach
material behind the wall, the fixing of the back beach and the interruption of alongshore
processes « ' )

In past permit actions, the Commission has found that shoreline protective devices
which are subject to wave action tend to exacerbate or increase beach erosion. The
following quotation summarizes a generally accepted opinion within the discipline of
coastal engineering that, “Seawalls usually cause accelerated erosion of the beaches
fronting them and an increase in the transport rate of sand along them.” Ninety-four
‘experts in the field of coastal geology, who view beach processes from the perspective
of geologic time, signed the following succinct statement of the adverse effects of
shoreline protective devices:

These structures are fixed in space and represent considerable effort and expense to
construct and maintain. They are designed for as long a life as possible and hence are
not easily moved or replaced. They become permanent fixtures in our coastal scenery
but their performance is poor in protecting community and municipalities from beach
retreat and destruction. Even more damaging is the fact that these shoreline defense
structures frequently enhance erosion by reducing beach width, steepening offshore
gradients, and increasing wave heights. As a result, they seriously degrade the
environment and eventually help to destroy the areas they were designed to protect.?

The impact of seawalls as they are related to sand removal on the sandy beaches is
further documented by the State Department of Boating and Waterways:

1 Saving the American Beach: A Position Paper by Concerned Coastal Geologists (March 1981,
Skidaway Institute of Oceanography), pg. 4.
2 Saving the American Beach: A Position Paper by Concerned Coastal Geologists (March 1981,
Skidaway Institute of Oceanography), pg. 4.
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While seawalls may protect the upland, they do not hold or protect the beach which is the
greatest asset of shorefront property. In some cases, the seawall may be detrimental to
the beach in that the downward forces of water, created by the waves striking the wall
rapidly remove sand from the beach.’

Finally this observation was underscored more recently in 1987 by Robert G. Dean in
“Coastal Sediment Processes: Toward Engineering Solutions™

Armoring can cause localized additional storm scour, both in front of and at the ends of
the armoring...Under normal wave and tide conditions, armoring can contribute to the
downdrift deficit of sediment through decreasing the supply on an eroding coast and
interruption of supply if the armoring projects into the active littoral zone.*

Dr. Craig Everts found that on narrow beaches where the shoreline is not armored, the
most important element of sustaining the beach width over a long period of time is the
retreat of the back beach and the beach itself. He concludes that:

Seawalls inhibit erosion that naturally occurs and sustains the beach. The two most
important aspects of beach behavior are changes in width and changes in the position of
the beach. On narrow, natural beaches, the retreat of the back beach, and hence the
beach itself, is the most important element in sustaining the width of the beach over a
long time period. Narrow beaches, typical of most of the California coast, do not provide
enough sacrificial sand during storms to provide protection against scour caused by
breaking waves at the back beach line. This is the reason the back boundary of our
beaches retreats during storms.®

Dr. Everts further concludes that armoring in the form of a shoreline protection device
interrupts the natural process of beach retreat during a storm event and that, “a beach
with a fixed landward boundary is not maintained on a recessional coast because the
beach can no longer retreat.” Therefore, the Commission finds that a shoreline
protective device, over time, will result in potential adverse effects to the beach sand
“supply resulting in increased seasonal erosion of the beach and longer recovery
periods.

The impacts of potential beach scour is also important relative to beach use. Scour is
the removal of beach material from the base of a cliff, seawall or revetment due to wave
action. When waves impact on a hard surface such as a coastal bluff, rock revetment,
or vertical bulkhead, some of the energy from the wave will be absorbed, but much of it
will be reflected back seaward. This reflected wave energy in combination with the

3 State Department of Boating and Waterways (formerly called Navigation and Ocean
Development), Shore Protection in California (1976), page 30.

4 Coastal Sediments ’87. ‘

5 Letter Report dated March 14, 1994 to Coastal Commission staff member and
engineer Lesley Ewing from Dr. Craig Everts, Moffatt and Nichol Engineers.
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incoming wave energy, will disturb the material at the base of the seawall and cause
erosion to occur in front and down coast of the hard structure. This phenomenon has
been recognized for many years and the literature acknowledges that seawalls do
affect the supply of beach sand. The subject property is located immediately landward
and adjacent to the Carpinteria City Beach (a public beach area) and approximately
400 ft. west (upcoast) of Carpinteria State beach. In addition, the subject site is located
approximately 40 ft to the east (downcoast) from an existing public vertical accessway
and public beach parking lot located at the terminus of Elm Avenue. If the beach
scours at the base of the bulkhead, even minimal scouring in front of the proposed
retaining wall/bulkhead will translate into a loss of beach sand available (i. e. erosion) at
an accelerated rate than would otherwise occur under a normal winter season if the
beach were unaltered. A second impact of beach scour relates to the potential
turbulent ocean condition. Scour at the face of a seawall would result in greater
interaction with the wall and thus, make the ocean along Carpinteria City Beach more
turbulent than it would along an unarmored beach area

In this case, the applicant's engineering consultant has indicated that the proposed
retaining wall is not intended to function as a seawall. Further, the applicant has stated
that a shoreline protective device is neither proposed or necessary to protect the
proposed development. Therefore, to ensure that the proposed project is consistent.
with Policies 3-1 and 3-3 of the LCP and Section 30235 of the Coastal Act, and to
ensure that the proposed project does not result in future adverse effects to coastal
processes, Special Condition One (1) requires the applicant to record a deed restriction
that would prohibit the applicant, or future land owner, from constructing a shoreline
protective device for the purpose of protecting any of the development proposed as part
of this application. This condition is identical to the condition that staff proposed for
several other projects that were being heard by the Commission on the same day as
this project.

3. Conclusion

The proposed project includes the demolition of more than 50% of an existing
residence and the construction of a significantly larger new residence with a 7 ft. high
concrete block retaining wall. The subject site is located between Sandyland Road and
Carpinteria City Beach in a built-out area of Carpinteria consisting primarily of multi-
family residential development. As previously discussed in detail, the Commission
notes that Carpinteria City Beach is subject to periodic episodes of beach erosion and
flooding from severe storm events and that the proposed development may be subject
to potential wave action. In past years, the City of Carpinteria has constructed a large
sand berm along Carpinteria City Beach (approximately 20 ft. seaward of the proposed
deck dripline) on an annual basis (subject to a coastal development permit) to protect
the private residential development located along Sandyland Road, including the
subject site, which could otherwise be subject to potential wave action during storm
events.
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The Commission notes that the proposed deck for the new residence extends
approximately 1.5 ft. further seaward than the previously existing deck and the
proposed residence extends approximately 8 ft. or more further seaward than the
previously existing structure. However, as discussed above, the Commission finds that
the project will not result in significant seaward encroachment by new development on a
sandy beach.

it is not possible to completely predict what conditions the proposed residence may be
subject to in the future. The construction of a shoreline protective device to protect new
residential development would result in potential adverse effects to coastal processes,
shoreline sand supply, and public access and would not be consistent with Policies 3-1
and 3-3 of the LCP and Section 30235 of the Coastal Act as included in the certified
LCP as a guiding policy. In this case, the applicant’'s engineering consultant has
indicated that the proposed retaining wall is not intended to function as a seawall.
Further, the applicant has stated that a shoreline protective device is neither proposed
or necessary to protect the proposed development. Therefore, to ensure that the
proposed project is consistent with Policies 3-1 and 3-3 of the LCP and Section 30235
of the Coastal Act, and to ensure that the proposed project does not result in future
adverse effects to coastal processes, Special Condition One (1) requires the applicant
to record a deed restriction that would prohibit the applicant, or future land owner, from
constructing a shoreline protective device for the purpose of protecting any of the
development proposed as part of this application. This condition is identical to the
condition that staff proposed for several other projects that were being heard by the
Commission on the same day as this project.

Therefore, for the reasons discussed above, the Commission finds that the proposed
project is consistent with Policies 3-1, 3-3, 3-8, 3-11, and 3-12 of the certified LCP or
with Sections 30235, 30251, or 30253 of the Coastal Act which have been included in
the certified LCP as guiding policies. ‘

E. Public Access

The City of Carpinteria Local Coastal Program, consistent with the Chapter 3 policies of
the Coastal Act, mandates the provision of maximum public access and recreational
opportunities along the coast. The LCP contains several policies which address the
issues of public access and recreation along the coast.

Policy 7-1 of the LCP states:

For new developments between Sandyland Road and City Beach, the City shall determine
the extent to which the land proposed for development has historically been used by the
public for informal parking and beach access and shall require adequate provision for
continuation of such use.
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Policy 7-2 of the LCP states:

No above-ground structure or other development, except for public health and safety
purposes, and recreational facilities of a temporary nature (e.g., volleyball nets) shall be
sited on any dry sandy beach within the City's jurisdiction.

Policy 7-13 of the LCP states, in part:

For all developments between the first public road and the ocean, granting of lateral
easements to allow for public access along the shoreline shall be mandatory...At a
minimum, the dedicated easement shall be adequate to allow for lateral access during
periods of high tide.

In addition to the above referenced policies of the LCP, all projects located between the
first public road and the sea requiring a coastal development permit must be reviewed
for compliance with the public access and recreation provisions of Chapter 3 of the
Coastal Act.

Coastal Act Section 30210 states that:

in carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to
protect public rights, rights of private property owners, and natural resource areas from
overuse.

Coastal Act Section 30211 states:

Development shall not interfere with the public’s right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the use
of dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

Coastal Act Section 30212(a) provides that in new shoreline development projects,
access to the shoreline and aiong the coast shall be provided except in specified
circumstances, where:

(1) it is inconsistent with public safety, military security needs, or the protection of
fragile coastal resources. '

(2) adequate access exists nearby, or,

(3) agricuiture would be adversely affected. Dedicated access shall not be required to
be opened to public use until a public agency or private association agrees to accept
responsibility for maintenance and liability of the accessway.

Section 30220 of the Coastal Act states that:

Coastal areas suited for water-oriented recreational activities that cannot readily be
provided at inland water areas shall be protected for such use.

As previously noted, in addition to any applicable policies of the LCP, all projects .
located between the first public road and the sea requiring a coastal development
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permit, such as the proposed project, must be reviewed for compliance with the public
access and recreation provisions of Chapter 3 of the Coastal Act. Coastal Act sections
30210 and 30211 mandate that maximum public access and recreational opportunities
be provided and that development not interfere with the public's right to access the
coast. Likewise, section 30212 of the Coastal Act requires that adequate public access
to the sea be provided to allow use of dry sand and rocky coastal beaches. Based on
the access and recreation sections of the Coastal Act, the Commission has required
public access to and along the shoreline in new development projects and has required
design changes in other projects to reduce interference with access to and along the
shoreline. V ~ :

The major access issue in this permit application is the occupation of sandy beach area
by a structure and potential adverse effects on shoreline sand supply and public access
in contradiction of Coastal Act policies 30211 and 30221. The subject site is located
immediately landward and adjacent to the Carpinteria City Beach (a public beach area)
and approximately 400 ft. west (upcoast) of Carpinteria State beach. In addition, the
subject site is located approximately 40 ft to the east (downcoast) from an existing
public vertical accessway and public beach parking lot located at the terminus of Elm
Avenue.

The Commission must consider a project’s direct and indirect effect on public areas of
the beach. To protect public beach areas when beachfront development is proposed,
the Commission must consider (1) whether the development or some portion of it will
encroach on public beach (i.e., will the development be located below the mean high
tide line as it may exist at some point throughout the year) and (2) if not located on
public beach land, whether the development will indirectly affect public areas of the
beach by causing physical impacts to tidelands and shoreline processes.

The project does not have any impact on the nearby public accessway or the existing
“beach parking. While the Commission notes that the proposed deck for the new
residence extends approximately 1.5 ft. further seaward than the previously existing
deck, the Commission finds that the proposed residence will not result in significant
seaward encroachment by new development on the sandy beach. As such, the
Commission notes that the location of the proposed development will not result in
significant adverse effects to public access along the sandy beach.

Although the applicant has not submitted any information regarding the location of the
mean high tide line, the Commission notes, based on the width of the subject beach,
- that the proposed development is likely located landward of the mean high tide line.
However, the Commission also notes that even structures located above the mean high
tide line, may have an adverse effect on shoreline processes as wave energy reflected
by those structures contributes to erosion and steepening of the shore profile, and
ultimately to the extent and availability of tidelands. Specifically, the Commission notes
that if a shoreline protection device results in increased beach erosion, the effect would
be a reduction in the amount of beach available for public use. That is why the
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Commission also must consider whether a project will have indirect effects on public
ownership and public use of shorelands.

In addition to a new development's effects on tidelands and on public rights protected
by the common law public trust doctrine, the Commission must consider whether the
project will affect a public right to use beachfront property, independent of who owns
the underlying land on which the public use takes place. Generally, there are three
additional types of public uses identified as: (1) the public’s recreational rights in
navigable waters guaranteed to the public under the California Constitution and state
common law, (2) any rights that the public might have acquired under the doctrine of
implied dedication based on continuous public use over a five-year period; and (3) any
additional rights that the public might have acquired through public purchase or offers to
dedicate. -

The beaches of Carpinteria are extensively used by visitors of both local and regional
origin and the Commission notes that attendance of recreational sites will continue to
increase significantly over the coming years. The public has a right to use the shoreline
under the public trust doctrine, the California Constitution and California common law.
The Commission must protect those public rights by assuring that any proposed
shoreline development does not interfere with or will only minimally interfere with those
rights. The construction of a new seawall to protect the proposed new development
would not be consistent with Policy 3-1 of the LCP and with Section 30235 of the
Coastal Act which has been included in the LCP as a guiding policy. In this case, the
applicant's engineering consultant has indicated that the proposed retaining wall is not
intended to function as a seawall. Further, the applicant has stated that a shoreline
protective device is neither proposed or necessary to protect the proposed
development. Therefore, to ensure that the proposed project is consistent with Policies
3-1 and 3-3 of the LCP and Section 30235 of the Coastal Act, and to ensure that the
proposed project does not result in future adverse effects to coastal processes, Special
Condition One (1) requires the applicant to record a deed restriction that would prohibit
the applicant, or future land owner, from constructing a shoreline protective device for
the purpose of protecting any of the development proposed as part of this application.
This condition is identical to the condition that the staff proposed for several other
projects that were being heard by the Commission on the same day as this project.

Therefore, the Commission finds that the proposed project is consistent with the public
access and recreation policies of the Coastal Act and with the certified Carpinteria Local
Coastal Program.
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F. Visual Resources

Policy 4-1 of the LCP states, in part, that:

Broad unobstructed views from the nearest public street to the ocean...shall be
preserved to the extent feasible. In addition, new development located on or adjacent to
bluffs, beaches, or streams , or adjacent to Carpinteria Marsh shall be designed and sited
prevent adverse impacts on the visual quality of these resources.

Policy 4-1 of the LCP requires that new development be designed and sited in order to
prevent any adverse impacts to public views to and along the Carpinteria shoreline. In
addition, Coastal Act Section 30251, which is included in the certified LCP as a guiding
policy, requires that visual qualities of coastal areas shall be considered and protected
and, where feasible, degraded areas shall be enhanced and restored.

The subject site is located immediately landward and adjacent to the Carpinteria City
Beach (a public beach area) and approximately 400 ft. west (upcoast) of Carpinteria
State beach. In addition, the subject site is located approximately 40 ft to the east
(downcoast) from an existing public vertical accessway and public beach parking lot
located at the terminus of Elm Avenue. The LCP requires that public views to the
ocean from Linden Avenue must be preserved to the extent feasible. See Carpinteria
LCP at page 30. The development does not obstruct the view of the ocean from Linden
Avenue. '

As previously discussed in detail, the proposed development will not be located
substantially further seaward than the previously existing development on the subject
site. Specifically, the Commission notes that the proposed deck for the new residence
extends approximately 1.5 ft. further seaward than the previously existing deck and that
the proposed residence extends approximately 8 ft. or more further seaward than the
previously existing structure. In the case of the proposed project, the Commission
notes that the proposed project will not result in the significant seaward encroachment
by new development on the sandy beach and will therefore not result in adverse effects
to public views to or along the sandy beach.

Therefore, the Commission finds that the proposed project is consistent with Policy 4-1
of the LCP or with Section 30251 of the Coastal Act which has been included in the
certified LCP as a guiding policy. '

G. Violations

Development has occurred on the subject site without the required coastal development
permit consisting of the partial demolition (820 sq. ft.) of an existing 1,620 sq. ft. single
family residence with 500 sq. ft. of non-habitable underfloor area and a 3 ft. high
retaining wall; and the construction of a new 2,130 sq. ft. single family residence with a
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1,000 sq. ft. basement and a 7 ft. high retaining wall. Although a coastal development
permit is required for the proposed project, the proposed project was approved, in error,”
by the City pursuant to an administrative building permit on November 16, 1998. All
proposed development has already been constructed.

Although construction has taken place prior to the issuance of a coastal development
permit, consideration of the application by the Commission has been based solely upon
the policies of the certified Carpinteria Local Coastal Program and the Chapter 3 public
access and recreation policies of the Coastal Act. Approval of this permit does not
constitute a waiver of any legal action with regard to potential violations nor does it
constitute an admission as to the legality of any development undertaken on the subject
site without a coastal permit.

In addition, during the course of processing this application, staff has discovered other
development on the subject site which appears to have occurred without the required -
coastal development permit. This additional unpermitted development is not included
as part of this application and will require a future follow-up application for a coastal
development permit.

H. CEQA

Section 13096(a) of the Commission's administrative regulations requires Commission
approval of Coastal Development Permit application to be supported by a finding
showing the application, as conditioned by any conditions of approval, to be consistent
‘with any applicable requirements of the California Environmental Quality Act (CEQA).
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being
approved if there are feasible alternatives or feasible mitigation measures available
which would substantially lessen any significant adverse effect which the activity may
have on the environment.

The Commission finds that, the proposed project, as conditioned will not have
significant adverse effects on the environment, within the meaning of the California
Environmental Quality Act of 1970. Therefore, the proposed project, as conditioned,
has been adequately mitigated and is determined to be consistent with CEQA and the
policies of the Coastal Act.

SMH-VNT

4-Cpri-58-119 ok revived findings
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CDP A-4-CPN-99-119 (Clemens/Loeks Trust)

Structural Cross Sections




a)is 309[qng jo uopoag ssouy |
(3sniy sxysoysuswald) 611-66-NdD-b-V 40D
: 8 LIgIHX3

TR Hby “EE At Zwamed [ ] .\.u_..ﬁ

MoUsAe Howadl \3§~§ cAar] ¥ GHAHTYES

. : ai
TN Mshaed] |










|
4 - 4

1z

NN A

AN

» e
Al
. s
P R
‘ -
14

J/l////. -

Yy

2 i
P Wydi

ExlsNe s

MeEeoN2Y

AL

FFE V
1]

7
4

2
/ *
S OCTORER 2. 1399/ o
» xw,c*'-‘\ ;/! Q\:
N T g
7 e O
\‘.Z.» -~ . \((\_}
oo GRS
v‘w’

N
SO\

,’R'L;xhﬂ-,‘QER {
Mo, ¢ 13692 }

s P

XHIBIT 9

CDP A-4-CPN-99-119 (Clemens/l.oeks Trust)

Retaining Wall Detail
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. STATE OF CALIFORNIA - THE RESOURCES AGENCY GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION

UTH CENTRAL COAST AREA
SOUTH CALIFORNIA ST., SUITE 200 R AR P A
VENTURA, CA 93001 S SL IR SV S o TR L Y
(805) 641-0142 .
Memorandum
DATE: May 31, 2000
TO: Commissioners and Interested Parties
FROM: South Central Coast District Staff

SUBJECT: Agenda ltem 25a, Tuesday, June 13, 2000, Coastal Development Permit A-4-
CPN-99-119 (Clemens/Loeks Revocable Trust)

The following correspondence is attached regarding the revised findings for the above
permit item:

(1) Correspondence from the appellants requesting that the Commission reject the
. proposed revised findings and only approve a “revised permit” to eliminate a portion
of the previously approved “second and third level decks” (Exhibit 1).

(2) Letter from the applicant indicating that they are in disagreement with Special
Condition One, “No Future Bluff or Shoreline Protective Devices,” of their permit
(Exhibit 2).

(3) Response lefter from Commission staff indicating that Special Condition One (as
contained in the revised findings staff report) is identical to the “No Future Bluff or
Shoreline Protective Devices” condition that was required by the Commission for
several other similar projects that were heard by the Commission on the same day
that CDP A-4-CPN-99-119 was approved (Exhibit 3).
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COMMENTS:

Please assure that the attached is distributed to the Commissioners. I also respectfully request that
the Commission entertain my offer to settle the pending litigation pursuant to my letter of April 3,
2000, also attached in a closed session prior to taking action on the revised findings. ‘

Ralph and Pcter will be pleased to hear that if the Commzsson does a small measure of justice in
this matter now, I will waive fees.
Thank you.

~ NOT COUNTING COVER SHEET. IF YGU DONOT RECE | DI 1
IMMEDIATELY AT 805.563.1591. CDP A<4-CPN-99-119 (WEMORANDUM)

Correspondence from Appellants
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LAW OFFICES OF JANA ZIMMER
2640 Las Encinas Lane
Santa Barbara, CA. 93105

" Phone: 305/563-1591 Fax: 805/687-4156 email: jzimmer@rain.org

S May 24, 2000

California Coastal Commission
45 Fremont Street
San Francisco, CA.

Re: Appeal No. A-4-CPN-99-119 :
4921 Sandyland Road Carpinteria BY FAX and MAIL

Re: Proposed Revised Findings
Dear Chair Wan and Honorable Commissioners:

Appellants respectfully request that the Commission reject the proposed revised findings granting
an “as-built™ permit in this case. As evidenced in the attached architectural drawings, which were
submitted by Appellants but not distributed to the Commission prior to the hearing on the mexits,
and photographs of the pre-existing condition of the propcrty which were distnbuted at prior
hearings, the seaward encroachments are much more extensive than depicted.

The prop&sed findings state in pertinent part, ‘ w

“The Commission notes that the proposed deck for the new residence extends approximately 1.5
feet further seaward than the previously existing deck and that tie proposed residence extends
approximately 10 feet or more further seaward than the previously existing structure. Therefore,

~ the applicant is only seeking to extend the outer ‘envelope’ of the development 1.5 feet further
scaward. the Commission finds that the LCP does not require the Commission to apply a
stringline. The Commission finds that, in the specific case of this project, the proposed extension
of the house and deck will not result in the significant seaward encroachment by new
development on the Carpinteria City Beach B2sed on these determinations the Commission finds
that the proposed development is consistent with the LCP” [Proposed Revised Findings, p. 12]”

The cen‘clusion that the seaward encroachinent from this addition is mmxmal is based on the

erroneous assumption that the ground levz] deck was lawfully constructed. It was not. There is
no permit on record for the ground level deck on the sand. Therefore, the illegal ground level
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deck cannot and should not be used as a ‘base line’ to measure the extent of the scaward
encroachment of the remodeled structure. To do so would encourage illegal development and

expansions based on illegal development.

Furthermore, as depicted on the second floor plan and the third floor plan, the encroachment not
only consists of & seaward extension on the ground floor of more than ten (10) feet, but also
new encroachments on the second and third floor plan, which both have decks which extead the
entire volume of the building more than ten fcet where it never encroached before. -

The drawin ;s submitted by the Appellants, and re-submitted herewith, show that contrary to the
applicants’ representations, the remodeled structure does not conform with the stringline which

. was established by this Commission and imposed on Mr, Mezzio’s adjacent property. All the
Appellants ask is fair and equal treatment.. The Commission can achieve this result by rejecting
the findings and approving a revised permit which directs tbe applicant 1o eliminate the portions
of the structure whxch extend beyond the strmglme which was imposed on Mr. Mezzio 4nd his

GO"OWBC?"%
The Commxssxon should put an ead 1o dns dispute by adopting a finding as follows:

“The Commission finds that the volume of the new seawnrd encroachment created by the
structure as built results in a three story structure which projects seaward at least 11.5 [el
and one halffeet]ﬁxrtherthmthcprc existing above ground structure, and that in the
circumstances the seaward projection violates the stringline previously established by the
Commission along this particular stretch of Carpinteria beach, and therefore results in
development which is inconsistent with the LCF.

InordertommuthomvmonofvxmtoanddongﬁseCouttothemm&uiblem
the circumstances, the Commission finds that a revised permit may be issued at minimal cost to
- appellant whxchreqmresthuecondandthxrdleveldeckstobewtbacktothelocamnofthe

ks building encroachment.”
We note that the Commisszon recently engaged in an effort to find an appropriate comprormsc to -
a stringline issue in Malibu. We request a similar effort to reassure the public that the laws are
enforced equally as to sumhr}y situated citizzens.
As I will be out of the country in June, the Appclhmsw:ll bcrcprm on the revised findings -
and request for revocation by my partner, Andrea Marcus, and by Appdhm Velasco, who can
respond to any new factual assertions, Thark you.

Vv y Yours,

immer .
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LAW OFFICES OF JANA ZIMMER
2640 Las Encinas Lane
Santa Barbara, CA. 93108

Phone: 308/S63-1591  Pax: 805/687-4156 email: jrimmer@rain.org

April 3, 2000

California Coastal Commission
45 Fremont Street #2000
San Frapcisco, CA. 90405

Attn: Peter Douglas, Executive Director
Ralph Faust, Chief Counsel

Re: Appeal No. A-4-CPN-99-119
4521 Sandyland Rosd Carpinteria

Hearing: April 12, 2000 By FAX and Mail

" Dear Chair Wan and Commission members: -
mm.dd:mm-mmmmmw
l'n i. I.» 0‘

Please find enclosed a courtesy copy of the lawsuit my client has been compelled to file in this
matter challenging the Commission’s action of February 17, 2000 granting an ‘as built’ permit to
the applicants. Please consider the implications of this litigation in closed session prior to acting
on our request for revocation and/or the proposed revised findings in this case. .

Byccpybfthismommeapﬂkm’smmy,muewm%mmsﬁnbe
resolved fairly by agreement as to the following:

. First Cause of Action The Commission stipulates to a minor change in policy which will
make its practice consistent with its governing regulations, to wit: when the Commission
acts coptrary 10 a staff recommendstion and draft findings, that it take a conceptual vote,
and continue the matter to a date certain for consideration of revised findings. When, as
here, the Commission takes final action and defers consideration of revised findings, an
aggrieved party has no reasonable cpportunity to determine the grounds or bauis for legal
challenge prior to the expiration of the 60 day statute of limitations. The current practice

1

L e
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et ot St

.dxrectly violates 14 CCR 13096.

. Second and Third Causcs of Action P&non« Mozzio never sought deaial of this
project. All he ever requested was to have the same standard applied to surrounding

propertics as the Commission required of him in 1985. As we have previously stated,

- Mezzio would be satisfied with minor alterations to the second story deck and third story
deck and bay window to fully confonn the applicant’s project to the stringline established
by the Commission in 1985. By copy of this letter to RedPumuwearerequatmgther

agreement to such a solution.

. Fourth Cause o Action: Given the impossible time constraints on oral presentation,
‘it is critical that the Commission assure that all documents and evidence submitted to the
Comumissioners be made available to the opposing side prior to the hearing. At a
minimum, staff should assure that an Addendum is distributed to the public prior to the
hearing, and that known interested parties arc made aware of any submittals on request.
The Commission should also establish a deadline for submittals. In this case, the
applicant’s submittals did not reach the district office until 48 hours before the hearing,
and were never made svailable to our client, despite repeated requests. It :sxmpossxbic to
achieve a fair hearing without such procedures. _

Please review this offer and direct your attorneys to communicate with my office after the

_ hearing. If the Commission declines to provide my clients with any relief, yo should consider
adding a condition, as in past cases, requiring the applicant to defend and indemnify the
Commission Jor all fees and costs incurred as a resuit of the litigation.

& _ M&m%&mnmmmﬂmﬁemmubmwbyw

B applicant was incorrect, the recommendation is for denial because, in part, it is alleged that my
clients bave failed to prove that the incorrect statements by spplicant were intentional. In the
context of this appeal, the standard to prove intent is unreasonable on its face. Please recall that
appellants requested, from the beginning that the Commission issue admirustrative subpenas to
the architect and the applicant. Without anv possibility of cross examination, without testimony
under oath, and without access to documents in the applicant’s control it is literally impossible to
prove intent.

As indicated in correspondence from the applicant’s representative,’ the applicant maintained
that the applicant’s structure was ‘consistent” with the stringline imposed on Mr. Mezzio's
project. This is and was a false statement, which the applicant knew or should have known was
false. The ‘original’ wood deck on the sand was unpermitted and therefore illegal. The new

"This corrcspon&cnce, we stress, was never made available to appeliants until it was sent
with the revised findings and recommendation for denial of the revocation request.

2
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Ch CORSTAL COMMISSION 3573787

structure includes decks on the sccond and third levels. The bay window clearly intrudes into the
building stringline. The applicant’s representatives presumptively reviewed the City’s files.
Thercfore the claim that the new project conforms to the Mezzio stringline is patently false.

* Becondly, we object to the recommended findings to the extent they purport to justify a decision
made based on false information because there was also accurate information in the record. It is
clear that the only basis on which the Commission could grant this permit was in reliance on the
false information, To sssert that the Commission is free to rely on falsehoods beceuse it could
have choaen to rely on correct information makes no sense whatsoever.

Third, it is nnpomm to recogmze that the certificate of occupancy, as well as a large part of the
construction occurred, in the first instance, after Appellant made his concerns known to the City,
and after the Notice of Appeal which operated as a Stay as a matter of law, ang after the City
notified Mr. Clemens that he was proceeding at his own risk.

3. Recommended Findings

Appellant objects to themcmnnwndedﬁndmulogaﬂymademntamd unsupported by
substantial evidence in the record.

The Commission has rejecied the staff"s recommended findings of inconsistency with the LCP
and the applicable provisions of the Coastal Act. The consistency findings as to the flood hazard
are not based on & determination that there is no hezard. They are based on the applicant’s
unsupported representation that the concrete wall is not *intended' to function as a protective
device, and the applicant’s acceptance of conditions which would preciude the construction of |
additional protective devices, and a waiver of liability. 1t is a terrible precedent for the
Commission to allow liability waivers to substitute for factual findings of consistency with the
policies of the Coastal Act. Such individual lisbility waivers do nothing to protect the public’s
right 1o access to the beach, and to the protaction of beach resources.

Moreover, the findings as to seaward encroachment proposc a factual determination that the
seaward encroachment of the reconstructed project is ‘only 1.5 foot” seaward of the original.
This finding is inadequate and not supported by the evidence because it is based on the pre-
existing location of a woodendeckmthemnd“dudxwmtpemnttedmd flegal, Thus, the
fact is that the encroachment from this project is actually approximately 11.5 feet onto the
public beach. This is not an insignificant encroachment.

Thank you for your consideration of these ocnsiderations.

Very Truly Yours,

‘« ! {}\ j\/
Cmb Zimmer

/
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Law OFFICES OF ,
FRED GANES GAINES & STACEY | T e
SUCRMAN L. BTACRY ARN PLAZA FAGSIMILE (A16) 593-6356
LIBA A wckmns W ER CERTER INTRRHET. sy GAINESLAW.LOM

21850 OXNARD STREET, SUITE 500

REGECOAA. THOMPSON WOoODLAND HiLLS, CA 913674801

May 22, 2000

ORIGINAL VIA FEDERAL EXPRESS

VIA FACSIMILE (415) 904-5400

Sandy Goldberg

California Coustal Commission
Statc of California

45 Fromont Strect, Suite 2000
Sun Francisco, CA 94105

Re: Chris Clemens and Lannie Loeks
4921 Sandyland Road, Carpenteria
Reviscd Findings (A-4-CPN-99-119)

Dear Ms, Goldbery:

As you know, this law office represents Chris Clemens and Lannic Locks, and the Christopher A,
Clemons and Lanciic A. Loeks Revocable Trust, owners of the above-addressed property. Asa

follow-up to our recent tclcphone conversatiop, the purpose of this correspondence is to provide

suggested revisions to the findings in the above-referenced matter which are currently scheduled for

considcration by the California Coastal Commission at its June 2000 mecling. At your suggestion,

I have enclosed herewith a copy of the previously proposed Revised Findings which include our

clients’ proposcd corrections and deletions. Also enclosed with this letter arc a number of suggested

additions to be insertcd into the Revised Findings.

W¢ would be happy to prepare the entirc sel of Reviscd Findings and provide the same to you on
compuicr disc or by e-mail if you so desirc. In addition, while you should have a complete set of
alt of the referenced exhibils in the case file, we would be happy 1o provide any additional copies
of those exhibits if necded.

Scparatc and apart from the Rovised Findings, the current stafT Teport in this malter incorrcctly statcs
thc agreed language for Special Condition No, 1. At the time of the hearing of this matter in
February 2000 our clients agrecd 1o include in the approval of this permit the then standard special

G 200001

EXHIBIT 2

CDP A-4-CPN-99-119 (MEMORANDUM)

Letter from Applicant
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4

Sandy Goldberg

Catifornia Coastal Commission
May 22, 2000

Page 2

condition language regarding limitations on future scawall installation. QOur clients did not agrec to
the languugce as stated in the previous stafT report. The language of Special Gondition No. 1 should
rcad as follows:

“Prior to the issuance of Coastal Development Permit 4-99-119, the applicant as
landowner shall execulc and record a decd restriction, in a form and conlent
acceptablc to the Executive Dircelor, which states that no future construction, repair
or maintenance, cnhancement, reinforcement, or any other activity aflfecting any
shoreline protective device at this property shall be undertaken if such activity
extends the scaward footprint of the devclopment at the subject property and by
acoccplance of this permit the applicant hereby wuives any rights to exlend the
scaward footprint of thc development al the subject property that may exist under
Public Resources Code Section 30235, The deed restriction shall run with the land,
binding all succcssors and assigns, and shall be recorded frec of prior liens that the
Exccutive Director detcrmincs may affect the cnforeability of the restriction, This
doced rostriction shall not be removed or changed without a Coastal Commission
approved amcndment to this Coastal Developmenl to this coastal development

permmil.” : .

Thank you for your cooperation with regard to this matter. Once you have had the opportunity to
rovicw this correspondence and the enclosures, please contact me al your earliest convenience to
discuss this matter further, As always, pleusc do not hesitate to contacl mc at anytime with any
question or commcnis you may have. : '

Sincercly,

GAINES & STACEY

FG:bw

Enclosurcs: -

GR¥1200-00]
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BYATE OF CALIRORMA - i RESOURCESatNGY v/ _GRAY DAVIS, Osv
CALIFORNIA COASTAL COMMISSION ’ _

- 45 FREMONY STREET, RUITE 3000 @
BAN FRANGISCO, GA  W4105-2219

VINOE AND TDO {418) K400

Mey 24, 2000

Fred Gaines

Gaines & Stacey

Warner Center Plaza

21650 Oxnard Street, Suite 500
Woodland Hills, CA 913674901

Re: Clemens/Loeks Project (A<4-CPN-99-119)

Dear Mr. Gaines:

I received your letter dated May 22, 2000 regarding this matter and yowr proposed
revisions io the Revised Findings. I will be reviewing your proposals, however, I am
writing to respond to the issue that you raised regarding the special condition language. In
your letier, you object to the language of Special Condition No. 1 in the Revised Findings
Staff Report dated March 23, 2000. You propose alicrnative languagc that you belicve
should be used instead. I have listened to the tape from the Pebruary 17, 2000 hearing
where the Commission voted to approve the project with Special Condition No. 1. The
statcments made during the hearing indicate that the Commission intended to impose a
condition prohibiting future construction of any shoreline protective device on the property
and that i intended to use the same condition that was imposed on other projects
considered by the Commission on that day. The language that you propose in your letter
of May 22, 2000 is not consistent with the expressed intent of the Commission because it
docs not prohibit future construction of a shoreline protective device on the property. The
language that you propose only restricts construction of a shoreline protective device that
“extends the seaward footprint of the development at the subject property ...” Inaddition,
unlike your proposal, Speciat Condition No. | in the Revised Findings dated March 23,
2000 is identical to the condition that was imposed on several other projects that were
hcard by the Commission on the same day as your clients® project.

Your May 22, 2000 lelier suggests that your clients may have misunderstood the scope of
the condition imposed by the Commission. While this is unfortunate, in light of the clearly
expressed intent of the Commission to prohibit any shoreline protective device and the
Commission's formal vote to impose such a condition, the Commission staff cannot agree
that the language of the condition should be changed in the manner that you request.

Siacerely, t
SANDRA GOLDBIRG éb\g"

Staff Counsel
cc: Chuck Damm

EXHIBIT 3

CDP A-4-CPN-99-119 (MEMORANDUM)

Commission Staff Response to Applicant







