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STATE OF CALIFORNIA — THE RESOURCES AGENCY ) GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION _—
.oum CENTRAL COAST AREA Request Filed:
9 SOUTH CALIFORNIA ST., SUITE 200 Staff:
VENTURA, CA 83001 Staff Report:
(805) 841 - 0142 ' Hearing Date: ~ 6/13/00

RECORD PACKET COPY Commission Action:

STAFF REPORT: REVOCATION REQUEST»

APPLICATIONNO.:  R-A-4-CPN-99-119
APPLICANT: Christopher A. Clemens and Lanette K. Loeks Revocable Trust
PROJECT LOCATION: 4921 Sandyland Road, Carpinteria; Santa Barbara County.

PROJECT DESCRIPTION: The applicant is requesting after-the-fact approval for the
partial demolition (820 sq. ft.) of an existing 1,620 sq. ft. single family residence with

- 500 sq. ft. of non-habitable underfloor area and a 3 ft. high retaining wall; and the
construction of a new 2,130 sq. ft. single family residence with a 1,000 sq. ft. basement
and a 7 ft. high retaining wall. :

PERSONS REQUESTING REVOCATION: Vince Mezzio, Gerald Velasco, and Mary

. | Clark

SUBSTANTIVE FILE DOCUMENTS: Coastal Development Permit A-4-CPN-99-119;
City of Carpinteria Local Coastal Program; City of Carpinteria General Plan; Winter
Protection Berm Project Summary Report by City of Carpinteria dated 1996; City of
Carpinteria Administrative Record for all approved development at 4921 Sandyland -
Road.

PROCEDURAL NOTE: The California Code of Regulations, Title 14 Division 5.5,
Section 13105 states that the grounds for the revocatlon of a coastal development
permit are as follows: : ‘

Grounds for revocation of a permit shall be:

a) Intentional inclusion of inaccurate, erroneous or incomplete information in connection with a
coastal development permit application, where the Commission finds that accurate and
.complete information would have caused the Commiss:on to require additional or different
conditions on a permit or deny an application; :

b) Fallure fo comply with the notice provisions of Section 13054, where the views of the
V person(s) not notified were not otherwise made known to the Commission and could have
caused the Commission to require additional or different conditions on a permit or deny an
application. 14 Cal. Code of Regulations Section 13105.

. In this case, the persons requesting revocation of the suﬁject pérmit contend that
- { adequate grounds for revocation pursuant to Section 13105(a) exist.
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CONTENTION OF PERSONS REQUESTING REVOCATION ()

The request for revocation contends that grounds for revocation in Section 13105(a)
exist because the applicant submitted inaccurate, erroneous or incomplete information
to the Commission in connection with Coastal Development Permit Application A-4-
CPN-99-119. The request for revocation does not contend that grounds for revocation
pursuant to Section 13105(b) exist regarding failure to comply with the notice provisions
of Section 13054. The contentions of the submltted request for revocation include the
following:

(1) The Commission did not adopt written findings for their approval of the project; (2)
incorrect stringline information submitted by applicant; (3) seaward limit of approved
development is not consistent with stringline previously required for neighboring
development; (4) applicant’s testimony regarding past flooding of the subject site was
inaccurate; and (5) the project is not consistent with the buiiding permit issued by the
City of Carpinteria regarding the seaward extent of development, sideyard setbacks, and
the construction of the 7 ft. high retalning wall.

SUMMARY OF STAFF RECOMMENDATION

Staff recommends that the Commission deny the request for revocation on the basis
that no grounds exist for revocation under Section 13105(a).

. STAFF RECOMMENDATION:

MOTION: ! move that the Commission grant revocation of Coastal Development
Permit A-4-CPN-99-119.

STAFF RECOMMENDATION OF DENIAL:

Staff recommends a NO vote on the motion. Failure of this motion will result in denial of the
‘request for revocation and adoption of the following resolution and findings. The motlon
passes only by affirmative vote of a majonty of Commissioners present.

RESOLUTION TO DENY REVOCATION:

The Commission hereby denies the request for revocation of the Commission’s decision on
Coastal Development Permit A-4-CPN-99-119 on the grounds that there is no intentional
inclusion of inaccurate, erroneous or incomplete information in connection with a coastal
development permit application, where the Commission finds that accurate and complete
information would have caused the Commission to require additional or different conditions
on a permit or deny an application.




R-A-4-CPN-99-119 (Clemens/Loeks Trust)
Page 3

ll. Findings and Declarations:

The Commission hereby finds and declares as follows

A. Project Description and Background:

On February 17, 2000, the Commission approved, with conditions, Coastal
Development Permit A-4-CPN-99-119 (Clemens/Loeks Revocable Trust) for after-the-
fact partial demolition (820 sq. ft.) of an existing 1,620 sq. ft. single family residence with
500 sq. ft. of non-habitable underfloor area and a 3 ft. high retaining wall, and the
construction of a new 2,130 sq. ft. single family residence with a 1,000 sq. ft. basement and
a 7 ft. high retaining wall. Final issuance of the coastal permit is' dependent on
completion of compliance, by the applicant, with two special conditions required by the
.Commission for permit approval regarding assumption of risk and a no future shoreline
protective devices.

The project site is located on a 5,227 sq. ft. beachfront parcel of land in the City of
Carpinteria between Sandyland Road and Carpinteria City Beach (Exhibit 1). The area
surrounding the subject site is characterized as a built-out portion of Carpinteria
consisting primarily of multi-family residential development. The project site is
designated as a “Zone A” flood hazard area (area with highest potential for flood
hazard) by the Carpinteria General Plan, the Federal Emergency Management Agency
(FEMA), and the National Fiood Insurance Rate Map System (FIRM). In previous
years, the City of Carpinteria has constructed a sand berm (subject to a coastal
development permit) along Carpinteria City Beach (approximately 20 ft. seaward of the
proposed deck dripline) on an annual basis to protect the private residential
development located along Sandyland Road which would otherwise be subject to wave
action during storm events. The Winter Protection Berm Project Summary Report by
the City dated 1996 indicates that if the berm is not constructed each winter, the private
residences along Sandyland Road would be subject to sngmf‘ icant wave action and
flooding. :

All proposed development has already been constructed. Although a coastal
development permit is required for the proposed project, the proposed project was
originally approved in error by the City pursuant to an administrative building permit on
November 16, 1998. Although a coastal permit had not been issued, the City issued a
Notice of Final Action for a coastal development permit for the project on April 8, 1999,
after being informed by Commission Staff that a coastal permit was required.
Commission Staff subsequently notified the City on April 12, 1999, that the notice was
determined to be insufficient since it contained no written findings for approval.
Although a coastal development permit had still not been issued for the project, the City
subsequently issued an amended Notice of Final Action on May 3, 1999. Two appeals
of the above-described decision were received in the Commission office on May 17 and
18, 1999, and filed on May 18, 1999. In accordance with Section 13112 of the
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Administrative Regulations, staff requested on May 26, 1999, that the local government
forward all relevant documents and materials regarding the subject permit. After
several additional requests were made to obtain the administrative record, it was
subsequently received on September 14, 1999. In a letter dated June 22, 1999, from
Mr. Dave Durflinger, Community Development Director for the City of Carpinteria, to Mr.
Vince Mezzio, appeliant, Mr. Durflinger states that the City “informed the property owner
[Clemens/Loeks] that he proceeds with completion of the house at his own risk in light
of that pending appeal” of the project to the California Coastal Commission. At the
Commission hearing of October 12, 1999, the Commission found that a substantial
issue was raised by the appeal.

In addition, a Stop Work Order was issued by the City on February 12, 1999, for non-
compliance with the City building permit. In a letter dated February 22, 1999, the City
lifted the previously issued Stop Work Order and stated that portions of the
development on the project site had not been constructed in compliance with the
approved City building permit (design of the retaining wall/seawall on the basement
level of the residence and the location of two balconies on the west and north side of
the structure, a portion of the structure itself, and a stairway which extended too far into
the 5 ft. wide sideyard setbacks). According to City staff, pursuant to an agreement
between the City and the applicant, the final as-built location of the balconies on the
west and north side of the structure were modified. However, with respect to the other
previously alleged deviations, the City did not pursue these matters further or require
changes to the as-built development.

Further, during the course of processing this application, staff has discovered other
development on the subject site which appears to have occurred without the required
coastal development permit, including additions to existing structures and the seaward -
extension of development on a sandy beach in 1982 and 1983. Further, the subject

parcel has apparently been previously converted from a single lot with two duplex

apartment units (4 units) to two single family residence condominiums through the

approval of a subdivision/tentative condominium tract map by the City in 1987 (which

also occurred without the required coastal development permit). The second

condominium residence on the subject site is located directly landward of the structure
~ subject to this application. The approved permit application (CDP A-4-CPN-99-119) is

for the recent demolition/construction of the seawardmost condominium residence on

the subject site only. The above mentioned additional unpermitted development is not

included as part of the approved permit and will require a future follow-up application for

a coastal development permit that seeks to resolve the apparently unpermitted

subdivision/tentative condominium tract map change and additions to the existing

structures on the subject site.
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B. Grounds for Revocation:

Pursuant to 14 California Code of Regulations (C.C.R.) Section 13108, the Commission
has the discretion to grant or deny a request to revoke a coastal development permit if
it finds that any of the grounds, as specified in 14 C.C.R. Section 13105 exist. Section
13105 states, in part, that the grounds for revoking the permit shall be as follows: (1)
that the permit application intentionally included inaccurate, erroneous or incomplete
information where accurate and complete information would have caused the
Commission to act differently; and (2) that there was a failure to comply with the notice
provisions of Section 13054, where the views of the person(s) not notified were not
otherwise made known to the Commission and could have caused the Commission to-
act differently.

On February 23, 2000, the South Central Coast District Office received a written
request for revocation of the subject coastal permit from the legal counsel for Vince
Mezzio, Gerald Velasco, and Mary Clark (Exhibit 10). The request for revocation is
based on the grounds that the applicant submitted inaccurate, erroneous or incomplete
information, which would affect the Commission’s decision in regards to this project.

The revocation request does not suggest that the subject permit should be revoked on
grounds that there was a failure to comply with the notice provisions of Section 13054.
Therefore, the revocation request for the subject permit will only be discussed in
relation to grounds of Section 13105(a). Grounds for revocation in 13105(a) contain
three essential elements or tests which the Commission must consider:

a. Did the application include inaccurate, erroneous or incomplete information
relative to the coastal development permit?

b. If the application included maccurate erroneous or incomplete mformation, was
the inclusion mtent:onal?

c. If the answer to a and b is yes, would accurate and coniplefe information have

. caused the Commission to require addit:onal or different conditions or deny the
apphcatton? :

1. Written findings foir Commission’s approval of the project

The request for revocation contends that the Commission did not adopt adequate
findings to reflect their decision regarding approval of Coastal Permit A-4-CPN-99-119
on February 17, 2000. The letter from Jana Zimmer, legal counsel for the persons
requesting revocahon dated 2/21/00 states:

While one or two Commissioners made abbreviated comments, it is impossible to discern
whether the Commission as a whole was adopting those as its own...14 CCR 13096
states: “All decisions of the Commission relating to permit applications shall be
accompanied by written conclusions about the consistency of the application with the
Pub. Res. Code Section 30604, and Public Resources Code Section 21000 and following ,
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and findings of fact and reasoning supporting the decision.” The only findings before the
Commission were findings for denlal, but the Commission purported to take final action
on the permit on February 17.

The above concern does not involve the submittal of inaccurate, erroneous or
incomplete information by the applicant and; therefore, does not meet the first test
(submittal by applicant of inaccurate, erroneous, or incomplete information) to
determine that grounds for revocation of the subject permit exist. However, in
response, the Commission notes that Section 13096(b) of the regulations allows the
Commission to vote to take an action contrary to the staff recommendation and
- specifies that the prevailing Commissioners must state the basis for their action in
enough detail to allow the staff to prepare a revised staff report that reflects the
Commission action. The Commission action on this project complied with Section

13096(b). Because the original staff report for the subject permit application

recommended denial, revised findings are necessary to reflect the action taken by the
Commission to approve the project. - In this case, revised findings that reflect the
Commission’s previous approval of the subject application are scheduled to be heard at
the June 2000 Commission Hearing in Santa Barbara. The revised findings will require
adoption by the Commission. Thus, when the revised findings are adopted, there will
be findings to accompany the Commission’s decision as required by Section 13096(a).

The Commission’s action was also consistent with Sections 13090(d) and 13092(b) of
the regulations.

Therefore, the Commission finds that the above issue regarding inadequate findings by
the Commission is not grounds for revocation of the subject permit under Sectlon
13105(a) of the California Code of Regulations.

2. Incorrect Strlnglma Information Submitted by Applicént

The request for revocation contends that the testimony and/or exhibits submitted by the
applicant at the February hearing, and/or during ex-parte communications with the
individual Commissioners, regarding the location of the appropriate stringline for the
seaward limit of development on. the subject site was incorrect. The letter from Jana
Zimmer, legal counsel for the persons requesting revocation, dated 2/21/00 states:

Furthermore, each and every Commissioner announced that they had participated in ex
parte communications with representatives of the applicant. None of the Commissioners
stated whether they were shown any documents or exhibits which were not submitted to
the staff and/or made available to the public. Notwithstanding our repeated attempts to
discover submittals from the applicant, there were none publicly available. The
applicants nevertheless presented numerous transparencles during their oral
presentation,- with lightning speed- which we assume were meant to establish that the
applicants’ project was consistent with the stringline imposed on my clients in 1985. This
testimony was false.

In addition, the applicant’s attorney made reference to a ‘stringline study’ which was not
made part of the public record, nor made available for review. I, indeed, any




R-A-4-CPN-99-119 (Clemens/Loeks Trust)
Page 7 :

Commissioner was shown any of these exhibits in private, we believe his or her

disclosure on the record was inadequate under the Coastal Act. While we respect the

time constraints on the Commission, to base a decision on information obtained in

private and/or which is presented at the hearing with no reasonable opportunity to -
respond is fundamentally unfair. '

The Commission notes that the exhibits, slide presentation, and assertions made by the
applicants’ representatives at the February hearing may have been incorrect in regards
to a stringline analysis on the subject site. In addition, the persons requesting
revocation have submitted their interpretation of the appropriate location for the
stringline as part of their letter dated March 19, 2000, which asserts that the applicant’'s
stringline analysis is incorrect (Exhibit 11). However, the Commission also notes that
the testimony and exhibits given by the applicants’ representatives only constituted the
applicant’s opinions/assertions regarding the allowable seaward limit of development on
the subject site. The determination of the stringline involves analysis and is an issue on
which people may have different views. Therefore, the Commission finds that the
applicants’ stringline analysis for the subject site did not constitute the submittal of
inaccurate or erroneous material. Moreover, even if the applicants’ assertions
regarding the stringline were incorrect, there is no evidence that the submittal of the
incorrect information was intentional. Therefore, the Commission finds that the above
raised issue does not provide grounds for revocation of the subject permit.

In addition, the Commission further notes that even assuming that the applicant had
intentionally submitted inaccurate information regarding the stringline, the above
referenced concern does not meet the third test in regards to determining whether
grounds for revocation of a permit exist. The third test for the Commission to consider
is whether accurate information would have resulted in the requirement of additional or
different conditions or the denial of the application. In this case, however, accurate
information regarding a stringline on the subject site was given in the staff report
(prepared by Commission Staff) and was a matter of public record. The appropriate
location for a stringline to limit the seaward extent of new development on the sandy
beach, as typically interpreted by the Commission, was clearly indicated and discussed
in the staff report for the subject permit application (Exhibit 3).

As such, the Commission finds that the submittal of new information regarding the
stringline would not result in the requirement of additional or different conditions or
denial of the subject application and that; therefore, the above issue does not constitute
grounds for revocation of the subject permit under Section 13105(a) of the California
Code of Regulations. ,
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3. Inconsistent application of stringline

The request for revocation contends that the Commission failed to apply a stringline to
the subject development consistent with the stringline previously required as part of the
Commission’s previous approval of Coastal Permit 4-85-378 (Mezzio) for development
on the neighboring property. The letter from Jana Zimmer, legal counsel for the
persons requesting revocation, dated 2/21/00 states: :

Of most concern to my client Mr. Mezzio, is the complete failure of the Commission to
address the unequal application of the law inherent in having established the stringline in
1985, and having simply disregarded the same stringline in this appeal.

The above concern does not involve the submittal of inaccurate, erroneous or
incomplete information by the applicant and; therefore, does not meet the first test
(submittal by applicant of inaccurate, erroneous, or incomplete information) to
determine that grounds for revocation of the subject permit exist. Nor is there any
assertion, or any evidence, that the applicants intentionally provided inaccurate
information on this issue. However, even assuming for purpose of this analysis that
- there was intentional submittal of inaccurate information on this issue, the provision of
accurate information would not have resulted in the requirement of additional or
different conditions or in denial of the application. The Commission, in this case, found
that the approved development would not result in any significant seaward
encroachment and was consistent with the applicable policies of the City of Carpmtena
Local Coastal Program and the Coastal Act. -

Therefore, the Commission finds that the above issue regarding the appropriate
- seaward limit of new development on the subject site is not grounds for revocation of
the subject permit under Section 13105(a) of the California Code of Reguletions.

4. Applicant’s testimony regarding past flooding on site was inaccurate

The request for revocation contends that the permit applicant’s testimo_ny at the
February Commission hearing regarding past occurrences of flooding on the subject

site was incorrect. The letter from Jana Zimmer, legal counsel for the persons o

requesting revocation, dated 2/21/00 states:

[T]he applicant’s attorney purported to ‘testify’ as to the historic facts related to flooding
at the property, notwithstanding that his clients only purchased the property in 1998. My
clients testified, as percipient witnesses, that flooding had indeed occurred at various
times prior to 1998, and that sea water had indeed reached the structures when the City
falled to place the berm in front of them. Therefore, there is no substantial evidence In
the record to support a conclusion that the seawall which staff recommended be removed
could remain on without causing harm to my clients’ properties. If the Commission made
its determination on this issue based on the applicants’ inaccurate testimony, there are
clearly grounds for revocation under Section 13105(a).
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The Commission notes that the assertions made by the coastal permit applicants’
representative at the February hearing may not have been correct in regards to past
flooding of the subject site. In addition, the persons requesting revocation have -

‘submitted photographs of the area surrounding the project site during different wave

conditions as part of their letter dated March 19, 2000, which they assert is evidence of
past flooding of Carpinteria Beach and that the applicant's testimony regarding past
flooding on the site is incorrect (Exhibit 11). With respect to the second part of the test,
however, there is no evidence that the applicant intentionally provided this incorrect
information to the Commission.

However, the Commission further notes that even assuming that the applicant had
intentionally submitted inaccurate information regarding past flooding of the subject site
(meeting the criteria for the first and second test) the above referenced concern does
not meet the third test in regards to determining whether grounds for revocation of a
permit exist. The third test for the Commission to consider is whether accurate

- information would have resulted in the requirement of additional or different conditions

or the denial of the application. In this case, accurate information regarding the
potential for flooding and wave action on the subject site was given in the staff report
(prepared by Commission Staff) and was a matter of public record. The staff report
states that the project site is subject to potential wave action and flood occurrences.
Further, as indicated in the letter dated February 21, 2000, from the legal counsel for
the persons requesting revocation of the permit, the same concerned parties testified
during the public hearing that flooding had occurred at various times on the subject site

- prior to 1998. ‘

As such, at the time of the Commission’s decision, it had before it accurate information
in the staff report indicating that there is the potential for flooding and wave action to
occur on the subject site, as well as testimony during the hearing by the persons who
observed such flooding. Thus, the Commission finds that the submittal of new
information regarding the history or potential for future flooding and wave action on the
subject site would not result in the requirement of additional or different conditions or
denial of the subject application and that, therefore, the above issue does not,
constitute grounds for revocation of the subject permit under Section 13105(a) of the
California Code of Regulations. :

5. Project is not consistent with the City building permit

The request for revocation contends that the project approved by the Commission is not
consistent with the City building permit issued by the City of Carpinteria regarding the

- seaward location of the proposed structure, sideyard setbacks, and the construction of
- the 7 ft. high retaining wall. The letter from Jana Zimmer, legal counsel for the persons

requesting revocation, dated 2/21/00 states:

It Is also incomprehensible to my clients that the Commission ignored the applicant’s
undisputed violations of the Municipal Code and the building permit actually issued by
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the City, which are directly material to the LCP consistency claims: the applicant
misrepresented the seaward location of the structure in relation to adjacent structures,
the applicant violated the sideyard setback requirements of the ordinance and the
conditions of the ABR placed on his project, and the applicant went beyond the scope of
the permit issued in constructing the so-called ‘retaining’ wall.

- The above concern does not involve the submittal of inaccurate, erroneous or
incomplete information by the applicant and; therefore, does not meet the first test
(submittal by applicant of inaccurate, erroneous, or incomplete information) to
determine that grounds for revocation of the subject permit exist. Regardless of what
information was presented by the applicant in relation to the City of Carpinteria’s prior
~ approval of the project, the seaward limit of the proposed development, development
within sideyard areas, and the 7 ft. high retaining wall located under the toe of the deck
were accurately depicted in the project plans submitted to the Commission as part of
the coastal permit application. Therefore, the applicant did not submit inaccurate,
incomplete or erroneous information to the Commission on these issues. However,
assuming for the purpose of this analysis that inaccurate information on this issue was
submitted, there is no evidence that its submittal was intentional.

Therefore, the Commission finds that the above issue regarding inconsistencies
between the as-built project and the building permit issued by the City of Carpinteria is
not grounds for revocation of the coastal permit under Section 13105(a) of the
- California Code of Regulations. : .

Conclusion

For the reasons set forth above, the Commission finds that the revocation request
should be denied on the basis that the grounds for revocation under Section 13105(a)
have not been satisfied.
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CDP R-A-4-CPN-99-119 (Clemens/Loeks Trust)

Structural Cross Sections
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LAW OFFICES OF JANA ZIMMER

2640 Las Encinas Lane - FEB24; "‘”U
Santa Barbara, CA. 93105 : mm
‘ muwm
Phone: 805/563-1591 ‘Fax: 805/687-4156 email: jznnmer@ram.org

February 21, 2000

California Coastal Commission
45 Fremont Street
San Francisco, CA.

Re: Appeal No. A-4-CPN-99-119 - |
4921 Sandyland Road Carpmtena BY FAX and MAIL

Dear Chair Wan and Honorable Commissioners:

This is to request revocation and/ or reconsideration' , pursuant to 14 CCR 13105 and 13106 of
the “as-built” coastal permit granted on the above project on February 17, 2000. The
Commission unanimously granted a permit notwithstanding having found substantial issue

~ without dissent or discussion, and notwithstanding a strong staff recommendation for denial.

In light of the staff report and recommended findings, which the Commission rejected essentially
without comment,? it is impossible to conclude the basis on which the Commission found this -
project to be in conformity with the Carpinteria certified LCP and the access policies of the
Coastal Act, Pub. Res. Code Section 30200. Since the Commission failed to adopt any findings
for approval, it is impossible for my clients to make sense-of this outcome. It is uncontroverted
that the City of Carpinteria failed to review this project under- the policies of its LCP, and there
was no substantial evidence to contradict the analysis of the staff report finding that the project
was inconsistent with those policies,

!Appellants request reconsideration to the extent authorized by law. Appellants conterid
that the statute and regulation which limits the right to request reconsideration to the applicant is,
on its face, a violation of due process and equal protecnon See, Pub Res. Code Section 30627

*While one or two Commlsmoners made abbreviated comments, it is impossible to discern

- whether the Commission as a whole was adopting those as its own. [For example, comments were
made which implied that notwithstandmg the establishment of the stringline in 1985, this was now
just a matter of ‘private’ views, or that flood control insurance requirements were somehow
overly conservative and not reflective of any real concern.

1 [EXHIBIT 10

CDP R-A-4-CPN-98-119 (Clemens/Loeks Trust)

Revocation Request




14 CCR 13096 states: “All decisions of the Commission relating to permit applications shall be
accompanied by written conclusions about the consistency of the application with the Pub. Res.
Code Section 30604, and Public Resources Code Section 21000 and following, and findings of
fact and reasoning supporting the decision”. The only findings before the Commission were
findings for denial, but the Commission purported to take final acuon on the permit on February
17.

The statute requires that findings be adopted by a majority of the members from the prevailing
side. Pub. Res. Code Section 30315.1. Of most concern to my client Mr. Mezzio, is the
complete failure of the Commission to address the unequal application of the law inherent in
having established the stringline in 1985, and having simply disregarded the same stringline in
this appeal. It is also incomprehensible to my clients that the Commission ignored the applicant’s
undisputed violations of the Municipal Code and-the building permit actually issued by the City,
which are directly material to the LCP consistency claims: the applicant misrepresented the
seaward location of the structure in relation to adjacent structures, the applicant violated the
sideyard setback requirements of the ordinance and the conditions of the ABR placed on his
project, and the applicant went beyond the scope of the permit 1ssued in constructing the so- -
called ‘retaining’ walI :

Furthermore, each and every Commxssxoner announced that they had participated in ex parte
communications with representatives of the applicant. None of the Commissioners stated
whether they were shown any documents or exhibits which were not submitted to the staff
and/or made available to the public. Notwithstanding our repeated attempts to discover
submittals from the applicant, there were none publicly available. The applicants nevertheless
presented numerous transparencies during their oral presentation,- with lightning speed- which
we assume were meant to establish that the applicants’ project was consistent with the stnnglme
imposed on my chenis in 1985, This testimony was false.

In addition, the applicant’s attorney made reference to a ‘stringline study’ which was not made a
part of the public record, nor made available for review. If, indeed, any Commissioner was
shown any of these exhibits in pnvate we believe his or her disclosure on the record was -
inadequate under the Coastal Act. While we respect the time constraints on the Commission, to
‘base a decision on information obtained in private and/or which is presented at the hearing thh
no reasonable opportunity to respond is findamentally unfair.

Third, the applicant’s attorney purported to “testify’ as to the historic facts related to flooding at
the property, notwithstanding that his clients only purchased the property in 1998. My clients
testified, as percipient witnesses, that flooding had indeed occurred at various times prior to
1998, and that sea water had indeed reached the structures when the City failed to place the berm
in front of them. Therefore, there is no substantial evidence in the record to support a conclusion -
that the seawall which staff recommended be removed could remain without causing harm to my
clients’ properties. If the Commission made its determination on this issue based on applicants’
inaccurate testimony, there are clearly grounds for revocation under Section 13105(a). ‘




Finally, while the Commission appeared to accept that the building permit which was issued by
the City was issued without legal authority, it made no effort to balance the equities, or provide
any relief whatsoever to the affected property owners, on any of the three separate issues: the
stringline, the sideyard setbacks, or the retaining wall. Just as the City has no power to ‘waive’
violations of its zoning law, the Commission does not have the legal power to simply ‘waive’ the
policies of the Coastal Act. It would have been a simple matter to articulate a compromise
which would require the applicant to make modifications to the structure to make it more
consistent with the adjacent properties and the policies of the Coastal Act .

Appellants stress that they never reqﬁested dutright denial of this permit. Instead, they
requested and continue to request changes to the project to make it consistent with the

approvals and conditions previously imposed. In this case, the Commission could achieve

substantial justice by granting the permit but adding a condition that “the upper deck
* shall be removed”. As we have demonstrated through the contractors’ estimates we.
_presented, the cost of removal of this deck would be negligible, and the resulting
improvement ln views along the ocean will be significant.

As a policy matter, while this submlttal is of necessity couched in legal terms, we also request

that the Commission understand how difficult it is to defend the regulatory structure of the

Coastal Act to affected members of the pubhc when parties leave a hearing not understanding

why they have been required to make concessions, where others, who proceed without permits,

~ are simply relieved of their obligations after the fact. As Commissioner Desser indicated after the

vote, there needs to be a mechanism to address a local agency’s failure to properly implement its

LCP. That legal mechanism exists: it is the appeal process to the Commission. By failing to

_ address the applicant’s violations in any way, the message that the Commission sent to the City
of Carpinteria, and to applicants who v101ate local l&w as well as the Coastal Act is that they are

ﬁee to conduct business as usual. - A

Please take this opportunity to correct your decision and achieve substantial j ;usuce among the
parties. - «

L
®




LAW OFFICES OF JANA ZIMMER
. 2640 Las Encinas Lane
Santa Barbara, CA 93105-2923
805.563.1591 : fax. 305.687.4156 email: jzimmer@rain.org

March 1‘9, 2000

California Coastal Commission
45 Fremont Street #2000 /P
San Francisco, CA. : /

California Coastal Commission | Mg 5,

89 South California Street, Ste 200 00g
Ventura, CA. 93001 R @sa,%

Re: A-CPN:99-119 ey

‘Request for Revocation/Reconsideration:
Dear Chair Wan and Honorable Commissioners:

Appellants, who have requested revocation of the permit granted on February 17, 2000, without
findings, submit the following argument and evidence in support of their request.

. . 1. New evidence of flood risk

The applicants’ attorney purported to testify, in his presentation, that there is no history of
flooding or storm wave damage relevant to this application. The applicant’s attorney is nota
percipient witness, and his ‘argument’ cannot be construed as substantial evidence. Apart from
the fact that it directly contradicts the proposed factual findings of the staff report, the testimony
was false. The enclosed photographs, which were taken by Appellant Mary Clark during storms

- which occurred in the week after the February 17 hearing clearly demonstrate that in areas where
there is no berm flooding does occur. The photographs also demonstrate, in their depiction of
wave erosion of the berm, that if the berm were not present, the water would reach the Clemens
property. The only evidence that there is no risk from the new construction is the evidence =~

* supplied by applicant’s attorney. Therefore, it was clearly material to the Commission’s decision

to reject its staff’s report and recommendations, and the documentation submitted both by staff
and the appellants. Thus, appellant’s evidence meets the requirements for the Commission to

cons1dcr revocation.
2. Wm@gmﬁmmm A

The applicart’s attorney testified to a “stringline study”, which does not exist, and asserted that
the proposed projéct was consistent with the stringline previously established by the Commission
as a condition of approval of Mr. Mezzio’s project in 1985. This testimony was also false and
~ ‘ misleading. Mr. Mezzio submitted a architect’s rendering of the stringline and the encroachment -
. seaward of the remodeled structure, in partxcmlar the new first and second story decks. These

[EXRIBIT 11

| CDP R-A-4-CPN-99-119 (Clemens/Loeks Trust)

| Second Letter from Persons Requesting Revocation




exhibits were not provided to the Commission as part of the staff packet, although they were
submitted to the Commission as Exhibit C to of Appellant’s packet dated October 4, 1999. These
renderings are resubmitted herewith. The rendering clearly demonstrates that the new portions
of the structure extend even further seaward than the pre-exlsnng house, and the pre-existing,
illegal deck on the sand.

Moreover, di:spite numerous requests from Appellant Velasco to be provided with any
submittais from the applicant, Appellants leared after the hearing that in fact the applicant had
sent materials directly to the Commissioners the day before the hearing, and that an Addendum
had been distributed to the Commission including applicant’s materials. This Addendum was
never made avaﬁable to Appellants.

The Commission should note that the Appellants never requested that the Clemens permit be

denied. All they have ever sought is equal treatment under the law. That has been denied them,

and they therefore request that the permit be revoked, and a new permit be approved which
requires the Clemens property to adhere to the same stringline as the Appellants’ properties.

Very Truly Yours,

immer
for Appellants




Photos taken by Appellant Mary Clark in February, 2000

#1 Erosion of Berm showing Carpinteria Shores, Villa Sortino and Clemens properties behind.

i

Photo #2 Erosion of berm showing properties from the west




o

Photo #3 Looking west from volleyball courts- without berm Carpinteria shores would have been
flooded ‘ mc v :

Looking west toward Carpinteria Shores and Villa Sortino- Photo 4

4
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LAW OFFICES OF JANA ZIMMER L% APR 1 1 2000° ' .
2643 Los Encinas Lane CA COASTAL COMMISSION

Santz Barbara,

. CA. 33108 ' LEGAL DIVISION
Phone: 805/563-1591 Fax: $05/687-4156 email: jrimmer@rain.org
April 3, 2000

California Coastal Commission ’

45 Fremont Stroet #2000

San Francisco, CA. 90405

Attn: Peter Douglas, Executive Director
RalphFaqst, Chief Counsel

Re: Appeal No. A4-CPN-99-119
4921 Sandyland Road Carpinteria

Hearing: April 12,2000 By FAX and Mail

’ DaarCleranandCommmmbm

Lmhmm

Piease find enclosed a courtesy copy of the lawsuit my client has been compelied to file in this
mattes challenging the Commission’s action of February 17, 2000 granting an “as built’ permit to
uwmmmmmmdmmmwmmmm
mmmﬁrmoaﬁonmﬂormemmmﬂnﬁngsmthsm

Bympyofﬂnshﬁamthcappham’smom wemsuggamgthatthmnnttermsﬁnbc
resolved fairly by sgreement as to the following: :

. _u_st__gg;g_nfm m%mmpmtoamrdmgcmpohwwmm
make its practice consistent with its governing regulations, to wit: when the Commission
Acts contrary to a staff recommendation and draft findings, Mﬁmtmmalvm,
and contimie the merter to a date certain for copsideration of revised findings. Whes, as
here,theCommontakesﬁnalacﬁonm&d&orsmMmofmsedﬁndmgx sn
“agprieved party has no reesonable opportunity to determine the grounds or basis-for legal
dnnengepnormmawmafmewaymﬁmmm The-cunrent practice

- @
EXHIBIT 12 . _

| CDP R-A-4-CPN-99-119 (Clemens/Loeks Trust)
Third Letter from Persons Requesting Revocation
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directly violstes 14 CCR 13096.

- Second and Third Canses of Action  Petitioner Mezzio never songht denial of this
project. All he ever requested was to have the same standard applied to surrounding
propertics as the Commission required of him in 1985. As we have previously stated, .
Mezzio would be satisfled with minor alterations to the second story deck and third story
deck and bay window to fully conform the applicant’s project to the stringlinc established
by the Commission in 1985. Bycopyofthmlettm'tokea}Parueswearemquestmgthmr
agreement to Such a sohtion.

« ° FourthCause of Action:  Given the impogsible time constraints on oral presentation,
it is critical that the Commission assure that all documents and evidence submitted to the
Commissionets be made available to the opposing side prior to the hearing, At a
miniroug, staff should assure that an Addendum is distributed to the public prior to the
hearing, and that known interested parties are made aware of any submittals on request.
The Commission should also establish a deadline for submittals. In this case, the
applicant’s submittais did not reach the district office until 48 hours before the hearing,
Mw«emmﬁemﬂabhmmnchmdﬂmmpmdm@ats Itxznnpcssibleto
achieve & fair hearing withowut such procedures.

Heasemiewmisoﬁbranddhmmmmaysmm“ﬁhmyoﬁmaﬁerthe _
hearing. If the Commission dedlines to provide my clieats with any relief, you should consider

" addirig a condition, as in past cases, mmmmmmmmmmm

~ that the applicant’s structure wes ‘consistent’ with the

Cm)sﬂmforallﬁesmﬂmﬂsmedasarem&ﬂfﬂulfﬂgadm

Although the report admits, on at least two issues, that the information submitted by the
applicant was incorreci, the recommendation is for denial because, in part, it is alleged that my
chents have failed to prove that the incorrect statements by applicant were intentional In the
context of this appeal, the standard to prove intent is unreasonable on its faice. Please recail that
appellants requested, from the beginning that the Commission issue administrative subpenas to
the architect and the applicant. Without any possibility of crass examination, without testimony
under oath, and without access to documents in the applicant’s control it is literally impossible to
prove intent.

Asmdlcmdmcmrespondmﬁomtheapphwnt s representative, thcapphcantmnmmned
ingline imposed on Mr. Mezzio’s
project. This is and was a false statement, which the applicant knew or should have known was'
false. The *original’ wood deck on the sand was unpermitted and therefore illegal The new

H

IThis comrespondence, we stress, was never made available to appellants until it was sent

' Mthemsedﬁndmgsandrewmmmdauonfordmﬂ of the revocation request.

2



, ~ arenot based on a determination that there is no hazard. They are based on the applicant’s

APR 11 ‘08 B1:22PM CA CORSTAL COMM ; P.4/11

g&éﬁn&ﬁoﬂ?g&ﬁm&agp The bay window clearly intrudes into.the

E&B@np?%g S«Euﬁniwg&&n @Eﬂ .
gﬁngmﬁﬁggﬁé %gg patently false. .

: §§§§§ Eng.aﬁm&g &nsanusgou justify a decision
is

E?%&wé ?ggggﬁg %E&g, |
unsupported representation that the concrete wall is not *intended" to function s & protective
device, and the applicant’s g%%éégﬁog&
additional protective devices, and & waiver of lisbility. It i§ a terrible precedent for the

ga%s&aéaaﬁ&?ggagéﬁ T
policies of the Coastal Act. Such individual liability waivers do nothing to protect the public’s

: A §B§B%EEEE§&§§

Moreover, Egﬂsgggpgggaﬁ.
seaward encroachment of the reconstructed project is *only 1.5 feet’ seaward of the original.
ggwiﬁii%@?%%«nwgﬁg

- existing location of a wooden deck on the sand which was not permitted and illegsl Thus, the

, Ewgﬁgggﬁ&ﬁwgngnﬁuwgiaaﬁn o
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ECEIVE]

Jana Zimmer (State Bar No. 89978)

2640 1.as Encinas Lane APR 1 1 2000

2 ! Sants Barbara, CA. 93105 ~ -
Tel (805) 563-1591 CA COASTAL COMMISSION
Attomey for PlaintiffPetitioner LEGAL DIVISION

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA BARBARA
VINCENT MEZZIO | )
; ‘Case No.
Petitioner/PlaintifF )}
) PE’HTION FOR WRIT OF MANDATE [cce .
Vi , « ) 1094 5; 1085, Pub Res. Code Sec. msou

| CALIFORNIA COASTAL COMMISSION: §
{ DOES1-10; ) :

R.&upondmt{Defendmt

Real Parties in Intarest/Defendants

[ PETITIONER eges as follows: |
| 1. PETITIONER VINCENT MEZZIO [*PETITIONER] is and at alttimes relevant hereto has

| been an awner of real property at 4925 Sandyland Roed in the City of Carpinteria end the County of
| Sansa Barbara. Tho actions of RESPONDENT and REAL PARTIES kave hercin cansed and continte.
10 cause harm to the PETTTIONER. irrtlw»usa'ahd enjoyment of his property.

| 2, RESPONDENT CALIFORNIA COASTAL COMMISSION [“RESPONDENT"] is and at
all times relevant herein was a state agency created by Public Resources Code Section 30300, The.
| Commussion hasthamxthmtyax;dresponsibﬂitymimﬁl.emmtandenformmcpm&tisior‘zsoftheCalifcrnéa




pe

AFR 11 ‘@A B1:23PM CA CORSTAL COMM ' CoPesal

3.REALPARTY]NB~TTERESTCHRISTMA. CI.EMENSAI\BLANETTBK. LOEKS:

| REVOCABLE TRUST is, aod at all times relevant hereto has beon the owner of certain real property

| in the City of Caxrpinteria known 25 4921 Sandyland Road., and located adjacent 1o the PETITIONER'S
4. DOES 1 through 10, inclusive, are employees, officers, o ageats of the RESPONDENT
| responsible in some manncr for the actions-described bercin. PETITIONER will amend the Petition to
m«m:&mmmwumm”&mwmdmm
| respondent bocomes known.

| 5DOEsnthmughzo mcmmveneanplnyen,nﬁmaagm&thekEALPARTY
m@l&mmmﬁrﬁwmmmmﬂwmmmmmm

pmpmywhxchuthembjectofﬂm Petition.. pmomwmmmmmpmmy '

Mmmmmnmmm“mwmmafmmrm
bmkmw& :

6. OnornhoutNmm 16, 1998 wnhommml’mﬂm t!necityofCupnﬁma
mmwmmmhmpmmwmwmm expmmcf

Real Partics’ propesty at 4921 Sandyland Road, Carpinteria, [“The Project”}
5 7. OAwabmuApnl 12, 1995, tthﬁyofCupMmdaNmamedAcﬂmfmm
devdopmnrpumﬁnhap:m
| 8. PEIEIIONERanduﬂmsmndyappuhdmsmmofmdcmmldwdopmtpmm
| the RESPONDENT COMMISSION. Notwm!standmgthatanappultotheCoutalCommusm
r ing notificatic ﬁ-amﬂmCitythat

2

5. Tho Califrsa Goastl Actrequires, at PblicRescuroes Code Section 30604 (5)2nd (2, thaiA
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28 |

| every proposed development between the first public road aud the sea must be reviewed for consistency
{ with the access and public recreation policies of Chapter 3 of the Coastal Act; as well as the policies and
| provisions of the City of Carpinteria’s Local Coastal Program [LCP]. On October 12, 1999,
| mmmmdmmmwmmmwmsmmmmom

: conmtencyufthtprqeﬁwnhtheCny’smuﬂadlmﬂCoashlegxm[LCP]mdﬂwpohmesofthe |
| Coastal Act,

10, OnFcBmary 17, 2000, th:RESPONDENTheId a hearing Ona‘dcnovo' npplicﬁﬁonfora
mmmmmmwmmmcmmmmwmmjmmwmwmy

§ complcted by that time.

11, The Staff Report and Recommended Findings presented to the RESPONDENT at said

| hearing were for denial of the project on the ground that it did not conform to with the policies of the
| certified Local Coastal Program for the City of Carpinteria or the public acoess and public recreation
| policies of Chapter3 of the Coastsl Act. Said staffreport and recommended findings are attached hereto
{ as Exbibit A and incorporated by reference as though filly set forth herein.

12, After the public hearing on February 17, 2000, the RESPONDENT COMMISSION voted-

| ll‘f}wappmthepmgmubmlt, nomthmndmgthamﬁ'repmtmdrewmmdedﬁnﬁngafw
: duml,andthhomadopnnganyﬂndmgsmwppmtheappmm Eachmdevety(:ommms:onu
| disclosed that they iad had an “ex parte’ mmmummonmthREALPARTIESorthurrqutwu

FIRST CAUSE OF ACTION

[Wm of Mandate CCP Section 1085, 1094.5, Pub, Res, Code Section 30801, 30804]

[Violasion of 14 CCR 13096-Failure to Adopt Findings]

13. PETITIONER realleges and incorporates Paragraph 1-12 of this Petition as though ﬁlﬂy set
forth herein.

14, 14 Califorsia Codeofkegﬂm:ms [CCR] Section 13096 is a duly adopted rogulation
implementing the Coastal Act which states: “All decisions ofthe [Constal] Commission relating to permit
applications shall be acoompanied by writtem conchisions about the consistency of the application with
the Pub: Res. Code Section 30604, and Public Resources Code Section 21000 and following, and

"3
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findings of fact and reasoning supporting the decision”

15 RESPONDENT COMMISSION took final action to spprove & cosstal development permit
for REAL PARTIES’ project on February 17, 2000, Said decision was not accomparied by findings as
required by law. o :

16, RESPONDENT'S failure to adopt fndings at the tims of its final decision, as required by |

i Section 13096, and Code of Civil Procedure Section 1094.5(b). constituted an abuse of discretion.

mmmmmmmmmimabhmmmmmwmmmmm' |
rqactedtha mfmmnmmdahonfnrdemnlofhmwt.

17. PBTI’I’IONBRBMQ:M ﬂﬂmaﬂeguthﬂttheRESPOEDENICummnmhasa
pattemancfpmoboemcammurqmmemﬁ'spmpowdﬁn&ngu, ofv:olanngxtsdutytoadopt
ﬁxdmgswmmmﬂywﬁhu&demommmm ofl4CCR 13096:

~ SECOND CAUSE OF ACTION
[wmafmm 10945, Pub. Res. Code 30801 |
18. mmommuegumﬁmpmmeanmofmwl-namupm

‘uﬂiqnghﬁiﬂyﬂﬁuﬁm

19. RESPONDENI’SW&&QM uhn&vmhted thsplbﬁcmmdm

m&mMMMammmmﬁﬂummwm
| [LCP} of the City of Carpinteria and Wemmmammwm
‘ IM.S@MWMMMSMSMOL S_aldpohammchlde,h:nremtlmmdmm
| Policy 1-1,3-1, 33, 3-8, 3-11, 3-12, Fub. Res. Code Section 30253, LCP Policy 7-1,7-2,, 7-13 aud Pob.
| Res. Code Section 30210,30211 and 30212(s), LCP Policy 4-1 and Pub, Res: Code Section 30251, al |
umﬂbmﬁr&mmcm&mmmmﬁmmmnwma

Exhﬂ;fomdmedipemto&asthmghfuﬂyxtforﬂlhum
20. There is no sabstantial evidence in the record to nxppm.aﬁnding.ofcmsisteucym any of




LR
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THIRD CAUSE OF ACTION |
[for Writ of Mendate and Damages for Abuse of Discretion f& Denial of Equal Protection
| CCP 1094.5, 1095] ,
_ 21. PETITIONER realleges and incorporates by reference the allegations of Paragreph 1-20-as |-
| though fully set forth herein. | ' | ‘
| 22. RESPGNDENTCOBMSSIONM adopted a ‘stringfine’ poﬁcywmchﬁnﬁmﬁemard _
‘ extension of a structure- to-a e drawn between the nearest cormers of adjacent structures i fimits

| 23. RESPONDENT has applied the uso of the stringline to mumerous permits, including an
| application by PETITIONER MEZZIO, [CDP 4-85-378). Asa result of the application of the stringline |

FOURTH CAUSE ACTION
[For Abuse of Discrétion for Denial of Fair Hearing}
[Violation of Pub. Res. Code Section 30319 through 30324)
26, PETITIONER realleges and mcorporates by wt'erencc the al[egauons omegraphs 1-25 of
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27, PETITIONER diligently reqested, oimumsmmpﬁmmmmmgofrm ®
1 17, 2000 to beprmndndwnhcapmufanyandaﬁdomm m‘unntmdbytheREALFﬂR'nESm ‘
f mpportofthwapplicauon Petitioner was repeatedly informed that no such documents existed. -
28. PETTHDNERuﬁomdmdhdmandtbmmnaﬂegss,thatRE&LPAKTlESmaﬂed
| ovidenoo and documents in support of the application dircctly to cach of the: RESPONDENT
| Commissioners, and that seid Commissioners reviewed and refiéd on said documents in their decision.
29. None of the docurnents submitted to the Commissioners ex parfe wes made available to
| PETITIONER either st or prior to the hearing, such that PETTTIONER was deprived of any reasonable
‘nppomnity to respond to REAL PARTIES submission, thereby coustituting a violation of Pub. |
t Resources Code 30319 through 30324, which require that all documents sybmitted to the Commission
| be made available to the public. | |
30. m'rmomeudmdbymnBsmmmr S fhilure to make the REAL PARTIES
| mbmsnmmaﬂabkwﬂ:epubhcbmse?ﬂﬁﬂﬂﬂﬁkmmmmmmm
| and misieeding inforpoation contsined in the REAL PARTIES® submission.

31. PETITIONER has exhausted any and ol sdministrative remedies herein; : .
. 32 PETITIONER has 0o adequate remedy atlaw. - "

W o 3 bk W N e
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WHEREFORE PETTTIONER prays:
‘ }ORWFMCMOfAMﬁrtWInMSMWW -
t0 set aside its approval of 2 Coastal Development Permit for Real Partics’ propesty and roconsides its
decision, and directing Commission, under CCP Section 1085, tooumplyw:ththemndhtotypmvzm
| f1accr1309, - I |
2. Onthe Second Cause of Action, for a Writ of Mandate dirccting RESPONDENT Commission
| 10 set aside its approval of a Coastal Development Permit for Real Partics™ property, and diresting Real |
' mmmm.'mmadmmim.Mmacmgampﬁm.ofﬂmm as set
| forthin the staff report and recommendations;, o

3. Onrthe Third Cause of Adtion; for & writ of mandate directing RESPONDENT Commission

6
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2}

| Dated: April3, 2000

|

o set asidets approval of a Coastal Development Permit for Real Parties property, and/or for datages
mrding'toproof;
| 4. For costs of suit;

5. For Attorneys’ ﬁmumdctCCP Section 1021.5 and /or any oth«mthnnzmgstamte

6. mechc‘therrehefasthecwrtﬁ‘ndspmper







