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STAFF REPORT: REGULAR CALANDER 

APPLICATION NO.: 5-99-150 and 5-99-382 

APPLICANT: City of San Clemente 

AGENT: Lynn Hughes 

PROJECT LOCATIONS: San Clemente Pier. City of San Clemente, Orange County 

PROJECT DESCRIPTIONS: 

5-99-150 
Replacement of 9 pier pilings, 32 cross-braces, and approximately 880 sq. ft. of 
pier decking with preservative treated wood materials on existing wooden 
municipal pier. 

5-99-382 
Replacement of approximately 8,880 sq. ft. of pier decking with preservative 
treated wood materials on existing wooden municipal pier. 

SUMMARY OF STAFF RECOMMENDATION: 

The subject application is to authorize after-the-fact replacement of decking, cross­
braces, and pilings on the City of San Clemente's Municipal Pier. Staff recommends 
that the Commission APPROVE the proposed project subject to several special 
conditions. The adopted special conditions consist of: 1) the requirement that any 
future improvements to the property will require a permit from the Commission; 2) 
conformance with an existing assumption-of-risk lease restriction; 3) identification of 
construction and debris removal responsibilities; 4) a requirement that the applicant 
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obtain written evidence of Regional Water Quality Control Board review and • 
approval or a determination that no review is needed for the proposed project; 5) a 
requirement that the applicant obtain written evidence of California Department of 
Fish and Game review and approval, or a determination that no review is needed for 
the proposed project; 6) a requirement that the applicant maintain the polyethylene 
wrapping around the proposed treated wood pilings, and 7) a requirement that 
condition compliance be completed within 90 days of the Commission's action on 
this coastal development permit. 

5-99-382 

The subject application is to authorize the after-the-fact replacement of decking on 
the City of San Clemente's Municipal Pier. Staff recommends that the Commission 
APPROVE the proposed project subject to several special conditions. The adopted 
special conditions consist of: 1) the requirement that any future improvements to the 
property will require a permit from the Commission; 2) conformance with an existing 
assumption-of-risk lease restriction; 3) identification of construction and debris 
removal responsibilities; 4) a requirement that the applicant obtain written evidence 
of Regional Water Quality Control Board review and approval or a determination that 
no review is needed for the proposed project; 5) a requirement that the applicant 
obtain written evidence of California Department of Fish and Game review and 
approval, or a determination that no review is needed for the proposed project; 6) a • 
requirement that the applicant maintain the polyethylene wrapping around the 
proposed treated wood pilings, and 7) a requirement that condition compliance be 
completed within 90 days of the Commission's action on this coastal development 
permit. 

PROCEDURAL NOTE: 

This staff report and recommendation analyzes both coastal development permit 
applications 5-99-150 and 5-99-382. Although the staff report combines the 
analysis for the two permits, the Commission must vote separately on each permit. 
The two necessary motions and staff recommendations are provided on pages 3 
and 4. 

LOCAL APPROVALS RECEIVED: Approval in Concept from the City of San 
Clemente 

SUBSTANTIVE FILE DOCUMENTS: City of San Clemente Certified Land Use 
Plan, Coastal development permits concerning the pier including: 5-90-1120-A 1, 5-
90-1120, 5-92-012, 5-92-012A, 5-92-470, 5-97-086, and 5-97-087 
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I. MOTIONS AND RESOLUTIONS 

A. MOTION AND RESOLUTION FOR COP NO. 5-99-150 

MOTION: 11
/ move that the Commission approve Coastal 

Development Permit No. 5-99-150 pursuant to the staff 
recommendation.'' 

STAFF RECOMMENDATION OF APPROVAL: 

APPROVAL WITH CONDITIONS 

Staff recommends a YES vote. Passage of this motion will result in approval of the 
permit as conditioned and adoption of the following resolution and findings. The 
motion passes only by affirmative vote of a majority of the Commissioners present. 

RESOLUTION TO APPROVE PERMIT NO. 5-99-150: 

The Commission hereby APPROVES coastal development permit No. 5-99-150 for 
the proposed development, which is located between the sea and the first public 
road, and adopts the findings set forth below on grounds that the development as 
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and 
will not prejudice the ability of the local government having jurisdiction over the area 
to prepare a Local Coastal Program conforming to the provisions of Chapter 3. 
Approval of the permit complies with the California Environmental Quality Act 
because either 1) feasible mitigation measures and/or alternatives have been 
incorporated to substantially lessen any significant adverse effects of the 
development on the environment, or 2) there are no further feasible mitigation 
measures or alternatives that would substantially lessen any significant adverse 
impacts of the development on the environment. 

B. MOTION AND RESOLUTION FOR COP NO. 5-99-382 

MOTION: 111 move that the Commission approve Coastal 
Development Permit No. 5-99-382 pursuant to the staff 
recommendation." 
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STAFF RECOMMENDATION OF APPROVAL: 

APPROVAL WITH CONDITIONS 

Staff recommends a YES vote. Passage of this motion will result in approval of the 
permit as conditioned and adoption of the following resolution and findings. The 
motion passes only by affirmative vote of a majority of the Commissioners present. 

RESOLUTION TO APPROVE PERMIT NO. 5-99-382: 

• 

The Commission hereby APPROVES coastal development permit No. 5-99-382 for 
the proposed development, which is located between the sea and the first public 
road, and adopts the findings set forth below on grounds that the development as 
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and 
will not prejudice the ability of the local government having jurisdiction over the area 
to prepare a Local Coastal Program conforming to the provisions of Chapter 3. 
Approval of the permit complies with the California Environmental Quality Act 
because either 1) feasible mitigation measures and/or alternatives have been 
incorporated to substantially lessen any significant adverse effects of the 
development on the environment, or 2) there are no further feasible mitigation 
measures or alternatives that would substantially lessen any significant adverse 
impacts of the development on the environment. • 

II. STANDARD CONDITIONS APPLICABLE TO BOTH COASTAL 
DEVELOPMENT PERMITS 5-99-150 AND 5-99-382: 

1. Notice of Receipt and Acknowledgment. The permit is not valid and 
development shall not commence until a copy of the permit, signed by the 
permittee or authorized agent, acknowledging receipt of the permit and 
acceptance of the terms and conditions, is returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two 
years from the date this permit is reported to the Commission. 
Development shall be pursued in a diligent manner and completed in a 
reasonable period of time. Application for extension of the permit must be 
made prior to the expiration date. 

3. Compliance. All development must occur in strict compliance with the 
proposal as set forth in the application for permit, subject to any special 
conditions set forth below. Any deviation from the approved plans must be 
reviewed and approved by the staff and may require Commission approval. 

• 
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Interpretation. Any questions of intent or interpretation of any condition will 
be resolved by the Executive Director or the Commission. 

5. Inspections. The Commission staff shall be allowed to inspect the site and 
the project during its development, subject to 24-hour advance notice. 

6. Assignment. The permit may be assigned to any qualified person, provided 
assignee files with the Commission an affidavit accepting all terms and 
conditions of the permit. 

7. Terms and Conditions Run with the Land. These terms and conditions shall 
be perpetual, and it is the intention of the Commission and the permittee to 
bind all future owners and possessors of the subject property to the terms 
and conditions. 

Ill. SPECIAL CONDITIONS APPLICABLE TO BOTH COASTAL 
DEVELOPMENT PERMITS 5-99-150 AND 5-99-382 

1. FUTURE IMPROVEMENTS 

The subject permit is only for the development described in Coastal Development 
Permit Nos. 5-99-150 and 5-99-382. Any future structures or improvements to the 
property will require a Coastal Development Permit from the Coastal Commission. 

2. ASSUMPTION OF RISK, WAIVER OF LIABILITY AND INDEMNITY 
AGREEMENT 

A. By acceptance of this permit, the applicant, on behalf of ( 1) itself; (2) its 
successors and assigns, and {3) any other holder of the possessory interest 
in the development authorized by this permit, acknowledges and agrees {i) 
that the site may be subject to hazards from waves, storm waves, flooding 
and erosion; {ii) to assume the risks to the applicant and the property that is 
the subject of this permit of injury and damage from such hazards in 
connection with this permitted development; (iii) to unconditionally waive any 
claim of damage or liability against the Commission, its officers, agents, and 
employees for injury or damage from such hazards; {iv) to indemnify and hold 
harmless the Commission, its officers, agents, and employees with respect to 
the Commission's approval of the project against any and all liability, claims, 
demands, damages, costs (including costs and fees incurred in defense of 
such claims), expenses, and amounts paid in settlement arising from any 
injury or damage due to such hazards, and (v) to agree to include a provision 
in any subsequent sublease or assignment of the development authorized by 
this permit requiring the sublessee or assignee to submit a written agreement 
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to the Commission, for the review and approval of the Executive Director, 
incorporating all of the foregoing restrictions identified in (i} through {iv). 

B. The applicant shall conform to the lease agreement No. PRC 5542.9 between 
the applicant and the State of California acting through the State Lands 
Commission, which has been found to incorporate all of the above terms of 
subsection A of this condition. 

3. CONSTRUCTION RESPONSIBILITIES AND DEBRIS REMOVAL 

The permittee shall comply with the following construction-related 
requirements: 

{a) No construction materials, debris, or waste shall be placed or stored 
where it may be subject to wave erosion and dispersion; 

(b} Any and all debris resulting from construction activities shall be 
removed from the beach, pier, bulkhead and dock area on a daily 
basis; 

(c) No machinery shall be allowed at any time on the beach or intertidal 
zone; 

(d) Disturbance to the harbor bottom and intertidal areas shall be 
minimized; 

(e) Sand from the beach, cobbles, or shoreline rocks shall not be used for 
construction material; 

{f) Staging and storage of construction machinery and storage of debris 
shall not take place on the beach; 

(g) Any accidental spills of construction equipment fluids shall be 
immediately contained on-site and disposed of in an environmentally 
safe manner as soon as possible; 

(h) Any construction materials, oils or liquid chemicals or other waste shall 
not be stored where it is subject to wave erosion and dispersion into 
the harbor waters 

• 
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REGIONAL WATER QUALITY CONTROL BOARD REVIEW 

Prior to the issuance of the coastal development permit the applicant shall submit for 
the review and approval of the Executive Director, written evidence from the 
Regional Water Quality Control Board, Santa Ana Region (RWQCB) demonstrating 
that the RWQCB has reviewed and approved the proposed project, or a 
determination that no review by the RWQCB is necessary for the proposed project. 
If the RWQCB requires any substantial changes to the project, as approved by the 
Commission, the changes shall be submitted to the Executive Director for a 
determination as to whether the changes require an amendment to this permit. Any 
changes that require an amendment shall not occur without an amendment to this 
permit. 

5. DEPARTMENT OF FISH AND GAME REVIEW 

Prior to the issuance of the coastal development permit the applicant shall submit for 
the review and approval of the Executive Director, written evidence from the 
California Department of Fish and Game (CDFG) demonstrating that the CDFG has 
reviewed and approved the proposed project, or a determination that no review by 
the CDFG is necessary for the proposed project. If the CDFG requires any 
substantial changes to the project, as approved by the Commission, the changes 
shall be submitted to the Executive Director for a determination as to whether the 
changes require an amendment to this permit. Any changes that require an 
amendment shall not occur without an amendment to this permit. 

6. FUTURE MAINTENANCE 

The applicant shall maintain the polyethylene wrapping around the creosote and 
ACZA treated wood pilings installed at the subject site. Maintenance shall be 
conducted on a regular basis to ensure the following requirements are met at all 
times: 

a. Measures shall be taken to prevent creosote from dripping over the top of 
plastic wrapping into State Waters. These measures may include wrapping 
pilings to the top or installing collars to prevent dripping. 

b. The polyethylene wrapping shall remain sealed at all joints to prevent 
leakage. 

c. The polyethylene material is expected to maintain its integrity for at least ten 
years, however, wrappings that develop holes or leaks before that time shall 
be repaired or replaced in a timely manner . 
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Any replacements, changes or improvements that require an amendment shall not • 
occur without an amendment to this permit. 

7. CONDITION COMPLIANCE 

A. WITHIN 90 DAYS OF COMMISSION ACTION ON THIS COP APPLICATION, 
or within such additional time as the Executive Director may grant for good 
cause, the applicant shall satisfy all requirements specified in the conditions 
hereto that the applicant is required to satisfy prior to issuance of this permit. 
Failure to comply with this requirement may result in the institution of 
enforcement action under the provisions of Chapter 9 of the Coastal Act. 

IV. Findings and Declarations: 

The Commission hereby finds and declares as follows: 

A. Project Descriptions 

The subject site is located in San Clemente, California (Exhibit 1). The pier is 
approximately 1,300 feet in length and is a 24,000 square foot structure that 
includes a restaurant and bar, public restrooms, a. bait and snack shop, and a 
marine safety tower (Exhibit 2). The proposed project for application number 5-99- • 
150 includes the after-the-fact replacement of 9 pier pilings, 32 cross-braces, and 
approximately 880 sq. ft. of pier decking with preservative treated wood 
materials on existing wooden municipal pier (Exhibit 2). The proposed project 
for application number 5-99-382 includes the after-the-fact replacement of 
approximately 8,800 square feet of decking and stringers with preservative 
treated wood materials under and around the restaurant area of the pier (Exhibit 
3). 

B. Site History 

The San Clemente Pier has an extensive permit history. The permits can be broken 
down into two categories: building and deck expansions and other permit actions, 
primarily pier repair. 

1. Building and Deck Expansions: 

This category of development includes permits 5-92-012, 5-92-012A, 5-97-086 and 
5-97-087. Coastal development permits 5-97-086 and 5-97-087 were for the 
development approved in CDP 5-92-012 and 5-92-012-A. All of these permits have 
since expired. 

• 
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Coastal Development Permit 5-97-086 was approved in June 1997 and issued on 
December 10, 1998 and subsequently expired. Development in this permit on the 
south building of the pier included a 7 40 square foot food service building with no 
interior seating and 7 44 square feet of new deck with tables and 70 seats. 
Development on the north building of the pier included a 360 square foot beach 
recreation-retail rental shop, 360 square foot gift shop and 352 square feet of new 
deck with tables and 30 seats (see Exhibits 7 and 8). Seven pilings were required 
for proposed development on the south building. Finally, the existing 800 square 
foot concession building landward of the pier in the railroad right-of-way was 
proposed to be vacated by the City. 

This permit was approved with three special conditions. Special condition 1 
required the applicant to provide 27 parking spaces. Special condition 2 stated that 
a permit would be required for the re-striping of the Pier Bowl Municipal Parking Lot. 
Special Condition 3 stated that the 740 square foot food service building did not 
include interior seating. 

Coastal Development Permit 5-97-087 was approved in May 1997 and issued on 
July 1, 1997 and subsequently expired. Development in this permit included a 570 
square foot oyster bar on the south building and a 765 square foot fish market on 
the north building (see Exhibits 7 and 8). The oyster bar would displace 135 square 
feet of existing unenclosed deck with seating for 16 and the fish market would 
displace deck seating for 36. This permit was approved with two special conditions. 
Special condition 1 was for a seating plan for the oyster bar. Special condition 2 
was for State Lands Commission review. 

Coastal Development Permit 5-92-012 was approved by the Commission in 1992 
and subsequently expired. This permit included all the development which was later 
divided into permits 5-97-086 and 5-97-087. Development in this permit included 
the expansion and relocation of the base of the pier beach concession from the 
Santa Fe Railroad right-of-way to City property, construction of an oyster bar, fish 
market, gift shop, beach rental shop and new deck and seating. The improvements 
would have added an 800 square foot fish market, 720 square foot food service, and 
744 square feet of new deck to the south building. The improvements would have 
added a 360 square foot beach rental shop, 360 square foot gift shop, 396 square 
foot deck expansion for the oyster bar, and a 352 square foot deck and seating area 
to the north building. 

CDP 5-92-012 was approved with special conditions regarding public 
access/parking, public use signs and State Lands Commission approval. The 
parking special condition required that 22 parking spaces be provided . 



10 
5-99-150 and 5-99-382 

San Clemente Pier 

Coastal Development Permit 5-92-012A was approved by the Commission and • 
allowed the City to obtain parking space credit for 4 of 8 newly constructed parking 
spaces in the North Alameda lot (5-92-470) and 9 parking spaces in the Marine 
Safety Headquarters. This permit has also expired. 

Coastal Development Permit 5-90-1120 was issued in May 1991, for the addition of 
1,710 square feet of exterior deck area and interior storage/refrigeration area to an 
existing 7,951 square foot restaurant on the Municipal Pier. The additional deck 
area added seating for 56 persons. 

Coastal Development Permit 5-90-1120-A1 was for the addition of 4,656 square feet 
of space to the north and south buildings and 2,186 square feet of exterior deck 
area to restaurant on the Municipal Pier. The additional building and deck area 
added seating for 44 persons. The COP was issued in February 2000 following the 
applieant's compliance with all of the special condition requirements. 

2. Other Permit Actions 

The Commission has approved a number of miscellaneous permits for the San 
Clemente Municipal Pier. These are: 

Coastal Development Permit 5-82-205 -- for the remodel and conversion of an • 
existing private boat club to a restaurant facility with 305 seats. The remodel 
included the construction of two exterior decks around the existing structures. This 
COP was activated. 

Coastal Development Permit 5-82-773- for the removal and replacement of 15 pier 
pilings and a portion of the pier decking because of dry rot. This COP was 
activated. 

Coastal Development Permit 5-83-249 - for the reconstruction of 400 feet of the 
pier which had been damaged during the 1983 winter storms. This COP was 
activated. 

Coastal Development Permit 5-83-739- for Phase II of pier reconstruction for 
rebuilding 256 feet of the pier. 

Coastal Development Permit 5-84-534 - Phase Ill of pier reconstruction for 
reconstruction of 420 feet of pier and reconstruction of several fishing bays. This 
permit was activated. 

Coastal Development Permit 5-86-793 - for a 40% increase in seating from 305 to 
419 and the replacement of 680 square feet of storage/refrigeration/food preparation • 
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area, windscreens and pilings. This permit was conditioned to provide 28 parking 
spaces. This permit expired. 

C. Public Access 

Sections 30210, 30211, and 30252 of the Coastal Act apply to public access and 
recreational opportunities. 

Section 3021 0 of the Coastal Act states: 

In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people consistent with 
public safety needs and the need to protect public rights, rights of private 
properly owners, and natural resource areas from overuse. 

Section 30211 of the Coastal Act states: 

Development shall not interfere with the public's right of access to the sea 
where acquired through use or legislative authorization, including, but not 
limited to, the use of dry sand and rocky coastal beaches to the first line of 
terrestrial vegetation. 

The policies of the certified LUP are also useful in providing guidance for review of 
projects in the coastal zone. There are also policies in the certified LUP concerning 
the Pier and public access. Policy X. 7 of Chapter 3 of the City's certified LUP 
states: 

Existing recreation and visitor-serving uses, including public parking facilities, in 
the Pier Bowl and North Beach areas shall be protected. . . . In no case, 
however, shall off-site parking displace existing visitor-serving and beach 
recreational parking on Avenida Victoria or in the Pier Bowl area. 

The Fisherman's Restaurant and San Clemente Pier are unique and an attraction to 
residents and visitors within a 50 mile stretch of coast. The Pier Bowl Municipal 
Parking Lot provides parking for the popular Pier Bowl beach, the San Clemente 
Pier, the restaurant on the pier, and the retail stores and restaurants in the Pier 
Bowl. The Commission notes that though there are other beaches for beachgoers to 
use, the demand for the use of those beaches is growing rapidly as Orange County 
and the neighboring counties rapidly urbanize. The demand for beach use is 
increasing, but the beaches are limited resources. The Coastal Act requires that 
development not interfere with the public's right of access to the sea by providing 
adequate parking to serve that development. 



12 
5-99-150 and 5-99-382 

San Clemente Pier 

The proposed projects are regular repair and maintenance activities at the Municipal 
Pier. For both projects 5-99-150 and 5-99-382, the applicant proposes to perform 
the proposed work in a manner that will allow the public access to the pier during 
construction. The project will take place during the winter season when there are 
fewer visitors to the pier, which will further reduce any adverse impacts to access. 
At all times during construction on projects 5-99-150 and 5-99-382, the ramp to the 
pier and the pier itself will remain open to the public. No more than half of the width 
of the ramp or pier will be blocked at any given point during the projects. 

The proposed projects will not increase the size of the pier or the intensity of use 
that would require additional parking for the facility. In addition, the proposed 
projects will not block access to beach parking or the pier itself. Therefore, the 
Commission finds that the proposed projects 5-99-150 and 5-99-382 are consistent 
with the public access policies of Coastal Act and the City's certified Land Use Plan. 

D. Visitor Serving/Recreation 

Section 30213 of the Coastal Act states in part: 

Lower cost visitor and recreational facilities shall be protected, encouraged, 
and, where feasible, provided. Developments providing public recreational 
opportunities are preferred. 

Policies in the certified LUP concern the San Clemente Pier. 

Policy Xl.4 of the certified LUP states: 

Protect the City's recreational resources including the recreational facilities, 
parks, surfing areas, and community events identified in section 207 of this 
plan. 

The importance of the Pier is mentioned on page 2-28 of the certified LUP, which 
states: 

The pier offers fishing and scenic walks, as well as a small concession and bait­
and-tackle shop at the end and the Fisherman's restaurant, bar, and beach 
concessions stand at the base. The Pier Bowl area is also known for its special 
community events-such as the Fourth of July fireworks show, the Chowder 
Cook-Off, and the Ocean Festival. Due to the diversity of attractions in the Pier 
Bowl, the Municipal Pier access receives the highest use of any access in the 
city. 

• 
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The California Coastal Conservancy publishes a document entitled "California's 
Public Piers," which provides locations and descriptions of public piers in California. 
Among the piers listed in this document is the San Clemente Municipal Pier. The 
Coastal Conservancy notes that the services which piers provide include: views of 
the off-shore coast and fishing without a license. Public piers tend to become 
visitor serving attractions as in the case of the Santa Monica Pier, the Huntington 
Beach Pier, the Newport Beach Pier and the San Clemente Municipal Pier. 

There is no admittance fee to piers. People can walk on the piers if they don't like 
walking on sand. People can spend the day sitting on the pier watching people or 
nature. Piers are an excellent viewing platform from which to view the beach and 
coastline. 

In short, the San Clemente pier is a low-cost, visitor-serving facility which provides 
public fishing opportunities, fresh ocean air, an opportunity to walk and look out at 
the ocean and to get a panoramic view of the coastline. Any development on a 
public pier is therefore subject to scrutiny as to whether the development would 
affect the public's recreational interest. In this case, the improvements are routine 
repair and maintenance of the Municipal Pier that do not adversely impact public 
access or recreation. The repair and maintenance activities help maintain the 
function of the pier for its intended use as a visitor-serving facility. The pier will 
remain open and available to visitors during construction as discussed in the 
preceding section on page 11. Therefore, the Commission finds that the proposed 
development is consistent with the provisions of Section 30213 of the Coastal Act. 

Due to the Pier's location over the beach and ocean, the majority of the repair and 
maintenance work proposed for both projects will take place on State owned lands. 
The applicant has obtained permission from the State Lands Commission for the 
development proposed in application numbers 5-99-150 and 5-99-382. The letters 
from the State Lands Commission state that the proposed projects are in 
conformance with the requirements of lease agreement number PRC 5542.9 
(Exhibit 4). Section 4(c), in the "General Provisions" section, of the subject lease 
states that the City of San Clemente as leasee shall maintain the pier and property 
in good order and safe condition. 

The proposed projects 5-99-150 and 5-99-382 are located over a sandy beach in an 
area that is subject to hazards from wave run-up, scour, and erosion. Lease 
agreement number PRC 5542.9 includes assumption-of-risk language that was 
approved by the Commission prior to the issuance of Coastal Development Permit 
No. 5-90-1120-A 1. The assumption-of-risk language in the approved lease 
agreement includes a waiver of liability by the applicant and the landowner to 
indemnify the Commission for any damage to life and property which may occur as 
a result of the permitted development. The waiver of liability also shows that the 
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applicant and the landowner are aware of and appreciate the nature of the hazards • 
which exists on the site and which may adversely affect the stability and safety of 
the proposed development. Special Condition No. 2 reiterates the requirement that 
the applicant conform to all requirements of lease agreement number PRC 5542.9, 
which contains assumption-of-risk language acceptable to the Commission. In 
addition, Special Condition No. 1 states that any future improvements to the 
property will require a Coastal Development Permit from the Coastal Commission. 
The Commission finds that the proposed projects 5-99-150 and 5-99-382, only as 
conditioned, are consistent with Sections 30253 of the Coastal Act. 

E. Water Quality 

Section 30230 of the Coastal Act states: 

Marine resources shall be maintained, enhanced, and where feasible, restored. 
Special protection shall be given to areas and species of special biological or 
economic significance. Uses of the marine environment shall be carried out in 
a manner that will sustain the biological productivity of coastal waters and that 
will maintain healthy populations of all species of marine organisms adequate 
for long-tenn commercial, recreational, scientific, and educational putposes. 

Section 30231 of the Coastal Act states: 

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, 
where feasible, restored through, among other means, minimizing adverse 
effects of waste water discharges and entrainment, controlling runoff, preventing 
depletion of ground water supplies and substantial interference with surface 
water flow, encouraging waste water reclamation, maintaining natural vegetation 
buffer areas that protect riparian habitats, and minimizing alteration of natural 
streams. 

Section 30232 of the Coastal Act states: 

Protection against the spillage of crude oil, gas, petroleum products, or 
hazardous substances shall be provided in relation to any development or 
transportation of such materials. Effective containment and cleanup facilities 
and procedures shall be provided for accidental spills that do occur. 

The applicant proposes, after-the-fact, to use Ammoniacal Copper Zinc Arsenate 
{ACZA) and Creosote treated wood pilings wrapped with polyethylene covers, and 
ACZA treated wood decking, stringers, and cross-braces for the projects. On 

• 
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December 23, 1999, the applicant requested Regional Water Quality Control Board, 
Santa Ana Region (RWQCB) review of both proposed projects (5-99-150 and 5-99-
382) and the materials to be used in the proposed projects. To date, no response 
has been received from the RWQCB. 

On May 9, 2000, Staff contacted the California Department of Fish and Game 
{CDFG) to request information on the requirements for use of these materials for the 
proposed projects. According to the CDFG the use of any petroleum, acid, coal or 
oil tar, lampblack, aniline, asphalt, bitlumen, or residuary product of petroleum, or 
carbonaceous materials or substance is normally prohibited on pier pilings in state 
waters. Creosote is included in this category. However, there are exceptions such 
as creosote pilings that are "wrapped" with plastics are acceptable if the wrapping 
extends past the splash zone to ensure that creosote will not leach into the water. 
Also, the CDFG will accept use of plastic wrapped creosote treated wood products 
for repair of existing projects that were constructed using wood products. The 
repair of the pier falls into this category of development. 

The proposed projects consist of repair and maintenance of wood pilings, cross­
braces, stringers, and decking on an existing wooden pier. In order to address the 
concerns raised by the use of creosote and ACZA treated wood pilings for the 
proposed projects, and to comply with the CDFG regulations relating to the use of 
these materials, the Commission is imposing Special Condition 5 that requires 
CDFG review of the project, and Special Condition 6, which requires maintenance of 
the polyethylene wrapping that encases the proposed treated wood pilings. 

The development is located on the water and adjacent to the beach and there is 
always the possibility that material from demolition or construction may end up in the 
harbor waters. In order to prevent adverse impacts to marine waters from 
construction and demolition, the Commission is imposing Special Condition 3 
provides for the safe storage of construction materials and the disposal of demolition 
end-products. In order to ensure compliance with regulatory requirements, the 
Commission is imposing Special Condition 4 requires written evidence from the 
RWQCB demonstrating that the RWQCB has reviewed and approved the proposed 
projects, or a determination that no review by the RWQCB is necessary for the 
proposed projects. Due to the after-the-fact nature of the proposed projects, Special 
Condition 7 requires that condition compliance be completed within 90 days of the 
Commission's action on these projects. 

Only as conditioned for provision of RWQCB and CDFG approval, storage of 
construction materials and equipment, removal of demolition and construction 
debris, maintenance of the polyethylene wrapping of the treated wood pilings, and 
the completion of condition compliance within 90 days of Commission action does 
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the Commission find that the proposed projects 5-99-150 and 5-99-382 are 
consistent with Sections 30230, 30231, and 30232 of the Coastal Act. 

F. Unpermitted Development 

Without benefit of a coastal development permit, the applicant has initiated 
construction of the proposed projects 5-99-150 and 5-99-382. Once aware that the 
development was underway, Coastal Commission staff informed City staff that the 
work required Commission approval. The applicant was then directed to complete 
their submittal of the coastal development permit application for Commission review. 
The applications were deemed complete on April 13, 2000. 

Consideration of the permit application by the Commission has been based solely 
on the consistency of the proposed development with the policies of Chapter 3 of 
the Coastal Act. The certified San Clemente Land Use Plan was used as guidance 
by the Commission in reaching its decision. 

Commission action on this permit does not constitute a waiver of any legal action 
with regard to the alleged unpermitted development, nor does it constitute 
admission as to the legality of any development undertaken on the subject site 
without a coastal development permit. 

G. Local Coastal Program 

Section 30604(a) of the Coastal Act provides that the Commission shall issue a 
coastal permit only if the projects will not prejudice the ability of the local 
government having jurisdiction to prepare a Local Coastal Program which conforms 
with Chapter 3 policies of the Coastal Act. 

The Commission certified the Land Use Plan for the City of San Clemente on May 
11, 1988, and certified an amendment approved in October 1995. On April 10, 1998 
the Commission certified with suggested modifications the IP portion of the Local 
Coastal Program. The suggested modifications were not accepted by the City within 
the 6 month time period and therefore the Commission's approval of the IP has 
expired. As conditioned, proposed projects 5-99-150 and 5-99-382 are consistent 
with the policies contained in the certified Land Use Plan regarding public access 
and recreation. Therefore, approval of the proposed developments will not 
prejudice the City's ability to prepare a Local Coastal Program for San Clemente 
that is consistent with the Chapter 3 policies of the Coastal Act as required by 
Section 30604(a). 

• 

• 

• 
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• H. Consistency with the California Environmental Quality Act (CEQA). 

• 

• 

Section 13096 of Title 14 of the California Code of Regulations requires Commission 
approval of Coastal Development Permits to be supported by a finding showing the 
permit, as conditioned by any conditions of approval, to be consistent with any 
applicable requirements of the California Environmental Quality Act (CEQA). 
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are feasible alternatives or feasible mitigation measures available 
which would substantially lessen any significant adverse effect which the activity 
may have on the environment. 

The proposed projects 5-99-150 and 5-99-382 have been conditioned in order to be 
found consistent with the access, recreation, and water quality policies of the 
Coastal Act. As conditioned, there are no feasible alternatives or feasible mitigation 
measures available, beyond those required, which would substantially lessen any 
significant adverse effect that the activities may have on the environment. 
Therefore, the Commission finds that proposed projects 5-99-150 and 5-99-382, as 
conditioned to mitigate the identified effects, are the least environmentally damaging 
feasible alternatives and can be found consistent with the requirements of the 
Coastal Act to conform to CEQA. 

G:\Staff Reports\June 2000\5-99-150&382(SC Pier).doc 
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RECORDED AT THE REQUEST OF 
AND WHEN RECORDED MAIL TO: 
STATE OF CALIFORNIA 
California State Lands Commission 
Attn: Title Unit 
100 Howe Avenue, Suite 1 00-South 
Sacramento, CA 95825-8202 

STATE OF CALIFORNIA 
OFFICIAL BUSINESS 
Document entitled to free recordation 
pursuant to Government Code Section 27383 

A.P.N. 058-240-lS 
County: Oranae 

SPACE ABOVE THIS LINE FOR RECORDER'S USE 

WP 5542.9 

LEASE PRC 5542.9 

This Lease consists of this summary and the following attached and incorporated parts: 

Section 1 Basic Provisions 

Section2 Special Provisions Amending or Supplementing Section 1 or 4 

Section 3 Description of Lease Premises 

Section4 General Provisions 

SECTION I 

BASIC PROVISIONS 

THE STATE OF CALIFORNIA, hereinafter referred to as Lessor acting by and through the 
CALIFORNIA STATE LANDS COMMISSION (1 00 Howe Avenue, Suite 1 00-South, Sacramento, 
California 95825-8202), pursuant to Division 6 of the Public Resources Code and Title 2, Division 3 of 
the California Code of Regulations, and for consideration specified in this Lease, does hereby lease, 
demise and let to: 

CITY OF SAN CLEMENTE 

hereinafter referred to as Lessee: 

WHOSE MAILING ADDRESS IS: 100 A venida Presidio 
San Clemente, California 92672 

5-99-150/5-99-382 Exhibit 4 Page 1 of 7 



those certain lands described in Section 3 subject to the reservations, tenns,. covenants and conditions of 
this Lease. 

LEASE TYPE: General Lease - Public Agency Usc 

LAND TYPE: Tide and Submerged 

LOCATION: · Pacific Ocean, San Clemente, Orange County 

LAND USE OR PURPOSE: Operation and maintenance of a public fishing pier and appurtenances 
·thereto, including restrooms, restaurant, bait and tackle shop, and pier telescopes. 

TERM: 35 years; beginning May 1, 1999; ending April30, 2034, unless sooner terminated as provided 
under this Lease. 

CONSIDERATION: Submission by the City of annual reports of the income and expenses on the lease 
premises. The State has the right to set a monetary rental for any reporting period in which the income 
exceeds the expenses, not to exceed the amount of such excess income. 

Subject to modification by Lessor as specified in Paragraph 2(b) of Section 4 - General Provisions. 

AUTHORIZED IMPROVEMENTS: Fishing pier and appurtenances thereto, including restrooms, 
restaurant, bait and tackle shop and pier telescopes. 

• ~ .. 
x._ EXISTING: 

_TO BE CONSTRUCTED; CONSTRUCTION MUST BEGIN BY: N/A 

ANDBECOMPLETEDBY: N/A 

LIABILITY INSURANCE: Combined single limit coverage of$5,000,000. 

SURETYBONDOROTHERSECURITY: N/A 

SECTIONl 
SPECIAL PROVISIONS 

BEFORE THE EXECUTION OF THIS LEASE, ITS PROVISIONS ARE AMENDED, 
REVISED OR SUPPLEMENTED AS FOLLOWS: 

1. The Lessee hereby agrees that any signs or other types of printed notices, installed to provide 
notification of the public usc and benefit of the pier as set forth herein, shall contain and 

• 

• 

reasonably display. strtement to the effect that the State Lands Commission has contributed the • 
lands underlying th1 p1er. 
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2. 

• 3. 

4. 

5. 

6. 

7. 

• 

• 

Execution of this lease by the parties hereto will terminate existing Lease No. PRC 5542.9 which 
began September 1, 1978 . 
This lease acknowledges the 25-year sublease between the City and the State Department. ofFish 
and Game that began September 1, 1978 and will expire August 31, 2003. Such sublease was for 
purposes of a cost sharing agreement that financed renovation of the pier. 
Lessee shall provide containers on or immediately adjacent to the leased premises to receive trash 
and refuse. Refuse containers shall be located so as to be conveniently used by occupants of 
Lessee's facilities and shall be of sufficient size and number to contain the refuse generated from 
using Lessee's facilities. The containers shall be covered and emptied regularly enough to prevent 
them from overflowing or creating unhealthful, unsightly or unsanitary conditions. The contents 
of the containers shall be disposed of by Lessee or others acting pursuant to Lessee's direction at 
authorized land fills or other garbage reception areas as provided under law applicable at the time 
of collection. 
Lessor and Lessee agree that the existing subleases granted by the City shall remain in full force 
and effect through their normal expiration date and the City is required to submit any renewals of 
these subleases to the State Lands Commission for approval. 
Lessor and Lessee agree that copies of all proposed amendments to existing subleases will be 
provided to Lessor's staff for review prior to approval by the City. 
Lessee acknowledges and agrees: 
a. The site may be subject to hazards from natural geophysical phenomena including, but not 

limited to waves, storm waves, tsunamis, earthquakes, flooding and erosion. 
b. To assume the risks to the Lessee and to the property that is the subject of any Coastal 

Development Permit (COP) issued for development on the leased property, of injury and 
damage from such hazards in connection with the permitted development and use. 

c. To unconditionally waive any claim or damage or liability against the State of California, 
its agencies, officers, agents, and employees for injury or damage from such hazards. 

d. To indemnify, hold harmless and, at the option of Lessor, defend the State of California, 
its agencies, officers, agents, and employees, against and for any and all liability, claims, 
demands, damages, injuries or costs of any kind and from any cause (including costs and 
fees incurred in defense of such claims), expenses, and amounts paid in settlement arising 
from any alleged or actual injury, damage or claim due to site hazards or connected in any 
way with respect to the approval of any COP or issuance of this lease, any new lease, 
renewal, amendment, or assignment by Lessor . 

5-99-150/5-99-382 Exhibit 4 Page 3 of 7 
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SECTION :t 

LAND DESCRIPTION 
PRCSS42.9 • 

A parcel of tide and submerged land lying in the Pacific Ocean westerly of the City of San 
Clemente, Orange County, California, said parcel lying immediately beneath the San Clemente 
Municipal Pier and described as follows: 

COMMENCING at the most southerly comer of Lot 1, Block 12, Tract 785, as filed for 
record in Book 23, Pages 36 and 37, Records of Orange County, California, said point also being 
on the easterly right-of-way line of Avenida Victoria; thence N 33° 28' 55" W, 63.92 feet; thence 
S S6° 31' OS" W, 30.00 feet to a point in the centerline of Lot 20, Block A, Tract 179, as filed for 
record in Book 23, Pages 19 through 25~ Records of Orange County, California, and known as 
Averuda Victoria; thence S 33° 28' 55" E along the centerline of Avenida Victoria 122.97 feet; 

. thence leaving said centerline S S6° 31' OS" W, 204.68 feet to the TRUE POINT OF BEGINNING; 
• thence N 33° 28' 55" W, S7.00 feet; thence S S6° 31' OS" W, 87.00 feet; thence S 33° 28' SS" E, 

4S.OO feet; thence S 56° 31' 05" W, 696.00 feet; thence N 33° 28' SS"W, 12.00 feet; thence 
S 56° 31' 05" W, 3S.OO feet; thence S 33° 28' 55" E, 12.00 feet; thence S 56° 31' OS" W, 56.00 feet; 
thence N 33° 28' 55" W, 12.00 feet thence S 56° 31' OS" W, 26.00 feet; thence S 33° 28' 55" E, 12.00 
feet; thence S S6° 31' OS" W, 214.00 feet; thence N 33° 28' 55" W, 12.00 feet; thence 
S 56° 31' OS" W, 26.00 feet; thence S 33° 28' 55" E, 12.00 feet; thence S 56° 31' OS" W, 55.50 feet; 
thence N 33° 28' 55" W, 21.00 feet; thence S 56° 31' OS" W, 63.00 feet; thence S 33° 28' SS" E, 
66.00 feet; thence N 56° 31' 05" E, 63.00 feet; thence N 33° 28' 55" W, 21.00 feet; thence 
N 56° 31' OS" E, 377.50 feet; thence S 33° 28' 55" E, 12.00 feet; thence N 56° 31' OS" E, 35.00 feet; • 
thence N 33° 28' 55" W, 12.00 feet; thence N 56° 31' OS" E, 459.00 feet; thence S 33° 28' 55" E, 
12.00 feet; thence N 56° 31' 05" E, 20.00 feet; thence N 33° 28' 55" W, 12.00 feet; thence 
N 56° 31' OS" E, 217.00 feet; thence S 33° 28' 55" E, 45.00 feet; thence N 56° 31' 05" E, 87.00 feet; 
thence N 33° 28' 55" W, 30.92 feet; thence N 56° 31' 05" E, 22.17 feet; thence N 33° 28' 55" W, 
14.08 feet; thence S 56° 31' OS" W, 22.17 feet; thence N 33° 28' SS" W,12.00 feet to the point of 
beginning. 

TOGEniER WJTii a use area extending 15 feet from the extremities of said pier. 

EXCEPTING TIIEREFROM any portion lying landward of the ordinary high water mark of the 
Pacific Ocean. 

END DESCRIPTION 
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SECTION 4 

GENERAL PROVISIONS 

GENERAL . 
These provisions are applicable to all leases, permits, rights­
of-way, easements, or licenses or otber interests in real 
property conveyed by the State Lands Commission. 

2. CONSIDERA 110N 
(a) Catecortes 

(1) ReDtal 
Lessee shall pay the IJJDUal rental as stated in this 

Lease to Lessor without deduction. delay or offset, on or 
before the beginning date of this Lease and on or before 
each IIDDiversary of its beginniD.B date during each year 
of the Lease term. · 

(2) Non-Monetary CoasideratioD 
If the consideration to Lessor for this Lease is lbe 

public use, benefit, health or safety. Lessor shall have 
the right to review su~ consideration Ill any time and set 
a monewy rental if the State Lands Co~on. at its 
sole discretion. determines that sucb action is in the best 
interest of the State. 

(b) Moclllic:atioD 
Lessor may modify the method. amoum or rare of 

consideration effective on eaeh fiftb anniversary of lbe 
beginning date of this Lease. Should Lessor fail to ucrcise 
such right effective on any fifth anniversary it may do 10 

effective on any one (1) of the next four (4) anniversaries 
following such fifth IDDiversary, without prejudice to ita right 
to effect such modification on the next or any succeediq fifth 
anniversary. No such modification shall become effective 
unless Lessee is given at least thirty (30) days notice prior to 
lbe effective date. 

(c) Penalty and laterest 
Aisy iDSta11mems of rental accruing under this Lease DOt 

paid when due shall be subjeet to a penalty and shall bear 
interest as specified in Public Resources Code Section 6224 
and the Lessor's then existina administrative regulations 
JOVemiDg penalty and interesL 

3. BOUNDARIES 
This Lease is not intended to establish the State's boundaries 
and is made without prejudice to either party regardiq any 
boundary claims wbicb may be asserted presently or in the 
falure. 

4. LANDUSE 
(a) GeaenJ 

Lesaee .shall use the Lease Premises only for the purpose 
or purposes stated in this Lease and only for the operation and 
maintenance of the improvements apressly authorized in this 
Lease. Lessee shall commence use of the Lease Premises 
within DiDel:y (90) days of the beginning date of this Lease or 
within DiDety (90) days of the date set for constrUCtion to 
commence as set forth in this Lease, whichever is later. 
Lessee shall notify Lessor within ten (10) days after 
~sal&ai9na&atborized improvemen£Uibit 4 

within sixty (60) days after completing them. Lessee's 
discontinuance of such use for a period of ninety (90) days 
shall be conclusively presumed to be an abandonment: 

(b) Continuous V. 
Lessee's usc of tbe Lease Premises shall be continuous 

from commencement of the Lease until its expiration. 

(c) Repairs ud Maintenance 
Lessee shall, at its own expense, keep and maintain the 

Lease Premises and all improvements in good order and repair 
and in we condition. Lessor pa11 have no obligation for 
such repair and mainteDIIICC. 

{d) Additioos, Alterations ud R.eDIO'flll 
(1) Additions.- No improvements W1er 1baD those 
expressly authorized in this Lease shall be constrUCted by 
the Lessee on the Lease Premises witbout the prior 
written CODSeDt of Lessor. 

(2) Alteration or Removal - Except as provided under 
tbis Lease, no alteration or removal of improvementS on 
or natural features of the Lease Premises shall be 
underraken without tbe prior written consent of Lessor. 

(e) CoasemltiOD 
Lessee sball practice conservation of water, energy, and 

other natural resources and shall prevent pollution and harm 
to the euvirODment. Lessee shall DOt violate any Jaw or 
regulation whose purpose is to conserve resources or to 
protect the euvirODment. Violatipn of tbis section sball 
constiD.Jte grounds for termination of the Lease. Lessor, by its 
executive officer. shall notify Lessee. when in his or ber 
opinion. Lessee bas violated the provisions of this section and 
Lessee sba1J respond and discontinue the CODduct or remedy 
the condition within 30 days. 

(f) To.da 
Lessee shall not manufaclure or pnenu: hazardous 

wastes on the Lease Premises unless apcciftcally authorized 
under other terms of this Lease. Lessee sball be fully 
responsible for any hazardous wastes, substances or mar.eril1s 
as defmed under federal, state or local law. regulation, or 
ordinance thal are manufactured, geaeratcd, used, placed. 
disposed, stored, or 1l'IDSpOl'tcd on lbe Lease Premises cluriDa 
the Lease term and shall comply with and be bound by all 
applicable provisions of such federal, swe or Jocal Jaw. 
regulation or ordinm:e dealing with JUCh wastes, substaDces 
or materials. Lessee shall notify Lessor and d1e appropriate 

· governmemal emcrgcocy response qency(ies) immediately in 
the event of any release or threatened release of any such 
wastes, substances or materials • 

(B) EJUoymeat 
Subject to the provisions of paragraph 5 (a) (2) below. 

nothing in this Lease shall preclude Lessee from exduclinl 
persons from the Lease Premises when their presence or 
activity constitutes a material intcrferedi!el*lfUiti'a use 



. . 
policy. The coverage provided by the insured (Lessee) shill 
be primuy and non-comribuliDJ. 

(e) The insurance coverqe specified in this Lease sball be 
in effect 11 all times duriDg tbe Lease term IDd subsequently 
unlil all of the Lease Premises have been either accepted IS 

improved, by Lessor, or restored by Lessee IS provided 
elsewbere in Ibis Lease. 

9. SURETY BOND 
(a) Leasee sbaU provide a surelY boad or ocber leCUI'ity 
device acceptable to Lessor. for the specified 11D011J1t. IDil 
aamiD,c the Stale of California IS the assured, to JUII'IPIIC to 
Lessor lhe faitbibl observaDCC and performaace by Lessee of 
all of the terms, covenams and conditions of Ibis Lcue. 

(b) Lessor may require m iDcrease in 1be amouat of 1be 
surety boad or olher ~ device to cover any ldditionalJy 
authorized improvements, alterations or purposes and any 
mocliftcatioa of CODiidemioD. 

(c) The surety boad or other securl1J device sball be 
majntained in full force and effect 11 aD dmes duriDa the 
Lease term IDd subsequeutly undl all of lhe Lease Premises 
bave been either accepred IS improved. by IMsor. or JeSIDred 
by Lessee IS provided elsewhere in tbiJ Lease. 

10. ASSIGNMENT, ENCVMBRANCING OR SUBLETTING 
(a) Lessee sbal1 DOt ei1ber vohmrarily or by opcntion of law, 
111ipl. ll'IDSfer, mortalle, pledp. bypothecate or CIICUIIIber 
this Lease IDd sbal1 not sublet the Lease Premises, iD wbole 
or iD pan. or allow any person otber dum tbe Lessee's 
employees, 11ents, servams IDd invitees to or::c:upy or use all 
or any porcioD of tbe Lease Premises witboul the prior writrea 
CODSCDt of Lessor. which consent sball DOt be UDI'CIIIODibly 
wilbbeld. 

(b) The followiDs sball be deemed to be ID 111ipmea1 or 
UIDSfer witbiD tbc lllCIDiDa of tbiJ Lease: 

(1) If Lessee is a corporadon,any dissolution. merpr, 
consolidation or other reorpDiz:a1ioD of Lessee or lale or 
otber triDifer of a percen~ap of capital stock of Lessee 
which results iD a cbaD&e of comroJiiDa persons, or tbe 
aa1e or otbcr ll'IDSfer of subatamially all tbe asseta of 
Lessee; . 

(l) lfLeasee is a parmership, all'IDifer of any iD1arest 
of aaeneral panaer, a witbdrawal of any paera1 panaer 
ftom tbe parmerahip, or lbe diaoludon of tbe 
parmerahip. 

(c) If Ibis Lcue is for sovereip liDds, it lball be 
appuneaam to adjoiniDg littoral or riparian laDd IDd Lessee 
aball not 11'IDSfer or assign its OWDeflbip iDterest or use npts 
iD such adjoiniDI laDds separately from lbe leasehold rights 
arantecl baeiD without lbe prior written coaseat of Lessor. 
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. 
transfer all or any ponion of the Lease Premises, Lessee lball 
do all of the foUowma: ' 

(1) Give prior .written DDiice to Lessor; 

(2) Provide abe name and complete 
organization and operadoDal S1nlCtUJ'C of the proposed 
assipee, sublessee, secured third party or other 
traferee; IDd lbe nat:UR of the usc of lOCI imerest in tbe 
Lease Premises proposed by the assipee. sublessee, 
aec:ured third party or other transferee. If_. ptoposed 
assipec, sublessee or securecllhird party is a Jenera~ or 
limited pannership, or a joiDl ventUre, provide a capy of 
tbe parrncrship ~or joint venrure qreement, IS 
lpplicable; 

(3) Provide the terms IDd conditions of the proposed 
assipment, sublease, or CDCUIIlbraaiCiD • Giber 
Ullllfer; . 

(4) Provide audited fiaaDcial IWCIDIDII for lbe two 
IDOit recently completed fiscal years of lbe ptopolld 
111ipee, sublessee, aecured party or other ll'IDSfenc; 
IDd provide pro forma fiDancial scatemeDts sbowiDa lbe 
projected income, eJpCDSC and fiaaDcial CODditioll 
resuJtiDa from use of lbe Lease Premilel; IDil 

Leuor wiD evaluate proposed auipea, subleuiea. 
IC'CUI'ed 1bird panies IDd other ll'IDSfetees IDil put 
approval or disapproval acc:ordiD& to ltiDdards of 
commerdal reuoaableaess CODSideriDa lbe foUowiDa 
factors within Jbc context of lbe proposed uae: lbe 
proposed party'a ftnancialstreQIIb and reliabiliry.tbeir 
business experience .. IDII ..,Use, 1beir personal IDil 
busiDess reputation, 1beir manaaerial ·IDd operatioDa1 
lkills, tbeir proposed use aad projected mal, IS wen IS 

other rei.,. fldon. 

(e) Lessor aball bave a reasonable period of lime from 1be 
receipt of all documents IDd Olber informatioD required under 
this provision to IJ'IIIt or deny its approval of lbe proposed 
party. 

(f) Lessee's mortpp or bypolbecation of Ibis Lease. if 
approved by Lessor. lball be subject to terms aDd CCDii1ioDs 
fouDd in a separately drafted ltiDdard form (Apeemeat IDil 
CoDSeDt to EocumbranciDg of~) available from Leaor 
upoonquat. 

(I) Upon the express writrea assumPiioa of all obliplioas 
IDil duties UDder tbis Lease by an assiJ1- ~gild 
Leaor. tbe Lessee may be released from all liability 
this Lease arising after die effective date of assi 
DOt IIIOCiated wid1 Lessee's use, possession or oeaapasion of 
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shall be to the satisfaction of Lessor and shall be completed 
within ninety (90) days after the expiration or sooner 
termination of this Lease or after compliance with parqraph 
Jl(d), whichever is the lesser. 

(d) In removing any or all the improvemems Lessee shall be 
required to obtain any permits or other govemmem.al 
approvals as may then be required by lawful authority. 

(e) Lessor may at any time during the Lease term require 
Lessee to conduct at its own expense and by a comraaor 
approved by Lessor an independcm environmental 1i1e 
assessment or inspection for the presence or suspected 
presence of hazardous wastes, substances or materials as 
defined under federal, state or local law, regulation or 
ordinance manufactured, generated, used, placed, disposed, 
stored or transported ori the Lease Premises during the term 
of the Lease. Lessee shall provide tbe results of lbe 
assessment or inspection to Lessor and the appropriare 
govemmental response ageucy(ies) and shall further be 
responsible for removing or taking other appropriate remedial 
action regarding such wastes, substances or materials in 
accordance with applicable federal, state or local law 
regulation or ordinance. 

13. QVJTCJ..AIM 
Lessee shall, within ninety (90) days of tbe expiration or 
sooner termination of this Lease, execute and deliver to 
Lessor in a form provided by Lessor a good and sufficient 
release of ali rights under this Lease. Sbould Lessee fail or 
refuse to deliver such a release, a written notice by Lessor 
reciting such failure or refusal sball, from dle date of its 
recordation. be cooclusive evidence against Lessee of lbe 
termination of this Lease and all other cl•imants, 

14. HOLDING-OVER 
Any balding-over by Lessee after the expiration of the Lease 
term, with or without the express or implied consent of 
Lessor, shall constitute a tenancy from month to month and 
POt an extension of the Lease term and shall be on the terms, 
covenants, and conditions of this Lease, except that the anauaJ 
renrallben in effect shall be increased by twenty-five percent 
(25$). 

~. ADD~ONALPRO~ONS 
(a) W.ttv 

(1) No term, covenant, or condition of this Lease IDd 
PO default or breach of any such term, covenant or 
condition shall be deemed to have been waived, by 
Lessor's acceptance of a late or noiiCOIIfonllina 
performance or otherwise, unless such a waiver is 
expressly acknowledged by Lessor in writing. 

(2) Any such waiver shall not be deemed to be a wiiver 
of any other term, covenant or condition of any 
other default or breach of any a:rm, covenant or 
condition of this Lease. 
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(b) Time 
Time is of the essence of this Lease and each and all of 
its terms, covenants or conditions in which performance 
is a factor. 

(c) Notice 
All notices required to be given under this Lease shall be 
given in writing, sent by U.S. Mall with postage prepaid. 
to Lessor at the offices of tbe State Lands Co11Ullis$ion 
and the Lessee at the address specified in this l..ase. 
Lessee sbaii give Lessor notice of any chanae.in its name 
or lddress. · 

(d) Conseat 
Where Lessor's consem is required under tJtis J..ease its 
consent for one transaction 6r event shall POt be deemed 
to be a consent to any subsequent occurrence of the same 
or any other transaction or evem. 

(e) Cbaapa 
This Lease may be terminated and its term, COVenants 

and conditions amended. revised or supplemented only 
by mutual written agreemeDt of the parties. 

(t) Succ:es.-. 
The terms, covenants and conditions of this Lease sball 
eXICDd to and be binding upon and inure to the benefit of 
t:be bein, successors, and assigns of t:be respective 

~-
(g) Joint and Several Obliptioa 

If more than one Lessee is a party to this Lease, t:be 
obligations of the Lessees shall be joim and several. 

(h) Captioaa • 
The captions of this Lease are not controUing and sball 
have PO effect upon its con.struction or interpmation. 

(i) Severability < - .. --

If any term, covenant or condition of this J..ease is 
determined by a coun of competent jurisdiction to be 
invalid, it lball be considered deleted IDd sbaU not 
invalidate any of the remainiug terms; covenants and 
conditions. 
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