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PROJECT DESCRIPTION: Seventh Amendment to the Master Coastal Development Permit 
for the Newport Coast Planned Community (NCPC). Proposed 
development includes mass grading, backbone infrastructure for 
future residential and recreational development in Planning 
Areas (PA) 4A, 48, 5, 6, 12C, and offer to dedicate open space 
areas PA 12E (Muddy Canyon) and 12G (Mora Sliver) and 
approval of Vesting Tentative Tract Map 15447. Also proposed is 
1.6 acres Needlegrass restoration in PA 12E to mitigate the loss 
of 0.4 acres of Needlegrass in PA 4A and PA 5; water quality 
enhancement program and drainage facilities also including PA 
28, 2C, 3A, 38, 1 OB, 12A, 128, 138, 14 and 17 and off-site 
grading including within Crystal Cove State Park easement. 
Technical revisions to approved Vesting Tentative Tract Maps to 
reflect the grading adjustments required by the new drainage and 
runoff control plans are also proposed. 

APPELLANTS: Commissioners Pedro Nava and Sara Wan 
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SUMMARY OF STAFF RECOMMENDATION 

At a public hearing on October 12, 1999, the Commission determined that a substantial 
issue existed with respect to the local government's approval of the proposed development 
on the grounds that the approval did not conform to the Newport Coast {formerly Irvine 
Coast) certified Local Coastal Program {LCP). 

At the January 12, 2000 Commission meeting on de novo portion of the appeal, staff 
recommended that the Commission deny the project as it was previously proposed on 
the grounds that it was inconsistent with the environmentally sensitive habitat area 
(ESHA), Erosion, Sediment, and Runoff policies of the certified LCP. The Commission 
postponed the hearing on the de novo application at the request of the applicant. In the 
six months since the postponement, the applicant has made significant revisions to the 
project as discussed below. 

Staff is now recommending that the Commission, after a public hearing, approve the 
proposed project subject to special conditions to require the applicant pay an in
lieu fee to provide sand and beach replacement due to project impacts and to submit 
evidence of fee title conveyance of open space PA 12E and 12G; to require that the 
0.4 acre seasonal wetland mitigation site is constructed prior to the disturbance of the 
existing wetlands, and that the wetlands/riparian mitigation plans and Needlegrass 

• 

grassland mitigation plan are carried out as proposed and approved herein; that the • 
drainage and runoff plan be revised such that no runoff from PA 2C, 5 or 6 are directed 
into Muddy Creek below the existing agricultural pond berm, and that the structural 
stability of the existing agricultural pond berm be certified and the submittal of additional 
slope stability analysis; the submittal of bridge plans showing details of the proposed 
structure and Department of Parks and Recreation approval of the design and location 
as well as review of required fuel modification plans; and to protect water quality by the 
submittal of erosion control plans meeting the requirements of the LCP, revised grading 
plans in conformance with the requirements of the LCP, submittal of a final water 
quality control plan assuring that all necessary BMPs are implemented, and a plan to 
assure the long-term maintenance of the proposed water quality enhancement facilities 
and program and the acceptance of the project's summer nuisance flow by the local 
sewer agency for the life of the project. 

A. SUBSTANTIVE FILE DOCUMENTS: 

See Appendix A 

• 
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• 8. EXECUTIVE SUMMARY 

• 

• 

Prior Commission Action 

At a public hearing on October 12, 1999, the Commission determined that a substantial 
issue existed with respect to the local government's approval of the proposed 
development on the grounds that the approval did not conform to the Newport Coast 
(formerly Irvine Coast) certified Local Coastal Program (LCP). 

At the January 12, 2000 Commission meeting on de novo portion of the appeal, staff 
recommended that the Commission deny the project as it was previously proposed on 
the grounds that it was inconsistent with the environmentally sensitive habitat area 
(ESHA), Erosion, Sediment, and Runoff policies of the certified LCP. The applicant 
requested the use of their automatic right to postpone the hearing. At that hearing, the 
Commission received testimony only on the question of postponement. The 
Commission also requested that the applicant fund an independent third party review to 
assist Commission staff in the review of technical reports that Commission staff 
indicated were necessary for a proper analysis of the potential impacts of the proposed 
project. The applicant agreed to fund such a review with the understanding that the 
independent review effort would be managed by the Executive Director. The hearing 
was postponed at the request of the applicant. 

1. Project Revisions 

At its October, 1999 meeting, the Commission found that the appeal of County of 
Orange Coastal Permit 97-0152 by Commissioners Nava and Wan raised a Substantial 
Issue on the grounds of the approved development's inconsistency with the LCP 
provisions regarding environmentally sensitive habitat areas (ESHA}, that the permit 
approved development outside of the LCP area, specifically within Crystal Cove State 
Park, and that the permit unilaterally deleted the Commission's appeal jurisdiction with 
regards to development adjacent to streams. Subsequent to the Commission's 
October, 1999 Substantial Issue action on the appeal, the applicant revised the 
application for the de novo stage of the appeal. 

Between October 1999 and prior to the January, 2000 Commission meeting, the 
applicant made several project modifications that had not been a part of the project 
approved by the local government. The modifications that were included in the staff's 
review of the de novo project for the January meeting included a water quality 
enhancement program and a wetlands/riparian enhancement program. The applicant 
also requested that the amendment to the appeal jurisdiction of the Commission be 
deleted from the application. The applicant also obtained permission from the 
Department of Parks and Recreation to apply to the Commission for the proposed 
detention basin, stream course fill for a private access road and the installation of water 
quality structures to be located within their retained easement in Crystal Cove State 
Park (PA 17). 
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Even with the addition of the water quality enhancement program and the 
wetlands/riparian mitigation program, staff was recommending that the Commission 
deny the project as it was proposed at that time. Staff's recommendation of denial was 
due to the proposed detention basin in Muddy Canyon creek, within a designated 
Category "B" ESHA. The detention basin was inconsistent with the ESHA policies of the 
certified LCP which dictates that all development be setback 50 feet from "blueline 
streams" that are designated ESHA Category "A" and "B", unless specifically excepted. 
The proposed Muddy Canyon detention basin would have resulted in the loss of 0.12 
acres of riparian wetlands. The detention basin location was further inconsistent with 
the Backbone Drainage Plan of the LCP which locates all detention basins out of the 
major streams and locates them either within the development areas or on tributary 
drainages. The applicant had also not demonstrated that the proposed detention basin 
was sited in the least environmentally damaging location and that there were no other 
feasible locations outside of the major drainage course, through possible redesign of the 
subdivision. Therefore, the project as previously proposed, even with the water quality 
and wetlands/riparian mitigation, was inconsistent with the ESHA policies of the LCP. 

The project 's drainage and runoff management plan as previously designed also 
significantly increased the rate of stormwater runoff over pre-development conditions. 
The peak rate of increase was kept at 8.5% over the existing peak runoff rate only by 
placing the proposed detention basin within Muddy Canyon creek, inconsistent with the 
LCP. The significant increase in the peak runoff rate and the detention basin in the 
creek had the potential of adversely impacting the natural erosion/beach sand 
replenishment process, inconsistent with the LCP Runoff Policies. 

The revised project as previously proposed also reduced the amount of sediment that is 
normally discharged to the ocean through Los Trancos and Muddy Canyons and the 
culverts along the frontal slopes of Pacific Coast Highway by as much as a 97% 
reduction along one segment of the beach. The applicant asserted that this loss of 
sediment is not significant in terms of beach nourishment but provided inadequate 
evidence, very late in the staff project review period, supporting the assertion that the 
proposed project was consistent with the Erosion and Beach Nourishment Policies of 
the LCP, despite the loss of sediment. 

Finally, staff was also recommending denial of the revised project due to potential 
destabilizing impacts to Muddy Canyon and its creek downstream of the proposed 
Muddy Canyon detention basin that straddle the State park boundary. There were also 
unanswered questions as to whether the change in the movement of sediment through 
the canyons had a destabilizing effect on the streams. 

• 

• 

In light of the staff recommendation of denial, the applicant's late submittal of 
inadequate supporting information to demonstrate the consistency of the proposed 
project with the certified LCP, and the applicant's desire to redesign the project to 
eliminate the detention basin, the applicant requested a postponement of the hearing. • 
In the six months since the postponement, the applicant has further modified the project 
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• from that reviewed in the January, 2000 staff report and provided numerous technical 
studies (listed in Exhibit 36) to support their contention that the project as now modified 
is consistent with the Newport Coast LCP. 

• 

• 

The most significant project modification is the removal of the previously proposed 
detention basin and road within Muddy Canyon and the proposal of four additional 
detention basins within the proposed residential development areas and a commercial 
area outside of the appeal jurisdiction (PA 14). A bridge is now proposed to replace the 
Muddy Canyon detention basin thereby eliminating 0.12 acres of wetland fill. The 
applicant also had their proposed water quality enhancement program further reviewed 
by Peter Mangarella, Eric Strecker and Seth Gentzler and made revisions to the 
program including the addition of "regional" DrainPac filters and other additional water 
quality features. · 

The applicant commissioned numerous technical studies, some of which had been 
previously requested by staff, including hydrology, sediment yield, coastal processes 
and water budget studies, among others in support of their assertion that the proposed 
residential and recreational development is consistent with the LCP erosion, sediment, 
runoff policies and the protection of the natural streams and off-shore ESHA (Exhibit 
36). As agreed to by request of the Commission, the applicant also funded an 
independent third party review of the hydrologic, sediment yield and coastal processes 
studies. The independent third party review effort by Ronald M. Noble, Noble 
Consultants and Professor Robert L. Wiegel was directed by a Hydrology Scope of 
Work prepared by the Executive Director (Exhibit 35). 

2. Summary of Staff Recommendation 

Staff is recommending approval of the proposed project subject to special conditions 
necessary to bring the project in conformance with beach nourishment processes, water 
quality, environmentally sensitive habitat areas, land dedication, geologic hazards and 
grading policies of the certified LCP. The beach nourishment special condition as well 
as the water quality and grading conditions are also necessary in order for the project to 
be found consistent with the public access and public recreation policies of the Coastal 
Act. 
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I. STAFF RECOMMENDATION: 

MOTION: I move that the Commission approve Coastal 
Development Permit No. A5-IRC-99-301 pursuant to the 
staff recommendation. 

STAFF RECOMMENDATION OF APPROVAL: 

Staff recommends a YES vote. Passage of this motion will result in approval of the 
permit as conditioned and adoption of the following resolution and findings. The motion 
passes only by affirmative vote of a majority of the Commissioners present. 

RESOLUTION TO APPROVE THE PERMIT: 

The Commission hereby approves a coastal development permit for the proposed 
development and adopts the findings set forth below on grounds that the development 
as conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and 
will not prejudice the ability of the local government having jurisdiction over the area to 
prepare a Local Coastal Program conforming to the provisions of Chapter 3. Approval 
of the permit complies with the California Environmental Quality Act because either 1) 
feasible mitigation measures and/or alternatives have been incorporated to substantially 
lessen any significant adverse effects of the development on the environment, or 2) 
there are no further feasible mitigation measures or alternatives that would substantially 
lessen any significant adverse impacts of the development on the environment. 

II. Standard Conditions 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development 
shall not commence until a copy of the permit, signed by the permittee or 
authorized agent, acknowledging receipt of the permit and acceptance of the terms 
and conditions, is returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years 
from the date on which the Commission voted on the application. Development 
shall be pursued in a diligent manner and completed in a reasonable period of 
time. Application for extension of the permit must be made prior to the expiration 
date. 

3. Interpretation. Any questions of intent or interpretation of any condition will be 
resolved by the Executive Director or the Commission. 

• 

• 

• 
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• 4. Assignment. The permit may be assigned to any qualified person, provided 

• 

• 

assignee files with the Commission an affidavit accepting all terms and conditions 
of the permit. 

5. Terms and Conditions Run with the Land. These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permittee to bind all 
future owners and possessors of the subject property to the terms and conditions. 

Ill. Special Conditions 

The permit is subject to the following conditions: 

1. WETLANDS MITIGATION AND MONITORING 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall prepare and submit an addendum to the Wetlands/Riparian Mitigation and 
Monitoring Plan, by LSA Associates, Inc., dated 5/16/00, subject to the review and 
approval of the Executive Director, which shall require: 

A. The proposed 0.4 acre seasonal wetland mitigation shall be constructed prior to 
the disturbance of the existing 0.05 acre seasonal wetland located in PA 4A; and 

B. Within 60 days following construction of the mitigation wetlands, the applicant 
shall submit to the Executive Director a monitoring report for review and 
approval. The report shall determine whether the following performance 
standard has been met. After construction, the soil in each depression shall be 
saturated with water to the soil surface and then filled with an additional volume 
of water equivalent to that which would result from a 2-year rainfall event 
estimated from the record for Station 4650 (Laguna Beach 2). 1 The depression 
shall pond this water for at least 7 days. This performance standard is based on 
the fact that a standard criterion for identifying a hydric soil is that it ponds water 
for at least 7 consecutive days at least 50% of years (i.e., 50 years out of 100, on 
average).2 If the performance standard can not be accomplished, the applicant 
shall submit an application for an amendment to the COP for other, equivalent 
mitigation. 

C. The permittee shall monitor and remediate the 0.4 acre seasonal wetland 
mitigation site in accordance with the approved monitoring program. Any 
proposed changes from the approved monitoring program shall be reported to 
the Executive Director. No changes to the approved monitoring program shall 

1 Exponent. 2000. Projected water balance for Muddy Canyon, Crystal Cove Area, California. A report to 
the Irvine Company dated April20, 2000. p.6. 

2 Natural Resources Conservation Service. 1998. Field indicators of hydric soils in the United States. 
Version 4.0, March 1998. U. S. Department of Agriculture. 
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occur without a Commission amendment to this coastal development permit 
unless the Executive Director determines that no amendment is required. 

2. Revised Drainage and Runoff Plans. 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit revised drainage and runoff plans, for the review and 
approval of the Executive Director, which shall indicate that no runoff from 
Planning Areas 2C, 5 or 6 shall be directed into Muddy Creek below the existing 
agricultural pond berm located in Upper Muddy Canyon. 

B. The permittee shall undertake development in accordance with the approved 
final plans. Any proposed changes to the approved final plans shall be reported 
to the Executive Director. No changes to the approved final plans shall occur 
without a Commission amendment to this coastal development permit unless the 
Executive Director determines that no amendment is required. 

3. Safety of Agricultural Pond Berm 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall retain a licensed structural engineer or other appropriate licensed professional 

• 

.. 

• 

who shall examine the existing agricultural pond berm located in Upper Muddy Canyon • 
and provide written certification, subject to the review and approval of the Executive 
Director, that the berm is structurally sound and can withstand the runoff from the 
proposed surrounding development. 

If the licensed professional determines that the existing agricultural pond berm can not 
meet the above standard both during and after construction of the adjacent 
development, the applicant shall obtain an amendment to this coastal permit from the 
Commission to reconstruct or reinforce the berm so that it is structurally sound. 

4.: Assumption of Risk 

A. By acceptance of this permit, the applicant acknowledges and agrees (i) that 
the site may be subject to hazards from landslides and soil erosion; (ii) to 
assume the risks to the applicant and the property that is the subject of this 
permit of injury and damage from such hazards in connection with this 
permitted development; (iii) to unconditionally waive any claim of damage or 
liability against the Commission, its officers, agents, and employees for injury 
or damage from such hazards; and (iv) to indemnify and hold harmless the 
Commission, its officers, agents, and employees with respect to the 
Commission's approval of the project against any and all liability, claims, 
demands, damages, costs (including costs and fees incurred in defense of 
such claims), expenses, and amounts paid in settlement arising from any • 
injury or damage due to such hazards. 



• 

• 
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B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant, Irvine Community Development Company, shall execute and record 
a deed restriction, in a form and content acceptable to the Executive Director 
incorporating all of the above terms of this condition. The deed restriction 
shall include a legal description of the applicant's entire parcel. The deed 
restriction shall run with the land, binding all successors and assigns, and 
shall be recorded free of prior liens that the Executive Director determines 
may affect the enforceability of the restriction. This deed restriction shall not 
be removed or changed without a Commission amendment to this coastal 
development permit. 

5. Erosion Control 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit to the Executive Director for review and approval, final erosion control 
plans that have been approved by the County of Orange. The approved plans shall be 
subject to the following requirements and include the following components: 

a. During construction, erosion on the site shall be controlled to avoid adverse 
impacts to adjacent properties, public roadways and the Crystal Cove Area of 
Special Biological Significance/Marine Life Refuge . 

b. The following temporary erosion control measures shall be used during 
construction activity: a combination of temporary measures (e.g., geo-fabric 
blankets, spray tackifiers, silt fences, fiber rolls, straw mulch, hay bales, gravel bags 
or other mechanical or vegetative techniques), as appropriate, during each phase 
of site preparation, grading and project construction. Native and/or appropriate 
non-native plant material selected for vegetation shall be consistent with LCP 
subsection 1-3-L-6. 

c. Following construction, erosion on the site shall be controlled to avoid adverse 
impacts on adjacent properties, public roadways and the Crystal Cove Area of 
Special Biological Significance/Marine Life Refuge. 

d. A copy of the Storm Water Pollution Prevention Plan (SWPPP), prepared as a 
requirement for development under the County of Orange NPDES permit, which 
specifies BMPs appropriate for use during each phase of site preparation, grading 
and project construction, and procedures for their installation, based on soil loss 
calculations shall be submitted. The submitted calculations will account for factors 
such as soil conditions, hydrology (drainage flows), topography, slope gradients, 
vegetation cover and groundwater elevations. 

e. An erosion control plan describing the location and timing for the installation and 
maintenance of all erosion control devices shall describe the parties responsible for 
repair and maintenance of such devices. Erosion control devices shall be installed 
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in coordination with clearing, grubbing, and grading. Such plan may acknowledge • 
that minor adjustments in the location of temporary erosion control measures may 
occur if necessary to protect downstream resources. 

f. Erosion control measures for grading and construction done during the period 
from October 15 to April 15 will be implemented by October 15 and maintained as 
necessary through April 15. For grading and construction commencing in the 
period from October 15 to April 15, erosion control measures will be implemented 
In conjunction with the project in a manner consistent with the County of Orange 
Grading Code. All areas disturbed, but not completed, between April 15 and 
October 15, including graded pads, shall be stabilized in advance of the rainy 
season. 

g. A plan to mobilize crews, equipment, and staging areas for BMP installation 
during each phase of site preparation, grading and project construction, with timing 
of deployment based on the forecast percentage of rainfall occurrence. The plan 
shall also address provisions for delivery of erosion prevention/control materials, or 
access to onsite supplies, and specifications for adequate storage capabilities. 

h. A plan for landscaping, which shall be installed on all cut and fill slopes in 
completed areas prior to November 15th of each year utilizing either temporary or 
permanent (in the case of finished slopes) erosion control methods. Said planting • 
shall be accomplished under the supervision of a licensed landscape architect, 
shall provide adequate coverage within 90 days, and shall utilize vegetation of 
species consistent with native and/or appropriate non-native plant material selected 
for vegetation shall be consistent with LCP subsection 1-3-L-6 and surrounding 
native vegetation, subject to Executive Director approval. 

i. To facilitate this determination, the third-party contractor designated by the 
applicant shall evaluate the implementation of SWPPP measures for compliance 
with this coastal development permit, and copies of all periodic reports shall be 
submitted to the Executive Director for review. 

The permittee shall undertake development in accordance with the approved 
grading and erosion control plans. No changes to the plans shall occur without a 
Coastal Commission approved amendment to this coastal development permit 
unless the Executive Director determines that no amendment is required. 

6. Irvine Beach Sand Replenishment/Public Access Enhancement Fund. 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicants 
shall provide evidence, in a form and content acceptable to the Executive Director that, 
$163,800 has been deposited in an interest bearing account designated by the 
Executive Director in-lieu of providing sand to replace the sand and beach area that will • 
be lost due to the impact of the proposed project. The California Coastal Commission 
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or other entity designated by the Executive Director shall be named as trustee of this 
account, with all interest earned payable to the account for the purposes stated below. 

The purpose of the account shall be to aid in the restoration of beaches within the 
Crystal Cove littoral sub cell (between the east jetty of Newport Harbor and Abalone 
Point) through the establishment of a beach sand replenishment/public access 
enhancement program. The funds shall solely be used to implement projects which 
provide sand to the region's beaches, not to fund operations, maintenance, or planning 
studies. The funds shall be released only upon approval of an appropriate program by 
the Executive Director of the Coastal Commission. If these funds have not been spent 
for such sand replenishment in five years time from the issuance of the Coastal 
Development Permit, they may be used for alternative public access/recreational beach 
improvements within the Crystal Cove littoral sub cell (between the east jetty of Newport 
Harbor and Abalone Point), subject to the approval of the Executive Director, but shall 
not be used to fund operations, maintenance, or planning studies. 

7. Slope Stability 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit, for the review and approval of the Executive Director, a 
geotechnical report which demonstrates the gross stability of all slopes (natural, cut, 
and fill) in the proposed development. The report shall be prepared and certified by a 
licensed geologist (RG) or engineering geologist (CEG). Such analyses shall be 
prepared as follows: 

The plan shall demonstrate: 

1) Slope stability analyses shall demonstrate a factor of safety greater than or equal 
to 1.5 for the static condition and greater than or equal to 1.1 for the pseudostatic 
condition. 

The plan shall include, at a minimum, the following components: 

1) At least one two-dimension quantitative slope stability analysis shall be prepared 
for each cut slope and each fill slope in the development. The stability of natural 
slopes adjacent to the development shall be evaluated through supplemental 
quantitative slope stability analyses. 

2) All slope stability analyses shall be undertaken through cross-sections oriented 
perpendicular to the slope. 

3) Pseudostatic slope analyses shall assume a horizontal seismic coefficient of 
0.2g . 
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4) All slope analyses shall be performed using geotechnical parameters (friction 
angle, cohesion, and unit weight) determined from undisturbed samples 
collected on the site. 

5) The choice of geotechnical parameters for each geologic unit examined shall be 
supported by direct shear tests, triaxial shear test, or literature references from 
intact and/or remolded samples in order to characterize the conditions in each 
slope. 

6) All slope stability analyses shall be undertaken with potentiometric surfaces for 
the highest potential groundwater conditions. 

7) If anisotropic conditions are assumed for any geologic unit, strike and dip of 
weakness planes shall be provided, and geotechnical parameters for each 
orientation shall be supported by reference to pertinent direct sheer tests, triaxial 
shear test, or literature. 

8) When planes of weakness are oriented normal to the slope, or dip into the slope, 
or when the strength of materials is considered homogenous, rotational failure 
surfaces shall be sought by Spencer's method through a critical failure search 
routine to analyze the factor of safety along postulated critical failure surfaces. 

I 

• 

9) If anisotropic conditions are assumed for units containing critical failure surfaces • 
determined above, and when planes of weakness dip in the same direction as 
the slope, factors of safety for translational failure surfaces also shall be 
calculated. Geotechnical parameters for such weak surfaces shall be supported 
through direct sheer tests, triaxial shear test, or literature references. 

B. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

• 
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• 8. Revised Grading Plans 

• 

• 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit revised grading plans to the Executive Director for review and approval. 
The revised grading plans shall show the following: 

1) provide a schedule showing when each stage and element of the project will be 
completed, including estimated starting and completion dates, hours of 
operation, days of week operation, and the total area of soil surface to be 
disturbed during each stage of grading; 

2) Show the location of all on-site stockpiling which shall be approved by the 
County of Orange. Top soil for later use in revegetation shall be stockpiled on
site in previously designated and approved areas. Other earthen material shall 
be disposed at locations approved by the County of Orange provided that a 
coastal development permit has been finally issued for locations in the coastal 
zone to receive this quantity of earthen material; 

3) Removal of natural vegetation will be limited to graded areas, access/haul 
roads, and areas required for fuel modification. Construction material shall be 
limited to the approved area to be disturbed except for approved haul roads; 
and 

4) All grading will conform to the County of Orange Grading Ordinance. 

B. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

9. Fuel Modification and Landscaping Plans. 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit fuel modification plans for all areas where future development will abut 
natural areas. All fuel modification plans shall be reviewed and at a minimum, 
conceptually approved, by the Orange County Fire Authority and reviewed by the 
Department of Parks and Recreation prior to submittal. All fuel modification plans 
shall be in conformance with the requirements of the Development/Open Space 
Edges Policies of the certified Newport Coast LCP. No fuel modification shall occur 
in Planning Area (PA) 17 Crystal Cove State Park, including within the applicant's 
retained easement area within PA 17. 

Landscaping plans, conceptually approved by the County of Orange, which are in 
conformance with the applicable landscaping and habitat and visual resources 
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protection policies of the LCP shall also be submitted for the review and approval of • 
the Executive Director. 

C. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

1 0. Final Fire Access Road Plans 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit final plans, subject to the review and written approval of the 
Executive Director, for the widening and paving of the existing fire access road 
located between PA 4A and PA 5. The final plans shall be reviewed and approved 
by the Orange County Fire Authority and the Irvine Ranch Water District. The plans 
shall show that the road is designed to avoid impacts to Purple Needlegrass to the 
maximum extent feasible, consistent with the Southern Coastal Needlegrass 
Grassland Restoration Plan, by LSA Associates, Inc., dated December 14, 1999. 
Accordingly, the road may be realigned but shall be widened to a maximum of 14 
feet where it abuts existing Purple Needlegrass vegetation. The existing Purple 
Needlegrass vegetation shall be flagged and fenced prior to grading activities and • 
shall be protected from impacts during road construction. 

If any Purple Needlegrass is destroyed or significantly impacted other than that 
indicated on Exhibit 2 of this report and Exhibit 2 of the Southern Coastal 
Needlegrass Grassland Restoration Plan, by LSA Associates, Inc., dated December 
14, 1999, the applicant shall mitigate the loss of the additional Purple Needlegrass 
at a ratio of 4:1 in the same location as the proposed mitigation site. If the mitigation 
site is too small to accommodate the required additional restoration, the biological 
consultant shall identify another suitable site within the project vicinity, subject to the 
review and written approval of the Executive Director. 

B. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

• 
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11. Conformance with Final Geologic Recommendations. 

A. All final design and construction plans, including foundations, grading and 
drainage plans, shall be consistent with all recommendations contained in the 
June 6, 2000 report by NMG Geotechnical, the August 6, 1999 and August 
30, 1999 reports by Goffman, McCormick and Urban, and the Leighton and 
Associates letter of 16 June, 2000 and subsequent supplemental reports. 
PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 
the applicant shall submit, for the Executive Director's review and approval, 
evidence that an appropriate licensed professional has reviewed and 
approved all final design and construction plans and certified that each of 
those final plans is consistent with all of the recommendations specified in the 
above-referenced geologic evaluation approved by the California Coastal 
Commission for the project site. 

B. The permittee shall undertake development in accordance with the approved 
final plans. Any proposed changes to the approved final plans shall be 
reported to the Executive Director. No changes to the approved final plans 
shall occur without a Commission amendment to this coastal development 
permit unless the Executive Director determines that no amendment is 
required . 

12. Bridge Plans. 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit revised plans, subject to the review and written approval of the 
Executive Director, for the proposed Muddy Canyon bridge located in PA 17. Plans 
shall be to scale and include a site plan on a topographic base map (or grading 
plan}, plan views, elevations and cross-sections. All bridge supports and abutments 
must be shown in relationship to the wetlands located in Muddy Canyon and must 
avoid all such wetlands. The plans shall be reviewed and approved by the 
Department of Parks and Recreation prior to submittal. 

B. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. · 

13. Evidence of Conveyance of Fee Title of Open Space Lands 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit written evidence that fee title to Planning Areas (PA} 12E and PA 12G has 
been conveyed to the County of Orange, consistent with the Land Dedication Policies of 
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the certified Newport Coast LCP. The recorded fee dedication for AA 12E shall 
irrevocably limit the use of PA 12 E to open space and conservation purposes. The 
recorded fee dedication for PA 12G shall irrevocably limit the use of {A 12G to open 
space and recreation purposes. 

14. Water Quality Control Plan Required for Proposed Development in Planning 
Areas 4, 5, and 6 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit final Water Quality Control Plan for Planning Areas 4, 5, and 6, for 
review and approval Executive Director, 

A. The final Water Quality Control Plan shall assure the achievement of the following 
standards to the maximum extent practicable: 

1) Storm water discharges shall not cause or threaten to cause pollution, 
contamination, or nuisance. 

2) Storm water discharges and authorized non-stormwater discharges to any 
surface or ground water shall not adversely impact human health or the 
environment. 

3) The SWPPP developed for the construction activity covered by this General 

• 

Permit shall be designed and implemented such that storm water discharges • 
and authorized non-stormwater discharges shall not cause or contribute to an 
exceedance of any applicable water quality standards contained in a Statewide 
Water Quality Control Plan and/or the applicable RWQCB's Basin Plan. 

4) Should it be determined by the discharger, SWRCB, or RWQCB that 
stormwater discharges and/or authorized non-stormwater discharges are 
causing or contributing to an exceedance of an applicable water quality 
standard, the discharger shall: 

a. 

b. 

Implement corrective measures immediately following discovery that water 
quality standards were exceeded, followed by notification to the RWQCB 
and the CCC by telephone as soon as possible but no later than 48 hours 
after the discharge has been discovered. This notification shall be followed 
by a report within 14-calender days to the appropriate RWQCB and the 
CCC, unless otherwise directed by the RWQCB or the CCC, describing {1) 
the nature and cause of the water quality standard exceedance; (2) the 
BMPs currently being implemented; (3} any additional BMPs which will be 
implemented to prevent or reduce pollutants that are causing or contributing 
to the exceedance of water quality standards; and (4) any maintenance or 
repair of BMPs. This report shall include an implementation schedule for 
corrective actions and shall describe the actions taken to reduce the 
pollutants causing or contributing to the exceedance. 
The discharger shall revise its SWPPP and monitoring program immediately 
after the report to the CCC to incorporate the additional BMPs that have • 
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been and will be implemented, the implementation schedule, and any 
additional monitoring needed. 

c. Nothing in this section shall prevent the appropriate RWQCB from enforcing 
any provisions of this General Permit while the discharger prepares and 
implements the above report. 

B. The Water Quality Control Plan shall include at a minimum the following 
components to achieve the above requirements: 

1) Non-structural Best Management Practices (BMPs) including but not limited to: 

a) Fertilizer and Organic Soils Management, 

b) Advanced street sweeping and litter pick-up, 

c) Homeowner education regarding Nonpoint Source pollution and proper use 
of pesticides 

2) Routine structural BMPs: I 

a) Inlet trash racks, 

b) Energy dissipaters on stormwater outfalls, 

c) Efficient irrigation technology, 

d) Vegetated swales and other areas for stormwater infiltration 

e) Extended detention ponds and 

f) catch basin media filters 

C. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

15. Water Quality Control Plan for Proposed Additional Water Quality Mitigation 
Measures in Planning Areas 3, 4, 5, 6, 12C and 14. 

CONSISTENT WITH THE TERMS OF THE PROPOSED PROJECT AND PRIOR 
TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall 
submit final Water Quality Control Plan for Planning Areas 3, 4, 5, 6, 12C and 14 
for review and approval Executive Director, 

A. The final Water Quality Control Plan shall assure the achievement of the following 
standards to the maximum extent practicable: 
1) Storm water discharges shall not cause or threaten to cause pollution, 

contamination, or nuisance. 
2) Storm water discharges and authorized non-stormwater discharges to any 

surface or ground water shall not adversely impact human health or the 
environment. 
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B. The Water Quality Control Plan shall ensure that the RWQCB Water Quality 
Objectives are not exceeded by nuisance flows from Planning Areas 3, 4, 5, 6 , 12C 
and 14 during the period of October 15 until April 15 of each year by 

1) Incorporating a low flow diversion system that will convey these nuisance flows 
to the publicly owned treatment works operated by the Orange County 
Sanitation District and 

2) Submitting a final agreement between OCSD and IRWD as to the conveyance 
and treatment of the summer nuisance flows. Specifically the agreement must 
provide for a legal transfer of responsibility, and provide evidence of OCSD's 
commitment to enter into agreement with IRWD to accept nuisance flow 
diversion, as proposed and described herein, from April 15th to October 15th of 
each year, for the life of the project. 

3) Isolating the nuisance flows from Planning Areas 2C, 5 and 6 in the portion of 
Muddy Canyon upstream and including the Agricultural Basin, to the maximum 
extent practicable. 

C. The Water Quality Control Plan shall ensure that pollutants in stormwater runoff in 
Planning Areas 3A, 3B and 14are treated to the maximum extent practicable by 
various Best Management Practices including but not limited to: 

4) Non-structural Best Management Practices (BMPs) including but not limited to: 

a) Fertilizer and Organic Soils Management, 

b) Advanced street sweeping and litter pick-up, 

c) Homeowner education regarding Nonpoint Source pollution and proper use 
of pesticides 

5) Routine structural BMPs: I 

a) Vegetated swales, 

b) Extended detention ponds, 

c) catch basin media filters, and 

d) a clarifier at the service station if the station is built 

D. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

16. BMP Maintenance Plan 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 

• 

• 

applicant shall submit a Maintenance Plan for Nonpoint Source Best Management • 
Practices for Planning Areas 4, 5, and 6, for review and approval Executive 



• 

• 
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A. The Maintenance Plan shall assure the achievement of the following standards to 
the maximum extent practicable: 
1) Storm water discharges shall not cause or threaten to cause pollution, 

contamination, or nuisance. 
2) Storm water discharges and authorized non-stormwater discharges to any 

surface or ground water shall not adversely impact human health or the 
environment. 

B. The Maintenance Plan shall ensure that stormwater BMPs in Planning Areas 4, 5, 
and 6 are maintained in accordance with the California Storm Water Best 
Management Practices Handbooks and the Newport Coast Planned Community, 
Crystal Cove Stormwater Quality Evaluation Report and shall include: 

1) . A BMP maintenance agreement which states that by acceptance of this 
coastal development permit, the applicant/owner or successor in interest agrees 
to be solely responsible for regular maintenance including inspection and 
regular cleaning of all approved BMPs to ensure their effectiveness prior to and 
during each rainy season from October 15 through April 15 of each year, for the 
life of the project. Debris and other water pollutants contained in BMP filters or 
devices must be contained and disposed of in a proper manner on a regular 
basis. All BMP traps/separators and/or filters must be cleaned prior to the start 
of the winter storm season, no later than October 15th each year 

C. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required . 
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17. Water Quality and Marine Ecological Monitoring Plan for the Crvstal Cove 
Development Project 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit a final Water Quality and Marine Ecological Monitoring Plan 
for the Crystal Cove Development Project , for review and approval Executive 
Director, 

A. The Water Quality and Marine Ecological Monitoring Plan for the Crystal Cove 
Development Project shall assure the achievement of the following standards to the 
maximum extent practicable: 
1) Storm water discharges shall not cause or threaten to cause pollution, 

contamination, or nuisance. 
2) Storm water discharges and authorized non-stormwater discharges to any 

surface or ground water shall not adversely impact human health or the 
environment. 

B. The Water Quality and Marine Ecological Monitoring Plan for the Crystal Cove 
Development Project shall include 

• 

1) A Quality Assurance/Quality Control Plan that includes reporting limits for the • 
constituents below that will are below the Water Quality Objectives that have 
been identified by the RWQCB and if now WOOs are available then the 
Reporting limits should be below acute and chronic toxicity levels for the test 
species indicated below. 

2) An accurate and legible map of the proposed sampling locations as follows: 
identifies four monitoring stations each in Muddy Canyon, Los Trancos Canyon 
and Emerald Canyon. Sampling stations are intended to represent four locations 
within each respective watershed: 1) upstream from significant development or 
future development, 2) near the mouth of the watershed, but above Pacific Coast 
Highway, 3) in the surf zone adjacent to the mouth of the watershed and 4) 
beyond the surf zone where the water is 20 feet deep at Mean Lower Low Water. 

C. The Water Quality and Marine Ecological Monitoring Plan for the Crystal Cove 
Development Project shall include the following parameters: 

1. SAMPLING AND ANALYSIS FOR PATHOGEN INDICATOR BACTERIA: 
Sampling for total and fecal coliforms and enterococci at all stations during storm 
and dry-weather runoff. Analysis of additional Orange County data for same study 
locations and adjacent sites. 

2. SAMPLING AND ANALYSIS FOR PHYSICAL CONSTITUENTS OF RUNOFF: 
Total suspended solids (TSS), Total dissolved solids (TDS), Freshwater hardness, • 
Salinity, Standard observations of water clarity, color, degree of turbidity, and debris. 
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• 3. SAMPLING AND ANALYSIS FOR TRACE (HEAVY) METALS: 

• 

• 

Full sampling at all stations for the 7 trace metals cadmium, chromium, copper, lead, 
nickel, silver, and zinc in both their total and dissolved forms. 

4. SAMPLING AND ANALYSIS FOR PESTICIDES: 
Full sampling at all stations for 26 organophosphorus pesticide compounds, 
including chlorpyrifos, diazinon, malathion, and parathion. 

5. SAMPLING AND ANALYSIS FOR NUTRIENT CHEMICALS: 
Full sampling at all stations for, Nitrate+ nitrite, Total Kjeldahl nitrogen, Total 
phosphorus, Dissolved phosphorus 

6. SAMPLING AND ANALYSIS FOR PETROCHEMICALS: 
Total recoverable oil and grease at all stations 

7. SAMPLING AND ANALYSIS FOR DRY-WEATHER RUNOFF: 
Sampling once per month in each watershed exhibiting such runoff. All of the above 
described microbiological, physical and chemical constituents analyzed. 

8. TOXICITY BIOASSAYS FOR STORM RUNOFF: 
Acute (48- 96 hr) toxicity testing using initial runoff water to assess its effects on a 
freshwater daphniid crustacean indicator species and a marine mysid crustacean 
indicator species. Testing conducted with water sampled during three representative 
storm events. 

9. TOXICITY BIOASSAYS FOR DRY-WEATHER RUNOFF: 
Acute (48 hr) and Chronic (7 day) toxicity testing in which a freshwater daphiid 
crustacean indicator species is exposed to dry-weather runoff water. Testing 
conducted 3-4 times per year for each watershed exhibiting runoff. 

10.QUANTITATIVE ECOLOGICAL STUDIES OF ROCKY INTERTIDAL HABITATS 
NEAR MOUTHS OF THE THREE WATERSHED CANYONS: 

a) Before and after storms, repeated sampling of the same groups of 
individuals in mussel and sea anemone indicator species associations (template 
photo quadrat sampling) to evaluate possible changes in relation to runoff. 

b) Before and after storms, repeated sampling of five different indicator 
species groups (invertebrates and algae}. Randomly placed photo quadrats used 
to determine possible storm-related and other changes in species composition 
and abundance. 

c) Before and after storms, repeated sampling of algal epiphytes (species 
composition and % cover) living attached to surfgrass. These epiphytes are good 
indicators of higher than normal nutrient chemical concentrations. 

11.QUANTITATIVE ECOLOGICAL STUDIES OF ROCKY SUBTIDAL HABITATS 
OFFSHORE OF THE THREE WATERSHED CANYONS: 
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a) Before and after storms, repeated sampling of several different indicator • 
species groups (invertebrates and marine plants. Randomly placed photo 
quadrats used to determine possible storm-related and other changes in species 
composition and abundance. Depth 20ft MLLW. 

b) Before and after storms, repeated sampling of algal epiphytes (species 
composition and % cover) living attached to surfgrass. Depth 20 ft MLLW. These 
epiphytes are good indicators of higher than normal nutrient chemical 
concentrations. 

D. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

IV. Findings and Declarations 

The Commission hereby finds and declares: 

A. Standard of Review 

The action currently before the Commission is the de novo portion of the appeal. The • 
Commission's finding of Substantial Issue invalidated the locally issued coastal permit. 
Pursuant to Section 30604(b) of the Coastal Act, the Commission's standard of review 
for the proposed development is the certified Local Coastal Program. However, the 
proposed project is also subject to the Chapter 3 public access policies of the Coastal 
Act due to the development which is occurring seaward of Pacific Coast Highway, the 
first public road, onto the beach at Los Trancos Creek, Muddy Creek and the existing 
culverts that empty onto the coastal bluff face or onto the sand at beach level. The 
development that occurs is the discharge of water, resulting from the inland build-out of 
the planning areas subject to the permit, which could result in potential impacts on the 
public's access and recreational opportunities. 

Also, because the proposed project also involves the fill of wetlands and other non
wetland jurisdictional waters of the United States, the applicant must obtain a 404 permit 
from the Army Corps of Engineers. The 404 permit can not be granted unless the 
applicant first obtains a federal consistency certification or waiver from the Commission. 
If the Commission were to approve this coastal development permit, it would also serve 
as the federal consistency certification. 

Section 30603(a)(4) of the Coastal Act provides that, after certification of the LCP, all 
locally approved development in unincorporated areas, except for "the principal permitted 
use" is appealable to the Coastal Commission. The Newport Coast LCP does not 
specify a single "principal permitted use". Therefore, all subsequent coastal permits • 
issued by the County of Orange, such as project level subdivisions, grading and 
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construction of residential, commercial or recreational development will be appealable to 
the Coastal Commission. 

B. Project Location and Description 

The proposed project involves approximately 980 acres of undeveloped moderate to 
steeply sloping hillsides, canyons, and ridges (referred to as Planning Areas (PA} 4A, 48, 
5, 6 and 12C} and includes large lot subdivision and approval of Vesting Tentative Tract 
Map 15447, for future residential development (up to 635 homes) and private recreation 
development (32 acres), 298.5 acres of dedicated open space lands (PAs 12E and 12G) 
and the construction of backbone infrastructure (drainage facilities, utilities, roads, etc} 
(Exhibit 1 ). Also proposed are minor boundary adjustments between the planning areas 
and technical revisions to the previously proposed VTTM 15447 to reflect the changes in 
grading that was necessitated by the redesigned detention basin plans (Exhibit 33}. The 
County of Orange, Planning and Development Services Department has submitted a 
letter indicating that they approve of the changes that have been made to the 
development covered by the previously approved Coastal Permit 97-0152. They have 
approved the technical revisions to the adjacent Planning Areas outside of this permit 
area. Finally, the local government acknowledges that they must delay action on 
affected subsequent permit approvals until Commission action on this permit (Exhibit 
37) . 

The proposed Vesting Tentative Tract Map (VTTM} 15447 subdivides the area into: 
large parcels for financing and/or sale or lease to builders (or in the case of the 
Conservation Areas 12E and 12G, dedication to a public agency) who will further 
subdivide the areas to ultimately build up to 635 detached single family homes on 581.5 
gross acres (PA 4A, 48, 5 and 6); the construction of a 32 acre private recreation facility 
on the 100 acre PA 12C site; and dedication as Conservation open space of 298.5 acres 
(PA 12E and 12G). The residential development closest to Pacific Coast Highway (PA 
4A and 48) is Medium density (3.5 to 6.5 du/a), in the upper area (PA 5) Medium Low 
density (2 to 3.5 du/a) and Low density (up to 2du/a) in PA 6. (Exhibit 1 ). The applicant 
is however no longer planning to develop future homes in PA 6. Through a subsequent 
coastal permit application, that area will be developed with recreational park uses only. 

Mass grading totaling 48,191 ,680 cubic yards (cy) is proposed. This figure also includes 
remedial grading. Grading of the lower area (PA 4A, 48 and 12C) totals 32,491,680 cy of 
balanced cut and fill. This amount includes 300,000 cubic yards of remedial grading. 
Upper area grading (PA 2C, 5 and 6) totals 15,700,000 cy of balanced grading, of which 
2,700,000 is remedial earthwork. Planning Area 2C, is located adjacent to Signal Peak 
and immediately west of PA 5. This PAis not included in the permit approved by the 
County and appealed to the Commission, but for purposes of the proposed grading, is 
now part of this application. Approximately one million cubic yards of fill material is also 
coming from the Newport Ridge (PA 15) area that is outside the coastal zone . 

Grading in Crystal Cove State Park within the Irvine Company's retained easement is 
also proposed but has been reduced over the earlier proposal. The Irvine Company's 
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retained easement allows remedial grading and roads within 150 feet of the common 
boundary. Grading operations will create residential pads in PA 4A, 48, one super pad in 
PA 12C for recreational facilities, and super pads in PA 5 and 6 for future pad grading of 
home sites. The design of the residential areas as described in the amendment to the 
master permit is, "a series of custom lot enclaves and future private access roads on 
terraces separated by slopes from 20 to 50 feet high to follow the rising elevation of the 
site." This project design entails cut slopes as deep as 135 feet and fill slopes up to 205 
feet in height. One fill slope that faces down into Muddy Canyon will be approximately 
350 feet in height. Exhibits 6 - 1 0 illustrate the grading concept. 

The existing 3,800 ft. long fire access dirt road which goes through previously dedicated 
open space area (PA 12A) connecting PA 4A to PA 5 was required by the Orange 
County Fire Authority to be widened from the current 12 ft. to 26 ft. wide. Adjacent to the 
existing fire access road is several patches of Purple Needlegrass, a component of once 
widespread environmentally sensitive native Needlegrass grassland. The Purple 
Needlegrass remnant is no longer considered ESHA. Although the road is proposed to 
be narrowed to a maximum of 14 feet where it is adjacent to Needlegrass to avoid 
impacting it, 0.4 acres of Needlegrass will be loss through road widening in one location 
and due to proposed residential development in PAs 4A and PA 5 (Exhibit 2). The 
applicant is proposing to mitigate the loss of Purple Needlegrass through the creation of 
a 1.6 acre Southern Coastal Needlegrass grassland (4:1 ratio) adjacent to an existing 
healthier stand of Needlegrass located away from the road (Exhibit 2). 

The applicant is also proposing to fill 0.05 acres of seasonal wetlands in PA 4A in 
conjunction with residential development of the area and to mitigate the fill of the 
wetlands by constructing three seasonal wetlands totaling 0.40 acres at the top of a knoll 
in the adjacent conservation area PA 12E. The wetlands would mimic the three existing 
seasonal wetlands, at a 4:1 ratio (See Exhibit 3). The applicant is proposing to mitigate 
the fill of the wetlands even though they contend that the existing wetlands, created 
during past agricultural use of the property, are excluded from the definition of wetlands 
as defined by Section 13577(b)(2 )of the Commission's regulations. 

The project proposal also includes additional wetland/riparian mitigation necessary to 
obtain an Army Corps of Engineer (Corps} 404 permit and as a part of the proposed 
water quality enhancement program. The proposed wetland/riparian mitigation and 
monitoring plan, prepared by LSA Associates, Inc. and revised May 16, 2000 creates or 
enhances a little over 3 acres of wetlands creation , expansion and enhancement within 
the project area and off-site mitigation at San Joaquin Marsh to mitigate temporary 
stream and non-wetland waters impacts. Although the application no longer includes the 
fill of 0. 12 acres of fill of wetlands in Muddy Canyon for a detention basin and road to 
provide access to PA 12C, the wetlands/riparian mitigation plan has not been reduced. 
The plan now calls for the construction of a 34-foot wide, 40-foot high bridge to access 
the private recreation site located on the opposite side of Muddy Canyon. The proposed 
bridge will cause shading impacts on 40.5 sq. ft. or 0.0009 acres of riparian wetlands 
within Muddy Creek. The proposed revised wetlands/riparian mitigation plan also 
includes mitigation for these shading impacts. 

• 

• 

• 
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The project description also includes the implementation of a water quality improvement 
program as more fully described later in this report. According to the applicant, the water 
quality enhancement program is considered "state of the art" and was already partially 
developed at the time of the appeal and has been expanded and enhanced as a result of 
discussions with interested agencies, including Coastal Commission water quality staff. 
While the Irvine Company is proposing the water quality treatment program, they also 
state that the Commission may lack any legal ability to impose a comprehensive 
mitigation program for water quality. This assertion is addressed in the water quality 
section of this report. The water quality enhancement program includes frequent 
vacuum street sweeping; the installation of debris and contaminant filters in selected 
catch basins and storm drain outlets; diversion of summer dry weather runoff to the local 
sewage treatment plant; and the construction of wetland/riparian mitigation areas which 
serve the dual purpose of mitigation for the loss of wetlands and other non-wetlands 
waters required by the Army Corps of Engineers (ACOE) for a 404 permit approval and 
filtering runoff as a component of the water quality program. 

The proposed project is located in the unincorporated southern coastal Orange County 
area in the Newport Coast (formerly Irvine Coast) segment of the LCP planning area. 
Specifically, the project site is located North of PCH, West of Crystal Cove State Park 
and East of the City of Newport Beach (Exhibit 4). The project site is characterized by 
undeveloped natural hillside slopes and canyons. Although no development exists on 
the property, it was previously farmed and grazed by cattle in the past. The western 
project boundary is Los Trancos Canyon. The western side of Los Trancos Canyon is 
built out with residential, golf course and tourist commercial hotel development and the 
Los Trancos Beach Public Parking Lot adjacent to PCH (PA 2B, 2C, 10B, 13B, and 17, 
respectively). To the east of the project boundary is Crystal Cove State Park (PA 17) 
and beyond the state park is approximately 2,000 acres of wilderness open space area 
that has been/will be dedicated to the County of Orange as the Irvine Coast Wilderness 
Regional Park (Exhibit 5). 

C. LCP Area Description 

The Newport Coast (formerly Irvine Coast) Local Coastal Program area is comprised of 
9,493 acres in southwestern unincorporated Orange County (Exhibit 4). If the land that 
is now part of Crystal Cove State Park (which has its own certified Public Works Plan) is 
also considered, the Newport Coast area would extend from the three and one-half mile 
long shoreline of the Pacific Ocean to the ridge of the San Joaquin Hills and the San 
Joaquin Hills Transportation Corridor. Moderate to steep hillside terrain, canyons and 
ridgelines (Exhibit 1 and SA) characterize the LCP area. The shoreline is characterized 
by a series of sandy cove beaches interspersed with rocky and headlands areas. On the 
inland side of PCH, the gentler sloping Pelican Hill and Wishbone Hill areas are in the 
northwestern portion of the LCP area. These ridges and hillsides contain three major 
canyons, Buck Gully, Los Trancos and Muddy Canyon. On the eastern end of the LCP 
area are Mora Canyon and Emerald Canyon (Exhibit 11 ). Extensive coastal sage scrub 
covers most of the area and portions of the LCP area are within the Central and Coastal 
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Subregion Natural Communities Conservation Program (NCCP)/Habitat Conservation • 
Plan (HCP}. 

The 3.5 miles of the Newport Coast shoreline is designated a Marine Life Refuge by the 
Department of Fish and Game. It is the largest marine life refuge in California -
approximately 20,000 ft. in length and 600ft. wide (600ft. seaward of the "line of 
ordinary high tide"). The California State Water Resources Control Board also designates 
the coastal waters an Area of Special Biological Significance (ASBS). In 1972, the area 
was also listed as a potential educational reserve in the California Comprehensive Ocean 
Area Plan. The LCP designated the off-shore coastal waters ESHA Category "C" and 
contains policies to protect the biological integrity of this marine resource. The Marine 
Life Refuge/Area of Significant Biological Significance is characterized by jagged, rocky 
reefs and pinnacles extending from the intertidal zone to depths of 40 to 50 feet. Rocky 
outcroppings also occur at depths of 60 to 600 feet. The flora and fauna of these areas 
are highly diversified, particularly the rocky intertidal areas and the offshore kelp 
community. 

Portions of the inland slopes were extensively used for cattle grazing. During that time, 
the natural brush was often cleared and herbicides were used to artificially expand the 
grassland for grazing purposes and to prevent the encroachment of the natural coastal 
sage scrub and other native brush into the "pasture" areas. The coastal bluffs were also 
farmed for a number of years. Despite the changes to the vegetation that occurred • 
during the period of grazing and farming, the LCP area still contains vast areas of natural 
habitats and supports a diversity of wildlife species. The number and diversity of 
species are enhanced by the presence of ecotones created by the variation in habitats, 
the small area covered by many of the habitat stands, and the mix of stands. 

The land uses of the 9,493 acre LCP area (including the 2,807 acre Crystal Cove State 
Park which is now covered by a separate Public Works Plan and not a part of this LCP) 
include 277 acres designated tourist commercial; 1 ,873 acres designated low, medium
low, medium and high density residential land use; and 7,343 acres of open space 
(public and private parks, recreation and conservation) land use. Included within the 
open space designation is 455 acres of golf course use (two 18 hole courses), private 
passive and active parks, publicly dedicated passive recreation open space areas and 
Crystal Cove State Park. The LCP allows a maximum of 2,600 residential units, 2,150 
resort/overnight accommodations and 2.66 million square feet of commercial 
development. 

D. PREVIOUS LCP BALANCING 

The Commission's standard of review for the proposed development is the certified 
Newport Coast (formerly Irvine Coast) LCP. The Newport Coast LCP is one of the seven 
segments of the Orange County Local Coastal Program. The certified LCP is comprised 
of the Land Use Plan (LUP) and the implementing ordinances or implementing actions • 
program (lAP). The Irvine Coast LUP was certified by the Commission on January 
19,1982. The Implementing Actions Program along with the first amendment to the LUP 
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was certified on January 14, 1988. In 1996, the Commission certified a second 
amendment to the Irvine Coast LCP and also approved the change in the name of the 
LCP segment to Newport Coast. 

As detailed below, the Commission relied on the balancing provisions of the Coastal Act 
in the certification of the Newport Coast LCP. Section 30007.5 of the Coastal Act 
provides the Commission with the ability to resolve conflicts between Coastal Act 
policies. This section provides that: 

The Legislature finds and recognizes that conflicts may occur between one or 
more policies of the division. The Legislature therefore declares that in carrying 
out the provisions of this division such conflicts be resolved in a manner that on 
balance is the most protective of significant coastal resources. In this context, the 
Legislature declares that broader policies which, for example, serve to concentrate 
development in close proximity to urban and employment centers may be more 
protective, overall, than specific wildlife habitat and other similar resource policies. 

In its action approving the Newport Coast LCP, the Commission balanced Coastal Act 
policies that protect individual scenic natural landforms, blueline streams, significant land 
resources such as coastal sage scrub and native grasslands, and archaeological 
resources against the Coastal Act provision which seeks to concentrate development next 
to existing development and roads and where it can be otherwise more suitably 
accommodated. The Commission resolved these conflicts in favor of preserving the most 
sensitive habitat and archaeological resource areas and the dedication for open space 
purposes of large contiguous tracts of land rather than preserve each isolated, 
fragmented environmentally, visually and culturally sensitive area. This method of 
resource protection was found by the Commission, on balance, to be more protective 
overall of coastal resources. 

Land Use Plan 

The 1982 certified LUP allowed development of up to 3,730 acres of the LCP area with a 
maximum of 2,000 residential units and visitor-serving commercial development including 
2,000 hoteVmotel units, restaurants, commercial recreational facilities, tourist-commercial 
shops and offices totaling 300,000 square feet. This development was allowed within 
designated Planning Areas that contain~d scenic natural landforms, natural streams and 
tributaries, and archaeological resources. Two arterial highways were designated 
through the Irvine Coast LCP area in a general north/south direction: Pelican Hills Road, 
a six lane major highway, and Sand Canyon Avenue, proposed as a four lane primary 
arterial highway with a fifth passing lane. 

In conditionally certifying the LUP in 1982, the Commission specifically found: 

The underlying concept of the Irvine Coast LCP land use plan is a dedication of 
open space, to preserve it in its natural undisturbed state, mitigation for the 
impacts associated with residential and commercial development that would not 
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otherwise be found to be consistent with the Coastal Act. The Commission finds • 
that this approach is an appropriate way to maximize protection of environmentally 
sensitive areas, by concentrating development and preserving large contiguous 
areas of open space. 

The Commission approved the LUP subject to conditions requiring that (1) the proposed 
Sand Canyon Avenue be limited to two lanes in order to minimize the significant adverse 
impacts including destruction of the bottom of Muddy Canyon, significant impacts to the 
wildlife corridors connecting Los Trancos Canyon with the proposed conservation areas, 
as well as visual impacts to park users; (2) the provision of policies to ensure that grading 
activities protect coastal views and natural resources; (3) environmentally sensitive areas 
policies to ensure that the resources are mapped using current information, that the rate 
of run-off in streams and gullies associated with development does not cause excessive 
siltation and impacts on the off-shore environment, protection of land resources through 
fuel modification practices and the protection of environmentally sensitive resources by 
requiring that the least environmentally damaging alternatives are employed in 
development projects; (4) and modification to the land dedication program including the 
timing of dedication, the development to dedication ratio, and phasing and requiring the 
landowner, the Irvine Company, to enter into a Development Agreement with the County 
of Orange to assure the implementation of the approved dedication program. 

As mitigation for the impacts of that development, 2,650 acres of undisturbed land in the • 
southeasterly portion of the LCP area was to be dedicated to the public for 
environmentally sensitive habitat preservation, archaeological resource protection, visual 
resources protection and the provision of public access trails and low intensity public 
recreation use (Exhibit 12). Although the land dedication was to mitigate the impacts of 
development on the natural and cultural resources of the area, the LCP also contains 
policies to minimize the impacts of development by means such as site selection and 
grading controls to reduce erosion and siltation of off-shore waters; development edge 
controls, buffers and setbacks to reduce impacts on habitat and wildlife in conservation 
areas; retention of Los Trancos Canyon and Buck Gully as (private) open space allowing 
only minimal development to preserve the significant scenic and habitat resources within 
the development area while providing for on-site recreation opportunities for the new 
residents of the LCP area; and other policies to preserve significant riparian vegetation, 
archaeological and paleontological resources and reduce visual impacts of residential 
development. 

In addition to the 2,650 acre open space dedication, the LUP also required the following 
additional open space area: 

• 1 ,900 acre purchase of land by the Department of Parks and Recreation creating 
Crystal Cove State Park, and an additional500 acre gift (Moro Ridge) from the 
Irvine Company for the state park; 

• the right of the State to purchase an additional 393 acres of park land; • 
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• 931 acres of the proposed Orange Coast National Urban Park; and 

• 570 acres of private open space recreation areas within the development Planning 
Areas. 

The public lands dedication and purchase combined with the private open space areas 
resulted in 60% to 74% of the LUP area being devoted to open space use. 

LCP First Amendment 

In 1988, the Commission approved the first amendment to the Irvine Coast LUP and 
certified the Implementing Actions Program to carry out the amended LUP. The 
amended LUP proposed substantial changes to the residential, visitor-serving 
commercial and park/open space areas as well as the resource protection policies and 
the resource dedication program. The Commission approved the LUP amendment and 
lAP as submitted by the County of Orange. The highlights of the amended LUP were (1) 
deletion of permitted office use (200,000 sq. ft.); (2) expansion of hotel and visitor
commercial use near the intersection of Pelican Hill Road (now Newport Coast Drive) 
and PCH to include two 18-hole golf courses encompassing 367 acres, 400 additional 
hotel rooms (total 1 ,900) and 25,000 sq. ft. of additional commercial retail use (75,000 
sq. ft. total); (3) clustering of 2,600 market rate residential units on the ridges; (4) 
preservation of open space in Buck Gully, Los Trancos Canyon, the frontal slopes of 
Pelican Hill, Muddy Canyon and 2,666 acres of land between the recently established 
2,807 acre Crystal Cove State Park and the City of Laguna Beach. 

Although the amended LUP allowed an increase in the number of residential units, from 
2,000 to 2,600, the actual amount of land area devoted to residential use was reduced 
from 38% to 23%. The total percentage of the LCP area devoted to open space use was 
increased from 61% to 74%, not including the two golf courses. The Commission found 
that the policies proposed to protect the marine environment in conjunction with golf 
course use were consistent with Section 30231 of the Coastal Act. Those provisions 
included the creation of a riparian corridor within the Category "D" ESHA (similar to what 
is being proposed in PA 5 in the subject permit), control of fertilizer, pesticide and 
herbicide use, and the preparation of a water quality monitoring program with regular 
reporting to the Regional Water Quality Control Board and the County of Orange. With 
respect to grading and urban runoff control policies, the amended LUP also required the 
preparation of a Master Drainage and Urban Runoff Management Plan to assess the 
cumulative impacts of development as well as reducing the land area devoted to low 
priority residential use. 

The Commission's 1988 findings approving the amended LUP, as submitted, state "the 
findings adopted by the California Coastal Commission in approving the 1982 LUP 
contain a detailed analysis of Coastal Act consistency regarding the manner in which the 
open space dedication area mitigates the development impacts of 1982 land uses", 
thereby incorporating by reference the previous findings. Additionally, the Commission 
found: 
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Among the primary goals of the Coastal Act are the protection of coastal 
resources and provision of public access to the coast. The Legislature, also 
recognized that conflicts might occur when carrying out all of the Act's policies. 
The legislature, therefore, established a "balancing" test. This test allows the 
Commission to approve a plan which, although it may cause some damage to an 
individual resource, on balance is more protective of the environment as a whole 
(Coastal Action Section 30007.5) Public acquisition of large, continuous open 
space areas, as specifically determined in the findings of approval for the 1982 
LUP, is recognized as a superior means to guarantee mitigation of development 
impacts through the preservation of coastal resources such as vegetation, wildlife, 
and natural landforms, and to create new public access and recreation 
opportunities rather than preserving small pockets of open space surrounded by 
development. 

The 1988 LCP findings went on to explain how the LCP balances Coastal Act required 
resource protection and public access and recreation against individual impacts to 
ESHAs. The Commission found that the LUP carries out Section 30240(a) of the 
Coastal Act through the preservation in its natural state a 2,666 acre open space area 
containing major canyon watersheds, visually significant ridgelines, stream courses with 
riparian vegetation (Category "A" and "B" ESHAs), archaeological and paleontological 
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sites, coastal chaparral and other wildlife habitats. Additionally, 1,155 acres of habitat • 
areas in Los Trancos Canyon, Buck Gully and Muddy Canyon would be conveyed into 
public management under the amended LUP in contrast to the 1982 LUP where these 
special use parks were under private ownership. Finally, consistency with 30240(a) was 
further achieved with the realignment of Sand Canyon Avenue to require that it be 
relocated out of Muddy Canyon and located up onto Wishbone Ridge in the LUP 
amendment along with the dedication of the canyon to the County. The Commission 
further found that the 2,666 dedicated open space area would be contiguous with the 
2,807 Crystal Cove State Park to allow better management of the 5,473 acres of public 
recreational use. 

The Commission also found that the amended LCP was consistent with Section 
30240(b) of the Coastal Act that requires that development adjacent to ESHA areas not 
adversely impact the ESHA resources. The LCP policies that carried this out were the 
strengthening of the policies regarding protection of Category "A" and "B" ESHAs by 
limiting allowable development, fuel modification and development edge policies, the 
comprehensive Master Drainage and Runoff Management Plan that would be required to 
be approved before the first coastal development permit draining into Buck Gully, Los 
Trancos or Muddy Canyon could be approved, that the 2,666 acre open space area be 
designed as wilderness park land use as opposed to a more intensive recreational use 
so that the natural resources of the area are preserved. The Commission found that the 
above method of habitat protection was more protective of the environmentally sensitive 
resources of the entire LCP area than would be afforded by the protection of individual • 
ESHA designated streams and associated riparian vegetation if they were surrounded by 
residential and commercial development. 
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LCP Second Amendment 

In October 1996, the Commission approved the second amendment to the LCP which 
included a change in the name of the LCP segment to Newport Coast. The second 
amendment also proposed additional changes affecting environmentally sensitive habitat 
areas. According to the County, the main purpose of the second LCP amendment was 
to modify the LCP to include agreements that had been made between the County of 
Orange, the Irvine Company as landowner, the Department of Fish and Game and the 
U.S. Fish and Wildlife Service through the Central and Coastal Subregional NCCP 
(Natural Communities Conservation Plan) HCP (Habitat Conservation Plan). As a result 
of the NCCP and other considerations, the LCP amendment proposed changes to further 
reduce development impacts on environmentally sensitive habitat areas by providing a 
physical connection of the open space being preserved under the certified LUP in Buck 
Gully and Los Trances Canyons with the open space land being preserved in Muddy 
Canyon, Crystal Cove State Park and the wilderness dedication areas. 

To accomplish the habitat improvements, Sand Canyon Avenue was deleted from the 
LCP. Under the previously approved LCP, Sand Canyon Avenue would have been built 
along the ridgeline separating Los Trances Canyon and Muddy Canyon and would have 
resulted in significant landform alteration and the loss of 150 acres of natural open space 
(including coastal sage scrub) and interfered with a prime wildlife crossing corridor in the 
upper area of the coastal zone. (Exhibits 11 and 12). The residential development that 
flanked the Sand Canyon Avenue on both sides was also eliminated. Residential 
Planning Areas PA 4A and 48 were pulled back to concentrate development adjacent to 
the residential development proposed along the landward side of PCH. PA 5 and 6 were 
also pulled back toward San Joaquin Hills Road and reconfigured in the upper portion of 
the LCP area thereby leaving a natural open space corridor connection between Pas 4A 
and 48 and Pas 5 and 6 connecting Los Trances and Muddy Canyon (Exhibit 11 ). PA 6 
was decreased in size by 115 acres and the land area was changed from "residential" to 
"conservation" land use to accommodate the wildlife connection corridor. This 
reconfiguration of PA 5 and 6 also resulted in Muddy Creek being relocated to PA 5 
instead of PA 6 (Exhibit 11 and 12). 

The Commission approved an increase in the residential density of PA 4A and 48 from 
low to medium density in order to facilitate the concentration of residential development 
adjacent to and along PCH. However, the total number of residential units was not 
increased from 2,600 units. The Second LCP Amendment findings again reference the 
Commission's certification of the LCP based on concentrating development adjacent to 
existing roads and the conservation of large expanses of continuous open space areas in 
exchange for allowing impacts to individual habitat areas in designated development 
areas. 

E. LCP CONSISTENCY 

1. Environmentally Sensitive Habitat Areas (ESHA) 
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a. Definition and Designation of ESHA 

The LCP designates the coastal waters, streams, wetlands and estuaries as 
environmentally sensitive habitat areas (ESHA). The definition of ESHA is found in 
Section 1-3 Resource Conservation and Management Policies and reads as follows: "For 
purposes of Section 30107.5 of the Coastal Act, natural drainage courses designated ... 
on the USGS 7-minute series map, Laguna Beach Quadrangle, ... (hereafter referred to 
as "USGS Drainage Courses), coastal waters, wetlands, and estuaries are classified as 
"Environmentally Sensitive Habitat Areas" (ESHAs)." The LCP recognizes that the 
habitat value of the numerous streams, and along the length of individual streams, is not 
equal. The coastal waters also have a different habitat value. For this reason, four 
categories of ESHA were created to denote the differing habitat values. This 
classification was based on a biological inventory done at the time of the original Land 
Use Plan certification more than 18 years ago. The applicant has submitted a current 
biological assessment of the ESHA areas that are proposed to be filled. These areas still 
meet the LCP ESHA criteria and basically have not changed in habitat value (Exhibits 18 
and 19). The streams are designated either Category "A", "B", or "D" and the coastal 
waters are Category "C" ESHA. The ESHAs are depicted on Exhibit H of the LCP 
(Exhibit 11). Although ESHA is defined to include wetlands, no wetlands were indicated 
on the ESHA map, Exhibit H. However, the Commission notes that riparian vegetation 
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associated with streams is considered wetlands under the wetlands definition of the • 
Coastal Act. 

The LUP states that Category "A" USGS Drainage Courses contain the most significant 
habitat areas and are subject to the most protection and are thus located entirely within 
Planning Areas that have Recreation or Conservation land use designations. Although 
Category "B" ESHAs support less riparian vegetation than Category "A streams and 
contain water only when it rains, the LCP also seeks to preserve these USGS Drainage 
Courses. Category "D" ESHAs are deeply eroded and are of little or no riparian habitat 
value. These drainages are characteristically incised as a result of erosion, resulting in 
rapid runoff and steep narrow side slopes generally incapable of supporting vegetation. 
For this reason, the portions of streams that have a Category "D" ESHA designation are 
generally located within residential or other planning areas allowing them to be 
significantly modified or eliminated altogether. 

The proposed project also includes development in areas containing other unique land 
resources. The project area also contains remnants of a once abundant native Southern 
California Needlegrass grassland habitat, Purple Needlegrass (Nassella pulchra). Purple 
Needlegrass is not designated ESHA in the LCP nor would it meet ESHA standards of 
the Coastal Act due to the fact that the patches of Needlegrass are very small and are 
surrounded by non-native grasses and forbs, instead of other native grasses. It is 
located in patches along the existing unpaved fire access road that connects the upper 
and lower Planning Areas (Exhibit 2). The applicant is however proposing to avoid • 
Needlegrass impacts to the extent possible and to mitigate any unavoidable impacts. 



• 

• 

• 

b. 

A-5-IRC-99-301 
Irvine Community Development Company 

Page 33 

ESHA Policies of the LCP 

As stated above, all wetlands, estuaries, coastal waters and all USGS (United States 
Geological Service) "Biueline" streams are designated ESHA in the LCP. The LCP 
states that the coastal waters are protected by the Runoff Policies of the LCP. There are 
no LCP policies specifically pertaining to wetlands or estuaries and no wetland or 
estuaries were identified on the LCP ESHA Map, Exhibit H (Exhibit 11 ). 

However, the LCP further classifies the USGS Blueline streams based on their habitat 
value into Category "A", "B" or "D" with Category "A" streams being characterized as 
having fairly significant riparian vegetation and Category "D" streams having the least 
habitat value. The LCP also affords differing levels of protection for these ESHAs based 
on their classification. ESHA Policy 0.1 pertains to Category "A" and "B" ESHAs and 
reads as follows: 

LCP ESHA Policy D. 1 : 

D. CATEGORY "A" & "B" ENVIRONMENTALLY SENSITIVE 
HABITAT AREA POLICIES 

The following policies apply to Category A and B ESHAs 
only, as delineated on Exhibit H. 

1 . Except for the ESHA B located in Planning Area 4A, the 
natural drainage courses and natural springs will be 
preserved in their existing state. All development 
permitted in Category A and B ESHAs shall be set back a 
minimum of 50 teet from the edge of the riparian habitat 
except as provided tor in the following subsections. If 
compliance with the setback standards precludes 
proposed development which is found to be sited in the 
least environmentally damaging and feasible location, 
then the setback distance may be reduced accordingly. 

a. Where existing access roads and trails cross 
streams, where emergency roads are required by 
State or County fire officials, and/or where access 
roads are required to serve residential units and 
recreational facilities I Muddy Canyon, the drainage 
course may be modified to allow the construction 
and maintenance of existing or new road or trail 
crossings. Such modification shall be the least 
physical alteration required to maintain an existing 
road or to construct a new road or trail, and shall be 
undertaken, to the extent feasible, in areas 
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involving the least adverse impact stream and • riparian habitat value. 

b. Where drainage and erosion control and related 
facilities are needed for new development and/or to 
protect the drainage course, the drainage course 
may be modified to allow construction of such 
facilities. Modification shall be limited to the least 
physical alteration required to construct and 
maintain such facilities, and shall be undertaken, to 
the extent feasible, in areas involving the least 
adverse impact to the drainage course. Where 
feasible, drainage and erosion control and related 
facilities will be located outside the drainage 
course. 

c. Where the construction requires filling or the 
modification of drainage courses substantially as 
shown in Exhibit L, drainage courses may be 
modified. 

d. Where the construction of local collectors, requires • filling or other modifications of drainage courses in 
PA 6, PA 12C, and/or the upper portion of PA 12A 
and where the alignment is shown to be the least 
environmentally damaging feasible alternative, 
drainage courses may e modified. 

e. Where access roads and trails exist or where new 
emergency roads are required by State or County 
fire officials, vegetation may be removed in the 
maintenance or construction of such roads and 
trails. Any required vegetation removal will be 
minimized. 

f. To the extent necessary, existing riparian 
vegetation may be thinned or selectively removed 
when required for habitat enhancement and/or fire 
control. Existing vegetation which is not classified 
as riparian may also be removed. 

g. Where drainage and erosion control and related 
facilities are needed to implement the Master 
Drainage and Runoff Management Plan and related • programs, vegetation may be removed in the 
construction and maintenance of such facilities. 
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Vegetation removal will be limited to the least 
required to construct and maintain such facilities 
and shall be undertaken, the extent feasible, in 
areas involving the least adverse impact to riparian 
vegetation. 

Upon the recordation of an Offer of Dedication for 
Planning Area 12E, the ESHA B located in 
Planning Area 4A may be altered as required for 
development authorized by this LCP. 

The LCP allows modification or elimination of all of the Category "D" ESHA drainage 
courses within the project area. All of the Planning Areas proposed for residential 
development, (PA) 4A, 4B, 5 and 6 contain some portion of a Category "D" ESHA 
(Exhibit 11 ). The applicable LCP Policy is F. 2. which reads: 

F. CATEGORY "D" ENVIRONMENTALLY SENSITIVE HABITAT AREA 
POLICIES 

2 . PA 1A, PA 1 B, PA 1C, PA 2A, PA 2B, PA 2C, PA 3A, PA 3B, PA 4A, PA6, 
PAS, PA9, PA10A,PA10B, PA11A, PA12A, PA12B, PA12D, PA 
12E, PA 12F, PA 12G, PA 12H, PA 121, PA 12J, PA 13A, PA 13B, PA 
13C, PA 13D, PA 13E, PA 13F, PA 14, PA 16A, PA 20A, PA 20 B, 
AND PA 20C: Vegetation and drainage courses will be modified or 
eliminated by development. The Open Space Dedication Programs and 
Riparian Habitat Creation Program will mitigate any habitat values lost as a 
result of such drainage course modification or elimination. 

E. CATEGORY "C" ENVIRONMENTALLY SENSITIVE HABITAT AREA 
POLICIES 

The protection of water quality in marine resource areas is subject to the 
authority of the State Water Resources Control Board". Protection of water 
quality is provided by the LCP Runoff Policies and will be reviewed by the 
Regional Water Quality Control Board in conjunction with subsequent coastal 
development permits and related environmental impact reports (EIR's). 

A water quality monitoring program shall be submitted to the Regional Water 
Quality Control Board prior to initial implementing approvals for the golf 
course, for the purpose of monitoring runoff entering the ocean as well as the 
riparian corridors. Copies of the results o f the monitoring program shall be 
forwarded to the Regional Water Quality Control Board and the County of 
Orange on a regular basis for their review to determine whether corrective 
action is required pursuant to the authority of said agencies. 
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Use and application of chemicals on the golf course and other landscape 
areas shall be limited to those approved by State, County, and Federal 
agencies. The landowner shall be responsible for notifying tenants and/or 
prospective initial purchasers of this requirement. 

c. USGS Blueline Streams 

A total of approximately 37,000 linear feet or slightly more than seven miles of streams 
and other minor drainages are proposed to be filled under the current project proposal. 
Of this figure, 9,400 linear feet or roughly 1. 7 miles are USGS Blueline streams and the 
remaining 27,200 linear feet or roughly 5 miles are other minor drainages. All of the 
Blueline streams are designated Environmentally Sensitive Habitat Areas (ESHAs) in the 
LCP. However, the minor drainages are not considered streams by the Commission's 
regulations or the certified LCP. These minor drainages, are classified as "jurisdictional 
non-wetland waters of the U.S." by the Army Corps of Engineers and are discussed 
below. 

The proposed project involves impacts to 9,400 linear feet or 1. 7 miles of USGS Blueline 
streams. Some of the streams contain riparian wetlands. All of the "blueline streams" 
are designated ESHA in the LCP. However, the proposed fill of ESHA designated 
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blueline streams is consistent with the LCP. The Commission also incorporates its • 
findings justifying impacts to environmentally sensitive habitat areas based on Section 
30007.5 of the Coastal Act which are contained in the Commission's actions on the 
County of Orange LCP at this point as if set forth in full. (See also discussion 
summarizing such findings in earlier section of this report entitled "Previous LCP 
Balancing.). Further, the LCP requires no mitigation for the loss of the ESHA, with one 
exception. The fill of the Category "8" ESHA in PA 4A can not occur until the applicant 
records an offer to dedicate the 289.6 acre open space area, PA 12E. 

Most of the "blueline streams" that will be filled as a result of the proposed residential 
development are Category "0" ESHA, which are characterized as steep drainages with 
little or no riparian vegetation. The Commission notes that in the certification of the LCP 
certain individual streams were allowed to be filled due to their less significant resource 
value in an effort to concentrate development adjacent to existing development and 
existing and/or planned roadways in areas more suited to development in exchange for 
the preservation of large tracts of more biologically significant natural areas for habitat, 
scenic and cultural resource protection, public access and recreational opportunities. 
The open space preservation areas contain mainly Category "A" and "B" streams. 

Although the LCP allows the significant modification or elimination of the Category "0" 
ESHAs within development planning areas, ESHA resources within the development 
planning areas are still recognized and protected. Most of the Category "A", "B" and "C" 
ESHAs are protected and development of these resources are either prohibited or 
limited. In most Category "A" and "B" ESHAs only development that can not be located • 
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outside of the ESHAs are allowed and only if the development is designed and sited to 
be the least environmentally damaging development alternative. 

The Commission found in the Substantial Issue portion of this appeal that because PA 5 
is not listed in the LCP ESHA Policy F.2. that indicates where Category "D" drainages 
can be filled, that the appeal raised Substantial Issue with regards to protection of 
ESHAs. However, as discussed further below, the Commission finds that the fill of this 
Category "D" stream was allowed to be eliminated or significantly altered in the originally 
certified LUP as well as in the first amendment to the LUP. The Commission also 
incorporates its findings justifying impacts to environmentally sensitive habitat areas 
based on Section 30007.5 of the Coastal Act which are contained in the Commission's 
actions on the County of Orange LCP at this point as if set forth in full. (See also 
discussion summarizing such findings in earlier section of this report entitled "Previous 
LCP Balancing.). The Commission finds that the fact that PA 5 is not listed in the above 
policy is a typographical error given its listing in the previous LCP Policy F.2 allowing its 
elimination. 

Exhibit 12 is a map of the ESHA designated streams and the Planning Areas as they 
were configured in the originally certified LUP and the first LUP amendment. As the map 
indicates, the portion of Category "D" Muddy Creek that is currently in PA 5 was at that 
time located in PA 6. ESHA Policy F.2 in the original LUP and the first amendment 
allowed this same portion of the stream to be filled when the Planning Areas were 
configured such that it was in PA 6. Under the second LUP amendment, the Planning 
Area boundaries were reconfigured by the County. As shown in Exhibit 11, the same 
portion of Muddy Canyon stream that was allowed to be filled when it was in PA6 is now 
located in PA 5 due to a boundary reconfiguration of the second LCP amendment. 
However, when the County revised the Planning Area boundaries in the second LCP 
amendment, they apparently inadvertently neglected to revise the listing in above Policy 
F. 2 to include PA 5. There is no basis in the Commission's findings or the County's 
proposal that the Commission intended to prohibit the fill of this segment of ESHA 
Category "D" stream once it was relocated to PA 5 through a planning area boundary 
reconfiguration. Therefore, the Commission finds that the fill of the ESHA Category "D" 
stream in PA 5 to be consistent with the certified Newport Coast LCP . 

d. Jurisdictional Non-Wetland Waters of the U. S. 

The project also includes the fill of roughly seven miles of streams and other minor 
drainages that are not defined as streams or ESHA in the LCP and not considered 
streams under the Coastal Act. The minor drainages are considered "non-wetland 
waters of the United States" and are regulated by the Army Corp of Engineers (See 
Exhibit 15). These drainages, typically two feet or less in width, are not considered 
streams by the Coastal Act and are therefore not mapped in the LCP or the post
certification maps that are certified by the Commission after the LCP is certified . 

The minor drainages are ephemeral or contain water only when it rains. When it rains, 
the drainages rapidly convey water to Muddy Creek or other tributaries but, at all other 
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times, they are dry due to their short length, sternness and narrowness. However, • 
because they convey water to streams, which ultimately empty into navigational waters, 
they are "waters of the U.S." 

Although these drainages are not considered streams in the Coastal Act, according to 
June 4, 1999 letter of U.S. Fish and Wildlife Service (FWS), they possess important 
functions and values that are commensurate with, if not well in excess of, some of the 
portions of the drainages that are "blueline streams" (Exhibit 16). Similar opinions were 
made in the June 4, 1999 letter of the U.S. Environmental Protection Agency (EPA) 
(Exhibit 14). Both FWS and EPA were objecting to the Army Corps of Engineers (Corps) 
issuance of a Nationwide Permit NW26 for the proposed project, citing cumulative 
impacts to 37,000 linear feet of streams and ephemeral drainages. On July 14, 1999, 
the Corps denied a NW26 permit without prejudice. 

However, on August 18, 1999, the Corps determined that the application did qualify for a 
NW26 permit subject to certain special conditions including mitigation for the loss of 
these non-wetlands jurisdictional waters (Exhibit 16a). Additionally, on July 14, 2000 the 
Corps submitted a letter to the Commission commenting on the project as now revised. 
The letter states that the project changes have further minimized aquatic impacts and 
that with the proposed changes and habitat mitigation that the project would still qualify 
for nationwide permit 26(Exhibit 16b). 

Finally, on July 19, 2000 EPA submitted a letter stating appreciation for the additional • 
analysis that had been requested by the Commission. However they expressed the 
same concerns of their previous letter regarding the fill of six miles of streams and 
associated wetlands. The letter concludes that they believe that the mitigation is 
inadequate given the significance of the loss and that potential non-point source 
pollution impacts may not have been adequately evaluated (Exhibit 14b). The 
Commission notes that the applicant's proposed wetland/riparian enhancement and 
creation plan is being proposed primarily to mitigate the impacts of fill of these 
jurisdictional non-wetland waters of the U.S. in order to obtain a 404 permit or waiver 
from the Corps. Most of the proposed wetland/riparian areas are also being proposed for 
water quality enhancement purposes. The wetlands/riparian mitigation and monitoring 
plan is discussed below. 

e. Wetlands 

As stated above, although the LCP defines wetlands as environmentally sensitive habitat 
area (ESHA), no wetlands are designated on the LCP ESHA Map, Exhibit H of the LCP 
nor are there specific wetland policies in the LCP. The Commission however notes that 
riparian vegetation associated with streams is considered wetlands under the Coastal Act 
definition of wetlands. The LCP does not define wetlands. 

With the exception of the proposed fill of 0.05 acres of seasonal wetlands in PA 4A, the 
wetlands fill proposed in conjunction with the proposed project is consistent with the LCP. • 
The other wetland impacts are (1) the fill of 100 sq. ft. or 0.002 acres of wetlands in Los 
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Trancos and Muddy Canyons (50 sq. ft. each) to place low flow interceptor concrete 
gutters, part of the water quality program, in the bottom of the creeks and (2) wetland 
shading impacts totaling 40 sq. ft. or 0.0009 acres due to the proposed Muddy Canyon 
bridge that replaced the previous Muddy Canyon detention basin. These latter impacts 
are allowed by the certified LCP because they will occur in conjunction with the allowable 
fill of a stream pinpointed for development. The Commission also incorporates its 
findings justifying impacts to environmentally sensitive habitat areas based on Section 
30007.5 of the Coastal Act which are contained in the Commission's actions on the 
County of Orange LCP at this point as if set forth in full. (See also discussion · 
summarizing such findings in earlier section of this report entitled "Previous LCP 
Balancing.). 

1. Fill of Seasonal Wetlands 

The project as proposed includes the fill of 0.05 acres of wetlands in Planning Area (PA) 
4A. The existing wetlands in PA 4A are seasonal in nature and occur as four small 
separate wetland areas on a ridge above Upper Wishbone (Exhibit 3). The four isolated 
wetland depressions (with two adjacent to each other) in three locations were, according 
to the applicant, created in upland areas during the period of cattle grazing operations. 
These linear depressions appear to have been scooped out with a backhoe and probably 
served to hold standing water into the early portion of the annual dry season, providing 
drinking water for cattle. They would likely continue to provide a similar function for 
wildlife and they support low diversity wetland vegetation consisting primarily of exotic 
annual herbs. The depressions are hydrologically isolated and the wetlands are 
supported only by rainfall. During the dry season, they are invaded by upland grasses 
and forbs3

. 

These four constructed depressions meet both the Army Corps of Engineers (ACOE) 
and the Coastal Act definitions of "wetland."4 Due to the abrupt boundary between the 
depressions and the surrounding upland, the area of these seasonal wetlands is the 
same under both the federal and Coastal Act definitions and is a total area of about 0.05 
acre. For notification to the ACOE and mitigation calculations, this figure was rounded 
up to a nominal 0.1 acre of impact. 

The wetlands are referred to by the applicant as isolated seasonal agricultural wetlands. 
The proposed fill of 0.05 acres of seasonal wetlands in PA 4A is for residential 
development purposes and not agricultural purposes. Nonetheless, the applicant 
contends that the three wetlands in PA 4A are exempt from the Commission's appeal 
jurisdiction under Section 13577(b)(2) of the Commission's regulation. Section 
13577(b)(2) provides that wetlands subject to the Commission's appeal jurisdiction do 
not include: 

3 LSA. 2000. Wetland/riparian mitigation and monitoring plan: Crystal Cove/Newport Coast phases IV-3 
& IV-4, Orange County, California. A report submitted to the U.S. Army Corps of Engineers, Ca 
Department of Fish & Game, and the Ca Coastal Commission dated Mary 16, 2000. 

4 LSA. 1999. Addendum to delineation of wetlands and jurisdictional waters and calculation of impacts to 
waters- Crystal Cove/Newport Coast phases IV-3 & IV-4 
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" ... wetland habitat created by the presence of and associated with agricultural 
ponds and reservoirs where the pond or reservoir was in fact constructed by a 
farmer or rancher for agricultural purposes; and there is no evidence[ ... ] showing 
that wetland habitat predated the existence of the pond or reservoir. Areas with 
drained hydric soils that are no longer capable of supporting hydrophytes shall not 
be considered wetlands." 

In support of their contention, the applicants have submitted statements by those familiar 
with the past agricultural operations. Aerial photographs have also been submitted 
documenting that the wetlands did not predate their agricultural operations. However, 
the applicant's evidence also documents that the agricultural operations ceased in 1995. 
Although these areas may have originally been created for agricultural purposes, the 
proposed development will not continue this or any other agricultural use of the site. 
Further, despite the cessation of the agricultural operations, the wetlands remain viable. 
Since the site no longer contains an agricultural use, the remaining wetlands are no 
longer associated-with or created by an agricultural pond. The Commission finds that the 
exemption provided in Section 13577(b)(2) does not apply to wetlands that currently exist 
independent of and disassociated from preexisting agricultural activities. The 
Commission also finds that the exemption is in applicable to the proposed fill of wetlands 
for other than agricultural purposes. 

• 

The proposed wetland fill for residential purposes is inconsistent with the certified LCP. • 
The LCP identifies wetlands as an environmentally sensitive habitat area (ESHA) even 
though no wetlands were designated on the LCP ESHA Map. The LCP contains no 
policies authorizing the fill of wetlands. It is possible that the LCP omits wetland specific 
policies because the wetlands at issue did not exist at the time the LCP was certified. 
Because there are no LCP policies specifically authorizing the fill of the wetlands, the 
Commission finds that the fill of the existing 0.05 acres of seasonal wetlands in PA 4A for 
residential purposes is inconsistent with the ESHA protection policies of the certified LCP. 
This finding is also supported by the appellate court decision in Balsa Chica Land Trust v. 
Superior Court (1999) 71 Cal. App.4th 493. The Balsa Chica decision involved the 
Coastal Commission's approval of a local coastal program amendment that authorized 
development within wetlands and environmentally sensitive habitat areas. The Court of 
Appeal held that the Commission acted improperly in approving residential development 
in parts of the site that included wetlands. Given the existence of newly discovered 
wetlands and the omission of LCP policies that authorize permissible fill, the Commission 
finds that, in light of the Bolsa Chica decision, the County's LCP must be interpreted 
consistent with Section 30233 of the Coastal Act. 

Therefore the Commission can approve the fill of the seasonal wetlands which is 
inconsistent with the ESHA protection policies of the certified LCP only if it finds that the 
proposed project is the least environmentally damaging alternative and that the project 
provides benefits over and above that which is required by the LCP and only if the project • 
is found to be on balance, most protective of the land resources pursuant to Section 
30007.5 of the Coastal Act. An analysis of the approvability of the proposed fill pursuant 
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to Section 30007.5 of the Coastal Act is provided in a later Section of this staff report 
entitled, Use of Balancing in Conflict Resolution. 

The applicant is proposing mitigation for the fill of the seasonal wetlands although they 
continue to argue the Commission's jurisdiction to regulate such wetland fill. As part of 
the Wetland/Riparian Mitigation and Monitoring Plan, prepared by LSA Associates, Inc., 
revised May 16, 2000, the applicant proposes 4:1 mitigation of the fill of the seasonal 
wetlands by creating 0.40 acres of seasonal wetlands in selected sites within the 
permanently dedicated open space area of PA 12E. PA 12E is required to be offered for 
dedication to the County of Orange for open space purposes pursuant to the 
requirements of the LCP land dedication program established at the time of LCP 
certification. The land dedication policies are found in the Resource Conservation and 
Management Policies. Policy A.2.c requires the landowner to record an Offer of 
Dedication for PA 12E to the County of Orange prior to or concurrent with the recordation 
of the first final development map, other than a large-lot subdivision in PA 4A, 4B, 5, or 6 
(Exhibit 17). The applicant's de novo application includes the offer of dedication of PA 
12E to the County of Orange for open space purposes. In fact, offer of dedication has 
already been made and is scheduled for acceptance by the Board of Supervisor's in 
August. 

The proposed mitigation is on-site and in-kind. It would be accomplished by creating a 
total of 0.4 acre of similar linear depressional wetlands at three locations about 2500 feet 
to the northeast of the existing wetlands. Construction will entail grading, installation of a 
clay liner, and covering with topsoil salvaged from the seasonal agricultural wetlands that 
will be filled. The constructed wetlands will probably hold water for a longer period after 
rainfall events than the existing wetlands because the clay liner will be less pervious than 
the sandy bottom of the agricultural depressions. As a result of the method of 
construction and their larger area, the constructed wetlands can reasonably be expected 
to provide wetland functions equal or superior to those made available by the existing 
wetlands. 

The proposed wetland/riparian mitigation plan states that the wetlands can and will be 
constructed at different times during the development process. If the existing wetlands 
were filled without the replacement wetland being constructed there would be an 
additional temporary loss. Under this scenario, full mitigation is not occurring for the 
habitat impacts. The replacement wetlands can easily be constructed early in the 
development process. They will be located in a natural open space area that will be 
dedicated for habitat purposes. Only as conditioned to construct the seasonal wetland 
mitigation prior to disturbance of the existing wetlands is the proposed project 
consistent with the ESHA protection policies of the LCP which balanced the protection 
of certain individual ESHAs to achieve a greater goal of the protection o f higher quality 
wetlands associated with streams and preserved in large open space areas . 

2. Wetland Impacts Due to Water Quality Improvements 
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The proposed project will result in the impact of a total of 0.002 acres of riparian wetlands • 
in Los Trancos and Muddy Creeks in order to construct water quality improvements. The 
specific water quality improvements resulting in wetland impacts are four foot wide 
concrete interceptor gutters or swales that are necessary in the bottom of both creeks in 
order to divert the low flow or summer runoff to proposed buried pump stations for 
conveyance to the adjacent sanitary sewer lines (Exhibit 20). The low flow diversion 
structures will be placed in the bottom of the creeks just landward of Pacific Coast 
Highway where the riparian vegetation is minimal. The applicant's biological consultant 
recently resurveyed the interceptor swale location and determined that the location in Los 
Trancos creek is already lined with grouted rip rap and that small patches of cattails grow 
seasonally in the sediment that accumulates on the lined channel bottom. The location in 
Muddy Creek is virtually unvegetated, with a rocky bottom. The applicant is however 
proposing to mitigate the potential loss of riparian vegetation that could occupy the 1 00 
sq. ft. of area that will be displaced due to the construction of the water quality facilities. 
The mitigation is included in the May 16, 2000 wetlands/riparian mitigation and 
monitoring plan. 

This low flow diversion is a significant water quality enhancement in that the urban runoff, 
which would be normally discharged onto Crystal Cove State Beach during the peak 
summer beach use period will not occur. To accomplish the nuisance flow diversion to 
the Orange County Sanitation District facility the applicant must construct pump and 
interceptor structures in and adjacent to both Los Trancos and Muddy Creeks. In each 
creek 1 00 sq. ft. of potential wetlands area would be impacted in order to accommodate • 
the diversion structures. 

Based on a recent field visit by the applicant's biological consultant to determine the 
exact of habitat that exists in the location of the interceptors, the proposed location of the 
structures will not displace any wetlands. The biologist reports that in Muddy Creek that 
the site is now covered with grouted rip rap. The bottom of Los Trancos Creek at the 
interceptor location is lined with concrete. However, periodically sediment accumulates in 
the creek bottom and cattails and other vegetation grows on top of the concrete lining. 
Therefore there is a potential to impact low quality wetlands with the construction of the 
water quality devices. 

The fill of riparian wetlands for water quality facilities, while not an allowable use under 
the Coastal Act, would be allowed under the certified LCP. The Commission also 
incorporates its findings justifying impacts to environmentally sensitive habitat areas 
based on Section 30007.5 of the Coastal Act which are contained in the Commission's 
actions on the County of Orange LCP at this point as if set forth in full. (See also 
discussion summarizing such findings in earlier section of this report entitled "Previous 
LCP Balancing.). The fill occurs in the portions of Los Trancos and Muddy Creeks that 
are designated Category "B" ESHA on the LCP ESHA Map but are in actuality lined with 
concrete, in the case of Los Trancos and filled with grouted rip rap in the case of Muddy 
Creek. ESHA Policy 0.1.b. states that Category "B" ESHAs shall be preserved in their 
existing state unless specifically allowed to be filled. All other development must be set • 
back a minimum of 50 feet from the riparian vegetation of the stream. However, the 
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policy goes on to allow drainage and erosion control and related facilities to modify a 
Category "B" ESHA if the facility is sited in the least environmentally damaging and 
feasible location and the modification is limited to the least physical alteration required to 
construct and maintain such facilities. The wetland fill is subject to a Department of Fish 
and Game Streambed Alteration Agreement. DFG has reviewed the proposed wetland 
fill and the proposed mitigation contained in the May 16, 2000 Wetland/Riparian 
Mitigation and Monitoring Plan and found it acceptable (Exhibit 21). 

The proposed low flow diversion interceptor structure is part of the runoff management 
system and one of the key elements of the water quality enhancement program. The 
interceptor pump is located in the bottom of the creeks in order to pick up the maximum 
amount of summer nuisance flow coming down the creeks . The Department of Parks 
and Recreation was consulted in the location of the facility in Los Trancos Creek. The 
location was chosen because it affords an opportunity to also collect the runoff from the 
Los Trancos public beach parking lot and divert it to the sewer system. Therefore the 
Commission finds that the interceptor swales are located in the least environmentally 
damaging location and the location that will allow the maximum water quality benefit. 

The LCP does not contain specific wetland mitigation policies. However, the applicant is 
proposing to mitigate the loss of the wetlands in the proposed wetlands/riparian mitigation 
and monitoring plan through enhancement of existing riparian wetlands and creating 
riparian wetlands in portions of Muddy Creek where it does not exist. The Commission 
therefore finds that the potential fill of 0.002 acres of riparian wetlands for water quality 
purposes is consistent with the ESHA policies of the LCP. 

3. Wetland Impacts Due to Bridge Shading 

The proposed project no longer includes the construction of a detention basin and road 
in Muddy Canyon. The private road was for vehicular access for residents of the future 
gated community to get to the private recreation facility proposed on the opposite side 
of Muddy Canyon in PA 12C. Both the detention basin and road have been eliminated 
in favor of a bridge. The proposed bridge, like the previous detention basin, is located 
primarily within PA 17, Crystal Cove State Park (Exhibit 22). Specifically, the bridge is 
located within the easement area retained by the Irvine Company in the sale of the park 
land to the Department of Parks and Recreation. Although the bridge will have some 
minor shading impacts on the wetlands within the Muddy Canyon, no wetlands fill will 
occur as the bridge supports are not located in the creek. The bridge will cause shading 
impacts to 40.5 sq. ft. or 0.0009 acres of riparian wetlands. This shading impacts is 
minor and is environmentally superior to the previous Muddy Canyon detention basin 
that would have resulted in the fill of 0.12acres of wetlands. Therefore this alternative is 
the least environmentally damaging alternative as required by ESHA Policy D.1.a. that 
allows modification of the Category "B" creek section due to new access roads provided 
that the modification is the least physical alteration necessary and that it occurs in a 
manner involving the least adverse impact to the stream and riparian habitat values . 
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Based on written information submitted by the applicant the proposed bridge will be • 
approximately 33.5 feet wide, approximately 200 feet long and 40 feet above the bottom 
of the Creek channel. According to the applicant's biologist, the width of the wetlands 
area under the proposed bridge is approx. 12 feet. The bridge supports will be well 
outside of the wetland area and the wetlands will not be disturbed during the 
construction of the bridge. The applicant has not however submitted adequate bridge 
plans. The bridge is shown on grading plans but which do not include a site plan 
showing the location of the proposed bridge in reference to the existing wetlands and 
creek. The plans also do not include scaled plan view drawings, cross-sections or 
elevation plans. Therefore the Commission is imposing special condition 12 requiring 
the submittal of adequate final bridge plans. Because the bridge is located on 
Department of Parks and Recreation (DPR) property, the applicant is required to obtain 
DPR review and approval prior to submittal to the Executive Director. DPR has 
reviewed preliminary bridge plans and have indicated to Commission staff that the 
bridge is environmentally superior to the previous detention basin and will have minimal 
visual impacts on users of the Park. 

The wetland vegetation is expected to decrease in density due to shading by 
approximately 9%. However, it is likely that wetland vegetation more tolerant to shade 
will offset the small decrease in density of the existing vegetation. Therefore the 
Commission agrees that the shading impacts of the Muddy Creek wetlands will be 
insignificant. However, the applicant is proposing to mitigate this impact in the proposed • 
wetland/riparian mitigation and monitoring plan. 

Therefore, as proposed to mitigate the potential shading impacts on 0.0009 acres of 
wetlands caused by the proposed Muddy Canyon bridge by the creation of 0.002 acres of 
new riparian expansion within Muddy creek pursuant to the May 16, 2000 
Wetlands/Riparian Mitigation and Monitoring Plan prepared by LSA Associates, is the 
proposed project consistent with the applicable ESHA protection policies of the certified 
LCP. 

4. Purple Needlegrass Impacts 

The existing 3,800 ft. long fire access dirt road which connects PA 4A to PA 5 is required 
by the Orange County Fire Authority (OCFA) to be widened from the current 12ft. to 26 
ft. wide. Adjacent to the existing fire access road is several patches of Purple 
Needlegrass, a component of once widespread environmentally sensitive native 
Needlegrass grassland. The Purple Needlegrass remnant however, is no longer 
considered ESHA due to it small size and isolation from other native grassland 
vegetation. The Commission however notes that Purple Needlegrass is listed in the 
Department of Fish and Game Natural Diversity Data Base as a sensitive natural 
community. 

The applicant has petitioned OCFA to grant a variance to allow the road to be narrower • 
where it is adjacent to Needlegrass. The applicant submitted plans for the road indicating 
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that the road will be a minimum of 14ft. wide. In order to avoid the Needlegrass that is 
adjacent to the road it must be shown at its maximum width and alignment. Although the 
road is proposed to be narrowed to a maximum of 14 feet where it is adjacent to 
Needlegrass to avoid impacting it, 0.4 acres of Needlegrass will be loss due to proposed 
residential development in PA 4A and PA 5 (Exhibit 2). Therefore special condition 1 0 
requires the applicant to submit final revised plans indicating the maximum width and 
alignment of the road to assure that the Needlegrass that can be avoided is saved. 

The applicant is proposing to mitigate the loss of Purple Needlegrass due to residential 
development through the creation of a 1.6 acre Southern Coastal Needlegrass grassland 
(4:1 ratio). The created grassland will be adjacent to an existing healthier stand of 
Needlegrass located away from the road (Exhibit 2). The Southern Coastal Needlegrass 
Grassland Restoration Plan, by LSA Associates, Inc., date December 14, 1999 has been 
reviewed by the Commission staff biologist and found to be adequate in terms of the 
mitigation proposal and monitoring plan. The Commission notes that the applicant has 
successfully created another Needlegrass grassland mitigation site near Signal Peak. 

2. STREAM SEDIMENT SUPPLY AND BEACH NOURISHMENT IMPACTS 

a. Project Setting 

The proposed project is within an area identified as the Crystal Cove Littoral Sub-Cell. 
The east jetty of Newport Harbor and Abalone Point, near Laguna Beach bound the 
longshore extent of this sub-cell. The inland boundary follows the upland watershed 
divide and both Los Trancos Canyon and Muddy Canyon are sediment sources for this 
littoral sub-cell. 

There have been many modifications to this sub-cell both to the supplies of sediment to 
the sub-cell and to the transport through the sub-cell. The biggest impact was the 
construction of the Newport Harbor jetty system that began in 1918. By 1936, the 
jetties were built out to water depths of about -50' Mean Sea Level. These jetties block 
most sediment from being transported from the Balboa Peninsula to any of the beaches 
south of the jetties (Jenkins and Wasyl, 2000, pg. 52). 

The Crystal Cove Sub-Cell now consists of a number of pocket beaches that are 
stabilized by shore normal rock outcrops that have formed a natural groin system. The 
beaches that form between these outcrops are thin veneers of sand over wave cut 
platforms. Since completion of the Newport Harbor jetties, these pocket beaches have 
become relatively stable, with the sand losses balanced by the influx of new material 
from the terraces, streams and dredge disposal. (Noble, 2000, pg. 2) 

b. Consistency of proposed project with LCP 

The Resource Protection Program Findings of the LCP states, in part: 
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The major objective of the Erosion and Urban Runoff Management for The • 
Newport Coast is to assure that erosion and runoff rates do not significantly 
exceed natural rates, while at the same time assuring sand replenishment 
provided within the coastal watershed is maintained. (The Newport Coast littoral 
"cell" is limited and partially dependent on the local watershed for sand 
replenishment.} 

The LCP contains erosion control, sediment and runoff policies to carry out the above 
objective of preserving the beach sand replenishment process while maintaining the 
stability of the natural streams. LCP Sediment Policy J.4 states: 

J. SEDIMENT POLICIES (in part) 

4. Sediment movement in the natural channels shall not be significantly 
changed in order to maintain stable channel sections and to maintain the 
present level of beach sand replenishment. 

Further, Runoff Policy K.1 states: 

K. RUNOFF POLICIES (in part) 

1. Peak flood discharge rates of storm water flows in the major streams shall 
not exceed the peak rate of storm water runoff from the area in its natural 
or undeveloped state, unless it can be demonstrated that an increase in 
the discharge of no more than 1 0% of the natural peak rate will not 
significantly affect the natural erosion/beach replenishment process. 

• 

• 
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c. Peak flood discharge rates 

The proposed project will substantially alter the drainage, erosion and sediment 
deposition of the project site. 86 acres that are now in the Los Trances watershed will be 
graded to drain to Muddy Canyon. Development in both watersheds, will include 224.2 
acres of impervious surfaces (130.8 for Los Trances and 93.4 acres for Muddy Canyon); 
180.4 acres of common irrigated area (116 acres for Los Trances and 64.4 acres for 
Muddy Canyon); 92 acres of residential irrigated areas (56.2 acres for Los Trances and 
35.8 acres for Muddy Canyon); 710.9 acres of fuel modification and natural canyon areas 
in Los Trances; 64.6 acres of fuel modification area for Muddy Canyon and 625.8 acres 
of natural canyon area in Muddy Canyon. 

Both watersheds will have a large increase in water inputs for the summer months, due 
to irrigation. Total water inputs to Los Trances will decrease by over 36 acre-feet, 
primarily due to the reduction in the watershed area (Exhibits 25-32). Muddy Canyon 
will have an increase in total water inputs of 163 acre-feet, due to the increase in 
watershed area and to irrigation (Exhibits 25a-32a). The increase in impervious surface 
will cause an increase in volume of runoff in both watersheds --10 acre-feet for Los 
Trances and 110 acre-feet for Muddy Canyon. Six detention basins will be used to 
control drainage in the watersheds and reduce post-project peak flows.· {Exponent 
(April20, 2000) Projected Water Balance for Los Trances Canyon, Crystal Cove Area, 
California; and Exponent (April20, 2000) Projected Water Balance for Muddy Canyon, 
Crystal Cove Area, California.) 

flood discharge of storm water flows in Muddy Canyon and the 25-year and 1 00-year 
peak discharge of storm water flows in Los Trances Creek shall not exceed the peak 
rates of storm water runoff from the area in its natural or undeveloped state. The 5-
year and 1 0-year peak flood discharge of storm water flows from Los Trancos Creek 
will exceed the peak rates of storm water runoff from the area in its natural or 
undeveloped state; but the increase in discharge is less that 10% of the natural peak 
rate. With implementation of the beach sand replenishment program outlined in 
Special Condition 6 and discussed further below, this increase in peak flood discharge 
of storm water flows will not significantly affect the natural erosion/beach sand For Los 
Trances, peak 100-year flows are modeled to be 1,637 cubic feet per second (cfs) for 
pre-project conditions and 1 ,563 cfs for post project conditions. For Muddy Canyon, 
peak 1 00-year flows are modeled to be 960 cfs for pre-project conditions and 952 cfs 
for post project conditions. (John Tettemer and Associates (June 2000). Proposed 
Runoff Management Plan Watershed Map, Figure 2.) Post-project peak flow durations 
will be far longer than pre-project peak flow durations to accommodate the increased 
runoff volume. At some locations in both watersheds, the peak flows for smaller events 
(5-year, 1 0-year and 25-year events} are projected to be larger for post-project 
conditions than for pre-project conditions. These increases will occur within the limits 
defined in Policy K1 of the certified LCP; the post-project peak discharge rates from Los 
Trancos for both the 5-year and 1 0-year events will exceed the pre-project discharge 
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rates by 1.4% and 0.7% respectively, but the post-project peak rates will not exceed the • 
pre-project discharge rates by more than 10% consistent with Policy K1. 

As currently designed, the proposed project will be designed so that all peak 
replenishment process. Therefore, the Commission finds the project as conditioned 
consistent with Policy K1 of the certified LCP. 

d. Channel stability 

LCP Policy 01 states, in part, that: 

... the natural drainage courses and natural springs will be preserved in their 
existing state ... 

LCP Policy J4 elaborates on two aspects of this requirement: 

Sediment movement in natural channels shall not be significantly changed in 
order to maintain stable channel sections and to maintain the present level of 
beach sand replenishment. 

The matter of beach sand replenishment is addressed in the following section. In this 
section, the issue of channel stability within Muddy and Los Trances Canyons is • 
discussed. Consistency with the LCP also requires that there will be no significant 
scouring or erosion of the channel bed. Bank undercutting and collapse is not a 
significant erosion mechanism in Muddy and Los Trancos canyons in that, for the most 
part, no banks are developed in these steep-sided, canyon-defined streams. 

The amount of both coarse- and fine-grained sediments carried by Muddy and Los 
Trances canyons is expected to be reduced as a result of development (Chang, 2000). 
Further, the duration of peak flow (storm} events will be far longer than pre-project peak 
flow durations to accommodate the increased runoff volume (Tettemer, 2000}. These 
conditions raise the concern, expressed by some of the appellants and by EPA, that 
streams will become more erosive, leading to instability of the channel sections. 

The greatest reduction in sediment volume as a result of development is expected in 
the finest size fractions-silt and clay (Chang, 2000). Most of this material is carried in 
the wash load of streams; that is, it is carried in suspension without interacting with the 
bed of the stream. The amount of wash load is driven by sediment supply-it will be 
reduced as a result of development primarily because of the increase in impervious 
surfaces and in changes in the nature of vegetation cover. The loss of wash load as a 
result of development will not, as the appellants claim, result in increased erosion, 
incision, or destabilization of the banks. These processes depend on the shear stress of 
the water upon the stream's bed and banks and not on the amount of sediment in the 
wash load. Accordingly, increased erosion is not expected as a result of the reduction of • 
fine sediments that will occur as a result of development. 
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There also will be, however, modest reductions in the sediment yield in the coarser size 
fractions-sand and gravel (Chang, 2000). Most of this material is carried in the bed 
load of a stream; that is, it is rolled along or bounced along the bed of the stream. A 
stream has a certain capacity to carry materials as bed load. Thus, the amount of bed 
load is driven not only by sediment supply, but also by the shear stress of the water (a 
function of velocity) and by the percentage of its capacity that is occupied. Thus, if a 
stream is carrying its maximum bed load capacity for a given flow velocity, then a 
reduction in sediment supply may be compensated for by increased erosion of the 
stream's bed. There are two reasons why, in the case of Los Trancos and Muddy 
canyons, such increased erosion is not likely to occur to any significant amount. First, it 
appears that the coarse sediment supply is currently not high enough to ensure that the 
streams presently are carrying their bed load capacity. Thus, the bed load may, like the 
wash load, be limited by the supply of sediment in pre-development conditions. In fact, 
the relatively low sand and gravel yields estimated for Muddy Canyon (Chang, 2000) 
suggests that the stream is not near its bed load capacity in its current state. Second, 
there is evidence that much of the bed of Muddy Canyon is armored (Tettemer, 2000; 
David Pryor, personal communication)-that is, the bed consists either of bedrock or of 
boulders so large that they cannot be moved by all but the largest floods. Armored 
stream beds are not subject to scour. Los Trancos canyon appears to be less well
armored, and may be subject to somewhat more scouring. The development will have 
far less impact on Los Trancos canyon than on Muddy Canyon, however, and 
significant increases in scour are not anticipated . 

Finally, although post-development peak discharge rates will, in most cases, be kept at 
pre-development levels or even reduced (Tettemer, 2000) the duration of flood events 
will be greatly increased as a result of the detention of some of the runoff and the 
greater volume of runoff resulting from the development. Longer flood events could lead 
to greater scouring, even if peak discharges are not appreciably increased. Because of 
the armoring of Muddy Canyon mentioned above, however, increased scouring is not 
likely to be significant. Further, the berm associated with the former agricultural 
reservoir in the upper reaches of Muddy Canyon will serve as an additional detention 
basin. LSA (2000) predicts that water reaching this pond, which is dry for most of the 
year, will be lost through evapotranspiration and infiltration. At the east end of the berm 
at the lower end of this reservoir, several feet above the level of the pond, there is a 
deep ravine that discharges into the stream below the berm. Following extreme rainfall 
events, the pond will act as a detention basin with excess water flowing out through this 
ravine. In smaller flood events it is unlikely that any additional runoff will enter Muddy 
Canyon between this structure and the tributary draining watershed M2r (Tettemer, 
2000). 

Thus, it is unlikely that the proposed development will result in a significant increase in 
scour of Muddy or Los Trancos Canyons, and the stability of the channel cross section 
should be maintained consistent with LCP policies J4 and 01. Inasmuch as this has not 
been the case in Los Trancos canyon as a result of existing development in its 
watershed, the conditions in Muddy Canyon differ such that such a comparison is not 
valid. The proposed development will have little additional effect on Los Trancos 
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canyon because the watershed of Los Trancos canyon is little impacted by the 
proposed development-most of the runoff would be diverted into Muddy Canyon 
where it would be discharged into the stream immediately upstream from the Pacific 
Coast Highway. 

e. Changes to natural erosion/beach sand replenishment process 

Certified LCP Sediment Policy J4 requires that sediment movement in the natural 
channels shall not be significantly changed in order to "maintain the present level of 
beach sand replenishment." This policy is a recognition of the fact that LCP approved 
development will cause some changes to the conditions of the natural channels or 
Blueline streams. Accordingly, the proposed project must be reviewed to ensure that it 
"maintains the present level of beach sand replenishment." 

• 

The changes in peak discharge events will change the sediment transport 
characteristics of both Los Trancos Creek and Muddy Canyon. In predicting the total 
sediment yield from watersheds, fine-grained material (wash load) and coarser material 
(bedload) are treated differently. Yield of the fine-grained material (such as silts and 
clays) correlates well with supply and can be estimated from the characteristics of the 
drainage area. Yield of the coarser material {sand, gravel, and cobble) is limited by 
either the availability of sediment or the flows that have enough energy to carry 
sediment. Once on the beach, the fine material tends to remain in suspension once it • 
reaches the ocean and will be quickly carried from the beach. The coarser material will 
remain on the beach and contribute to the littoral sediment supply. Due to the different 
transport mechanisms and fates of these materials, they are regularly modeled 
differently (Exhibit 23b). 

The proposed changes to the watersheds will reduce the available supplies of fine
grained sediment. The computed annual average yield of fine material are 694 tons for 
pre-project conditions and 164 tons for post-project conditions (Chang, 2000, pg. 5). 
No error analysis or sensitivity analysis was provide with this study; however, an overall 
summary report provided by the app.licant noted that "the accuracy of individual 
estimates are on the order of± 50% (Inman, Jenkins and Masters, 2000A, pg. 23.) 
This reduction in fine sediment yield of 530 tons per year will reduce the volume of fines 
in the nearshore area. Since fine material can be a detriment to water quality and 
visibility, a reduction in fines can benefit overall nearshore water quality. 

For coarse sediment yields, both Los Trancos and Muddy Canyon, in general, have 
more sediment available than there is stream flow available to erode or carry the 
material and are called capacity limited (as opposed to supply limited). Therefore 
changes to flow characteristics will change the sediment transport and the amount of 
inland material that will reach the beach. A 1 00-year flood series was created and used 
to predict pre-project and post-project average annual sediment transport rates. The • 
flood series was made up of various peak storm events that can be expected to occur 
during a 1 00-year period. The proposed development will result in a 23.8 ton/yr. 
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reduction in sand-sized coarse sediment from the two watersheds combined (Chang, 
2000, pg. 7), a 12.1 ton/yr. reduction of fine sand and a 172.1 ton/yr. reduction in 
coarse sand, gravel, cobble and boulders. The overall reduction in all coarse sediment 
will be 208 tons/yr. (Chang, 2000, pg. 6). Again, no error analysis or sensitivity analysis 
was provided with this study; however, the applicant provided an overall summary 
report that noted that '1he accuracy of individual estimates are on the order of± 50% 
(Inman, Jenkins and Masters, 2000A, pg. 23.) 

The applicant's consultants examined the effects of the 23.8 tons/yr. (18.3 cubic yards 
per year or 14 cubic meters per year) reduction in sand-sized coarse sediment. This · 
volume is well within the annual fluctuations of sediment within the Crystal Cove Sub
Cell. Based on conservative estimates of volumes of beach sand within the entire 
Crystal Cove Sub-Cell, this 23.8 ton/yr. decrease would represent about 0.005% of the 
existing beach sand volume (Jenkins and Wasyl, 2000, pg. 2) 

Both peak flows and sediment yields vary greatly from wet period events and dry period 
events and the applicant's' consultants also provided estimates of sediment yield 
reductions for wet and dry period conditions. Sediment yield during wet years is about 
2.8 times higher for wet periods versus dry periods (Jenkins and Wasyl, 2000, pg. 51). 
The project will result in a reduction in sand-sized coarse sediment of 10.5 cubic yards 
per year (8 cubic meters per year) for dry periods and 32.9 cubic yards per year (25.2 
cubic meters per year) for wet periods (Jenkins and Wasyl, 2000 pg. 52.) "After 20 
years of cumulative impact during a wet climate period, the net impact of the project 
would be a 24 em (10 inch) net retreat of the mean high tide line. This is insignificant 
relative to the natural cycles of beach retreat and recovery which cause net excursions 
in the mean high tide line of as much as 8 meters during the wet climate period." 
(Jenkins and Wasyl, 2000, pg. 2). 

The projected changes in sand-sized beach material are small, but quantifiable 
reductions in beach sand. These reductions may result in impacts that are small in 
comparison to current changes in the littoral system; however they constitute new 
changes that can be directly attributable to the proposed project. The reduction in fine 
sediment can be viewed as a positive water quality impact from the proposed project, 
but this does not offset the anticipated impacts to sand supply. 

The proposed project will also result in an annual reduction in coarse beach material, 
other than the material that compares in size with the average composition of sand now 
found on the beach. The proposed project will reduce the total coarse sediment yield 
by 208 tons per year, or 160 cubic yards per year (122.3 cubic meters per year). These 
coarser fractions are in the streambeds and "were later found in gravel and cobble beds 
underlying the present beach sand deposits in the neighborhood of the bluff toe" 
(Jenkins and Wasyl, 2000, pg. 19) (Exhibits 23 and 23a). These coarser sediments 
remain close to the toe of the bluff, and affect the slope of the backbeach. These 
coarser sediments were not included in the littoral sediment budget or the analysis of 
how the proposed project will alter the sand replenishment from the watersheds. 
Nevertheless, the reduction of these coarser sediments to the coast will alter the overall 
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beach profile and beach condition. In particular, this reduction of coarse sediment 
volume will deflate the dry beach profile. 

The project-related changes will result in an estimated reduction in total coarse 
sediment of 208 tons per year, or 160 cubic yards per year (122.3 cubic meters per 
year)± 50%. (Inman, Jenkins and Masters, 2000A, pg. 23) The estimated error for this 
volume of material, ± 50% would provide a range from 80 cubic yards per year to 240 
cubic yards per year. The provided estimate of 160 cubic yards per year is the median 
value within this range. This 160 cubic yards per year is a small amount of material 
when compared to the overall volumes of sand transport in the sub-cell. Total yield of 
coarse grained sediment in the sub-cell averages 2,900 cubic yards per year (2,220 
cubic meters per year) and net littoral transport averages 1 ,300 to 1 ,960 cubic yards per 
year {1 ,000 to 1 ,500 cubic meters per year) southward. (Jenkins and Wasyl, 2000, pgs. 
51 and 68) However, this sub-cell has been experiencing a small deficit in total 
sediment such that over a 20 year period, the average volume of material into the cell 
averages 1 ,230 cubic yards per year (941 cubic meters per year) less that the average 
volume of material leaving the cell. As proposed, the project would add to and increase 
this deficit. 

• 

The project related impacts to sediment supply are all tied to the hydrologic 
modifications, runoff detention and efforts to maintain the range of peak flood discharge 
of storm water flows at or below the peak rates of storm water runoff from the area in its 
natural or undeveloped state. Small reductions in overall peak flows and other • 
hydrologic modifications will reduce the sediment carrying capacity of the watersheds 
and reduce sediment transport to the beach areas. On-site retention could substantially 
increase the amount of coarse material held on site and further reduce the sediment 
supply to the coast. 

As stated above, LCP Policy J4 requires proposed development to "maintain the 
present level of beach sand replenishment." The impacts to sediment yield can be 
mitigated by annual replenishment of a comparable volume of beach-quality material. 
Ideally, the replenishment would add all the coarse-grained material in proportion to the 
pre-project supply rates and in a way to mimic pre-project distribution of the coarser 
material. However, for the various reasons provided below, the full range of coarse
grained material cannot be provided as replenishment material. A comparable volume 
of sand-sized material can approximate, but not replicate the pre-project conditions. 

Gravel and cobble are readily identified components of many beaches. However, little 
is known about gravel and cobble transport mechanisms or whether beach nourishment 
projects could reestablish the same gravel and cobble distribution that exists currently. 
The normal method of beach replenishment is to deposit new material over the existing 
beach and grade the overall slope to match pre-established contours. This technique 
would not place the coarse gravel and cobble at the base of the bluff. Even if a trench 
were excavated at the toe of the bluff, it would be difficult to mimic the natural slope or 
distribution of these coarser materials. If the gravel and cobble were placed in the • 
beach uniformly with the sand-sized material, its initial exposure on the surface would 
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detract from the overall quality of the beach, and there is no available information on 
how this coarser material will function. Eventually it could settle below the beach 
surface and could be transported to the toe of the bluff, but there are no studies to 
assure this or to estimate how long it would take for the redistribution to take place. 
Due to these uncertainties, a complete replenishment of all the coarse-grained material 
with coarse-grained materials is not appropriate. 

However, beach replenishment using sand-sized material has been undertaken 
regularly and is well understood. The general distribution and transport of sand-sized 
material has been studied for the Crystal Cove Sub-Cell and is reasonably well 
understood. Replenishment by sand-sized material is an appropriate mitigation for the 
project-related losses of all the coarse material. 

The required replenishment program would be established to place approximately 160 
cubic yards per year of beach size sand onto beaches in the Crystal Cove Sub-Cell. 
Since this a small pocket beach, material should be placed on the beach in small 
increments, comparable to a one to five year supply, otherwise the material will quickly 
be carried downcoast. Prior to any in-kind replenishment, a program to achieve littoral 
sediment replenishment should be established. The development of a comprehensive 
program will provide a means to maximize the benefits of individual mitigation efforts in 
the area now and in the future. A comprehensive program would include, among other 
items, a suggested schedule for replenishment, identification of sand sources, 
environmental review of the replenishment efforts, design of the replenishment program 
and follow-up monitoring. 

The Watershed and Coastal Resources Management Division of the Orange County 
Public Facilities and Resources Department is attempting to develop a number of 
programs relating to coastal and watershed management. A beach replenishment 
program for the Crystal Cove Sub-Cell would fit well with the general direction of this 
Department; however, a full program is not now available. State Parks is also 
concerned with the continued stability of the state beaches and may also be interested 
in developing a replenishment beach sand program that could be implemented in the 
Crystal Cove Sub-Cell. There is not now a full replenishment program that evaluates 
and guides the use of the most appropriate sites and methods for introducing the 
material so that it will mitigate this project's impacts and maximize benefits to sandy 
beaches in the Crystal Cove sub-cell. Absent such a program, the Commission cannot 
specify a direct in-kind placement of sandy material as mitigation for this particular 
project. 

The in-lieu fee is an alternative mitigation mechanism that is used when in-kind 
mitigation of impacts is not presently available. The Commission has successfully used 
the in-lieu fee mechanism to mitigate sand supply impacts in the San Diego region and 
the Santa Cruz region. To implement this mechanism, the sand supply impacts must 
be quantified and then translated into a specific dollar amount. This fee is then put in 
an interest-bearing special deposit account for future allocation to an identifiable sand 
replenishment effort developed through a program that is specifically designed to 
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address the impacts caused by the project at issue. In-lieu fees are particularly • 
appropriate in cases such as this, where although there may be as yet unidentified 
opportunities for beach replenishment in the future within the Crystal Cove Sub-Cell, in-
kind replacement today, by a single applicant, is not an undertaking likely to result in 
successful resource impact mitigation. Nonetheless, the impacts must be mitigated. 
This is also particularly important to acknowledge given that the project is adjacent to a 
state public beach. 

Overall, absent any other mitigation proposals for the sand supply impacts of the 
project, the Commission is obligated to require in-lieu fee mitigation in order to approve 
the proposed project. Special Condition 6 therefore requires the applicant to establish 
an in-lieu fee account based on the quantifiable impacts of the proposed project. 

Inquiries by the Commission staff find that costs for local sand replenishment in the 
Orange County area vary widely, depending upon the particular location of the source 
material, method of transportation and total volumes being considered. Undelivered 
sand from landfills in Southern California are as low as $1/cubic yard. However, 
transportation costs for this material increase these costs significantly. Nourishment of 
the Crystal Cove Sub-Cell would have to be done in small amounts at regularly 
repeated projects. These would be land-based efforts, since the costs to mobilize and 
demobilize a dredge would make offshore supplies prohibitively expensive. 

In 1996, sand was trucked to and placed on Seal Beach at a total project cost of $11.50 • 
per cubic yard. (personal communication from Chris Webb, Moffatt-Nichol Engineers, 
20 July 2000) In 1998, a second nourishment project at Seal Beach brought sand in by 
rail at a total cost of $15.80 per cubic yard (op.cit). Sand was placed on a small beach 
in Huntington Harbor at a total cost of $25 per cubic yard; however, this cost included 
sieving the sand to meet a very close grain size tolerance (op.cit). The City of Encinitas 
annually nourishes Moonlight Beach. From 670 to 1,020 cubic yards of sand are 
purchased, hauled and placed on this city beach each year at costs ranging from $30 to 
$36 per cubic yard of sand (Sand Import- Moonlight Beach, Fiscal Year 92/93 through 
Fiscal Year 98/99; provided by City of Encinitas). 

Nourishment averaged $13.65 for the two separate projects at Seal Beach, cost $25 at 
Huntington Beach for a individual project and averaged $34.39 for 7 separate events at 
Encinitas. Using the most economical estimate for beach replenishment ($13.65 per 
cubic yard for the two separate projects at Seal Beach) and based on a total loss of 160 
cubic yards per year for 75 years, the anticipated economic life of the approved 
development, a one-time lump sum obligation would be: 

(160 cy/yr} x (75 yrs.) x ($13.65/cy} = $163,800. 

This estimate for annual nourishment of 160 cubic yards of sand is conservative. Using 
the average nourishment cost for the small nourishment projects at Moonlight State 
Beach, this same volume of nourishment would cost $412,680. The City of Encinitas • 
purchases sand from a commercial supplier, rather than acquiring opportunistic sand 
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and over half the replenishment cost is for the sand alone. If efforts were made to 
obtain opportunistic sand, these costs would compare better with those for Seal Beach. 
It is conservative, but reasonable to assume that the nourishment costs for the Seal 
Beach projects could reflect costs for nourishment in the Crystal Cove Sub-Cell. 

As specified in the Special condition 6, the purpose of these in-lieu funds shall be to 
support a beach replenishment program for the Crystal Cove Sub-Cell. This sub-cell is 
logically related to the direct, indirect and cumulative impacts of the project. This is a 
small area and if a beach replenishment program for the Crystal Cove Sub-Cell cannot 
be developed within a 5-year period, the funds can be used for general access and 
recreational purposes within the Crystal Cove Sub-Cell. As conditioned, the 
Commission finds the proposed project consistent with the requirement of Policy J4 to 
maintain the present level of beach sand replenishment. 

3. MARINE RESOURCES PROTECTION 

Water Quality and related Resource Protection LCP Policies 

The LCP Resource Conservation and Management Policy E designates the off-shore 
coastal waters ESHA Category "C" due to its diverse marine life and kelp beds and 
recognizes its designation as a Marine Life Refuge by the Department of Fish and 
Game (DFG) and an Area of Special Biological Significance (ASBS) by the Water 
Resources Control Board. LCP. ESHA Policy E. states: 

E. CATEGORY "C" ENVIRONMENTALLY SENSITIVE HABITAT 
AREA POLICIES 

The protection of water quality in marine resource areas is subject to the 
authority of the State Water Resources Control Board". Protection of water 
quality is provided by the LCP Runoff Policies and will be reviewed by the 
Regional Water Quality Control Board in conjunction with subsequent coastal 
development permits and related environmental impact reports (EIR's). 

A water quality monitoring program shall be submitted to the Regional Water 
Quality Control Board prior to initial implementing approvals for the golf course, 
for the purpose of monitoring runoff entering the ocean as well as the riparian 
corridors. Copies of the results o f the monitoring program shall be forwarded to 
the Regional Water Quality Control Board and the County of Orange on a regular 
basis for their review to determine whether corrective action is required pursuant 
to the authority of said agencies. 

Use and application of chemicals on the golf course and other landscape areas 
shall be limited to those approved by State, County, and Federal agencies. The 
landowner shall be responsible for notifying tenants and/or prospective initial 
purchasers of this requirement. 
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The applicant is proposing a water quality enhancement program in this de novo 
application. It was not included in the project approved by the County. Concerning the 
water quality treatment program, the applicant states, "although not specifically 
addressed in the LCP, recent interest in water quality measures and other matters 
expressed by the Commission and others have prompted the addition of these 
environmental enhancements". The applicant also contends that the Commission may 
lack any legal ability to impose a comprehensive mitigation program for water quality. 
The Commission strongly disagrees with this statement. 

The authority of the Commission with regards to the enforcement of the non-point 
pollution control provisions of the Coastal Zone Management Act was discussed by the 
Commission's chief counsel and deputy counsel in a memorandum addressed to the 
Commission and Interested Parties, dated October 21, 1999. The memorandum 
concludes that where the Commission has certified a LCP, on appeal, the Commission 
may impose compliance with the standards in the certified LCP, including any 
management measures to prevent or mitigate non-point source pollution. The 
applicable LCP provisions are specifically addressed below. Additionally, since the 
Commission is reviewing the proposed development for consistency with the certified 
LCP, and the certified LCP requires consistency with all permit requirements of the 
Water Board, the Commission's review is consistent with the limitations of Section 
30412 of the Coastal Act. 

The Coastal Commission does have the authority to address coastal water pollution 
associated with land use practices and constituting non-point sources of pollution. The 
applicant also states that the LCP does not contain ''water quality" policies. However, 
with respect to erosion and urban runoff control associated with the protection of marine 
water quality in particular, the LCP states the following: 

Marine water quality will be protected by directing runoff to natural drainage 
courses such as Los Trancos Canyon, Buck Gully, and Muddy Canyon ... and 
by means of erosion control techniques to slow runoff so that habitat areas 
are protected from flows significantly in excess of natural rates of flow. 
Additional control of non-point sources will be implemented if necessary to 
comply with State, regional, and County standards. 

In consideration of the applicable State, regional and County standards described 
herein and as discussed further below, the Commission finds that in addition to the 
erosion control techniques referred to in the LCP excerpts above, non-point source 
control measures, such as those proposed by the applicant and further augmented by 
conditions herein, are necessary for the proposed development in order to ensure runoff 
from the developed site will be consistent with State and local standards, and therefore 
consistent with the provisions of the Newport Coast LCP. 

Analysis of Water Quality Issues 

• 

• 

• 



• 

• 

• 

A-5-I RC-99-30 1 
Irvine Community Development Company 

Page 57 

The Newport Coast LCP provides for the protection of surface water quality in coastal 
streams and marine waters primarily through the Runoff Policies, and the ESHA 
Policies. The Commission notes the Grading Policies and Erosion & Sediment Policies 
listed with the Runoff and applicable ESHA Policies above, and discussed in other 
sections of this report, are also however, related to water quality. 

Muddy Canyon and Los Trancos Canyon contain at present, ephemeral streams, which 
will receive drainage from the proposed development. Both of these streams are 
tributary to coastal waters that are encompassed in an area designated as a Marine 
Life Refuge by the Department of Fish and Game, and an Area of Special Biological 
Significance (ASBS) by the State Water Resources Control Board (SWRCB). 

In the LCP, protection of surface water quality and sensitive resources in coastal 
streams and ocean waters, is heavily reliant upon applicant compliance with the 
regulations which govern this project under the authority of the State and Regional 
Water Boards. This is evident in LCP Policy 3.E., which states: 

The Category "C" ESHA area is encompassed within Crystal Cove State Park. 
The protection of water quality in marine resource areas is subject to the authority 
of the State Water Resources Control Board. Protection of Water Quality is 
provided by the Runoff Policies and will be reviewed by the Regional Water 
Quality Control Board in conjunction with subsequent coastal development 
permits ... 

The applicable runoff policies are noted above, however these policies specifically 
address processes associated with natural erosion and beach replenishment which 
required technical analyses of the development, specific to those issues, and as such 
are discussed in a separate section of this report. 

State and Regional Water Board Actions 

The project is subject to State Water Resource Control Board and Santa Ana Regional 
Water Quality Control Board (SARWQCB) regulations with regard to stormwater and 
non-stormwater runoff associated with new development during and after construction. 
Relevant permits include the State Water Resources Control Board (SWRCB) NPDES 
General Permit No. CAS000002 Waste Discharge Requirements (WDRs) for 
Discharges of Storm Water Runoff Associated with Construction Activity, the County of 
Orange Municipal NPDES Stormwater Permit No. CA 8000180, and the Orange County 
Drainage Area Management Plan, an implementing plan approved by the RWQCB for 
compliance with the municipal permit. In addition, the SARWQCB issued Waiver of 
WDR (9/30/99). Applicable regulations pursuant to the State and Regional Board 
authority indicated here, are described below. 

WDR Waiver of 401 Water Quality Certification Requirements 

Pursuant to section 401 of the Clean Water Act (CWA), any person applying for a 
federal permit or license for an activity which may result in a discharge of pollutants into 
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waters of the nation must obtain a state water quality certification verifying that the • 
activity complies with the state's water quality standards. No license or permit can be 
granted until certification required by section 401 has been obtained or waived. 

In response to the Irvine Company's request for 401 certification for the proposed development, 
the Santa Ana Regional Water Quality Control Board staff initially recommended denial without 
prejudice based on the following original assessment of record contained in a letter to Walt 
Petit, Executive Director of the State Water Resources Control Board from Gerard Thibeault, 
Executive Officer of the Santa Ana Regional Water Quality Control Board, dated September 20, 
1999, RE: REGIONAL BOARD RECOMMENDATION FOR DENIAL WITHOUT PREJUDICE 
OF 401 WATER QUALITY CERTIFICATION FOR THE PROPOSED CRYSTAL 
COVE/NEWPORT COAST PHASES IV-3 7 IV-4 PROJECT, UNINCORPORATED ORANGE 
COUNTY (ACOE REFERENCE NO. 980071600-YJC) which states: 

Based upon an assessment that the proposed project will result in alterations to the 
natural landscape, the drainage patterns of Los Trancos and Muddy Canyon Creek and 
the natural water quality runoff, Regional Board staff believes that the proposed project 
could alter the water quality in the receiving ASBS waters. There is inadequate evidence 
in the record that the discharges resulting from this project would be located at a 
sufficient distance from the Irvine Coast ASBS to assure the maintenance of natural 
conditions therein. Therefore. we cannot conclude. based on the existing information, 
that the project would comply with State water quality standards. 

The Regional Board staff indicated however. in the memo cited above, that they would 
be prepared to support certification, if it was determined that Ocean Plan standards 
applicable to areas of ASBS were not applicable to discharge from the proposed 
project. Subsequent to the recommendation above, the State Board Chief Counsel 
advised the SARWQCB that their application of the Ocean Plan discharge prohibition 
was inappropriate since discharges from the proposed project would be to tributaries to 
the ASBS rather than directly to the ASBS. 

• 
RWQCB staff found in reviewing the project absent ASBS considerations. it met 
RWQCB established criteria (attached and discussed specific to water quality, below) 
for waivers from WDR certification requirements. Pursuant to this determination, the 
RWQCB issued a waiver of individual waste discharge requirements for Phases IV-3 
and IV-4 of the Newport Coast Project, in response to the Irvine Company's request for 
401 certification of the project as part of its application for a 404 permit from the U.S. 
Army Corp of Engineers, on September 30, 1999. 

Relevant criteria (among other), specific to water quality on which the WDR waiver was 
based is found in the following condition: 

The project shall not cause a violation of any applicable water quality standard 
for receiving waters adopted by the Regional Board or the State Water 
Resources Control Board, as required by the Clean Water Act. • 
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• A letter directed to Coastal Commission staff dated December 29, 1999, from the 
Executive Director of the Santa Ana Regional Board, discusses the waiver. The letter 
states the following: 

• 

• 

In issuing the waiver, Board staff recognized that the project would be regulated 
under existing waste discharge requirements both during and after construction, 
namely, the State Water Resources Control Board's general construction activity 
stormwater permit, and the areawide urban stormwater permit issued to Orange 
County and co-permittees. Board staff would not have issued the waiver had we 
believed that the project regulated in this manner, would result in impairment of 
receiving waters. 

Additionally, the RWQCB has recently submitted a letter, dated July 14,2000 verifying 
that the WDR Waiver issued September 30, 1999 remains valid and applicable to the 
proposed development as revised and currently before the Commission. (EXHIBIT 40). 

The Commission notes that project opponents contend that the RWQCB action with 
respect to the WDR waiver was/is inappropriate, and in fact illegal. They maintain that 
the Ocean Plan standards are applicable to discharge associated with the proposed 
development due in part to the fact that direct discharge from the development into the 
ASBS is occurring, based on interpretation of the definition of a direct discharge 
associated with tributary drainage into the ASBS, and associated with discharge which 
will allegedly drain from the proposed development directly through Pacific Coast 
Highway (PCH) culverts over the bluffs and/or directly onto the beach, which at high tide 
would constitute a direct discharge. 

The applicant contends that no drainage from the proposed development will be 
discharged through the PCH culverts. The applicant has presented evidence {Master 
Drainage and Water Quality Plan Crystal Cove, dated June 20, 2000 and prepared by 
Hunsaker & Associates) that supports the contention that stormwater from the appeal 
area will discharged either to Muddy Creek or Los Trancos Creek and that the culverts 
that discharge over the coastal bluffs either drain Pacific Coast Highway or areas that 
have previously been permitted and that are not subject to this appeal. 

The Commission, therefore recognizes the policy interpretation of the SWRCB 
contained in a letter to the RWQCB, dated September 30, 1999, which served as the 
basis for RWQCB determination with respect to the Waiver of WDR for 401 
certification. Further, consistent with Section 30412 of the Coastal Act, the Commission 
finds that based on overall project analysis discussed herein, which includes a 
recognition of the assessment and determination of the Regional Board by action on 
401 certification, described and attested to in the above letter dated December 29, 
1999, the Commission does not expect that the storm water and/or non-stormwater 
discharge from the development will result in impairment of beneficial uses of the 
receiving water bodies, one of which is "biologically significant habitat area ", or that 
such runoff will otherwise significantly impact the Crystal Cove ASBS, recognized as 
Category "C" ESHA in the LCP, if the applicant achieves full compliance with the 
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provisions of the state general construction permit , the areawide urban stormwater • 
permit, the provisions of the WDR waiver, as conditioned and issued by the Regional 
Board and the LCP, all of which are discussed in detail below. 

SWRCB General Construction Activity NPDES Permit 

The State Water Resources Control Board {SWRCB) NPDES General Permit No. CAS000002, 
Waste Discharge Requirements {WDRs) for Discharges of Storm Water Runoff Associated with 
Construction Activity, is applicable to construction projects which result in a disturbance of 5 or 
more acres of land. Under this Permit, the discharger is required to employ Best Available 
Technologically Achievable (BAT) and Best Conventional Pollutant Control Technology (BCT) 
to reduce or eliminate storm water pollution. 

Opponents to the project have raised concerns about applicant compliance with the 
provisions of this Permit, with respect to the proposed development. This concern is 
based on video documentation of turbid runoff leaving an area adjacent to the appeal 
area that was under construction during a storm events last winter and being 
discharged into Muddy Creek. 

With respect to the video documentation of the site currently under construction and not 
subject to this appeal; BMPs designed to control erosion and sediment contained in 
stormwater runoff from development sites under construction is a regulatory 
requirement to which the development associated with the video is subject. Staff has • 
observed the video, however, there is incomplete evidence in the record for staff to 
determine whether the turbid water contained fine sediment and clays beyond that 
which is practicable to eliminate through the use of BMPs consistent with applicable 
regulations, or whether in fact, the BMPs employed by the Irvine Company in this 
specific case were inadequate or had failed. 

While the development that is the subject of the video tape is not before the 
Commission, the relevance of this discussion here is founded in a concern that 1) the 
BMPs/practices employed by the Irvine Company associated with development 
currently underway on property adjacent to the area where development is currently 
proposed, may have been inadequate or failed and 2) if so, it is conceivable that this 
may be indicative of what might occur on the area that is before the Commission in 
spite of the regulatory requirements to which the project is subject to for any reason - a 
flaw in scoping, preparation of the SWPPP, implementation, maintenance of BMPs or 
other reasons. 

In addition, pursuant to Administrative Civil Liability Complaint No. 99-90, The Irvine 
Company was fined for a violation of Waste Discharge Requirements pertaining to an 
authorized non-stormwater discharge associated with the development currently 
underway. As indicated above, the State General Construction Permit requires: 

" the SWPPP developed for construction activity to be designed and • 
implemented such that ... authorized non-stormwater discharge shall not cause 
or contribute to an exceedance of any applicable water quality standards'. 
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A discharge in exceedance of those effluent limitations established by the Regional 
Board for chlorinated discharge, may then constitute an action not in compliance with 
the State General Construction NPDES Permit. 

With respect to the latter of the two issues noted above as a basis for concern on the 
part of the Commission, specifically the applicant's potential failure to comply with 
provisions of the State General Construction NPDES Permit in conjunction with a 
development not subject to appeal but currently under construction; the Commission is 
aware of reports alleging the failure of some types of erosion control measures 
employed by the applicant. Commission staff discussed one such report, with the 
applicant in a meeting occurring on 7/18/00. In response to staff inquiry about the 
possible failure of erosion control devices, the applicant indicated that the report may 
have been associated with the dislodging of sandbags located on or near Pacific Coast 
Highway, intended to control runoff and trap sediment and debris. The applicant 
indicated that it is believed that this incident may have occurred as a result of vehicle 
operation on Pacific Coast Highway (PCH). PCH is a heavily traveled roadway, 
involving automobiles moving in excess of speeds of 45 mph. 

The Commission finds that in order to ensure the continued efficacy of erosion control 
measures and other BMPs required to control erosion and sediment during construction 
phase activity, site considerations, such as those which have the potential to affect the 
efficacy of BMPs by way of physical disturbance or other cause, must be addressed in 
the development and implementation of the SWPPP. 

Construction Phase Runoff Control 

The proposed development must be in conformance with applicable State and Regional 
Water Board regulations in order to be consistent with the LCP. While the State Water 
Resources Control Board (SWRCB) NPDES General Permit No. CAS000002, Waste 
Discharge Requirements (WDRs) for Discharges of Storm Water Runoff Associated 
with Construction Activity (General Construction Permit) does not require specific Best 
Management Practices or impose numeric effluent limitations, it includes the following 
narrative standards: 

DISCHARGE PROHIBITIONS: 

1. 

2. 

3. 

Authorization pursuant to this General Permit does not constitute an 
exemption to applicable discharge prohibitions prescribed in Basin Plans, 
as implemented by the nine RWQCBs. 
Discharges of material other than storm water which are not otherwise 
authorized by an NPDES permit to a separate storm sewer system (MS4) 
or waters of the nation are prohibited, except as allowed in Special 
Provisions for Construction Activity, C.3 . 
Storm water discharges shall not cause or threaten to cause pollution, 
contamination, or nuisance. 
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Storm water discharges regulated by this General Permit shall not contain 
a hazardous substance equal to or in excess of a reportable quantity 
listed in 40 CFR Part 117 and/or 40 CFR Part 302. 

RECEIVING WATER LIMITATIONS: 

1. Storm water discharges and authorized nonstorm water discharges to any 
surface or ground water shall not adversely impact human health or the 
environment. 

2 The SWPPP developed for the construction activity covered by this 
General Permit shall be designed and implemented such that storm water 
discharges and authorized nonstorm water discharges shall not cause or 
contribute to an exceedance of any applicable water quality standards 
contained in a Statewide Water Quality Control Plan and/or the applicable 
RWQCB's Basin Plan. 

3. Should it be determined by the discharger, SWRCB, or RWQCB that 
storm water discharges and/or authorized nonstorm water discharges are 
causing or contributing to an exceedance of an applicable water quality 
standard, the discharger shall: 

a. 

b. 

c. 

Implement corrective measures immediately following discovery 
that water quality standards were exceeded, followed by notification 
to the RWQCB by telephone as soon as possible but no later than 
48 hours after the discharge has been discovered. This notification 
shall be followed by a report within 14-calender days to the 
appropriate RWQCB, unless otherwise directed by the RWQCB, 
describing (1) the nature and cause of the water quality standard 
exceedance; (2) the BMPs currently being implemented; {3) any 
additional BMPs which will be implemented to prevent or reduce 
pollutants that are causing or contributing to the exceedance of 
water quality standards; and (4) any maintenance or repair of 
BMPs. This report shall include an implementation schedule for 
corrective actions and shall describe the actions taken to reduce 
the pollutants causing or contributing to the exceedance. 
The discharger shall revise its SWPPP and monitoring program 
immediately after the report to the RWQCB to incorporate the 
additional BMPs that have been and will be implemented, the 
implementation schedule, and any additional monitoring needed. 
Nothing in this section shall prevent the appropriate RWQCB from 
enforcing any provisions of this General Permit while the discharger 
prepares and implements the above report. 

• 

• 

Since these narrative standards rely on the best professional judgement of local 
stormwater agencies and RWQCB staff to determine if a violation has occurred, it is in 
the interest of the Commission to review the specific Storm Water Pollution Prevention • 
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Plans for this project, as well as any other reports to the RWQCB regarding the 
compliance of this project with the General Construction Permit. 

Therefore the Commission finds it necessary to impose Special Condition_ 14 which 
requires that the applicant provide the Commission staff with a copies of all reports, 
plans and notices provided to the SARWQCB that relate to the General Construction 
Permit at the same time as they are provided to the staff of the SARWQCB. In 
addition, if they are not required by the SARWQCB, status reports regarding the 
implementation of the SWPPP (including deficiencies noted and modifications imposed) 
and copies of any reports of inspection of the site for SWPPP compliance by the 
applicants inspectors of government officials, shall be provided to the Commission staff 
on a monthly basis following the first storm exceeding 0.1 inch of precipitation. 

The CCC will consult with the RB & lor EPA on such reports. If reports indicate activity 
not in compliance with the Permit is occurring, corrective action will be required 
pursuant to this Permit. Corrective action may involve the incorporation of additional 
BMPs into the development in order to ensure compliance and may require an 
amendment unless Executive Director determines no such amendment is required. 

Areawide Stormwater Permit (Order No. 96-31; NPDES No. CAS618030) 

The applicant has submitted a Master Drainage and Water Quality Plan - Crystal Cove, 
prepared by Hunsaker and Associates dated April 20, 2000. The plan describes the 
source and treatment control measures proposed by the applicant to control nonpoint 
source pollution in the form of urban runoff from the development. These measures are 
consistent with the areawide municipal stormwater permit (CAS618030), issued to the 
County of Orange and co-permittees, and the Orange County Drainage Area 
Management Plan {OC DAMP), submitted to the Regional Boards for compliance with 
the NPDES permit by the County and co-permittees, as described below. In addition the 
applicant has submitted a Storm Water Quality Report, prepared by Peter Mangarel/a, 
Eric Strecker, and Seth Gentzler, dated June 14, 2000, which discusses the proposed 
measures in the context of the overall water quality management plan, wherein the 
program is evaluated with results compared to applicable water quality objectives. The 
Report also contains recommendations specific to the program. 

The OC DAMP is essentially the implementing program for the NPDES permit. It was 
developed based upon the principle criterion identified in the NPDES permit, that being 
the term Maximum Extent Practicable or "MEP." The NPDES permit defines "MEP" as 
follows: 

"MEP" means to the maximum extent practicable, taking into account equitable 
considerations of synergistic, additive, and competing factors, including but not 
limited to, gravity of the problem, fiscal feasibility, public health risks, societal 
concern, and social benefits." 
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The co-permittees have the responsibility of weighing economic, societal and equity 
issues as they define the policies and standards to be employed in implementing the 
OC DAMP program. 

The OC DAMP includes a section focused on New Development Control (Section 7.0}, 
which requires new development (such as Newport Coast) to incorporate non-structural, 
routine structural, and special structural BMPs "to minimize the amount of pollution 
entering the drainage system." The following are examples of non-structural, routine 
structural and special structural BMPs, proposed for incorporation per the project 
description, the Storm Water Quality Report and the Master Drainage and Runoff 
Management Plan (not a complete list): 

Non-structural: Fertilizer and Organic Soils Management, street sweeping 
and litter pick-up, homeowner education 

Routine structural: Inlet trash racks, energy dissipaters, efficient irrigation 
technology, vegetated swales, extended detention ponds 

Special structural: Nuisance flow diversion, catch basin media filters 

The applicant's Master Drainage and Runoff Management Plan includes both source 
and treatment control Best Management Practices. The plan includes the incorporation 

• 

of approximately 5 "regional" storm drain filters, specifically "DrainPaks", and 40 • 
DrainPak inserts located throughout the proposed development. "Regional" is described 
as those which are "located in-line with the storm sewer system and are designed to 
treat low storm flows". The inserts are "located within storm drain inlets and treat storm 
water runoff before it enters the storm sewer system". Vegetated swales are proposed 
to be located along a portion of Reef Point Drive, which is along the frontage of the 
Crystal Cove commercial tract and selected locations within the recreation areas. 
Circular bio-filters designed to collect and treat local drainage from selected cui-de-sacs 
are proposed for implementation at cui-de-sacs where technically feasible. Six (6) 
detention basins designed to control peak flows will be constructed. In addition to 
contributing to the volume/velocity control function, detention basin# 6 will be designed 
to capture an estimated 85% of the mean annual runoff from 380 acres, approximately 
260 of which are in the area subject to appeal, and provide a 40-hour draw-down period 
to allow settling and absorption of pollutants. An extended detention wetland is 
proposed to be located in conjunction with the agricultural reservoir. The wetland can 
provide water quality benefits through biological processes and functions such as, 
filtration, microbial degradation, and vegetative uptake. A riparian corridor will be 
located directly downstream of flood control detention pond #1. 

The applicants consultants base assumptions about stormwater quality relative to 
performance from the BMPs that the applicant plans to use on results generated from 
the use of a model referred to as adaptation of an EPA method called the "Simple 
Method". The consultant evaluated the results of the model against applicable • 
California Toxins Rule (CTR) objectives, and found that that for Muddy Creek:" the 
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• model results show that the predicted average concentrations for the trace elements in 
stormwater are well below the acute CTR objectives applied in Muddy Creek". Further 
the applicant's consultant contends that the constituents beyond those modeled which 
are associated with particulate (e.g. hydrocarbons and bacteria) will also be controlled 
through proposed BMPs, and that contaminants such as pesticides and herbicides are 
addressed through education programs and restricted use in common and landscaped 
areas. 

• 

• 

The proposed suite of permanent BMPs and the modeling effort to predict their 
performance was evaluated by an independent consultant hired by California 
Department of Parks and Recreations. The independent consultant, Professor Michael 
K. Stenstrom of UCLA, in a draft report dated July 24, 2000 indicated that ''the range 
and magnitude of BMPs is impressive" and confirmed that the model "is a fair and 
reasonable predictor of the impact of the development". He also made the following 
recommendations that he indicated would improve the "workability and robustness of 
the plan": 

1. Low flow diversion. The diversion of low flow will create a continuing cost to 
prospective homeowners. In order to create an incentive to reduce this cost (and 
therefore maintain a willingness on the part of homeowners to pay it) the cost 
should be billed on the basis of volume of diverted flow. This can be done by 
installing flow meters and totalizers at each pump station. The totalizers can be 
checked periodically (i.e., weekly or biweekly) in the summer. The sanitary 
districts can be consulted to create a fee structure composed of a base fee and 
a progressive fee based upon total flow rate. The districts can make the fee 
commensurate with actual costs. If the districts do not want to install meters and 
totalizers, they can install simpler but more reliable elapsed time meters (the 
meter accumulates time only when the pump is running). The elapsed time is 
multiplied by the known, average flow rate of the pump to calculate the total flow. 
The totalizer will also be useful in monitoring performance of the pump station. 
Very low values may reveal failure in the pump station, or a rapid increase 
suggests a problem in the drainage area, such as a leaking water main. The 
totalizer data will give the homeowners' association, or other manager, an 
management tool. At present the diversions are only planned during the 
summer. The beach waters are used for bathing beyond these time limits. It 
would be useful if the flows could be diverted during other dry periods of the 
year. The Sanitation District may not accept these flows, but it would useful to 
see if an arrangement could be worked out. 

2. DrainPacs must be monitored to determine when they are clogged. The best way 
to do this is observe them in the rain. Ideally, a maintenance contractor should 
be hired to perform this function. An outside stormwater contractor such as 
United Stormwater could do this function. The landscaping contractor could be 
charged with observing and photographing the units during rainfall. Litter could 
be removed from the collected material and the remainder may be suitable for 
mixed composting. 
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3. The DrainPacs are have been sized using a rating of 50% of hydraulic • 
conductivity. This rate was based in part upon my experiments at UCLA. None 
of the area DrainPacs have been designed. It might be wiser to rate them at 
25% of the hydraulic conductivity, which would double the required area. This 
would reduce cleaning frequency and increase reliability. Some of the structures 
are quite small (i.e.,< 20 sq. ft.), and doubling their size would not double their 
construction costs. 

4. Several DrainPacs are shown in the Muddy Canyon system. It might be possible 
to replace this system of DrainPacs with CDS units. A cost analysis would need 
to be performed. A single CDS unit might be easier to maintain that several 
DrainPacs. The Mangarella team has the skill base and most of the information 
to quickly perform this analysis. I would accept a single CDS unit, sized to treat 
the approximately 30% of the maximum flow, in lieu of the DrainPacs. 

5. An aggressive street sweeping program is proposed. From my tour of previously 
developed areas, it appears that the proposed street sweeping may be more 
frequent than needed. Street sweeping is most effective in more populated land 
uses, with greater vehicle and pedestrian traffic. Weekly or bi-weekly street 
sweeping is probably adequate, except during construction periods. The 
Development Company should consider directing some of the street sweeping 
effort to other BMPs, such as larger DrainPacs or construction-time BMPs. 

6. Several detention basins are proposed. The success of these basins will 
depend in large part on their detailed design, which requires that the high flow 
does not flush out the material retained during the low flow or the first flush. I do 
not know of the plans for the detailed design. The Development Company 
should insure that the basins are optimally designed. Again, the Mangarella team 
has the expertise to do design the basins or review the designs to insure 
success. 

While the Commission supports these recommendations and encourages the applicant 
to incorporate them to the maximum extent practicable, there is not a basis in the LCP 
or the Coastal Act for requiring them. 

• 

• 
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Additionally, the applicant has proposed a low flow diversion system designed to intercept and 
divert all dry-weather nuisance flows from the appeal areas, as well as flow from existing 
development in the Newport Coast to the north and west containing 509 residential units and a 
portion of the golf course which drains into Los Trancos, to the Orange County Sanitation 
District's (OCSD) wastewater treatment plant for treatment prior to discharge. Runoff flows 
occurring during dry weather characterized as "nuisance" are not a natural occurrence. They 
are a result of urbanization, and therefore have the potential to alter natural dry weather 
conditions in sensitive coastal and marine ecosystems. They often have a higher concentration 
of pollutants due to the lower runoff volumes and relatively constant pollutant deposition. 

The Commission finds this low flow diversion system is consistent with the Best Management 
Practices being used by other coastal developments in Southern California and will serve to 
eliminate potential impacts associated with non-saline water on sensitive coastal and marine 
resources associated with the Marine Life Refuge, and ASBS, in a manner consistent with the 
LCP. 

While this BMP is not required under the certified LCP for this development, it has been 
required in other Southern California LCPs (e.g. Treasure Island) to eliminate the impacts of 
nuisance flows to the coastal zone. The basis for this type of BMP is considered by the 
Newport Coast LCP in cases where more standard BMPs fail to achieve compliance with water 
quality standards. For example, with respect to erosion and urban runoff control associated with 
the protection of marine water quality in particular, the LCP states the following: 

Marine water quality will be protected by directing runoff to natural drainage 
courses such as Los Trancos Canyon, Buck Gully, and Muddy Canyon .... and by 
means of erosion control techniques to slow runoff so that habitat areas are 
protected from flows significantly in excess of natural rates of flow. Additional 
control of non-point sources will be implemented if necessary to comply with 
State, regional, and County standards. 

In consideration of the applicable State, regional and County standards described 
herein, the Commission finds that techniques for additional control of nonpoint sources, 
such as low flow diversion to sewage treatment plant, as those proposed by the 
applicant and further augmented by conditions herein, are necessary to ensure that 
summer nuisance flows from this development will not exceed State and local 
standards, and therefore are consistent with the provisions of the Newport Coast LCP. 

Further, with the recent approval of California's Non-Point Source Pollution Control 
Plan, the Coastal Commission and the State Water Resources Control Board have 
cooperatively embarked on implementation of a strategy for controlling nonpoint source 
pollution and improving coastal water quality. The plan includes a mechanism for 
identifying areas requiring specially protection from nonpoint source impacts as "Critical 
Coastal Areas" (CCAs) and indicates that currently designated ESHAs will be 
considered for CCA status. The Crystal Cove ASBS is designated as an ESHA in the 
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California Coastal Management Plan (CCMP) and in the certified LCP. As such, it is a • 
likely candidate to be designated as a CCA with the additional protections that the 
California's Non-Point Source Pollution Control Plan recommends. 

The Non-Point Source Pollution Control Plan states: 

California will use a combination of approaches in delineating CCAs. First, the 
State will designate special sections within the California coastal zone as CCAs. 
These include environmentally sensitive habitat areas (ESHAs) currently 
designated in California's coastal zone management program .... Within these 
areas the CCC will use it's existing authority under the California Coastal 
Management Plan (CCMP) to ensure that all appropriate Management Measures 
(MMs) are implemented and, where appropriate, that additional MMs are 
developed to protect these coastal waters. 

Due to the sensitive and extremely valuable nature of the ASBS, the Commission finds 
that the diversion of dry weather nuisance flows as proposed by the applicant is 
necessary to eliminate the potential for any such resource impacts associated with the 
introduction of non-saline runoff water to occur in the ASBS, and to ensure the quality 
of water in the ASBS is preserved in a manner consistent with all State, regional, and 
County standards, and in such conforms to the LCP. 

The Commission also finds that in addition to the BMPs proposed for controlling • 
stormwater pollution, the diversion of dry weather nuisance flows to the treatment plant, 
offers assurance that these nuisance flows which are not a natural occurrence, and 
therefore have the potential to alter natural dry weather conditions in coastal and 
marine environments, will not result in impacts to the AS8S. 

The applicant has indicated the intention to transfer responsibility in full, for the 
diversion of dry-weather nuisance flow(s) from the development and Planning areas 
outside the Planning Areas subject to appeal, such as Planning Areas 28, 2C, 3A, 38, 
1 OB and 138, to the Orange County Sanitation District for treatment prior to District 
discharge, to the Irvine Ranch Water District (IRWD). Obtaining permission to divert 
flows to the OCSD requires the approval and acceptance from the District. Such 
approval is based on the terms of the District's interim policy on diversions. In addition 
the applicant has secured a tentative agreement with the IRWD to effectively transfer all 
responsibility to IRWD for the diversion system, any improvements necessary to 
maintain the proper operation and function of the system in perpetuity. 

Prior to issuance of the coastal development permit, Special Condition No. 15 requires 
the applicant to submit a final agreement between OCSD and IRWD as to the 
conveyance and treatment of the summer nuisance flows. Specifically the agreement 
must provide for a legal transfer of responsibility, and provide evidence of OCSD's 
commitment to enter into agreement with IRWD to accept nuisance flow diversion, as 
proposed and described herein, from April 15th to October 15th of each year, for the • 
life of the project. 
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Long-term Operation & Maintenance of Structural BMPs 

In order to ensure the efficacy of the overall water quality management program 
proposed, BMPs must be regularly inspected and maintained in effective working 
condition, in perpetuity. In order to ensure effective implementation and continued long
term management of the structural BMPs associated with the overall water quality 
management program, the applicant must accept responsibility for such, until another 
appropriate entity such as a homeowner's association or public or private entity with 
steady and predictable financial means accepts such responsibility subject to the 
criteria set forth in Special Condition No. 16. 

Special Condition No. 168 requires maintenance activities to conform to the 
recommendations contained in the Newport Coast Planned Community, Crystal Cove 
Stormwater Quality Evaluation Report, and requires annual submittal of reports 
documenting maintenance activities, to the Commission. 

Water Quality and Marine Ecological Monitoring Plan for the Crystal Cove Development 
Project 

Finally, the WDR Waiver of 401 water quality certification referenced in the beginning of 
this section, was issued by the RWQCB on the condition that the Irvine Company 
develop and implement a comprehensive receiving water quality monitoring program, 
designed to identify any unexpected adverse impacts of the project. The applicant 
submitted a monitoring plan on January 12, 2000 entitled Monitoring Studies 
Concerning Water Quality and Marine Ecology for the Crystal Cove Development 
Project Phases IV-3 and IV-4 (Monitoring Plan). The Monitoring Plan was reviewed and 
approved by the RWQCB on January 14, 2000. The monitoring program is planned for 
a 5-year period, and sampling began in January 2000. 

The Monitoring Plan identifies four monitoring stations each in Muddy Canyon, Los 
Trancos Canyon and Emerald Canyon. Sampling stations are intended to represent 
four locations within each respective watershed: 1) upstream from significant 
development or future development, 2) near the mouth of the watershed, but above 
Pacific Coast Highway, 3) in the surf zone adjacent to the mouth of the watershed and 
4) beyond the surf zone where the water is 20 feet deep at Mean Lower Low Water. 

The following constituents are included in the Monitoring Plan: 

12.SAMPLING AND ANALYSIS FOR PATHOGEN INDICATOR BACTERIA: 
Sampling for total and fecal coliforms and enterococci at all stations during storm 
and dry-weather runoff. Analysis of additional Orange County data for same study 
locations and adjacent sites. 

13. SAMPLING AND ANALYSIS FOR PHYSICAL CONSTITUENTS OF RUNOFF: 
Total suspended solids (TSS), Total dissolved solids (TDS), Freshwater hardness, 
Salinity, Standard observations of water clarity, color, degree of turbidity, and debris. 
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14. SAMPLING AND ANALYSIS FOR TRACE (HEAVY) METALS: • 
Full sampling at all stations for the 7 trace metals cadmium, chromium, copper, lead, 
nickel, silver, and zinc in both their total and dissolved forms. 

15. SAMPLING AND ANALYSIS FOR PESTICIDES: 
Full sampling at all stations for 26 organophosphorus pesticide compounds, 
including chlorpyrifos, diazinon, malathion, and parathion. 

16. SAMPLING AND ANALYSIS FOR NUTRIENT CHEMICALS: 
Full sampling at all stations for, Nitrate+ nitrite, Total Kjeldahl nitrogen, Total 
phosphorus, Dissolved phosphorus 

17.SAMPLING AND ANALYSIS FOR PETROCHEMICALS: 
Total recoverable oil and grease at all stations 

18.SAMPLING AND ANALYSIS FOR DRY-WEATHER RUNOFF: 
Sampling once per month in each watershed exhibiting such runoff. All of the above 
described microbiological, physical and chemical constituents analyzed. 

19. TOXICITY BIOASSAYS FOR STORM RUNOFF: 
Acute (48 - 96 hr) toxicity testing using initial runoff water to assess its effects on a 
freshwater daphniid crustacean indicator species and a marine mysid crustacean 
indicator species. Testing conducted with water sampled during three representative 
storm events. 

20.TOXICITY BIOASSAYS FOR DRY-WEATHER RUNOFF: 
Acute (48 hr) and Chronic (7 day) toxicity testing in which a freshwater daphiid 
crustacean indicator species is exposed to dry-weather runoff water. Testing 
conducted 3-4 times per year for each watershed exhibiting runoff. 

21.QUANTITATIVE ECOLOGICAL STUDIES OF ROCKY INTERTIDAL HABITATS 
NEAR MOUTHS OF THE THREE WATERSHED CANYONS: 

d) Before and after storms, repeated sampling of the same groups of individuals in 
mussel and sea anemone indicator species associations (template photo quadrat 
sampling) to evaluate possible changes in relation to runoff. 

e) Before and after storms, repeated sampling of five different indicator species groups 
(invertebrates and algae). Randomly placed photo quadrats used to determine 
possible storm-related and other changes in species composition and abundance. 

f) Before and after storms, repeated sampling of algal epiphytes (species composition 
and % cover) living attached to surfgrass. These epiphytes are good indicators of 
higher than normal nutrient chemical concentrations. 

22. QUANTITATIVE ECOLOGICAL STUDIES OF ROCKY SUBTIDAL HABITATS 
OFFSHORE OF THE THREE WATERSHED CANYONS: 

• 

• 



• 

• 

• 

-------------------------------------------------

A-5-I RC-99-301 
Irvine Community Development Company 

Page 71 

c) Before and after storms, repeated sampling of several different indicator species 
groups (invertebrates and marine plants. Randomly placed photo quadrats used to 
determine possible storm-related and other changes in species composition and 
abundance. Depth 20ft MLLW. 

d) Before and after storms, repeated sampling of algal epiphytes (species composition 
and% cover) living attached to surfgrass. Depth 20ft MLLW. These epiphytes are 
good indicators of higher than normal nutrient chemical concentrations. 

Opponents to the development contend that the data collected during the winter of 
1999/2000 intended to serve as baseline data for evaluating future conditions against is 
not representative of the natural conditions of the streams and marine environment in 
an undeveloped state, and therefore is inadequate to serve as baseline data and 
analysis of all future results will be skewed, based on this. 

Los Trancos Canyon has been receiving drainage from developed areas (including 
residential housing and portions of a golf course) for several years. In addition the 
marine waters encompassing the Crystal Cove ASBS have been receiving drainage 
from developed areas via Los Trancos Canyon for several years and from PCH via 
culverts for at least 50 plus years .. In addition the Commission recognizes the 
construction project currently underway drains to both Los Trancos and Muddy Canyon, 
and did so last storm season, therefore ultimately draining to the ASBS. Therefore, the 
data collected associated with the approved monitoring program can not serve as an 
accurate reflection of conditions in the ASBS, or Los Trancos Canyon under 
undeveloped conditions. 

In addition, the Commission finds that one-year, let alone one season, of data for any 
particular ecosystem or biological resource can not produce results that can be 
considered statistically significant, for the purpose of establishing baseline conditions. 
Therefore the Commission finds that the Water Quality and Marine Ecological 
Monitoring Plan for the Crystal Cove Development Project, designed by Richard Ford, 
Barbara B. Hemmingsen and Michael. A. Shane, will not serve to provide data which 
can be used to evaluate alterations to Los Trancos Canyon, or the intertidal, subtidal or 
marine waters and resources over natural conditions of these areas when in an 
undeveloped state, as a result of the proposed development. 

It is expected however, that the Monitoring Plan will serve to detect and demonstrate if 
and where exceedances of applicable water quality objectives are occurring. Further, 
based on the sampling locations which include upstream locations in both Muddy and 
Los Trancos Canyon, and due to the relative confinement of the watershed, it should be 
possible to isolate relative contributions from the proposed development versus other 
development in the watershed. 

The Commission finds that the LCP requires compliance with State, regional and 
County standards. The Santa Ana Regional Water Quality Control Board has 
incorporated the standards of the California Toxics Rule into their Water Quality Control 
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Plan (Basin Plan) for inland waters, such as Muddy and Los Trancos Creeks. The 
applicable standards for ocean waters are found in the California Ocean Plan. 

Therefore, the Monitoring Plan will serve to document the developments conformance 
with the State and Local standards and hence conformance with the LCP. If it can be 
determined by the CCC and the RWQCB, based on monitoring results, that the 
proposed development is causing or contributing to an exceedance in water quality 
objectives, the development will not be in compliance with the conditions of this permit 
which requires conformance with all applicable State, regional and County standards. 
Corrective action which may include incorporating additional measures into the 
development will be required. Any such action or measures will constitute a change to 
the approved development and will require an amendment to the permit unless the 
Executive Director determines no such amendment is necessary. 

Quarterly reports documenting the results of the monitoring program prepared for · 
compliance with RWQCB approved Monitoring Plan, of which applicant compliance with 
is required by Special Condition No. 17 of this permit, will be submitted to the 
Commission pursuant to the specifications of this condition. The Commission will base 
consultation and coordination with the RWQCB on matters affecting our joint 
responsibilities, on such reports. The applicant will be notified by Commission staff in 
accordance with standard enforcement procedures, if a determination of non
compliance occurs and action on the part of the applicant is required. 

Conclusion 

The water quality measures proposed by the applicant described herein are consistent 
with the regulations governing the project as described above. In order to ensure full 
compliance with those regulations, however, Commission staff recommends four 
special conditions be included which pertain to construction phase runoff control 
measures, operation and long -term maintenance of the diversion system, and other 
post-construction BMPs, and compliance with proposed water quality monitoring plan 
and reporting requirements approved by the RWQCB and incorporated by reference 
and condition here. As conditioned, the Commission finds the proposed development is 
in conformance with the applicable water quality and resource protection policies of the 
Newport Coast LCP. 

Other LCP Policies Which Protect Water Quality 

The LCP contains Erosion, Sediment and Grading Policies in addition to the above cited 
Runoff Policies that all serve to protect the quality of the marine environment. Although 
ESHA Policy E states that the LCP Runoff policies provides for the protection of water 
quality, the Erosion, Sediment and Grading Policies are also clearly aimed at protecting 
the streams and coastal waters from adverse impacts that can degrade them, 
inconsistent with their ESHA status. Suspended sediments constitute the largest mass 

• 

• 

of pollutant loading to receiving waters from urban areas. None of the Erosion, • 
Sediment, Runoff or Grading policies of the LCP specifically address other forms of 
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pollution such as nutrients, oxygen-demanding substances, heavy metals, hydrocarbons 
or pathogenic bacteria which are also a major problem in urban areas. Although the 
LCP does not specifically mention these other forms of pollution, they often enter 
surface waters via runoff that contains sediment and from irrigation and storm water. 

Previous sections of this staff report discuss the consistency of the proposed project 
with the Erosion, Sediment and Runoff Policies of the LCP in terms of the potential 
impacts to stability of the natural streams and beach nourishment issues within and 
adjacent to the appeal area. The purpose of this section of the report is to evaluate the 
proposed project's consistency with the Erosion, Sediment, Runoff and Grading Policies 
in terms of protecting water quality of the streams and ultimately the off-shore marine 
environment. As stated the coastal waters of the LCP area are designated both a 
Marine Life Refuge and ASBS and as such are afforded special protection. 

The Erosion, Sediment, Runoff and Grading Policies are also contained in the 
Resource Conservation and Management Policies of the LCP and are duplicated in 
their entirely in Exhibit 17. The Erosion Policies of the LCP are Section I of the 
Resource Conservation and Management Policies (Exhibit 17, Pages 25 and 26) 
Water quality is protected by regulating grading and construction activities, specifically 
requiring that disturbed soil be reseeded or otherwise covered on a temporary basis in 
conjunction with grading operations (Policy 1.2); that erosion control devices be installed 
in a timely manner and properly maintained throughout clearing, grubbing and grading 
operations {Policy 1.3); and that when grading operations occur during the rainy season 
(October 15 to April 15) that erosion control measures be in place by October 15 and 
that grading be carried out consistent with the County of Orange Grading Code (Policy 
1.4). 

The Sediment Policies of the LCP are found in Section J of the Resource Conservation 
and Management Policies of the LCP (Exhibit 17, Pages 26-28) . Sediment Policies 
J.1, 2, 3 and 5 require that structural and non-structural sediment control devices and 
techniques be designed and employed for grading operations in a timely manner and 
maintained to prevent sediment from leaving the site with storm water runoff. Such 
devices include, but are not limited to hay bales, berms, sand bags, debris basins, 
desilting basins, silt traps, temporary and permanent hydroseeding and planting. 
Sediment catch basins and other erosion control devices are also required to be 
constructed and maintained in accordance with the County of Orange Grading Code 
(Policy J.5). 

The Runoff Policies of the LCP are found In Section K (Exhibit 17, pages 28-29}. The 
Runoff Policies require that drainage facilities be properly designed and constructed 
(K.2); that stormwater runoff be directed to storm drains or suitable water courses to 
prevent damage to graded slopes (K.3); that retention basins be maintained (K.4). The 
Grading Policies are found in Section L of the LCP Resource Management Policies. 
The grading policies require that soils engineering and geologic studies, where 
necessary be prepared assessing the potential for slope instability, and seismic 
impacts, and that a grading schedule be provided showing when each stage and 
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element of the project will be completed, including the total area of soil surface to be 
disturbed during each stage of grading, among other things (L.1) ; requires that all 
grading activities occurring between October 15 and April 15 shall be subject to the 
Runoff, Erosion, Sediment and Grading Policies of the LCP (L.2); prohibits the 
placement of any materials other than drainage improvements and erosion control 
modifications in the 1 OOyear flood-plain of coastal waters and streams (1.4.c); requires 
that all completed cut and fill slopes be stabilized through planting of native or 
appropriate non-native plants, under the direction of a licensed landscape architect 
(L.6); and requires that removal of natural vegetation be limited to graded areas, access 
haul/roads and areas required for fuel modification (L. 7). 

The applicant has submitted grading plans, including grading phasing for some areas. 
However Grading Policy L.1 requires that this information be required for all grading 
activities. Therefore special condition 8 is being imposed to require complete grading 
plans and information as required by the LCP. Special condition 5 is being imposed 
because the applicant has noted the specific construction BMPs on the grading plans or 
a separate erosion control plan that will be implemented in order to prevent degradation 
of the habitat values of the coastal waters. Only as conditioned as required in special 
conditions 5 and 8 and the water quality special conditions ( 14-17) is the proposed 
project consistent with the Erosion, Sediment, Runoff and Grading Policies of the LCP, 
protecting the sensitive off-shore marine resources and public access and recreation on 
the public Crystal Cove State Beach. 

Changes due to development 

The ESHA Category A and B, as well as the Sediment, Runoff and Erosion Policies of 
the LCP address changes to the natural channels due to development. Both physical 
impacts to streams due to fill are addressed as well as impacts due to increased rate of 
flow and changes in the movement of sediment (Exhibit 17). While the LCP polices 
address increases in the peak rate of runoff in the stream courses and changes in 
sediment movement, no policies specifically address changes in the volume of water 
going through the streams independent of the effects of the rates of discharge and the 
movement of sediment, which is usually carried by water. A strict interpretation of the 
first sentence of ESHA Policy D.1.is that no changes at all can occur to Category "A" 
and "B" segments of the natural streams and tributaries (Exhibit 17, page 18-19). 
However, this interpretation is not supported by the remaining language of the policy. 
The policy allows physical modifications to the Category "A" and "B" ESHAs for 
drainage and erosion control facilities if needed to protect the stream or to support new 
development as well as fill for roads, if done in the least environmentally damaging 
manner and no feasible alternative exists. Additionally, the Runoff Policies specifically 
requires that stormwater be directed to the streams or storm drains which normally 
outlet in stream courses and that the streams be rip rapped or somehow stabilized. 
Change in the sediment movement in the streams is addressed in terms potential 
instability of the stream course and not on the biological impacts (Sediment Policy J . 
4.). It is a given fact that development adjacent to the streams will result in an increase 
in volume of runoff in the streams and tributaries. 

• 

• 

• 
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Development of the Newport Coast will result in physical changes that potentially could 
result in environmental impacts to nearshore marine habitats. As a result of 
development, there will be alterations in the volume and periodicity of stream 
discharges, and changes in the sediment load of streams. 

The qualitative changes in the hydrology of the two water courses will be similar. 
During intense storms when natural infiltration of water is low, there will be little change 
in runoff. The runoff from low and medium intensity storms will increase due to the 
increase in impervious surfaces and there will be summer flows due to irrigation. The 
rate of peak discharge of flows resulting from storms of various return periods (up to the 
1 00-year storm) will seldom exceed existing conditions at either Los Trancos or Muddy 
Creek and will never exceed existing peak discharge rates by more than 7% at any 
point within those streams.5 The proposed development will result in a about a 7% 
decrease in storm flow volumes and essentially no change in flow duration at Los 
Trancos Canyon because development will shift a portion of the watershed to Muddy 
Canyon. On the other hand, there will be a slight increase in dry weather flows due 
mainly to irri~ation.6 In Muddy Canyon, storm flow volumes and duration will increase 
substantially and there will be a large increase in dry weather flows.8 The increased 
runoff in Muddy Canyon will be about 60% of the total annual runoff volume, whereas 
the contribution from irrigation will amount to about 40% of the existing annual runoff 
volume. Dry weather flows will be captured near the Pacific Coast Highway and 
diverted to the sewer system. 

In addition to the changes in volume and periodicity of the stream discharges, there will 
be changes in their sediment load. As a result of the increases in impervious surfaces 
and the conversion of natural vegetation to lawns, there will be a reduction in sediment 
supply. It is estimated that there will be a reduction of about 76% in the yield of silts 
and clays, and a reduction of about 17% in the yield of sand-sized and larger 
materials. 9 

Potential impacts to coastal marine habitats. 

Five benthic habitat types are present in the nearshore area of the Newport Coast. 
These are sandy and rocky intertidal areas, sandy subtidal areas, low relief rocky 
subtidal areas that have periodically supported giant kelp forests, and high relief 
subtidal outcrops or "hogbacks... In addition, the water column supports a variety of 

5 Tettemer & Assoc. 2000. Newport Coast planned community proposed runoff management plan 
hydrologic analysis. A report to the Irvine Company dated April2000; Exhibit?? Table of peak discharge 
for various return periods from Tettemer. 

6 Hamilton, D.L. 2000. Projected water balance for Los Trancos Canyon, Crystal Cove Area, California. 
A report to LSA dated April20, 2000. 

7 Tettemer & Assoc. 2000. op. cit. 
8 Hamilton, D.L. 2000. Projected water balance for Muddy Canyon, Crystal Cove Area, California. A 

report to LSA dated April 20, 2000. 
9 Chang, H. H. 2000. Sediment yield study for Muddy Canyon and Los Trancos Canyon. A r 
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marine mammals and a diverse assemblage of fishes. The biodiversity and high quality • 
of these marine habitats was the basis for the declaration of this section of coast as an 
Area of Special Biological Significance by the California State Water Resources Control 
Board. The importance of these habitats also is attested by the fact that the California 
Department of Fish and Game has designated three areas along this section of coast 
as Marine Life refuges. 

Nearshore marine communities could be affected by large changes in salinity, 
increases in sedimentation, and chronic increases in turbidity. Since there will be a 
substantial decrease in the discharge of fine sediments after the project is completed, 
there is no reason to expect a long-term increase in either turbidity or sedimentation. 
However, there has been some concern that the yield of fine sediments might be 
increased temporarily during the several years of construction. There have been no 
quantitative estimates of such a change. Shallow-water and intertidal habitats are 
unlikely to be significantly impacted because fine particles remain in suspension due to 
wave action and are carried off shore by currents. Near shore turbidity plumes following 
storms are natural annual phenomena and have not been shown to have significant 
deleterious effects on beach communities. The habitat most at risk from increases in 
sediment discharge is low-relief rocky reef that could support giant kelp. Currently, there 
are no kelp forests in the project area. The local kelp beds disappeared during the 
1982-1984 El Nino and have never recovered.10 Much of the low relief substrate 
apparently was buried by sand during a series of El Nino storms and the sand has been 
trapped by local topography. A recent survey indicated that sand cover was still high, • 
there were moderate populations of other brown algae, and no giant kelp. 11 Suitable 
conditions for giant kelp recruitment apparently have been lacking for 16 years. If 
conditions were to become suitable for kelp recruitment, large increases in suspended 
sediments due to construction activities could have negative effects. The recruitment 
and growth of giant kelp can be impaired if turbidity chronically reduces light levels and 
the settlement and survival of the small life stages of kelp can be reduced if sediments 
cover rocky substrates. Therefore, Condition x? requires that Best Management 
Practices be employed to insure that water quality is not significantly impaired by 
construction. 

The discharge of freshwater through Muddy Canyon will increase as a result of 
development. However, the resulting local changes in ocean salinity are unlikely to 
have negative effects on marine organisms. Significant negative effects of freshwater 
have been reported where the flow is directly over rocky intertidal areas.12 Local 
influxes of freshwater can result in severe mortality, particularly of lower intertidal 

10 MBC. 2000. The status of kelp beds at Newport Coast and their relationship to the kelp bed along the 
Orange County Coast. A report to the Irvine Company dated April 2000; 
11 Deysher, L.E. 2000. The potential effects of coastal development on subtidal kelp resources. A report 
to the Irvine Company dated June 16, 2000. 
12 Ford, R.F. 2000. Evaluation of water quality and marine ecological issues concerning freshwater runoff 

into the Irvine Coast Marine Life Refuge Area of Special Biological Significance. A report to the Irvine 
Company dated April 20, 2000. • 
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• organisms such as sea urchins.13 Such events are relatively uncommon and there is no 
opportunity for such catastrophic exposure to freshwater near the mouth of Muddy 
Canyon since the nearest rocky intertidal area is about 300 feet away. Generally, 
considerable mixing with seawater takes place when freshwater enters the ocean. 
Intertidal organisms are well adapted to cope with these natural reductions in salinity 
following storms. There is no reason to expect that the predicted changes in flow 
patterns in Muddy Canyon will result in conditions of lowered salinity so severe as to 
cause negative impacts to intertidal populations. 

• 

• 

Changes in Riparian Communities. 

The small hydrologic changes predicted for Los Trancos Canyon are unlikely to have 
measurable effects on the physical or biological environment. However, the predicted 
changes in Muddy Canyon are likely to result in alterations in the flow characteristics of 
portions of the stream and in the vegetative characteristics of the riparian corridor. The 
pertinent changes will be increases in groundwater recharge volume, increases in the 
volume and duration of flow from storm events of all return periods, and substantial dry 
weather nuisance flows from irrigation. Overall, the increase in storm water discharge 
will be equivalent to 60% of existing flows and the dry weather flows from irrigation will 
be e~uivalent to 40 % of existing flows. However, except for the graded slope in area 
M2r1 

, the runoff from development adjacent to and immediately upslope from the 
Pacific Coast Highway (PCH) enters Muddy Canyon just upstream of the PCH culvert 
and therefore will have little effect on the canyon. It is not clear what proportion of the 
1 00% increase in annual flows will come from the development at the head of the 
canyon (Planning Areas 2C & 5) but, based on a visual examination of the areas of 
development, is likely to be on the order of 50%. This increase in flow will have the 
most significant effects on Muddy Canyon and its riparian habitat. Most of the 
potentially negative effects will be confined to the area above the existing agricultural 
pond. This agricultural pond in the upper portion of the canyon was created by a high 
berm across the canyon that will not be altered. The pond is dry much of the year. 
However, after rainstorms it probably acts as a retention basin for most flows. LSA 
predicts that water reaching this pond will be lost through evapotranspiration and 
groundwater recharge. 15 At the east end of the berm, several feet above the level of 
the agricultural pond there is a deep ravine that discharges into the stream below the 
berm. Following extreme rainfall events, the agricultural pond would act as a detention 
basin with excess water flowing out through the ravine. Due to the presence of the berm 
and agricultural pond, most of the predicted change from intermittent to perennial flow 
will occur in the approximately 700~foot reach of Muddy Creek immediately upstream. 
Currently the agricultural basin in dominated by weedy herbaceous species that are 
common in wet areas, such as stinging nettle, tree tobacco and cocklebur. The 

13 Dr. S. C. Schroeter, UCSB, personal communication . 
14 Tettemer & Assoc. 2000. op. cit. 
15 LSA. 2000. Analysis of coastal drainages and wetlands - comparative history and likely future habitat 

conditions in Muddy Canyon. A report to the Irvine Company dated April20, 2000. 
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drainage immediately upstream from the agricultural pond also supports arroyo willow • 
and mulefat, typical riparian species. Farther up the canyon, the stream course is 
narrow and coastal sage scrub grows down the steep sides to the edge of the stream. 
its increase in flow volume and change to perennial flow will probably result in an 
increase in riparian vegetation, conversion of some coastal sage scrub to willow and 
mulefat, and perhaps conversion of some streambed habitat to emergent wetland 
vegetation. Perennial nuisance flows may also result in an increase of weedy 
herbaceous vegetation in some areas. Condition Y requires that runoff from 
development, including all summer nuisance flows, be confined to the section of stream 
above the agricultural basin. This would be accomplished by not constructing the 
planned 6-inch low-flow diversion pipe in the small canyon toward the south end of 
Planning Area 5. Confining development runoff to the upper reach of the stream will 
prevent increases in surface flow within the long central reach .. The flow in the reach of 
stream below the agricultural berm is expected to remain intermittent. However, of the 
total amount of intermittent stream in Muddy Canyon, about 78% is expected to 
become wetter to an unknown degree.16 Below the agricultural basin this change in 
water regime is expected to take the form of an elevation of the water table and an 
increase in seep and spring flows. Although the effects of this increase in available 
water can not be predicted in any detail, there will probably be a gradual increase in the 
abundance and diversity of woody riparian vegetation such as willow, alder, sycamore, 
and coast life oak. This is a much more natural shift in vegetation than that which 
would be caused by introducing perennial surface flows to this area. The predicted 
changes in vegetation will probably be reflected in an increase in the local abundance • 
and diversity of wildlife. 

GEOLOGIC HAZARDS 

Policy L 1 of the certified Local Coastal Program requires that the applicant submit soils 
engineering and geologic studies that assess potential soil-related constraints and 
hazards such as slope instability, settlement, liquefaction, or related secondary seismic 
impacts. Policy L 1 also requires that approved development incorporate the mitigation 
measures recommended in the reports generated by these studies. This section 
describes staff's findings related to geologic hazard issues. Geologic issues involving 
grading, erosion and sedimentation are discussed in separate sections of this report. 

Slope Stability 

The proposed project lies on a moderately steep hillside adjacent to the coast. The 
proposed development is on a ridge oriented approximately north-south, perpendicular 
to the coast, lying between two north-south-trending canyon systems-Los Trancos 
Canyon to the west and Muddy Canyon to the east. The overall slope of the hillside is 
moderate (5-10%), but side slopes in the two canyons and its tributaries may be steep 
to very steep (up to 1:1, or 1 00%). The geologic conditions are conducive to slope 
instability, in that many slopes expose bedding planes or other planes of weakness that 

16 LSA, 2000. op. cit. • 
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dip outwards from the slope. Further, the southern half of the area is underlain by the 
Monterey Formation, a geologic unit known to be susceptible to landsliding. In fact, the 
area itself is known to be subject to landsliding, and numerous active and inactive 
landslides have been mapped during by the applicant's geotechnical consultants. 
Detention basins are planned for planning area 5 and 6 that have the potential to hold 
storm water on the site, potentially leading to increased infiltration of water into fill 
slopes, raising additional slope stability concerns. 

The applicant proposes massive grading for both remediation of identified landslides 
and for construction of building pads. Detailed grading plans and geotechnical 
investigations have been provided for planning areas 5, 6, and 12C, and for part of 
Planning area 48. Policy L.1 of the LCP requires full geotechnical investigation for all 
areas to be developed. The geotechnical reports demonstrate that the proposed 
grading will mitigate for problems of slope instability, and provide plans for 
establishment of keys, mechanically stabilized earth (MSE) buttresses, and drainage 
devices to insure stability of the manufactured slopes. Staff finds that the natural, cut, 
and fill slopes proposed should be stable provided that all of the recommendations and 
designs contained within the June 6, 2000 report by NMG Geotechnical, the August 6, 
1999 and August 30, 1999 reports by Gottman, McCormick and Urban, and the 
Leighton and Associates letter of 16 June, 2000 are followed during construction. 
Therefore, the Commission imposes Special Condition 11 . 

• The applicant has not provided detailed grading plans or slope stability analyses for 
planning are 4A and part of planning area 48. Accordingly, special conditions 7 and 11 
are imposed, requiring the applicant to submit, for the review and approval of the 
Executive Director, geotechnical analyses demonstrating the stability of the final 
grading designs consistent with specified criteria prior to issuance of a Coastal 
Development Permitlf the stability of the final grading plans cannot be established 
consistent with the specified criteria or modifications to the grading plan prove to be 
necessary, an amendment to the Coastal Development Permit will be required. 

• 

Seismic Hazards 

The proposed project is not crossed by traces of active faults as defined by the Alquist
Priolo Act. The closest active fault is the Newport-Inglewood fault, located 
approximately 4 miles southwest of the site. This fault is considered capable of 
producing a large (magnitude 6.9) earthquake, that would subject the subject site to 
severe ground shaking. Ground shaking could lead to landsliding, but the slope stability 
analyses described above assure a reasonable factor of safety (1.1) even for these 
conditions. Liquefaction is not considered a significant hazard, since the groundwater 
table is not near the surface nor is it expected to be near the surface even if it is raised 
by post-development irrigation or other changes in hydrology. Fault rupture hazard is 
considered low because no known active faults cross the development. A hypothetical 
fault, the San Joaquin Blind Thrust Fault, has been postulated to exist below the San 
Joaquin hills and could extend beneath the site. No microearthquakes associated with 
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this fault have been identified historically. This fault, if it exists, is too poorly understood • 
to be used as a design basis. 

Staff finds that the most significant seismic hazards at the site are severe ground 
shaking associated with a major earthquake on one of the many nearby faults, and 
seismically-induced landslides. The former may be mitigated for by conformance to 
appropriate California Building Code regulations. Seismically-induced landslides are 
unlikely provided that the recommendations and designs contained within the June 6, 
2000 report by NMG Geotechnical, the August 6, 1999 and August 30, 1999 reports by 
Gottman, McCormick and Urban, and the Leighton and Associates letter of 16 June, 
2000 are followed during construction. 

Additionally, the Commission attaches Special Condition No.4 which requires the 
landowner to assume the risks of extraordinary erosion and geologic hazards of the 
property and waive any claim of liability on the part of the Commission. Given that the 
applicants have chosen to implement the project despite these risks, the applicant must 
assume the risks. In this way, the applicant is notified that the Commission is not liable 
for damage as a result of approving the permit for development. The condition also 
requires the applicant to indemnify the Commission in the event that third parties bring 
an action against the Commission as a result of the failure of the development to 
withstand hazards. In addition, the condition ensures that future owners of the property 
will be informed of the risks, the Commission's immunity from liability, and the indemnity • 
afforded the Commission. 

F. Use of Balancing in Conflict Resolution 

The Commission can approve development that is inconsistent with the certified LCP 
only if it finds that the approval of the development raises issues of conflict between two 
or more LCP policies and that, on balance, the project as approved is most protective of 
coastal resources. The LCP policy conflicts which arise in this application is the LCP 
policies which concentrate development in the designated residential and recreational 
development planning areas and the fact that ESHA designated wetlands are found in 
the residential planning area 4A which neither the LCP or the Coastal Act or the appellate 
court decision in Bolsa Chica would allow to be filled. 

Section 30007.5 of the Coastal Act provides the Commission with the ability to resolve 
conflicts between Coastal Act as well as LCP policies. When the Commission certified 
the Newport Coast LCP it did so based on this Coastal Act provision. As detailed in the 
LCP Balancing Provisions section of this staff report, the certified LCP, as amended, 
relies on Coastal Act Section 30007.5 in allowing the development of 2,150 acres of the 
9,493 acre LCP area with residential, recreational and tourist commercial uses while 
requiring that 7,343 acres or 77% of the LCP area be designated and reserved for open 
space (public and private conservation, recreation and park) uses. In approving the LCP 
which allows development on 2, 150 acres the Commission recognized that some of this 
area contained environmentally sensitive habitat areas such as streams, and their • 
associated riparian wetlands, coastal sage scrub and other sensitive grassland 
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• communities, and scenic hillsides. However, the Commission found that the coastal 
resources of the LCP area were, on balance, best protected by concentrating allowable 
development in certain areas while preserving large expanses of the most 
environmentally sensitive vegetation and wildlife areas, natural landforms, cultural 
resources and the provision of new public access and public recreational opportunities. 

• 

• 

The Commission again relies on the balancing provision of the Coastal Act, which is 
incorporated into the LCP, in approving the fill of 0.05 acres of seasonal wetlands which 
is otherwise inconsistent with the certified LCP, the Coastal Act, and the appellate Court 
decision in Bolsa Chica .. Section 30007.5 of the Coastal Act provides that: 

The Legislature further finds and recognizes that conflicts may occur between one 
or more policies of the division. The Legislature therefore declares that in carrying 
out the provisions of this division such conflicts be resolved in a manner that on 
balance is the most protective of significant coastal resources. In this context, the 
Legislature declares that broader policies which, for example, serve to concentrate 
development in close proximity to urban and employment centers may be more 
protective, overall, than specific wildlife habitat and other similar resource policies. 

A. Conflict. In order for the Commission to utilize the conflict resolution provision of 
Section 30007.5, the Commission must first establish that a substantial conflict between 
two statutory directives contained in the certified LCP exists. The fact that a project is 
consistent with one policy of the certified LCP and inconsistent with another policy does 
not necessarily result in a conflict. Rather, the Commission must find that to deny the 
project based on the inconsistency with one policy will result in coastal zone effects that 
are inconsistent with another policy. 

In this case, as described above, the proposed project is inconsistent with the 
environmentally sensitive habitat policies of the certified LCP because the proposed fill 
of 0.05 acres of seasonal wetlands is not allowed in the Resource Conservation and 
Management Policies of the LCP which defines all wetlands as ESHA and does not 
provide for their fill, except for under limited circumstances. This finding is also 
supported by the appellate court decision in Bolsa Chica Land Trust v. Superior Court. 
As noted above, given the existence of newly discovered wetlands and the omission of 
LCP policies that authorize permissible fill, the Commission finds that, in light of the 
Bolsa Chica decision, the County's LCP must be interpreted consistent with Section 
30233 of the Coastal Act. However, to deny the project based on this inconsistency 
with the Resource Conservation and Management Policies of the LCP would not allow 
the concentration of proposed residential development contiguous with otherwise 
approval residential development. The Commission clearly found in the certification of 
the LCP that it was environmentally preferable to allow the fill of certain streams and 
associated riparian wetlands in order to concentrate development than to preserve each 
wetland area . 

It is noted that the wetland in question did not exist at the time of LCP certification. The 
subject wetland area is actually made up of four isolated wetland depressions (two 
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adjoining) in three locations. The wetlands are isolated and are not connected to a • 
stream or any other water source. They were created by ranchers when cattle were 
grazed on the property and are located at one of the highest elevations on the site. The 
Commission staff biologist agrees that the wetlands serve basically as a water source 
for wildlife into the early annual dry season summer because they retain rainwater. The 
vegetation, though hydrophytic, is of marginal value and the non-native grasses and 
forbs surrounding the wetland invade it when the water dries up in the summer. 

The Commission notes that the applicant is proposing to mitigate the fill of the seasonal 
wetlands at a ratio of 4: 1 . It should also be noted that the replacement seasonal 
wetlands will be located in a 290 acre NCCP preserve area (PA 12 E) and permanently 
dedicated for conservation open space use. As such the wetlands will serve a similar 
function of providing a water source for wildlife. However, the location of the 
replacement wetlands is environmentally superior containing high quality native 
vegetation compared to the existing wetland setting adjacent to invasive non-native 
exotic annual herbs and grasses. 

The Commission also notes that the development of PA 4A is tied to a comprehensive 
hydrological regime including sediment and erosion control and water quality measures, 
and the need to do a substantial amount of remedial grading to correct adverse 
geologic conditions. To require that the wetlands be left in place would require 
substantial revisions to the proposed project which is otherwise consistent with all other • 
applicable policies of the certified LCP. 

The proposed project also provides additional resource benefits over and above those 
required in the LCP with the extension of the proposed water quality enhancement 
program to retrofit areas outside of the project area. In addition, the proposed project 
will divert summer nuisance flows both inside and outside of the project area. If the 
Commission were to deny the project based on the project's inconsistencies with the 
LCP wetland fill provisions, significant water quality impacts would not be reduced. 
Therefore, the Commission finds that the proposed project creates a conflict among 
Coastal Act policies. 

B. Conflict Resolution. After establishing a conflict among Coastal Act policies, Section 
30007.5 requires the Commission to resolve the conflict in a manner that is on balance 
most protective of coastal resources. In this case, the proposed project would result in 
the fill of 0.05 acres of isolated seasonal wetlands. 

There are important factors in the Commission's use of the conflict resolution provisions 
of Section 30007.5 that, in this particular case, create a unique situation. The 
Commission relied on Section 30007.5 when it originally certified the LCP and twice 
amended it as discussed in earlier in this staff report. The purpose for the balancing in 
this particular application is, in part, for the same purpose of the original LCP balancing. 

The proposed project includes wetland fill that is inconsistent with the wetland policies • 
of the certified LCP. However, the proposed project also includes 4:1 mitigation for the 
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wetland impacts and replaces the new wetlands within a habitat conservation area 
where it will be surrounded by high quality habitat instead of the invasive non-native 
plant material currently surrounding the existing wetlands. Thus, the mitigation site is 
likely to provide more viable habitat than currently exists in the isolated wetland area to 
be impacted. 

The proposed project also provides additional resource benefits over and above those 
required in the LCP with the extension of the proposed water quality enhancement 
program to retrofit areas outside of the project area. In addition, the proposed project 
will divert summer nuisance flows both inside and outside of the project area. The 
additional water quality benefits include (1) for PAs 3, 4 and 14 the diversion of 
nuisance flows from October 15 to April 15 of each year to the publicly owned 
treatment works, (2) for PAs 5 and 6 retention of nuisance flows to the maximum extent 
practicable from October 15 to April 15 of each year in the existing Agricultural pond 
berm in Muddy Canyon; (3) for PAs3 and 14 fertilizer and organic soils management, 
advanced street sweeping and litter pick-up, homeowners education regarding non
point sources pollution and extended detention ponds and proper use of pesticides. 

These additional benefits are not required by either the LCP or Permits and are 
significant water quality benefits. The details of the water quality enhancement program 
are discussed elsewhere in this report. The Commission therefore finds that the 
proposed project would have significant resource benefits . 

In resolving the identified Coastal Act conflict, the Commission finds that the 
concentration of development in the area proposed for residential development, in PA 
4A is, on balance, more protective of the land resources than to require that they be 
retained in an area adjacent to residential development. Therefore, the Commission 
finds that approving the project is, on balance, most protective of coastal resources. 

This finding that approving the project is most protective of coastal resources is based 
on the assumption that the wetland mitigation site will be constructed as proposed and 
as conditioned and maintained in perpetuity. This finding is also based, in part on the 
assumption that the water quality enhancement program will be extended to retrofit 
areas outside of the project area and will be continually managed and maintained in the 
designed manner in the future. Should either the constructed water pollution control 
facilities not be managed and maintained as designed, or the mitigation site not be 
implemented as proposed and as conditioned herein, the benefits of the project would 
not be realized. Therefore, the Commission attaches several special conditions to 
ensure that the desired result is achieved; these have been discussed in detail in the 
previous findings addressing biological resources and water quality. The Commission 
finds that without the special conditions, the proposed project could not be approved 
pursuant to Section 30007.5 of the Coastal Act. 

G. California Environmental Quality Act 
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Section 13096 of the Commission's Code of Regulations requires Commission approval • 
of coastal development permit applications to be supported by a finding showing the 
permit, as conditioned by any conditions of approval, to be consistent with any applicable 
requirements of the California Environmental Quality Act (CEQA). Section 
21 080.5(d)(2)(A) of CEQA prohibits a proposed development from being approved if 
there are feasible alternatives or feasible mitigation measures available which would 
substantially lessen any significant adverse effect which the activity may have on the 
environment. 

The Commission incorporates its findings on conformity with LCP policies at this point as 
if set forth in full. For the reasons described in the Commission findings above, the 
proposed project, as conditioned, will not cause significant adverse impacts to the 
environment. Specifically, the Commission has required mitigation measures to enable 
the Commission to find the proposed project, as conditioned, consistent with the 
biological resources, stream sediment, beach nourishment, geologic hazards, slope 
stability and water quality policies of the certified LCP. There are no feasible alternatives 
or mitigation measures available which would substantially lessen any significant adverse 
impact which the activity might have on the environment. Therefore, the Commission 
finds that the proposed project is the lease environmentally damaging feasible alternative 
and can be found consistent with the requirements of the Coastal Act to conform to 
CEQA. 

1. 
2. 
3. 

4. 

5. 

6. 

7. 

8. 

APPENDIX A 

SUBSTANTIVE FILE DOCUMENTS 

Irvine Coast (Newport Coast) Certified Local Coastal Program. 
Local Coastal Development Permit Record No. PA 97-0152). 
Master Drainage and Water Quality Enhancement Program, NCPC, 
revised December 1 0, 1999 
Southern Coastal Needlegrass Grassland Restoration Plan, Crystal 
Cove/Newport Coast Phases IV-3 and IV-4, revised December 14, 
1999. 
Wetland/Riparian Mitigation Plan, Crystal Cove/Newport Coast Phases 
JV-3 and IV-4, revised May 16, 2000. 
Substantial Issue staff report and Commission findings, A5-IRC-99-
301 (Irvine Community Development Company}, 9/2/99 
California Department of Fish and Game, 1603 Agreement No. 5-212-
99, Irvine Community Development Company, as amended July 17, 
2000. 
California Water Resources Control Board, Waiver of Waste Discharge 
Requirements and Water Quality Certification for the proposed Crystal 
Cove/Newport Coast Phases IV-3 & IV-4 Project, (ACOE Reference No. 
980071600-Y JC), September 30, 1999. 
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9. Third Party Independent review of Hydrologic, Sediment Yield and 
Coastal Processes Results and Conclusions for Newport Coast Phases 
IV-3 and IV-4 Appeal, Ronald M. Noble, Noble Consultants, Inc. and 
Professor Robert L. Wiegel, June 28, 2000. 

10. Newport Coast Phases IV-3 and IV-4 Appeal, Technical Reports, 
Community Development Company, August, 2000. 

AS-IRC-99-301 (Irvine Company) finaldenovoreportB-2000 
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UNITED STAl!$ ~VlAOHUEHTAL PROTECTION AGENCV 
· R6QIOMDC 

7'5 Hawthoma Street 
Ban Franclltco, CA 941QS.o3901 

JtJM C Uti 

BECEIVIb 

JUN 17 1999 
l:l£GfJLATOR \' 8KA.N((( 

· . Colonet John P. Can'Oll, Pfstrtct Engineer 
US Army Corp$ af Englrleer& · 
P.O. Box 532.711 
los Angeles, CA. 90053-2368 

Attention: Jae Chung 

RE: Praconrtructfon Nattncatfon CPCN) No. 9800:'1SOO•VJC, datet1 May 13.,1999,1rvln• 
Community Del'elopment CMter, Mudd¥ Canyon Creal<, Orange Countt. 
Catffom.., · · .. 

Dear COlonel carroll: .. .. . . . 
· The Environmental Pf'9tecUbn AQeney= (EPAl ha·B ceV!SWR'd ·the ~ave CJfara~ PCN 

(No. 980071600.YJC) regerdj~ the'lnrioe ~unity ~OPQlent Pentets (appJioant'a) 
prof)O$al to-till approximc.tefl' 2.rs am• af .turttdi~0(\8' wa1srs of the u.s. (watm) for the 
piJIPOSs af developing a resid&ntial faotTit;'. ~te recm!6lnal areas, and associated at1eriala 
The pro!)dr;ed proJeCt wfll tul30,000 fiQQar_fHt of •phen\etSf c:ntnage (eppro)(fmataty e.Q mUea 
of straam). These comments have been prepared Ul'ldl~ tha dllmority at, =nd Ia acccrdaoca 
with the provtslons of the Federal Gukfelln• (~ CFR ~.30) promulgated under Section 
404{b)(1) of the Cl&illl Water AI;L 

We do not befleve \hat the applicant hils clearly dernonmtad that the prapo&ecf projcd 
~II have minimal adverae e1reots and, therafa(e doe.a f\Ol quallfy for • naUottwida permit. We 
raeommand tnat you use your diSCretion and ~otice 1hls project as an lncfMduat permit Wlth.an 
apprap.-iata &ftoti\:owes .111alysts. We art. C0005tned lllfx.ut t:\e1 k»> of h~ci~C 11ncl 
f,lo(ogi~l functions as~OOiated wtth the e.o mnea of epbemeral Cirl~ages in Ulo pr~eat atte. . . 
FinallY. the proposed mitQatl0111s Insufficient to cornpa11&at:e (Qt' the lmpac;t; to aquatic 
resouroee. 

Prafe~t Oeacnptlon 
The proposed dev91opmenl project. known ae·Ctystal Ccw, I& a 980--aore site wtlh a 

rctllng hilT and vauay topography. This prolect site Is upstream af an mans~ wRdemas& ...,. 
In Oran;a County. The area atso contalni 18 aroh810foaleallltH. The aps::icant propose• 
eXWI'lslve ft!Kng and grading avar 081 aaea of the aite \with 41t'eet.mpacu to 2.73 acre11 at waters 
oft~ United Sfafos includlnQ: 0.05 acres of seasonal v.ootlands and appraxim.atefy 6.0 mnes d 
~neat: t'tteam ehannel. TheJtpPUcant propose&lo mrtig Jta II poriion.~f thEJ imp~~cts QO-olt(t& and •. 
portion at the San Joaqu•n Mal"6h MJllgatt.o.n E:Sank lit an undetermln&d rltio. Off4tte. lndkeQ 
lmpaeta that would ocour to lt\$$8 drainages downstream r:Jftho praJect aile hi1V8 nat been 
calcu1atad. • ~ 
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EPA t"las ths fdlawing concerns with the prafez 

Adver&e fmpacts are More th:tn Minimal: First. N\NP 26 reqllt~s that lhe prt')]ect 
impact no more than BOO rmear feet of u.s. 'Natenr. 1ne pr9Posed projed will Impact over 
30,000 llne•r feat; dearty over the threshold tor uae cf NVVP 211 

We are concerned that the ptoposed prole~ doea not meel the Minimization of adverse 
incflvfdual and rumufativalmpads crftetia requrred for authortzatfon qnder tho NaDonwide P«mlt 
(NWP) program. 'The propo&al to ftU over 8.0 miles c»f eraeks win c:ompletely eliminata aft at' the 
functtoos provided ~ the aquatic r.aoutT;et an U1o sire tuctl as 'IC..It'face water atoraga, anergy 
dl8tfpatron, ni.Mient cycling, rctentlol'l of p~~rticutstes, 11\aintenance of characcanatlc Plant a 

· anrmar cornmu~:"~lt)'. ground water reoh<\I'QG and habitat 11\lattpersion anc:S DOI1'1SCCMty. 

·rn Sout.hem catft'omla, tna lower order. he~cfwatara W&a1111 are ~picafty narrow, nnaar. 
aquatic feature& artcf ara pradorninentfy lnfectnltt!l1 or epllemec'BI. The. vario~s l1ydro1Qgfcal. 
br~aOClhernlcal. sod p5ant and habitat fLIV.ldon& performed by ttteae ttlbtMtfee are eaaendlllo 
maintaining the Integrity ofwaterahec:b In this al1d region. FOf ln:itance,lha eapap~ty at~ 
orctar Wtlams to sla11' w~ water, dlastpate1he energy of flaws, 1114 retain matsffale, benefils 
dO'M'Isb'eam reaches by reducing peak flow&, and Gedim«tt delivery, hprovfJ"G water quatt¥ and . 
maintaining characterisUc c:Nnnel cfynamicl. Intact heldwetol"' streams ara also lmportllnt 
sources for the elCp<lrt of organ{c cartlon Which wppota aqqaflc food webs •nd blogAOOhemiaal 
procegses In downstream nMohe&. The plant oommt~nrtfee Chat art ctaarader1s0o or the vsriaua 
types of first arder atrawns pra'lide hab(tat and micro :iimdc aoncftb'ls dG&iQhad ID auppart U. 
ccmplatlon at Rf• hhrtoli.s at plentlllt1d animal• •. 11M propouJ to fill 0\fer 6.0 rnua Of Q1Mik 
cnar.ners would compfetefy eltnlM.ts all of the funetfol'\1 PrOVkfed t:PJ·the aquatic IUOUn:et~ an 
1he site. We are concerned that Che pr"Qpoaed pra]eet v.1ll result In an UMcceptabkt lOSS ar 
degradatlan Df riYerfne ecosysWrn funotianG and ooniibt.lte to stQnmcan1 eumWatiw impacts tD 
watera of au: Unl&ed Bhltal. 

tna"fftolent lnfc1Tna11cm: We ire ooncemed about tte poblntlat ewllfaft'le tnpacis tD 
the water quality and phyeiC111Integr1ty af the downmtan~ watervhadt that wOIAd raeu41 iDm lha 

· e«mfnatlon or redur.tion of t~elr headwater~. Until 11 the rniec:c 18l*d lrY'IpacU ;ua olearlr 
quantified and desocfi;Jed, we can not Mit eval~le thla erects of 1\0 prapoeed prcJ~ on lhl 
aqu!ltlc ecosystem and ar. unable to make a roaso"'bla Judgement is f.a Whelher th& pn:aposed 
dfscharga will cornpty with the GuldaRnas (40 CFR ~·l. ,z,, 1'ur1her anatyala ot lha. paiBfdl:lll 
OJml.llatNe impacts af ChJs PflX)08ed II'OJIKlt on h hrfrQfoslt. tllagMdl~ :Itt . 
h~rogeomorphlc ~ana of the dawn~m watenhed ~needed (40 CfR ~- t1 ~).. 

Mltlgattorr: The ptopOead mHfgatlan fail& to oampe111ata far lmpaats Sd the a'qualc . · · 
resources• acreage and runceions. Aa det;aibed abcnte. ChiMe fitriC ord&t &treams perform manr 
hydrologtc, bfalogtc ltn4 blaaeochemlcal functions. T'hln has ba8n no mlttga\ian prtJpolad far 
the rosa of aver B.O mnes·ot alream bed. Si'lca it II r.:tram8ft c(ifficulliD creata • tlttellllt. • 
reoammenc:t • mnlmurn p~~ or a r.imllar habitat and 1naar feet • a 2:1 raaa. . . 

Furthennare. EPA has nat~ of the Sa1 Joaquin Ma1'8h Mttigaticn Banlt and ara 
concerned that mitigation at tf'lat • Wil not replliCe the ~nc:tfotw ~the mdl!dlng wetilllt(s. we 
reoommend the appbnt provide on.cfta mitigation far theloc• af wet:tandl. . . 
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U.S ~PA. . . . . 
I .· 

. .. . 
~· .. 

Rt~:;omrnEtndaUan 
In CO(lell.lslon. we ob:(eot to Issuance of Chi.i perr.11t and recommend that you eqrt your 

dlscretian:tiY authority and require an lndivldl.lal pennft (Qr thii project. Thfs recommendation 11 
. ba&ad on 11 failure to meet. me conditions required for •tuthorizaUon under NWP 2B; 2.) 

signlfleant direct and CtJmut"Uve adverae Impacts to lh~ watemhed~ and 3) Inadequate 
m!Ugati;n. . . 

· Please contact Rebecca Tudan of my ataft' at (416) 74+1987lfyou have any ques8ona 
regarding ~ letter. · · 

ac: USF\'IS, Cal1$bad, Millar 
CO!=G, Lena Beach 
RWQCB, Santa Ana 

s:;~ 
Nancy Woo, CN,1t 
Wsttand=i Regulaktf)' ottice 

SWRCB (Bslaguel'). Saaarner1o 
Appfielmt 

. ,. 
I' 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

Ms. Teresa Henry 
California Coastal Commission 
200 Ocean gate, Suite 1 ,000 
Long Beach, CA 90802 

RECEIVtED 
75 Hawthorne Street Souih Ccr;:t R~gion 

San Francisco, Ca. 94105·3901 

REGION IX 

S£P Z 4 1999 OCT 8 1999 

RE: Proposed Crystal Cove Community Development Center, Muddy Canyon Creek (Appeal 
# A-5-IRC-99-301) 

Dear Ms. Henry; 

The U.S. Environmental Protection Agency (EPA) has reviewed The Irvine Development 
Company's (TIC) proposal to fill approximately 2.78 acres of jurisdictional waters of the United 
States (waters) for the purpose of developing a 980-acre site into a recreational facility, 635 
single family residences, and other amenities. The proposed project will directly impact 36,000 
linear feet of ephemeral and intermittent drainages (approximately 6.0 linear miles of streams). 
Off-site, indirect and cumulative impacts that would occur to the drainages downstream of the 
project site have not yet been calculated. We have also reviewed TIC's mitigation proposal 
(dated September 16, 1999). We ask the Commission to consider the following comments: 

Non-Compliance with the federal Clean Water Act 
EPA reviews projects for consistency with Section 404(b)(1) of the Clean Water Act. As 

stated in our earlier comments to the US Corps of Engineers (June 4, 1999 letter, attached), we 
do not believe that the proposed project has minimal cumulative impacts, nor has it been 
demonstrated that the proposed project is the least environmentally damaging practicable 
alternative. Therefore, we are concerned that the proposed project violates the Clean Water Act. 
We request that a more detailed alternatives anaJy~is be prepared which examines opportunities 
for reducing and minimizing impacts to aquatic resources. 

Significant Degradation 
In Southern California, the lower order, headwaters streams are typically narrow. linear. 

aquatic features and are predominantly intermittent or ephemeral. The proposed project will 
completely eliminate all of the functions provided by 6 miles of streams including functions such 
as surface water storage, energy dissipation, nutrient cycling, retention of particulates, 
maintenance of characteristic plant and animal community, ground water recharge and habitat 
intefsp;rsion and connectivity . 

• 

Among the functiuns provided by these ephemeral drainages are their function as 
important habitat for sensitive reptile and amphibian species such as the spadefoot toad, coast 
range newt. California legless lizard, and southwestern pond turtle. These tributaries provide 

• 

• 

Prinltd on Rtcyclfil Paper 



• wildlife and seed dispersal and al_so provide shallow ground water recharge that may support 
springs along the coastal bluff. 

• 

• 

This watershed is one of the last relatively unaltered drainages within coastal Southern 
California. The various hydrological, biogeochemical, and plant and habitat functions perfonned 
by these tributaries are essential to maintaining the integrity of downstream and coastal 
watersheds region. Loss of these first order tributaries creates downstream impacts including 
increases in peak flow, increased sediment runoff, decreased nutrient uptake and degradation of 
habitat. We continue to be concerned that the downstream impacts from the proposed fill to the 
ephemeral network have not been adequately considered .. 

Inadequate Mitigation 
We are concerned that the proposed mitigation is inadequate to offset the impacts to 

aquatic resources. First, there has been no mitigat!on provided for the downstream and 
cumulative impacts. EPA believes that the off*site mitigation proposed at the San Joaquin 
Marsh Mitigation Bank is technically flawed and relies on artificial hydrology that is not 
naturally sustaining. 

Most importantly, there is no mitigation proposed for the loss of over 6.0 linear miles of 
stream. The replacement waters need to be provided on-site and need to offer in-kind 
replacement of functions that mimic the ephemeral system that is lost. While detention basins 
and seasonal wetlands may compensate for some of the on-site water quality functions, they will 
not replace other functions including habitat support and export of organic carbon for 
sustainment of the food web. We recommend that TIC restore or enhance other first order 
tributaries as mitigation. Lastly, all mitigation should provide adequate buffer zones and include 
a discussion of success criteria, monitoring protocols, and maintenance and management of the 
site. 

We encourage the Commission to ask for a more rigorous analysis as to why it is not 
practicable to avoid more aquatic resources. In addition, we would like additional assessment of 
the downstream cumulative impacts of the project and adequate mitigation to offset the project 
impacts. 

If you have any questions about these comments, you may contact me (4151744-1164) or 
have your staff contact Rebecca Tuden ( 41517 44-1987). Thank you for your consideration. 

Sincerely, 

Nancy Woo, Chief 
Wetlands Regulatoty Office 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 

75 Hawthorne Street 

San Francisco, CA 94105-3901 

Ms. Teresa Henry 
California Coastal Commission 
200 Oceangate, Suite 1000 
Long Beach, CA 90802 

JUL 1·9 2000 ~~©~~w~~ 
JUL 2 5 2000 

CAll FORNI~\ 
COASTAL COMMi.:)SION 

RE: Proposed Crystal Cove Community Development Center, Muddy Canyon Creek 
(Appeal # A·S-IRC-99-301) 

Dear Ms. Henry: 

We have previously offered comments to the Coastal Commission about the proposed 
Crystal Cove project and raised major concerns about potential damage to the coastal 
ecosystem. Specifically, these concerns include: significant degradation of water 
quality related to the conversion of ephemeral streams to perennial streams; the • ) 
increased discharge of pollutants; lack of consistency with the Clean Water Act and the 
Local Coastal Plan; and inadequate mitigation to offset the loss of six miles of 
ephemeral drainages, riparian areas, and seasonal wetlands. Also, we recommended 
conducting a more rigorous analysis of alternatives that would reduce negative impacts 
to aquatic resources, and requiring additional mitigation measures. As discussed 
below, we remain concerned the project will cause substantial water quality impacts and 
result in the Joss of riparian habitat, and the complete fill of 36,000 linear feet of · 
drainages within Muddy Canyon Creek, its tributaries, and portions of Los Trances 
Canyon Creek. Thus, we continue to recommend avoiding alteration of the main stem 
of Muddy Canyon Creek, and formulating measures to more effectively manage urban 
runoff. 

We appreciate the additional analyses requested by the Commission for this proposed 
project. We have reviewed many of the additional studies including: Wetland Riparian 
Mitigation and Monitoring Plan {May 16, 2000); Analysis of Coastal Drainages and 
Wetlands (April 20, 2000), and the Sediment Yield Study for Muddy Canyon and Los 
Trancos Canyon (May 15, 2000). Also, we understand the project has been revised to 
include detention basins positioned within the development envelope to help reduce 
peak flows to downstream reaches, and that the dam proposed for Muddy Canyon 
Creek (also serving as a road crossing) has been eliminatecl. We welcome 
modifications to the proposed project. 

1 
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Significance of Resource & Potential Degradation 

As you know, this site represents one of the last unaltered drainages within coastal 
Southern California and contains known habitat for a variety of amphibians, reptiles, 
and bird species. By filling the existing mosaic of aquatic and terrestrial habitats -
including six miles of streams and their associated wetlands -- the proposed project will 
result in the degradation or elimination of the following functions: surface water storage, 
energy dissipation, nutrient cycling, retention of particulates, maintenance of 
characteristic plant and animal community, groundwater recharge, and habitat 
interspersion and connectivity. Alterations in flow and increases in sedimentation and 
pollutant discharges will likely degrade the Muddy Canyon watershed and threaten the 
water quality of the Crystal Cove State Park's Area of Special Biological Significance. 

Our concerns appear justified given the findings of the recent studies. The Analysis of 
Coastal Drainages and Wetlands concludes the overall project will provide a net benefit 
to riparian habitat because the increase in urban runoff will provide more water for 
vegetation resulting in an increase in overall riparian areas. Beyond missing the 
adverse effects related to the conversion of streams from ephemeral to perennial, the 
analysis fails to consider the lost opportunity to restore six miles of riparian corridors. 
This loss of restoration potential is significant because =90-95% of the original riparian 
acreage in Southern California has already been destroyed, and the remaining areas 
are significantly degraded. A separate study entitled Considerations Regarding 
Riparian Habitat Expansion (April 2000) concludes that metapopulation biology and 
landscape issues argue for increasing riparian areas even if it entails converting flow 
regimes from ephemeral to perennial. Again, this study overlooks the ecological 
importance of ephemeral drainages and fails to address problems related to increased 
flows including bank stability, sediment transport, and geomorphology. 

The Sediment Yield Study identifies potential changes in geomorphological processes 
related to increased development and runoff. The Study indicates the post-project 
conditions will reduce the sediment load to Muddy Canyon stream by over 500 
tons/year. Roughly 76% of the total fine sediment per year will be eliminated as a result 
of the project, and this will result in increased erosion, incision, and bank destabilization 
as the watershed attempts to recoup the missing sediments. This process is already on 
display within the Los Trances watershed where increased flows have caused the 
stream to incise. Now, the stream delivers sediment that regularly fills the six foot 
culvert under the Pacific Coast Highway. The Irvine Company responded to the 
increased erosion to the coastal bluff by diverting additional runoff from Los Trances 
Creek to the Muddy Canyon Creek drainage (Irvine Company Letter dated August 30, 
1999, "Newport Coast Phase IV-3 Appeal; Detention Basin Alternatives Considered but 
Not Used). The Study also concluded the post·project conditions will deliver 
approximately 5.6 tons/year of beach sand to the Crystal Cove area. This represents a 
decrease of sand by 6% per year. We want to ensure that sufficient sediment is 
transported downstream to encourage beach replenishment. While a 6% decrease 
may not seem significant, there is no analysis of the cumulative impacts resulting from 
a consistent Joss of sand supply in an area that is already experiencing beach erosion. 

2 



Finally, it appears that no studies have been done to evaluate the potential 
environmental damage related to the increase in pollutant discharges to coastal • 
streams, wetlands, and coastal marine waters associated with increased urbanization. 
Given the growing concern about.beach closures across Southern California, we 
recommend a thorough analysis of this issue. Revising the project to avoid the coastal 
drainages would help to improve water quality of the downstream reaches. 

Consistency with California's Nonpoint Source Pollution Control Program 

We believe the approval of this project would be inconsistent with the State's recently 
adopted Plan for California's Nonpoint Source Pollution Control Program {NPS Plan). 
In particular, this proposed project fails to include appropriate NPS management 
measures that are necessary to address the outstanding water quality concerns. 
Management measures that are not being implemented by this project but are included 
in the NPS plan include urban management measures related to watershed protection 
{3.1 A) and site development (3.1 B), and wetlands management measures related to 
the protection of wetlands and riparian areas (6A). We recommend that the project be 
revised to incorporate these measures. 

Also, the NPS Plan requires the Commission undertake actions to prevent nonpoint 
source pollution. The importance of preventing non-point source pollution is embodied 
in the vision of the NPS Program which states " ... to reduce and prevent NPS pollution 
so that the water of California support a diversity of biological, educational, recreational 
and other beneficial uses ... {NPS Plan, page 1 ). While the sediment basins may 
provide some benefit to water quality, we remain concerned about the overall impacts 
to water quality resulting from filling of the drainages and increasing runoff. We 
recommend that the project be revised to avoid filling the drainages, and to improve on
site treatment of runoff. 

Analysis of Less Environmentally Damaging Alternatives 

The current project may not be consistent with the current Local Coastal Plan (LCP). 
The LCP requires the proposed development to be the least environmentally 
damaging. Also, we understand the LCP does not allow the filling of the upper portion 
of Muddy Canyon Creek (in Planning Area 5). Given alternative configurations 
available for similar communities of this size, and the interpretation of the Clean Water 
Act requirements for avoidance of waters of the United States, it seems reasonable to 
expect the Irvine Company to provide a comparable development with much less 
environmental damage. 

3 Ef.-. 14b. 
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Adequacy of Mitigation 

The proposed mitigation does not address the impacts to water quality or the 
elimination of six miles of linear drainages. We believe on-site retention of run-off 
would address potential water quality impacts, help retain channel stability and prevent 
channel degradation from increased flows. In our letter to the Army Corps of Engineers 
dated 7 December 1999, we identified the technical uncertainties and shortcomings of 
the proposed mitigation. The proposed on-site wetland areas appear to degrade or 
convert the existing wetland functions. In particular, a concrete-lined channel with 
multiple drop structures will not compensate for the biological, geochemical, or 
hydrological functions that are being impacted. 

Conclusion 

The proposed project will contribute to the cumulative losses of increasingly rare 
coatal riparian habitat, and significantly degrade water quality. The proposed elimination 
of six linear miles of streams and associated canyons will have significant impacts to 
downstream waters-- including increased erosion of existing streams, and beach 
erosion. The proposed mitigation measures intended to replace the destruction of 
coastal headwater streams and degraded water quality are inadequate. Also, the 
proposed project does not adequately evaluate potential increases in non-point source 
pollution and stormwater runoff, nor include management measures needed to prevent 
pollutant discharges. Many of these adverse effects could be eliminated if the 
proposed project would simply avoid alterating the Muddy Canyon Creek watershed. If 
you wish to discuss this matter, please call me at 415.7 44.2276, or Rebecca Tuden at 
415.744.1987. 

A~~&.~ 
Tim ~Qnski, Chief~ U 
Wetlands Regulatory Office 

cc: 
applicant 
USFWS, Carlsbad, San Diego 
RWQCB, Santa Ana, Smythe 
SWRCB, Sacramento, Balaguer 
CDFG, Long Beach, Dickerson 
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United States Department of the Interior 
Fish and Wildlife Service 

Colonel John P. Carroll 
District Bnaineer 

Ecofo&lcal Servi011 
Cutsbad Fi5h t.nd WildliCt Oftlot 

i730 Loker Avenue West 
Carbbad, Califcmia 92001 

U.S. Army Corp• of,Bngineen, Loa Angetee District 
P.O. Box 532711 
Los Angeles, CalifomJa 90053-2325 

Altn: 1aoChq 

JUN 0' \999 

R.e; Prc.COnstruotion Notificcion No. 980071600. Y1C, Muddy Canyon Creek and parts of 
Loa Ttaneo:. Ccyon Creek. north o£L&gunt. .Beach, Orange County, Callfomla. 

Deer Colonel Carroll: 

We have reviewed Pre.COD.!tructlon Notitlcadon (l'CN) No. 980071600· YJC received on 
May 13, 1999, for flll ofjurl$dicdonal waters and wetb.nds within Muddy Canyon Credc and 
parts of Lo1 Tcancoa Canyon Creek in wasta~ Orange County. Wo have apoken to Jae Chuaa of 
your staffrcgardlng the proposed action. These comments have beea. prepared under the 
authority, end Ia accordance with the provi.sions of the fish and Wildlife Coordination Act (48 
St&t. 401 u amended, 16 U.S.C. 661 et seq.) and other authorities mandatina Dtpartment oflho 
Interior concern for nsh, wUdllfe, plants and other environmental valW!II. 

The prnposed proJect Involves flU or 2.73 a.eres orjurl$didional waten atons 29,540 linear teot 
of ephemeral lf.re.lm courses and 460 linear Ccet ofintennittent sUel.m courses within Muddy 
Canyon Creek and puts of Los Tranoos .Ca.nyon Creek. and fill of 0.05 ~~:rc of ce.uonal 
depressional wetlands in CA)Ut.t Oranae County. The purpo~e~ ofthe Rille to enable tho 
development of up to 63!i ttnglc family residential units and a 24·acro private reereatlon raoility 
(EJR S69, Newport Cout Ph.uc IV-3 a.nd IV-4). 

We object to the usc: of Nationwide Penn it No. 26 for the pennltdna ofthit action bccaaso h wiU 
result In artatcr than minimal a.dvcnc cfTccll to the environrnont, and use ofthc nationwide 
pennit without an altematlvoa analysis would be coottaty lo lhe public; interest. We urge you to 
e~in discrelionaey authority to elevate rhia to an individuaf permit and require t.n altcmaCivc 
analysis Cor this non•Witc:r dependent proj~L Nationwide Pcnnit No. 26 was intended to penn it 
dlseh&r&CS o( dredged Or (iiJ matcrlaJJnto headwalcrs and isofaled WliltciCI of no R\OCC d1tn 3 I'Cr'CI 

lnd nol more than soo linear fctt of tho ICIC&mbcd, Though !.his PCN rans within the ac.roasc 
limitation. lhc linear impactlo Wltorc exceeds 600-(old the impacts typically allowed uadcr this 

.. ,_ 
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Colonel John P. CarroU l 

utfonwldc permit. Such aiB!gc deviation fro111 the linear imp4tt restrictions bas becnjustifiecl 
on lhe basts Ul&t these Impacts are co ephemeral waten. · 

However, 460 feet of the linear Impacts are to intermittont waters. Based on regional provisioa.a, 
If this proposal were to lmpact 40 more linear feet or intennitteat water~, it would require an 
lndl'lidual permit. Given the cxttn.slve area to be Impacted by thfs proposal, we ara lnt.erested lD 
the data and field dctermloatlons 1ha~ were used to make lhe determlnat;Jon regarding the li.Dear 
impact to intermittent waters. Rep.rdless. the remaining 29.S40 linear feet of ephemeral wa10tl, 
a dbtance &rester than Smiles, easily poa.&e:5s int,pOrtant t\.lnedOl\.5 and valuet that are 
commensurate with, if not well in e)(eets or, those found within 500 feet or lntennltte.nl watora, 
and j1.11tlf}l 11om a cumulative st&n.dpoint couideta.tion uu lndlvfdual permit. Th.Me 
jurlsdietion.al water& are or reglonallm.porlanoe. Los Traneos and Muddy Canyons are two of the 
last l'fmalnJna relatively unaltered dnina&e.& 'Within the coastal range ofOran,ge Coun.e,. 

Amons the fU.notion.s and values posse~ by fbece ephemeral dttln.ages are their fha~on .. 
important habitat !or a variety of sensitive roptilo and amphibian &poOle&, import&Dt rofuao 
hablte.t tor a rsqe ot s()eeles laclud!ns birds, mammals. amphlbhuu and repLltes. 1\mctfon ibr 
wildlife and seed diaperaa1, flood attenuation. llcdiment senuatlon aM downsll'Oam .~imeat and 
nutrient transport. along with shallow groWldwater recharge that may 1upply 1pringa along the 
coastal bfut'r. Examptee of seruttlve 1pecie.s that have the potential to use the11e areas on a 
rranslent and/or penna.nent basts lnclude the apadefoot toa~ coast reJ\&C aewt, Callfomla lesleat 

• 

lir.a.rd, two-atriped SArttranal:e,toaserbead ahrlke, aouthwc:atcru pond tuttJe and I\OO·tropiwd c~·-
I'Qi&ratocy birdl. The: spadefoot load. in pMicular, is known from the Onotsite 60a50nal wetlands. 
and llkely utlllf.A)s on·site ephemeral and lntennltteat draiRJge~ as well. While lmpects to the • 
epedaroot toad wece addmsed ia the Central/Coa!tal Oranae County NCCP/HCP, impaota to &be 
other lpeCics listed above and jwisdiotional watcn ~not addressed. Moreover. our 
.consideration of the toad reUes on the proper eppUcation otth.e nationwide pennlt program b)' d1c 
Corp!'i to ensun: thla species Is adequately conserved ~ u to preclude Its need tor llstlq. 

The proposed mitigation atntegy for these exccn.slvelmpacts to ephemeral waters is entirely out
of· kJnd. and no supportlna documentation has been provided that d«nonstrates how the 
proposed mltl,atlon will oompeasate for lhe fUnctfons and values chat will be lost. Wa have been 
lavolved In discussions regard Ina 1he proposed San Joaquin Marsh mlti&etion area and 1till have 
coneems resardlna \he creation or. hlahly reaulated la.cust.rine ftinge wetland that will be 11.1bJaot 
to annuar maintenance, public usaae, and artificial hydi'OIO&Y as eompenu.tlon for out-of-kind 
naturaJ fltnetiona and values. The Irvine Ranch Watu District is the present owner of the 
prOpOted mitigation uea, and hu initiated a notice of prf.paration roaudint tbo divor5ion otSan 
Dieso Creek waters alons wilh relouu of reclaimed water from Sand CMyon Ruervolr Into this 
area. The rclalionship ofthl1 prop(>salto the mitigation proposAl. and luuu rcsudins ~ter 
quality impacts and the potential for bioaeeumufation oC.toxlc &ubstanCCI, remain unrc.tolvcd. 

Tho lack of proposed ift..kind mlllgatlon and cumulative ex.tont ofjurisdictiona! wa<cra Jos1c1 
wil.hirlthc laat relatively unahcrod dralnaee& within coastal Oranae County support our 

. ,, 
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detumln.ation that this project is or more than mtntrnal adverse effect to the environment. As a 
result, we recommend that this project be p~SQ<f A.$ an lndlvfdu.al petm.IL 

Should you not proees.s thls project a.s an Individual permit. we requm that alternative mitip.tion 
be utlllzed, or due to the out-of·ldnd proposal. lhat compens&tocy ratios of 4:1 within tho San 
Joaquin M£U"Sh be wed for lm~ts to cphemenl wate.nl. We recommend prior to aooeptance or 
the on-site creation o! seasonal wetland!. that soU tests be perfonned to determine dle ablllty of 
the proposed wetland creation site to support seasonal wetlands. Impacts co the seasonal 
wetlands abould be compensated by on-site creation othabrt~t at a ra!io of2.:1. 

Pleue notifY this omc.e of' your Intentions wllh respect to the abovo recommendations. 'Thank 
you for the opportunity to comment on this PCN. Iryou have 4Nf questions ~ng these 
commc:nta or your respon.dbllttlca under the End&n&ered Speciea Act. please contact William 
Miller of my 1111! at (760) 431·9440. : 

ClQ; Terri Dickerson, CDPQ 
Rebooca Tuden, BPA 

Sincerely, 

0~~ 
Jim A. Bartol 
A"lmnt Field Supervfeor 
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Office of the OUcf 
ReguL,tory Branch 

Art Hom righauscn 
LSA Associa les, Inc. 
1 Park Plaza, Suit~ SOO 
Irvine, California 92614-5981 

Dear Mr. Humrighausen: 
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DEPARTMENT OF THE ARMY 
LOS ANGELES DISTRICT. CORPS OF ENGINEERS 

P.O BOX 532711 
LOS ANGELES, CAUFORNIA 8Q053.23Z5 

August 18, 1999 

945 720 2111;# 21 4 fl.,· I.J I ..J~ • 
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r::Nvcloprnent Company for Dcpartme.nt of the Army authorization to ctischarge fill materi..uo; 
a~~ted with the Crystal Cove/Newport Coa..c:;t Phase N-3 cmd IV-4 d~velopment in Muddy 
Canyon near Laguna Beach, Orange County, California. l1lis lett~r supercedes the July 14, 1999 
d~nW without prejudice letter. 

On }UJ'le 25, 1999, we provid~ \'Crbal con.fi~1tion that the Nationwide Permit Number • ) 
NW26 is applicable to your pro~d activity, provid~d that you comply with the ~ttached special 
conditione.;. While thi" activity, a](mg with the attached special co•ldition...,., meets the general 
terms rand (.'Ond.itions for authori7.ation under Nalionwidc Permit Number NW26 [Federal 
Register, Dec.l3, 1996, pp.65874-65922], w~ notl..od that you do not have Section 401 water quality 
certification from the California Regional Water Qui'llity Control Board (RWQCB). Therefore, 
your request was denied without prejudice because of the lack of a Section tHl water qU&ili.ty 
certification and a letter attesting to thit> was issued on July 14, 1999. 

In addition, w~ have been informed a few days after issuing the July 14, 1999 denial without 
prejudice letter, that a consistency certification or waiver pursuant to section 307 of the Coastal 
Zone Management Act (CZMA) ha.c; not been granted. A consistency ~rtific..,tion or waiver' 
pur.;uant tu section 307 of theo Coastal Zone Managemmt Act (CZMA) are rt..'qllircd prior to 
authvri7.()i.i.on uf your pwjc.~t. Vve havt.! V\.'J'O.illy u,:.,rmecl you of this requirement in light ui the 
ru:w inforll\alion un July 22, 1999 at a meeting at uur ofAce. Thi.c; leth:!r is a written confinnalion of 
our v~al cotrummication. You will receiVl.' C\\Jthnri7.~tion from the Corps when you h.,v~ met 
thP. requirements outlined below. 

According lo 33 CFR 3..10.4 state 401 water quality certification pursuant to Section 401 of the 
Clean W11ter Act, or waiver then."'f, and consistency certification or waivl'l' pursu~t to secti<m 
307 uf 

1
the Coast01l Zune Managcml·rd Act (CZMA) are required prior to authorization of your 

project. You must therefore obtain &.'Ction 401 certification or waiver, or provide the Corps with 
evidence that 60 day~ have pas~ !!o'incc you applied to the RWQCB for certi..ficCltion. h\ addition, 
you must ubt.un CZMA consistency ccrtifici\tion or waivl'I, or provide evidt::nce ~'t 6 months • 
have pa.,.scd since you appliE'd to tht• California Cnast.'ll Commission for CZMA certification. 8e 
awan: that any conditions on your Section 401 and CZMA certification-; will become conditions 

'P. \ 



SE.\T BY: 

• 

• 

• 

12- 8-99 ;11=22~~ l S A ... 949 720 2111;# 3/ 4 

-2-
. - ·C.:. ' 
\ " 

on your Nationwide Permit authorization. 

When you receive your Section 401 certification or waive-r (or when 60 days have passed 
since you appHed) and your CZMA con,_c;islency n.'ltification or waiver (or when 6 months have 
pa.c;.c;ed since you .1pplicd), you .!'thould contact the Corps Project ~ager for this proja-t, Jae 
Chung, at (213) 4.t;2-~292. Plt>ase T"efetrnce application 980071600-)'}C in your letter. Your 
autho:ri2atitm could then be issued without further delay or processing. 

H you have any questions, plca.o;~ contact Jae Onmg at the above tdephone number. 

Mark Durham 
Chief, S(.)u th Coast Section 
Regula tury Branch 

Attachment: July 14, 1999 denial without prejudice letter for 401 certificiltion/waiver 
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Special Conditions for 98007160o-YjC 

1. The permittee shill develop a Biologicl\l Mitigation and Monitoring Plan which idcntifie." 
the location, duration, and method for comp~nscatory mitigation, monitoring program, 
success standards, and contingency measures. The.pennittee shall obtain written 
approval of this plan from the Corps of Engineers prior to initiation of construction. 

2. The permittee will fla.g wetland and non-wetland water habitats to identify areas that 
must be avoided. Any additional a~agc im.pactl.'Ct outside of the apprlWed construction 
foot}Jrint shall be miligaled at a 5:1 ratio. In the event that additional ntiligalion is 
required, the type of mitigation shall be determined by the Corps and may include 
wetland t:'nh.mccment, TestoTation, creation, or preSE-rvation. 

3. n,e pt!rmittcc shall employ all standard Best Management Practices to ensure that toxic 
ma.leriab, silt, debris, or excessive erosion do not enter the Muddy Canyon Creek or Los 
Trancos Canyon Creek during project construction. 

4. The permittee shill cn.~\ue that all vehicle mmntcnill\cc, st,,bring, storage, and dispensing 
of fuel occurs in designated upland areas. The pt>rmittee shall ensure that these 
dL-signated upland areas are located in such a IJW'\I\er as to prevent any runoff from 
entering waters of the U.S. 

S. The permittee shall comply with tlw conditions f<tr pr()tecting archaeological resources 
wltich will be developed by the Corps archaeologist once aU requested infonnation is 
provided to the Corps. 

6. The permittee shall obtain a Water Quality Certification or waiver pursuant to Section 401 
of the Clean Water Act and a consistency certification or waiver pursuant to section 301 of 
the Coastal7.one Management Act prior to initiation of any work authorUl.'Ci by the 
permit. A copy of the certifications or waivers shall be submitted to the Corps upon its 
receipt. 

• 

.) 
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. ...... . ~ .. - DEPARTMENT OF THE ARMY 
LOS A~GE.l..ES DISTmCT. CORPQ 01" ENG~ElR& 

. P.O SOX 5!31711 
LOS ANGEt.ES., CAUfORNIA aooa-1311 

July 14, 2000 

Office of the Chief 
Regulatory lkanch 

lSA Associates, Inc. 
Attention: Art Homrlghause:n 
One fa rk Plaza, Suite .500 
Irvine, CaU!om.ia 92614--5981 

Deir Mr. Homrighausen: 

Thank you for coming to our of&e O'l"' JU11e 211 2000 to brief the Corps on the Lhangt!& 
that have occurred for the lrvinP Comnnmity Development Company's proposal to pla.a! .6lls 
in trl'butarills to Muddy Canyon and Los Trancos C&nyo~ in &$$0dation with Phases IV~ and 
lV-4 orthe Newport Coast Dev!lopment. W! are writil'\~ in part to t:onffrm the ch;mges in the 
project imp.ac:ts since our [ast c:crre.sponden<:e da~d A~u.st 18, 1999 denying your pen:nlt 
wfthout prejudice due to the lack of a 401 wa-ter quCility certification or ~ai\'er and a 
consistency determination with the Coasta.J Zone Management Act. 

Y01.1 have described several cll.a.nges to the projecr as Eollow:t. 

• Reduction in wetland impacts. The origi.t'al project hnpact.s included pla.c:ement of 
lill:s within 0.13 acres of wetlands within an intermittent sb~atn in order to create a 
detention basin dam sln:lcture/ c:ulverted road crossing aero&& lowt:t Muddy 
Canyon. the detention basin dam structure/culverted road crossing has been 
replaced with a 34 foot wide bridge that will1:0mpletety span Muddy Canyon 
:esulting in no l!npacts to any wetl.arids. The mitigation has not been red\IC8d.. 

• AddH:itm o£ detention 'b~. The CWltnt project now [ndudes six deW\tfan 
b~ilt&. 1'he proj~ descnbed in Draft l:lwtronmental Impact Report No . .s69 
described two detention basi:na in Planning Area (PA)..aA. Since then. an additional 
Eol.lr detentio.n basins were added (of\~ jn PA-lA/38, oru: in PA·l4. and two in PA
S). Urban runoff water will be cnverted to these detention basins to mitUmize peat 
flows &uch that pre- and post-developxnent peak tlows are not significantly 
ditrerent. 

• Dk-ersion of dry weather runoff. Low now interceptor& and pump stationa have 
~~n added u d!!iign fat'W'es at the bottom of both t.os Trances Canyon and 
Muddy Canyon& near tht! Padfia Coast Highway. These srruc:turea will divert dry 
season .flow to a sa.p.itary se-wer system before the&e flow& reach the P•dk Ocean. 
tmpacts from the~ atruc:t:url!a in thes~ two smums will be 100 square feet total DT 
0.002 ac:res. . 
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• Regenentlva air street sweaping. To collect sediments and adsorbed metals and 
hydrocarborls, the cornp.letzd development will use regenerafjve ai:r sweepers whk::h 
wlU run weekly in residential areas and five tilnl!!s a week in commercial areas. The 
p reposed technologies have beef\ shown to n:move 92-100% of sediments greater 

•
4 than 125 microns, whkh represent amund 87% of an accumulated sed.J..rnent in .tome 

.areaa. 

• DraiaPac storm drain filM. DrainPac filters will be used in nume.rous catch basins 
throughout the ~l!'lPpmc:nt. Thee;e filters will remove over 90% of the sedimm11 
and the majority of the f:lU and grease from runoff WJter. Provided these fil~ta are 
tnaintained In perpetuity by .fimding from 1fte local homeowners &S50da.tion or &om 
a lccal fee, these t'Jiten should. be effective. 

• V~getated swalu. Vegetated &wales h.tvt: bem incorporated as design feature& in 
the cornmerc:ial area along the Pacific Coast Highway, In the recreation center wtthln 
PA-12C, along d\C collect:Dr street for the residential lot& in PA-4, and withln the 
c:ent.en of the cul-dc-6aC:s in rema.ircing reaident!al artu. 'llle vegetated swales will 
relllUve addit:Sonal pollutants from runoff water. 

• IUparian mitigatiOA areu. The project will continue to have the same amount of 
on-site compensatory mitigation. As d~cribcd in a September 8, 1999 aubmlttal, 
c:ompe:nsatcry mitiga tlon conaisted of 1.44 ac::ree of aea'fed riparian c:anidor, 0.88 
acrer; of wetland expansion (0.62 acres ln the open. spa~ in PA·l2E md 0.26 aaes 
upstream of the culverted ro~td aossing), 0.61 acres of riparian~~ and 
0.4 acres of seuon.al wetJand creation. Wtth tbe removal of the detention basin dam 
structure/ culverted road crossing, the wetland elCpanslon was altered &uch that o.55 
aaes of t.he wetlat\c:t expansicm would or:cur in PA-12'B an4 0.35 acres ol the wetland 
expansicn would oa:ur upstream of the bridge CTOa:l.ng that repla= the culvetted 
road c:rassing. Ther.e riparian areu will contrlbule ta removing &ediirlents a1.1d other 
pollutant. from runoff wailer. -

rn our June 2l, 2000 meeting, you it11'1tu!r stated these aller~tions do not signJiklhtly 
change the project and de aninimiz.e same of the impacts. 'You also reque&ted the Cmps' 
oom:urrence that the project stW qual.i.fks for nationwide permit 26 with these change.~. The 
Corps agrees that the projact changes have .furthl!.r mmimiztd the impact& to the aqaatk 
e:nvirorunent with respect to adve.rst watltr q~:sality and. &ltand hydrology. The l'tgerterative a:ir 
5Ueet s-weeping, Drairt.Pac filters.. ve~~ fUtefi, mel rlparian l:l'lhaN:etru!nts within the 
project should redUO!.' dle pollutant load to nmofi Wller. Accompanying st:uc:Ues have ahawn 
the ef.Fectivaness of most of tl\e$e methods in significantlY reducing pollutant load to nmolf. In 
addition. the diveT'Sion of dry w!at:h.er .flowa within Muddy and Los. Tral'\coa Canyons &hould 
further minlmize water quality impacts to receiving waters. n\e detention basma should 
minimlze the pc:ak flows e.onMring natural water courses 11uc.h that any &couri.n8 will be 
m.inimized within the natural watl!r .:o~ !ecauae each project aheratfon rnlntmll:es 
impacts to the a.quat:U: envifon.mant, the entire project includina alteratian5 would have lea 

•· 
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impact to the aquatic environment than the origina.J proposed project. Thus~ the proJect 
hw:orporat:U\a the above cfumges would st!Jl quaJily for nationwide pe:rmit 2Ei :a' long u the 
other Wtfl'\& and wnditiorw ior tN! ru-ti<>nwi<W! permit are met. 

II you hav~ any questionli1 pJease a:mtact Ja.e Chung of my staff at (113) 452.-32.92.. Pli!ase 
refer to this Jetter and 980071600-YJC in your reply. 

~4(/y 
f'._ . Mark Durham · 

-f?' Chief, South Coast Section 
Regulatory Branch 
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CHAPTER2 

COASTAL ACT CONSISTENcy 

AND OVERALL FINDINGS A!\TD CONCLUSIONS 

Among the primary goals of the Coastal Act are the protection of coastal resources and provisiOD 

of public access to the coast The Legislature also recognized that conflicts might occur when 

c.arrying out all of the Act's policies. The Legislamre, therefore. established a "balancing" test. 

This test allows the Coastal Commission to approve a plan which, although it may cause some 

damage to an individual resource, on balance is more protective of the environment as a whole 

(Public Resources Code Section 30007 .S). Public acquisition of large, continuous open space areas 

is recogniz.ed as a sUperior means to guarantee the preservation of coastal resources such as 

vegetation, wildlife, and natural landforms. and to create new public access and recreation oppor· 

tunities rather than preserving small pockets of open space surrounded by development. 
,·. 

The ~Ht~ Coast Plan strikes a balance in two ways which are consistent with the intent of 

the Act. First, a substantial portion of the area is designated for preservation in its natural state. 

Second, Policies bavc been developed to address a wide range of issues in areas of The 

IFYmeB;~!R§I! Coast designated for development and to mitigate potential adverse impacts. (Sec also 

"California Coastal Commission Findings for LUP Certification". November 4, 1981, in 

Appendix 1.) 

A. RESOURCES PROTECTION PROGRAM 

1. OPEN SPACE DEDICATION PROGRAMS 

The purpose of the Open Space Dedication Programs is to protect certain specified coastal 

resources and to offset adverse environmental impacts in residential development areas which 

will not otberwj.se be mitigated. Pei'IIla.Ilent protection and preservation of major canyon water· 

sheds, visually significant ridgelines. stream courses, archaeological and paleontological sites, 

riparian vegetation, coastal chaparral and wildlife habitat is provided by dedication to a public 

agency (the County of Orange or its desigDeC). Environmental impacts to be mitigated by lbe 

dedication programs include habitat and archaeological impacts caused by rcsidenrial 

N.-pon Cout LCP Scal:ld Aa t m 
lniat\Jc:p\ladlmald\lupdllc\lup-~.OQS a /7 



development and road improvements on Pelican Hill, habitat impacts on Los Trancos Canycm. 

Buck Gully, and Muddy Canyon caused by the construction of Pelieaa HiH Real!, ~ • i 

. ~Pii.!£ aB£1 Sed Caayes Aveaae,~ public view and use impacts caused by residential 

· construction in the Camee Shares~Lifl!%~ area and adjacent to Crystal Cove State Part. 
and scenic resource impacts caused by aolf course and tourist commercial development on the 

frontal slopes of Pelican Hill and Jl!i W*lShbonc-Hill. 

Larae·scale master plannin& and dedication programmin& for The ~H~ Coast enables 

the permanent protection of Jarae. contipous open space areas rather than the protection of 

smaller. discontinuous habitat areas that mi&ht result from a project·by·project site mitiaation 

approach. A much greater degree of habitat and open space protection can be achieved by 

dedication programs that assemble Iarae blocks of habitat area contiguous to Crystal Cove State 

Park than would be possible with project-by-project mitiaation measures. (Coastal Commission 

Appeal No. 326-80, Broadmoor, Paae 18.) 

While specific mitiaation measures are bein& included for potential impacts within or near 1he 

development areas (e.g., erosion control measures), 1he primary mitigation measure for impacts 

not avoided is the phased •Wilderness• Open Space Dedication Program. In additicm. 

significant additional habitat protection and development miti&ation will be accomplished with 

the dedication of lar&e areas of Los Trancos Canyon. Buck Gully, and Muddy Canyon through 

the •special Use• Open Space Dedication Program. 

Consistent with Coastal Act Section 30200, most of 1he more significant Environmentally 

Sensitive Habitat Areas (ESHA's) are located witb.in. and will be protected by, conservation 

and recreation land use cateaories. 1be Land Use Plan recognizes tbat the preservation of dJae 

particular resources and the Open Space Dedication Progams are more protective of coaslll 

resources than the protection of mere isolated and relatively less significant habitat areas within 

· designated residential and eommercial development areas. Hence me potential loss of any 

ESHA's through development is offset by the Open Space Dedication Programs. 1be potential 

loss of any ESHA's throu&h the cOnstruction of public facilities such as arterial highways is 

/7 
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offset by the coastal access benefits derived from these roadways as wen as the Open Space 

Dedication Programs. 

In accordance with Section 30007 .S of the Coastal Act. the major Open Space Dedication 

Programs creates the balance which allows the completion of the residential and commercial 

land uses. 

2. El\"'\'IRO~"MENN'ALLY SENSITIVE HABITAT AREAS 

For purposes of Section 30107.5 of the Coastal Act. natural drainage courses designated by a 

dash and three dot symbol on the USGS 7.S-minute series map, Laguna Beach Quadrangle, 

dated 1965 and photo-revised 1972 (hereafter referred to as ·usos Drainage Courses•), 

riparian vegetation associated with the aforementioned drainage courses. coastal waten, 

wetlands. and esruaries are classified as •Environmentally Sensitive Habitat Areas• (ESHA's). 

The habitat value along the length of individual drainage coU.rses and among different drainage 

courses is not equal. The habitat value of the coastal waters is different from that for drainage 

courses. Based on biological studies, (see biological inventory. Appendix H-1, Final EIR 237 

and PeUcan Hill Drainage Habitat, LCP Appendix Item 2) four categories ofESHA's have been 

created to differentiate habitat values as shown on Exhibit H. 

a. ESHA Cate,aon A: 

USGS Drainage Courses with associated riparian vegetation which contain 1be most 

significant habitat areas in The I:PriBe~ Coast are designated as ESHA Category A, 

are subject to the most protection, and are located entirely within the Recreation and 

Conservation land use categories. To assure their Jong-term protection and as a means of 

providing a unique park setting for future residents of The lf:y&fji~:f! Coast and of the 

region, portions ~f Buck Gully and Los Trancos and Muddy Canyons, will be dedicated 

to the County of Orange in accordance with policies of this LUP. Public access to these 

areas will be via lin.ka es with the PeYee Hi:H ReadNe ....... .,..,ri:.'Coai.fDrive Trail s stem. g );;::;~;~;;;~.;,.;:;~~·:v::;:;.;-;;»X~·•·•*'~;~:,;:;:.,:,,.,, Y 
Los Trancos parking Jot. and the Crystal Cove State Park Trail System . 

NC"'l'J''ft Colllr LCP s-ad A.........., 
irviDc\lc:p~\lllp-2114.005 1-2.3 
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I Nine surface water sources have been identified (refer to EIR. 237. Figure 25) in Buck 

Gully, Los Trancos, Moro, and Emerald Canyocs. All nine water sources come from na1U

ral seeps, although two of the three sources in Buck Gully are probably augmented by 

percolatiDg irrigation runoff from adjacent development. Flow from an nine seeps oceurs 

an or most of the year dwing average rainfall years. although downstream flow may be 

very limited. These USGS Drainage Courses are the most significant ESHA •a in The 

~PriM~ Coast because they contain an of the foUowing habitat characteristics: 1) 

standing or flowing water all or a significant part 9f the year; 2) a defmitive stream botum 

(i.e., defined banks with a sandy or rocky bottom); and 3) adjacent riparian vegetation 

linin& the water course. 

• 

·~ 

b. ;&SHA Cafe&ory B: 

USGS Drainage Courses which contain water flows only when it rains and suppon oDly 

small amounts of riparian vegetation, are designated as ESHA Category B. These areas 

have relatively less habitat value; and fli21Jj'{~JI6S9!1:off.il)gS.'ilit 

E!!L.l\iiL~~:;t;:~ are located in Recreation and Conservation land use categories. 

c. ESBA Cateeoa C: 

The coastal waters alona 1be k:YieeK.,~ Coast - ESHA Ca~ory C - have been 

designated as both a Marine Life Refuge and an Area of Special Biological SignifiCance. 

They contain near shore reefs. rocky intertidal areas and kelp beds, and are located 

primarily within Cryst&l Cove State Park. 1be Swe Deparcmen.t of Parts and Recreation 

will be responsible for providing protection for tidepools and other marine resources from 

park users. 

Protection of water quality is provided by the Runoff Policies • 

• 
NI'WJIOn Cout LCP SICODII AINI!IIIIIDW 
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d. ESHA Cate~:oa D: 

. ~ 

ESHA Category D designates USGS Drainage Courses which are deeply eroded and of 

little or no riparian habitat value. They are located in Residential and Commercial 1aDd 

use categories and two specific Recreation sites. Typical vegetation includes elderberry. 

arroyo. coastal scrub, and annual grassland. These drainage courses are often incised u 

a result of erosion, resulting in rapid runoff and. very steep narrow sideslopes generally 

incapable of supporting riparian habitat. Development will impact most of these ESHA's. 

The Open Space Dedication and Riparian Habitat Creation Programs will mitigate 

development impacts. 

e. Riparian Habitat Creation Promm: 

Golf course and visitor-serving development in PA lOA, PA lOB, PA 13A, PA 13B. PA 

13C, PA 13D, PA 13E, and PA 13F will modify drainage courses that are presently 

degraded. Any habitat impacts resulting from drainage course modifications will be 

mitigated by the Riparian Habitat Creation Program and the Open Space Dedication 

Programs. 

3. EROSION CONTROL AND URBAN RUNOFF 

The primary measure for minimizing potential erosion and urban runoff iulpacts is .be 
permanent preservation in open space of over ~zt:l of The IPABe!l~ Coast. 

Additionally. specific development standards assure that. to the extent feasible. unavoidable 

impacts within the development areas are mitigau:d. 

The major objective of the Erosion aDd Urban Runoff Management Policies for 1be 

IPMBef!m! Coast is to assure that erosion. and runoff rates do not significamly exceed 

natural rates, whDe at the same time assuring sand replenishment provided within dle coastal 

watershed is maintained (The IP;i:Befi~ Coast littoral •cen· is limited and partially 

dependent on the local watershed for sand replenishment.) 

Ncwpon COlli LCP s-ad Am ' • 
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Marine water quality wUl be protected by directing runoff to natural drainage courses such as 

Los Traneos Canyon. Buck Gully. and Muddy Canyon, through the use of landscaped drainag .. ) 

in the gol.fllourse (including the new riparian babitat area), and by means of erosion control j 

techniques to slow runoff so that habitat areas are protected from flows signifieantly in excess 

of natural rates of flow. Additional control of non-point sources will be implemented if 

necessary to comply with State, regional and County standards. These measures may include 

street-sweeping, catch basin cleaning, efficient landscaping practices, and control of chemical 

applications. 

4. VISUAL QUALITY 

The Coastal Act requires that new development be sited and designed in such • way as to 

protect views to and along the ocean and scenic coastal areas (Section 30251). 1be visually 

significant lands and primary public views in The I!=Yiself~ Coast are depicted on Exhibit 

C and Appendix Item 6. The policies and land uses of The lrviBeJ!~ Coast LUP reviewed 

below. in association with the State Park purchase and private donations. address •visual 

quality• ~~comprehensive manner and protect views of each of the major landforms depicted •. ) 

on Exhibit C. Additionally, the creation of the golf course greenbeh enhances 1he visual · 

qualities of the frontal slopes of Pelican Hill by providinc year-round greenecy and by provicfina 

a scenic foreground for the visitor-serving areas. 

a. Views from PCB toward the Oqap: 

The original1976 Irvine Coast LCJtlm bad proposed visitor-serving uses on the coastal 

shelf between PCH and the ocean. In order to accommodate the objectives of the 

California Department of Parks and Recreation (State Parks) and in response to COID!DUDity 

concerns, the proposed ovemiibtl.!J.~ accoD1l'1llXfations were relocated inlaDd to the 

Pelican Hill area (PA 13A and PA 13B). As a consequence, Crystal Cove State Part now 

eomprises the most extensive area of open coastal shelf, visible from PCH, between 

Newpon Beach and Camp Pendleton. 

• 
H«wport COlli LCP Scolld A"'"""""' 
ir\'iDt\lcp~·2ad.GO.S 1-2.7 

•• a.l7 
7 



• • ~-

• . 

I 
I • 

I 
I 
I 

• . . 
I • ;. 
'• \ 

CHAPTER3 

RESOURCE CONSERVATION AND 1\fANAGEME~TT POLICIES 

This Chapter sets forth policies for the conservation and management of resources within The 

lf:yi:eeN&~ Coast Planned Community. Policies are organized in the following sequeace: 

• A phased dedication program for 2.666 acres of public •wilderness• open space and interim 
management policies during program implementatiOn; 

• A dedication program for approximately ~ll?§ acres of public •special use• open space; 

• Recreation/open space management· policies for The Irvine Coast Wilderness Regional Park. 
as well as for other open space/passive recreation areas within the community; 

• Policies related to the four different types of Environmental Sensitive Habitat Areas (ESHA's) 
'thin Th lrYiBeNi''''''''«·M c 

Wl e .. =~~ oast; 

• Specific programs for the protection of cultural (archaeological and paleontological) resources; 
and 

• Policies to protect resources from erosion, sedimentation.. and nmoff, and to guide grading and 
the treatment of the interface edge between development and open space, including fuel 
modification programs required for fire safety. 

A. DEDICATION PROGRAM BEOUIRE:MENTS AND PRQCEDVRE$ 

1. WILDERNESS OPEN SPACE 

The landowner shaD dedicate Planning Areas PA 18, PA 19, PA 21A, PA 21B. PA 21C. and 

PA 21D to the County of Orange as development of residential and commercial areas occ:urs. 

in accordance with the following policies and procedures.l 

~ 01111 LCP SIICCIIIII Am dill PM 
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a. Lands to be Dedicated: 

• The Dedication Area includes approximately 2,666 acres in Planning Areas PA 18, PA 19, 

PA 21A, PA 218, PA 21C, and PA 210. In order to facilitate resource management, 

public access and acceptance by the County of portions of the dedication in phases, the 

Dedication Area has been divided into four Management Units. Acceptance by Designated 

Offerees of Management Units shall occur in numerical sequence as shown on Exhibit I. 

"Designated Offerees" are those agencies and org~tions described in Subsection b-3) 

below. 

In order to accommodate open space management objectives and the topographic 

characteristics of the Dedication Area, minor adjusttnents to the boundaries of the 

Management Units may be made by agreement of the landowner, the County, and the 

Coastal Commission and shall be treated as a minor amendment to this Plan at the direction 

of the Executive Director of the Commission. 

,.;::-

b. Procedures for Conveyance of Title: 

1) Recordation of the Offer 

a) Timing of Recordation: No later than ten (10) working days following the later 

of the following two events {1) the expiration of all statutes of limitation 

applicable to a legal challenge to certification of the LCP and the approval of a 

Development AgreeDl.ent or "other mechanism" (as described below) by the 

County and the landowner, without any legal challenge having been filed. and (2) 

the date when both the foregoing certification and approval have become effective, 

the landowner shall record an Offer of Dedication for a term of thirty (30) years 

for the entire 2,666-acre Dedication Area. The term "or other mechanism" means 

that if County or landowner determines not to enter into a Development 

I 
I 
I 
I 

Agreement, then an "other mechanism" prov~ding equivalent assurances of 

certainty of development will be entered into between the County and landowner 

as a co.ion precedent to the recording of the offer; upon entering into such an 
-

·~ 
f51.17 I 

ftiiJ 
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agreement (i.e.~ "other mechanism"). County and landowner shall jointly publish 

a public notice that the lO working days time period for recording the offer has 

commenced. Notwithstanding the fust s&;tence of this paragraph, the landowner 

may, at its sole discretion proceed to record the Offer at any time earlier than 

provided in this paragraph. 

b) Effect of Legal Challenge: In the event of a legal challenge to the certification of 

the LCP and/or the validity of a Development Agreement or "other mechanism," 

the landowner is obligated to record the o'ffer only at such time as the earlier of 

either of the following occurs: (1) the landowner proceeds to commence 

development (as defined in the Coastal Act of 1976) in the Plan area pursuant to 

a Coastal Development Permiq or (2) the County succeeds in obtaining a fmal 

court ruling, not subject to further judicial review, affuming the validity of the 

approval challenged in the litigation, thereby enabling the landowner to proceed 

with development on the basis of the LCP as approved and certified by the Coastal 

Comr:nission. 

c) Recorded Offer as Pre-Condition to neJopment: The County will not provide 

final authorization to proceed with development pursuant to any Coastal 

Development Permit in the Plan area prior to recordation of the Offer (e.g., a 

subdivision map or final grading permits may be approved conditioned upon 

recordation of the Offer). 

2) Timing or Acceptance or Dedication Offer 

The Offer of Dedication will provide that the title for each Management Unit shall be 

automatically conveyed upon acceptance, as specified in Section "a)" above and in 

Section "b )(3)" below, as follows: 

a) Management Unit I may be accepted <?nlY after the issuance of the first grading 

permit authorizing (initial) grading in any residential, commercial, or golf course 

planning area! (as identified in Exhibit E) other than for a Coastal Development 

Ncwpon Coas1 LCP Second Amendment 
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and .... 
b) One remaining Management Unit may be accepted only in numerical sequence and 

only as follows for each of the development increments listed below: 

(1) Ninety days following issuance of building permits for a cumulative total of 

1.000 primary residential dwelling ~ts; 

(2) Ninety days following issuance of building permits for a cumulative total of 

2,000 primary residential dwelling units; and 

(3) Ninety days following issuance of building permits for (a) a cumulative total 

of 1,500 overnightl.f:aRfl accommodations (as defmed in LUP Subsection 4-

A-1-a and 4-A-2-a and in accordance with the intensity formula specified in 

LUP Subsection 4-A-1-b-4) or (b) a cumulative total of80 percent of the 2.66 

million square feet of development allowed in PA 13 (pursuant to LUP 

Chapter 4-A-1-b), whichever first occurs. 

3) Designated Offerees 

At such time as any Management Units may be accepted as provided in Subsection b-

2)-a) or b-2)-b above, the County of Orange, acting on its own behalf or through its 

designee(s). will have three (3) years to accept the Offer of such Management Unit(s). 

after which time the State of California either through the California Department of 

Parks and Recreation or the California Coastal Conservancy will have three (3) years 

to accept the Offer of Dedication. If the aforementioned public agencies have not 

accepted the Offer as specified, the Trust for Public Land or the National Audubon 

Society will have one (1) year to accept the Offer of Dedication. If none of these 

public or non-profit entities has accepted title to the Management Unit(s) within these 

timeframes, the Executive Director of the California Coastal Commission, following 

; 

• 

• 

consultation with the County. shall be entitled to nominate. no later than ninety (90) • 
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irvine\lcp\2nda~~~end\lupdoc\lup-2ud.OOS 1-3.5 

\ e-i. 17 
II 



• 

• 

• 

days thereafter, another non-profit entity as a Designated Offeree; the alternative non

profit entity nominated by the Executive Director may become a Designated Offeree 

only if determined to be mutually acceptable to the Coastal Commission, the County. 

and the landowner, and shall thereafter be required to accept the Offer(s) within six 

(6) months of the landowner's determination of acceptability. In the event that the 

Executive Director of the California Coastal Commission designates such alternative 

non-profit entity. none of the aforementioned parties shall unreasonably withhold 

approval of that entity. provided that it has the demonstrated fmancial capacity and 

management experience to undertake management of the dedication area in question. 

If. pursuant to the foregoing procedures, none of the public or non-profit entities has 

accepted said Offer(s) within these timeframes, the landowner will regain full title and 

unencumbered use of the offered land constituting the Management Unit(s) subject to 

LCP land use designations; provided that the landowner may seek an LCP amendment 

regarding future use(s) of these lands. 

4) Effects of Legal Action Preventing Development and Proportional Dedication 

a) Acceptance Conditioned on Vesting: Acceptance of the four Management Units 

identified in the Offer of Dedication pursuant to Subsection b)-2) above, will be 

qualified by the requirement that the conveyance of title shall not occur if the 

landowner is prevented from vesting the right to develop the cumulative residential 

dwelling unit/overnigbtffS!§g accommodation levels as specified in Subsection b)-

2) above by operation of federal, State or local law, or by any court decision 

rescinding. blocking or otherwise adversely affecting the landowner's 

governmental entitlement to develop said units. At any time that the landowner 

is subsequently entitled to proceed with development in the manner specified in 

the approved LCP, all dedication requirements and provisions shall be 

automatically reinstated provided that the term of the Offer has not been exceeded. 

b) Development Halted for Ten (10) Years: Notwithstanding the last sentence of 

Subsection a) above, if the landowner is prevented from proceeding with 

development (i.e., legally unable to undertake development for the reasons 

Ncwpon CoUI lCP Second Amendment 
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identified in Subsection a) above) for an uninterrupted period of ten (10) years, 

the right to accept shall be suspended as it applies to the Management Unit(s) 

correlated with the type of development so halted (e.g., if the entitlement to 

develop overnighft:(~l{f accommodations has been halted for ten (10) years, the 

right of the Designated Offeree(s) to accept the Management Unit correlated with 

that development shall automatically be suspended). In such event, the right to 

undertake that type of development pursuant to the LCP shall likewise be 

suspended unless and until the landowner is legally authorized to proceed with that 

type of development previously halted. If the right to undertake any development 

pursuant to the LCP is halted as provided herein for a period of ten (10) years in 

any fifteen (15) year time period, the landowner shall have the right to terminate 

the Offer of Dedication and, in that event, the right to develop under_ the LCP 

shall automatically be suspended. 

c) Proportional Dedication: If the landowner has not been able to undertake the 

aforementioned development for a period of ten (10) years. the Designated 

Offeree(s) may only accept a proportional dedication in accordance with the 

following ratio: 

Proportional Dedication - For each unit for which the landowner bas received a 

certificate of occupancy. the Designated Offeree(s) may accept dedications in 

ratios of .76 acre for each such residential unit and .31 acre for each visitor 

accommodation unit or per each 1400 sq. ft. increment of the 2.66 million sq. ft. 

intensity allowed in PA 13 (whichever intensity level is achieved first). 

Dedication areas accepted pursuant to the above proportional dedication 

requirement shall be located in accordance with the Management Unit sequencing 

identified on Exhibit I. with the precise location of the acreage to be contiguous 

with a previously accepted dedication area and/or adjacent to publicly owned 

park/open space land, and as specified by the accepting Designated Offeree(s) 

following consultation with the landowner. 

Newport Cout l.CP S&eond Amendmalt 
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d) Management Unit I Reversion: In the event that the landowner is prevented, as 

specified in Subsection 4)-a) above, from completing (i.e., receiving certificates 

of use and occupancy for) the first one thousand (1,000) primary residential 

dwelling units, title to any lands accepted the by the Designated Offeree(s) in 

Management Unit I in excess of the Proportional Dedication ratio as applied to 

completed units shall revert to the landowner within six (6) months of the 

occurrence of the specified legal impediments to development. 

5) Dedication Commitments - Effect of Landowner Delay in Development 

. a) Areas Graded but Not Completed: For any development area that has been 

graded and remained unimproved (i.e., without streets, infrastructure, and 

permanent drainage systems) for a period of five (S) years following the 

commencement of grading, the Designated Offeree(s) may accept a dedication area 

in accordance with the proportional dedication formula in Subsection 4)-c) above, 

with the application of the formula based on the number of development units 

specified/authorized in the Coastal Development Permit which served as the 

governmental authorization for the grading activity. This provision shall not apply 

where the delay in vesting development rights on the land area in question has 

occurred as a result of the operation of federal, State or local law. or by any court 

decision rescinding, blocking, or otherwise adversely affecting the landowner's 

governmental entitlement to develop the specified units on said land area. 

b) Fifteen (15) Year Deadline for Completing All Dedications: All dedication 

increments that have not been eligible for acceptance pursuant to the provisions 

of Subsection 2) above may be accepted fifteen (IS) years after the recording of 

the Offer of Dedication. Provided, however. that in the event the landowner is 

prevented from proceeding with development (i.e., unable to proceed voluntarily) 

by operation of federal, State, or local law, or by any court decision rescinding, 

blocking, or otherwise adversely affecting the landowner's governmental 

entitlement to develop, the fifteen (15) year timeframe for completing all 

acceptances of dedication increments shall be extended by a time period equal to 

Newpon Coast LCP Second Amendmem 
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the amount of time the right to proceed with development has been suspended. 

This provision extending the fifteen (15) year time period shall not apply where 

the development project has been halted by a final, non-appealable court decision 

based upon the failure of the development project to comply with the certified 

LCP and/or CEQA. In the event the landowner becomes subject to a federal, 

State or local law, or any court decision which limits the allowable number of 

building permits which may be approved or issued -each year (or within a given 

time period). the ftfteen (15) year time frame' for completing all accepta.Iices of 

dedication increments shall be extended by a time period equal to the amount of 

time necessary for the landowner to obtain the maximum allowed building permits 

per year to complete the total development by the LCP; if the foregoing extension 

of the fifteen ( 15) year time period would exceed the term of the Offer. the 

landowner may either extend the term of the Offer or allow the Offer and any 

remaining entitlement at that time pursuant to the LCP to expire. 

6) Acceptance of Dedication Increments 

The acceptance of dedication increments shall be ~nditioned on a requirement that the 

dedication lands may be used only for purposes consistent with land uses allowed in 

the certified LCP and may be conveyed subsequent to the initial acceptance only to 

other Designated Offerees. 

7) Dedication Area Access 

Access to the dedication areas prior to any acceptanCe shall be limited to the County 

or other Designated Offeree (in the event that County's acceptance period for a 

particular Management Unit(s) bas expired), its employees, licensees. representatives, 

and independent contractors acting within the scope of their employment by the County 

or other Designated Offeree solely for the PUft?OSCS of surveying. mapping and 

planning activities related to future management of the dedication areas. Any such 

access shall be subject to landowner entry permit requirements regarding personal 

liability and personal security. 

lr:wpon Coast LCP SCICODd Amelldmclu 
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8) Property Description 

A detailed property description for each Management Unit shall be set forth in the 

Offer of Dedication. 

2. SPECIAL USE OPEN SPACE 

The landowner shall dedicate Planning Areas PAllA; PA 12A, aBEl PA 12Ei):igtN),!~H-~!lll 

;J,f:J to the County of Orange g,~~l~tH;~;W:~.~!Mr~~.~~ffi~'at:ai'.Eiltmt:;mi• 
&~:mac®n··:.::&t .. ~a. as development of abutting residential areas occurs. The landowner 
.,.,, .•. ., .••••••••••• , ••••••••••••••••. ., •••.•••••• ~ ••• ;.;.,;.;.;.;.;.;.;.;.;.;.;.:<·:·····.·.··"··· 

shall receive local park credit for not less than five (5) acres of special use open space 

dedication.· Area(s) designated as special use park shall be made separate parcels suitable for 

transfer to any succeeding city or local park operating agency in accordance with the following 

policies and procedures. 

a. Prior to or concurrent with the recordation of the first fmal development map, other than 

a large-lot subdivision in PA lA, PA lB, or PA 2A, the landowner shall record an Offer 

of Dedication for PA llAl. 

b. Prior to or concurrent with the recordation of the fttst fmal development map, other than 

a large-lot subdivision in PA lC, PA 2B, PA 2C, PA 5, PA 4A, or PA 3A, the landowner 

shall record an Offer of Dedication for PA 12A!. 

c. Prior to or concurrent with the recordation of the fust fmal development map, other than 

a large-lot subdivision in f&';!4M PA 4B, PA 5, or PA 6, the landowner shall record an 
·:>-:·~·:·:···~·:.:.:.:.:.;.:;.;.:.:.: 

Offer of Dedication for PA 12E. 

lf::::j::::,l:~:if:9.:,at·:s9ns~rt~;,;~;:!Qm:::m~:.t~e;~ij§B:.&~.:~;:~!:.:~!i¥~l:~P:!:~;.:1:s~t;:g 
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fi~: The above offers shall be irrevocable continuing offers of dedication to the County of 

Orange or its designee for park purposes in a form approved by the Manager. EMA· 

Harbors, Beaches and Parks/Program Planning Division, suitable for recording fee 

title. The offers shall be free and clear of money and all other encumbrances. liens, 

leases, fees. easements (recorded and unrecorded), assessments and unpaid taxes in a 

manner meeting the approval of the Manager, EMA Harbors. Beaches and Parks 

Program Planning Division. The offers shall be in a form that can be accepted for 

transfer of fee title at any time by the County. 

f:l. Notwithstanding the above procedures, offers of dedication may be made in a Parcel 

A and Parcel B sequence. Parcel A shall'contain, to the greatest extent possible, the 

area to be included in the dedication and shall be offered for dedication at the time 

specified in Subsection a, b, and c above. The boundaries of Parcel A shall. be 

determined through a review of the physical characteristics of the total planning area 

required for dedication excluding only those areas where the boundary for public open 

space cannot feasibly be determined until final development maps are processed. The 

boundaries of Parcel B shall be refmed and offered for dedication upon the recordation 

of subsequent final maps for planning areas abutting the area to be dedicated. When 

appropriate, areas containing urban edge treatments, fuel modification areas. roads, 

manufacrured slopes, and similar uses may be offered for dedication as scenic 

easements. 
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• ~ §l Landform alterations are allowed in rAJ.\~Ai PA 12B. PA 12C, 8Bfl PA 120 !?J!ifi 
Gi to the extent required to accommodate realignment and construction of lOcal 

collector roads, San Joaquin Hills Road, and/or the San Joaquin Hills Transportation 

Corridor ana·recfea5onartacifiues as rovided in a final Coastal Develo ment Permit ;;;.;..;v;.:·;;~;;..c;:.;:;;..;o:~~~;·x·x.,...i-.:-;·:-; • .;.;.;.;;,;..;;;.:.;.~""*' p p 

for any such f9H project. 

~ 2j Residential Jot lines from adjoining properties may extend into PA 12B. PA 12C, and 

PA 120 but ot into PA 12A~ PA I21=t~':n·~:'::''l~H'··~*""P::AI!l. • n .. ~ 8f- ~la:::~ .. ~x~:·~w~~ 

D. CATEGORY "A" & "B" E!'I.'VIROI\'MEl'T ALLY SENSITIVE HABITAT ARE& 
POLICIES 

The following policies apply to Category A and B ESHA's only, as delineated on Exhibit H. 

1. §!¥PJ:.f9£:!!t~;~~!:~!!3,J8]1~Plii:~~~~ ~!be natural drainage courses and natural 

springs will be preserVed in their existing state. All development permitted in Category A aDd 

• 
1 

B ESHA's shall be set back a minimum of SO feet from the edge of the riparian habitat except 

as provided for in the following subsections. If compliance with the setback standards 

precludes proposed development which is fo~d to be sited in the least environmentally 

damaging and feasible location, then the setback distance may be reduced accordingly. 

t 

I 

I 
•· • 

a. 'Where existing access roads and trails cross streams, where emergency roads are required 

by State or County fire officials, a:od/or where access roads are required to serve 

'de tial 'ts ana"·'·e&ewor.r.arraettiiie'"«' · M dd c th dr · be res1 n um "'"''<·"AL.,..,..,~,.,.,_o~""".~'*' .. .,,.,;,.,,.J; m u y anyon, e 8.Ul2ge course may 

modified to allow the construction and maintenance of existing or new road or lrail 

crossings. Such modification shall be the least physical alteration required to maintain an 

existing road or to construct a new road or trail, and shall be undertaken, to the extent 

feasible, in areas involving the least adverse impact 10 stream and riparian habitat values. 

b. 'Where drainage and erosi.on control and related facilities are needed for new development 

and/or 10 protect the drainage course, the drainage course may be modified to allo~ con

strUction of such facilities. Modification shall be limited to the least physical alteration 

required to construct and maintain such facilities, and shall be undertaken, to the extent 

N....,ort CoMt LCP Secoad An't•ar• 
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feasible, in areas involving the least adverse- impact to the drainage course. Where 

feasible, drainage ancl erosion control and related facilities Vrill be located outside 1he •. 
. ) 

drainage course. . . .-· 

. c. Where the construction ef Pelieaa Hill Read ae4 S&Bd Cae.yea 1..-vesel requirej filliD& 
or other modification of drainage courses substantially as shown in Exluoit L aad N, 

drainage courses may be modified. 

d. Where the construction of local collectors; eesBeet!Bg te Sand Cmyea M'eBl:le'- ae.4fer Sea 

Jea U:ift Hins Rea4iOO!or1itmiDJ.erv'ice1t'-'''"''"""·,,"7aecessT~·; r · _. ~;m ... ., or other f{ ~:,;N•"•")i·;•'•"')~;~>$~~~!.:»»»:.:<4:;.;;::;:;.~~¥~·»··~~~ equ.Jr""' A~ . 

modifications of drainage courses in PA 6, PA 12C, and/or the upper portion of PA 12A 

and where the alignment is shown to be the least environmentally damaging feasible 

alternative, drainage courses may be modified. 

e. Where access roads and trails exist or where oew emergency roads are required by State · 

or County fire officials, vegetation may be removed in the ~tenance or construction of 

such roads and trails. Any required vegetation removal will be minimit«!. 

· f. To the extent necessary, existing riparian vegetation may be thinned or selectively removed 

when required for habitat enhancement and/or fire control. Existing vegetation which is 

not classified as riparian may also be removed. 

I· Where drainage and erosion control and related facilities are needed to implement 1he 

Master Drainage and Runoff Management Plan and related programs, vegetation may be 

removed in 1he construction and maintenance of. such facilities. Vegetation removal will 

be limited to the least required to construct and maintain such facilities and shall be 

undertaken, to the extent feasible, in areas involving the least adverse impact to riparian 

vegetation. Where feasible, drainage and erosion control and related. facDities will be 

located outside areas containing riparian vegetation. 
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2. Where feasible, the separation of scrub and chaparral from riparian habitats will be avoided. 

Vegetation offering escape cover will be allowed adjacent to riparian areas wherever feasible. 

3. Nothing in this section sball require the replacement or restoration of natural features which are 

destroyed or modified by natural causes such as fire, flood, erosion. and drought. 

4. Where golf cart and pedesttian path/bridge. and fairway trajectories for the golf course cross 

the USGS Drainage Course in PA lOB, vegetation may be selectively thinned, maintained, 

removed and/ or altered within areas of the setback to the extent necessary for golf course 

purposes. Any such vegetation removal or alteration wlll be rninimire4 and mitigated by habitat 

enhancement measures in Los Tranc:os Canyon. md will be shown to be the least 

environmentally damaging feasible alteration. 

E. CATEGORY "C" ENVIRONMEJ\"T ALLY SENSITIVE HABITAT AR.EA POLICIES 

Tbe Category C ESHA. as delineated in Exhibit H. contains coastal waters which have been 

designated a Marine Life Refuge and an Area of Special Biological SignificaDce. 

Tbe Category C ESHA area is encompassed within Crystal Cove State Park. The protection of wa1er 

quality in marille resource areas is subject to the authority of the State Water Resources Comrol 

Board. Protection of water quality is provided by the LCP Runoff Policies aod will be reviewed by 

the Regional Water Quality Control Board in conjunction with subsequent coastal development 

permits and related environmental impact reports (EIR's). 

A water quality monitoril;lg program shall be submitted to the Regional Water Quality Control Board 
prior to initial implementing approvals for the golf course, for the purpose of monitoring nmoff 
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entering the ocean as well as the riparian conidorsl. Copies of the results of the monitoring 

program shall be forwarded to the Regional Water Quality Control Board and the County of Orqe. '· 
1 

on a regular batllfror their review to determine whether corrective action is required pursuant to the 

authority of said agencies. 

Use and application of chemicals on the golf course and other landscape areas shall be limited to 

those approved by State, County, and Federal agencies. The landowner shall be responsible for 

notifying tenants and/or prospective initial purchasers of this requirement. 

F. CATEGORY "D" ENVIRONMENTALLY SENSITIVE HABITAT AREA POLICII$ 

1. PA lOA: All drainage courses will be modified. The Riparian Habitat Creation Program will 

mitigate any habitat values lost as a result of drainage course modification. 

2. PA lA, PA lB, PA lC, PA 2A, PA 2B, PA 2C, PA 3A, PA 3B, PA 4A, PA 4B, PA 6, PA 

.... 8, PA 9, PA lOA, PA lOB, PA llA, PA 12A, PA i2B, PA 12C, PA 12D, PA 12£, f,f:.TIRJI 
M~1rBJJl~jf~;~JJJ~~;~~ PA 13A, PA 13B, PA 13C, PA 13D, PA 13£, PA 13F,. 
PA 14, PA 16A, PA 16B, PA 20A, PA 20B, and PA 20C: Vegetation and drainage courses -

will be modified or eliminated by development. The Open Space Dedication Programs IDd 

Riparian Habitat Creation Program will mitigate any habitat values lost as a result of such 

drainage course modification or elimination. 

3 Construction of Peliee HiD :R:ea4 JJ'C~\:0~~ SIIHI Caa ·e Av·e,..,l local • •UMI:J:.r~.~) 

collectors, and San Joaquin Hills Transportation Corridor will modify or eliminate vegetation 

and drainage courses. 

II'Ami_IGI~~~~~~*W~:~lmmrr#J~~;!!I~is~~~ 
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G. ARCHAEOLOGICAL POLICIES 

1. ARCHAEOLOGICAL RECORDS SEARCH A!\.1> SURVEY 

Prior to initial implementation level approvals (i.e., Coastal Development Permit, Tentative 

Tract, Site Plan, etc., with the exception of a large-lot subdivision for only fmanciallconvey

ance purposes), a County certified archaeologist shall be retained by the applicant to complete 

a literature and records search for recorded sites and ~revious surveys. In addition, a field sur

vey shall be conducted by a County-certified archaeologist unless the entire proposed project 

site has been documented as previously surveyed in a manner which meets the approval of the 

Manager, County of Orange EMA - Harbors, Beaches and Parks/Program Planning Division. 

A report of the literature and records search and the field survey shall be submitted to and 

approved by the Manager, County of Orange EMA -Harbors, Beaches and Parks/Program 

Planning Division. Mitigation measures may be required depending upon the recommendations 

of this report . 

2. ARCHAEOLOGICAL SUBSURFACE TEST AND SURFACE COLLECTION 

Prior to the issuance of a grading permit, a County-certified archaeologist shall be retained by 

the applicant to perform a subsurface test level investigation and surface collection as 

appropriate. The test level report evaluating the site shall include discussion of signifi~ce 

(depth, nature, condition, and extent of the resources), final mitigation recommendations, and 

cost estimates. Prior to the issuance of a grading permit and based on the report 

recommendations and County policy, fmal mitigation shall be carried out based upon a 

determination as to the site's disposition by the Manager, County of Orange EMA- Harbors, 

Beaches and Parks/Program Planning Division. Possible determinations include, but are not 

limited to, preservation, salvage, partial salvage or no mitigation necessary . 
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3. ARCHAEOLOGICAL SALVAGE 
~ 

If salvage or partial salvage is determined necessary by the Manager, County of Orange EMA -

Harbors, Beaches and Parks/Program Planning Division per subsection 2 above, prior to 

issuance of a grading permit, project applicant shall provide written evidence to the Chief, 

EMA-Regulation/Grading Section that a County-certified archaeologist has been retained to 

conduct salvage excavation of the archaeological resources in the permit area. A final repon 

shall be submitted to and approved by the Manager. County of Orange EMA - Harbors, 

Beaches and Parks/Program Planning Division prior to any grading in the archaeological site 

areas. 

4. ARCHAEOLOGICAL RESOURCE SURVEILLANCE 

If on-site resources surveillance is determined necessary during grading per subsection 2 above 

by the Manager, Harbors, Beaches and Parks/Program Planning Division, prior to issuance of 

a grading permit, the project applicant shall provide written evidence to the Chief, EMA

Regulation/Gradl Section that a County-cenified archaeologist has been retained, shall be 

present ~t the pre-grading conference, shall establish procedures for archaeological resource 

surveillance, and shall establish, in cooperation with the project developer, procedures for 

temporarily halting or redirecting work to permit the sampling, identification, and evaluation 

of the artifacts as appropriate. If additional or unexpected archaeological features are 

discovered, the archaeologist shall repon such findings to the project developer and to the 

Manager, County of Orange EMA - Harbors, Beaches and Parks/Program Planning Division. 

If the archaeological resources are found to be significant, the archaeological observer shall 

determine appropriate actions, in cooperation with the project developer. for exploration and/or 

salvage. These actions, as well as fmal mitigation and disposition of the resources, shall be 

subject to the approval of the Manager, County of Orange EMA - Harbors, Beaches and 

Parks/Program Planning Division. 

Except as may be limited by a future Costal Development Permit, on-site resource surveillance 

shall be provide~.ft>r development grading operations in Planning Areas PA 3A, PA 3B, PA 

lOA, PA lOB, PA_l3A, PA 13B, PA 13C, PA 130, PA 13E, PA 13F, and PA 14. 
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H. PALEOI\~OLOGICAL POLICIES 

1. PALEONTOLOGICAL RECORDS SEARCH AND SURVEY 

Prior to initial implementation level approvals (i.e., Coastal Development Permit, Tentative 

Tract, Site Plan. etc .• with the exception of a large-lot subdivision map for financial conveyance 

purposes), a County-certified paleontologist shall be retained by the applicant to complete 

literature and records search for recorded sites and previous surveys. In addition, a field 

survey shall be conducted by a County-certified paleontologist unless the entire proposed project 

site has been documented as previously surveyed in a manner which meets the approval of the 

Manager, County of Orange EMA - Harbors, Beaches and Parks/Program Planning Division. 

A report of the literature and records search and the field survey shall be submitted to and 

approved by the Manager, County of Orange EMA -Harbors, Beaches and Parks/Program 

Planning Division. Future mitigation shall depend upon the recommendations of this report. 

2. PALEONTOLOGICAL PREGRADING SALVAGE 

• If pre-grading salvage is determined necessary per sull!.on I above by the Manager, County 

of Orange EMA - Harbors, Beaches and Parks/Program Planning Division, prior to issuance 

of a grading permit. the project applicant shall provide written evidence to the Chief, EMA

Regulation!Grading Section that a County-certified paleontologist has been retained by the 

applicant to conduct preconstruction salvage of the exposed resources. The paleontologist shall 

submit a follow-up report on survey methodology and findings to the Manager. County of 

Orange EMA - Harbors. Beaches and Parks/Program Planning Division for review and 

approval. 

• 

3. PALEONTOLOGY RESOURCE SURVEILLANCE 

If on-site resource surveillance is determined necessary per subsection I above by the Manager. · 

County of Orange EMA - Harbors. Beaches and Parks/Program Planning Division, prior to 

issuance of a grading permit, the project applicant shall provide written evidence to the Chief • 

EMA-Regulation/ Grading Section that a County-certified paleontologist bas been retained to 

Newport CDUI LCP Second Amc:ndmelu 
irYillC\k:p\2111Wnend\lupdoc:\lup-2nd.OOS 1-3.25 

.. 
~.17 
;:;4 



observe grading activities and salvage f~ as necessary. The paleontologist shall be present ' 

at the pre-grading conference, shall establish procedures for paleontologist resource .) 

surveillance, an!' shall establish, in cooperation with the project developer. procedures for · 

temporarily halting or redirecting work to permit sampling. identification, and evaluation of the 

fossils. If major paleontological resources are discovered. which require long-term halting or 

redirecting of grading, the paleontologist shall report such findings to the project developer aDd 

the Manager, County of Orange EMA - Harbors, Beaches and Parks/Program Planning 

Division. The paleontologist shall determine appropriate actions, in cooperation with 1be 

project developer, which ensure proper exploration and/or salvage. These actions, as wen u 

final mitigation and disposition of the resources shall be subject to approval by the Manager. 

County of Orange EMA - Harbors, Beaches and Parks/Program PLanning Division. Tbe 

paleontologist shall submit a foDow-up report for approval by the Manager. County of Orange 

EMA - Harbors, Beaches and Parks/Program Planning Division. which shall include dle period 

of inspection, an analysis of the fossils found, and present repository of the fossils. 

Except as may be limited by a future Coastal Development Permit, on-site resource surveillance 

shall be provided lor development grading operations in Planning Areas PA 3A, PA 38, PA 

lOA, PA lOB, PA'13A, PA 13B. PA 13C, PA 13D, PA 13E, PA 13F, and PA 14. 

I. EROSION POLICIES 

The Erosion Policies which follow provide the framework for the preparation of a •Master Drainage 

and Runoff Management Plan•. This Plan shall be submitted to the County of Orange for review 

and approval concurrent with the first Coastal Development Permit application as required by LCP 

Subsection U-3-B-111. 

1. Post-development erosion rates shall approximate the natural or existing rate before 

clcvelopment. 

~~~~~&..a.~ 
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2. Aieas of disturbed son slWI be reseeded and covered with vegetation; mulches may be used 

to cover ground areas temporarily; other mechanical or vegetative techniques to control erosion 

may be used where necessary. Native and/or appropriate non-native plant material selected for 

vegetation shall be consistent with LCP Subsection I-3-L-6. 

. . 
3. Erosion control devices shaD be installed in coordination with clearing, grubbing, and grading 

of upstream construction; the Grading Plan shall describe the location and timing for the 

installation of such devices and shall descn'be the p~es responsible for repair and maintenaDCe 

of such devices. 

4. Erosion control measures for grading and construction done dwing the period from April 15 

to October ~S will be implemented by October 15 and maintained as necessary through April 

15. For grading and construction commencing in the period from October 15 to April15, 

erosion control measures will be implemented in conjunction with the project in a manoer 

consistent with the County of Orange Grading Code. Erosion control measures for areas DOt· 

affected by grading and construction are not required. 

5. Where new recreational trails are planned in open space areas, they will be located and 
. . 

· constrUcted to minimize erosion. 

J. SEDIME~! POUQJ}$ 

1be Sediment Policies which follow provide the framework for the preparation of a •Master 

Drainage and Runoff Management PJan•. 1bis Plan shall be submitted to the COIWlt)' of Orange for 

review and approval concurrent with ~ first Coastal Development Permit application as required 

by LCP Subsection D-3-B-111. 



1. Required sediment basins (e.g •• debris basins. desilting basins. and/or silt traps) shall be 

installed in conjunction wi_th the initial grading operations and maintained through the develop-. 

ment/const11!ttion process to remove sediment from runoff. . .. ) 

2. To prevent sedimentation of off·site areas. on-site vegetation shall be maintained where feasible. 

Vegetation shall be replanted from seedlhydroseed to help control sedimentation where 

necessary. Native and/or appropriate non-native plant material selected for vegetation shall be 

consistent with LCP Subsection 1·3-L-6. 

3. Temporary mechanical means of controlling sedimentation such as hay bales. earth berms 

and/or sand-bagging around the site. may be used as pan of an overall Erosion Control Plan, 

subject to County approval. 

4. Sediment movement in the natural channels shall not be significantly changed in order 1D 

maintain stable channel sections and to maintain the present level of beach sand replenishment. 

5. Sediment catch basins and other erosion control devices shall be desigued. constructed IDd·· 
maintained II accordance with the County of Orange Grading Code. . } 

K. RIJNOFF POLICIES 

. 
The Runoff Policies which follow provide the framework for 1he preparation of a •Master Drainaae 

and Runoff Management PJan•. This Plan shall be submitted to the County of Orange for review 

and approval concurrent with the first Coastal Development Permit application as required by LCP 

Subsection n-3-B-111. 

1. Peak flood discharge rates of storm water flows in the major streams shall not exceed the peak 

rates of storm water nmoff from the area in its natural or undeveloped state. unless it can be 
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2. 

3. 

4. 

s. 

demonstrated that an increase in the discharge of no more than 10$ of the natural peak rate 

will not significantly affect the natural erosion/beach sand replenishment process. 

Drainage facilities shall be designed and constructed in accordance with the County of Orange 

Flood Control District Design Manual 

Storm runoff water shall be directed to storm drains or suitable water courses to prevent surface 

runoff from damaging faces of cut and fill slopes.· 

Adequate maintenance of retention basins shall be assured as a precondition to the issuance of 

grading permits. 

Narural dra.inageways will be rip-rapped or otherwise stabilized below drainage and culvert 

discharge points in accordance with County of Orange policies. 

6. Runoff from development will be conveyed to a natural drainageway or drainage structure with 

sufficient capacity to accept the diseharae. 

L. GRADING POLICIES 

1. Prior to implementation level development approvals (i.e., tentative~ site plan. etc.), 1he 

applicant sball submit soils engineering and geologic (if appropriate due to slope conditiom) 

studies as necessary to the Manager, County of Orange EMA Development Services Division 

(DSD). These reports will assess potential son related constraints and hazards such as slope 

instability, settlement, liquefaction, or related secondary seismic impacts as determined 

appropriate by the DSD Manager. All repons shall recommend appropriate mitigation 

measures and be completed in the manner specified in the County of Orange Grading MaDua1 

and State/County Subdivision OrdinaDce. Pursuant to the Orange County Grading Code, the. 

permit applicant shall provide a schedule showing when each stage and element of the project 

will be completed. including estimated starting and· completion dates, hours of operation. days 

of week of operation, and the total area of son surface to be disturbed during each stage of 

construction. 
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3. 

4. 

Grading allowed between October 15 and April 1S shall be subject to the Erosion, Sediment. 

Runoff, and Grading Policies herein and the provisions of the County of Orange Grading Code • • 
Temporary stabilization techniques may be used on areas which· will be redisturbed durin& 

future construction. Permanent stabilization techniques must be used in all other areas. 

Disposal of earthen materials removed during any development operations shall be as foDows: 

a. Top soU for later use in revegetation shall be stockpiled on the site in previously designated 

areas approved by the permit-issuing authority. Runoff from the stockpiled area shaD be 

controlled to prevent erosion. 

b. Other earthen material shall be disposed at locations approved by the permit issuing 

authority. 

I 
j 

1 
l 
4 

( 

c. Except for Detessary drainage improvements and/or erosion control modifications, no 

materials~ be placed within the 100 year flood-plain of coastal waters and/or streams. · •. ) 

5. 'Where construction activities during the rainy season would involve substantial foot or vehicle 

traffic, or stockpiling of materials in a manner that would prevent establishment of temporal)' 

vegetation, alternative temporary stabilization methods shall be used. 

6. AD cut aDd fill slopes in a completed development involving grading shall be stabilized through 

planting of native annual passes and shnlbs, or appropriate non-native plants valuable for 

erosion protection. AU cut and fill slopes sha11 be planted UDder the direction of a licensed 

landscape architect. sufficient to provide a mixture of deep rooted permanent plants and nursery 

crops valuable for temporary stabilization. 

7. Removal of natural vegetation wiD be limited to graded areas, access/haul roads, and areas 

required for fuel modification. Cons1rUction equipment shaD be limited to the approved area 

to be disturbed except for approved baul roads . 

• 
Newpcm Coul LCP Secolld A ........... 
irriDa\lclp\lDd.&maJd\Npdoe\lup-2Dd.OOS 1-3.30 



• 

• 

• 

8. All residential Planning Areas: The visual effect of grading required for housing will be . 
minimized and/or mitigated by contouring as followk: 

a. A smooth and gradual transition between graded and natural slopes will be maintained. 

b. A variety of different slopes will be used to re~eet a natural appearance. 

9. In PA 3A and PA 3B, houses adjacent to Pacific Coast Highway will be separated from Pacific 

Coast Highway by a change in ~. 

10. In PA 9. cuts and fills will be balanced on-site. 

11. In PA lOA and PA lOB, the visual effect of grading will be minimized and/or mitigated by 

contouring as follows: 

a. For final slopes, the angle of the graded slope shall be gradually adjusted to the angle of 

the natural terrain. 

b. For final slopes, sharp, angular forms shall be rounded and smoothed to blend with the 

natural terrain. 

12. Grading shall be allowed in those portions of PAS, PA 6. PA 12A, PA 12B. PA 12C, PA 

12D. and PA 17 Hjaeeet Ee Sae~ Caeyee A'<'eaeel.to the extent required to accommodate fa 
alignments, eeaaeet&£:~. and/or improvements ef Saa Jea(fUiB HiUs Read aaG/er Sa 

leaC}l!liB Jmls TraaspeftiM!ea Cefrider as provided in a Coastal Development Permit[;l for any 

such road projec(il. 

13. All grading will conform to the CO\Ulty of Orange Grading Ordinance . 

D~r-11~~~11i~t~~r::tin¥~:;~~!f~~:!r,t#~~:t§1~;~:~~n:mt!!!lft 

F;K. II NfiiiPO" COlli LCP s-1111 Amfta1mrw 
trrislt\lql\ladamead\lupdoc\lup-ZIId..GCI5 1-3.31 

.30 



' 

M. DEVELOPI\1ENT/OPEN SPACE EDGES POLICJ;g 

... 
The edge conditions throughout The IFYiaeH~~ Coast vary greatly and the lines shown on the 

Land Use Map~ show approximate development/open space boundaries which will be more 

precisely located with subdivision map submittals. 

Along appropriate edges of PA llA, PA 12A, PA 17, and PA 21B, one or more of the following 

or other treaanents will be used to protect open space and habitat values from development, protect 

public views, and/or provide ftre safety~ 

1. Landscape screening (including low walls, shrubs, and/or trees) and topographic screening 

(including berms and contour grading) will soften development edges visible fro~ public areas. 

2. In PA 3A~M4 PA 3B iji.(l:l~'"'l:!; te seftea de·ielep!Mftt edges, a pertiea ef the eKpesed waH 
'.'. .. ............... , .......... ·.·············--·····-..···· 

ltBd reef \'isiele frem Paeifie Cei5t Highway area ef eaef1 &ease will ee sereesed with 'lege 

tatiea, waile maintainiBg views frem eaell site .• wiDary eaildings, teftfl:is eearts, aB4 swim 

lftiRg peels ·Mree sereeaed. Ia PA 31..: &Dd PA 3B. the building setback from Pacific Coast 

Highway will be 100 feet for landscaping and buffering purposes. 

3. In PA 6, where dwelling units are proposed on ridgelines and within 200 feet of the boundary 

of public recreation lands, setbacks, landscape screening. and topographic screening will be 

used to soften the visual impact of development as viewed from public lands. 

~ 

I 

•• 
I 
I 
I 
I 
I 
I ., 
I 
I 
I 

4. Where development adjoins coastal scrub and chaparral in dense stands. an "ecotone" area will 

be created by thinning out woody plants in the buffer zone. Within the "ecotone" area grasses I 
will be introduced or allowed to Invade the open spaces. Such an "ecotone" will enhance and 

protect wildlife and reduce fuel for fsres. and will utilize either native California or non-invasive J 
non-native plants. The establishment and maintenance of the "ecotone" area shall conform to 

the requirements of the County of Orange Fire Marshall. I 
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s. ~u~t. modification, including selective thinning of natural vegetation, clearing and revegetation, 

introduction of f1re resistant vegetation, installation of irrigation. may be required in order to 
~ ·,' 

ensure an appropriate transition from the natural area to urban development. 

• Reasonable efforts will be made in the siting of structures and selection of construction 

materials to minimize the need for fuel modification. 

• Where feasible and consistent with habitat management objectives. fuel modification will 

be located toward the development side of the edge. 

• Grading or discing for fuel modification shall not be permitted. 

6. A program of fuel modification zones and/or firebreaks shall be formulated as required. The 

width and type of the fuel modification zone will be determined by the siting of structures. 

access of faefighters. density of vegetation, terrain. direction of prevailing breezes. etc . 

7. Appropriate fae protection for structures in hif f1re-potential areas in The lriiBetf~~ · 

Coast Planned Community shall be provided by using rue-resistant building materials and 

adequate setbacks when required on natural slopes. The County-adopted "Fire Prevention 

Planning Task Force Repon" shall be used as the basis for flie-prevention. subject to the 

following standards and fuel modification descriptions: .. 

a. Fire hazard potentials shall be determined for projects proposed within the hillside areas 

by a landscape architect. Factors such as types and moisrure content of existing vegetation. 

prevailing winds, and topography shall be used to determine areas of fire hazard potential. 

Areas shall be · ranked and mapped to identify fire prevention treatments and fuel 

modification zones. (For example, low fire hazard areas are located where existing 

vegetation has a year-around high moisture content and the topography is relatively flat. 

Steep narrow canyons have a much higher fire hazard potential because heat and winds 

concentrate to drive the fire upwards much like a chimney.) 
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b. A combination of techniques. including required building materials such as tile roof 

treatments. setback restri~tions for combusnble construction. irrigated buffer zones. and 

graduated fu,.modification zones which entail selective removal of a percentage of the 

vegetative fuels. shall be used to lessen fire hazards. The minimum amount of native 

vegetation shall be selectively thinned to control the heat and intensity of wildland ftres as 

they approach a residential area while preserving to the maximum extent feasible_ the 

quality of the natural areas surrounding the site.· 

c. A Fuel Modification Plan shall be required and approved by the Director of Planning/EMA 

prior to obtaining any building or grading permits. The Plan shall identify appropriate 

setbacks and widths of fuel modification. amounts and types of vegetation to be removed 

and retained, and specify proposed irrigation methods to reduce the risk of fire in hillside 

areas. The Plan shall be approved by the Orange County Fire Department prior to 

submittal to the Director of Planning!EMA. 

d. Fuel Modification Plans shall be prepared as a condition of development to protect as much 

of the ex.. native vegetation as possible while providing adequate protection for ~ 

residential structures from fire hazards. In no event shall thinning of more than 30S of ., 

native vegetation extend beyond 170 feet from the outward edge of residential structures 

(or ISO feet from the 20-foot backyard setback) in the extreme ftre hazard potential areas. 

Fuel modification shall not occur beyond 250 feet from the 20-foot backyard setback in the 

extremely hazardous zones. Fuel modifJCation in low fire hazard pOtential areas shall not 

extend more than 175 feet. Minimal irrigation during dry periods and fJre represent 

sprinklers for native vegetation are preferred methods to reduce the width or area of fuel 

modification. 
.... , 

The intent of the Fuel Modification Plan is not to create a static 25()..foot wide band 

surrounding development, but rather an undulating width that reflects topography and fire 

hazards potential. The band shall be as narrow as possible to protect proposed strUctures. 

but in no event wider than 250 feet in extre~e hazardous areas. 

.. 
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e. 

f. 

f 

I· 

h. 

i. 

No combustible structures including, but not limited to. houses, wood decks, sheds, 

gazebos, and wood fences shall be lOcated within a 20-toot backyard setback as measured 

from the outward property line. Irrigation systems must be installed and operated within 

this setback to ensure a reasonable moisture content in planted areas. 

Annual maintenance shall be addressed in the Fuel Modification Plan approved as pan of 

the Coastal Development Permit Procedure specified in LCP. Chapter ll·lO. A public 

bearing shall be required to assure compliance with .fuel modification standards and 

guarantee that the least amount and correct species of vegetation are thinned in accordanci 

with the approved Fuel Modification Plan. Fuel Modification Plans proposing vegetation 

alterations wid$ the PC (CD) District Appeals Jurisdiction may be subject to appeal 

review by the California Coastal Commission as provided for in the PC (CD) District 

Regulations. 

As a condition of Final Tract Map approval, project developers shall record deed 

restrictions that acknowledge the fire hazard potential and assign responsibility for 

maintenance of fuel modification zones and programs. 

Access roads. trails, or f11e roads may be located within fuel modification areas to reduce 

alteration of native vegetation. 

1be risk of fire adjacent to PA 9, the golf course, and other lowerllandscape areas is 

substantially less than that at the tops and upper slopes of ridges. Therefore, a limit for 

fuel modification in this area shall be 150 feet from any habitable structure. In no event 

shall grading occur in the Conservation Planning Areas, and any vegetative thinning and/or 

replanting shall be limited to within 150 feet of the struc1llre. Likewise, this is the 

maximum distance for fuel modification and flexibility for narrower widths is appropriate. 

8. Where native specimen vegetation is retained within fuel modifiCation areas, these areas sba11 

be properly maintained to minimize fire risk . 

... ., ... 
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9. Fuel breaks necessary for the protection of life and property as determined by the Count¥ Fire 

Marshall shall be provided for development areas. Fuel modification shall be limited to zones -established adjacent to proposed development. Graduated clearing and trimming shall be 

utilized within these zones to provide a transition between undisturbed wildland areas and the 

development edge. Clearing or removal of native vegetation for fuel modification purposes 

shall be minimized by placement of roads. trails, and other such man-made features between 

1he development and wildland areas. To min.im.i.ze fuel modification area, other techniques 

(such as perimeter roads, design techniques, elimination of wood balconies and decks, fire 
. ' 

retardant siding and tile roofs) shall be incorporated in the design and development of projects. 

10. Adequate roads, water sources. and needed tli'e protection services shall be provided concurrent 

with development, located within or immediately adjacent to the developed area. 

a 

Newport Cou LCP 5ecoDd AmendmCIIIl 
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BIOLOGICAL EV ALUA 'ftON OF THE 
ENVIRONM.El'l ALLy SL~SITIVE Ii!BITAT AREAS (ESHAS) 

WITHIN PLA."'fNNNG AREAS 4A, 4B, S, 6, AND 12B OJ . 
THE NEWPORT COAST "CRYSTAL COVE" DEVELOP~IENT 

Ill OOSIOU 

This document providOG 1 C:escriptioc of the hydrological, physical. a:nd bioto&ieal conditiona of the 
drainage toursos that have been designated as Environmentally Sensitive Habitat Are.as ("ESHA.s") within 
propoied development ucu (Planninl Areas ("PA") 4A. 4B, 5, 6, md L2B} covered by the Master 
Coastal D~clopwent Permit ("MCDP"). Sevtntb Amendment. The infOfii\atlOD is based upon the 
biological work on tlle MCD.P, Scvc:nth Amendment area conducted by LSA.lnc. ESHA.s ate defi.nocl ia 
Coastal Aet Section 30107 .S as "atty area ia. whJch plant or aq.imallite or their llabitat.s ue cith~ rare or 
espede.!Jy valuable because of their spcci.aliWW'e or role iD an ~ and which could be euil)' 
distu.rbed or degraded by human activities a.o4 dcvetopmeall. • 

AI. noted iD the Newp0%1 Coast Loc.t.l Coastal Pro;ram ("LCP"), the "babiw value aJong tho lcnsth of 
individual drainage courses and among different draint.;o courses is DOt eoqtl&l." (Newport Coast LCP Ill 
I-2.3.) This assessmtot provides a description of the uarurc at1d quality ofLbe habitat couditions proseat 
iu dle ESHAs within nve cnumcn.ted planni.Dg areas. B.a.sed upou the extensive SW'Vl')'5 of the project tar 
~e ElR and the Sectioa 404 pe:rxnit pnx.css, aud the c:valuat:ion conducted for this report. the habiult 
values along the draiua&e~ described herem are considerably different in size, habita chatacteristics,.IDd 
'1\lnction from mauy of the dcain"e wunes within the Newport Coa$t LCP's areu of protected opel 

apace. Of the five ide:ntified plAnning areas, foLU' I1'C proposed Cor JCsidential dC'Velopmtftt: PA 4A. 48, 5 
&Dd 6. P/t. 12B is &:slroe.ted Recreation. and is planoed f'oJ panivo recrerat.Joa ue. 61\ly. With the 
ex.ception of an ESHA Category B iD PA 4A, all of tho dc&ipetod ESHAs wit.b.in these plannmg areas 1re 

classi.fiod as ESHA ~ory D • 

A. ANALYSIS OF "B" ESHAAND "D" ESHA DRA.1Nt4GBS 

This report summarizes LSA'a &ur;ey of each oftbese ESHAI to usesstbc condition oftbe individual 
ESHAs. As a result of its work. LSA bu determiDed that the "D" ESHA ~ do I"'t exJ\ibit uy 
riparian ehuact.eristics and tbllS art eonaist:em with the LCP conclusionthal "ESHA category D designate& 
OSGS Drainage courses whieh arc deeply eroded IDd ofliUJe or llot rip&riu. value. • 

AU oC the surveyed Category {) and the one Category B :ESHAs ill the eoumttatod planning arcu 1re 

strictly tpbtmual drainage coumt, i.e., they conduct flows of water only during or iminedi.dcly after 
rainstorms. The drainage «>urses are incisod to varyins degrees, and are t'on:ned by erosionasociatcd 
wilh strictly loc:al runoff. These local erosional forces are higb due to the steep topograpby aud anociltl.ld 
~tloelties of the nmo!f 'i\l1l1Cr and absence of riparian habitat. 1D muy cases, the actull bouom. of' che 
channel is ~eoured ohegmtion. Weedy rra.ss spec:.ics fi-cquently oocupy l:bc more open ueu dunn& b 
dl)' season. aud 'Where scrub or cb.a.pam.l vegetation oecun, th<: canopy oft.eD OO'Ittl the drainage oomw, 
obscwin; it from vi.w. Since 1ht B ESHA located m PA 4A likewise is au ephemera.! drainage with DO 

riparian vegetation, the 1996 LCP fltlding' regardin& the t:Oil'l'trsloa of tJ:UJ aica are su:pportod by lbe 
abs~ af any BSHA. valve'$ m chit particular dralna8t. 

'J)'e follO"iil'iq ia I epeeific diiS(.riptiOD of each of the des:i!P"•ted ESHA 's m the proposed dcvelopmc:m 
• ,...., with tbe appro'llimate loc:.ation.s shown oo the attached wptatioa JDIIP • 

, 
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nus fs a very short (approximately 200 fed) remnant or a dra..inagt counc, most of which was 1ocate4 in 
PA 3B. (PA 3B ha.s now been traded and the draillaie oomse ill that l..l"ea removed.) the eroded bott.am 
of this draina&e ooUtW is 1-.s than two feet wide. This cllannel ts located eatirely within annual grusliDcl 
habitat, which is typmed b)' a variety of non-nm"e• weedy species. No riparia,D habitat i.s associated with 
th.il remnant drainage CO\U'IO. 

ESHA D2·1'A 4.4 

The BSHA designated portio.o oftlle drainage is approximate~ 1.200 &et Ions within tllc developnum.t 
area, and on very steep pound. which accounts for the maximum width of eight feet near the lo"tVC:r encl. 
The upper end ranges m bottom width from two to four feet. Mueh ot'tbe vegetation tn the bottom of111e 
drairulgc is chaparral. particularly em the east facing alopes. The rucalnins vegetation in and adjacent to 
Chc draini&e cow-se ia ooastal sage JCtUb, which il the predominant veaet.atioa in this area of tho project. 

£SHA DJ .. PA. <lA. AND 16 

The BSHA designated portion of this draiuap is approxim.a!cly 3.200 feet long. rau;Ul: in width fi'Oil 
approxim.ately cfabt feet near the bottom to two feet at tbe upper end. South of the MCDP, SIVtrrtb 
Amendment project area. this drainage count b.a.s 'been graded aad placed in a storm drain facility. Ia 
ac.cordancc '11\ith the Nev. poet Coast LCP aDd prtvfous coasta1 dn'elopment permits. The lower two-thildl 
of this c:fn.i.rla&e coune iJ Ill annua] grassland habitat. lhe upper one third is eoa.stal sage KNb babitlt. 
Simply p~ thisdraina;e does not support riparian habitat and is a resuhofsteeptopog.raphy md J'CIUit:i:DI 
erosion within an upland, grassland .u. 

ESHA lU- PAS AND' 

This drainage is also approximately 2.600 net looa. within Pu 5 and 6. raDsin& in width fiom tlve feet 
ncar the bottom 10 two feet near the upper end. This area is fairly steep. lhu5 not pe:rmittioa wattt widdD 

· ttl is dr&iu.age to pood or promote the arowth of wetland or r.ipariaa v~aelation. Most of the v~ ill 
and adjacent to this drai.nast ia coastAl sage scrub. There are some patchof or c.hapaml vegetation ill t1w 
southern end, md one small aru of upland oak 1Jees U50Ciated with the cb.aparnl There arc &lao 1011111 
patches ollfa.soland habitat adjacat to 1be drainage a1 the upper..._ · 
ESllA •t-PA 1.4 

Although this dra.iaage was deaia:nated as a Cate;ory B ESHA ill the Newport Coat LCP, il il diff"JCU.It 10 
detlll'tnine its cla.ssifi~oa. based upon cummt habitat oonditicms. Acc:ordin& to the Newpcm Coot LCP. 
1 Category B ESHA lbould support small amo'lll\15 of ripe.riJID vcsefltioa. 'I'hil ~ B ESHA, 
however. does not Jupport riparian habitat and is much more similar iD cbaracter to !be C.gory D 
ESHAs described above. Similar to tbe Cmgory D ESHA.t. this drain&p it locared on a steep draiDip 
course, thereby allowing Wlter 'ltl flow through the couno quickly with no potw!ing. It is ai.miJJir iD wlddl 
1o 03 Above, md iJ appraximltely 2.200 (oet long. This drainage course iJ Jocatcd lttictJy witbJD D 
upland habitat area. The Ve&et&tiCI\ Ol'l1he north.rly fatift& slopes is ch.rpa:rral, ud the veptatioa OD \:be 
more exposed southerly rJopes Is eoe.maJ sage IC:nlb • . ,. _.,, 

• \__-, \ 
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Summ1117 

In SUIIl.IDat)', all ~f the ESHl\5 descn'td and cvaluamd m this report a.tt cpbcmml ;n character w:hb. 
virtually no riparian cbaracteristic.s. All of these drainaies ue located in areas of steep topography which 
promote the n.pid nmoff of water, luvmg little vegetati011 on the channel bottoms and only uplaDd 
vetetarion 011 the banks and adjae«Dt areas. Al <Jesc.rlbed in the NewpQrt Coast LCP. ESHA.s were 1D 
eneompa.ss 111tural ·d.rai.oate COUI"&eS. riparian vea<~tatiou .U$0Cia.ted with 1be draina~e courses, coastal 
waters, we1lauds and estl.W'ics. Despite their LCP de&iguation, however, none of tbese ESRAJ support 
riparian ve~tion or earry water for any I~ than n ukes runoff to flow throuz.b a.ftu' a rain c:vnt. 
Consequently. thort is fnJU.fficieat water in theM drainages to promote the a;rowth a{ riparian vegetatiora. 
and beeause of the speed at which water flows through these drainages. portions of these dtt.inagct 110 
scol.dd of any vegctat.ioa. · 

B. ..tr«Ll'SJS OJl UPLANDS HA..BITAT VALUES IN TilE PROJECT DEVELOPMENT A..lt&t 

In general. the habitat as.soelato4 wi1h these drainages i.J the same upland babita.t that ooeurs throu&hoat 
the MCDP. S~cmtb Am(;t)dmcm.t project area. The upla.nd habitat is primarily chaparral. with areas or 
coastal Kn~'b and grassland. Although coast.t 588e sc:rub has 1o some areas been considered a 5eDSitive 
babitat beca11se ofitl 'onnect:ion to the Ctlifornia gnatcatcbl!ll. the coast.al sage scrub in all of the surveyed 
a.reas do oot represent occupied habitat. Ju lack of u.niqu.cneu or spe.cial babitat value wall officially 
confumtd by the decision of tho Callf0r11la 'Depa.r1ment ofFJJh and Game and the U.S. Fish and Wildlife 
S•f\'ict in approving the CeotraJ Coest Natural Communities Conscf\lation Plan (NCCP)- tbc lmsw:tol 
wbJeh OD Chc Newport Coast J.CP was considered, revicwod ud approved by tho California Coutll 
Commh:sion. The 1996 LCP Secaad Amendment addressing the pzoj~t area specifically reviewed IDd 
approved the NCCP Rmcrvt d&stp lt1 coa.juuction with the LCP Seeond Amendment and concluded that 
these areas were approp:rize for development and did not provide unique or valuable habitat wotdJ)- of 
NCCP reserve des.igna:ioD. 

The dis'lribution of land uses and relatiODSbip to open space areas reflected ia the LCP Secood Ametld
mem were &ttongty supported by die NCCP wbre&ionaJ plan because tlley provided for improved proteo.. 
tion and f~mctioning of the ooastal sago &erub ecosystem as part of the NCCP Coastal 6'Ubanla ruetVC 
design. The LCP Sewnd .Ameodmeot in~olved a aubstantiaJ ineree.se in open space on Wishbone JUdp: 
(over a mfle o!new 0JW715pa.ce aru. was provided) with a c.orTC$pOndiog imprOvement in habitat "c:oDMO
Iivity .. and overall ~ in protKiad habital, in order to further several Coe.sul Act and NCCP J01.k 
and policies. M *result, the original J"l)' \996 NCCPIHCP Coast1l subarea reserve design waa Jipifi... 
cantly enhanced by fmproving •c:onneetivity• of wilcJlife movement between QystaJ Cove State Park 
babitat areas and Los ~os Caeyon. Tbo :NCCP "htbiW connectivity" benefits of the LCP Secoad 
Ameodmcut wcre dceumeated u follows: · 

• WJ.tJahcm,. Ridrt Open· Spoce: Tbe 111bbntial increase in opon space comt'Ditted m 1hl 
NCCP ~ Sy5tem em W'11hbone Ridge provides for signjfieaatly Improved babiuat 
OODllcc;tivitY between Muddy Canyon/Ceyltal Co'lc State Park and Los Trances C&D)'DD 
(see NCCPts.cood Amendment Attachmerrt. Exluoit 3. "LCP Second Amcrufmonr focus 
11\&p). 

·l· 
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• Moro S/tvg Opm SptJCI: The colll.lltit:Jl::)ent of the Mora Stiver to the NCCP R.esc:rve 
System provides for direct babitat connectivity and wildlite movement nom the Moro. 
Canyon area of Crystal CQve State Parle to the portions of the NCCP .ltet.ervc System 
in 1a.nd· of the San Joaquin Hills Transportation Conidor rsJHTC") via a Trusportatioa 
Corridor v.ildtif'e undercrossins (soe NCCP/Sewnd Amendmeat,. Bxf\ibit 3). 

• Deletion of Sand Canyon A\lenu.t and tile Sand Cany;'lt/SJHTC Intttrchonge: Tho cJele.. 
tion o£ Sand Cuyon Avenue climizurted majm a;te.din& impacts that v."'uld have beaa 
rcquJrod on Wishbone Jtidge, thereby iru:::rea$illa protected habft.Bt and mnovirl& trs:flk 
impaets on terrestrial wildlife. The deledo11 of the Sand Can:yoa/S.THTC Intorcb:mp 
eliminated (p'ldin& irnpa~;;1a and road ~ction iD the area that provides the connec:lf:v. 
tty bmetits descn'bed above under Ole "Moro Sliver Open Space• IUmmiJ"f (Ill 
:NCCP/Seoond Ame.odm~ Exhibit 4). 

• Delttitm oftk San Joaquin Hills RJ>ad Extemimr tD tlw SJHI'C: The San Joaquin MiDI 
.Road extension would have been constructed just oatside the coastal zone. The dc1cdaa 
of this road extension h.u benefits within Che OQe$l:a] zono bec.ause fta e1imination coatftb. 
ut.ed si(;Difieantty to tbo dtciilon to remove the Saod Canyoo AvenueJSJHTC iutt:rchlqc 
from the County' a Masttr PIAn of ArWriaJ Hia;hways and also reduced habitat impeca 
within portions oftbc NCCP Reserve Systeut OUt$ide dle co&Nl zone (see NCCPISocclad 
Antcndmcnt. .Exhibit 4). 

• Owua/1 lnatast in Protectt!d CoosltJ/ Sag~ St::nlh HabitaL Exhibit liD the NCCP/Sooond 
AmeJJdmeo.t Attadlment dopicts the net cbacge• ill "protec(ed/impacted" coastal up 
scrub habitat. Overall there iJ a aet increase iD proteceed ooas1al saae saub babltaL 
More imporuntly, the proteeted habitat is locat=d ill a.reis with c.onsidorable ~ 
c.c:mnect:ivity" a{&nif'~t.~nce and occupied anatcatcher habitat as dCI5Cribed above. 

_The Coastal Commis.sioo'& 1996 LCP Socond Aa:lendment tiodiuss recoa-nlzed the above-6UllU:DC'Izld 
habitat a.nd open space benefits resulting from transferring devolopmem- dcvclopmcm lhtlt ls otherwise 
allowed by tbe certified LCP and a recorded development agrttmcnt - to tbc front&l slope 1tt111 of 
WishboDe HiU as clearly of&vttina the reduction in open &pact 6ft ftle fi'ootal&Jopes of WiS))bone result
ing iD incrce.sed visual impacts and the impacts on che Category B ESHA OD one edp of Los TJ'IIIICCi& 
Canyon. (Po1icy D. 1. b.: "Upon fh& recordation of Ill Offer of .Dedieatioa for Plunina Area 12E. tbe 
ESHA B locsted ia PLuming Area 4A mq be altere!! u required for dnolopment authorized b;y tbla 
LCP. ") Aocordingly. the approval of tbc 1996 LCP Second Amtmdmeut aDd lbe NCCP Ameadmlllt 
reflect the coiJec;tlvt judgment oftbe Coastal Commission, U.S. Fish ud Wildlife Setvic:e and Califon~~& 
])eparrment ofFish anci Oame that: (a) 1he LCPINCCP protects e.en.sitive 'Upla.nd habitrta withJD a'llll 
included in the NCCP Reserve S)'ltem and (b) Wishbone HiD devetopmeat arcaa do oat coota.m reaouroo 
arcu warranting permanent protectiaa.. 

Under the approved NCXP, coastal .!J88e tcruh habitats_ chapaml m dte NCCP Coastal Subarea Jt.es.w 
and oak woodland.5 are defined as "covered hlbitm, • which means chat 1bc re&erve B)'S\cm protec:b • 
m"UCh of these habitat types !bat ao further mitiptiDD is required (see Section 1.6 of cbe NCCPIHCP 
JmpJementa1iau AStccmeot). The origiDIJ NCCP re!MII'Vc desir,n was approved b)' USFWS ucl CDf'O 

· with dt'Velopment both on Wis.bbollo Ridge ~md the frolltal &lopes of Wisbbooe HUJ. Both aaeaciel 
• , todorMd the LCP Secood Amondmant as an improvement 011 Cbc reserve dcs.iJD u oriFually ~oftld. 
-~ . 
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. . 
Since tho coastal sage scrub ha.bltat within the development areu oo Wishbone Hill have been formally 
approved for cOnversion by th.e NCCPIHCP unda the federal £nd<IIlo"'t;f'Cd Species Act and the sbrto NCCP 
statute (including the CalifOrnia BSA), there is no rubstantive bAsis for the Coastal Convnissioa tD 
clcsignate development area coastal sa&c ~rub u.d ehaparral a.s an "ESHA" under the LCP policies& or 
pW'Su.ant to Ct!.ut.a.J Act Section 30l40. 

Tn conclusion, the ESliA "B" and "D" dr~es do Dot support wetland or riparian habita.t, do DOt provide 
habitat for sensitive &p«liC$ that are associated with drainage eo\U'ges, IJld do not provide habitat of unique 
or special vaJue within tb.c ~system of the Newport Cout.. Given the extensive amount of open JpaCO 
that bu t>een permaoentty proteeted .under the Nc:wport Coast LCP that contain drainage COI.I1"'CC with 
significant rlpanA.Il and wetland habitlt, and the protoction aff"'ordod by the NCCP to coastal sage ICnlb 
habitat. chaparral and oak woodland, and dependent spoeics within the Newport Coast. it is om coacJu.. 
sion that tbe proposed imp acta to tllese drainages will not reruh in the loss of habitrts tblt would 'be 
considered "rare or especially valuable boc:ause of'thelr speeiaJ natnrc or rol~ In an eoosystl:m. • 

. .,~ .... ,. 
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INTRODUCTION 

LSA Associates, Inc. (LSA) previously conducted a wetlands delineation of the Crys
tal Cove/Nev.'Port Coast Phases IV-3 & IV-4 project area (LSA, 1998) according to the 
Corps ofEngineers (Corps) Wetlands Delineation Manual (Environmental Laboratory, 
1987). This addendum provides a reexamination of this delineation, as well as the 
calculation of impacts for those waters subject to impacts by the proposed project. In 
particular, this addendum focuses on potential differences in the identification of 
wetlands arising from the Corps manual and the Coastal Act definition of wetlands, as 
provided in Section 30121 of the Coastal Act and Title 14 §13577 of the Coastal 
Commission regulations. In addition, this addendum considers any changes in the 
potential jurisdictional areas that may have occurred since the fieldwork for the origi
nal Corps delineation was completed in 1997. · 

According to the California Coastal Commission regulations, wetlands are defined as 
"land where the water table is at, near, or above the land surface long enough to pro
mote the formation ofhydric soils or to support the growth ofhydrophytes." Based on 
this definition, LSA re-examined the wetlands that will be affected during project 
construction, and the results of this follow-up site survey are included here. 

METHODS 

On August 23, 1999, LSA biologist Jim Harrison conducted a focused survey of three 
distinct areas on site composed of smaU depressions, each of which was previously 
determined to be isolated, seasonal wetlands, as confirmed by the Corps. For each 
depression, the vegetation and soils were evaluated, and color photographs were taken. 
Vegetation was sampled in three randomly selected, one meter square plots located 
within each of the depressions. Data were recorded on vegetation data sheets (Appen
dix A). Representative soil samples were evaluated for each depression by character
izing the composition of the soil and by using Munsell Soil Color Charts (1994). 

On August 24, 1999, LSA biologist Jim Harrison conducted a focused survey of the 
segment of Muddy Canyon Creek where a proposed detention basin and dam will be 
constructed. Potential jurisdictional limits were reevaluated based on the Coastal 
Commission's definition of wetlands. The channel widths of these wetland limits were 
measured at relatively regular intervals along the segment of creek to be affected. In 
addition, the dominant and subdominant plant species present within the wetlands were 
recorded. 

RESULTS 

SE.AS(/NAL WETLAND DEPRESSIONS 

On the upper part of Wishbone Ridge, there are four small, artificially created depres
sions (two of which are adjoining) in three distinct locations. Hydric indicators are 
typically difficult, if not impossible, to observe in sandy soils, such as those that occur 

&!30199«P:\lCD736\DOCUMNTS\DdinAddendReport.wpd» 



in the small depressions. Evidence of inundation, i.e., an aquic moisture regime, 
included the presence of cracked or dried surface soils. LSA biologists have observed 
standing water in these small depressions on several occasions during previous years, 
particularly during and after the rainy season. These depressions are hydrologically 
isolated and supported solely by rainwater. In addition, the presence of a low chroma 
matrix (i.e., chroma of one) in one of the depressions having a sandy loam soil is also 
indicative of hydric soils. 

Hydrophytic vegetation is prevalent in each of the depressions. The dominant hydro
phytes present during the current survey include common cocklebur (Xanthium 
strumarium), rabbitfoot grass (Polypogon monspeliensis), English ryegrass (Lolium 
perenne), coast goldenbush (lsocoma menziesii var. vernonioides), and spreading rush 
(June us patens). The dominant upland plant species found to occur at the time of the 
site survey include soft chess (Bromus hordeaceus), narrow-leaved filago (Filago 
gallica), tall wreath-plant (Stephanomeria virgata ssp. virgata), fascicled tarweed 
(Hemizonia fasciculata), and shortpod mustard (Hirschfeldia incana). Copies of the 
vegetation data sheets, one completed for each depression during the site visit, are 
provided in Appendix A. These data sheets provide a basis for detennining dominance 
of vegetation based on the percentage of cover of each species sampled. . 

The presence of hydric soil indicators and the prevalence of hydrophytes satisfy the 
Coastal Commission's definition of wetlands. The areas meeting the Coastal Commis· 
sion definition and the Corps wetland criteria arc virtually coincident. 

MUDDY CANYON CREEK WETL4NDS 

,,.. 

The main creek channel in the bottom of Muddy Canyon, at the location of the pro
posed detention basin and dam, has conveyed perennial flows in each of the last two 
years, as evidenced by the presence of water in the creek virtually year-round. Water 
was observed flowing in the creek during the current survey, conducted well into the 
dry season of the year following a drier than nonnal winter. This perennial inundation 
clearly confinns the presence of an aquic moisture regime, which is a strong indicator 
of hydric soils. Prior to the wetter than nonnal season of 1997/1998 (the El Nino 
year), flows in this area were observed to be intennittent. 

In addition, the dominant plant species present within the segment of the creek to be 
impacted are all facultative wetland (FACW) or obligate wetland (OBL) hydrophytes. 
These hydrophytes include coast goosefoot (Chenopodium macrospermum var. 
halophilum), ditch polypogon (Polypogon interruptus), rabbitfoot grass (Polypogon 
monspeliensis), common cocklebur (Xanthium strumarium), and dominant clusters of 
mulefat (Baccharis salicifolia) and arroyo willow (Salix lasiolepis). Other plant 
species typically associated with riparian habitat conditions such as these include 
mugwort (Artemisia douglasiana), poison oak (Toxicodendron diversilobum), Califor· 
nia wild rose (Rosa californica), giant wild-rye (Leymus condensatw), wild celery 
(Apium graveolens), hoary nettle (Urtica dioica ssp. holosericea), prickly lettuce 
(Lactuca serriola), tree tobacco (Nicoliana r.lauca), bristly ox tongue (Picris 
echioides}, Douglas' nightshade (Solanum douglasil), common plantain (flantago 
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major), and Bermuda grass (Cynodon dactyl on}. A portion of the proposed channel 
impact area was not dominated by hydrophytes in 1997 . 

The current presence of hydric soils and the prevalence of hydrophytes satisfy the 
Coastal Commission's definition of wetlands. The areas currently meeting the Coastal 
Commission definition and the Corps wetland criteria are virtually coincident. Since 
completion of the original Corps delineation fieldwork in 1997, the wetland area now 
includes an area in the location of the proposed detention basin and dam that was 
previously mapped as non-wetland waters of the U.S. 

EPHEMERAL DRAINAGES 

. , 
I 

The remaining drainages within the proposed project impact area are ephtmeral, i.e. 
they are wet only during rain runoff periods and do not support a water table at or near 
the land surface. These drainage courses are dominated by upland vegetation types, 
i.e., coastal sage scrub, chaparral, and grassland. Due to the absence of hydric soils 
and hydrophytic vegetation, the ephemeral drainages do not meet the Coastal Commis
sion definition of wetlands. 

WETLANDS IMPACTS ANALYSIS 

For this analysis, wetland impacts were calculated by careful measurements in the field 
of the widths and lengths of the wetland areas that would be affected with the proposed 
project. Previous impact calculations, whieh were provided to the Corps, were based 
on computer calculations (using Geographic Information Systems) of wetland areas as 
depicted on the jurisdictional map. These earlier calculations are considered .. gener
ous," i.e., they identified slightly more ':Vet land area, due to the inclusion of line widths 
in the wetland areas. 

With regard to the small depressions located on Wishbone Ridge. the proposed project 
will result in the loss of 0.05 acre of wetlands, per the Coastal Commission we~land 
definition and Corps wetlands criteria. 

Regarding the segment of Muddy Canyon Creek where a detention basin and dam are 
proposed, approximately 0. J 2 acre of Coastal Commission wetlands will be affected 
during project related construction. The Corps' wetlands impact area in this segment 
of the creek was previously based on an estimated width of 12 feet for the bottom of 
Muddy Canyon, over the approximately 460 linear feet of proposed channel impacts, 
for a total of 0.13 acre. Actual widths of areas meeting Corps wetland criteria, as 
measured in the field for this addendum in the specific impact area, were nearer to 
eight feet in most locations, for a total Corps wetland impact of 0.08 acre. However, 
the average width of hydrophytic riparian vegetation is 11 feet. Therefore, the mea
sured wetland impact area is 0.08 acre under the Corps wetland criteria and 0.12 acre 
under the Coastal Commission definition . 
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• CALIFORNIA DEPARTMENT OF 1-'ISH AND GAME 
. 330 Golden Shore, Sufte 60 

Long Beach. California 90802 

Notification No.5-212·9A 
Page _j_ of.L 

P.02 

AGREEMENT REGARDING PROPOSED STREAM OR LAKE ALTERATION 

THIS AGREEMENT, entered Into between the State of Cafifomfa, Department of Fish and 
Game, hereinafter cafled the Department. and Rgbert.a Marshall of Irvine Communl.tY 
flevelopmeot: 550 .Newpof1 Center Or. Newport Bea~th, CA 92660: 714·]20-2000: (949) 553-
~ State of California . hereinafter called the Operator, is as follows: 

. 
WHEREAS, pursuant to Section 1603 of California Fish and Game Code, the Operator, on 
tne~ day of~. 1999. notified the Deparbnent that they Intend to divert or obstruct the 
natural flow of, or change the bed, channel, or bank of, or use material from the streambed(s) 
of, the following water(s): Mudd): Canyon Creek. if:jbutarles to Muddy Canyon Creek and 
jrjbutaries of L.os Trancos Canyon Creek, Qrange County, california. Section 3a2. 133. 134, 
162. 163 Township 6S. 7Y::i.. Range.J!W,.laguna Beach 7.5 minute quadrangle. . 

WHEREAS. the Department has determtned that the proposed proJect is consistent with the 
Coastal and Central Subregion NCCPJHCP, and tl'lat "ldentltled Species• and "Covered 
Habitats• specified by the approved NCCPIHCP that may be located within the project area 
are adequately conserved under the terms and conditions of the approved NCCPIHCP. 

WHEREAS, the Department (represented by Teed Dickerson aod Leslie MacNef[ through a 
site visit on the 23rs:l day of Febryar:y. 1999) has determined that sUCh operations may 
&Ubstantiafly adversely aff&ct those eXisting fish and wildlife resourc:es within Muddy Canyon 
Creek, triby1aries tQ Mug~y Canyon Crtek and tributaries of Lo1 Trances Canyon Creek. 
speeificaUy Identified a& follows: Aoophjbjans: weetem 1padefoot toad, westem Soad. Pacific 
1atefrog: Reptilf!B: gopher aoake. SOuthwestern pond t)Jrtle~ Birds: whjte-talled kite. nonnem 
narrier. yellow-breasted chat: Bipa[jjn Vegetatioolbat RCQVides hablta1 for those species: 
~ast live oak. westgm sycamore. willows. and mutefat and all othec wildlifq resources. 
jocluding that riparlpn vegrttatiQn Sbat proviges babjtat for such specjes in th' ama. 

THEREFORE, the Department hereby proposes measures to protect fish and wildlife 
resources during the Operators work. The Operator hereby agrees to accept the following 
measures/conditions as part of the proposed work. 

If the Operator's work changes from that stated In the nottncatJon specmed above, thla 
Agreement Is no longer valid and a naw notification shatr be &ubmrtted to the Department of 
Fish and Game. Failure to comply with the provisions of lhls Agreement and with other 
pertinent code sections, Including but not limited to Fiah and Game Code Sections 5850, 
5652, 5937, and 5948, may retult In prosecution. 

Nothing \n this Agreement authorizes the Operator to trespass on any land or property, nor 
does it relieve the Operator of responsibility for compliance wtth applicable federal. state, or 
locaf laws or ordinances. A consummated Agreement does not constitute Department of Fiah 
and Game endorsement of the proposed operatlon, or assure the Oepartmenrs concurrence 
with permits required from other agenclea. 

Ibis Agr§emens becomaa effective the date oJ Oepartmgnfe sfgnature and terminates 
September 30. 2001 for project construction only. Thi§ Agreement shall rf'majn In tffect for 
that time neceasary tg satisfV 1fle termsL9onditlont of th§ A;reemens • 

E~. Zl 
r·' 
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Page~ofJL 
. STREAMBED ALTERATION CONDITIONS FOR NOTiflCA TION NUMBER: 5-212·98 

1. The following provisions constitute the limit of activities agreed to and resolved by this 
Agreement. The slgnfng of this Agreement does not impry that the Operator is precluded from 
doing other activfties at the site. However, activities not specfflcally agreed to and resolved by 
this Agreement shall be subject to separate notification pursuant to Fish and Game Code 
Sections 1600 et seq. 

2. The Operator proposes to alter the Muddy Canyon streambed to construct the Newport 
Coast P~ases IV·3 and IV-4 Project (also known as Crystal Cove), a residential development 
on a 980-acre sfte, grading approximately 681 acres, and impacting 0.13 acre of riparian 
wetland within the Muddy Canyon streambed and 2.49 acres of other drainages. The 0.13 
acre Impact in Muddy Canyon streambed Is proposed to be filled to construct a detention dam 
for purposes of reducing peak flood flows at the Muddy Ganyon culvert under Pacific Coast 
1-'Jghway. The Operator is atso impacting approximately 0.1 acre of seasonal wetlands with 1111. 

The project is located In coastal southwestern Orange County, generally bounded by Crystal 
Cove State Park, Pacific Coast Highway, Newport Coast Drive and the San Joaquin Hills 
Transportation Corridor. 

3. The agreed work includes activities associated with No. 2 above. The project a.rea is 
located in Muddy Canyon Creek, tributaries to Muddy Canyon Creek and tributaries of 
Los Trancoa Canyon Creek in Orange County. Specific work areas and mitigation 
measures are described on/in the plans and documents submitted by the Operator and shall 
be implemented as proposed unless directed differently by this agreement 

4. The Operator shall not Impact more than 0.13 acre of riparian wetland within the Muddy 
canyon streambed and shall not Impact any areas outside these areas shown on Exhibit 1. 
All impacts are permanent 

5. The Operator shall mitigate as follows: 

A. Create 0.88 acre of wetland riparian habitat in the dedicated permanent open space, 
adjacent to the existing wetlands in the Muddy Canyon Creek drainage, immediately upstream 
of the proposed detention basin and immediately upstream of the Ranch/Edison dirt road. The 
existing stream banks. will be graded to create wetland hydrolugical conditions and to facilitate 
the installation of wetland riparian species and; 

B. Enhance 0.81 acre of existing drainages with the Installation of riparian plants. These 
enhancements are proposed for sections of the drainages that are immediately downstream of 
storm drain outlets for the proposed residentia1 development and; 

C. Create 1.44 acres of naturally functioning drainage course, with riparian vegetation, In 
the portion of Planning Areas 5 and 6 that drains to Muddy Canyon Creek. This drainage area 
may include a series of small basins .and natural rock drop structures down the til! slope that 
feads to the canyon bottom. The maximum capacity of this drainage course wflt be the ten 
year etonn. t.arger &torm flows may be contained In an underground storm drain and: 

D. Dedicate 2.62 acres of wetland habitat at the San Joaquin Marsh mitigation site as 
mitigation for this project. 
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The Operator is also: restoring 0.4 acre of seasonal wetlands as mitigation for Impacts to the 
0 1 acre of seasonal wetlands; and creating an additional 0.21 acre of wetland area 
immediately upstream of the detention dam to ~e planted with riparian veg~tation. ~his. area Is 
subject to sediment removal following storm episode&, and Is not included 1n the mlt1gation 
total. No vegetation shall be removed from this area from March 15 to September 15. 

6. The Operator shall submit a Mitigation plan for Department review and approval prior to 
project Initiation and no later than November 30, 1999. The plan shall include: the mitigation 
acreages described in this Agreement; specific, onsite mitigation design (with hydrology 
Information). maintenance, monitoring and success criteria; methodology, restriction& and 
Implementation for operation and maintenance of the detention basin area to avoid and 
minimize impacts to streams and associated habitat; time line/implementation schedule for 
mitigation Installation; a map and Inventory of vegetation to be planted, listed by species; a 
description of proposed monitoring activities (locations, techniques, schedullng, etc.) and 
maintenance operations, with particular emphasis on methods and schedules: the removal of 
Invasive plant species. areas treated, techniques to be used, schedule, and success criteria 
for controlling Invasive plants; and all other references to revegetation and restoration 
activities specified by this Agreement 

Mitigation at the offsite location(s) shall be Installed no later than April 30, 2000. 

Mitigation at the detention basin, upstream of the basin and seasonal wetlands shall be 
installed no later than December 31, 2000. 

The remaining mitigation 5hall be instalfed concurrent with project construction. 

7. The Operator shall not remove vegetation within the stream from March 15 and September 
15 to avoid Impacts to nesting blrds • 

8. No impacts shall occur to any state-listed threatened or endangered species, Including 
least Bell's vireo and/or willow flycatcher. The Operator shall have a qualified biologist monitor 
work operations to en&ure no impacts occur to any threatened or endangered species. The 
biologist shall halt work on the project site immediately if the potentJal for any impacts occurs, 
and the Department shall be notified fmmediately. The Operator shall not resume work until 
approved by the Department 

9. No direct or Indirect Impacts shall occur to southwestern pond turtle. A pond turtle specialist 
shall perform focused surveys for southwestern pond turtle prior to project initiation and submit 
the results to the Department If turtles are present. the specialls1 shall submit a Pond Turtle 
Mitigation Plan to the Department, and It shall Include all avoidance measures for Department 
review and approval, prior to project inlt,atfon. 

10. Disturbance or removal of vegetation shall not exceed the liml1s approved by the 
Department. The disturbed portions of any stream channel shall be restored ... Restoration 
ahall include the revegetation of stripped or expos.ed areas with vegetation native to the area. 

11. The project shall compty with the nminimlzation of impact" measures specified in the 
approved NCCP/HCP. The project has been determined to be consistent with the Coastal and 
Central Subregion NC?CP/HCP . 

E~. Zl 
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12. The Department recommends the use of native piants to the greatest extent feasible in • 
the landscape areas adjacent and/or near the mitigation/open space areas. The Operator 1 

shaft not plant, seed or otherwise introduce invasive exotic plant species to the landscaped 
areas adjacent and/or near the mitigation/open space areas. Exotic plant species not to be 
used include those speefes listed on Lists A & B of the California Exotic Pest Plant Counclrs 
list of "Exotic Pest Prants of Greatest Ecological Concern In California as of August 1998." 
This list rncludes such species as: pepper trees, pampas grass. fountain grass, Ice plant, 
myoporum, tree of heaven. black locust, capeweed 1 tree of heaven/ periwinkle, bush lupine. 
sweet alyssum. Engfish ivy, French broom, Scotch broom, and Spanish broom. A copy of the 
complete list can be obtained by contacting the California Exotic Pest Plant Council at 3,872 
Joshua Drive. #250, Trabuco Canyon. CA 92679-3112. The Operator shall submit a copy of 
the draft landscape/planting plan to the Deparbnent's representative for review at least 30 
days prior to the acquisition and/or use of any plant mate·rials (seeds or conta\ner plants) 
adjacent to the mltig ationfopan space site. A site visit by the OFG representative to review the 
·presence (or absence) of exotic pest pl;ints ts required prior to the Department's acceptance of 
tile completed project. 

13. A security (e.g. an irrevocable letter of credit, pledge savings account, or CO) for the 
amount of all mitigation measures shall be submitted to the Department within 90 days of 
signing this Agreement and prior to project initiation. This amount shalt be based on a cost 
estimate which shall be submitted to the Department for approval within SO days of signing this 
Agreement The security shall be approved by the Department's legal advisors prior to Its 
execution, and shall allow the Department at Its sore discretion to recover funds immediately if 
the Department determines there has been a default. The legal advisors can be contacted at 
(916) 654-3821. . 

14. Proof of an Army Corps 404 permit shall be submitted to the Department prior to the 
Initiation of construction. All special conditions under the Army Corps 404 permit shaU be • 
enforceable by the Department under this agreement. 

15. No equipment shall be operated in ponded or trowing areas. When work in a flowing 
stream is unavoidable. the entire stream flow shall be diverted around the work area by a 
barrier. temporary culvert. new channel, or other means approved by the Department 
Construction of the barrier andfor the new channet shall normally begin in the downstream 
area and continue in an upstream direction, and the flow shall be diverted only when 
construction of the diversion is completed. Channel bank or barrier construction shall be 
adequate to prevent seepage into or from the work area. Channel banks or barriers shall not 
be made of earth or other substances subject to erosion unless first enclosed by sheet piling, 
rack rip-rap, or otner protective material. The enclosure and the supportive material shall be 
removed when the work is completed and removal shall normally proceed from downstream In 
an upstream direction. 

16. Installation of bridges, culverts. or other structures shall be such that water flow Is not 
Impaired. Bottoms of temporary culverts shall be placed at stream channef grade; bottoms of 
permanent culverts shall be placed at or below stream channel grad•. 

17. Preparation shall be made so that runoff from steep, erodible surfaces will be diverted into 
stable areas with little erosion potential. Frequent water checks shaft be placed on dirt roads, 
cat trackS, or other work trails to control erosion. 

• £-x. 2-1 
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18. Water containing mud, sirt or other pollutants from aggregate washing or other activities 
shalt not be allowed to enter a lake or nawing stream or placed in locatfons that may be 
subiected to high storm flows. 

19. Structures and associated materials not designed to wi1hstand high seasonal flows shall 
be removed to areas above the high water mark before such flows occur. 

20. The perimeter ofthe work site shaft be adequately flagged and/or fenced to prevent 
damage to adjacent riparian habitat. This work shall be supervised by an on--site, quaUfied 
biologist 

21. Staging/storage areas for equipment and materials $hall be located outside of the stream. 

22. The Operator shall compty with an litter and pollution laws. AU contractors. subcontractors 
and employees shall also obey these laws and it shall be the responsibility of the operator to 
ensure compliance. 

23. All planting shall have a minimum of 80% survival the first year and 100% survival 
thereafter and/or shall attain 75% cover after 3 years and 90% cover after 5 years for the life 
of the project. If the survival and cover requirements have not been met. the Operator is 
responsible for replacement planting to achieve these requirements. Replacement plants shall 
be monitored with the same survival and growth requirements for 5 years aftAr planting. 

24. All planting shall be done between October 1 and April 30 to take advantage of the winter 
~lny season. . 

25. An annual report shall be submitted to the Department by Jan. 1 of each year for 5 years 
after planting. This report shall include the survival, % cover, and height of both tree and shrub 
species. The number by species of plants replaced, an overview of the revegetation effort, and 
the method used to assess these parameters shall also be Included. Photos from designated 
photo stations shall be Included. 

26. Access to the work site shall be via existing roads and access ramps. 

27. Spoit sites shall not be located within a streamltake, where spoil shall be washed back 
into a stream/take, or where it will cover aquatic or riparian vegetation. 

28. The Operator shall emptoy all standard Best Management Practices to ensure that debris, 
soli, silt, &and, bark, slash. sawdust, rubbish, cemen~ or concrete or washings thereof, oil or 
petroleum products, or other organic or earthen material from any construction or associated 
activity of whatever nature, shall not be allowed to enter into or be placed where It may be 
washed by rainfall or runoff Into\ waters of the State. VVhen operations are completed. any 
excess materials or debris shall be removed from the work area. No rubbish shall be deposited 
withtn 150 feet of the high water mark of any stream or lake. 

29. The Operator shall provide a copy of this Agreement to all contractors, subcontractors, 
and the Operator's project supervisors. Copies of the Agreement shall be readily available at 
work sites at all times during periods of active work and must be presented to any Department 
personnel, or personnel from another agency upon demand • 
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30. Raw cement'concrete or washings thereof, asphalt, paint or other coating material. oil or 
other petroleum products, or any other substances which could be hazardous to aquatic Ufe, 
resuffing from project related activities. shall be prevented from contaminating the soil and/or 
entering the waters of the state. These materials, placed within or where they may enter a 
stream/lake. by Operator or any party working under contract. or with the permission of the 
Operator, shall be removed immediately. 

31. No equipment maintenance shall be done within or near any stream channel where 
petroleum products or other pollutants from the equipment may enter these areas under any 
flow. 

32. The Department reserves the right to enter !he projed site at any time to- ensure 
compliance wittt term&lcondltlons of this Agreement. 

33. The Operator shall notify the Department, in writing, at feast ftve (5) days prior to initiation 
of construction (project) activities and at least five (5) days prior to completron of construction 
(project) activities. Notification shall be sent to the Department et 330 Golden Shore, Suite 50, 
Long Beach, CA 90802, Attn: ES. 

34. It is understood the Oepartment has entered into this Streambed Alteration Agreement for 
purposes of establishing protective features'for fish and wildlife. The decision to proceed with 
the project Is the sole responsibility of the Operator, and is not required by this agreement. It 
is further agreed all liability and/or incurred cost related to or arising out of the Operator's 
project and the t'lsh and wildlife protective condition& of thfs agreement, remain the sole 
responsibility of the Operator. The Operator agrees to hold harmless the State of California 
and the Department of Fish and Game against any related claim made by any party or parties 
for personal injury or any other damages. 

35. The Qepartment reserves the right to suspend or cancel this Agreement for other reasons. 
including but not limited to the following: 
a. The Department determlnea that the information provided by the Operator In support of the 
Notification/Agreement Is incomplete or inaccurate; 
b. The Department obtains new Jnfonnatlon th.tt was not known to it in preparing the tenns 
and conditions of the Agreement 
c. The project or project activities as described In the Notification/Agreement have changed; 
d. The conditions affecting fish and wildlife resources change or the Department determines 
that project activities will result in a substantial adverse effect on the environment. 

CONCURRENCE 

(Operator's name) CaRfornia Dept of Fish and Game 

~ ,,;,;,9 
(~(date) 

Regional Manager 
(title) 

Prepared by: Terri Dickerson 

.I 

• 
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T-u1 P B0!/001 H.a 
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~ l1'tt qtaed work lncJudes activiliDG ~with No. 2 above. lbe proJ• 
area \a \oc:sted fn Muddy canyon Creek, tributaries fo MtJddy canyon Creek. loa 
Trancoe c~ Orsak as'WI trlbtstarles to LDs Tr.m:os canyon CMek In Orange 
COllfrty. Speeffio work er., and mitigation 11'188$Uf'eS are r;teEla'Jbed on.M lhe Plans 
and documents submitted by the Opemtor, lndudfng WeUandiRJp.rian Mft!gafion and 
McnHorit1~ Plan: Clystal Cove/NeWport CQast Phstes IV-l & W-4, Orange Countv, 
carlf'Qmla prepared by LSA Aasucf~. and dftkf reYtsed M;)y 16. 2000. and &haft be 
implen~nted as proposed unless dii'IK:ted dlfl'erentfy by ttmr agSBeiTiel'lt. 

4. 'J'he 0~ Shall not irnPaat mora than40 ~feet i1dtreotly ar tf~rian 
wvthmd wfthin the Muddy Cenyon atraar'nl:led and lhaU t10t lrnpact more than 2.49 
e.erGs rA other dnafruagea. 8l5 shown on ~lbtt 1. Figure 2.. and otfl8t submitt.d 
doo.lments. All rmpact.v are pertT~G~'ten't. 

s. The Operator Wit aubmlt an addendl.m fg the Mitfgatloo pfan 1o lntJIJ.Ide: • 
revtMcS figure 2 idenft¥ng the locations of the d9tent1on basins, and dHa1be the 
t~Slriclions end frnpLerrwtnt*UQn ~ operation and maintBnanot~ of 1tle detenUon basin 
naa w avoid and mfnlmize lmpact.t. to ttraams and MSodated Mbnat. 

Mmgatlan at,._~ rooPon ehalJ be fnataUad na fal$r than Deca• t.r 31. 2000. 

MHI;etion at M~y t;anyan and 'lhe seasonal ~tJanda shall be ftictaned oo.,... '*' 
~31,2001. 

The rermfnlna mftigaation attall be JneWred concumiMlt \IWfth project~. 

1a. A sacurity (e.g. an irreYo¢abJe Jettw of cr-cm. p~«rge aavrngs ~ or 
COl for tl"t$ amount or au mitigt'ttlon ~. turrentty ~rat S~,&'X> In the 
llUbmitted ~nta. Shall IHt a-ubmltted to tha o.p~ by OeoemP~K 31, 2000 or 
as ~ by thll Depwtment, end prior to project in~tatlon. The eacurtty lhaff be 
~ tJy lhe Depart.merrfs r.gal advisor'* prior to Its executlon, and shall qlfow 1he 
Oepel1ment • its aote dboratian to rsmver ~ R'ntnldiately if the Depattrnant 
detarmine& thera hat bean • dfturt. Th•Jagal advtsora can b• contacted at (011) 
65+3S21. 

Thfe letbJr also extend& the period durtng whletl ~ otl1erwfM IIIJd'lotfted by V. rnt Jtray continue. Tho new twnv.lltion def:e of the -areemertt ie ~111btt JO, 

Be ~iaed 1halllll te,.,.. of AQrMtnent J..Z12-eG J'Sf1"'lee(n In force ituousltlOut the new 
term af1h11 sgr~ A coPY d Mid ~~graemant AND THts AMENDMENT AND 
EXTEN81 ON UiTTER must be kept oo Site and be ahoM1 upon request to Dt!lpartrflllN"j 
personnel during aU ~ads Df Wll:lfk. 

P'age2of3 
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Two ooples of 1tUs letter are belflfi sent to you. Plf'Jl.S£ RETURN ONE SIGNED 
OR\GtNAL. to tno Deparll'nent of Fl~ and 13$tne, at 49441 Vliwrtdge AVGooe, av, DI!!QO, CA 921.23. 

If yo.., have 1unher queetions, ~)~ease contact me lilt (IMS) 383--7&38. 

Sinc«ety, 

~~~ 
TeniDf~ 
En~ SpeciaJI&t 01 

CONCURRENCE: _______ _ 
PATE: ----

• 
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Mr. Peter Douglas, Executive Director 
California Coastal Commission 
45 Fremont, Suite 2000 
San Frj.5zalifornia 94105 

Dear ~ouglas: 

July 12, 2000 

JUL 1 B 2000 

RECEIVED 

JUL 1 7 2000 
CALIFORNIA 

COASTAL COMMISSION 

Cl·~~)~"()f· :,. ; ~ 

C0;:,3·;;..L Cur>'liv;lS::.iGN 

Appeal of the Newport Coast Crystal Cove Development 

An appeal of the above Newport Coast development is before your Commission at its 
August meeting. In our capacity as the State agency responsible for managing the Natural 
Community Conservation Planning Program and as the technical advisor on biological issues for 
the Coastal Commission, the California Department ofFish and Game {Department) has been 
involved in planning on the Newport Coast for many years. Because of that long history, I 
wanted to take this opportunity to share the Department's perspective and observations on this 
project. 

Natural Community Conservation Planning Program (NCCP) 

This property is part of the Central/Coastal Natural Communities Conservation Planning 
Program, the first NCCP approved by the Department and the U.S. Fish and Wildlife Service. 
When the NCCP was approved in 1996, the Department, USFWS, county and other NCCP 
participants concurred in a recommendation that, in the future, development be rearranged and 
consolidated in the upper and lower portions of Wishbone Ridge in order to expand the open 
space linkage between Los Trancos and Muddy Canyons and improve biological connectivity in 
the Subarea Reserve. In recommending this future adjustment in the plan, we realized the 
certified Local Coastal Program ("LCP") would need to be amended along with the NCCP. 
Because of the need for future plan amendments, all NCCP participants understood that the 
recommended consolidation of residential development on the upper and lower portions of 
WIShbone Ridge was not required, but was voluntary. Later in 1996, the Commission concurred 
with the recommendation and the LCP was modified and re-certified to implement the .land use 
consolidation and reserve boundary amendment recommended in the 1996 NCCP. 

Our written comments in the draft EIR for the Crystal Cove project in 1998 specifically 
indicated that the preferred alternative presented in the EIR best reflected the NCCP goals and 
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amended reserve design. When the Department concurred with the 1996 NCCP 
recommendations, we knew that certain biological resource trade-offs were necessary. The 
objective was - and still should be, in our opinion - to provide for a habitat reserve design and 
adaptive management program that protects significant resources over the long term. Previous 
planning, such as the LCP and NCCP, placed more than 75 percent of the Newport Coast within 
the habitat reserve system, including the most important biological features. By preserving more 
than 75 percent of the Newport Coast, we ensured that the majority of the habitat, including 
ephemeral drainages with biological sensitivity, would be permanently protected as part of the 
NCCP Reserve. 

The Department is convinced that the NCCP approach, with its focus on formulation of a 
regional conservation strategy, offers the best hope for long-term protection of species and their 
habitat. The focus on a regional conservation strategy, however, is based on the need to allow 
some biological resources to be lost in order to enable the creation oflarge-scale reserves and 
management systems that can address the needs of sensitive habitats and species populations. The 
species and other biological protections and land use commitments contained in the NCCP and 
reflected in the certified LCP should be supported by your Commission action. 

The Central and Coastal NCCP Plan represented a collaborative process that spanned 
more than three years of workshops, hearings and working group meetings. It culminated in • 
approval of the NCCP when it finally went before the Orange County Board of Supervisors with 
the support of most of the environmental interests that had been involved. Subsequently, your 
Commission supported these efforts with certification of the LCP. We understand that your 
agency is now receiving complaints about the consequent loss of resources brought about by the 
permitted development. As you consider these objections, we ask that you bear in mind the 
extensive prior public process - including approval by your Commission - that brought about both 
the substantial long-term reserve design and management benefits and the acknowledged resource 
impacts. 

Kelp Considerations 

The Department has been involved in kelp studies off the Newport Coast and Crystal 
Cove for years. Historically, this section of coast supported a persistent kelp community. These 
beds were lost during the 1982-83 El Nino and have not recovered since. During 1986, the 
Department contracted MBC Applied Environmental Sciences Inc. to conduct a restoration effort 
along the Newport Coast area. The MBC restoration effort met with some success but the kelp 
was lost to the El Nino of 1988-89. In this case, nearby development had not commenced prior 
to the time the kelp disappeared. Accordingly, we have no reason to believe that development 
played an:,· role in the !os~ of kelp along this section of coast. 

J 
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Ephemeral Drainages/Dry Washes Losses and Conversion 

We are aware of a recently raised issue involving objections to the loss and conversion of 
ephemeral drainages to riparian habitat as a result of development nuisance runoff. A report 
prepared in response to a Coastal staff request indicates limited opportunities for such a 
conversion, because the major discharge points are widely separated, and the flows are not 
substantially increased over the full extent of the stream course. Also, the loss of some ephemeral 
drainages associated with future upland development was recognized in planning the NCCP, and 
subsequent mitigation required in the Department's streambed agreement 5-212-99, although not 
completely in-kind, includes creation of wetland riparian habitat that compensates for the project's 
impacts to streambed acreage. 

Water Quality Improvements 

The project now before the Commission eliminates a previously proposed detention basin 
from Muddy Canyon and incorporates vacious water quality features (such as the low flow 
diversion facilities in Los Trancos and Muddy Canyons) that represent significant improvements in 
this project. The elimination of the detention basin in Muddy Canyon represents a 0.13-acre 
reduction in wetland impacts. The addition of the alternative low flow diversion facilities 
represents only a 0.002-acre impact. Deleting the basin and relying on the low flow facilities 
represents a 98% decrease in wetland impacts in the Muddy Canyon streambed (0.13 acre versus 
0.002 acre). These modifications are consistent with the intent of Streambed Alteration 
Agreement 5-212-99 that was previously issued for this project. The Department will be 
approving and The Irvine Company will be forwarding an amended 1603 Agreement to your 
Long Beach office. 

Agricultural Ponds 

Finally, we understand that there is interest in three small (approximately 0.05 acre) 
agricultural ponds in a portion of the property. These are man-made features, and we are not 
aware of any resources that are subject to the Department's regulatory authority. 

Conclusion 

The relationships between habitat protection and development as defined in these plans 
have made it possible to engage in long-term resource planning for the Central/ Coastal Subregion 
of Orange County and for other areas located both within and outside the Coastal Zone. In 
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considering our input, we ask that the Commission recognize the long-tenn environmental 
benefits that derive :from commitments based on assurance provided through NCCP 
Implementation Agreements and certified LCPs. 

Thank you for your consideration. 

cc: Department ofFish and Game 

Robert C. Hight 
Sacramento 

Ron Rempel 
Sacramento 

Bill Tippets 
San Diego 

Monica Florian 
The Irvine Company 
Newport Beach 

RM/CFR:sJ 

File:Chron 
file: pdouglas 07-12 

Sincerely, 

~ C.F.IU~ 
Regional Manager 
South Coast Region 

•• 



~· Gray Davis, Governor 

Rusty Areias, Directot 
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Teresa Henry 
California Coastal Commission 
200 Oceangate, Suite 1000 
Long Beach, California 90802 

Dear Ms. Henry: 

Irvine Company Development Easements within Crystal Cove State Park 

The California Department of Parks and Recreation has reviewed plans dated 
June 27, 2000 provided by the Irvine Company for the changes to their proposed 
development in and near Muddy Canyon. As you are aware, the Irvine Company 
retained certain rights on and across portions of Crystal Cove State Park when the 
State of California purchased this land for the public. It is our understanding the Irvine 
Company will be exercising some of these rights in two specific areas, which are 
located in the area under appeal (A5-IRC-99-301 ) . 

The revised Irvine Company plans now indicate the area previously considered 
for a detention basin and creek crossing within Muddy Canyon has been redesigned. 
We understand that the basin has been eliminated from the project and a bridge will 
now span the same general location. Plan revisions also include the construction of a 
Loffeinstein wall near Muddy Creek immediately down stream from the bridge to 
support the road approach from the south to the bridge. It is our opinion the Irvine 
Company's current proposal for this area is within their rights retained when the 
property was transferred. State Parks considers a bridge a more environmentally 
sound means of access than the previously proposed road with culverts. Pursuant to 
the Coastal Act, the Irvine Company has invited us to be co-applicants with them 
before the Coastal Commission. However, we have declined the invitation. We have 
asked the Irvine Company to vacate their remaining road access easement within 
Muddy Canyon at the completion of their development. Preliminary discussions 
between State Parks and Irvine Company legal divisions have begun to accomplish 
this in a timely manner. 

Downstream, towards the Muddy Creek/Pacific Coast Highway intersection, the 
revised Irvine Company plans require a change in the grading as previously proposed. 
According to the Irvine Company plans, this grading will extend into Crystal Cove 
State Park and is required to provide adequate geological stability for the revised 
detention (draw down) basin between Reef Point Drive and Muddy Creek. State 
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Parks believes this detention basin is a necessary component of the storm water 
treatment system. Additionally, placement of this detention basin outside of the 
natural drainage area is preferred over construction within the canyon bottom. This 
has resulted in less grading than previously planned. Here again, we believe the 
Irvine Company retains the right to grade into this area of Crystal Cove State Park and 
we declined the Irvine Company's request to be co-applicant before the Coastal 
Commission for any permits required for these improvements on State Park property. 

We hope to have the opportunity to review final revised plans, including, the 
restoration of graded slopes, fuel modification plans and plant selection for natural 
revegetation of the graded slopes and provide additional comment to your office. 
We will continue to work with the Coastal Commission and the Irvine Company to 
assure that the end result of this development provides for the protection and the 
long term compatibility with the natural resources found at Crystal Cove State Park. 

Please feel free to contact Richard Rozzelle of the Orange Coast District at 
(949) 366-4895 if you have any questions. 

cc: Tim La Franchi, Chief Counsel, DPR Legal Office 
Roberta Rand Marshall, Vice President Land Development, 

Irvine Community Development Company 
Mike Tope, Superintendent, Orange Coast District 
Madelyn Glickfeld, Consultant to the Director 

• 
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Huntington Beach CA 92648 
(714) 848-1566 

Roberta R. Marshall 
Irvine Commuruty Development Company 
550 Newport Center Drive 
P.O. Box 6370 
Newport Beach CA 92658 

November 17 ~ 1999 

Subject: Coastal Commission Appeal of MCDP No. 7 
Newport Coast Phases IV-3 and IV-4 

Dear Roberta: 

The Irvine Company's (TIC) permit application to the California Coastal 
Commission is now under appeal is for developments on the coastal slope in the Newport 
Coast area. These developments contain actions that impact California Department of 
Parks and Recreation (CDPR) property at Crystal Cove State Park within both Los 
Trancos and Muddy Canyons. They specifically include installation of low flow drain~e 
diversions to sewer, sewer lines, storm runoff pipes, energy dissipater, access for 
inspection and maintenance, and an access road to Planning Area 12C- Recreation Center 
with detention basin. 

It is our understanding that while these developments are a part of TIC's plaJl!led 
developments, they do have CDPR impacts as part of exercising grant deed language as 
well as accommodating requests from the Department. CDPR gives permission to TIC to 
apply for a Coastal Development Plan for the developments listed above that are a part of 
their development plans, yet on CDPR property. We retain the right to review all 
documents and plans for these listed developments, and retain oversight for their design 
and placement. 

We also understand that while it is appropriate to invite CDPR to become co
applicant to the appeal of TIC's Coastal Development Plan due to CDPR impacts under 
an existing permit, we feel it equally appropriate that The Irvine Company represent it's 
planned development under appeal and respectfully deny the requeSt . 



Please contact me at (714) 842-6135 with any questions you may have on this 
topic. We look forward to working closely with you towards their completion. 

Cc: Teresa Henry, CCC / 
Bob Cates, CDPR 
Mike Tope, CDPR 
Rich Rozzelle, CDPR 

Sincerely, 

David R Pryor 
Associate Resource Ecologist 
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June 21,2000 

Ms. Roberta Marshall 
The Irvine Company 
550 Newport Center Drive 
Newport Beach, CA 92660 

Dear Roberta: 

··~ ..... 
f. -: 

JUNm 
Rr· ·:::vEo 

C ':TSCI(. 
.) 4NO 
C. INC 

.::§> /··: .·· 
{ .. • i 
' \ ' : . 

~.'• 
\::.::> ..• 

,·/' 
'· / 
i I 

The tabulation included in this letter was prepared in response to a request by the Coastal 
Commission staff related to the percentage change between the pre- and post-developed 
peak discharges for the various return period stonn events for the Newport Coast 
development. The following tabulation has been prepared for the "Expected Value" 
discharges that were computed for use in the sedimentation engineering studies for the 
Los Trancos and the Muddy Canyon watersheds. Multiple return period peak expected 
value discharges were not computed for the watersheds between Los Trancos and Muddy 
Canyons .. Multiple return period peak discharges were also not computed for any of the 
watersheds using the "High Confidence" methodology. 

Stonn Post-Developed Peak Discharge Exceeds Pre-Developed 
Return Peak Discharge, Yes(Percent Exceeded) or No 
Period, Nodal PAi!!ts* 

Watershed Years 12 13 14' 15 17 
Los Trancos 2 No No ·No Yes{2.09) No 

5 No No No Ye~4.94) Yes(l.36} 
10 No No No Ye~3.45j Yes{0.72} 
25 No No No Yes{6.26) No 
100 No No No Yes(l.25j No 

Nodal Points* • 
104{A) 105{B) 107{C) 108(0) llO(E) 

Muddy_ 2 No No No Ye~4.39)_ No 
s No No No No No 
10 No No No No No 
25 No No No No No 
100 No No No No No . . . . 

• Nodal Pomt locatiOns shown on the attached exhlb1t and on Exhibit A of the Hydrology 
Report. 
•• Nodal Point designations, i.e., 1 04(A), refer to the nodal point numbers shown on A Division or 
Exhibit A of the Hydrology Report, and the alphabetical designation as shown on the The Keith Companies 

attached Figure 2. These two designations represent identical points . 

. ' . 
2955 Redhill AW!nue 
Costa Mesa 
Califomia 92626·59; 

T: 714.434.9080 
F: 714.434.6120 
www.keilheo.com 
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NEWPORT COAST lOCAl COASTAL PROGRAM· SECOND AMENDMENT 
PLANNED COMMUNITY STATISTICAL TABLE· FOURTH REVISION (COASTAL COMMISSION) 

ESTIMATE0(1) 
·Status as or eoruary .wuu 

LAND USE PLANNING GROSS ACRES GROSS ACRES DWELLING UNITS/ 
MAXIMUM(2) 

DWELLING UNITS/ 
CATEGORY/CODE AREA NON .COMMERCIAL COMMERCIAL ACCOMMODATION S ACCOMMODATIONS 

RESID£Nl!AI.; 
H'!lhiH lA 25.5 . 29 .150 
Me<11um1M 16 133.7 

rn!!I!l ~aa 
140 

Hogh/H IC 4&4,11 (31 970 
Med11Jm/M 2A 1091 (J) 380 
1\lediUm/M 28 1033 

r::m:ml 
13) :;::,_ 530 

MedlumJM 2C ~ . 905 
Med!UIT1IM 3A 100.3 PI 2t;! 410 
Med1um1M JB 150.7 {3) HQ 

t=l 465 
Med!UmiM 4A 237-4 221 c 784 
Med1um1M 41! 1008 - c !JOT 
MedtUm·LOWIML 5 .J60CO 226 300 
Lowlt 6 50 l6 75 
low/\. 7A 250 2 - 18 
Lowll 78 250 . 2 10 
Htgh/H 8 ~~ 141 

{3) -Hi 384 
Medlt.II'!I-LOWIML 9 55 16 

TOTAL 
YlU rf.iii.ii 10.0 131 RES!OENTIAI. 28110 21110 

QeJ;;~ !!ei!C§I!!Ii!'<READ2!1i 

GOLF COURSEIG lOA 2946 . . 
108 58.8 

RECREAltmiiR: 
.IIA BuCk Gully, los Trancosl 203.5 

Muody canrons. P- 118 99.5 
~ !Mshbone Hill Ateat 12A ~ . 

128 580 . 
12C 980 
120 345 

rn!!!.@: 
. 

12E :»49 
El Moro Elementa<y SChool 12F 14 5 
MoroSIMor 12G 350 

12H 375 
121 196 

laguna Bead! COunty water 01s1n 12J 90 
Crystal Cove Stale Pal!l 17 2.8010 (5) . 
lrvn·u~ Coast Wtk:lemeu 18 Meo 1111 
RegM>nal Pal!l (5) 19 1330 (6) . 
RecreatiOil Parcels l\(lfacent 208 120 . . 
10 laguna Canyon Road 20C I.Q . . 

CONSERVA TIONIC 
ConservatiOn Pilltcels Mtaoenl 16J\ 100 
to Laguna Canyon Road 1118 1.4 

=~.~~~,_ 21AI218 I,H90 {6) . . . 
21CI21D 

TOTAl. ,_a f1.iii:i OPEN SPACE & RECREATION 0 0 0 

TOURIST Ia.\ e 2 111 48.1 546 !81 1,100 
COMMERCIAUTC 138 27.2 15-4 (81 600 

IJC 56 (71 314 450 150 
130 26(1 35.4 300 650 
13E •6 0 (1) 134 150 300 
IJF u& m 0 0 

14 27.7 250 250 

20A 17.<1 0 0 
TQTAL 
COMMERCIAL 74.0 111 HU 2156 2180 

_ _9!Y<~D TOTA_L_. ______ ._______ ----~ I UTI.l 21U lSI 2 800/2156 2,00/2150 
-··"-

(I) Esl.,.a!edi!OOII>e<oldwelf1110tnlsor_,!Jor1Spet"*"""!'MII 
1~ Ma•.num .....- ol_"'!j....,.Ot _.,.,.pet"*"""~~"""" 
Ill A,.,...,..,ol10gt.,.U....,t(l00.000"'!ft.)of~C-- ... IItpet-on~RI-nltll"""""'t'AteuPJ\IC,PJ\2JI.PA211. PA3A.PAJ80tPA8. 
{<II 274aaesotRes-"*"""!'AIH9S-ed10GoiiCOII'N. 
151 Acteoge -the-home.,... 
(6jlolalOteaoi_C_l_Reg_P ... Jt2,1l61100H 
(7) 74 o actes w.ttwn tounsl Comrnefoal Pfannwlg Aren 4 Cfft1)1!ed to Gon c..tse tat Theequwlllentotroo..,...,oa:ommodal>olltnave~.>~~en __ ... c_..,~,.,.. ... .,., __ v ... ...,._. 
TECHNICAL REFINEMENTS (a) Rellee1s , • ......,. """'"as porlol-De- PMMII PA 910110..., PA tl800l7. -·----on llfll1l 14, 111118 lltld ,_ 8. 111118,llltjleCIMI!y 
(b) Rel!odsCoaslal~nl Pe<mdPA-9.--t>y ... t-,oiOt .... I'IINtlhgc-... .~u~y 7.111118, _,_..,. __ , 

:::::=~~"!'.-::.::~'::.~:::=~':t~..::..""B:m..~~==:.:::::.::.c.:::..-.. ........ - ---

• • 

APPROVEDSJ1BNJr~~~NS ISSUED 0~1:~:fs5 
erllali¥8MaDS final Mapa UNDER CONSTRUCTION 

29 29 29 
117 117 87 
111 171 60 
204 102 141 
488 488 487 
386 728 183 
182 119 12 
245 165 0 
180 0 0 
100 0 0 

0 0 0 
0 0 0 
0 0 0 
0 0 0 

96 96 11 
55 55 3 --

2 253 1 730 to79 
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Elements of Scope of Work for Hydrologic Expert 
Newport Coast Appeal 

March 2000 
Revised 

BACKGROUND STATEMENT 

The proposed development project has the potential to substantially modify the current 
hydrologic regime and patterns of sediment erosion and deposition. The California Coastal Act 
charges the California Coastal Commission with the responsibility to thoroughly review all such 
projects and to insure that any approved project is in compliance with the Coastal Act and 
applicable certified Local Coastal Program. The Irvine Company will soon be providing the 
Commission staff with detailed technical information on hydrology and sedimentation. In order 
to assist the Commission and staff in the review of this material, The Irvine Company has agreed 
to fund a third party reviewer. This third party reviewer will review all of the material provided 
by The Irvine Company, provide staff with an independent review of the technical work, 
including but not limited to, a review of input assumptions, modeling, results and conclusions. 
This independent review will be used by staff in its project analysis and recommendations to the 
Commission concerning compliance with the Coastal Act and the certified Local Coastal 
Program. Therefore, throughout the independent review process, the independent review~r must 
work with Commission staff to insure that the review effort accomplishes these objectives. 

It must be emphasized that although The Irvine Company is to compensate the third party 
reviewer for the awarded work, the third party reviewer will be working under the supervision, 
management, and direction of the Commission staff only. Until the review is completed and the 
Commission staff has determined that the work product is satisfactory, the third party reviewer 
should not have any contact with The Irvine Company or any of it's agents, consultants, or 
contractors involved with this activity (other than that administrative work necessary for 
development and authorization of this contract), or other interested parties or agencies, unless a 
member of the Commission staff is either present or part of a conference call. Deviation from 
this protocol by any member or representative of the third party review company is grounds for 
immediate suspension of work, nullification of The Irvine Company's financial responsibility for 
any work performed, and nullification of the utility of the third party review process by the 
Commission staff The nature of this review arrangement necessitates that The Irvine Company. 
the Commission staff and the third party reviewer work cooperatively, but all correspondence and 
contact must go through the Commission contact unless it is determined, in writing, that a 
deviation from this protocol is necessary. At this time, Teresa Henry has been identified as the 
Commission contact for all communications with the third party reviewer for purposes of these 
work tasks. 

The Irvine Company is now in the process of preparing reports on site hydrology and 
sedimentation. As soon as practicable, The Irvine Company will provide the independent third 
party reviewer with any and all information that will facilitate the third party review. Some 
material will be presented in stages. The material will include. but is not limited to: 

• Project description. 
• Thorough description of all appropriate baseline conditions, including but not limited to: 

location of all Environmentally Sensitive Habitat Areas (ESHAs), location of any Areas of 
Special Biological Significance (ASBS), as designated by the State Water Resources Control 
Board), hydrology, geology, soil types, channel stability, sediment yields and transport 
mechanisms (overland, in-stream and littoral), existing development induced erosion areas, 
and a coastal sediment budget. 

• Site maps of all proposed grading and development areas, all proposed and existing roads, 
storm drain facilities, and all stations or locations that were sampled or monitored to establish~ tifii..J!!' 
"'pre-project" conditions. ~ • ;;;;r.;;) 

p· I 



• The detention plans, with locations used to calculate pre- and post-project flows. 
• Hydrologic modeling results, including peak discharge volume and duration, for storm events 

with recurrence intervals of2, 5, 10, 25 and l 00 years for pre- and post-project conditions, 
monthly rainfall with a qualitative discussion of streamflow (and any quantitative support that 
is available), low flow volumes, and flow durations for pre- and post-project conditions, pre
and post-project hydrographs, and changes in sedimentation patterns (erosion and accretion), 
sedimentation rates, and volumes at various locations within the site, at the project 
boundaries, at Crystal Cove State Beach and at the ASBS. 

• Input assumptions for hydrologic modeling and for sediment yield. 
• Significance of these changes to coastal resources. 
• Sensitivity of results to changes in input parameters. 
• Analysis of error in the models and sensitivity analysis. 
• Pre- and post-development water budget analysis for evaluation of potential changes in 

biological regimes. 

Scope ofWork 

The third party reviewer will undertake the following tasks: 

1. Work with Commission staff and The Irvine Company to develop an achievable schedule 
(Key steps provided in the attached table). 

2. Independent examination of the appropriateness of the modeling to the project site. 

3. 

4. 

Independent examination of hydrologic assumptions, input, modeling results and 
conclusions. Independent examination of assumptions, input, and results of sediment 
yields, grain size analysis, chemical tracer analysis and effects on the sediment budgets 
ofthe stream channel, beach, ASBS and littoral area. 

Site visit, with Commission staff and TIC personnel, to facilitate review of hydrologic 
'!nd hydraulic material. 

5. Independent assessment ofthe major causes of bank channel formation and the variability 
of those causes. 

6. Independent assessment of proposed detention program and sediment management 
program; independent assessment of compliance with agreed-upon standards (to be 
provided separately by Commission staff); recommendations for ways to improve or 
modify the project, either to reach compliance or reach compliance in the least 
environmentally damaging manner. 

7. Coordination with third party water quality reviewer. 

8. Regular verbal communication with Commission staff on project review, as needed. 

9. Detailed presentation of independent analysis and conclusions to staff of the 
Commission. 

10. Preparation of a final written report, outlining detailed third party review. 

II. 

12. 

Presentation of final written report to The Irvine Company, sta s:-f and consultants to The 
Irvine Company and any other interested parties. 

Development of responses to any comments or concerns raised by any parties. 
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13. Attendance at Commission hearing to respond to Commission questions about 
independent review, or to present information developed from independent analysis . 

TABLE 1: SCHEDULE OF KEY REVIEW STEPS 

Date/ or Time Following Key Steps 
Receipt of Specific Material 

Identification of any materials that will be needed from The 
Irvine Company, other than those listed above, that will be 
needed to complete the independent third party review. (The 

4/3/00 third party reviewer will not be limited to only these identified 
materials; however, to the extent practicable, the independent 
reviewer shall try to provide The Irvine Company with a 
complete a listing of needed materials early in the review 
process.) 

3/29/00 Site Visit 
417-28 (hydrology/sediment) Independent examination of the appropriateness of the modeling 
4/25-5/5 (coastal resources) to the project site 

5/11100 Presentation of analysis to staff of the Commission 
5117/00 Presentation of final written report to The Irvine Company 
5/19/00 Presentation of final written report to Coastal Commission staff 

Development of responses to any comments or concerns raised 
6/2/00 by any parties for inclusion in staff report addendum 

Attendance at Commission hearing to respond to Commission 
questions about independent review, or to present information 
developed from independent analysis 

lrvinecoast.SOWhydro/sed.final.revised3.28.00 
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CotLnty of Orange 
Planning & Development Services Department[: .. ~"'r' ,. .. ~. 

·:" . . ' ' .. ~ . 
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THOMAS B. MATHEWS 
DIJlECTOR 

300 N. FLOWER ST. 
SANTA ANA. CALIFORNIA 

· · MAD..ING ADD-. P.O. SOX 
"SANTA ANA. CA 92702-404 

JUL 1 B 2aoo 
July 14, 2000 

Ms. Teresa Henry 
California Coastal Commission 
200 Oceangate, 1oth Floor 
Suite 1000 
Long Beach, CA 90802-4302 

Subject: Appeal of MCDP -7th Amendment {Newport Coast Phases IV-3 and IV-4) 

Dear Ms. Henry: 

It is my understanding that the Coastal Commission will consider the subject appeal 
during its August hearings. This letter is to inform you that the County of Orange has 
reviewed the overall revision to the proposed project. Our conclusion is that these • 
revisions will make the Newport Coast development even better. As such, we have 
taken action to approve related technical revisions to development in adjacent areas. 

Please be advised that the County is prepared to find the revised project in 
conformance with the Newport Coast LCP- Second Amendment at the appropriate 
time. It is our understanding that we must delay affected subsequent permit approvals 
until after the Commission's de novo hearing and final action on this appeal. 

If you have any questions, please do not hesitate to contact me at (714) 834-4643. 

c: Roberta Marshall 
Andi Culbertson 
5th Supervisorial District 
John Buzas 
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"LANNING 

lNGINifiJNC 

HUNSAKER 
& ASSOCIATES 
I&VINl, INC. 

~~F?n~.Jile rm 
l!; ~ 1:0 u ill If, l1J) 

suRvtTtNG M e m o r a n d u m 

NOV 19 1999 

C.l-.UFCRNlA. 
COA~.iiAL COMNllSSlON COVIlNMf.NT l£1.ATt0HS 

IItVlN! To: Irvine Community Development Co. 

550 Newport Center Drive 

Oatr. 

Pro jed: 

November 9,1919 

Newport Coast WarM 

Qu;ality Enhancement 
Program Low flow 

LAS\IICAS 

lMit.SIDC 

SANOIECO 

llc:HAlD HUNSAUl 

~ l. M•CANNON 

J()HN A. MICHL.ft 

Newport Beach, CA 

Pump Stations 

Attn: Roberta Marshall W.O. No.: 

As requested we have summarized the characteristics of the dry weather, row 
flow pump stations being proposed for Muddy Canyon and Los Tancos Canyon. 
Are comments are as follows: 
The pump stations are designed to handle dry weather low flow runoff as 
quanified by John Tettemer & Associates memo dated October 1 S, 1999. The 
pumps will be pfaced in a 8'X6'XS deep precast concrete vault place 
underground. 
Dry weather flows wm be intercepted by a 4' wide concrete v'gutter constructed 
to pick up the water and convey it into the pumping facilities. The vault will 
have 2 celt with the first one allowing some sediment to settle out prior to 
entering the 2..., cell and into the pumps. 
We are proposing 2 sets of 2-7.5 HP pumps placed in series, each unit designed 
for a submersible environment. These pumps and motors are generally utilized 
in sev.rer systems. They are reliable and have a 5 year warranty. Each pump 
station will be able to handle 60 gpm of runoff and lift it approximately 120' In 
elevation through a forced main into a sanitary sewer manhole for treatment at 
the sewage treatment facility. 
Each pump station will require a transformer and a vandalproor control panel to 
provide electricity and to control the pump station. We are proposing ESSCO 
pumps and control panels and have detailed specifications, pump curves and 
quote sheet if you so desire. 
A1 you know, we have forwarded copies of the proposed pump station designs 
to Mr Dave Pryor, Associate State Park Resource Ecologist, California 
Department of Parks and Recreation. 
Please give me a call at 949.458.5473 if you desire additional information. 

DOUCL~ C. SNYDP 8 y: 

Th ....... ",.... 
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!XHIBIT ''B" 

RESOLUTION NO. OCSD oo.o4 

E§TAQliSI;jlf:IG CRY SEASON UBaAN BUt-JOEf POLICY 

A RESOLlJTJON OF THE BOAAD OF DIRECTORS OF ORANGE 
COUNTY' SANITATION DISTRICT ESTABLrSHlNG DRY SEASON 
URBAN RUNOFF Poucy· 

............ 
VVHEREAS, certain tvPes of rlr;· season ~ runorr c:reate pubtrc healtl'l and/or 

environmental problems which are infeasible to economically ct practically control: and. 

'NHEREAS, THE O~e ColA"'fy Sanitation Dimct roistric:f') has available 
limited system ~city in its c:ollecticn. treatment and cfaspcsal facilities Which may 
allaw the District to accept certain dry season urban NnOff discharges without advetMfy 
affecting the Oistricfs primary function of colfecfion. treatment and disposal of sanitary 
sewer c:JJ.schatges; and 

WHEREAS, the District does not have system capacity ava.1able to allow wet 
s~ disdlarges to the Oisftict'a facilities; and 

• 

WHEREAS, Disiric:t has developed a Dry Season Urban Runoff Policy to oddrasl .• 
cenain envfrorvnantal concerns al$0dated wtth dry season runoff; and. 

WHEREAS, District may accept dry season urban runoff. on a permanent DaSia, 
proVfded that th~ diSCharge OCCLI'S In tun and complete oompuance With the term& tif lt\a 
District's Dry Season Urban Rui"'CCff Policy. 

NOW THEREFORE, the Board Qf Dlredors of the Orange County Sanibltian 
Dlstrfd. . 

DOES HEREBY RESOLVE.. DETERMINE AND ORDER: 

Section 1: That the foiiCNVing Oty Season Urban Runoff Policy Is established 
as a District Poic)': . · · 

POUCY FOR ACCEPTANCE OF DRY SEASON URBAH RUNOFF INTO THE 
ORANGE COUNTY SANITA110N DISTRICT SEWERACSE SYSTEM 

The Orange Ccunty Sanitation District roistrilf) may accept surface urban M1olf into 
the sewerage system onty during fle period of April15 tfrough October 3f of each year 
c·c~ry seascn Ll1;)an runoff') and cnly r the following requirementS are met 



•• 

• 

• 
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A. Requirements for Obtaining Pennission to Discharge 

1. The dry season urban runOff d'Jversion to the seWerage ~m shall addrQS& a 
pu.bfiC health or envircrvnental problem aS50Ciated with tha nJnotf dlscharge that 
cannot be othefwls8 economically or praetic:afly controlled; · 

2. The dry ~ urban runoff diVersion seruc:tura ahatl be designed and othor 
necessary provlslons shaJJ be fmpiGmanted to axcfuele storm Moft' dutif'\1 wet 
~lher. The divension stNett.re shall be equipped with a Jodcable Shut...af 
device, satisfactory to the District. and to whtch the District lhafl be provided 
access at aU times; · 

3. The permit appficant shall ccnsider and evaluate the feasibility d other disposal 
alternatives (i.e., disch~ no storm drains, rauaa and radamaUon al1ha 
runoff, ate.) for t\e di$eharge of the dry season urban n.Jnalf. The pennit 
applicant shall submit to the District a report. satisfactQl)' to tho D!strlct de&aibing 
the evafuafic:o of each disposal artematlve. and demonstrating wtr:1 eacn 
aJte.m.alive is not eooncmicaUy a pradlcalfy faasible to dispt:'*!J of the proposed 
dry saason urban runoff rn lieu of SGYr"et disc:har;e; 

4. The petmit appUcanfs proposed diversion system shall prevert debris a any 
other porrutants of concem tom entering the District's sewerage sy5tern. The 
permit applfcant shall SlJbmit design drawings and an operations and 
maintenance plan fer 1he proposed dry season diversion $truclure 'Which shaU be 
suffidant to QSfablish that all District requirements wiG be met 10 ~ent pass 
through of and/~ interferenc:a wfth the Dis1rid's sewerage f:aOJities. The 
divetsion system shall be capable af measuing and recording an a dally basis 
the flow d"lSCharged fa tho sawerage cyatern; 

5. The permit applicant shall submit best management practices and poUution 
prevention strategies designed 10 minimize or aliminata dry SGa$01'1 urban 1\1'10ff. 
Mere stringent practices and strategies may be required depending oo the naue 
of 1he anticipated discharge; . 

Et The permit applicant lhaU submit to the OJstrict a proposed method to gt..l2!ltal"'t 
the existence of an enforceable mech.anism CD ensure that the DCstric:t receives 
payment for au rnonie$ due pursuant to this poney for as long as fha· permit 
exists. No permit application shall be c::ompfete without IUCil an enforceable 
meel\anism. satisfac:toty to the District in ita aole d'seretion. This mechanism 
shaJI be desi9oed to limit any administrative btsden on 1he Oistric::l; 

7. The General Manager. ar his designee. may Impose additional raquiramen&s 8$. 

may be appropriate to reduc.-e the burden on the District's eolteetion, trea.tment 
and dispoA( facifities; 

8. Coiedion, treatment and aasposal af sanitary sewer disc:hatge:s retnain the 

2 
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Disbicrs JXimary fUnc::tion. No addltfonal dry season UJtan runoff penl,its shaJr be 
lcsued It the ~ Manager. ·or Ns Clesl;nee. determineS that such i~ • 
may, alon& ex- in conjunction with other ~*mils. adversely atrect the Dia1rlc:t'a 
prirnart functian; 

9. Permit appOcanLs shaH pay a permit fea in en amount established by the Disfric:l 
prior to the i$suance of any permit 

10. Prior to commence!'TMnt. d diac:l\arga d the tty .season urban n.moff to the 
sawerage system. in accordance with U... policies and procedure• set by the 
District, the permit applicant must apply for and receive a Wutewater Discharge 
Pennit from the Dtstricl ihe Distric:t may require that the··permit· appGcant· enter 
into an agrnement setting forth the term• under which the dly se.ason discharge 
is authorized In addition to or in Ueu cf Issuance or the Wastewater Discharge 
Pennit;encl 

11. lhe permit applicar¥ shaJI i'tdemnify anct hold the District himfess from all 
lfabDHy associated with the dry season urban runoff to which the permit and/or 
agreement appry* The terms of the Jndemnif"acatlon shall be in a form satisfadDry 
to Distrfcfs General Counsel; 

8. Requi.rements After Grantirtg Petrnls;ton to Discharge 

1. The quality and quantity d the disdlatge shall meet the ccndition.s, provisiorw. t:1 
limitations contained in the Oisbicfs Wastewater Di$C/Iaf11• Regulation$. 
(Ordinance No. OCSD-01t: 

2. Tho permitfee shall conduct self-monitoring for the JX)Ilutants d concern aa cited 
by the District b ensa.n compliance with h terms. COI"'ditions an:llirnil& set fofth 
in the Wsc:harga permit andlcr agreement and the District'$ Ordinances. unr •• 
otherv.ise dirvcted, the permittee shaD concluct self-monitoring of the ciScharge 
on a quarterly basis. The result of all seJf-moniloring lhall be submltled to the 
District. upon request. but in no evenllaler than fotty-fivA (45) days followinG the 
c::cmplelion of sample analysis. The permittee shal manlfar th& fiCA¥ end albmit 
reports doa.menting ihe flow discharged as direc:tad by 1he Distric::t; 

3. In fhe event that the quality or quantity d the dry season LWban n.noff diad1ar;e 
to the sewerage system does not meet the conditions, provf.slona, at limitations 
&et fOtth in the discharge parmitltqeement or Ordinance No. oesD-01. the 
permittee shall take immediate action to corTect 1he pro~em(a) to ensLV'8 tf'at full 
compliance is mel The District mil'/ take enforcement action for any violation d 
the tem.s at 1he permit andfor 1he Dis1lkt's Onftnanc::es. inducing tarminatlon af 
the discharge, in accordance with the previsions of Ordinance No. OCSD-01: 
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4 . rn eecordanola with Ordfnanc::e Nos.. OCSD-01, OCSD-10. and OCSD-11. =and 
arrt other etJIT9nt ~ Ml.l'a District Ord"lna1eaa cr policies, the petmithae &hall pay 
all the ~pplJcable fees and charges induding but nQt Um(ted to permit fees, ~ 
use charges, capital fadUties cl'\alyeS, and noncompliance fees. Faill.I'Q to pay 
arry fees in a timely manner sha!! be cauee for termination of thG permit and 
aa.scharge; 

5.. The pennrttea shall provide District's employees wfU1 acc:ess r.o lha diwrsion 
JocaUon and aU areas from which and through \\tlk::h nJnoff criginate.a andlcr 
flows, during all reasonable hourt, whfc:h shall ine'luda any time When a discharge 
to the 5QWeC" &)1)tem may be oa:urring, for pUrposes o11nspedion, monitoring. 
and verifying ccmpriance with 1he discharge permiVsgreement or the orstr~cts 
Ordinances; 

6. The permittee shall have c.Omplete responslblllty for !he c:ons:t.ructlon, operaticn 
and mairrtenanc:e of the diversion facility or any other associated facllifJe.s, for 
ensuring compliance with the tenns and condrUcns cf the diSCharge 
permfVagreemant and the Districfs Ordinane.as, atld for pAy;'ng all the applicable 
charges and fees for the ontire duration cf tha discharge to f\e Districts 
sewerage system; 

7. All Distrid administratlYe costs related 10 the implementation of this policy shalf 
be borne by the pennlltee; 

8. If the Distrid determines Lhat the dry season runoff. alone or in c:onjunc:tfon with 
other cisehsrges,. Is adversely atfeding or threatening ta adv&ni81y aB'ect the 
District's collecticn, traa1ment and/or disposal faciUdas, the Dis:trld shalf so notify 
the penniftee who shall immediatery cease all such diSCharge to tho s.awerage 
system. The DLstrid may. in its sole disaetlon, aUow the continued dlld'\Qrge 
provided lhat the permittee installs, operates and mainfains adcfrtlonaf facilities as 
the District determinN are appropriate io al$Ure that 1he dry season I'"Ul10if does 
not. arooe or in c:orlunction with olher discharges. adversely atrec:t or UYeaten to 
adversely affect ihe District's collec:fion treatment and/or disposal facilfties; and 

9. Except as Q)Cpretaly authcrizGd by thls policy or a District Onfrnanca. no U'ban 
runoff shaiJ be dlst"J'\argad dir.d.Jy or indil'8dly Into the DiWicf8 facirrt.ies. 

PASSED AND ADOPTED at a regular meeting hafd Apit 26, 2000. 

714 SJS 7?97 
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California Regional Water Quality Control Board 
Santa Ana Region 

Winston H. Hlekor 
Se.crttary for 

£11vironmt11ltd 
Protectioll 

July 14,2000 

Internet Address: h~://~J~.ww .swrcb.ca.govii"Wqd)l 
3737 Main Street, Suite SO,, Ri"mide, California 92.S01-33.t8 

Phone (909) 782-.tllO ·FAX (909) 781-620 

•• 
Gray Davis • Cc. 

JUL 1 8 2000 
c ..... 

Ms. Roberta Marshall 
Irvine Community Development Company 
SSO Newport Center Drive, 7th Floor 
Newport Beach, CA 92660 

REVISION OF 1HE PROPOSED CRYSTAL COVE/NEWPORT COAST PHASES IV-3 & IV-4 
PROJECT; REVIEW OF SEPTEMBER 30, 1999 WAIVER OF WASTE DISCHARGE 
REQUIREMENTS 

Dear Ms. Marshall: 

On June 15, 2000, we received a transmittal dated June 8, 2000 for the above-referenced project. Your 
letter indicates that the proposed Crystal Cove Phase IV -3 & IV -4 project has been revised. You are 
seeking our agency's confirmation that the waiver of waste discharge requirements issued on September 
30, 1999 still covers the revisions to the proposed project. • 

As further explained, because project impacts to wetlands have been reduced, we \\>iU not reconsider the 
waiver of waste discharge requirements for those impacts. _With respect to potential receiving water 
quality impacts, the project will be covered by the statewide general construction permit for stonnwater 
and the county areawide storm water pennit. If our evaluation of monitoring data or additional 
information demonstrates the need, we may issue individual waste discharge requirements for the 
proposed project. 

PROJECT DESCRIYl'ION 
The Irvine Community Development Company (ICDC) is proposing to develop 681 acres of 
a 980·acre parcel that is bounded by Crystal Cove State Park to the southeast; Pacific Coast 
Highway on the southwest; Los Trancos Canyon, Pelican Hill Golf Course, future residential 
development and a parking Jot for the State Park to the northwest; and the San Joaquin Hilts 
Transportation Corridor to the northeast. The proposed proj«t area includes the entire 
Muddy Canyon watershed between Signal Peak and Lower Wishbone, all of the drainages· 
associated with Upper Wishbone, several small tnbutaries aloog the southeastern slope of 
Los Trancos Canyon, and the extreme upper end ofMoro Canyon. 

The proposed project is comprised of Phases IV-3 and IV-4 that have been divided into 
seven Planning Areas: 4A, 4B, S, 6, 12C, l2E and 120. The proposed development will 
consist of single family residential units (635 dwelling units are proposed), a private 
recreational facility, associated roadways, open space and trails, and drainage channel 
modifications. ' 

CtJlifornill Environmentlll Protectio11 Agency 
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Ms. Roberu Marshall 
Irvine Community Development Company 
July 14, 2000 

include installation of water quality drainage swales in the residential area and community 
areas, creation of riparian enhancement areas immediately below major storm drain inlets, 
and the inclusion of the water quality conditions and responsibilities in the Crystal Cove 
Community Association's CC&R's. 

Pagel 

Given that the project impacts to wetlands have been reduced from 2.72 acres to 2.59 acres and 
mitigation for these impacts is unchanged from the original proposed project (and is essentially 
enhanced), we fmd that the criteria for waiver of waste discharge requirement for impacts to wetlands 
and riparian habitats specified in Resolution No. 96-9 continue to be satisfied. 

To reiterate, as an absolute minimum, potential water quality impacts 'Will be covered by the state'Wide 
general construction stormwater permit and the county areawide stormwater permit. We will continue to 
evaluate the appropriateness of issuing an individual waste discharge requirements for the proposed 
project. 

Should there be any questions, please contact me at (909)782-3284, or Joanne Schneider or Hope Smythe 
of my staff at (909)782-3287 or (909) 7824493, respectively. 

Sincerely, 

1 

ce.d~ 
tt· RARDJ. TIIIBEAULT 

Executive Officer 

cc: 
The Irvine Company- Sat Tamaribuchi 
U.S. Environmental Protection Agency, Wetlands and Sediment Management Section-

Nancy Woo (WI'R-10) 
U.S. Army Corps of Engineers, Los Angeles District- Jae Chung 
U.S. Fish and Wildlife Service- Will Miller 
State Water Resources Control Board, DWQ-Nonpoint Source Certification and Loans Unit-

Timothy Stevens 
California Department ofFish and Game. Long Beach- Terri Dickerson 
California Coastal Commission- Teresa Henry 
Orange County Public Facilities and Resources Department- Chris Crompton 
Orange County Public Facilities and Resources Department- Herb Nakasone 
Orange County CoastKeeper- Garry Brown 
Altiance to Rescue Crystal Cove - Laura Davick 
LSA Associates, Inc. - Art Homrighausen 

FILE:HAS;MEMLETS;CRYSTALCOVE3.DOC 

CaliforniA Environmental Protection Agency 



Oct. 20, 1999 • 

riD ~~~ij~~'l\1 Honorable Gray Davis 
Governor of California 
State Capitol 
Sacrarnento,<:a.95814 

Dear Gov. Davis: 

lffi JAN 1 8 2000 ill) 
CALIFORNIA 

COASTAL COMMISS\ON 

As we speak, the pipe line in the picture is being laid.to carry run-of£ water into a 
State protected waterway located in a State Park. It will drain into a sensitive 
protected marine habitat in a State designated Marine Preserve. 

How is it possible that all the agencies set up to protect the environment have been 
persuaded to disregard or circumvent environmental law and issue permits to 
allow this? You might want to conduct an investigation of your governmental 
agencies and find out who is at fault and why. You might also want to have the 
State's Attorney step in and stop this rape. 

The following may be helpful: 

l. The Coastal Commission, the EPA, the Santa Ana Water Quality Board 
all were asking for more hearings until a state water board attorney named • 
Craig Wilson issued the following "legal" opinion: "The Ocean Plan .... 
does not apply to Inland discharges of waste, and this project is inland of 
the ocean". With that, the permits started to come. 

Please be aware that this pipeline empties into the protected waterway in the State 
Park 150 yards from the surf. That's what the attorney is calling 11inland". 

2. The coastal Commission has issued an EMERGENCY PERMIT to 
allow the developer to lay pipe over 65 feet of Coastal Commission 
controlled land. 

Please be aware that there is no emergency of weather, or of development. The 
grading isn't even finished for the project, but they've rallied an army of earth 
moving equipment to complete this project in stunning record time. The only 
emergency is the outrage of people in the area and pending strategies to stop the 
outrage. What caused the coastal commission to allow such a travesty? 

This is an Irvine Company development between Newport Beach and Laguna 
Beach. The pipeline is the latest in a string of environmental outrages. 

• 
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2. 

How are they getting permits the law is set up to disallow? Does it have anything to 
do with the fact that Pete Wilson is on their board? I'd also like to know what 
relationship exists between Pete Wilson and Craig Wilson, the attorney who issued 
the "legal" opinion. 

Governor, our precious environment is under attack. A pristine cove where 
dolphins come to birth is about to be decimated by the corporate arrogance of a 
developer. Not in some backward third world country, but right here in California. 
That seems like an emergency to me. 

Cordially, 

~~ 
Ellen Brennan 
1659 Ocean Front \Valk #102 
Santa Monica, Ca. 90401 
Ph. 310-393-1900 
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ORANGE COUNTY 

Sensitive 
Zone Can 
Get Runoff 
• A state water board issues a controversial 
decision on the 800-home Irvine Co. 
project above protected Crystal Cove. 

By JANET WilSON 
TIMES STAFF WlliTEI. 

Overruling the recommendation of its regional staff, a 
state water board bas determined it. is legal for the 
Irvine Co. to drain runoff from a new development. into 
creeks that now across pristine Crystal Cove State Park 
beaches, reigniting criticism or the controversial proj
ect. 

The decision comes a week before the California 
Coastal Commission is scheduled to decide whether the 
800-bome development needs further regulatory re
view, a step that could delay construction. 

The state Water Resources Control Board backed the 
Irvine's Co. request despite a recommendation by the 
Santa Ana Regional Water Quality Control Board that 
the Pacific Ocean off Crystal Cove is biologically 
significant and protected under the 1997 California 
Ocean Plan. 

A. hJgh·ranking attorney for the state water board 
determined that the ocean plan was irrelevant beeauae 
runoff from the new homes would drain into two creeks 
that spill across the beach, not direcUy into the sea. 

.. The Ocean Plan • • . does not apply to Inland · 
discharges of waste, and this project is inland of the 
ocean," said Craig Wilson, assistant chief counsel for 
the state board. "U they were putting the entire amotmt 
of their discharge into a pipe and transporting it directly 
into the ocean, then one could argue the Ocean Plan 
would apply. That's not the issue here." 

Based on the legal opinion. the regional water board 
reversed its recommendation and issued the waiver 
requested by the Irvine Co. . 

EnviroM'entalists are crying foul over the decision, 
· saying high-powered attorneys for the developer helped 
the state fmd a loophole to quash the agency's questions 
about bow the project will affect water quality. 

A.c:ross Southern Cali!omia, concerns are growing 
about urban runoff from lawn fertil\Zers. pet waste, 
battery oil and other pollutants into storm drains, whJch 
causes major coastal pollution. On th~ Crystal Cove 
project. the U.S. Environmental Protection Agency and 
the Fish and Wildlife Service have nised questions 
about the effects runoff from ~.mes into the creeltl will 

• RUNOFF: Some Left Angry 
Continued from 81 
have on species downstream. 

Grading for the upscale develop
ment is underway on the hJllsides 
above the state park, between Co
rona del Mar and Laguna Beach. 

"We're just incredibly shocked 
that the state board would, under 
political pressure, come out and say 
it's OK to pollute if you empty into 
a creek (ll'St, but it's illegal if you 
run it into a pipe through the 
ocean." said Garry Brown, head of 
Orange County Coastkeeper, an 
afrl.liate or a national environmental 
group that monitors key bodies of 
water. 

Wilson, the state board's assist
ant chief counsel, said he knows the 
Ocean Plan law far better than any 
private attorney, and that hJs deci
sion was based "not on a loophole." 

Irvine Co. spokesman Paul Kran· 
hold declined to comment on the 
water board waiver but dismissed 
any allegation or political preume 
as "preposterous." 

Board officials said they spoke 
with Irvine Co. representatives but 
did not feel they were inappropri
ately pressured. '!bey said it was 
the rarst time they could recall 
making a decision on a develop
ment that will affed. a apeciaDy 
protected ocean area. 

There are 34 Iiles aloDg the 
CaliromJa coastJine coDSidered ., 
biologically significant that they 
deserve extra protection. Crystal 
Cove is one. The state parJt includes 
one or the largest remaining pieces 
or natural coastal terrain in 
Southern California. n contains 
large natural reefs, and dolphins 
have been observed birtbing in 
cove waters off the beach. accord
ing to local marine biologists. 

In the past. Irvine Co. officials 
have said that while there will 
undoubtedly be some runoff, tbe 
project Is a sophJsticated, en'riron
mentany sound one with extensive 
measures for protecting wildlife and 
water. For instance, a df>+ention 
basin midway up Muddy Creek will 
bold back large volumes of water 
during rainy season, aDowing for 
slower, safer release into the Pacific. 

Irvine Co. officials also say using 
the creeks for drainage rather than 
pipes will aDow much of the nmoff 
to seep into the earth rather than : 
hit the beach. : 

Officials of the regional water 1 
t.Mm. whnlllf' n>oNlmmP.ndation to · 

deny the Irvine Co.'s request was 
overruled by the state board, said 
they have no problem with the 
decision.. In an effort to address 
their concerns about the quality of 
the ocean water, staffers said they 
have asked the Irvine Co. to set up i 
a monitoring program. · 

But they acknowledged that if 
problems with water quality arel 
found after the homes are con
structed and sold, it could be up to 
local water officials to take care of 
it, not the developer. That means 
taxpayers could be left with any 
cleanup biJl.s. 

"That is true,.. said Joanne 
Schneider, environmental control 
manager for the Santa Ana area 
board. 

CAUFORNIA 
COASTAL COWAISSIO~ 

'The Ocean Plan • • • t 
not apply to Inland 

discharges of waste, 1 

thfs project Is Inland ot 
ocean.' 

CRAIG WILSON 
Stare wartr board aaomey 
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Sensitive Habitat Area ("ESHA"), Runoff, Erosion, and Sediment Policies; 

3) There will be direct discharges from the appeal area into the ASBS; 

4) Significant sediment impacts will occur from construction activities, which 
have not been considered and are not in conformity with the LCP; and 

5) A less environmentally damaging alternative would be to increase the size of 
the basins, which would mitigate both construction and post-development 
impacts. 

II. FACTUAL BACKGROUND. 

A. The Crystal Cove Development. 

• 

Beginning in 1988, TIC undertook a massive development (the "Newport 
Coast Development'') of property adjacent to and draining into Crystal Cove. 
The Newport Coast Development proposes to turn approximately 10,000 acres of 
untouched land into two golf courses, thousands of very large residences, 
thousands of Marriott Destination resort accommodations, a private recreation 
center, and 2.66 million square feet of commercial development in 12 phases. It 
contains several canyons, including Buck Gully, Los Trancos, Muddy, Moro and 
Emerald Canyons. The "Crystal Cove Project" constitutes Phases IV-3 and IV-4 
(which includes seven Planning Areas: 4A, 4B, 5, 6, 12C, 12E, and 12G) of this 
massive Newport Coast Development. The Crystal Cove Project would develop 
approximately 1,000 acres with a proposed 635 single-family residential units, a 
private recreational facility, associated roadways, and drainage channel t 
modifications. <' 

The Crystal Cove Development includes mass grading, backbone 
infrastructure for future development and approval of Vesting Tentative Tract 
Map 15546 in Planning Areas 4A, 4B, 5,6, 12C, 12E, and 12G. Within the 
Development, there exists approximately 7.05 acres of Federal jurisdictional 
waters and wetlands. The Development proposes to fill2.49 acres of these 
jurisdictional waters and .23 acres of wetland habitat. The Development 
proposes 22 million cubic yards of cut, 24.7 million cubic yards of fin, 13.1 
million cubic yards of grading for remedial earthwork, and the fill of 36,000 feet 
(approximately six miles) of Army Corps of Engineers designated intermittent 
and ephemeral drainage for Muddy and Los Trancos Creeks and their tributaries. 

B. Watersheds Affected by the Project. 

The Project includes and would adversely alter the entire Muddy Canyon 
watershed between Signal Peak and Lower Wishbone; all of the drainages 
associated with Upper Wishbone; several small tributaries along the southeastern 
slope of Los Trancos Canyon; and the extreme upper end of Moro Canyon. 
According to the U.S. Environmental Protecti.onAgency ("EPA"), the Project 
would "completely eliminate all of the functions provided by [the] 6 miles of 
streams including functions such as surface water storage, energy dissipation, 

e..~ .... ~.;o •.j 
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nutrient cycling, retention of particulates, maintenance of characteristic plan and 
animal com:l\iiunity, ground water recharge and habitat interspersion and 
connectivity." (See September 24,1999, letter from EPA, attached hereto as 
Exhibit 1.) EPA also noted: 

(I d.) 

[The Crystal Cove] watershed is one of the last relatively unaltered 
drainages within Southern California. The various hydrogeological, and 
plant and habitat functions performed by these tributaries are essential to 
maintaining the integrity of downstream and coastal watersheds region. 
Loss of these first order tributaries creates downstream impacts including 
increases in peak flow, increased sediment runoff, decreased nutrient 
uptake and degradation of habitat. 

C. Crystal Cove. 

All of the Project's urban and storm water runoff would drain into Los 
Trancos Creek, Muddy Creek, and culverts, all of which empty into Crystal Cove. 
This is in addition to the urban and stormwater runoff from the entire Newport 
Coast Development, which also is proposed to drain into Crystal Cove. 

Crystal Cove has long been recognized as a precious part of California's 
aquatic resources. In fact, Crystal Cove is such a precious aquatic resource that 
in 1974, in reQ:>gnition of its ecological value, the State Board designated the area 
of the Padfi~{)cean within which Crystal Cove lies as an ASBS. "Areas of 
Special Biological Significance are those areas designated by the State Board as 
requiring protection of species of biological communities to the extent that 
alteration of water quality is undesirable." (in the Matter of the Petition of Marina 
County Water District, Order No. WQ 82-2, March 3, 1982.) An ASBS designation 
prohibits discharges of waste to the ASBS because " ... certain biological 
communities because of their value or fragility deserve very special protection 
consisting of preservation and maintenance of natural water quality 
conditions ... " Moreover, Crystal Cove is the largest ASBS in the entire State of 
California. 

Crystal Cove is also designated for special ecological protection as part of 
the Irvine Coast Marine Life Refuge by the California Department of Fish & 
Game. F&G §1580; F&G §10912. As one of 13 marine life refuges along the coast 
of California, this designation is further evidence of Crystal Cove's significance 
as an aquatic resource. 

In addition, Crystal Cove is one of only two sites along the Orange County coast 
that Pacific Coast Bottlenose Dolphins (Tursiops truncatus) frequent when. they 
are preparing to give birth to offspring. (See January 2, 1996 and May 27,1999 
letters from Dennis L. Kelly, Professor of Marine Science, Orange Coast College 
and Director of the Coastal Dolphin Survey Project, to Kenneth Mitchell and 
Mary Nichols, respectively, true and correct copies of which are attached hereto 
as Exhibit 2.) In fact, a new dolphin behavior- the ''birthing cycle" -has been 
observed at Crystal Cove, numerous times, and almost nowhere else on earth. (ld.) 
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As acknowledged by the State of California Department of Parks and Recreation: 
"[the dolphins] use of this "safe" haven [Crystal Cove] to birth their young • 
genuinely qualifies the location as significant to the local population." (See 
February 13, 1996letter from Jack Roggenbuck, District Superintendent 
Department of Parks and Recreation, Orange Coast District, to Dennis L. Kelly, 
Professor of marine Biology, a true and correct copy of which is attached hereto 
as Exhibit 3.) That this unique birthing cycle has been observed at Crystal Cove 
provides further evidence of Crystal Cove's significance as an aquatic resource. 

III. PRIOR AND CURRENT MONITORING OF WATER QUALITY 
IMPACTS PERFORMED BY TIC CONSULTANTS IS INADEQUATE. 

LCP Policy No. E provides that "[a] water quality monitoring program 
shall be submitted to the Regional Water Quality Control Board prior to initial 
implementing approvals for the golf course, for the purpose of monitoring runoff 
entering the ocean as well as the riparian corridors." The monitoring program 
that has been performed and is currently being performed is inadequate fa: 
several reasons. These reasons are partially set forth in two letters from our 
consultant, Richard Rollins, of the Watershed Advisory Group, copies of which 
are attached hereto as Exhibit 4. We refer you to these attached letters and, in 
the interest of brevity, will not repeat those comments here. However, a few 
additional comments are noteworthy. 

First, each and every monitoring program pertaining to the Development 
has been performed by a TIC consultant, rather than a neutral or objective • 
consultant. Second, none of these monitoring programs, nor their results, have 
ever been peer reviewed. Third, each study has been narrowly scoped to focus 
on certain specific issues. This has resulted in the absence of study of certain 
other important issues (e.g., impacts from construction activities, discussed 
below). This has also prevented the reviewer from having a complete picture of 
the overall impacts from all disciplines, e.g., biology, hydrology, geology, etc., 
from the entire Development. Accordingly, CoastKeeper believes the CCC 
should require its own monitoring program, with an objective consultant, as it 
did with the Treasure Island project. 

IV. THE VOLUME OF RUNOFF FROM THE SITE RENDERS THE . 
CRYSTAL COVE DEVELOPMENT NOT IN CONFORMITY WITH 
THE LCP'S ESHA, EROSION, AND SEDIMENTATION POLICES. 

As set forth in the comments from Michael Drennan of Montgomery Watson, a 
copy of which is attached hereto as Exhibit 5, it is becoming widely recognized 
that the greater the increase in impervious cover from a development, the greater 
the amount of impacts to the hydrology, habitat structure, water quality, and 
biodiversity of aquatic systems. (See The Importance of Imperviousness, from 
Watershed Protection techniques Vol. 1, Mo.3- Fall1994, by Tom Schueler, 
Center for Watershed Protection, p. 1}. "The many independent lines of research 
... converge toward a common conclusion- that it is extremely difficult to 
maintain predevelopment stream quality when watershed development exceeds 
10 to 15% impervious cover." {I d. at p. 4.) : ~~l,. 
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TIC's own consultants report that annual average storm water runoff 
volume in this watershed is expected to increase by 60 percent due to increases in 
paved areas (Exponent 2000), and that the Development will double the runoff 
into Muddy Canyon and increase the duration of the storm water flows due to 
detention of storm water (LSA Associates, Analysis of Coastal Drainages and 
Wetlands- Comparative History and Likely Future Habitat Conditions in Muddy 
Canyon, prepared for Irvine Community Development Company, April 20, 2000). 
This far exceeds the 10-15% threshold for impacts to the streams such as Los 
Trances Creek, Muddy Creek, and their tributaries. This doubling of the volume 
of runoff into Muddy Canyon renders the Crystal Cove Development not in 
conformity with the following LCP policies. 

A. Category "A" and "B" Environmentally Sensitive Habitat Area 
Policies. 

LCP Policy No. D, Category "A" and "B" Environmentally Sensitive 
Habitat Area Policy, No. 1, mandate that "the natural drainage courses and natural 
springs will be preserved in their existing state." Neither this language nor any other 
language in Policy No. 0 limits this mandate to "physical" changes to the natural 
drainage courses and natural springs. Moreover, the CCC approved the LUP 
subject to the condition requiring that "environmentally sensitive areas policies 
to ensure that the ... rate of run-off in streams and gullies associated with 
development does not cause excessive siltation and impacts on the off-shore 
environment." (CCC December 20, 1999, Staff Report, p. 10.) 

As set forth above and in the attached comments by Michael Drennan, 
increasing the runoff in the watershed by 60%, doubling of the volume of runoff 
in .Muddy Canyon, and sustaining the peak flows for a significantly longer 
period of time than natural peak rates will dearly preclude the Development 
from preserving the natural drainage courses in their natural state. Indeed, TIC's 
own consultants admit that Los Trances and Muddy Creeks will change from 
ephemeral to perennial streams. (See e.g., LSA Associates, Analysis of Coastal 
Drainages and Wetlands - Comparative History and Likely Future Habitat Conditions in 
Muddy Canyon, prepared for Irvine Community Development Company, April 
20, 2000; Haglund, Thomas R., Considerations Regarding Riparian Habitat 
Expansion, prepared for Irvine Community Development Company by San 
Marino Environmental Associates, April2000.) As explained more fully below 
under the Erosion and Sediment sections, the increase in runoff will also "cause 
excessive siltation and impacts to the off-shore environment." It is thus clear that 
the Development does not conform to this LCP policy. 

B. Category "C" " Environmentally Sensitive Habitat Area Policies. 

The Crystal Cove ASBS is considered a Category "C" ESHA. LCP Policy 
No. E, Category "C" Environmentally Sensitive Habitat Area Policies provide 
that the protection of water quality in such marine resource areas is "provided by 
the LCP Runoff Policies and will be reviewed by the Regional Water Quality 
Control Board in conjunction with ... coastal developmenl permits." Here, the 
Santa Ana Regional Board has refused to review the revised Development. (See 
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July 14, 2000, letter from the Regional Board to Roberta Marshalt attached hereto • 
as Exhibit 6.) The CCC should therefore ensure that the LCP Runoff Polides are 
applied in a manner that is protective of the Crystal Cove ASBS. By doubling the 
volume of runoff into Muddy Canyon and increasing the duration of such runoff, 
the water quality of the Crystal Cove ASBS will be severely impaired. 

The intent of the LCP regarding erosion policies is clear: "Marine water 
quality will be protected by ... means of erosion control techniques to slow 
runoff so that habitat areas are protected from flows significantly in excess of 
natural rates of flow." LCP, p. I-2.7. LCP Policy I, Erosion Policies, No. 1 state 
that post-development erosion rates shall approximate the natural or existing 
rates before development. Here, not only has TIC failed to propose erosion 
control techniques to slow runoff, but runoff as a result of the Development will 
double in Muddy Canyon and increase the runoff in the entire watershed by 
60%, significantly impairing marine water quality. Clearly, this contravenes the 
intent of the LCP Erosion Policies. 

The Erosion Policies are not limited to policies on post-development, 
however. Rather, the erosion policies clearly also encompass grading or 
construction activities. Most notably, Grading Policy No. L-2 states that 
"Grading allowed between October 15 and April15 shall be subject to the 
Erosion, Sediment, Runoff, and Grading Policies herein and the provisions of the 
County of Orange Grading Code." A similar policy statement is found in Policy 
No. I-4, which states that "For grading and construction commencing in the period • 
from October 15 to April15, erosion control measures will be implemented in 
conj~nction with the project in a manner consistent with the County of Orange 
Grading Code. Additionally, Policy No. 1-3, states that "Erosion control devices 
shall be installed in coordination with clearing, grubbin&t and grading of 
upstream construction; the Grading Plan shall describe the location and timing for 
the installation of such devices .... " Thus, the erosion policies clearly cover 
construction activities, as well post-development impacts. 

C. Sediment Policies. 

LCP Policy J, Sediment Policies, No. 4 states that "sediment movement in 
the natural channels shall not be significantly changed in order to maintain stable 
channel sections .... " As set forth above and in the attached comments by 
Michael Drennan, increasing the runoff in the watershed by 60%, doubling the 
volume of runoff in Muddy Canyon, and sustaining the peak flows for a 
significantly longer period of time than natural conditions will "significantly 
change" sediment movement in the natural channels. This in tum could prevent 
maintenance of stable channel sections. Moreover, as explained below, and more 
fully in the attached Richard Rollins comments, high levels of sediment 
concentrations from the construction site have already impacted the receivi;ng 
waters, and can be expected to do so from the appeal area. 
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D. Runoff Policies. 

LCP Policy K, Runoff Policies, No. 1 states that "Peak flood rates of storm · 
water flows in the major streams shall not exceed the peak rates of storm water 
runoff from the area in its natural or undeveloped state .... " We refer you to the 
attached comment from Michael Drennan as to how the Crystal Cove 
Development is not in conformity with this requirement. 

E. Grading Policies. 

As mentioned above, LCP Policy L, Grading Policies, No.2 states that 
"Grading allowed between October 15 and April15 shall be subject to the 
Erosion, Sediment, Runoff, and Grading Policies herein and the provisions of the 
County of Orange Grading Code." Thus, the LCP's Erosion, Sediment and 
Runoff Policies specifically apply to construction activities, as well post
development activities. Policy No. L-4-a states that "Runoff from the stockpiled 
area shall be controlled to prevent erosion." Policy No. L-4-c states that "Except 
for necessary drainage improvements and/or erosion control modifications, no 
materials shall be placed within the 100 year flood-plain of coastal waters and/or 
streams." 

CoastKeeper refers the CCC to the discussion below regarding 
Coa.stKeeper's deep concern pertaining to impacts from the construction phase of 
the Development and the CoastKeeper' s request for the CCC to take action 
pursuant to LCP policies, such as these Grading Policies, and the 1992 NPDES 
Generi;ll Permit for Storm water Discharges Associated with Construction 
Activities, to ensure these impacts are properly mitigated. 

V. THERE WILL BE DIRECT DISCHARGES FROM THE APPEAL AREA 
INTO THE ASBS. 

The Development contemplates discharges from the Crystal Cove 
Development directly into the Crystal Cove ASBS. This is supported by the 
Executive Summary of the Newport Coast Planned Community Revised Runoff 
Management Plan Hydrological Analysis, prepared by Tettemer and Associates in 
April of 2000. As that report states, in pertinent part: 

A total of 10 culverts (installed during the construction ofPCH) exist 
under PCH. In the post-development scenario, the only PCH culverts which will 
discharge project storm flows will be the Los Trances Canyon 9'x10' arch, the 3D
inch RCP below Drainage Area A, the 3'x4' RCB below Drainage Area Br, the 24" 
RCP below Drainage Area C, and the Muddy Canyon 6' x 8' arch. Refer to Figure 
2. Of these five culverts, only two, the 3'x4' RCB below Drainage Area Brand the 
24" RCP below Drainage Area C, are outside of the CC appeal area and are not 
proposed for alteration. These two culverts discharge to the ocean without 
passing through a tributary creek. However, as previously stated, these two 
culverts are associated with construction areas outside of the scope of the CC 
appeal. 
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According to this report, three culverts will continue to discharge directly 
to the Pacific after development in addition to Muddy and Los Trancos Creeks . 
Pre and post development flows are provided in Figure 2: "Proposed Runoff 
Management Plan Watershed Map,'' April 2000. The 100-year peak flow r~tes are 
indicated in the Table below with Muddy and Los Trancos Creek flows included 
for comparison. Based on the post development flows, the direct discharges 
represent almost 12 per cent of the total drainage. 

Culvert Description Existing Flow Developed Flow 
30" RCP below Drainage 92cfs 91 cfs 
Area A 
3'x4' RCB below Drainage 279 cfs 215 cfs 
Area Br 
24" RCP below Drainage 25 cfs 21 cfs 
AreaC 
Los Trancos Arch Culvert 1637 cfs 1563 cfs 
Muddy Creek Arch 960 cfs 952 cfs 
Culvert 

It also bears repeating that the Regional Board has refused to examine the 
revised Crystal Cove Development. (See July 14, 2000,1etter from the Regional ' 
Board to Roberta Marshall, attached hereto as Exhibit 6.) Thus, the Regional 
Board has failed to independently examine whether the Development will 
discharge directly into the Crystal Cove ASBS. 

VI. SIGNIFICANT SEDIMENTATION IMPACTS WILL OCCUR FROM 
CONSTRUCTION ACTIVITIES, WHICH HAVE NOT BEEN 
CONSIDERED AND ARE NOT IN COMFORMITY WITH THE LCP. 

Construction is considered the most damaging phase of the development 
cycle for streams and other aquatic resources. (See Muddy Water In- Muddy 
Water Out?, A Critique of Erosion and Sediment Control Plans, by Whitney Brown 
and Deborah Caraco, a true and correct copy of which is attached hereto as 
Exhibit 7.) Notwithstanding this fact, the documents submitted by TIC to the 
CCC fail to consider impacts from the Development's construction activities. 
CoastKeeper contends that the Development's construction activities will likely 
violate the LCP's ESHA, Erosion and Sedimentation Policies. This is based on 
CoastKeeper's contention that TIC has and is violating the 1992 NPDES General 
Permit for Storm water Discharges Associated with Construction Activities 
("Construction Permit") relating to Phases IV-1 and IV-2 of the Newport Coast 
Development. (See January 4, 2000, letter from Garry Brown to Irvine and other 
entities, a true and correct copy of which is attached hereto as Exhibit 8.) 

• 

• 

The Construction Permit includes requirements that the discharger 
maintain pollution control measures meeting Best Available Technology 
standards, as well as flat prohibitions on discharges which cause or threaten to 
cause pollution, or which cause or contribute to violations of water quality 
standards, including the prohibition against disc~ges of waste to an ASBS ~ ~ 



• 
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contained in the Ocean Plan. TIC contends it is using Best Available Technology 
for Phases IV~2 and IV-3. Even TIC's Best Available Technology must be failing, 
however; for CoastKeeper has evidence, including photographs and videqtapes 
taken during site inspections, indicating TIC has failed to comply with the 
requirements of the Construction Permit, and is discharging storm water 
containing heavy concentrations of silt and other pollutants, as well as non-storm 
water discharges containing high concentrations of chlorine and other pollutants, 
into Crystal Cove. (Id.; see also videotape of stormwater discharges from the 
construction site at Phases IV-2 and IV-3, previously submitted to the CCC.) 
Despite these notifications by CoastKeeper, TIC violations continue. 

Existing TIC data also demonstrates that TIC's construction activities at 
Phases IV-2 and IV~3 are in violation of the LCP's ESHA, Erosion and Sediment 
Policies. Indeed, one of TIC's reports, which TIC never submitted to the CCC, 
measures sediment concentrations on March 5, 2000, which was during the 
construction phase of Phases IV-2 and IV-3, of 35,610 mg/L (35.61 grams/liter). 
This far exceeds the already liberal 2,000 mg/L background level estimated by 
another of TIC's own consultants. CoastKeeper refers the CCC to Richard 
Rollins' attached comments, which provides a more detailed explanation of this 
data and its associated impacts. 

That TIC is constructing Phases IV-2 and IV-3 in chronic violation of the 
Construction Permit and LCP policies bears directly on TIC's ability to meet 
these laws upon constructing the Crystal Cove Development. TIC's past and 
present violations of these law and policies indicate TIC could, and likely would, 
violate these laws for the construction phases of the Crystal Cove Development. 

The LCP contemplates implementing additional control of non-point 
sources "if necessary to comply with State, regional and County standards." 
LCP, p. I-2.7. The CCC should therefore take action to ensure that impacts from 
the construction phases of the Crystal Cove Development will not violate the 
Construction Permit or the LCP's ESHA, Erosion, and Sediment policies. 
CoastKeeper has proposed below a mechanism by which to do that. 

By taking action to ensure impacts from the construction phase of the 
Crystal Cove Development will not violate LCP policies, the CCC would not be 
acting to "modify, adopt conditions, or take any action in conflict with any 
determination by the State Water Resources Control Board or any California 
regional water quality control board in matters relating to water quality or the 
administration of water rights." This is because any such CCC action would also 
ensure compliance with the Construction Permit (created by the State Water 
Resources Control Board) rather than conflict with it. The alternative proposed 
by the CoastKeeper would therefore meet the standard of section 30412 ofthe 
California Coastal Act. 
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A LESS ENVIRONMENTALLY DAMAGING ALTERNATIVE WOULD 
BE TO INCREASE THE SIZE OF THE DETENTION BASINS. 

One of the conditions by which the CCC approved the LUP included 
"protection of environmentally sensitive resources by requiring that the least 
environmentally damaging alternatives are employed in development projects." 
(See December 20,1999, CCC Staff Report, p. 10.) CoastKeeper is informed and 
believes that not alJ of the runoff from the Development is captured in the 
detention basins, and that the detention basins are designed only to detain the 
first 3/4 inch of the runoff from a rain event for the area directed to the detention 
basins, for a total detention capacity of 12-acre feet. 

In Michael Drennan's attached comments, CoastKeeper proposes a less 
environmentally damaging alternative to handle all of the runoff from the Crystal 
Cove Development. This alternative entails increasing the size of the currently 
proposed detention basins, and either treating the water from the detentipn 
basins or turning the detention basins into retention basins. By constructing the 
detention or retention basins to capture all of the runoff from the construction 
phase of the Development, the alternative would serve dual purposes: it would 
mitigate the impacts from both the construction phase of the Crystal Cove 
Development, as well as the Development at build-out (post-development). 

The Noble report confirms that detaining or retaining the runoff would 
not effect beach replenishment. Moreover, this alternative would not "modify, 
adopt conditions, or take any action in conflict with any determination by the 
State Water Resources Control Board or any California regional water quality 
control board in matters relating to water quality or the administration of water 
rights." The alternative would therefore meet the standard of section 30412 of the 
California Coastal Act. This is because, as set forth above, the alternative would 
also ensure compliance with the Construction Permit, the Municipal Stormwater 
Permit, and the Ocean Plan, rather than conflict with them. Indeed, the LCP 
contemplates implementing additional control of non-point sources "if necessary 
to comply with State, regional and County standards.~~ (LCP, p. 1-2.7.) Thus, the 
CCC should take action to ensure the Development's construction phase and 
post-development compliance with the Construction Permit and the Municipal 
Stormwater Permit. 

The CCC should also take action to ensure the Development's compliance 
with the Ocean Plan. As explained above, such CCC action would not conflict 
with the any action taken by the Regional Board regarding the Ocean Plan, 
because the Regional Board has refused to reconsider whether their prior waiver 
(finding the Ocean Plan not applicable to the old project) covers the revised 
Development project. (See July 14, 2000,letter from the Regional Board to 
Roberta Marshall, attached hereto as Exhibit 6.) The State Board has taken no 
action on the Regional Board's refusal to reconsider the revised Development 
project. Thus, because neither the Regional Board nor the State Board have made 
a determination regarding the Ocean Plan's applicability, to the current Crystal 
Cove Development, there is no Regional Board deter~;fation to conflict with. 

• 

• 
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VIII. CONCLUSION. 

The Crystal Cove watershed is one of the last remaining relatively pristine 
watersheds along Southern California. In light of Crystal Cove's designation as 
an ASBS and a Category C ESHA, and Los Trancos and Muddy Creeks' 
designations as ESHAs, the CCC should interpret the LCP Policies in the most 
environmentally protective manner to ensure that the Crystal Cove Development 
is protective of the water quality of these invaluable aquatic resources. By 
increasing the size of the basins, CoastKeeper believes the Development would 
accomplish this goal. 

Should you have any questions or comments, please do not hesitate to 
contact Kim Lewand, Richard Rollins, or Michael Drennan directly. Thank you 
in advance for your careful consideration of this matter. 

Sincerely, 

Kimberly Lewand 

cc: Ann Cheddar, Staff Counsel, California Coastal Commission 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIQfC IX 

Ms. Teresa Henry 
California Coastal Commission 
200 Oceangate, Suite 1,000 
Long Beach, CA 90802 

75 Hawthorne Street 
San Francisco; Ca.,' 94105--3901 

str z 4 11!1 • 

RE: Proposed Crystal Cove Conununity Development Center, Muddy Canyon Creek (Appeal 
# A-S-IRC-99-301) 

Dear Ms. Henry; 
. 

The U.S. Environmental Protection ~ncy (EPA) has reviewed The Inine Development 
Company's (IlC} proposil to fill approximately 2.78 acres of jurisdictional waters of the United 
States (waters) for the purpose of developing a 980-acrcsite into a·recreanonal facility, 635 
single family residences, and other amenities. The proposed project will directly impact 36,000 
linear feet of ephemeral and i.nterrilittcnt drainages (approximately 6.0 linear miles of streams). 
Off-site, indirect and cumulative impacts that would occur to the drainages downstream of the 
project site have not y~ been calculated. We have also reviewed TIC's mitigation proposal • 
(dated September 16, 1999). We ask the Commission to ~nsider the following commen~ ; . 

Non-Compliance with the federal Oean Water Act 
'EPA reviews projects for consistency with· Section 404(bXl) of the Clean Water Act. As 

stated in our earlier comments to the US Corps ofEngineers (Iune 4, 1999.1etter, attached), we 
do not believe that the proposed project has minimal cumulative impacts. nor has it been 
demonstrated that the proposed project is the least environmentally damaging practicable 
alternative. lherefore. we are concemCd that thC? proposed project violates the Clean ·Water Act. 
We request that a more detailed alternatives analyt:is be prepared which examines opportunities 
for reducing and minimizing impacts to aquatic·resow:ces.. -. 

Significant Degradadon 
In Southern California, the lower order. headwaters streams are typically narrow. linear, 

aquatic features and are predominantly intenni~t or ephememl. The proposed project will 
completely eliminate all of the functions provided by 6 miles of streams including functions such 
as surface water storage; energy dissipation, nutrient cycling, retention of particulates, 
maintenance of cbaracteristic plant and animal community. ground water recharge and babiw 
interspersion and connectivity. 

Among the functions provided by these ephemeral drainage.4t ve their function as 
important habitat for sensitive reptile and amphibian species such as the spadefoot toad, co&SJ. • 
range newt. California legle!s lizard, and southwestern pond turtle. These tribufui~ provide. 

. . 
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wildlife and seed dispersal and also provide shallow ground water recharge that may JlUpport 
springs alo~ the coastal bluff. 

This.watershed is one of the last relatively unaltered drainages within coastal Southern 
California. The various hydrological, biogeochemical, and plant and habitat functions performed 
by these tributaries are essential to maintaining the integrity of downstream and coastal 
watersheds region. Loss of these first order tributaries creates downstream impacts including 
i.Ocreases in peak flow, increased sediment runoff; dea:eased nutrient uptake and. degradation of 
habitat We continue to be concerned that the downstream impacts from the proposed fill to the 
ephemeral networ:k have not been adequately considered. 

Inadequate Mitigation . 
We are concerned that the proposed mitigation is inadequate to offset the impacts to 

aquatic resources. First, there has been no mitigation pl:Ovided for. the downstream and 
cumulative impacts. EPA believes that the off-site mitigation proposed at the San Joaquin . 
Marsh Mitigation Bank is teehnically flawed and relieS on artificial hydrology that is not 
naturally sustaining. · · · · "' 

Most impor:tantly, there is no mitigation proposed for the loss of ~ver 6.0 linear miles of 
stream.. The replacement waters need to be provided on-site'and need to offer in-kind 
replacement of functions that mimic the ephemeral system that is lost. While detention basins. 
and seasonal.wetlands may compensate for some of the on-site water quality functions, they will 
not replace other functionS including habitat support ana expOrt of organic carbon for 
sustainment of the food web. We recommend that nc restore or enhance other first order 
tributaries as mitigation. Lastly, all mitigation should proVide adequate buff~r zones and include 
a discussion of success criteria, monitoring protocols, and maintcnan~ and management of the 
site. 

We encourage the Commission to ask for a more rigorous analysis as to why it is not. 
practicable to avoid more aquatic resources. In addition, we would like additional assessment of . 
the dow:nstream cumulative impacts of the project and adequate mitigation to offset the project 
impacts. . . ... 

If you have any questions about theSe comments, you may contact me (41Sn44-1164) or 
have your staff' conW:t Rebecca Tuden (41Sn44-1987). Thank you for your consideration. 

Sincerely, 

Nancy Woo, Chief 
Wetlands Regulatory Office 
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January 2, 1996 

Mr. Kenneth Mitchell 
California State Department of Parts and Recreation 
c/o Crystal Cove State Park 
8471 Pacific Coast Hwy 
Laguna Beach, CA. 92652 

Dear Mr. Mitchell, 

l am writing you out of mr concern-for Pac1fic eoast Bottlaoo~ 
Dolpb.in. ('Turaiops t..:u.:Aca.tus) that utilize t.ha nearshore waters off . 
Crystal Cove in a ••ry special way. In faet, the way they utilise 
tbia specific coastal axea is fo~ the most important thing tbat 
these dolphins do - namely reproduction. Ceyatal Cove 1a cma. ~ 
only two sitas along tba Oran~e. eounty coast that dolphins frequaDt 
Mhea t:hey are preparing to gi va birth to offspring. Tbe other spot 
is fu to the south at San Onofre State Park. 

Over the past 19 years 1 have conducted research on the coastal 
dolphin population of Oranqe County (see enclosed report)., During 
that time I have made numerous coastal boat surveys of the Oran9e 
County coast in search of pods (groups) of dolphin. Although ay 
studen~s and I have observed pods of bottlenoae dolphins at almost 
every location along this busy coast, I have observed that seveit 
places alonq the coast are vary spacial to the dolphins. Wha 
mean ay that is dolphins utilize a few specific sites iD ways · 
are unusual compared to the rest of t.ba coast. Far instance. nortb 
Newport Baaeh, Huntington State and Ci~ Seaehr and Bolsa Cbica 
State Beach are sites where t.b.e dolphins slow down and begiD 
exhibiting feedinq behavior. ADothar similar site is San Clemente 
State Beach and Sao Onofre State Beach. 

The mast interestinc.;r and. important behavior of the dolphiDa. 
however, is reproduction. During birthing dolphin pocls usually 
stop completely and seven to eigbt individuals (we suspect they are 
females) will surround the female giving birth. They will drift 
slowly a.lonq a c:cast. just offshore. aoaet.imaa for several hours 
awai tinq the birth of the ca.lf-: Afterward, all of the 4olpb.i.D 
presen~will touch and accompany the calf for short periods of tiaa 
as the lllDther recovers from the birth. 1D niu•taen rears of 
studyi:c.;r and observ~ these. c!Glpbtna l bava obs.rved. W.a aniqcua 
behavior eight times. .SLx of thaaa eight times, according to ~ 
recorda., were riqht off Crystal Cove. The other two ti111as were off 
south San Onofre State Beach. 

lt is my belief that Crystal Cove repras~ts a •safe" haven for 
tbaae dolphins when they are p~rfar.mtnq this most important of · 

- .. 
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behaviors. The dolphins are not molested at crystal Cove or at San 
onofre State Beach dua to two di~ferent facts, in my opinion •. ODe 
the human density at these two sites tends to be very ·1ow. 
Secondly, I believe, in the case of Crystal Cave, the lang~t•r.m 
residents there are very aware of the dolphins and are careful not 
to bother them (swim out or paddle out on a surfboard) while thi~ 
behavior is goinq on. In addition to that the residents there have 
been very good about callinq tile whenever there has been a stranding 
of dolphins at the beach at that location or when the animals ara 
exhibiting this birthing process. 

The reason I am concerned is due ta the plans your agency has to 
m.ove these long-term residents out of Crystal Ccve .. · 'l'hasa 
residents have acted, over the years, as unofficial "wardens• o~ 
this tiny beach area aQd of the lpcal dolphin population. They 
report sittings of dolphins and strandinqs of dead dolphins to me. 
They report jet skiers harassing dolphins and warn people wha visit 
not to molest the dolphins when they are nearby. In recent years 
there has been increasing incidents of people (probably tourists 
but some residents as well) swimming out to try to touch or grab 
dolphins off north Newport. Beach, Hunt1n9t0n Beach, and Balsa Chica 
State Beach. This doesn't happen at Crystal CoYe since there are 
so many people watching and ready to report. Informative signs are 
SLmply not enough to deter this behavior by irresponsible people. 
I urge you and ~our agency ta reconsider these plans in lieu of the 
potential damage that making this area of tha coast mora accessible 
to the general public could have on the local marine mammals. 

Sincerely, f 

, 

Dennis L. Kelly, Professor of Marine Biology 
Mar1ne Science Department 
Orange Coast College 
Director - The Coastal Dolphin Survey Project 

. . 



May 27~ 1999 

Mary Nichols 
Secretary ofNatural Resources 
1416 9• St. R.ocm lJ 11 
Sacramento, CA. 985 14 

Dear Secrewy Nichol$, 

I am writing you in regards to the development plans tor Cry5W Cove State 
Park .. specificaUy with regards to the design and plans submitted by Mike 
Freed•s group - Resort Desip. 

1 have had a chance to meet with Mr. Freed and his associates on several 
occasions and htve reviewed and commented upon the plans for the restoration 
of the cottages at CrySlal Cove and the creation of a rcson as they developed. 

t was most specifically interested in this development due to researc.h that l conduct 
(the Coastal Dolphin Survey Project) em the coastal populatiOA ofPacific. Bonlenose 
OC\Irh'" (Turci·:\f.S tr.:.nc:.::::) th:l frc.ti.ICQt th&a .-ca. We nave made clisl:ov«ies that the 
dolphin$ acw&lly use this cove £or "birthing". In fa.ct we have documented a new dolphin 
behavior .. the "binhi.D& circle• -lhal has been observed at tbis locadoa. aumerous times. .• 
and almost nowhere else on eanh. 

Imagine my concern when I heard of the plans for the cottage restoration and resort at tbis 
most sensitive location along the entire CaJ.ifomia coast. 1 immediately contacted and 
wrote letters td the toc:ai representatives of California State Parks worming them of our 
d.iscovcries and my concerns for the dolphins. 

The long and the shon ofit is this. lam very satistied. wi1b Mr. Freed and Resort Desips 
plans for the reStoration of the cotta~:&es and the creation of the! resort- with regard to the 
dolphin population. He and his people have listened cardbUy when I have spoken with 
chem and have included many of my suggestions into tbeir desip. t fed the dolphias will 
be safe and actually watched over can:fully based on these plaas. 

1 urge you to consider this u you contemplate approval of this project. 

I only wished to b~ an advocate of the dolphins. I fed that I have aa;omplished this task 
and m writin~ you l hope that this infonnataon is of some use. I am sure this represents a 
tough decision on your part. I you need any fimhcr information with regard to the: 
dolphins ple~Jte feel free to contact me. 

'2"' '-'1 
~ \\ 

WLaM. v..p. ~-• loud oCTNDta:Ccorf' £. s;:;;., PaulG.-Bap. \~ c~l=fp~~ ll ~ Slw:il:y M. R;;;;.;:4 
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Finally, 1 have enclosed a copy of a scientific paper 1 recently wrote documenting the 
dolphin "birthing c.itcle" behavior for )lout infocmaticn. 1 plan to submit this article to two 

differentjournals in hope ofgettin& it published. 

Sincerely. 

Dennis L. Kelly.·Professor of Marine Science 
Orange Coast College 

Director ofthe Coastal Dolphin Survey Project 



DEPARTMENT OF PARKS AND RECREATION 
Orange Coast District 
3030 Avenida del Presidente 
San Ctem.cte CA 92672 
(714) 492-0802 

Dcanis L: Kelly, PrOfessor ofMarinc Biology 
Marine Scimce Oepamneat 
Orange Coast College 
2701 Fairview Road 
P.O. Box 5005 
Costa Mesa CA 92628-SOOS 

Dear Professor Kdly: 

Febrwujr 13. 1996 

Thank you for writing a.ad ecpressiDg your concerns regarding Paei.fie Coast 
Bottlenose Dolphin that. utilize nearshore waters otfCrysral Cove State Park. Tbeir use of 
this ""safe" havezs to birth their YOWlS gennD,ely qualifies tbe loc;atioa as mpi&aut to tha 
.loQI popu1asioa. 

1be interplay between the Crystal Cove resideats aod yoursef!has DO doubt be= 
· beneficial to the population as well as your work as Dirr:ctor of the Coastal Dolphin 

Survey Project. The additional data you have bem able to collect. &om binhina e;risode:s 
and stranding! bas 110 doubt he1ptid your project work. We applaud the residems for beiDs 
vigilant and caring by reponing barassmeut by jet skis. IDd warning 'fisitors to keep away 
from the nearby dolpbias. 

. The Crystal Cove Redevelopment Project is now iD the procc::ss of seJecciDs a 
contractor. They will fUlfill a section of the appmft:d GeDeriJ Pla.a in making this ana 
available to all citizeas The people wsi:D& thc:ac: cottageS in the fi.nun: will no doubt be less 
iuformed. than the currcot residents. However, ODe of our depanmeal's aoals ia . 
interp1 ding park RSCJIUSQS to our visitors. One of1hc pe:rmaDeDt structures in the 
red.CYdopmeat plan includes an iatctpretiYe faality with iufbrmation on both the Crystal 
Cove UD.de:rwata' Park as weB as temsuial babitau. Dolphin CODCCml c:an be iDdudal 
imo this pennaneut suucture. 

•• 
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Mr. Kelly 
February 13.1996 
Pagel 

We have lifeguard and/or ranger patrols fNery day of the year, and feel staff' c::an till 
the reporting void once Crystal Cove residents have moved. We have patrol radio& that 
can speak directly with Orange County Harbor Patrol for bouing violations. We have a 
Waverunner fur rescue and enforcement wort at Crystal Cove State Park.. as well as twO 
30• patrol vessels available from Newport Harbor. The Department will require tbe 
operator of the Historic District to have an interpretive program to assist you with specific 
dolphin 3etiviq. 

F01 marine mammal strandings, we follow protocols set up by the National Marine 
Fisheries Service. We would be glad to assist with this species' scositivitic:s and the 
Coastal. Dolphin Sw-vey Project, and in infonnlng the public in the absence of out long-

. term, unofficial .. wardens" of Crystal Co~. Tbue are no doubt many ways to worlc 
together to help make our development project and your Dolphin Project mutually 
successfUl. 

Thanks again for voicing your concerns. ICyou have any questions our locd 
contact is David Pryor, Resource Ecologist at (714) 848-IS66. 

ec: K.. Jones 
D. Troy 
a. Rayburn 
D. Pryor 
M.Eaton 

S~y, 

~.;/~ 
_j,._ Jack B. Roggenbuck 
]I District Superintendent . 
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WATERSHED ADVISORY GROUP 

California Regional Water Quality Control Board 
Santa Ana Region 
3737 Main Street, Suite 500 
Riverside, CA 92501-3339 

Dear Board Members: 

May 18,2000 

On behalf of the Orange County CoastKeeper, the following sets forth my comments on Dr. 
Richard Ford•s Water Quality Monitoring Study Plan for Runoff from Crystal Cove/Newport 
Coast Phases IV -3 & IV -4 Project. 

1. General Comments on the Plan 

• 

a. Currency. The Monitoring Plan (Plan) provided is dated 12 January 2000 and 
approved for implementation by a letter from the EO of the Regional Board on 14 
January 2000. There bas been no mention of the substantial loads of sediment 
deposited by winter 1999-2000 wet weather flows in Crystal Cove as a result of 
development of Phase I on the lower elevations of the bills that discharge to Los .• 
Trances and Muddy Creeks. This sediment deposition is being incorporated into 
the current Plan's data set as a pre-existing baseline condition, which is 
fundamentally inconsistent with the Plan's assumption that Crystal Cove is in a 
currently undisturbed or "natural,. condition. No effort has been made in the Plan 
to account for the degradation that has already occurred as a result of this early 
phase of development. 

In addition, no effon has been made to account for the substantial historical flows 
of reclaimed effluent from the golf course. Based on the Administrative Civil 
Liability Complaint No. 00-042 against the Pelican Hill Golf Club, an average of 
over 2.6 million gallons of reclaimed wastewater treatment plant effluent was 
discharged indirectly to Crystal Cove by the Club per month. At a discharge rate 
of almost 32 million gallons per year, the potential exists for over 300 million 
gallons of treated wastewater to have been discharged to the Crystal Cove ASBS 
over the full operational life of the golf course. 

The Plan does not mention or account for these two important pre-exJ.Stmg 
stressors on the ecology of Crystal Cove nor have any modifications been made to 
the Plan which would adequately address these omissions in considering the 
addition of funher development related stressors to :.he ecosync-~:,.1. The Plan 
should be updated to fully account for these ongoing activities which have and are 
likely to continue altering the "baseline" -ainst which the Study is supposed to A 
evaluate future post-construction conditions. "e.."i. ~"'llf 

1.259 EL CAMINO REAL. SUITE 124 • MENLO I'AIU., CA • 'Hill!. ~ 0-\:) 
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b. Control Area. The use of the Emerald Canyon site as a control area illustrates a 
fundamentally flawed premise of the study. The Purposes section· of the Plan. 
indicates that the data will be used to "'assess differences among sites and to evaluate 
possible ecological effects of storm water runoff." (Page 3, item 9) To accomplish 
this evaluation, Dr. Ford and The Irvine Company or Irvine Community 
Development Company (collectively, TIC) are proposing to use an already 
degraded Emerald Canyon and receiving water (Emerald Bay) as a control for 
previously undisturbed Crystal Cove tributary watersheds which are in the process 
of being permanently degraded by -large scale suburban development. 

In the Ford Proposal (page 3), the ECU sampling station (control) is described as 
"Emerald Canyon, just upstream of Swanson Park swimming pool area and all 
Emerald Cove residences." Clearly, the downstream and marine "'control" areas 
will already have been affected by altered water quality due to presence of housing, 
roads, and recreational facilities. Using an already degraded receiving water as a 
reference by which the degradation of another water body can be measured is, at 
best, a questionable experimental design. At worst, it is an anempt to obscure the 
magnitude of degradation that may be indicated by sampling results. 

c. Dilution is Not the Solution. In the Introduction to the Plan, Dr. Ford refers to a 
very limited study that he performed for TIC historically in support of TIC's 
development of Phase I of the project. The study purports to demonstrate that the 
development has "had no significant adverse effects on water quality or marine 
ecological characteristics of the Irvine Coast ASBS." 

What is actually meant by the phrase "no significant adverse effects?" That no 
effects were measured or observed? That effects that were observed but were not 
recognized or seen as significant? The previous Ford study is voluminous and a 
detailed critical review is beyond the scope of this effort. However, three principal 
weaknesses render the previous Ford conclusions to be very limited in scope and 
application or simply incorrect. 

First, the study did not include efforts to quantify concentrations of heavy metals 
like mercury, toxic organic compounds such as pesticides, or to measure physical 
effects such as changes in rates of sedimentation. So. not only was the parameter 
list incomplete, but little or no information on toxic materials or physical effects of 
pollutants was collected. 

Second, the minimal list of parameters that were measured were sampled in the surf 
zone and in deeper water where massive dilution by sea water made most 
parameters undetectable by common analytical techniques. Based· on these law 
concentrations, Dr. Ford concludes that there is no adverse effect. Given the high 
initial dilution of the Pacific Ocean, it would be su :-prising to conclude otherwise . 
This is especially true during storm event sampling when mixing in the surf zone 
will ensure rapid and fairly turbulent mixing of runoff into the ocean water. 
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Over time, the cumulative load of nutrient and toxic discharges from the 
increasingly developed coast will create observable effectS. By continually moving • 
the reference point to the conditions of the last srudy or the last ten years time 
frame, the gradual, incremental process of degradation becomes imperceptible to 

the average observer. It does not mean, however, that no pollutants are being 
discharged or that no impacts have occurred. This is the same process by which 
the Mississippi River has become an open sewer that creates a several hundred 
square mile dead zone in the Gulf of Mexico and by which many of the flSh in San 
Francisco Bay have become too toxic to regularly consume. 

Third, time and spatial coverage were very limited. Sampling efforts only covered a 
few stations and either missed or only sparsely covered the Los Tran:::os Creek 
watershed which has been significantly impacted by additional flows since the goU 
course was developed. Sampling was limited to discreet grab or short term 
composite sampling. Little or no analysis of dry weather flows in the creeks was 
conducted. Since no continuous sampling was conducted, the sampling program 
likely missed the periodic discharges of wastewater treatment plant.effluent from 
the golf course storage and irrigation system. 

In summary, the Phase I Ford study overlooked most possible impacts and relied 
upon very dilute sampling to obscure any remaining impacts in order to report that 
the development "had no significant adverse effects on water quality or marine 
ecological characteristics of the Irvine Coast ASBS." 

d. Commitment to Study Conclusions. In the third paragraph of the 
Introduction to the Plan, the statement is made: 

''Predictive evaluations by Ford (1999) and PBS&J (1999b-c) indicate that these runoff 
management measures will be very effective, {sic} and that they wiU result in no significant 
adverse effects on water quality and ecological characteristics of the freshwater watersheds or 
the adjacent marine environment. The primary goal of the monitoring studies descri~ here 
will be to characterize and evaluate these potential effects." 

This raises the question of how the potential effects will be charaCterized and 
evaluated if the researcher does not expect to find any. Since Dr. Ford has 
committed his reputation to the prediction •that these runoff management 
measures ... will result in no significant advene eff~" the question must be asked 
as to whether Dr~ Fon:l is sufficiently objective to conduct such a study. 

•• 

e. Loss of Water Quality and Ecological Reference Point. As indicated in the 
Introduction to the Plan, Crystal Cove has been designated as an Area of Special 
Biological Significance (ASBS) by the State Water Resources Control Board in the 
197o•s. Crystal Cove was designated as an ASBS because it represented a 
remarkably "un-degraded" site able to support remarkable populations of marine 
organisms. As such, the ASBS at Crystal Cove served as a relativdy unaltered 
reference point by which all other similar stretches of Orange County Coastline 
could be compared when studies of human impacts were conducted. The fact that • 
Crystal Cove has become the study area itself and an already developed (and 
therefore, somewhat degraded) site has become the reference point indicates the 
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magnitude of the loss of Crystal Cove as the only relativdy undisturbed stretch of 
coast in this pan of the County. As indicated above, the present Plan does not 
contemplate documenting conditions before the development above Crystal Cove 
began. The Plan should be modified to document, to the extent possible, all pre
existing conditions at Crystal Cove so all degradation can be identified and 
practices modified to minimize permanent damage. 

Specific Comments 

a. The Plan anticipates elimination of chemical constituents from the analytical 
parameter list when non-detect results are repeatedly returned from the analytical 
lab (page 2, 11). What about future introduction of these constituents by the 
human activities during and after development? Who determines which chemicals 
should be dropped? All current parameters should be kept and the list should be 
expanded. 

b. The before and after control impact method evaluates pre· and post· construction 
impacts (page 3, ,5, above "Project Management .. ). What happened to impacts 
during construction? When are impacts reponed? What is the contingency plan 
when an impact is detected (e.g. erosion and sediment transpon during small storm 
events this last winter}? How are the original· characteristics restored once an 
impact has occurred? 

c. Substantial ponions of the water quality and toxicity elements of the Plan (pages 4-
7 and 12-13) are devoted to documenting dilution in surf zone. Most people already 
know that dilution occurs and that the dilution factor is large. More of the 
resources committed to this Study should be spent documenting sources of 
pollutants and effectiveness of removal before discharging. 

d. There is a typographical error on page 9 in detection limit units. The correct unit 
should read "at least 50 Ttg/L (parts per trillion)" not 50 mg/L. 

e. Parameter list (page 8) should be expanded to include COD, Total petroleum 
hydrocarbons, and other indicators of pollutants from anthroprogenic sources like 
M:BAS or other priority pollutants. Arsenic, mercury, and selenium should be 
added to the metals analysis. 

f. Pesticides (page 9} should be sampled using suspended sediment techniques recently 
developed by USGS. Hydrophobic contaminants like pesticides end up on 
particles and often generate non-detection results (NDs) unless properly collected 
and extracted. 

g. Field evaluation of B:MP section (page 8) is an ex post facto evaluation. What . 
happens if removal is not sufficient tci meet requirements? What are performance 
requirements? How were they set? What happens if the BMPs do not intercept the 
majority of contaminated water leaving the site? 

-c 
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TO: 
FROM: 

Came Bluth and Jack Gregg. California Coastal Commission 
Rick Rollins, Watershed Advisory Group /1-( 
20July2000 DATE: 

SUBJECT: Responses to Questions Raised in 19 July Telephone Conference 

This responds to two of the five areas for which Coastal Commission staff requested clarification 
in yesterday's telephone conference. Specifically, what are the main issues concerning validity 
of the Ford Studies and what are Orange County Coast Keeper's concerns related to the 
deposition of large amounts of sediment into the ASBS. Another related concern about direct 
discharges into the ASBS was addressed in a Watershed Advisory Group Memorandum faxed to 
the Coastal Commission yesterday. 

The following outlines proposed draft comments on the First Quarterly Report for 2000 of the 
Water Quality and Marine Ecological Monitoring Studies for the Crystal Cove Development 
Project. ( 1 Q2000 Report or Report) which has been conducted for the Irvine Company {TIC) 
under the direction of Richard F. Ford. For the sake of brevity, this set of comments will refer to 
sections of the comments on the proposed monitoring plan submitted to the SARWQCB 
(Regional Board) on or about II May 2000. This present set of comments is somewhat limited 
in scope by the fact that the separate analytical report has not yet been fully reviewed in 
conjunction with the I Q2000 Report. Once the Analytical Report has been more completely 
reviewed, an additional comment letter will be submitted to the Coastal Commission and the 
Regional Board. 

) . General Comments on the Monitoring Results Report 

• a) All of the General Comments Section of the Watershed Advisory Group Letter 
submitted to the RegionaJ Board are hereby incorporated by reference. 
Additional comments on the indicated topics follow. 

i) Cum:nt Conditions -1bc I Q2000 Report makes no mention of the filet 
that a substantial part of the Muddy Canyon and Los Trancos watersheds 
have been recently graded for new housing by TIC contractors resulting 
in substantially increased erosion and flow carrying a high concentration 
of Total Suspended Solids (over 35,000 mgiL, Cotton, Shires Re'port, 12 
April2000). Further. no sampling or analysis has been conducted of 
recycled wastewater treatment plant effluent discharged from golf 
courses directly or indirectly into the ASBS. The 1 Q2000 Report has 
made no attempt to account for those impacts in order to evaluate what 
conditions would be in a non-degraded Crystal Cove. Instead, by not 

. mentioning these development related sources of large amounts of 
pollutants, the Report attempts to incorporate the already degraded 
conditions of the creeks and the ASBS into the baseline data set as 
undisturbed background. 

ii) As indicated earlier, the watershed chosen as a control, Emerald Canyon 
and Emerald Bay, is already contaminated. Water chemistry results 
indicate toxic levels of pesticides and heavy metals in several samples . 
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iii) 

The minimal toxicity testing that has been conducted indicates chron~c 
and acute toxicity in the whole effluent sample. Even a deep water 
marine sample is contaminated in Emerald Bay (Table 27, Sample EC2. 
11:30 am. 6 March 2000. exceedances in dissolved lead and total and 
dissolved copper). 

The 1 Q2000 Report discounts these results as a "special case .. where 
"'This flJ'St flush of nmoff from these developed areas ..• apparently 
produced the levels [above the CTR water quality acute criterion for 
freshwater]ofdissolved copper obse~ed." (page 17 of 1Q2000 Report 
[bracketed information added]). In fact, none of the events in this rain 
year exceeded even a 2 year 24 hour storm for this area which is 
approximately 2.0 inches (Figure 38, NOAA Atlas 2, Volume XI). Since 
the largest event measured this year was 1.27 inches on S March 2000, 
this type of relatively small rain event can be expected on a frequent, 
perhaps annual, basis. These chemistry resu Its combined with toxicity 
test results from Emerald Canyon actually indicate that runoff from 
developed areas is potentially toxic and the same toxicity should be 
expected from the developments underway at Crystal Cove. 

Reliance on Dilution- Even though Jignificant quantities of toxic 
pollutants arc being discharged from developed areas and toxicity 
studies confirm toxic levels of metals and pesticides in those discharges, 
dilution and turbulent mixing in the surf zone is relied upon to state that 
""These nearshore processes help to prevent adverse effects of runoff on 
the adjacent marine environment." (page 27 of 1 Q2000 Report) In 
addition to designation as an .. Area of Special Biological SignifJCaDCe," 
the offshore area of Crystal Cove is also an "Underwater State Park" and 
a "Marine Life Refuge" as designated by the California Dcpartmeot of 
Fish and Game. Reliance upon dilution to mitigate discharge of tons of 
pollutants per year into this sensitive receiving water will not. in the long 
run. preserve the high water and sediment quality required to maintain 
the many recreational and ecologic:;al beneficial uses indicated by these 
designations. 

iv) Foreshadowing of study conclusions- Despite significant number of 
water quality excursions beyond acceptable limits for periods up to 24 
hours (Table 27. 4 Samples EC. 4:30am, 12 February to 7:00am. 13 
February 2000, cxceedances in total and dissolved coppet'). and at least 9 
animal studies showing statistically significant toxicity in the discharge 
tbc Report concludes: .. Based on the evaluations completed thus far, the 
results of these toxicity tests provide further confinnation that 
fu:sbwater and nearshore marine habitats associated with Muddy 
Canyon and Los Trancos Canyon watersheds were affected little. if at 
all, by the chemical constituents of stonn and dry-wea!h~ runoff during 
tbe period January-March, 2~." (pqe 29 of 1 Q2000 Report) 
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b) Fundamental Design Flaws of the Study 

i) Neglects Chronic Water Quality Objectives for Toxic Pollutants- The 
lQ2000 Report focuses only on acute limitation exceedances and makes 
no effort to evaluate the analytical results of storm flows for exceedance 
of chronic limitations (CCC). Situations where discharges exceed the 
CMC (acute limitations) for tox.ic pollutants are analogous to mix.ing 
zones. The US EPA specifies that where a mixing zone ex.ists, 'ibe areal 
extent and concentration isopleths of the mixing zone must be such that 
the l hour average exposure of organisms passing through the mixing 
zone is less than the CMC." (Technical Support Document for Waler 
Qua/il}'-based Tcuics Control, EP A/SOS/2-90-00, March 1991 • .. TSD", 
page 71 ). Since there arc many instances where exceedances of 
freshwater CMCs persist for several hours or even 24 hours from the 
first occurrence, the chroni.: limitations becomes the relevant limit and 
the Report should also identify exceedances ofCCCs so that duration of 
those exceedances can also be evaluated. By the same reasoning. for 
marine conditions exceedances of the 6 month median and the marine 
CCC limitations should be identified so duration of exceedance can be 
detennined. 

ii) Full List ofToxics in the CTR and the Ocean Plan Not Tested-One 
objective of the study is to "establish baseline or pre-development 
conditions of water quality, against which futul:'C measurements can be 
compared... This objective cannot be met if data is not present in the 
baseline database for all toxics listed in the CTR and the Ocean Plan. 
Even if a compound is not expected to be present in discharges from less 
developed areas, it may be present once development occurs. Therefore, 
the full list of toxics from the CTR and Ocean Plan should be sampled 
and analyzed at least once per year so initial appearances can be 
identified. 

iii) Inappropriate Analytical Methods Used -In .. Oiazanon Sources in 
Runoff From the San Francisco Bay Region" (Watershed Protection 
Iechniq,ues. Vol. 3, No.1, Aprill999, pages 614) toxicity levels for 
Dia.z.anon arc presented in Table 1 06.1. Lethal concentrations range as 
low as ISO ng/L. The analytical method used by the Ford Monitoring 
Team has a reporting limit (RL) of 500 ng/L and a detection limit of 160 
n&'L. Therefore, a non-detection indication in the results does not 
warrant that the sample is not lethal. The 1 Q2000 Report states .. It is 
extremely significant that these 26 organophosphorus pesticide 
compowuis were not present above laboratory reporting limits for any of 
the samples taken in or offshore of Los Trancos and Muddy Canyons 
during runoff from the foW' storms sampled. This is strong evidence that 
these compounds did not represent a problem in runoff from Los 
Trancos Canyon or Muddy Canyon during the storm season oflOOO." 
(page 18) The fact that the RL .for Diazanon is over 3 times the lethal 
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limit contradicts this conclusion in the I Q2000 Report. 

iv) Toxicity Studies Are Not Valid Because of Lack of Species- "Wbeo 
toxicity tests are requi~ in order to make decisions regarding 
appropriate next steps in a screening protocol, EPA recommends u a 
minimum that three speeies (for example, a vertebnte, aa 
lnvertebnte, and a plant) be tested for a minimum or a year." (TSD. 
page 59, [emph8sis in original]) Since the present studies are being 
conducted with only one organism in fresh and one organism in salt 
water, additional species should have been used and should be used iu 
future testing. This is especially true since toxicity has already been 
documented in the minimal testing that was recently conducted. 

v) 

vi) 

Discounts Relevance of Total Concentrations -The l Q2000 Report 
makes a dubious distinction between Total and Dissolved 
Concentrations of toxic Pollutants that "most of the toxicity to aquatic 
organisms is produced by the dissolved form of the trace metals, rather 
than the total recoverable form." This is a questionable distinction for at 
least two reasons. First. the total recoverable analysis accounts for bodl 
particle bound aod dissolved compounds of a given toxic material, so the 
dissolved concentration is contained in the total concentration result. In 
fact, the EPA process by which the applicable limits are determined 
includes a translator factor for the dissolved limit conversion to the total 
limit. Second, particle bound toxic compounds can be easily released 
into solution under slightly different ambimt water conditions such a 
within sediment. When these compounds are ingested by benthic 
organisms or re-suspended in the waJer column by wave action, dae 
previously bound tox.ics can become part of the dissolved fraction. In 
consideration ofthe fact that 156 of the 80S heavy metals results (total 
recoverable form). or over 19 per cent of the samples analyzed. wen 
exceedances (Ford Analytical Rcpon 2 June 2000, page 28). the 
asswnption that the total recoverable form of toxic pollutants has little 
toxic potential is DOt protective ofdae Marine Wildlife RefiiF.. This is 
eonfinncd by the fact that at least 9 instances of discharge toxicity have 
already been documented by toxicity testing. 

Chronic Toxicity Test- The 1 Q2000 Report suggests that cbrollie 
toxicity is not appropriate because of1be short duration of exposwes to 
storm water runoff. This is not valid because the intent of using a more 
sensitive test than acute toxicity is to detect potential toxicity oftbe 
discharge. Chronic testing can indicate the presence of a toxic chemical 
at sub-acute concentrations that may prove toxic under different nmoff 
conditions. Or, chronic testing may indicate the presence of a toxic 
combination of chemicals which may, by themselves, be non--toxic at 
present concentrations. Chronic: toxicity testing can also indicate the 
presence of a toxic chemical that has not otherwise been detected 
because it was not being analyzed for. · 
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As already indicated, none of the events in this rain year even exceeded 
a 2 year 24 hour return period. When stonn events of greater magnitude 
occur, the concentrations oftoxic compounds or the total mass 
discharged to the creeks and the ASBS may increase. If toxic conditions 
already exist under the relatively mild runoff conditions already 
experienced, then chronic toxicity test provides a warning that 
intervention to prevent actual toxicity in the ASBS may be warranted. 

Finally, chronic toxicity was included in the approved monitoring plan 
for the above or other reasons. lf the 1 Q2000 Report authors object to 
the requirement to conduct chronic toxicity testing. why weren't those 
objections raised in the monitoring plan? By waiting until after 
unfavorable results an: returned to object to the lest, the authors give the 
impression that the procedure should be scrapped because of reasons 
apart from the merits of the test which were known well before the 
monitoring plan was drafted. 

2. Sediment 

a) One of the most glaring omissions in the I Q2000 Report is the complete absence 
of any mention of a several hundred acre construetion site located in the Muddy 
Canyon and Los Trancos Watersheds. The presence of this large ban: soil area 
on a steep slope contributes large quantities of(me sediment (also termed fines 
or wash load in various Irvine Reports) which consist of silt and clay. In the 
Ford Reports, concentrations of7600 ms'L to 18,000 miifl. Total Suspended 
Solids (TSS) were measured downstream of construction in the Los Trances and 
Muddy Canyon Watersheds. In the Cotton, Shires Report (12 April2000), not 
initially provided to the Coastal Commission. levels of 4500 mg!L to 35,600 
mgll. were measured in the Muddy Creek on S and 8 March 2000 (an 
approximately O.S inch event not sampled by the Ford team). Mangarella and 
Strecker CCrysta.! Cove Stormwater Quality Evaluation Report. 14 June 2000, 
page 36) suggest that background concentrations in Muddy Creek are 
"approximately 2000 mgll" TSS which indicates that up to 33,000 mgll TSS load 
is attributable to the c1llTCilt construction practices of Irvine. If the multiple 
instances of heavy metals exceedances are related to high suspended solids 
concentrations. as the I Q2000 Report suggests, then these construction related 
mass loadings of suspended sediment would be a good plac:c to start efforts to 
control the pollutants entering the creeks and the ASBS. 

b) Effects of High Suspended Solids Loading- The Chang Sediment Yield Study 
(May 2000, page 16) states that "the development sites have several floodwater 
detention basins. Such basins are designed to reduce the flood discharge but 
they an: not designed to detain sediment. Fine sediments are responsible for the 
muddy appearance of storm water; they do not settle in large quantities in such 
small floodwater detention basins." l'hefefore. the high load offme suspended 
sedime•;~ i:': Muddy and Los Trancos Creeks is not ameliorated by the proposed 
detention ponds and will have the effect of depositing silt and clay in the creek 
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beds and in the ASBS. Using the only storm water flow measurements made 
during the entire course of all the studies perfonncd. the Cotton, Shires Report 
estimates that up to S.60 tons/hour of silt and clay is delivered from Muddy 
Creek alone to the ASBS. That rate is achieved during a less than 2 year 24 bour 
stonn. During larger storms the fine sediment transport rate could be expected to 
be higher. 

c) Almost all of the consultant reports produced for Irvine analyze pre-development 
conditions and post-development conditions. Construction has been ongoing in 
the Los Trancos Watershed for at least a decade and wilt continue in this project 
for another decade, more or less. Yet, no Irvine report addressed the long. 
middle or short tenn consequences of this continuous disturbance of steep slopes 
that is a necessary part of the Irvine building program. The net result is that tons 
of silt and clay sized sediments are being and will be delivered through Muddy 
and Los Tnmcos Creeks to the ASBS from the Irvine construction activities for 
the foreseeable future without benefit of analysis by any of Irvine's consultants. 

d) Page 25 of the Noble Report (Third Party Independent Review, 29 June 2000) 
states that "offshore samples [of sediment] are fmer than those on the beach. so 
apparently they have been sorted from the beach material by wave and current 
action." This indicates that the fine sediment may be deposited on or near the 
beach with the rest of the coarser sediments (beach sand. gravel. etc.) but wave 
action carries the fines out to deeper water where they settle to the bottom. This 
accelerated rate of fine sediment deposition has tbe effect of covering rocks and 
reefs that have historically been the boldfast points for kelp. Anecdotal reports 
from local divers indicate that few, if any. of the rocks where kelp wu 
historically present in Crystal Cove are still visible tbrougb the sediment. The 
result is that kelp spores cannot attach to a solid surface and kelp cannot 
naturally reestablish at tbis disturbed location. Since the construction that gives 
rise to the high sediment loads is expected to continue far into the fbture., Cbe 
likelihood of r=stablishing a thriving kelp population appears remote. Given the 
fact that containment and removal of the suspended sediment from construction 
sites is feasible using large detention ponds or other treatment altemativ., tbe 
continued degradation of the Marine Wildlife Refbge is not approprie.. 

3. Measures to Assure Permit Compliance Through Monitoring- As indicated in this 
Memorandum, the current stafe of"monitoring" is not adequate to protect the creeks or 
the ASBS from continuing degradation. There arc ways to use monitoring as a means of 
assuring compliance with pennit conditions. The methods cu.nently used by industrial 
companies to manage their compliance efforts with good success generally rely oa peer 
review. auditing. and enforceable corrective action programs. As applied to the Cryslal 
Cove project. such an approach would include the following elemeats. 

a) Use a technically qualified review panel to approve monitoring plans. results, 
and interpretations. All actions of the review panel would be subject to public 
review and comment. 
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4. 

b) Goals of the permit requirements would be performance based (i.e., tbc 
discharge quality would have specific, welt-defined limits, preferably numeric), 
and the monitoring program would be designed to measure the performance u 
directly as possible. 

c) When performance goals are not met. specific actions arc taken (i.e. construction 
work stops) until corrective actions are fully implemented. A performance bond 
can be posted to insure compliance with this elemenL 

d) If performance requirements are not met. the c;lischarger must present acceptable 
corrective actions to the review panel within a short, set period (i.e. 30 days). 

e) Annual or more frequent audits ofthe monitoring methods and results should be 
conducted to assure that the monitoring program is properly carried out. 

Conclusion - Actual or potential damage is already occurring in Los Trancos and Muddy 
Creeks and Marine Wildlife Refuge. The toxicity observed at the Emerald Canyon· 
sampling station indicates what the discharge will look like once Crystal Cove is 
developed. The high TSS levels measured in Muddy Creek indicate what runoff 
conditions exist under Irvine's current construction practices. The combination of 
toxicity and high suspended sediment observed in Los Trancos indicates the flow 
conditions that can be expected as the Irvine development of Crystal Cove proceeds over 
the next several years with a mixture of construction and completed development. 

Some mention of source controls has been made for peSticides. The Watcrsbcd 
Protection Techniques article faxed to the Coastal Commission yesterday states .. It 

• should be noted that residential source areas monitoring indicated that •proper use' um 
produced very bi&b DiazaDoD levels, even wbea label diredioos were scrupulously 
followed... Therefore, reliance on source control is not a fully realistic approach unless 
an appropriate contingency measures arc simultaneously implemented. Unless specific 
perfonnance requirements with appropriate contingency measures are incorporated into 
Irvine's pennits, the Marine Wildlife Preserve ASBS is likely to be temporarily and 
perhaps permanently degraded . 
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Diazinon Sources in Runoff From 
the San Francisco Bay Region 

D iaziaon is a common broad spectrum insecti· 
cidc that is widely applied by homeowners 
and pest control professionals alike. 1D Cali· 

fomia aJonc. diwoon is contained in over 200 diff'er· 
ent pesticide formulations. The primary use fordiazi.aoa 
is for &eneral insect conll'OI, with the most commoo 
tarsers beift& anu, fteas, ticks, StUbs and spider$. It i1 
often che insecticide of choice to deaJ w:itb rare ant 
problems in lhe Soulb. · 

1bereue several reasons why watershed muaaen 
are conc:emed about tho uao of diazinon. To bcP,. with, 
diazinon is hi&hJY toxic to aquatic life at exceptioully 
low Ieveii. Toxicologists bave found that diazinoa 
c:awes l'llOIUiity in lhe popular bioassay orpnism. 
c~riDdaplutUJ dubia (water flea) at exposure Ieveli u 
low as 300 paru per trillion. In addition. di.az:iAoo is 
very soluble and therefore very mobile iD abe urbao 
cnviroDmeot. Although it eventually bRab dowa ia 
lhe eravironment, diazinoa has a halt·llfc or about 40 
days ia surflco walet'S. Ia addition, diaziDOft is typi· 
cally sprayed 11 a conc.:entrale on a spot basil ncar 
foundations, driveway cracks, sidewalk crevices and 
ocher impervious surf--. 

Given dlCIC fiiCtOI"'. it is noc surprising thai re
searchers are frequently finding diazinon in stormwa
tcranddry weather flows in urban streams. paniculady 
io tho South (Sc:huelcc. 199.5). Diazinon has bceo 
detected io urban streams in Sacramento. CA 
(O'Corutor, J 995) Atlanta, OA (Hippe etal., 1994) ud 
Dallas-Fon Worth, TX (Brush et al .• 1996). Ia each 
case, diazinon was dCICC:tcd in KVIy 90 pcn:cnt of aU 
stream samplea. Ia tho Texas study, the meu runoff 
concentration of diazinon al J I residential catchments 
was a whoppina 1800 nafl (partJ per uiltion). 

Until m::eDtly. our uodcntaodiDJ of rite sourca 
and palhwaysofdiazinon in urban wau:nheds bas been 
vety apane. A much ciCIRf picnn. howew:r. las 
n:ocody emcrpd from a comprehensive IUelfdl ef. 
fort in the San Francisoo Bay reaioa. Tho atudy ram 
lncluded lames Scanlin, Tom Mumley. Revita 
K.atznelson. Val O'Connor and many othercolleapea. 
The study team tu.s propessivefy tnoced diuillon 
soun:es to increasinc.Jy smaller walershod uaits. 'Ibe 
learn investipted diazinon at che regional acale. aDd 

then pnxeeded to urban watersheds, and even smaller 
subwatetsbeds. From there, they continued to trace 
di.Wnon through individual storm drain oulfaJis. 10 
street 3\Jtterl and finally,lo individual homes. In lddi· 
don, the team profited how diazioon il 
actually used in residential areas, ;r;zu .... ;r;1CT.W.I::II'.Ot·:a:;.r:;;·IRMN""a 
throup surveys and retail sales statiJ.. 
tics. Taken together, dle story of their 
search is both iateresting and very dis
turbing. 

Oiazlnon is highly toxic 
to aquatic life at 

exceptionally low levels. 

1be story bc&ins with how diazinon ;.c;:t~.!"~YI'MM"'-'»M~"MH""a 
ia actually used. kanlin and Cooper 
(1991} started by eheckinc statistics on retail sales of 
dlazJnon. which are tequired under California's exten
sive pesticide reponinc system. For the CalifomiaiUid 
the Bay region, Scanlin andCooperestimated lbat0.04 • 
lbs. of aetivo diazinoft was applied outdoon per persoa · 
c.acbyearintbcSanfra.acixoBayarea.Assuc:h.itwu 
1he leadinl insecticide uced in California. in terms of 
retail sales of active ingc:dicnL 1bc primary reason 
cited ror applyina diaziDOD wu pneral insect control 
(about SO percent), with aomc eddilional ~ coc:ontrQ( 
p.rden pest& (20 pcrcenl). About balf of the diaziDOft 
was applied to SII'UCIUI'eS. and half applied to lawns and 
Jandacaped areas. Diaziaon users were rou&bly split 
between homeowners and pcs1 control companies. 
Usen applied diazinoa as a liquid concentrate about65 
pcrceotoflhe time. Pd as panules aboul34 pen:eat of 
lbetime. 

eoacom about cliaziDo1l in the Bay .U was iai
tialt)' prompted bJ a series of tol.idty lestS c:oacluc:ted 
by Steve Hansen and others lhc early 1990's.()( 130 
nmoff'samplesfromBayan:aaeeks.22pcn:cntc:auaocl 
monality ID Ctri~ dubiJ2 within 48 hours. and 
fwther leltina revealed lhat diazinon was the primary 
c:ause{rcatznelsonandMwnley.l997}. Consequeatly. 
a synoptic stUdy wu undertaken ia 199$ 10 monitcr 
diazinon, and 167 urban creek .samples were coiJoeaocf 
around the Bay. Potential17 toxic levels of diaziaoa 
were fouad in 27 percent o( the atonn umplca (Tiblo 
I 06.1). 'l1lc study concluded that diazinon was a wide-
spread problem Ia many urban creeks. and aJso sus
pected lhaf chlorpyrifos, another in.seeticidc frequently 
found ia creek ruiotf. miaht aJso be a problem. 
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The next ch.aprcr of the story involved extensive 
diazinon sampling across the San Francisco Bay re
sion. New samplins method$ made it easier to detect 
diazinon at both lower levels and lowerc:ost. The study 
team compiled hundreds or samples, and detected 
diazinon in rainwater, urban runoff. dry weather flow, 
creek sedimentS. wastewaler effluent, and even lhe 
wate.rs of San Francisco Bay (Table 1 06.2). The high
est levels were found in stormwatet and dry weather 
flows in urban creeks. Rainfall was initially suspected 
as a major source of diazlnon. since previous research 
had found rainwater concentrations as hish as 4,000 
ngll. These very high levels. bowew:r, were collected 

in the hichlY agricultunl Central Valley ~fC&l!f~ 
and WCTeappatently influcnc:ed by tbc~ftof duw~ 
from orchard spayina.ln the San Francisc:o Bay re~on. 
diaz.inon was <ktectcd in less than one half of r~~n.faU 
samples, and no rainfall sample exceeded 100 naiL 

Diazinon was also routinely detected in wasu:water 
effluent, which was presumably due to indoor use and 
disposal. Treatment plants had gn=:al difficulty in re
movins this soluble insecticide. and it frequently caused 
the plants to nunk theircmuent toxicity tests. Oiazinoa 
levels in the water column of San Francisco Bay~ 
well below potential estuarine toxicity thresholds (30 
nail chronic, 80 n&ll acute). fl is wonh notin& th11lhe 
highest concentrations in the Bay were almos1 always 
found near urban credcL 

Based on the reiional monitorina data. the study 
team narrowed their focus to wban et'ef'ks, whcm the 
greatest potential for toxicity existed. Tbc search far 
watershed sources of diazinon then began in earnest 
Scanlin and Fen& (1997) performed aulom.atccl sam· 
piing of runoff and dry weather flow in Castro Valley 
Cruk, a S.S square mile residential watershed in 
Alameda County. They sampled 22 stonns over two 
years and detected diazinon in all events. 'The mean 
storm concentration wu 343 n&fl and ran&cd from 90 
to 820 na/1. As miJbt be expected, higher diuinoo 
levels were found during Sprin& stormc when applica
tion rates were greatest. Diarlnon concentrations also 
tended to be greater if it had been dry for several weeks 
befoR the storm. 

· .;:~~;Jblctl06.2: Summary otpi_a.z:inon:l.~v~ls.(ng/1) lrom Oif~~~n1 Sources in t~':, ~,, -~~ 
~~~an-Fmncisco Bay flegroQ '(ad:Jpted ftom K;,tmelson .1nd t.1umley. t997) :~ ·' 

Dlazfnon source tampllng N ..... Maximum lllnlman 

RalnfaU' I ••• .. 33 

Stonnflow• 23 212 S80 <30 
.. 

Dry wnther ftDw 43 . 2824 3,000 <30 . 
Creek MdlmentlblfllkiiJ G 18 • 2.& 

.. 

San Fnmct.co a., 65 to • .. <0.1 

W~er.mu.nt• 21 .. J?I. - <30 

t . ' 
Mun d .......... Wll'l ~· ~ oorle*«<IIIOta. a . . . . . 
Sel«ttd littMA'Iftolr........ . . . . . . . 

1 
Ciulnon ........ ., l"'tif.. from .. C:nnll VliJIJiy Cll ~·fRbcad.~ ~ PMiclde clllft wttrt about 
blo1:JI'djmof~...-~- Bay ................ ~.~by iorbAnd IPfllYing. 

• If two unm. ,....,.. • tllldudttd. f1ll ,_ etyli!MI'* caai•IIICI• c:topt m .,.,0 *· 
s Mean d tlltuent ctscfwge from Day ............ b....,t«<t .... ~ reti.c:ta hcQahold dllp08II. 

Aernovtli ..... trtatment pMnlaiMlC'aglld trit 315 ~ 
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High concentrations persisted for several days after 
storms and often exceeded 200ngl1. In geaera!,diaziooll 
levels dropped only SO percent two days after a storm. 
Scanlin and Fens (1997) computed a mass balance for 
Castro Valley Creek and concluded tha190 pc:«:cnt of 
rhe diu.iftOI'I Jo.ad was delivered by storm water ruDoff. 
lbcy concluded the mass load discharged by the Creek 
could be ecc.ounted by approximately 0.3 percent of 
diazinon applied outdoors in the watcrlhed. 'Ibis fi.Dd
ins suggests thai it takes very liule washoff of the 
applied diaziooa co prodllCe the observed instream 
conceinratioas. 

Sarnplins continued at smaller calehment scales. 
Seanlin and Fens coiJcc:ted grab sample& ia five small• 
ut.;hments within Castro Valloy Creek dwina a single 
storm event in April of 1996. 1llc raop of diazinon 
levels found in these catchments (mean 390 ngll, ranco 
201-675 ns/1) was nearly identical lO Chat. seeD io 
Castro Valley Creek, despite the fecc though each 
catchment differed gn:atly jo pervious area. residendal 
area. and opeo space. This su~eestcd Chat. diaziaoD 
loads could DOt be predicted on the basis of acncral 
land co~er variablel. 

The sevch for diazinon continued on u even 
smaller scale. Seanlin and Fen& moved \ap the 
catchments lo samp'e individual slreel puus. They 
collccud samples at 4S randomly IOiecled sueet pt· 
ta'J within two catchments of Casuo Valley Cn:ct 
during a sin&fe storm event in May of 1996. Bach sueet 
cutter served about four of five homes. At lasl. lhey 
wereablctofmddiaz.inoo hotspoli(Fipre 106.1). The 
mean di.lu:inon level climbed to 3.900 qll in all of the 
street guuer samples. bul lhe ranee spuned three 
orders (30 to 70,000 nJII). Afte.r a block by block 
search. d1ey concluded that diuinon lcvds in Casao 
Valley Creek were produced at a very small number of 
individual residential hotspots. As few as 2 to4 pcrc:ea1 
of residential homes in the watershed accounted for the 
bulk of diu.inon observed in Castro Valley Creek. A 
similar pauem was also observed In monitorins of 
small storm drain outfalls to San Leandro Creek (fis
ure 106.2). 

The final uage of monitoring evaluated diazi.Dola 
nmofT ftom individual homes. Two homea were •
leered for intc.nsive soun:e area sampliJll. Diaziloa 
was applied co each home at recommended rata aDd iD 
ai:COI'dancc with label ins~ons. Source area samples 
were collected from roof drains. patios and driveways 
foiJowift& rainfall events for fifty days after applicadoD 
(Table 106.3). As micht be cxpee1ed. lhe hiJhclt 
diaz.inon concentrations were recorded when i& rained 
a few days after initial application (I ,100 to 1.200.000 
nrJI). Nevertheless. high diaz.inon concentrations were 
stiU recorded in Nnoff cbnwl and even seven weeb 
after applic:aLion. The l~qCSt soan:c ~~~Cas 'W'tR patios 
and driveways, followed by roof drain&. 

Flgure 106.1: Street Gutter Sampling of Dfazlnon In • 
Ca•tro Valley Creek (Source: Scanlin and Feng, 1997} 

Figure 108.2: Dlazlnon Levels In Small Drain Outfallsln San 
Leandro Creek. Sprlng,199B (Sourot~: Kstznel•on 1111d Mumley, 

1997) 

......... . .. .................. __ ................ ,.. .. . .... -... . ... . . -.-...... .. 
• 

lmplfcatlou 

The diuinon rcscan:h has sevcnll profound and 
troublioaimplicationa. Tho fU'Sl is that harmful diazinon 
levels can be produced io urbllll streams from a handful 
ofindividual homes within any aiven watershed. Oac:e 
diu.inoa pu into urban sareams. it is not easy to 
remove iL Because ofits solubility. c:W'I"Cntscormwaicr 
and evea wasle"WW.Cer o-eaunent technoiOSY cannot til· 
nific:antly reduce diazinon levels. Tbe only real tool co 
control diaz:inoa in urban warershed.s is source con
tro~ either reduce the use of diazinon or to apply it 
in a safer manner. It sho11ld be .noted that residential 
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281,800 
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source areas monitoring indicated that "proper usc" 
still produced very high diaz.inon IeveLI, even when 
label directions were scrupulously followed. 

Consequently, a strong case can be made that the 
use of diazinon should be restricted or banned in 
residential areas. Fonunately, for she first time since 

diazinon was initially reoistered in 
n:E.'j~lll:!.H,}"'.Q!M~"'4 0 19.56, a unique opportUnity is currently 

The only real tool to 
control diazinon In urban 

watersheds is source control. 

• 

available to consider such actions. 
Every pesticide must be re-registered 
under 1988 federal pesticide resuta· 
tions, and diaz.inon•s registration is . . .. . . 

• 

, ,• •._ ....... ··.· ' .. :: '·. ~ " . ~: . . :: 

.8· 12 . 

·' -1.~.500 ,9,200' 
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<® ·MONTGOMERY WATSON 

To: Kim Lewand Date: July 19, 2000 

Lawyers for Clean Water 

From: Michael Drennan, P.E. Reference: 1026635.011801 

Subject: Impacts of Urbanization on Stream Channel Erosion 

Executive Summary 

The following key points are summarized in this memo: 
I) Urbanization creates significant adverse impacts on the aquatic environment, specificaJly 
increased storm water peak discharge rates, and increased storm water volumes. 
2) Traditiomil methods of addressing stormwater peak discharge do not address impacts of 
increased storm water volumes. 
3) Increased stormwater volumes prolong time of erosive velocity in stream channels and thus 

• 

the total erosion and sediment generation is increased. • 
4) Increased stormwater volumes expected from developments such as The Irvine Company's 
Crystal Cove Development will likely cause increased erosion and sediment generation in 
conflict with the Erosion, Sediment, Runoff, and Envirc;:mmentally Sensitive Habitat Area 
Policies of the certified Newport Coast Local Plan. 
5) Adverse impacts associated with urbanization can be reduced through maintaining post
development stormwater runoff volumes at or near pre-development volumes. 

Introduction 

The purpose of this memo is to discuss the potential impacts of urban development on stream 
channel erosion, describe how these impacts conflict with the Erosion, Sediment, Runoff, and 
Environmentally Sensitive Habitat Area Policies of the certified Newport Coast Local Coastal 
Plan (LCP), and suggest options for minimizing these impacts. 

Discussion 

1) Urbanization creates significant adl•erse impacts on tire aquatic em•ironment, specifically 
increased stormwater peak discharge rates, ami increased stormwater volumes. The impacts of 
urbanization on the aquatic ecosystem are well documented (Schueler, 1995, Livingston, 1996, 
US EPA. 1999). The adverse stormwater and environmental impacts ac:sociated with t 'A. '-\ ~ 
urbanization include: . ~ • 

;:r:--_ ,- ~ \:: 
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Decreased depression storage, floodplains, and wetlands 
Decreased infiltration 
Decreased evapotransporation 
Decrease stream base flows 
Decreased habitat and biodiversity 
Increased storm water volume 
Increased storm water peak discharge rate 
Increased pollutant concentrations and loadings 
Increased channel erosion 
Increased frequency of flooding 
(Livingston, 1995) 

One of the most obvious impacts is the increase in impermeable cover, or imperviousness. 
Imperviousness in an urban watershed represents the "impnnt of land development on the 
landscape" and is comprised of the transportation system (roads, parking lots, driveways, and 
sidewalks) and rooftops (Schueler, 1995). Transportation systems can comprise up to 70 percent 
of the total imperviousness of residential development and the imperviousness for a typical 
subdivision comprised of single·family homes can reach up to 60 percent (Schueler, 1995). 

The increase of imperviousness may change the characteristics of storm water runoff resulting 
from precipitation events. In fact, Ferguson and Deak (1994) assert that "urban development in a 
watershed increases storm-flow volume and peak [flow] rate." Hollis (1995) states that even 
"low levels of impervious cover (5 to 10 percent) are capable of increasing the peak discharge 
rate by a factor of 5 to 10 for storms smaller than the one year storm." Schueler ( 1995) agrees, 
asserting that effects due to increases in impervious cover is "more pronounced during smaller 
events" that are typical of winter precipitation in southern California. 

One method commonly used to estimate storm water runoff on small to medium-sized 
watersheds, like that of the Development, is the rational method. A detailed description of this 
approach is provided in Maidment (1993}. The rational method is governed by the following 
equation: 

Where: 

q=FCiA 

q =the peak discharge (length/time) 
F =a dimensionless conversion factor 
C =runoff coefficient 
i =the rainfall intensity(time} 
A = drainage basin area 

The runoff coefficient is the ratio of runoff to rainfall, where an increase in the runoff coefficient 
generates a hi5her peak fk>w {Schueler, 1995). Intuitively, an increase in imperviousness 
generates an mcrease in runoff volume. Table I illustrates this concept with a simple analysis 

2 



using the rational method. The Table shows how runoff volume of a one-inch storm over a one-
acre plot ranges from 218 cubic feet for an undeveloped meadow, to 3450 cubic feet for a .• 
watershed that has been made completely impermeable (a parking lot). Although this analysis is 
not based upon the Development, it does illustrate how urbanization leads to increased 
stormwater runoff volume. 

Table 1 
Comparison of One Acre of Parking lot versus One· Acre of Meadow 

Hydrologic or Water Quality Parameter Parking :Meadow 
Lot 

Runoff Coefficient 0.95 0.06 
Time of Concentration (minutes) 4.8 14.4 

Runoff Volume from One-Inch Storm (fe) 3450 218 

2) Traditional met/rods of addressing stormwater peak disclrarge rates do not address impacts 
of increased stormwater l•olumes. While the approach to addressing the impacts of urbanization 
is an evolving field, a common theme is emerging which acknowledges the limitations of 
managing only peak discharge rates. Traditionally storm water peak discharge rates have been 
the primary impact addressed by local development ordinances (Ferguson, 1994). A traditional 
response of state and local government to concerns about urban development has been to require 
suppression of the peak rate of flow leaving developments (Ferguson, 1994). For example, The • 
Irvine Company has proposed detention basins for their proposed Crystal Cove Development 
which prevent peak discharge rates in nearby streams from increasing above pre-development 
levels during the 100 year storm event to respond to the LCP'sRunoffPolicy. 

While Schueler (1995) comments that "more impervious cover directly translates into higher 
peak discharge rates, greater runoff volumes, and higher floodplain elevations," detention ponds 
are most commonly constructed to mitigate these effects. The primary goal of stormwater 
detention ponds is to reduce the peak discharge rate by slowly releasing water over. a longer 
period oftime. This concept is illustrated in Figure l, which is a hydrograph based on that of 
McCuen (1979). In this case, the total volume ofrunotf(represented by the area under the 
triangle) is the same with or without the detention pond. the only difference is that discharge 
lasts for a longer amount of time. · 
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Figure 1 
Stormwater Hydrograph • Effects of Increased Stormwater Runoff Volume 

Stormwater 
Runoff 
(cubic 
ft./sec) 

Peak flow without detention pond 

Peak flow with detention pond 

Time 

J) Increased stormwater volumes prolong time of erosive l'elocity in stream cltannels and tlrus 
the total erosion and sediment generation is increase(L Although storm water detention ponds 
can be a useful storm water management tool, increased stormwater volumes associated with 
urbanization cause increased stream channel erosion. Urbanization in a watershed tends to 
aggravate channel erosion by increasing storm flow volume, lengthening the time during which 
velocity is "over a threshold erosive velocity, and thus increasing the total erosion and sediment 
generation during a given flow event (Ferguson, 1994). McCuen and Moglen (1988) indicate 
that although "detention basins ... are effective in controlling the peak [flow] rate, the basins are 
ineffective in controlling the degradation of erodible channels downstream of the basin. The 
increase in runoff volumes that accompany land development causes greater rates of channel 
degradation because of the increased duration of high in-bank flow rates." Ferguson also states: 
"Increased volume of flow with urbanization has previously been criticized because it can 
increase downstream peak flows in open channels where tributary hydrographs combine, it 
prolongs time of erosive velocity in stream channels, and it represents water diverted from 
ground water recharge and stream base flow (Ferguson 1994). It appears that the total amount of 
erosion is increased downstream of detention ponds, since the time of moderate flow rates over a 
threshold erosive velocity can be extended for a much longer period than would be present in the 
undeveloped or "natural" watershed (Ferguson, 1994). 

At least four studies have estimated the increase of storrnwater runoff volume associated with the 
Crystal Cove Development. The first study that investigates storm water runoff in the area of the 
proposed development was conducted by Exponent, Inc. (2000). This study evaluates the water 
balance of the Muddy Canyon area of the development. The majority of the proposed 
development lies within the Muddy Canyon watershed. This study predicts that annual average 
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stormwater runoff volume in this watershed is expected to increase by 60 percent due to 
increases in paved areas (Exponent 2000). As noted above, this increase in storm water runoff • 
will likely cause increased stream channel erosion. 

The second analysis investigates the water balance of the Los Trances Canyon in the vicinity of 
the Development and was also conducted by Exponent (2000). This report indicates that for the 
Los Trancos Canyon watershed, which is to the west of the development, the post-development 
water budget is expected to change little. 

The third study was conducted by LSA Associates dated April 2000 and entitled Analysis of 
Coastal Drainages and Wetlands- Comparative History and Likely Future Habitat Conditions in 
Muddy Canyon. This report states that the proposed development will double the runoff into 
Muddy Canyon and increase the duration of the stormwater flows due to detention of 
stormwater. 

The fourth study, which was conducted by Tettemer and Assoc. (2000), is summarized in Table 
2. The Table shows the pre- and post-development areas of each subwatershed in the proposed 
Newport Coast Planned Community. Also shown in the Table are the stormwater runoff 
volumes associated with a 100-year storm event (defined as 5.62 inches of rain over a 24-hour 
period) before and after the development. The Table indicates that although the total change in 
subwatersheds area is nominal, there is an increase in stormwater runoff volume of 109.8 acre
feet, representing a 5.3 percent increase in runoff volume. 
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Table 2 
Pre· and Post-Urbanization Subwatershed Areas 

and Stormwater Runoff Flow Volumes for the Development 

Pre-Dev. 
Post-Dev. 

Difference Prc-Dev. Post-Dev 
Difference (post-pre) 

Sub-watershed Name Area (post-pre) in Flow Vol. Flow Vol. 
(acres) 

Area (acres) 
Area (acres) (ac-ft) (ac-ft) in Flow Vol. (ac-ft) 

Los Trancos Canyon at PCH 1101.0 1014.0 -87.0 459.0 426.0 -33.0 
Watershed A 87.0 123.0 36.0 52.3 76.2 23.9 
!watershed B(l)r, B(2)r 158.0 50.0 -108.0 62.0 9.0 -53.0 
Watershed C 10.3 4.9 -5.4 3.0 0.9 -2.1 
Watershed D 67.0 49.0 -18.0 18.0 0.0 -18.0 
Watershed E 19.0 24.0 5.0 4.0 0.0 -4.0 
Watershed M5 99.0 380.0 281.0 27.0 128.0 101.0 
Muddy Canyon 988.0 884.0 -104.0 1426.0 1521.0 95.0 

Total 2529.3 2528 9 -0.4 2051.3 2161.1 109.8 

While it appears that the proposed development has little affect on stormwater runoff volume, it 
is critical to note that this particular analysis was only describing the 100-year stonn event. 
MacRae (2000) asserts that the response of developed and undeveloped basins to extremely large 
precipitation events (such as 100-year storms) will be essentially identical. He continues to 
emphasize that typical small winter storms contribute larger runoff volumes in developed 
watersheds. 

4) Increasell stormwater volumes expectellfrom developments suclr as The Jn•ine Company•s 
Crystal Cove De1•elopment will likely cause increasetferosion am/ sediment generation in 
conflict with tlte Erosion, Sediment am/ Environmentally Sensitive Habitat Area Policies of 
tlte California Coastal Commiuion. The LCP's Sediment Policy states: "Sediment movement 
in the natural channels shall not be significantly changed in order to maintain stable channel 
sections and to maintain the present level of beach sand replenishment." The Erosion Policy· 
states: "Post-development erosion rates shall approximate the natural or existing rate before 
development." The Runoff Policy states: "Peak flood discharge rates of storm water flows in 
the major streams shall not exceed peak rates of stonn water runoff from the area in its natural or 
undeveloped state .... " The Environmentally Sensitive Habitat Area Policy states: "Natural 
drainage courses and natural springs shall be preserved in their existing state." 

As stated in Section 3, above: "Increased volume of flow with urbanization has previously been 
criticized because it can increase downstream peak flows in open channels where tributary 
hydrographs combine, it prolongs time of erosive velocity in stream channels, and it represents 
water diverted from ground water recharge and stream base flow (Ferguson 1994). Exponent 
indicates post-development stormwater runoff volumes are expected to increase by 60 percent in 
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the proposed Ccystal Cove Development and LSA indicates runoff volumes will double. These 
stonnwater runoff volumes will therefore likely lead to increased erosion and sediment 
generation, and potentially reduce the output of natural springs in conflict with the stated policies 
oftheLCP. 

Recommendations 

S) Adverse impacts associated wit/a urbanization can be reduced tltrouglz maintaining post
development stormwater runoff volumes at or near pre-tlevelopment volumes. At least three 
options exist for addressing the impacts associated with increased stormwater runoff volumes 
due to urbanization as described briefly below. 

a) Existing or proposed detention basins designed to reduc~ peak discharge rates could be 
expanded and modified to provide reuse of the water between storm events for uses such as 
irrigation. Treatment standards and methods would need to be evaluated as well as capacity 
requirements of the basins. Detention basins would need to be redesigned as retention basins 
such that water was retained for subsequent reuse rather than merely detained for subsequent 
release to the nearby creeks. See discussion below regarding retention basil! capacity. 

b) Existing or proposed detention basins could be expanded and managed as stormwater 
retention basins to retain stonnwater runoff volumes in excess of pre-development conditions for 
storm events up to 2 year, 5, year, or 1 0-year recurrence interval. Tettemer indicates 
precipitation values in the area of the Ccystal Cove Development for these storm events are 2.05 
inches, 3.68 inches, and 5.07 inches respectively (2000): Basins could be designed with a 
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sufficient depth to allow levels to fluctuate between the dry season and the wet season, • 
maintaining a minimum water depth the entire year. The size of the existing or proposed basins 
would likely need to be increased dramatically, but construction and land costs might be offset 
by designing the basins to provide multiple purposes. For example, many developments 
recognize the value of water features such as lakes or ponds as an asset to the overall value and 
appeal to the homeowner. A study by the National Association of Home Builders indicates that 
"whether a beach, pond, or stream, the proximity to water raises the value of a home by up to·28 
percent." (US EPA, 1995) 

c) Existing or proposed detention basins could be expanded and managed as stormwater 
retention/infiltration basins to retain and infiltrate stormwater runoff volumes in excess of pre
development conditions for storm events up to 2 year, 5, year, or 1 0-year recurrence interval. 
MacRae (2000) recommends that storm water retention ponds be constructed in order to contain 
two-year storm events. MacRae indicates that retention ponds designed to contain the frequent, 
but smaller, two-year storms produce a reduced stream outflow rate that minimizes downstream 
erosion. The approach, which is explained in detail in MacRae (1996), may be generalized in 
scope, but it presents one possible solution to the potential for erosion as a result of development. 

7 



.. 

• 

• 

• 

Ferguson also encourages stormwater retention and infiltration because it restores hydrologic 
function to watersheds. All the water from small, frequent storms, and the first water from large, 
infrequent storms, infiltrates the soil. Infiltration basin capacity is limited on sites with slowly 
permeable soils, yet it is hydrologica11y feasible to infiltrate a large proportion of rain water over 
the course of a year, and to treat a large proportion of storm events because most of the rain 
storms and most of the water are in small, frequent storms. For example in the Los Angeles area, 
daily rainfall of less than 0.1 inch occurs 12 days in an average year, and the frequency of larger 
storms declines logarithmically. Fifty percent of Los Angeles' annual rain falls in storms ofless 
than 0.8 inch. Thus the bulk of the annual rainwater and of the first flush events can be handled 
with retention/infiltration basins of modest water storage capacity (Ferguson 1994). 

A consideration of the ecological significance of the downstream aquatic environment should 
help guide decisions about what return frequency of storm ~vent should be retained and/or 
infiltrated from the Crystal Cove Development. Recognizing that the State Water Resources 
Control Board has designated the cove as an area of special biological significance, and the 
California Coastal Commission has designated the cove and Los Trances and Muddy creeks as 
environmentally sensitive habitat areas would further warrant evaluation of the cost to retain 
and/or infiltrate the 1 0-year storm event. 
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California Regional Water Quality Control Board 

Santi Ana Region 

W!AitOG H. Rlckal 
f«HUtey"" 
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fro11.:11011 

lllllm\tt Ad<:lrnc: ti~::.-....S'II':'Cb ea p.'Nt'Qebl 
373'1 J.uil'l Srr=t, Suitc soo. R.ivmldc. C&lifor~~ia 9~~0t•l.t41 

f"hgne (909) m_.llO ·FAX (llQ9)111-4lU 

Ms. 1\\lbe-cu .MJU'Shall 
.lrviru~ Com.munit) De\·dopment Company 
5!0 Nev.-port Ce-Mcr Drive, 7th Floor 
Newport Bctth. CA 92660 

REVISION OF TifE PRO?OSED CRYSTAL COVFJN'EWPORT COAS'T PHASES TV·3 &: IV-4 
PROJECT; RE'VlEW OF SEPTEMBER 30, 1999 W AI\r'ER OF WASTE DISCHARGE 
REQUIREMeNt'S 

Dear Ms. Marshall: 

On JUne 15. 2000, we :eeei,-ed a transmittal dated June a. 2000 ro: the abo,·c·rercrmerd pr<>jtc:l Your 
letter ir.di:ates that the prOPQSed Crystal Cove Ph.ast> [\'·3 &. IV-4 projec,;t has been re\ised. You are 
sc~:kin~ 0\i.r eg~q's confirmation that the wa:nT ofwa.ste diadarae rcquinmcr.ts issueci o:t September 
30, 1999 1ti11 CCivers the revisions to the proposed project. 

As iuther ex.plained. because pro;ect impacts to wc:Jand.s have been reduced. '9ie ~m not reconsider the 
Y.-alver ofwutc dir.charae rtqUL.~ts for thcGe impac~. With resp«t to potential r~eivins water 
q'J.3.1ity impe~ts. the proje~t will be el)vt:red by the Statcv.ide ge:\ml 'onstruction permit for 6tormwattr 
tnd the ;ount)' areawide stonnwater permit. IC our c:valuation ofmon1torina data or additional 
mformat:ion demonsnte& the: need. ~'¢ may iasue individual ~ discharge r~uiremen:s for the 
proposed proje..t. 

PBOJtCI DESCIUPD~ 
The Imne C"mmunity Development Comp~· (ICDC) is pt'OpQSing to dtvelop 68 1 acres of 
a 98C-acre parcel that is bounded by Cl')'stal Covt State Pvk to the so\11heast.; Pacif'i.: Cout 
Highway on tl-.e southwe;t; Los Trances Cmyon. Pelican Hill Golf Course. future residential 
cSevclopmmt md 1 parlciJia tot for die State Part to the DOrthwcst; and the S&n JoaQuir. Hilla 
TrAnSpOrtation Corridor to the northcut. The proposed project area inc!uda the entire • 
Muddy Canyon watashed between Sip) Peat IOd Lower Wishbone, all or the dnlinaacs 
usociat:d 'With Upper Wishbone. ancralsmall tnb.otariea &Ions the southca.atem slope of 
i..os Tranc:os Canyc.m. ud tbe extreme~ end ofMoro Cany011. 

The propoaed projett ia compised ofPhuea IV-3 and IV-4 that have been divided into 
seven ?l&nruna Area.s: 4A. 4.8, S, 6, 12C. t2E M4 120. The proposed develoJ)ment will 
consist of sina!e family recidential units (~3S dwelling umts are l'fOpolc4). a private 
remational facility, associated roadways, open spa~:ellnd trails, a:acS dninlae channel 
mM.fncat:ions . 

CaliftJriiU E1trito11mmltll Prtlt«&1t Afmq 

0 bq.clfld ,.,., 



MJ.Ilobel"'.l Mai'L'd 
tr.ll'le Corr.m>~nity Oe~tt~rnt1\t Compltl)' 
Jill) 14. 2000 

OBIGt!iAL PROJT.£1 NPACTSIMIIICADO~ 

hp2 

The project as previowly proposed impacted 2.!2 at.:HlS ofFedmll jwisdictior.al v.·atcrs: 0.10 
acres or isolated seasonal wetllnds; 0.13 acres of riparian wetlands associate!! with the 
creation of the Muddy Canyon detent1on basin; an4 2.49 a:rn or ephcmml drainages 
(streambed). Stormwater a.nd dry-ecason runoff from the dc\'elopment would. be dischar&e4 
'o Muddy Canyon Creek and Los Tnn.cos Creek which are tributary to the Pacific Ocean. 
Proposed mitigation for tho impacts to Fcdml jurisdi.ctiontl wa\m incl!Jc!ed the fotlowina: 
'reat1cn of0.4 acres of seasonal wetlands =·site; cteation of0.88 acres of riparian habitat 
upstream oftht Muddy Canyon detention basin;'tnd. for miription of the 2.49 acres o( 
ephemml drainage, 0.61 acres of riparian. habitat wilt~ enb.anced on-site, \ .44 acm of 
riparian drainase 'Nill be created on-lite and 2.61 acres of' river tcmee habitat will be 
dedicated off·site in the San 1oaquin Prcsh.,.,ter Mantl. To prevent aclverse lmpacu to 
Muddy Canyon Creek. Loa Trances Creek. and the Pacific Ooean. ICDC committed ro the 
di\·ertioo on.fuddy Canyon and Loa 1n.ncos CReb low floW'S to the sanitary s.ewcr, . 
installation ot filter fabric ba1s and other BMPa. and implemc=tation of a loni term water 
quality monitorin& proF~Jft. 

JtEVISf.D PBOJJ:C]' IMPACTSIMITIGAD2tf 
In the revised project. imputs to Fcdmtjuris.di~ticmal wetlands have been reduced to 2.59 
acres: O.'iO·Kres ofsc:UOMI wetlands and l.49ac:rn ofepht:mcmlsllCII.n'lbed. The Muddy 
Canyon detention buin hu been eliminated from tile proposed project however. minimal 
wetland impacts (0.0009 acres) may occur ill this am as a result oCveaetation loss due to 
ahadina from the preacneo of an &j7p1'0Ximuely 46 root-wide bridge across Muddy Canyon 
Creek. 

Four detention basins located within the development area an: pro'J)CIIed. Two of die basins 
'ITt 1.Tl \he upper portion of the de\o-elopmmt ill Pt.nnins A.Jcas 3A lftd 38. One detention 
basin is to be located In the lower portion or the project ••• in Pla.nnina Ana 5 lad ~ Mal 
detention basin is to be located in PtaMins Area 14. All nmoft'from tbepropo~ed project is 
to " conVC)'ed to Muddy Canyon Creek and Los Tr.mcos Creek; there will be tlO direct 
cfitc~ &om the proposed poject to the 1rviD: Cout Ale& o£ Special Biolopcat 
SisniGcuu;e. 

Mitiaa1ion for impactl to wetlands (0.10 acres) 111d epbaneral SU'tVIlbed remains 1he same 
u proposed in the oriJin,aJ proj~ (matiw of 0.-4 acres or IC8SOftl1 wet!anck on·site. 
onation of0.88 acru of riparian habitat upstnam oftbe Muddy C~nyon detention ba.si.n, 011• 

lite cuhanccmC"At of0.61~ma o(riperian babitu, oo-sttcm:ation oll." acres ofripariaa 
drtwae. and oft'-sitc dediQIQCD of2.62 acrcs). 

Miti,&ation proposed Cor the 0.0009 acres ot ahadina in Muddy Canyon ccmsiats of creation of 
0.002 ams or compmblc or bener qualh)' wetland habitat within the Muddy Canyon open 
space an~~. · 

Measures to address potmtial walcr ql.Wity implct1 remain t:be t.UDe u propoled iD the 
ori&inal project (low-flow divmion. inltall&tioa of filter f•bric bagaand impJmmtation ar 
lana tenon monitorin1 proarazn). Addition&l wakT quality protectioo measures proposed 
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ll"'·ine Co."m\urury Dtwlopmtll Co11puy 
Jllly 14. 2000 

include instaUation or water quality drai!'.a&e swa;u in the residential area and community 
areas, creation of riparian enhancement ar¢as immediately below major stonn d.,in inlets. 
and the in~! us ion of the water quality conditions and responsibilities in the Crystal Cove 
Community As$.01Ciation's CC&R's. 

Gi\'en that the projett impacts to wetlands have been reduced &om 2.72 acres to 2.59 acres and. 
miti&ation for these impacu is unchanaed from the oric.nal propoKd project (and is essentially 
enhanced). we ftnd that the criteria for wlivrr of wane dischara~ requirement for impacts to wetlll'lds 
and riparian habitats specified in Reso1utton No. 96-9 continue to be satisfied. 

To reiterate, as an ab!olutc minimum. por.enttal water quality impacts wm be ~O'fettd by the st.ate\N\de 
acneral constru~tion stormwatcr permit and the county area. wide stonnwater permit. We 'Will continue to 
cva1uarc the' approprialeneu or iS$1Jing an individual waste diselw&e rtquirtmcnts for the proposed 
project. 

Shou!d there be any questions, please conU.ct me at (909)782·3284, or Joanr.t Sc:h."\eidn or Hope Smythe 
o( my atafht (~9)'782-3:!87 or (909) 782-4493, respectively. 

~-w. E! . ._!/.~._ 
k lWIDJ.THIBEAULT 

Exccuuve omccr 

cc: 
The Irvine Company - Sat Taman'buchi 
U.S. £nvironmen:al Protection Agency, Wetlands and Stdl!ncnt Management S~tion-

Nmcy Woo (W"tlt·IO) ·. 
U.S. Army Corps of Engineers, los Anseies District -1ac Onma 
U.S. FiSh and Wildlife Scrvic:- Will Miller 
State Water Resources Concrol Board, OWQ.Nonpoint SoURe Certificanon and Loans Unit-

Timot.iy Sccvene 
Califomia IXpa.ttment or Fish and ~e. Lcng Bc.ch-Tmi Diem-son 
Calirom1a Coa!tal Commission- Teresa Henry 
Oraaae County Public Facilities and P.csourcea Department- Chru Crompton 
Oranae Cou.nty Public Facilities and Resources Department- Herb Nakasone 
Orange County CoastKctper- Ga.'T)" Brown 
Alhance to ReiCUt Crystal Cove - Laura Davick 
LSA Auoeiatc$, me.- An Homriahausen 
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MUDDY WATER IN- MUDDY WATER OUT? • A critique of erosion and sediment control plans 

Whitney Brown and Deborah Caraco 

Construction is considered the most damaging phase of the development cycle for streams and other 
aquatic resources. Many communities have responded to the many impacts caused by construction sites 
by enacting erosion and sediment control (ESC) ordinances Typically, the ordinances require developers to 
submit a plan that contains measures to reduce soil erosion (erosion prevention) and practices to control 
sediments that have already eroded (sediment controls). In addition, the plan may restrict and/or phase the 
clearing or grading needed to prepare a development site. Once an ESC plan is reviewed and approved by 
the local or state authority, the ordinance then requires the developer or contractor install and maintain the 
specified measures and practices throughout the construction phase. The construction site may be 
inspected for compliance, and if found lacking, an inspector may issue a permit violation, stop-work order, 
fine or other measure to compel action. 

Theory Collides with Reality 

• How well do these ESC programs work in the real wor1d? Not very well, according to six recent 
surveys of local and state ESC experts and administrators. Consider the following statistics: 

• Paterson's (1994) investigation of 128 North Carolina construction sites revealed that 16% of the 
ESC practices prescribed in the plan were never installed. Of the ESC practices that were actually 
installed, sixteen percent were not installed correctly and failed to perform. An additional18% of ESC 
practices failed because of a lack of maintenance. Combining these three sources of failure together, 
Paterson found that half of all practices specified in the ESC plans were not implemented property. 

• Mitchell (1993) surveyed state highway erosion control experts, and reported that 30% of 
respondents noted that at least half of the ESC practices specified in highway ESC plans were nev. 
actually installed. While 83% of the respondents indicated that they required a preconstruction 
meeting with the contractor to discuss ESC plan implementation, only 29% scheduled a pre- . 
wintering meeting. The state highway ESC experts cited five major problems in achieving better 
highway ESC control: lack of inspectors, weathe.r,lack of contractor cooperation, lack of state 
leadership, and contractor ignorance (in rank order). 

• North Carolina ESC surveys by Patterson et al (1993) found that contractors actually spent only half 
the estimated cost to install the ESC controls outlined in their plan. In addition, local governments 
expended three to six times more effort reviewing plans than actuafty inspecting them. Despite the 
fact that a majority of ESC staff spent time in the office, they received very little training t:~or did they 
train contractors. Training comprised only one tenth of one percent of local ESC program oudgets. 

• According to a survey of 24 ESC local programs in Northeastern Illinois by conducted by Dreher and 
Mertz-Erwin ( 1991 ). less that 45% of ESC plan reviewers had received formal training in ESC 
techniques. In addition, a slightly higher number of inspectors were trained in ESC techniques (55%), 
with most training consisting of informal field mentoring by more experienced staff. The researchers 
also reported a wide range of inspection frequency. For example, 25% of communities only 
conducted inspections in response to citizen complaints. and 10% inspected construction sites less 
frequently than one time a month. More positively, half the Illinois programs reported construction 
site inspections were done weekly or on a more frequent basis. 

• Corish's 1995 national survey of 40 local ESC programs documented poor plan implementation. For 
example, 67% of survey respondents indicated that ESC controls were inadequately maintained. 
Soils were not adequately stabilized within the prescribed time limit in 44% of ESC programs, and 
56% of programs encountered chronic problems with inadequate temporary soil stabilization (grass 
or mulch cover). 

Near1y half of the local program respondents noted that sensitive areas adjacent or within construction sites 
(such as stream buffers and wetlands) were inadequately protected from sediment or were actually cleared. 
57% of respondents indicated that trees and forest areas that were "protected" under the plan, were not in 
fact. 24% reported clearing frequently occurred well beyond the disturbed area specified in the plan. Last1t 
36% of the respondents in Corish's survey observed that steep slopes were improperly cleared, or were 
inadequately stabilized 

A national survey of over 80 local ESC programs conducted by Brown and Caraco (1996) discovered that 
10% of local ESC programs appear to exist only on paper, as they allocated no staff for either plan review 
or inspection. Staffing was a major constraint even for the established ESC programs in ![~ ~~nities 
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that processed in excess of 100 ESC pennits each year. Over half of these larger ESC programs had less 
than two plan reviewers and three inspectors to administer their program, and these staff were often asked 
to perform other duties • 

The lack of manpower reflects a chronic funding problem for many local ESC programs, as 75% reported 
that they were totally dependent on unreliable revenue streams such as application fees or the local 
operating budget. Brown and Caraco (1996) further noted that a third of all programs surveyed did not 
require engineering plans, and one-fourth considered themselves a "non-regulatory" program 

Several surveys also noted that ESC practices rated by experts as "most effective" were seldom applied at 
most construction sites. Conversely. a number of ESC practices rated as "ineffective" still enjoy widespread 
use (Patterson, 1994, Brown and Caraco, 1996). The four most popular practices cited in a national survey 
were silt fences, stabilized construction entrances, storm drain inlet protection and temporary vegetative 
stabilization- all of which rank high in terms installation and maintenance problems. · 

The actual sediment removal capability of many ESC practices appears to be fairly limited, with most 
practices achieving TSS removal of 50 to 85% removal rates, according to recent field research profiled in 
this issue. By contrast, sediment removal rates on the order of 95 to 99% are needed to achieve anything 
resembling a "clear water" discharge. 

ESC practices are increasing the cost of development, with various sources indicating that they comprise 
from 3 to 6 percent of total development costs. While this investment would have been unthinkable a few 
decades ago, it is evident from the foregoing statistics that much of this money is not being well spent
practices are poorly or inappropriately installed, and very little is spent on maintaining them. It is thus not 
surprising that many in the development industry view ESC plans as "muddy water in-muddy water out and 
a lot of money in between." · 

Taken together, these statistics confirm the impression that both the quality and the implementation of ESC 
plans needs to be greatly strengthened in many communities. In this article, we explore some practical 
factors that lead to poor design and implementation of ESC plans, based on surveys and expert opinion 
among ESC professionals. Next, ten performance elements are outlined to improve the effectiveness of 
ESC plans. Lastly, some practical recommendations are made to improve the capability of local esc 
programs to produce better results in the field, given the reality that resources will be always be perpetually 
scarce in most communities 

Why Do Erosion and Sediment Control Plans Fail to Perfonn 

Before esc plans can be improved, it is important to understand the underlying reasons why they fail. In 
general, the poor performance can be explained by two reasons. First, many ESC plans are poorly 
int~grated with other stream protection efforts occurring during construction. Construction is potentially the 
most destructive stage in the entire development process- trees and topsoil are removed, soils are 
exposed to erosion, steep slopes are cut, natural topography and drainage are altered, wetlands filled, and 
riparian areas are disturbed. Consequently, an ESC plan is about more than preventing sediment from 
leaving the site- it also sets forth how a stream will be protected during this critical stage of development. It 
should clearly outline where and how other stream protection measures are employed, such as wetland 
protection, forest conservation. stream buffers, and stormwater best management practices. It is worth 
emphasizing that grading and ESC plans are usually the only plans that are routinely read by earthmoving 
contractors at a construction site. Consequently, any stream protection measure that is dependent or 
influenced by their activities (and most are) should be clearly marked on the plan. 

Many communities fail to make this important link, and as a result, their ESC programs are not integrated 
into an overall stream protection strategy. For example, only 35% of the local ESC programs considered 
wetland protection in the ESC plan approval process, and an even smaller number (20%) reviewed esc 
plans within a watershed or special protection framework. (Ohrel, 1996). All too often, ESC plans tend to be 
developed in isolation from other stream protection plans prepared for the site- someone else designs the 
stormwater management practices. somebody else does the gradiilg plan, while others assemble any 
wetland protection. forest conservation, stream buffers or other sensitive areas requirements. Since each 
plan is often submitted to a different agency or approval process, there is no apparent need to integrate 
them .. 

A quick glance through many state and local ESC manuals reveals a second major r~n ~ ~ ESC 
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plans-cookie cutter manuals. Most ESC manuals consist of little more than a collection of a few dozen of • 
detailed standards and specifications for individual ESC practices. Very little guidance is given on how to 
combine ESC practices together into an effective plan. In particular, most ESC manuals provide very 
skimpy coverage about erosion prevention techniques, such as clearing restrictions, protecting the limits of • 
disturbance, and construction phasing. Many of the standard details for esc· practices are outdated, or lack. 
specific guidance on where and when a particular practice is appropriate. For example, Mitchell (1993) 
reviewed the contents of 49 state highway ESC manuals and found that 50% did not have detailed 
standards and specifications for 25 of the more common ESC practices. Few practices eyer seem to be 
dropped from ESC manuals, even if monitoring data or maintenance experience prove them to be 
inadequate. At the same time, design enhancements that can sharply increase the effectiveness of a ESC 
practice are often recommended but not required. Faced with this choice, cost- conscious designers and 
contractors will generally only chose to install that which is absolutely required. 

Since ESC manuals offer relatively little practical guidance, the responsibility for developing a quality plan 
falls to the design engineer. ESC plans, however, are often among the last elements of a construction plan 
to be completed, and are usually delegated to junior engineers which possess little hands-on ESC 
experience or training. Often, the only resources available to them are the grading plan for the site, a few 
sample ESC plans and the local ESC manual. Given a tight timetable, a designer rarely has time to visit the 
site to become familiar with construction site conditions. Thus, it is not surprising that many ESC plans 
submitted to local agencies for review are of poor quality. 

Local plan reviewers, in turn, often lack the time to fix mistakes, or may not have the field experience or 
specialized training needed to catch them. This leaves it up to the inspector to correct the mistakes at the 
construction site. At this point, the contractor (who based his ESC cost estimate on the original plan) is 
extremely reluctant to make any changes that results in greater expenses. 

Ten Elements of an Effective ESC Plan 

How can the implementation of ESC plans be improved? To start, designers and plan reviewers should 
check their ESC plan to determine if it includes ten critical elements as listed below, and portrayed in Figure 
X. These ten elements were drafted in consultation with local and state ESC experts, and present a 
comprehensive and integrated approach for achieving stream protection requirements during the 
construction. As a result, only four elements involve better design and selection of ESC practices. Three .• 
ESC elements emphasize non-structural techniques to prevent erosion from occurring and three others 
elements involve management techniques to translate the plan into reality: The ten elements are: 

1. Minimize Needless Clearing and Grading 
2. Protect Waterways and Stabilize Drainageways 
3. Phase Construction to Limit Soil Exposure 
4. Immediately Stabilize Exposed Soils 
S. Protect Steep Slopes and Cuts 
6. Install Perimeter Controls to Filter Sediments 
7. Employ Advanced Sediment Settling Controls 
8. Certify Contractors on ESC Plan Implementation 
9. Adjust ESC Plan at Construction Site 

10. Assess ESC Practices After Storms. 

Element No.1· Restrict Clearing and Grading to a Minimum. 

Clearing and grading should only be performed within the context of the overall stream protection strategy. 
Some portions of the development site should never be cleared and graded, or are sharply restricted. 
These include: · 

• stream buffers 
• forest conservation areas 
• wetlands, springs and seeps 
• highly erodible soils 
• steep slopes 
• environmental features 
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• stormwater infiltration areas 

A site designer can go even further however, and analyze the entire site to find other open spaces where 
clearing and/or grading can be avoided. Ideally, only those areas actually needed to build structures and 
provide access should be cleared. This technique, known as site fingerprinting, can sharply reduce 
earthwork and ESC control costs, by as much as $5000 per acre (Schueler, 1995) and is critical for forest 
conservation. All uprotected" areas should be delineated on construction drawings, and shown as the "limits 
of disturbance" or LOD. 

The LOD must be clearly visible in the field, and posted by signage, staking, flagging or most preferably, 
fences (i.e., silt fence or temporary safety/snow fence). The limits and the purpose of the LOD should be 
clearly conveyed to site personnel and the construction foreman at a pre-construction meeting. In addition, 
paving and other subcontractors that will be working on the site during a later stage of construction should 
also be routinely notified about the LOD as they arrive. 

Element No. 2. Protect Waterways and Stabilize Drainageways 

Streams and waterways are particularly susceptible to sedimentation, and a designer should always check 
to see if they are present at a site, and whether construction activities will occur near them. If so, no 
clearing is permitted adjacent to the waterway. As a secondary form of protection, a line of silt fence or 
earthen dike should be installed along the perimeter of the waterway buffer. If work is planned across or 
within the waterway, special crossings and diversion techniques will be required (WRA, 1986 is an excellent 
reference in this regard). 

Of equal importance, a designer should carefully map the existing and future drainage patterns at the site, 
known as drainageways. Not only are drainageways the major route that eroded sediments take to reach 
streams and waterways, they also are prone to severe erosion due to the velocity of concentrated runoff 
that travels through them. Consequently, special ESC practices are applied to the drainageway, depending 
on their slope and length, and the disturbed area that drains to them. An ideal drainageway serves as a 
grassed waterway, which may require sod, erosion control blankets or jute netting to prevent erosion during 
storms. In addition, checkdams may often be needed along the drainageway, using riprap, earth, silt fence 
or straw bales. The storage provided behind checkdams can trap sediment, and is a useful backup in cases 
where an upstream portion of the drainageway begins to erode into a gully . 

. 
Element No. 3 Phase Construction to Minimize Duration of Soil Exposure 

Mass grading of larger construction sites should be avoided since it maximizes both the time and area that 
disturbed soil are exposed to rainfall and therefore subject to soil erosion soils. As an alternative, designers 
should consider "construction phasing" whereby only a portion of a construction site is disturbed at anyone 
time to complete the needed building in that phase. Other portions of the construction site are not cleared 
and graded until the construction of the earlier phase is nearly completed and its exposed soils have been 
stabilized. 

Construction phasing is similar to "just-in-time manufacturing" in that earthmoving occurs only when it is 
absolutely needed. By breaking the construction site into smaller units, the disturbed area is sharply 
reduced. This is particularly critical for larger residential and commercial projects that may take one, two or 
even three years to finish. The potential reduction in sediment load from construction phasing can be very 
impressive; Claytor computes a 42% reduction in off-site sediment loads in a typical subdivision 
development scenario (Technical Note 80). 

Phased construction requires careful planning. For example, the phase must be planned so that earthwork 
is balanced within a phase, i.e., the "cut" soil from one area matches the ufill" requirement elsewhere. Other 
key elements of construction phasing are described in Technical Note 80, and include provisions for 
temporary stockpiling and construction access, and performance criteria for triggering a new phase. In 
addition, the phases should correspond to existing or future drainage boundaries wherever possible. In 
general, construction phasing is most appropriate for larger construction sites of 25 acres or more. 

Lastly, it is important to note that construction phasing should not be confused with the construction 
sequence, which outlines the specific order of construction that tne contractor must follow to complete a 
single phase. The construction sequence can also be a critical element of an ESC plan. For example, the 
construction sequence should clearly state that the first step of construction is a preconstruction meeting, 
that ESC controls must be installed prior to any clearing or grading, and disturbed areas must be stabilized 
within a prescribed time limit. In addition, the ESC designer should carefully evaluate the entire construction 
sequence to determine if additional ESC practices are needed. For example, the locati~ ~ ara~g-\,.ways 
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are often altered as the construction sequence progresses, particularly after storm drains are installed. 
Consequently, additional ESC practices may be needed to accommodate the greater runoff and new 
discharge points that occur in later development stages. 

Element No. 4 ·Immediately Stabilize Exposed Solis • The objective at every construction site is to establish a grass or mulch cover within a minimum of two 
weeks after the soils are exposed. Given the germination time for grass, this means that hydroseeding must 
occur within two to five days after grading. In northern climates, a straw, bark or fiber mulch is needed to 
stabilize the soil during the winter months when grass does not grow, or grows poorly. 

The value of soil stabilization cannot be overemphasized; research in Maryland has shown that it can 
reduce sediment concentrations by up to six times, compared to exposed soils without stabilization 
(Schueler and Lugbill, 1990). A review of over 20 field test plot studies of hydroseeding and various 
mulches on construction site soils indicates an average sediment reduction of about 80 to 90% (see 
Technical Note 81 ). ESC experts almost universally recommended mulching and seeding in the Brown and 
Caraco (1996) survey. · 

An effective ESC plan will clearly define time limits to establish grass and/or mulch cover, outline the rates 
and species of either cool-season or warm-season grasses to be hydroseeded (or type of mulch), and 
define the conditions under which the temporary cover must be reinforced (i.e, drought, severe erosion, 
poor germination etc). In particular, a pre-winter meeting should be held at northern construction sites to 
assess whether the existing soil cover will be adequate throughout these demanding months. A good 
construction contract should also include a contingency line item for replacing temporary cover in the event 
that the cover does not take (drought, poor germination, weather, etc). The last objective of the ESC plan is 
to permanently stabilize disturbed soils with vegetation at the conclusion of each phase of construction. 

Element No. 5 - Identify and Protect Steep Slopes and Cuts 

Steep slopes are the most highly erodible surface of a construction site, and require special attention on the 
part of the designer. Steep slopes are variously defined as being 6:1 to 3:1 or greater for existing 
topography, depending on region of the country. In addition, grading often creates engineered slopes on c. 
or fill of as much as 50% (2:1 h:v). Wherever possible, clearing and grading of existing steep slopes shou1 
be avoided altogether. 

If clearing cannot be avoided, special techniques can be used to prevent upland runoff from flowing down a 
slope. Otherwise severe gullies quickly form, and the slope can fail. The best method involves diverting 
upland flow around the slope using an earthen dike or slope drain pipe. An upslope line of silt fence can 
also be used for this purpose, but only if it is adequately anchored, and contributing flow lengths are 50 feet 
or less, and a permanent drainage structure is installed to protect the slope. 

Silt fencing at the toe of slope should be used with great care as high flow velocities and sediment 
movement downslope will quickly overload or knock the silt fence down. In addition, the performance of silt 
fence on the toe of slopes is rather low, ranging from 36% to 65% in two Oregon test plot studies (W&H 
Pacific, 1993). It may be advisable to use a scoop trap or super silt fence under these demanding field 
conditions (for a description of these techniques, see technical Note 82). 

Temporary seeding or mulch, by themselves. may not be effective in preventing erosion on the exposed 
soils of the slope (Harding, 1990). Additional stabilization methods may be needed such as erosion control 
blankets and mulch binders. Alternatively, the mulch application rate can be increased. In some cases, 
steep slopes can be protected in the winter months using plastic sheeting that is suitably anchored (e.g., 
temporary soil stockpiles), 

Element No. 6 - Install Perimeter Controls to Retain Sediment On-site 

Perimeter controls are established at the edge of a construction site to retain or filter concentrated runoff 
from relatively short distances before it leaves the site. The two most common perimeter control options are 
silt fences and earth dikes or diversions. Other options are available, inCluding using siaewalk gravel as a 
;>erimeter filter on very small and flat areas (Portland BES, 1994 ). 

When properly installed, located and maintained, silt fences are moderately effective in filtering sediment,. 
with reported removal rates ranging from 75 to 86% (Goldman, 1986 and review in Technical Note 82). A 
majority of the ESC experts, however, report chronic problems in maintaining silt fences (Brown and 
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Caraco, 1996 and Paterson, 1994) . A field assessment of over 100 silt fences in North Carolina indicated 
that 42% of all site fences were improperly installed and 66% were inadequately maintained (Paterson,_ 
1994). The correct placement of silt fences is discussed in detail in Technical Note 82 • 

The use of straw bale dikes as a perimeter control is not recommended for most communities, except in 
special circumstances. Only 27 percent of ESC experts rated the straw bale as an effective ESC practice, 
although its use was still allowed in half of the communities surveyed (Brown and Caraco, 1996). 

Earth dikes can also be employed as a perimeter controL For small sites, a compacted two foot tall dike is 
usually suitable, if it is hydroseeded. When larger dikes are employed it should be kept in mind that they will 
actually diverting runoff to another portion of the site (usually a downstream sediment traps or basins). 
Therefore, the designer should ensure they have a stabilized outlet, have capacity for the ten year storm 
event, and that channel created behind the dike is properly stabilized to prevent erosion. ESC experts 
typically report fewer maintenance problems with these earth dikes if they are properly engineered (Brown 
and Caraco, 1996), 

Element No. 7 • Employ Advanced Sediment Settling Devices 

Even when the best ESC practices are employed, construction sites will still discharge high concentrations 
of suspended sediments during larger storms. Therefore, the ESC plan should include some kind of trap or 
basin to capture sediments, and allow time for them to settle out. These settling devices face an imposing 
performance challenge, as they must operate at a 95 to 99% efficiency to produce a non-turbid discharge. 
Recent field research, however, indicates that most sediment traps and basins have sediment removal 
capabilities only on the order of 70 to 90%, and have a discharge TSS concentration of several hundred 
mg/L (see technical Note 83). 

The limited trapping efficiency of sediment basins in the field appears to be caused by two major factors -
the extreme difficulty in settling out fine-grained sediment particles in suspension (i.e, fine silts and clays) 
and the simplistic design of existing basins which does not produce ideal settling conditions over the range 
of storm events that can be expected at a construction site. Indeed, most sediment basins are nothing more 
than a hole in the ground . 

To improve their trapping efficiency, sediment basins must be designed in a more sophisticated manner. -
These design features include greater wet or dry storage volume, perforated risers, better internal 
geometry, use of baffles, skimmers and other outlet devices. gentler side-slopes and multiple cell 
construction. A series of recent field and lab research studies has evaluated the effectiveness of these 
additional sediment basin design features (see Technical Note 84). In addition, the ESC plan should contain 
a detailed inspection and clean out schedule for the basin, along with procedures for converting the basin 
into a permanent stormwater management facility. 

Elements No. 8 -Certify Contractors to Implement the ESC Plan. 

Plans don't stop sediments from eroding, contractors do. Therefore, the single most important element in 
ESC plan implementation is a trained and experienced contractor, as they are ultimately responsible for the 
proper installation and upkeep of ESC practices. In recognition of this fact, many communities now require 
that key on-site construction staff be certified to implement the ESC plan. For example, both Maryland and 
Delaware require that at least one person on any construction project be formally certified. 

Certification is obtained by completing a mandatory State-sponsored ESC training course. The certified 
ESC contractor is trained on why ESC is so important in stream protection, how to read ESC plans, and the 
proper installation and upkeep of ESC practices controls. Typically, the certified contractor is the liaison with 
the local inspector, and keeps a m~intenance and inspection log. 

Even if no formal certification program yet exists in a community, there are still several opportunities to train 
and educate construction personnel on how to implement the ESC plan. These include a mandatory 
preconstruction meeting, regular inspection visits, a pre-wintering meeting, and the final inspection upon 
completion of a phase or the entire project For example, Paterson (1994) documented that a pre
construction meeting can i.-,creases ESC plan compliance by as much as 15 percent. 

An inspector should view every meeting and site inspection as an educational opportunity, to provide insight 
into why ESC practices worked or failed, and what maintenance may be needed in the future. This last item 
is especially important, as many contractors may not realize that ESC practices require maintenance or 
repair from time to time. Given tight construction budgets and schedules, it is not surprisil).9 that man1,. 
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contractors wait until a local inspector tells them what needs to be fixed. Local governments that make a 
strong commitment to contractor education report that inspectors and contractors develop a more 
constructive and responsive partnership at the site. · 

Element No. 9 • Adjust ESC Plan at the Construction Site to Reflect Actual Conditions 

Plans are usually the first casualty in any military engagement, and must be rapidly revised if the battle is to 
be won. ESC plans are not much different. An effective ESC plan is usually modified as it moves from the 
office to the construction site, because of discrepancies between planned and as-built grades, weather 
conditions, altered drainage, and unforseen construction requirements .• The first two opportunities to revise 
the ESC plan occur during the preconstruction meeting and the initial inspection of the installation of ESC 
practices. Table 1 highlights some of the more common revisions to the ESC plan that may be needed. 

Regular inspections are needed to ensure that ESC plans are properly implemented, 

Element No. 10 • Assess the ESC Plan After Storms. 

After a storm passes, it is very clear whether or not an ESC plan actually "worked" at the construction site. 
If the storm was unusually large or intense, it is very likely that many ESC practices will need repair, clean 
out or reinforcement. For example, hydroseeding may wash away, silt fences over-top, earth dikes blow 
out, sediment basins fill up or new gullies are formed. Therefore, the last component of an effective ESC 
plan is a rapid response after a storm to assess the damage to ESC practices, and quickly correct it. 

TABLE 1: Stages of construction at which plan revisions should be considered 
(Source: U.S. EPA 1993) 

• 

The dynamic conditions at a construction site make maintenance of ESC practices critical. Still, some 
contractors will wait until an inspector threatens them with an enforcement action. The underlying reason for 
their reluctance is financial - most construction contracts include ESC as a single lump sum mstallation 
item in the bid estimate. More often than not, contractors "low ball" the ESC item to be competitive on the 
overall bid. Thus, they often balk at incurring the "extra" cost to maintain or repair ESC practices, since it 
decreases their profit margin on a job. To avoid these problems, a good construction contract will also 
include a contingency line item for maintaining and repairing ESC practices. Some estimates of the 
expected cost of maintaining selected ESC practices can be found in Table 2. 

Other maintenance requirements in the ESC plan includes the designation of an on-site (certified) · 
contractor responsible for maintenance, a minimum maintenance schedule, and a periodic self-inspection of 
the limits of disturbance. 

How Can Local Communities Foster Better ESC Plan Implementation? ~-"k • 
'-\~ 
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Over ninety percent of ESC programs are administered by municipal, local, or natural resource or soil 
conservation district agencies (Brown and Caraco, 1996). According to the same survey, sixty percent of 
local ESC programs were mandated by State law, but provided no funding to support local implementation . 
Local ESC agencies are chronicany·strapped for funds, and over 75% rely on local property taxes or 
application fees as their sole source of revenue. ESC programs must routinely compete with many other 
un-met spending priorities within a community, and often lose. Absent a dedicated funding source, it is 
doubtful whether many communities can ever afford the full complement of inspectors and plan reviewers 
they probably need. Given shoestring budgets faced by so many local ESC programs, how can they 
realistically improve the performance of ESC plans? 

When resources are limited, the only means of becoming more productive is to dramatically improve how 
existing ESC program resources are managed. With this in mind, the Center suggests ten modest 
management tips to get more results with less resources. 

1. Leadership. According to Shaver (1996), the best ESC. programs in the country share a common 
feature-committed local leadership. Key characteristics of effective leaders include 2 strong belief 
that ESC is a critical element of local environmental protection, a tireless commitment to educate 
designers, contractors, and the public about the need for better erosion and sediment control, and a 
willingness to try new approaches and techniques to continually improve the quality of the ESC 
program .. 

TABLE 2: Maintenance Costs as Percentage 
of Installation Costs 

(Source: U.S. EPA 1993) 

Practice Annual Maintenance as % of Installation 

Seeding 20% 

Mulching 2% 

Silt Fence 100% 

Sediment Trap 20% 

Sediment Basin 25% 

Inlet Protection 60% 

2. Redeploy existing staff from the office to the field or the training room. Plan reviewers can be 
assigned more time at construction site to get better feedback on the ESC plans they review, and to 
increase inspection frequency. In addition. training and education should become an integral element 
of the job description of both inspectors and plan reviewers, with as much as 10% of their time 
assigned to contractor training or public outreach. 

3. Cross-train local development review and inspection staff. An effective management approach 
involves cross-training in stream protection for all local development review and inspection staff. The 
cross-training provides ESC reviewers and inspectors with an understanding of important stream 
protection concerns at the site, such as forest conservation, stream buffer, wetland and stormwater 
management. At the same time, non-ESC staff are able to spot and refer ESC problems when they 
visit the site, and integrate ESC concerns in their plan review efforts. 

4. Submit erosion prevention elements for early planning review. Amend the development review 
process to require early review of the erosion prevention elements of the ESC plan (minimize 
clearing and grading, protect waterways, and construction phasing). Review of these elements 
should be closely coordinated with early site plan concepts. In some cases, review of erosion 
prevention elements can be shifted from the ESC permitting adency to the local planning agency. 

5. Prioritize inspections based on erosion risk. Use a simple spreadsheet model to schedule 
inspections more frequently for the construction sites most vulnerable to erosion (e.g, based on 
factors such as site area, slope, erodible soils. proximity to waterways, etc). Even if staff resources 
are spread too thin to inspect all of the sites, this approach ensures that the most likely problem sites 
will get the attention they need. <c_ "'}... '-\ ~ 

~ 5~ 
A f"t r\ If'\ A 



.t'age ~ 01 1 v 

6. Require designer to certify initial installation of ESC practices. The inspection process should be 
amended so that the ESC plan designer must visit the site to certify that the ESC practices called for 
in the plan have been correctly installed at the construction site (adjusting for any changes that may 
have been made at the preconstruction meeting). This simple requirement accomplishes two things. 
First, it is a useful enforcement mechanism to ensure that all ESC practices are actually installed • 
correctly. Secondly, it is also a great learning opportunity for ESC plan designers, as they can sea · 
how their plan works under the demanding conditions of a construction site. 

7. Invest in contractor certification and private inspector programs. The ESC workforce can be quickly 
multiplied when a community invests in a contractor certification or private inspector program. The 
Delaware model is described in detail in Appendices A and B of Homer et al (1994), and in Technical 
Note 85. 

8. Use public-sector construction projects to demonstrate effective ESC controls. Local governments 
are a source of a lot of construction projects - new schools, roads, and other infrastructure. 
Needless to say, ESC on these public-sector projects should be always be first class, so they can be 
used as demonstration sites for contractor training and tangible evidence of local commitment to 
ESC . In addition, public sector construction documents should include contingency items and other 
contractual provisions that allow contractors to recover the full cost of maintaining ESC practices. 

9. Enlist the talents of developers and engineering consultants in the ESC program. Both groups 
provide useful input on how ESC practices can be applied more cost-effectively or how the plan 
review process can be streamlined. Many communities have found that an advisory group is very 
helpful in developing a constructive partnership for improving ESC plans. 

10. Reinvent the local ESC manual. A productive task to assign to the advisory group is to revisit the 
current ESC manual and local training materials to improve the quality of ESC plans and the overall 
performance of ESC measures installed at construction sites. 

If these measures are taken, the murky mixture that usually leaves construction sites will be considerably 
less sediment laden. ESC plans will never produce 100% sediment free output, but the dollars communities 
spend on this task can be put to their best use if erosion prevention and sediment control practices are 
applied with greater care, vigor and ingenuity. 
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ORANGE COUNTY COISTKEEPBR 
441 Old Newport Blvd. Suite 103 Newport Beach. California 92663 

Office: (949) 723·~424 fax: (949) 675·7091 Email: coastkeeperHlearthlink.net • 
http://www.coastkeeper.org 

The Irvine Company 
Daniel c. Hedisan, Registered Asem 
SSO Newport Center Drive 
Newport Beach, California, 92660 

Irvine Community Development Company 
Daniel C. Hedigan, Registered Apnt 
550 Newport Center Drive 
Newport Beach, California 92660 

Irvine Ram:h Watct District 
Ronald Youna. General MaDqer 
P.O Box 57000 
Irvine, CA 92619-7000 

Dear Sirs. 

Western Golf Properties, Inc. 
John Nazarian. Registered Agent 
1S91S Ventura Blvd.. Stc 302 
Encino, California 91436 

·California Pacific Homes, Inc. 
Lyle McColloch, Registered Agent 
38 Executive park #200 
Irvine, California 92614 

B 
I am wn

11 
'ring thi

1 
's letter on behalf.ofOranseCoun~~fKeeperll andbyMtCal. ~. . • 

rown (co ective y, •coastKeeper") an reprd to disc ..... ,. .. o po utants 11orma 
Pacific Homa, Inc, Western OolfPropcttics. In~ Irvine Ranch Water District. Irvine 
Community Development Company and the Irvine Company. 

Section 505(b) of the Federal Water Pollution COD'lrOl Act("CWA, or the "Actj 
requires that sixty (60) days prior to the initiation of a civil action apinst any alleged 
violator under Section !OS( a) of' the At;t, 33 U.S.C. f 136S(a), a citizen must &iYe 
notice of' their intcrJt \0 sue to the discharger. the Administrator of' the U.S. 
Environmental Protection Apncy. the R.egiona.l Adminiacrator of the Environmental 
Proteaion Agency for the rqion in which such violation is allcpi to have occwm!. 
and the Chief Administrative Oftic:cr for the State in which the violation is alleged to 
have occumd. This letter addrcues: 

1) The Irvine Company. the Pelican Hill Golf Club, and their agents' 
(Collectively WflCj violations of' the Section 301 Act for unpermitted discharges of 
contaminated irrip.tion water from the Pelican Cove QolfCoune into Crystal Cove: 

2) The Irvine RIDcb Water Disttict't Publicly Owned Treatment Works' 
violations of its National Pollt.dant Discharac Elimination Syetem. \NPOESj Permit 
No. CA 8000326 and Section 301 of the Atf for dischataes of its emucm used u 
irription water 01'1 the Pelican Cove Golf Course into Crystal Cove; ad 



• 

• 

• 

Notice of Intent to Sue 
4 January 2000 
Pap2 oflO 

3) TIC's violations of the effluent limitations and reporting and monitorin& 
requirements ofNPDES Pcnnit No. CAS000002 (hereinafter "C~truttion Pennit"), 
State Water Resources Control Board, (hereinafter .. State Board") Water Quality Order 
92-06 OWQ issued pursuant to Section 402(p) of the Act, 33 U.S. C. § 1342(p). 

A. BACKGROUND 

1. The Crystal Cove Proj~t 

Crystal Cove has tong been rec-ognized as a precious part of California's aquatic 
resources. Among other things. dolphin birthing bas been observed at Crystal Cove. In 
1972. in recognition of the ecological value of Crystal Cove, the State Board designated 
Crystal Cove as an Area of Special Biological Sii!lificance {"ASBS"), prohibitina 
discharges of waste to Crystal Cove because ..... certain biological communities 
because of their value or fragility deserve very special protection consistins of 
preservation and main1enancc of natural water quality conditions .•• " 

Beginning in 1988. the Irvine Company undertook development of property 
adjacent to and drnining to Crystal Cove. TIC proposed <kveloping a golf course, as 
well as thousands of very large residences, a commercial center. and an equestrian 
eenter in 12 phases. TIC first applied to the Army Corps of Engineers for dredge and 
fill Permits pW"Suant to Section 404 of the Act ("404 Permit") for the alteration or 
elimination of creeks and wetlands in the first phase of the project. nc proposed that 
their fill aetivities could be conducted under Nationwide Permit 26 {"NWP 26''), which 
involved minimal public or agency oversight, based on the smAll amount of fill of 
waters of the United States involved. At that time, both the United Stata 
Environmental Protection Agency ("EPA} and the United States Department of Fish 
and Game (nDFG") both oppo&ed pennittin& the proposed tm. noting that given the 
overall scope of the proposed projed_ nc·s initial application "piecemealed" the true 
amount of till of the United Statn contemplated by dividina the pennittina processes 
by the proposed phases in violation ofNWP 26 and the Act. Despite these objections, 
and the flat prohibition on the discharges of waste to an ASBS set out in the Ocean 
Plan_ the Regional Water Quality Control Board, Santa Ana Region e•Rcgional Boardj 
issued a waiver of the required water quality tertification, and the Army Corps 
provided for coverage uuder NWP 26. nc has now applied for another fill permit 
under NWP 26 for five additional phases of the project. The fiU conducted by TIC iD · 
uch of the five phases of the project. totalina 5.22 acres, clearly exceed the three acre · 
maximum which may be permitted by NWP 26. Therefore Orange County Coast 
Keeper intends to oppose TIC's current application. and will request that any additional 
fill be subject to an individual404 Permit. 

By 1994, TIC had completed development of the golfcoune. named Pelican Hill.~ '-\ 
Pelican Hill Oolf Course is irrigated with tertiary trea~ or .. reclaimed" wastewater 
from the Irvine Ranch Water District's Publicly Owned Treatment Works ("POTW"). ~ ~ 
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The POTW remains responsible under the terms ofNPDES Permit No. CA 8000326, 
Regional Board Order NO. 94·22 ("POTW Pcnnitj for the final discharae of the 
irrigation water provided to Pelican Hill Golf Course. Section AI.. 1 2) of the POTW 
Permit specifically prohibits the disQbargc of reclaimed water to surface water bodies, 
other than emergency overflows from Sand Canyon Reservoir. Ontc applied to the 
golf course, the reclaimed water used for irrigation ~Uec'I.S in water features on the aolf 
course, having concentrated fertilizer, pesticidc3, ancl other pollutants usociated with 
solfcourscs, as welles the pollutants in treated wastewater, such as heavy metals and 
organics. Without ever having obtained any pennit, TIC regularly pumps these ponds 
of contaminated wasted water and discharges the wastewater ova nearby bluffs into 
Crystal Cove. This (X)ntaminatcd water cascading over the bluffs into Crystal Cave is 
such I commonly obser;ed phenomena that nc itself designa1ed the llQ "PcliC'Ift Hill 
Waterfall" on maps provided to tho Coasw Commission. Information currently 
available to Coast Keeper indicates that TIC illepUy discha.rin this wastewater to 
Crystal Cove on averaae four to six times per year, both duri.r1g wet and dry weather, 
most recently after dark on Christ:mas Eve, 1999. 

• 

In 1994 and 1997, TIC received extensions orNWP 26 covera&e from the Army 
Corps. Beginning in 1999, TIC began developing Phases one and two of the project. 
Storm water dischata!-s fi:om the &f8dina and other construction activities conducted for 
this phase of the project are replated. by 1hc Construction Penmt. The CotUtruetion .• 
Permit includes requirements that tho discharger maintain pollution control measures 

. mectina Best Available Technology standards, as well as flat prohibitions on discbarps 
which cause or threaten to cause pollution, or which cause or contribute to violations of 
water quality standards, including the prohibition on discharges of waste to ASBS's 
contained in the Ocean Plan. Information currently available to CoastKeeper, including 
photographs taken during site inspections, indicate1 that TIC has failed to comply with 
the requiremcn1S of the Construction Permit, and is dischargingetorm water containing 
heavy conecntrations of silt and other pollutants, as well u non.--storm water discharps 
containing high concentrations of chlorine and other pollutants.. into Crystal Cove. 
Although EPA noted some of TIC's violations of the Construction Permit and the Act 
and has orderod improved pollution manaaemcnt practices. TIC's violations continue. 

Thus TIC's developmcm project in the Crystal Cove area bas been conducted ill 
chronic violation of the Clean Water Act and State water quality protection taws. 
Clearly TIC views environmental regulation and protection u a barrier to its 
development plans. rather than u a means to preserve the resources of California. 
Orange County Cout Keeper intends to brina its Citizen Enforcement Action to 
compel TIC's compliance, and to stop the degradation of Crystal Cove. 

2. Orance Count)' Co11tKeeper 

Oranae County Coast.Keeper i• a non-profit public benefit corporation orpnizecl • 
under the laws of the State of California with ita main office in Newport Bcacb. ~~ "\'d. 

? ~~ 
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California. Orange County CoastKceper has approximately 160 members who live 
and/or recreate in and around the Oran&c County area. Oran&e County CoutKcepcr is 
dedicated to the preseMtion., protection, and defense of the environment, the wildli£c, 
and the natural moW'Ces ofOrege County area receivina waters. To further these 
goals, CoastK.eeper aetively seeks fcdml and state agency implementation of the Act 
and, where necessary. directly initiates cnformncnt actions on bcbalf of itself and its 
members. 

Members of Oranp County CoastKeeper reside near Otange County Bays. area 
Riven, and coastal .receiving waters, including specifically Crystal Cove, and usc and 
enjoy those waters for teereation and other activities. Members of Orange County 
CoastKeepcr use and enjoy the waters into which pollutants from TIC's illegal 
inigation water dischargn and eonstruetion ac:tivitics are dischar&ed. Members of 
Orange County CoastKeeper use those areas to fish. sail, boat, kayak, swim, bird· 
watc~ view wildlife and engage in scientific study including monitoti.Dg activities. The 
discharge of pollutants by TIC impairs each of those uses. ihua. the interests of 
Orange County CoastKeeper's members have been, arc being. and will continue to be 
adversely affected by nc·s failure to comply with the Clean Water Act. 

B. VIOLATIONS OF THE ACf FOR DISCHARGES OF WASTEWATER FROM 
PELICAN COVE. GoLF COURSE TO CRYSTAL COVE 

CoastKeeper hefecy puts you on notice that upon the expiration of sixty (60} days 
after the date of this NOTICE OF VIOLATIONS AND INTENT TO FILE SUIT, we 
intend to file ~uit in Federal Court against the Irvine Company, and its agents and/or 
affiliates, including but not limited to California Pacific Homes and Irvine Community 
Development Company,W~ Golf Properties and the Irvine Raneh Water District. 
Those violations arc set out in further detail below. 

1. Unper111ltted Diachar&es ofWutewater !rom Pellw:a Cove 

Section 301(a) of the Clean Water Act, 33 U.S.C.§1311(a}, and its implcmen.tina 
regulations require any penon who discharacs or proposes to discharge pollutants. 
including storm water discharges associated with industrial activity. into the waters of 
the United States to submit an NPDES permit application. 

Information cu.rrently available to CoastKcepcr indicates that TIC has 
discharged wastewa1et in the form of collected treated eftlucnt used for irrigation at the 
Pelican Cove Golf Course into Crystal Cove at least four to aix times per year, 
discharging for at least 24 hours on each ticcasion. for a total of at least 20 dis~hups. 
t.:oastKeeper's review of files at the Regional Board indicates that TIC bas never 
obtained or even applied for a permit for these discharges of pollutants. Further, TIC's 
most recent illept dis.ch.a.rae orwastewater, conducted durina the night or Christmas 
Eve. indicates that TIC is aware the discharge is illegal. and is attempting to avoid 

a~ 
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detection. TIC's unpermitted diso~ total at least 20 violations of the~ and 
those violations are continuing. CoastKeeper believes that cvi~ of additional 
discharges will be obtained during 1hc sixty day notice period. Coa.stKcepcr 1hcrd'ore 
spetiflcally puts you on notice tbat any additional discharp events that C0881Keeper 
d.iSCQvers after the date of this letter will be included in CoastKeeper'a enf'or=nent 
action. 

2. Diachafies ofWatewater from PelkaD Cove ill Vlolat\oa. of NPDES 
Permit No. 8000326 . 

• 

TIC obtains the tertiary treated wasteWater it U$e$ Cor irrip.tion at the Pelican 
Cove golf coune trom the IMae Ranch POlW. The POTWa effiuen1, whether sent to 
the Sane! Canyon Reservoir, or to rc-users such as TIC, is reauiated by NPDES Permit 
No. 8000326. Section A(12) of the Pcnnit prohibits the discharp of effiucnt to 
surface water anywhere except for rcclama!ioa uses or duriDJ occasional overltows to 
San Diego Creek. 'I'he:efore the direct discharps of the POTW's emuea.t from the 
Pelican Hills &el! come \0 Crystal Cove is in violation ot'NPDES Permit No 8000326. 
Information currently available to Coast!Ceeper indicata that etnucm tlom the POTW 
hu been discharsed from the Pelican Cove Golf Course in1o Crystal Cove at least four 
CO six times per yev,10t~Iiq hundreds of thousands of gallons. for a total of at least 20 
violations of the POTW Permit and the Act, ancl that those violations are onaoina. 
CoastKccper believes that evidence of additional disch.lqcs will be obtained dUJiDs tbe • 
sixty-day notice period. CoutKeeper therefore specifically puts you on notice that aay · 
additional c:lischarp events that CoutKeeper discovers af\cr the date of \his letter will 
be included in CoastK.eep:r's enforcement actiOD. 

C. VIOLATIONS OF THE ACI AND GENERAL CONSTllUCIION PERMIT NO. 
CAS000002. 

Section 301(a) of the Clean Water Act, 33 U.S.C.§131l(a), am! its implcmcntiD.& 
reaulations require any person who discharges or proposes to dilebarp pollut&Dtl, 
iDcludiq stotm water discbarps aasoeiatccl with ~on activity, into the waters 
oftbe United Statet to submit a NPDES permit application. Discharprs o!storm water 
wociatecl with construction IC1ivity are requin:d to apply for 1111 individual permit, 
apply throuah a group application. or seck coveraae under a promulgated storm water 
general permit such u the State Board's Construction General Permit. 't'hc Sta" of 
California issued General Permit No. CAS000002 wbicb req,uites ex.istin& facilities 
subject to its tams to file a Notice of Intent {"NOI•J ror covmp under the Permit 
prior to commencement or construction activity 

A review of files at the Rcsional Water Quality Control Board incticatcs that nc 
filed aa NOI for coverqe UDder the General Permit. althoqh the NOI is not datec:l 
While TIC filed an NOI, site inspections. anc!a review ofnc•a compliance documents, 
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by CoastKeeper indicates that TIC fails to comply with the terms of the Construction 
Permit and the Clean Watt:: Act. 

1. PiKhatm lp Ilolatfon otthc Ast agd the ctperal Permit. . · 

Provision A(2) of the General Permit prohibits storm water distharKCS and 
authorized non storm water discharses which cause or threaten to cause pollutiotl, 
contaminatio~ or nuisance. Provision B(l) of the Oenetal Permit prohibits stonn water 
discharges to surf~ or srou.ndwatcr which ad~ly impact human health or the 
environment. Provision B{2) of the General Permit prohibit& stonn water disch.uges 
which cause or contribute to an exceedance of any water quality standards contained in 
applicable State plans, includins specifically the Ocean Plan. 

Coast.K.eepe:r hu observed and phatograpMd larie amounts of turbid storm water 
discharging into Cry&tal Cove during and immediately after storm evenu. Inf'onnation 
currently availab! . ~ c~ indicates that from at least 11anuary 1999 to the 
present, TIC has discharged storm water a.ssociated with construction activity and storm 
water containing pollutmts to two concrete storm water pipes eonveyins storm water 
from the site to Crysul Cove, via Muddy Creek ad Los Trancoa C~ dwin8 at least 
every rain event over 0.1 inches as determined by the National CliDlatic Data Center~ or 
on at least 3 separate occasions. In addition. nc discbar'&el ~y from tht open 
hillsides of the consuuction area 1hrough at least four atorm witct conveyance ditches, 
none of which have any type of filtration or other pollution wntrot measure. When 
additional rain data becomes available, BayKcoper intends to usc the new data to add 
those violations wits enforcement action. TIC will continue to be in violation oftbc 
General Permit each day they discharge contaminated storm water which causes or 
threatens to cause pollution. contamination. or nuisance. which adversely impacts 
human health or the environment, or causes or contributes to a violation of any water 
quality standard contained in applicable State plans and the Basin Plan. · 

Section A(l) a.nd C(3) of the ConstrudionPennit also prohibit discharges of 
non-storm except in certain limited circumstances, a.nd in all events prohibits non-storm 
water c:lischariet which cause or contribute to violations of Water Quality Standards set 
out in Ocean or Basin Plans. Inf'onnation currently available to CoastKeeper indicates 
that TIC bas Rpe&tedly discbatpd polluted notHtorm water to Crystal Cove. For 
example, on 15 November 1999, over a period of approximately five hours TIC 
discharged a large volwnc ofwutcWater containing hip concemrations of chlorine to 
Los Tra:neos Creek and Crystal Cove. CoutKecper has also observed and . 
photographed hishly turbid discharps from Los TtmCOS Creek du.rina dry weather, 
creatina large silt plumes in Crystal Cove, on 20 September 1999, 14 August 1999, and 
8 August 1999. CoastKcepcr investigated the somce of the 20 September 1999 non· 
storm water discharse, and discovered that a flesh water pipe had burst on TIC 
property. completely washing out an adjacent road.. and ~ng the hUiJ: plum of sill 
in the Creek and Crystal Cove. TIC bas therefore viola~ the Const;ru(;tion Permit and 
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the Act on at least rour occasions, and those violltions are continuins. Coast.Keeper 
believes that evidence of additional discharges will be obtained durina the sixty day . · 
noti~ period. CoastKcepcr therefore specificaJly puts you on notice that any additional 
discharge events that Coas«eepcr dj~vers after the date of this letter will be included 
in CoastKccpcr's enforcement a.:tioa. 

2. Failure to Comoty with Terms of the General Permit. 

The General Permit requires storm water disthar)ets to comply wilh its terms, 
includinj the development and implcmcntaU.on of a Stonn Water Pollution Prevention 
Plan ("SWPPP") and the development and implemetltation of a Monitoring and 
Reporting Program. TIC is not complyin& with these terms of the General Pcnnit 

a. Storm :Wttsr Pollutlgp PmepUop Prpmm · 

Section A and the incorporated Fatt Sheet of the Oencral Permit requires 
discharprs to develop an4 implement a SWPPP which satisfies certain minimum 
requirements. The SWPPP must set include pollution control measures which meet 
Best Available Teclmology Economically Available ("BAT") and Best Conventional 
Pollutant Control Technology ("BCT"}. The SWPPP must also include, amons other 
elements: 1) a description of poten1ial sources of pollutants to the storm water system; 
2) a site map showing the location of pollution control practices used during 
construction; areas used to store soils and wastes; areas of cut and fill; areas of soil 
disturbance; ems of potential soil erosion where control practices will be used durin& 
construction; locations of post constn.letion coutro! practices; and vehicle storage and 
service areas~ and 3) a description of storm water management practices, Best 
Management PJ'Kticcs ("BMPs") and preventive mainteuanGc. 

Information currently avaa1able to CoastKeeper indicates that nc has not 
developed and implemented an adequate SWPPP for its Facility. TIC has failed to 
implement, and the SWPPP f'ails to incorporate, pollution conuol measures that achieve 
the BAT standard. While the SWPPP bas forms descn'biq pacra.Uzcd BMPs for 
construction activitin, the SWPPP fails to provide any site specific application for 
these measW"Cs. Aa a result, few if any of the measures aenerally described iD the 
SWPPP have been implemented. For example.. TIC's SWPPP iDCludea a description of 
some track-off control measures. yet the SWPPP map fails to desipate inpeu or 
egress points at the site, or to describe where track-ofT measures should be 
implemented. CoastK.eeper investiptors observed no track-oft' pollution prevention 
measures at the ingrcas and caress points at the site. The SWPPP fails to mention 
numerous storm water conveyance ditches and discbar&e points observed durlni site 
visits. The SWPPP does describes two primacy discharge points from. the site, yet 
provides for no tiltef"ini or other treatment for these discbaries flowina directly to 
Ccystal Cove. The SWPPP fails to provide any specificity, either in the narrative 
section or in the site map, as to areas of cut and fill, soil disturbance, soil or waste 

e~ 

~ 

• 

•• 



• 

• 

• 

Notice oflntent to Sue 
4 1anwuy 2000 
PqeBof10 

storage, or the location or control me.surcs to be implemented. The SWPPP fails to 
provide for BMP's for vehicle fueling, and CoastK.eepcr observed and photographed a 
large tank used for diesel refueling without secondary containment or any storm water 
controls at the fueling area. CoastKecpcr invatigators observed steep slopes of 
exposed, graded soil with inadequate or non-existent erosion controls adjacent to both 
Muddy Creek and Trancos Creek. Further, the SWPPP fails completely to mention any 
post construction control practices. 

Each day that TIC conducts con,truction activitiOJ with inadequate BMP·s and 
an inadequate SWPPP is a violation of the Construction Permit and the Act TIC has 
been grading and diaturbing &ail at the Crystal Cove Project since at least 11anuary 
1999, for at least 366 violations of the Act, and these violations are ongoing. 

b. Mopltoriu and Beportl.gg lromm 

Provision E(3) and Section B( 1) of the General Permit requim dischargers to 
develop and implement a monitoring program . 

• 
Section B(3) 4 (4) and Section A(9) of the Ocncral Permit requires disdwgm to 

conduct site inspcttions to identify areas contributina to storm water discharps, to 
evaluate the effectiveness of the BMPs measures in reducing pollutant loadinj. and to 
evaluate whether pollution control measures set out in the SWPPP arc adequate and 
properly implemented. Section C(9) & ( 1 0) require dischargers to certify. based on the 
annual site inspection. that the facility is in compliance with the General Pennit and to 
report any noncompliance. 

lnfonnation currently available to CoastKeeper indicates that TIC has not 
developed an adequate m.onitorins and reporting program. nc has failed to identify 
and report the illep.l dUclrargcs. includiD& contamin~tcd storm WBtcr and non-storm 
water, or to evaluate in a meaningful way and therefore ~rrect the serious inadequacies 
in its SWPPP and SWPPP implementation. Therefo~ the TIC Facility has been in 
continuous violation of the monitorina and reporting requiremcms every day since 1 
January 1998, for a total of at least 366 $0p&rl1e violations. nc will ~ntinue to be in 
violation of the monitorina and reporting requirements every day they discharp non 
stonu water and storm water containing pollutants withoUl developing and 
implementina a Monitoring and Reporting Program for its facility. · 

In addition to these violations set forth above, this notice covers all violations of 
the Clean Water Act by TIC evidenced by information which becomes available to 
CoastKeeper after the date of this NOTICE OF VIOLA. TION AND INTENT TO Fn.E 
SUIT . 
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Pursuant to Sec:tion 309(d) of the Act, 33 U.S.C. § 1319(d), and the Adjustment ot 
Civil Monetary Penalties for lnflation., 40 C.P.R. Pan 19, each facility's __ 
separate violations of 1he Aet subjects the violator to a penalty of up to S27,SOO per day 
per violation. In addition to civil penalties, CoastKeeper will seek injunctive relief' 
preventing further violations of the Act pursuant to Sections ~OS{ a) & (d), 33 U.S.C. f 
136S(a) & (d), and sueh othcrRlicfas is permitted by law. Lastly, Scdion 50S( d) of 
the A~ 33 U.S.C. § 136S(d), permits prevailing parties to recover costs and fees. 
CoastK.cepcr has retained legal counsel to represent them in this matter. All 
communications should be addressed to: 

Daniel Cooper 
Layne Friedrich 
Lawyers for Clean Water 
c/o San Francisco BayK.eepcr 
Presidio, Buildini 1004 
POBox29921 
San Francisco, CA 94129.0921 
Telephone: ( 41 S) 561·2222 

• 

Cds~tKfieel. per believes this NOTICE 0
1 
F INTENTf 6.:r~sUE .suffici~odntly statshertls .· • 

groun ,or 1na suit We intend., &t the c ose o the V"\JAY nouce pen or o Y 
thereafter to file a citizen suit under Section SOS(a} of the Act against the bvine 
Company and the Irvine Ranch Water Disttict for violations of the Act. 

During the 60-day notice period., we would be wlllina to discuss effective 
remcdiC! for the violatioas noted in this letter. However, if you wish to pursue such 
discussions in the absence oflitigation, we suggest that you initiate those discu.ssi~ 
within the next 20 days so that they may be completed before the end of the 60-day 
notice period. We do not intend to delay the filing of a complaint in federal court if 
discussions arc continuill& when that period ends. 

Very truly yours. 

Cc list on next paac 

Carol M. Browner, Administrator 
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U.S. Environmental Protection Agency 
~01 M Street, NW 
Washington, D.C. 20460 

. 
Felicia Marcus, Regional Administrator 
U.S. Environmental Protection Agency 
R.c&ion 9 Office 
7S Hawthorne Street 
San Francill':o. CA 9410!-3901 

Walter Pettit, Executive Director 
State Water Rcsourccs Control Board 
901 P Street, P.O. Box 100 
Sacramento. California 95812-0100 

Gmld J. Thibeault, Executive Officer 
R~onal Water Quality Control Board, Santa Ana Region 
3737 MainS~ Suite 500 
Riverside. California, 92501-3339 

Pelican Hills OolfClub 
226~ 1 Pelican Hill Road South 
Newport Coast, California 926'7 

Irvine Ranch Water District 
1S600 Sand Canyon Avenue 
Irvine, California 92718 
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\Jffice of Susan Jordan 
2920 Ventura Drive 
Santa Barbara, CA 9'3105 
PH: 805·563-21 67 
FX: 805-563-2367 
SjordanS 1 @)aol.com 

Board of Directors 

Melvin L Nutter, Chairperson 
Phyllis Faber 
Joan Jackson 
Susan Jordan 
Patricia McCoy 
Jerry Meral 
Ann Notthoff 
Celia Scott 
Honorable Alan Sieroty 
Lucille Vinyard 

Zad Leavy, Gener:a/ Counsel 

Honorary Members 

The Honorable 
Anthony Beilenson 

Melvin 8. Lane 

. LEAGUE FOR COASTAL PROTECTION 

July 20. 2000 

Califonua Coost:ll Commission 
200 Ocean gate, 1Oth floor 
Long Beach. CA ~ 
Ann: Teresa Henry 

Re: Appeal No. AS.IRC·99·30l 

Dear Commissioners and Ms. Henry 

CALIFORNIA 
COASTAL COMMISSION 

• 

This letter details the hisiOry of the project under appeal and LCP' s conunuing 
concerns. LCP would like to make clear that it does not dispute the rrvme 
Campany'8 right to develop within the appeal area but feels that there are 
continuing concerns regarding water quahly and the preservation of Crystal Cove 
State Park, the beach and the wateiS of the ASBS that lulve, as of yet.. not been 
adequately addressed 

Proied Appeal Background 
It has been roughly one year since the League for Coasud Protection brought the 
hvine Crystll Cove project located in the appeal areas of 4A, 4B, S.6.12C, 12E 
and 12G to the attention of the California Coastal Commission. The impetus for· 
LCP·s concern was 1\\-·o letters from the Deparunent of Fish aDd Game and the 
Em:ironmenml Protection Agency that were strongly critical of lhe Irvine 
Company's application to the Army Cocps uf Engineel'S for a nntion\\ide permit 
to fill roughly 6 miles of intennittent and ephemeral streams. . .• 

Misuse of Sationwide Permlt l6 
Always oontroversial, NWP 26 was designed to pto"ide a streamlined process for 
small projects where fill was limited to no more than 500 feet of linear sm:am bed. 
Itvine argued then., as they continue to, that the almost 6 miles of intermittent and 
ephemeral draina.,oes that they were going to fill did not q\l3lify as streams (In·ine 
prefers to refer to them as erosion gullies) and thnr they sen'ed litde purpose 
within the watershed. EPA strongly disagreed and argued that the filling of these 
drain::tges \\'aS like cutting the fingers off the hand of the wntershed and '1\:ould 
result in increased. erosion and damage to both strtams. which represented the last 
relatively unaltered drainages in all of Orange County. 

Inadequate Monitoring Fails to Document Impacts to Lo' Irapcos 
In its auempt to gain Coo.stal Commission approval of its project as originally 
designed, Irvine supplied extensive documenwion purporting to show that their 
proJect would have no negative impactS ro the streams, the beach or to the watcrs 
of rhe Crystal Cove. which are officially desipred as an Area. of Special 
Biological Significance and a Manne Life Refuge. 1be centerpiece of their 
argument was a monitoring study (.:'Onducted by Dr. Ford rhai wa~ required by the 
LCP 2nd amendment to monitor the water quality impacts of the PeLican Hills 
Golf Course. De. Ford found that there were no negative warer quality impactS 
from the golf a:>UrSC. 

Unfornmately. that assertion flew in the face of reality. Anecdotal evidence 
gathered since the golf cow-se was oonsuucted by the Tt'.Sl.deui:S of Crystal Ccn·c, 
some who have observed the creek for as long as 40 years. indicated thD.l Los ~ 
Trancos Creek (which runs du'OUgh the middle of the histOric cottages tbat are 
slated for devek>pment by Stlte Parks into a .$500 a night resort), had been altere 

~~ '-\~ 
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from an intermittent stream that was dry 8 months out of the year to a stream that 
r.m almost con~tantly and \\ao; subjected to mysterious hea~-y flows that cascaded 
through the 'public acce..c:s tunnel' under PCH and over lhe cliffs . 

Pelic.an Hills Golf Course Management fiDW for Ul£gal Discharm to Los 
Trancos 
It seemed impossible that Dr. Ford's study would not detect such ob'tious 
impacts, but there was a very good reason why it didn't That's because Dr. FOrd 
did not include Los Trancos Crc:ck as a sainJ?lc site in his monitoring study 
despite the fact that it fo1med the natural drainage for runoff from the golf cow-se. 
In..<ttead Dr. Ford focused his attention on the impacts to the already de,:eloped 
residential area of Cameo Shores farther north on PCH. So. for years. Los 
Trancos.like Muddy Creek, which is chamcterized in large part as a Caregory A 
ESHA USGS blue line stream was subjected to accelerated erosion and damage 
while pollutants flowed intO the waters of the ASBS. Not until the Or.ange 
County CoostKeeper threatened litigation to halt the illegal discharges did the 
Regional Water Qualitv Control Boord fintllly step up to the plate and fine the 
Irvine Company's golt" coum management rompany $148,000 for eight illegal 
discharges of nearly 16 million gallons of recycled water during a period of 6 
months from August 1999 to January 2000. (LA Times article, dated May 
6,2C(X),a~) 

Assertion that Impacts to Water Quality are the Respgnsibility of the 
Regjonal Water Control Board and Not the Coastal Commis§ion 
After the December hearing at which CCC staff recommended denial of the 
original project based on inconsistencies with the certified LCP, Irvine opted to go 
back to the drawing board and to their t-redi t. some important changes have been 
made. For example, they have come to an agreement with 1hc OCSD for 
collection of dry weather flows between Apri115 through October3l and they 
have added several new derention basins. But it is the Irvine Company's position 
that most of these improvement$ are being made voluntarily and are not under d~e 
jwisdiction of the CCC to require. 

The Irvine Company takes the position that the LCP policies place responsibility 
for impacts to water quality solely in the hands of the Regional Water Quality 
Control Board as described in the revised project description p1·ovided by 
Andriette Culbertson 1.0 Teresa Henry. 

•the certified LCP contains certain policies related to the Category C 
ESHA. which e:JC.ists offshore. It is in this section that 1he LCP requires 
protection of the water quality in marine re.soun..-e areas by reference to the 
policies in the LCP concerning runoff (Subchapter K). There are no 
additional policies referring to water quality in the LCP, and this 
subchapter defers protection of water quality in marine r~urcc area.li to 
the Regional Water Quality Control Boord. • 

.Lcacr from Andriene CulbettsM to T~resa Henry, dated March 71h,2000, n:: Newport 
Coast Appeal; Revi!lled Project Des<:riptiOD for dtc novo Coastal Development Permit. 
p:. 7. 

J:,ailure of Regional Water Quality Control Board to Review Revised 
Project Despite Djrect ~barges to the ASBS 
Unfortunately. the Regional Water Quality Control Board has opted not w re-.iew 
this newly re"·ised project How CM this be? Well, in fact. when the RWQCB 
fir:.t re,iewed the anginal project. they 1-e.cornmended denial based on direct 
discharges to the ASBS which a..rc impermissible under lhc Ocean Plan. The State 
Board overruled the RWQCB saying that as loog as the discharges were going 
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into the creeks fli'St - they did not qualify as direct discharges to the ASBS. _ This 
conclusion was reoched despite the fact that the Irvine Company's own consultant 
addc~ the existence of at least 2 L-ulvcrts, one of which will receive portions of 
the storm water runoff from the :t.ppeal area,that discharge directly to the oceao: • 

"A total of 10 culverts (instllled du1ing the construction.of PCH) exist 
under PCH. In the post-de, .. elopment scenario. the only PCH culPDU 
which will disclwrge pro~ct stormfla'Wf will be the Los Trances Canyon 
9' x 10' arch, the 3D-inch RCP below Drainage Area A. tire J' x 4' RCB 
below Drain.agt AnG Br, the 24" RCP below Drainage A1-ca C and the 
Muddy Canyon 6' x 8' arch. Refer to Figure 2. Of these five cul\'etU, 
only two, che 3' x 4' RCB below Drninage Area Brand the 24"RCP 
below Drainage area C. are outside of the CC appeal area and are not 
proposed for alteration. These two culvertr discharge ttJ the ocet~n 
without paning through G tribUIGrJ creek. However, as pre..,iously 
stated, these two cul,·erts are associated with construction ara1S out;idc of 
the scope of the CC appeal." 

-N~:Wport Co:J.St PllWled Community, Propo:.cd Runoff !\ianagement Plan 
H)drolo:ic Analyris. Apri12000, P-! Prepared by Teuemer and As~~ Inc. 

Though it i~ difficult to follow the e~ct course of the runoff from the appeal 
areas, It appears from Tettemer's description that at least a portion of the nmoff 
from 4b in the nppeal ::u-ea ~ill discharge into drainage area Br which apfHaTS to 
drain into the 3 • x 4' RCB belov.- Drainage Area Br or. in English, the OO"- culvcn 
that empties directly onto the beach just south of Los Trancos Creek (!'ee map). 
(Further. please note that the Los Tranoos Canyon 9' x 10' Arch cited above is 
actually the public accessway from the State Park Beach p::uicing lot across PCH.) 

"The proposed plan includes the following changes to the ong~nally • 
recommended RMP. .. .. -

• The runoti from the lotted area portion of drainage are:1 M2 
(Phmning Area. 4B) has been rm>Uted to drainage area B. now 
labeled as Ana Br." (see attnched map) 

-Ibid. p.~. bullet point 5 

Fla. wed Monjtorjng Study or Water Quality lmpatts from Appeal Area 
The end result was lhat the RWQCB issued a waiver for the origmal project :md 
declined tl' review the revised project At the same time. the RWQCB left in place 
01 prcviou.~ly approved monitoring study to detennine the water quality tmpacts 
from the appeal all2. -

Dr. Foret was once aga~n bruughc in to do the monitoring study on behalf of the 
Irvine Company. Incredibly. Dr. Ford's initial study scope again did not include 
Los Trancos Creek, a flagrant omission that the RWQCB later corrected. Despite 
the RWQCB's addition of Los Tr:mcos Creek. Dr. Ford's monitoring study is 
already so flawed that we have no confidence thar it will produce any reliable 
information by which to gauge the imp:lct~ on the creeks, and the waters of the 
ASBS. 

How flawed is Dr. FOrd's study? To stan. the 'baseline measurements' that Dr. 
Ford has established from which to measure the post development wuter quality 
impacts from the appeal are&. were done during the ongoing grading and 
construction of areas 3A and 3B. As e\idenced by the '-ideo compiled by the 
Orange County CoostKeeper and subm1tted 10 the CCC. the impacts from the 
l..-onstruction phase alone have ~rca.ted extensh·e sediment plumes in the waters of 
theASBS. • 

~X '-\~ 
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into the creeks first - they did not qualify as direct discharges to the ASBS. This 
conclusion was reached despite the fact that the Irvine Company•s own con.rulrant 
addresses the existence of at least 2 culverts, one of which will receive portions of 
the stormwater runoff from the appeal area .. that discharge directly to the ocean; 

"A total of 10 cul'•erts (ill$talled dwing the construction of PCH) exist 
under PCH. In the post-development scenario. the only PCH culvem 
which will discharge project s((lrm ftqws will be the Los Trancos Canyon 
9' x. 10' arch, the 30-inch RCP below Oraina8e Area A. the 3' x 4' RCB 
be«Jw Drainage Area Br, the 24" RCP below Drainage Area C and the 
Muddy Canyon 6' x 8' arch. Refer to Figure 2. Of these five culverts. 
only two. the 3' x4~ RCB below Dr::Unage Area Brand the 24"RCP 
below Drainage a.reo. C. are outside of 1he CC appeal area and are not 
proposed for alteration. Thete two culverts disclwrge to the ocean 
without paning through a tributary creek. However, as previously 
stated, these tvm culver!S are associared with construction areas out!lide of 
the scope of the CC appeal. • 

-Newport Coast Pl;umtd Community, Proposed Runoff ~f.anagc:meut Plan 
Hydrolo~c Analysis, April 2000, p.l Prepared hy T ~ucmcr and Associates lnc. 

Though it is ditTicult to follow the exact course of the nmoff from the appeal 
areas, it appears from Tettemer's description that ar least a portion of the IUDoff 
from 4b in the appe:U area will discharge into dr.:Unage a.ren Br which appears to 
drain into the 3 • ~ 4' RCB below Drainage Area Br or. in English, the bo;r;. culven 
that empties directly onto the beach just south of Los Tnmros Creek (see map). 
(Further. plea..se note that the Los Trancos Canyon 9' x 10' Arch cited above is 
actually the public accessway from the State Park Beach parking lot across PCH.) 

"The proposed plan includes the following changes to the ori8inally 
recommended RMP ..... 

• The runoff from the loned area portion of drainage are:1 M2 
(Planning Area 4B) has been rerouted ro drainage are'd B, now 
labeled as Area Br. •• 

-Ibid. p . .J. bullet point 5 

F1a"td Monitoring Studv of Water Quality Impacts from Appeal .Area 
The end result was that the RWQCB issued a wniver for the originaJ. proja:t nnd 
declined to review the revised project. At the same time, the RWQCB left in place 
a previou:dy approved morutonng study to determine the water quality tmpacts 
from the appeal area. 

Dr. Ford, wa.S once again brought in 10 do the monitoring study on behalf of the 
Inine Company. Incredibly. Dr. Fo1'd's initial study scope again did not include 
Los Trancos Creek, a flngr.mr omission that the RWQCB later corrected. Despite 
the RWQCB's addition of Los Tr:mcos Creek. Dr. Ford's monitoring study is 
aJready so flawed that we have no confiden~.:e that it will produce any reliable 
1nformation by which to gauge the imp:tctf) on the creeks. and the waters of the 
ASBS. . 

How flawed is Dr. Ford's ~tudy7 To start. the 'baseline me11Surcments' that Or. 
Ford ha.~; established from which to mea..~ the post development water quality 
impacts from the :1ppeal area were done juring the ongoing grading and 
construction of areas 3A and 38. A!i evidenced by the video compiled by the 
Orange County CoostK.eeper and submitted to the CCC, the impacts from the 
construction ph~~ .Uone have created eA"tcnsive sediment plumes in the waters of 
the ASBS. ~'X.. '"'\do 
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Second, the control that Dr. Ford selected as a tomparison. Emerald Canyori. is an 
already developed water.\bed that bears little relation to the relatively undisturbed 
watershed that Muddy Creek and~ Tranoos represent. • 

And _finally, in an inexplicable failure ro grasp the meaning of a baseline 
~o~toring study,. the Regional Board openly discussed the possibility of 
Slgruficantly sealmg back the scope of the srudy since Dr. Ford, once again. 
assured them that there were no significant water quality impactS. In a classic case 
of the fox guarding the ben house, Dr. Ford has himself predicted Irvine's runoff 
measures ,...;u be very effective and that they \\il11-esult in no significant negative 
adverse effects on water quality: 

"Predictive evaluations by Ford (1999) and PBS&J (1999b-c) indicate 
that these runoff management measures \\ill be very effective. (sic) and 
that they wilt J"C:)"Ult in no significant a.clversc effects on water qU3lity and 
ecolosiall cha.tucteristics of the freshwater watersheds Qr the adjacent 
marine environment The primary goal d the monitoring studies 
described here will be to chamctenze llnd evaluate these potential effects. • 

·Dr. Ricbard Ford's Warer Quality Monitorin: Srudy Plan for Runoff rrom 
Cry~stal Cove/Newport Coast Plw~ tv ·3 &.IV4P:rojec.t 

CCC Water Qualitv Actions Not in Conftiet with SWQCB or RWOCB 
While the acuons of rbe SWQCB and the RWQCB are regrettable and still under 
appeal. the face that the RWQCB has opted not tO review thls revised project based 
on the unstudied and. therefore un.~ubstmtiated ~sumpuon that the IIYine 
Company has made· improvements' that \\ill lessen any impacts actually works in 
the Commis~ion's favor and strengthens its ability to ronditi(')n this project to 
protect water quality. Section 30412 ofthe Coastal Act which Jays out the CCC"s 
role when it comes to water quality makes it clear that the CCC cannot take any :. 
action that is in conflict \\ith a SWQCB or RWQCB detemunation. The 
RWQCB's refusaltoa.mlyze and review this newly revised pofrct renders the 
question of ~ct between the two agencies moot 

Los Trancos and Muddy Creek are USGS Blue Line Streams Primarily 
Defined As Category A ESHA 
The standard of te''icw for this project is the certified LCP. And while the LCP is 
unquestianably a somewhat dated document that does not reflect what the CCC 
would now require in terms of water quality protection poliaes. irs policies can 
still be 1nterpreted to en.<;W"e tba.t the natural function of the creeks is protected and 
thitt water qualitv impacts to the ASBS are avoided It is these LCP policies that 
speak to the reqUirement that construction and post development r.ucs for runoff. 
sedimentation, and erosion approximate as clob-ely as possible the natur.U mtes 
that exi~ted pre-development (see attached letter pre~ by lhc LawyCI'! for 
Clean Water for the Orange County CoastKceper, dated 7120. for a detailed 
analysis of the rele,~t LCP polides). 

Central tl) this tenet is the fact lhat the majority of Los Tranros cmd Muddy 
Creeks are USGS blueline streams and arc pnmarily defmed in the LCP as 
Category A ESHA. (see map, The Newport Coast Local Coa..-nal Plan 2nd 
Amendment, EXHIBIT I. attac.hed). Under the cert1fied LCP, Ca~egory A ESHA 
is afforded the maximum pro&ection. which Slates that: 

D. CATEGORY "A• and "B" Environment3lly Sensitive HabiwArea Policies 
t. &cept for the ESHA B located in Planning Are::t4A, the nal1U'f!l dminagc 
courses and n.abutJl springs wiU ~ presen«<. in their existing slQU, • 
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TI1e exceptions that follow in D.l.A-0 for the most part place limits on die type 
and extent of development that can be placed in or adjacent to Category "A" and 
"B" ESHA. No exception is made that allows the natunll d1d.inagc courses to lY 
irretriev~fy altered from an jntermittent stream to a perennial stream or that all" 
the degree of erosion. runoff, or sedimentation 1o e:teeed the pre-development 
c..'Ondition which would represent a significant alteration of the stream itself. 

As Category A ESHA, IM CCC needs to focus on what the 1t:Wting' IUllural 
state of the creeks is and ensure that any runoffplo.n that it accepted as part 
of the ovemU poject approval rep"sents the alternati••e tJurt is most likely to 
preserve each drainage courrc in iu 'eristing' state. 

It is ow· '-"'ntention that the revised plan before you could be further modified to 
achieve greater protection of Cty~taJ. Cove and i(S tributaries. 

Lack of Cumulative Impacts Analysis 
If 1eft unchallenged, at build out Los Trancos and Muddy Creek will receive the 
runoff from 2 golf courses. 2600 hom~. and 1100 resort units in addition to 
several other oommerciallrecreatianal entities and will funnel thar runoff onto 
Crystal Cove State Park B~ch and into the waters of the ASBS. Yet, despite the 
mas~ive scope of the development at Crystal Cove that includes rhe appeal area. 
there has been NO CUMULATIVE IMPACTS ANALYSIS done to detennine 
whether or not the LCP policies that seek to protect water quality will be met as a 
whole. 

The Irvine Company argues thar contrary to the assertions in the LCP. thatt;he 
beach does not get its sand from the watershed. What if they and their 
consultants are wrong? The Irvine Company further asserts that that there willt
no negative water qualit)' impacts from their project What if they and their · · 
consultants are wrong? They have been wrong before when they failed to 
account r or the negative impacts of the run off from the Pelican Hills Golf Course 
on Los Trances Creek. If they are wrong here. the public stands lo lose the 
opportunity to experience what has become an all loo fleeting e.'\.perience in 
Orange County -coastal access ro a rclati•reJy unt::unished and pristine beach 
em'ironmenL To say that there is NO MARGIN FOR ERROR in these last stage: 
of the approval prClCess is to vastly understate the scenario that Qystal Cove faces 

A State of the Art Water Quality Program 
Irvine has asserted that its water quality eff011 for the Crystal Cove Project is 
"unparallekd in w Stale' and • unprecetkn.Ud and exhibils compliance with 
water quality obj~cti.vn of the C OtUtal Act far in excess of anything previoruly 
consit:hred by any agency in it r previous conlideratum of this or any other 
coastal project. " 

-Letter !'ram Andricnc Culbertson toT cres;a Iknry. datL-d March 7th.2000. xe: Ncwporl 
Coast Appeal; Re,·ir.cd Proje4:t Description for dt! navo Coa.~tal 0cl'clopmau Pcrmil. 
pgs. -l & 7 mpc:t'lh·dy. 

With all due respect. LCP would like to point to a recent Co3.1>1al Commission 
decision on the Tre3Sure Island ProJeCt in Laguna Beach. The coastal 
development permit issued by the CCC for the Treasure Island ProJect includes 
year round nuisance flow diversion for the project site and the 60 acre drainage 
a:rcD. above the site, clearly defmed responsibility for sewer stotm drain and 
diversion and sediment removal systems. aS ye.M sto1mwater monitoring plan 
submission and approval by the CCC. and a rev1sed water quality management 
plan for submission and approval by the CCC. ~ ~ ~ 

? ~::, 
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To that en~ LCP proposes that the CCC ~riously oonsider a more proteclive 
alternative that it believes wlll fwther reduce. if nor eliminate, the impacts from this • 
development And we further recommend that the CCC require independent, iili 
party. peer-rC\·iewed monitoring to enst#e that the LCP policies that are desi~ 
to protect water quality, beach repleni~ent and the ASBS marine em· ironment 
nre actWll.ly met over the long term. · 
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Ms. Teresa Henry 
District Manager 
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FILE No. 016109-0217 

• 
Coastal Program Analyst, Water Quality Unit 
California Coastal Commission 
200 Oceangate, lOth Floor 
Long Beach, CA 90802-4302 

Re: The Irvine Company - CoastKeeper Video Briefing Package 

Dear Mr. Gregg, Ms. Henry and Ms. Bluth: 

Enclosed please find a revised version of the above-referenced briefing package, 
provided to replace the e-mail version that was forwarded to you on Friday. The briefing memo 
was revised to: 1) finalize timestamps from the video; 2) correct certain acreages associated with 
the catchments to the creeks and watershed areas; and 3) indicate that a temporary weir structure 
was present within the Muddy Canyon Creek stream channel upstream of the project site at the 
time of the March 5 and 8 stonns. In addition, the enclosed version includes the referenced 
attachments. 

We also have enclosed a copy of materials dated February 24, 2000, submitted by 
The Irvine Company to the Regional Water Quality Control Board for the Santa Ana Region . • We are providing these materials as they offer additional iif>!lllation regarding stonn flows from 
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Mr. Jack Gregg 
Ms. Teresa Henry 
Ms. Carrie Bluth 
July 24, 2000 
Page2 

the project site. Although the storms that are the subject of this R WQCB, submittal took place 
before those depicted in the CoastKeeper video, the photographs related to them indicate turbid 
water in Los Trancos Canyon Creek upstream of the project site. (Upstream conditions in 
Muddy Canyon Creek were not captured in the photographs submitted to the RWQCB.) 

Feel free to contact either Roberta or myself if you should have any questions, or 
if we can be of any further assistance. 

Enclosures 
cc: Roberta Marshall 

Monica Florian 
Andi Culbertson 

OC_DOCS\380109.1 [W97] 



BRIEFING PACKAGE REGARDING • 
COASTKEEPER VIDEO OF LOS TRANCOS AND MUDDY CANYON CREEKS 

AND THE NEWPORT COAST NEARSHORE ENVIRONMENT 

A video taken by CoastKeeper on February 23, March 5, and March 8, 2000, shows 
conditions in the lower reaches of Los Trancos Canyon and Muddy Canyon Creeks and the 
nearshore ocean along the Newport Coast soon after rainfall. Runoff from Beach Town I, 1 

currently under development by The Irvine Company ("TIC"), also is shown in the video. 

The question has been raised as to whether the video shows elevated sediment loading to 
the creeks and ocean from construction activities at Beach Town I. The unequivocal answer is 
"no." In fact, the video shows that Best Management Practices ("BMPs") at Beach Town I are 
working to control erosion and sediment runoff at the project site and that such sediment is not a 
major source of sediment to the turbid band of water that is known to occur off the Newport 
Coast during storm conditions. 

The conclusions expressed herein are the product of expert review of the CoastKeeper 
video and the issues it raises by Drs. Douglas Inman and Scott Jenkins. Dr. Inman is the 
founding director of the Center for Coastal Studies of the Scripps Institution of Oceanography, 
and has over fifty years of experience in coastal oceanography and geomorphology, including 
waves, currents, coastal processes, and geotechnical sciences. Dr. Jenkins is a Senior Engineer 
at the Center, and has extensive experience in coastal processes, hydrodynamics, and the • 
hydraulics of harbors and coastal embayments. 

I. BACKGROUND. 

Streams and rivers discharging into the ocean off the coast of Southern California 
including Orange County are known to transport large quantities of sediment into the ocean at 
numerous locations during certain storm conditions. Such sediment transport, and resulting 
turbid water, is a natural phenomenon and occurs in the absence of development. Depending on 
stream characteristics and storm conditions, these discharges can result in sediment discharge out 
beyond the surf zone, where large turbid plumes may develop. Conversely, such discharges may 
not escape the surf zone, because of insufficient runoff volume and velocity. 

Beach Town I comprises a small percentage of the watersheds of Los Trancos and 
Muddy Canyon Creeks, two small creeks that discharge, when flowing, into the Newport Coast 
area. There are numerous other sources of sediment to the ocean in this area. Turbidity off of 
Crystal Cove can come from as far north as the Santa Ana River and as far south as San Juan 
Creek. (See attached satellite image from a 1998 pre-development storm, provided to illustrate 
regional sediment sourcesi In fact, the Santa Ana River, San Juan Creek and the Newport 
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Beach Town I and the development thereof is not part ofthe project before the California Coastal 
Commission in the appeal. Rather, Beach Town I is the development between the Pacific Coast Highway 
and the project that is before the Coastal Commission. 

The satellite image is from March I, 1998, several days after a storm that was significantly larger than the • 
storms in the CoastKeeper video. It is not being provided to suggest that conditions during the e ~ ~-: 
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Bay/San Diego Creek complex are the predominant sources of fine sediment causing turbulent 
plumes in the reg!on. A major source oflocal sediment is the Buck Gully watershed. 

II. THE COASTKEEPER VIDEO. 

There are certain key sequences in the video that must be reviewed carefully in order to 
tell anything of consequence with respect to the influence of the project on sediment yield. The 
following observations, explained further below, are based on expert review of the video: 

• The only time when the video focuses on actual project runoff into Los Trancos 
Creek (approx. timestamp 2:21, see attached still image) shows project runoff to 
be clearer than the flow already in the creek. 

• The only time when the video focuses on actual project runoff into Muddy 
Canyon Creek (approx. timestamp 8:26) shows project runoff to be of turbidity 
similar to the flow already in the creek. 

• The video contains no evidence that sediment discharged into the ocean from Los 
Trancos or Muddy Canyon Creek was greater because of project development. 
Rather, the video indicates that runoff from Los Trancos and Muddy Canyon 
Creeks did not cause the large turbid plume seen in the video to the north. See 
timestamp 6:44, attached still image thereof. In fact, at certain times the video 
shows clear blue ocean water immediately off of these creeks. See, e.g., 
timestamps 5:56 (Los Trancos) and 7:18 (Muddy Creek), and attached still 
images. 

• The video clearly shows the influence of other drainages, which are known to 
form a turbid band of water in the open ocean off of the Newport Coast. See, e.g., 
timestamp 6:44. 

• The video contains no evidence that project BMPs are not working. The only two 
BMPs shown on the video- the energy dissipater and a row of sandbags- were 
working as designed and intended. In order to diminish the erosion potential of 
runoff, the sandbags were set up to impede- not prevent- runoff and 
overtopping of them was expected and normal. 

• The video does not show evidence of upstream conditions in Los Trancos or 
conditions in other local drainages, so that comparison with background and 
typical conditions could be made. 

CoastKeeper video were the same as those in the satellite image. Ratier, it is an image that simply shows 
the wide range of potential sediment sources in the region. This image was readily available; we are 
searching for images for the actual events filmed by CoastKeeper. 

2 



A. Los Trancos Canyon Creek. 

Runoff from Beach Town I discharges into Los Trancos Creek at two locations, 
only one of which is shown on the video. In addition, the video does not show conditions in Los 
Trancos Creek upstream of the project. The incompleteness of the video makes it susceptible to 
misinterpretation. However, important infonnation is contained on the video. 

The project discharge to the creek captured on the video is a pipe inlet just 
upstream and south of a pedestrian bridge in the bungalow neighborhood between Pacific Coast 
Highway and the beach. See video timestamp 2:21, a still image of which is attached. The 
project water discharging from this pipe is clearer than the ~ater flowing in the creek, indicating 
that runoff from the project contained less sediment than that already in the creek. 

The other location where the project discharges into Los Trancos Creek is 
immediately upstream of the tunnel through which the creek passes under Pacific Coast 
Highway. This discharge point is not shown on the video, despite the fact that it is readily 
accessible. It is likely that the clarity of runoff water at this second discharge point was similar 
to that shown by the video at the pedestrian bridge. This is because project BMPs for these two 
discharge points are similar and would be expected to be similarly effective. The runoff volume 
from the two discharge points also is similar, with about eight percent less project flow coming 
in at the tunnel than at the bridge. 

Finally, the video does not show Los Trancos Creek upstream of the project. 

• 

Footage of the upstream area likely would have shown turbid water in the creek prior to contact • 
with project runoff. The Beach Town I area discharging into Los Trancos Creek is 
approximately 66 acres; about 21 acres of undeveloped property also drains into Los Trancos 
through the Beach Town I inlet pipes. At the point where Beach Town I discharges into it, Los 
Trancos Creek already has drained 1091 other acres, an area about 13 times the size of the total 
area (87 acres) entering Los Trancos through the two pipes from Beach Town I. 'Ibis 
underscores the importance of showing upstream conditions and how the absence of showing 
them may have led CoastKeeper to make erroneous conclusions about project impacts. 

B. Muddy Canyon Creek. 

Beach Town I discharges to Muddy Canyon Creek just below an energy dissipater 
device located in the southwest comer of the Beach Town I property. Undeveloped property also 
drains to Muddy Creek through the energy dissipater. The video shows where this combined 
runoff water intersects the creek and what the upstream conditions are at that intersection. Video 
timestamp 8:26. What is apparent is that runoff passing through the energy dissipater is similar 
in turbidity to water already in the creek. It is not reasonable to conclude from the video that 
runoff from the site contained more sediment than what was already present in Muddy Canyon 
Creek. 

Approximately 76 acres of developed area from the Beach Town I site .drain into 
Muddy Creek through the energy dissipater. Runoff from approximately 69 acres of 
undeveloped land mixes with this Beach Town I runoff, and also drains to Muddy Creek through 
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the energy dissipater. Muddy Canyon Creek contains runoff from an area draining 893 acres at 
the point where the creek picks up the runoff from the energy dissipater. 

Finally, during the March 5 and 8 storm events, there was a temporary weir in 
place in Muddy Creek just upstream of the energy dissipater. The purpose of the weir was to 
facilitate the sampling and testing of the water in Muddy Creek. While it is not known at this 
time whether this structure affected runoff velocity below the weir on the dates in question, it is 
identified for purposes of completeness. 

C. Energy Dissipater and Sandbag BMP. 

Because runoff from the project into Muddy·Canyon Creek does not appear to 
contain sediment above background levels, the BMPs appear to be working. However, 
CoastKeeper has misinterpreted the row of sandbags shown on the video below the energy 
dissipater (video timestamp 8:07) as having failed. In fact, these sandbags were a temporary 
BMP that were working as intended. 

The sandbags were installed during winter 2000 to abate potential erosion. The 
sandbags caused water to pond behind them, permitting some sediment to settle out, with excess 
water overtopping the bags, reducing the velocity of runoff and decreasing the potential for 
erosion in the area. Sandbag checkdams like the one shown in the video have the effect of 
reducing the velocity and energy of runoff and decreasing the potential for erosion in the area. 
Such check dams are a common and widely accepted BMP . 

Because the sandbags performed so well, this temporary BMP has been replaced 
with a permanent BMP that will achieve the same result. The permanent BMP consists of rip rap 
installed downstream of the energy dissipater to control ~rosion and protect native plant species 
in the area. In any event, future flows through the energy dissipater will be greatly reduced by a 
large detention basin that is planned for Phases IV-3 and IV-4 (the area that is the subject of the 
current appeal before the Coastal Commission). 

D. Nearshore Environment. 

The video does not show any unusual amounts of sediment reaching the coastal 
zone through the Los Trancos and Muddy Canyon Creeks. Turbidity from these creeks is largely 
contained in and limited to the nearshore circulation cell which includes the surf zone. In fact, at 
times the water directly offshore of the creeks is clear blue, showing no apparent effects of turbid 
runoff. See video at timestamps 5:56 (Los Trancos) and 7:18 (Muddy Canyon) and still images 
corresponding to these timestamps. These observations indicate that, at least during the storms 
filmed by CoastKeeper, the Los Trancos and Muddy Canyon Creek discharges contained 
insufficient momentum and sediment to break out beyond the nearshore circulation cell and form 
large turbid plumes, such as the one apparent to the north in the video. 

The video shows a large sediment plume north of Los Trancos Creek extending 
along the coast past Pelican Point to the north. This sediment is probably largely derived from 
Buck Gully, located north of Crystal Cove, which drains a watershed about twice the size of the 
Los Trancos watershed. Plumes from Buck Gully can be carried by tidal currents to the Crystal 
Cove area. Tidal data for the dates of the video indicate that the tidal flow in the area was from 
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north to south for relevant times. The shape of the ocean turbid plume and the information on 
nearshore currents are consistent with a plume progressing southward from the Buck Gully area. 
In addition, on a subsequent date, Dr. Scott Jenkins videotaped a similar condition during which 
nearshore turbidity north of Los Trancos clearly was coming from Buck Gully. See below. 

Other sources of sediment also may be contributing to the ocean turbidity 
observed in the video. Major sediment sources for the area are the Santa Ana River, Newport 
Bay and San Juan Creek, each of which can contribute to ocean turbidity off Crystal Cove. 
Smaller but more local sources of sediment include Moro Canyon and other small drainages to 
the south. 

The video does not appear to show any significant sediment loading from 
Newport Bay. However, while sediment may not have been emanating from the bay at the time 
of the video, it certainly may have done so earlier and during the storms. Sediment from this bay 
is known to be significant and can travel south towards Crystal Cove. 

III. APRIL 18 VIDEO BY DR. SCOTT JENKINS. 

• 

Dr. Scott Jenkins made a video of the Crystal Cove area on April18, 2000, also 
after a storm event. Dr. Jenkins observed conditions on April IS that he believes are similar to 
those in the CoastKeeper video. The sediment which he observed on April 18 largely derived 
from Buck Gully. Dr. Jenkins' observations on April 18 were that runoff from Los Trancos and 
Muddy Canyon Creeks remained in the surf zone circulation cells and did not extend into coastal 
waters. • 
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SateUite Image from March 1, 1998 
showing turbid band or ocean water 
(.YeUow & &retn) along Orange County 
Coast including offshore or project. 
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LOS TRANCOS CREEK IMMEDIATELY NORTH OF PEDESTRIAN BRIDGE IN BUNGALOW COMMUNITY, 

SHOWING PIPE INLET FROM BEACH TOWN I. 
(CoastKeeper Video Timestamp: 2:21) 
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Images taken from the video provide less clarity than the video itse. 
We are endeavoring to have higher quality images produc 
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Blue Ocean Water 

LOS TRANCOS CREEK WHERE IT ENTERS THE OCEAN. 
(CoastKeeper Video Timestamp: 5:56) 

Images taken from the video provide less clarity than the video itself. 
We are endeavoring to have higher quality images produced 
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MUDDY CANYON CREEK WHERE IT ENTERS THE OCEAN. 
(CoastKeeper Video Timestamp: 7: 18) 

• 

Images taken from the video provide less clarity than the video itsel.f. 
We are endeavoring to have higher quality images produce 
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COASTLINE LOOKING NORTH OF LOS TRANCOS CREEK. 
(CoastKeeper Video Timestamp: 6:44) 

Images taken from the video provide less clarity than the video it' ""' 
We are endeavoring to have higher quality images prod, 
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IRVINE COMMUNITY DEVELOPMENT COMPANY 

February 24, 2000 

Ms. Joanne Schneider 
California Regional Water Quality Board 
3737 Main Street, Suite 500 
Riverside, CA 92501-3339 

Re: Newport Coast- Phase IV-1 and IV-2 Erosion Control Effectiveness 

Dear Joanne: 

Attached please find a memo fi·om Jim Lom1an (Senior Vice President of Construction) to me 
regarding the effectiveness of the erosion and sediment control BMP's on the Newport Coast
Phase IV-1 and IV-2 (Crystal Cove). 

Please call me if you have any questions. 

Sincerely, 

Roberta Rand Marshall 
Vice President 

Attachments 

cc: File- ~01 Permit/ 

550 Newport Center Drive. P.O. BoK 6370, Newport Beach, C81ifomia 92658·6370 (949) 720·2000 
A tubtlcfiaty cf The ,,.... Conlpany 
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'~ IRVINE COMMUNITY 

DEVELOPMENT COMPANY 
A Subsidiary of The Irvine Company 

Roberta Rand Marshall 
Vice President 
land Development 

550 Newport Center Drive 
Newport Beach 
California 92658-6370 
Telephone (714) 720-2293 
FAX (714) 720-2111 
email:marshall@irvineco.com 
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To: 

From: 

Date: 

t~ 
IRVINE COMMUNITY DEVELOPMENT COMPANY 

INTEROFFICE MEMORANDUM 

Roberta Matlsha~ / 
Jim Lorman {;/ 

February 2 , 2000 

• 

filecode: 

CC: 

Subject: Sediment/Erosion Control Observations; Febr~ary 19 to 21, 2000 

As background, during the weekly work period (Monday through Friday) the assigned Crystal 
Cove field construction managers (Manager Chris Ramsey - Director Bob Buckner
Construction Vice President Nonn Burch) make sediment/erosion control observations prior to, 
during and after storm events. During weekend periods (Saturday, Sunday and holidays) the 
overall Newport Coast development area, which includes the Crystal Cove project, has an 
assigned manager who makes inspections and confirms any necessary repair of devices prior to -
during - after any stonn event (for the subject period this manager was Chris Ramsey). 

• 

The below represents observations made during the February 19 to 21, 2000, weekend period 
relative to perfonnance of devices that were installed and rain impacts to the Crystal Cove • 
project. The reported rainfall from the Pelican Hill Golf course station for 2/19/00 was 0.07 
inches, 2/20/00 was 1.11 inches and 2/21/00 was 1.04 inches. In general, the sediment/erosion 
control devices performed under heavy rain events. Sediment flows were captured and the 
devices were maintained in preparation for the ensuing stonns. The attached pictures highlight 
areas during a variety of storm events (2/11/00, 2/12/00, 2/17/00, 2/20/00, 2/21/00). 

Saturday - February 19, 2000 by C. Ramsey 

• Muddy Canyon: No runoff was noted from the site or up-canyon. but runoff occurred from the PCH down 
drain and sto~m drain. No deposits of sediment were noted. 

• Crystal Heights Drive and the storm drain outlet below PCH: Street sandbags captured a minor amount of 
sediment, these deposits were removed by our contractor. The tract paved areas also had minor sediment 
deposits removed from sandbag chevrons. No sediment runoff was noted in non-paved areas. 

• Los Trancos: Clean flow was noted from up-canyon at the inland side culvert. Clean flow was noted from the 
storm drain outlet from the northwest side of the project & PCH. 

• Overall Saturday was a mild event. 
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During the AM period; . 
• Muddy Canyon: .No tract runoff was noted with the exception of PCH. No sediment deposits were noted. 

• Crystal Heights Drive and the storm drain outlet below PCH: Minor amounts of sediment was captured in 
sandbag chevrons, the deposits were cleaned by our contractor. The tract paved areas also had sediment 
removed from sandbag chevrons. No sediment runoff was rToted in non-paved areas. 

• Los Trances: Clean flow was noted from up-canyon at the inland side culvert. Minimum turbid flow was noted 
from the storm drain outlet from the northwest side of the project & PCH. 

*Overall Sunday morning was a mild event with the exception of heavy winds that required our contractor to 
repair the screen fence contiguous with PCH. 

During the PM period; 
• Muddy Canyon: Same as AM. 

• Crystal Heights Drive and storm drain outlet below PCH: Same as AM. 

• Los Trancos: Same as AM except a higher flow of slightly turbid water noted from up-canyon. 

• Overall Sunday PM was a mild to moderate event and the high winds required our contractor to repair the 
screen fence along PCH late into the evening. 

Monday- February 21, 2000 by C. Ramsey 

During the AM period; 
• Muddy Canyon: Overnight rains caused turbid up-canyon runoff and for the first time the runoff reached the 
ocean. Runoff from PCH was also noted and there was clean water standing in the rip-rap pad below the 
dissipater. A minor rill had started to form where the manufactured earth meets the native soils prior to 
entering the PCH inlet. Sandbags were placed into the rill over the erosion mat to temporarily mitigate furthP~ 
formation of other channels. 

• Crystal Heights Drive and the storm drain outlet below PCH: Sediment was captured in the paved area 
sandbags and was cleared by our contractor. In tract paved areas also required cleaning of sediment from 
sandbag chevrons. Non paved street sections required cleaning as a slight build up was noted. 

*Los Trances: Turbid water was noted from up-canyon in a moderate flow at the inland side culvert. Minimum 
clean flow was noted from the storm drain outlet from the northwest side of the project and PCH. A slight 
plume of turbid w~ter was noted in the ocean due to increasing rain activity. 

During the PM period (events of heavy rain occurred, some lasting nearly one hour); 
*Muddy Canyon: Turbid water flow was noted from up-canyon. Very turbid water noted coming from the 
tract storm drain outlet at the dissipater. Flows from PCH, up-canyon and the tract storm drain 
system were heavy at times. Sediment was deposited in the rip rap retention area. A slight plume of turbid 
water was noted in the ocean. 

• Crystal Heights Drive and the storm drain outlet below PCH: Sediment was captured throughout the day in 
C. H. Drive and tract paved areas. On an ongoing basis, our contractor removed as necessary sediment 
deposits behind sandbags and no breaches were noted at the catch basins. Sediment runoff was noted in 
non-paved areas. However, no breaches were noted at catch basins. 

* Los Trances • During heavy rains very turbid water was note9 from up-canyon and moderate to heavy 
flow from the inland side culvert. Moderate flow of turbid water was noted in the storm drain outlet from the 
nort!"'west side cf the tract and PCH. A moderate plume was noted in the ocean . 
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