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STAFF REPORT: REQUEST FOR RECONSIDERATION 

Application No.: A-6-US-99-160-R 

Applicant: Summit Resources, L.P. Agents: Matthew Peterson 

Project Description: Substantial demolition of an existing 9,960 sq.ft. two-story over 
basement single-family residence and reconstruction of a two-story, 14,630 sq.ft. 
single-family residence on a .56 acre ocean blufftop lot. 

Site: 1900 Spindrift Drive, La Jolla, San Diego, San Diego County. APN 346-440-05 

Commission Action and Date: On May 10, 2000, the Commission approved the request 
for substantial demolition of an existing 9,960 sq.ft. two-story over basement 
single-family residence and reconstruction of a two-story, 14,630 sq.ft. single
family residence on a .56 acre ocean blufftop lot with special conditions requiring 
removal of existing gunite on the bluff face and all portions of the existing 
residence located within 25 feet of the bluff edge, limitations on height of 
landscaping and design of sideyard fencing, the identification of all existing and 
proposed accessory structures, an amendment to this permit to repair or maintain 
any existing non-conforming accessory structures located within 25 feet of the 
bluff edge in the future, a prohibition against future maintenance of the existing 
non-conforming boathouse/cabana, a deed restriction for assumption of risk and 
an acknowledgement that issuance of the permit does not waive any public rights 
that may exist on the property. 

Summary of Staffs Preliminary Recommendation: 

The staff recommends that the Commission deny the request for reconsideration because 
no new relevant information has been presented that could not have been reasonably 
presented at the hearing and no errors in fact or law have been identified that have the 
potential of altering the Commission's decision. 

Substantive File Documents: Appeal Forms; Certified La Jolla-La Jolla Shores LCP 
Land Use Plan; Certified City of San Diego LCP Implementation Plan; City of San 
Diego Report to the Planning Commission dated 11124/99; CDP #F5929; A-6-US-
98-85; A-6-US-98-169; Report of Preliminary geotechnical Investigation by 
Christian Wheeler Engineering dated 3/23/99; Report of Slope Stability Analysis by 
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Christian Wheeler Engineering dated 2/25/00; Update/Cover Letter by Christian 
·Wheeler Engineering dated 3/17/00; Geotechnical Engineering Report Update by 
Christian Wheeler Engineering dated 3/23/00; City of San Diego SCR/CDP #99-
0007; San Diego District Staff Report on Substantial Issue dated 2/1100; San Diego 
.District Staff Report on De Novo dated 4/26/00; Request for Reconsideration from 
Summit Resources dated May 22, 2000. 

PROCEDURAL NOTE: 

The Commission's regulations provide that at any time within thirty (30) days following 
a fmal vote to deny a coastal development permit, the applicant of record may request 
that the Commission reconsider the denial. (14 CA. Admin. Code 13109.2) 

The grounds for reconsideration of a permit denial are provided in Coastal Act Section 
30627, which states, in part: 

The basis of the request for reconsideration shall be either that there is 
relevant new evidence which, in the exercise of reasonable diligence, could 
not have been presented at the hearing on the matter or that an error of fact 
or law has occurred which has the potential of altering the initial decision. 
(Section 30627(b)(3).) 

If the Commission grants reconsideration, the de novo hearing would be scheduled for a 
subsequent Commission hearing. 

APPLICANT'S CONTENTIONS: 

In the attached letter dated 5n2/00, the applicant contends that errors of fact and law 
occurred and that these errors have the potential of altering the Commission's decision. 
The applicant asserts the following in support of his contention: 1) The appeal 
applications were not properly prepared, signed or filed; 2) The Commission failed to 
take action on the question of Substantial Issue within the prescribed 49 days per Public 
Resources Code Sections 30621 and 30625; 3) In review of the project, the Commission 
disregarded the pipeline provisions of the new Land Development Code and 
"disregarded" the Certified LCP and Legal Non-conforming Use and Structure provisions 
of the La Jolla Shores Planned Development Ordinance (PDQ) and, as such, the 
Commission's action resulted in a "de facto" amendment to the certified LCP; 4) The 
applicant was prevented from asserting these errors at the Commission hearing and that 
there were errors of fact and law pertaining to the geologic and soils conclusions 
contained in the Commission's staff report; 6) The Commission's action constituted "a 
taking and confiscation of the property right to remodel and expand the home"; 6) Some 
of the Commissioners who voted at the De Novo hearing were not present at the 
Substantial Issue hearing. 
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I move that the Commission grant reconsideration of 
Coastal Development Permit No. A-6-IJS-99-160-R 

STAFF RECOMMENDATION TO DENY RECONSIDERATION: 

Staff recommends a NO vote on the motion. Failure to adopt the motion will result in 
denial of the request for reconsideration and adoption of the following resolution and 
findings. The motion passes only by affirmative vote of a majority of Commissioners 
present. 

RESOLUTION TO DENY RECONSIDERATION: 

The Commission hereby denies the request for reconsideration of the Commission's 
decision on coastal development permit no. A-6-IJS-99-160-R on the grounds that there 
is no relevant new evidence which, in the exercise of reasonable diligence, could not 
have been presented at the hearing, nor has an error of fact or law occurred which has the 
potential of altering the initial decision. 

ll. FINDINGS AND DECLARATIONS . 

A. Project Description/History. The applicant is requesting that the Commission 
reconsider its approval of the applicant's request for the substantial demolition of an 
existing two-story over basement, 9,960 sq.ft. single-family residence and the 
reconstruction of the residence totaling 14,630 sq. ft. on a 0.53 acre ocean blufftop lot. 
The project represented redevelopment of a site which was developed prior to the Coastal 
Act (1928). Due to the nature in which the site was developed, all of the existing 
structures possess some degree of non-conformity with the Coastal Act and 
corresponding policies of the City of San Diego certified Local Coastal Program (LCP) 
which would be applied to new development today. Additionally, the principal residence 
is approaching the 75 year life expectancy which the Commission and the local 
government has used to determine the appropriate geologic blufftop setbacks for new 
development. 

The applicant proposes to demolish 4,745 sq.ft. of the inland portion of the residence and 
construct 9,415 sq.ft. of new floor area in one and two stories (the residence is a two
level home over basement). Approximately 5,215 sq.ft. of the seaward portion of the 
structure would be retained, although the applicant proposes to make interior renovations. 
In the portion of the residence that is located within 25 ft. from the bluff edge, an existing 
room at the northwest corner of the main level will be removed. The floor area is 
proposed to be retained and used as a deck. At the middle portion of the main level at the 
western elevation, an existing room is proposed to be removed. The floor area is 
proposed to remain as a "view deck". Also proposed is the removal of an existing roof 
"canopy" overhang at the southwest comer of the main level. 
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Other proposed changes to the existing portions of the residence as well as new 
construction include: a new swimming pool, spa, covered deck and landscaping and . 
several accessory improvements located either on the blufftop or seaward of the bluff 
edge. The applicant proposes to remove an existing 225 sq.ft. detached bunk house 
located near the northern property line in the area usually reserved as the geologic 
setback area. Seaward of the bluff edge and at the beach elevation the proposal is to 
remove an existing fire pit. The City also required the removal of four existing palm 
trees in this area. 

The project site is a blufftop lot. There is an 11ft. high, 100-foot long seawall located on 
the beach some distance seaward of the bluff. The majority of the coastal bluff itself has 
been gunited. Both the seawall and gunite were installed prior to the Coastal Act. The 
coastal bluff is approximately 22 feet high. Portions of the existing residence are sited at 
or near the gunite coated face of the bluff. Because the entire bluff face is covered with 
gunite, it is hard to determine the location of the actual bluff edge (i.e., the natural bluff 
underneath the gunite ). Thus, the actual distance between the existing residence and the 
existing bluff edge has not been determined. The area between the toe of the gunited 
bluff and the existing seawall is filled and contains an existing concrete patio, "sandy 
terrace", firepit, a barbecue with firepit, deck, railing, stairway, a detached 
boathouse/cabana and palm trees. The distance between the existing seawall and the toe 
of the gunited bluff is approximately 25 ft. 

The subject site is located within the La Jolla community of the City of San Diego. The 
site is located south of La Jolla Shores, a major recreational area which includes a public 
beach and park. The site is also in close proximity to the La Jolla Beach and Tennis Club 
and a restaurant (The Marine Room), which are situated two to three lots to the north. 
The site is bounded on both sides (north and south) by other residential development. 
The beach at this location is of average width (not unusually wide or narrow) and is 
passable for lateral access purposes largely from the north from the vicinity of.La Jolla 
Shores. As one walks further south approximately two to four lots south of the subject 
site, the beach width significantly narrows making it difficult for lateral access. In fact, 
as noted in the certified La Jolla-La Jolla Shores LCP Addendum, this stretch of shoreline 
is designated as "limited or intermittent access". The LCP also notes that lateral access 
below the bluffs is dependent on tidal fluctuations and is extremely difficult in most 
locations. 

B. Reconsideration Request. The applicant's request for reconsideration (ref. 
Exhibit No. 11) contends that errors of fact and law occurred which have the potential for 
altering the Commission's decision. The applicant has generally cited six points of 
contention: 

1. " ... Although the Commission does have appellate jurisdiction over local 
decisions pursuant to Regulations §13110, et seq. and Public Resources Code 
§30603, the two appeals were not properly prepared, signed or filed, and as such, 

• 
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are invalid. Consequently, the City's approval was final and was not subject to the 
Commission's appellate review. 

The invalid appeals which were filed concerning the Project also violated Public 
Resources Code §30603, et seq. and Regulations § 13110, as well as the procedural 
due process rights and rights of equal protection of the State and Federal 
Constitutions .... " 

Specifically, the applicant contends that local Commission staff determined 
independently that the proposed development warranted review by the Commission, 
prepared the "reasons for appeal" and obtained authorization from Commissioner Wan 
and Daniels to file the appeals on 12/21/99. The applicant further contends that staff 
removed a signed photocopied signature page of a blank appeal form containing 
Commissioner Wan and Daniels signatures and asserts that the Commission's procedures 
of preparing Commissioner signed appeals is invalid. 

Both of these arguments were presented to the Commission before it acted on the de novo 
permit application. Therefore, neither argument constitutes new evidence under Coastal 
Act Section 30627. Further, neither of these arguments demonstrates that there was an 
error of law or fact. 

With respect to the Commission's procedures for preparation of Commissioner appeals, 
the Coastal Act authorizes the Commission to have a staff to assist it with carrying out 
the provisions of the Act. The Commission has given staff the responsibility to review 
local government notices of final action on permit decisions for consistency with the 
applicable LCP and to notify the Commission of projects that appear to be inconsistent 
with an LCP. If two Commissioners authorize an appeal of a local government action, 
the staff prepares an appeal form that identifies the basis for the appeal. This is similar 
to, and consistent with, staffs responsibility to draft staff reports that are presented to the 
Commission for adoption as findings. The Commissioners do not individually draft 
findings in support of the Commission's action; this is a responsibility properly delegated 
to the staff. Similarly, appeal forms that contain all of the information needed to appeal a 
local government permit decision are prepared by staff. When an individual 
Commissioner authorizes an appeal of a local action, he/she either signs the proposed 
appeal application himself/herself, or authorizes Commission staff, as his/her agent, to 
use a pre-signed blank form. (The Commissioners have the option to pre-sign blank 
appeal forms that are then stored in the Commission's San Francisco office.) The use of 
the pre-signed forms is consistent with California law, which provides that individuals 
can authorize another person to sign their name or use their signature. In this case, 
Commissioners Wan and Daniels authorized use of their pre-signed forms on December 
21,1999 and the completed appeals were filed in the San Diego office on December 
21,1999. Therefore, no error of fact or law occurred as it relates to the Commission's 
appeal application procedures . 

2. "The Commission failed to resolve the Substantial Issue question within the 49-
day period as mandated by Public Resources Code Section 30621 and 30625. The 
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Commission's act of opening and continuing the Agenda matter on January 12, 
2000 without resolving the Substantial Issue question did not comply with Section 
30621 (see Coronado Yacht Club. V. California Coastal Commission (1993) 13 
Cal.App.4th 860). It was not until February 15, 2000 over 56 days from the date on 
which the appeals were filed that the Commission (on the basis of the invalid 
appeals) made a determination that the appeals raised a Substantial Issue and set 
the appeals for a de novo hearing. The failure of the Commission to find 
Substantial Issue within the requisite 49-days period is a violation of Public 
Resources Code!' 

The subject appeal was filed on 12/21/99. The California Code of Regulations, states the 
following: 

13112 Effect of Appeal 

(a) Upon receipt in the Commission office of a timely appeal by a qualified 
appellant, the executive director of the Commission shall notify the permit 
applicant and the affected local government that the operation and effect of the 
development permit has been stayed pending Commission action on the appeal by 
the Commission as required by Public Resources Code Section 30623. Upon 
receipt of a Notice of Appeal the local government shall refrain from issuing a 
development permit for the proposed development and shall, within five (5) 
working days, deliver to the executive director all relevant documents and 
materials used by the local government in its consideration of the coastal 
development permit application. If the Commission fails to receive the 
documents and materials. the Commission shall set the matter for hearing and the 
hearing shall be left open until all relevant materials are received. [Emphasis 
added] 

The appeal was filed by Commissioners Wan and Daniels on 12/21/99. The Commission 
Notification of Appeal was sent to the City on 12/22/99 requesting that the City provide 
its record within five working days. (The record from the City was not received at the 
Commission's office untill/10/00.) In order for this matter to be heard at the January 
Commission Meeting, a report had to be completed for reproduction and mailing by 
12/23/00. Because the record had not been received from the City pursuant to the 
California Code of Regulations, staff requested that the Commission open the hearing on 
Substantial Issue and continue it to subsequent hearing. As such, the hearing on 
Substantial Issue was opened at the 1/12/00 Commission hearing. Thus, an error of fact 
or law has not occurred with respect to scheduling the hearing on Substantial Issue for 
Commission action. 

3. "Staff analyzed the project for the Hearing of Substantial Issue Determination and 
at the De Novo Hearing disregarding the pipeline provisions of the new Land 
Development Code and disregarding the Certified LCP and Legal Non-conforming 
Use and Structure provisions of the La Jolla Shores PDQ. The Commission then 
utilized a new subjective and arbitrary definition of what Staff believed should be 
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considered as alterations, modifications and repairs as permitted by the PDQ. In so 
doing, Staff classified the Project as "New Development" which in some 
unexplained way mandated the complete removal of the legal nonconforming 
portions of the home including the portion of the home that the California Coastal 
Commission approved in 1977". [ ... ] 

The applicant further contends that the project was designed consistent with the standards 
of the LCP that were in effect at the time the project was going through the City's review 
process and that the staff applied new standards which exceeded its appellate and 
planning authority jurisdiction by ignoring the pipeline provisions of the new Land 
Development Code which imposed a "de facto" LCP amendment on the City of San 
Diego. The applicant further contends that that if new requirements were to be imposed 
on the project that this should have been done as an amendment to the certified LCP. 

In response to the first contention, although the staff report containing the findings on 
Substantial Issue stated that the new Land Development Code might be used as the 
standard of review of the project if it were to be heard as de novo; the Commission 
subsequently acknowledged the pipeline provisions of the City's certified LCP and in 
fact, reviewed the findings for the de novo permit using the City's former municipal code 
as the standards of review. As stated in the de novo report dated 4/26/00: 

"The standard of review for the proposed development is the City's certified La 
Jolla-La Jolla Shores Land Use Plan (LUP), La Jolla Shores Planned District 
Ordinance (PDO), and other applicable sections of the former implementation 
plan (municipal code) that was in effect at the time that the proposed development 
was reviewed and approved by the City. The City of San Diego recently received 
effective certification of an LCP amendment that replaces its former municipal 
code with its new Land Development Code Update. The LCP amendment 
became effective on January 1, 2000. However, the amendment was submitted 
with a provision that the prior municipal code would continue to be applied to 
projects for which complete permit applications were submitted prior to the 
effective date of the LCP amendment. The subject proposal was submitted, acted 
on by the City, and appealed to the Commission prior to the effective date of the 
LCP amendment. The commission finds that in this case, the appropriate 
standard of review is the LCP that was in effect prior to the effective date of the 
LCP amendment (i.e., the former municipal code)." [Emphasis added] 

As such, the applicants allegation that Commission staff used the wrong standard of 
review or ignored the pipeline provisions is inaccurate. 

With regard to the second contention that the Commission incorrectly imposed a "new 
and subjective and arbitrary definition" of what was considered as "alterations, 
modifications and repairs as permitted by the PDO", and that staffs classification of the 
project as "new development" is inaccurate, the staff report for recommendation on 
appeal dated 4/26/00 contained extensive findings as to why the Commission found the 
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proposed project was not a "repair, alteration or improvement" and why the project 
should be regarded as new development. 

In response to thls allegation, in its findings for approval with special conditions, the 
Commission found that the La Jolla PDO does not define the terms "improvements," 
"repairs," or "alteration" and that these terms should be interpreted in a maimer that is 
consistent with the purposes of the Coastal Act and the LCP. The findings of the report 
then cite the La Jolla Shores Planned District Ordinance Section 103.0300 which states: 

"The development of land in La Jolla Shores should be controlled so as to protect 
and enhance the area's unique ocean-oriented setting, architectural character and 
natural terrain ... 

Thus, the goal of the LCP is to protect the natural bluffs and beaches of the La Jolla 
Shores area. In light of this goal, the Commission finds that the terms 
"improvements" "repairs" and "alterations" are intended to mean minor activities 
that allow a nonconforming structure to be kept in adequate condition. These terms 
do not include demolition, expansion, construction of additions, and such other work 
that results in reconstruction of the nonconforming structure. To interpret these 
terms otherwise would not allow for achievement of the goals of the LCP. This 
interpretation is supported by other provisions of the PDO, which use the terms 
"remodel" and "demolition" as separate terms from "alteration," suggesting that each 
of these terms have different meanings (see PDO section 103.0302.3, requiring a 
permit for "the erection of any new building or structure, or remodeling, alteration, 
addition, or demolition of any existing building or structure.")" 

A such, the Commission in approval of the project found that as proposed, with 
approximately 4,745 sq.ft. to be demolished and approximately 9,415 sq.ft. of new area 
to be constructed, that the proposed development was so extensive that it did not 
constitute repairs, improvements, or alterations within the meaning of this ordinance. 
Rather, the work amounts to a reconstruction of the existing residence. 

The staff report further contained an analysis of whether the project increased the degree 
of nonconformity and included, in part, the following: 

"The proposed project also increases the degree of nonconformity of the existing 
structure. As stated above, the Commission finds there is a significant precedential 
concern if this ordinance is not interpreted broadly in light of the goals of the LCP 
and the significance of the coastal resources that are affected by bluff top 
development. The concern is, if nonconforming use regulations are interpreted to 
allow substantial demolition and reconstruction of an essentially new development in 
the same nonconforming location when only the nonconforming portion is retained 
and renovated rather than demolished, the line of development will never be moved 
inland. [ .... ] The Commission finds the redevelopment of the property as proposed 
increases the degree of nonconformity because: 

• 
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It allows for retention of a significantly larger nonconforming principal 
residence and increases its value with inadequate geologic blufftop setbacks; 
It extends the life of the existing nonconforming structur,e w.hich is at the end of. 
the 75 year lifespan for a typical residence; · 
It precludes option for future site development to be brought into conformance 
with the certified LCP; 
It perpetuates retention of the nonconforming gunite on the bluff face which could 
be removed if the replacement structure is moved inland. 

Thus, the proposed project does not constitute "improvements, repairs and 
alterations which do not increase the degree of nonconformity" of the 
nonconforming residence. Accordingly, the Commission finds that section 
103.0303.1 does not allow for retention of the nonconforming aspects of the existing 
residence.[ .... ]" · 

The Commission further found that the proposed project was inconsistent with the LCP 
unless the residence and structures were brought into conformance with the current LCP 
requirements regardless of whether the demolition involves less than 50 percent of 
exterior walls. The applicable LCP includes the La Jolla/La Jolla Shores LCP Land Use 
Plan, the La Jolla /La Jolla Shores LCP Land Use Plan, the La Jolla Shores Planned 
District Ordinance (commencing with Section 101.0300 of the Municipal Code) and the 
Sensitive Coastal Resource Overlay Zone (commencing with Section 101.0480 of the 
Municipal Code). The Commission found that the proposed development was 
inconsistent with the purpose and intent of the La Jolla Shores Planned District which 
states: 

"The public health, safety and welfare require that property in La Jolla Shores shall 
be protected from impairment in value and that the distinctive residential character 
and the open seascape orientation of the La Jolla Shores Area shall be retained and 
enhanced. 

The development of land in La Jolla Shores should be controlled so as to protect and 
enhance the area's unique ocean-oriented setting, architectural character and natural 
terrain and enable the area to maintain its distinctive identity as part of one of the 
outstanding residential areas of the Pacific Coast. ... " 

The Commission also found that the purpose of any nonconforming use regulations is to 
allow continued use of existing legal nonconforming uses and structures which have 
become nonconforming due to changes in the zoning code, provided the degree of 
nonconformity is not increased or expanded. The regulations are not intended to allow 
redevelopment of a property solely in reliance on the nonconforming regulations without 
regard to other requirements for discretionary permits, community land use policies and 
current zoning requirements . 

As stated in the findings, in the review of discretionary permits such as the coastal 
development permit, the decision maker (i.e., in this case, the City of San Diego) is 
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required to make specific findings which are not superceded by an assertion that 
nonconforming rights exist on a property or with a structure. The Commission found 

. that the proposed development cannot be found consistent with the City's Sensitive 
Coastal Resource (SCR) permit which includes findings, in part, that require that the 
proposed development will be sited and designed to minimize adverse impacts upon 
sensitive coastal resources and environmentally sensitive areas. The findings also require 
that proposed development will minimize the alteration of natural landforms nor 

. contribute to the erosion of public beaches or adversely impact local shoreline sand 
supply. 

The Commission specifically found that the extent of the proposed work would allow a 
significant expansion and renovation that would extend the economic life of the residence 
for another 75 years which essentially results in an entirely new residence. As such, the 
Commission determined that the residence must comply with the current setbacks and 
standards and therefore comply with the geologic setbacks requirements, as well as the · 
requirements concerning protection of the bluffs by removal of the existing gunite. The 
gunite could be removed if the residence is relocated further inland to comply with the 
setback requirements that exist for new development today. The Commission found that 
redevelopment of the site in the manner proposed was not consistent with the applicable 
policies of the La Jolla Shores Land Use Plan cited previously and therefore, the fmding 
of conformance with the certified Local Coastal Program could not be made. 

In conclusion, the findings of the staff report fully addressed the issues of whether or not 
the proposed development was considered a repair, alteration or improvement vs. new 
development and explained the rationale for the Commission's decision. In addition, the 
Commission found that the proposed development was not an "alteration, modification or 
repair" as permitted by the PDO and that the development was essentially "new 
development". Furthermore, the Commission applied the correct standards and policies 
to the project in its review and action on the proposed development. As such, the 
Commission's approval of the subject development with special conditions did not result 
in a "de facto LCP amendment" to the Certified LCP and thus an error of fact or law has 
not occurred. 

4. ''The Applicant was prevented from asserting these errors of law at the public 
hearing because of the Commission • s hearing procedures. The discussion by the 
Commissioners, which revealed the true and subjective nature of the 
Commission's intent to apply unwritten stringent new "policy" and arbitrary limits, 
occurred after the close of the public testimony portion of the hearing. The 
Commission's hearing procedures prevented members of the public, including my 
representatives, from addressing the Commission or participating in any discussion 
by the Commissioners after the public testimony portion of the hearing was 
closed." 

Prior to the hearing, the applicant was given a copy of the written staff report detailing 
the staff recommendation. The staff report explained that because the proposed 
development involved a substantial demolition and reconstruction of an existing non-
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conforming structure with proposed retention of portions of the residence that. were 
within the geologic blufftop setback area, the development was not a "repair, alteration or 
improvement" ~o a non-conforming structure and was essentially "new development". 

The project was reviewed for consistency with the certified LCP which consisted of the 
La Jolla Shores Planned District Ordinance and the City's former implementation plan, 
the Municipal Code. In addition, the report explained that since the proposed 
development is located between the first public roadway (Spindrift Drive) and the sea, 
Coastal Act Section 30604( c) requires that the development must be found to be in 
conformity with the public access and recreation policies of the Coastal Act. The staff 
report then analyzed the project for consistency with the City's LCP and the public access 
and recreational policies of the Coastal Act. The applicant was afforded an opportunity 
to speak at the hearing and, in fact, the representative made formal presentations at the 
public hearing. Since the applicant had been informed of the Commission staffs 
application of the Certified City of San Diego LCP and the public access and recreational 
policies of the Coastal Act in the staff report, nothing precluded the applicant or his agent 
from addressing these concerns at the hearing. Furthermore, the Commission discussion 
after the close of the public comment portion of the hearing did not suggest that the 
Commission was applying any standard other than those described in the staff report. In 
addition, it is common for the Commission to discuss aspects of the public hearing after 
the public hearing has been closed. This is part of the hearing process. Thus, no errors of 
law or fact occurred . 

The applicant further contends, 

"There were numerous errors and non-supported Geologic and Soils conclusions 
including a non-supported and illegally produced bluff edge determination 
contained within the Staff Report. These errors of fact and analysis were utilized 
by the Commission in adopting the findings. These errors were not responded to 
by Staff. The record upon which the Commission relied for its denial was 
inaccurate, incomplete and not based upon substantial evidence in the record." 

The applicant contends that errors of fact occurred in the staff report and that those errors 
may have misled the Commission. The applicant specifically indicates that the staff 
report included a "non supported and illegally produced bluff edge determination" ; 
however, the applicant is erroneously referring to an exhibit (Exhibit No. 20) contained in 
the staff report which is identified as "Approximate Location of Existing Bluff Edge". 
The Commission staff did not purport that the exhibit was a surveyed description of the 
actual bluff edge, but rather, as titled, an "approximate" location of the bluff edge. 
Furthermore, Special Condition l(a), of the staff report further addressed this issue. 

[ ... ] 

a. All portions of the residential structure shall be removed or relocated such that no 
portion of the principal residential structure or pool or spa shall be sited closer 
than 25 ft. from the existing edge of bluff, shown on Exhibit #20. The bluff edge 
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cannot presently be determined accurately where it lies beneath the existing 
gunite or residential structure. Determination of the precise location of the bluff 
edge requires further examination, either through use of any crawl space that may 
exist beneath the present structure, or during demolition, following removal of 
the gunite and/or the existing structures. 

As such, it is clear that the bluff edge depicted on Exhibit No. 20 was not intended to 
represent the exact bluff edge and, as such, the applicant's allegations are incorrect. The 
Commission considered each of the factual assertions that the applicant supplied in 
advance of and during the public hearing, and concluded that the facts as set forth in the 
staff report were accurate in terms of its finding for approval of the proposed 
development with special conditions which required final revised plans for the removal or 
relocation of all portions of the residence that were sited any closer than 25 ft. from the 
existing bluff edge of bluff as shown on Exhibit No. 20 in the staff report. Thus, the 
Commission did not make any errors of fact which would have the potential for altering 
the initial decision of the Commission. 

5. " ... The effective denial of the Coastal Permit has damaged the property for 
some unidentified public benefit without the payment of just compensation. In 
addition, the effective denial is an unreasonable restriction of land use which 
bears absolutely no relationship or "nexus" to the impacts of this existing 
Project." 

"The Commission's effective denial of the Project has resulted in a taking and 
confiscation of my property right to remodel and expand the home as permitted 
by the Certified LCP, thereby depriving me of the reasonable and valuable use of 
my property." 

The Commission's action did not deny the subject project; it approved the project with 
special conditions. As such, the applicant has not been denied reasonable use of his 
property. The findings in support of the Commission's decision explain in detail the 
basis for approving the proposed project and the basis for the special conditions which 
were imposed on the proposed development. The findings demonstrate that the approval 
with conditions was based upon the project's adverse impacts, and its inconsistencies 
with the certified LCP. Further, the Commission's decision did not result in a taking of 
the subject property. The Commission found that the retention of the portions of the 
residence within the 25 ft. geologic blufftop setback area and the gunite on the bluff face 
of the subject property were inconsistent with the certified LCP. This did not result in a 
denial of all reasonable economic use of the property or interfere with investment backed 
expectations. With the condition applied by the Commission, the applicant could still 
construct the same size home proposed, only it must be sited 25 feet from the edge of the 
bluff. Thus, the Commission finds that it did not make any error of law or fact in this 
regard. 

6. "After the close of the public testimony portion of the hearing, it was disclosed by 
at least one Commissioner that he/she was seeing this matter "for the first time" 

• 

• 

• 
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and did not have the benefit or any knowledge from the prior hearings that had 
taken place concerning the appeal. We note that the Commissioners at the initial 
hearing tp determine substantial issue, at the hearing which resulted in a split 5-5 
vote to approve per applicant on AprillO, 2000, and at the Wednesday, May 10, 
2000 hearing were not the same. Yet at no point did any of the Commissioners 
abstain from participating in the appeal hearings despite the fact that many of 
them at the final hearing on May 10,2000 obviously had not listened to the prior 
hearing tapes or otherwise reviewed the transcripts to bring them up to speed on 
the status of the appeals. We believe this is clear violation of law and a 
procedural due process violation. Since this disclosure was not presented until 
after the public testimony portion of the hearing was closed, my representatives 
did not have an opportunity to raise this issue at the hearing." 

There is no requirement in the statute or otherwise that the Commissioners who 
participated in the Substantial Issue hearing be present at any future de novo hearing on a 
particular permit item. Each Commissioner (and their alternates) receive an agenda 
packet in the mail of all the permit items scheduled to be reviewed for the meeting in 
advance of the meeting and, as such, are aware of the particular issues for various 
projects, in advance of the meeting. With regard to attendance at the meetings by the 
same Commissioners, it is not possible that the same Commissioners be present for all of 
the hearings for any one particular permit item if it is brought back before the 
Commission at several different hearings, such as the subject permit. In the subject case, 
the hearing for the subject appeal was first opened and continued at the 1112/00 
Commission meeting. Substantial Issue was found at the February 15, 2000 meetin§; 
The de novo permit was originally scheduled for Commission review at its April 10 
meeting. After beginning the public hearing and a discussion of the project, the 
Commission ultimately voted to continue the matter to the May 9-12, 2000 Commission 
meeting. Again, there is no requirement that the Commissioners who were present at the 
April 10, 2000 meeting be present at the May 9-12, 2000 meeting. Furthermore, this is 
the reason that alternates are selected for each Commissioner in the event that a 
Commissioner cannot attend a particular meeting. As such, no errors of law or fact have 
occurred as a result of the Commission's hearing procedures. 

In summary, the Commission finds that the applicant has not presented any new relevant 
facts or information that could not have been presented at the original hearing. In 
addition, the applicant has not demonstrated any error of fact or law that has the potential 
for altering the Commission's previous decision. Therefore, the reconsideration request 
is denied. 

(G:'San Diego\Reports\Appeals\1999\A-6-US-99-160-R Summit Resources StfRpt.doc) 
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Summit Resources, LP 
Orte Market Plct.ce, San Diflgo, 92101 

(619} 231-3800 Fax: (619) 6967100 

May22,2000 

Mr. Peter M. Douglas, Executive Director 
California Coasral Commission 
45 Fremont Street. Suir.e 2000 
San Francisco, CA 94105-2219 

T-9&5 P.02/IH F-014 

Re: Application No. A-6-IJS-99~160- Request for Reconsideration 
(1900 Spindrift Drive, La. Jolla, CA 92037) 

Dear Mr. Douglas: 

Pursuant to rhe California Coasral Commission Regulation Sec:ion No. 13109.1 et 
seq., please accept this as my Request for Reconsideration of the denial of the above· 
referenced Permir concerning the Coastal Coilllllission's action on May 10, 2000. The 
j ustifi.cation for the Requesr for Reconsideration is a.:tach.ed he:retc. I would request that this 
matter be set and heard by the Commission at the June 2000 meeting . 

RVG:h 

Enclosure 
cc: Chairperson Sara Wan 

. Sinrt'!ely ~ 

SUMMIT RESOURCES, LP 

Qj;~ 
Richard V. Gibbons 
Executive Vice President 

Members of the California Coastal Commission 
Daniel A. Olivas, Esq., Deputy Attorney General 
Chuck Dammr Senior Deputy Director 
Ralph Faust, Chief Legal Counsel 
Amy Roach, Esq., Staff Counsel 
La...t ... i'l~ C·>i!eos, Coastal Planner 
Matthew A. Peterson, Esq., Peterson &. Price, APC 

EXHIBIT NO. 4 
APPLICATION NO. 
A-6-LJS-99-160-R 

Applicant's Request 
for Reconsideration 
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Summit Resources. LP 
1 900 Spindrift 

Application No. A-6-LJS-99-160 

REQUEST FOR RECONSIDERATION 

Date: May 22, 2000 

California Coastal Commission Regulation §13109.1 et seq. deals with the topic 

of reconsideration. Section 13109.2 states that: 

"Anytime within 30 days following a final vote upOn an application for a 
coastal development permit, the applicant of record may reqvest the 
Regional Commission to grant a reconsideration of the denial of an 
application for a coastal development permit. or of any term or condftfon 
of a coastal development pennit which has been granted. This request 
shall be in writing and shall be received by the Executive Director of the 
Commission within 30 days of the final vote ... 

The Coastal Commission denied the Project on May 10. 2000. 

The grounds for reconsideration of a permit action are pr:;,vided in Public 

"The basis ot the request for reconsideration shall be either that there is 
relevant new evidence which, in the exercise of reasonable diligence, 
could not have been presented at the hearing on the matter or that an 
error in fact or law has occurred which has the potential of altering the 
initial decision." 

The purpose of this letter is to request that the Commission reconsider tts denial. 

ERRORS OF FACT AND LAW 

After certification of an L CP, the Act provides for limited appeals to the Commission 

for certain local government actions concerning Coastal Development permits. For 

developments approved by the City, which are located between the ocean and the first 
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public road parallel to the ocean, the grounds for an appeal. to the Commission are 

contained within Public Resources Code §30603 and Regulations §13111. Appeals are 

limited to an allegation that the development does not conform to the standards set forth in 

the Certified LCP or the Public Access Policies of the Act 

1. The Appeals are Invalid 

Following the City of San Diego Planning Commission's unanimous approval of the 

Project, as set forth in attached Resolution No. 2884-1-PC. on or about December 21, 

1999. the Commission Staff purportedly prepared flied two separate, albeit Identical. 

appeals challenging the City's approval of the Project. 

Although the Commission does have appellate jurisdiction over local decisions 

pursuant to Regulations §13110. et seq. and Public Resources Code §3060;5, the two 

. 
Consequently, the City's approval was final and was not subject to the Commission's 

appellate review. 

The invalid appeals which were flied concerning the Project also violated Public 

Resources Code §30603, et seq. and Regulations § 1311 0, <JS wen as the procedural due 

process rights and rights of equal protection under the State and Federal Constitutions. I 

believe the following procedure was utilized~ 

{a) The local Commission Staff, Laurinda Owens, Coastal Planner 

("Owens·) on her own determined that the unanimously approved and unopposed home 

• 

• 

• 
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warranted a review by the Commission . 

(b) Owens then prepared the ·reasons for appeal• and Staff claims that 

Chuck Damm on December 21, 1999 got authorization from Wan and Daniels to file the 

appeals. 

(c) That same day, Staff removed from a drawer either a signed or 

photocopied signature page of a blank appeal form(s) containing Wan and Daniels' 

signature(s). Staff then apparently hand wrote the dates on the signature page(s), "slip 

sheeted" or otheiWise attached the signawre page(s) to the appeal package which Staff 

prepared. 

(d) The Commission Staff then utilized a photocopy of the exact same 

reasons (or justifications) of appeal for both of the Commissioners' appeal forms. The 

Commission Staff then purportedly assembled the appeal and flied it at the local 

Commission office on December 21 , 1999 and assigned an appeal number to the Case. to 

wit: Application No. 6-LJS-99-160. Effectively, this was a Staff Appeal. not two (2} 

California Coastal Commissioners' Appeals . 

i do not believe that the appeal proceaures utilized comply with the Public 

Resources Code or the Regulations sections as referenced above. These procedural 

and substantive due process violations clearly constitute an error of law. Further. 

based upon my lawyers investigation, it would appear that this Invalid and unlawful 

appeal procedure is widely utilized by the Commission Staff_ 

- 3-
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2. The Commission Failed to Act Within the Mandated Time Frame 

Concerning the Detennination of Substantial Issue 

The Commission failed to resolve the Substantial Issue questicn within the 49-

day period as mandated by Public Resources Code §30621 and §30625. The 

Commission's act of opening and continuing the Agenda matter on January 12, 2000 

without resolving the Substantial Issue question did not comply with §30621 (see 

Coronado Yacht Club v. California Coastal Commission {1993) 13 Cai.App.41tl 860). It 

was not until February 15, 2000 over 58 days from the date on which me appeals were 

filed that the Commission (on the basis of the invalid appeals) made a determination 

that the appeals raised a Substantial Issue and set the appeals for a de novo hearing. 

The failure of the Commission to find Substantial Issue within the requisite 49--day 

period is a violation of F'ublic Resources Code. 

3. Improper Standard of Review on Appeal 

Staff analyzed the project both for the Hearing of Substantial Issue 

Determination and at the De Novo Hearing disregarding the pipeline provisions of the 

new Land Development Code and disregarding the Certified LCP and Legal Non

conforming Use and Structure provision of the La Jolla Shores PPO. The Commission 

then utilized a new subjective and arbitrBry definition of what Staff belleved snould be 

considered as alterations. modifications and repairs as permitted by the POO. !n so 

doing, Staff classified the Project as "New Development" which in some unexplained 

~4-
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way mandated the complete removal of the legal nonconforming portions of the home 

including the portion of the home that the Califo~nia Coastal Commission approved in 

1977. As submitted, the Project is "permitted'" by the LCP and was designed in 

accordance with all of the standards and regulations of the LCP and the various 

Implementing Ordinances. The Commission's use of the subjective criteria new 

definitions and unwritten ~policies" in justifying its denial of the Project constituted an 

error of law. 

In declaring its intent to apply new standards and unwritten policies to the Project 

after the close of the public testimony portion of the hearing (irregardless of LCP 

policies to the contrary), the Commission exceeded both its appellate and planning 

authority jurisdiction by ignoring the pipeline provisions of the new Land Devek)pment 

Code and imposed a ''de facto" LCP amendment on the City of San Diego . 

The appropriate vehicle for imposing new requirements (or additional 

restrictions) that deviate from a Certified LCP is to process and approve an LCP 

Amendment. Under Section 30500(c) of the California Coastal Act reoastal Act'"), it is 

the local government, in this case, the City of San Diego. which determines the precise 

content of an LCP, subject to Commission certification. Under Section 30514(a) of the 

Coastal Act, that LCP can be amended, but such an amendment can only be initiated 

by the local government (in this case, the City of San Diego). The City has not 

proposed an amendment that would justify the Commission's denial of the Project. 

Moreover. even if the Commission possessed the lawful authority to initiate an LCP 

-5-
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Amendment of its own volition, which it does not. it failed to conform to the public 

participation, public notice and public hearing requirements of Section 30.503 of the 

Coastal Act. 

The Commission's de facto LCP Amendment is a clear error of law. If the 

Commission believes an amendment to an LCP is necessary to prevent homeowners 

from repairing, altering and modifying the legal non-conforming portions of the 

structures as currently allowed by the LGP. the prooedure for accomplishing such an 

amendment is set forth in Section 30519.5 of the Coastal Act. The Commission cannot 

unilaterally amend a Certified LCP or lawfully take action to effectively deny a permit 

based upor'l unwritten "policy.p 

4. No Chance to Respond at the Hearing 

The Applicant was prevented from asserting these errors of law at the public 

hearing because of the Commission's hearing procedures. The discussion by 

Commissioners, which revealed the true and subjective nature of the Commission's 

intent to apply unwritten stringent new "policy" and arbitrary limits, occurred after the 

close of the public testimony portion of the hearing. The Commission's hearing 

procedures prevented members of the public, including my representatives, from 

addressing the Commission or participating In any discussion by the Commissioners 

after the public testimony portion of the hearing was closed. 

-6-
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There were numerous errors and non-supported Geologic and Soils conclusions 

including a non-supported and illegally produced bluff edge determination contained 

within the Staff Report. These errors of fact and analysis were utilized by the 

Commission in adopting the findings. These errors were not responded to by Staff. 

The record upon which the Commission relied for its denial was inaccurate. incomplete, 

and not based upon substantial evidence in the record. 

5. A Taking Has Occurred 

There are also issues associated with the Commission's denial that ::learty violate 

certain constitutionally mandated protections; to wit. equal protection and due process of 

law. 

Public Resources Code§ 30010 states in part 

"The Legislature hereby finds and declares that this division is mt 
intended and shall not be construed as authorizing the Commission for a 

· gavemir:g bcv!y or a local Q.O'""'mment acting oureuarrt t() tbi:t givision to 
sx.ei~.;ise their poy,-er to grant or deny a permit ;n -a· manner wr.:~": ·wili lake 
or damage private property for public use, without the payment of just 
comoensation therefore." 

The effective denial of the Coastal Pennit has damaged the property for some 

unidentified public benefit without the payment of just compensation. In addition, the 

effective denial is an unreasonable restriction of land use which bears absolutely no 

relationship or "nexus" to the impacts of this existing Project 

The Commission's effective denial of the Project has resulted in a taking and 

confiscation of my property right to remodel and expand the home as pennitted by the 

.., 
- ' -
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Certified LCP, thereby depriving rne of the reasonable and valuable use of the property. 

6. Improper Hearing Procedures 

After the close of the public testimony portion of the hearing, it was disclosed by 

at least one Commissioner that he/she was seeing this matter ~or the first time" and did 

nat have the benefit or any knowledge from the prior hearings that had taken place 

concerning the appeal. We note that the Commissioners at the initial hearing to 

determine substantial issue, at the hearing which resulted in a split 5-5 vote to approve 

per applicant on April10, 2000, and at the Wednesday, May 10, 2000 hearing were not 

the same. Yet at no point did any of the Commissioners abstain from participating in 

the appeal hearings despite the fact that many of them ::rt ~e final hearing on M3y 1 0, 

2000 obviously had not listened to the prior hearing tapes or otherwise reviewed the 

transcnp!::s m bring them up to spe6u on the ::t.atus \j( the appfll.s!ls ':V'f!J t:e!!eve tnis ·~ 

clear violation of law and a procedural due process violation. Since this disclosure was 

not presented untH after the public testimony portion of the hearing was closed, my 

representatives did not have an opportunity to rafse this issue at the hearing. 

G:\wp\4196\004\rtq. for r~enalion 

-8-
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PLAt'miNG COMMISSION 
RESOUJTION NO. 2884-1-PC 

. . 
"'·-· 

LA JOLLA SHORES PLANNED DISTRICT/COASTAL DEVELOPMENT AND 
SENSITIVE COASTAL RESOURCE PERMITS NO. 99-0007(MMRe) . 

1900 SPINDRIFT 

WHEREAS. SUM1YIIT RESOURCES, L.P., Owner/Permitr~e, file~ an application with the City 
of San Diego for a permit to remodel an existing 9,960 square-foot residence~ demolishing 4)745 
square-feel: and adding 9,415 square-feet to result in a 14,G30 square-foot residence (as described 
in and by ·reference to the approved Exhibits "A" and corresponding conditions of approval for 
the associated Pennit No. 99-0007, on portions of a 0.56 ac~ site and; 

WHEREAS. the project site is located at 1900 Spindrift drive at the intersection of Saint Louis 
Terrace in the SF zone of the La Jolla Shores PLanned District and v,ithin the bound~es ofilie 
La Jolla CoJilD1unity Plan a.""ea and; 

WHEREAS, tbe project site is legally described as a Ponion of Pueblo Lot 1285, Map No. 1762. 
and; 

WHEREAS, on December 2, 1999, the PLANNING COiYil\11SSIOK oftb: City of San Diego 
considered LJS/CDP!SCR Permit No. 99-0007 pursuant to Sec-Jons W3.0300, l! 1.1201, 

· 101.0480 and 111.0508 of the Municipal Code ofthe City of San Diego; NOW~ TIIEREFORE, 

BE IT RESOLVED by the PLANNING COMMISSION ofthe City o.fSan Diego as follows: 

·. P....:.t u1c .i'L".1'1"L'T!I'-~:J t::'O.MM!SSION ;:;.dopts thefollo<.vi.ng wri~.tt:u Findh~ ~!ed Dccc:mhc:- 2, 
1999. 

EINDINGS: 

LA JOLLA SHORES £PDO) :=<MUNICIPAL COPE SECfiON 103.0300} 

A. THE PROPOSED CONSTRUCTION AND USE OF THIS SITE MEETS 
ALL TECHNICAL REQUIREMENTS SET FORTH IN THE ADOPTED 
LA JOLLA SHORES PLANNED DISTRICf ORDINAt"iCE AND THE LA 
JOLLA SHORES DESIGN MA.l\fUAL RELATING TO ARCHITECTURAL 
STYLE, V ARIETI" Ai'lD DIVERSITY IN DESIGN, HEIGHT, LOT 
COVERAGE~ LANDSCAPING, ORIGINALITY, AND NOV ARIANCES 
ARE REQUIRED • 

. The su~ject 0.56 acre site is existing fully deveioped with a 9,960 square-foot 
single-family residence, accessory bunk house, boat. house, guest quarters and 
other accessory improvementS. The project site is within a neighborhood of ·. 
diverse lot configu.rations and diverse archirecturai ~~~.yies .. ine project ~te i$ o~ a 
bluff top over the Pa~ific Ocean and sur.rounded on rhe rerr.aining three sides by 

· .. 
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similar d~Welopment. The existing house dates to 1928 m:l ~"a.S designed aad 
resided in· by persons of significanc;~ and. although the structure and site are 
.environmentally hiStorically significant, the property bas not been designated by 
the Historical.Sites Board. 

The project proposes to demolish 4,745 square-feet of existing improvementS and 
construct 9,41 S square-feer of new improvements resulting in a total floor area of 
14.630 square-feet and a Floor Area Ratio of0.S8 and a !>uilding height of28-feet 
8-inches .. The existing architectural style is being modified 'IIIith a sense of 
retention of some of the e.-cisting style. Materials utilized for the roof, walls, 

· windows and trim are compatible with the neighborhood, as specifie':i in th~ La 
Jolla Planned District Ordinance and coiJSistent with the existing a:rchitcctU1'3.1 
structure. The La Jolla Planned District Advisory Board has reviewed the project 
and found that it conformed to the PDO and the La Jolla Shores Design Manual 

B. THE PROPOSED CONSTRUCTION AND USE OF THIS SITE IS 
CONSISTENT WITH THE LA JOLLA SHORES PLANNED DISTRICT 
ORDINANCE WHICH STATES THAT PUBLIC VIEWS FROM PUBLIC 
RIGHTS-OF-WAY AND PUBLIC PLACES SHALL BE PROTECTED. 

The project site is on the coastal bluff overlooking the Pacific Ocean and is 
opposite the intersection of St. Louis Terrace which intersectS with Spindrift 
Drive. The sire is occupied with existing improv9ments of a single-family 
·re3idence and aece$SOIJ structures on the 24,461 square-foot lot. The property is 
$u.rrounded by similar development on both sides and. ha::; an overhcight hedge on 

.. ·. ~~ ~~-.·froat ~,.:-~r~rtyline. Th~ :itr. is not 3ho'\"m. ~- :c~"'ta! ~'iew ()O the !.,; Je!l31 La 
Jolia Shores Local Coastal Program ar.'ld i.s not gene1ally accepted as providing 
any l!lxisting ·views to the coast or ocean from any adjoining public rights-of-ways. 
The partial demolition and new construction will not alter any e."tisting public 
views or impact public places. 

C. THE PROPOSED USE WILL NOT ADVERSELY AFFECT THE CITY'S 
PROGRESS GUIDE AND GENERAL PLAN, THE LA JOLLA 
COMMU~TI'Y PLAN OR THE LA JOLLA SHORES PRECISE PLAN, 

The dernoUtion of 4,745 square-feet of an e:rlsti.ng 9,960 square-foot single-family 
home and new constrUCtion of9,415 square-feet of floor area to result in a total of 
14, 630 square-feet on a 24,461 square-foot lor, will not adversely affect the City 
of San Diego Pro~ss Guide and General Plan or the La Jolla Community Plan 
and La 1 oUa Shores Precise Plan tbat designate this site for sinale~family use 
consistent with the design as proposed and as sited. 

COA~T AL DEVELOPM£NT =fMunicipaJ Codr Section 105.0202) 

A. · TilE PROPOSED DEVELOPMENT WILL NOT ENCROACH UPON ANY 

• 

• 

• 
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B. 

c. 

....,./ 

'EXISTING PHYSICAL ACCESSWAY LEGALLY UTIUZED BY THE 
GENERAL PUBLIC OR ANY PROPOSED PUBLIC ACCESSWAY 

.IDENTIFTED IN AN ADOPTED LCP LAND USE PLAL'l; NOR WILL IT 
OBSTRUCf v'IEWS TO AND ALONG THE OCEAN AND OTHER 
SCEJ."'IC COASTAL AREAS FROM PUBLIC VANTAGE POINTS • 

. The: proposed development will result in the partial demolition of an existing 

. single-family detached residence and accessory struCtures and the addition of new 
floor area and improvements to a 24,461 square-foot SF zoned lot loeated at 1900 
.Spindrift Drive overlooking me Pacific Ocean from atop a 22-foot high coastal 
·bluff. No existing physical. public accessway or :proposed accessway exists oris 
proposed within the La Jolla!La Jolla Shores Local Coastal Program and this 
Program does not identify any public viev.-s or view corridors across this property. 
This property; by the shape and configuration of the coastli.oe to the north, south 
and wesr, affords views of other bluff. beach and coastal improveme.nts and this 
property is visible front these other locations as well. however, the improvements 
11$ ultimately to be built-out. Y.ill become the view from these points but will not 
be in conflict with the provisions of these plans and programs. 

THE PROPOSED DEv"ELOPMENT 'WILL NOT ADVERSELY AFFECf 
.IDENTIFIED MARINE RESOURCES~ El.'fVIRONlHENTALLY 
SE~SITIVE AREAS, OR ARCHAEOLOGICAL OR 
PALEONTOLOGICAL RESOURCES. 

This 0.56 acre lot was developed 70 years ago with a single-family res!dt:nce that 
has bt:en.::!~.o'ltjified a. ::lumber ::~""'le3 i..-: the in!e!'\'e!"ing yfi!8.1'li. The current pmjfl!r::t 
proposes a partiai demolition and new cor.&Sinlction to r~ult in a 14, 6JO sqt'~'~";;
foot residence. The site has an ~isting sea\1.'3llt boat house and other minor 
improvements on the ocean bluffs and lower beach areas of the lot as well as 
structural improvements within the 4Q..foot b!ufftop setback and 25-foot blufftop 
setback pentlissi.ble with a supporting geotechnical report. The projet:t approval 
will require removal of landscaping installed on the sandy ~ch areas. The 
Enviromnental Mitigated Negarive Declaration and Mitigation Monitoring and 
Reporting Program No. 99-0007, requires archaeoiog:ical monitoring and recovery 
and that a "Notice of Geologic .and Geotechnical Conditions" be signed by the 
owner and recorded that reflects the potential for ground rupture along the fault 
trace discovered on-site. No other adve:-se affect have been identified on Marine 
Resources, environmentally sensitive areas or archaeological or paleontological 
resources. 

THE PROPOSED DEVELOPMENT WILL COMPLY WITH THE 
REQUIREMEl'i"TS RELATED TO BIOLOGICALLY SENSITIVE LANDS 
AND SIG~lFICANT PREHISrORIC Al'iD HISTORIC RESOURCES AS 
SET lt'ORTH lN T:iiE RESvv'RCE PROTECITO.N ORDINANCE, 
CHAPTER X, SECTION 101.0462 OF-THE SA.N DIEGO MUNICIPAL 

• . '• . 
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CODE, UNLESS BY THE TER.'I\!S OF TBE RESOURCE PROTEcnON 
ORDINANCE, IT IS EXEMPTED THEREFROM. 

The remodel of an existing single-family residence with a partial demolition and 
new additions on a 0.56 acre lot in the SF (single~family) zone withjn the La Jolla 
Shores Planned Dlstrict, will comply with the biologically sensitive lands and 
significant prehistoric and historic resources provisions of the Resource Protection 
Ordinance .. No biologically sensitive lands are within this project area and 
previously added landscaping on the sandy beach area will oe required to be 
removed. The property and improvements therein, were considered by the City of 

. San Diego Historical Sites Board for possible designatjon but was not deemed to 
qualify. Because of the age of the improvements existing on the site and location, 
requirements for Historical Resources have been identified in the accompanying 
Mitigated Negative Declaration and made a part of the conditions for approval of 
the project. 

D. THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFEcr 
IDENTIFIED RECREATIONAL OR VISITOR-SERVING FACILITIES 
OR COASTAL SCENIC RESOURCES. 

This site is not identified in the La Jolla'La Jolla Shores Local Coastal Program as 
.a public view corridor !o or from rhe ocean and the site is within a developed 
· single-family neighborhood. A private recreational cl11b is located to the north 
and a public beach and park lie beyond that. The remode!ing of tbis residence 

· · through a partial demolition and new constn;ction will have no adverse affects on 
·· . ~;:::;: !.i~mlflr.'! ·recreational em~ v~ii:ur ser.rine fac!Jities .~ coast~t o::cenic 

resourct.."S. 

E. THE PROPOSED DEVELOPMENT WILL BE SITED .~l'iD DESIGNED 
TO PREVENT ADVERSE lMPACI'S TO ENVIRONMENTALLY 
SENSITIVE HABil'ATS AND SCENIC RESOURCES l..OCA TED IN 
ADJACENT PARKS AND RECREATION AREAS.. AND WILL PROVIDE 
ADEQUATE BUFFER AREAS TO PROTECT SUCH RESOURCES. 

The existing single-family residence requesting to be remodeled, will have no 
adverse impacts on scenic: resources or parks and recreation areas as speeified in 
Item D above. Private recreation and public parks are located to the north and are 
not adjacent to this site which shares common lot lines with similar zoned and 
utilized properties. A geotechnical report has been completed which analyzed 
stability of the site for the location ofrhe existing and proposed improvements and 
staff review and completion of a Mitigated Negarive Declaration have 
investigated any possible impacts to sensitive habitats and scenic resources and 

. found that there are no adverse impacts associated with this proposed project. 

F. THE PROPOSED DEVELOPMENT WJLI.'MINIMlZE THE 

. ~ 

• 

• 

• 
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AL'l'ERATIONS OF NATlJRAL LA.l'lDFORMS AND Wll..L NOT RESULT 
IN lJl'j"DUE RlSKS FROM GEOLOGIC A.~'D EROSIONAL FORCES 
A.l~D/OR FLOOD Al\'D FIRE HAZARDS. 

The site is existing improved since the 1920's and is a relatively flat with a slope 
·towards the ocean bluff that descends about 22-feet to the beach an:a. below. The: 
site requires minor alteration of existing grades and throug.i review of a required 
geotechnical report,· has been detetn"Uned that the partial demolition and new 
construction to the residence will not result in undue risks from geologic and 
erosional forces. A seawall already existS on the blu:fflbeach that has protected 
rhe site from natural erosion and also protected the house above which is 
considered a blufftop improvement. No flood or fire risks or hazards are 
unaddressed by this project. 

G. THE PROPOSED DEVELOPI\'IENT WlLL BE VISUALLY COMPATIBLE 
WITH THE CHARACTER OF THE SURROUNDING AREA, AND 
WHERE FEASmLE, WILL RESTORE AND E?-i"HANCE VISUAL 
QUAUTY IN VISUALLY DEGRADED AREAS. 

H. 

This area of the La Jolla Shores Planned District is composed of older single-
. family homes punctuated by newer construction following demolition and other 
remodeled homes. It is an area of individually designed and sired homes that 
offers owners wider choices in design to maintain the c.i:Ja.\·acter of the area. The 
area is not considered visually deg:reded. T.ae panial demoli~on and new 
additionS proposed to this existing residence will result in u. maintaining of 

THE PROPOSED DEVELOPMENT WILL CO!'t"FOR:\1 WITH THE 
CITY'S PROGRESS GUIDE AND GENERAL PLAN, THE LOCAL 
COASTAL PROGRAM, AND ANY OTHER APPLICABLE ADOPTED 
PLANS AND PROGRAMS L~ EFFECT FOR THIS SITE. 

The maintenance of this existing single-family residence conforms to the La Jolla 
Shores Planned District Ordinan¢e~ rhe La Jolla Comml.lility Plan and the Progress 
Guide and General Plans, the La Jolia/La Jolla Shores Local Coastal Program a:ad 
all other City Ordinances, Codes and Policies for development of this lot. 
Through this application and review for the goals and purposes of the ord.inances 
and the completion of a Mitigated Negative Ikclaratio~ this determination: has 
been made. 

SENSITIVE COA5IAL RESO!JRCF :1ML'":\'JCJPAL CODE SECTION 101.0480) 

A. THE PROPOSED DEVELOPMENT WILL BE SITED, DESIGNED,. AND 
CON:STRIJCT£D TO MINI!vllZE, IF NOT PRECLUDE~ ADVERSE 
IMPACTS L"PON SENSITIVE COASTAL RESOURCES AND 
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· The 24,461 square-foot single-family zoned lot is improved with an existing 9,960 
square-foot residence and accessory improvements including a. ~wall, boat 
house, landscaping and other minor improvements. The panial demolition and 
new construction proposed has been sited and designed to meet the City of San 
Diego bluff top setback a.s permitted based on a supporting Geotcc:hnic::U Report 
and to utilize the large buildable area present. The imp~ovements have been 
reviewtd as well and recommended for approval by. the La Jolla Shores Planned 
District Advisory Board. The proposed development will minimize and preclude 

. to the.extent.possible, adv;rse..impact:s to sensitive coastal resources and 
environmentally sensitive areas. 

B. THE PROPOSED DEVELOPMENT WILL NOT EJ.~CROACH UPON ANY 
EXIS1'ING PHYSICAL ACCESSWAY LEGALLY UTILIZED BY TBE 
GENERAL PUBLIC OR ANY PROPOSED PUBLIC ACCESSWA Y 
IDEJ."'TTFIED IN THE ADOPTED COMMUNITY PLAN; NOR WILL IT 
OBSTRUCT VIEWS TO AND ALONG THE OCEAN AND OTIIER 
SCENIC COASTAL AREAS FROMPUBUCVANTAGE POINTS. 

The proposed development will :result in the partial demolition of an existing 
single-family detached residence and attessory strUctutes and the addition of new 
.floor area and impro...,ements to a 24,461 square-foot SF zoned lot located. at 1900 
. Spindrift Drive overlookina the Pacific Ocean from atop a 22-foot high coastal · 
·bluff. No existing physical public accessway ot proposed accessway exists or is 
f"'ntmsed wittUn the La JoUa'L& Jell!! SP.o_~ LoaU .:~!?! Prugm:r.; 'l;;c this 
Program does not identify any public views or view corridors 4CrOSS this property. 
This property, by the shape and configuration of the coastline to the north, south 
and west, affords views of other bluff, beach and coastal improvements. This 
property is visible from these other locations as well, however, the improvements 
as ultimately to be built-out, will become tbe view from these points but will not 
be in conflict with the provisions of these plans and program$, 

C. THE PROPOSED DEVELOPMENT WILL MINI.t\fiZE THE 
ALTERATION OF NATURAL Li\J.~FORMS AND WILL NOT R.ESUL T 
JN UNDUE RISK FROM GEOLOGIC AND EROSIONAL FORCES 
AND/OR FLOOD AND FIRE HAZARDS ON SITE. 

Minimal grading is proposed to this. existing improved 24A6 t square-foot single~ 
family zoned lot located atop a 22-foot coastal bluff. A Geotechnical report has 
been submitted and reviewed with the: City's Geologists acceyting the conclusions 
Y~ithin the report. No new development \viii be nearer iban :zs .. feet to the bluff top 
and the Mitigation Monitoring and Reporting Program in cotYunction to the 
Mitigated Negative D~da.-ation, requires mat proof or a "Notice of Geologic and: 
Geotechnical conditions" be sisned by the O\vnet-lpermittee and recorded with the 

• 

• 

• 
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D. 

E. 

county Recorder prior to the issuance of building permits. Site dra.inage :atid roof 
top drainage is required to be directed to the City strert to the east and not o"er 
the bluff to the ocean below in order to minimize risk of erosion to the bluff and 
beach. The Fire marshal has reviewed the project application and determined that 
fire risks and hazards have been adequately addressed • 

. TilE PROPOSED DEVELOPMENT WILL NOT CONTRIB'UTE TO THE 
EROS JON OF Pu'"BLIC BEACIF.c.S OR AD VEIL~ Y IMPACT LOC.A..L 
SHORELINE SAND SUPPLY. SHORELINE PROTECTIVE WORKS 
WILL BE DESIGNED TO BE THE MINIMUM NECESSARY TO 
ADEQUATELY PROTECf EXISTING PRINCIPAL STRUCTURES, TO 
REDUCE BEACH CONSUMPTION AND TO MINIMIZE SHORELINE 
ENCROACHMENT. 

This 24,461 square-foot SF (single-family) zoned lot is improved with an~ 
9,960 square-foot residence and accessory uses. including a boat house. ~I 
.md other shoreline improvements. Proposed partial demolition and new 
construction will result in a total floor area of 14,630 square-feet of improvement 
New development, based on a Geotechnical Report. will be a minimum of25-feet 
back of the bluff top and through conditions in the accompanying La Jolla Shores 
Planned District Permit. Coastal Development Permit and Sensitive CJastal 

... Resource Per.mit •. will Il!Dlove non-approved existing landscaping from the sandy 
·.beach area and condition the non-cooforming·boat house and uther.improvements 
to limited repair and maintenance. Improvements to the ex!s'..in~ structure and sire 
will not contribute tQ erosion of public beache:t or adversely im?ad local 
:;~orehne sand :nr::~;.:y. ·Ail sl.iifii.\;6 .;n\:! .-ooftop drai.!!agt! i!. to be intercepted('!" 
site and directed to the street to flow t!lrough the City. drainage system. No new 
shoreline protective works are proposed with this pemrit. 

THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFECT 
THE CITY'S PROGRESS GUIDE AND GENERAL PLAN, THE LOCAL 
COASTAL PROGR~M, OR AA'Y OTHER APPLICABLE ADOPTED 
PLANS Al'ID PROGRA..t'\fS IN EFFECI' FOR TBIS SITE.. 

The proposed d~molition of a portion of an existing single-family residence: and 
construction of new additions on a lot located between Spindrift Drive and the 
Pacific Ocean, has been reviewed by City Staff. the La Jolla Shores Advisory 
Board and the La Jolla Community Planning Board as the project pertains to the 
City of San Diego Progress Guide and Geneml Plan. the La Jolla/La Jolla Shores 
Local Coastal Program, the La Jolla Community Pian and La Jolla Sh()teS · 

Planned District Ordinance and existing SF zoning and all other related codes, 
ordinances and policies. The project has been found in compliance as proposed 
and will not adversely affet:t the~ identified plans and programs. 
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. BE IT FURTHER RESOLVED that, based on the findings h®nbdore adopted by the 
PLANNING COMMISSION, US/CDP/SCR Permit No. 99-0007. is hereby GRANTED by the 
PLANNING COMNIISSlON to the referenced Owner/Permittee, in the fo~ exhibits, tCililS and 
conditions as set forth in Permit No. 99..0007, a copy of which is attached hereto and rn.ade a part 
hereof. 

ROBERTKOR H 
Project Manager 
Planning and Development Review 

Adopted on: December 2, 1999. 

.. 

--~~-~ 
LINDA UJOANO 
Lcgi.slative Recorder to the 
Planning Commission · 

• 

• 

• 
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SAN D!EGO COAST DISTRICT 

Fax (619) 234-4786 

May4, 2000 

File No .. 

4196.004 
Via Overnight Courier Delivery 

Chairperson Sara Wan and Members of The 
California Coastal Commission 

THIS WRITTEN MATERIAL IS SUBMITTED 
TO THE CALIFORNIA COASTAL 
COMMISSION IN ACCORDANCE WITH THE 
EX PARTE COMMUNICATION 
REQUIREMENTS OF PUBLIC RESOURCES 
CODE SECTIONS 30319-30324. THIS 
MATERIAL IS A MATTER OF PUBLIC 
RECORD AND HAS SEEN SUBMITTED TO 
ALL COASTAL COMMISSIONERS, THEIR 
ALTERNATES, AND THE COASTAL 
COMMISSION STAFF . 

45 Fremont St., Suite 2000 
San Francisco, CA 94105-2219 

Re: c>urnmit Resources, LP, Appeal No. A-6-US-99-160 
Wednesday, May 10, 2000 
Agenda Item No. 14E 

Dear Chairperson Wan and Members of the California Coastal Commission: 

We along with Lynne L. Heidel, Esq., and Mark C. Mazzarella, Esq. represent Summit 

Resources, LP with regard to the above-referenced matter. 

As you know, our client is preceding with this appeal under protest because the appeals that 

were filed were not properly prepared, were not filed timely and are invalid. As such, the unanimous 

approval of the project by the City of San Diego is final. 

We have reviewed the Staff Report dated April26, 2000 and are Jmazed that the San Diego 

District Staff has again attempted to conjure up yet another reason to deny our client's home . 

A-6-US-99-160 
Letters from Applicant 
Representatives 
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BACKGROUND 

It is obvious from reviewing the latest Staff Report that the San Diego District Office is in 

need of reorganization and legal guidance. 

Our client has been through a horrendous Coastal Commission appeal process. As you 

have seen in our letters to you and to Peter Douglas, your staff has at every stage refused to work 

with the Design Team and has attempted to delay the processing of the appeal and imposed rules, 

regu·lations and policies which are not applicable to the Project. While each of staff's attempts to 

impose its unwritten policies on the project has been rebuffed, staff continues to come up with some 

new theory or subjective criteria to impose their policy on our client's proposed home. 

Staff has learned that they cannot: 1) appiy their "Rule of Thumb" or the new Land 

without the seawall and gunnite in place); 3) apply unrelated provisions of the Municipal Code 

which are not applicable to the project; and 4) make a finding that this is "new development." So 

staff has now come up with a new and bizarre subjective definition of what it concludes is an 

"improvement, repair and alteration" as authorized by the La Jolla Shores Planned District 

Ordinance § 101.0303.2. Staff now and for the first time, concludes (without any legal 

justification) that "improvement, repair and alteration" is defined as "minor activities and would 

allow a legal nonconforming structure to be kept in adequate condition." This new definition is 

not supported by any evidence in the record, it is not within the La Jolla Shores Planned District 

Ordinance, and it is not contained within any of the Certified LCP or other implementing 

ordinances within the City of San Diego. In fact, if. the Commission were to accept this definition, 

we assert that this acceptance would constitute a de facto amendment to the Certified LCP. 

Even if staff were correct in this rather strange new definition and interpretation, the 

activities that are occurring to the nonconforming portions of the structure (i.e .. interior 

remodeling; the replacement of windows and doors and the removal of exterior walls to reduce 

• 

• 

the degree of nonconformity) could be classified as ~minor activities: Further, even if staff were • 
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correct in this interpretation, which clearly they are not, then how does staff also recommend the 

complete removal of the gunnite which is also a legal nonconforming structure and suggest ir. 

another condition that our client should not be permitted to do any repairs to the existing legal 

nonconforming seawall. Obviously such future repair and maintenance to the seawall would be 

a minor activity (as outlined in the Dave Skelly letter dated October 15, 1998) which would keep 

the legal nonconforming seawall in "adequate condition." Staff's definition is ludicrous at best 

and once again shows its desperate attempt to support the invalid appeal(s) and to implement 

staff's unwritten policies. 

At the bottom of page 15, staff concludes that the project somehow increases the degree 

of nonconformity of the existing structure, but does not at all state how staff has factually 

reached this conclusion. Staff then goes on to state that there is a "significant precedential 

::a!"'r_·~rr:" if staff is net a!!cwed to r-edefine or bro<3dly !ntef!jret the Certified LCP to impose its 

policy on (his project. There is not a significant precedentia! concern. The new i..DC is now 

applicable to any woject which did not have its applications deemed complete prior to January 1, 

2000. At the last minute before the Commission certified The LCP, staff forced the City to 

include the following language in the new LOC: 

"Within the Coastal Overlay Zone, if the proposal involves the demolition or removal of 
50% or more of the exterior walls of an existing structure, the previously confonninq 
rights are not retained for the new structure. [Emphasis Added.] See LDC- previously 
conforming structures- §127.0106(d}. 

As such, any project which now submits its Coastal Development Permit applications after 

January 1, 2000 will be subject to staff's "Rule of Thumb." Therefore, if this project is approved 

consistent with the unanimous City approval, no precedent will be established. 

After creating this new definition. staff engages in a ciquotous reasoning of why its previous 

recommendation should stili be applicable and again attempts to classify the proposed remodel and 

expansion as "new development." As "new development" staff recommends that all portions ofthe 

legal nonconforming home (some of which was approved by the Coastal Commission!) should be 
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chopped off and/or removed. As if that's not enough and to our further amazement, staff has now 

added the following additional recommended Conditions: 

1. That our client be compelled to remove the legal nonconforming gunnite on the face 
on the bluffs (thus exposing the bluff to erosion); and 

2. The provision that our client cannot perform any repairs, maintenance or upkeep to 
the seawall (purportedly in the hope that it will in the future fall down or that once our 
client requests repairs that staff would compel our client to remove the seawall 
entirely!). 

ENOUGH IS ENOUGH! 

As you may recall at the hearing of April 10. 2000. because of a split ':ate to approve the 

project as presented, the matter was reluctantly continued because staff said they wan tea additional 

assurances that the existing legal nonconforming portions of structure located seaward of the 25ft. 

bluff edge setback were stable and safe for habitation. Through tremendous effort (and of course 

client's consultants worked nights and overtime and produced these additional reports and 

submitted them to the Commission staff on a timely basis. We note that the Staff Report dated April 

26, 2000 which (excluding attachments) is 31 pages long does not even make reference or mention 

of the conclusions of the additional studies. The conclusion for the record is that the existing lea a I 

nonconforming oortions of the home are also safe. While completely disregarding the purpose of 

the continuance and the information requested by the Commission, staff has gone off on another 

wild goose chase and has developed new arguments in an attempt to support its newly proposed 

recommendation. Rather than reading the tedious 31-page Report. staff's entire argument can be 

reduced to one sentence on page 25, which states: 

"From a policv standpoint, the proposal should be treated as new development and 
_ ___ __ ____ moved back to adhere to the geologic setback requirement. Furthermore, since the 

-------- gunnm~Tsnotrfeeded, then it shouid-be-removed asw&I:,"-[-Empr.-Clsi~ .'\d~d.J 

Finally, and based upon the above-quoted statement, your staff has admitted that it does not 

have any legal authority or justification for the recommendation which effectively: 1) results in a 

denial of our client's home; 2) reqt,Jires a complete redesign and reprocessing of the project through 

the City of San Diego pursuant to the new LDC (which of course would then also be appealable by 

your staff!). 

.. 

• 

• 

• 
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DISCUSSION 

Although it would take well over 50 pages to adequately respond to the improper and 

subjective analysis as contained within the Staff Report, we will attempt to address at least the major 

points of contention. In addition to the improper analysis, the Staff Report also contains many false 

statements and misrepresentations (see Tab 1 ). 

COMPLIANCE WITH THE CERTIFIED LCP 

Staff concludes that the existing residence, the seawall and the GUnnite do not comply 

with the LCP. Portions of the existing residence, the seawall and the gunnite are all legal and 

nonconforming.and as such, comply completely with the ;:>revisions of the Certified LCP. The La 

Jolla Shores POO specifically states: "that the lawful :..:se of bliildings ~xisting at the time the 

P!aflncd D!strict Regulations became effective with which Regulations such buildings did not 

conform may be continued, provtded any eniargement, adcition or a!tetatlons to such b:Jilcinas 

will not increase the decree of nonconformity and will conform to every asoect with all the 

Planned District Reaulations." [Emphasis Added.] The PDO goes on to state: "'lmorovements. 

reoairs and alterations which do not increase the degree of nonconformity of a nonconforming 

building, structure and improvement, shall be oermitted." [Emphasis Added.} 

The seawaf!, the gunnite and the nonconforming portions of the structure (including the 

Boathouse) are legal and nonconforming and as such, may be enlarged, added to, altered, and 

repaired (collectively "Improvements") so long as such Improvements do not increase the degree 

of nonconformity. As staff knows, but will not admit, none of the proposed Improvements which 

are "Permitted" to the nonconforming portions of the structure increase the degree of 

----rmtt"'"'ll-rrlc--ro.,..,.:::,~v~rmity: ir. fa.:~. some of the proposed Improvements actually decrease the 

• 
nonconformity by reducing the size of the structure (habitable space) within the 25 ft. setback 

area. Further, as your staff is avvare but also refuses to acknowledge, there are no 

!mpmvements proposed to the seawall or the gunnite at this time. Therefore. these two !ega! 

nonconforming structures may be retained pursuant to the Certified LCP . 
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On page 14, staff concludes that the applicable section of the nonconforming uses and 

structures provisions of the La Jolla Shores Planned District is Paragraph D. However, the 

second sentence of Paragraph A is also directly applicable. If the Commission requires that a 

significant portion of the home be demolished, then how would our client have the continued 

lawful use of the buildings which existed at the time the applicable regulations of the Planned 

District became effective? As stated in the Staff Report, the PDO also provides that 

enlargements, additions and alterations to such buildings can occur so long as thev do not 

increase the dearee of nonconformity. None of the proposed enlargements, additions, 

alterations or repairs increase the degree of nonconformity. 

Staff indicates on page 9 that the SCR (which was not adopted until1988) is applicable 

to the legal nonconforming portions of this project (which were built in the 1920s and 1930s and 

it. :: 9T! -pUi5uar1t ~',:.. ~tatA Co3stai Permit #F5929) .. t:..s such, staff suggests the gunnite should 

be removed and the seawall should not be maintained or repaired. At the top of page 18, staff 

states that a letter from Dave Skelly dated October 15, 1998 indicated that the seawall and 

gunnite would fail unless repaired and maintained soon. This is false and misleading. No such 

statement is contained within that letter. In addition, although staffs speculation about the 

appropriate location of a seawall or removal of the gunnite is fascinating, it is irrelevant to a 

review of this project since, even though allowed by the Certified LCP, our client has not 

proposed any alterations or repairs to these legal nonconforming structures at this time. 

Staff also cites certain sections of the SCR Overlay Ordinance as justification for its 

recommendation to chop off the westerly portions of the house. However, staff did not cite those 

sections of the SCR which specifically anticipated that certain structures would be located 

"whollv or oartiallv upon a coastal bluff' (see Municipal Cudc § 1 0! .04SCC:~ .c). Staffs selective 

citation and interpretation of the SCR Ordinance is inappropriate and intended to mislead the 

Commission. 

LIFE EXPECTANCY? 

Throughout the Report and for the first time. staff asserts that the existing home has 

reached the end cf its projected 75-year life expectancy. Staff assens that by allowing the 

• 

• 
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remodel and expansion (all of which is allowed by the Certified LCP), the Commission would be 

perpetuating a nonconforming structure and extending its life expectancy. First, the California 

Coastal Commission issued a Coastal Development Permit for the expansion and remodel of 

the home in 1977. By our calculation, staffs unwritten "anticipated life expectancy" of the 

structure, would therefore extend to the year 2052, not presently as staff alleges. Further, there 

is no language in the Certified LCP, the implementing ordinance or the Coastal Act which states 

that when a home is 75 years old, it should be demolished so that staff can design a home that 

fulfills its "policy." In fact, the Certified LCP specifically allows for the retention of and the 

enlargement, addition, alteration and repairs to such !ega! nonconforming buildings without 

respect to their age. In fact, by definition, it is because of the structure's 3ge that it is the 

beneficiary of this language. In an attempt to justify its position on this 75-year life expectancy 

theory, staff cites the SCR Ordinance Bluff Edge Setback Standards. The SCR Ordinance 

states in pertinent part: 

"That the project can be designed so that it will neither be sui:Jject to nor contribute to 
significant geologic instability throughout the anticipated life span of the principal 
structures." 

The SCR Ordinance was adopted to preserve the bluffs, not to assure that homes that 

are 75 years or older be demolished as staff has suggested. Finally, staff in its misguided 

analysis concludes that once the house is demolished and moved back 25 fl from wherever 

staff speculated the bluff edge is, that the gunnite could then be removed so that the bluffs 

would again be exposed to new and continual erosion. 

Without saying it directly, staff would prefer for our client to completely demolish the 

existing residence and all Improvements on the property (most of which have been in place 

since the iate1920~) so that the site can be once again exposed to the natural elements and be 

subject to erosion and bluff recession. Once the site is cleared of ail Improvements, then staff 

would like our client to redesign a new project consistent with the new LDC and whatever new 

subjective standards staff may propose at that time. Unfortunately, what staff refuses to 

understand and acknowledge is that its agenda is not contained within the Certified LCP, and 

our client has a legal right to proceed with the project as approved by the City of San Diego 
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which is consistent with the Certified LCP and implementing ordinances. 

There is an allegation within the Staff Report contained within the Visual Access 

discussions on pages 27 through 29 which attempts to imply that the existing gunnite is creating 

visual blight and that the structure in its current location must be modified to address visual 

resources of the area. As you can see within attached Tab 2, a site photograph, the existing 

colored and textured gunnite extends beyond our client's property onto the adjacent property to 

the south. Further, the pattern of development in this area has a variety of homes which are 

bluff top and even cascading down the front of the biuff. As such, the assertion that this project 

must be modified by removal of legal nonconforming structures ana the removal of gunnite to 

address visual impacts is ridiculous. As in previous cases, the photographs within the Staff 

Report do not present the Commission with the big picture. Obviously, the adjacent 

developments tend to establish th~ visu.e! character and quality of this area. 

Page 27 of the Staff Report states that the City's previously Certified Implementation 
~ . . 

Plan (Municipal Code) required open fencing in the side yard areas not to exceed 6 ft in height 

with 3ft. solid base and open fencing on top. This statement is not accurate as the 3ft. solid and 

3 ft. open fencing is only required along and adjacent to street front and street side yards. 

Interior side yards do not have any such restriction. However, because of our clienfs desire to 

enhance views, he has voluntarily agreed to replace the existing fencing within the side yard 

area of the front setback so that the fencing does not exceed 3 ft. solid and 3 ft. open on top. 

This clarification was previously reviewed and approved by your staff and was already required 

by staff! 

On page 29 of the Staff Report, staff suggests ihai by requiring that the home be 

chopped back, that ultimately the seawall could be removed or located closer to the bluff in order 

to gain private property·and enhance lateral beach access. However, in the previous 18,..page 

Staff Report dated March 23, 2000 staff concluded (analvzino the exact same project) that there 

were no identified impacts to public access or recreation associated with the proposed project. 

.. 

• 

• 
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COASTAL STAFF'S DETERMINATION OF BLUFF EDGE 

Our client strongly objects to the staff's determination of bluff edge as indicated in Exhibit 

20 of the Staff Report which we just received. 

On page 21, the Staff Report indicates that the applicant "has incorrectly interpreted the 

City's Coastal Bluff and Development Guidelines." However, it was the City of San Diego that 

specifically directed our applicant's Design Team on how to interpret and precisely determine the 

bluff edge. Rob Hawk, the City Geologist, independently reviewed the bluff edge determination . 

that was produced by Curtis Burdett of Christian Wheeler Engineering and Mike Pal!amarJ of 

Precision Surveying and Mapping (both of which are licensed in their field and are qualified 

under the State laws to determine and plot the locatio,, of a bluff edge). While it is our 

understanding that the Coastal Commission Geologist may have reviewed this material and may 

i tave in fzct e•:;:n produced FV:hibit 20, ne Jut::;:. ii(·l i)Ossess the requisitP. uaini~g. expe~ ~ise or 

licenses to determine the location of a bluff edge. If a licensed surveyor did not produce Exhibit 

20, whoever did may have violated State laws by preparing and presenting Exhibit 20 to the 

California Coastal Commission. 

The bluff edge as determined by the Design Team licensed professionals was verified 

independently by the City Geologist as consistent with the City's Certified LCP. Your staff does 

not have the unilateral right to make an independent determination which is inconsistent with the 

City's Certified LCP. 

CONCLUSION 

As you can see, the Staff Report is filled with false statements, misrepresentations and 

!r:<;;ppropriate analysis and conclusions. Staff has gone from producing an 18-page Report 

dated March 23, 2000 which inappropriately recommended modifications to the project based 

upon staff's "Rule of Thumb~ to a 31-page Staff Report dated April26, 2000 which now 

unlawfully recommends a complete redesign of the project, the removal of legal nonconforming 

structures, the removal of gunnite (which currently prevents erosion of the bluffs consistent with 

the City's SCR Regulations) and the prohibition of any future maintenance or repair to the 
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seawall. 

In light of all of this, we would respectfully request that the Commission disregard the 

Staff Report and approve the project as submitted byapplicant. 

Thank you for your courtesy. 

Sincerely, 

PETERSON & PRICE 

A~P~:ess]. ~· o. ration 
. '.. ~t.___ 

tthew A. ete son 
Enclosure 
cc: Governor Gray Davis 

Chairpersc:; Senator John Burton, !::::;;G:te RtHes Co~;'!"'!lftee 
Senator Robert Hertzberg, Speaker Of The Assembly 
Peter M. Douglas, Executive Director, CCC 
Ralph Faust, Chief Legal Counsel, CCC 
Nancy L. Cave, Manager, Statewide Enforcement Program, CCC 
Daniel A. Olivas, Esq., Deputy Attorney General 
Debra Lee, Deputy Director, CCC 
Chuck Damm, Senior Deputy Director, CCC 
Sheri!yn Sarb, District Manager, CCC 
Laurinda Owens, Coastal Planner, CCC 
Lee McEachern, Supervisor of Regulation and Planning, CCC 
Bob Karch, Development Project Manager, Dev. Services, City of San Diego 
Tim Martin, Associate, Don Edson Architects AlA & Associates 
Lynne L. Heidel, Esq., Sullivan Wertz McDade & Wallace 
Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP 
Summit Resources, L.P. 
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A SAMPLING OF FALSE STATEMENTS 
AND MISREPRESENTATIONS 

AS CONTAINED IN THE 
STAFF REPORT DATED 4/26/00 

.. ~·-

1. The public notice, the project description and throughout the Report, staff 

classifies the project as "substantial demolition," "reconstruction," and "new 

development". As your staff knows, the total existing area of the residence is 9960 

square feet, of which 5590 square feet will be retained. As such, 56% of the existing 

structure will be retained. It is not appropriate for staff to continue to classify the project 

as "new development" involving "substantial demolition~ and reconstruction. 

2. The Staff Report indicates that the project involves the substantial 

demolition and reconstruction of a pre-Coastal Act residence. As s~aff is aware, a 

California Coastal Commission Permit was issued in 1977 for an expansion on the most 

westerly portion of the home. That Permit acknowledged the location of the existing 

residence on the bluff and the fact that there was a seawall and gunnite. Therefore, the 

California Coastal Commission reviewed and approved an expansion of this home 

precisely in the area, which your coastal staff now says, must be demolished. 

3. Staff concludes that the existing residence, the seawall and the gunnite do 

not comply with the LCP. Portions of the existing residence, the Boathouse, the 

seawall and the gunnite are all legal and nonconforming and as such, comply with the 

provisions of the Certified LCP. The La Jolla Shores POO specifically states: "that the 

lawful use of buildings existing at the time the Planned District Regulations became 

effective with which Regulations such buildings did not conform may be continued, 

provided anv enlaroement. addition or alterations to such buildings will not increase the 

dearee of nonconformitv and will conform to everv aspect with all the Planned District 
G:\wp\4 i 96' 004\ta~ 1 to ccc 112 Msy 4, 2000 



Regulations." [Emphasis Added.] The PDO goes on to state: "Improvements, repairs 

and alterations which do not increase the degree of nonconformity of a nonconforming 

building, structure and imorovement. shall be permitted." [Emphasis Added.J No further 

rebuttal is necessary. 

4. The Staff Report on page 8 contains the statement that the portion of the 

residence that the applicant proposes to retain is all the square footage located 

closer than 25 ft. from the applicant's definition of bluff edge. This statement is not 

accurate. The proposal (prior to staffs attempted imposition of its .. Rule of Thumb") was 

to decommission (or remove) existing habitable area within the 25ft. setback area. 

5. Staff indicates that the portions of the residence that is proposed to be 

demolished and rebuilt are closer than 25 ft. to the gunnite bluff edge and to the 

existing biutf edge. [Emphaf:l~ Addet.:!.J Th:5 is nor coned. rne p!uJ.iusai is :1ot to 

rebuild anything closer than 25ft. from the bluff edge as determined by the City of San 

Diego. 

6. On page 9, staff misrepresents to the Commission that the new Land 

Development Code ("LDCn) should not be applicable to this project since the 

project was reviewed and approved by the City prior to the effective date of the 

LDC. As staff has been shown, the implementing ordinances of the LDC contain 

"pipeline" provisions which state that the LDC would not be applicable to projects which 

have appiicanons that weie deemed complete orior to the effective date of the new 

Land Development Code, which was January 1, 2000. 

7. Again on page 9, staff states that all of the structures, which exist on the 

property today, are nonconforming with respect to the policies of the Coastal Act 

G:\wp\4196\004\tab i tO CCC lt2 2 May 4, 2000 
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and the corresponding policy in the Certified San Diego LCP. This is false and 

misleading. Once again staff repeats the false statement that the principle residence, 

the existing gunnite coating on the bluff face and the seawall are nonconforming 

structures because they are inconsistent with the Certified LCP. As previously stated, 

the LCP allows these structures to remain and be repaired, altered and even expanded. 

8. In the middle of page 13, the Report states that following the applicant's 

demonstration that 50% of the exterior walls could be salvaged, that "at that time 

staff indicated the project's inconsistency with the LCP would still be an issue 

given that the project involved such substantial work to and expansion of the 

existing residence such that to allow the nonconforming aspects to remain could 

be inconsistent with the LCP ." We have an audiotape of the meeting. 'The 

cwalclus!on reached by staff V..'as that staff wou:d be "hard pre:::.sad".to re.c::.:::-!~:!~~.-:Hr.s . 

against the project if it were not classified as "new development" pursuant to staff's 

"Rule of Thumb." 

9. Staff references at the bottom of page 13 a section of the Municipal Code 

which staff knows is not applicable to this project. This reference and discussion is 

misleading and a waste .of the Commission's time. 

10. On page 17, staff suggests that the Planned District Ordinance addresses 

nonconforming uses and structures in a manner similar to the citywide Municipal 

Code. This is a false statement. The La Jo!!a Share:-: P!::mned District Ordinance 

nonconforming use and structure provision does not contain any restrictions as to the 

extent or scope of the "repairs, modifications and alterations" and it specifically allows 

• for "enlargements, additions and alterations to such buildings" so long as such repairs, 
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modifications, alt.erations, additions and enlargements do not increase the degree of 

nonconformity. This language is specific to La Jolla Shores and is not similar to the 

citywide Municipal Code sections dealing with nonconforming uses and structures 

(which does contain some limited restrictions on the scope of such repairs, 

modifications and alterations). 

11. Page 18 of the Staff Report indicates, "In past review of proposed 

developments on project sites where there is an existing seawall, the 

Commission has found that the development must be set back 40 ft. This is a 

false statement as there are many, many examples throughout La Jolla and La Jolla 

Shores where existing projects during the past couple of years have received Coastal 

Commission approval for homes significantly closer than 40 ft. (see multiple and 

and in La Jolla Shores). Further, there is nothing in the Certified LCP which contains 

this unwritten staff policy. Although this policy has been written into the new LDC,. staff 

has already concluded that the new LDC does not apply to this project. Once agafn, 

staffs misrepresentation is an attempt to support its subjective and arbitrary 

recommendations concerning this project. 

12. At the top of page 19, staff states that a letter from Dave Skelly dated 

October 15, 1998 indicated, "The seawall and gunnite would fail unless repair:ed 

ana maintained socn." This is f2!se and misleading. No such statement is contained 

within that letter. In addition, although staffs speculation about the appropriate location 

of a·future seawall or recommended removal of the gunnite is fascinating, it is irrelevant 
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to a review of this project since our client has not proposed any alterations or repairs to 

these legal nonconforming structures at this time. 

13. Staffs determination of a "Theoretical" Bluff Edge as shown in Exhibit 20 

is inconsistent with the Certified LCP and Implementing Ordinances and is not 

supported by the evidence in the record and is not supported by the Geologist of 

the City of San Diego. Further, we assert that your staff by not having the requisite 

training or licenses, has violated State laws by producing an Exhibit which purports to 

determine the location of the bluff edge . 
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1vf.AZZARELLA, DUNWOODY & CA.LDARELLI LLP 

A TTORN'EYS AT LAW 
550 WEST "C" STREET. SUITE 530 

SAN DIEGO, CAJ....!FORNIA 92101-g575 
TELEPHONE: 619238.4900 
FACSlMILE: 619238.4959 

May4,2000 

~~~IIW~WJ 
Peter Douglas 
Executive Director 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Frandsco, CA 94105-2219 

Re: Summit Resources. LP. 1900 Soindrift Drive. La Jolla.. CA; 
CDP Aoolication No. A-6-LJS-99-160 

Dear Mr. Douglas: 

MAY 0 5 (000 

As Matt Peterson informed you in his letter of April 28, 2000, Summit Resources has 
directed my finn to file an action for declaratory relief and for writ of mandate against the 
Caiiforn..!.:::. Soastal Cu.Ll.i.:.J:ri5 :.ion as a reZ1lh of the Co!ll!.G.issio!:!' s: .::!.ctlon ret:sa..·:::fu::g the; rerr.r.dcl of 
the property located at 19CO Spindrift Drive, in La Jolla, Calitomia. A copy of the complaint ami 
petition that we are filing in San Diego County Superior Court is attached to this letter for your 
information. 

Summit has done everything feasible to comply with all applicable laws, ordinances and 
regulations concerning its project The project received all local discretiona:ry approvals without 
opposition. and enjoys the support of its neighbors and surrounding community. Nonetheless, 
Commission Staff has taken every step in its power--and several steps well beyond its authority 
and in abuse of its discretion-to impede the project. These measures include: improperly and 
ilJegally processing appeals ofthe City of San Diego's approval ofthe project, and then 
attempting to mislead us regarding the circumstances of the appeal, attempting to subject the 
project to review under the standards of an amended LCP when the project was prepare~ 
approved and even appealed under the certified LCP, attempting to subject the project to an 
unauthorized so-called "rule ofthumb" that both the City and the Commission's own legal 
counsel stated was inapplicable, employing a tortured and patently erroneous construction of the 
pro,isions of the applicable La Jolla Planned District Ordinance implementing the certified LCP 
in order to avoid a clear and mandatory duty to approve the project and seeking to impose 
onerous, unwarranted and unlawful conditions upon approval of the project without legal or 
ethical bases for doing so . 
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Tills conduct constitutes not only bad faith. but also actionable abuse of discretion. 
Summit has worked very bard to satisfy any legitimate concerns raised by the Commission or its 
Staff. It has spenr tens of thousands of dollars jumping through one hoop a:fter another to show 
its good faith and cooperation. However. it has become clear that a separate, and improper, 
agenda is driving the administrative action in this matter. Therefore, Summit feels that it has no 
alternative but to pursue a lawsuit through which the actions of the Commission and its Staff will 
be scrutinized and reviewed by an independent judicial officer. 

My client and I deeply regret that we have been driven to this point. I .had hoped that 
after members of the Coastal Commission chastised the local Staff at the last hearing on April 
10, 2000, that the Staff would respond by acting honestly, fairly and legally. They said they 
wanted continuance to evaluate 'whether the remodel would jeopardize the sat~r.y of e~ciT".ing 
structures. • The Commission granted their request. Bur once we dc:::nov~tr:n:ed there was no 
reas9n to be concerned about this issue. did they concede the point? No. They simply ignored it 
in their report, and searched on for progressively more spurious arguments. 

· Commissioner Dresser said: "This discussion today is just the kind of process that causes 
people to be very concerned about v.ilaf s going on at the Coastal Commission ... " 

Commissioner McLane-Hill added: "We have discussed in other occasions the problems 
associated with making policy on the back of a particular applicant ... and I don't think that's. it's 
our job to strain the boundaries in order to :find it's not legal." 

Commissioner Algood noted: "Policy is best made away from a single application." 

We agree with these comments - as far as they go. But moreover, we ask that the 
Commission recognize that "policy" cannot be applied inconsistently with. established law. The 
Staff has once aga.i.n argued that its unilateral policy superceded the applicable legal standards . 

• 
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We can only hope that the Coastal Commission will take this one last opportunity to follow the: 

law as it is required to. 

La" I ( 

MCM:dll 
Enclosure 

cc: Governor Gray Davis 
Chairperson Sara Wan & Members of the Commission 
Ralph Fausi;, Esq., Legal Counsel 
Chuck Damm, Senior Deputy Director 
Deborah Lc~, Deptrty Director 
Shr:.-rilyn Sarb, District: Manager 
Lee McEachern, Supervisor of Regulation and Planning 
Laurinda Owens, Coastal Planner 
Tim Martin. Associate, Don Edson Architects & Associates 
Lynne L. Heidel, Esq., Sullivan., Wert:z., McDade & Wallace 
Matthew Peterson. Esq., Peterson & Price 
Summit Resources, LP 
(All with enclosure) 



1 MAZZARELLA. DUNWOODY & CALDARELU LLP 
MARK C. MAZZARELLA (SBN 082494) 

2 WILLIAMJ. CALDARELLI (SBN 149573) 
550 West "C'' Street, Suite 530 

3 San Diego, California 92101-8575 
(619) 238-4900 

4 
Attorneys for Plaintiff and Petitioner SU'M:NliT RESOURCES. L1D., 

5 a California limited partnership 
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' 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 

SIDt!iYfiT RESOURCES, LTD., a California ) 
limited partnership, ) 

Plainti.:ff/Petitioner, 
) 
) 
) 

Case No.: 

vs. ) 
l·+ ll -, 

• J 

CO~~FORDECUUUUORY 
RELIEF AND PETITION FOR WRITS OF 
PROHIBIDON AND/OR MA.s."''DATE 

15 
C • .<\LIFORNIA COASTAL CON.IM!SSION, a ) 
government entity; SARA WAN. an ) 
individual; PAULA DANIELS, an individual; ) 

16 DEBORAH LEE, an individual; PETER ) 
DOUGLAS, an .individual; SHERIL YN ) 

17 

18 

19 

20 

SARB, an individual. LAURINDA OWEN, an) 
individual, LEE McEACHERN. an individual; ) 
and DOES 1-100 inclusive, ) 

Defendants/Respondents. 
) 
) 

-------------------------------~------) 

21 For its complaint and petition against defendants and respondents CALIFORNIA. 

22 COASTAL COM!vfiSSION. SARA WAN, PAULA DANIELS, DEBOR.A.H LEE, PETER 

23 DOUGLAS, SHERIL YN SARB, LAURINDA OWEN~ LEE McEACHERN, and DOES 1-

24 100, plaintiff and petitioner SUMMIT RESOURCES, LTD. hereby allegt<:) as follow~: 

25 GENERAL ALLEGATIONS 

26 1. Jurisdiction and venue are proper in this Comt because::: the subject property is 

27 located in the City of San Diego, County of San Diego, State of California, and the a.cti viti.es 

28 complained of occurred therein. This Court has jurisdiction over the petitions requested 

1 COMPUJNT FOR DECLARATORY RELIEF 
M"D PETri'ION FOR WR.l!S OF 

PROHIBITION A'"IDIOR MANDATE 
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herein under sections 1085, 1094.5 and 1103 of the Code of Civil Procedure and section 

30801 of the Public Resources Code. Additionally, at all times relevant, Plaintiffhas and had 

its principal place of business in the County of San Diego, State of Califomia. 

2. Plaintiff and petitioner, SUMMIT RESOURCES, LTD. ("Sll'1\lfMIT" or 

"Plaintiff''), is a California Limited Partnership with its principal place of business in the 

County of San Diego, State of California. SUMMIT owns the property located at 1900 

Spind.ri.J.-'1, La Jolla, California (the "Property"), which is a single family residence and is the 

subject of defendant/respondent the CALIFORNIA COASTAL COI\-fl.\lfiSSION' s 

("CO:MlvfiSSION") action for wbich Plaintiff seeks relief. 

3. Plaintiff is informed and believes, and on that basis :illeges. that defendant and 

respondent CO:M:MISSION is a governmental body with a local ofF..c:: located within rhe City 

of San Diego, County of San Diego, State of Califomia. COMMISSION is charged with the 

authority to review or appeal the City of San Diego's implementation of the Lac~ Coastal 

11 ; : ?rograrn ("LCP'') aild t!:le Ca.iif~:>mia CoasW: Act vf );91~, Fubli.:. I~w.:;ur;:~ Code §§3COOO, et 

15 seq. (the "Act''). and Division 5.5 oftbe Califomia Coastal Commission Regulations §13001-

16 §13664.4 ("'Regulations"), and to review or appeal Coastal Development pe:rmits that the City 

17 of San Diego (the "City',) has issued in accordance therewith.. 

18 4. Pl.aintiff is informed and believes. and on that basis alleges, that defendm:lt and 

19 respondent SARA WAN ("WAN') is the Chairperson of the CO:MMISSION. and defendant 

20 and respondent PAlJLA DANIELS ("DANlELS'') is a Commissioner of the COM11ISSION. 

21 Plaintiff is further informed and believes, and on that basis alleges, that WAN and DANlELS 

22 performed the acts complained of herein at the local COMMISSION office, which is within 

23 this Court's jurisdiction. 
I 

24 I 5. Plaintiff is informed and believes, and on that basis alleges, that defendants 

25 and respondents DEBORAH LEE, PETER DOUGLA..S. SHERIL Y.N SARB, LAURI1'-l"DA 

26 OWEN A.:.~TI LEE McEACHER.t"i are professional staff employees ofthe COM:MISSION. 

27 LEE, DOUGLAS. Sr..RB~ Ow"EN and McEACHER.I."l shall be referred to collectively herein 

28 
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as 'STAFF." Plaintiff alleges on information and belieftbat STAFF pei:formed the acts 

complained ofherein within the Court• s jurisdiction. 

6. Plaintiff is ignorant of the true.names and capacities of defendants and 

respondents sued under the fictitious names ofDOES 1-100. Plaintiff will amend this 

Complaint to show their troe names and capacities when the same have been ascerta.ine~ in 

accordance with the Code of Civil Procedure §474.4. Plaintiff is informed and believes that 

each of the fictitiously named DOE defendants and respondents is legally responsible. for or 

interested in the occurrences, disputes and disagreements herein alleged. 

1. Plaintiff is informed and believe~ and on that basis alleges. th.at at all.relevant 

times all defendants and respondents, including DOES 1-100, inclusive. were the agents, 

servants, employees, and officers of each other. and in doing or faiiin~ to do the things alleged 

in this Complaint, were purportedly acting within the course and scope of their authority. 

8. Plaintiff is infoiJiled and believes, and on that basis alleges, that the existing 

seawall were built shortly thereafter. Additions were made tO the house and it was 

extensively remodeled several times over the decades that followed. The 1977 addition and 

remodel were approved by the CO:Mb1ISSION pursuant to Coastal DevelopmentPermit No~ 

F5929. The boathouse, the seawall, the gunitc on the blu:Ef;. and the most seaward 

improvements to the Property were all in place when the CON!MISSION approved the 

addition and remodel in 1977. The Property is situated on a bluff over La Jolla Shores. 

9. On December 11, 1998, Plaintiff submitted an application to the City of 

San Diego to remodel and expand the existing residence located at 1900 Spindrift Drive in La 

Jolla, California (the ~reject") pursuant to Cey ofSanDiego Municipal Code §§105.0201. et 

seq., 101.0480. et seq., and 103.0300. et seq. Thatapplicatiou was deemed complete on 

January 7, 1999 and, without my public opposition, was unanimously approved by the City of 

San Diego Planning Commission on December 2, 1999. During the application processing 

period. the Project was reviewed by the La Jolla Shores Permit Review Committee and the La 

Jolla Conununity Planning Association., as well as the La. Jolla Shores Advisory Board, all of 
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1 which recommended approval of the Project. Throughout this extensive local review and 

2 approval process, there was never any opposition to Pl.aint::iff's proposed remodel and 

3 expansion Project, and no one, pursuant to the Adopted and Certified Local Coastal Program 

4 (the "Certified LCP") and implementing ordinances, :filed an appeal with the San Diego City 

5 Council_ In fact, throughout the process, Plaintiff's neighbors expressed support for the 

6 Project. 

7 10_ At the time the residence on the Property was built, it was not subject to a 

8 requirement that it be set back twenty-five feet or more from the bluff edge. Such a set-back. 

9 requirement was subsequently adopted, but the structure on the Property was allowed to 

10 remain in place as a legal pre-existing non-confonnicy_ Therefore, a portion of the total9,960 

11 square feet of the existing residence on the Property is "nonconforming" in that it is not set 

12 back twenty-five feet or more :from the bluff edge_ 

13 1 1. . In connection with the Project, Plaintiff proposes to demolish and remove 
,, 

14 1 app.rvximately J75 sq·u<ire feet ot the ::1on-eonrorming P'-'ItlC'!! oft"he h.cu:;e. Altb.oue;b. ti::.e 

15 Project actually expands the total size of the residence on the Property, the additional square 

16 footage is almost entirely located on the landward side of the Property, well beyond the 

17 twenty-five foot setback line. Thus, the Project actually decreases the degree of non-

18 conformity of the Property eveo. though the residence itself is expande~. The rule governing 

19 review of the Project is contained in the ordinances implementing the Certified LCP, codified 

20 at section 103.0303.2 of the San Diego Municipal Code as a part of the La Jolla Planned 

21 District Ordinance. Tbat ordinance provides, in relevant pan., that: .. Improvements, repairs 

22 and alterations -which do not increase the degree of nonconformity of a noncomforming 

23 
' 

24 
II 

25 

26 

27 

28 

I. 
!l 

puilding. structure or improvement shall be permitted" (emphasis added.) 

12. After certification of an LCP. the Act provides for limited appeals to tb.e 

CO~SSION for certain local government actions concerning coastal development permits. 

For developments approved by the City of San Diego which are located betvleen the ocean 

and the first public road parallel to the ocean., the grotlilds for an appeal to the CO.J:I.illyfiSSION 

are contained within Public Resources Code §30603 and Regulations § 1311 L The grounds 
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1 for an appeal are limited to an allegation that the development does not conform to the 

2 standards set forth in the Certified LCP or the Public Access Policies of the Act. 

3 13. Plaintiff is informed and believes, and on that basis alleges, tba.t on or about 

4 December 23, 1999, STAFF and Chairperson WAN and CommissionerD&"'\rrELS 

5 purportedly filed two separate appeals challenging the City's approval ofPlainti:ff's Project: 

6 14. Plaintiff is informed and believes, and on that basis alleges, that although. the 

7 C01Yflv1ISSION generally does have appellate jurisdiction over local decisions pursuant to 

8 Regulations §13ll0, et seq. and Public Resources Code §30603, the two appeals filed 

9 concerning the Project were not properly prepared, signed or filed, a:nd as such are .invalid. 

10 Consequently~ Plaintiff is informed and believes~ and therefore alleges., that the decision of the 

11 Cil:f approving the Project is now final and not subject to the CO!V~USSION's appellate· 

12 review. 

13 15. Plaintiff is further informed and believes. and on that basis allege~ tb.a! the 

15 Code §30603, er seq. and Regulations § 13110, as well as Plaintifrs procedu:ral due process 

16 rights and rights of equal protection under the State and Federal Con.stitu:tions.. Plaintiff 

17 alleges on information and belief that the procedure that actually was utilized to file. the 

18 appeals referenced above was as follows: 

19 (a) The local COMl.\1ISSION STAFF determined that approval. at the City 

20 level wammted a review by the COM:MISSION. 

21 (b) STAFF informed two Commissioners concerning ST.AFF"s desire to 

22 file the appeals. 

23 (c) Once the Commissioners :infom:ted the local STAFF of their consent to 

24 file the appeals~ ST .. <\.t'"""F removed :from a drawer a photocopy of a signature page of a blank 

25 appeal. form containing copies ofth.e Cemmissioners' signature(s). STAFF thenhand wrote 

26 or typed the date on the signatuxe pa.ge(s) and then filed the appeal. 

27 (d) The CO:MM!SSION STAFF later prepared the reasons or justifications 

28 for appeal for the Commissioners' appeal forms. 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

16. Plaintiff alleges that the appeal procedure utilized by defendanf:S!respondents 

does not comply with either the· letter or the intent of the Pu)Jlic Resources Code or 

Regulations sections referenced above. Unless and until the Commissioners actually prepare, 

sig:n, date and file the appeals themselves (after a thorough review of the Project, the local 

approval, the findings, the Certified LCP, and the relevant. local implementing ordinances), 

the Plainti.ff' s procedural substantive due process ~d equal protection rights, the Public 

Resources Code, and the Regulations have been· and will continue to be violated. 

17. Plaintiff is informe~ and believes. and-on that basis alleges, that the 

COM:MISSION STAFF, after the appeals of the Project approval were filed, further modified 

the appeals by adding the words "see attached" to the photocopied signed appeal cover sheets 

in an apparent attempt to incorporate into the slip-sheeted photocopied signature pages 

justifications and reasons for .appeal (which were not orig:ina.lly attached to the signature 

pages). Plaintiff is informed and believes that tms act was a response to the improper 

l-+ 1 i procedure-:: ::.fJ.ized ano:tcf U:e !i.:.tth.at the 2-ppeal.s we-re not ~ppropri!:!.tf:ly prcz-.::.:::ed. nr filed 

15 consiStent with the above-referenced Code sections. 

16 18. These improprieties and violations of the Code sections were brought to the 

17 attention ofDanie1 A. Olivas, Esq., Deputy Attorney· Genera!, State of California,. Department 

18 of Justice, with copies sent to Peter M. Douglas, Executive Director of the CO.M}..11SSION, 

19 Ralph Faust, Chief Legal Counsel to the CO:M:MISSION, and to the COM11ISSION STAFF 

20 in a letter dated February 14,2000. 

21 

22 

23 

24 

25 

26 

27 

2& 

19. l On February 15,2000, the COM!vll.SSION. on the basis of the invalid appeals, 

and as a result of a STAFF Report and Recommendation that sought to justify the appeals, 

made a determination that the appeals raised a substantial issue and set the appeals for a de 

novo hearing. T'ne de novo hearing was scheduled for COM..f\lfiSSION action on. AprillO. 

2000. Plaintiff objected to the de novo hearing on the ground that the appeals procedure was 

improper. A further he::Jring is currently scheduled for May 10.2000. ~T.'\...~ has issued a 

Report and Recommendation on Appeal in connection with that scheduled meeting of the 
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1 COMMISSION that seeks to impose burdensome conditions on approval of the Project that 

2 are improper and without basis in law or fact 

3 20. Despite the fact that the Project will actually result in a decrease in the amount 

4 of nonconformity of the Property, and despite the fact that the comm:w:iity and the City . 

5 support the Project as a beneficial and aesthetic improvement to the Property, 

6 defend.antsl.respondents have repeatedly attempted to block the Project on a number of 

7 meritless and improper grounds. 

8 21. Defendants/respondents originally improperly attempted to subject the Project 

9 to review under the City's .gewly adopted Land Development Code ("LCP Update"), which 

10 did not become effective until January 1, 2000. Defendants/respondents attempted to analyze 

11 the appeals under the LCP Update (whic~ among other things, contained a much larger 

12 setback requirement than the Certified LCP) despite the fact that: (1) Plaintiff applied for all 
' 

13 necessary permits and approvals prior to the effective date of the LCP Update; (2) the LCP 

" 14 II Update did not· become !:ffcctive tl!!til me.~. the Project had. .:-.e::e1veci. ali u.L it:i final 

15 discretionary approvals at the local level; (3) the LCP Update was net in effect ai the time 

16 STAFF's invalid appeals were filed fer the Project; and (4) the ordinances implementing the 

17 LCP Update contained "pipeline" provisio:J;IS which specifically exempted projects alrcadJ in 

18 process from the provisions of the LCP Update. Only after strenuous objection from Plaintiff. 

19 and the intervention of the City rega.rd.iog the inapplicability of the LCP Update to the Project, 

20 did defendants/respondents concede that the Project should be analyzed under the Certified 

21 LCP. 

22 22. Defendants/respondents also attempted to subject the Project to a so-called 

23 . , "rule of thumb," fer wilich no statutory or regulatory support whatsoever existed: Pursuant to 
I . 

24 this unauthorized ''rule of thu.n::tb," defendants/respondents claimed that if the Project involved 

25 the destruction offi.ftypercent (50%) or mere the exterior wa.Ils, it constituted "new 

26 development" and not "improvements, repairs and alterations"' to an existing nonconforming 

27 structure which. are expressly permitted under the implementing ordinances of the Certi.fied 

28 LCP. W1llle contesting the propriety oftbis unauthorized "rule of thumb," Plaintiff offered to 
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1 revise the Project slightly so as to preserve more than fifty percent (50%) of the exterior walls . 

2 At the COM:MISSlON's AprillO, 2000 hearing, COMMISSION legal counsel Ralph Faust 

3 advised the CO:M:MISSION that the so-called .. rule of thumb .. was "not appli.c:able" to review 

4 of the Project. In light of attorney Faust's conclusions, and in light of Plaintiff's ability to 

5 revise the Project slightly to preserve more than fifty percent (50%) of the exterior walls of 

6 the Property if necessary, Plaintiff is infori.aed and believes that STAFF has now abandoned 

7 its· attempt !o subject the Project to the "'rule of thumb"" test in order to treat it as new 

8 development instead of an alteration to an ex.isting nonconforming structure. 

9 23. Plaintiff is informed and believes and on that basis alleges that STAFF is 

10 currently attempting to find another device for refusing to analyze the Project under the 

11 appropriate ordinances for improvements and alterations to existing nonconforming 

12 structures. Specifically, and without legal basis, STAFF is attempting to collect information 

13 concerning the pot~ntial increase in the fair market value of the Property resulting from the 

l4 

15 more, the Project should be classified as new development and not as an improvement or 

16 alteration to an existing non.:;:onfomring st:ru.:;:ture. On info:rmati.on and belief, STAFF is 

17 pursuing this artifice despite a lack of statutory or regulatory basis and despite the· fact that 

18 Ralph Faust, legal counsel to the CO!vfMISSION, and the City have opined to the 

19 CONfMISSION that the fifty percent (50%) fuir market value inc:rcase test is "not applicable" 

20 to review of the Project. 

21 24. Faced with the failure of its various stratagems to subject the Project tci review 

22 under inapplicable rules, standards and other tests, STAFF ultimarely resorts to attempting to 

23 impose a tortured interpretation uj;lon the provisions of the implementing ordinances of the 

24 Certified LCP that are applicable to the Project in order to create grounds for impeding the 

25 Project. 

26 25. STAFF's April 26, 2000 Report and Recommendations on Appeal to the 

27 CO:MlvfiSSION recognizes that section 103.0303.2D ofthe San Diego Municipal Code 

28 (which is part of the implementing ordi."laalces ofth.e Certified LCP) applies to review of the 

8 

!. 
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1 Project. Tha.tordinance provides that: "improvements, repa.irs :md alterations which do not 

2 increase the degree of nonconformity of a nonconfoiiD.ing building; structure or improvement 

3 shall be approved" (emphasis added). STAFF attempts to avoid the obvious meaning of this 

4 ord.in.ance, which would clearly ma:adate the approval of the Project as the Project actually 

5 reduces the amount of nonconformity of the Property, by imposing an unsupported and 

6 im.tional interpretation upon the ordinance. · 

7 26. Specifically, and without any legal precedent whatsoever. STAFF claims that 

8 the terms "improvements," "repairs,. and "alterations" in the implementing ordinances of the 

9 Certified LCP are limited to minor maintenance work and do not include the type of 

10 demolition and construction work involved in the Project. Therefore, STAFF concludes that 

11 the Project does not constitute an improvement. repair or alteration to an ex:ist1.ng structure 

12 that would come within the ord:lnance provision. Similarly. in contradiction to the plain facts 

13 and without any legal authority whatsoever, STAFF contends tb.at the Project actually 
II 

14 li im.;rease~ !.he de~·\!e ot nonca.ti..!"bt.i::ilityofthc: Fn,jed .. 

15 27. STAFF's determination that the Project would increase, instead of decrease, 

16 the degree of nonconformity of the Property is not based on a finding that the portion of the 

17 residence on the Property seaward of the twenty-five foot setback line would be expmded.. In 

1 8 fact, approximately 375 square feet of the· residence that is currently located 'Within the 

19 twenty-fi:ve foot setback zone, and thus is noncon:fh~g, will be removed pursuant to the 

20 Project. Rather. ST.t\.FF's determinari.on is based on the conclusion that the Project will 

21 extend the life of the existing st:ructure on the Property, a portion of which will continue to be 

22 nonconforming. However, ST.A.FF' s logic is flawed b_ecause the relcwnt implementing 

23 ordinances of the Certified LCP specifically permit improvements and repairs to existing 
I 

24 nonconformities, regardless of whether such improvements and repairs would have the 

25 practical effect of extending the life of the nonconforming structure. 

26 28. Defendants/respondents are also attempting to condition any approval of the 

27 Project upon onerous requirements that they have no authority to impose. The STAPF's April 

28· 26, 2000 Report and Recommendation on Appeal states that the COM:M!SSION should 
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7 

8 

9 

10 

11 

approve the Project only if: (a) all portions of the residential st:ructu:re are removed or 

reLocated to the landward side of the twenty-five foot setback; and (2) the gunite coa±:i:ng on 

the bluff face and the existing seawall be removed.. Because the Project is an improvement or 

alteration to an existing nonconformity that does not increase (and in fact decreases) the 

degree of nonconformity, the COM:MlSSION has a mandatory duty to approve the Project 

and has no authority to impose the conditions proposed by STAFF. 

29. STAFF's desire to impede the Project is finther evidenced by the 

circumstances under which STAFF recommended, and ultima1ely received, continuance of 

the COM:MTSSION's determination of the appeals from April 10, 2000 to May 10, 2000. At 

the AprillO, 2000 hearing, ST ... .e...FF requested continuance of the appeal determination for the 

specific purpose of allowing STAFF to gather additional g~ological :md structural information 

12 from Plaintiff concerning the safety and stability of existi.ng portions of residence on. the 

13 Property within the twenty-five foot setback. At substantial expense to Plaintiff, a.nd 
II 

• 14 inconvenience to Pla.iniirf's consultants. Plaintiff provided. a.d.diti;:,ns.J !"!ports aiJ.C iLformarion 

• 

15 to the C01vfMISSION demonstrating that there were no safety concems.that should adversely 

16 affect approval of the Project. Plaintiff is informed and believe that STAFF's request for 

17 continuance on this ground was yet another subterfuge. While STAFF's April26, 2000 

18 Report and Recommendation on Appeal attaches Plaintiffs consultant• s report as an exhibit, 

19 the STAFF report itself does not mention, discuss or in any way respond to the additional 

20 information provided by Plaintiff. 

21 

22 

23 

24 

25 

26 

27 

28' 

I 
.! 
~ ~ 

30. Defendants/respondents' actions, as alleged herein, constitute an 

uncon.Scionable abuse of discretion and represent ali unaccountable bureaucratic process run 

wild. Plaintiff's ~iect has received all local discretionary approvals without opposition and 

enjoys the support ofPla!ntiff's neighbors and community. STAFF, often times in 

contradiction to the advice of the COM:MISSION legal counsel, have asserted one meritless 

objection a:ftc:r another to the Project; at great personal cost to Plaintiff and in violation of the 

letter and spirit of all applicable laws, regulations and ordinances. For all of the reasons 
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1 described aboYe, Plaintiff seeks judicial intervention to prevent the perpetuation of such 

2 abusiYc and improper practices by defendants/respondents. 

3 

4 

5 31. 

FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF 

(Against all Defendants/Respondents) 

Plaintiff realleges and incorporates herein by reference each and e:very 

6 allegation contained in p~araphs 1 through 30, above. 

7 32. An actual controversy exists between Plaintiff and defendants/respondents. and 

8 · each of them, concemi.ng their respective rights and obligations. Specifically
3 

Plaintiff 

9 contends the following: 

10 (a) Defendants/respondents' appeals were improperly prepared, signed and 

11 filed, and as such are invalid and void. Therefore, the decision of the City of San. Diego 

12 approving the Project is final and is not subject to CO:M:MISSION review. 

13 (b) Defendants/respondents failed to comply with the appeal procedures in 

14 ii a timely and proper maT":icr, which taiiure in•;lndes. wi_thc:mt !i-mitation, th.e f!"ilure to p:ropcr!;r 

15 state. the reasons for the appeals, as required in Section N of the appeal foxm. Thus, the 

16 appeal is invalid and void. 

17 (c) Plaintiff's project was properly reviewed and approved by the City 

18 pursuant to the e.Xi.st.ing Certified LCP and implementing Ordinances10 including the PDO. as 

19 previously certified by the CO~SION. 

20 (d) · Defendants/respondents' :filing of invalid appeals
7 

erroneous finding of 

21 a substantial issue, and setting the matter for a de novo hearing are in direct conflict with the 

22 Act, Public Resources Code §30602(b)(l), implementing Ordinance Nos. 18451 and 1&691, 

23 the Municipal Code, and the La Jolla Pla:mled District Ordinance. 

24 (e) Defendants/respondents' appeals raise no substantial issue wrJ:t. respect 

25. to the Certified LCP, the implementing ordinances, or the Public Access Policies of the Act. 

26 As such. the COM1vf!SSION could not have found a subStantial issue, and should not have set 

27 the matter for a de novo hearing. 

28 
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1 33. Plaintiff is informed and believes, and on tb.at basis alleges, that 

2 defendants/respondents, and each of the:m., deny Plaintiff's contentions as alleged above and 

3 contend that the appeals were properly and timely prepared and filed and ra:ise a substantial · 

4 issue. 

5 34. Plaintiff has no adequate remedy at law and a declaratory judgment is 

6 necessary and appropriate at this time so that Plaintiff and defendants/responde~ may 

7 ascertain their rights and obligations against each other. 

8 SECOND CAUSE OF ACTION FOR DECLARATORY REI.IE"f 

9 (Against all Defendants/Respondents) . 

10 35. Plaintiff realleges and incorporates herein by reference c:ach and every 

11 allegation contained in paragraphs 1 through 30, above. 

12 36. An actual controversy exists bet.¥een Plaintiff and defendants/respondents, and 

13 each of them. concerning their respective rights and obligations. Specifically, Plaintiff 
II 

14 contends the fullowing: 

15 (a) Based on the foregoing: (1) the Project constitutes an improvement, 

16 repair or alteration to the Property which does not increase the degree of nonco:cfomrity of the 

17 nonconforming buildings and improvements currently located on the Property; (2) the Project 

18 should be approved forthwith; (3) the C01v!1Y!ISSION may not impose, as conditions of 

19 approval of the Project. any requirement that: (i) the residential structure on the Property be 

20 removed or relocated further landward; or (ii) the gunite coating on the bluff face or the 

21 existing seawall be removed. 

22 37. Defendants/.reSpondents' erroneous detel'Illination that the Project is not an 

23 improvement,. repair or alteration to an existing nonconformity, and that the Project increases 
I 

24 the degree of nonconformity of the Property, is without basis in law and contradicts the plain 

25 meaning of the relevant portions of the implementing ordinances ofthe Certified LCP. 

26 38. Plaintiff is informed and believes, and on that basis alleges, that 

27 defendants/respondents, and each of them, deny Plaintiff's contentions as alleged above, and 

28 contend that the Project is not an improvement, repair or alteration to an existi.ng 

12 
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1 nonconformity, that the Project increases the degree of nonconformity of the Property,. and 

2 that approval of the Project may be conditioned upon the requirements set forth above. 

39. Plaintiff has no adequate remedy at law and a declaratory judgment is 

4 .Ii.ccessary and appropriat~ at this time so that Plaintiff and defendants/respondents may 

5 ascertain. their rights and obligations against each other. 

6 THIRD CAUSE OF ACTION FOR WRIT· OF :PROHIBffiON 
PURSUANT TO C.C.P. SECTION 1102 OR WRIT OF MANDATE 

7 PURSUAJ."''lT TO C.C.P. SECTIONS 1085 OR 1094.5 

8 (Against all Defendants/Respo~dents) 

9 40. Plaintiff realleges and incotporates herein by reference each an.d every 

10 allegation contained in paragraphs 1 through 30, above. 

11 41. The decision of defendants/respondents to pursue and to proceed with the 

12 appeals, despite the fact that such appeals were improperly prepare~ signed and filed, is an 

13 act exceeding the jurisdiction of defendant/respondents and constitutes an abuse of discretion. 
II 

II 
14 Specifically, applicable law requires that any appeai ofilicC1ty'o: ~:::ision appro"ii:.~.g fr.;: 

15 Project to be personally considered, dete:rmined and signed by two Commissioners of the 

16 COMMISSION exercising independent judgment within the tirrle proscribed by law. 

17 42. As alleged above, the:: two appeals of the ~ity' s approval of the Project were 

18 prepared and :filed by COMMISSION STAFF utilizing photocopies of executed forms 

19 containing the t::;ommissioners • signatures. and were not the:: result of independent 

20 · consideration and determination by the Commissioners, in violation of Plaintiff's legal rights. 

21 Additionally. because the appeals were improperly filed, they are untimely and ~ffecti.vc::. 

22 43. Consequently, defendants/respondents' appeals ofthe City's approval of the 

73 Project were acts in excess of defendants/respondents' legal jurisdiction and were an abuse of 

24 discretion. 

25 44. Plaintiff has exhausted its administrative remedies, except for those that would 

26 be futile acts, and has no adequate remedy at law .. Therefore~ a writ of prohibition or writ of 

27 mandate should issue from the Court: (a) staying the appeals of the City>s approval of the 

28 
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• 1 Project by defendants/respondents; and (b) declaring the appeals invalid and ordering that 

2 such appeals be dismissed forthwith. 

• 

• 

3 FOURTH CAUSE OF ACTION FOR WRIT OF MANDAMUS 

4 

5 

6 45. 

PURSUA.iVf TO C.C.P. SECTION 1085 or 1094.5 

(Against all DefendantslRespondents} 

Plaintiff realleges and incorporates herein by reference each and e:ver:y 

7 allegation contained in paragraphs 1 through 30, above. 

8 46. Defendants/respondents have made a final decision that: (1) the Project does 

9 not constitute an improvement. alteration or repair to a pre-existing nonconformity; (2) that 

10 ·the Project increases the degree of nonconfon:nity of the Property: and (3) that the Project v.ill 

11 be approved only if: (a) the residential structure on the Prop·eny is removed or reLocated 

12 further landward; and (b) the gunite coating on the bluff face and the existing seav.:aTI are 

13 removed . 

14 47. -lhe Project, in fact, does constitute an imprcvemc.at. Sitcration or repGir to d. 

15 preexisting nonconformity and actually decreas~s the degree of nonconformity of the 

16 Property. Thus, the COlV:I1v:liSSION is required by law to approve the Project and is not 

1 7 entitled to condition such approval on the requirements set forth above. 

18 48. Defendants/respondents' contrary determ.inati.ons and actions exceed their 

19 authority and constitute an abuse of discretion. 

20 49. Plaintiff has exhausted its administrative remedies, except for those that would 

21 be futile acts, and has no adequate remedy at law. Therefore, a writ of mandate should be 

22 issued from the Court requiring defendantS/respondents to approve the Project forthwith 

.::::: i without imposing any of the above-described conditions. 

24 PRAYERFOR~F 

25 WHEREFORE, Plaintiff prays judgment against defendants/respondents, and each of 

26 them, as follows: 

27 1. That thls Court declare that defendants/respondents' appeals are invalid and 

28 void, and that defendants/respon~ents have no jurisdiction or authority to review the City's 
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· 1 approval or the Project; 

2 2. Altcma.tively, t;Ia.t this Court declare that: (a) the Project constitutes an 

3 improvement. alteration or repair to a: preexisting nonconfoiiility and actually decreases the 

4 degree ofnonconforio.ity ofthe Property; and (b) that the CO'M'M!SSION cannot condition 

5 approval of the Project upon either removal or relocation of the residential structure on the . 

6 Property or the removal of the gunite coating on the bluff face or of the seawall;· 

7 3. That this Court .issue a 'Writ of prohibition or writ of mandate: (a) s-LS.ying the. 

8 appeals of the City's approval of the Project; and (b) declaring the appeals invalid and 

9 ordering that-such appeals be dismissed forthwith; 

10 4. Alternatively, that this Court issue a writ of mandate ordering 

11 defendants/respondents to approve the Project forthwith under the Certified LCP v.rithout 

12 imposing any conditions regarding rc::location or removal of the residential structure, the 

13 . II gr..!!lite on the bluff face, or the existing seawall; 

14 5. For costs of suit herein incurred; 

For reasonable attorneys' fees; and '15 

16 

6. 

7. For such other relief as the Court deep15 proper. 

17 Dated: May 4, 2000 

18 CALDARELLI LLP 

19 

20 

21 
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DQ\J E[l30\J 
ARCHITECT INC. AlA 
5752 OBERLIN DRIVE-l 04 
SAN DIEGO CALIF. 92121 

May 3, 2000 

Chairperson Sara Wan and Members 
Of the California Coastal Commission 
45 Fremont St#2000 
San Francisco CA 94105-2219 

RE: Summit Resources CDP #A--6-WS-99-160 
Coastal Commission Meeting May 8-12, 2000 

~~IEliW\tm) 
MAY 0 5 ZOOO 

CP..LIFORNIA 
COASTAL COMMISSION 

SAN DIEGO COAST DISTRICT 

Dear Chairperson Wan and Members of the California Coastal Commission, 

When this case was before you at the Coastal Commission Hearing in April, staff was attempting to 

argue that the project did not confonn with the LCP because as designed more than 50% of the exterior 

Jolla Shores PDO, the Commission's legal staff (those "at the other end of the table") concurred that this 

provision clearly does not apply. At that point, staff requested a continuance so that they could ask for 

additional infonnation from the applicant regarding the safety of existing ponions of the Home within 

the 25' geologic setback. Several Commissioners admonished the staff for now asking for information 

which they could have asked for initially. Nevertheless, staff was ultimately given a continuance for 

this specific purpose. 

Staff subsequently did ask for and by worki.'1g overtime we promptly provided the requested information. 

The additional studies, which provided infonnation well beyond what the City requires or what our 

consultants felt was necessary or appropriate, concluded that the existing improvements are in fact safe. 

Aithough included in staffs report in exhibit 16, page 6 & 7 of29, the new staff report does not even 

ackJJowledge receipt of this report for which the continuance was granted, much less respond to it. Rather 

staff. in spite of the certified LCP, cominues to argue that the legal non-confonning portions of the home 

should be required ro be removed. In fact, Staff recommends taking away e\'en more of the Owners 
C ~oordin.:on9& PROJECTS t09lll99f.9S 13 <091799)\l..ene:-s\Ltr <o CCC OoOJOO.doc Page i 0 f 2 
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existing improvements (Including the gunite which prevents erosion of the bluff). 
t 

Rather then recommending denial (which Staff knows is illegal) the Local Coastal Staff recommends • approval with "conditions" that result in the most severe consequences on the viability of our clients 

home. Staff suggests that removing the existing improvements within the 25' geologic setback will 

allow the project to conform to current guidelines. Please be advised that the structural integrity of 

virtually every room on the west side of the house would be destroyed. At least six (6) rooms would be 

chopped in half with the same result as sawing a table (and two of its four legs) in half. The Master 

Suite and the Living Room are virtually eliminated and the project would have to be completely 

redesigned, thus returning us to where we were nearly 2 years ago when we started the process at the 

City of San Diego. Little, if any, of our work product developed ave: rhe past :. ye->...rs could be salv:lged. 

This project, ·which was supported at every level of the City after a more than year long review process, 

including neighbors, the Community Planning Group, City Staff and the City Planning Commission, has 

never heard a \'Oi~.;e of ''?Pvl)irion until the Coasra! .St::.:ti abrupiiy app~!ed it. i..juw lhc:y, !or the lc.st..:; • 

months, have at every stage attempted to impose subjective and non-supported criteria to effectively 

deny the City unanimously approved project. We therefore hope that the Commission woul.d, in fairness 

support this project as designed and not subject our client to any further unnecessary and costly processing. 

Sin~y, ~ ' 

-ru-~ -
Tin{ Martin AlA 
Don Edson Architect Inc, AlA 

TM:fkm 

Cc: Peter M Douglas, Executive Director 
Ralph Faust, Esq., Chief Legal Counsel 
Amy Roach, Esq., Staff Counsel 
Chuck Damm, Senior Deputy Director 
Deborah Lee, Deputy Director 
Sherilyn Sarb, District Manager 
Laurinda Owens, Coastal Program Analyst 
Manhew A. Peterson, Attorney 
Mark Mazzarella, Attorney 
Surrunit Resources 

C . ..;,'>:-.:::::a;or!IS PRCJ£CTS (C9109'J)\9Sl3 (C91?99)\Lcncn\l..tr •o CCC 050300.doc Page 2:of2 
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PETERSON & PRICE 
A PROFESSIONAL CORPORATION 

EDWARD F. wmrrtER 
MARSHAL A. SCARR 
MA1TdEW A. PETERSON 
LARRY N. MURNANE 
LOUlS A. GALUPPO 
KEU.Y A .. GRALEWSKI 
TA.MARA L. GLASER 

OF COUNSEL 
PAULA. PETERSON 

LAWYERS 

Union Bank of California Building 
530 .. B" Street, Suite 1700 

San Diego, California 92101-4454 
Telephone (619) 234-0361 

Fax (619) 234-4786 

April28, 2000 

Mr. Peter M. Douglas, Executive Director 
The California Coastal Commission 
45 Fremont St., Suite 2000 
San Francisco, CA 94105-2219 

Re: 

Dear Peter: 

Summit Resources, LP, 1900 Spindrift Dr. 
COP Application No. A-6-LJS-99-160 

Carlsbad Office 
701 Palonilll:' Airport Road 

Suite 170 
Carlsbad, California 92009-1026 

Telephone (760) 431-4575 
Fax (760) 431-4579 

File No. 

4196.004 
Via fax & U.S. mail 

~~~llW~liD 
MAY 0 1 ZOOO 

CAUFORNIA 
COASTAL COMMISSION 

SP..N DIEGO COAST DISiRlCT 

Our client and we are extremely disappointed and quite frankly shocked about how the local 

St;:;ff h:::: -~:::~nd!ed the prn~essing of the <'~bove-referenced appeaL 

Although your Staff has been presented with a plethora of evidence that tbis Project 

complies in every ·manner with the Certified LCP, they have at every stage attempted to delay the 

processing of the appeal and impose rules, regulations and policies, which are not applicable to our 

client's home. These attempts have included but are not limited to the following: 

1 . Staffs attempt to apply a "Rule of Thumb" to the Project. which your own Legal Staff 
concluded and testified at the last Coastal Commission hearing, was inappropriate and not 
applicable to this Project 

2. Staffs attempt to evaluate the Project based upon the New Land Development Code, which 
1) did not come into effect until after the Project had recetved all of its final discretionary 
approvals at the local level, 2) was not in effect when Staffs invalid appeals were filed 
concerning the Project, and 3) by the terms of the Ordinances which implemented the new 
Land Development Cede specifically exempted this Project from the new Land Development 
Code. After a monumental effort an our and the City's part, the Staff finally reversed its 
position in this regard . 



Mr. Peter M. Douglas, Executive Director 
California Coastal Commission 
April 28, 2000 
Page 2 

3. Staff's multiple attempts to somehow classify the site as "unstableD and Staffs unreasonable 
requests for costly and time-consuming soils and geologic analysis and reports. Such 
reports have been far beyond anything that we have ever heard of both in terms of the scope 
and in terms of a very worst-case analysis. Even with this very worst-case analysis, the 
City's approval is fully supported by the evidence in the record. 

4. Staff's latest attempt to apply provisions of the Municipal Code which are not applicable to 
this Project, specifically related to the retention of, and the repairs, alterations and 
improvements to the legal nonconforming portions of the structure. 

5. Staff's attempt to mislead us with regard to the procedures utilized concerning the filing of 
the invalid appeal (see Mark Mazzarella, Esq.letter dated April21, 2000- copy attached). 

We previously forwarded to you a copy of our letter to Tracy Elliot-Yawn dated April20. 2000 

(which contained a copy of our letter to the Commission, dated April 7, 2000). We are now 

enclosing a copy of a letter to the California Coastal Commission dated April21, 2000 from the City 

• 

uf ::>an DiegCiwhich speC:fh .. al!y dee~s Wltn ·your !Staifs inal']!!!t; {or unwiiii,,~dSS:ii} to ackno-.·.t!edge or • 

understand the City's Municipal Code or the City's policies regarding legal nonconforming 

structures. 

On Wednesday, April 26, 2000 (5 days after your Staff received the letter from the City), we 

received a letter from Lee McEachern (copy attached) requesting even more information on the 

Project purportedly in an attempt to fashion some recommended Staff condition or restriction that 

would severely limit the repairs, alterations and modifications to the legal nonconforming portions of 

the structure to 50% of the Fair Market Value of such improvements. 

We are amazed that Staff, in light of the Coastal Commissioner's "strong" words concerning 

the public's perception of the Commission at the last hearing, would nevertheless continue to pers_ist 

in such an inappropriate manner. We view this latest Staff request as an attempt to somehow • 



• 
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Mr. Peter M. Douglas, Executive Director 
California Coastal Commission 
April 28, 2000 
Page 3 

further delay the Project or to justify Staffs invalid appeals and impose conditions an this Project, 

which are clearly not contained within the Certified Local Coastal Program (the standard by which 

this Project must by law be evaluated on appeal). 

As can be seen by literally all of the correspondence and information that your Staff has 

been provided (well before Mr. McEachern's latest letter to us), Municipal Code §1 01.0303 is not 

apolicable to this Project Simply because a "standard" condition was erroneously included in the 

local approval does not give your Staff the legal justification to completely disregard the Certified 

LCP which has specific and unequivocal language concerning the retention of, and the permitted 

repairs, modifications, and alterations of legal nonconforming structures . 

·Although you appear to have avoided involvement in this case, obviously the San Diego 

District Office needs guidance and immediate direction from you and your leaal Staff 

concerning the processing of this appeal. 

Per Mr. McEachern's request, which we received by mail on Wednesday, April26, 2000, 

we have requested that the Architect forward the reduced site plans. However, we do not have, 

and will not be providing any information requested in the bullet points of Mr. McEachern's letter. 

This requested information is well beyond the scope of the Commission or Staffs legal authority 

and is not necessary to determine if the C1ty's approval was i11 compliance with the Certified 

LCP . 



Mr. Peter M. Douglas, Executive Director 
California Coastal Commission 
April 28, 2000 
Page 4 

We would request an immediate written response to this letter and your and Ralph 

Faust's direct and immediate involvement in these matters. In the interim, our client has directed 

Mr. Mazzarella to immediately file a Writ of Mandate and Declarat01y Relief Action against the 

Coastal Commission. 

Thank you for your courtesy. 

Sincerely, 

PETERSON & PRICE 

Enclosures 
cc: Governor Gray Davis 

Chairperson Sara Wan & Members of Commission 
Ralph Faust, Esq., Legal Counsel 
Chuck Damm, Senior Deputy Director 
Debra Lee, Deputy Director 
Sherilyn Sarb, District Manager 
Lee McEachern, Supervisor of Regulation and Planning 
Laurinda Owens, Coastal Planner 
Tim Martin, Associate, Don Edson Architects AlA & Associates 
Lynne L Heidel, Esq., Sullivan Wertz McDade & Wallace 
Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP 
Summit Resources, L.P. 
(All via fax with enclosures) 

• 

• 

• 
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PET E .R S 0 N :·'; &-:;; P R I .C E -~·;?":·;::·~< 
A PROFESSIONAL c;:oRPOR.ATlON 

LAWYERS 
Union Bank of California Bnilding 

530 "13" Street. Suite 1700 
San Diego, California 92101-4454 

Telephone (619) 234-0361 
Fax (619) :2344786 

.. -:· . ~ .. ~-:-·-:. -"' ... _ ·. :~-";~,::--.:;;.;::-~--' 
Carlsbad Office':·,· 

701 Palomar AirportRoa.d 
Saite:I70 ·· . · . 

· Carlsbad.. California 92009-1026 
Tdcphoae \760) 431-4575 

Fax (760) 4-31-4.579 

OF COUNSEL 
PAULA PE'IERSON 

.. ~leNo. 

April 20, 2000 

Ms. Tracy Elliot-Yawn, Associate Planner 
Development Services 
THE CITY OF SAN DIEGO 
CITY OPERATIONS BLDG. 
1222 First Ave., 5th Floor 
San Diego, CA 92101 

4196.004 
Via Messenger 

Re: Summit Resources, LP. -1900 Spindrift Dr. 
COP No. A-6-LJS-99-160 

DearTia<..-y: 

It is my understanding that City Staff had a discussion with the California Coastar 

Commission Staff ("Commission Staff) about the above-referenced Project 

You indicated to me this morning that Commission Staff is or will be requesting 

that our client perfonn and submit a valuation assessment to determine if the Pf<?ject 

complies with Municipal Code §101.0303- "Continuance of Nonconforming Uses and 

Structures". To date, we have not received such a request from the Commission Staff •. 

i 

I. 

As the Commission Staff is well aware, Municioal Code §101-.0303 is not 

aoolicab!e to this Proiect. At the last hearing at the California Coastal Commission 

• ('The Commission"), it is our recollection that Ralph Faust, Esq., The Commission's 

... ~-
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·Ms. Tracy Elliot-Ya,wn, Associate Planner 
April 20, 2000 I . . ·-
Page2 

legal Staff, advised the Commission Staff that the regulations that wer!? appiJ98.f.Jie to 

this property were contained \Nithin Chapter X, Article 3, Division 3 entitled "La Jolla 

Shores Planned District" (see Municipal Code §1 03.0300 et seq.)(hereafter referred to 

as "The Planned District"). In addition to Mr. Faust's legal opinion, we have directly 

communicated this to The Commission and to the Commission Staff in letters dated 

April 7, 2000 and April12, 2000 (see attached copies). 

If you look at the attached letter dated April 7, 20GQ, page 4 clearly spells out the 

applicable standard for the retention of, and the repairs, alterations and modifications to 

the iegar·,·,one<:n:rot tiiiiig stf.'...!ctur-?-s of the Project In addition, we also provided The 

Commission and Commission Staff with a Xerox copy of the applicable portions of 

Chapter X, Article 3, Division 3 -La Jolla Shores Planned District (and even highlighted 

those portions, which were applicable to this Project!). Please note that Municipal Code 

§1 03.0303.1 entitled "Planning, Zoning and Subdivision Regulations Which Shall 

Apply", clearly indicates which portions of the Municipal Code are applicable to projects 

within The Planned District and which portions of the Municipal Code are not applicable 

to projects within The Planned District Please note that the last sentence of the above-

:-eferenced Section states: 

"All other Divisions of Chapter X, Article 1 are superseded in the La Jolla Shores 
Planned District by the regulations contained within Chapter X, Article 3, Division 
3." 

-- -.· 

• 

• 

• 



• 

• 

Ms. Tracy Elliot-Yawn, Associate Planner 
Apri120,2000 
Page 3 

What this means, and what Commission Staff apparently refus~s to 

acknowledge, is that Municipal Code §1 01.0303 (which is contained within Chapter X. 

Article 1, Division 3) has been superseded by the applicable provisions as contained 

within The Planned District (Chapter X, Article 3, Division 3). Therefore, no valuation 

assessment or an analysis of the Project's compliance with Municipal Code §103.0303 

is required. 

The Commission Staff appears now to be "graspihg at straws" ir. an a.ttampt to 

require that the approved Project be modified. Municipal Code §103.0303 (which 

modifications to legal nonconforming structures) is not applicable to this Project. The 
• 

applicable provisions of the Municipal Code to this Project which deal with 

"Nonconforming Uses and Structures" is contained within The Planned District as set 

forth in Municipal Code §1 03.0303.2. As you know, the Planned District does not 

contain any limitation as to the amount, extent or nature of such improvements, ~pairs 

or alterations so long as such improvements, repairs and alterations do not "increase 

the degree of nonconformity of a nonconfonning building, structure or improvement". 

'~,;. 

As you know, through the City's review and unanimous approval of this Project. 

the improvements, repairs and alterations to those portions of the Project which are 

• located within the 25ft. bluff edge setback do not increase the degree of nonconformity. 



Ms. Tracy Elliot-Yawn, Associate Planner 
April20,2000 
Page4 

In fact, the alterations proposed decrease the degree of nonconfonnity by rernqving 

certain portions of the legal nonconforming structure(s), which are within the 25'"ft. 

setback. 

Please be advised that if the Commission Staff asks the City for any further 

information concerning the Fair Market Value of the existing improvements or-for an 

estimate of the aggregate value of the proposed repairs, alterations and improvements, 

our client respectfully requests that the City deny the rettt~est and not provide any 

further information to the Commission Staff pursuantto Municipal Code §103.0303. 

Should you have any questions, please don't hesitate to calf. 

Sincerely, 

Peterson & Price 
A Professio al Corporation 

Enclosures 
cc: Peter M. Douglas, Executive Director, California Coastal Commission -

Ralph Faust, Chief Legal Counsel, Calitornia Coastai Commissio~ \\ 
Robert M. Karch, Senior Planner, Land Development Review, City of San Diego 
Summit Resources, L.P. 
(With Enclosures) 

· . 

·.·~ _. 

• 

• 

• 
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PAULA. !'ETERSON 
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· u .cion Bank of Cilifomia Bnilding · :. · Sait.e 170 · ·· · . ~ 
S30 ~ .. Street, Suite 1700 Carlsba~ C:Wfomia. 92.009·1026 

San Diego, Califomia 92101-4454 Tcl<:phoae(760)4-31-4S7.S 
Telephone (619) 234-0361 F'u (760) 4-314579 

Fax (619) 234-4786 _ f.ile No. 

4196.004 
April7,2000 

Chairperson Sara Wan and Members of 
The California Coastal Commission 

THIS WRIITEN MATERIAL IS SUBMIITED TO THE 
CALIFORNIA COASTAL COMMISSION IN ACCORDANCE 
WITH THE EX PARTE COMMUNICATION REQUIREMENTS 
OF PUBLIC RESOURCES CODE SECTIONS 30319.;:30324. 
11-US MATERIAL IS A MATIER OF PUBLIC RECORD AND 
HAS BEEN • SUSMITTEO TO ALL COASTAL 
COMMISSIONERS, 11-{ElR ALTERNATES. Jl,ND THE 
COASTAL COMMISSiON S7AFF. 

45 Fremont St., Suite 2000 
San Francisco, CA 94105-2219 

Re: Summit Resources, LP, Monday, April 101:2000 · 
Agenda Item No. 24C, 1900 Spindrift Or. 
Appeal No. A-6-LJS-99-160 

• Dear ChairpGrsor: V'/ah il11d Me'mbe~ ~: :.'"le Califc:ni:~ Co~stai Comm!ssion: 

• 

We_ along wrtn l.:ynne L Heidel, Esq .• and, Mark C. Mazzarella. Esq.' represent 
. .. . -

Summit Resources.LP with regard to the above-referenced matter. For the record. please 
. .. . .. 

be advised that our client is proceeding with this appeal hearing under protest based upon 

the fact that we assert that the appeals that were iiled were not properly prepared. are 
. . ~ 

invalid. and the decision of the City of San Diego is finaL 

We have reviewed the Staff Report dated March 23, 2000 and with the exception of 

SpBcia! Conditions No. 1A and 38, our client is generally in concurr~nce. 

First, we would ask the Commission to clarify Condition No. 38 to indicate that 

landscaping within the 25ft bluff edae setback shalf be drought tolerant native species· and 

that no irrigation shall be permitted within the 25 ft. b!uff setback. 

0 



ChairperSon Sara/Wan and Members of the 
California Coastal[ Commission .. 
April?, 2000 
Page 2 

... ~ .; -

As it relates to Special Condition No. 1A, Staff has recommendea that "ail:portians 
:: 

of the residential structure shall be removed or relocated such that no portion of the 

principal residential structure shall be sited closer than 25ft. from the bluff edge." Although 

this Condition also references a pool and spa, neither of these improvements are located 

within the 25 ft. bluff edge setback. Staff's justification of this very onerous 

recommendation is based upon Staffs concfusion that the Project involves "a substantial 
i!-

demolition and construction of a new residential development on the property... Staff 
...t!ii,. 

reaches this conclusion based upon the fact that 59% of the exterior walls of the structure 

would have been demolished as part of this remodel project 

First and foremost. the Notice of·Hearing and the descriptionJn:the Agenda-· 

indicate that the· City of San Diego authorized a Permit with Conditions to "demoftSh a • 
. . 

9,960 sq. ft. single family home and construct.a 14,630 sq. ft. single farrn1y home ••• : 

This statement is inaccurate a~d misleading. By our die,nfs Architect' a cala..ilation~ · ... 
•. • .•• ·• ·-~.···":'·.··. . ,..~ . -: ··=·. ·- :·~ ... -.~~ 

over 52% of the existing home will be retained by this remodeL In addition. with the 

very minor modifications; which our dient has presented to the Coastal Staff on April 6. " . 

-
2000, virtually the same Project will result in only 48.4% of the perirn~ter waifs being 

removed! Therefore, rt is inaccurate to condude that this Project involves the '(\ 

substantial demolition and the construction of a new residence. 

0 

• 

• 

• 
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Chairperson Sara Wan and Member-S of the· . , . 
California Coast?! Commission . 
April 7, 2000 . 

. Page3 

There is no "Rule ofThumbn in the Certified LCP .. 
- ""!'' 

Althouah the standard is not included in the Certified LCP, the La Jolla Shores PDO, .... 

the Coastal Act, or any other documents that we, or Staff is aware of, Staff utilizes a 50% 

demolition of exterior walls as their ~rule of thumb" in attempting to classify a remodel 

project as "new development" Once classified as new development, Staff then requests 

that all portions of the structure located closer than 25ft. from the bluff edge be re.!!'oved 

and/or relocated. Staff has, on more than one occasion. admitted that this "rule of thumb· 

is not contained within any provisions of the San Diego Municipal Code, the La Jolla 

Shores POO, the Certified La Jol!a/La Jolla Shores Local Coastal Program, orthe Coastal 

-
Act. The only possible connection between Staff's "rule of thumb'" and the Certified LCP is 

a provision within the City Municipal Code<Which provides for an exemption from the need 

to obtain a Coastal Development Permit Obviously~ this Project has processed Coastar .. 

Development Permits, and dearly the exemption criteria is not applicable. 

• j ' ••. ~ .- •• -. " 
\ - ~-· ••.· • • ~ .... :~: f"';' 

# ·.:-~-

Since this "Rule of Thumb· is not contained within t,he existing LCP (the standard 

upon which the appeaf(s) must be based), Staff cannot dassify this Project as .. a ... 

substantial demolition" or as "new development" . 

0 
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California Coastal Commission 
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~ .,.. 
The Retention. Repairs. Alterations and Modifications to Leaal 

Nonconformina Structures are Allowed Pursuant to the Certified Lc'P 

. ·,·· .. -""'·. -· 
... ~ .. ·. 

The La Jolla Shores PDO (the Certified LCP) is abundantly clear as it relates to 

Legal Nonconforming Rights. San Diego Municipal Code §1 03.0303.2 is restated verbatim 

in the Staff Report on page 1 0 {also see attached copy of pertinent sections). It states that: 

"'imorovements. repairs. and alterations which do not increase the decree of nonconformity 
,;.. 

of a nonconformina buildina structure or imorovement shall be permitted: (Emphasis 

Added.) Since the existing home is legal and nonconfOrming and was built with validly 

issued building pennits Qncluding a California Coastal Commission Permit issued in 1977 

as Coastal Oeveiopmerit · Peniiit Nu. ~:::~5£28!} Thi: .sens~Jvo Coast;;f Resou:\:6 {"SCR") 

Overlay Zone. which was adopted and incorporated into the·la Jaffa Shores PDQ on Aprll •. 

18. 1988 by Ordinance No. 0-17078 NS, is not applicable to the legal nonconformin~ 

portions of the home. k3 indicated in the Staff Report. the PDQ pennits the improvement, 
. --

repair and alteration to those legal nonconfonning structures which do not increase the 
. . ~ 

degree of nonconformity. None· of the proposed improvemeirts. repairs or alt!3rations 

increase the degree of nonconfonntty. In fact, the Project as approved bythe Ctty actuaUy 

reduced the degree of legal noncol)formity! 

1ft 

1." 
~· 

Ftnaiiy, even if one were to apply the SCR Overlay Zone to this Project. the terms 

and conditions of it have been complied with because there is no new struct.~ral 

improvements to be located within the 25 fl setback as determined by the City of San 

0 

• 

• 

• 



• 

•• 

. . . 

Cf:tairperson Sara Wan and Members of the 
California Coastal Commission 
April7,2000 
Page 5 

Diego. All new structural improvements and "new development" is sited. beyo~d ~e 25ft. 

setback and supported by the Geology Reports (with the concurrence of the California 

Coastal Commission Geologist). Further, the SCR Overlay Zone anticipated that certain 

structures would be "located upon coastal bluffs (see Municipal Code §101.04300(1)(b)). 

Each and every one of the five (5) criteria of that Section has been adhered to. 

By the terms of the Certified LCP, the nonconforming structure can be maintained, 

and improvements, repairs and alterations can be made which do not increase the degree 

of nonconformity. As your Staff is aware, none of the proposed improvements, repairs or 

alterations increase the degree of nonconformity to those portions <.Ji ttle home that are 

legal a!.1d nonconforming 'Nithin the 25 ft bluff edge setback. In fact. as previously stated. 

our dienfs proposal significantly reduces the degree of nonconformity by eliminating· . 

portions of the structure that are within the 25 ft setback. 

-· ·. · .. -

If Staff Insists, Our Client Will Retain 50% of the Exterior Walls 

Based upon the Staff recommendation and Staff's justification for dassifying the 

Project as new development, our dienfs Architects were directed to prepare very minor 

modifications to. the Plans which would retain enough of the exterior waUs so:that the ,. 
remodel would involve less than 50% demolition of the exterior wans. We presented this 

Plan to Staff on Thursday, April 6, 2000. The ironic part of the Staff recommendatio~ is 

• that it forces our client to retain more of the nonconforming structure than what was 

0 
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Chairperson Sara Wan .arid Members of the 
California Coastal Commission · 
Aprif 7 r 2000 
Page6 --

-- ~~ . 

.· 

originally proposed and approved by the City of San Diego* lfthe Commission '"agrees with 
~ 

the Staff recommendation, then we have submitted a very minor revision to avoid Staff's 

unenforceable "rule of thumb." 

Although it is still our client's desire to have the Coastal Commission approve the 

Project that was approved by the City, which reduces the degree of nonconformity, our 

client has submitted the revised Pfan for your consideration. 

In summary, we would request that Staffs Special Condition No. 1A be deleted and 

Thank you for your consideration of this request 

Endosure 

Sincerely~ 

PETERSON & PRICE 

ro:,~z: 
~~ iJeterson 

cc: Peter M. Douglas, Executive Director 
Debra lee, Deputy Director 
Sherilyn Sarb,.Oistrict Manager 
laurinda Owens, Coastal Planner 
Lee McEachern, Supervisor of Regulation and Planning 
Bob Karch, Development Project Manager, Oev. Services, City of San Diego 
Ttm Martin, Associate, Don Edson Architects AlA & Associates 
Lynne l. Heidel, Esq •• Sullivan Wertz McDade & Walface 
Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelti LLP 
Summit Resources, LP. 
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. . . .. ;t~.DMSl0~_3,~~~ 
:ta 'Jolla Shores Planned District:> 
: ~(AiidedS-30-!14 by 0-11332-N.S.J : 

§ 103.0300 P~i"p<Jse and fnterit . . ·< .. '' · 
The public health, safety, and welfare require that property in La ..To& Shores shall be. protected from 

impslrm.ent in value .and t.b.a.t the·distind:ive residential character and the open. seascape orient:s:tion of the I.e 
Jolla Shores .Area shaD. be retained and enhanced. ·' 

The development of land in La Jolla Shores should be controlled so as to protect .an(tenhance. the .area's 
unique ocean-<Jriented setting', architectural character and natural te.mll:o. and en:ahle tb.e·sre:a to maintain its 
distinctive identity as pa..-t of one of the outstanding residential areas of the Pacific Coast. The proper develop
ment of La Jolla Shores is in keeping with the objectives and proposals of the Progress Guide and General Plan 
for the City of San Diego, of the La Jolla Community Plan., and of the La Jolla Shores Precise Pl.sn. 

(Added 5-J0-74 by 0-11332 N.S.) 

§ 103.0301 Boundaries 
T'lle regulations as O.e.fuled herein sh.all apply in the Ls. Jolla Shores PlJ)'I'""ed District -.;:.·hl<±: is v;i{h.;.,., tbe 

boundaries of the La Jolla Shores Area in the City of San Diego, Califo~ designat-ed on that cer..ci n 1-fsp 
Drawing. No. C-4{)3.4 and descrihed in the appenci.ed boundary description, Dled in the office of the City Cle..-ri: 
under DOOll!lent No. 00-16006. 

Amended 7-18-83 hy 0-16006 N.S.) 

§ 103.0302- Administrative Regulations 
The admini.strative regulations as defined herein shell appiy in tile La Jcila Sh.ores Pla:n.ned District. 
(.f..m..e:ru.ied &-9-76 by 0-11852 N.S..) 

§ 103.0302.1 Administration ot ~he La Jolla Shores Planned District 
A The DevelopmeJJ.t Services Director shs1l ad:miJJister the La .Jolla Shores Pl.am:l.ed Dist:r.:ict.. 
B. Powers and Duties. 

. It i::: the duty ofthc Devel<Jpment Se..l"""lices Director to a<iminister and ensure compljance 'With the reg-..ili:
tions and pro<:ed.U:res contall'l~ ... ~t~ this Div:isi~::::. in tl_:..:. "'Sii ... er p!'t'.Scribea herein for both public .and pri
vate developments; to recommend to the Planning Co:nJ?issio:o. a::-:r ~"l;,.r•· ~t.::S t-o ~e regu.J. .. :...;~-ms, p~d~ .suCh 
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'<''f~.'';f~;h;s~~~:<{~~~~~~:~~~~,, 
\._ 1 (A:m.ended 7~ b:i 0-18088 N..B.J · · ' : ··.. .. • .. · .· ;: ··: ~, ·.:: · •··· 

§ 103.0302..2 ·ta Jolla Shores. Planned District Advisory Board· · · • 
A. LAJ'OLLA. SHORES PLANNED DIST.RICT ADVISORY BOARD CREA!'ED 
~There is hereby created a La J'olla Shores Pl..almed District .Advisory Board which shall be composed of 

seven members who sb.aii serve 'Without compensation. The memben! shall be appointed by the :Mayor and con- . 
:firmed by the Council The members shall serve two- year terms and each me:rhber sh:a.11::5erve until his suc
cessor is duly appointed and qua.lifi.ed. The members shall be appointed in such a mannert.:iaat the ter.ms of not 
more than four members shall expire in any one year. The expiration date shall be April I. Du:cingApr.J of each 
year, the Mayor may designate one member as Chairman; however, in the absence of such designation, the 
Board shall, on or after May 15, select a Chairman from among its members. 

2. At the time of appointment and during incumbency :five of the seven-member board shall be resident 
pTOperty owners of the La Jolla Shores Planned District.. The sixth member shall be a resident of the district 
but need not O'~'~m property and the seventh member shall own property in the district but need not be a resi
dent. .Members of the Board shall be persons who shall be speci:fic:illy quali:iied by resson of il1.terest, tr:'!i.,;.,g 
or experience in art, ar-.hitecture, land development, landscape architectu.re, planiling, urban design, or other 
relevant business or profession to judge the effects of a proposed development upon the desirability, prope_'l"'!:y 
values, and development <lf surrounding areas. At least one member of such Board shall be a registered archi
tect in the State of California. 

S. The Bcud. may adopt rules of procedure to supplement those contained w.itbin this Diyision. Four mem
bers shall constitute a quorum for the transaction of business and a major~ty -vote; and not 1~ than four afiir-
mative votes sball be necesSSJ:Y to make any Board decision. _ 

4. The Development Services Director or his designated z:epresentative shall se-..-ve as Secretary of the 
Board md as an ex officio member and maintain. records of alt o'ffi.cis.lactio::s of the Review Board.. The Se<:re
tacy shall nat :Qe entitled to vote. 
· 5.A1l officers of the City shall cooperate 'With the Boa:rd and render all reasonshle sss:istance to it. 

Q. The Board: shall render a. report am1.ually <m.Ms:rch. 31, or on xequest, to the :Ma;yor.; 
B "PP'WERS A liiD DUTIES 
It shall be: the duty of the Adv.i:-.N!Y Boe...?!i to rev.iew all a.ppliea+.io:t:I..S -t:r perm.~ referred to it incl.udini 

applications forPlanned. Residential Developments (PRD's)w.ithin the La. Jolla Shores Plm::tneaDisl-ri<:::;aa.J t.... 
submit its :recommends:tions or comments on these mat:te:rs in w.rltingwitbin thirty (30) <:alendar ds;ys to th 
DevelopmentSe:rvic:es Deps:rt:m.ent. When the Cslifor.ciaEnvironmental ~ .A.ctrequirea thatan.Env.ixtm
mental Impact Report be prepared in conjunction 'With an application 'Withl:n. the Plmmed.Disttid:, the.Advi
so:cy Board shall review this report before Stlbmitti:r:tg its recommendation to the Development Services 
Department. It shall also recommend to the Planning Cmnmission sny changes to the regalati~ provided. 
such changes are n«eSSa:ty for the proper execution of the adopted pl.all, and to adoptmles Gfproced:are to 
supplem.ent those conttdDed w.itbin this .Division.. The.Adv:i.sory Board shalllitilize a:rcbitecf;:ar. c:z:iteris. and. 
design standards adopted by the City Council in evaluatiDgth.e s.pptOt•tiateness ofsnydevelopmentfor'Wlrlcll. 
a penxrltis applied 'ODder this Division. 

(.Am.end.ed 7-Z-U b:i 0-18088 N.BJ . ·: . .. • •• ';.""!, ..... ••• • -."1.-"11..-·.;.,.. 

§ 103.0302.3 · Procedures for Pennits Application and Review . -
A.ALaJolls. Shores PlaDnedDistz:ict Pemri.t shall be .issued pursuant to the MUDicipal Cad~ Chspter. IX.. 

and Chapter VI, .Article .2, before the commencement of S'Jl'1worls:in the erection of S'Jl'1D.ew bailding or struc
ture, orremodeliDg. altemtion, addition, or demolition of any existiDg btrildiDg or strw:tu:re within thePlanDed 
District or any building whichismovedinto:the PlslmedDistrict.or a.uygrs.dingor lanc:IsaqJing.ALa.:J"olla.
Shores Pla:cned ~ct Pemtit is not required for interior modifica:fions,nipairs or:remodeliDg, IUlr my EXte-
rior repairs or alterations forwhidl. a permit is not now required. ··-·. · · 

B. 'Th.e applicatiODS shall include the following: . · ~: · 
1. The pmpose forwbich the proposed balldmg, stru.ctc.re or improvement is :i:ntended'to be used. 
:2. Adequate plans and specifications indicating dwelling liDit density. lot ares.,. lot coverage and off-street 

par icing. 
3.Adeq:uate pla:IlS md specifications for the building and improvements show:ingthe e:rterior appearance. 

color and te:rture ofmaterisls, and arcbitedural design of the exterio:r:. · 
4. Adequate plans and specifications for any outbuildings, party walls, colll"t'yal:d.s, fen res, setbacks, land-

scaping, signs, lighting or traffic safety. -· 
5. Within the Coastal Zone, where any portion of a lot <:ontains slopes of twenty-five percent (:2;_~· 

grester; the information required to accompany an appli<:ation for a Hillside P...eview Permit; as des~'i:ll' 
The City of San Diego Municipal Code J...rticle 1, Division 4, SEC. 101.0454, Subsection J.2., shall also 
required to accompanJ an application for a permit in accorclance 'With the La Jolla Shores Planned Dist:'ict· 
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c ··-:··!·-Ec~r:':-· .~Jmy~~;;;(ati;;;d~,~~%'~~~~~.aJe~~~,;~ 
' · . to Jildge complia:nce with the regalatians cnntainedhere:in s:oP.otber eppli<:able Iaws.tmd~~:x~-t~~ -. C. The City EDgi:neersbalireferaD.~ansmade underSec:tion.J.03.0302..S(A)toihe~se;=~:::~_; 

'Vices Director. · . -- · . . · . . . . ; .. · .. , . . .· , .... .-. .,.: :.:-:.-:: · i:i:f;P:. .~. . . :- -

D. A La J' olla Shores Planned District Permit may be approved;cmditionslty a~ or denied bj,-~ 
"'Hea.-ring Offica;" in accordance 'With "'Process 'Three," :e:f-..er rece:i:viog'Written recommendations or <:om.ments 
from the Advisory Board. The decision of the "Bearing Officer· may be appealed to the Planning Commission 
in acconiance 'With Section 11L0506.Applicatians for PRD's shall be processed in accordance 'With Mtlllicipal 
Code section lOL090LAction by the "'Bearing Officer~ on applicatioos, other than those far PliD's. ~follow 
recei nt of recommendation or comments from the Advisory B<le=d and sh:all include a ~tement that the 
nearing Officer" finds that the building, structure, or improvements for which the permit~ applied does.or 
does not conform to the ~culatioll6 contained herein. In the event the '1Ie.a.ri.ng Officer" determines that the 
proposed development does not conform to the regulati<Jns contained herein, the specific facts on which that 
determination is based shall be included in the written decision. Appli<:ations for improvements to patio cov
ers, decks, fences, retailling walls. u.ncovered swimming pools, unlighted tennis cour...s, single family res!
de!lces ~:L""ld any addition to or alte..-:ation of any structure which the Development Services Directordete:on:ines 
t.e i:,,.:; r::..:.::.o:- i!l scope, mey be approve<i or denied in .accordance ...... .-rth '"Process One,~ by the Development Ser
vices Director, without receiving recommenciations or commem.s from the _A.dvisory Boarci. Notv;ithstandinc 
the foregoing provision, the Development Services Dire<:+" .or may refer sn application for such improvement ~ 
the Advisory Board for a recommendation before taking action on the application. The Development Se...'Vicel; 
Direct.or may approve the application if the Development Services Director determines that the improvement 
conforms to the arciritect:ural criteria and design. standards adopted by the City Council. ;. 

E. ""Within 60 days ar..er the submission of a complete application to the Ikvelopment ~ces Director, the· 
Development Se..-rvices .Director shall send the deCsion :n writing to the applic:mt, and City~ee.r;.except 
when the applicant reques'"..s or agrees to sn ex""~ on of £me.. 

F. A La Jolla Shores Planned District Permit gra:n.ted by the City as he...'"'ein provided, shall expire .and 
~me void thirty-six (26) months a:f-..er the "Date ofFin:alAc:tton ft on the permit if the pe...-r:o.it is :not utili:z.ed in 
the ma:DD.er set forth in Section 11Lll.19. 

G. A "Heari.ng Officer~ may grant an ex""...e:n:sion. of time in accordance w:i:th the provisions set :forth in. Section 

• llL 11:22. To initiate a request for e::rtension of time, the property owner or oW.ners shall :file a written applica
tion with the Da-;-cloP£!l"'~t S.:...-ri.ces Dep.ertm.ent. The e::d:el:lsion. of time may be anprovedif there has been no 
:mate:rial change ofcircumstano::.,., si::ux ti:.t.e pe.:r:rnii Wb..S vr:i~n, 1iy ~t~ · ·-

• 

R.A La Jolla Shores Planned District Permit is not required for all other applicatio.ilS :o...ad-e u:!!.der the 
:Btrilding' coo~ and notll!lder Section 1():3.()302.:S cr in.v<ll'Ving interior wotk .and :nat stibject to a:ny regulation 
e:>ntain.ed 'Within this Division. ' • , , ,. 

(Amen.ded 7-25-19S4 by 0-18088 N.s.J 

·::. ~ :§ · 103.03024 Appeals to the Planni(_lg Commission 
(Repea1ei1 n~ by 0-17870 N.s.J 

§ 103.0302.5 Appeal from Decision of the Planning Commission 
(Repea1ei1 n....23-S2 1zy 0-17870 N.S..J 

-.... _:.-:. --~ .. _,. 
§ "103.0303 General Regulations ··"'""·'. - · · · 

Th.e general :regtilirti0Il6 as defined herem shall apply in. the La Jolla Shores PlannedDi.stcict. 
<Added !i-30-74 by 0-11332 N.S.) . 

§ 103.030341 Planning, Zoning and Subdiviskln ·Regulations Whiclt Shall APPlY __ , 
Chapter X,:Article 1, Dm.sion 1 (De:ti.nitions and1nterpreta:tions). Chapter X,.A:rticle 1, Di:vjsion. 9 (Planned 

Developments), Chapter X, .Article 1, Division. 4:. SEC..lOL0406 <H'ome O<x:apa.fio:ns :in.Residential.Zones), and 
Chupt.:r Y.,.A:rticle 2 (SUbdivisions), and.Article 1, D:i:visi.on 4:. SEC.l01.0458 (Sensitive Coastal .Resource O.:er
lay Zone) of the. Municipal Code shall apply in the La Jolla Shores Pla:rined District. .All other Divisions <If 
Chapter X, Article 1,. are superseded in the La J<Jlla Shores Plimn.ed Distri.ct by the ~ons eontainea 
within. Chapter X, Article 3, Divisi<>n 3. 

(J...rr.e.ruied 4-18-.88 by 0-17078 N.S.) 

S 1 03.0303..2 Nonconforming Uses and Structures 
- A. The lawful use ofland which exis'"..ed at the time the Pla!med District regulat:i0Il6 became effective an 
whic!:l did not ~nfo:rm with said regulations may be <Xlntinued except when. specifically prohibited provided 1: 

enla.r:2<2ment cr additions to such use is made. 
The lawful use of buildings existing at the time the Planned District re,oulatioll6 became erective w:· 

which regulations such buildings did not conform may be CIJntinued, provide<i any enlargement, addition 

Chapter 10:. Planning andZoni 
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~ B . .Any discm::Jtip:aance <JfalUm.Confarminguse for a conti:r:moasperiod o£'12 mmrtbs shan be deemetito can-

'·· _ sti~ aband~ <Jf anynonconfurmingrlg:hts existing at fbe time of the enactment of the DiViSim:z.. 
C • .A:Jly c:b.ange from a nonconforming use ofhmd or buildings to a confom:ti:rlguse sbsll COIJStitute:aha:ndon- • 

ment of sucll nonconfO'l'lil.ing rights. 
D. Improvements, repairs and .alterations whlcll do not increase the degree afDDnconformity (lf a noncon

forming bcilding, structure or improvement shall be permitted. 
E. If any noncoDform.ing building be destroyed by :fire, explosion, act of God, or-set of the .public enem.yto the 

er...ent of twice the assessed value, according to the assessment thereofby the County As~~sorforthe :fiscal 
yes:r dm:ing w bich such destruction occurs, then and without f'ilr'..her action by the City Council the said build
ing and the land on which said building was located or maintained shall from and after the date of such 
destruction be subject to all the regulations of this Division. In the event it is determined by the F.ire Chief of 
The City of San Diego the destruction was incendiary in origin then the buildingmay be completely restored o:r 
rebuilt not exceedi:o.g the size of the orig:inal building. 

CAmen.ded 12-22-76 by 0-11973 N.S.) 

§ 1 03.0303.3 Height Limitation -Measurement Of 
The height of the building or structure, and measurement thereof shall b.: in accordance with this Divisio!l 

.and Municipal COO.e sections 101.0214, 101.0215 and 101.0216. 
(J:..m.eruied 1-6-92 by 0-17726 N.S.) 

§ '1 03.0303.4 General Design Regu£ations · ~ 
Concu.r.rent with the adoption of this Division, the City ~cil by rescl.U'iicn aaopted a.rebitectu:r:a and 

design standards to be used in evaluating the appn1priaten.ess of .any development for which a permit is 
applied under this Division; sucll architectural and design s&.dards shill be filed in the office of the City 
Clerk as a numbered document. 

.A. CHA.RACIER OF TEE AREA. 
In this p:cimarily smgle-iamilyresidentisl community, a typical h<lme is chSra.d:et:ized 'by ext:ensi:ve use of 

glass, shake or shingle overbang:ingTOOf; and a 1~ rambling silhouette. Patios. the atriam or encl~ cou:rt-
·~ ~ .l .sz.i decks. facilit~:t:;e the '1nside- .rJntside .. <lrientat:i~:n ·tJfEf'! in &uthe:n Califon:lla.. Spa:nish.Medi.terra.
neen a·lldMe:rican inflo.ences are seen in th~ pl'EV8lent 'USe of the arcb ·~vi tetra ~ ;,.C!'I..g'ia:t.ed 'tiles. The. 
:residential and commercial structares incorpora:te an honest use of:n.a:tural building materials a.nd, in many 
~...a.:oces, are <:haracterized as a truly Ame:dcan styie of arcbitecta.re, :.ti:l.si:!lgthe pm:ity and geometry of the 
Melicsn-Spa:oish period with a simplicity ofms:terials and detail with.integr.atedlsndscape design.. · ' 

B.DESIGNPR1NClPLE 
'Within the 1imitatiolls implied above. Originality and divetsitJ in~ are encouraged. 'llle theme 

.. unity-with v.ariety" shall be a guiding principle. Unity 'Without "Variety :means simple manotcmy;~ety by 
itself is chaos. No stra.ctare shall be approved whlchis sabstantially like tJJJ.Y other st.ro.ctare located on an 
adj.aceot parceL Conve.n:!ely, n.o st:radm'e 'Wlil be approved that is 80 differeDtin qtJ:Slif;ji form.. msterirus. colm; 
and rela:tiOI!Sbip ss to ciisrapt the s.rchitect:aral unity of the a:cea. . · · 

C.DESIGNREQUIREMENTS . . 
Buildingmsterisls and eolor are fb.e·most critical trnH'sing element& Fortmsmasot'ls roof materials 'Within 

the La Jolla. Shores Plsrm.ed District shall be limited to wood shakes_ wood shingles, clay~.sls±e-orcopper of 
good qwilitywherethe pitch is 4 in.l2 or greatet; or other materials which woaid contribate to the~ of 
the sumnmdingneighbor.b.ood. Roofs 'Vdth a pitch of less than 4 in 12 may also be covered 'With crushed stone 
of muted dark tone. Exterior wall. materials shall be~ to wood siding, wood shingles. adobe and CO'Jlcrete 

· block,s, brick, stw::co., <:OD.Crete or natural stone.' White an.d:nS:tar.al earth colors shoold pred.Ol!JinsN.. ~-
colors :m.a:y be used for accent. · 

· To preserve the seaside charad;er of the community each buil.ding shall be simdan.d designed so as to pro-
tect public views from public rights-of-way and public places and provide for see- throaghs to the ocean. 
~ting which highlights architectural features ot a stru.ct:ure .elWl be permitted.. Sur.l;L lighti.ng sh.al1 be 

unobtrusive and shielded so as not to fall excessively on adjacent properties. 
Appurten.ances on the ·roof shall be enclosed or otherwise designed or shielded to be attractive. 
D. GRADlNG REGULATIONS . . 

. 1. It is the intent of these regulations to preserve csnyons and to prevent the cutting af steep slopes and the 
· excessive :fillin.gto create level lots. No grading or disruption of the n.a:ta:ml ter.rain shall be per:mitted until :a 

·· pe:rmit which includes grading has been approved by the Diredm.:. -
2. Grading plans mey be approved if it is concluded that: • 
a. T.!le d~.:!velopment will result in m.inimum distu:rhance of the na.tuial ternUn and vegetati(Jn comDlens 

rate v;ith the proposed use of the lot or premises. . . _ 
b. Grading, e.-.::cavation and :filling proposed in connection with the develQpment will not result in soil ero-
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.. LAWYE.RS . , ' . . . 
Uuion 'Bank of Cali:fomia Building 

530 "".B" Street, Saitc 1700 
San Diego, Califomia 92101-4454 

·' Telephone (619) 234-0361 

Of' <::oUNSE!.. 
PAULA. PE!ERSON 

Ms. Sherilyn Sarb, District Manager 
California Coastal Commission 
3111 Camino De! Rio No •• Ste. 200 
San Diego, CA 92108-1725 

Fax (619} 234-4786 

April12,2000 

File No. 

41-96.004 
Via Fax & Messenger 

..: ~- .Re: Summit Resources, LP 

Dear Sheri!~: 

Coastal Development Permit No. A-6-LJS-99-160 
Coastal Commission Meeting May 8-12, 2000 

Attached please find a copy of a letter addressed to 11m i ... 1artir. dated Ap:i! 1 !" 2000 

frofl! Curtis Burdett of Christian Wheeler Engineering. His letter addresses tw,o issues -

which were discussed at the. Coastal Commission meeting on Monday, April10, 2000. 

.... -· . . .. . · ... LANDSCAPING AND IRRIGATION _ · · 

Tne first deals with landscaping~ It is our client's desire to have Special Condition 

No. 38 modified to· be cOnsistent with the recommendations as contained within th~ 

attached letter. It is our understanding having discussed this matt~f with Lee McEachern 
.. 

and Laurinda Owens "that Staff would consider a modification to the Lands~ping and . 

Irrigation Condition if it could be demonstrated that landscaping and irrigation (if restricted 

and controlled) would not adversely affect the stability of the bluff . 



. ' 
' 

- .. ~ 

• ! 

Ms. Sh~n1yn Sarb; DiStrict Manager -
California Coastal Commission 
Aptif 12, 2000 
Page2 

SAFETY OF EXISTING STRUCTURES 

. . .. . 

- . .,. . 

The second issue. which is addressed by the attached fetter. is the issue· which was 

brought up by Chairperson Wan and a couple of the other Commissioners. Some of the 

Commissioners wanted some type of assurance that the existing structure(s) located 

within the 25 ft. setback are safe and would not be adversely affected by the .. proposed 
. ~ 

improvements landward of the 25 ft. setback. As you can see by the ar..ac.~ed letter. these 
. .:·.._. 

assurances have now been made. 

-·... :. ' I 

• 

NONCONFORMfNG USES AND STRUCTURES {Municipal Co.de §103.il303.2) • 

Based upon the testimony.of Ralph Faust, Esq.., at the fast hearing and the·factthaf. 

it has been detennined !n~proprtate for Staff to use the 50% demofitio~ af the exterior. 

walls "'Rule of Thumb• to Classify the project as ~new development • our dient will proceed 

with the project a$ approved by_fue City of San piego. As you know; our c!ienfs h~me -
. . . ·. .. . . .... ·. "'~-: . . . ·._. : : : . . ·:·~- .·- ::~·... : ' ·: ;"'· .... :· -.. . : 

reduces the degree of nonconformity in certain portions of the existing structUre. As Mr. . . 
- Faust stated. the· standard. which is applicable ·to the project. is contained wfthin the . 

Certified LCP in Municipal Code §1 03.03032. In addition to subparagraph D~ which states . . 

that improvements. repairs and alterations •.• "'shall be permitted." we als6 assert that 

subparagraph A is applicable. If the Commission were to require demolition. then 

obviously our client would not be able to ~use the building" pursuant to §103.0303.2(A). In 

• 



• 

• 

• 

· Ms. Shenlyn Sarb, DiStrict Manager 
California Coastal Commission 
April12,2000 
Page3 

: :·.~... . . . .... . .. ...... : : ~-

·- -~ -. 

light of these legal determinations, we would again urge the Staff to revise its report 

consistent with the strikeout/underiine, which is attached hereto. 

If Staff continues to persist in classifying this .project as new development, our 

client's slightly modified project which retains over 50% of the exterior walls as ~ubmitted ,._ 

to Staff last Thursday, April 6, 2000 is still available to the Ccrr:rr:iss!cn for approval in May. 

BLUFF EDGE OETERMJNATJON 

Finally, as we understand it, Staff has taken the posfJcn i.hat they do not agre~ ·'!-!!ii, 

the City of San Diego's detBrmination of the location of the bluff edge. Please provid~ us "'" 

with your Geotechnical, Soils. and Land Surveying Studies and Analysis which 

substantiate your position in this regard consistent with the City's definition of bluff edge as 

.. - : .... Also" please provide us with an . Exhibit or contained in the Certified LCP. 
,. . . -.· ....... ~. . . - ~- ~ . -· ....... -.. ~ . . . .';,_ ···-. 

Diagram which depicts Staffs determination of the location of bluff edge on -or befot:e 

Monday, April17, 2000. Obviously, our client's Development and Design Team would fike,. 
. . . 

the opportunity to evaluate Staffs location of bluff edge to determine :what effect, if any, the 

Staff proposed location of the bluff edge will have on the propose<! prOject. 't . 

As a final note, if Staff is going to be presenting an Addendum or any Supplemental 

Information (or revised Conditions) to the Coastal Commission for its hearing in May, we 
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would sincerely appreciate receiving that information by nc later than Monday, May 1, 

2000 so that our dient's Development and Design T earn can have an opportunity to 

evaluate and respond to the Supplementallnforma~ion. 

Thank you for your courtesy. 

Sincerely. 
..:-... 

PETERSON & PRICE 
A ~rofrsslonal Corporation 

Vv1flkf~~ 
Matthew A Peter:so:'l 

. . 
Enclosure 
cc:.~ Chairperson Sara Wan and Members of the California Coastal Commission 

Peter M. Douglas, Executive Director 
Chuck Damm. Senior Depuf;y Director 
Debra Lee, Oepuf;y Director 
Ralph Faust, Esq., Chief Legal Counsel . 
Lee McEachern. Supervisor of Regulation & Planning 
Laurinda Owens, Coastal Planner 
Mark Johnson. Senior Geologist, State of CA Coastal Commission 
Curtis R Burnett. C.E.G., Christian Wheeler Engineering 
Michael J. PaUamary, Director of Mapping, P&D Cot)~ltants •. lnc. 
Tim Martin, Associate, Don Edson Architects AlA & Associates 
Mark C. Maziarella. Esq., Mazzarella, Dunwoody & Caldarefii LLP 
Summit Resources, LP 
(Ail with copies of Enclosures) 

. " 
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THE CITY OF SAN OlEGO 

April 21, 2000 

California Coastal Commission 
Sherilyn Sarb, District Manager, San Diego Office 
3111 Camino del Rio North, Ste 200 
San Diego. CA 92101 

Subject: Summit Resourc:es; 1900 Spindrift Dr. SCR/CDP/LJS No. 99-0007 

Dear Sherilyn: 

This Jetter is written co further clarify our recent discussion on the subje=t matter and your 
request for interpretation of San Diego Municipal Code Section 101.0303 <!caling with tlle 
continuance of nonconforming uses and structures. You have raised questions that pertain to the 
paragraph which deals with "repairs and alterations" and what is considered .. increasing the 
degree cf nonconformity". You have asked how this section relates to bluff top development and 

• for the City to ciaricy it's own interpt;i~t!·~:; of '"new llc;;:;!opme:::!~. 

::iiVC~~~~':' 
~-- .... ~:.oc.n ... 

SDMC Section 101.0303, Continuanc~ of Nonconforming Uses and Structures. states ....... Repaira 
and alterations which do not increase the degree of nonconformity of a nonconforming building, 
structure or improvement or increase the size or degree of nonconformity of a usc may be made 
provided the aggregate value of such repairs or alterations shall not exceed SO pcm;cnt of its fair 
market value according to the assessment thereof. by the County Assessor for the fiscal year 
during which the repairs or alterations occur."' Our City Attorney has opined that "repairs and 
alterations" can be any repair or change to the structure (interior or exterior) so long as. that 
change does not incr=ase the degree of nonconformity or exceed fifty percent of the value of the 
improvements (minus the cast of paint, shingles and exterior stucco)." (see Enclosures. City 
Attorney's Memo dated November 12.1997 and March 4. 1998). Our City Attorney has alao 
clarified that a reconstruction project (because of the demolition required) does not constitute a 
"change from a nonconforming structure" to a. more conforming structure and would not 
constitute abandonment of non-confornting use rights. 

As discussed, SDMC Section 101.0303 allows not only bluff top home owners an opportunity to 
maintain exis[ing structures but it affects many property ownem City-wide. As a result of 
significant code changes over the years. the City of San Diego has created many non-conforming 
structure and uses. It is nat the intent of the City to discourage redevelopment of property. In 
fact, it allows che City an opportunity to encourage modifications that reduce the degree of 
nonconformity. Although our offices disagree on this point. the City must continue processing 

Plcnning and Oevalapment Reviow 
1222 fl!lr Av•nua, MS 501 • San Dlaqa. 0. mm--!l£5 

Tel (6 i 9i ~~6·:46u 
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projects under the purview of "non..,:onforming" rights as established by long time Departm.c:nt 
Policy substantiated by City Attorney concw:rcnce. 

In the case of the Summit Rr::aource project, the La Jolla Shores Planned District Ordinance 
(PDO) has it's own section on nonconforming uses and structures. Pursuant to the provisions of 
the PDO, it was determined that the improvements would not "increase the degree of 
nonconfonnity", hence, the project was approved. Although the: permit containa a standard 
condition that is normally applied to city-wide zoned property; the SO% fair market value 
limitation to proposed repaii'8, alterations and modifications to !egal nonconf~.ing ;itnlctures is 
not applicable to this project. Accordinc to the LJSPDQ (Chapter X. A.""ticlc 3. Division 3), Sa.n 
Diego Municipal Code Section 101.0303 would be superaccded by the ?DO. · 

Your questions on clarifying remodel vs. new development c:sn also be addressed. The: Coa.stal 
Ordinance specifically defines "Coastal Development" (SDMC Section 111.0107 ). A Coastal 

· ·D'-velopme~~tPeri'rJt (t:uP} is r~1·-2::ccHoi· "Gc<lat.:t Qvelcpmcnt•• within· ihe buundaricG of the • 
Co~ tal Zane as illustrated on Map no. c. 730.1 unless an exemption c::an be granted pLO:rsuant to 
San Diego Municipal Code Section 105.0204 (old code). The Summit Resource project is 
located on a bluff top site and lies within the Sensitive Coastal Rcsou:rce Overlay Zane. The 
proposed development exceecla the exemption criteria thercfon:, is considered "Coastal 
Development" that would require a Coutal Development end Sensitive Coastal Resource 
Per.mits. 

There also seems to be scmc confusion wi&:h teapcct to remodel vs. new development. The City' a 
Coastal exemptions were amended in 1990 to restrict improvements to an existing &tructurc cr 
structures by limiting the removal of up to SO% of exterior linear walls. This tiu:eahcld w~ 
established to allow the City to look at development within the coutal boundaries. Aa you 
know, consistent with the State CC exemptions, the: City elready haa a strict requirement for 
review of new development (additions, remodels and/or demolition and new construction) that 
arc located within the sensitive areas such u beaches and. bluffs. or within 300 ft. of a mean high 
tide line or within the first public roadway. Outside thcae areas, the communities desired a 
higher level of scrutiny on development. Therefore, the City developed several formulas. As a 
result of public: hearings, City Council adopted the "SO% rule" which was subsequently CC.4'LifieJ 
by the Coastal Commission. 

• 
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I hope you find this information usefuL We look forward to our meeting next week to dis.cuaa 
the geological and landscape issues an the subject matter. If you have any questions please call 

me at 446-5340. 

Senior Planner. Coastal Section 
City Planning and Development Review 

E..l\TCLOSURES 
Lee McF,at!<~rn. Supervisor of Regu!~.ucu1 
La.urinda Owens, Coastal Plannct" 
CDP/SCR!lJS file 

cc: 

· . 



DATE: 

TO: 

FROl'ri: 

November 12, ~997 

Office of 
The City Attorney 
City of S11n Diego 

'MEMORANDUM 

533-SSOO 

Gary Ha.Jbert1 Deputy Director. Land Development Review 

City Attorney 

· SUBJECT: Alteration ofNonccnfoTming Structures 

·~ .. 

• 

In a. memorandum dated NovemberS, 1997, you asked our office to provice ycu with e..11 

interpretation of San Diego Municipal Code ("SDMC') section 101.0~03. Specinc:lly. you. have 
asked whether a project which proposes to demolish and reconstruct ncriconforming emrior 
walls (the value of which does not exceed fifty percent of the fair market value of the 

• improvement) should be considered an abandorunent ofnonconfonning rights which must be 
· ·n::~:;;t:Ji'"!!!!UciC:d in con.for..-:a.ncc with 'lll applicable regu!a.til'ln£ ol" a penrtl.:;.::blvdtera.tior: Thls . 
memo responds to that issue. · 

SDMCsection 101.0303 reads as follows: 

SEC. 101.0303 Continuance cf'Nonccnforming Uses a.nd 
Structures 

The lawful· use of land existing at the time the Zane 
Ordinance became effective, with which ordinance suc::h use $iid not 
conform, may be contint;ed provided no enlargement or addition to 
such use is made. 

The lawful use of buildings existing at the time the Zone 
Ordinance became effective, 'With which ordinance such building did 
not conform. with respect to the develcpmem regulations, may be 
continued provided any enlargements, additions or alterations to 
such building -Mli not increase its degree of nonconformity and wlll 
conform in every respect with the development regulations of the 
zone in wh.ic:h the building is located, except as hereinafter provided 
by zone variance. 

• 

• 

·.·. 

• 
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AJJ.y discontinuance of a nonconfonning use far a 
continuous P.erio.d of two yea.rs shall be deemed to constitute 
abandonment of any nonconforming rights existing at the time of 
the enactment of the ordinance. 

MY change from a nonconforming use efland or buildings 
to a more restrictive or conforming use shall constitute 
abandorunent of such nonconforming rights. 

Repairs and alterations which do-not increase the degree of 
nonconfonnity of a nonconforming building, structure or 
improvement, nor increase the size or degree of nonconformity of a. · 

··. use, may be made provided that the aggregate value: of such 'repairs 
···or alterations shall not exceed SO percent ofits fair market value., 
· accordins- to the assessment thereof by ~he County .A..ssesscr :br the 

fiscal year during which the repairs and a!teratic~s occur. The 
tenns ••repairs" and ''alterations" do not include painting or. 
replacement of exterior stucco siding. or .shiDgles. 

. tf &.'1}' nonconforming building or use be dc:stroyed by fire, 
explosion, act oi Goci Oi act of the ?ublic ent:tny to •h:: :rtcnt of 
fifty percent (50%) or more ofthe fair n'iarket value. a::;carding to 

· the assessment thereof by the County Assessor far the fiscal year 
during whlch such destruction occurs, then and without further 
action by the City Council, the said building or use and the land on 
which said building was located or maintained shall from and after 
the date of such destruction be subject to all. the regulations 
specified by the Zone Ordinance for the district in which such 
building was located. The previsions ofrlris paragraph shall not 
apply to any nonc:onforming building fer which a Reconstruction 
Pennit has been or is obtained pursuant to Municipal Code Section 
101.0500(B). 

If the use is a medical or counseling service end is 
prohibited pursuant to Sections 10L0410(B)(9)(c), 
l01.0423(E)(l), l01.0426(B)(1), 101.0427(B)(1). or 
10 L0435.2(B)(ll)(e), and if such use existed on August D, 1984, 
it shall become a nonconforming use and shall be governed by the 
provisions of this section. Any such medical or eaunseling service 
existing on the effective date of the ordinance shall have ninety (90) 

· . 
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days to cease operation, after which time the service shall be 
unLawful at that site and shall constitute a violation of this Code 
unless a Conditional Use Permit is obtained ln a.cc:crdance with 
Section 101.0513. · 

If an investigation by the Development Services Departrnc:nt 
reveals that a. particular property contains a legal, nonconforming 
use or structure, a. "Notice ofNonconfoiming Rights," may be 
recorded in the County Recorder's office. This notice is designed 
to provide constructive notice to any successors in interest that 
nonconforming rights as to the property or structures existed at the 
time cfthe recordation of notice. Nothing in this notiea shall 

·, permit the continuation 9f a nonconforming 'use or structure that 
··was subsequent!~ expanded, enlarged, abandoned or destroyed 
which extinguishes.thc previous nonconforn:iin~ right. 

If a. subsequent investigs.ticn reveals that a. previous 
nonconfonning right as to the property's u~e or structure has been 
I.ast, a cancellation of the Notice of'Nonconforming Rights shall be 

· recc:rcied. · 

• 

.The state of the law in this area is such that "(m]ost nonconforming provisions oflocsl ordinances._ • 
do nat permit 'stnlc:tural alterations because they may lead to tho cre¢on of a nonconforming 
building that Will better accommodate and make the nonconfanning building use more ' 
pennanent." Longtin's California Land Use section ~. &2( 4] (1987) (emphasis added). Hcwevera 

· · as you can tell from reading SDMC section 101.0303, The City of San Diego doe3 not follow the 
norm. SDMC section 101.0303 docs net preclude alterations. Rather, we specificallypennit 
alterations which do not exceed fifty percent ofthe fair market value of the improvement. The 
provision with section ~01 .0303 addressing ... Notices o!Nonconfonning Rights" also proviiies 
that "[n]othing in· this ·notice shall permit the continuation of a: nonconforming use or structure 
that was subsequently expanded. enlarged, abandoned or destroyed which extinguishes the : 
previous nonconfonning right." This provision fi.trthcr reiterates the point that nonconforming 
rights can only be e:dinguished through expansion. enlargement, abandonment or destruc:ticn and 
net by any act qualifying as a repair or alteration. 

Evidently, based on your memorandum and my recent conversations with City staff. the sentence 
in SDMC section 103.0303 which reads ••[tjhc: tenns "repairs" S..'id ~<aJtera.tions 11 de net include 
painting or replacement of exterior stucco siding, or shingles .... ha.s been given special meaning. 
This sentence has historically been interpreted to de.finc the permissible secpe of a. ••repair'' or 
"alteration., I do not believe this is a legally defensible interpretation of the sentence and I 

· . 

• 

; 
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suggest instead that the sentence must be interpreted tnd-app!ied within the c:onte.'Ct of the entire. 

---"f'lp-ata~~~..ect inter:pr,.terion of the sentence in li!i!:ht of the whale oar!Z'allh is. that 
it provid-es for an exception to the formula for calculating the value of the repair or alteraticit. In 
other wQrds, in calculating whether a repair cr alteration constitutes more or lesa than fifty 
percent pf the fair market value ofthc improvement, the cost of painting, exterior stuc..--o and 
shingles ~hould not be included. Therefore, using the application I have suggested, !_!!Y repair or 
cha.nlile ~o the structure (interior or exterior) is pennissible so long as that change does not -
increase'the degree of nonconformity or exceed fifty percent ofthe val~e ofthc impravements: 
(minus the cost of paint, shingles a.nd exterior stucco). . · . 

I . 

. A secon!i issue raised by your question involves whether a proposed alteration or repair of a. · 
nonconfbnning structure which involves demolition and reconstruction constitutes an 
abandonmenfof a. nonconforming right. On this coint, SDMC section 101.0303 contains a 
sentenc:~ which provides that "[a)ny cha.11ge from'a nonconforming use ofl.and cr buildings. to a. 
more restrictive or conforming use shall constitute abal"!dorunent of !Uch :to::c=r.fcr:'!"'.ing :ights." 
Precisely, the question is whether a. reconstruction project (oecaus~ of me: de::--eiiricn required) 
constitutes a. "change from e nonconforming structure" to a more confonn.ing use or structure. 

I • 

J 

I be!levo that precluding reconstruction under the above referenced provision amounts to an 

• . O'.'eriy re.:!triciivc int::Qrei.l;ld.::: ~fthe Cede. !fpla::: are submitted and building permits a.re : 
issued ~hich result in a structure that is more conforming to the code;'i:learly m tiiat situa.tlOJ\ 1:ll.i 
or some; partial degree of the nopconfonning right is abandoned. The land owner ca.n.not later 
come ca;ck to ·reclaim the right that WaS abandoned. The horn book law On this point States: 

• 

A change in structure occurs when the la.ndowner modifies an 
existing building or structure, either by repair or physical alteration 
of the premises. In most cases, l change in the physical structure 
involves merely a. minor expansion of the same use. However, in 
some cases a change in the structUre, if ~ensive enough. ~ay 
amount to a substantial expansion or change_ of use. 

Longtinl s.California Land Use section 3.82(4] (1987). 
I . 

The legtJ definition of the word ''abandorunent" is: .. Knowing relinquishment of one's right or 
claim to, property 'Without any future inte."lt to again gain title cr possession." B~on's Law 
DictioD4J'Y, Second Edition. This commonly accepted definition of the term is consistent with the 
examp!J I used above where permhs are issued for a project which results in a str.;ct"..-re exhibiting 
a. iesser l::iegree of nonconformity. However, if someone is propo!ing an alteration to partially 
reccnst4uct a ncncor.form.ing rtructure, '.ltithcut expanding the degree of nonccnformity. it is 
gener~llr not their intent to relinquish or forfeit their nonconforming rights. For these reasons. in 

· . 
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I 

a situ.ati\:m where a project proposes demolition and reconstruction, unless the end result of the 
project amounts to an expansion in the structure, I do net think the reconstruction itself qualifies 
as a. "chlmaeh which. constitutes "abandolUTient." 

I -

I 

I 
RAD:lc)600 ··· .. 
cc: Linda Johnson 

.-kracy EHiot-Yawn 
·~~VY1~~~~~~QNCO~~~~~ 

•I 
I 

. ' 

CASEY GWINN, City Attorney 

Ey 
ltichard A Duvernay 
Deputy City Attorney 

· . 

-- ::-

• 

• 

• 



• 

• 

• 

DATE: 

TO: 

FROI\1: 

March 4, 1998 

Office of 
The City Attorney 
City of S:tn Diego 

1'r!EMORANDUM 

533-5800 

Gary Ea!bert, Deputy Director, Land Development Review 

City Attorney 

StrnJ.ECT: ··AJrera.tion ofNonconfornung Structure!! in the Coastal Zone 
'•. 

MAR 0 S 1998 

DEVELOPMENT SERVICES 

On November 12, 1997, our office issued a legal memorandum providing you with an 
interpretation of San Diego Municipal Code (SDMC] section 101.03 03. Specifica.ll~, at that time 
you were askiilg whether a project which proposes tc demolish atld reconstruct nonconforming 
e.>G:~ri:::r ':;.';Uls (the vnlue of •.vhich does net exceed 50 percent of the fa,jr 'market value of the 
improvement) stlo'.Jld be considered in abando~ent oi tc:;;;;onforrtnng ri~'1t.:; :O'!'" G. ?=~i~sih1e 
alteration. Our conciusion was ths.t any repair or'cha.J'lge to the muc:rure (interior or c,.··terior) is. 
permissible so l.ong as that change does not increase the degree of nonconformity or e:cceed 50 
percent. of the valu~: of the improvements (minus the: cost of paint, shingle3, and e:derior stucco). 

I ' ' 

'y cu. have now asked me to supplement our previously issued memorandum to address ho\V the 
application of SDMC section 101.0303 wou1d apply in the Coastal Zone. 

It is important to understand that the rights contained in Section 101.0303 (Continuance of 
Nonconforming Uses and Strucrures) are subject to and must be applied in conjunction with 
SDMC section 101.03 02, which reads as follows: 

SEC. 101.0302 Existing Ordinances. Rules, Regulations Or 
Pennits Retained 

Except as herein specifically provided, it is not intended by 
this Chapter to modifY or abrogate or repeAl any ordinances, mles. 
regulations or permits previously adopted or issued pursuanc to 
law, relating to the use, management or c:onduct ofbuildings. 
suucrures, sisns, advertising displays, improvements or premises; 
provided, however, that where this Chapter imposes a greater 
re~tri~ion tJpon the erec1ion, es~ablishment. alteration or 

l 
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enlargement ofbuildings, structures, signs7 advertising displays, 
improvements, or premises than is·imposed or require.d by such 
ordinance, rules, r-egulations or permits, the provisions of.th.is 
Chapter shall controL 

\Vhen the above sec:tio.n is read in conjunction with Section 101.0303 it must be concluded that 
th~ right to permissibly alter a nonconforming structure within the context of S~ction l 01.0303 
does nat supercede or obviate any requirement to obtain any discretionary permit otherwise 
required .to develop property in the Coastal Zone. Typica!ly, development in the Coastal Zone 
requires a. Coastal Devc::loprnent Permit and in certain cases a Sensitive Coastal Resources Permit. 
These discretionary permits require the decision maker to find that the projeCt. is in conformance 
with the City's·Certified Loc~l Co"tal Program. · 

..... 

• 

Therefore, at one. level, all proposals ro modifY nonconforming structures in the City must 
comply Ylith lurutations set forth in SDMC section 101.0303; i.e., cannot increase the degre: of 
nonconformity or exceed 50 percent of the value .of the improvements (minus :.i.e :::.st cf paint; 
shingles, and exterior stucco). Additionally, if the project is in the Coast!.l ~one and requires a 
coastal permit, additional findings must be maae with respect to the project's conformance with 
o'.!:· CertifieJ Lo,::~l Coasta! Program. 1n that case, it is appropriate to evaluate whether the aspect 
or degree of the nonconronnity picpose:1 to DC:-liiair.::!:!e..l ~y the: prcject neg:a£ively impacts 
implemcnta.tion of the Local Coastal Program. It is entirely within the discret:on aftbe d~cisior. • 
maker, notwithstanding rights provided for in SDMC section 101.0303, to then decide wheth~r or · -

· not the development proposal conforms with the policies and develcpmc.'lt regulations c:ontainerl. 
·.in our Certified Local Coastal Progr&m and tc act on the project accordingly. . . 

R...uJ:lc:600x60S.3.1 
.o,,~cbnent 

cc: Linda J chnson 
Tracy Elliot-Yawn 

«.:.l:lf.;'\"tlt.-1"'1• -''i.'to:r~..:o~a:ll ~lloiQ 

CASEY GWINN, City Attorney 

Richard A. Duvernay 
Deputy City Attorney 

. ' 

• 



·STATE :;JF bfJ.JroRNlA- THE RESOUR~ AGENCY GRAY DAVIS, Go"""""" 

. CALIFORNIA COASTAL COMMISSION 
SAN DIEGO AREA 
3111 CAMINO DEL RIO NOR"TH, SUITE 200 

~ DIEGO, CA 92108-1725 

• 521-8036 

• 
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Mr. Matt Peterson 
Peterson and Price 
530 B Street, Suite 1700 
San Diego, CA 92101-4454 

April 25, 2000 

Re: Coastal Development Permit Application #A6-US-99-160 Summit Resources 

Dear Mr. Peterson: 

This letter is a follow-up to our conversation yesterday wherein I requesred w.'lat you 
provide additional information to complete our review. Cicy staff indicates the following 
condition is attached to the permit in order to assure the improvements do not exceed 
50% of the fair market value of the residence. 

Pn;;::lant to the San Diego municipal code. the agg!:'~~ate value of the proposed 
repairs or alterations to non-conformiug structures, shall not exceed lli'1}' (30) percent 
of the fair market value of the improvements. Prior to the issuance of any building 
permits, the applicant shall provide property assessment and construction esti.m:ates in 
compliance with this provision. 

While you indicated that you do not have this information readily available, it is pertinent 
to our review of this application. Thus, please provide the following information. as: soan 
as possible: 

• Copies of any construction estimates that have been done by licensed corttractors 
for the renovation and addition to the existing residence located at 1900 Spindrift 
Dr., La Jolla, as proposed in the ·above referenced permit application and as 
approved by the City of San Diego in CDP/SCR Permit No. 99-0007; 

• The estimate should include the aggregate value of the entire reconstruction 
project including improvements to the portion of the structure being retained, 
demolition costs and constructwn of the new addition; 

• The submittal should include the documents that form the basis for the 
construction estimates. The documents should clearly describe the work being 
performed including, the new addition, and work within the portion of the 
structure being retained such as, upgrades to wiring and/or plumbing, and/or 
modifications to the walls, windows and/or floor structure to comply with current
lJBC requirements. 

·. 
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• Copy ofthe most recent assessed fair market value of the existing residence done 
by the County Assessor. 

In addition, in our conversation I requested, and you agreed to provide, a complete set of 
reduced (8 >4" X 11 ") plans for use as exhibits to the staff report (site plan, floor plans 
and elevations). Thank you in advance for your cooperation. 

cc: Mark Mazzarella 
Sherilyn Sarb 
Laurinda Owens 

___ s_,.,~ 
Lee McEachern 
Supervisor, Pe:rmits 
And Enforcement 

(0:\San Dlego\l.EE\l...etteriSummitResoun:esCousll'IICtionCstleaer4.21.00.doc} 

- .. oe--
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N1A.ZZARELLA, DUNWOODY & CALDARELLI LLP 

VIA FACSIMlLE & U.S. MAll, 

Lee McEachern, Supervisor, 
Permits and Enforcement 
Califqrnia Coastal Commission 

AITORNEYS AT LAW 
550 WEST "C" STREET, SUITE 530 

SAN DIEGO, CALIFORNIA 92101-8575 
TELEPHONE: 619.238.4900 
FACSIMJLE: 619.238.4959 

April 21, 2000 

3111 Camino del Rio North, Suite 200 
San Diego, CA 92108 

Re: Resnonse to March 29. 2000 Request for Documents Relatimz to Coas..al 
Commission Anpeal No. A-6-LJS-99-160 (1900 Spindr.u.~ La Jolla California) 

Dear Lee: 

. .,.....! n<>"'~k wm tr..ryu·•~.,../' -nT 7 ?000·re ... uu·nsf" .. 0 m'1·· "'f""..._..!l• '10 .~:iOn .!v""'"~"""r rPnH-: ~: :~ +~~ 
... ... ~ .I -- ... v... -... ... "'i"'"'"' .... .. - ""... - "' 1 ........ w........ --' ·-~-..,- ~-........ --·-,.---'""'- --

above-referenced matter. I note that you have indicated that your computer records do not readily ~veal 
appeal document creation dates. We have learned from past experience with similar computer document 
dating problems that computer experts can accurately determine document creation dates from residual 
electronic data on a computer's hard drive. 

Time is of the essence. We therefore request immediate access to the computer hard drive in 
question. To the extent that you require a formal California Public Records Act Request pursuant to 
Government Code Section 6250 et seq, please consider this letter to constitute such a request for any and -=

all electronic and or computer records in their original digital form that mention, discuss, or in any way 
pertain to the propeny commonly known as 1900 Spindrift Lane, La Jolla, California, which~ the 
subject of Appeal No. A-6-US-99-160. Our expert can quickly copy the necessary information from 
your computer when given access to do so. Needless to say, we expect that all electronic data will be 
retained by the Commission pending our inspection. 

Please give me or my associate, Brian Goodwin, a call at your earliest convenience to let us 
know when we can review your computer files on this matter to verify creation dates and other relevant 
information. 

You also indicated in your letter of April 7, 2000 that the original signed appeal forms are sent to 
the San Diego office via the Commission's courier service, and that a copy of the courier log showing 
that a coUrier delivery was made to the San Diego office on December 21, 1999 (the date the appeal 
forms were received by San Diego staff) would be available. I would like a copy of the log . 

--
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More importantly, I would like to know how San Diego staff could have: (1) spoken to the · 
commissioners who filed the appeal; and then (2) requested the original signed appeals form from San 
Francisco; and then (3) received them on December 21, 1999 when the telephone records you. produced 
to us previously reflect that the discussions that purportedly took place between Charles Damm. and 
Commissioners Wan and Daniels occurred late in the morning and late in the aftemoon on December 
21, 1999. There was, therefore, no opportunity to have in fact first obtained the commissioners' 
approval, then contact San Francisco and then have forms sent via overnight messenger to San Diego in 
order to be filed late afternoon on the 21st. · 

As you may recall, Matt Peterson advised you, Sherilyn Sarb and Deborah Lee during our 
meeting on March 10, 2000, that when he first saw the file on this matter in the Coastal Commission's 
office, all that existed were xeroxed copies of the commissioners' signarures on the appeals. 
Furthermore, when he first saw the appeals forms the words "See Attached" were not typed on them. 
We were advised during our meeting on March 10, 2000 that Mr. Peterson was mistaken, and in fact 
originals were in the :file, and further that the words "See Attached" were added at a later date; not 
because the materials were generated at a later date, but in order to make it clear that the appeal and the 

. £lnui.Jlgs·intb.C il_ie Wt;.(e .rci:lted (a fact that WOt.lld seem quite OOVlOUSJ. . 

When Mr. Peterson :first inquired months ago as to the process utilized to file the appeals;h~=was 
told that xeroxed copies of the commissioners' signatures on the appeal forms were kept in the San 
Diego office, and used by the local staff to file appeals. This was consistent with what he saw in. the file. 
In our meeting on March 10, 2000, this was denied. Instead, Ms. Lee stated emphatically:: 

"(the blank signed appeal forms] are kept under the control of Peter Douglas' executive 
assistant Whoever makes the calls and contacts the commissioners has to call her and 
indicate that TIIEY HAVE GOTTEN that specific authorization, THEN those two forms 
are sent down to the district office ... " [Emphasis added.] 

Obviously, the required procedure did not occur in this case. Calls could not have been made to 
the commissioners on December 21, and the blank signed appeal forms received from San Francisco an9-
filed on December 21st .. 

I appreciate, as was explained to us at our meeting on March 10, 2000, that at the time this matter 
was coming to a head, Laurinda Owens was out ill, and two other staffers were on vacation,. and that 
Chuck Damm, who generally works out ofV enrura, was pinch-hitting. That may explain why required 
procedures were not followed, and the appeal deadline was missed. But it does not excuse the late 
filing. The local staff should acknowledge the true facts to the Commission; and the appeal should be 
voluntarily dismissed. 

• 

' • 

• 
: 

Upon reviewing the transcript of our meeting on March 10, 2000, an additional public records • 
reouest has come to mind. In that transcript either Sherilyn Sarb or Deborah Lee stated, "There were 
se;,eral appeals being filed at that time." 1 would like copies of whatever other appeals were filed by the 
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local San Diego Coastal Commission staffbetween December 20 and December 24, 1999. I would also 
like a copy of the tape of your meeting with Matt Peterson, Tim Martin., Laurinda Owens, Sherilyn Sarb 
Cl.Ud Deborah Lee on April 3, 2000. Enclosed is a check for $5.00 to cover what I understand to be the 
cost of duplication. Please consider these formal California Public Records Act Requests pursuant to 
Government Code Section 62~0 et seq. 

I look forward to your response to these requests and questions. 

MCM:dll 

cc: Matth.:w ?eterso~ Peterson & Price 

/~lr 
.•/;;' 

,//.·/. 

/II/?,_ 
Mark C. Mazzarella 

Chairperson Sara Wan and Members of the California Coastal Commission 
Peter M. Douglas, Executive Director 
Chuck Damm, Senior Deputy Director 
Deborah Lee, Deputy Director 
Ralph Faust, Esq. ChiefLegal Counsel 
Laurinda Owens, Coastal Planner 
Summit Resources, LP 

· . 

·-
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FOR COMMISSION ACTlON 

Filed: 
49th Day; 
180thDay: 
Staff: 
Staff Report: 
Hearing Date: 

2/15/00 
414100 
8113/00 
LRO-SD 
4116100 
5/9-12100 

STAFF REPORT AND RECOM:MENDATION ON APPEAL 

LOCAL GOVERNMENT: City of San Diego 

DECISION: Approved with Conditions 

APPEAL No.: A-6-lJS-99-160 

APPUCANT: Summit Resources, L.P. 

PROJECT DESCRIPTION: Substantial demolition of an existing 9.960 sq.ft. two-story 
over basement single-family residence and reconstruction of a two-story, 14,630 
sq.ft. single-family residence on a .56 acre ocean blufftop lot 

PROJECl' LCCATlO!'!: l~ Spind..rift Drive, L.ii Jolla. San Diego, S.m Diego County. 
APN 346-440-05 

STAFF NOTES: 

The Commission found Substantial Issue at the February 15, 2000 meeting. This report 
is for the de novo permit. The de novo permit was previously scheduled for Commission 
review at its April 1om meeting. After beginning the public hearing and a discussion of 
the project, the Commission ultimately voted to continue the matter to the May 
Commission meeting. 

SUMMARY OF STAFF RECOM:MENDATION: 

The staff recommends that the Commission approve the proposed substantial 
demolition/remodel of a residence resulting in a 14,630 sq.ft .• two-story single family 
residence on a coastal blufftop lot. The project raises concerns related to blufftop 
setbacks, geologic hazards, continuance vs. discontinuance of nonconforming rights of 
older residential structures and protection of public views toward the ocean in the 
sideyard setback Meas. The project involves substantial demolition and remodel of a pre
Coastal Act residence that is located on a bluff top lot and that has a variety of accessory 
structures, including a seawall on the beach and gunite on the bluff face, that were also 
constructed prior to the Coastal Act. The bluff was apparently graded or sculpted prior to 
application of the gunite. The residence is situated almost directly above the gunite, such 

EXHIBIT NO. 5 
APPLICATION NO . 
A-6-LJS-99-160-R 

Original Staff Report 
(Page 1 of 186) 

CRcalifomia Coastal-Commission 
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that there is no setback between the residence and the gunited bluff edge. The City's LCP 
requires that all development maintain a 40 ft. bluff edge setback that can be reduced to 
25 ft. based upon recommendations of a geology report which documents that such a 
reduced setback would still provide adequate bluff top setback to assure the new 
development is safe throughout its anticipated life. The LCP also prohibits the 
construction of seawalls and bluff protective devices unless necessary to protect an 
existing structure. 

The existing residence, seawall, and gunite do not comply with the LCP. Since the 
applicant is proposing to essentially reconstruct the house, staff recommends that such 
reconstruction only be approved if the applicant removes both those portions of the 
existing residence that are within 25 feet of the bluff edge and the gunite. The applicant 
has submitted several geology reports and the Commission•s staff geologist has reviewed 
them and concurred that a 25 ft. setback is adequate for the proposed home. Staff 
recommends that protection of geologic stability associated with the new development be 
addressed through Special Condition #1 which requires that no portion of the principal 
residential structure or pool or spa shall be sited closer than 25 ft. from the existing edge 
of bluff. The condition also requires submittal of plans for the removal of the gunite 
from the bluff face and that the gunite be removed within 60 days of removal of the 
portions of the existing residential structure that are located within 25 feet of the bluff 
edge. In addition, Special Condition #2 notifies the applicant and future property owners 
that any future repairs or maintenance to the existing non-conforming accessory 
structures located seaward of the bluff edge requires an amendment to the subject coastal 
development permit. Protection of visual resources and public views associated with the 
proposed development will be addressed through landscaping and fence requirements in 
Special Condition #3. It requires that new landscaping be limited to a height of 3 ft. and 
that fencing in the sideyards be composed of 50% open materials to prevent a "walled 
off' effect. Other conditions include: assumption of risk and public rights. With the 
attached conditions, the project can be found consistent with the certified LCP. 

PRELIMINARY STAFF RECOMMENDATION: 

The staff recommends the Commission adopt the following resolution: 

1. MOTION: I move that the Commission approve Coastal 
Development Permit No. A-6-IJS-99-160 pursuant to 
the staff recommendation. 

STAFF RECOMMENDATION OF APPROVAL: 

Staff recommends a YES vote. This will result in adoption of the following resolution 
and fmdings. The motion passes only by affirmative vote of a majority of the 
Commissioners present. 

• 

• 

• 
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• RESOLUTION TO APPROVE THE PERMIT: 

• 

• 

The Commission hereby approves a coastal development permit for the proposed 
development and adopts the fmdings set forth below on grounds that the development as 
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and 
will not prejudice the ability of the local government having jurisdiction over the area to 
prepare a Local Coastal Program conforming to the provisions of Chapter 3. Approval of 
the permit complies with the California Environmental Quality Act because either 1) 
feasible mitigation measures and/or alternatives have been incorporated to substantially 
lessen any significant adverse effects of the development on the environment, or 2) there 
are no further feasible mitigation measures or alternatives that would substantially lessen 
any significant adverse impacts of the development on the environment. 

SUBSTANTIVE FILE DOCUMENTS: Appeal Forms; Certified La Jolla-La Jolla Shores 
LCP Land Use Plan; Certified City of San Diego LCP Implementation Plan; City 
of San Diego Report to the Planning Commission dated 11124/99; CDP #F5929; 
A-6-US-98-85; A-6-US-98-169; Response to California Coastal Commission 
prepared by Christian Wheeler Engineering, dated 4/18/00; Report of Preliminary 
Geotechnical Investigation by Christian Wheeler Engineering dated 3/23/99; 
Report of Slope Stability Analysis by Christian Wheeler Engineering dated 
2/25/00; Update/Cover Letter by Christian Wheeler Engineering dated 3/17/00; 
Geotechnical Engineering Report Update by Christian Wheeler Engineering dated 
3/23/00; City of San Diego SCR/CDP #99-0007; San Diego District Staff Report 
on Substantial Issue dated 2/1/00; Letter from Skelly Engineering to applicant 
dated 10115/98. 

II. Standard Conditions. 

See attached page. 

ill. Special Conditions. 

The permit is subject to the following conditions: 

1. Final Revised Plans. PRIOR TO THE ISSUANCE OF THE COASTAL 
DEVELOPMENT PERMT, the applicant shall submit to the Executive Director for 
review and written approval, final plans for the proposed development including a 
demolition plan, floor plan, site plan, foundation plan and elevation plan that have been 
approved by the City of San Diego. Said plans shall be in substantial conformance with 
the plans submitted with this application. by Don Edson Architect dated 9/21/99, except 
that they shall be revised to reflect the following: 

a. All portions of the residential structure shall be removed or relocated such that no 
portion of the principal residential structure or pool or spa shall be sited closer 
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than 25 ft. from the existing edge of bluff, shown on Exhibit #20. The bluff edge 
cannot presently be determined accurately where it lies beneath the existing 
gunite ot residential structure. Determination of the precise location of the bluff 
edge requires further examination, either through use of any crawl space that niay 
exist beneath the present structure, or during demolition, following removal of 
the gunite and/or the existing structures. 

b. Plans for the removal of the gunite from the bluff face. The gunite shall be 
removed within 60 days of removal of the portions of the existing residential 
structure that are located within 25 feet of the bluff edge. 

c. All existing and proposed accessory improvements shall be identified. All 
proposed accessory improvements (patios, decks, etc.) proposed within the 25ft.· 
geologic setback area must be "at-grade'! and located no closer than 5 ft. from the 
edge of the existing bluff. 

d. No maintenance of the existing non-conforming boathouse/cabana shall be 
permitted. 

The permittee shall undertake the development in accordance with the approved plans. 
Any proposed changes to the approved plans shall be reported to the Executive Director. 
No changes to the plans shall occur without a Coastal Commission approved amendment 
to this coastal development permit unless the Executive Director determines that no 
amendment is require~ 

2. Future Development. PRIOR TO THE ISSUANCE OF THE COASTAL 
DEVELOPMENT PERMIT, the applic~t shall execute and record a document, in a form 
and content acceptable to the Executive Director, stating that the subject permit is only 
for the development described in the coastal development permit No. A-6-US-99-160; 
and that any repairs or improvements to the existing boathouse/cabana structure or 
seawall; stairs; future additions; or, other development as defmed in Public Resources 
Code Section 30106 will require and amendment to permit No. A-6-J..JS-99-160 from the 
California Coastal Commission. The document shall be recorded as a covenant running 
with the land binding all successors and assignees in interest to the subject property. 

3. Revised Landscape/Sideyard Fence Plans. PRIOR TO THE ISSUANCE OF'THE 
COASTAL DEVELOPMENT PERMIT, the applicant shall submit to the Executive 
Director for review and written approval, revised landscaping and fence plans approved 
by the City of San Diego. The plans shall be in substantial conformance with the plans as 
submitted by Don Edson Architect, as last revised and dated 9/21/99, except for the 
revisions cited below. The plans shall be revised to keep the sideyard setback areas clear 
to enhance public views from the street toward the ocean. Specifically, the plans shall be 
revised to incorporate the following: 

a. All existing landscaping in the sideyard setback areas shall be trimmed or 
removed and replaced with landscaping to be maintained at a height of three feet 

• 

• 

• 
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or lower to preserve views from the street toward the ocean. All new 
landscaping shall not exceed a height of three feet. 

b. All landscaping shall be drought-tolerant, native plant species. No irrigation 
shall be permitted on the site. 

c. A written commitment by the applicant that all required plants on this site shall 
be maintained in good growing condition and whenever necessary, shall be 
replaced with new plant materials to ensure compliance with the approved 
landscape requirements. 

d. Any fencing in the sideyard setback areas shall be composed of a solid base with 
50% open materials on top. 

e. The existing palm trees located at the western patio area inland of the existing 
seawall shall be removed. 

The applicant shall undertake the development in accordance with the approved 
landscape plans. Any proposed changes to the approved plans shall be reported to the 
Executive Director. No changes to the plans shall occur without a Commission-approved 
amendment to the permit unless the Executive Director determines that no such 
amendment is required . 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall execute and record a deed restriction, in a form and content acceptable to the 
Executive Director, which reflects the restrictions stated above on the proposed 
development. The document shall run with the land for the life of the structure approved 
in this permit, binding all successors and assigns, and shall be recorded, free of all prior 
liens and encumbrances that the Executive Director determines may affect the 
enforceability of the restriction. The deed restriction shall not be removed or changed 
without a Coastal Commission approved amendment to this coastal development permit 
unless the Executive Director determines that no amendment is required. 

4. Assumption of Risk: PRIOR TO-ISSUANCE OF THE COASTAL 
DEVELOPMENT PERMIT, each applicant shall execute and record a deed restriction, in 
a form and content acceptable to the Executive Director, which shall provide: (a) that 
each applicant understands that the site may be subject to extraordinary hazard from bluff 
collapse and erosion and the applicant assumes the liability from such hazards; and (b) 
each applicant unconditionally waives any claim of liability on the part of the 
Commission or its successors in interest for damage from such hazards and agrees to 
indemnify and hold harmless the Commission, its officers, agents, and employees relative 
to the Commission's approval of the project for any damage due to natural hazards. The 
deed restriction shall run with the land, binding all successors and assigns, and shall be 
recorded free of prior liens that the Executive Director determines may affect the 
enforceability of the restriction . 
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This deed restriction shall not be removed or changed without a Coastal Commission
approved amendment to this coastal development permit unless the Executive Director 
determines that no ~endment is required. 

5. Public Rights. By acceptance of this permit, the applicant acknowledges, on 
behalf of him/herself and his/her successors in interest, that issuance of the permit shall 
not constitute a waiver of any public rights which may exist on the property. The 
applicant shall also acknowledge that issuance of the permit and construction of the 
permitted development shall not be used or construed to interfere with any public 
prescriptive or public trust rights that may exist on the property. 

6. No Shoreline Protection for Accessory Improvements. No shoreline or bluff 
protection devices shall be permitted to protect any existing or proposed accessory 
improvements should they be subject to threat in the future. 

7. Other Special Conditions of the CDP/SCR No. 99-0007 . The following special 
conditions of the City's CDP/SCR permit #99-0007 are modified herein and are a part of 
the subject coastal development permit: Special Condition #23 and 29. All other special 
conditions of the City of San Diego's SCR permit #99-0007 remain subject to the City's 
jurisdiction. 

IV. Findings and Declarations. 

The Commission finds and declares as follows: 

1. Detailed Project Description/History. Proposed is the substantial demolition of 
an existing two-story over basement, 9,960 sq.ft. single-family residence and the 
reconstruction of the residence totaling 14,630 sq. ft. on a 0.53 acre ocean blufftop lot. 
The project represents redevelopment of a site which was developed prior to the Coastal 
Act (1928). Due to the nature in which the site was developed, all of the existing 
structures possess some degree of non-conformity with the Coastal Act and 
corresponding policies of the City of San Diego certified Local Coastal Program (LCP) 
which would be applied to new development today. Additionally, the principal residence 
is approaching the 75 year life expectancy which the Commission and the local 
government has used to determine the appropriate geologic blufftop setbacks for new 
development. 

The applicant proposes to demolish 4,745 sq.ft. of the inland portion of the residence and 
construct 9,415 sq.ft. of new floor area in one and two stories (the residence is a two
level home over basement). Approximately 5,215 sq.ft. of the seaward portion of the 
structure would be retained, although the applicant proposes to make interior renovations. 
In the portion of the residence that is located within 25 ft. from the bluff edge, an existing 
room at the northwest comer of the main level will be removed. The floor area is 
proposed to be retained and used as a deck. At the middle portion of the main level at the 
western elevation, an existing room is proposed to be removed. The floor area is 

• 

• 

• 
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proposed to remain as a "view deck". Also proposed is the removal of an existing roof 
"canopy" overhang at the southwest comer of the main level. 

Other proposed changes to the existing portions of the residence as well as new 
construction include the following: 

Main level changes: At the northwest part of the existing residence, an existing study 
will be enlarged by removing walls and constructing a larger room. The room will be 
larger in size than the study but will not extend any further west than the facade of the 
exiting building at this location. Presently, there are three bedrooms on the north side of 
the residence, north of the existing courtyard. This entire area will be enlarged by 
removing existing walls and constructing a family room, kitchen, office and billiard room 
and gallery. At the east elevation of the residence, a new entry will be constructed. On 
the south side of the residence south of the existing courtyard, presently there is a 
kitchen, breakfast area, laundry and maid's room. Floor area changes include a new 
office and new circular stair. External changes include a swimming pool and spa. 

Upper Floor Plan: At this level, the existing floor plan is L-shaped. At the west side of 
·the floor, there is an existing bath, sitting room, and master bedroom. Proposed changes 
in this area are to keep the master bedroom but to expand this area to include his and her 
bathrooms and closets, re-orientation of the bedroom and an elevator and child's room. 
Presently, along the south side of this level are three small bedrooms with baths and 
hallway. The entire floor will be enlarged through demolition of existing walls and 
removal of the existing bedrooms. The new construction will include two new bedrooms 
at the southeast side of the residence. In addition, the north part of this level will be 
expanded through demolition of existing walls and construction of two large bedrooms 
with baths and closets. South of this area, also proposed is a new common area/hallway. 

Existing Basement Level: At this level there are presently only two changing rooms with 
showers, mechanical room and a stairway that lead to the main level. There is also an 
existing boiler room at the southeast corner of this level which will remain. Proposed 
changes at this level include demolition of walls and expansion of the entire basement to 
at least twice its present size though new construction to include a maid's room with bath 
and closet, a caretaker/storage area with bath, a game room/exercise room and 
mechanical/pool equipment room and hallway. New mechanical improvements will also 
include a pool filter and heater at this level for the newly proposed swimming pool and 
pool and Jacuzzi pumps. 

Also proposed is a new swimming pool, spa, covered deck and landscaping. The subject 
residence includes several accessory improvements located either on the blufftop or 
seaward of the bluff edge. The applicant proposes to remove an existing 225 sq.ft. 
detached bunk house located near the northern property line in the area usually reserved 
as the geologic setback area. Seaward of the bluff edge and at the beach elevation the 
proposal is to remove an existing fire pit. The City also required the removal of four 
existing palm trees in this area . 
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The project site as a blufftop lot. There is an 11 ft. high, 100-foot long seawall located on 
the beach some distance seaward of the bluff. The majority of the coastal bluff itself has 
been gunited. Both the seawall and gunite were installed prior to the Coastal Act. The 
coastal bluff is approximately 22 feet high. Portions of the existing residence are sited at 
or near the gunite coated face of the bluff. Because the entire bluff face is covered with 
gunite, it is hard to determine the location of the actual bluff edge (i.e., the natural bluff 
underneath the gunite ). Thus, the actual distance between the existing residence and the 
existing bluff edge has not been determined. The area between the toe of the gunited 
bluff and the existing seawall is filled and contains an existing concrete patio, "sandy 
terrace", firepit, a barbecue with firepit, deck, railing, stairway, a detached 
boathouse/cabana and palm trees. The distance between the existing seawall and the toe 
of the gunited bluff is approximately 25 ft. 

The portion of the residence that the applicant proposes to retain, is all the square footage 
located closer than 25 feet from the applicant's definition of the bluff edge. The 
applicant defines the bluff edge as the location of the bluff as it existed prior to the 
grading, sculpting, and covering with gunite. Thus, the applicant's defmition of the bluff 
edge results in a location that is seaward of the gunite bluff edge, and seaward of the 
existing bluff edge. As a result, the portions of the residence that are proposed to be 
demolished and rebuilt are closer than 25 feet to the gunite bluff edge and to the existing 
bluff edge. 

Remodeling to the residence, including the addition of an approximate 775 sq.ft. second 
story, was approved by the San Diego Coast Regional Commission in 1977 under CDP 
#F5929. The special conditions associated with that permit included a condition which 
stated that in the even any reinforcement or replacement of footings or piers supporting 
the residential structure were required by the City Building Inspection Department of 
City Engineer, that the permit would become null and void and a new coastal 
development permit would be required. The findings of the permit also state that since a 
Foundation Investigation was submitted that indicated that the existing piers will be 
capable of bearing the load of the proposed addition without hazard, the project would be 
consistent with the Coastal Act and that if subsequent investigation by the City provided 
any opinion to the contrary, a new coastal development permit would be required. Other 
special conditions also required a deed restriction limiting the use of the premises to a 
single family dwelling and a hold harmless agreement. 

The subject site is located within the La Jolla community of the City of San Diego. The 
site is located south of La Jolla Shores, a major recreational area which includes a public 
beach and park. The site is also in close proximity to the La Jolla Beach and Tennis Club 
and a restaurant (The Marine Room), which are situated two to three lots to the north. 
The site is bounded on both sides (north and south) by other residential development. 
The beach at this location is of average width (not unusually wide or narrow) and is 
passable for lateral access purposes largely from the north from the vicinity of La Jolla 
Shores. As one walks further south approximately two to four lots south of the subject 
site, the beach width significantly narrows making it difficult for lateral access. In fact, 
as noted in the certified La Jolla-La Jolla Shores LCP Addendum, this stretch of shoreline 
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is designated as "limited or intermittent access". The LCP also notes that lateral access 
below the bluffs is dependent on tidal fluctuations and is extremely difficult in most 
locations. The LCP also indicates that several of the residences along Spindrift Drive 
have constructed seawalls and installed gunite on the coastal bluffs in this area to stop 
erosion. The two immediate lots to the north and south both have existing seawalls 
similar to the seawall that exists on the subject property. The majority of the residences 
in this area are older, non-conforming residences that have yet to be redeveloped and 
which are located in close proximity to the bluff edge. 

The standard of review for the proposed development is the City's certified La Jolla-La 
Jolla Shores Land Use Plan (LUP), La Jolla Shores Planned District Ordinance (PDO), 
and other applicable sections of the former implementation plan (municipal code) that 
was in effect at the time that the proposed development was reviewed and approved by 
the City. The City of San Diego recently received effective certification of and LCP 
amendment that replaces its former municipal code with its new Land Development Code 
Update. The LCP amendment became effective on January 1, 2000. However, the 
amendment was submitted with a provision that the prior municipal code would continue 
to be applied to projects for which complete permit applications were submitted prior to 
the effective date of the LCP amendment. The subject proposal was submitted, acted on 
by the City, and appealed to the Commission prior to the effective date of the LCP 
amendment. The commission finds that in this case, the appropriated standard of review 
is the LCP that was in effect prior to the effective date of the LCP amendment (i.e., the 
former municipal code). 

2. Consistency with LCP/Existing Non-Conforming Structures. All of the 
structures which exist on the property today are non-conforming with respect to the 
policies of the Coastal Act and the corresponding policies of the certified City of San 
Diego LCP. The existing principal structure is located at or very near the bluff edge and 
does not provide a minimum 40 ft. geologic setback from the existing bluff edge. The 
entire bluff face has been previously modified, graded in some areas and then coated with 
gunite. The submitted geotechnical information (10/2/98) indicates the portion of the lot 
seaward of the structure has been sculpted and some tunnels have been made in the bluff 
and beneath the house. The report states: "Based on the information available to us, it 
appears that the seawall was built at about the same time as the original improvements 
and was not installed due to excessive erosion but rather had been placed as a preemptive 
measure to protect the boathouse and other improvements near the beach and also to 
provide increased privacy". 

The principal residence, existing gunite coating of the bluff face and the seawall are 
nonconforming structures because they are inconsistent with the certified LCP, including 
LUP policies concerning protection of bluffs and beaches, and the SCR overlay 
ordinance of the City's former LCP hnplementation Plan which is attached in its entirety 
as Exhibit #13. The SCR overlay (101.0480 D. Special Regulations) provides, in part: 
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a. No structure or improvement or portion thereof shall be placed or erected and 
no grading shall be undertaken, within forty ( 40) feet of any point along a 
coastal bluff edge, except for the following uses: 

1) Essential bluff top improvements ... 2) Bluff repair and erosion control 
measures including, but not limited to, struct;ures needed to repair damage to, or 
to prevent or retard erosion of the bluff face in order to protect existing principal 
structures; provided, however, that no such measures or structures shall cause 
significant alteration of the natural character of the bluff face .... 3) Accessory 
structures .... 

[ ... ] 

b. A bluff edge setback of less than forty ( 40) feet but in no case less than 
twenty-five (25) feet, may be granted by the Planning Director where the 
evidence contained in the geology report indicates that: 1) the site is stable 
enough to support the development with the proposed bluff edge setback so that 
it will neither be subject to nor contribute to significant geologic instability 
throughout the anticipated life span of the principal structures .... 

SCR overlay ordinance 101.0480 C.l states: 

Permitted uses shall be those permitted by the underlying zone subject to the 
regulations and restrictions of the underlying zone, except as limited below. 

1. Beach Areas. Permitted uses allowed in the beach areas, as shown on the 
SCR Zone maps, shall be limited to the following: 

a. lifeguard towers and stations and associated life and security facilities. 
b. Public comfort stations. 
c. Public piers 
d. Safety and public information signs. 
e. Shoreline protective works necessary to prevent bluff and beach erosion, 

where needed to protect coastal dependent uses, public beach roadways, or 
existing principal structures in danger from wave and wind action; and when 
designed to elimiilate or mitigate adverse impacts on local shoreline sand 
supply. 

f. Stairways, ramps, and other physical access structures, as proposed within an 
adopted community or other applicable plan. 

g. Public recreational equipment. 

The La Jolla-La Jolla Shores LCP Land Use Plan, which is also applicable to the 
proposed development, states, in part: 

• 

• 

• 
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The shoreline bluffs are one of La Jolla's most scenic natural resources. Beautiful in 
themselves, the bluffs provide magnificent vistas of the ocean and shoreline. 
Understandably, these same qualities provide a tremendous incentive to develop 
bluff top property. Such development, however, is not without its risks. As 
indicated on the geologic hazards map (page 108), many of the bluff areas are 
unstable and prone to landslides. Over time, as the bluffs continue to recede, 
existing developments will become increasingly susceptible to bluff hazards. In 
many cases, seawalls, revetments, and other types of erosion structures will be 
required to stabilize the bluff. Such structures, while necessary to protect private 
property, are poor substitutes for adequate site planning. hnproperly placed 
structures may accelerate erosion on adjacent properties and seriously impact lateral 
public access. The proliferation of such structures may cumulatively degrade the 
natural scenic quality of the bluffs and interfere with nature shoreline processes. 
Where large comprehensive structure such as breakwaters, groins, or revetments are 
required, the public may ultimately bear the costs. [p. 109] 

In order to reduce such problems in the future, the following guidelines have been 
recommended for all bluff top development located between the first through coastal 
roadway and the ocean. The guidelines are to be applied to all bluffs having a 
vertical relief of ten feet or greater and whose toe is or may be subject to marine 
erosion .... [p. 109] 

Development Guidelines 

• A geotechnical report will be required for all bluff top development proposed to be 
sited within a critical distance from the edge of the bluff, described as the "area of 
demonstration." ... [p. 109] 

• The geotechnical report, prepared by a certified engineering geologist, should 
document that the "area of demonstration" is stable enough to support the proposed 
development and that the project can be designed so that it will neither be subject to 
nor contribute to significant geologic instability throughout the estimated lifespan of 
the project structures. [p. 110] 

• Bluff top development should be visually compatible with the scale and character of 
the surrounding development and respectful of the natural scenic qualities of the 
bluffs. Structures should be sited and designed to minimize alteration of natural 
landforms. [p. 110] 

• Bluff top developments should not contribute significantly to problems of erosion or 
geologic instability on the site or on surrounding properties. This includes activities 
related to site preparation and construction. [p. 110] 
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• The placem~nt of shoreline protective works should be permitted only when required 
to serve coastal-dependent uses or to protect existing principal structures or public 
beaches in danger of erosion and when designed to eliminate or mitigate adverse 
impacts on shoreline sand supply. [p. 91] 

• The placement of any necessary shoreline protective works should not be allowed to 
encroach on any area utilized by the public unless engineering studies indicate that 
minimal encroachment may be necessary to avoid significant adverse erosion 
conditions, and that no better alternatives exist. Any infilling between protective 
devices shall encroach no further seaward than adjacent functioning protective works. 
[p. 91] 

• New shoreline protective devices should be constructed and designed to be visually 
compatible in design, materials, and color with the existing natural environment. [p. 
91] 

The existing residence, gunite and seawall do not conform with the LCP. The residence 
is not sited at least 25 feet from the bluff edge. The gunite significantly alters the natural 
landform, degrades the natural scenic quality of the bluffs, interferes with natural 
shoreline processes, and is not necessary to protect the existing residence. Similarly, the 
seawall degrades the scenic quality of the shoreline, interferes with natural shoreline 
processes, is not necessary to protect the existing residence, and has not been designed to 
minimize encroachment onto the beach. The submitted geotechnical information 
demonstrates that the subject site is sufficiently stable to support the existing principal 
structure with or without the gunite in place. Therefore, maintenance of these non
conforming structures would not be consistent with the certified City of San Diego LCP. 

The boathouse/cabana and patio improvements are also non-conforming structures. 
These structures are located on the beach inland of the seawall and seaward of the 
gunited bluff. Thus, they are also inconsistent with the LCP provisions that prohibit any 
structures on the beach except public improvements or necessary shoreline protection. 
The inconsistency of the gunite and seawall with the LCP is discussed more fully in 
Section 4 of this report. 

3. Retention of Non-Conforming Structures. Proposed is the substantial 
' 

demolition/remodel of an existing two-story over basement, 9,960 sq.ft. single-family 
residence by demolishing 4,745 sq. ft. and constructing 9,415 sq. ft. of new floor area 
resulting in a 14,630 sq.ft. residence on a 0.53 acre ocean bluff top lot. Also proposed is 
a new swimming pool, spa, covered deck, and landscaping. There is an existing seawall, 
boathouse and patio seaward of the property at beach elevation and a gunited coastal 
bluff inland of the seawall which are proposed to remain. The applicant proposes to 
retain western portions of the residence that are closer than 25 feet from the pre-existing 
bluff edge (i.e., the bluff edge as it existed before it was graded, sculpted, and covered 
with gunite) as shown on the submitted site plan to retain the non-conforming rights 
potentially associated with that portion of the structure. The new 9,415 sq.ft. of floor 
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area would consist of both one and two-story additions to the existing two-story 
residence. 

At issue with the subject project is whether the proposed demolition/remodel is so 
substantial that the failure to bring the residence and accessory structures into 
conformance with current standards of the LCP causes the entire project to be 
inconsistent with the LCP. The demolition/remodel will essentially result in a new 
residence on this site. As a new residence, the project is inconsistent with the LCP 
provisions concerning protection of beaches and bluffs. In its approval of past projects 
involving partial demolition and reconstruction of an existing structure, the Commission 
has found that if more than 50% of the exterior walls of a structure are being demolished, 
the proposal constitutes the development of a new structure and therefore, the entire 
structure must be brought into conformance with the current requirements. 

In this particular case, the applicant's architects verbally indicated to Commission staff 
fairly early in the review process that more than 50% of the exterior walls were being 
removed; however, there were no demolition plans in the City flle to document this 
assertion. As such, once substantial issue was found by the Commission, Commission 
staff requested in a letter dated 3/14/00 to the applicant's representative that demolition 
plans, along with other geotechnical information, would be necessary in order to develop 
a recommendation for the proposed development. In response to this request, the 
applicant's representative submitted the demolition plans on 3/20/00 along with the 
requested geotechnical information. The plans reveal that approximately 59% of the 
exterior walls are being demolished. 

Prior to the April 2000 Coastal Commission hearing on the project, the applicant 
indicated if the extent of demolition is an issue, the project could be revised to retain 
three portions of the existing walls within the seaward part of the structure which would 
bring the percent of demolition down to less than 50%. At that time staff indicated the 
project's consistency with the LCP would still be an issue given that the project involved 
such substantial work to, and expansion of, the existing residence such that to allow the 
nonconforming aspects to remain could be inconsistent with the LCP. The policy 
question is whether there is a threshold where work to a nonconforming structure 
essentially constitutes total redevelopment such that it should be brought into 
conformance with the current codes and standards. 

It could be argued that the City's nonconforming use regulations at Section 101.0303 of 
the municipal code attached in its entirely in Exhibit #13, identify the type of work that 
can be done without triggering a requirement to bring a nonconforming structure into 
conformance with current requirements. The regulations indicate that "repairs and 
alterations which do not increase the degree of nonconformity" may be made provided 
the aggregate value of such repairs or alterations does not exceed 50 percent of the fair 
market value of the nonconforming structure, according to the assessment by the County 
Assessor for the fiscal year when the repairs occur. This standard is also utilized in the 
Uniform Building Code to determine when existing nonconforming structures must be 
brought into conformance with the requirements of the building code. Staff has asked the 
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applicant to provide us with the information necessary to calculate whether the value of 
the proposed project exceeds 50 percent of the value of the existing residence (in the 
form of construction bids and estimates); however, the applicant's representative has 
indicated the information is not available. Additionally, the applicant asserts, and the 
City concurs (ref. Exhibit #12 -letter from the City) that the 50% valuation standard is 
not applicable to the existing residence because the residence is governed by the La Jolla 
Planned District Ordinance, which does not contain this standard. 

The applicants assert that the La Jolla Shores Planned District Ordinance (PDO), which 
applies to this site, allows for the proposed modifications without triggering a 
requirement to bring the residence into conformance with current requirements. The 
applicants cite the provisions of the PDO (ref. Exhibit #13) that state: 

Section 103.0303.2 Nonconforming Uses and Structures 

A. The lawful use of land which existed at the time the Planned District regulations 
became effective and which did not conform with said regulations may be 
continued except when specifically prohibited provided no enlargement or 
additions to such use is made. 

The lawful use of buildings existing at the time the Planned District regulations 
became effective with which regulations such building did not conform may be 
continued, provided any enlargement, addition or alterations to such buildings 
will not increase the degree of nonconformity and will conform in every respect 
with all the District regulations. 

B. [ ... ] 

c. [ ... ] 

. D. Improvements, repairs and alterations which do not increase the degree of 
nonconformity of a nonconforming building, structure or improvement shall be 
permitted. 

[ ... ] 

The applicable section of the above-quoted ordinance appears to be subsection D. The 
first three subsections address whether a use of property may continue if that use is 
inconsistent with currently allowed uses. Clearly the existing use of the property (for a 
residence) conforms with the allowable uses (residential). Thus, the issue is whether the 
proposed project constitutes "improvements, repairs and alterations which do not 
increase the degree of nonconformity,. of the existing structures. In the 4/21/00 letter 
(attached as Exhibit #12), the City indicates that it agrees with the applicant's assertion 
that the above-quoted ordinance is· applicable to this project; the municipal code 
provision containing the 50 percent standard does not apply. 

• 
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Attached to the City's letter in Exhibit #12 are two written opinions from the City 
Attorney to help clarify the City's interpretation of the nonconforming use regulations 
contained in the Municipal Code. However, again, the City does not believe that 
standard applies to development within the La Jolla Planned District. 

A. Whether the Proiect Constitutes Improvements, Repairs, or Alterations 

The ordinance does not define the terms "improvements," "repairs," or "alterations." 
These terms must be interpreted in light of the purposes of the Coastal Act and the LCP. 
The La Jolla Shores Planned District Ordinance section 103.0300 states: 

The development of land in La Jolla Shores should be controlled so as to protect and 
enhance the area's unique ocean-oriented setting, architectural character and natural 
terrain ... 

Thus, the goal of the LCP is to protect the natural bluffs and beaches of the La Jolla 
Shores area. In light of this goal, the Commission finds that the terms "improvements" 
"repairs" and "alterations" are intended to mean minor activities that allow a 
nonconforming structure to be kept in adequate condition. These terms do not include 
demolition, expansion, construction of additions, and such other work that results in 
reconstruction of the nonconforming structure. To interpret these terms otherwise would 
not allow for achievement of the goals of the LCP. This interpretation is supported by 
other provisions of the PDO, which use the terms "remodel" and "demolition" as separate 
terms from "alteration," suggesting that each of these terms have different meanings (see 
PDO section 103.0302.3, requiring a permit for "the erection of any new building or 
structure, or remodeling, alteration, addition, or demolition of any existing building or 
structure.") 

The amount of work proposed by the applicant is extensive. Approximately 4, 7 45 square 
feet will be demolished and approx. 9,415 square feet of new area will be constructed. 
The portion of the existing structure that will be retained will be renovated. The 
renovations to the retained portion could be extensive because if the value of the repairs 
exceeds 50% of the value of the residence, the applicant will be required to bring the 
retained portion into conformance with current building code requirements (e.g., 
requirements for plumbing, electrical, insulation, etc.). The Commission fmds that the 
proposed demolition, remodel and renovation are so extensive it does not constitute 
repairs, improvements, or alterations within the meaning of this ordinance. Rather, the 
work amounts to a reconstruction of the existing residence. 

B. Whether the Project Increases the Degree of Nonconformity. The proposed 
project also increases the degree of nonconformity of the existing structure. As stated 
above, the Commission finds there is a significant precedential concern if this ordinance 
is not interpreted broadly in light of the goals of the LCP and the significance of the 
coastal resources that are affected by bluff top development. The concern is, if 
nonconforming use regulations are interpreted to allow substantial demolition and 
reconstruction of an essentially new development in the same nonconforming location 
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when only the nbnconforming portion is retained and renovated rather than demolished, 
the line of development will never be moved inland. This is problematic because the 
setbacks are established based on bluff recession rates over the anticipated life of the 
structure, typically 75 years. In this particular case, the structure was developed in a 
manner that is inconsistent with the Coastal Act and the certified LCP and has reached 
the end of its 75 year life expectancy. The nature of the site improvements which have 
altered the bluff face and beach to construct private accessory improvements and include 
a seawall 25 ft. seaward of the bluff would not be permitted today. The Commission 
finds the redevelopment of the property as proposed increases the degree of 
nonconformity because: 

1. It allows for retention of a significantly larger nonconforming principal residence and 
increases its value with inadequate geologic blufftop setbacks; 

2. It extends the life of the existing nonconforming structure which is at the end of the 
75 year lifespan for a typical residence; 

3. It precludes option for future site development to be brought into conformance with 
the certified LCP; 

4. It perpetuates retention of the nonconforming gunite on the bluff face which could be 
removed if the replacement structure is moved inland. 

Thus, the proposed project does not constitute "improvements, repairs and alterations 
which do not increase the degree of nonconformity" of the nonconforming residence. 
Accordingly, the Commission finds that section 103.0303.1 does not allow for retention 
of the nonconforming aspects of the existing residence. In addition, the Commission 
fmds that in light of the significance of the resources impacted by the nonconformity of 
the existing structure, and given substantial extent of the proposed demolition and 
remodel of the structure, the proposed project is inconsistent with the LCP unless the 
residence and structures are brought into conformance with the current LCP 
requirements, regardless of whether the demolition involves less than 50 percent of 
exterior walls. The basis for this conclusion is discussed more fully in Section C below. 

C. Consistency with Certified Local Coastal Program. The portions of the certified 
City of San Diego Local Coastal Program which are particularly applicable to the subject 
proposal are the La Jolla/La Jolla Shores LCP Land Use Plan, the La Jolla Shores 
Planned District Ordinance (commencing with Section 101.0300 of the Municipal Code) 
and the Sensitive Coastal Resource Overlay Zone (commencing with Section 101.0480 of 
the Municipal Code). The purpose and intent of the La Jolla Shores Planned District is 
stated in Section 103.0300 as follows: 

The public health, safety and welfare require that property in La Jolla Shores shall be 
protected from impairment in value .and that the distinctive residential character and 
the open seascape orientation of the La Jolla Shores Area shall be retained and 
enhanced. 

The development of land in La Jolla Shores should be controlled so as to protect and 
enhance the area's unique ocean-oriented setting, architectural character and natural 

• 
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terrain and ~mabie the area to maintain its distinctive identity as part of one of the 
outstanding residential areas of the Pacific Coast. The proper development of La 
Jolla Shores is in keeping with the objectives and proposals of the Progress Guide 
and General Plan for the City of San Diego, of the La Jolla Community Plan, and the 
La Jolla Shores Precise Plan. 

In most cases, the provisions of a Planned District Ordinance are intended to supercede 
other zoning regulations in order to be more specific and adaptive to a specific 
community's land use requirements. In this particular case, the Planned District 
Ordinance addresses nonconforming uses and structures, as stated previously, in a 
manner similar to the city-wide municipal code. The purpose of any nonconforming use 
regulations is to allow continued use of existing legal nonconforming uses and structures 
which have become nonconforming due to changes in the zoning code, provided the 
degree of nonconfonnity is not increased or expanded. The regulations are not intended 
to allow redevelopment of a property solely in reliance on the nonconforming regulations 
without regard to other requirements for discretionary permits, community land use 
policies and current zoning requirements. 

The City staff has indicated that in review of discretionary permits such as the coastal 
development permit, the decision maker is required to make specific findings and this 
requirement is not superceded by an assertion that nonconforming rights exist on a 
property or with a structure. In this particular case, to approve a Sensitive Coastal 
Resource (SCR) pennit, the decision maker must make the following findings: 

a. The proposed development will be sited, designed, and constructed to minimize, 
if not preclude, adverse impacts upon sensitive coastal resources and environmentally 
sensitive areas. 

b. The proposed development will not encroach upon any existing physical 
accessway legally utilized by the public or any proposed public accessway identified in 
an adopted community plan; nor will it obstruct views to and along the ocean and other 
scenic coastal areas from public vantage points. 

c. The proposed development will minimize the alteration of natural landforms and 
will not result in undue risk from geologic and erosional forces and/or flood and fire 
hazards. 

d. The proposed development will not contribute to the erosion of public beaches or 
adversely impact local shoreline sand supply. Shoreline protective works will be 
designed to be the minimum necessary to adequately protect existing principal structures, 
to reduce beach consumption and to minimize shoreline encroachment. 

e. The proposed development will not adversely affect the General Plan, the Local 
Coastal Program, or any other applicable adopted plans and programs . 
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The Commissipn finds these fmdings cannot be made for the proposed project. To allow 
what amounts to a reconstruction without requiring that the entire residence be brought 
into conformance with the LCP would be inconsistent with the intent and goals of the 
LCP. The extent of work will allow a significant expansion and renovation that will 
extend the economic life of the residence for another 75 years. Thus; it is essentially 
resulting in an entirely new residence. The residence should therefore comply with the 
geologic setbacks requirements, as well as the requirements concerning protection of the 
bluffs by removal of the existing gunite. The gunite could be removed if the residence is 
relocated further inland to comply with the setback requirements that exist for new 
development today. The Commission finds that redevelopment of the site in the manner 
proposed is not consistent with the applicable policies of the La Jolla Shores Land Use 
Plan cited previously and therefore, the finding of conformance with the certified Local 
Coastal Program cannot be made. 

4. Shoreline Hazards/Geolo~c Stability. 

A. Consistency with Blufftop Setback Requirements. 

The proposed development is inconsistent with the geologic bluff top setback 
requirements in the certified LCP. The certified LCP requires new blufftop development 
to be setback 40 ft. from the bluff edge, or between 40 and 25 feet from the bluff edge if a 
geology report demonstrates the residence can be sited closer than 40 feet without being 
subject to or contributing to geologic instability for the anticipated life of the structure. 

In past review of proposed developments on project sites where there is an existing 
seawall, the Commission has found that development must be setback 40 feet because the 
presence of a seawall demonstrates that the site is hazardous such that a reduction of the 
geologic blufftop setback is not justified. However, in this particular case, the applicant's 
geologic information demonstrates that the seawall was not constructed for purposes of 
protecting the residence from erosion, an:d is not needed for this purpose. Specifically, 
the applicant's geologist has stated: 

(It appears that the seawall was constructed in approximately 1928 but was built 
to protect the improvements on the beach and increase privacy.) The results of 
the analysis demonstrate that the stability of the site is not dependent on the 
seawall. 

Thus, the presence of the seawall does not necessarily demonstrate that a 40 foot setback 
is warranted. 

Further, the presence of the seawall and the gunite should not be a factor in determining 
the appropriate setback. Since the seawall and gunite are not needed to protect the 
existing residence or the stability of the site, and since they do not conform with the LCP~ 
the house should be sited in a manner that allows for these nonconforming structures to 
be either phased out (by not maintaining them) or relocated and redesigned consistent 
with the LCP. According to the applicant's engineer, (Dave Skelly in a letter dated 
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10/15/98), the seawall and gunite will fail unless repaired and maintained soon. 
Therefore, new development on the site should not be dependent on retention of the 
seawall and gunite for protection from bluff erosion or wind and wave action associated 
with storm conditions. Additionally, siting new development consistent with the 
geologic setbacks will allow for construction of the full range of alternatives to the 
existing shoreline protection including complete removal or locating any necessary bluff 
or shoreline protection further inland should this be contemplated in the future. Such 
alternatives would avoid or reduce encroachment on sandy beach and eliminate or 
minimize the adverse effects of protective devices on shoreline sand supply, visual 
quality and public access. 

In order to determine whether or not the proposed development could be sited a distance 
of 25ft. from the bluff edge, Commission staff, in a letter dated 3114/00 to the applicant's 
representative, asked the applicant's geotechnical engineers to provide an analysis that 
addressed the stability of the site to support the proposed development as if the seawall 
and gunite were not presently there. The purpose of the request was to assure that the 
proposed development will be safe into the future and to assure that new development on 
the site is not dependent on the seawall or gunite in its current location and configuration 
as suggested by the original geotechnical report. Also requested was additional data on 
bluff retreat and potential for slope failure to determine whether or not a reduction of 
setback from 40 to 25 feet is adequate to assure the new development is safe into the 
future . 

The applicant's geotechnical engineers responded in two letters dated 3117/00 and 
3/23/00. In a letter dated 3/17/00 from Christian Wheeler Engineering, it is stated: 

"In response to your letter of March 15, 2000, we are providing, herewith 
additional information regarding the stability of the site to support the proposed 
development. The accompanying slope stability analysis (dated February 25, 
2000) was performed with the assumption that the seawall at the base of the 
seacliff was not there. (It appears that the seawall was constructed in 
approximately 1928 but was built to protect the improvements on the beach and 
increase privacy and was not built as a result of erosion of the base of the bluff). 
The results of the analysis demonstrate that the stability of the site is not 
dependent on the seawall. As noted in· both the geologic reconnaissance report 
and the geotechnical report prepared for the project, the bluff is relatively short 
and the site is underlain predominantly by well-consolidated, Cretaceous-age 
sandstone with a relatively thin cap of quaternary-age materials." 

The engineers further stated in the letter: 

" ... In general, we found that a 25-foot setback is appropriate for the site and that 
the site is suitable for the proposed new construction, provided the 
recommendations provided in our reports are followed. It can be noted that the 
1.5 factor of safety line with regards to slope stability is less than 25 feet from the 
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edge ofJthe bluff but the City of San Diego and the Coastal Commission both 
have a mandatory setback of at least 25 feet." 

This information demonstrates that the stability of the existing residence, and the site in 
general, is not dependent on the seawall and gunite. 

In addition, bluff retreat rate is further discussed in a report dated 10/2/98 by Christian 
Wheeler Engineering, as follows: 

"The mode of historical recession in the immediate vicinity of the subject site 
appears to be manifested both as small block falls caused by erosion along the 
fractures and joints in the Point Lorna Formation and by subaerial erosion of the 
terrace deposits and other surficial materials caused by severe storm conditions 
and/or drainage conditions. The rate of erosion is variable with periods of very little 
recession alternating with episodes in which a small block of the Point Lorna 
Formation falls from the face of the seacliff or substantial surficial erosion occurs. 
Based on the available information, it appears that the overall recession rate of the 
Point Lorna formation at the base of the bluff in this portion of La Jolla is less than 
one-half inch per year and that the recession rate of the terrace deposits and other 
surficial materials ranges from less than an inch per year to several feet per year with 
an average rate of a few inches per year in unprotected areas. It should be noted that 
there is currently no erosion occurring at the subject site proper at either the base of 
the bluff nor on the bluff ace due to the presence of the seawall and the 
concrete/gunite placed on the western portion of the lot. The amount of apparent 
recession from the edge of the bluff shown on the original house plans and the 
present edge of the flatter portion of the lot appears to be due to previous grading 
operations instead of natural processes." 

In the same report, under "Conclusions". it is further stated: 

"5) The site is located largely in Geologic Hazards Category 43 and Hazards 
Category 11 according to the City of San Diego Seismic Safety Study. Category 43 
is assigned to coastal bluffs that are considered to be generally unstable due to 
unfavorable jointing and local high erosion; the potential risks in Category 43 are 
considered to be moderate. Category 11 is assigned to areas in the State of 
California Alquist-Priolo Earthquake Hazard Zone. Our limited reconnaissance 
indicated that there are faults both north and south of the lot and possibly on the 
subject proper. The possible small on-site faults should be of only economical 
consequence to the project; no setback from these small inactive or potentially active 
faults is anticipated .. However, it should be noted that when redevelopment plans are 
submitted, the City of San Diego may possibly require the property owner to 
complete a Notice of Possible Geologic Hazard and file it with the County Recorder. 

There do not appear to be any geotechnical-related features that make the existing 
improvements unsuitable for continued use for residential purposes. Most of the 
native material present at the site is Cretaceous-age Point Lorna Formation which 
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consistent of generally competent, well-consolidated sandstones. However, it should 
be recognized that no site is entirely without some level of risk; some risks are 
associated with this site due to the aforementioned geotechnical conditions but the 
risks appear to be within an acceptable range. Based on the information available to 
date, it is our opinion that the 40-foot setback from the edge of the bluff can be 
reduced to that the area located 25 feet or more from the northwestern edge of the 
existing residential structure can be redeveloped. It is out opinion that "1) the site is 
stable enough to support the development with the proposed bluff edge setback; and 
2) that the project can be designed so that it will neither be subject to nor contribute 
to significant geologic instability throughout the anticipated life span of the principal 
structures" (75 years). Continued vigilance and maintenance by the homeowner is 
recommended to ascertain the adverse conditions do not significantly impact the 
site." 

The Commission's staff geologist has reviewed these letters and other submitted 
geotechnical information and concluded that a 25 ft. setback would be acceptable for the 
proposed development and that this setback is not dependent upon retention of the 
seawall or gunite. However, it should be clarified, that the Commission's staff geologist 
reached this conclusion based on "the actual extant bluff edge, which is somewhat 
landward of the most seaward parts of the structure, and not on any previously existing 
bluff edge that was removed during development." In other words, in determining the 
necessary setback to assure the proposed residential structure is safe in the future, the 
edge of the bluff as it currently exists must be used and not the edge of the bluff that 
existed in the 1920•s before the bluff was graded and cut landward. 

The applicants contend that the location of the bluff edge for purposes of the measuring 
the setback of the residence should be based on the City's "Coastal Bluffs and Beaches 
Guidelines" dated 11197 (reference Diagram ill-3 and Section 3 on page 11 of Exhibit 
#15). That document states that if a coastal bluff face has been altered by the installation 
of retaining walls, seawalls or other device, that the coastal bluff edge should be 
considered the bluff edge as it existed prior to the changes in gradient. Based upon this 
document, the applicant's surveyor, Precision Survey and Mapping, prepared a 
topographical map which identifies a hypothetical pre-development bluff configuration 
based on surveys and floor plans that were prepared prior to the construction of the 
residence in late 1920's or early 1930's and that showed the approximately bluff edge at 
that time. While this survey appears to be accurate in its representation of a "pre
existing" bluff edge, the Commission finds that this is not the bluff edge that should be 
used to determine the geologic setback of blufftop structures. The Commission finds that 
the applicant has incorrectly interpreted the City•s Coastal Bluffs and Beaches 
Guidelines. The intent of the guidelines relative to this issue is to address a circumstance 
where the bluff has been altered such that it extends further seaward. In this particular 
case, according to the geologist, the bluff has been "sculpted and cut back landward from 
its natural configuration". As can be seen by Figure ill-3 of Exhibit #15 attached, the 
intent of the guidelines is clearly to address circumstances where the bluff was modified 
seaward of the original bluff edge. In this case, the applicant is asserting that the pre
development bluff edge, now hanging in space seaward of the modified bluff edge, 
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. should be used in order to preserve the pre-development 25-foot setback, even though 
this 25-foot setback now has no physical meaning. 

Specifically, the applicable section of the City's Coastal Bluffs and Beaches Guidelines 
states: 

"(3) Sensitive Coastal Bluff with a Seawall 

If the coastal bluff ace has been partially altered with the installation of retaining 
walls, seawall, or other device, the coastal bluff edge shall be considered the pre
existing change in gradient and shall continue to be measured as described in (a) 
above. That is, the installation of a seawall shall not affect the location of the 
coastal bluff edge. See Diagram ID-3." 

However, after review of the guidelines, Commission staff has determined that the City 
has not correctly interpreted the statement related to "pre-existing bluff edge". Where the 
"alteration" has moved the bluff edge landward, this policy should not be applicable, as 
in the subject case or in other alterations of the bluff face. The diagram from the 
guidelines clearly shows that when the seawall has moved the bluff edge seaward, it is 
the pre-existing bluff edge that is to be used as a datum However, in this case, 
modifications to the bluff have moved the bluff edge landward, so the policy should not 
be applicable in this situation. In Exhibit #20 attached, the Commission's staff geologist 
has delineated the general locale of the bluff edge that should be used to measure the 
appropriate geologic setback. 

Therefore, given that the site-specific geotechnical report documents that the proposed 
development will be safe into the future and is not dependent on the presence of the 
existing seawall or gunite to support the development, the Commission fmds that the 
proposed geologic setback of 25 feet from the existing bluff edge, in this case, can be 
supported. However, the project as submitted, proposes to maintain portions of the 
existing home within the 25 ft. geologic setback area. This is inconsistent with the 
certified LCP addressing the siting of new development which requires a minimum 25 ft. 
setback. Therefore, no portion of the principal structure should be permitted seaward of 
the 25 geologic blufftop setback line-as measured from the currently existing bluff 
edge. Again, from a policy standpoint, the Commission fmds that a larger non
conforming structure with an inadequate setback increases the degree of nonconformity 
and increases the time period that the nonconformity will exist. In this case, the 
Commission finds that the development clearly increases the degree of non-conformity 
because it is a substantial demolition and reconstruction of a single-family residence with 
the proposed retention of those areas that are located within the geologic setback area and 
which are non-conforming. This particular project is not simply an addition on the inland 
side of the residence with no effect to the existing structure. The non-conforming portion 
will also be renovated, and the intent is for it to function as the primary living area for the 
replacement structure for the extended life of the structure. The proposal will extend the 
life of not only the additions, but the existing home as well, because the newly proposed 
construction is not separate in any way from the new portions of the residence. As noted 
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earlier in the section on non-conforming rights, the proposal should not be treated as 
simply retaining the non-conforming rights. As cited earlier in the project description, 
portions of the lower level are proposed to be removed in the geologic setback area yet 
the upper portions are proposed to remain. From a feasibility standpoint, there is no 
reason that the entire portion of the residence in this area could not be removed altogether 
and bring the residence into conformance with the geologic blufftop requirements of the 
certified LCP. 

It is important to note that one of the policies of the certified LUP states, "Shoreline 
protective devices are poor substitutes for adequate site planning". In this case, where 
the project results in the total redevelopment of the property and the existing structure is 
very old, proper siting of development should be required. It is acknowledged that the 
residence was constructed in the 1920's long before the enactment of the Coastal Act. 
The existing residence is approaching its 75 year'life expectancy which has been used by 
the Commission and local governments to determine the appropriate bluff top setbacks. 
If the residence was not reconstructed as proposed, it would likely soon reach the point 
where a landowner would seek to demolish it altogether. Therefore, it would be 
inconsistent with the LCP to allow the proposed project, which amounts to a 
reconstruction of the residence without requiring that the residence be brought into 
conformance with the geologic setback requirements of the LCP. Therefore, the 
Commission is requiring through Special Condition #1, submittal of revised building 
plans that indicates no portion of the principal residential structure shall be permitted 
seaward of the 25ft. geologic blufftop setback line (as measured from the existing bluff 
edge) and that portions within the 25 ft. setback area must be removed or relocated such 
that no portion of the proposed residence shall be located within 25 ft. of the existing 
bluff edge. 

B. Removal of Gunite. 

Available bluff retreat rates provided by the applicant's geologist indicate that the Point 
Lorna formation in the La Jolla area tends to erode due to combined wave attack, surficial 
erosion, and groundwater processes at the rate of 0.1-0.4 inches per year. These values 
are somewhat lower than published bluff retreat values of 1-12 inches per year (Benum of 
and Griggs, 1999; Moore et al., 1999), but these values include erosion of bluffs in which 
terrace deposits make up a higher proportion of the bluffs than at the subject site. Tb.e 
seawall protects the structure from wave attack, and the gunite is most effective against 
surficial erosion, although it would provide some protection against wave attack if it were 
exposed to the surf by removal of the seawall. The removal of the gunite might be 
expected to lead to bluff erosion rates of between 0.05 and 6 inches per year (half the 
rates observed in unprotected areas nearby). Removal of both the gunite and the seawall 
might lead to erosion rates of 0.1 to 12 inches per year. Actual erosion rates would 
probably be near the lower ends of these ranges because the bulk of the bluff at the 
subject site is made up of the Point Lorna formation, with the terrace deposits only 
making up a small proportion. At these rates, the principal residence would be at little 
risk over its effective economic lifetime if the forty-foot geologic setback were adopted . 
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If the twenty-five foot setback is adopted, there is somewhat more risk, but it may be 
I 

acceptable given the wide range of bluff retreat rates quoted above. 

One benefit of moving the residential structure inland from its present position would be 
the removal of the unnecessary and unsightly gunite coating on the coastal bluff face. 
In a letter from Skelly Engineering dated 10/15/98 it is stated, "Both the seawall and 
retaining wall are in need of maintenance. However, no structural maintenance is 
required at this time. We suggest the following maintenance activities .... " As such, 
moving the residential structure back would allow for the removal of the gunite. The 
gunite is a non-conforming structure that would not be permitted under the Sensitive 
Coastal Resource Overlay. Under the SCR Overlay, structures permitted on coastal 
bluffs are strictly limited. Specifically, under the special regulations of the SCR overlay 
addressing coastal bluffs, it is stated: 

[ .... ] 

2) Bluff repair and erosion control measures including but not limited to, structures 
needed to repair damage to, or to prevent or retard erosion of, the bluff face in order to 
protect existing principal structures; provided, however, that no such measures or 
structures shall cause significant alteration of the natural character of the bluff face. 

[ ... ] 

In this case, although it is acknowledged that the gunite was installed prior to the Coastal 
Act, it is nonetheless, a non-conforming structure that is not permitted on a coastal bluff. 
Given that the gunite is not necessary to protect the principal residence from erosion if 
appropriate geologic setbacks are adopted and that it is non-conforming, it should be 
removed. In addition, as noted in a letter dated 10/15/98 from Skelly Engineering to the 
applicant addressing an inspection of the bluff and seawall on the subject site, it is stated, 
"Both the seawall and bluff structure have been subject to maintenance over their 
lifetime." 

It is further noted in the letter, "Core samples taken recently show that the thickness of 
the cover varies from 20 inches to 4 inches in the lower portions of the structure." It was 
also cited, · 

''There were several cracks on the order of 1/8 to Y4 inch wide in the concrete cover, 
... These crack[s] are likely due to shrinkage, water seepage, and stresses. In 
addition to the cracks there were signs of carbonation on the surface of the concrete. 
The carbonation appears most noticeably as a white deposit on the surface of the 
concrete. Carbonation is a form of effervescence and deterioration of the concrete. 
The pH of the concrete is lowered through the chemical reaction. Carbonation if left 
unchecked can lead to spalling and flaking of the concrete and deterioration of the 
steel reinforcing ("chicken wire") .... 
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It is concluded iq the letter that, "Both the seawall and retaining wall are in need of 
maintenance. No structural maintenance is needed at this time. We suggest the 
following maintenance activities. 

[ ... ] 

Bluff Retaining Structure: Powerwash the concrete and sand blast the areas of 
carbonation. Clean out cracks and apply an epoxy sealer. Clean out drains. 
Reapply shotcrete as necessary and re-stain the concrete to match the natural 
bluff .... " 

As noted in the previous citations regarding the geotechnical studies that were completed 
for the project, it has been documented that the existing home is safe where it is presently 
located with or without the gunite. From a policy standpoint, the proposal should be 
treated as new development and moved back to adhere to the geologic setback 
requirements. Furthermore, since the gunite is not needed, then it should be removed, as 
well. If the existing home were to remain in its current location. maintenance of the 
gunite would be necessary, as cited by Skelly Engineering. The gunite cannot continue to 
remain on the face of the bluff indefinitely unless it is maintained. However, because the 
gunite is a non-conforming structure that is not necessary if appropriate setbacks are 
adopted, it should not be allowed to be maintained, in which case. it should be removed. 
By requiring relocation further inland of the portions of the residence that presently are 
nonconforming. the gunite can be eliminated . 

As cited in the policies of the certified LUP, prudent siting of development should occur 
to avoid the need for shoreline protection devices. In addition, such structures, as in the 
subject case, are massive and visually obtrusive which detract from the beauty of the 
coastal bluffs and result in the significant alteration of natural landforms. Over time, as 
properties redevelop, it is the goal to bring into conformance many of the structures that 
presently do not conform in order to improve the visual appearance of the coastal bluffs, 
but to also avoid the need for shoreline protection which adversely affects shoreline 
processes. Therefore, Special Condition #1 also requires that the applicant submit plans 
for the removal of the gunite and that the gunite be removed within 60 days of removal of 
the portions of the existing structure that are within 25 feet of the bluff edge. Since it is 
not known how the non-conforming portions of the structure at the bluff edge are 
connected to the gunite, the gunite should be removed after the portions of the non
conforming residence are removed. 

There is a square-shaped terrace/concrete patio in the geologic setback area. This terrace 
is immediately south of existing stairs which descend in elevation down the bluff face to 
the beach below. The project plans call only for the replacement of the portion of the 
stairs inland of the bluff edge. Special Condition #1 also calls for the identification of all 
existing and accessory improvements that all proposed accessory improvements proposed 
within the 25ft. geological setback area must be at-grade and located no closer than 5 ft. 
from the bluff edge. The condition further specifies that no maintenance of the existing 
non-conforming boathouse/cabana shall be permitted without authorization. Also. 
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. Special Conditipn #6 requires that no shoreline or bluff protection devices will be 
permitted to protect any existing or proposed accessory improvements should they 
become threatened in the future. 

The existing non-conforming accessory structure (cabana/boat house) seaward of the 
geologic blufftop setback was permitted to remain pursuant to the City's permit. The 
conditions of the City's permit allowed the applicant to remove debris, etc. from the 
structure in the event of unsafe conditions but that no repair or maintenance to extend the 
period of use of the structure would be permitted. As such, this structure would 
deteriorate naturally to the point that it would eventually need to be removed. 
In addition, the City required the applicant to remove landscaping (i.e., four palm trees) 
that had been installed inland of the seawall and seaward of the bluff edge. As noted 
earlier, the entire bluff face is presently gunited and there is also an existing seawall on 
the beach seaward of the bluff. These structures were installed prior to the Coastal Act 
and due to their age, it is feasible that at some point in the future they will eventually fail. 
Through Special Condition #1 addressed above, the gunite is being required to be 
removed at the same time as the residential structure. Special Condition #2 addresses 
future development on the site through recordation of a deed restriction and that requires 
that no maintenance to the cabana/boathouse or seawall; new additions; or other 
development on the site shall~ permitted without a subsequent amendment to this 
coastal development permit. The purpose of this requirement is to assure that if a seawall 
is ever needed in the future to protect the residence, that it be located as far landward as 
possible to minimize its encroachment on public sandy beach and its effects on shoreline 
processes, as well as to enhance public lateral access along the shoreline. In addition, 
Special Condition #3 requires the removal of the palm trees located seaward of the bluff 
edge as this was a condition of the City's coastal development permit for the subject 
development proposal. 

The Commission also recognizes the inherent risk of shoreline development. There is a 
risk associated with any shoreline development including damage to the seawall or to 
property as a result of wave and storm action. Given that the applicants have chosen to 
construct the proposed residence despite these risks, the applicants must assume the risks. 
Accordingly, Special Condition #4 requires that the applicants record a deed restriction 
that evidences their acknowledgement of the risks and that indemnifies the Commission 
against claims for damages that may be brought by third parties against the Commission 
as a result of its approval of this permit. 

In summary, the proposed substantial demolition and reconstruction of a single family 
residence represents new development per the above fmdings. The new home must meet 
current standards. As conditioned to not permit any portion of the proposed principal 
residence to be located within 25 ft. of the bluff edge and removal of gunite, the proposal 
can be found consistent with the applicable LCP provisions. Therefore, only as 
conditioned, can the proposal be found consistent with the certified La Jolla-La Jolla 
Land LCP Land Use, La Jolla Shores PDQ and the SCR overlay ordinance of the City's 
former implementation plan of the certified LCP. 
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5. Visual Access. The proposed development is inconsistent with the following 
policies of the certified La Jolla-La Jolla Shores LCP Land Use Plan. 

"La Jolla's relationship to the sea should be maintained. Existing physical 
and visual access to the shoreline and ocean should be protected and improved." 

"La Jolla's physical assets should be protected in future development and 
redevelopment; particularly with respect to the shoreline, significant 
canyons, steep slopes. Ocean views should be maintained and open space 
retained whenever possible." 

"View corridors utilizing side yard setbacks, should be encouraged along shoreline 
and blufftop areas, in order to avoid a continuous wall effect. Even narrow corridors 
create visual interest and allow for sea breezes to refresh passersby .... " 

Setbacks and view corridors should be kept clear of trash receptacles, utility 
boxes, storage materials, untrimmed landscaping or any other obstructions 
which may interfere with visual access. 

In addition, the City's previously certified implementation plan (municipal code) required· 
open fencing in the side yard areas not to exceed six feet in height with a three foot solid 
base and open fencing on top. Given that the proposed development is located between 
the first coastal road and sea, it is subject to the above-quoted LCP policies and 
ordinances that protect visual resources. As noted in the findings for substantial issue in 
the staff report dated 211/00, the City did an extensive visual analysis of the proposed 
development. 

The subject site is located opposite of Saint Louis Terrace which is a publkstreet that 
runs in an east-west direction and is perpendicular to the subject site. While traveling in 
a westerly direction along Saint Louis Terrace, there are existing horizon ocean views 
above the roofline of the existing residence (as well as other development adjacent to it). 
The views diminish as the street descends in elevation while approaching the subject site. 
In other words, the closer one approaches the site, the residence encroaches into the 
ocean horizon view above the roofline of the residence. While in front of the residence 
looking west, there are no longer views due to the presence of an existing very tall hedge. 
However, even if the hedge were not there, the existing residence would obstruct views 
across the site. In any case, neither the street that the subject site is located on (Spindrift 
Drive), nor Saint Louis Terrace are designated public view corridors in the certified LCP. 
As such, more stringent requirements that apply to designated view corridors do not 
apply to this site. However, the above-cited policies which provide for protection of 
views throughout side yards do apply regardless of whether the site or streets leading to 
the site are designated public view corridors. There is an existing very tall hedge 
(approximately 10ft. high) along the eastern property line adjacent to the street frontage 
which obstructs any views across the site from Saint Louis Terrace at Spindrift Drive . 
The hedge extends along the entire property line, except at each side yard. The hedge is 
proposed to remain with the subject proposal. The proposed substantial 
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demolition/reco~struction of the residence will result in a portion of the roofline of the 
residence extending into the area where ocean horizon views currently can be seen from 
the upper portiorls of Saint Louis Terrace. However, because the subject site is not a 
designated public view corridor, this does not pose significant conflicts with regard to the 
policies of the certified LCP addressing protection of designated public view corridors. 

However, any newly proposed landscaping or fencing in the side yards should be 
designed in a manner that enhances public views toward the ocean to prevent a "walled 
off' effect, consistent with the policies of the certified LCP. The existing side yards are 
eight feet wide at the south side yard and nine feet wide at the north side yard, where the 
City requires a minimum width of four feet under its former implementing ordinances 
(municipal code) for sideyard setbacks for the subject residential zone where the existing 
residence is located. The existing setbacks are not proposed to be reduced through the 
proposed development. 

The existing tall hedge that is located along the eastern property line does not extend into 
the side yard setback areas. There appears to be taller, existing vegetation/landscaping 
currently in the side yard setback areas which presently blocks views toward the ocean. 
A small glimpse of the ocean is visible from the street looking west across the north side 
yard area but it is mostly obscured by the existing vegetation in this area. No views are 
presently available looking across the south side yard due to existing vegetation and other 
improvements in this location .. In the review of past appeals between the sea and the first 
coastal road, the Commission has found that the LCP requires low landscaping to protect 
views, etc. In addition, the Commission has also historically required that fencing in the 
side yard areas be composed partially of open materials for the purposes of opening up 
views toward the ocean and preventing a walled off effect. The Commission has taken 
the position in past similar projects (A-6-IJS-98-85/Holmes, A-6-IJS-98-169/Moncrieff) 
that through installation of open fencing in the side yard setbacks along the eastern 
frontage of the properties between the first coastal road and sea, a "window" to the ocean 
in the side yard setback areas can be preserved while looking west from the street 
elevation, as is supported by the policies of the certified LCP. Even small glimpses of the 
ocean while driving or walking by give passersby the feel of being close to the ocean and 
eliminates a continuous wall effect. As noted in the earlier cited LCP policy language, 
" ... Even narrow corridors create visual interest and allow for sea breezes to refresh 
passersby ... '' In those cases where views would still not be achieved through installation 
of open fencing, it is still required to help to prevent a "walled off' effect. 

In summary. because the subject site is not located within a designated public view 
corridor, any proposed encroachment into the ocean horizon views that are visible from 
the upper portions of Saint Louis Terrace looking west do not raise an inconsistency with 
the certified LCP. However, for those properties located between the sea and the fust 
coastal road, the LCP policies do call for the opening up side yard areas including 
keeping side yard areas free of untrimmed landscaping or other obstructions in addition 
to the installation of open fencing in order to prevent a "walled off' effect as well as to 
enhance any existing public views toward the ocean. Therefore, Special Condition #3 
requires revised landscape/fence plans that includes that existing landscaping be trimmed 

• 

• 

• 



• 

• 

A~6-US-99-160 

Page 29 

and replaced with landscaping to be maintained at a height of three feet. The condition 
also requires that fencing in the side yard setback areas be limited to six feet in height and 
be composed of :at least 50% open materials. As such, views toward the ocean in the 
sideyard setback areas will be enhanced and the open fencing will help to prevent a 
"walled-off' effect, consistent with the policies of the certified LCP. In addition, 
through Special Condition #1, which requires the relocation of the residence such that it 
is sited no closer than 25 feet from the existing bluff edge and that the gunite from the 
bluff face be removed, adverse impacts on visual resources in this area will be 
significantly enhanced, as viewed from the beach. 

6. Public Access/Recreation. Both the certified LCP and the Coastal Act contain 
policies protecting physical access to ~e beach and ocean. The subject site is located 
between the first public roadway and the sea. The beach area is located south of La Jolla 
Shores which is one of the most popular beaches in San Diego County. The area seaward 
of the proposed seawall on the subject site is used by residents and beach-goers alike for 
strolling and other recreational activities. There is an existing improved vertical access 
easement two lots to the north at the Marine Room restaurant that provides access to this 
area of beach. While strolling along the beach in a southerly direction from La Jolla 
Shores, beach-goers can go a few lots south of the subject site; however, the bluffs 
become quite steep and the beach narrows further south such that physical access around 
the bluffs to La Jolla Cove is not possible. In addition, the waves come all the way up to 
the seawall at moderate to high tide conditions making lateral public access at these times 
not possible. 

As noted in the findings for substantial issue, the subject site contains an existing seawall 
that was constructed prior to the Coastal Act. The seawall was constructed seaward of 
the natural bluff in order to provide for accessory improvements. Under the standards of 
the Coastal Act and the certified LCP, if this seawall were proposed today, it would likely 
be required to be located more landward, along the contour of the natural bluff edge to 
minimize adverse impacts to public access and sand supply. The existing seawall is 
within the stringline of other seawalls in the area. As such, the existing seawalls in this 
area somewhat inhibit the amount of dry sandy beach area that is accessible to the public 
for lateral public access during higher tide conditions. However, relocating the principal 
residence further inland away from the bluff edge (pursuant to Special Condition #1), 
will allow for the seawall to be removed or located closer to the bluff in the future should 
it be necessary or proposed by the applicant, which could open this area to public use. 

Section 30604( c) of the Act requires that a specific access findings be made for any 
project located between the first coastal roadway and the sea. The project site is located 
between the ocean and the first coastal roadway (Spindrift Drive). As noted above, there 
is an existing vertical public access easement located at the Marine Room restaurant two 
lots to the north of the site which is used to gain access to the beach. In addition, the site 
is located about one-half mile from Kellogg Park and the La Jolla Shores beach 
recreational area, where unlimited access to the shoreline is provided. As such, the 

• proposed project will not result in any adverse impacts to physical public access. 
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Furthermore, as required in Section 30604(a) for development between the first public 
road and the sea, the project, as conditioned, is found consistent with all other public · 
access and recreation policies of the Coastal Act. Special Condition #6 has been attached 
which serves notice to the applicant that by acceptance of the permit, the applicant 
acknowledges the potential public rights and/or public trust which may exist on the sandy 
beach area of the property and that the Commission's approval of the project may not be 
used or construed as a means to interfere with any kind of public rights. 

7. Local Coastal Planning. Section 30604(a) also requires that a coastal 
development permit shall be issued only if the Commission fmds that the permitted 
development will not prejudice the ability of the local government to prepare a Local 
Coastal Program (LCP) in conformity with the provisions of Chapter 3 of the Coastal 
Act. 

The subject site is zoned SF and is designated for residential use in the La Jolla Shores 
PDO. The proposed existing single family residence is consistent with that zone and 
designation. The subject site is also located within the Sensitive Coastal Resource (SCR) 
overlay zone of the City's former implementation plan. The proposed residence, as 
conditioned, can be found consistent with the SCR overlay. 

The certified La Jolla-La Jolla Shores LCP Addendum contains policies which address 
shoreline protective devices, protection of public access and protection and improvement 
of existing visual access to the shoreline and that ocean views should be maintained in 
future development and redevelopment. With regard to the proposed siting of the 
proposed residence, it has been documented that the proposed development will be safe 
for its anticipated life and that its proposed siting and configuration is not dependent on 
the existing seawall located seaward of it. Therefore, only as conditioned for revised 
building plans such that no development is permitted seaward of the 25 ft. geologic 
blufftop setback line and removal of the gunite, can the proposed development be found 
consistent with the certified LCP. In addition, the certified LUP calls for opening up of 
side yard areas to enhance visual access to the sea. Therefore, as conditioned such that 
all new proposed plantings within the sideyard setback be low level vegetation so as to 
not obstruct views toward the ocean in the sideyard setback areas, can the proposed 
development be found consistent with the Coastal Act and certified LUP. In summary, 
the proposed development, as conditioned, can be found consistent with the certified LCP 
and all applicable Chapter 3 policies of the Coastal Act. 

8. Consistency with the California Environmental Quality Act <CEQA). 
Section 13096 of the Commission's Code of Regulations requires Commission approval 
of Coastal Development Permits to be supported by a fmding showing the permit, as 
conditioned, to be consistent with any applicable requirements of the California 
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a 
proposed development from being approved if there are feasible alternatives or feasible 
mitigation measures available which would substantially lessen any significant adverse 
effect which the activity may have on the environment. 

• 

• 

• 
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The proposed. project has been conditioned in order to be found consistent with the 
shoreline hazards, public access and visual resource policies of the Coastal Act. 
Mitigation measures, including conditions addressing geologic setback, removal of gunite 
from the bluff face, future maintenance of non-conforming accessory improvements, 
landscaping and fencing, public rights and assumption of risk, will minimize all adverse 
environmental impacts. As conditioned, there are no feasible alternatives or feasible 
mitigation measures available which would substantially lessen any significant adverse 
impact which the activity may have on the ·environment. Therefore, the Commission 
finds that the proposed project is the least environmentally-damaging feasible alternative 
and can be found consistent with the requirements of the Coastal Act to conform to 
CEQA. 

STANDARD CONDITIONS: 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development 
shall not commence until a copy of the permit, signed by the permittee or authorized 
agent, acknowledging receipt of the permit and acceptance of the terms and 
conditions, is returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years 
from the date on which the Commission voted on the application. Development 
shall be pursued in a diligent manner and completed in a reasonable period of time. 

• Application for extension of the permit must be made prior to the expiration date. 

• 

3. Compliance. All development must occur in strict compliance with the proposal as 
set forth below. Any deviation from the approved plans must be reviewed and 
approved by the staff and may require Commission approval. 

4. Interpretation. Any questions of intent or interpretation of any condition will be 
resolved by the Executive Director or the Commission. 

5. Inspections. The Commission staff shall be allowed to inspect the site and the 
development during construction, subject to 24-hour advance notice. 

6. Assignment. The permit may be assigned to any qualified person, provided assignee 
files with the Commission an affidavit accepting all terms and conditions of the 
permit. 

7. Terms and Conditions Run with the Land. These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permittee to bind all 
future owners and possessors of the subject property to the terms and conditions. 

. CONMISSION ACTION 0 MAY;t 0 2000 
(G:\San Diego\Reports\1999\A-6-LJS-99-160SumRes5.00stfrpt.doc) ~ ·· N = . 
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STA1'1l OF CALIFORNIA- THE Rl!SOlJRC!!S AGENCY 

CALIFORNIA COASTAL COMMISSION 
4.5 FREMONT, SlJITl! 2000 
SAN FRANCISCO, CA 94105· 2219 
VOICE AND TOO (415) 904· 5200 
l' AX ( 415) 904· 5-100 

MEMORANDUM 

To: Sherilyn Sarb, District Manager 
From: Mark Johnsson, Senior Geologist 
Re: A-6-LJ5-99-160 (Summit Resources)i Geologic Issues 

GRAY OA.V!S, GOVERNOR 

21 April 2000 

At their meeting of 10 April2000, the Commission raised questions concerning geologic issues at 1900 
Spindrift Lane, La Jolla, that were not addressed in the Staff Report of 23 March 2000. This memo is to 
provide answers to those questions. 

1) Safety from geologic hazard of the existing structure, with the existing shoreline protective 
devices in place. 

• 

At my request, Curtis Burdett of Christian-Wheeler Engineering has performed additional slope 
stability analyses to assess the stability of the existing, modified slope under both static and 
earthquake-loading conditions. I was provided with a number of analyses performed under a variety 
of assumptions. These included variations in several important geotechnical parameters (most · • 
notably, cohesion of some of the geologic units), making careful comparisons between different 
conditions difficult. No values of these parameters were available for the materials actually presertt at 
the 1900 Spindrift site. Nevertheless, the values adopted appear to be conservative ones consistent 
with observations on similar materials at nearby sites. 

Mr. Burdett has demonstrated to my satisfaction that a minimum factor of safety of 1.5 for the static 
condition and 1.1 for the pseudo-static (earthquake-loading) condition exists for the bluff Hi 1900 
Spindrift given existing conditions. It is my understanding that the earthquake load hnposed is based 
on a seismic coefficient, k, of 0.2 g. This value is an appropriate coefficient for a magnitude 6.5 
earthquake on the Rose Canyon Fault, located withln 50 feet of the structure, which may be expected 
to yield a maximum peak ground acceleration of 0.6 to 0.65 g. 

The site as currently protected by the seawall and gunite appears to be at very low rh:~k frorn bluff 
retreat. There has been little or no observable bluff retreat since these shoreline protective devices 
were installed in the late 1920's. Some erosion may be expected at the northwestem. corner of the site, 
where the slope is not protected by gunite and is underlain by alluvium. Given the appvn')1t low 
retreat rate in the past 70 years, a setback of 25 feet is probably appropriate. 

Mr. Burdett has concluded in his letter of 18 April2000 (as well as in several earlier reports) that the 
likelihood of surface rupture at the site "can be considered to be low.~~ Although the Rose Canyon 

EXHIBIT NO. 1 0 
APPLICATION NO. 
A·SwWS-99-160 

Memo from CCC's 



Fault has not experienced an earthquake with surface rupture in historic time, its geomorphic 
~xpression, geologically recent movement, and seismicity have lead many geologists to consider it to 
Wbe an active fault (see, for example, Abbott, 1989), although it is officially zoned as "potentially 

active" under the Alquist-Priolo Act. In the absence of historic earthquake information, it is not 
possible to quantitatively assess the probability of an earthquake on this fault. Although I concur 
with Mr. Burdett that it is likewise not possible to quantify the likelihood of surface rupture, it is my 
professional opinion that if an earthquake were to occur on this fault, then the probability of surface 
rupture at the site would best be characterized as "high." Due to the uncertainty as to the likelihood 
of such an earthquake occurring at all, this designation could be downgraded to "moderate." 

2) Safety from geologic hazard of the existing structure, if the existing shoreline protective devices 
were to be removed. 

Mr. Burdett also produced slope stability analyses, subject to the same limitations described above, 
for the existing bluff topography with the gunite that is now present on the slope removed. These 
were performed, as above, for both the static and earthquake-loading conditions. As for the 
protected slope, adequate factors of safety of 1.5 for the static and 1.1 for the earthquake-loading 
condition could be demonstrated. Thus, from the information provided, it appears that the structure 
would be safe from slope failure at its current position even if the gunite were removed from the 
slope. 

~vailable bluff retreat rates provided by Mr. Burdett indicate that the Point Lomo formation in the La 
~olla area tends to erode due to combined wave attack, surficial erosion, and groundwater processes 

at the rate of 0.1-0.4 inches per year. These values are somewhat lower than published results of 1-12 
inches per year (Benumof and Griggs, 1999; Moore et al., 1999). If both the seawall and gunite 
protecting the site were removed, it is reasonable to expect that even at the lower values the structure 
would be threatened by bluff retreat within the economic lifespan of the new development (75 years), 
since parts of the existing structure actually overhangs the existing bluff face, and the foundation 
setback appears to be only about four feet, given the cross-sections and plans provided by Mr. 
Burdett and the project architect, Mr. Donald Edson. It is more difficult to assess the threat to the 
structure if the seawall alone, or the gunite alone, were to be removed. The seawall protects the 
structure from wave attack, and the gunite is most effective against surficial erosion, although it 
would provide some protection against wave attack if it were exposed to the surf by removal of the 
seawall. There are no data available separating the relative importance of wave attack and subaerial 
erosion at the subject site. The profile of the unprotected cliff to the southeast of the subject site would 
suggest that the processes are subequal, given the classification scheme of Emery and Kuhn (1982). 
Accordingly, removal of the gunite might be expected to lead to bluff erosion rates of between 0.05 
and 6 inches per year (half the rates observed in unprotected areas nearby). Removal of the seawall 
would expose the gunite to wave attack. Without knowing more above the structural design of the 
lower part of the gunite slope, it is impossible to assess its ability to protect against wave attack. As 
always when discussing bluff retreat rates, it must be remembered that long-term average rates 
incorporate periods of much higher and much lower erosion than average, due to the episodic nature 

.f bluff retreat. 



; 

• 
The hazard associated With surface rupture would not change appreciably if the shoreline protective •. 
devices were removed. ' 

3) Configuration of the bluff edge and significance in establishing geologic hazard and setbacks. 

The applicants contend that the bluff edge for this project should be as defined in the document 
entitled "Coastal Bluffs and Beaches Guidelines," dated November 1997, now incorporated into the 
Land Development/Zoning Code Update for the San Diego Municipal Code. Quoting from the 
Christian-Wheeler "Report of Geologic Reconnaissance" dated 2 October 1998: 

Subsection ill(A)(3} and the accompanying Diagram ill-3 refer to seawalls; this 
subsection states "If the coastal bluff face has been partially altered with the installation of 
retaining walls, seawalls, or other device, the coastal bluff edge shall be considered the pre
existing change in gradient." This section further states "Note: If a seawall has been installed 
on a premises due to excessive erosion, that premises shall not qualify for development at a 
reduced distance from the coastal bluff edge~ Since the instability of the sensitive coastal bluff 
necessitated the installation of a seawall, the sensitive coastal bluff would not be considered 
stable enough to support development within the 40-foot distance to the coastal bluff edge." 

The applicants contend that the seawall was installed as a prophylactic measure, not as the result of 
excessive erosion. They base this interpretation in part on the fact that the seawall is built well • 
seaward of the bluff face, allowing space for the installation of a cabana, barbecue, and other 
amenities. The seawall is, however, continuous with an identical structure that extends several 
hundred feet southeast of the subject site. This seawall is for the most part installed close to the bluff 
face, and apparently dates from the same as that at the subject site. In the absence of other 
documentation, it is impossible at this time to determine whether the seawall was built in response to 
excessive erosion, as a prophylactic measure, or some combination of both. 

Precision Survey and Mapping provided a topographic map derived from the original house plans, 
prepared in 1928, which showed the approximate bluff edge at 1900 Spindrift at that time. Since that 
time, the bluff has apparently been sculpted and cut back landward from its natural configuration. 
On the basis of the code quoted above, the applicant contends that any setback must be measured 
from the pre-existing bluff edge as derived from the 1928 house plans. 

The intent of the code quoted above, especially in conjunction with the cited figure, would appear to 
be that an artificially extended bluff not be used to move bluff setback lines seaward, not the reverse. 
In any case, the geologic hazard assessment above is derived from topographic profiles of the existing 
site topography. To a large degree, the definition of the bluff edge is immaterial; the stability of the 
slope is defined on the basis of critical failure surfaces, that can be precisely located on the basis of the 
topographic profile used in the analysis. The area that is described as the setback distance, on the 
basis of those analyses, is measured from the point where the downward gradient of the land surface 
begins to increase more or less continuously until it reaches the general gradient of the coastal bluff face, • 
consistent with the City of San Diego code and with the Coastal Act. That position can be clearly 
identified by a break in slope on profiles A-A' ·and B-B' prepared by Christian-Wheeler. 
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THE CITY OF SAN DIEGO • ! 
April 21, 2000; 

; 

California Coastal Commission 
Sherilyn Sarb, District Manager. San Diego Offu:e 
31ll Camino del Rio North, Ste 200 
San Diego, CA 92101 

Subject= Summit Resources; 1900 Spindrift Dr. SCR/CDPIUS No. 99-0007 

Dear Sheri I yn: 

This letter is written to further clarify our recent discussion on the subject matter and yow:' 

-request for interpretation of San Diego Municipal Code Section 101.0303 dealing with the 
continuance of nonconforming uses and structures. You have raised qucstiona that pertain to the 
paragraph which deals with "repairs and altcnttions" and what is considered ,ncreuing me 
degree of nonconformity". You have asked now this section relates to bluff lOp dcvdopmcut ami 
far the City to clarify it's OWil interpretation of ·~cw development". 

SDMC Section 101.0303. Continuance of Nonconforming Uses and Stracttm:s, states •• _ "Repairs 
u.nd alterations which do not incm:ase the dcgn:e of nonconfonnity of a nonconforming building. 
structure or improvemcnE or increase the size or degree of nonconformity of a use may be made:. 
provjded the aggregate value of such ~pairs or alterations shall not exceed SO percent of its= fair 
mar~t value according to the uaeasment thereof, by the County Assessor for tbc fiscal year· 
during wbich the repairs or alterations occur." Our City Attorney has opined that "Jepaira and 
altcrntions" can be any repair or change U3 the stn.tcture {in[mior or exterior) so lang- u that 
chan1e does not increase the degree of nonconfounity or cxcc:ed fifty percent of the valuc-ofdmt 
improvements (minus me COSt Of pUnt 1 shingles and exterior aQ.JCCO):• (sec Enclosun:s, City 
Attorney's Memo dated November 12.1997 and March 4.1998). Our City Attorney hts alsu 
clarified that a reconstruction project (because of the demolition required) docs not constitute a 
"change from a nonconforming struCture" to a IJ10IC confonning st.ructure and would not 
constitute llbandonrricnt of non-conforming use rights. 

• 

As discussed, SDMC Section 101.0303 allows not only bluff top home owners an oppartunity to 
maintain existing structures bUt it affects many property owners City-wide. As a result of 
significant cede changes over the years, the City of San Diego has created many non-conforming 
struerurc and uses. It is net the intent of the City to discoumge n::developm=t of property. In 
fact, it allows the City an oppol1Unity to encourage modifteauons Uuu ~the degree of 
nonconformity. Althou&h our offices disagree on this point, the City muSt continue pmcessing; 

~------------~ 

pfanning and Denlaprntnt Revi8w 
1227 Fist._, lAS SOl t Saa llego, Cl 77JOH1S5 

ial (619) ~46-54&0 

EXHIBIT NO. 13 
APPLICATION NO. 

A-6-LJS-99-160 
4/21/00 Letter from 

City of San Diego 
Continuance of Non
Conforming Uses & 

Structures ttach. 
Gt (Page 1 of 1 0) 
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projects under the pl.ll'View of "nan-;;:anforming" rights as established by long rime Depamnent 
Policy substantiated by City Attorney concurrence. 

In ~he case of the Summit Resource project, the La Jolla Shores Planned District Ordinance 
(PDO) has it's own section on nonconforming uses and structures. Pursuunt to th~ provisions of 
the ?DO, it was detcrnrined that the improvements would not ~'increase the degree of 
nonconformity'•. hence. the project was approved. Although the permit contains a &t~dard 
condition that is normally applied to city-wide 1-0nea property; the 50% fair market value 
limitation to proposed repairs, alterations and modifications to legal nonconformJn.g stTUctu:r& is 
not applicable to this project. According to the USPDO (Chapter X, Article :l, Division 3}, San 
Diogo Municipal Code Section 101.0303 wou.ld be super~U:cdcd by the PDQ. 

Your questions on clarifying remodel vs. n~w dev~lopmcnt can ;Wio be addressed. The Coastal 
Ordinance specifically defines ''Coastal Development" (SDMC Section 111.0107 }. A Caasta.l 
Development Permit (CDP) is requ.i~ for "ctm&tal development" within the boundaries ofthe 
Coastal Zone as illustrated on Map no. c. 730.! unless an exemption can be granted purauant to 
San Diego Municipal Code Section 105.0204 (ol4 code). The Summit Resource project ia 
located an a !:>luff top site and lies within the Sensitive Coastal Resource Overlay Zone. The 
proposed development exceeds the exemption criteria thcrcfon:, is con1idc:rcd "Co12!taJ 
Development" that would require a Collatai Development and Sensitive Coastal Resource 
Permits. 

There also seems to be some confusion with respect to remodel va. new development.. The Clty' s 
Co~tal exemption& were amendtd in 1990 to restrict improvements to an existing s~rtJC:Un:m" 
structures by limiting the removal of up to ~ of exterior linear walls. This threshold wu 
established to allow the City to look at development within the coastal baund.arica. As you 
know, consi&tmt with the Slate CC exemptions, the City already hea a strict requiremcm for 
review of new development (additions. remodels and/or demolition and new constructionllbat 
are located within the sensitive are~ such as beaches and bluffs, or within 300 ft, of a me:arr high 
tide line or within the first public roadway. Outside thcac are.aa, the communities desired a 
higher level of scruliny on development. Therefore. the City developed several fcrmulaa. A& a 
result of public hearings. Ci[y CouncH adopted the "50% rule" which wus subsequently certified 
by ihe CoaataJ Commiasion . 
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r hope you find this information useful. We look forward to our meeting next week to discuss 
the geoiogicul and landscape issues on the subject mattc:r. If you have any questions please call 
me at 446-5340. 

ot_t?dl!---.... 
Senior P1anncr, Coast~! S=Uon 
City Planning and Development Review 

ENCLOSURES 
cc: Lee Mc&chem, S~FViaor of Regulation 

Laurinda OWena, Coastal Planne:r 
CDPfSCRIUS fil~ 
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DATE: November 12, 1997 

·Office of 
The City Attorney 
City of San Diego 

MEMORANDBM 

533-5800 

TO: Gary Haibert, Deputy Director, Land Development Review 

FRCM: City Attorney 

· SIJBJECT: Alteration ofNanconfoirning Structures 
· .. 

N0.843 

In a memorandum dated November 5, 1997, you asked our office to provide you with an 
interpretation of San Diego Municipal Code C'SDMC'~) section 101.0303. Specifically. you ha.ve 
asked whether a project which proposes to demolish and reconstruct noriconfonning ext:Wo.r 
walls (tin'! value of which does not exceed fifty percent of the fair market value of the · 

•improvement) should be considered an abandonment ofnonconfonn:ing rights which. must be 
reconstructed in conformance with all appl.ic:able regulations or a perrniuible alteration. This 
memo responds to that issue. 

SDMC section l o 1. 03 03 reads as follows: 

SEC. 101.0303 Continuance ofNonconfomling Uses and 
Structures 

The lawfu.l·use of land existing at the time the Zone 
Ordinance be~me effective, witb which ordinance sue~ t+Se ~id not 
confonn, may be contin~ed provided no enlargement or addition to 
such use is made. 

The lawfUl use of buildings existing at the time the Zane 
Ordinance became effective, with which ordinance such building did 
not conform with respect to the development regulations, may be 
continued provided any enlargements, additions or alterations to 
such building will nat increase its degree of nancombrrnity and will 
confann in every respect with the development regulatio11s ofthe 
zone in which the building is located, except as hereinafter provided 
by zone variance . 

11 

(p. ·ifoFJ oJ 
'\ . 
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• 

Any disc:ontinuanc:: of a nonconforming use for a. 
continuous period of .wo years shall be deemed to c::mstirute 
abandonment of any noncoriorming rights e.'cisring at the time of 
the enactment oi the ordinapce. 

Any change from a nonconfoti'l'l11g use of !and or bulldings 
to a more restrictive or conforming use shaU constitute 
abandonment of such nonconfomling rights. 

Repairs and alterations which do not increase the degree of 
nonconfonnir:y of' a nonconforming building, structure or 
improvement, nor increase the size or degree of nonconformity of a 

·· use, may be made provided that the aggregate value ofsuch'repairs 
··or alterations shall not exceed SO percent ofits fair market val~ 
according to the assessment thereof by the- Coumy Assessor for the 
fiscal year during which the repairs and alterations occur. the 
terms "repa1n" and "alte:-ations• do not include painting ar 
replacement of exterior stucco siding. or shingles. 

If any nonconforming building or use be destroyed by fire; 
explosio11, act of God or act of the public enemy to the extent of 
fifty percent (SO%) or more ofth~ fair rriarket value, acc:ording to 

· the assessment thereof by the County Assessor for the tis~ year 
during which such destruction occurs. then and without further 
action by the City Council, the said buildi:cg or uae and the land on 
which said building was located or maintained shall from and after 
the date of such desuuction be subject to all the regul!;tion! 
specified by the Zone Orrlinance far the disuiat in which such 
building was located. The pt'Ovisians of this paragraph .shall not 

apply to any nonconfonning building for which a Reconstruction 
Permit has been or is obts.incd pursuant to Municipal Code Section 
101.0500(B). 

If the use is a medical or counseling service and is 
prohibited pursuant to Sections 101.0410(B)(9Xc), 
101.0423(B)(1), 101.0426(B)(l), 101.0427{B)(l), or 
10l.Oi13S.2(B)(ll)(e), and if such. use existed on August U, 1984, 
it shall become a. nonconforming use and shall be governed by the 
provisions of this se.ction. Any such medical or ~unseJing service 
e:cisting on the effective date of the orc!ioance shall have ninety (90) 

~J.843 P0~11 
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days to cease operation, after which time tht service shall be 
unlawful at that site and sha!i constitute a violation of this Code 
urJess a Conditional Use Permit is obta.ir.ed in accordance wir.h 
Section LOL0513. 

If an invest[gation by the Deveiopment Services Department 
reveals that a particular property contains a legal, nonconforming 
use or structure, a "NOtice of Nonconforming Rights, 11 may be 
recorded in the County Recorder's office. This notice is designed 
to provide cons:cruccive notic~: to any successors in interest that 
nonconfonning rights as to the proper.y or structures existed at ~he 
time of the recordation of notice. Nothing in thia notice shall 

··. permit the continuation of a nonconfofl1ling use or structure that 
··was subsequently expanded, enlarged, abandoned or destroyed 
which extinguishes the previous nonconforming right. 

If a subsequent investigation r~s that a previous 
nonconforming right aS to the property's u.se or structure has been 
lost, a canceUation of the Notice of Nonconforming Rights shall be 
recorded . 

'N0.843 P007/011 

The state of the law in this area is such that "rm]ost nonconforming provisions oflocal ordinances 
do..!u:n pemtit ·snucrurnt alterations because they may les.O to the cr~tion of a nonconforming 
building that will better accommodate and make the nonconforming building use more 
pcnnanent." Longtin1s California Land Use section 3.82(4] (1987) (emphasis added). However) 

· as you can tell from reading SDMC section 101.0303, The City of San Diego does not follow the 
nonn. SDMC section 101.0303 does not predude alterations. Rather, we specifically permit 
alterations which do not exceed fifty percent of the fair matket value af the improvement. Tl".e 
provision with section 101.0303 addressing "Notices ofNonconfonning Rights" also provides 
that "[n]othing in thls·notice shall permit the continuation of a nonconfonrung use or structure 
that was subsequently expanded, enlarged. abandoned or destroyed which e."rtinguishes the 
previous nonconforming right. •• This provision further reitaates the point that nonconforming 
rights can only be extinguished through expansion. enlargemerrt, abandorunent or dcsrruc:tian and 
not by any act qualifying as a repair or alteration. 

Evidently, based on your memorandum and my recent conversations with City staH: the sentence 
in SDMC section 103.0303 which res.ds "[t]he ::nns "repairs" and "alterations• do not include 
painting or replacement of e.xterior stucco siding. or shingles," has been given special meaning. 
Thi.s sentence has historically been interpreted to define the permissible scope of a ~<repair'' o.r 
"altetation." I do not believe this is a legally defensible irnerpretation of rhe sentence and I 

(p~ G, of- to) 
I 
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suggest instead that the sentence must be interpre~ed and·app!ied \Vithin the context oftne entire 
paragragh. 1 think the correct interpretation of the sentence in light ofthe whole paragraph is tlnn 
it provid;es for an exception to tho formula for calculating the value of the repair or alteration. In 
ather wards7 in calculating whether a repair or attention constitutes more or less thrm fu1y 
percent pf the fair marKet value of the improvement, the cost of painting, exterior srucco and 
shingles should not be included. Therefore, using the application I have suggested, any repair or 
chan~~:e ~o the structure (interior or exterior) is pennissible so long as that change does not -... 
increase·the degree of nonconformity or exceed fifty percent of ilie value of the impro\lements 
(minus the cost of paint, shingles and exterior stucco) . 

• 
. A seconli issue raised by your question involves whether a proposed alteration or repair of a · 
noncomorming structure which involves demolition and reconstruction constiwtes an . 
abandonment' of a nonconforming right. On this point. SDMC section l 01:0303 contains a. 
sentence which provides that 11[a]ny change from a nonconforming use efland or buildings: til a 
more restrictive or confonning use shall constitute abandonment of such nonconforming rights.'* 
Precisely. the question is whether a. reconstruction project (becall5e of the demolition required) 
consiitutes a "c!'tange from a nonconforming structure" to a more eonfcrrning use or ~tfU.CtUI'a. 

' ' I believe that pre~luding reconstruction under the above referencecl. provision amounts to an 
overly restrictive interpretation of the Code. If plw are submitted and building permits m ' 
ismed ~hich result in a structure that is more conforming to the code;elearly in that situation, all 
or some; partial degree of the nonconforming right is abandoned. The land owner caanot later 
come c~ck to reclaim the right that was abandoned. The ham book law em this point states: 

I • 

A change in structure cccurs wben the landowner modifies an 
existing building or strucrure, either by repair or physicaJ alteration 
of the premises. In most cases, a change in the physical structUre 
involves merely a minor expansion of the same use. However, in 
some cases a change in the mucrure, if extensive enough, may 
amount to a substantial expansion or chance. of use. 

Longtin/ s .Califonna Land Use section 3 .82( 4] (1987). 

The legal definition of the word "abandonment" is: .. Knowing relinquishment of one's right or 
claim to: propen:y without any future intent to again gain title or possession. n Barron' a Law 
Dictionary, Second Edition. This c:ommooly i!Cccptcd definition of the term is consiStent with the 
exampl~ I used above where permits are issued for a project which results in a strt+cture exhibiting 
a lesser 'degree ofncnconfonnicy. However, if someone is proposing an alteration to partially 
reconstliuct a nonconforming structure, without expanding the degree of nonconfonnity, it is 
gcner~iLr not their intent ra relinquish or forfe!t their no~c:onforming rights. For these reasons, in 

• 

• 

• 
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a sitt.:ation where a project proposes demolition and reconstruction, unless the ~.d result of the 
project amounts to an expa.nsion in the structure, l do not think the reconstruction itself qualines 
as a "change" which consthutes "abandonment." 

I 

t < 
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CASEY GiiVINN, City Attorney 

By 
·Richard A. Duvernay 
Deputy City Attomey 
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TO: 

FROM: 

March 4, L99S 

Office of 
Th~ City Attorney 
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l\'fEMORANDUM 

Gary Halbert, Deputy Director, Land Development Review 

City Attorney 

SUBJECT: ··Alteration ofNonconforming Structures in the Coastal Zone ··. 

N0.843 P010/011 

RECEIVED 

MAR 0 5 1998 

DEVaOPMENT SERVICES 

On November 12.. 1997, our office issued a. legal memorandum providing you with an 
interpretation ofSan Diego Municipal Code (SDMCJ section 101.0303. Specifically, at that time 
you were asking whether a project which proposes to demolish and reconswct nonconforming 
exterior walls (the value of which docs not exceed SO percent of the fair ln.arkct vaJue of the 
improvement) should be considered an abandonment of nonconforming rights or a permissible· 
alteration. Our c:onclusian was that any repair ar'cbange to the .mucture (!nterior or C!'fterior) is 
perr..issible so !eng as t.lu.t change does no; increase Lbe degree c£ nonconfonnity or e:tceed 3D 
percent of the value of the improvements (minus the cost of paint. shingles, and exterior stucco). . . .. . 

You have now asked me to supplement our previously ismed memorandum to addri!!SS bo\v the 
application of SDMC section 101.03 03 would apply in the Coastal Zone. 

It is irncorrant to understand that the rights contained in Sr:etion 101.0303 {Continuance of 
Nonco;uorming Uses and Structures) are subject to and must be applied in conjunction with 
SDMC section 101.0302, which reads as follows: 

SEC. 101.0302 -- E:dsring Ordinances. Rules. Reg1.1!ations Or 
Pc:nnits Retained 

. E.\cept as herein specifically provided, it is not intended by 
this Chapter to modify or abrogate or rep!al any ordinances. rules, 
regulations or permics previously adapted or issued pursuant to 
law, relating to the use, management or c:onduct of buildings, 
suuc:ures, signs, advertising displays, improvements or premises; 
provided, howeve:r, that when:: thi$ Chapter imposes 11 grc:stcr 
restriction upon the erection, esu.btishment, atteratton or 

• 

• 

• 
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enlaig:ment of buildings, structures, signs, advertising displays, 
improvements, or premis~s rhan is ·imposed or require.d by !L!Ch 

ordinance, rJles, regulations or permits, the provisions of'rhis 
Chapter shaU control. 

When the above section is read in conjunction with Section 101.0303 it must be.conciuded thar 
the right to permissibly alter a nonconforming strucrure within the context of Section 101.0303 
does not supercede or obviate any requirement to obtain any discretionary pennit otherwise 
required .to develop pro perry in the Coastal Zone. Typically, development in the Coastal Zone 
r:quires a Coastal Development Permit and in certain cases a Sensitive Coastal Resources Permit 
These discretionary permits require the decision maker to find that the project is in conformance 
with the Cir.y's-Certi:fied Loc~l Coastal Program. · 

Therefore, ar one level, aH proposals to modifY nonc:onfonning strucrures in the Ci(y must 
comply with limitations set forth in SDMC section 101.0303; i.e., caMot increase the degree of 
nonconformity or exceed 50 percent of the value ofthe improvements (minus the cost ofpainr, 
shingles, and exterior stucco). Additionally, if the project is in the Coastal Zone and requires a 
coastal permit, additional iindings mu.st be made with respect to the project's confonna.nce with 
our Certified Local Coastal Program. In that case, it is appropriate to evaluate whether the aspect 
or degree of the nonconformity proposed to be maintained by the project negatively impacts 
implementation of the Local Coastal :Program. It is entirely within the discretion of the decision 
maker, ncrrwithstar.ding rights pwvided for in SDMC section 101.03 03, to then decid! wheth:r or 
not the development proposal confonns with the policies and development regulations contained 
in our Certified Lo.cal Coastal Program and to act on the jlroject accordingly. 

RAD: Jc:600x60:5.3 .1 
Am.cbment 
cc: Linda Johnson 

Tracy EUiet· Yawn 
1-·.;;:t,'\'E!I.'\A ,. ~12l>IO:i',>;Q)I'CQ-\tMO 

CASEY GWINN, City Attorney 

//f?/~~ 
By r.; / 

Richard A. Duvernay 
Deputy City Attorney 



' 
APPLICABLE SECTIONS FROM THE CITY OF SAN 

DIEGO MUNICIPAL CODE AND CERTIFIED LOCAL 
COASTAL PROGRAM 

• 
1. City-wide nonconforming use regulations commencing with 

Section 101.0301 

2. La Jolla Planned District Ordinance commencing with 
Section 103.0300 through 103.0303.2 Nonconforming Uses 
and Structures 

3. Sensitive Coastal Resource Overlay Zone commencing with 
Section 101.0480 

EXHIBIT NO. 14 
APPLICATION NO. 

A-6-LJS-99-160 
Sections from City's 
Municipal Code and 
La Jolla Shores PDQ 

(Page 1 of 12) 
tl:califomla Coastal Commission 
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S.A..N DIEGO MUNICIPAL CODE §101.0304 

:DMSIONS 
General i.egul.a.tions 

§ 101.0301 Non-Conforming Uses Permit
ted 

Except as provided herein, the use or U&eS of all 
buildings, improvements a.nd premi.ses existing in 
any of the said :.ones or districts thereof, respec
tively at the time of the adoption of this Code may be 
continued. 

Except as provided herein, no building, structure, 
sign, advertising displays, or improvement now 
existing shall be altered or enlarged, and no build
ings, structures, signs, advertising displays or 
improvements shall be erected, constructed or 
establiahed which is designed, arranged or intended 
!or occupancy or Wle in any of said zones or districts 
restricted by this Chapter against such erection, 
construction or establishment. 

(Amended 1-17-84 by0-16115 N.S.) 

§ 101.0302 El:ist:ing Ordin&nces, Rules, 
Regulations Or Permits Retained 

Except as herein specifically provided, it is not 
intended by this Chapter to modify or abrogate or 
repeal any ordinances, rules, regulations or permits 
previously adopted or issued pursuant to law, relat· 
ing to the use, management or conduct of buildings, 
structures, signs, advertising displays, improve
ments or prem.i.ses; provided, however, that where 
this Chapter impost'!S a greater restriction upon the 
erection, establishment, alteration or enlargement 

-. of buildings, structures, signs, advertising displays, 
improvements, or premises than is imposed or re
quired by such ordinance, rules, regulations or per
mits, the provisions of tltis Chapter shall controL 

(.Amended 1-17-84 by0.16116N.S.) 

§ 101.0303 Continuance or Nonconform· 
ing Uses a.nd Stmctures 

The lawful use of land existing at the time the 
Zone Ordinance became effective, with which ordi· 
nance such use did not conform, may be continued 
provided no enlargement or addition to such use is 
made. 

The lawful U&e of buildings existing at the time 
the Zone Ordinance be<:arne effective, with which 
ordinance such building did not conform with 
respect to the development regulations, may be con
tinued provided any enlargements, additions or 
alterations to such building will not increase its 
degree of nonconformity and will conform in every 
respect with the development regulations of the 
zone in which the building is located, except as 
hereinafter provided by z.one variance. 

Any discontinuance of a nonconforming use for a 

(91·1582) 

contmuous period of 12 months snail be d~med to 
constitute abandonment of any nonconforming 
rights existing at the time of the enactment of the 
ordinance. 

Any change from a nonconforming use efland or 
buildings to a more restrictive or conforming use 
shall constitute abandonment of such nonconforrn· 
ing rig.h ts. 

Repairs and alterations which do not increase 
the degree of nonconformity of a nonconforming 
building, structure or improvement, nor increase 
the size or degree of nonconformity of a use, may be 
made provided that the aggregate value of such 
repairs or alterations shall not exceed 50 percent of 
its fair market value, according to the assessment 
thereof by the County Assessor for the flScal year 
during which the repairs and alterations :·.c~cur. The 
terms "repairs" and "alterations" do no;;. include 
painting or replacemer.t of exterior stucco siding. or 
shingles. 

lf any nonconforming building or use be des· 
troyed by f1re, explosion, act of God or act of the 
public enemy to the extent of 50 percent or more of 
the fair market value, according to the assessment 
thereof by the County Assessor for the ftscal year 
during which such destruction occurs, then and 
without further action by the City Council, the said 
building or use and the land on which said building 
was located or maintained shall from and after the 
date of such destruction be subject to all the regula
tions specified by the Zone Ordinance for the dis
trict in which such building was locat~. The provi
sions of this paragraph shall not apply to any 
nonconforming building for which a Reconstruction 
Permit has been or is obtained pursuant to Munici
pal Code Sections 101.0500 and 101.0502. 

Ifthe use is a medical or counseling service and is 
prohibited pursuant to Sections 101.0410 B.9.c., 
101.0423 B.l., 101.0426 B;l., 101.0427 B.l., or 
101.0435.2 B.ll.e., and if such use existed on the 
effective date of the ordinance enacting the provi
sions of this paragraph, it shall become a noncon
forming use and shall be governed by the provisions 
of this section. Arty such medical or counseling ser
vice existing on the ef'Cective date of the ordinance 
shall have 90 days to cease operation, after which 
time the service shall be unlawful at that site and 
shall constitute a violation of this Code unless a 
Conditional Use Permit is obtained in accordance 
with Section 101.0513. 

If an investigation by the Planning Department 
reveals that a particular property conta.i.ns a legal, 
nonconforming use or structure, the Zoning Admin
istrator may record a "Notice of Nonconforming 
Rights," in the County Recorder's omce. This notice 
is designed to provide constructive notice to any 
successors in interest that nonconforming rights as 
to the property or structures existed at the time of 
the recordation of notice. Nothing in this notice 
shall permit the continuation of a nonconforming 
use or structure that was subsequently expanded, 
enlarged, abandoned or destroyed which extin-
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guishes the previous nonconfpnning right 
If a subsequent investigatiOn reveals that a pre· 

vious nonconforming right a.s to the property's use 
or structure has ~n lost, the Zoning Administrator 
shall record a cancellation of:the Notice o!Noncon· 
forming Rights. ' 

(Amended 1-22-91 by0-17585 N.S.) 

§ 101.0304 Zoning Use Cert:iflca.te 
A. PURPOSE AND INTENT 
The purpose of this section is to provide a proce· 

dure by which buainess uses can be assured of con· 
sistency with the underlying zone, Planned District, 
Planned Development, Conditional Use Permit, or 
any other discretionary permit regulation. It estab· 
lishes a preliminary review of the proposed use only. 

It is the intent of this section that business uses 
shall not be inconsistent with the applicable zone or 
other use standards established by the San Diego 
Municipal Code. 

B. ZONING USE CERTIFICATE REQUIRED 
After the effective date of this section, a Zoning 

Use Certificate shall be required prior to the com· 
mencement of any business within the City of San 
Diego, in addition to any other permits required by 
the Municipal Code. It shall be unlawful to operate 
any business herein so regulated without a Zoning 
Use Certificate or any other required permit. Failure 
of any business to obtain a Zoning Use Certificate or 
failure to comply with specified conditions or oper· 
ational regulations required by the Municipal Code 
shall constitute a violation and shall be subject to 
prosecution under Municipal Code Section 13.0201 
The City Manager and the Planning Director shall 
promulg~te such rules as may be appropriate for 
administration or this section. 

C. Atri'HORITY 
The Zoning Administrator, or a designated 

representative of the Zoning Administrator, shall 
administer the Zoning Use Certificate. 

D. ZONING USE CERTIFICATE 
The Zoning Use Certificate is a document issued 

by the Zoning Administrator which states, based 
upon the information provided by the applicant on 
the form provided by The City of San Diego, that the 
proposed use in the proposed location is in general 
conformity with the underlying zone, Planned Dis· 
trict, Planned Development, Conditional Use Per
mit, or any other discretionary pennit regulations 
which are applicable. The Zoning Use Certificate 
may specify conditions of the specific zone or penn.it 
neces.ury for conformance with zoning use stand· 
ards uestablished in the San Diego Mun.icipal Code. 

Any other information deemed necessary bv the 
Zoning Administrator to judge compliance ~ith the 
regulations contained herein and other applicable 
regulations shall also be included with the applica
tion. 

2. A fee established in accordance with Section 
101.0204 of the Municipal Code shall be paid by the 
applicant. Said fee shall be used to recover the costs 
associated with the issuance of a Zoning Use Certifi· 
cat e. 

F. DETERMINATION 
If the proposed use does not conform with the 

zone's use regulations, or does not constitute a non· 
confonning use in the general regulations, Sections 
101.0301 and 101.0303 of the Municipal Code, then 
the Zoning Administrator shall not issue a Zoning 
Use Certificate. 

G. REQUIRED PERMITS 
The Zoning Use Certificate does not relieve the 

applicant from obtaining all appropriate permits 
and licenses required by The City of San Diego. The 
Zoning Use Certificate does not involve a plan check 
and as such does not relieve the applicant from 
complying with all applicable development regula
tions and restrictions. 

H. EXPIRA.TION 
The Zoning Use Certificate will expire one 

hundred eighty (180) days after issuance if not 
obtained in conjuction with a certificate of pay
ment. The Zoning Use Certificate shall establish the 
applicant's right to initiate business operations at 
the specified location regardless of rezones with the 
exception of emergency or interim ordinances. 

(Amended 1-8-90 by0-17408 N.S.) 

§ 101.0305 Crematory Permitted Only 
Within Cemetery 

That, except only within a cemetery in said City 
now or hereafter established and maintained 
according to law, it shall be unlawful for any person, 
flrn'l., association, or corporation to erect, establish, 
maintain or operate, or cause to be erected, estab
lished, maintained or operated within the limits of 
the City of San Diego, California, any crematory for 
the cremation of human bodies. 

(lncorp. 1-22-52 by 0-5046 N.S., contained in 
0-7939 O.S. adopted 2-25-20 .) 

§ 101.0307 Affordable Housing Density 
Bonus 

There is hereby established the Affordable Hous
ing Density Bonus. 

(Added 3-23-81 by0-15471 N.S.) 

E. APPLICATION PROCEDURES § 101.0307.1 Parpose and Intent 
1. Completion of the Zoning Use Certificate in· The purpose of the Affordable Housing Density 

formation shall be required on City forms before Bonus is to provide increased residential densities 
determination of compliance is rendered. This to developers who guarantee that a portion of their 
application shall be made on fonns provided by housing development will be affordable by persons 
~ning Administration and shall include a descrip- of low or moderate income. 
tion of the proposed use at the proposed location. The Affordable Housing Density Bonus is 
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intended to materially assist the housing industry in 
providing adequate and affordable shelter for all 
economic segments of the community and to pro· 
vide a balance of housing opportunities for low and 
moderate income persons throughout the City. lt is 
intended that the Affordable Housing Density 
Bonus t>e available for all residential development 
projects, using criteria and standards provided in 
the Progress Guide and ~neral Plan a.s defined by 
the City Housing Com..mission. 

It is intended that the Afi'ordable Housing Density 
Bonus implement the provisions of Chapter 4.3 of 
Division 1 of Title 7 of the California Governmental 
Code. 

(Added 3-23-81 by0-15471 N.S.) 

§ 101.0307.2 Atfordable Housing Density 
Bonus Agreement 

A The Affordable Housing Density Bonus shall be 

(91·681) 

§101.0307.2 
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, DIVISION 3 
La Jolla $bores Planned District 

(Added 4-30-i4 by0-11332 N.S.) 

§ 103.0300 Purpose and Intent 
The public health, safety, and welfare require that 

property in La Jolla Shores shall be protected from 
impairment in value and that the distinctive resi
dential character and the open seascape orientation 
of the La Jolla Shores Area shall be retained and 
enhanced. 

The development orland in La Jolla Shores should 
be controlled so as to protect and enhance the area's 
unique ocean- oriented setting, architectural char
acter and natural terrain and enable the area to 
maintain its distinctive identity as part of one of the 
outstanding residential areas of the Pacific Coast. 
The proper development of La Jolla Shores is in 
keeping with the objectives and proposals of the 
Progress Guide and General Plan for the City of San 
Diego, of the La. Jolla Community Plan, and of the La 
Jolla Shores Precise Plan. 

(Added 5-30-74 by0-11332 N.S.) 

ness of any development forwhich a permit is app
lied under this Division. Except: as oth~'ise. pro
.vided in Section 103.0302.3. paragraph "'D., .. the 
Planning Director may approve, modify, or disap
prove any applications for a permit after recei\ing: 
the recommendations or comments from the AID.;,. 
sory Board and based upon the conditions ar com
pliance or noncompliance with the adopted regula
tions and approved criteria and standards. 

(Added 6-30-74 by0-l1332N.S.) 

§ 103.0302.2 La Jolla Shores Planned Dis• 
trlct Advisory Board 

A. LA JOLLA SHORES PLANNED DISTRICT 
ADVISORY BOARD CREATED 
· 1. There is hereby created a La Solla Shores: 
Planned District Advisory Board which shall be 
composed of seven memberS who shall serve wfth,.. 
out compensation. The members shall be appointed 
by the Mayor and confinned by the CounciL The 
members shall serve two-year terms and ea:c:b:. 
member shall serve until his successor is duly 
appointed and qualified. The members shall be 
appointed in such a manner that the terms of not 
more than four members shall expire in any one 
year. The expiration date shall be April 1. During 

.. 

•• 

§ 103.0301 Boundaries 
The regulations as defmed herein shall apply in 

the La Jolla Shores Planned District which is within 
the boundaries of the La Jolla Shores Area in the 
City of San Diego, California, designated on that 
certain Map Drawing. No. C-403.4 and described in 
the appended boundary description, filed in the 
office of the City Clerk under Document No. 
00-16006. 

April of each year, the Mayor may designate one 
member as Chairman; however, in the absence of • 
such designation, the Board shall, on or after May 15, 
select a Chairman from among its members. 

Amended 7-18-83 by0-16006 N.S.) 

§. 103.0302 Ad.m:inistrative Regulations 
The administrative regulations as defined herein 

shall apply in the La Jolla Shores Planned District. 
(Amended 6-9-76 by0-11852 N.S.) 

2. At the time of appointment and durin~:'. incurn
bencyfive of the seven-mcrnber board sh.e:)ll•t l esi· 
dent property owners of the Uhlolla St,~•r £3< r'l~ II lied 
District. The sixth member shrill be f: H:~idcnt of the 
district but need not ov1n proptl iy !·~·cl the st•v<:nth 
member shall own property il1 the ci\.H~ i<::t but 11ced 
not be a resident. Members of th<: lx•ar d shall be 
persons who shall be·specificalJy qualilied by reason 
of interest, training or expericnct in l'IJ'I, ~rchitec· 
ture land development, laiiOSC:-811{; ~rchitecture, 
pian'ning, urban design, or other rele'>'9J:Lt t• usiness or 
profession to judge the effects of Et J•IO}.•.:•Joed devel
opment upon the desirability, provcny values, and 

d i i · ftb. La.J 11a. development of surrounding areas. At least one 
§ 103.0302.1 A m n strationo e 0 memberofsuchBoardshallbearegistercd ~.:rchitect 
Shores Planned District in the State of California. 

A. The Planning Director shall administer the La 3. The Board may. adopt n!lt.s <•f J•H..:::edure to 
Jolla Shores Planned District. supplement those contained v:ithi" thi:. Division. 

B. Powers and Duties. Four members shall constitut.r: a (flit.: , · 1 u !or the 
It is the duty of the Planning Director to adrninis- tra.n.saetion ofbusiness and a majorit)'W•te; and not 

ter and ensure compliance with the regulations and less than four a.t'.f:i.rmative votes sht~ll k 1 LC<:essary to 
procedures contained within this Division in the make any Board decision. 
manner prescribed herein for both public and pri- 4. The Planning Director or his de;ignt.ted repre-
vate developments; to recommend to the Planning sentative shall serve as Sectet.BJ y r•f the Board and 
COmmission any changes to the regulations, pro- as an ex otficio member and mf.iut~lfl t ~ords of all 
vided such changes are necessary for the proper otD.ci.al actions of the Review Br..•f:.H:I. ".!'I<.f: 8<.-cretary • 
execution of the adopted plan, and to adopt rules of shall not be entitled to vote. 
procedure to supplement those contained within 5. All officers or the City shall cooperate with the 
this Division. The Planning Direa.or shall ut.ill:ze Board and render all reasonable ass~..a.nce to it. 
architectural criteriA and design standards adopted 6. The Board shall render a report annually on 
bv the City Council in evaluating the appropriate- . · 

• . ,., 1 --r 1'1'1\IA\'\f\<t • .J..:txs+""":>-"t Orb-~Y\0\..¥\..cL Me 10..303 
(1-89J of. . NJ It' t,f.Y:C...~t") 
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March 3 L or on request; to the Mayor. permit in accordance v.ith the La Jolla Shores 
Planned District. 

•

.. B. POW'EP.S M'TI DCTIES · · 
It shall be the dutv of the Ad\isorv Board to review 

. all applications for. permitS referr~d to it including 
applications for Planned Residential Developments 

6. A.ny other information deemed necessary by 
the Ad>"isory Board and the Plannili£: Director to 
judge compliance v.ith the regulations contained 
herein and other applicable Jaws and regulations. 

• 

• 

(PRO's) v.ithin the La Jolla Shores Planned District 
and to submit its recommendations or comments on 
these matters i-Ii w1.iti.r~g v.ithin 30 days to the Plan· 
ning Director. When the California En".'ironmental 
Quality Act requires that an Environmental Impact 
Repon be prepared in conjunction v.ith an applica
tion within the Planned District, the Advisory Board 
shall review this report before submitting its 
recommendation to the Planning Director. It shall 
also recommend to the Planning Commission any 
changes to the regulations, provided such changes 
are necessary for the proper execution of the adop
ted plan, and to adopt rules of procedure to supple
ment those contained within this Division. The Ad vi· 
sory Board shall utilize architectural criteria and 
design standards adopted by the City Council in 
evaluating the appropriateness of any development 
for which a permit is applied under this Division. 

(Amended 6-9-76 by 0-11852 N.S.) 

C. The Building Inspection Director and the City 
Engineer shall refer all applications made under-A.
above to the Planning Director. 

D. The Planning Director may approve, modify or 
disapprove any application for a permit exceptthar 
the Planning Director shall process applications for 
PRO's in accordance -v.ith Municipal Code Section 
101.0901 after rei:eipt of v.Titten rei:ommendatians 
or comments from the Advisory Board. Action by 
the Planning Director on applications other than 
those for PRO's shall follow receipt of·recommenda· 
tion or comments from the Advisory Board and 
shall include a statement that the Planning Director 
fmds that the building. structure, or improvements 
for which the permit was applied does or does not 
conform to the regulations contained herein. In the 
event the Planning Director determines that the 
proposed development does not conform to the 
regulations contained herein, the specific facts on 
which that determination is based shall be included 
in the written decision provided for in paragraph 

§ 103.0302.3 Procedures for Permits ~E." following. Patio covers, decks, fences under six 
feet, retaining walls, uncovered swimming pools, 

Application and Review unlighted tennis courts, single family residences, 
A. Applications for permits shall be made in ac- landscaping and any addition to or alteration of any 

cordance with the Municipal Code, Chapter IX, and structure which the Planning Director determines 
Chapter VI, Article 2, before the commencement of to be minor in scope may be approved by the Dire<:-
any work in the erection of any new building or tor without receiving a recomn1c·hdat.ion or com-
structure, or remodeling, alteration, addition, or ments from the Advisory Board providing the Direc-
demolition of any existing building or structure tor can conclude that the application confor.rns to 
within the Planned District or any building which is architectural criteria and design standards a.dop-· 
moved into the Planned District or any grading or ted by the City Council The Pla..nnlng Director may 
landscaping. Approval of the Planning Director is refer an application for anyin\)..•H•vcmentidentified 
not required for interior modifications, repairs or in this paragraph to the Advisory Board for a 
remodeling. nor any exterior repairs or alterations rei:ommendation before taking <~~"·tinll em the 8-ppli· 
for which a permit is not now required. cation. 

B. The applications shall include the following: E. Within 60 days after the subru.i.ssi(lfl of;.< <.vr11 
1. The purpose for which the proposed building. plete application to the Planning Direi:tor, the Pian-

structure or improvement is intended to be used. ning Director shall as required above, send his dt:.-ci-
2. Adequate plans and spei:iftcations indicating sion in writing to the applicant, Building Inspection 

dwelling unit density, lot area, lot coverage and off-· Director and City Engineer, except when the appli-
street parking. C?Jlt requests or agrees to an ext.tllsion of time. 

3. Adequate plans and specifications for the F. If the Planning Director approves the applica-
building and improvements showing the exterior tion and the Building lns~tion Director or Cit}' 
appearance. color and texture of materials, and Engineer finds that the applicatiot1 cvttfonns to all 
architectural design of the exterior. other regulations and ordinances of'I'he City of &!.n 

4. Adequate plans and specifications for any Diego, the appropriate department shall then ic...sue 
outbuildings, party walls, courtyards, fences, set· the permit for the work. 
backs, landscaping, signs, lighting or traffic safety. G .• -\ny permit granted by the City as herein pro-

5. Within the Coastal Zone, where any portion of vided, shall be conditioned upon the privileges 
alotcontainsslopesoftwenty-fivepercent(25%)or granted being utilized within 18 months a.fter the 
greater; the information required to accompany an date of issuance of said permit. Failure to start work 
application for a Hillside Review Permit, as des- within this 18-month ~riod will automatically void 
cribed ~The City of San Diego M unicip~l Code J:ni· the permit unless an extension of time has be-=n 
cle 1, Dl\1SlO~ 4, SEC.l 01.0454, Subsectl.on ~.2., snalJ granted by the Plam1ing Director as set forth in 

:o 1b~::utred to accompany an applica;~ f~ r\:::~H~I:~.~dstru&r~~:~c:t~~~~J 
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be commenced ~thin the stated period and must 
be diligently pr~secuted to completion. If the City 
should find that there has been no construction 
substantial in. character since the date of the 
issuance of said permit or that there has been 
during the course of development a lapse of work 
for six months, the permit shall be void. 

H. The Planning Director may grant an exten
sion of time up to two years on the time limit con
tained in a currently valid permit. To inipate a 
request for extension of time, the property owner 
or owners shall file a written application with the 
Planning Director in the office of the Planning 
Department prior to the expiration of the permit. 
The Planning Director may grant the extension of 
time ifhe finds from the evidence submitted that 
there has been no material change of circum
stances since the permit was originally granted. 

I. All other applications made under the Build
ing Code and not under Section 103.0302.3 or 
involving interior work and not subject to any 
regulation contained within this Division shall be 
processed in the normal manner without referral 
to or approval by the Planning Director. 

(Amended 10-16-89 by 0-17363 N.SJ 

§ 103.0302.4 Appeals to the Planning Com
mission 

A. Any interested person, governmental body 
or agency may appeal from the decision of the 
Planning Director to the City Planning Commis
sion within ten days after the decision is filed 
with the Planning Department. The appeal shall 
be in writing and filed in duplicate with the Plan
ning Department upon forms provided by the 
Planning Department. If an appeal is filed within 
the time specified, it automatically stays proceed
ings in the matter until a determination is made 
by the Planning Commission. Any action taken by 
the Planning Director on those applications 
which are not submitted to the Advisory Board 
for review as indicated in Section 103.0302.3 
Paragraph D shall be final. 

B. Upon the filing of the appeal, the Planning 
Department shall set the matter for public hear
ing before the Planning Commission giving the 
same notice as provided in Section 101.0206. The 
Planning Director shall transmit to the Planning 
Commission a copy ofhis decision and findings, 
and all other evidence, maps, papers and exhibits 
upon which the Planning Director made his deci-
sion. · 

§ 103.0302.5 Appeal from Decision of the 
Planning Commission 

• 

The decision of the Planning Commission • 
shall be final on the eleventh day following: action 
by the Planning Commission unless a request to 
be heard on appeal is filed in the office of the City 
Clerk. 

When a request to be beard on appeal is fried 
with the City Clerk it shall be placed on the 
Council docket for the limited purpose of deter
mining whether the City Council will beu the 
appeaL The City Council wm accept an appeal far 
hearing when any of the following situations are 
found to exist: 

1. The appellant was denied the oppartun:ii:;yto 
make a full and complete presentation ta the 
Planning Commission; . 

2. New evidence is now available that was not 
available at the time of the Planning Commission 
bearing; or 

3. The Planning Commission decision was 
arbitrary because no evidence was presented to 
the Planning Commission that supports the deci-
sion. · 

The City Council shall rely upon the record of 
the proceedings before the Planning Commission 
and the written appeal. No oral presentations 
shall be made to the City Council by proponents 
or opponents of the project. A vote on a motion to 
set the appeal for hearing shall not constitute a • 
vote on the merits of the appeal If at least five (5) 
members of the Council vote in favor of hearing 
the appeal, the City Clerk shall set the appeal for 
hearing before the City Council and give notice of 
the appeal in the manner required by the Munic-
ipal Code. 

(Amended 6-23-86 -by 0-16670 N.SJ 

§ · 103.0303 - General Regulations 
The general regulations as defined herein 

shall apply in the La Jolla Shores Planned Dis
trict. 

(Added 5-30-74 by 0-11332 N.S.) 

§ 103.0303.1 Planning, Zoning and Subdi
vision Regulations Wbic~h Shall Apply · 

Chapter X, Article 1, Division l (Definitions 
and Interpretations), Chapter X, A) Ue;le l, Divi-
sion 9 (Planned Development.s), Chapter X, Arti-
cle 1, Division 4, SEC. 101.0406 (Home 
Occupations in Resident.lsJ Zones), a11d Chapter 
X, Article 2 (Subdivisions), andAl'ticle 1, Division 
4, SEC. 101.0458 (Sensitive C(tEl.stal Resource 
Overlay Zone) of the Municipal Cod(! shall apply 
in the La Jolla Shores Planned District. All other 
Divisions of Chapter X, Article l, are superseded 
in the La Jolla Shores Planned District by the 
regulations contained within Chapter X. Articl. 
3, Division 3. 

(Amended 4-18-88 by 0-17078 N.S.) 

C. Decision of the Planning Commission. Upon 
the hearing of such appeal, the Planning Com
mission may, by resolution, affirm, reverse, or 
modify, in whole or in part, any determination of 
the Planning Director. The decision of the Plan
ning Commission shall be final on the eleventh 
day following its filing with the City Clerk, except 
when an appeal is taken to the City Council as 
provided in Section 103.0302.5. 

(Amended 6-23-86 by 0-16670 N.S.) § 103.0303.2 Nonconforming Uses and 

(92-W.l} ;;. u r\CA.V\v\~ vts+<"~c:t CxJ_~ .1\.CA.M-~ 10-305 
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Structures 1 

• A The lavtful use of1and which existed at the 
time the Planned District regulations became 

e ffective and which did not conform with said reg
lations may be continued except when specifi

cally prohibited provide4 no enlargement or 
additions to such use is made. 

The lawful use ofbuildings existing at the 
time the Planned District regulations became 
effective vtith which regulations such buildings 
did not conform may be continued, provided any 
enlargement, addition or alterations to such 
buildings will not increase the degree of noncon
formity and will conform in every respect with all 
the District regulations. 

B. Any discontinuance of a nonconforming use 
for a continuous period of 12 months shall be 
deemed to constitute abandonment of any non
conforming rights existing at the time of the 
enactment of the Division. 

C. Any change from a nonconforming use of 
land or buildings to a conforming use shall consti
tute abandonment of such nonconforming rights. 

D. Improvements, repairs and alterations 
which do not increase the degree of nonconfor
mity of a nonconforming building, structure or 
improvement shall be permitted. 

E. If any nonconforming building be destroyed 
by fire, explosion, act of God, or act of the public 
enemy to the extent of twice the assessed value, 

•

according to the assessment thereof by the 
ounty Assessor for the fiscal year during which 

uch destruction occurs, then and without further 
action by the City Council the said building and 
the land on which said building was located or 
maintained shall from and after the date of such 
destruction be subject to all the regulations of 
this Division. In the event it is determined by the 
Fire Chief of The City of San Diego the destruc
tion was incendiary in origin then the building 
may be completely restored or rebuilt not exceed
ing the size of the original building. 

(Amended 12-22-76 by 0-11973 N.S.) 

§ 103.0303.3 Height Limitation-Measure
mentor 

The height of the building or structure, and 
measurement thereof shall be in accordance with 
this Division and Municipal Code sections 
101.0214, 101.0215 and 101.0216. 

(Amended 1-6-92 by 0-17726 N.S.) 

§ 103.0303.4 General Design Regulations 
Concurrent with the adoption of this Division, 

the City Council by resolution adopted architec
~ural and design standards to be used in evaluat
mg the appropriateness of any development for 
which a permit is applied under this Division· 

•~ch _arc~itectural and design standards shall b~ 
led m tne office of the City Clerk as a numbered 

aocument. 
A. CHARACTER OF THE AREA 

MC 10-306 

In this primarily single-family residential 
community, a typical home is characterized by 
extensive use of glass, shake or shingle overhang:.. 
ing roof, and a low, rambling silhouette. Patias:,. 
the atrium or enclosed courtyard, and decks facil
itate the ~inside-outside" orientation of life in. 
Southern California. Spanish Mediterranean. and 
Mexican influences are seen in the prevalent use 
of the arch and of terra cotta and glazed tiles. The 

_residential and commercial structures incorpo
rate an honest use of natural building materialS 
and, ·in many instances, are characterized as- a 
truly American style of architecture, fusing the 
purity and geometry of the Mexican-SpaniS:h. 
period with a simplicity of materials and det:s:ii 
with integrated landscape design. 

B. DESIGN PRINCIPLE 
Within the limitations implied above, original

ity and diversity in architecture are encouraged. 
The theme "unity with variety" shall b~ a guiding 
principle. Unity without variety means simule 
monotony; variety by itself is chaos. No st:ructm 
shall be approved which is substantially like: any 
other structure located on an adjacent parceL 
Conversely, no structure will be approved that is 
so different in quality, form, materials, c.alor, and 
relationship as to disrupt the architectural. unity 
of the area. 

C. DESIGN REQUIREMENTS 
Building materials and color are the most crit~ 

ical unifying elements. For this reason, roof' 
materials within the La Jolla Shores Planned 
District shall be limited to wood shakes, wood 
shingles, clay tile, slate or copper of good quality 
where the pitch is 4 in 12 or greater, or other 
materials which would contribute to the charac
ter of the surrounding neighborhood. Roofs v.sith a 
pitch ofless than 4 in 12 may also be coven:d with 
crushed stone of muted dark tone. Exterior wcdl 
materials shall be limited to wood siding, wood 
shingles, adobe and concrete blocks, brkk} f:i uc:c:(l, 
conc-rete or natural stone. Whiic· L-.nd ll<d.r··n~J. 
earth colors should predominate. Prirua.ty C:f>h·t~ 
may be used for accent. 

· To preserve the seaside character of tlt(' c:omc 
munity each building shall be sited and desigued 
so as to protect public views from public r.ights
of-way and public places and p-rovide fo1 sce
throughs to the ocean. 

~ohting which hi.,.ahlights SJ""..hiteci.ural features 
of a st:ructu:re shall be permitted.. Such lighting shall 



c. One ( 1) person for each usable off- str et 
parking space on the premises, developed, locate 
and maintained in accordance with the provisions 
of Di:vision 8 of this • .u-ticle, plus one additional per
son; provided, however, that not more than t\vo (2) 
parking spaces may be in tandem, nor more than 
one (1) curb cut per front yard, street side yard or 
alley be allowed for determining occupancy limits 
based on parkL11g restrictions. 

2. No such rental dwelling unit may be rented if it 
does not have at least one room, other than a bed
room, with a minimum of 150 square feet of habita
ble net floor space. 

D. ADMINISTRATION 
1. The Planning Director, in conjunction with the 

City Manager, is authorized to promulgate adminis
trative procedures and regulations for the adminis· 
tration and enforcement of this section, and may 
require a site plan or a certificate description of an 
affected premise to be furnished for administrative 
purposes. It is unlawful for an owner, following 
thirty (30) days notification by the Planning Direc
tor, to fail to file any site plan or certificate descrip
tion required by regulation to be filed pursuant to 
this subsection. 

2. Routine and periodic inspections necessary to 
verify any information required to be provided by 
the owner and to generally enforce these regula
tions shall be conducted in accordance with San 
Diego Municipal Code section 101.0212 F. 

E. ENFORCEMENT 
1. Violations of this section may be enforced by 

criminal or civil judicial actions as provided in San 
Diego Municipal Code section 13.0201 and 13.0202 
or in combination with any of the administrative 
remedies enumerated in Chapter 1, Article 3 of the 
Municipal Code. . 

2.In addition to any other remedy, the Planning 
Director, in coordination with the City Manager, 
may notify the State Franchise Tax Board concern
ing violations of this section pursuant to the provi
sions and procedures of Revenue and Taxation 
Code sections 1727 4 and 24436.5 regarding the 
nondeductibility of certain rental expenses and 
deductions respecting structures in violation of 
code. · 

F. APPLICATION OF THIS SECTION TO NON-
CONFORMING STRUCTIJRES AND USES 

Notwithstanding the provisions of Municipal 
Code sections 101.0301, 101.0302, and 101.0303 
which provide for nonconforming structures and 
uses, any use of a one-family dwelling in violation of 
subsection C. of this section, which use existed on 
July3, 1991,shallbeunlawfulfrom and after July3, 
1992. 

(New Sec. 101.046:3- One-Family Dwelling Ren
taJRegula.tions- a.dded6-3-91 by0-17652N.S.;the 
addition of Sec. 101.0463 made by Ordinance No. 
0-17652 N.S. shall not apply in the coastal zone until 
the Coastal Commission unconditionally certifies 
Ordinance No. 0·17652 N.S.) 
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SCR (Sensitive Coastal 
-,"-"-~5"'\T)'t,erlay Zone 

A. PlJP..POSE AN'D L"l\-rE!'."T • 
The purpose and intent of the Sensitive Coastal 

Resource Overlay ("SCR") Zone is to protect, main
tain, and enhance the overall quality of the coastal 
zone environment and its natural resources; to 
promote balanced utilization and conservation of 
coastal zone resources; and to maximize public 
access to and along the shoreline consistent with 
sound resource conservation principles and the 
rights oi private property owners. More specifically, 
these regulations are designed to ensure that new 
development within this SCR Zone protects public 
beaches from erosion and adverse impacts on local 
shoreline sand supply, maintains the geologic integ
rity of the coastal bluffs, protects identified wetland 
areas, and provides for physical and visual public 
access to and along the shoreline. 

B. APPLICATION OF THE SENSITIVE COASTAL 
RESOURCE OVERLAY ZONE 

After a public hearing conducted pursuant to 
Chapter X, Article 1, Division 2, of the Municipal 
Code, and upon finding that the publi7 health, 
safety, and general welfare and good zonmg prac-
tice will be served thereby, the SCR Zone shall be 
applied to all property located within the bounda-
ries designated on Map Drawing No. C-713, filed in 
the office of the City Clerk under Document No. 
00-17062. Where any portion of a parcel is located • 
within the SCR Zone, the regulations of the SCR 
Zone shall be applicable to all remaining portions of 
the parcel located within the Coastal Zone. The reg
ulations of the SCR Zone shall not apply to any 
property or portion thereof which is removed from 
the Coastal Zone through proper legislative author-
ity. 

C. PERMITIED USES 
Permitted uses shall be those permitted by the 

underlying zone subject to the regulations and res
trictions of the underlying zone, except as limited 
below. 

·1. Beach Areas. Permitted uses allowed in the 
beach areas, as shown on the SCR Zone maps, shall 
be limited to the following: 

~a Lifeguard towers and stations and associated 
life and security facilities. 

b. Public comfort stations. 
c. Public piers. 
d. Safety and public information signs. 
e. Shoreline protective works necessary to pre

vent bluff and beach erosion, where needed to pro· 
teet coastal dependent uses, public beach road
ways, or existing principal structures in. danger 
from wave and wind action; and when designed to 
eliminate or mitigate adverse impacts on local 
shoreline sand supply. • 

f. Stairways, ramps, and other physical acces 
structures, as proposed within an adopted commu-
nity or other applicable plan. 

g. Public recreational equipment. . 
2. Coastal Bluff Areas. Permitted uses allowed m 
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the coastal bluff areas, as sho\\-'11 on the SCR Zone 
. ~ maps, shall be limited to the follo..,ing: 

a. Bicycle storage facilities. 

• 

b. Bluff repair and erosion control structures 
cessary to protect existing principal structures. 

Such erosion control structures include but are not 
limited to, retaining walls and other appropriate 
devices. 

c. Public comfort stations. 
d. Public pergolas and gazebos. 
e. Public parking lots.. 
f. Public seating benches. 
g. Open.fences, provided that they do not inter

fere with existing or designated public accessways. 
h. Safety and public information signs. 
i Stairways, ramps, and other physical access 

structures, as proposed within an adopted commu
nity or other applicable plan. 

j. Subject to the special regulations set forth in 
Subsection D. hereof, single-family residences 
together with accessory structures and landscape 
features incidental to residential uses. 

3. Wetland Areas. Permitted uses allowed in the 
wetland areas, as sh0\\-'11 on the SCR Zone maps, 
shall be limited to the following: 

a. Aquaculture, nature study projects or similar 
resource dependent uses. 

b. Wetland restoration projects. 
c. Incidental public service projects, where 

. there is no feasible, less environmentally damaging 
~ternative, and where mitigation measures have 
~en provided to minimize adverse environmental 

effects. 
4. Wetland Buffer Areas. Permitted uses in the 

wetland buffer areas, as shown on the SCR Zone 
maps, shall be limited to the following: 

a. Access paths. 
b. Fences. 
c. Other improvements necessary to protect 

wetlands. 
5. All Areas. /p:ly other use, which the Planning 

Director or the Planning Commission on appeal may 
fmd to be similar in character tO the uses enumer
ated in this section and consistent with the purpose 
and intent of this SCR Zone, provided that uses 
proposed for wetland areas shall be limited to those 
uses authorized under Section 30233 of the State of 
California Public Resources Code. 

D. SPECIAL REGULATIONS 
Where a development, grading, landform altera

tion, the placement or removal of vegetation, except 
for historic and ongoing agricultural operations, 
land division or subdivision is proposed on sensitive 
coastal resource areas, as identified on Map Draw
ing No. C-713, flled in the office of the City Clerk 
under Document No. 00-17062, the following regu
lations shall apply: 

1. Coastal Bluffs. 

• 
a. No structure or improvement or portion 

hereof shall be placed or erected, and no grading 
shall be undertaken, within forty (40) feet of any 
point along a coastal bluff edge, except for the fol-
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lowing uses: 
1) Essential bluff top improvements including, 

bm: not limited to, a walkway leading to a permitted ---: 
beach access facili'C)~ drainage facilities; and open 
fences to provide for saiety and to protect resource 
areas. 

2) Bluff repair and erosion control measures 
including, but not limited to, structures needed to 
repair damage to, or to prevent or retard erosion of, 
the biuff face in order to protect existing principal 
structures; provided, however, that no such mea
sures or structures shall cause significant alteration 
of the natural character of the bluff face. 

3) Accessory structures and landscape fea
tures customary and incidental to residential uses; 
provided, however, that these shall be located at 
grade and at least five (5) feet from the bluff edge. 
Such structures and features may include: walk
ways, unenclosed patios, open shade structures, 
decks, lighting standards, walls, public seating 
benches, signs, and similar structures and features, 
excluding pools, spas, garages, and upper floor 
decks with load bearing support structures. 

b. A bluff edge setbackofless than forty ( 40) feet, 
but in no case less than twenty-frve (25) feet, maybe 
granted by the Planning Director where the evi
dence contained in the geology report (see Subsec
tion E.l.) indicates that: 1) the site is stable enough 
to support the development with the proposed bluff 
edge setback; and 2) that the project can be 
designed so that it will neither be subject to nor 
contribute to significant geologic instability 
throughout the anticipated life span of the principal 
structures. 

c. Where a proposed development would lie 
wholly or partially upon a coastal bluff, the follow
ing shall apply: 

1) Buildings and other structures shall be sited, 
designed and constructed so as not to obstruct 
views to and along the ocean and other scenic coas
tal areas from public vantage points. 

2) The design and exterior appearance ofbuild
ings and other structures visible from public van
tage points shall be compatible with the scale and 
character of the surrounding development and pro
tective of the natural scenic qualities of the bluffs. 

3) Landscaping materials shall be installed and 
maintained so as to assure that neither during 
growing stages nor upon reaching maturity will 
such materials obstruct views to and along the 
ocean and other scenic coastal areas from public 
vantage points .. 

4) Native and other drought-tolerant plant 
species shall be utilized in order to minimize irriga
tion requirements and to reduce potential slide 
hazards due to overwatering of the bluffs. 

5) All drainage from the site shall be directed 
away from any bluff edges. 

2. Wetlands. 
a. A buffer zone of one hundred (100) feet in 

width shall be maintained around all identified 
wetland areas, unless the applicant demonstrates 
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that a buffer of l~sser v;idth v.ill protect the resour
ces of the wetland, based on site-speciflc informa
tion. Such infor:ma.tion shall include, but is not 
limited to, the t!ype and size of the development 
and/or propose~ mitigations (such as planting of 
vegetation or cqnstruction of fencing) which will 
also achieve the purposes of the buffer. The buffer 
shall be measured landward from the wetland. 
Maps and supplemental information submitted as 
part of the application shall be used to determine 
the specific boundaries of the wetland and buffer. 
The California Department of Fish and Game and 
the United States Fish and Wildlife Service shall be 
consulted in such buffer determinations. 

b. All buildings or other improvements proposed 
to be placed or erected, and all grading activities 
proposed to be undertaken adjacent to a wetland 
shall be located so as not to contribute to increased 
sediment loading of the wetland, cause disturbance 
to its habitat values, or otherwise impair the func
tional capacity of the wetland. 

E. SENSITIVE COASTAL RESOURCE OVERLAY 
ZONE PERMIT PROCEDURE 

1. Permit Application. The application for an SCR 
Permit shall include site plans, grading plans, sec
tions, elevations, landscaping and irrigation plans, 
and drainage and runoff control plans. In addition, 
all applications for shoreline protective works or 
bluff development shall include a geologic report 
prepared by a licensed geologist who has specific 
expertise in coastal bluff erosion processes. For 
applications on parcels within or partially within 
the SCR designated wetland and/or wetland buf[er 
areas, the precise wetland boundary and buffer 
area shall be mapped and environmentally sensitive 
habitats identified by a qualified biologist who has 
specific expertise in wetland habitats. When all such 
plans, documents, and/or reports are received and 
determined to be adequate by the Planning Direc
tor, the application shall be accepted. 

2. Public Hearing. The Planning Director shall 
conduct a noticed public hearing for all project 
applications in accordance with SEC. 101.0220. 

3. Permit Exemptions. An SCRPermitshall not be 
required for interior modiflcations or repairs, nor 
any exterior repairs, alterations or maintenance 
which does not increase the envelope of an existing 
building or accessory structure. 

4. Administration of Permit. The Planning Direc
tor or a designated representative shall administer 
the SCR Permit. An SCR Permit shall not be issued 
unless the available information supports the fmd
ings of fact as set forth in Subsection E.5. of this 
section. In issuing an SCR Permit the conditions of 
permit approval, as set forth in Subsection E.6., and 
any other applicable conditions, shall be imposed 
where necessary and desirable to protect the public 
health, safety, and general welfare. 

5. Required Findings of Fact. Based on the infor
mation derived from the plans, documents, and 
studies submitted; from testimony received at the 
public hearing; and from any field investigations 
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made, the Planning Director (or the Planning Com
mission or City Council on appeal) shall decide 
whether to issue theSCR Permit as requested. A 
permit shall be issued provided that all of the fmd
ings of fact set forth below can be supported by the 
information available at the time of the hearing and 
by the conditions imposed: 

a. The proposed development will be sited, 
designed, and constructed to rrJ..t1bnize, if not pre
clude, adverse impacts upon sensitive coastal 
resources and environmentally sensitive areas. 

b. The proposed development v,ill not encroach 
upon any existing physical accessway legally util· 
ized by the public or any proposed public accessway 
identified in an adopted community plan; nor will it 
obstruct views to and along the ocean and other 
scenic coastal areas from public vantage points. 

c. The proposed development will minimize the 
alteration of natural landforms and ·,,111 not result 
in undue risk from geologic and erosional forces 
and/ or flood and fire hazards. 

d. The proposed development will r1 ot contribute 
to the erosion of public beaches or adversely impact 
local shoreline sand supply. Shoreline prqtective 
works will be de;;igned to be the minim urn necessary 
to adequately pr-:;tect existing principal structures, 
to reduce beach consumption and to minimize 
shoreline encroachment. 

e. The proposed development will not adversely 
affect the General Plan, the Local Coastal Program, 
or any other applicable adopted plans and pro
grams. 

6. Conditions of Permit Approval. In approving 
the issuance of an SCR Permit, the Planning Direc- · 
tor (or Planning Commission or City Council on 
appeal) shall impose conditions as deemed neces
sary or desirable to enable the required findings of 
fact to be fairly made and/ or to be sustained in their 
validity. The conditions imposed shall, where appli
cable, include but need not be limited to the follow
ing: 

a. Where property on which a proposed devel
opment would be located lies between the shoreline 
and the first public roadway, as designated on Map 
Drawing No. C-731, and includes a sandy or cobble 
beach or passable rock headland, lateral access 
alorig the shoreline for passive recreational use shall 
be offered for dedication as a public easement. 
Access shall be at a minimum width of twenty-five 
(25) feet measured from either: 1) the toe of an 
existing coastal bluff; or 2) the first line of terrestrial 
vegetation where there is no coastal bluff; or 3) an 
existing or proposed seawall or other protective 
device, to the mean high tide line. If the beach or 
headland width is less than twenty- five (25) feet, 
the lateral access shall include the entire beach or 
headland area. 

b. Where property on which a proposed devel
opment would be located lies between the shoreline 
and the first public roadway, a vertical and/ or vis
ual accessway not less than ten (10) feet in width 
and running the full depth of the property shall be 
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• 
offered for dedication as a public easement; pro
vided that the need for such accessway has been 
identified v.-ithin an adopted community or other 

•

applicable plan, or that no other such easement 
exists v.ithin a lateral distance of five hundred 
(500) feet of the project site. If there is evidence of 
an e:x!isting public accessway on-site, such access-
way shall be retained if feasible; if not feasible, an 
alternative accessway shall be provided on-site. 

c. Vlhere a proposed development would lie 
wholly or partially upon a coastal bluff: 

1) The permittee shall, prior to the approval of 
the SCR Permit, execute and record a waiver of 
public liability for the approved development. 

2) The bluff face including all the area between 
the toe of the existing bluff and the bluff edge shall 
be conserved through a deed restriction, open space 
easement or other suitable instrument acceptable 
to the City. 

d. Where a shoreline protective device, cliff-re
taining wall or similar structure is proposed, the 
permittee shall, prior to the approval of the SCR 
Permit, execute and record a waiver of public liabil
ity for the approved development. 

e. Where a proposed development would be situ
ated on a parcel located within or partially within 
the SCR designat~d wetland or wetland buffer area, 
the documented wetlands or wetland buffer zone, 
as required in Subsection D.2. ofthissection,shall be 
conserved through an open space easement or 

~ther suitable instrument acceptable to the City. In 
~ eviewing and approving development plans, the 

Planning Director shall determine that the devel
opment is consistent with the special regulations 
contained in Subsection D. of this section. Where a 
review of the development plan is sought in con
junction with a conditional use permit, planned de
velopment permit or coastal development permit, 
the Planning Director shall add to such permits, any 
conditions which are determined necessary to flhd 
the development.consistent with the requirements 
of the SCR Zone. 
· 7. Appeal of Permit. The decision of the Planning 

Director may be appealed to the Planning Commis
sion in accordance with SEC. 101.0230. The decision 
of the Planning Commission may be appealed to the 
City Council in accordance with SEC. 101.0240. 

8. Final Action. The decision of approving, condi
tionally approving or disapproving the application 
by the Planning Director (or Planning Commission 
or City Council on appeal) shall be flled with the City 
Clerk, the Zoning Administrator, the Engirieering 
and Development Department, and the Building 
Inspection Department and a copy shall be mailed 
to the applicant. 

9. Expiration. Any SCR Permit granted as herein 
provided shall be conditioned upon the privileges 
granted being utilized within thirty-six (36) months 

a,ifter. the e~ec~ive date ~hereof, except as otherwise 
WProVlded Wlthm a phasmg program contained in: 1) 

a development agreement entered into between the 
City and the owners of the subject property; 2) a 
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specific plan applicable to the subject propert)~ or 
3) as otherwise provided by resolution approved by 
the City Council upon recommendation of the Plan
ning Commission. Failure to utilize such permit 
v.'ithin such period will automatically void same, 
unless an extension of time has been granted by the 
Planning Director or the Planning Commission as 
set forth in Subsection E..IO. of this section. Con
struction must actually be commenced within the 
stated period and must be diligently prosecuted to 
completion, pursuant to SEC. 101.0508. 

10. Extension of Time. 
a The Planning Director may, by resolution, 

grant one or more extensions oftime, with no single 
extension to ex.ceed thirty-six (36) months, for a 
valid SCR Permit. To initiate a request for extension 
of time, the property owner or owners shall flle a 
written application with the Planning Department 
prior to the expiration of the SCR Permit. The Plan
ning Director may grant the extension of time if it is 
found from the evidence submitted that there has 
been no material change of circumstances since the 
permit was originally granted. 

b. The decision of the Planning Director regard
ing an extension of time may be appealed to the 
Planning Commission in accordance with SEC. 
101.0230. The decision of the Planning Commission 
may be appealed to the City Council in accordance 
with SEC. 101.0240. 

(Added 4-18-88 by0-17062N.S.) 
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COASTAL BLUfFS AND BEACHES GUIDEUNES INTRODUCTION 

Approved- November 18, 1997 

The Coastal Bluffs and Beaches Guidelines are intended to assist in the interpretation and implementation of the 
development regulations for sensitive coastal bluffs and coastal beaches contained in Chapter 14 • .Articl.e 3,. Division 
1, Environmentally Sensitive Lands Regulations. Every development proposed on a sensitive coastal bfuff (within 
100 feet of the bluff edge) or on a site containing a coastal beach (where the development will be within 100 feet 
of the beach) will be subject to the environmentally sensitive lands regulations and will be eva.J.uated for 
confonnance with these guidelines as part of the review process for the required Site Development Peiiilit tmless 
the proposed development is exempt from the environmentally sensitive lands regulations pursuant to Section 
143.0110(c). In addition to the fmdings required for the Site Development Pennit, supplemental fmdings for 
environmentally sensitive lands must also be made to approve ·the development. A Coastal Development Permit 
will be required in addition to the Site Development Pennit. 

The Coastal Bluffs and Beaches Guidelines are divided into three sections as follows: 

Section I: Explanation of Definitions 

This section provides additional explanations of the definitions for terms pertaining to coastal bluffs: and coastal 
beaches that are defined in Chapter 11, Article 3, Division 1, Land Development Terms. The distinction betWeen 
coastal bluffs and sensitive coastal bluffs is clarified. 

Section II: Description of Regulations 

This section provides detailed explanations for specific regulations contained in the environmentally sensitive lands 
regulations. The environmentally sensitive l~ds regulations must be complied with and the Coastal Bluffs and 
Beaches Guidelines provide details on the regulations and explanations on how compliance can be achieved. 

Section ITI: Coastal Bluff Measurement Guidelines 

This section provides detailed guidelines and illustrations for detennining the location of the bluff edge for sensitive 
coastal bluffs and measuring the required setbacks from the bluff edge. 
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Section I 
Explanation of Definitions 

11/1.8197 

For each of the following tellilS, the definition is repeated (in italics) from Chapter 11, Article 3, DiviSion 1, Land 
Development Terms, followed by additional information intended to clarify the definitions. The additional 
information provided is not part of the definition. 

(A) Coastal Bluff 

Coastal Bluff means an escarpment or steep face of rock, decomposed rock. sediment, or sail re'Sil!tfrtg from 
erosion, faulting, or folding of the land mass that has a vertical relief of 10 feet or more and is located in the 
coastal zone. · 

A coastal bluff is a naturally formed precipitous landform that generally has a gradient of at least 200 percent (I :2 
slope) with a venical elevation of at least 10 feet. See Diagram I-1. The gradient of a coastal bluff could be less 
than 200 percent but the venical elevation must always be at least 10 feet. A coastal. bluff is a form of 
environmentally sensitive lands that is included in the definition of steep hillsides. The coastal bltiff includes the 
bluff face which is all the area betWeen the toe of the bluff and the bluff edge. Steep Landforms meeting the 
criteria of coastal bluffs occur both inside and outside the Coastal Zone. These landforms and all other steep 
hillsides, both inside and outside the Coastal Zone, are regulated by the steep hillside regul.a!ions of the 
environmentally sensitive lands regulations (Section 143.0142) and are subject to the Steep Hillside Guidelines . 

Diagram I-1: Coastal Bluff 

(B) Sensitive Coastal Bluff 

Sensitive Coastal Bluff means a coastal bluff that is designated within Hazard Category Numbers 41 through 47, 
inclusive, on the City's Geologic Hazard Maps plus the area of an additional 1 00-foot landward strip located 
landward and contiguous to the coastal bluff edge. 

Sensitive coastal bluffs are a form of coastal bluffs that are generally located along the shoreline and adjacent to 
coastal beaches. Sensitive coastal bluffs include the bluff face and the area of the top of bluff located within 100 
feet of the bluff edge. See Diagram I-2. Because of their location, ·sensitive coastal bluffs are regulated differently 
than other coastal bluffs (or steep hillsides). Although they technically meet the definition of steep hillsides, 

2 
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sensitive coastal bluffs are regulated by a separate regulation section in the environmentally sensitive lands 
regulations (Section 143.0143) and are subject to the Coastal Bluffs and B Beaches Guidelines. 

Diagram I-2: Sensitive Coastal Bluff 

(C) Coastal Beach 

Coastal Beach means the land between the edge of the sea and the first line of te"esrrial vegetation or development 
or the toe of an adjacent sensitive coastal bluff or seawall. whichever is most seaward. 

A coastal beach is an Environmentally Sensitive Land that is generally defmed as the land lying between the 
shoreline and the toe of the adjacent sensitive coastal bluff or seawall. If no· seawall or bluff exists, the landward 
limits of the coastal beach shall be the first line of terrestrial vegetation. See Diagram I-3 

Diagram I-3: Coastal Beach 

(D) Coastal Bluff Edge 

Coastal BlyffEdge means the seaward-most termination of the top of a sensitive coastal bluff where the downward 
gradient of the land surface begins to increase more or less continuously until it reaches the general gradient of 
the coastal bluff face. 

The coastal bluff edge is the upper termination of a coastal bluff face where the downward gradient of the top of 
bluff increases more or less continuously until it reaches the general gradient of the bluff face. When the top edge 
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of the coastal bluff is rounded away from the bluff face as a result of erosional processes related to the presence 
· of the bluff face, the coasiat bluff edge shall be defined as that point at the top of bluff nearest the bluff face beyond 
which the downward gradient of the land surface increases more or less continuously until it reaches the general 
gradient of the bluff face. If evidence shows that the rounding is a result of geologic processes other than processes 
related to the presence of the bluff face, the location of the coastal bluff edge shall be determined through 
consideration of the available geologic data. 

In a case where there is a step like feature at the top of the coastal bluff, the landward edge of the topmost riser 
shall be considered the coastal bluff edge. 

The coastal bluff edge is a continuous line across the entire length of the coastal bluff on the premises from which 
all bluff setbacks shall be measured. · 

See Section III, part (A) for details on determining the location of the coastal bluff edge for seas:itive CO<istai. bluffs .. 

(E) Coastal Bluff Face 

Coastal Bluff Face means that portion of a sensitive coastal bluff lying between the toe of the existing bluff and the 
coastal bluff edge. 

The coastal bluff face is vertical or contains a relatively steep consistent gradient and may be rounded at the top, 
adjacent to the coastal bluff edge. When the bluff is rounded at the top as a result of erosional processes due to 
the presence of the bluff face, the bluff face shall include the rounded portion. The coastal bluff face of a sensi rive 
coastal bluff (at least at the toe of the bluff) is typically subject to marine erosion. See Diagram I-4. 

Diagram I-4: Coastal Bluff Face 

Generally, no development is pennitted on the face of a sensitive coastal bluff. except as permitted in Section 
143.0143(h) and (I) of the Environmentally Sensitive Lands regulations . 

4 
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Section IT 
Description of Regulations 

11118/97 

The regulations for development proposed on a sensitive coastal bluff are located in Section 143.0143. The 
regulations for development proposed on a site containing a coastal beach are located in Section 143.0144. The 
following guidelines are intended to aide in the interpretation and implementation of pertinent development 
regulations in these sections. The numbers referenced for each development regulation refer ~a the Code section 
numbers of the draft environmentally sensitive lands regulations. The text provided for each regulation does not 
repeat the Code language but rather restates the regulation with more details and explanations. 

(A) 143.0143(a) Development on the Face of a Sensitive Coastal Bluff 

In general, development is not permitted on the face of a sensitive coastal bluff. Only erosion control 
facilities, essential public drainage facilities, and public physical beach access facilities are permitted on 
the face of a sensitive coastal bluff, subject to the regulations in Section 143.0143(g) and (h). Other uses 
identified in Section 143.0130(a) are permitted on the sensitive coastal bluff, landward of the bluff edge~ 
and only in compliance with the required setbacks from the bluff edge, pursuant to Section 143.0143(f). 

Where a stepped bluff landform exists, all of the area of the site that is seaward of the bluff edge (measured 
at the uppermost riser within the premises) shall be considered the bluff face. This 5hali include the 
generally horizontal steps that are below the uppermost riser. · 

(B) 143.0143(t) . Distance from Coastal Bluff Edge of Sensitive Coastal Bluffs 

Development proposed on a sensitive coastal bluff, including primary and accessory structures, and 
grading. shall be located at "least 40 feet landward from the coastal bluff edge, except as follows: 

(1) A distance of more than 40 feet from the coastal bluff edge may be required based an current 
geologic conditions. · 

(2) Development may be located less than 40 feet but not less than 25 feet from the coastal bluff edge 
if there is evidence in a geology report that the site is stable enough to st'l ·port thr. ckvclopmrnt 
at the proposed distance and if the development will neither be subject to JH)I contlibmc to 
significant geologic instability. In determining the stability of the sensitive coastal bluff, 
consideration shall be given to the rate .of bluff retreat to determine whether the proposed 
development will be impacted within a reasonable economic life-span, taken to be 75 years. If a 
development is approved with a less-than-40-foot distance to the coastal bluff edge, future erosion 
control measures may be precluded if it cannot be demonstrated that the bluff stability is in danger. 
Air-placed concrete, retaining walls and seawalls will only be permitted when the principal 
structure or public improvements are in eminent danger. 

Note: If a seawall (or other stabilization/ erosion control measure) has been installed due to 
excessive erosion on a premises, that premises shall not qualify for a reduction of the required 40-
foot distance to the coastal bluff edge. Since the instability of the coastal bluff necessitated the 
installation of the seawall, the coastal bluff would not be considered stable enough to. support 
development within the 40-foot bluff edge setback. 
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(3) A distance of five feet from the coastal bluff edge may be granted for landscape features and 
accessory structures that are located at grade so that they are not elevated at the base or constructed 
with a raised floor. Permitted features and structures include landscaping, paved walkways, at
grade decks, unenclosed patios, open shade structures, lighting standards, fences and walls,. seating 
benches, and signs. A distance of five feet from the coastal bluff edge may not be granted for 
buildings, garages, carports, pools, spas, and raised decks with load bearing support strUC:tUres . 

. 
(4) Fences on the side property lines are not subject to a distance requirement from the coastal bluff 

edge as long as the fence is an open fence and does not exceed 5 feet in height. This type offence 
may extend to the coastal bluff edge only when it is located at the side property line~ but in oo case 
may the fence extend onto the coastal bluff face. Any fence proposed across the coastal bluff (i..e. 
parallel to the coastal bluff edge) must be set back at least 5 feet from the coairal bluff edge, unless 
it is determined that the fence is needed to provide safety and to protect resource areas, in which 
case such fence must be an open fence and shall not exceed a height of 5 feet. 

(C) 143.0143(g) Erosion Control Measures 

Erosion control measures include, but are not limited to, retaining walls, air-placed concrete, and other 
·structures, devices or methods appropriate for controlling or minimizing erosion of the sensitive coastal 
bluff. All feasible methods of erosion control shall be considered, including sandbags, revegetation, and 
drainage diversion and improvements . 

Erosion control measures do not include those preventive measures required for soil stabilization or 
drainage. 

Air-placed concrete, retaining walls, and buttress fills shall only be used to protect existing principle 
structures or public improvements and if it is determined that no other feasible less impacting method will 
accomplish the erosion control. Such measures shall not be used to accommodate proposed development 
nor to increase the area of the top of bluff. 

The installation of erosion control measures shall not affect the location of the coastal bluff edge. 

(D) 143.0143 G) Visual Corridors for Sensitive Coastal Bluffs 

A site-specific analysis shall be conducted to determine and quantify the impact of the proposed 
development upon visual access to the ocean. If a visual corridor is feasible and all criteria in Section 
143.0143(j) are met, the appropriate corridor shall be required as a condition of development approval. 
Consideration may be given to the development of the adjacent property in determining the appropriate 
width of the view corridor on the subject premises, so that the overall width of the corridor is at least 10 
feet when measured across both properties. Any such required corridor shall be created and approved by 
the City Manager prior to the commencement of any construction on the premises. 

No strUctures or other obstructions that will impede views shall be installed within the boundaries of any 
required visual corridor. Open fencing and landscaping may be installed within the view corridor provided 
such improvements do not significantly obstruct views to the ocean . 
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When remodelmg is propesed to an existing struct'Uie and the existing development is to be retained which 
precludes the establislunent of a 10-foot wide visual corridor, the preservation of any partial existing visual 
corridor on the premises will be accepted. 

(E) 143.0143 (k) Vertical Public Access Easements for Sensitive Coastal Biuffs 

A site-specific analysis shall be conducted to determine arid quantify the impact of the proposed 
development upon vertical access to the ocean. If the impacts of the proposed development justify in 
nature and scope the need for such access, the appropriate easements shall be required as a. cond.ition of 
development approval. Any such required easements shall be created and approved by the: City Manager 
prior to the commencement of any construction on the premises. 

No structures or other obstructions that will impede access shall be installed within the boundaries of any 
required vertical acceess easement. Open fencing and .landscaping may be installed within vertical 
easements provided such improvements do not hinder access or significantly· obstruct views to the ocean. 

If vertical access is determined to be required on a premises where there is evidence that such access exists, 
the existing access shall be retained, if feasible, through the easement requirement. If not feasible, an 
alternative access easement shall be provided on the same premises. 

In determining whether the proposed development justifies the need for the requirement of a vertical pubii c 
access easement, the following factors shall be considered: 

Appropriateness of access 
Privacy rights of landowner 
Existing public access 
Historic public use 
Intensification of land use 
Habitat values of the site 
Topographic constraints of the site 
Fragility of environmentally sensitive lands in the vicinity 
Nature of development in the vicinity 
Development's effect on current and. projected demands for access and rec:If:aliori 
Physical obstructions and the aesthe*, visual or recreational value of public use areas 
Recreational needs of the public 
Impact of development on public's use of beach areas 

(F) 143.0144(a) Development on Coastal Beaches 

Any site that contains any portion of a coastal beach shall be subject to a Site Development Permit unless 
the proposed development qualifies for an exemption pursuant to Section 143.0110(c). The uses permitted 
on the coastal beach are only those listed in Section 143.0130(b). all of which are public facilities. If a 
privately owned premises contains a coastal beach, the private development shall occur on the portion of 
the premises that does not contain the coastal beach. If no such area exists or if such area is infeasible for 
development, a deviation from the environmentally sensitive lands regulations must be requested with the 

• 

• 

Site Development Permit. • 
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(G) 143.0144(c) Visual Corridors for Coastal Beaches 

A site-specific analysis shall be conducted to determine and quantify the impact 0f the proposed 
development upon visual access to the ocean. If a visual corridor is feasible and all criteria in Se:crion 
143.0144(c) are met, the appropriate corridor shall be required as a condition of development approval. 

Consideration may be given to the development of the adjacent property in derennining the appropriate: 
width of the view corridor on the subject premises, so that the overall width of the corridor is ar least I 0 
feet when measured across both properties. Any such required corridor shall be created and approved by 
the City Manager prior to the commencement of any construction on the premises. 

No structures or other obstructions that will impede views shall be installed within the boundaries of any 
required visual corridor. Open fencing and landscaping may be installed within the view corridor provided 
such improvements do not significantly obstruct views to the ocean. 

When remodeling is proposed to an existing structure and the existing development is to be retained which 
precludes the establishment of a 10-foot wide visual corridor, the preservation of any partial e.tistingvisual 
corridor on the premises will be accepted. 

(H) 143.0144 (d) and (e) Vertical and Lateral Easements for Coastal Beaches 

A site-specific analysis shall be conducted to detennine and quantify the impact of the proposed 
development upon vertical and lateral access to the ocean. If the impacts of the proposed development 
justify in nature and scope the need for such access. the appropriate easements shall be required as a 
condition of development approval. Any such required easements shall be created and approved by the 
City Manager prior.to the commencement of any construction on the premises. 

No structures or other obstructions that will impede access shall be installed within the boundaries of any 
required easement. Open fencing and' landscaping may be installed within a vertical easement provided 
such improvements do not hinder access to the ocean. 

If vertical or lateral access is determined to be required on a premises where there is evidence that such 
access exists, the existing access shall be retained, if feasible, through Lh\. c«sement requii(:ment. If not 
feasible, an alternative access easement shall be provided on the same premises. 

If a beach or headland width is less than 25 feet, the lateral access easement shall include the emire beach 
or headland area. 

In determining whether the proposed development justifies the need for the requirement of a vertical public 
access easement or a lateral access easement, the following factors shall be considered: 

Appropriateness of access 
Privacy rights of landowner 
Existing public access 
Historic public use 
Intensification of land use 
Habitat values of the site 
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Topogriphic constraints of the site 
Fragili~ of environmentally sensitive lands in the vicinity 
Nature of development in the vicinity 

11/18197. 

Development's effect on current and projected demands for access and recreation 
Physical obstructions and the aesthetic, visual or recreational value of public use areas 
Recreational needs of the public 
Impact of development on public's use of beach areas 
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Section ill 
Bluff Measurement Guidelines 

The following guidelines provide details on detennining the location of the bluff edge for sensitive coastal bluffs 
and measuring the required bluff edge setback. · 

(A) Determination of Coastal Bluff Edge for Sensitive Coastal Bluffs 

The following are examples of typical sensitive coastal bluff configurations with the determination: of the: coa:sta.I 
bluff edge identified: 

(1) Simple Bluff 

The coastal bluff edge is a line across the sensitive coastal bluff at the seaward edge of the top ofbluff. 
The line of the coastal bluff edge is fanned by measuring the uppennost point of change: in gradient at any 
location on the subject premises. See Diagram III-I. 

Simple Blulf 
Plan\1'-w 

A 

Diagram lli-1: Simple Bluff 

(2) Step-like Bluff Fonnation: 

If the sensitive coastal bluff contains a step-like feature, the coastal bluff edge shall be measured at the 
change in gradient of the uppennost step within the subject premi~·::. See Diagram lli-2. 
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Diagram ill-2: Step-like Bluff Formation 

IAuJUple Step• wilhln Premlaea 

(3) Sensitive Coastal Bluff with a Seawall 

Upp1111no11t 
stllp with'" 

Bluff edge\remln\ 
G•n~~ of-.;; ... 511111 • ' 

• • 
I 

11/18197 

If the coastal bluff face has been partially altered with the installation of retaining walls, seawalls,. or at:ber 
device, the coastal bluff edge shall be considered the pre-existing change in gradient and shall continue m 
be measured as described in (a), above. That is, the installation of a seawall shall not affect the location 
of the coastal bluff edge. See Diagram ill·3. 

Note: If a seawall has been installed on a premises due to excessive erosion. that premises shall not qualify 
for development at a reduced distance from the coastal bluff edge. Since the instability of the sensitive 
coastal bluff necessitated the installation of the seawall. the sensitive coastal bluff would not be considered 
stable enough to support development .within the 40·foot distance to the coastal bluff edge. 

Diagram ill-3: Sensitive Coastal Bluff with a Seaw311 

Seawall with Extreme Gradient Change Seawad will! Gradulll Gmllent Cllenge 
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(4) Modified Landform 

Where a coastal bluff face has been altered by grading and/or retaining wall, the coastal bluff edge shall 
be detennined from the original geometry of the natural ground surface, projected to the present ground. 
surface. See Diagram ill-4. This may be determined by geotechnical investigation and/or historic 
documents such as photographs and maps. 

(5) Sea caves 

Diagram III-4: Modified Landform 

Praaent;rouncl . ..,., ..... ~ 
aaneratora:::;"'~1 ~~p~~~~=~ 

I 
oliO I' oi .!'---
exlallno 

1 rateinlng wa 
I 

lex~&llno 
1 

se•waU--..._ 

• a .. cb 

Modlllecl Landtonn 

Where a sea cave (a natural cavity or recess beneath the surface of the earth that is formed by or a result 
of marine erosion) or overhang exists, the coastal bluff edge shall be either the simple bluff edge (See 
Diagram ill-5(A)) or a line following the landward most point of the sea cave projected to the ground 
surface above (See Diagram III-S(B)), whichever is more landward. 

Diagram ill-5: Sea Caves 
(A) (B) 

Shallow Sea Cava Deep Sea Cave 
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(6) Gullies 

Where a gully (a small, local erosional feature that results in a minor perturbation of the bluff face) has 
developed that does not accommodate drainage from off-site, the coastal bluff edge shall follo:w the 
landward limits of the gully. See Diagram TII-6: 

Diagram ill-6: Gully 

Gully 

(7) Coastal Canyons 

• 

Where a site is bounded on at least one side by a coastal canyon (a large, established regional drainage • 
course that traditionally accepts runoff from off-site), the coastal bluff edge is defmed as the portion of the 
site which drains directly into the ocean. That portion of the site which drains first to the canyon (landward 
of the drainage divide) is not considered to be a sensitive coastal bluff. See Diagram III-7. 

Coastal Canyon Coaatal Canyon/Btutr Edge do<tall 

(B) Measurement of Distance from Coastal Bluff Edge for Sensitive Coastal Bluffs 

The distance from the coastal bluff edge required for development on a sensitive coastal bluff is measured • 
landward and perpendicular to every point along the coastal bluff edge. The line of the required distance 
from the coastal bluff edge will result in a line that is parallel to the coastal bluff edge. See Diagram lll-8. 
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• Diagram III-8: Distance from Coastal Bluff Edge 

Distance from Coastal Bluff Edge Distance from Coas1al Bluff El:tg:e; 

• 

• 
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CAliFORNIA 
COASTAL COMMISSION 

SAN DIEGO COAST DISTRICT 

Re: Summit Resources, LP 
Coastal Development Permit No. A-6-LJS-99-160 

Coastal Commission Meeting May 8-12,2000 
Dear Sherilyn: 

Attached please find a copy of a letter addressed to Tim Martin dated April 11 , 2000 

• 

from Curtis Burdett of Christian Wheeler Engineering. His letter addresses two issues • 

which were discussed at the Coastal Commission meeting on Monday, April 10,2000. 

LANDSCAPING AND IRRIGATIQN 

The first deals with landscaping. It is our client's desire to have Special Condition 

No. 38 modified to be consistent with the recommendations as contained within the 

attached letter. It is our understanding having discussed this matter with Lee McEachern 

and Laurinda Owens that Staff would consider a modification to the Landscaping and 

Irrigation Condition if it could be demonstrated that landscaping and irrigation (if restricted 

and controlled) would not adversely affect the stability of the bluff. EXHIBIT NO. 16 
APPLICATION NO. 

A-6-LJS-99-160 
Letter dated 4/1 

from Appl 
Representative 
w/attachments 

tit (Page 1 of 29) 
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SAFETY OF EXISTING STRUCTURES 

The second issue, which is addressed by the attached letter, is the issue which was 

brought up by Chairperson Wan and a couple of the other Commissioners. Some of the 

Commissioners wanted some type of assurance that the existing structure(s) located 

within the 25 ft. setback are safe and would not be adversely affected by the proposed 

improvements landward of the 25 ft. setback. As you can see by the attached letter, these 

assurances have now been made . 

NONCONFORMING USES AND STRUCTURES (Municipal Code §1 03.0303.2) 

Based upon the testimony of Ralph Faust, Esq. at the last hearing and the fact that 

it has been determined inappropriate for Staff to use the 50% demolition of the exterior 

walls "Rule of Thumb" to classify the project as "new development," our client will proceed 

with the project as approved by the City of San Diego. As you know, our client's home 

reduces the degree of nonconformity in certain portions of the existing structure. As Mr. 

Faust stated, the standard, which is applicable to the project, is contained within the 

Certified LCP in Municipal Code §103.0303.2. In addition to subparagraph D, which states 

that improvements, repairs and alterations ... "shall be permitted," we also assert that 

subparagraph A is applicable. If the Commission were to require demolition, then 

obviously our client would not be able to "use the building" pursuant to §103.0303.2(A). In 



Ms. Sherilyn Sarb,, District Manager 
California Coastal Commission 
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light of these legal determinations, we would again urge the Staff to revise its report 

consistent with the strikeout/underline, which is attached hereto. 

If Staff continues to persist in classifying this project as new development, our 

client's slightly modified project which retains over 50% of the exterior walls as submitted 

to Staff last Thursday, April 6, 2000 is still available to the Commission for approval in May. 

BLUFF EDGE DETERMINATION 

• 

Finally, as we understand it, Staff has taken the position that they do not agree with • 

the City of San Diego's determination of the location of the bluff edge. Please provide us 

with your Geotechnical, Soils, and Land Surveying Studies and Analysis which 

substantiate your position in this regard consistent with the City's definition of bluff edge as 

contained in the Certified LCP. Also, please provide us with an Exhibit or 

Diagram which depicts Staff's determination of the location of bluff edge on or before 

Monday, April 17, 2000. Obviously, our client's Development and Design Team would like 

the opportunity to evaluate Staffs location of bluff edge to determine what effect, if any, the 

Staff proposed location of the bluff edge will have on the proposed project. 

As a final note, if Staff is going to be presenting an Addendum or any Supplemental 

Information (or revised Conditions) to the Coastal Commission for its hearing in May, we • 
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would sincerely appreciate receiving that information by no later than Monday, May 1, 

2000 so that our client's Development and Design Team can have an opportunity to 

evaluate and respond to the Supplemental Information. 

Thank you for your courtesy. 

Sincerely, 

PETERSON & PRICE 
A Professional Corporation 

Matthew A. Peterson 

Enclosure 
cc: Chairperson Sara Wan and Members of the California Coastal Commission 

Peter M. Douglas, Executive Director 
Chuck Damm, Senior Deputy Director 
Debra Lee, Deputy Director 
Ralph Faust, Esq., Chief Legal Counsel 
Lee McEachern, Supervisor of Regulation & Planning 
Laurinda Owens, Coastal Planner 
Mark Johnson, Senior Geologist, State of CA Coastal Commission 
Curtis R. Burdett, C.E.G., Christian Wheeler Engineering 
Michael J. Pallamary, Director of Mapping, P&D Consultants, Inc. 
Tim Martin, Associate, Don Edson Architects AlA & Associates 
Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP 
Summit Resources, LP 
(All with copies of Enclosures) 
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CHRJSTIAN WHEELER. 

ENGINEERING 

Don Edson Architect, A.LA. & Associates, Inc. 
5752 Oberlin Drive, Suite 104 
San Diego, California 92121 

ATTENTION: Tim :Martin 

CWE 198.054.10 

SUBJECT: RESPONSE TO CAliFORNIA COASTAL COMMISSION, SINGLE
FAMILY RESIDENCE REMODEL, 1900 SPINDRIFT DRlVE, LA 
JOllA, CALIFORNIA. 

REFERENCES: 1) Geologic Reconnaissance, Single-Family Residence Remodel Project, 1900 
Spindrift Drive, La Jolla, California by Christian Wheeler Engineering, Report No. 
198.054.1, dated October 2, 1998. 

2) Report of Preliminary Geotechnical Investigation, Single-Family Residence 
Remodel, 1900 Spindrift Drive, La J alia, California by Christian Wheeler 
Engineering, Report No. 198.054.5, dated March 23, 1999. 

• 

3) Slope Stability Analysis, Single-Family Residence Remodel, 1900 Spindrift Drive, • 
La Jolla, California by Christian Wheeler Engineering, Report No. 198.054.7, dated 
February 25, 2000. 

4) Coastal Development Permit Application #A6-LJS-99-160/Summit Resources, 
Single-Family Residence Remodel, 1900 Spindrift Drive, La Jolla, California by 
Christian Wheeler Engineering, Report No. 198.054.9, dated March 23,2000. 

Dear Ladies and Gentlemen: 

In accordance with the request of Mr. Matthew Peterson ofPeterson & Price, we have prepared this 

letter to present additional information that was requested orally by the California Coastal Commission 

in their April2000 meeting in Long Beach. The two issues discussed in this letter include: 1) the 

possible effects of on-site itrigation on the stability of the bluff, and 2) the safety of the e.'tis~g 

improvements that are within 25 feet of the edge of the bluff. · 

IRRIGATION 

We understand that irrigation is to be limited to those portions of the site greater than 25 feet from the 

edge of the bluff. The referenced slope stability report indicates that the bluff has a factor of safety 

with regard to slope failure of at least 1.5 for all portions of the site greater than 25 feet landward of 

the edge of the bluff. It is our opinion that if the on-site irrigation is designed, installed, and 

maintained in accordance '.vith the City of San Diego landscaping guidelines, the irrigation will have no 

• 
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significant adverse impact on the stability of the bluff. In order to ensure that the irrigation 'Will have 

no adverse effect on the stability of the bluff, the following additional measures are recommended: 

1) All new landscaping to be located within the 25-foot setback from the edge of the bluff should be 

drought-tolerant native species. 

2) No irrigation should be permitted with 25 feet of the edge of the bluff. 

3) All irrigation systems should incorporate the following: 

a) Include and install a City-approved, electrically controlled, automatic rain-shutoff device. 

b) Include and install an electric irrigation controller. The controller should be seasonally 

adjusted to operate the system with the least practical amount of water applied (minimum 

evapotranspiration rate). 

SAFETY OF EXISTING IMPROVEMENTS 

The referenced reports (see above) which were provided to the City of San Diego and to the California 

Coastal Commission as evidence supporting a 25-foot setback for any new structures indicate that the 

site is very stable. There is an existing seawall built in the 1920's, as well as gunite that protects the 
• 

face of the coastal bluff from erosion. These improvements, which were acknowledged and 

authorized by a California Coastal Commission pennit in 1977 (F-5929), have perfonned well over the 

years, and although probably not needed to stabilize the site at the time of installation, have effectively 

stopped both basal erosion and recession of the upper edge of the slope/bluff. A review of available 

historical photographs indicates that conditions have remained essentially unchanged at the site for the 

past SO to 60 years. 

The referenced reports indicated that recession of the Cretaceous-age bedrock in the vicinity of the site 

is generally limited to a few inches per decades, even if there were no seawall, or gunite on the bluff. 

The recession rate of the Quaternary-age terrace deposits is greater than that of the Cretaceous-age 

sediments but the terrace deposits are very thin at the project site and have only a minor effect on the 

overall stability of the site. The referenced slope stability analysis indicates that the factor of safety 

with regard to gross stability of the westerly-facing slope at the site (even with the seawall and the 

gunite not present) is at least 1.5 at a horizontal distance of only a few feet landward of the e:cisting 

edge of the slope. Further, the referenced slope stability report provided, in our opinion, a worst-case 

scenario utilizing a seismic coefficient of 0.40 for the psuedo-static analysis, rather than the more 

commonly used industry-standard seismic coefficient of only 0.15. 

It~ o·( li o) 
(Lk" d"y 
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In addition, it should be noted that the southwestern portion of the e:risting residence, which is the 

portion of the structure that is closest to the e.-cisting edge of the westerly-facing slope, is founded on 

piers which e."ttend at least 23 feet below existing grade, well into formational materials. 

Based on the studies performed and other information available to date, it is our opinion that, with the 

current site conditions, those portions of the existing residential structure located within 25 feet of the 

edge of the bluff (whether defined by Coastal staff or as established by our firm in consultation with 

Precision Survey and Mapping and 1-fr. Robert Ha"'.vk, the City of San Diego geologist, by utilizing the 

City of San Diego's definition of bluff edge in the certified LCP) are safe and suitable for continued 

human habitation. Further, as previously stated in the referenced reports, the new structural additions 

beyond the 25-foot setback from the bluff edge, if constructed in accordance with the structural plans 

and foundation systems as proposed, will not, in any way, adversely affect the stability of the existing 

slope/bluff or the existing structures that are located within the 25-foot bluff edge setback. 

If you have any questions after reviewing this letter, please do not hesitate to contact our office. This 

opportunity to be of professional service is sincerely appreciated. 

Respectfully submitted, 

CHRISTIAN WHEELER ENGINEERING 

Curtis R. Burdett, C.E.G. #1090 
CRB:crb 

cc: (2) Submitted 
(1) Client 
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~~'~ 
STAFF REPORT AND RECOMMENDATION ON APPEAL 

LOCAL GOVERNMENT: City of San Diego 

DECISION: Approved with Conditions 

APPEALNo.: A-6-US-99-160 

APPliCANT: Summit Resources, L.P. _ · { 

. . ~~-
PROJECT DESCRIPTION: . fan existing 9,960 sq.ft. two-story 

_over basement single-family residence a two-story, 14,630 
sq.ft. single-family residence on a .56 acre ocean blufftop lot. 

PROJECT LOCATION: 1900 Spindrift Drive, La Jolla; San Diego, San Diego County. 
· APN 346-440-05 . 

STAFFN01ES: · ;'\, '· ·1 
. . . ~~ 

. . . .: . . . v 
The Commission found Substantial Issue at the February 15, 2000 meeting. This report 
isforthedenovopermit. ~seel Vfdt\ r9V-~i~ ~ ~ ~ ~~~ OV') t.j{{,/tXJ. 
SUM:MARY OF STAFF RECOMMENDATION: 

·_ ~~ok\ 
The staff recommends that the Commission approve the proposedMsvaliboUC~en of a 
residence resulting in a14,630 sq.ft., two-stopr single family residence on a coastal 
blufftop. The project raises concerns related to blufftop setbacks and geologic_hazards 
and protection of public views toward the ocean in the sideyard setback areas. The 
project represents . · · on a bl~ top lot where there is an 
existing pre-Co tal Act seawall on the beach and gunite on the bluff face. The City's 
LCP requires at new development maintain a 40 ft. bluff edge setback that can be 
reduced to ft. based upon recommendations of a geology report which documents that 
such a red setback would still provide adequate bluff top setback to assure the new 
developm t is safe throughout its anticipated life. In this particular case, the applicant 
has sub tted several geology reports and the Commission's staff geologist has reviewed 
them an concurred that a 25 ft. setback is adequate for the propose: J:::· Staff 

recO ends tbat protection of geologic stability associ~ with th/. 1~ ~evelopment be . 

- () CA hb-ML ~~~~l)t-j~ 
! l\." 'fe~o&l ~ /() -- . , . 
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addressed thron$h Special Condition#! w~ uires that n'fdevelopmen*be pennitted 
seaward of 25 ft.; from the bluff edge and :a~:n1fimprovements seaward of the 25 ft. 
geologic setback' line must be at grade and no closer than five feet from the bluff edge. In 
addition, SpeCial Condition #2 notifies the applicant and future property owners that any 
future repairs or maintenance to the existing non-conforming accessory structures located 
seaward of the bluff edge requireS an amendment to the subject coastal development 
permit Protection of visual resources and public views associated with the proposed 
development will be addressed through landscaping and fence requirements in Special 
Condition #3. It requires that new landscaping be limited to a height of 3 ft. and that 
fencing in the sideyards be composed of 50% open materials to prevent a ''walled off'' 
effect. Other conditions include: assumption of nsk and public rights. With the attached 

· conditions, the project can be found consistent With the certified LCP. 

PRELIMJNARY STAFFRECOM1vffiNDATION: · 

The staff recommends the ~ommission adopt the following resolution: 

1. MOTION: I move that the Commission approve Coastal 
Development Permit No. A-6-LJS-99-160 pursuant to 
the staff recommendation. 

STAFF RECOI\.fMENDATION OF APPROVAL: 

Staff recommends a YFS vote. This will result in adoption of the following resolution 
and findings. The motion passes only by affirmative vote of a majority of the 
Commissioners present ·. 

RESOLUTION TO APPROVE THE PERMIT: 

The Commission hereby approves a coastal development permit for the proposed · 
development and adopts the findings set forth below on grounds that the development as 
conditioned will be in conformitY with the policies of Chapter 3 of the Coastal Act and 
will not prejudice the ability of the local govenl:ment having jUrisdiction over the area to 
prepare a Local Coastal Program conforming to the provisions of Chapter 3. Approval of 
the permit complies with the California Environmental Quality Act because either 1) 
feasible mitigation measures and/or alternatives have been incorporated to substantially 
lessen any significant adverse effects of the development on the environment, or 2) there 
are no further feasible mitigation measures or alternatives that would substantially lessen 
any significant adverse impacts of the development on the environment. 

SUBSTANTIVE FILE DOCUMENTS: Appeal Forms; Certified La Jolla-La Jolla Shores 
LCP Land Use Plan; Certified City of San Diego LCP Implementation Plan; City 
of San Diego Report to the Planning Commission dated 11/24/99; CDP #F5929; 
A-6-US-98-85; A-6-US-98-169; Report of Preliminary geotechnical 

• 

• 

• 
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Investigation by Christian Wheeler Engineering dated 3/23/99; Report of Slope 
Stability Analysis by Christian Wheeler Engineering dated 2115100; Update/Cover 
Letter by Christian Wheeler Engineering dated 3/17/00; Geotechnical, Engineering 
Report Update by Christian Wheeler Engineering dated 3/23/00; City of San 
Diego SCR/CDP #99-0007; San Diego District Staff Report on Substantial Issue 
dated 2/1/00. 

II.. Standard Conditions. 

See attached page. 

III. Special Conditions .. 

The permit is subject to the following conditions: 

1. Fmal Revised Plans. PRIOR TO THE ISSUANCE OF THE COASTAL : 
DEVELOPMENT PERMT, the applicant shall submit to .the Executive Director for · 
review and written approva4 final plans for the proposed development including a . 
demolition plan, floor p~an, site plan, foundation plan and elevation plan that have been 
approved by the City of San Diego. Said plans shall be in substantial conformance with. 
the plans submitted 'Yith this application by Don Edson Architect dated ~9, except 
that they shall be revised to reflect the following: 41'3100 

\J . / No maintenance of the existing non-conforming boathouse/cabana shall be 
permitted. / 

(_ ., f The fire pit located in the rear patio area seaward of the bluff edge and adjacent 
to the seawall shall be removed. . · 

The permitee shall undertake the development in accordance with the approved plans. 
Any proposed changes to the approved plans shall be reported to the Executive Director. 
No changes to the plans shall occur without a Coastal Commission approved amendment 
to this coastal development permit unless the Executive Director determines that no 
amendment is required. 
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2. Future Development Prior to the issuance of the coastal development permit, the 
applicant shall ex¢cute and record a document, in a form and content acceptable to the 
EXecutive o.treewr;st3.tiiigtliadhe subject pei.iiilHs only for the deveiopment described ___ _ 
in the coastal development permit No. A-6-US-99-160; and that any repairs or · 
improvements to the existing boathouse/cabana structure, gunite on the bluff face or 
seawall; stairs; future additions; or, other development as defined in Public Resources 
Code Section 30106 will require and amendment to permit No. A-6-IJS-99-160 from 
the California Coastal Commission. The document shall be recorded as a covenant 
running with the land binding all successors and assigneeS in interest to the subject 

property. . ~l3[oo 

3. Revised Landscape/Sideyard Fence Plans. PRIOR TO THE UANCE OF THE 
COASTAL DEVELOPMENT PERMIT, the applicant shall sub . to the Executive 
Director for review and written approval, revised landscaping fence plans approved 
by the City of San Diego. The plans shall be in Substantial co ormance with the. plans as 
submitted by Don Edson Architect, as last revised and , except for the · 
revisions cited below •. The plans shall be revised to keep· the sideyard setback areas clear 
to enhance public views from the ~toward the ocean. S~ifically, the plans shall be 
revis~ to incorporate the following: · 

• 

a. All landscaping in the sideyard setback areas shall be maintained at a height of 
three feet or lowerto.preserve views from the street toward the ocean. · .DL Cl ~ 

.. ~;\lin :.w-.. ~~ \?1u.~ f&}t Se-1-iM,I::_ ~~ ~ -zsft ~1Vl:f wy. 
b. AlllandscapinJ'shall be drought-tolerant, native plant species. No irrigation · 

shall be permitted,.an tbe site. 

c. A written conu:Ditment.by the applicant that all required plants on this site shall 
be maintained in good growing condition and whenever necessary, shall be 
replaced with new pl~t materials to ensure compliance with the approved 
landscape requirements. 

d. ·Any fencing in the sideyard setback areas shall be composed of a solid base with 
50% open materials on top .. 

e. The existing palm trees located at the western patio area inland of the existing 
seawall shall be removed. 

The applicant shall undertake the development in accordance with the approved 
landscape plans. _Any proposed changes to the approved plans shall be reported to the 
Executive Director. No changes to the plans shall occur without a Commission-approved 
amendment to the permit unless the Executive Director determines that no such 
amendment is required. 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall execute and record a deed restriction, in a form and content acceptable to the · 
Executive Director, ·which reflects the re~tric~ons stated above on the proposed • 
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development. The document shall run with the land for the life of the structure approved 
in this permit, binding all successors and assigns, and shall be recorded, free of all prior · 
liens and encumbrances that the Executive Director determines may affect the 
enforceability of the restriction. The deed restriction shall not be removed or changed 
without a Coastal Commission approved amendment to this coastal development permit 
unless the Executive Director determines that no amendment is required. 

4. Assumption of Risk: PRIOR TO ISSUANCE OF TIIE COASTAL 
DEVELOPMENT PERMIT, each applicant shall execute and record a deed restriction, in 
a fomi. and content acceptable to the Executive Director, which shall provide: (a) that 
each applicant understands that the site may be subject to extraordinary hazard from bluff 
collapse and erosion and the applicant assumes the liability from such hazards; and (b) 
each applicant unconditionally.waives any claim of liability on the part of the 
Commission or its successors in interest for damage from such hazards and agrees to 
indemnify and hold harmless the Commission, its officers, agents, and employees relative 

-.. to the Commission's approval of the project for any damage due to natural hazards. The 
deed restriction shall run with the land, binding all successors and assigils, and shall be 
recorded free of prior liens that the Executive Director determines may affect the. · .... 
enforceability of the restriction. · 

This deed restriction shall not be removed or changed without a Coastal Commission
approved amendment to t:hiS coastal development permit unless the Executive Director 
determines that no amendme~t is required. 

5. Public Rights. By acceptance of this permit, the applicant acknowledges, on 
behalf of him/herself and his/her successors in interest, that issuance of the permit shall 
not constitute a waiver of any public rights which may exist on the property. The 
applicant shall also acknowledge that issuance of the permit and construction of the . 
permitted development shall not be used or construed to ·interfere with any public 
prescriptive or public trust rights that may exist on the property. 

6. No Shoreline Protection for Accessory Improvements. No shoreline or bluff 
protection devices shall be permitted to. protect any existing or proposed accessory 
improvements should they be subject to threat in the future. · 

7. Other Special Conditions of the <;:DP/SCR No. 99-0007 . The following special 
conditions of the City's CDP/SCRpermit #99..0007 are modified herein and are a part of 
the subject coastal development permit: Special Condition #23 and 29. All other special 
conditions of the City of San Diego's SCR permit #99-0007 remain subject to the City's 
jurisdiction. · 

IV. Findings and Declarations. 

The Commission finds and declares· a$ follows: 
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. ~' 1. Detailed Project Description!Histozy. Proposed is the Sl!Bsmmiti EiemeHtioft of an 
eXisting two-story over basement. 9,960 sq.ft. single family residence Mit~ the (<e$lt\1Y~ ,h Cf 
meeastmethlB ef the residence totaling 14~630 sq.ft. on a 0.53 acre ocean bluff top lot 
Also proposed is a new swimming pool, spa, covered deck. and landscaping. The subject 
residence is an older structure that was built in 1928 and includes several accessory 
improvements either in the geologic setback area or seaward· of the bluff edge. In the 25 
ft. geologic setback area, the applicant proposes to remove an existing 225 sq.ft. detached 
bunk house near the northern property line. Also propoSed is the :FefftCYi ai of m existing 
regm at tAo wain level of tile l:t.etise at the ttefihwest c~r a~~ci reteaue:a ef the sese:ad -
steey :Eeem 8:9 a desk, replacement of an existing stair, construction of a new trellis over 
an existing terrace, remQJtal of aA eJEistmg reem 'eX:tert!iea 'YBBer deck aael rete:auea of 
.:floGr as deGk and removal of existing roof overhang at southwest comer of residence. 
Seaward of the bluff ed~e and the beach elevation the proposal is to remove an existing 
fire pit The City also · the removal of four eXisting palm trees in this area. 

-- . : · · · Sl.t~h+/~ ab~ . . . . . 
The P.roject site is a bluff top lot with an existing 11 ft. hi~ 100-foot long seawall 
located on the beach. The majority of the coastal bluff itself. between the seawall and the 
upper portion of the lot, has been gunited. Both the seawall and guirl.te were installed · 
prior to the Coastal Act The coastal bluff is approximately 22 feet high. Portions of the 
existing residence are sited closer than 2S~foot to the bluff. edge. The distance between 
the residence and bluff edge varies. Specifically, an existing one·stocy element of the 
residence situated at the southwest comer of the site is only approximately nine feet from 
the bluff edge. The middle portion of the existing two-story element of the residence is 
located approximately 20 feet from the bluff edge. The existing one and two-stoiy 
element located at the northwest comer of the residence is lOcated appro~ly16 ,feet 
from the bluff edge. The area between the toe of the gunited bluff and the exiSting 
seawall is backfilled and contains a number of non-conforming structures that include a 
concrete patio, "sandy terrace", firepit, a barbecue with firepit. deck, railing, stairway, a 
·detached boathouse/cabana and palm trees~ The distance between the e:xisti:Qg· seawall 

. and the toe of the ~ted bluff is approximately 25 ft. . 
-:.& H~ e!1t Se-~~ . 

\1\'-\f\ ~ ·JK> Remodeling to the residence, including the addition of an approximate 775 sq.ft. second 
,.Ji\"~as approved by the San Diego Coast Regional Commission in 1977 under CDP 

#FS929. The special conditions associated :with that permit included a condition which 
stated that in the event any reinforcement or replacement of footings or piers supporting 
the residential structure were required by the City Building Inspection Department or 
City Engineer, that the permit would become null and void and a new coastal 
development permit would be required. The findings of the permit also state that since a 
Foundation Investigation was submitted that indicated that the existing piers will be 
capable of beariilg the load of the proposed addition without hazard, the project would be 
consistent with the Coastal Act and that if subsequent investigation by the City provided 
any opinion to the contrary, a new coastal development permit would be required. Other 
special conditions also required a deed restriction limiting the use of the premises to a 
single family dwelling and a hold ha:rmless agreement. 

• 

• 

• 
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• The subject site is located within the La Jolla community of the City of San Diego. The 
site is located south of La Jolla Shores, a major recreational area which includes a public 
beach and park. The site is also in close proximity to the La Jolla Beach and Tennis Club 
and a restaurant (The Marine Room), which are situated two to three lots to the north. 
The site is bounded on both sides (north and south) by other residential development 
The beach at this location is of average width (not unusually wide or narrow) and is 
passable for lateral access purposes largely from the north from the vicinity of La Jolla 
Shores. As one walks further south approximately two to four lots from the subject site, . ,. .. 
the beach width significa:iltly narrows making it difficult for lateral access. In fact, as 
noted in the certified La Jolla-:La Jolla Shores LCP Addendum, this entire stietch of ·. 
shoreline is designated as "limited or intermittent access". The LCP also notes that 
lateral access below the bluffs is dependent on tidal fluctuations and is extremely difficult 
in most locations. The LCP also indicates that several of the residences along Spindrift 
Drive have constructed seawalls ari.d installed gunite on the coastal bluffs in this area to . ll 1 

-- stop erosion. The two immediate lots to the north and south both have existing seawalls~ 0\K ctW'W 
at<\ similar to the seawall that exists on the subject property. The majority of the residenCes · 

in this area are older, non-conforming residences that have yet to be redeveloped and 
which are located in close proximity to the bluff edge. 

• 
The standard of review for the proposed development is the City's certified La Jolla-La 
Jolla Shores LUP, La Jolla Shores PDO, and other applicable sections of the former 
implementation plan (municipal code) that was in effect at the time that the proposed 

. development was reviewed aad appPtwod. by the City~ The City of San Diego recently 
received effective certification of an LCP amendment that replaces its former municipal 
code with its new Land Development Code Update. The LCP amendment became 
effective on January 1, 2000. However, the amendment was submitted With a provision 
that the prior municipal code would continue to be applied to projects for which complete 
permit applications were submitted prior to the effective date of the LCP amendment 

• 

The subject proposal was submitted, acted on by the City, and appealed to the 
Commission prior to the effective date of the LCP amendment The Commission finds 
that in this case, the appripriate standard of review is the LCP that was in effect prior to . . 
the effective date of the LCP amendment (i.e ... the former municipal code). 

2. Shoreline Hazards. As noted in the staff report dated 2/1/00 for the findings on 
subsUU:tial issue of the subject project, ~e prppos~d developmen~ inconsistent 'Yith the 
geologic bluff top setback requrrements m the certified LCP. p.S ~V.tMI, ~'*~ ~ 

, V:.'S . . 
~\).tO.~\~ Proposed J'the substantial demolition of an existing two-story over basement, 9,960 

sq.ft. singfe family residence and the reconstruction of the residence totaling 14,630 sq.ft. 
on a 0.53 acre ocean bluff top lot. Also proposed if a new swimming pool. spa, covered 
deck, and landscaping. The developmen · involv~ the substantial remodeVdemolition of 
an existing 9,960 .sq.ft. single family resi ence by demolishing 4,745 sq.ft. and 
constructing 9,415 sq.ft. of new floor resulting in the 14,630 sq.ft. single family 
residence. There is an existing seawall award of the property at beach elevation and a 
gunited coastal bluff inland of the seaw . Other accessory improvements exist on the 
site. These are a boathouse structure on e beach seaward of the bluff but behind the . . - . .. 
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_ existin~eawJ and a terraced patio area seaward of the residenc~ess than 25. ft. from 

the bluff edge). Ta8 p;epasee eevelapment also includes i:a.stallat.iea ef a peel, .spa, 
laaesOafli:ftg, al:)ek B:Bel saangc& tQ ~8 S~ flftEl patia is ~S a.;ea, As noted earlier, the 

I ' 

home was constructed in the 1920's and portions of the residence are located closer than 
25 ft. from the bluff edge. At the southwest comer of the site, the residence is as close as 
9 feet to the bluff edge. In the midwest portion of the site, the residence is approximately 
20 feet from the bluff edge, and at the northwest section of the site, the residence is 
approximately 16 feet from the bluff edge. The applicant proposes to retain these 
western portions of the residence that are closer than 25 feet from the bluff edge. The 
new 9,415 sq.ft. of floor area would consist of both one and two-story additions to the 
existing two-story residence. At the northern portion of the residence, a one-story 
addition is proposed to be located approximately 26 feet from the bluff edge. At the 
southern portion of the residence a new second story addition is proposed to be located 
approximately 32 feet form the bluff edge. The proposed development is4fconsistent 
with the certified SCR overlay ordinance of the City's former Implementation Plan which 
provides, in part: 

Coastal Bluffs 

a. No structure or improvement or portion thereof shall be placed or erected and 
no grading shall be undertaken, within forty ( 40) feet of any point along a 
coastal bluff edge, except for the following uses: 

1) Essential bluff top improvements ... 2) Bluff repair and erosion control 
measures ... 3) Accessory structures ... . 

• 

[ ... ] 

b. A bluff edge setback of less than forty (40) feet but in no case less than 
twenty-five (25} feet, may be granted by the Planning Director where the 
evidence contained in the geology report indicates that: 1) the site is stable 
enough to support the development with the proposed bluff edge setback so that 
it will neither be subject to nor contribute to significant geologic instability 
throughout the anticipated life span of the principal structures .... 

. In addition, the following policies addressiilg bluff top development and shoreline 
protective devices from the La Jolla-La Jolla Shores LCP Land Use Plan are also 
applicable to the proposed development 

2. Coastal Bluff Top Development 

The shoreline bluffs are one of La Jolla's most scenic natural resources. Beautiful in 
themselves, the bluffs provide magnificent vistas of the ocean and shoreline. 
Understandably, these same qualities provide a tremendous incentive to develop 
bluff top property. Such development, however, is not without its risks. As 
indicated on the geologic hazards map (page 108}, many of the bluff areas are 

• 

• 

• 
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unstable and prone to landslides. Over time, as the bluffs continue to recede, 
existing developments will become increasingly susceptible to bluff hazards. In 
many cases, seawalls, revetments, and other types of erosion structures will be 
required to stabilize the bluff. Such structures, while necessary to protect private 
property, ·are poor substitutes for adequate sit planning. Improperly placed structures 
may accelerate erosion ori adjacent properties and seriously impact lateral public 
access. The proliferation of such structures may cumulatively degrade the natural 
scenic quality of the bluffs and interfere with nature shoreline processes. Where 
large comprehensive structure such as breakwaters, groins, or revetments are 
required, the public may ultimately bear the costs. [p. 1 09] . ' 

In order to reduce such problems iri. the future, the following guidelines have been 
recommended for all bluff top development located between the first through coastal 
roadway and the ocean. The guidelines are to be applied to all bluffs having a 
vertical relief of ten feet or greater and whose toe is or may be subject to marine 
erosion.... [p. 1 09] ' . 

·Development Guidelines . 

• A geotechnical report will be required for all bluff top development propoSed to 
be sited within a critical distance from the edge of the bluff, descn'bed as the 
"area of demonstration~" ••• [p. 1 09] · 

• The geotechnical report, prepared by a certified engineering geologist, should 
document that the "area of demonstration., is stable enough to· support the 
proposed development and that the project can be designed so that it will neither 
be subject to nor contribute to significant geologic inst;lbility throughout the 
estimated lifespan of the project·structtires. [p. 110] 

• Bluff top development should be visually compatible with the scale and 
character of the surrounding development and respectful of the natural scenic 
qualities of the bluffs. Structures should be sited and designed to minimize 
alteration of natural landforms. [p. 11 0] 

• Bluff top developments should not contribute significantly to problems of 
erosion or geologic instability on the site or on surrounding properties. This 
includes activities related to site preparation and construction. [p. 110] 

• The placement of shoreline protective works should be permitted only when 
required to serve coastal-dependent uses or to protect existing principal 
structures or public beaches in danger of erosion and when designed to eliminate 
or mitigate adverse impacts on shoreline sand supply. [p. 91] 

• The placement of any necessary shoreline protective works should not be 
allowed to encroach on any area utilized by the public unless ·engineering studies 
indicate that minimal encroachment may be necessary to avoid significant 
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adverse erosion conditions, and that no better alternatives exist. Any infimng 
between protective devices shall encroach no further seaward than adjacent 
functiohing protective works. [p. 91] 

V-l ~~ ... ~ ~~ 
-t~ ~1 ~ 
~~~~~ 
~~§1 • New shoreline protective devices should be constructed and designed to be { ........ ~ 

vi~ually compatible in design, materials., and color with the: existing natural .ll 
01 
~. .....,

1 

: 

environment. [p. 91] . r\f.a-_ ~vt4VS\1 ~ \~ ~ !.} . 

...:J~ . v~l 
At issue with the subject aect and as discussed in the findings for substantial issue, ~ ~ ·t ~ \:.; r 
is whether the extent o oposed demolition of the residence is so substantial that the % ...._r-. s 
applicant should be required to bring the entire ~dence_ into conformance with the _ -~ ] . S: ~ ~ 
above-cited policies, which require that bluff top Structures be setback 25 to 40 feet from~ 3 ..,_ . J ~ 
the bluff edge._ In its approval of past projects involving partial demolition and _ · ''l"' ~ ~ 
_reconstruction of. an existing st:rilcture, the Con:imission has found that if more than 50% .€, ~ ~~ _ 
of the exterior walls of a structure are being demolished, the Pr<.?posal is "n~ ~ ~ ~ 
development" as oppoSed to remodel or an addition to the structure such that tire ~ ~ 
structure must be brought into conformance with the current requirements this ·:q~ ()! , 

particular case, the applicant's architects verbally indicated to Commission staff fairly . . ~ ·i... . 
early in the review process that more than 50% of the exterior walls were being removed; . ~ 
however, there were never any demolition plans in the City file to ·document this . ~ 
assertion. As such, once substantial issue was found by the Commission, Commission 
staff requested in a letter dated 3/14/00 to the applicant's representative that demolition •""' 
plans, along with other geotechnical information, would be necessary in order to develop 
a recommendation for the proposed development. In response to this request, the ~--~ 
applicant's representative submitted. the demolition plans on 3/20/00 along with the -<12 i 
requested geotechnical information. The plans reveal t:J:1at approximately 59% of .:; 
exterior walls are being demolished. 

The awlicants assert that~ La Jolla Shores Planned District Ordinance (PDO), which 
applies to this site, allows for the proposed modifications without triggering a 
requirement to bring the residence into conformance with the setback requirements. The 
applicants cite the provisions of the PDO that states: 

Section 103.0303.2 Nonconfoi:ming Uses and Structures 
/ 

A. The lawful use of land which existed at the time the Planned District regulations 
became effective and which did not conform with said regulations may be 
continued except when specifically prohibited provided no enlargement or 
additions to such use is made. 

B. · The lawful use of buildings existing at the time the Planned District regulations 
became effective with which regulations such building did not conform may be · 
continued, provided any enlargement, addition or alterations to such buildings 
will not increase the degree of nonconformity and will conform in every respect 
with all the District regulations. • 
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C. Improvements, repairs and alterations which do not increase the degree of 
nonconformity of a nonconforming building, structure or improvement shall be 
permitted. . 

[ ... ] 

As noted above, the PDQ allows for "improvements. repairs and alterations" to 
nonconforming structures which do not increase the degree of non-confoimity. The 
provision must be interpreted broadly in light of the significance of the coastal resources 
that are affected by bluff top development. As indicated by the policies of the LUP, 
blufftop development affects sand supply, public access, and scenic naturallandforn:ls,. · VI • 
and raises issues of geologic stability. Since the setback requirements of the LCP are. -~ 

__ intended to.address these potential adverse iri:lpacts, the provision that addresses when ·51~~. · 
nonconforming structures must be brought into compliance with current setback ~~ 9U" I;! .e{ 
~uire:n<:nts must be interpreted and appli~ ~roadly.. · · , . - (iO..N ff 

o5 

In past review of proposed developments on project sites where there is an existing 
seawall, the Commission has found that since the site warranted a seawall, the site is then 
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regarded to be Iockd in a hazardous location and that a reduction to the 40ft.· geologic • 
blufftop setback was not warranted. In this particular case the original geotechnic~ stu~Y .. ·- __ 

. - implied that the seiwan WaS -ii()fconstructed to proteCt. the existing home. Specifically, 
the geotechnical report by Christian Wheeler '!3ngineering dated 3123/99 states, 

"A seawall that was constructed at about the same time as the original principal 
structure is present near the northwestern property line. It appears that this 
seawall was built as a preemptive measure to protect spme of the improvements 
near the beach and also to increase privacy.'' 

In order to determine whether or not the proposed development could be sited a distance 
of 25 ft. from the bluff edge, Commission staff, in a letter dated 3/14/00 to the applicant's 
representative, asked the applicant's geotechnical engineers to provide an analysis that 
· addressed the stability of the site to support the proposed development as if the seawall 
were·not presently there •. The pmpose of the request was to assure that the proposed . 
development will be safe into the fpture and to assure that new dev~opment o~ the site is 
not dependent on the seawall in its ciment location and configuration. Also requested 
was additional data on bluff retreat and potential for slope failure to determine whether or. 
not a reduction of setback from 40 to 25 feet is adequate to assure the new development 
is safe into the future. Staff also clarified that it was not being implied that the existing 
seawall would 'need to be ·removed; only that the setback analysis be done without relying 
on the seawall. · 

There remains the possibility that, due to its age, the existing shoreline protection may .. · · 
fail Therefore, new ~velopment on the site should not be dependent on its retention for 
safety reasonS and to avoid damage as a result of Wind and wave action associated with . 
storm conditions. Additionally. siting development further inland will allow for . 
. construction of the full range of altemati:ves to the existing shoreline protection including 
.complete removal or loeating any necessary bluff or shoreline protection further inland. 
Such alternatives would avoid encroachment on sandy beach and eliminating or 
minimizing the adverse effects of protective devices on shoreline sand supply, visual 

quality and public access. ~ (\.ftv.J i)\.rii-(.WI ·~,...~-""'l·f.r 

The applicant's geotechnical engineers responded in o letters dated 3/17/00 and 
3/23/00. The engineers stated in the letter thaUhey ad performed a slope stability 
analysis with the assumption that the seawall at th ase of the seacliff was not there. 
The engineers also indicated that the seawall was onstrilcted in approximately 1928 for 
the purpose of protecting the improvements on e beach and increasing privacy but not 
as a result of erosion of the base of the bluff. e analysis demonstrates that the stability 
of the site is not dependent on the seawall. e letter also indicates that the bluff is 
relatively short and the site is most underlain y well-consolidated, Cretaceous-age 
sandstone with a relatively thin cap of Qu -age materials. The engineers 

• 

concluded in the letter that~a 25-foot setbac is appropriate for the site and that the site is 
suitable for the proposed n w construction with implementation of the recommendations 
contained in the report. In dition, the engineers noted that the 1.5 factor of safety line 
~ ~rms of slope stability · ·cates that the residence would be safe at a location closer . • ·-·-···· .. . ~ . . 

~~ r.. • • ~ .. ..fW.1~ \,. q ..;A;;...,\ \v\J: e),_\~ 5&\-b«{ ff"VJ~ f arq 1h± :J\ 
,~di'\"' ~t~ r'~ 0'1 .. ~<\lt"'·· "'' . . J (\q vf ~Y 
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There is an existing concrete patio seaward of the existing residence in the geologic 
setback area. However, since no work is proposed to this patio area, it is permitted to 
remain. Other accessory improvements in the geologic setback area include the 
replacement of stairs. These stairs descend in elevation down the bluff face to the peach 
below. However, it appears from the project plans that only the portion of the stairs 
inland of the bluff edge are proposed to be replaced. Special Condition No. 1 calls for 
the identification of all existing and proposed accessory improvements that all proposed 
accessory improvements proposed within the 25 ft. geological setback area must be at
grade and located no closer than 5 ft. from the bluff edge. The condition further specifies 
that no maintenance of the existing non-nonconforming boathouse/cabana shall be , 
permitted and that the fire pit seaward of the bluff edge near the seawall shall be 
removed. Also, Special Condition No. 6 requires that no shoreline or bluff protection 
devices will be permitted to protect any existing or proposed accessory improvements · 
should they become threatened in the future. 

On a related point, the existing non-conforming accessory structure (cabana/boat house) 
seaward of the geologic blufftop setback was permitted to remain pursuant to the City's 
permit The conditions of the City's permit allowed the applicant to remove debris, etc. 
from the structure in the event of unsafe conditions but that no repair or maintenance to 
extend the period of use of the structure would be permitted. As such, this structure 
would deteriorate naturally to the point that it would eventually need to be removed. 
In addition, the City required the applicant to remove landscaping (i.e., four palm trees) 
that had been installed inland of the seawall and seaward of the bluff edge. As noted 
earlier, the entire bluff face is presently gunited and there is also an existing seawall on 
the beach seaward of the bluff. These structures were installed prior to the Coastal Act 
and due to their age, it is feasible that at some point in the future they will eventually fail. 
As such, Special Condition #2 addresses future development on the site through 
recordation of a deed restriction and that requires that no maintenance to the 
cabana/boathouse, gunite on the bluff face or seawall; new additions; or other 
development on the site shall be permitted without a subsequent amendment to this 
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· coastal development permit. In addition, Special Condition #3 requires the removal of 
the palm trees located seaward of the bluff edge as this was a condition of the City's 
coastal development permit for the subject development proposal. 

The Commission also recognizes the inherent risk of shoreline development. There is a 
risk associated with any shoreline development including damage to the seawall or to r 

• 
property as a result of wave and storm action. Given that the applicants have chosen t~ In f~M Y 

~ \o construct the proposed residence despite these risks, the applicants must assume the risks. (J ~ ~ 
Accordingly, Special Condition #4 requires that the applicants record a deed restriction ... ~"' ~ 
that evidences their acknowledgement of the risks &;td that indemnifies the Commission z._). f'J ~ l4 
against claims for damages that may be brought oy third ,Parties against the Commission -11" 1 
as a result of its approval of this pertnit. 'Ele pt=Gpesea ae"+'elopment for substantial eJ:r. EC~t:.. 
demol.WoD aDd kesoasu:ucti<m. of a siagle fa:mtly Rt&iacace rqrresents :aew de¥Clopmeat. . . . .. . . . . . . . ~lk . 
tGlP: As conditioned to not permit any portion of the propo · · to be ~/nu 1 • 
located within 25ft. of the bluff edge, the proposal can be found consistent wi~ the . · ·~ 
applicable LCP provisions. Therefore, only as conditioned,' can the proposal be found 
consistent with the certified La Jolla-La Jolla Land LCP Land Use, La Jolla Shores PDO 
and the SCR overlay ordinance of the City's former implementation plan of the certified 
LCP. 

3. VISUal Access. The proposed development is inconsistent with the following 
policies of the certified La J olla-La Jolla Shores LCP Land Use Plan. 

"La Jolla's relationship to the sea should be maintained. Existing physical 
and visuaJ. ~ess to ~-shoreline and ocean should be protected and improved." 

''La Jolla's .physical assets should be protected in future development and 
redevelopment; particularly with respect to the shoreline, significant 
canyons, steep slopes. Ocean views should be maintained and open space 
retained whenever possible." 

"View corridors utilizing side yard setbacks~ should be encouraged along shoreline 
and blufftop areas, in order to avoid a continuous wall effect. Even narrow corridors 
create visual interest and allow for sea breezes to refresh passersby .... " 

' . ~ .. 
Setbacks and view corridors should be kept clear of trash receptacles, utility 
boxes, storage materials, untrimmed landscaping or any other obstructions. 
which may interfere witli visual access. 

In addition, the City's previously certified implementation plan (municipal code) required 
. open fencing in the side yard areas not to exceed six feet in height with a three foot solid 
base and open fencing on top. Given that the proposed development is located between 
the first coastal road and sea, it is subject to the above-quoted LCP polic?.es and 
ordinances that protect visual resources. As noted in the findings for substantial issue in 
the staff report dated 2/1/00~ the City. did an extensive visual' analysis of the proposed 

• 

• 
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development. The subject site is located opposite of Saint Louis Terrace which is a 
public street that runs in an east-west direction and is perpendicular to ft.l~_subject s_i~~---- __ _ 
While. traveling in a westerly direction along Saint Louis Terrace, there are existing 
horizon ocean views above the roofline of the existing residence (as well as other 
development adjacent to it). The views diminish as the street descends in elevation while 
approaching the subject site. In other words, the closer one approaches the site, the 
residence encroaches into the ocean horizon view above the roofline of the residence. 
While in front of the residence looking west, there are no longer views due to the 
presence of an exiSting very tall hedge. However, even if the hedge were not there, the 
existing residence would obstruct views across the site. In any case, neither the street 
that the subject site is located on (Spindrift Drive), nor Saint Louis Terrace are designated. 
public view corridors in the certified LCP. As such, more. stringent requirements that 
apply to designated view corridors do not apply to this site. However, the above-cited 
policies which provide for protection of views throughout side yards do apply regardless 

-- of whether the site or streets leading to the site are designated public view corridors. 
T.bem is an existing very ta:H hedge (approximately 10 ft. high) akmg the esstem preflel'ty 
line adjaaeat te the &t:Feet frontage whieh eestmets ey V:i&\11'& across the site from Saint 
Leais Temu;:e at Spriaaeft Drive. The hedge exteeds aleag the eatire prepert:y lifter 
Hcept at easb siae yard. The B:edge ~ ptoposed to Iemain with the Subject plOpo!W. The 
propos~s~ tlemeliti:oft!.reeoMtmetien of the residence will result in· a portion of 
the roofline of the residence extending into the area where ocean horizon views currently 
can be seen from the upper portions of Saint Louis Terrace. However, because the 
subject site is not a designated public view corridor. this does not pose any conflicts with 
regard to the policies of th~ certified LCP addressing protection of designated public 1 J . L 

view corridoJ"S. , · · .(\k'" 1'k. ~ ~~ )Q.~ ~ 
However. existing and proposed landscaping or fencing iri the side y~'Should be 
designed in a manner that enhances public views toward the ocean to prevent a ''walled 
off" effect, consistent with the policies of the certified LCP. The existing side yards are 
eight feet wide at the south side yard and nine feet wide at the north side yard, where the 
City requires a minimum width of four feet under its former implementing ordinances · 
(municipal code) for sideyard setbacks for the subject residential zone where the existing 
residence is located. The existing setbacks are not proposed to be reduced through the 
proposed development · 

The existing tall hedge that is locat~ along the eastern property line does not extend into 
the side yard setback areas. There appears to be taller, existing vegetationllandscaping 
currently in the side yard setback areas which presently blocks views toward the ocean. 
A small glimpse of the ocean is visible from the street looking west across the north side 
yard area but it is mostly obscured by the existing vegetation in this area. No views are 
presently available looking across the south side yard due to existing vegetation and other 
improvements in this location. In the review of past appeals between the sea and the first 
coastal road, the Commission has found that the LCP requires low landscaping to protect 
views, etc. In addition, the Commission has also historically required that fencing in the 
side yard areas be composed partially of open materials for. the purposes of opening up 
views toward· the oeean and preventing a walled off effect The Commission has taken 
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the position m past similar projects (A-6-US-98-85/Holmes, A-6-US-98-169/Moncrieff) • 
that through inst~ation of o~r:t. fencing in-~~.~~~ yard setbac!'s along ~e ~as~~~··-------·-· . 
frontage of the properties between the first coastal road and sea, a "window" to the ocean 
in the side yard setback areas can be preserved while looking west from the street 
elevation, as is support.ed by the policies of the certified LCP. Even small glimpses of the 
ocean while driving or walking by give passersby the feel of being close to the ocean and 
eliminates a continuous wall effect. As noted in the earlier cited LCP policy language, 
" ... Even narrow corridors create visual interest and allow for sea breezes to refresh 
passersby ... " In those cases where views would still not be achieved through installation 
of open fencing, it is still required to help to prevent a "walled off' effect. 

I 

Because the subject site is not located within a designated public view corridor, any 
proposed encroachment into the ocean horizon views that are visible from the upper 
portions of Saint Louis Terrace looking west do not raise an inconsistency with the 
certified LCP. Howevert for those properties located between the sea and the first coastal 
~ the LCP policies do call for the opening up side yard areas including keeping side 
yai:d areas free of imtrlmmed landscaping or other obstructions in addition to the 
installation of open fencing in order to prevent a '\Valleq off' effect as well as to enhance· 

i;:t' any existing public views toward the ocean. Therefore, Special Condition #3 requires . 
• ~· revised landscape/fence plans that includes that all landscaping in the siqe yard areas be .y · · "ted to a height of three feet. The condition also requires that fencing in the side yard · 

~ ~ ~ setb areas be limited to six feet in height and be composed of at least 50% open 
t~ f) materials. As such, views toward the ocean in the sideyard setback areas will be 
'\ ~ enhanced and the open fencing will help to prevent a "walled-off' effect, consistent with 
c{ the policies of the certified LCP. 

4. public Access/Recreation. Both the certified LCP and the Coastal Act contain 
policies protecting physical access to the beach and ocean. The subject site is located 
between the first public roadway and ~e sea. The beach area is located south of La JoTia 
Shores which is one of the most populai beaches in San Diego County. The area seaward 
of the proposed seawall on the subject site is used by residents and beach-goers alike for 
strolling and other recreational activities. There is an existing improved vertical access 
easement two lots to the north at the Marine Room restaurant that provides access to this 
area of beach. While strolling along the beach in a southerly direction from La Jolla 
Shores, beach-goers can go a few lots south of the subject site; however, the bluffs 
become quite steep and the beach narrows further south such that physical access around 
the bluffs to La Jolla Cove is not possible. In addition, th~ waves come all the way up to 
the seawall at moderate to high tide conditions making lateral public access at these times 
not possible. 

As noted in the findings for substantial issue, the subject site contains an existing seawall 
that was constructed prior to the Coastal Act. The seawall was constructed seaward of 
the natural bluff in order to provide for. accessory improvements. Under the standards of 
the Coastal Act and the certified LCP. if this seawall were proposed today. it would likely 
be ~uired to be l~ted more landward. along the contour of the natural bluff edge to 
minimize adverse impacts to public access and sand supply. The existing seawall is 

• 

• 



. . . 
f • 

• 

• 

• 

A-6-US-99-1~. 
Page lA:i.J 

.. ~ . 

within the stringline o~seawalls in the area As such, the existing seawalls in this 
area somewhat inhibit the amount of dry sandy beach ~ iliat is accessible to the Pl!~!l~.-. ____ _ 
for lateral public access dUring htgher tide conditions. · 

: UN~ 

. Section 30604( c) of the Act requires that a specific access fmdings be made for any 
project located between the frrst coastal roadway and the sea. The project site is located 
between the ocean and the first coastal roadway (Sprindrift Drive). As noted above, there 
is an existing vertical public access easement located at the Marine Room restaurant two 
lots to the south of the site which is used to gain access to the beach. In addition, the site 
is located about one-half mile from Kellogg Park and the La Jolla Shores beach 
recreational area. where unlimited access to the, shoreline is provided. As such, the 
proposed project will not result in any adverse impacts to physical public access. · 
Furthermore, as required in Section 30604(a) for development bet;ween the firs.t public 
road and the sea, the project. as conditioned, is found consistent with all other public 

-~ access and recreation policies ofthe Coastal Act. Special Condition No. 6 bas been 
attached which serves notice to the applicant that by acceptance of the permit. the · 
applicant acknowledges the potential public rights. and/or public trust which may exist on 
the sandy beach area of the property and that the Commission's approval of the project 
may not be used or construed as a means to interfere with any kind of public rights. 

. . 

. 5. Local Coastal Planning. Section 30604(a) 'also requires that a coastal 
development permit shall be issued only if the Commission finds that the permitted 
development will not prejudice the ability of the local government to prepare a Local 
Coastal Program (LCP) in conformity with the provisions of Chapter 3 of the Coastal 
Act. 

The subject site is zoned SF and is designated for residential use in the La Jolla Shores 
PDO. The proposed existmg single family residence is cons~stent with that zone and. 
designation. The subject site is also located within the Sensitive Coastal Resource (SCR) 
overlay zone of the City's former implementation plan. The proposed residence, as 
conditioned, can be found consistent with the SCR overlay. 

The certified La Jolla-La Jolla Shores LCP Addendum contains policies which address · 
shoreline protective devices, protection of public access and protection and improvement 
of existing visual access to the shoreline and t)lat ocean views should be maintained in 
future development and redevelopment. With regard to the proposed siting of the 
proposed residence, it has been documented that the proposed development will be safe 
for its anticipated life and that its proposed siting and configuration is not dependent on 
the existing seawall located seaward of it Therefore, only as conditioned for revised 
building plans such that no evelopment is permitted seaward ofthe 25 ft. geologic 
blufftop setback line, can e proposed development be found consistent with the 
certified Land Use Plan. addition, the certified LUP calls for opening up of side yard 
areas to enhance visual ss to the sea. Therefore, as conditioned such that all new 
proposed plantings wi · the sideyard setback be low level vegetation so as to not 
obstruct views toward th ocean in the si~eyard setback areas, can the proposed 
development be found c sistent with the Coastal Act and certified LUP. In summary. 
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the proposed development, as conditioned, can be found consistent with the certified LCP 
and all applicabl<f Chapter 3 policies of the Coastal Act. 

l 

6. Consistency with the California Environmental Quality Act CCEQA). 
Section 13096 of the Commission's Code of Regulations requires Commission approval 
of Coastal Development Permits to be supported by a finding showing the permit, as 
conditioned, to be consistent with any aJ?plicable requirements of the California 
Environmental Quality Act (CEQA). Section 21080.5(d){2)(A) ofCEQA prohibits a 
proposed development from being approved if there are feasible alternatives or feasi.ble 
mitigation measures available which would substantially lessen any significant adverse 
effect which the activity may have on the environment. 

The proposed project has been conditioned in order to be found consistent With ·the 
shoreline hazards, public access and visual resource policies of the Coastal Act. 
Mitigation measures, includirig· conditions addressing geologic setback, future 
maintenance of non-cOnforming accessory improvements, landscaping and fencmg, 
public rights and assuniption of risk, will minimize all adverse environmental impacts. 
As conditioned, there are no feasible alternatives or feasible mitigation measures 
available which would substantially lessen any significant adverse impaCt which the 
activity may have on the environment. Therefore, the P,mmission finds that the 
proposed project is the least environmentally-damaging feasible alternative and can be 
found consistent with the requirements c:if the Coastal Act to conform to CEQA. · 

STANDARD CONDITIONS: 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development. 
shall not commence until a copy of the permit, signed by the permittee or authorized 
agent, acknowledging receipt of the permit and acceptance of the terms and 
conditions, is returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years 
from the date on which the Commission voted on the application. Development 
shall be pursued in a diligent manner and completed in a reasonable period of time. 
Application for extension of the permit must be made prior to the expiration date. 

3. Compliance. All development must occur in strict compliance with the proposal·as 
set forth below. Any deviation from the approved plans must be reviewed and 
approved by the staff and may require Commission approval. 

4. Interpretation. Any questions of intent or interpretation of any condition will be 
resolved by the Executive Director or the Commission. 

· 5. Inspections. The Commission staff shall be allowed to inspect the site and the 
development during constru~tion, subject to 24-hour advance notice. 

• 

• 

• 
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6. Assignment. The permit may be assigned to any qualified_ person, provided assignee 
files with the Commission an affidavit accepting all terms and conditions of the -·· --··- -peii:Dif. ---·- ·-· ------ ·----· ·---· ··- --···-··-. ·-·. -··- ·-· ··-· ··-··----···-·- -···-··----······· --·-·--·-·--. 

7. Tenns and Conditions Run with the Land. These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permittee to bind all 
future owners and possessors of the subject property to the terms and conditions. 

(G:\San Diego\L.EE\A--6-U8-99-160Sl!mmitRcloun:es. L.P. ON stftpt.doc) 
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SIERRA 
CLUB 

Office (619) 299-1743 
Conservation (~19) 299-1741 

Fax (619) 299~1742 
Voice Mail {619) 299-1744 

roUNDHl 1892 
! 

San Diego Cha.pte.r . ! , • 
ScrviiJjJ the En:vkonmcnr in San D1ego and Impen'al Count/C:$ Jtitm!llWJt~ 

Hon. Sara Wan, Chair 
California Coastal Commission 
April4, 2000 

APR 0 5 2000 

CAUFOR!':'i\ 
COASTAL COMMISSION 

SAN DIEGO COAST DISTRICT 
SUBJECT: MON 24c::Summit R.esou.rces,. L.P; A-6--US-99-160 

Dear Chairman Wan a:nd Com:missioners: 

The San Diego Sierra Club~ through its Coastal Committee, strongly supports the Staff 
recomDJendation on appeal for this project. Currently. there are at least seven shoreline 
projects in the San Diego pipelixm which raise similm issues. Of particular importance in 
these projects are I) the 50% demolition rule in regard to new development and 
nonconforming rights fur exi,.qio,g structures; and 2) the protection of visual access to the 
shoreline. Because of the cwuulative impacts to the shoreline and visual access from 
these multiple projects, as well as what we believe to be a serious misinterpretation by 
both the City and applicants' agents of the Local Coastal Program and Land Use Plan 
regulatiom and policies, we urge your adoption of all ofthe Special Conditions 3$ 

recommended by staff Such clarification by the Commission as to the correct 
interptetation of the LCP will help both applicants and the public in addressing future 
development. As such, the Special Conditions are critical to our support fur this project. 

1. Tbe 50% demolitiou rule {SDMC 105.0204 A.1): 

Botb City staff and applicants' agents make the argument that the 500.1> demolition 
rule only refers to whether a CDP exemption may be obtained. Since a CDP was 
required and obtained. they believe they have satisfied the regulations. Our 
ixrterp.-etation, to the contrary? 1::uu been that of your staff. We believe the requirement 
for a COP iudicides that the pl'Oject constitutes "new development,"' which,. 
accordingly, requires conformance with CWTent Local Coastal Program and Land Use 
Plan regulations and policies. In this ease, therefore, we believe the proposed project 
should observe current geologic setback requirements since more than 500/o of the 
existing structure is apparently being demolished. 

Should the nonoonfonniog portiom of the structure be retained seaward of the 
geologic setback line, the existing DOnCOnformity would be dramatically increased 
through the sheer bulk and scale of an essent:ially new structtn"e in a geologically 
hazardous location. such that future sboreliru: protection requirements could become 
problematic by eliminating the poasihility of alternative considerations of the least 
environmentally damaging alignment and design. 

EXHIBIT NO. 17 
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OfBct: (619) 299-1743 
Conservation (619) 299-1741 

Fax (4i19) 299-1742 
Vole~ Mail (619) 299-1744 

Both the Appeal and the Sta.ff.lteport correctly.statcthe visualreso'U.l'Ce policies of the 
certified La JolJa-La JoUa Shores LCP Land Use 'Plan. While the commtmity 
anticipated specific implementation oftbose policies after oortif'acation ofthe 1983 
Plan, it rarely hapr>cnc:d. ThUS. in an effort to iDsurc the implementation intended 
since 1983, the requisite specificity has been included in the 2000 Land Development 
Code. 'I'hus. we stronsly support Staff's Conditions requiring opening up of side 
yards aDd :fimces in order to prevtmt the co:lltio.uous. wall effect that bu been created 
siru:e 1983 through failure ofboth implementation and~ And we believe 
both the 1999 Municipal Code, as well as the 2000 Land Development Code support 
Staf:P s position. 

3. Enfoteemeut: 
ln San Diego. it is well known that enforcemenL of code violations is almost 
llODI:Xistent, because of the City's budget choice to~ tlmdiq for both the Code 
Enfurcmmmt Dept. afid the Park and Recreation Dept. Currently, rnueh enfurcement 
is allocated to lifeguards. Oiven t.bhi :n:alny ~ we wonJd appreciate c.iarification :from 
the Commission as to what :tDfJebanism exists. or w:ill be used.. beyond the deed 
restriction, to emure the prohibition against~ and repair of the . 
mnconfor:ming acceiBOry st:ruct.ures and to assure the maintenance of landscaping to 
provide visual access through the sideyard setbacks. Who will monitor these 
c:onditiom? 

4. Co•cl•sio•a: 
The San Diego Sierra Club greatly appreciates the dedic~ persistence, and 
professionalism of the local Coastal Staff in ~ing this difficnlt project. The 
Staff recommendations, if adopted, will go far in bringing shoreline development in 
San Diego into compliance with the 1etter and intent of the certified LCP IUld La Jolla 
Land Use Plan. Thank you fbr your consideration. 

Sibcerelyyoun, ~ 

~~ 
San Diego Sierra Club Coastal Committee 

3820 Ray Street, SlilR Diego, CA 92104-3623 
_..aiemaclub.org 
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JRLE' SC&U¥ 
THE WILLIS ALLEN COMPANY 

ANDREW E. NELSON 
President 

January 24, 2000 

Rusty Areias 
Chainnan 
California Coastal Commission 
1400 "N" Street, Suite 9 
Sacramento, CA 95814 

Re: 1900 Spindrift Drive, La Jolla 

Dear Chainnan: 

RECEIVED 

JAN 2 7 2000 
CALIFORNIA 

COASTAL COMMISSION 

Exclusive Affiliate 

SOTHEBY'S 
INTERNATIONAL R£ALTY 

JAN 2 8 2000 

CA.UFORf,~IA 
COASTAL COM;.AISSiON 

SAN DIEGO COAST DISTRICT 

I am writing again on behalf of the proposed project to be constructed at 1900 Spindrift in 
La Jolla, California 92037. 

I have reviewed the plans in detail and give my complete endorsement and support for 
this project. It's not often an architect can create something that matches a site as well as 
this and I salute the architect, Don Edson, for his work 

The plan shows a home that will fit in well with the established character of La Jolla 
neighborhoods. The style and setting well represents our La Jolla coastal community. 

I urge you to approve the owners design plan. Thank you ahead of time for your 
thoughtful consideration of this project. · 

Very truly yours, 

Willis Allen Company 

~ 
Andrew E. Nelson 
President/CEO 

cc: Peter Douglas 
California Coastal Commission 
45 Fremont Street, #2000 
San Francisco, CA 94105-2219 

858.459.4033 La Jolla Office • Fax: 858.459.7538 • Direct: 858.459.4035 ext 
1131 Wall Street, La Jolla, CA 92037 • P.O. Box 1887, La Jolla, CA 92037 

EXHIBIT NO. 18 
APPLICATION NO. 

A-6-LJS-99-160 
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RECORDING REQUESTED BY 
CITY OF SAi'i DIEGO 

PLAJ."l":N1NG & DEVELOPMENT REVIEW 

A.l'lD ·wHEN RECORDED MAIL TO · 
PERlvfiT INTAKE 

MAlL STATION 501 

SPACE ABOVE THIS LINE FOR RECORDER'S USE 

LA JOLLA SHORES PL~1'i"NED DISTRlCT/COASTAL DEVELOPNfENT AND 
SENSITIVE COASTAL RESOlJRCE OVERLAY ZONE PERMITS NO. 99-0007 

CMMRPl 
1900 SPINDRIFT DRIVE 

PLANNING COMMISSION 

This Permit, is granted by the PLANN1NG COMMISSION of the City of San D.iego to 
SUMMIT RESOURCES, L.P., Owner/Permittee pursuant to Sections 103.0300, 11 1.1201,. 
101.0480 AND 111.0508 of the Municipal Code of the City of San Diego. The 0.56 acre site is 
located at 1900 Spindrift Drive at the intersection with Saint Louis Terrace in the SF (Single-
Family) zone of the La Jolla Shores Planned District withinthe boundaries of the La Jolla . 
Community Plan area. The project site is legally described as a Portion of Pueblo Lot 1285, Map 
No. 1762. 

• 

Subject to the terms and conditions set forth in this permit. permission is granted to 
Owner/Permittee to remodel an existing 9,960 square-foot residence, demolishing 4,745 square
feet and adding 9,415 square-feet, resulting in a 14,630 square-foot residence with a 059 Floor 
Area Ratio, described as, and identified by size~ dimension, quantity, type and location on the • 
approved Exhibits "A", dated December 4. 1999, on file in the Planning and Development 
Review Department The facility shall include: 

a. Remodel an existing 9,960 square-foot single-family residence with demolition and 
new construction resulting in a 14,6'30 square 4 foot residence with a FAR of 0.59; 

b. Landscaping (planting, irrigation and landscape related improvements); and 

c. Off-street parking facilities; and 

d. Maintenance of an existing boathouse, walls, fences, decks and mature landscaping. 

e. Accessory improvements determined by the City Manager to be consistent with the 
land use and development standards in effect for this site per the adopted Community 
Plan, California Environmental Quality Act guidelines, public and private 
improvement requirements of the City Engineer, the underlying zone(s), conditions of 
this permit, and any other applicable regulations of the Municipal Code in effect for 
this site. 

I. Construction, grading or demolition must commence and be pursued in a diligent manner 
· within 36 months afteF the effective date of final approval by the City, following all appeals. 
Failure to utilize the permit within 36 months will automatically void the permit unless an 

Page 1 of7 
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Extension of Time has been granted. Any such Extension of Time must meet all the Municipal 
Code requirements and applicable guidelines in effect at the time the extension is considered by 
the appropriate decisionmaker. 

2. No permit for the construction, occupancy or operation of any facility or improvement 
described herein shall be granted, nor shall any activity authorized by this permit be conducted 
on the premises until: 

a. The Permittee signs and returns the Permit to Planning and Development Review; and 

b. The Permit is recorded in the office of the San Diego County Recorder. 

3. Unless this permit has been revoked by the City of San Diego the property included by 
reference within this permit shall be used only for the purposes and under the terms and 
conditions set forth in this permit unless othenvise authorized by the City Manager. 

4. This permit is a covenant running with the subject property and shall be binding upon the 
Permittee and any successor or successors, and the interests of any successor shaH be subject to 
each and every condition set out in this permit and all referenced documents. 

5. The utilization and continued use of this permit shall be subject to the regulations of this 
and any other applicable governmental agencies. 

6. Issuance of this permit by the City of San Diego does not authorize the applicant for said 
permit to violate any Federal, State or City laws, ordinances, regulations or policies including, 
but not limited to, the Federal Endangered Species Act of 1973 and any amendments thereto (16 
U.S.C. Section 1531 et seq.) 

7. The Ov.ner/Permittee shall secure all necessary building permits. The applicant is 
informed that to secure these permits, substantial modifications to the building and/or site 
improVements to comply with applicable building, fire, mechanical and plumbing codes and 
State law requiring access for disabled people may be required. 

8. Before issuance of any building or grading permits, complete grading and working: 
drawings shall be submitted to the City Manager for approvaL Plans shall be in substantial 
conformity to Exhibit "A," dated December 2, 1999, on file in the Planning and Development 
Review Department. No change, modifications or alterations shall be made unless appropriate 
applications or amendment of this permit shall have been granted. 

9. All of the conditions contained in this Permit have been considered and have been. 
determined to be necessary in order to make the findings required for this discretionary permit. 
It is the intent of the City that the holder of this Permit be required to comply with each and 
every condition in order to be afforded special rights which the holder of the Permit is obtaining 
as a result of this Permit. It is the intent of the City that the Owner of the property which is the 
subject of this Permit either utilize the property for any use allowed under the zoning and other 
restrictions which apply to the property or, in the alternative, that the Owner of the property be 
allowed the special and extraordinary rights conveyed by this Permit, but only if the Owner 
complies witll all the conditions oft"le Permit. 

In the event that anv condition of this Permit. on a le2al challen2:e bv the Owner/Permittee 
of this Permit, is found or held by a court of competent joosdiction to-be invalid~ unenforceable 
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or unreasonable, this Permit shall be void. However, in such an event, the Owner/Pennittee shall 
have the right, by paying applicable processing fees, to bring a request for a new Pennit without • 
the "invalid" conditions(s) back to the discretionary body which approved the Pennit for a 
determination by tllat body as to whether all of the findings necessary for the issuance of the 
Permit can still beimade in the absence of the "invalid" condition(s). Such hearing shall be a 
hearing de novo and the discretionary body shall have the absolute right to approve, disapprove 
or modify the proposed Permit and the condition(s) contained therein. 

10. This Coastal Development Permit shall become effective on the eleventh working day 
following receipt by the Coastal Commission of the Notice of Final Action, following all 
appeals. 

11. Title Restrictions. Prior to the commencement of any work or activity authorized by t:hi:s: 
permit, the Owner/Permittee shall execute a Notice of Hazardous Condition-Indemnification and 
Hold Harmless Agreement, in a form and content acceptable to the Development Services 
Director, or designated represen~ative which shall provide: a) that the applicant understands that 
no new accessory structures and landscape features customary and incidental to residential uses 
shall be developed within five feet of the BluffTop (as illustrated on approved plan Exhibit "A,." 
dated December 2, 1999, on file in the Planning and Development Review Department) or on the 
face of the Bluff; and b) that the applicant understands that the site may be subject to 
extraordinary hazard from coastal bluff erosion and the applicant assumes the liability from such 
hazards; and c) the applicant unconditionally waives any claim ofliability against the City of 
San Diego and agrees to defend, indemnify and hold harmless the City of San Diego and its 
advisors relative to the City of San Diego's approval of the project and for any damage due to 
natural hazards. This Notice of Hazardous Conditions-Indemnification and Hold Harmless 
Agreement shall be recorded against title to the property and shall run "With the land, binding • 
upon all successor and assigns. 

ENVIRONMENTAL/l\1ITIGATION REQUIREMENTS: 

12. The owner/permittee shall comply with the Mitigation, 'Monitoring and Reporting Program 
(MMRP) as specified in Mitigated Negative Declaration No. 99-0007 (LDR No. 99-0007), to the 
satisfaction of the City Manager and the City Engineer. Prior to the issuance of the first grading 
permit and/or recordation of the first final map, all mitigation measures as specifically outlined in 
the MMRP shali·be implemented for the following issue areas: Historical Resources and 
Geology. 

ENGINEERING REQUIREMENTS: 

13. Prior to the issuance of any building permits, the applicant shall obtain a grading pennit 
from the City Engineer (referred to as an "engineering permit") for the grading proposed for this 
project. All grading shall conform to requirements in accordance with the City of San Diego 
Municipal Code in a manner satisfactory to the City Engineer .. 

14. The drainage system proposed with this development is subject to approval by the City 
Engineer. 

15. Prior to building occupancy, the applicant shall conform to the Municipal Code, "Public 
Improvement Subject to Desuetude or Damage." If repair or replacement of such public 
imp:rovements is required, the owner shall obtain the required pennits for work in the public 
right-of-way, satisfactory to the permit-issuing authority. 
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16. The "Notice, of Geologic Conditions", signed by the O'vvner, must be recorded with the 
County Recorder 'before or concurrent "With issuance of a permit. The notice reflects the potential 
for ground rupture along the potentially active fault trace discovered during the investigation. 

! 

PLANNING/DESIGN REQUIREMENTS: 
...... . 

17. No fewer than two (2) off-street parking spaces shall be maintained on the property at all 
times in the approximate locations shown on the approved Exhibits "A," dated December2,.. 
199 9, on file in the Planning and Development Review department. 

18. There shall be compliance with the regulations of the underlying zone(s) unless a deviation 
or variance to a specific regulation(s) is approved or granted as condition of approval of this 
permit. Wnere there is a conflict between a condition (including exhibits) of this permit and a 
regulation of the underlying zone, the regulation shall prevail unless the condition provides for a 
deviation or variance from the regulations. Where a condition (including exhibits) of this permit 
establishes a provision which is more restrictive than the corresponding regulatiC?n of the 
underlying zone, then the condition shall prevail. 

19. The height(s) of the building(s) or structure(s) shall not exceed those heights set forth. in the 
conditions and the exhibits (including, but not limited to, elevations and cross sections) or the 
m<L"{imum permitted building height of the underlying zone, whichever is lower, unless a 
deviation or variance to the height limit has been granted as a specific condition of this permit. 

20. A topographical survey conforming to the provisions of the Municipal Code may be 
required if it is determined, during construction, that there may be a conflict between the 
building(s) under construction and a condition of this permit or a regulations of the underlying: 
zone. The cost of any such survey shall be borne by the permittee. 

21. Any future requested amendment to this permit shall be reviewed for compliance with the 
regulations of the underlying zone(s) which are in effect on the date of the submittal ofthe 
requested amendment. 

22. No building additions, including accessory structures and uses, shall be pennitted unless 
approved by the City Manager. 

23. · The Owner/Permittee acknowledges that the existing rear coastal bluff pool cabana. does 
not conform to current Municipal Code -Development Standards. The City ~.vill not require 
removal of the non-conforming pool cabana at this time, due to the anticipated adverse effects on 
the coastal bluff face. It is anticipated that the pool cabana will deteriorate over a period of time .. 
It is the owner/Permittee's responsibility to remove the pool caban~ and associated debris 
(everything except the cabana's footings) as it deteriorates naturally or in the event unsafe 
conditions exist. It is also understood by the 0"Wner/Pennittee that the non-conforming pool 
cabana is not to be repaired or maintained to extend the period of use, but simply to let the pool 
cabana deteriorate naturally to the point at which it needs to be removed, as earlier stated. 

24. Pursuant to the San Diego municipal code, the aggregate value of the proposed repairs or 
alterations to non-conforming structures, shall not exceed ±ifr.y (50) percent of the fair market 
value of the improvements. Prior to the issuance of any building permits, the applicant shall 
provide property assessment and construction estimates in compliance "With this provision . 
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25. All private outdoor lighting shall be shaded and adjusted to fall on the same premises 
where such lightsare located. · 

26. The subject property and associated common areas on site shall be maintained in a neat and 
orderly fashion at all times. 

27. No merchandise, material or equipment shall be stored on the roof of any building. 

28. No mechanical equipment shall be erected, constructed~ or enlarged on the roof of any 
building on this site, unless all such equipment is contained within a completely enclosed 
architecturally integrated structure and in compliance with the applicable building height 
regulations. 

LANDSCAPE REQUIREMENTS: 

29. Prior to issuance of any building permits, complete landscape construction documents, 
including plans, details and specifications (including a permanent automatic irrigation system 
unless otherwise approved), shall be submitted to the City Manager for approvaL: The 
construction documents shall be in substantial conformance with Exhibit "A," Landscape 
Concept Plan, dated December 2, 1999, on file in the Plaruring and Development Review 
Department. No change, modification or alteration shall be made unless appropriate application 
or amendment of this Permit shall have been granted. · 

30. Prior to issuance of grading permits, interim landscape and erosion control measures for 
those slopes requiring revegetation, shall be submitted to the satisfaction of the City Manager 
and City Engineer. All plans shall be in substantial conformance to Exhibit "A," dated 

• 

December 2, 1999, on file in the Planning and Development Review Department and all other • 
applicable conditions of related permits. 

31. Prior to final inspection it shall be the responsibility of the Permittee to install all required 
landscape and obtain all required landscape inspections and to obtain a No Fee Street Tree 
Permit for the installation, establishment and on-going maintenance of all street trees. Copies of 
these approved documents must be submitted to the City Manager. 

32. All required landscape shall be maintained in a disease, weed and litter free condition a:t 
all times and shall not be modified or altered unless this Permit has been amended. 
Modifications such as severe pruning or "topping" of trees is not permitted unless specifically 
noted in this Permit. The Permittee, or subsequent Owner shall be responsible L: n1:aintain all 
street trees and landscape improvements consistent with the standards of the Landscape 
Technical Manual. 

3 3. If any required landscape (including existing or new plantings, hardscape, landscape 
features, etc.) indicated on the approved plans is damaged or removed during demolition, it shall 
be repaired and/or replaced in kind and equivalent size per the approved plans within 30 days of 
completion of construction by the Permittee. The replacement size of plant material after three 
years shall be the equivalent size of that plant at the time of removal (the largest size 
commercially available and/or an increased number) to the satisfaction of the City Manager. 

34. The irrigation system shall incorporate the following items: 
a. Include and install a City-approved electrically controlled automatic rain shut-off 

device. 
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b. 

c. 

d. 

Include and install a City approved moisture-sensing device for turf irrigation 
circuits . 
Include and install low precipitation rate nozzles. Heads shall be located to 
minimize overspray. Adjustment and timing of the heads shall be coordinated to 
reduce the potential for run-off. 
Include and install an irrigation electric controller. The controller shall be 
seasonally adjusted to operate the system with the least practical amount of water 
applied (minimum ETO). 

APPROVED by the PLANNING COM:tv1ISSION of the City of San Diego on December2, 
1999 . 
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ALL-PURPOSE CERTIFICATE 

Type/Number of Document: LJS/CDP/SCR No. 99-0007 
Date of Approval: December 2, 1999. 

STATE OF CALIFORL"l"IA 
COUNTY OF StN DIEGO 

Robert Korch, Development Project Manager 

On before me, BETH ANN CARROLL (Notary Public), personally appeared. 
Robert Korch, Development Project.Manager of Planning and Development Review of the City 
of San Diego, personally known to me to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/thev executed the same in his/her/their 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity 
upon behalf of which the person(s) acted, executed the instrument. 

W11NESS may hand and official seal 

Signature-=---=-=--------
Beth Ann Carroll 

ALL-PURPOSE CERTIFICATE 

OWNER(S)/PER..\1J.TTEE(S) SIGNATURE/NOTARIZATION: 

· (Seal) 

THE UNDERSIG!'-I'ED OWNER(S)/PERMITTEE(S), BY EXECUTION THEREOF, AGREES 
TO EACH AND EVERY CONDITION OF THIS PERMIT AND PROMISES TO PERFORM 
EACH AND EVERY OBLIGATION OF OWNER(S)/PERMITTEE(S) THEREUNDER. 

Signed Si2ned Typed N-;-am_e __________ Typed N'-;-am_e _______ _ 

STATE OF 
COUNTYO=F~--------

On before me, (Name ofNotary Public) 
personally appeared , personally known to me (or 
proved to me on the basis of satisfactory evidence) to. be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their authorized capacity(ies),and that by his/her/their signature(s) on the instrument 
the person( s ), or the entity upon behalf of which the person( s) acted, executed the instrument. 

WITNESS my hand and official seal. 

Signature----------

• 

.. 

• 

• 
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PLM'NING C01v11\lllSSION 
RESOLUTION NO. 

LA JOLLA SHORES PLAL'\JNED DISTRICT/COASTAL DEVELOPMENT AL'-l'D 
SENSITIVE COASTAL RESOURCE PER.t\1ITS NO. 99-0007(MMRP) 

1900 SPINDRIFT 

WHEREAS, SUM1v1IT RESOURCES, L.P., Owner/Permittee, filed an application with the City 
of San Diego for a permit to remodel an existing 9,960 square-foot residence; demolishing 4,745 
square-feet and adding 9,415 square-feet to result in a 14,630 square-foot residence (as described 
in and by reference to the approved Exhibits "A" and corresponding conditions of approval for 
the associated Permit No. 99-0007, on portions of a 0.56 acre site and; 

WHEREAS, the project site is located at 1900 Spindrift drive at the intersection of Saint Louis 
Terrace in the SF zone of the La Jolla Shores Planned District and within the boundaries of the 
La Jolla Community Plan area and; 

WHEREAS, the project site is legally described as a Portion of Pueblo Lot 1285, Map No. 1762, 
and; 

WHEREAS, on December 2, 1999, the PLANNING COMMISSION ofthe City of San Diego 
considered LJS/CDP/SCR Permit No. 99-0007 pursuant to Sections 103.0300, 111.1201, 

· 101.0480 and 111.0508 ofthe Municipal Code ofthe City of San Diego; NOW, THEREFORE, 

BE IT RESOLVED by the PLA.NNING COM1v1ISSION of the City of San Diego as follows: 

That the PLANNING COM1v1ISSION adopts the following written Findings, dated December 2, 
1999 .. 

FINDINGS: 

LA JOLLA SHORES fPDO) ::(MUNICIPAL CODE SECTION l!)3.0300) 

A. THE PROPOSED CONSTRUCTION Ai~D USE OF THIS SITE MEETS· 
ALL TECHNICAL REQUIREMENTS SET FORTH IN THE ADOPTED 
LA JOLLA SHORES PLANr,'ED DISTRICT ORDINANCE AND THE. LA 
JOLLA SHORES DESIGN MAL"WAL RELATING TO ARCHITECTUR.U 
STYLE, VARIETY Al'l"D DIVERSITY IN DESIGN, HEIGHT, LOT 
COVERAGE, LA.t"'DSCAPING, ORIGINALITY, AND NOV ARIANCES 
ARE REQUIRED. 

The subject 0.56 acre site is existing fully developed with a 9,960 square-foot 
single-family residence, accessory bunk house, boat house, guest quarters and 
other accessory improvements. The project she is within a neighborhood of 
diverse lot configurations and diverse architectural styles. The project site is on a 
bluff top over the Pacific Ocean and surrounded on the remaining three sides by 
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.. 
sirtt.ilar development. The existing hol,lse dates to 1928 and was designed and ., 
resided in by persons of significance and, although the structure and site are 
environmentally historically significant, the property has not been designated by 
the Historical Sites Board. 

The project proposes to demolish 4,745 square-feet of existing improvements and 
construct 9,415 square-feet of new improvements resulting in a total floor area of 
14,630 square-feet and a Floor Area Ratio of0.58 and a building height of28-feet 
8-inches. The existing architectural style is being modified with a sense of 
retention of some of the existing style. Materials utilized for the roof~ walls, 
windows and trim are compatible with the neighborhood, as specified in the La 
Jolla Planned District Ordinance and consistent with the existing architectural 
structure. The La Jolla Planned District Advisory Board has reviewed the project 
and found that it conformed to the PDO and the La Jolla Shores Design Manual. 

B. THE PROPOSED CONSTRUCTION AND USE OF THIS SITE IS 
CONSISTENT WITH THE LA JOLLA SHORES PLANNED DISTRICT 
ORDINANCE WHICH STATES THAT PUBLIC VIE'WS FROM PUBLIC 
RIGHTS-OF-WAY AND PUBLIC PLACES SHALL BE PROTECTED. 

The project site is on the coastal bluff overlooking the Pacific Ocean and is 
opposite the intersection of St. Louis Terrace which intersects with Spindrift • 
Drive. The site is occupied with existing improvements of a single-family 
residence and accessory structures on the 24,461 square-foot lot. The property is 

c. 

surrounded by similar development on both sides and has an overheight hedge on 
the front property line. The site is not shown for coastal view on the La Jolla/ La 
Jolla Shores Local Coastal Program and is not generally accepted as providing 
any existing views to the coast or ocean from any adjoining public rights-6f-way£-
The partial demolition and new construction will not alter any existing public 
views or impact public places. 

THE PROPOSED USE WILL NOT ADVERSELY AFFECT THE CITY'S 
PROGRESS GUIDE AND GENERAL PLAl~, THE LA JOLLA 
COl\iMUNITY PLAN OR THE LA JOLLA SHORES PRECISE PLAN. 

The demolition of 4,745 square-feet of an existing 9,960 square-foot single-family 
home and new construction of9,415 square-feet of floor area to result in a total of 
14, 630 square-feet on a 24,461 square-foot lot, will not adversely affect the City 
of San Diego Progress Guide and General Plan or the La Jolla Community Plan 
and La Jolla Shores Precise Plan that designate this site for single-family use 
consistent with the design as proposed and as sited. 

COASTAL DEVELOPMENT -<Municipal Code Section 105.0202) 

A. THE PROPOSED DEv"ELOPMENT WILL NOT ENCROACH UPON A.t"\iY • 
City's UPDO/CDP/SCR Permit 
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B. 

EXISTING PHYSICAL ACCESSWA Y LEGALLY UTILIZED BY THE 
GENER.\L PUBLIC OR A1'fY PROPOSED PlJBLIC ACCESSWAY 
IDENTIFIED IN AN ADOPTED LCP LAl'l'D USE PLA<'f; NOR \"\1LL IT 
OBSTRUCT VIEWS TO AND ALONG THE OCEAN Al'fn.OTHER 
SCENIC COASTAL AREAS FROM PUBLIC VANTAGE POINTS. 

The proposed development will result in the partial demolition of an existing 
single-family detached residence and accessory structures and the addition of new 
floor area and improvements to a 24,461 square-foot SF zoned lot located at I 900 
Spindrift Drive overlooking the Pacific Ocean from atop a 22-foot high coastal 
bluff. No existing physical public accessway or proposed accessway e..xists or is 
proposed within the La Jolla!La Jolla Shores Local Coastal Program and this 
Program does not identify any public views or view corridors across this property. 
This property. by the shape and configuration of the coastline to the north, south 
and west, affords views of other bluff, beach and coastal improvements and this 
property is visible :from these other locations as well, however, the improvements 
as ultimately to be built-out, will become the view from these points but will not 
be in conflict with the provisions of these plans and programs. 

THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFECT 
IDENTIFIED MARINE RESOURCES, ENVIRONMENTALLY 
SENSITIVE AREAS, OR ARCHAEOLOGICAL OR 
PALEONTOLOGICAL RESOURCES. 

This 0.56 acre lot was developed 70 years ago with a single-family residence that 
has been modified a number of times in the intervening years. The current project 
proposes a partial demolition and new construction to result in a 14, 630 square
foot residence. The site has an existing seawall, boat house and other minor 
improvements on the ocean bluffs and lower beach areas of the lot as well as 
structural improvements within the 40-foot blufftop setback and 25-foot blufftop 
setback permissible with a supporting geotechnical report. The project approval 
will require removal oflandscaping installed on the sandy beach rucas. The 
Environmental Mitigated Negative Declaration and Mitigation Monitoring and 
Reporting Program No. 99-0007, requires archaeological monitoring and recovery 
and that a "Notice of Geologic and Geotechnical Conditions" be signed by the 
owner and recorded that reflects the potential for ground rupture along the fault 
trace discovered on-site. No other adverse affect have been identified on Marine 
Resources, environmentally sensitive areas or archaeological or paleontological 
resources. 

C. · THE PROPOSED DEVELOPMENT WILL COMPLY WITH THE 
REQUIREMENTS RELATED TO BIOLOGICALLY SENSITIVE LA .. 'fDS 
AND SIGNIFICAL'lT PREHISTORIC AL~D HISTORIC RESOURCES A.S 
SET FORTH IN THE RESOURCE PROTECTION ORDINANCE, 
CHAPTER X, SECTION 101.0462 OF THE SAN DIEGO M1JNICIPAL 
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CODE, 'UNLESS BY THE TER.t'VIS OF THE RESOlJRCE PROTECTION •. 
ORDINANCE, IT IS EXEMPTED THEREFROM. 

Th~ remodel of an existing single-family residence with a partial demolition and 
new additions an a 0.56 acre lot in the SF (single-family) zane within the La Jolla 
Shares Planned District, will comply with the biologically sensitive lands and 
significant prehistoric and historic resources provisions of the Resource Protection 
Ordinance. No biologically sensitive lands are within this project area and 
previously added landscaping on the sandy beach area will be required to be 
removed. The property and improvements therein, were considered by the City of 
San Diego Historical Sites Board for possible designation but was not deemed to 
qualify. Because of the age of the improvements existing on the site and location,. 
requirements for Historical Resources have been identified in the· accompanying 
Mitigated Negative Declaration and made a part of the conditions for approval of 
the project. 

D. THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFECT 
IDENTIFIED RECREATIONAL OR VISITOR-SERVING FACILITIES 
OR COASTAL SCENIC RESOURCES. 

This site is not identified in the La Jolla!La Jolla Shores Local Coastai Program as 
a public view corridor to or from the ocean and the site is within a developed 
single-family neighborhood. A private recreational club is located to the north • 
and a public beach and park lie beyond that. The remodeling of this residence 
through a partial demolition and new construction will have no adverse affects on 
these identified recreational and visitor serving facilities and coastal scenic 
resources. 

E. THE PROPOSED DEVELOPMENT WILL BE SITED AND DESIGNED 
TO PREVENT ADVERSE IMP ACTS TO El'i'VIRONMENTALLY 
SENSITIVE HABITATS Ai"'fD SCENIC RESOURCES LOCATED IN 
ADJACENT PARKS AND RECREATION AREAS, AND WilJ .• PROVIDE 
ADEQUATE BUFFER AREAS TO PROTECT SUCH RESOURCES. 

F. 

The existing single· family residence requesting to be remodeled, will have no 
adverse impacts an scenic resources or parks and recreation areas as specified in 
Item D above. Private recreation and public parks are located to the north and are 
not adjacent to this site which shares common lot lines with sin·,j]ar zoned and 
utilized properties. A geotechnical report has been completed which analyzed 
stability of the site far the location of the existing and proposed improvements and 
staff review and completion of a Mitigated Negative Declaration have 
investigared any possible impacts to sensitive habitats and scenic resources and 
found that there are no adverse impacts associated v.-ith this proposed project . 

THE PROPOSED DEVELOPMENT WILL MINI:Y.IIZE THE • 
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G. 

H. 

ALTERATIONS OF NATlJRAL LANDFORl'-'IS Al'H) WILL NOT RESULT 
INiUN"DUE RISKS FROM GEOLOGIC AND EROSIONAL FORCES 
AND/OR FLOOD AND FIRE HAZARDS. 

' 
Th~ site is existing improved since the 1920's and is a relatively flat with a slope 
towards the ocean bluff that descends about 22-feet to the beach area below. The 
site requires minor alteration of existing grades and through review of a required 
geotechnical report, has been determined that the partial demolition and new 
construction to the residence will not result in undue risks from geologic and 
erosional forces. A seawall already exists on the bluffibeach that has protected 
the site from natural erosion and also protected the house above which is 
considered a blufftop improvement. No flood or fire risks or haz;ards are 
unaddressed by this project. 

THE PROPOSED DEVELOPMENT \VILL BE VISUALLY COMPATIBLE 
WITH THE CHARACTER OF THE SURROUNDING AREA, AND 
WHERE FEASIBLE, WILL RESTORE AND ENHANCE VISUAL 
QUALITY IN VISUALLY DEGRADED AREAS. 

This area of the La Jolla Shores Planned District is composed of older single
family homes punctuated by newer construction following demolition and other 
remodeled homes. It is an area of individually designed and sited homes that 
offers owners wider choices in design to maintain the character of the area. The 
area is not considered visually degraded. The partial demolition and new 
additions, proposed to this existing residence will result in a maintaining of· 
architectural integrity and visual quality of the site and neighborhood. 

THE PROPOSED DEVELOPMENT WILL CONFORM WITH THE 
CITY'S PROGRESS GUIDE AND GENERAL PLAN, THE LOCAL 
COASTAL PROGRAM, A.i'fD ANY OTHER APPLICABLE ADOPTED 
PLANS AND PROGRAMS IN EFFECT FOR THIS SITE. 

The maintenance of this existing single-family residence conforms to the La Jolla 
Shores Planned District Ordinance~ the La Jolla Community Plan and the Progress 
Guide and General Plans, the La JollaJLa Jolla Shores Local Coastal Program and 
all other City Ordinances, Codes and Policies for development of this lot. 
Through this application and review for the goals and purposes of the ordinances 
and the completion of a rvlitigated Negative Declaration, this determination has 
been made. 

SENSITIVE COASTAL RESOURCE -fMUNICIPAL CODE SECTION 101.0480) 

A. THE PROPOSED DEVELOPMENT WILL BE SITED, DESIGNED, .Au.""iD 
CONSTRUCTED TO MINIMIZE, IF NOT PRECLUDE, ADVERSE 
IMPACTS UPON SENSITIVE COASTAL RESOURCES AND 
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ENVIRONMENTALLY SENSITIVE AREAS. 
' 

1he 24~461 square-foot single-family zoned lot is improved with an existing 9,960 
square-foot residence and accessory improvements including a seawall, boat 
house, landscaping and other minor improvements. The partial demolition and 
new construction .proposed has been sited and designed to meet the City of San 
Diego bluff top setback as permitted based on a supporting Geotechnical Report 
and to utilize the large buildable area present. The improvements have been 
reviewed as well and recommended for approval by the La Jolla Shores Planned 
District Advisory Board. The proposed development will minimize and preclude 
to the extent possible, adverse impacts to sensitive coastal resources and 
environmentally sensitive areas. 

B. THE PROPOSED DEVELOPMENT WILL NOT ENCROACH UPON ANY 
EXISTING PHYSICAL ACCESSWA Y LEGALLY UTILIZED BY THE 
GENERAL PUBLIC OR ANY PROPOSED PUBLIC ACCESSWAY 
IDENTIFIED IN THE ADOPTED COMMUNITY PLAN; NOR WILL IT · 
OBSTRUCT VIEWS TO AND ALONG THE OCEAN AND OTHER 
SCENIC COASTAL AREAS FROM PUBLIC VANTAGE POINTS. 

The proposed development will result in the partial demolition of an existing 
single-family detached residence and accessory structures and the addition of new 
floor area and improvements to a 24,461 square-foot SF zoned lot located at 1900 
Spindrift Drive overlooking the Pacific Ocean from atop a 22-foot high coastal 
bluff. No existing physical public accessway or proposed accessway exists or is 
proposed within the La Jolla/La Jolla Shores Local Coastal Program arid this 
Program does not identify any public views or view corridors across this property. 
This property, by the shape and configuration of the coastline to the north, south 
and west, affords views of other bluff, beach and coastal improvements. This 
property is visible.from these other locations as well, however, the improvements 
as ultimately to be built-out, will become the view from these points but will not 
be in conflict with the provisions of these plans and programs. 

C. THE PROPOSED DEVELOPMENT WILL MINIMIZE THE 
ALTERATION OF NATURAL LAl.'lDFORlVIS AND WILL NOT RESlJLT 
IN UNDUE RISK FROM GEOLOGIC AND EROSIONAL FORCES 
AND/OR FLOOD Ai'lD FIRE HAZARDS ON SITE. 

Minimal grading is proposed to this existing improved 24,461 square-foot single
family zoned lot located atop a 22-foot coastal bluff. A Geotechnical report has 
been submitted and reviewed with the City's Geologists accepting the conclusions 
within the report. No new development will be nearer than 25-feet to the bluff top 
and the Mitigation Monitoring and Reporting Program in conjunction to the 
Mitigated Negative Declaration, requires that proof of a "Notice of Geologic and 
Geotechnical conditions" be signed by the owner/permittee and recorded with the 

• 

• 
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D. 

• 
E. 

• 

county Recorder prior to the issuance of building permits. Site drainage and roof 
top drainage is required to be directed to the City street to the east and not over · 
the bluff to the ocean below in order to minimize risk of erosion to the bluff and 
beach. The Fire marshal has reviewed the project application and determined that 
fire risks and hazards have been adequately addressed. 

THE PROPOSED DEVELOPMENT WILL NOT CONTRIBUTE TO THE 
EROSION OF PUBLIC BEACHES OR ADVERSELY Ll\1PACT LOCAL 
SHORELINE SA.i'I:D SUPPLY. SHORELINE PROTECTIVE ·woRKS 
WILL BE DESIGNED TO BE THE MINI!VIUM NECESSARY TO 
ADEQUATELY PROTECT EXISTING PRINCIPAL STRUCTURES, TO 
REDUCE BEACH CONSUMPTION AND TO MINIMIZE SHORELINE 
ENCROACHi'VlENT. 

This 24,461 square-foot SF (single-family) zoned lot is improved with an existing 
9,960 square-foot residence and accessory uses, including a boat house, seawall 
and other shoreline improvements. Proposed partial demolition and new 
construction will result in a total floor area of 14,630 square-feet of improvement. 
New development, based on a Geotechnica!Report, will be a minimum of25-feet 
back of the bluff top and through conditions in the accompanying La Jolla Shores 
Planned District Permit, Coastal Development Permit and Sensitive Coastal 
Resource Permit, will remoye non-approved existing landscaping from the sandy 
beach area and condition the non-conforming boat house and other improvements \. 
to limited repair and maintenance. Improvements to the existing struciure and site ./ 
will not contribute to erosion of public beaches or adversely impact local 
shoreline sand supply. All surface and rooftop drainage is to be intercepted on 
site and directed to the street to flow through the City drainage system. No new 
shoreline protective works are proposed with this permit. 

THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFECT 
THE CITY'S PROGRESS GUIDE AND GE:l'I'"ERAL PLAN5 THE LOCAL 
COASTAL PROGRA.t'\1, OR Al'lY OTHER APPLICABLE ADOPTED 
PLANS AJ.'{D PROGRA.lvtS IN EFFECT FOR THIS SITE. 

The proposed demolition of a portion of an existing single-family residence and 
construction of new additions on a lot located between Spindrift Drive and the 
Pacific Ocean, has been reviewed by City Staff, the La Jolla Shores Advisory 
Board and the La Jolla Community Planning Board as the project pertains to the 
City of San Diego Progress Guide and General Plan, the La Jolla!La Jolla Shores 
Local Coastal Program, the La Jolla Community Plan and La Jolla Shores 
Planned District Ordinance and existing SF zoning and all other related codes, 
ordinances and policies. The project has been found in compliance as proposed 
and will not adversely affect these identified plans ~d programs . 
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BE IT FURTHER RESOLVED that, based on the findings hereinbefore adopted by the 
PLAl"\TNING COMMISSION, LJS/CDP/SCR Permit No. 99-0007, is hereby GRANTED by the • 
PLAl"\TNING COMMISSION to the referenced Owner/Permittee, in the form, exhibits, terms and 
conditions as set forth in Permit No. 99-0007, a copy of which is attached hereto and made a part 

I 
hereof: 

ROBERT KORCH 
Project Manager 
Planning and Development Review 

Adopted on: December 2, 1999. 

LINDA LUGANO 
Legislative Recorder to the 
Planning Commission 
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MAzZARELLA, DUNWOODY & CALDARELLI LLP 

VIA FACSIMILE & U.S. MAIL 

Lee McEachern, Supervisor, 
Permits and Enforcement 
Callfor.nia Coastal Conm~:::;siun 

ATTORNEYS AT LAW 

550 WEST "C" STREET, SUITE 530 
SAN DIEGO, CALIFORNIA 921 01-857 5 

TELEPHONE: 619.238.4900 
FACSIMILE: 619.238.4959 

April 21, 2000 

3111 Camino del Rio North, Suite 200 
San Diego, CA 921 08 

Re: 

Dear Lee: 

~~~llWJtmJ 
APR 2 4 2000 

CALIFORNIA 
COASTAL COMMISSION 

SAN DIEGO COAST DISTRICT 

Thank you for your April 7, 2000 response to my March 29, 2000 document request in the 
above-referenced matter. I note that you have indicated that your computer records do not readily reveal 
appeal document creation dates. We have learned from past experience with similar computer document 
dating problems that computer experts can accurately determine document creation dates from residual 
electronic data on a computer's hard drive. 

Time is of the essence. We therefore request immediate access to the computer hard drive in 
question. To the extent that you require a formal California Public Records Act Request pursuant to 
Government Code Section 6250 et seq, please consider this letter to constitute such a request for any and 
all electronic and or computer records in their original digital form that mention, discuss, or in any way 
pertain tD tht:: prop~rty co!!'-'!lon!y h'1ov..'n as 1900 Spi!1d:-ift L:1 Jolla, California, ··Nhich 1::: the 
subject of Appeal No. A-6-LJS-99-160. Our expert can quickly copy the necessary information from 
your computer when given access to do so. Needless to say, we expect that all electronic data will be 
retained by the Commission pending our inspection. 

Please give me or my associate, Brian Goodwin, a call at your earliest convenience to let us 
know when we can review your computer files on this matter to verify creation dates and other relevant 
information. 

You also indicated in your letter of April 7, 2000 that the original signed appeal forms are sent to 
the San Diego office via the Commission's courier service, and that a copy of the courier log showing 
that a courier delivery was made to the San Diego office on December 21, 1999 (the date the appeal 
forms were received by San Diego staff) would be available. I would like a copy of the log . 
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Lee McEachern,: Supervisor, 
Permits and Enforcement 
California Coastal Commission 
April21, 2000: i 
Page 2 · 1 

More importantly, I would like to know how San Diego staff could have: ( 1) spoken to the 
commissioners who filed the appeal; and then (2) requested the original signed appeals form from San 
Francisco; and then (3) received them on December 21, 1999 when the telephone records you produced 
to us previously reflect that the discussions that purportedly took place between Charles Damm and 
Commissioners Wan and Daniels occurred late in the morning and late in the afternoon on December 
21, 1999. There was, therefore, no opportunity to have in fact first obtained the commissioners' 
approval, then contact San Francisco and then have forms sent via overnight messenger to San Diego in 
order to be filed late afternoon on the 21st. 

As you may recall, Matt Peterson advised you, Sherilyn Sarb and Deborah Lee during our 
meeting on March 10,2000, that when he first saw the file on this matter in the Coastal Commission's 
office, all that existed were xeroxed copies of the commissioners' signatures on the appeals. 
Furthermore, when he first saw the appeals forms the words "See Attached" were not typed on them. 
We were advised during our meeting on March 10, 2000 that Mr. Peterson was mistaken, and in fact 
originals were in the file, and further that the words "See Attached" were added at a later date, not 
because the materials were generated at a later date, but in order to make it clear that the appeal and the 

• 

findings in the file were related (a fact that would seem quite obvious). • 

When Mr. Peterson first inquired months ago as to the process utilized to file the appeals, he was 
told that xeroxed copies of the commissioners' signatures on the appeal forms were kept in the San 
Diego office, and used by the local staff to file appeals. This was consistent with what he saw in the file. 
In our meeting on March 1 0, 2000, this was denied. Instead, Ms. Lee stated emphatically: 

"[the blank signed appeal forms] are kept under the control of Peter Douglas' executive 
assistant. Whoever makes the calls and contacts the commissioners has to call her and 
indicate that THEY HAVE GOTTEN that specific authorization, THEN those two forms 
are sent down to the district office ... " [Emphasis added.] 

Obviously, the required procedure did not occur in this case. Calls could not have been made to 
the commissioners on December 21, and the blank signed appeal forms received from San Francisco and 
filed on December 21st. 

I appreciate, as was explained to us at our meeting on March 10, 2000, that at the time this matter 
was coming to a head, Laurinda Owens was out ill, and two other staffers were on vacation, and that 
Chuck Damm, who generally works out of Ventura, was pinch~ hitting. That may explain why required 
procedures were not followed, and the appeal deadline was missed. But it does not excuse the late 
filing. The local staff should acknowledge the true facts to the Commission; and the appeal should be 
voluntarily dismissed. 

Upon reviewing the transcript of our meeting on March 1 0, 2000,. an additional public records • 
request has come to mind. In that transcript either Sherilyn Sarb or Deborah Lee stated, "There were 
several appeals being filed at that time." I would like copies of whatever other appeals were filed by the 
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Lee McEachern, Supervisor, 
Permits and Enforcement 
California Coastal Commission 
April21, 2000 
Page 3 

local San Diego Coastal Commission staffbetween December 20 and December 24, 1999. I would also 
like a copy of the tape of your meeting with Matt Peterson, Tim Martin, Laurinda Owens, Sherilyn Sarb 
and Deborah Lee on April3, 2000. Enclosed is a check for $5.00 to cover what I understand to be the 
cost of duplication. Please consider these formal California Public Records Act Requests pursuant to 
Government Code Section 6250 et seq. 

I look forward to your response to these requests and questions. 

Very truly yours, 
~ ... ---

/~/(:/ 

·~ 
Lk ~. Ma~zarella 

MCM:dll 

cc: Matthew Peterson, Peterson & Price 
Chairperson Sara Wan and Members of the California Coastal Commission 
Peter M. Douglas, Executive Director 
Chuck Damm, Senior Deputy Director 
Deborah Lee, Deputy Director 
Ralph Faust, Esq. Chief Legal Counsel 
Laurinda Owens, Coastal Planner 
Summit Resources, LP 
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' . STATE OF CALIFORNIA- THE RESOURCES AGENCY GRAY DAVIS, Govemc 

CALIFORNIA COAS~AL COMMISSION 
45 FREMONT STREET, SUITE 2000 

SAN FRANCISCO, CA 114105·2219 
VOICE ANC TOO (415) 904-5200 tJeo 14e 

Mark Mazzarella, Esq. 
Mazzarella, Dunwoody & Caldarelli LLP 
550 West "C" Street, Suite 530 
San Diego, CA 92101-3532 

May 4, 2000 

~~IE11W~WJ 
MAY OJ 2000 

CALIFORNIA 
• COASTAl COMMISSION 
::>AN DIEGO COAST DISTRICT 

Re: Your April 21, 2000 Request In Connection With Coastal Commission 
Appeal No. A-6-LJS-99-160 

Dear Mr. Mazzarella: 

Your above-referenced letter, which was received in the Commission's San Diego office 
on Apiil 24, 2000, has been referred to me for response. Your letter requests the following: 

1. access to the computer hard drive that contains documents relating to the above
referenced appeal and "all electronic and or computer records in their original digital 
form" relating to the property that is the subject of the above-referenced appeal, 

•••• 2. a copy of the Commission's log showing that our courier made a delivery from the 
San Francisco office to the San Diego office on December 21, 

• 

3. a copy of all appeals filed in the San Diego office between December 20 and 24, 1999 
(aside from the appeal of the Summit Resources permit), and 

4. a copy of the tape recording of the meeting on April3, 2000, between San Diego staff 
and Matt Peterson and Tim Martin. 

In response to item 2, a copy of the Commission's log is enclosed. We do not have any 
documents responsive to item 3; it appears that there were no other appeals filed in the San 
Diego office between December 20 and 24. With respect to item 4, we no longer have the 
tape recording of the April 3 meeting. Ms. Owens does not routinely retain tape recordings 
of meetings that she attends. If a copy of a tape recording is requested before she has 
recorded over the tape, she may be able to accommodate the request. If you had asked for a 
copy of the tape at the end of the meeting, as you had with the tape of the March 10, 2000 
meeting, she would have been able to provide you with a copy. However, at this time, Ms. 
Owens ha~ already re-recorded over the tape of the April 3 meeting. 

With respect to the first item, we are unable to provide you with access to the hard drive 
of the Commission's computers. Under the Public Records Act, the form in which computer 
data is provided is to be determined by each agency. (Govt. Code§ 6253(b).) The 
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Commission's San Diego District keeps all of its public records relating to permits and 
appeals in hardcopy. All disclosable public records relating to permits and appeals that are 
created on the computer are printed and stored in hardcopy. 

Further, our computers contain documents and information that are exempt from 
disclosure under the Public Records Act (such as drafts, attorney-client communications, 
personnel information, etc.). To allow access to the hard drive would result in the release of 
records that are exempt from disclosure and that were not intended to be disclosed. For these 
reasons, the Commission has chosen to provide its computer data in hardcopy. Therefore, · 
when you previously requested all public records relating to the property at 1900 Spindrift, 
we made available to you the hardcopy permit and appeal files relating to this property 
(excluding any exempt documents). As we previously indicated, the Co~ission does not 
prepare or retain computer data in the ordinary course of business that reflects when appeal 
documents were prepared by staff. 

Finally, with respect to the Commissioner appeal of the Summit Resources permit, your 
letter states: "required procedures were not followed, and the appeal deadline. was missed." 
The appeal deadline for the Summit Resources permit was December 22, 1999. Two 
Commissioner appeals (each consisting of a completed appeal form and an attachment titled: 
"Summit Resources L.P. Attachment to Appeal") were prepared and placed in the hardcopy 
appeal file on December 21, 1999. It would appear that you have independent verification 
that the appeals were timely filed because at least two Commission staff members recall that 
Matt Peterson came to the Commission's office and obtained a copy of the Commissioner 
appeals on December 22, 1999. Staff subsequently attached a copy of Sara Wan's appeal to 
the substantial issue staff report (dated February 1, 2000). That appeal is exactly the same as 
the appeal retrieved by Mr. Peterson on December 22 with the exception of the words "See 
Attached," which were added to the appeal form after the appeal was filed. {The words "see 
attached" did not affect the substance of the appeal, they simply indicate that the grounds for 
appeal are stated in the attachment rather than in the appeal form.) Given the fact that Mr. 
Peterson obtained copies of the appeals on December 22~ we fail to understand bow you 
could believe that the appeal deadline was missed. In any event, Commission staff has 
confirmed that the appeals were filed on December 21, 1999, one day before the deadline. 

Furthermore, there are no "required procedures" for the filing of Commissioner appeals. 
Neither the Coastal Act nor its implementing regulations require that Commissioners or staff 
use a certain procedure for the filing of Commissioner appeals. The Commission staff 
follows a process that was created for internal management purposes only. The process is 
designed to facilitate the expeditious filing of Commissioner appeals while eliminating the 
potential for an appeal to be filed without authorization of the named Commissioner. When · 
the staff determines that a local government action on a permit may raise issues of · 
consistency with an LCP, they con!!tct individual Commissioners by telephone and orally 
obtain their permission to file an appeal on their behalf. Staff prepares the appeal by 
completing the appeal form, preparing and attaching the reasons for the appeal, and filing the 
appeal. As part of this process, individual Commissioners sign blank appeal fonns that are 
kept by the Commission's Executive Assistant in the San Francisco office. When a 
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Commissioner has authorized the filing of an appeal on his or her behalf, staff uses that 
Commissioner's pre-signed form. The Executive Assistant usually releases the pre-signed 
form only upon being informed that the Commissioner has consented. However, in light of 
the quick time frame for filing appeals, the forms are sometimes released prior to staffs 
having obtained a Commissioner's consent to use the form. In that case, the forms are used 
only if the individual Commissioner does authorize the appeal, and unused forms are 
returned to the Executive Assistant. The Commission's regulation governing the filing of 
appeals does not require the signature of a Commissioner on an appeal form. (See Cal. Code 
of Regs. tit. 14, Div. 5.5, § 13111.) The use ofpre~signed forms is simply an internal 
manageme:nt measure designed to ensure that a Commissioner has actually authorized an 
appeal filed on his or her behalf. 

In this case, the forms to appeal the Summit Resources permit were requested on 
December 20, 1999, before staffknew whether the Commissioners would decide to appeal. 
This was necessary because even though the appeal was not due until December 22, staff's 
schedules required them to complete and file the appeal by December 21. The appeal form 
and reasons for appeal were prepared on December 21, 1999. On that same day, Chuck 
Damm contacted Commissioners Wan and Daniels who authorized the appeals. The appeals 
were subsequently filed that same day, December 21, 1999. Thus, the day before the appeal 
in this case was due, two Commissioners indicated that they authorized an appeal of the 
permit, and staff filed two properly completed appeal forms on behalf of those two 
Commissioners. Accordingly, the appeals are valid. 

We trust this responds to your request. Since we do not have the tape recording of the 
April3 meeting, we will return (under separate cover) your check in the amount of$5.00, 
which you included with your request to cover the cost of copying the tape. 

en c. 

cc: Ralph Faust 
Deborah Lee 
Sherilyn Sarb 

Sincerely yours, 

(~~Jrv 
lxMYROACH 

Senior Counsel 

17 
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SIERRA 
CLUB 
FOl!NOEO 1892 

PHOI'£ NO. 619 456 7567 

San :Diego Chapter i 
Serving th(; E:nvironmenr in San Diego a.nd Imperial Collnties 

Hon. Sara Wan, Chair 
California Coastal Commission 
April 12, 2000 

Apr. 13 2000 11:45AM Pl 

Office (619) 299~1743 
Conservation (619) 299J1741 • l. ... _ 

Fax (619) 299-1742 lJ...}tl) 

V~kfjC~llW~~ 
APR 1 J 2000 

CALIFORNIA 
COASTAL COMMISSION 

SAN DIEGO COAST DISTRICT 

Sierra Club Addendum to Smtmiit Resources Mon24c letter fur May 2000 bearing 

Dear Chairman Wan and Commissioners: 

Our leiter for the Monday April tO consideration of this item was not included in the 
material for your consi<k>ration because of a request for continuance submitted by the 
applicant. Having learned of applicant's rcdssion of the request, and subsequent 
eontinuanee to the May meeting. we urgently ask you to g,ive careful consideration to 
the issues .raised by thi$ project. Yom decision wiD have a majpr impact on the ability 
tQ defend ~ LCP and CQa..c;tl;l.l Act shoreline hazard and visual rtsource policies in 
upcoming projects involving nonoonfurm.ing $truetW'CS. One is already on appeal by 
the Sierra Club, with several others in the City's pipeline. Ptease consider the points 
below. 

Impacts on the shoreline from demolition and reconstraetlon, with retention of 
nonl!ouforming structures, are not dependent on how the project is 
charaeterizoo, i.e-. w.lietller it is deemed to be an "inlpi'O'Vmnent," or "new 
developlllent." Under our further review ofthe LCP. we can find nothing that lhnits 
your consideration to any certain percentage of demolition and reoonst.n.JCtion in 
evaluating an increase in noncon:tbnni1y.In other words, we do not see that either the 
City's nonoonfonning regulations or the CDP 500/'o rule preclude the Co:annission 
from e'Valuating the impacts on the shoreline from substantial demolition and 
recons1:rtl!:tion, no matter how the project is cba.mcterized. It W'dS for that reaso.c. and 
in consideration of Commission comments during the Moncrief£ Appeal, that, in our 
letter to you fur the "'Substantial Issue" pert of the Sur.runit Resources appeal, we cited 
the City Attorney memo:nmdum issued as clarification for the Moncrieff appeal. 

The memo dtes Sa:n Diego Muoicipal Code 10 1.0~03 which provides that pro]Xfsals 
to modify nonoonform.ing structures cannQt increase the degree of nonconformity or 
exceed 500/0 of the value of the improvements, minus the cost of paint, shingles, and 
exterior stucco. The City Attorney concludes by stating that, even in light of 
101.0303, it is entirely within the discretion ofthe decisionmaker, under tbe certified 
LCl). ~o then decide whether or not the development propo~ confonns to tbe 
policies and development regulations contained in uur certified Local Coastal 
Program and to ad on the project accordingly." What, then. oonstituoos an increase in 
nonconformity? 

.3820 RAy Stteet, San Diego, CA 92104-3621 
www.lliem~Club.org 

.@ 



~ ' . . . i 

SIERRA 
CLUB 
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San Diego Chapter • , 

PHCH: NO. 619 456 7567 

Serving the BnvironmBnt .in SAJJ Di¢8<' 11.11d Irnperitd CDunties 

Summit Resources Addendum 
Page2 
For May~ 2000 continuan,~e hearing 

Rpr. 13 21211!10 11: 46RM P2 

Office (619) 299·1743 
Co.ase.rvatio.n (619) Z99-174l 

Fax (619) 299-1742 
Voice Mail (619) 299-1744 

What constitutes an increase in noncoQformi1y? A :lew e:omples: 

-Aa increase in the 75 year life of a structure: In Monerieff, we argued that once a 
project bad reached its 75 year life. the nonconformity should not 
be allowed to continue for~ 75. We continue to believe that would be a 
significant inc~ in oonconformity. 
-Retention of aaaeonfonni.g geologie setbacks aad straetares: We beliet'le that~ 
that regardless of nonronfurmins rights, the project as a whole should be required to 
observe current geologic ~ks. To do otherwise would mease the project's 
nonooniormity, to the d.etrimeut oftbe purpose SDd iuteDt ofLCP shoreline hazard 
policies and regulations . 
..Significant increase in bulk and acale of the new project to tile detrimeat of 
future shorcliae proteetlon alternatives: Jn our Substantial Issue letter for this 
project, we recognized that the Commission, by law, must protect the "existing 
principal structure." To grant an applic:ant a signtficant hwrcase in tbe bulk attd scale: 
of the structure. a& wcll as rete:ntion. of oonconfutmin.g rlg.hts., thus jeopardizing future 
$.boreline protection alte.tnativt~S, would, .in. our opinion, be an UDSupportable increase 
in noll<X)nformity, no DJBtter how the improvement is characterized. 

Can a project be JJegllleated into a review of tbe noaeonformillg portion aparate 
f'rom the entire project? 
Under tbc City'~ review of current projc:ds, the nonconfurming portion ofthe 
structure is often analyzed by City staff separate from the rcmahldcr of~ project. As 
a result. applicants are being gmnted permits tbat allow them to have it both ways, 
i.e., a whoJiy new, siggjficantly Iarser itnlcturc, with nonconforming portio:DS 
retained that do not oomp1y with owrem LCP polk:ics and .tCgulations.. We believe 
that, und.er this LCP interpretation by the City. projects are going forward in direct 
contravention of the purpose aud inieDt of lhe certified LCP. In order to evaluate 
project impacts correctly, we believe the impacts from the demolition and 
recoost.ruction of the prQject, in ~iation with impacts :from retention of 
nonoonfurming rights, should be looked at as a. whole. Nothing we can find in the 
LCP directs otherwise. 

3828 Ray S~ct1 San Diego, CA 92104-3623 
www.sicttaclub.org 
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Summit Resources Addendwn 
Page 3 
Fo.r 'May 2000 continuance hearing 

Apr. 13 2000 11!46AM P3 

Office (619) 299-1743 
Conservation {619) 299-1741 

Fa)( (619) 299-1742 
V9i1;1e Mail (619) 299-1744 

Thank you for your consideration of our concerns. There is no one area ofLCP 
implementation more critical to shoreline protection. We look forward to your 
clarifications both for this project and those to come. 

SiiK:erely, 

Joanne H. Pearson; Co-Chair 
San Diego Sierra Club Coastal Committee 

j$20 hy Stteet, Sat\ Diego, CA 92104-3623 
www.sierraclub.org 
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State of California 

MEMORANDUM .0: Commissionets and 
Interested Parties 

FROM: Deborah N. Lee, Deputy Director 
San Diego District 

California Coastal Commission 
San Diego District 

May 5, 2000 

SUBJECT: Addendum to Commission Meeting for Wednesday, May 10, 2000 
San Diego District 

AGENDA# 

REGULAR CALENDAR 
Wed 14e A-6-99-160 

• 

• 
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Summit Resources 

DESCRIPTION 

Letters from Applicant 
Representatives 

EXHIBIT NO. 6 
APPLICATION NO. 
A-6-LJS-99·160-R 

Addendum to 
Original Staff Report 

(Page 1 of 39) 
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Mr. Peter M. Douglas, Executive Director 
The California Coastal Commission 
45 Fremont St., Suite 2000 
San Francisco, CA 94105-2219 

April 28, 2000 

Re: Summit Resources, LP, 1900 Spindrift Dr. 
COP Application No. A-6-LJS-99-160 

Dear Peter: 

4196.004 
Via fax & U.S. mail 

~~~IIW~mJ 
MAY 0 1 2000 

CALIFORNIA 
COASTAL COMMISSION 

SAN DIEGO COAST DISTRICT 

Our client and we are extremely disappointed and quite frankly shocked about how the local 

Staff has handled the processing of the above-referenced appeal. 

Although your Staff has been presented with a plethora of evidence that this Project 

complies in every manner with the Certified LCP, they have at every stage attempted to delay the 

processing of the appeal and impose rules, regulations and policies, which are not applicable to our 

client's home. These attempts have included but are not limited to the following: 

1. Staff's attempt to apply a "Rule of Thumb" to the Project, which your own Legal Staff 
concluded and testified at the last Coastal Commission hearing, was inappropriate and not ·· 
applicable to this Project. 

2. Staff's attempt to evaluate the Project based upon the New Land Development Code, which 
1) did not come into effect until after the Project had received all of its final discretionary 
approvals at the local level, 2) was not in effect when Staff's invalid appeals were filed 
concerning the Project, and 3) by the terms of the Ordinances which implemented the new 
Land Development Code specifically exempted this Project from the new Land Development 
Code. After a monumental effort on our and the City's part, the Staff finally reversed its 
position in this regard. 

• 
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Mr. Peter M. Douglas, Executive Director 
California Coastal Commission 
April 28, 2000 
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3. Staffs multiple attempts to somehow classify the site as "unstable" and Staff's unreasonable 
requests for cos~y and time-consuming soils and geologic analysis and reports. Such 
reports have been far beyond anything that we have ever heard of both in terms of the scope 
and in terms of a very worst-case analysis. Even with this very worst-case analysis, the 
City's approval is fully supported by the evidence in the record. 

4. Staff's latest attempt to apply provisions of the Munic:pal Ccce which are net applicable to 
this Project, specifically related to the retention of, and the repairs, alterations and 
improvements to the legal nonconforming portions of the structure. 

5. Staffs attempt to mislead us with regard to the procedures utilized concerning the filing of 
the invaHc appeal (see Mark Ma:::areila. Esq. 1et:e; :iatec ,A.pril 21,2000- c~~y attached). 

We previously forwarded to you a copy cf our letter:o Tracy =:liot-Yawn c;atec Aprii 20, 2COO 

(which contained a copy of our letter to u'le Ccmmissicn, dated April 7, 2000). We are now 

enclosing a copy of a letter to the California Coastal Commission dated April21, 2000 from the City 

of San Diego which specifically deals with your Staff's inability (or unwillingness) to acknowledge or 

understand the City's Municipal Code or the City's policies regarding legal nonconforming 

structures. 

On Wednesday, April26, 2000 (5 days after your Staff received the letter from the City), we 

received a letter from Lee McEachern {copy attached} requesting even more information on the 

Project purportedly in an attempt to fashion some recommended Staff condition or restriction that 

would severely limit the repairs, alterations and modifications to the legal nonconforming portions of ·· 

the structure to 50% of the Fair Market Value of such improvements. 

We are amazed that Staff, in light of the Coastal Commissioner's "strong" words concerning 

the public's perception of the Commission at the last hearing, would nevertheless continue to pers_ist 

• in such an inappropriate manner. We view this latest Staff request as an attempt to somehow 
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Mr. Peter M. Douglas, Executive Director 
California Coastal Commission 
April28, 2000 
Page 3 

further delay the Project or to justify Staffs invalid appeals and impose conditions on this Project~ 

which are clearly not contained within the Certified Local Coastal Program (the standard by which 

this Project must by law be evaluated on appeal). 

As can be seen by literally all of the correspondence and information that your Staff has 

been provided (well before Mr. McEachern's latest letter to us), Municipal Code §101.0303 is not 

applicable to this Proiect Simply because a "standard" condition was erroneously included in the 

local approval does not give your Staff the legal justification to completely disregard the Certified 

LCP which has specific and unequivocal language concerning the retention of, and the permitted 

repairs, modifications.~and alterations of legal nonconforming structures. 

·Although you appear to have avoided involvement in this case, obviously the San Diego 

District Office needs guidance and immediate direction from you and your Legal Staff 

concerning the processing of this appeal. 

Per Mr. McEachern's request, which we received by mail on Wednesday, Aprtl26, 2000, 

we have requested that the Architect forward the reduced site plans. However, we do not have. 

and will not be providing any information requested in the bullet points of Mr. McEachern's letter. 

This requested information is well beyond the scope of the Commission or Staffs legal authority 

and is not necessary to determine if the City's approval was in compliance with the Certified 

LCP. 

• 
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Mr. Peter M. Douglas, Executive Director 
California Coastal Commission 
April 28, 2000 
Page 4 

We would request an immediate written response to this letter and your and Ralph 

Faust's direct and immediate involvement in these matters. In the interim, our client has directed 

Mr. Mazzarella to immediately file a Writ of Mandate and Declaratory Relief Action against the 

Coastal Commission. 

Thank you for your courtesy. 

s;~cereiy, 

Enclosures 
cc: Governor Gray Davis 

Chairperson Sara Wan & Members of Commission 
Ralph Faust, Esq., Legal Counsel 
Chuck Damm, Senior Deputy Director 
Debra Lee, Deputy Director 
Sheriiyn Sarb, District Manager 
Lee McEachern, Supervisor of Regulation and Planning 

· ·· ~ · · , ·i.aurinda Owenst Coastal Pter!·!1e!"' 
Tim Martin, Associate, Don Edson Architects AlA & Associates 
Lynne L. Heidel, Esq., Sullivan Wertz. McDade & Wallace 
Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP 
Summit Resources, L.P. 
(All via fax with enclosures) 
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L.AWYBllS 

Uaion "Ba.uk: of California Building 
.530 "B" Street, Suite 1700 . 

San Diego, California 92101-44:54 
.· Telephone (619) 234-0361 

Fax (619) 2344786 

April20,2000 

Ms. Tracy Elliot-Yawn, Associate Planner 
Development Services 
THE CITY OF SAN DIEGO 
CITY OPERATIONS BLDG. 
1222 Rrst Ave., 5th .Floor 
San Diego, CA 92101 

701 Palomat Ai:t:port: IioUt 
Saitc 170 - · . 

. Carlsbad. Califomia. 92009-ta:zo 
Tclqlhot:lc (760) 4R4S75 

Fa:x (760) 4-3.1~ 

- l;ile No. 

419€LOQ4 
Via Messenger 

Re: Summit Resources, LP. -1900 Spindrift Dr. 
COP No. A-6-LJS-99-160 

Dear Tracy: 

It is my understanding that City Staff had a discussion with the carlfomia Coastal" 

Commission Staff reommission Staff'} about the above-referenced Project 

You indicated to me this morning that Commission Staff is. or wtlt be requesting 

that our client perform and submit a valuation assessment to determine if the P~ject 

complies with Municipal Code §1 01.0303 -'"Continuance of Nonconforming Uses and 

Structures". To date. we have not received such a request from the Commission Staff. . 

,, 

\ 
As the Commission Staff is well aware, Municipal Code §101-.0303 is not 

applicable to this Project. At the last hearing at the california Coastal Commission 

' 

• 

•• 

("The Commission"), it is our recollection that Ralph Faust. Esq., The Commission's • 



& . 

• 

• 

• 

·Ms. Tracy Elliot-Yawn, Associate Planner 
April 20, 2000 
Page2 

Legal Staff, advised the Commission Staff that the regulations that we~f? app!Jpa,~le to 

this property were contained within Chapter X, Article 3, Division 3 entitled "La Jolla 

Shores Planned Oistrice (see Municipal Code § 103.0300 et seq. )(hereafter referred to 

as 'The Planned District"). In addition to Mr. Faust's legal opinion, we have directly 

communicated this to The Commission and to the Commission Staff in letters dated 

April 7, 2000.and April12, 2000 (see attached ccpies). 

If you look at the attached letter dated April 7. 20QG, page 4 clearly spells out the 

applicable standard for the retention of, and the repairs. alterations and modifications to 

the legal nonconforming structures of the Project In addition. we also provided The 

Commission and Commission Staff with a Xerox copy of the applicable portions of 

Chapter X, Article 3, Division 3 - La Jolla Shores Planned District (and ev~n highlighted 

those portions, which were applicable to this Project!). Please note that Munidpal Code 

§ 1 03:9303 . ..1 ~!'!ti~s;d "'Plqnoing~ Zonina and Subdivision Regulations Which Shaff 

Apply", clearly indicates which portions of the Municipal Code are applicable to projects 

within The Planned District and which portions of the Municipal Code are not applicable 

to projects within The Planned District Please note that the last sentence of the above-

referenced Section states: 

"All other Divisions of Chapter X, Article 1 are superseded in the La Jolla Shores 
Planned District by the regulations contained within Chapter X, Article 3, Division 
3." 

- .~ 



Ms. Tracy Elliot~ Yawn, Associate Planner 
April20,2000 
Page3 

What this means, and what Commission Staff apparently refus~s to . .. 

acknowledge, is that Municipal Code § 1 01.0303 (which is contained within ChaPter X. 

Article 1, Division 3) has been superseded by the applicable provisions as contained 

within The Planned District (Chapter X, Article 3, Division 3). Therefore, no valuation 

assessment or an analysis of the Project's compliance with Municipal Code §103.0303 

is required. 

The Commission Staff appears now to be "grasping at straws" in an attempt to 

require that the approved Project be modified. Municipal Code §103.0303 (which 
' ' 

contains the 50% Fair Market Value limitation to proposed repairs. alterations and 

- ..... 

modifications to legal nonconfonning structures} is not applicable to this Project. The -
t 

applicable provisions of the Municipal Code to this Project which deal with 

"Nonconforming Uses and Structures" is contained within The Planned District as set 

forth in Municipal Code §103.0303.2 As you know, the Planned District does not 

contain any limitation as to the amount, extent or nature of such improvements. ~rs . . 

or alterations so long as such improvements. repairs and alterations do not --mcrease 

the degree of noncortormity of a nonconforming building, structure or improvemenr. 

~ .-. 
• \;! 

As you know, 1hrough the City's review and _unanimous approval of this Project. 

the improvements, repairs and alterations to those portions of the Project which are 

• 

• 

located within the 25ft. bluff edge setback do not increase the degree of nonconfonnity. • 
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Ms. Tracy Elliot-Yawn, As$ociate Planner 
April 20, 2000 
Page4 

!n fact, the alterations proposed decrease the degree of nonconformity by rernoying 

certain portions of the legal nonconforming structure(s), which are within the 25'ft:. 

setback. 

Please be ad'Jised that if the Commission Staff asks the City for any further 

information ccncerning the Fair Market Value of the existing improvements or-for an 

estimate of the aggre!;:::te value of the prcpcsed repairs, aiteraticns ar..d im!=rcverr.er.ts, 

our client respectfully requests that the City deny the ref.(west and not provide any 

further information to the Commission Staff pursuant to Municipal Code §1 03.0303 . 

Should you have any questions, please don't hesitate to call . 
• 

Sincerely, 

······Petei'$On &'Price 
A Professio al Corporation 

Enclosures 
cc: Peter M. Douglas, Executive Director, California Coastal Commission 

Ralph Faust, Chief Legal Counsel, California Coastal Commission \\ 
Robert M. Karch, Senior Planner, Land Development Review, City of San Diego 
Summit Resources, L.P. 
(With Enclosures} 

... , .. -· ;:-... 
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4196.004 
April 7, 2000 

Chairperson Sara Wan and Members of 
The California Coastal Commission 
45 Fremont St. Suite 2000 
San Francisco, CA 94105-2219 

THIS WRITIEN MATERIAL IS SUBMITTED TO THE 
CALIFORNIA COASTAL COMMISSION IN ACCORCAHCE 
Wffii THE EX PARTE COMMUNICATION R.E<lUIREMENTS: 
OF PUBUC RESOURCES CODE SECnONS 30a1~4. 
THIS MATERIAL IS A MATTER OF PUBUC RECORD AND 
HAS BEEN · SUBMITT.ED TO ALL COASTAL 
COMMISStONERS. THEIR ALTERNATES. ~0 1'HE 
COASTALCOMMISS~NSTNT. 

Re: SummitResources, LP. Monday, Apn11~~000 · 
Agenda Item No. 24C., 1900 Spindrift Dr. 
Appeal No-4~5-99-160 . 

. . 
Dear Chairperson Wan and Members of the California Coastal Commission: 

We along with l!.ynne L Heidel, Esq • ., and Mark C. Mazzarefta. Esq: represent 
+ - .. \ t .. ... 

Summit Resources. LPwith regan:l to the above-referenced matter. Fortlle record •. please . . .. . .. 
be advised that our cfient is prcx:eedingwith this appeal hearing under protest ba~ upon 

the fact that we assert that the appeals that were filed were not properly prepared, are . . .... 
. ~. 

invalid, and the decision of the City of San Diego is finaL 

We have reviewed the Staff Report dated Marett: 23, 2000 and with the exception of .,, 

Special Conditions No. 1A and 38. our dlentis generally in conC:Urrence. 

First. we would ask the Commission to clarify Condition No. 38 to indicate that 

landscaping within the 25ft. bluff edge setback shall be droughttoferant native species.and 

that no irrigation shall be permitted within the 25 ft. bluff setback. 

0 
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~:.'"'.;_ ... -. 

As it relates to Special Condition No. 1A, Staff has recommendea that "au: portions .. 
of the residential structure shall be removed or relocated such that no portion of the 

principal residential structure shall be sited closer than 25 ft. from the bluff edge." Although 

this Condition also references a pool and spa, neither of these improvements_ are focated 

within the 25 ft bluff edge setback. Staffs justification of this very onerous 

recommencat!on ls based upon Staffs ccndusicn that the Project invcr"-es "a substantial 
;1. 

demolition and construction of a new residential development on the property... Staff . 

reaches this conclusion based upon the fact that 59% of the exteriarwalls of the structure 

• would have been demolished as part of this r~model project 

• 

Rrst and foremost the Notice of·Hearing and the descriptionJn.the Agenda-· 

indicate that the· City of San Diego authorized a Permit with Concfitions to •demolish a • 

9.960 sq. ft. single family home and construct_a 14,630 sq. ft. single family home ••• : 

This statement is inaccurate and rnisleading. By our client's P-rchitect's cafctilation. · ... 
'.. • • ·~. t•'·· . -. •• .. • - .... :,.,..,-:.:: • • "?·. . ..... ~.-- ;1~_..~,~.·. 

over 52% of the existing home will be retained by·this remodel. tn addition, with 1he 

very minor modifications; which our dient has presented to the Coastal Staff on April 6. ., 

- . 
2000, virtually the same Project will result in only 48.4% of the periru~terwalls being 

~-

removed! Therefore, it is inaccurate to condude that this Project involves the f\. 

substantial demolition and the construction of a new residence • 

0 
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There is no "Rule of Thumb" in the Certified LCP-

- ':"" 

- .. 

Although the standard is not included in the Certified LCP. the La Jolla Shores PDQ, 

the Coastal Act. or any other documents that we. or Staff is aware of. Staff utilizes a 50o/o. 

demolition of exterior walls as their "rule of thumb" in attempting to dassify a remodel 

project as "new development" Once dassified as new development. Staff then requests: 

that all portions of the structure located cfoser1han 25 ft. from the bluff edge be removed 
!" 

and/or relocated. Staff has, on more than one occasion. admitted that this ·rure afttrumh• 

is not contained within any provisions of the San Diego Municipal Code. the: la Jolla 

Shores PDO. the Certifier! La JoHalla Jolla Shores Local Coastal Program. orthe Coastal 
. 

Act The only possible connection between Staffs "'rule of thumb" and the Certified LCP is 

a provision Within the City Municipal Code<Which provides for an exemption from the need 

to obtain a Coastal Development Pennil Obviously._ this Project _has processed Coaslaf_ ,~ 

Development Permits, and dearly the exemption criteria is not applicabfe. 

.... . ... 
,. ~ . 

. ·:··· ........ '7 

Since this "'Rule of Thumb· is not contained within the existing LCP (the sfandan::f 

upon which the appeal(s) must be. based), Staff cannot classify this Project as •a ., 

substantial demolftion" or as •new developmenf". -.. 
... 
\_ 
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' , 
The Retention. Repairs. Alterations and Modifications to Leoal 

Nonconfonning Structures are Allowed Pursuant to the Certified Lc'p 

- .""!"'-

.. .... , 

The La Jolla Shores PDQ (the Certified LCP) is abundantly clear as it relates to 

Legal Nonconforming Rights. San Diego Municipal Code §1 03.03032 is restated verbatim 

in the Staff Report on page 1 0 (also see attached copy of pertinent sections). It states that: 

"improvements. reoairs. and alterations which do not increase the cecree of nonconformity 

of a nonconformina b.:i!dina structure or imorovement shalf be oerrnitted: (E~phasis 

Added.) Since the existing home is legal and nonconfOrming and was built with validly 

issued building permits (including a California Coastal Commission Pennit issued in 1977 

as Coastal Development Permit No. F-5929!) The Sensitive Coastal Resource {"SCR1 

Overtay Zone, which was adopted and incorporated into the·La Jolla Shores PDQ on Apn1 

18, 1988 by Ordinance No. 0-17078 NS; is not applicable to the legal nonconfonnin~ 

portions of the home. As indicated in the Staff Report. the POO pennits the improvement 
. . 

repair and alteration'fd ti'tose·legaf nonccnfermi3g-Srudures:w.hicb do not increase the .... 
:. ' : . . . . 

degree of nonconfonnity. None of the proposed improvements, repairs or alt?3rations 

increase the degree of nonconformity. In fact. the Project as approved bythe C'rty actuaUy 

reduced the degree of legal noncor:tformity! . 

11 • 

:t.• 
~ .• 

Rnaily, even if one were to apply the SCR Overlay Zone to this Project. the terms 

• and conditions of it have been complied with because there is no new stru~ral 

improvements to be located within the 25 ft setback as determined by the City of San 

0 
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. ' ... 
Diego. All new structural improvements and "new development" is sited beyond the 25ft 

~ 

setback and supported by the Geology Reports (with the concurrence of the California 

Coastal Commission Geologist). Further, the SCR Overtay Zone anticipated that certain 

structures would be located upon coastal bluffs (see Municipal Code §101.04800(1)(b)). 

Each and every one of the five {5) criteria of that Section has been adhered to.. 

By the terms of the Certified LCP. the nonconfonning structure can be maintained. 

and improvements, repairs and alterations can be made whi~h do not increase the degree 

of nonconfonnity. As ~Staff is aware. none of the proposed improvements. repairs or 

alterations increase the degree of nonconformity to those portions of the home that are 

legal aRd nonconfonnilg within the 25ft. bluff edge setback. In fact. as previously stated, 

our dient's proposal significantly reduces the degree of nonconfonnity by efiminatinfj • 

portions <Jf the structtre that are within 1he 25 ft. setback. 

' ' . 
• : ."!.. '"::: .·:. ·~- • .-- :._ ::- ..... _ . -. 

&. w<{.,. • .. ·~ .. • .• •• • •' 

If Staff Insists. Our ctient WBI Retain 50% of the Exterior Walls .. 

Based upon the Staff recommendation and Staff's justification for dassifying the 

Project as new development. our client's Ard1itects were directed to prepare very minor 

modifications to- the Plans which woUld retain enough of the exterior watts so:that the 
. ,. 

remodel would involve less than 50% demolition of the exterior walls. We presented this 

Plan to Staff on Thu!Sday. Apnl 6, 2000. The ironic part of the Staff recommendation is .. 

' 

•• 

• 

that it forces our dient to retain more of the nonconforming structure than what was • 

0 
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origin ally proposed and approved by the City of San Diego. If the Commission agrees with 
"" 

the Staff recommendation, then we have submitted a very minor revision to avoid Staff's 

unenforceable "rule of thumb." 

Although it is still our client's desire to have the Coastal Commission approve the 

Project that was approved by the City, which reduces the degree of nonconformity, our 

client has submttted the revised Plan for your consideration. 

In summary, we would request that Staffs Special Condition No. 1A be deleted and 

Special Cond~on .No. -38 be modified as referenced above. 

Thank you for your consideration of thiS request 

Sincerely. 

PETERSON & PRICE 

rrrr~ 
~7'Jeterson 

Enclosure 
cc: Peter M. Douglas. Executive Director 

Debra Lee. Deputy Director 
Sherilyn Sarb,-District Manager 
Laurinda Owens, Coastal Planner 
Lee McEachern, Supervisor of Regulation and Planning 

: 

.... 
... 
\. 

Bob Karch, Development Project Manager, Oev. Services, City of San Diego 
Tim Martin, Associate, Don Edson Architects AlA & Associates 
Lynne L Heidel, Esq •• Sullivan Wertz McDade & Wallace 
Mark C. Mazzarella. Esq., Mazzarella, Dunwoody & Caldarelli LLP 
Summit Resources, LP. 
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§ 103.0300 Purpose and Intent . . -~··· '' .-
The public health. safety. and wel:f.axe req:aize that property in La .Jolla Shores &hall be protected from 

impairment in value aDd. tha.t tb.e-distin<:tive 1'eSi.dentia1 c::haracter and the open seascape orientation of the Le. 
.J oils. Shores P...:re.a. shaD. be retained and enban~ ·' 

T.b.e development of land in La Jolla Shores sb.aald be controlled so as to protect an<l.eDh.ance the area's 
unique ocean-orientedset:ting. a:rcbitectu:ral <:haracterand IIS.tu:nd teJ:ntin and ensble tb.e"a:rea to mamtain its 
distinctive identity as part of <1ne of the outstanding-residential areas of the Pacific Coast. The pro~ develop
ment ofLa.Jolla Shores is in keeping with the objectives and proposals of the Progress Guide and General. Piau 
for the City of&m Dieg<l, of the La. Jolla Community Plan.. and of the La. .Jolla Shores Precise Plan. 

(Adde.J.S-30-74 b:t 0-11332N.S.) 

§ 103.0301 Boundaries 
The regulations .as defined herein shall apply in t.be La Jolls. Shores Planned District v.-bkb is v.-itbj..., thE 

boundaries of the La Jolla Shores Area in the City of San Diego, California, designated on tha"t certaill. ]S EI' 
Drawing. No. C-403.4 and desa:ibedin the appended bounda:ry description, filed in the office of the City Clerl: 
under Do<:ument No. 00-16006 . 

.Ame:n.ded 7-18-83 by 0-16006 N.Sj 

§ 103.0302- Administrative Regulations .. ;.. 
T.he ad:m:illistra:tive regula:tions as defined herein shaD. apply in the La .Jolla. Shores Planned District. 
(Amended 6-S-76 (zy 0-11..852N.S.J 

.: 
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~~;~54~~~~''''~~~~~~~~~~~~;dWm.~i~ 
•~.·· . B. ,Any discontinuance ofaMneonforminglJS.e for a coz:rt:iimoas period ofl2months shall be deemed to <xu~.-

• 

• 

stitu:t.e abandcmm.ent of my nonconforming' rights e:d.sting~~ the time oftb.e eascbnent of the ~on. 
C • .A:o.y change from a nonconfarmil:JglJS.e ofland or boila.mgs to a confor:mi:cg-ase shall constitute abandon-

ment of such nonconforming rights. · 
D. Improvements, repairs and .alteratioDS which do not increase the degree of nonconformity of a noncon

forming building, strucfure or improvement shall be permitted. 
E. If any nonconfor.ming building be destroyed by lire, explosion, act of God. or·ac: of the .public enemy to the 

extent of twice the assessed value, according to the assessment thereof by the County As~~sor for the fiscal 
yeu dur...ng which such destruction occurs, then and without further action by the City Council the said build
ing and the land on which said building was located or maintained shall from and after the date of such 
destruction be subject t4 all the regu.lati.ons of this Division. In. the event it is determined by the :Fire Chief of 
The City of San Diego the destruction was incendiary in origin then the building may be completely restored o:r 
rebuilt not exceeding the size of the origi.na.J. building. 

(Am..en.d..ed 12-22-76 by 0-11973 N.S.) 

§ 103.0303.3 Height Limitation - Measurement Of 
The height of the building or structure., and measurement thereof sh.all be in accordance with. this Division 

and :Municipal Code sections 10L0214, 10L0215 and 101.0216. 
(Ameruied 1-6-92 by 0-17726 N.S.) 

§ 103.0303.4 Genera! Design Regulations ""-
Concu..'"'.!'ent with. the adoption oftb:i.s Division, the City Cou:::.cil by !""...solution adopted arcl:ri.tectural and. 

design standards to be used in evaluating the appropriau:::.ess cf a=..y d.eve!opn:.ent fur which a permit is 
applied under this Division; such architectural and design riimdards shall be filed in the office of the City 
Clerk .as a ntiiiJhered document. 

A. CHARACTER OFTEE.ABEA 
In. this primarily siDgle-family residential community. a typi<:al home is ch.a:racterized by e:J.:"t;nsive use of 

glass, shake or shingle overhanging~ .end a. law, r:s.:mbling silhouette. Patio; the atri;q:rn. or enclosed <:Curt
yard, and decks facilitate the ... mside- outside• orientation:oflli'e in Southern Calli'omi:&iSpani.sh.Med.ite:rra
nean and Mexican .inliuences are seen in the prevalent use of the a.rcb. and of terra cotta and g:la:z:ed tiles. The 
residential and commercial st:tuctmes incorporate an honest use of:n.s.tu:ral buil.dillg materials and, in many 
~ces, .are cll.ara.cteri.z ss a truly ..Ame.riam. style of a:rcbit:.ect;:c fusing the ptzrity and. geom.etty of the 
Mexican-Spanish periad. with a si.m'pliclt.y of materials and detail withi:ntegr.atedlandscape design · ' 

B. DESIGN PRINCIPLE 
Withiu tb.e ljmjtaticms implied ~e, Origimuity aDd divetSityin. a:rc:bit.ec:tme are encaa:raged.. 'The theme 

.. unity with -variety .. &ball be a gaidi.ng principle. Unity"Withot.It variety means simple m.onotony;-va:rlety by 
itself is chaos. No strw::tare shall be approved which is sa.bstant;ally like any other st:z:uc:ta:re 1oca:ted on an. 
a.tljs.cent pan::el Convenoely, ll£l strw::ture will be approved that is so different in quality,~ mstm:ials, co.lm; 
alld relationship .as to disrupt the .m:clri.tectu:a umty of the ares.. . · ' · 

C. D.ESIGNBEQUlREMENTS . 
Build.i:ng'm:a:f'Mials md <Xllor are the· most critica1.1II~i:fy.i:ng elements. For this -reason, roafmsfmisls within 

the La. .Jolla Shores Plmmed.Disttictshallbelimited to wood sbskes, wood shingles, day~_slateor capper of 
good quality-where the pitch is 4in 12 or greatet; or othermatm:islswhich wcmld. cont:dbute to the~ of 
the S1IlT01J.Ildmgneigb.borhood.Roofs with a pitch of less then. 4 in 12 :may also be coveted w:i£b. crashed stone 
o:f mtited darlt tone. Exterior wall materials shall be~ to wood siding, wood sbingles. adtlbe and ccm..crete 

· blocks, brick, stacco, QJIJ.Cre1;e or natc:ral stone.' White and IJ8.taral ea:rth. colors should predwdnste. Piim.s:rY-
colors :ms;y be used for accent. -

· To preserve the seaside d:l.arader of the CO'I''''anity ~ bailding shall be sited and designed so as to pro
tect public views from public rights-of-way and poll lie places and pro<rlde for see- furougbs to the ocean. 

Lighting which bjghlights archited:ural features of a structa.re shall be pemrl.tted. Sucl;t.llghting shail. be 
unobtrusive and sbielded so as not to fall excessively on adjaeen.t properties. 

Appurtenances on tb.e·roof shall be enclosed <>r otherwise designed or sbielded to be attractive. 
D. GRADING REGULATIONS . . 

· 1. It is the intent of these regula:ti.oDS to preserve canyons and to prevent the cutting of steep slopes snd the 
· excessive :fi.llin.g to create level lots. No grading or disruption of the natural ter.rein shall be per.m:itted until a 

pe..-rmit which includes grading has been approved by the Directoi:. -
2. Grading plans may be approved if it is concluded that: 
a. The development will result in minimum. disturbance <>f the natural terrain and vegetation commensu-

rate v.'ith the proposed use of the lot or premises. · 
b. Grading, excavation and :filling proposed in <Xlnnection with the development w.ill not result in soil ero-

Chapter 10: Planning and Zoning -365-
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OF <:.'OUNSEL 
PAULA. PETERSON 

Ms. Sherilyn Sarb, District Manager 
California Coastal Commission 
3111 Camino Del Rio No., Ste. 200 
San Diego, CA 92108-1725 

Dear Sneril~: 

Fax (619) 2344786 

April 12. 2000 

Fa:l;. (160) 43l4S79 

FileNo.. 

4196.004 
Via Fax & Messenger 

.: <t- .Re: Summit Resources, LP 
Coastal Development Permit No. A-6-U5-99-160 

Coastal Commission Meeting May 8-12,. 2000 

Attached please find a copy of a letter addressed to Tim Martin dated Apn111. 2000 • 

fro111 Curtis Burdett of Christian Wheeler Engineering. His .letter addresses tv<o issues -

which were discussed at the-Coastal Commission meeting on Monday~ April10. 2000. 

"' ... ~·--:.: ~~· •••• "1: ... _ 
LANDSCAPING AND IRRIGA.110N . · · 

The first deals with landscaping~ It is our cfcenfs oesire to have Special Cond~gn 

No .. 38 modified to· be cOnsistent with the recommendations as contained within the;; 

attached letter. It is our under:sfancfmg having discussed this ~ witl1 Lee McEachern 
. ' ·- . . 

. - . 

and Laurinda OWens 1hat Staff would consider a mocfdication to the Land$ping and . 

Irrigation Condition if it could be demonstrated that landscaping and iLTigation (rr restricted 

and controlled) would not adversely affect the stabiflty of the bluff. 

• 
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. ·.:. ,~· . ' 
:. ! ... •· • 

SAFETY OF EXISTING STRUCTURES 

.. - .. T-

........ 

The second issue, which is addressed by the attached letter. is the issue which was 

brought up by Chairperson Wan and a couple of the other Commissioners. Some of the 

Commissioners wanted some type of assurance that the existing structure(s) located 

within the 25ft setback are safe a:-:c! 'J.'culd net be acverse!y affected by the proposed ,. 

improvements landward of the 25 fl setback. As you can see by the attached letter, these 

assurances have now been made. 

NONCONFORMlNG USES AND STRUCTURES {Municipal Code §103.0303.2} 

Based upon the testimony. of Ralph Faust. Esq...atthe fast hearing and the·fclct thaf. 

it has been determined ~~ppropriate for Staff to use the 50% demormon of the exterior. 

walls "Rule of Thumb• to dassify the project as ~new development. • our dient will proceed. 

. -
with the project as approved by. the City of San Diego. · k you··mow; our dienfs home 

.·· .·. · ..... -· ..... ·~· . .-·--~ ·:~: . ' -~- .·.- ~:-:··: :··::··:.:·····:· 

reduces the degree of nonconformity in certain portions of the existing strud.tire. As Mr. · . -
. Faust stated, the· standard, which is applicable ·to the project, is contained within the·. 

Certified LCP in Municipal Code § 103.0303.2. In addition to subparagraph D~ which states . . 

that improvements, repairs and alterations ••• '"shall be permitted," we als& assert that 

subparagraph A is applicable. If the Commission were to require demolition, then 

obviously our client would not be able to ~use the building .. pursuant to §1 03.0303.2(A). In 
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- r 

: :·.\:--·,·:. .. 
. ~·':.: 

light of these legal determinations, we would again urge the Staff to revise its. repatt 

consistent with the strikeout/underline~ which is attached hereto. 

If Staff continues to persist in classifying this project as new development. aur 

client's slightly modified project which retains over 50% of the exterior walls as submitted ... 
to Staff last Thursday, April 6, 2000 is stm available to the Commission fur approval in May_ 

. ' 

contained in 1he ·Certified LCP. . ~ please provide us wifh an . Exhibit or 
• • ~ ·: ~ ... • • • ... • .~ •• •• • • • • • - .. ·- '•"!.'""": . .. • .... <t.. .. ~- • ; ,.. : - -- ""."" ......... -""' .•," ..... ·•- ... -.· 

Diagram which depicts Statrs determination of the location of bluff edge on ·"Or befor_e 

Monday, April 17., 2000. Obviously, our <fletlt's Development and Design T earn would like.. _ 

the opportunity to evaluate Staff's location ·of bluff edge to detennine ~~ .ifany, .tire 
. ' 

Staff proposed location of the bluff edge wsll have on the proposed project . ·~. 

As a final note, if Staff is going to be presenting an Addendum or any Supplemental 

Information (or revised Conditions) to the Coastal Commission for its hearing in May, we 

; 

• 
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. ,. 

would sincerely appreciate receiving that information by no later than Monday, May 1, 

2000 so that our cli€nt's Development and Design Team can have an opportunity to 

evaluate and respond to the Supplemental lnfor;;;a~ion. 

Thank you for your courtesy. 

Sir:cerely. 

--......- . 
PETERSON & PRICE 
A )\rofrssional Corporation 

vqMf)(>~ . 
Matthew A Peterson 

. ' 
Endosure 
cc:~ Chairperson Sara Wan and Members of 1he Caflfomia Coastal Commission 

Peter M. Douglas, Executive Director 
Chuck Damm. Senior Deputy Director 
Debra Lee. Deputy Director 

·" ··Raiph ~ast;Esq~-.(lhief lega!.Counsel . 
· Lee McEachern. Supervisor of Regulation & Planning 

Laurinda Owens. Coastal Planner 
Mark Johnson, Senior Geologist, State of CA Coastal Commission 
CUrtis R Burdett. C.E.G •• Christian Wheeler Engineering 
Michael J. Pallamary. Director: of Mapping, P&D Consultants, Inc.. 
11m Martin. Associate, Don Edson Architects AlA & ASsociates 
Mark c. Maz:Zarella. Esq .• Mazzarella, Dunwoody & Galdarelli' LLP 
Summit Resources, LP 
(All with copies cf Enclosures) 



THE CITY OF SAN DIEGO 

April 21, 2000 

California Coastal Commission 
Sherilyn Sarb, District Manager, San Diego Office 
3111 Camino del Ria North, Stc 200 
San Diego, CA 92101 

Subject: Summit Resources: 1900 Spindrift Dr. SCRJCDPJI.JS No. 99..{)007 

Dear Sherilyn: 

This letter is written to further clarify our n:ccnt discussion on the subjcc:t matter and your 
request for interpretation of San Diego Municipal Code Section 101.0303 dealing with the 
continuance of nonconfonning uses and structures. You. have raised questions that pertain ta the: 
pat:agraph which.de~Jls ~i~ •:repair$ and alterations" and what is cansidcrcd. "'inc:reasing the 
degree of noncorifonnity19

• You have asJa:d hoW1hbrteetibruDlau:a to bluff tcp~velo.pmcnt and •. - . 
for the City to clarify it's own intcrpmation of "new development". · · ., · · 

SDMC Section 101.0303, Continuan~ of Nonconfonning Usa and StrUctures. statcs ••.•• "Repaini 
and alterations which do not increase the degree ofnoncanf'armity of a nonconfonnin& building, 
structure or improvement or increase the size or degn:c of nanc:anformity of a asc may be made 
provided the aggregate value of sw:h n:paira cr altcraticaa shall not exceed. 50 percent of its fair 
mark:t value according to the assessment thereof. by the County Aascasor fDT the fiscal year 
during which the repairs or alterations occur." OUr City Altomcy has opined that "rapaira and 
alterations" can be any repair or change to the at:rucnue (intc::tior ar exterior} so long as that 
change does not. increase the degree of nonconformity or exceed fifty percent of the value of the 
improvements (minus the cost of paint, shingles and ext&:lior IQJCCO). •• (see Enclosures, ~ty 
Attorney's Memo dated November 12.1997 and Mucl14. 1998). Our City Attorney bas also 
clarified that a recanstiUction project (because of the demolition required)_ does not constitute a 
"change from a nonconforming sttuc:t:un::" to a more callfanning SlrUCturc and would not · ·.·, 
constitute abandonment of non-canfomiing uae rlghts. 

' 

As discussed, SDMC Section 101.0303 allows nDt only bluff top home owner$ an opportunity to 
maintain existing structun:s but it affects many property owncm City-wide. As a result of 
significant code changes over the years~ the City of San Diego has created many non-conforming 
strq.cture and uses. It is nat the intent of the Oty to diacoungc n:devolopmcnt of prapc:rry. In 
fact. it allows the City an opportunity to cnccuragc modificariona that tcdoce the degree of 
nonconformity. Although our offices disagree on this point. the City must continue: ptTJCCssing 

Planning and Dewlapment Raviwtw 
1222 fb ..... MS 5Gt • 5aa .... C1 tt10H15i 

Tel !6191 446-5460 

• 
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projects under lhe purview of "non-conforming" rights as established by long time Department 
Policy substantiated by City Attorney concu..-:-:nce. 

In tho case of the Summit Resource project, the La J ella Shores Planned District Ordinance 
(PDO) has it's own section on nonconforming uses and structures. Pursuafit to the provisions of 
the PDO, it was determined that the improvements would not "increase the degree of 
nonconfonr.ity", hence, the project was approved. Although the perntit c:::mralns a standard 
condition that is normally applied to city-wice zcned property; tb: 50% feir u:.ark=: ·(e.ia.e 
limitation to ?rcpcscd r.:pairs, al~rations end madificltians to !cgai ncnconfcc.Jng iL.-..;.ctu...~ is 
not applicable to this project. According to the USPDO (Chapter X. Article 3. Division 3), San 
Diego Municipal Code Section 101.0303 would be superacedcd by the PDQ. 

Y ol.lr questions on clarifying remodel vs. new development can also be addressed. The Coestal 
Ordinance specifically defines ··coastal Development" (SDMC s,ecuon 11L0107 ). A Coastal 
Development Permit (CDP) is required for "coastal development" within the bcLlndaries of the 
Coastal Zone as illustrated on Map no. C-730.1 Llnlcss an exemption can be granted pursuant to . 
San Diego Municipal Cede Section 105.0204 (old code). The Summit Resource project ia 
located on a bluff top site and lies within the Scnsitjve Coastal R.esow:ce Overlay Zone. The 
proposed development exceeds the exemption criteria thercfote~ is considered "Coastal 
Development" that would require a Coastal Development and Sensitive Coastal Resource 
Permits. 

There also seems to be some confusion with tcapcct to rt:lliOdcl va: new -development. The City's 
Coastal exemptions were amended in 1990 to restrict improvements to an existing structure or 
structures by limiting the removal of Llp to 50% of exterior linear walla. This threshold w~ 
established to al1ow the City to look at development within the coastal baundaric:s. AI you 
know, consistent with the State CC exemptions, the City already haa a strict requirement for 
review of new development (additions, remodels and/or demolition and new construction} that 
are located within the sensitive areas such as beaches and. bluffs. or within 300 tt. of a mean lligh 
tide line or within the first public roadway. Outside theac areas, the communities desired a 
higher level of scrutiny on development. Therefore, the City developed several formulas. As a 
result of public hearings, City Council adopted the "50% rule" which was .subsequently certified 
by the Coastal Commission . 
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I hope you find thia infonm.tion useful. We look forward to our mc:cting next week ta difiCUE 

the geological and landscape iasuea on the subject matter. If you have any questions please c:a.U. 
me at 446-5340. 

SL f/Ai ' 
~~«-Ya~~('.-
Scnior Planner. Coastal Section 
City P1anning and Devclo~nt Review 

~ .. .. .. .. .. : .. --'"""': 

E:NcuJSURES. 
cc: Lee McEachern. Supervisor of Regulation 

Lautinda Owens, Coastal Planner 
CDP/SCRII.JS file 

- .-
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· . • 
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DATE: November 12. l997 

Office of 
The City Attorney 
City of S~n Diego 

l\1EMORANDUM 

533-5800 

TO: Gary Halbc:t1 Deputy Dirc::tor. Land Dc:vcfopment Re~ew 

FR()l\;!: City Attorney 

· SUBJECT: • ..\.iteration cfNcncon.foirr.ing Struc!Urcs 

In a. memorandum dated November 5, 1997, you asked our office to provide you with en 
interpretation of San Diego Municipal Code r·snMC'~) section 101.0~03. Specificf.lly, you have 
asked whether a project which proposes to dc.."nolish and reconstruct nonconforming exterior 
walls (the value of which does not exceed fifty percent of the fair market value of the 

• improvement) should be considered an abandonment of noneonfcrining rights which must be 
reconstructed in conformance "Nith all applicable regulations cr a permissible alteration. This 
memo responds to that issue. · 

SDMCsection 101.0303 reads as follows: 

SEC. 101.0303 Continuance of Nonconforming Uses and 
Structures 

The lawful· use efland existing at the time the Zone 
Ordinance became effective, with which ordinance such use ~id net 
conform, may be contin~ed provided no enlargement or addition to 
such use is made. 

The lawful use of buildings existing at the time the Zone 
Ordinance became effective. with whicb ordinance such building did 
net conform with respect to the development regulations, may be 
continued provided any enlargements, additions or alterations to 
such building will not increase its degree of nonconformity and will 
conform in every respect with the development regu.lations of the 
zone in which the building is located, except as hereinafter provided 
by zone variance . 

- .. ~ 
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A:ny discontinuance of a nonconforming use for a. 
continuou~ P-erio.d of two xea.rs shall be deemed to constitute 
aband9nment of any nonconforming rights existing at the time of 
the enactment of the ordinSflce. 

Any change from a nonconforming usc oflarid or buildings 
to a. more restrictive or conforming use shall constitute 
abandonment of such nonconfonning rights. 

Repairs and alterations which do. not increase the degree of 
nonconfonnir:y of a nancanforming building. structure or 
improvement, nor increase the size or degree of nancomormity of a. -

··. use2 may be made pro'Vided that the a.ggregate value of such "repairs 
···or alterations shall not exceed SO percent of its fair ma.rket ve.luc, 
· ~cardin~ to the assessment thereof by the- County Assessor for the 
fiscal year during which the repairs and alterations oceur. The 
tenns "repairs" and "altmtioas11 do not include painting or 
replacement of' exterior stucco siding. or shinglca. 

If any nonccnfcrming huiltlinJ cruse be dr:strayed by~ 
explosion. act of God or act of the public enemy to the extent of 
fifty percent (500/a) or more of the fi.ir niarket value. a~;CCrding w 

· the assessment thereof by the County Assessor for the fisc:al year 
during whkh sueh destruction occu~ then and without further 
action by the City Council, the said buildma or use at1d the )and an 
whit:h said building was located or maintained shall from and a.t'ter 
the date of such destruction be subject to &I! the rcgula.tions 
specified by the Zone Ordinance fer the district in which suc;h 
building was located. The proviaions of this paragraph shall not 
apply to any nonconforming building fer wbich e.lleconstru~an 
Permit has been or is obtained pursuant to Municipal Code Sedion 
10 l.OSOO(B). 

If the use is a medical or counseling SC1'\'ice and is 
· prohibited pursuant to Sections 101.0410(BX9Xc). 

10 1.0423(B)(l). l01.0426(B)(l). 101.04l7(B)(t), or 
10 l.Oi43 5.2(B)(ll X e), and if such use existed on A;ugust ·13. 1984, 
it shall become a naneonfonning use and sba1l be governed by the 
provision! of this section. Arrt such medical or c.oun!eling service 
existing an the effective date of the ordinance shall have ninety (90) 

- r 

• 

· . 

• 
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days to cease operation, after which time the service shall be 
unlaW'ful at tha.t site and shall constitute a violation of this Code 
unless a Conditional Use Permit is obtained in a.ccoraance witn -
Section 101.0513. 

If a.n investigation by the Development Services Department 
reve3.ls that a particular property contains a legal, nonconforming 
use cr structure, a. "Netic: ofNonccnfornung Right!!," may be 
recorded in the Ccunry Recorder's office. This notice is desig:led 
to provide constructive notice to any successors in interest that 
nonconforrn!ng rights as to the property or structures existed at the 
time ofthe n:cordation of notice. Nothing in this notice shall 

·, per.:llt the ccntinuation 9f a nonccn:orm.ing ·use or structure that 
··was subsequently expanded, e."l..arg:d, abar.doned cr destroyed 
which ·exringuishes the previous ncr:ccnfc!'rr'.in~ right. 

If a. mbsequent investigation reveals that a previous 
nonconforming right as to the property's U;Se or structure has been 
lost, a canc:eGatian of the Notice cfNonccnfcnning Rights shall be 
recorded .. 

. The state of the law in this u-ea. is such that "[m]ost nonconforming previsions oflocal ordinances .. 
gg net permit ·muctura.l alterations because they may lead to tho cre~tion of a. nonconformiag 
building that \1(111 better accommodate and make the nonconforming building usc marc ' 
permanent." Longtin's California Land Use section ~.82(4] (1987) (empba.si:s added). HOwever, 

··as you can tell from reading SDMC section 101.0303, The Cityo!SanDiego does notfollawthc 
norm. SDMC section 101.0303 does net preclude alterations. ·Rather. we specifically permit 
alterations which do not exceed fifty per~t of the fair market value of the improvement. The 
prevision with section 101.0303 addressing ~otices ofNonccnfonning Rights" also provides 
that "[ n]othing in this ·notice shall pennit the continuation of a· nonconforming use or structure 
that was subsequently expanded. enlarged, abandoned or destroyed which extinguishes the ~ 
previous nonconforming right." This provision :fi.trthcr reiterates the point that nonconforming 
rights can only be extinguished through expansion, enlargement. abandonment or destruction and 
nat by any act qualifying as a repair or alteration. 

Evide.ntlys based on your memorandum and my recent conversations with City staff. the sentence 
in SDMC section 103.0303 which reads .. [t]he tenns 11repairs" and "altc:rations11 do not include 
painting or replacement of exterior srucco siding. ar shingles,'' has been given special meaning. 
This sentence has historicilly been interpreted to define the permissible scope of a. "repair'' or 
.. alteration." I do not believe this is a legally defensible interpretation of the sentence and I • : 
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suggest instead that the sentence must be interpreted and""!pplied within the context of the entire 
----'l'lp-an~h. I think th~~ct iatex:ptetarion of the sentence in Ught of the whole paruraoh is that 

I 

it provides for an e;w;:ception to the formula for calculating the value of the repair or alteration. In 
other wqrds, in calculating whether a repair or alten.tion constitutes more or less than fifty 
percent 9f the fair market value of the improvement, the cost of paintin& exterior stucco and 
shingles_;~h.ould not be included. Therefore, using the application I have suggested. any repair or 
cha.mze rp the structure (interior or exterior) is pernlissible so long u that change do~ not · -
increa.se•the degree of nonconformity or exceed fifty percent of the value of the improvements 
(minus the c::ost of paint, shingles and exterior stucco}. : · . 

I . 

. A seconii issue raised by your question involves whether a proposed altem.ion or repair of a. · 
nonconfcnning strUcture whicb involves demolition and reconstruction constitutes an 
aba.ndorrmenf~fanonconfonning right. On tbis point, SDMC section 101.0303 contains a 
sentenc~ whicli provides that .. [a]ny change from a nonconforming use of land or buildings to a 
more restrictive or conforming use shall constitute a.ba.ndomneut of auch ncnconfcnninr rights." 
Precisely, the question is whether a. reconstruction project (be~ of the demolition required) 
ccnstitu~es a ,.change from a nonccnfonning strUcture" to a more confonning usc or struc.ture. 

I • 

I beUev~ that ~recluding r~tnsttueuon under the above refir~J:edplllvi~ionamounts to an 
overly restrictive interpret&tion of the Code:. !! plam arc submitted and building,.pemuts are '· · 

· i·ssued ~hieh result in a structure that is more eonfcrrning tc the code;"cJearly in that situation. all 
or some; partial degree of the no,nconforming right is aband011ed. The land owner cannot later 
come o.;ck to. reclaim the right 'that was abandoned. The hom book law on this point states: 

A change in structure occurs when the lamlowner modifies an 
cx.isting building or strueture, either by repair or physical alteration 
of the premises. In most cases, l change in the physical str'l.lcture 
involves merely a minor expansion of the same use. However, in 
some cases a. change: in the structure, if~ enough. ~ 
amount to a substantial expansion or c::lumae. of use. 

Longtinl s.Californ.ia Land Use section 3.82[4] (1987). 

The leg~ definition of the word 1-la.bandonment" is: '"Knowing relinquishment of one• s right or 
claim to, property without any future intent to again gain title or possession." B~nys Law 
Dictio~. Second Edition. This commonly accepted detinitioa of the: term is consistent with th.e 
exampiJ I used above where pennits are issued for i project whiCh results in a. structure exhibiting 
a. lesser \:lcgree of nonconformity. However. if someone ia propo5ing an alteration to partially 
reccnsuiuct a nonc:cnfonning structure., without cxpand.ing tbc: degree of nonconformity. it is 
gener~ll~ not their intent to relinquish or forfeit their ~confanning rights. For these reasons. in 

. . 

er 
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• 
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' a situati~n where a project proposes demolition and reconstruction, unless tb.e end result of the 
project amounts to an expansion in the str•cture, I do not think the reconstruction itself qualifies 

as a. "change" which constitutes "abandonment." 
I 

! . 

I 

l 
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CASEY GWINN, Cicy Attorney 

:By 
Richard A. Duvernay 
Deputy City Attqmey 
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TO: 

FROM:: 

1-!arch 4, 1998 

Office of 
The City Attorney 
City of Snn Diego 

?f!EMORANDUM 

.533-5800 

Gary Halben, Deputy Director, Land Development Review 

City Attorney 

SUBJECT: '·Alteration ofNoncanforming Structures in the Coastal Zone 
'•. 

- -
MAR 0 51998 • 

DEVELOPMENT SERVICES 

• 

On November 12, 1997, our office issued a legal memorandum providing you with an 
interpretation of San Diego Municipal Code (SDMC] scr;tion l 01.03 03. Specifically, at that time 
you werlil:sk.i:Dg whtM.ht:r p~ec;t ~hidt propo!es to demolish and reconstruct nonconforming 
exterior walls fthevalue ofwhich does not e=Xceed50percent o!thcfairmarkct value of the 
imprcvement) ~hould be considered in abandon~u:nt of nonconforming rights or a permissible . •. 
alteration. Our conclusion wu that lillY repair or'change to the $UCNTe (interior or exterior) is· 
permiss~le so t~ng as that change does not increase the degree cfnonconfonnity or exceed 50 
percent. of the value of the improvemems {minus the cost of paint, shingles. and exterior stucco). 

I • • 

·y ou:ha.ve now asked me to supplement our pre'Yiously issued memorandum to address ho\V the 
application of SDMC section 101.0303 would. apply in the Coastal Zone. 

It is important to understand that the rights contained in Section 101.0303 {Continuance of· 
Nonconforming Uses and Structures} are subject to and must be applied in conjunction with 
SDMC section 101.0302. which reads as fonows: 

SEC. 101.0302 E...Osring Ordinances, Rules, Regulations Or 
Pe:rnlts Retained 

Except as herein specifically provided, it is not intended by . 
this Chapter to modify or abrogate or repeal any ordinances. rules. 
regulations or permits previously adopted or issued pursuant to 
law. rc:latm! to the use., management or conduct of buildings, 
structures. signs, advertising displays, improvements or premises; 
provided, however, that where this Chapter imposes a greater 
r=tri<rtion upon the erection, establishment aJten.don or • 
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enlargement of buildings, sm.1ctures, signs, advertising displays, 
improvements, or premises than is-imposed cr requin:.d by such 
ordinance, rules, regulations or permits, the provisions of .this 
Chapter shall controL 

\\'hen the above section is read in conjunction with Section 101.0303 it must be. concluded that 
the right to permissibly alter a nonconforrn.ing struc:ure with.in ~he context cfSecticn 101.0303 
does not supercede or obviate any requirement to obtain any discretic~ary ;;e.7.1it cthe.~se 
required .to develop property in the Coastal Zone. Typically, development in the Coastal Zone 
requires a Coastal Devc:lopment Penrnt and in certain cases a Sensitive Caasra.l Resources Permit. 
These discretionary permits require the decision maker to find that the projeCt is in conformance 
with the City's·Ce:-:ifi::d Lac~ Coastal ?rogra.rn. · 

.... 

Th f. l ' '1 I ··- • · · ' r· · ere.ore, at cne. eveJ, a.1 proposa.s tc mcc::-y :icn:::.::)n!Or:;!m.s st:-Jc:"..tres :.'1 :J~e ~...:ry ~~ust 

• 
comply with limitations set forth in SDMC section 101.0303; i.e., l;i.t:.n.ot U:cr::zsc r:'le d~.....:. of 
nonconformity or exceed SO percent of the value .of the improvements (minus th.e cost of paint, 
shingles, and exterior stucco). Additionally, if the project is in the Coastal Zone !tld requires a 
coastal permit, additional findings must be made with respect to the project's conformance '-Vhh 
our Certified Local Coastal .Program. 1n that case, it is a?p• upri&te to evaluate whethef the aspect 
or degree of the nonconformity proposed to be maintained by the project negatively impacts 
implementation of the Local Coastal Program. It is entirely within the discretion of the decision 

• 

. maker, notwithstanding rights provided for in SDMC section 101.0303, ro then decide wher.h~r or · · 
not the development proposal conforms with the policies and development regulations contained 

·: in our Certified Lo.cal Coastal Program and to act on the project accordingly. 

RAD:1c:600x605.3.1 
Att,achment 
cc: Linda Johnson 

Tracy Elliot· Yawn 
(.:l.'l!.'\'l!lt.."" \".>f~ICIS'.NO!<CQlllloiO 

CASEY GWINN, City Attorney 

RiChard A. Duvernay 
Deputy City Attorney 

- .~ 



Sr.ATE bF bwf:oRNIA-TliE RESOURa!S AGENCY 

CALIFORNIA COASTAL COMMISSION 
SAN DIEGO AREA 
3111 CAMINO OEL. RIO NORTli, SUmUOO 
S.AH DIEGO, CA 92108-1725 
(619) 521-8036 

Mr. Matt Peterson 
Peterson and Price 
530 B Street, Suite 1700 
San Diego, CA 92101-4454 

April25, 2000 

Re: Coastal Development Permit Application #A6-US-99-160 Summit Resources 

Dear Mr. Peterson: 

This letter is a follow-up to our conversation yesterday wherein I .requested that you . 
provide additional information to complete our review. City staff indicates the fallawing 
condition is attached to the permit in order to assure the improvements do not exceed 
50% of the fair market value of the residence. · 

Pursuant to the San Diego municipal code, the aggregate value of the proposed 
repairs or alterations to non-confoiiDing structures, shall not exceed fifty (50) percent 
of the fair market value of the improvements. Prior to the issuance of any building 
permits, the applicant shall provide property assessment and construction estimates in 
compliance with this provisio~ · 

While you indicated that you do not have this infonnation readily available; it is pertinent 
to our review of this application. Thus., please provide the following information as soon 
as possible: 

• Copies of any construction estimates that·~ve been done by licensed contractors 
for the renovation .and addition to the existing residence located at 1900 Spindrift 
Dr., La Jolla, as proposed in the ·above referenced pennit application and as 
approved by the City of San Diego in CDP/SCR Permit No. 99-0007; 

• The estimate should include the aggregate value of the entire reconstruction 
project including improvements to the portion of the structure being retained, 
demolition costs and const:ru.ction of the new addition; 

• The submittal should include the documents that form the basis for the 
construction estimates. The documents should clearly descn"be the work being 
performed including, the new addition, and worlt within the portion of the 
structure being retained such as, upgrades to wiring and/or plumbing, and/or 
modifications to the walls, windows and/or floor structure to comply with currene 
UBC requirements. · 

- ...... 

• 

·. 

• 
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• Copy of the most recent assessed fair market value of the existing residence done 
by the County A.ssessor. 

In addition, in our conversation I requested, and you agreed to provide, a complete set of 
reduced (8 Yz" X 11 ") plans for use as exhibits to the staff report (site plan, floor plans 
and elevations). Thank you in advance for your cooperation. 

cc: Mark Mazzarella 
Sherilyn Sarb 
Laurinda Owens 

___ s__/~ 
Lee McEachern 
Strpe:visor, Per:n.its 
~~d Enforcement 

(G:\San Diego\I..EE\Lettcrs\SummitResou.rcesConstructionEsdeaer4.2l.OO.doc) 

- ..... 



MAzzARELLA, DUNWOODY & CALDARELU LLP 

VIA FACSIMILE & U.S. MAll. 

Lee McEachern., Supervisor, 
Permits and Enforcement 
Califqrnia Coastal Commission 

ATIORNEYSATLAW 
550 WEST "C" STREET, SUITE 530 

SAN DIEGO, CALIFORNIA 92101-8575 
TELEPHONE: 619.238.4900 
FACSlMU.E: 619.238;4959 

April 21, 2000 

3111 Camino del Rio North, Suite 200 
San Diego, CA 92108 

Re: Response to March 29, 2000 Request for Docmnents Relating to Coastal 
Commission Appeal No. A-6-LJS-99-160 (1900 Spindrift LaJollaCalifomia) 

Thank you for your April 7, 2000 response to my March 29, 2000 document request in the·· 
above-referenced matter. I note that you have indicated that your computer records do not readily rc;veal 
appeal document creation dates. We have learned from past experience with similar computer document 
dating problems that computer experts can accurately determine document creation. dates from residual 
electronic data on a computer's hard drive. 

• 

• 
Time is of the essence. We therefore request immediate access to the computer hard drive in 

question. To the extent that you require a formal California Public Records Act Request pummnt. to 
Government Code Section 6250 ~ please consider this letter to constitute such a request for any and -
all electronic and or computer records in their original digital fonn that mention, discuss, or in any way 
pertain to the property commonly known as 1900 Spindrift Lane, La~ Califomia, which i? the 
subject of Appeal No. A-·6-US-99-160. Our expert can quickly copy the necessary information from 
your computer when given access to do so. Needless to say, we expect tbat all electronic data will be 
retained by the Commission pending our inspection. 

Please give nie or my associate, Brian Goodwin, a call at your earliest convenience to let us 
know when we can review your computer files on this matter to verify creation dates and other relevant 
information. 

You also indicated in your letter of April 7, 2000 that the original signed appeal furms are sent to 
the San Diego office via the Commission's courier service, and that a copy of the courier log showing 
that a courier delivery was made to the San Diego office on December 21, 1999 (the date the appeal • 
forms were received by San Diego staff) would be available. I would J.ike a copy of the log. 
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More importantly, I would like to know how San Diego staff could have: (1) spoken to the 
commissioners who filed the appeal; and then (2) requested the original signed appeals form from San 
Francisco; and then (3) received them on December 21, 1999 when the telephone records you produced 
to us previously reflect th.at the discussions that purportedly took place be~een Charles Da:r.nm. and 
Commissioners Wan and Daniels occurred late in the morning and late in the afre:noon on December 
21, 1999. There was, therefore, no opportunity to have in fact first obtained the commissioners' 
approval, then contact San Francisco and then have forms sent via overnight messenger to San Diego in 
order to be filed late afternoon on the 21st. · 

As you may recall, \fatt Peterson 3.dvised you, Shedyn Sarb and I:ebora..1 Lee during our . 
meeting on March 10, 2000, t.~at when he first sa\v file on :his ::nar:er h the Coa:::'tal Commission's 
office, all that existed were xeroxed copies of me comrn.issione:s' signarures on the appeals. 
Furthermore, when he first saw the appeals forms the words "See Attached" were not typed <Jn them. 
We were advised during our meeting on March 10,2000 that Mr. Peterson was mistaken, and in fact 
<Jriginals were in the file, and further that the words "See Attached" were added at a later date, not 
because the materials were generated at a later date, but in order to mak~ it clear that the appeal and the 
findings in the file were related (a fact that would seem quite obvious). · 

When Mr. Peterson first inquired months ago as to the process utilized to file the appeals,he=was 
told that xeroxed copieS of the commissioners' signatures on the appeal f<Jrms were kept in the San 
Diego office, and used by the local staff to file appeals. This was consistent with what he saw in the file. 
In our meeting on March 10, 2000, this was denied. Instead, Ms. Lee stated emphatically: 

"[the blank signed appeal forms] are kept under the control of Peter Douglas' executive 
assistant Whoever makes the- calls and contacts- the cemmission.ea; has to call her and 
indicate that TI:IEY HAVE GOTIEN that specific authorizatioii; TIIEN those two forms 
are sent down to the district office ... " [Emphasis added. J 

Obviously, the required procedure did not occur in this case. Calls could not have been made to 
the commissioners on December 21, and the blank signed appeal forms received from San Francisco an.4 
filed on December 21st. . 

I appreciate, as was explained to us at our meeting on March 10, 2000, that at the time this matter 
was coming to a head, Laurinda Owens was out ill, and two other staffers were on vacation, and that 
Chuck Damm, who generally works out ofVentura, was pinch-hitting. Tha! may explain why required 
procedures were not followed, and the appeal deadline was missed. But it does not excuse the late 
filing .. The local staff should acknowledge the true facts to the Commission; and the appeal should be 
voluntarily dismissed. : 

Upon reviewing the transcript of our meeting on March 10, 2000, an additional public records 
request has come to mind. In that transcript either Sherilyn Sarb or Deborah Lee stated, "There were 
several appeals being filed at that time." I w<Juld like copies of whatever other appeals were fil.ed by the 
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local San Diego Coastal Commission staffbetween December 20 and December 24, 1999. I would also 
like a copy of the tape of your .rp.eeting with Matt Peterson, T rm Martin, La.urinda Owens, Sherilyn Sarb 
~d Deborah Lee on April3, 2000. Enclosed is a check for $5.00 to cover what I understand to be the 
cost of duplication. Please consider these formal California Public Records Act Requests pursuant to 
Government Code Section 6250 et ~ 

I look forward to your response to these requests and questions. 

MCM:dll 

cc: Matthew Peterson, Peterson & Price 
Cha:irperson Sara Wan and Members of the California Coastal Commission 
Peter M. Douglas, Executive Director 
Chuck Damm, Senior Deputy Director 
Deborah Lee, Deputy Director 
Ralph Faust, Esq. ChiefLegal Counsel 
Laurinda Owens, Coastal Planner. 
Summit Resources, LP 
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