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STAFF REPORT: REQUEST FOR RECONSIDERATION

Application No.: A-6-LJS-99-160-R
Applicant: Summit Resources, L.P. Agents: Matthew Peterson

Project Description: Substantial demolition of an existing 9,960 sq.ft. two-story over
basement single-family residence and reconstruction of a two-story, 14,630 sq.ft.
single-family residence on a .56 acre ocean blufftop lot.

Site: 1900 Spindrift Drive, La Jolla, San Diego, San Diego County. APN 346-440-05

Commission Action and Date: On May 10, 2000, the Commission approved the request
for substantial demolition of an existing 9,960 sq.ft. two-story over basement
single-family residence and reconstruction of a two-story, 14,630 sq.ft. single-
family residence on a .56 acre ocean blufftop lot with special conditions requiring

. removal of existing gunite on the bluff face and all portions of the existing
residence located within 25 feet of the bluff edge, limitations on height of
landscaping and design of sideyard fencing, the identification of all existing and
proposed accessory structures, an amendment to this permit to repair or maintain
any existing non-conforming accessory structures located within 25 feet of the
bluff edge in the future, a prohibition against future maintenance of the existing
non-conforming boathouse/cabana, a deed restriction for assumption of risk and
an acknowledgement that issuance of the permit does not waive any public rights
that may exist on the property.

Summary of Staff’s Preliminary Recommendation:

The staff recommends that the Commission deny the request for reconsideration because
no new relevant information has been presented that could not have been reasonably
presented at the hearing and no errors in fact or law have been identified that have the
potential of altering the Commission’s decision.

Substantive File Documents: Appeal Forms; Certified La Jolla-La Jolla Shores LCP
Land Use Plan; Certified City of San Diego LCP Implementation Plan; City of San
Diego Report to the Planning Commission dated 11/24/99; CDP #F5929; A-6-LJS-
. 98-85; A-6-LJS-98-169; Report of Preliminary geotechnical Investigation by
Christian Wheeler Engineering dated 3/23/99; Report of Slope Stability Analysis by
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Christian Wheeler Engineering dated 2/25/00; Update/Cover Letter by Christian
- Wheeler Engineering dated 3/17/00; Geotechnical Engineering Report Update by
Christian Wheeler Engineering dated 3/23/00; City of San Diego SCR/CDP #99-
0007; San Diego District Staff Report on Substantial Issue dated 2/1/00; San Diego
District Staff Report on De Novo dated 4/26/00; Request for Reconsideration from
Summit Resources dated May 22, 2000,

PROCEDURAL NOTE:

The Commission’s regulations provide that at any time within thirty (30) days following
a final vote to deny a coastal development permit, the applicant of record may request
that the Commission reconsider the denial. (14 CA. Admin. Code 13109.2)

The grounds for reconsideration of a permit denial are provided in Coastal Act Section
30627, which states, in part:

The basis of the request for reconsideration shall be either that there is
relevant new evidence which, in the exercise of reasonable diligence, could
not have been presented at the hearing on the matter or that an error of fact
or law has occurred which has the potential of altering the initial decision.
(Section 30627(b)(3).)

If the Commission grants reconsideration, the de novo hearing would be scheduled for a
subsequent Commission hearing.

APPLICANT’S CONTENTIONS:

In the attached letter dated 5/22/00, the applicant contends that errors of fact and law
occurred and that these errors have the potential of altering the Commission’s decision.
The applicant asserts the following in support of his contention: 1) The appeal
applications were not properly prepared, signed or filed; 2) The Commission failed to
take action on the question of Substantial Issue within the prescribed 49 days per Public
Resources Code Sections 30621 and 30625; 3) In review of the project, the Commission
disregarded the pipeline provisions of the new Land Development Code and
“disregarded” the Certified LCP and Legal Non-conforming Use and Structure provisions
of the La Jolia Shores Planned Development Ordinance (PDO) and, as such, the
Commission’s action resulted in a “de facto” amendment to the certified LCP; 4) The
applicant was prevented from asserting these errors at the Commission hearing and that
there were errors of fact and law pertaining to the geologic and soils conclusions
contained in the Commission’s staff report; 6) The Commission’s action constituted “a
taking and confiscation of the property right to remodel and expand the home”; 6) Some
of the Commissioners who voted at the De Novo hearing were not present at the
Substantial Issue hearing.
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I. MOTION: I move that the Commission grant reconsideration of
Coastal Development Permit No. A-6-LJS-99-160-R

STAFF RECOMMENDATION TO DENY RECONSIDERATION:

Staff recommends a NO vote on the motion. Failure to adopt the motion will result in
denial of the request for reconsideration and adoption of the following resolution and
findings. The motion passes only by affirmative vote of a majority of Commissioners
present.

RESOLUTION TO DENY RECONSIDERATION:

The Commission hereby denies the request for reconsideration of the Commission’s
decision on coastal development permit no. A-6-LJS-99-160-R on the grounds that there
is no relevant new evidence which, in the exercise of reasonable diligence, could not
have been presented at the hearing, nor has an error of fact or law occurred which has the
potential of altering the initial decision.

II. FINDINGS AND DECLARATIONS.

A. Project Description/History. The applicant is requesting that the Commission
reconsider its approval of the applicant’s request for the substantial demolition of an
existing two-story over basement, 9,960 sq.ft. single-family residence and the
reconstruction of the residence totaling 14,630 sq. ft. on a 0.53 acre ocean blufftop lot.
The project represented redevelopment of a site which was developed prior to the Coastal
Act (1928). Due to the nature in which the site was developed, all of the existing
structures possess some degree of non-conformity with the Coastal Act and
corresponding policies of the City of San Diego certified Local Coastal Program (LCP)
which would be applied to new development today. Additionally, the principal residence
is approaching the 75 year life expectancy which the Commission and the local
government has used to determine the appropriate geologic blufftop setbacks for new
development.

The applicant proposes to demolish 4,745 sq.ft. of the inland portion of the residence and
construct 9,415 sq.ft. of new floor area in one and two stories (the residence is a two-
level home over basement). Approximately 5,215 sq.ft. of the seaward portion of the
structure would be retained, although the applicant proposes to make interior renovations.
In the portion of the residence that is located within 25 ft. from the bluff edge, an existing
room at the northwest corner of the main level will be removed. The floor area is
proposed to be retained and used as a deck. At the middle portion of the main level at the
western elevation, an existing room is proposed to be removed. The floor area is
proposed to remain as a “view deck”. Also proposed is the removal of an existing roof
“canopy” overhang at the southwest corner of the main level.
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Other proposed changes to the existing portions of the residence as well as new
construction include: a new swimming pool, spa, covered deck and landscaping and
several accessory improvements located either on the blufftop or seaward of the bluff
edge. The applicant proposes to remove an existing 225 sq.ft. detached bunk house
located near the northern property line in the area usually reserved as the geologic
setback area. Seaward of the bluff edge and at the beach elevation the proposal is to
remove an existing fire pit. The City also required the removal of four existing palm
trees in this area.

The project site is a blufftop lot. There is an 11 ft. high, 100-foot long seawall located on
the beach some distance seaward of the bluff., The majority of the coastal bluff itself has
been gunited. Both the seawall and gunite were installed prior to the Coastal Act. The
coastal bluff is approximately 22 feet high. Portions of the existing residence are sited at
or near the gunite coated face of the bluff. Because the entire bluff face is covered with
gunite, it is hard to determine the location of the actual bluff edge (i.e., the natural bluff
underneath the gunite). Thus, the actual distance between the existing residence and the
existing bluff edge has not been determined. The area between the toe of the gunited
bluff and the existing seawall is filled and contains an existing concrete patio, “sandy
terrace”, firepit, a barbecue with firepit, deck, railing, stairway, a detached
boathouse/cabana and palm trees. The distance between the existing seawall and the toe
of the gunited bluff is approximately 25 ft.

The subject site is located within the La Jolla community of the City of San Diego. The
site is located south of La Jolla Shores, a major recreational area which includes a public
beach and park. The site is also in close proximity to the La Jolla Beach and Tennis Club
and a restaurant (The Marine Room), which are situated two to three lots to the north.
The site is bounded on both sides (north and south) by other residential development.
The beach at this Iocation is of average width (not unusually wide or narrow) and is
passable for lateral access purposes largely from the north from the vicinity of La Jolla
Shores. As one walks further south approximately two to four lots south of the subject
site, the beach width significantly narrows making it difficult for lateral access. In fact,
as noted in the certified La Jolla-La Jolla Shores LCP Addendum, this stretch of shoreline
is designated as “limited or intermittent access”. The LCP also notes that lateral access
below the bluffs is dependent on tidal fluctuations and is extremely difficult in most
locations.

B. Reconsideration Request. The applicant’s request for reconsideration (ref.
Exhibit No. 11) contends that errors of fact and law occurred which have the potential for
altering the Commission’s decision. The applicant has generally cited six points of
contention: '

1. “...Although the Commission does have appellate jurisdiction over local
decisions pursuant to Regulations §13110, et seq. and Public Resources Code
§30603, the two appeals were not properly prepared, signed or filed, and as such,
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are invalid. Consequen;:ly, the City’s approval was final and was not subject to the
_Commission’s appellate review,

The invalid appeals which were filed concerning the Project also violated Public
Resources Code §30603, et seq. and Regulations §13110, as well as the procedural
due process rights and rights of equal protection of the State and Federal
Constitutions....”

Specifically, the applicant contends that local Commission staff determined
independently that the proposed development warranted review by the Commission,
prepared the “reasons for appeal” and obtained authorization from Commissioner Wan
and Daniels to file the appeals on 12/21/99. The applicant further contends that staff
removed a signed photocopied signature page of a blank appeal form containing
Commissioner Wan and Daniels signatures and asserts that the Commission’s procedures
of preparing Commissioner signed appeals is invalid.

Both of these arguments were presented to the Commission before it acted on the de novo
permit application. Therefore, neither argument constitutes new evidence under Coastal
Act Section 30627. Further, neither of these arguments demonstrates that there was an
error of law or fact.

With respect to the Commission’s procedures for preparation of Commissioner appeals,
the Coastal Act authorizes the Commission to have a staff to assist it with carrying out
the provisions of the Act. The Commission has given staff the responsibility to review
local government notices of final action on permit decisions for consistency with the
applicable LCP and to notify the Commission of projects that appear to be inconsistent
with an LCP. If two Commissioners authorize an appeal of a local government action,
the staff prepares an appeal form that identifies the basis for the appeal. This is similar
to, and consistent with, staff’s responsibility to draft staff reports that are presented to the
Commission for adoption as findings. The Commissioners do not individually draft
findings in support of the Commission’s action; this is a responsibility properly delegated
to the staff. Similarly, appeal forms that contain all of the information needed to appeal a
local government permit decision are prepared by staff. When an individual
Commissioner authorizes an appeal of a local action, he/she either signs the proposed
appeal application himself/herself, or authorizes Commission staff, as his/her agent, to
use a pre-signed blank form. (The Commissioners have the option to pre-sign blank
appeal forms that are then stored in the Commission’s San Francisco office.) The use of
the pre-signed forms is consistent with California law, which provides that individuals
can authorize another person to sign their name or use their signature. In this case,
Commissioners Wan and Daniels authorized use of their pre-signed forms on December
21,1999 and the completed appeals were filed in the San Diego office on December
21,1999. Therefore, no error of fact or law occurred as it relates to the Commission’s
appeal application procedures.

2. “The Commission failed to resolve the Substantial Issue question within the 49-
day period as mandated by Public Resources Code Section 30621 and 30625. The
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Commission’s act of opening and continuing the Agenda matter on January 12,
2000 without resolving the Substantial Issue question did not comply with Section
30621 (see Coronado Yacht Club. V. California Coastal Commission (1993) 13
Cal. App.4™ 860). It was not until February 15, 2000 over 56 days from the date on
which the appeals were filed that the Commission (on the basis of the invalid
appeals) made a determination that the appeals raised a Substantial Issue and set
the appeals for a de novo hearing. The failure of the Commission to find
Substantial Issue within the requisite 49-days period is a violation of Public
Resources Code.”

The subject appeal was filed on 12/21/99. The California Code of Regulations, states the
following:

13112 Effect of Appeal

(a) Upon receipt in the Commission office of a timely appeal by a qualified
appellant, the executive director of the Commission shall notify the permit
applicant and the affected local government that the operation and effect of the
development permit has been stayed pending Commission action on the appeal by
the Commission as required by Public Resources Code Section 30623. Upon
receipt of a Notice of Appeal the local government shall refrain from issuing a
development permit for the proposed development and shall, within five (5)
working days, deliver to the executive director all relevant documents and
materials used by the local government in its consideration of the coastal
development permit application. If the Commission fails to receive the

documents and materials, the Commission shall set the matter for hearing and the

hearing shall be left open until all relevant materials are received. [Emphasis
added]

The appeal was filed by Commissioners Wan and Daniels on 12/21/99. The Commission
Notification of Appeal was sent to the City on 12/22/99 requesting that the City provide
its record within five working days. (The record from the City was not received at the
Commission’s office until 1/10/00.) In order for this matter to be heard at the January
Commission Meeting, a report had to be completed for reproduction and mailing by
12/23/00. Because the record had not been received from the City pursuant to the
California Code of Regulations, staff requested that the Commission open the hearing on
Substantial Issue and continue it to subsequent hearing. As such, the hearing on
Substantial Issue was opened at the 1/12/00 Commission hearing. Thus, an error of fact
or law has not occurred with respect to scheduling the hearing on Substantial Issue for
Commission action.

3. “Staff analyzed the project for the Hearing of Substantial Issue Determination and
at the De Novo Hearing disregarding the pipeline provisions of the new Land
Development Code and disregarding the Certified LCP and Legal Non-conforming
Use and Structure provisions of the La Jolla Shores PDO. The Commission then
utilized a new subjective and arbitrary definition of what Staff believed should be
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considered as alterations, modifications and repairs as permitted by the PDO. In so
doing, Staff classified the Project as “New Development” which in some
unexplained way mandated the complete removal of the legal nonconforming
portions of the home including the portion of the home that the California Coastal
Commission approved in 19777, [...]

The applicant further contends that the project was designed consistent with the standards
of the LCP that were in effect at the time the project was going through the City’s review
process and that the staff applied new standards which exceeded its appellate and
planning authority jurisdiction by ignoring the pipeline provisions of the new Land
Development Code which imposed a “de facto” LCP amendment on the City of San
Diego. The applicant further contends that that if new requirements were to be imposed
on the project that this should have been done as an amendment to the certified LCP.

In response to the first contention, although the staff report containing the findings on
Substantial Issue stated that the new Land Development Code might be used as the
standard of review of the project if it were to be heard as de novo; the Commission
subsequently acknowledged the pipeline provisions of the City’s certified LCP and in
fact, reviewed the findings for the de novo permit using the City’s former municipal code
as the standards of review. As stated in the de novo report dated 4/26/00:

“The standard of review for the proposed development is the City’s certified La
Jolla-La Jolla Shores Land Use Plan (LUP), La Jolla Shores Planned District
Ordinance (PDO), and other applicable sections of the former implementation
plan (municipal code) that was in effect at the time that the proposed development
was reviewed and approved by the City. The City of San Diego recently received
effective certification of an LCP amendment that replaces its former municipal
code with its new Land Development Code Update. The LCP amendment
became effective on January 1, 2000. However, the amendment was submitted
with a provision that the prior municipal code would continue to be applied to
projects for which complete permit applications were submitted prior to the
effective date of the LCP amendment. The subject proposal was submitted, acted
on by the City, and appealed to the Commission prior to the effective date of the
LCP amendment. The commission finds that in this case, the appropriate
standard of review is the LCP that was in effect prior to the effective date of the
LCP amendment (i.e., the former municipal code).” [Emphasis added]

As such, the applicants allegation that Commission staff used the wrong standard of
review or ignored the pipeline provisions is inaccurate.

With regard to the second contention that the Commission incorrectly imposed a “new
and subjective and arbitrary definition” of what was considered as “alterations,
modifications and repairs as permitted by the PDO”, and that staff’s classification of the
project as “new development” is inaccurate, the staff report for recommendation on
appeal dated 4/26/00 contained extensive findings as to why the Commission found the
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proposed project was not a “repair, alteration or improvement” and why the project
should be regarded as new development.

In response to this allegation, in its findings for approval with special conditions, the
Commission found that the La Jolla PDO does not define the terms “improvements,”
“repairs,” or “alteration” and that these terms should be interpreted in a manner that is
consistent with the purposes of the Coastal Act and the LCP. The findings of the report
then cite the La Jolla Shores Planned District Ordinance Section 103.0300 which states:

“The development of land in La Jolla Shores should be controlled so as to protect
and enhance the area’s unique ocean-oriented setting, architectural character and
natural terrain . ..

Thus, the goal of the LCP is to protect the natural bluffs and beaches of the La Jolla
Shores area. In light of this goal, the Commission finds that the terms
“improvements” “repairs” and “alterations” are intended to mean minor activities
that allow a nonconforming structure to be kept in adequate condition. These terms
do not include demolition, expansion, construction of additions, and such other work
that results in reconstruction of the nonconforming structure. To interpret these
terms otherwise would not allow for achievement of the goals of the LCP. This
interpretation is supported by other provisions of the PDO, which use the terms
“remodel” and “demolition” as separate terms from “alteration,” suggesting that each
of these terms have different meanings (see PDO section 103.0302.3, requiring a
permit for “the erection of any new building or structure, or remodeling, alteration,
addition, or demolition of any existing building or structure.”)”

A such, the Commission in approval of the project found that as proposed, with
approximately 4,745 sq.ft. to be demolished and approximately 9,415 sq.ft. of new area
to be constructed, that the proposed development was so extensive that it did not
constitute repairs, improvements, or alterations within the meaning of this ordinance.
Rather, the work amounts to a reconstruction of the existing residence.

The staff report further contained an analysis of whether the project increased the degree
of nonconformity and included, in part, the following:

“The proposed project also increases the degree of nonconformity of the existing
structure. As stated above, the Commission finds there is a significant precedential
concern if this ordinance is not interpreted broadly in light of the goals of the LCP
and the significance of the coastal resources that are affected by bluff top
development. The concern is, if nonconforming use regulations are interpreted to
allow substantial demolition and reconstruction of an essentially new development in
the same nonconforming location when only the nonconforming portion is retained
and renovated rather than demolished, the line of development will never be moved
inland. [....] The Commission finds the redevelopment of the property as proposed
increases the degree of nonconformity because:




A-6-LJS-99-160-R PPN
Page 9

1. It allows for retention of a significantly larger nonconforming principal
residence and increases its value with inadequate geologic blufftop setbacks;

2. It extends the life of the existing nonconforming structure which is at the end of
the 75 year lifespan for a typical residence; '

3. It precludes option for future site development to be brought into conformance
with the certified LCP;

4. It perpetuates retention of the nonconforming gunite on the bluff face which could
be removed if the replacement structure is moved inland.

Thus, the proposed project does not constitute “improvements, repairs and
alterations which do not increase the degree of nonconformity” of the
nonconforming residence. Accordingly, the Commission finds that section
103.0303.1 does not allow for retention of the nonconforming aspects of the existing
residence.f....]” '

The Commission further found that the proposed project was inconsistent with the LCP
unless the residence and structures were brought into conformance with the current LCP
requirements regardless of whether the demolition involves less than 50 percent of
exterior walls. The applicable LCP includes the La Jolla/La Jolla Shores LCP Land Use
Plan, the La Jolla /La Jolla Shores LCP Land Use Plan, the La Jolla Shores Planned
District Ordinance (commencing with Section 101.0300 of the Municipal Code) and the
Sensitive Coastal Resource Overlay Zone (commencing with Section 101.0480 of the
Municipal Code). The Commission found that the proposed development was
inconsistent with the purpose and intent of the La Jolla Shores Planned District which
states:

“The public health, safety and welfare require that property in La Jolla Shores shall
be protected from impairment in value and that the distinctive residential character
and the open seascape orientation of the La Jolla Shores Area shall be retained and
enhanced.

The development of land in La Jolla Shores should be controlled so as to protect and
enhance the area’s unique ocean-oriented setting, architectural character and natural
terrain and enable the area to maintain its distinctive identity as part of one of the
outstanding residential areas of the Pacific Coast....”

The Commission also found that the purpose of any nonconforming use regulations is to
allow continued use of existing legal nonconforming uses and structures which have
become nonconforming due to changes in the zoning code, provided the degree of
nonconformity is not increased or expanded. The regulations are not intended to allow
redevelopment of a property solely in reliance on the nonconforming regulations without
regard to other requirements for discretionary permits, community land use policies and
current zoning requirements.

As stated in the findings, in the review of discretionary permits such as the coastal
development permit, the decision maker (i.e., in this case, the City of San Diego) is
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required to make specific findings which are not superceded by an assertion that ‘
nonconforming rights exist on a property or with a structure. The Commission found

_that the proposed development cannot be found consistent with the City’s Sensitive
Coastal Resource (SCR) permit which includes findings, in part, that require that the
proposed development will be sited and designed to minimize adverse impacts upon
sensitive coastal resources and environmentally sensitive areas. The findings also require
that proposed development will minimize the alteration of natural landforms nor

. contribute to the erosion of public beaches or adversely impact local shoreline sand

supply.

The Commission specifically found that the extent of the proposed work would allow a
significant expansion and renovation that would extend the economic life of the residence
for another 75 years which essentially results in an entirely new residence. As such, the
Commission determined that the residence must comply with the current setbacks and
standards and therefore comply with the geologic setbacks requirements, as well as the -
requirements concerning protection of the bluffs by removal of the existing gunite. The
gunite could be removed if the residence is relocated further inland to comply with the
setback requirements that exist for new development today. The Commission found that
redevelopment of the site in the manner proposed was not consistent with the applicable
policies of the La Jolla Shores Land Use Plan cited previously and therefore, the finding
of conformance with the certified Local Coastal Program could not be made.

In conclusion, the findings of the staff report fully addressed the issues of whether or not
the proposed development was considered a repair, alteration or improvement vs. new
development and explained the rationale for the Commission’s decision. In addition, the
Commission found that the proposed development was not an “alteration, modification or
repair” as permitted by the PDO and that the development was essentially “new
development”. Furthermore, the Commission applied the correct standards and policies
to the project in its review and action on the proposed development. As such, the
Commission’s approval of the subject development with special conditions did not result
in a “de facto LCP amendment” to the Certified LCP and thus an error of fact or law has
not occurred.

4. “The Applicant was prevented from asserting these errors of law at the public
hearing because of the Commission’s hearing procedures. The discussion by the
Commissioners, which revealed the true and subjective nature of the
Commission’s intent to apply unwritten stringent new “policy” and arbitrary limits,
occurred after the close of the public testimony portion of the hearing. The
Commission’s hearing procedures prevented members of the public, including my
representatives, from addressing the Commission or participating in any discussion
by the Commissioners after the public testimony portion of the hearing was
closed.” . :

Prior to the hearing, the applicant was given a copy of thc written staff report detailing
the staff recommendation. The staff report explained that because the proposed
development involved a substantial demolition and reconstruction of an existing non-
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conforming structure with proposed retention of portions of the residence that were
within the geologic blufftop setback area, the development was not a “repair, alteration or
improvement” to a non-conforming structure and was essentially “new development”.

The project was reviewed for consistency with the certified LCP which consisted of the
La Jolla Shores Planned District Ordinance and the City’s former implementation plan,
the Municipal Code. In addition, the report explained that since the proposed
development is located between the first public roadway (Spindrift Drive) and the sea,
Coastal Act Section 30604(c) requires that the development must be found to be in
conformity with the public access and recreation policies of the Coastal Act. The staff
report then analyzed the project for consistency with the City’s LCP and the public access
and recreational policies of the Coastal Act. The applicant was afforded an opportunity
to speak at the hearing and, in fact, the representative made formal presentations at the
public hearing. Since the applicant had been informed of the Commission staff’s
application of the Certified City of San Diego LCP and the public access and recreational
policies of the Coastal Act in the staff report, nothing precluded the applicant or his agent
from addressing these concerns at the hearing. Furthermore, the Commission discussion
after the close of the public comment portion of the hearing did not suggest that the
Commission was applying any standard other than those described in the staff report. In
addition, it is common for the Commission to discuss aspects of the public hearing after
the public hearing has been closed. This is part of the hearing process. Thus, no errors of
law or fact occurred.

The applicant further contends,

“There were numerous errors and non-supported Geologic and Soils conclusions
including a non-supported and illegally produced bluff edge determination
contained within the Staff Report. These errors of fact and analysis were utilized
by the Commission in adopting the findings. These errors were not responded to
by Staff. The record upon which the Commission relied for its denial was
inaccurate, incomplete and not based upon substantial evidence in the record.”

The applicant contends that errors of fact occurred in the staff report and that those errors
may have misled the Commission. The applicant specifically indicates that the staff
report included a “non supported and illegally produced bluff edge determination” ;
however, the applicant is erroneously referring to an exhibit (Exhibit No. 20) contained in
the staff report which is identified as “Approximate Location of Existing Bluff Edge”,
The Commission staff did not purport that the exhibit was a surveyed description of the
actual bluff edge, but rather, as titled, an “approximate” location of the bluff edge.
Furthermore, Special Condition 1(a), of the staff report further addressed this issue.

[...]

a. All portions of the residential structure shall be removed or relocated such that no
portion of the principal residential structure or pool or spa shall be sited closer
than 25 ft. from the existing edge of bluff, shown on Exhibit #20. The bluff edge
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cannot presently be determined accurately where it lies beneath the existing
gunite or residential structure. Determination of the precise location of the bluff
edge requires further examination, either through use of any crawl space that may
exist beneath the present structure, or during demolition, following removal of
the gunite and/or the existing structures.

As such, it is clear that the bluff edge depicted on Exhibit No. 20 was not intended to
represent the exact bluff edge and, as such, the applicant’s allegations are incorrect. The
Commission considered each of the factual assertions that the applicant supplied in
advance of and during the public hearing, and concluded that the facts as set forth in the
staff report were accurate in terms of its finding for approval of the proposed
development with special conditions which required final revised plans for the removal or
relocation of all portions of the residence that were sited any closer than 25 ft. from the
existing bluff edge of bluff as shown on Exhibit No. 20 in the staff report. Thus, the
Commission did not make any errors of fact which would have the potential for altering
the initial decision of the Commission.

5. *...The effective denial of the Coastal Permit has damaged the property for
some unidentified public benefit without the payment of just compensation. In
addition, the effective denial is an unreasonable restriction of land use which
bears absolutely no relationship or “nexus” to the impacts of this existing
Project.”

“The Commission’s effective denial of the Project has resulted in a taking and
- confiscation of my property right to remodel and expand the home as permitted
by the Certified LCP, thereby depriving me of the reasonable and valuable use of

my property.”

The Commission’s action did not deny the subject project; it approved the project with
special conditions. As such, the applicant has not been denied reasonable use of his
property. The findings in support of the Commission’s decision explain in detail the
basis for approving the proposed project and the basis for the special conditions which
were imposed on the proposed development. The findings demonstrate that the approval
with conditions was based upon the project’s adverse impacts, and its inconsistencies
with the certified LCP. Further, the Commission’s decision did not result in a taking of
the subject property. The Commission found that the retention of the portions of the
residence within the 25 ft. geologic blufftop setback area and the gunite on the bluff face
of the subject property were inconsistent with the certified LCP. This did not resultin a
denial of all reasonable economic use of the property or interfere with investment backed
expectations. With the condition applied by the Commission, the applicant could still
construct the same size home proposed, only it must be sited 25 feet from the edge of the
bluff. Thus, the Commission finds that it did not make any error of law or fact in this
regard.

6. “After the close of the public testimony portion of the hearing, it was disclosed by
at least one Commissioner that he/she was seeing this matter “for the first time”



A-6-115-99-160-R et Ee
Page 13 .

and did not have the benefit or any knowledge from the prior hearings that had .
taken place concerning the appeal. We note that the Commissioners at the initial
hearing tp determine substantial issue, at the hearing which resulted in a split 5-5
vote to approve per applicant on April 10, 2000, and at the Wednesday, May 10,
2000 hearing were not the same. Yet at no point did any of the Commissioners
abstain from participating in the appeal hearings despite the fact that many of
them at the final hearing on May 10, 2000 obviously had not listened to the prior
hearing tapes or otherwise reviewed the transcripts to bring them up to speed on
the status of the appeals. We believe this is clear violation of law and a
procedural due process violation. Since this disclosure was not presented until
after the public testimony portion of the hearing was closed, my representatives
did not have an opportunity to raise this issue at the hearing.”

There is no requirement in the statute or otherwise that the Commissioners who
participated in the Substantial Issue hearing be present at any future de novo hearing on a
particular permit item. Each Commissioner (and their alternates) receive an agenda
packet in the mail of all the permit items scheduled to be reviewed for the meeting in
advance of the meeting and, as such, are aware of the particular issues for various
projects, in advance of the meeting. With regard to attendance at the meetings by the
same Commissioners, it is not possible that the same Commissioners be present for all of
the hearings for any one particular permit item if it is brought back before the
Commission at several different hearings, such as the subject permit. In the subject case,
the hearing for the subject appeal was first opened and continued at the 1/12/00
Commission meeting. Substantial Issue was found at the February 15, 2000 meeting.
The de novo permit was originally scheduled for Commission review at its April 10
meeting. After beginning the public hearing and a discussion of the project, the
Commission ultimately voted to continue the matter to the May 9-12, 2000 Commission
meeting. Again, there is no requirement that the Commissioners who were present at the
April 10, 2000 meeting be present at the May 9-12, 2000 meeting. Furthermore, this is
the reason that alternates are selected for each Commissioner in the event that a
Commissioner cannot attend a particular meeting. As such, no errors of law or fact have
occurred as a result of the Commission’s hearing procedures.

In summary, the Commission finds that the applicant has not presented any new relevant
facts or information that could not have been presented at the original hearing. In
addition, the applicant has not demonstrated any error of fact or law that has the potential
for altering the Commission’s previous decision. Therefore, the reconsideration request
is denied.

(G:\San Diego\Reports\Appeals\1 990\A-6-LI$-99-160-R Summit Resources StfRpt.doc)
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Summit Resources, LP
One Market Place, San Diego, 82101
(619} 231-3800 Fax: (619} 696-7100

May 22 2000

Mz, Peter M. Douglas, Execurive Director
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 94105-2219

Re:  Application No. A-6-LJ5-99-160 - Request for Reconsideration
(1900 Spindrift Drive, La Jolla, CA 92037) :

Dear Mr. Douglas:

Pursuant to the California Coastal Commission Ragniarion Section No. 13109.1 et
seq., please accept this as my Request for Reconsideration of the demal of the above-
referenced Permir concerning the Coastal Commission’s acton on May 10, 2600. The
justification for the Requesrt for Reconsideration is attached heretc. T would request that this
matter be set and heard by the Commission at the June 2000 meeting.

& Sincerely,

SUMMIT RESOURCES, LP

Dl

Richard V. Gibbons
Executve Vice President

RVG:h

Enclosure
¢¢:  Chairperson Sara Wan
Members of the California Coastal Commission
Daniel A. Olivas, Esq., Deputy Attorney General
Chuck Damm, Senior Depurty Director
Ralph Faust, Chief Legal Counsel
Amy Roach, Esq., Staff Counsel
Laurinda Owens, Coastal Planner
Matthew A. Peterson, Esg., Peterson & Price, APC

EXHIBIT NO. 4 I

APPLICATION NO.
A-6-L.JS-99-160-R

Applicant’s Request
for Reconsideration
(Page 1 of 91)

mCalifomia Coastal Commission
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Date: May 22, 2000
. Summit Resources, LP
1900 Spindrift
Application No. A-6-LJ5-96-160

REQUEST FOR RECONSIDERATION

Califoria Coastal Commission Regulation §13108.1 et seq. deals with the topic
of reconsideration. Section 13109 .2 states that:

"Anytime within 30 days following a final vote upon an application for a
coastal development permit, the applicant of recard may request the
Regionat Commission to grant a reconsideration of the denial of an
application for a coastal development permit, or of any term or condition
of a coastal development permit which has been granted. This request
shail be in writing and shall be received by the Executive Director of the
Commission within 30 days of the fingl vote.”

The Coastal Commission denied the Project on May 10. 26C0.

The grounds for recansideration of a permit action are provided in Pubiic
' .  Resources Code § 30627 that states in nart;

"The basis of the request for reconsideration shall be either that there is

relevant new evidence which, in the exercise of reasonable diligence,

could not have been presented at the hearing on the matter or that an

error in fact or law has occurred which has the potential of altering the
initial decision."

The purpose of this letter is to request that the Commission reconsider its denial.

ERRORS OF FACT AND LAW

Atter certification of an LCP, the Act provides for limited appesls to the Cammission
for certain local government actions conceming Coastal Development permits. For

developments approved by the City, which are located between the ocean and the first

-1
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public road parallel to the ocean, the grounds for an appeal to the Commission are
contained within Public Resources Code §30603 and Regulations §13111. Appeals are

limited to an allegation that the development does not conform to the standards set forth in

the Certified LCP or the Pubtlic Access Policies of the Act.

1. The eals are Invalid

Following the City of San Diego Planning Commission’s unanimous approval of the
Project, as set forth in attached Resolution No. 2884-1-PC, on or about December 21,
1998, the Commission Staff purportedly prepzred filed two separate, albeit identical,

appeals challenging the City’s approval of the Project.

Aithough the Commission does have appellate jurisdiction over local decisions

pursuant to Regulations §13110, et seq. and Public Resources Code §30603, the two

aspegis uwers. oot omparhy precored, signed or filad, and as sucn, are invalid.

Consequently, the City's approval was final and was not subject to the Commission's

appellate review.

The invalid appeals which were filed conceming the Project also violated Public
Resources Code §30603, et seq. and Reguiations §13110, as well as the procedural due
process rights and rights of equal protection under the State and Federal Constitutions, |

believe the following procedure was utilized:

{a) The local Commission Staff, Laurinda Owens, Coastal Planner

(“Owens™) on her own determined that the unanimously approved and unopposed home

-2
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warranted a review by the Commission.

. {b)  Owens then prepared the ‘reasons for appeal” and Staff claims that
Chuck Damm on December 21, 1999 got authorization from Wan and Daniels to file the
appeais.

' ()  That same day, Staff removed frem a drawer either a signed or
photocopied signature page of a blank appeal form(s) containing Wan and Daniels’
signature(s). Staff then apparently hand wrote the dates on the signature page(s), “slip
sheeted” or otherwise attached the signature page(s) to the appeal package which Staff
prepared.

{d) The Commission Staff then utilized a photocopy of the exact same
reasans (or justifications) of appeal for both of the Commissioners’ appeal forms. The
Commission Staff then purportedly assembled the appeal and filed it at the local
Commission office on December 21, 1899 and assigned an appeal number i the Case, to
wit: Application No. 8-LJS-98-160. Effectively, this was a Staff Appeal, not twa (2)

California Coastal Commissioners’ Appeals.

. i do not believe that the appeal praceaures utilized camiply with the Public
Resaurces Cade or the Ragulations sections as referenced above. These procedural
and substantive due process violations clearly constitute an error of law. Further,
based upon my lawyer’s investigation, it wouid appear that this invalid and unlawful

appeal procedurs is widely utilized by the Commission Staff.
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2. The Commission Failed to Act Within the Mandated Time Frame

Concerning the Determination of Substantial e

The Commission {ailed to resolve the Substantial Issue question within the 48-
day period as mandated by Public Resources Code §30621 and §30625. The
Commnission's act of opening and continuing the Agenda matter on January 12, 2000
without resolving the Substantial Issue question did not comply with §30621 {(see
Coronado Yacht Club v. California Coastal Commission (1993} 13 Cal.App.4™ 860). it
was not until February 15, 2000 over 56 days from the da_te on which the appeals were
filed that the Commission (on the basis of the invalid appeals) made a determination
that the appeals raised a Substantial issue and set the appeals for a de novo hearing.
The failure of the Commission to find Substantial Issue within the requisite 45-day

period is a viclation of Public Resources Code.

3. Improper Standard of Review on Appeal

Staff analyzed the project both for the Hearing of Substantial Issue
Determination and at the De Novo Hearing disregarding the pipeline provisions of the.
new Land Development Code and disregarding the Certified LCP and Legal Nén-
conforming Use and Structure provision of the La Jolla Shores PDO. The Commission
then utilized a new subjective and arbitrary definition of what Staff belleved shauld be
considered as alterations, maodifications and rapairs as permitted by the PDO. Inso

doing, Staff classified the Project as “New Development” which in some unexplained

-4
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way mandated the complete removal of the legal nonconforming portions of the home
. inctuding the portion of the home that the Cafifoa:nia Coastal Commission approved in
1977; As submitted, the Project is “permitted” by the LCP and was designed in
accordance with all of the standards and regulations of the LCP and the various
Implementing Ordinances. The Commission’'s use of the subjective criteria new
definitions and unwritten “policies” in justifying its denial of the Project constituted an

error of law.

In declaring its intent {c apply new standards and unwritten policies to the Project
after the close of the public testimony portion of the hearing (iregardless of LCP
policies to the contrary), the Commission exceeded both iis appeilate and pianning
authority jurisdiction by ignoring the pipeline provisions of the new Land Development

Code and imposed a "de facto” LCP amendment an the City of San Diego.

. The appropriate vehicle for imposing new requirements {or additional
restrictions) that deviate from a Certified LCP is {0 process and approve an LCP
Amendment. Under Section 30500(c) of the California Coastal Act ("Coastai Act”), it is
the local government, in this case, the City of San Diego, which determines the precise
content of an LCP, subject to Commission certification. Under Section 30514(a) of the
Coastal Act, that LCP can be amended, but such an amendment can only be initiated
by the local government (in this case, the City of San Diega). The City has not
proposed an amendment that wouid justify the Commission’s denial of the Project.

Marecver, even if the Commission possessed the lawful authority to initiate an LCP

-5-
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Amendment of its own velition, which it does not, it failed to conform to the public
participation, phbiic notice and public hearing requirements of Section 30503 of the

Coastal Act.

The Commission’s de facto LCP Amendment is a clear error of law. If the
Commission believes an amendment to an LCP is necessary {o prevent horneowners
from repairing, aitering and modifying the legal non-conforming portions of the
structures as currently allowed by the LCP, the procedure for accomplishing such an
amendment is set forth in Section 30518.5 of the Coastal Act. The Commission cannot
unilaterally amend a Certified LCP or lawfully take action to effectively deny a permit

based upon unwritten “policy.”

4, No Chance to Respond at the Hearing

The Applicant was prevented from asserting these errors of law at the public
hearing because of the Commission's hearing procedures. The discussion by
Commissioners, which revealed the true and subjective nature of the Commission's
intent to apply unwritten stringent new “policy” and arbitrary limits, ocourred after the
close of the public testimony portion of the hearing. The Commission’s hearing
procedures pravented members of the public, including my representatives, from
addressing the Commission or participating In any discussion by the Commissioners

- after the public testimany portion of the hearing was closed.

=
-




Yay-22-00 01:0%m

From-PETERSON & PRICE, APC 518-239-5873

!

There were numerous errors and non-supported Geologic and Sails conclusions
including a non-supported and iflegally produced biuff edge determination contained
within the Staff Report. These errors of fact and analysis were utilized by the
Commission in adopting the findings. These errors were not responded to by Staff.
The record upon which the Commission refied for its denial was inaccurate, incomplete,

and not based upon substantial evidence in the record.

5, A Taking Has Occui‘red

There are alsc issues associated with the Commission’s denial that learty violate

certain constitutionally mandated protections; fo wit, equal protection and due process of

law.

Public Resources Code § 30010 states in part:
"The Legislature hereby finds and declares that thig division_is not

intended and shall not be construed as autharizing the Commission for a
--govemirg body or a lacal government acting pursuant to this division to
~ sxeicise their power to grant or deny a permit in 3 mannef witich will ake
or damage private property for public use, without the payment of just
compensation therefore.” ‘

The effective denial of the Coastal Permit has damaged the property for some
unidentified public benefit without the payment of just compensation. In addition, the
effective denial is an unreasonable restriction of land use which bears absolutely no

relationship or "nexus” to the impacts of this existing Project.

The Commission's effective denial of the Project has resulted in a taking and

confiseation of my property right to remedel and expand the home as permitted by the
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Certified LCP, thereby depriving me of the reasonable and valuable use of the property.

6. Improper Hearing Procedures

After the close of the public testimony portion of the hearing, it was disclosed by
at least one Commissicner that he/she was seeing this matter “for the first time” and did
not have the benefit or any knowledge from the prior hearings that had taken piace
conceming the appeal. We note that the Commissioners at the initial hearing to
determine substantial issue, at the hearing which resulted in a split 5-5 vote 1 approve
per applicant on April 10, 2000, and at the Wednesday, May 10, 2000 hearing were not
the same. Yet at no point did any of the Commissioners abstain from participating in
the appeal hearings despite the fact that many of them at the final hearing on May 10,
2000 obviously had not listened to the pricr hearing tapes or ctharwise reviewed the

transcripts 1o bring them up 1o speed on the siatus of the appeais Ve beliave tis s

clear viclation of law and a procedural due process violation. Since this disclosure was
not presented until after the public testimony portion of the hearing was closed, my

representatives did not have an opportunity to raise this issue at the hearing.

Giiwpi419681004\req. for reconsiceration
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PLANNING COMMISSION
’ RESOLUTION NO, 2884-1-PC
LA JOLLA SHORES PLANNED DISTRICT/COASTAL DEVELOPMENT AND
. SENSITIVE COASTAL RESOURCE PERMITS NO. 99-0007(MMRP) ‘
1900 SPINDRIFT

WHEREAS, SUMMIT RESQURCES, L.P., Owner/Permitree, file< an application with the City
of San Diego for a permit to remodel an existing 9,960 square-foot residence; demolishing 4,745
squere-feet and adding 9,415 square-feet to result in a 14,630 square-foot residence (as described
in and by reference to the approved Exhibits "A" and corresponding conditicns of approval for
the associated Permit No. 99-0007, on portions of a 0.56 acre site and;

WHEREAS, the project site is located at 1900 Spindrift drive at the imtersection of Saint Louis
Terrace in the SF zone of the La Jolla Shores Planned District and within the boundaries of the
La Jolla Commmunity Plan area and;

WHEREAS, the project site is legally described as 2 Portion of Pueblo Lot 1285, Map No. 1762,
and;

WHEREAS, on December 2, 1999, the PLANNING COMMISSION of the City of San Diego
considered LIS/CDP/SCR Permit No. 99-0007 pursuant to Sections 103.0300, 111.1201,
*101.0480 and 111.0508 of the Municipal Code of the Ciry of San Diego; NOW, THEREFORE,

BE IT RESOLVED by the PLANNING COMMISSION of the City o7 Sau Diego as follows:

3

L Tha we DLANNING COMMISSION adopts the foilowing writien Findings, 2sted December 2.

. 1999.

FINDINGS:
LLAS PD INIC - SECTION 103,

Al THE PROPOSED CONSTRUCTION AND USE OF THIS SITE MEETS
ALL TECHNICAL REQUIREMENTS SET FORTH IN THE ADOPTED
LA JOLLA SHORES PLANNED DISTRICT ORDINANCE AND THE LA
JOLLA SHORES DESIGN MANUAL RELATING TO ARCHATECTURAL
STYLE, VARIETY AND DIVERSITY IN DESIGN, HEIGHT, LOT
COVERAGE, LANDSCAPING, ORIGINALITY, AND NO VARIANCES
ARE REQUIRED.

The subject 0.56 acre site is existing fully developed with a 9,960 square-foot
single-family residence, accessory bunk house, boat house, guest quarters and
other accessory improvements. The project site is within a neighborhood of
diverse lot configurations and diverse arcnitectural siyies. .Tne prcject site isos a
bluff top over the Pacific Ocean and surrounded on the remaining three sides by
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similar development. The existing house dates to 1928 and was designed and
resided in by persons of significance and, although the structure and site are
environmentally historically significant, the property has not been designated by
the Historical Sites Board.

The project proposes to demolish 4,745 square-feet of existing improvements and
construct 9,415 square-feet of new improvements resulting in a total floor area of
14,630 square-feet and a Floor Area Ratio of 0.58 and a building height of 28-feet
8-inches. The existing architectural style is being modified with a sense of
retention of some of the existing style. Materials utilized for the roof, walls,

- windows and wim are compatible with the neighborhood, s specified in the La

Jolla Planned District Ordinance and consistent with the existing architecrural
structure, The La Jolla Planned District Advisory Board has reviewed the project
and found that it conforrmed to the PDO and the La Jolla Shores Design Manual,

THE PROPOSED CONSTRUCTION AND USE OF THIS SITE1S
CONSISTENT WITH THE LA JOLLA SHORES PLANNED DISTRICT
ORDINANCE WHICH STATES THAT PUBLIC VIEWS FROM PUBLIC
RIGHTS-OF-WAY AND PUBLIC PLACES SHALL BE PROTECTED.

The project site is on the coastal biuff overlooking the Pacific Ocean and is
opposite the interseciion of St, Louis Terrace which intersects with Spindrift
Drive, The site is occupied with existing improvements cf a single-family

‘residence and accessory structures on the 24,461 square-foot lot. The property is

surrounded by similar development on both sides and has an overteight hedge on

.« the froni, provertyline, The cite is ost shown $- zoastal view on the Lo Jella/ La

Jolia Shores Local Coastal Program and is not geneially accepted as providing
any existing views to the coast or ocean from any adjoining public rights-of-ways.
The partial demolition and new construction will not alter any existing public
views or impact public places.

THE PROPOSED USE WILL NOT ADVERSELY AFFECT THE CITY'S
PROGRESS GUIDE AND GENERAL PLAN, THE LA JOLLA
COMMUNITY PLAN OR THE LA JOLLA SHORES PRECISE PLAN.

The demolition of 4,745 square-feet of an existing 9,960 square-foot single-family
home and new construction of 9,415 square-feet of floor area 10 result in a total of
14, 630 square-feet on a 24,461 square-foot lot, will not adversely affect the City
of San Diego Progress Guide and General Plan or the La Jolla Community Plan
and La Jolla Shores Precise Plan that designate this site for single-family use
consistent with the design as proposed and as sited.

-
-
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\EXISTING PHYSICAL ACCESSWAY LEGALLY UTILIZED BY THE

GENERAL PUBLIC OR ANY PROPOSED PUBLIC ACCESSWAY

JIDENTIFIED IN AN ADOPTED LCP LAND USE PLAN; NOR WILL IT

OBSTRUCT VIEWS TO AND ALONG THE OCEAN AND OTHER
SCENIC COASTAL AREAS FROM PUBLIC VANTAGE POINTS.

. The proposed development will result in the partial demolition of an existing
.single-family detached residence and aceessory structures and the addition of new

floor area and improvements to a 24,461 square-foot SF zoned lot lucated at 1900

Spindrift Drive overlooking the Pacific Ocean from atop a 22-foot high coastal
‘bluff. No existing physica! public accessway or proposed accessway exists oris

proposed within the La Jotla/La Jolla Shores Local Coastal Program and this
Program does not identify any public views or view corridors across this property.
Thais property: by the shape and configuration of the coastline to the north, south
and west, affords views of other bluff, beach and coastal impravements and this
property is visible from these other locations as well, however, the improvements
as ultimately to be built-out, will become the view from these points but will not
be in contlict with the provisions of these plans and programs.

THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFECT

JDENTIFIED MARINE RESQURCES, ENVIRONMENTALLY

SENSITIVE AREAS, OR ARCHAEOLOGICAL OR
PALEONTOLOGICAL RESQURCES.

This 0.56 acre lot was developed 70 years ago with a single-family residence that
has been modified 2 sumber of imes in the intervening vears, The current pmiject
proposes a partial demolition and new consiruction to 1esult jne a [4, 830 sguarc-
foot residence. The site has an existing seawall, boat house and other minor
improvements on the ocean biuffs and lower beach areas of the lot as well as
structural improvements within the 40-foot bluffiop setback and 25-foot blufftop
setback permissible with a supporting geotechnical report. The project approval
will require removal of landseaping installed on the sandy beach areas, The
Environmental Mitigated Negative Declaration and Mitigation Monitoring and
Reporting Program No. 99-0007, requires archaeological monitoring and recovery
and that 2 "Notice of Geologic and Geotechnical Conditions” be signed by the
owner and recorded that reflects the potential for ground rupture along the fault
trace discovered an-site. No other adverse affect have been identified on Marine
Resources, environmentaily sensitive arcas or archaeological or paleantclogical
TeSOUrCeS. :

THE PROPOSED DEVELOPMENT WILL COMPLY WITH THE
REQUIREMENTS RELATED TO BIOLOGICALLY SENSITIVE LANDS
AND SIGNIFICANT PREHISTORIC AND HISTORIC RESQURCES AS

SET FORTH IN TiE RESGURCE PROTECTION ORDINANCE,
CHAPTER X, SECTION 101.0462 OF THE SAN DIEGO MUNICIPAL
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CODE, UNLESS BY THE TERMS OF THE RESOURCE PROTECTION
ORDINANCE, IT IS EXEMPTED THEREFROM.

The remodel of an existing single-family residence with a partial demolition and
new additions on a 0.56 acre lot in the SF (single-family) zone within the La Jolla
Shores Planned District, will comply with the biologically sensitive lands and
significant prehistoric and historic resources provisions of the Resource Protection
Ordinance.. No biologically sensitive lands are within this project area and
previously added iandscaping on the sandy beach area will be required 1o be
removed. The property and improvemerits therein, were considered by the City of

.San Diego Historical Sites Board for possibie designation but was not deemed to

qualify. Because of the age of the improvements existing on the site and location,
requirements for Historical Resources have been identified in the accompanying
Mitigated Negative Declaration and made a part of the condirions for approval of
the project. ’

THE PROPOSED DEVELOPMENT WILL NCT ADVERSELY AFFECT
IDENTIFIED RECREATIONAL OR VISITOR-SERVING FACILITIES
OR COASTAL SCENIC RESOURCES.

This site is not identified in the La Jolla/La Jolla Shores Local Coastal Program as

.a public view corridor 1o or from the ocean and the site is within a developed
 single-family neighborhood. A private recreational cleb is lceated to the north

and a public beach and park lie beyond that. The remodeling of this residence

- through a partial demeolition and new constriction will have no adverse affects on
- -iacse ideniificd weereational and visiioc servins Geilities and ¢oastal scenic

resources.

THE PROPOSED DEVELOPMENT WILL BE SITED AND DESIGNED
TO PREVENT ADVERSE IMPACTS TO ENVIRONMENTALLY
SENSITIVE HABITATS AND SCENIC RESOURCES LOCATED IN
ADJACENT PARKS AND RECREATION AREAS, AND WILL PROVIDE
ADEQUATE BUFFER AREAS TO PROTECT SUCH RESOURCES.

The existing single-family residence requesting to be remodeled, will have no
adverse impacts on scenic resources or parks and recreation areas as specified in
Itern D above. Private recreation and public parks are located to the north and are
not adjacent 1o this site which shares common lot lines with similar zoned and
utilized properties. A geotechnical report has been completed which anatyzed
stability of the site for the location of the existing and proposed improvements and
staff review and completion of a Mitigated Negative Declaration have

investigated any possible impacts to sensitive habitats and scenic resources and

~ found that there are no adverse impacts associated with this proposed project.

THE PROPOSED DEVELOPMENT WILL. MINIMIZE THE
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ALTERATIONS OF NATURAL LANDFORMS AND WILL NOT RESULT
IN UNDUE RISKS FROM GEQOLOGIC AND EROSIONAL FORCES
. AND/OR FLOOD AND FIRE HAZARDS.

The site is existing improved sinee the 1920's and is a relatively flat with a slope

- towards the ocean bluff that descends about 22-feet to the beach area below. The
‘site requires minor alteration of existing grades and through review of a required
geotechnical report, has been determined that the partial demolition and new
construction to the residence will not result in undue risks from geologic and
erosional forces. A seawall already exists on the bluffbeach that has protected

. the site from nawural erosion and also protected the house above which is

considered a biufftop improvement. No flood or fire risks or hazards are
unaddressed by this project.

G. THE PROPOSED DEVELOPMENT WILL BE VISUALLY COMPATIBLE
WITH THE CHARACTER OF THE SURROUNDING AREA, AND
WHERE FEASIBLE, WILL RESTORE AND ENHANCE VISUAL
QUALITY IN VISUALLY DEGRADED AREAS.

This area of the La Jolla Shores Planned District is composed of clder single-

- family homes punctuated by newer consmruetion following demolitton and other
remodeled homes. It is an area of individually designed and sited homes that
offers owners wider choices in design to maintain the character of the area. The
area is not considered visually degraded. Tae partial demoliiion and new
additions proposed to this existing residence wilI result in & maintaining of

: coore archiicowaral witegnity and vl quality of the ol and aeiuhborhoad,
. H. THE PROPOSED DEVELOPMENT WILL CONFORM WITH THE
CITY'S PROGRESS GUIDE AND GENERAL PLAN, THE LOCAL
COASTAL PROGRAM, AND ANY OTHER APPLICABLE ADQPTED
PLANS AND PROGRAMS IN EFFECT FOR THIS SITE.

The maintenance of this existing single-family residence conforms to the La Jolla
Shores Planned District Ordinance, the La Jolla Community Plan and the Progress
Guide and General Plans, the La Jolla/La Jolla Shores Local Coastal Program and
all other City Ordinances, Codes and Policies for development of this lot.
Through this application and review for the goals and purposes of the ordinances
and the completion of a Mitigated Negative Declaration, this determination has
been made.

SENSIT : E ~{MUNI ) v 101.0480

A.  THEPROPQSED DEVELOPMENT WILL BE SITED, DESIGNED, AND
CONSTRUCTED TO MINIMIZE, IF NOT PRECLUDE, ADVERSE
IMPACTS UPON SENSITIVE COASTAL RESOURCES AND
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' ENVIRONMENTALLY SENSITIVE AREAS. )

' The 24,461 square-foot single-family zoned lot is improved with an existing 9,960 .
square-foot residence and accessory imptovements including a seawall, boat

house, landscaping and other minor improvements. The partial demolition and
new construction praposed has been sited and designed to meet the City of San
Diego bluff top setback as permined based on a supporting Geotechnical Report
and 10 utilize the large buildable area present. The improvements have been
reviewed a5 well and recommended for approval by. the La Jolla Shores Planned
District Advisory Board. The proposed development will minirvize and preclude

. to the.extent possible, adverse impacts 1o sensitive coastal resources and

environmentally sensitive areas.

THE PROPOSED DEVELOPMENT WILL NOT ENCROACH UPON ANY
EXISTING PHYSICAL ACCESSWAY LEGALLY UTILIZED BY THE
GENERAL PUBLIC OR ANY PROPOSED PUBLIC ACCESSWAY
IDENTIFIED IN THE ADOPTED COMMUNITY PLAN: NOR WILL IT
OBSTRUCT VIEWS TO AND ALONG THE OCEAN AND OTHER
SCENIC COASTAL AREAS FROM PUBLIC VANTAGE POINTS.

The proposed development will result in the partial demolition of an existng
single-family detached residence and accessory strucrures and the addition of new

floor area and improvements to a 24,461 square-foot SF zonad lot located at 1900
- Spindrift Drive overlooking the Pacific Ocean from atop a 22-foot high coastal -
‘bluff. No existing physical public accessway oz proposed accessway exists oris

groposed withiy the La Jolia/La Joiia Shores Local Joxetnt Prograr and this
Program does not identify any public views or view corridors across this property.
This property, by the shape and configuration of the coastline to the north, south
and west, affords views of other bluff, beach and coestal improvements. This
property is visible from these other locations as well, however, the improvements
as ulimately to be built-out, will become the view from these points but will not
be in conflict with the provisions of these plans and programs.

THE PROPOSED DEVELOPMENT WILL MINIMIZE THE
ALTERATION OF NATURAL LANDFORMS AND WILL NOT RESULT
IN UNDUE RISK FROM GEOLOGIC AND EROSIONAL FORCES
AND/OR FLOOD AND FIRE HAZARDS ON SITE.

Minimal grading is proposed to this existing improved 24,461 square-foot single-
family zoned ot located atop a 22-foot ¢oastal bluff. A Geotechrical repert has
been submitted and reviewed with the City’s Geologists accepting the conclusions
within the report. No new development will be nearer than 25-feet to the bluff top
and the Mitigation Monitoring and Reporting Program in conjunction to the
Mitigated Negative Declaration, requires mat proof of a "Notice of Geologic and
Geotechnical conditions” be signed by the owner/permittee and recorded with the:
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county Recorder prior 1o the issuance of building permits. Site drainage a0d roof
top drainage is required 10 be directed to the City street to the east and not over
the bluff to the ocean below in order 1o minimize risk of erosion to the bluff and
beach. The Fire marshal has reviewed the project application and determined that
fire risks and hazards have been adequately addressed.

'THE PROPOSED DEVELOPMENT WILL NOT CONTRIBUTE TO THE
EROSION OF PUBLIC BEACHES OR ADVERSELY IMPACT LOCAL
SHORELINE SAND SUPPLY. SHORELINE PROTECTIVE WORKS
WILL BE DESIGNED TO BE THE MINIMUM NECESSARY TO
ADEQUATELY PROTECT EXISTING PRINCIPAL STRUCTURES, TO
REDUCE BEACH CONSUMPTION AND TO MINIMIZE SHORELINE
ENCROACHMENT.

This 24,461 square-foot SF (single-family) zoned lot is improved with an existing
9,960 square-foot residence and accsssory uses, including a boat house, seawall
and other shoreline improvements. Propesed partial demotlition and new
construction will result in a total floor area of 14,630 square-feet of improvement.
New development, based on a Geotechnical Report, will be a minimum of 25-feet
back of the bluff top and through conditions in the accompanying La Jolla Shores
Planned Distriet Permit, Coastal Development Permit and Sensitive Coastal

. . Resource Permit, will remove non-approved existing landscaping from the sandy
~~beach area and condition the non-conforming boat house and other improvements

to limited repair and maintenance. Improvements to the exisiing strncture and site
will not contribute to erosion of public beaches or adversely impact local
shorehine sand snoeiy. All sutface snd soofiop drairage ic {o be mrarcoprad an
site and dirested to the street to flow tarough the City drainage system. No new
shoreline protective works are proposed with this penmit.

THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFECT
THE CITY'S PROGRESS GUIDE AND GENERAL PLAN, THE LOCAL
COASTAL PROGRAM, OR ANY OTHER APPLICABLE ADOPTED
PLANS AND PROGRAMS IN EFFECT FOR THIS SITE.

The proposed demolition of a portion of an existing single-family residence and
construction of new additions on a lot located between Spindrift Drive and the
Pacific Ocean, has been reviewed by City Staff, the La Jolla Shores Advisory
Board and the La Jolla Community Planning Board as the project pertains to the
City of San Diego Progress Guide and General Plan, the La Jolla/La Jolla Shores
Local Coastal Program, the La Joila Community Plan and La Jolla Shores
Planned District Ordinance and existing SF zoning and all other refated codes,
ordinances and policies. The project has been found in compliance as proposed
and will not adversely affect these identified plans and programs.



May-22-00 01:13pm  From-PETERSON & PRICE, APC §13-239-5873 T-985 P.18/18  F-~014

L )

" BE IT FURTHER RESOLVED that, based on the findings hereinbefore adopted by the .
PLANNING COMMISSION, LIS/CDP/SCR Permit No. 99-0007, is hereby GRANTED by the
PLANNING COMMISSION to the referenced Owner/Permittee, in the form, exhibits, terms and
conditions as set forth in Permit No. 99-0007, a copy of which is attached hc:ctc and made a part

hereof.

/émr KORC’H " LINDA LUGANO
Projcct Manager Legislative Recorder o the
Planning and Development Review Planning Commission

Adopted on: December 2, 1999,
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REQUIREMENTS OF PUBLIC RESQURCES
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ALL COASTAL COMMISSIONERS, THEIR
ALTERNATES, AND THE COASTAL
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. Re: summit Resources, I.P, Appeai No. A-6-LJ3-89-180
Wednesday, May 10, 2000 :
Agenda ltem No. 14E

Dear Chairperson Wan and Members of the California Coastal Commission:

We along with Lynne L. Heidel, Esq., and Mark C. Mazzarella, Esq. represent Summit
Resources, LP with regard to the above-referenced matter.

As you know, our clientis preceding with this appeal under protest because the appeals that
were filed were not properly prepared, were not filed timely and are invalid. As such, the unanimous

approval of the project by the City of San Diego is final.

We have reviewed the Staff Report dated April 26, 2000 and are amazed that the San Diego

District Staff has again attempted to conjure up yet ancther reason to deny our client's home.

A-6-1.JS-99-160
Letters from Applicant
Representatives
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BACKGROUND

It is obvious from reviewing the latest Staff Report that the San Diego District Office is in

need of reorganization and legal guidance.

Our client has been through a horrendous Coastal Commission appeal process. As you

have seen in our letters to you and to Peter Douglas, your staff has at every stage refused to work

with the Design Team and has attempted to delay the processing of the appeal and imposed rules,

regulations and policies which are not applicable to the Project. While each of staff's attempts to
impose its unwritten policies on the project has been rebuffed, staff continues o come up with some

new theory or subjective criteria to impose their policy on our client's proposed home.

Staff has learned that they cannot: 1) appiy their “Rule of Thumb” or the new Land

" Develcpmeni Code (“LDC™) to the broiect; 2y ~onaitine that the siie is unstavie (Sitherwith or
without the seawall and gunnite in place); 3) apply unrelated provisions of the Municipal Code
which are not applicable to the project; and 4) make a finding that this is “new development.” So
staff has now come up with a new and bizarre subjective definition of what it concludes is an
“‘improvement, repair and alteration” as authorized by the La Jolla Shores Planned District
Ordinance §101.0303.2. Staff now and for the first time, concludes (without any legal
justification) that “improvement, repair and alteration” is defined as “minor activities and would
allow a legal nonconforming structure to be kept in adequate condition.” This new definition is
not supported by any evidence in the record, it is not within the La Jolla Shores Planned District
Ordinance, and it is not contained within any of the Certified LCP or other implementing
ordinances within the City of San Diego. In fact, if. the Commission were to accept this definition,

we assert that this acceptance would constitute a de facto amendment to the Certified LCP.

Even if staff were correct in this rather strange new definition and interpretation, the
activities that are occurring to the nonconferming portions of the structure {i.e., interior
remodeling; the replacement of windows and doors and the removal of exterior walls to reduce

the degree of nonconformity) could be classified as “minor activities.” Further, even if staff were




Chairperson Sara Wan and Members of the

California Coastal Commission '

May 4, 2000

Page 3

correct in this interpretation, which clearly they are not, then how does staff also recommend the
complete removal of the gunnite which is aiso a legal nonconforming structure and suggest in
another condition that our client should not be permitted to do any repairs to the existing legal
nonconforming seawall. Obviously such future repair and maintenance to the seawall would be
a minor activity (as outlined in the Dave Skelly letter dated October 15, 1998) which would keep
the legal nonconforming seawall in “adequate conditicn.” Staff's definition is ludicrous at best
and once again shows its desperate attempt to support the invalid appeal(s) and to implement

staff's unwritten policies.

At the bottom of page 15, staff concludes that the project somehow increases the degree
of nonconformity of the existing structure, but does not at all state how staff has factually
reached this conclusion. Staff then goes on to state that there is a “significant precedential
concem” i staff is not allowed o redefine or broadly interoret the Certified LCP to impose its
policy on nis project. There is not a significant precedeﬁtial concem. The new LDC is now
applicable to any project which did not have its applications deemed complete prior to January 1,
2000. At the last minute before the Commission certified The LCP, staff forced the City to

include the following language in the new LDC:

“Within the Coastal Overlay Zone, if the proposal involves the demoiition or removal of
50% or more of the exterior walls of an existing structure, the previously conforming
rights are not retained for the new structure. [Emphasis Added.] See LDC — previcusly
conforming structures - §127.0106(d).

As such, any project which now submits its Coastal Development Permit applications after
January 1, 2000 will be subject to staff's “Rule of Thumb.” Therefore, if this project is approved
consistent with the unanimous City approval, no precedent will be established.

After creating this new definition, staff engages in a ciquotous reasoning of why its previous
recommendation should still be applicable and again attempts to classify the proposed remodel and
expansion as “new development.” As “new development” staff recommends that alil portions of the

tegéi nonconforming home {some of which was approved by the Coastal Commission!) should be
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chopped off and/or removed. As if that's not enough and to our further amazement, staff has now
added the following additional recommended Conditions:

1. That our client be compelled to remove the legal nonconforming gunnite on the face
on the bluffs (thus exposing the bluff to erosion); and

2. The provision that our client cannot perform any repairs, maintenance or upkeep to
the seawall (purportedly in the hope that it will in the future fall down or that once our
client requests repairs that staff would compel our client to remave the seawal!
entirely!). :

ENOUGH IS ENQUGH!

As you may recall at the hearing of April 10. 2000, because of 2 split voie 1@ approve the
project as presented, the matter was reluctantly continued because staff said they wanted additional
assurances that the existing legal nonconforming portions of structure located seaward of the 25 ft.
bluff edge setback were stable and safe for habitation. Through tremendous effort {and of course
witin-the inreat that statt would not bezbie io hring this matter back to you for s hearing), oiir
client's consultants worked nights and overtime and produced these additional reports and
submitted them to the Commission staff on a timely basis. We note that the Staff Report dated April
26, 2000 which (excluding attachments) is 31 pages long does not even make reference ormention
of the conclusions of the additional studies. The conclusion for the record'is that the existing legal

nonconforming portions of the home are also safe. While completely disregarding the purpose of

the continuance and the information requested by the Commission, staff has gone off on another
wild goose chase and has developed new arguments in an attempt to support its newly proposed
recommendation. Rather than reading the tedious 31-page Report, staff’s entire argument can be

reduced to one sentence on page 25, which states:

“Erom a poliév standpoint, the proposal shouid be treated as new development and
moved back to adhere to the geologic setback requirement. Furthermore, since the

~ gunnite i§ not needed, then it should-be-removed-as-weli.- [Emphasis Added ]

Finzlly, and based upon the above-quoted statement, your staff has admitted that it does not
have any legal authority or justification for the recommendation which effectively: 1) results in a
denial of our client’s home; 2) requires a complete redesign and reprocessing of the project through
the City of San Diego pursuant to the new LDC (which of course would then also be appealable by

your staff!}.
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DISCUSSION

Although it would take well over 50 pages to adequately respond to the improper and
subjective analysis as contained within the Staff Report, we will attempt to address at least the major
points of contentian. In addition to the improper analysis, the Staff Report also contains many faise

statements and misrepresentations (see Tab 1).

COMPLIANCE WITH THE CERTIFIED LCP

Staff concludes that the existing residence, the seawall and the cunnite do not comply
with the LCP. Portions of the existing residence, the seawall and the gurnite are all legal and
nonconforming.and as such, comply compiletely with the provisions of the Certified LCP. The La
Jolla Shores PDO specifically states: “that the lawful use of buildings 2xisting at the time the
Planned District Regulations became effective with which Regulations such buildings did not

conform may be continued, provided any eniargement, adcition cr alterauons to such builcings

will not increase the degres of nonconformity and will conform to every aspect with all the

Planned District Reaulations.” [Emphasis Added.] The PDO goes on to state: “Improvements,

repairs and alterations which do not increase the degree of nonconformity of a nonconforming

building, structure and improvement, shall be permitted.” [Emphasis Added.]

The seawall, the gunnite and the nonconforming portions of the structure (including the
Boathouse) are legal and nonconforming and as such, may be enlarged, added to, altered, and
repaired (collectively “Improvements”) so long as such improvements do not increase the degree
of nonconformity. As staff knows, but will not admit, none of the proposed improvements which

are “Permitted” to the nonconforming portions of the structure increase the degree of

moreoriormity: -in fact, some of the proposed Improvements actually decrease the
nonconformity by reducing the size of the structure (habitable space) within the 25 ft. setback
area. Further, as your staff is aware but also refuses to acknowledge, there are no
improvements proposed to the seawall or the gunnite at this time. Therefare, these two legal

nonconforming structures may be retained pursuant to the Certified LCP.
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On page 14, staff concludes that the applicable section of the nonconforming uses and
structures provisions of the La Jolla Shores Planned District is Paragraph D. However, the
second sentence of Paragraph A is also directly applicable. If the Commission requires that a
significant portion of the home be demolished, then how would our client have the continued
lawful use of the buildings which existed at the time the applicable regulations of the Planned
District became effective? As stated in the Staff Report, the PDO also provides that

enlargements, additions and alterations to such buildinas can occur so long as they do not

increase the dearee of nonconformity. None of the proposed enlargements, additions,

alterations or repairs increase the degree of nonconformity.

Staff indicates on page 9 that the SCR (which was not adopted until 1988) is applicable
to the legal nonconforming portions of this project (which were built in the 1920s and 1930s and
n 1877 pursuant to State Coastai Permit #F5820). As such, staff suggests the gunnite should
be removed and the seawall should not be maintained or repaired. At the top of page 19, staff
stétes that a letter from Dave Skelly dated October 15, 1998 indicated that the seawall and
gunnite would fail unless repaired and maintained soon. This is false and misleading. No such
statement is contained within that letter. In addition, aithough staff's speculation about the
appropriate location of a seawall or removal of the gunnite is fascinating, it is irrelevant to a
review of this project since, even though allowed by the Certified LCP, our client has not

proposed any alterations or repairs to these legal nonconforming structures at this time.

Staff also cites certain sections of the SCR Overlay Ordinance as justification for its
recommendation to chop off the westerly portions of the house. However, staff did not cite those
sections of the SCR which specifically anticipated that certain structures would be located

“whollv or partiallv upon a coastal bluff’ (see Municipal Cude §101.048CC.1.¢). Staff’s selective

citation and interpretation of the SCR Ordinance is inappropriate and intended to mislead the
Commission.
LIFE EXPECTANCY?

Throughout the Report and for the first time, staff asserts that the existing home has

reached the end cf its projected 75-year life expectancy. Staff asserts that by allowing the
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remodel and expansion (all of which is aliowed by the Certified LCP), the Commission would be

perpetuating a nonconforming structure and extending its life expectancy. First, the Califomia

Coastal Commission issued a Coastal Development Permit for the expansion and remodel of

the home in 1977, By our calculation, staff's unwritten “anticipated life expectancy” of the
_structure, would therefore extend to the year 2052, not presenily as staff alleges. Further, there

is no language in the Certified LCP, the implementing ordinance or the Coastal Act which states

that when a home is 75 years old, it should be demolished sc that staff can design a home that

fulfills its “policy.” In fact, the Certified LCP specifically allows for the retention of and the

enlargement, addition, alteration and repairs to such legai nonconforming buildings without

respect to their age. in fact, by definition, it is because of the structure's 2ge that it is the

beneficiary of this language. In an attempt to justify its position on this 75-year life expectancy

theory, staff cites the SCR Ordinance Bluff Edge Setback Standards. The SCR COrdinance

states in pertinent part:

“That the project can be designed so that it will neither be subject {o nor contribute to
significant geologic instabiiity throughout the anticipated life span of the principal
structures.” '

The SCR Ordinance was adcpted to preserve the biuffs, not to assure that homes that
are 75 years or older be demolished as staff has suggested. Finally, staff in its misguided
analysis concludes that once the house is demolished and moved back 25 ft. from wherever
staff speculated the bluff edge is, that the gunnite could then be removed so that the bluffs

would again be exposed to new and continual erosion.

Without saying it directly, staff would prefer for our client to completely demolish the
existing residence and all Improvements on the property (most of which have been in place
since the iate1920s) so that the site can be once again exposed to the natural elements and be
subject to erosion and bluff recession. Once the site is cleared of all Improvements, then staff
would like our client to redesign a new project consistent with the new LDC and whatever new
subjéctive standards staff may propose at that time. Unfortunately, what staff refuses to
understand and acknowledge is that its agenda is not contained within the Certified L.CP, and

our client has a legal right to proceed with the project as approved by the City of San Diego
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which is consistent with the Certified LCP and implementing ordinances.

There is an allegation within the Staff Report contained within the Visual Access
discussions on pages 27 through 29 which attempts to imply that the existing gunnite is creating
visual blight and that the structure in its current location must be modified to address visual
resources of the area. As you can see within attached Tab 2, a site photograph, the existing
colored and textured gunnite extends beyond our client's property onto the adjacent property to
the south. Further, the pattemn of development in this area has a variety of homes which are
bluff to‘p and even cascading down the front of the biuff. As such, the zssertion that this pro}ect‘
must be modified by removal of legal nonconforming structures ana the ~emoval of gunnite to
address visual impacts is ridiculous. As in previous cases, the photegraphs within the Staff
Report do not present the Commission with the big picture. Obviously, the adjacent

developments tend to establish the visual character and guality of this area.

Page 27 of the Staff Rép__ort states that the City's previously Certified Implementation
Plan (Municipal Code) required open fencing in the side yard areas not to exceed 6 fi. in height
with 3 ft. solid base and open fencing on top. This statement is not accurate as the 3ft. solid and
3 ft. open fencing is only required along and adjacent to street front and street side yards.
Interior side yards do not héve any such restriction. However, because of our client’s desire to
enhance views, he has voluntarily agreed to replace the existing fencing within the side yard
area of the front setback so that the fencing does not exceed 3 ft. solid and 3 ft. open on top.
This clarification was previously reviewed and approved by your staff and was already required
by staff!

On page 29 of the Staff Report, staff suggests ihai by requiring that the home be
chopped back, that ultimately the seawall could be removed or located closer to the biuff in order
to gain private property-and enhance lateral beach acceés. However, in the previous 18-page
Staff ’Report dated March 23, 2000 staff concluded {analvzing the exact same proiect) that there

were nio identified impacts to public access or recreation associated with the proposed project. .
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COASTAL STAFF’S DETERMINATION OF BLUFF EDGE

Our client strongly objects to the staff's determination of bluff edge as indicated in Exhibit

20 of the Staff Report which we just received.

On page 21, the Staff Report indicates that the applicant "has incorrectly interpreted the
City's Coastal Bluff and Development Guidelines.” However, it was the City of San Diego that
specifically directed our applicant's Design Team on how to interpret and precisely determine the
biuff edge. Rob Hawk, the City Geologist, independently reviewed the bluff adge determination -
that was produced by Curtis Burdett of Christian Wheeler Engineering and Mike Pallamary of
Precision Surveying and Mapping (both of which are licensed in their field and are qualified
under the State laws to determine and plot the location of a biuff edge). While itis our
understanding that the Coastal Commission Geologist may have reviewed this materal and may
nave in fact even produced Fxhibit 2U, Ne dues nici nossess the requisite raining, evnesiise or
licenses to determine the Eocaﬁdn of a biuff edge. If a licensed surveyor did not produce Exhibit
20, whoever did may have violated State laws by preparing and presenting Exhibit 20 to the

California Coastal Commission.

The bluff edge as determined by the Design Team licensed professionals was verified
independently by the City Geologist as consistent with the City's Certified LCP. Your staff does
not have the unilateral right to make an independent determination which is inconsistent with the
City's Certified LCP.

CONCLUSION

As you can see, the Staff Report is filled with false statements, misrepresentations and
inappropriate analysis and conclusions. Staff has gone from producing an 18-page Report
dated March 23, 2000 which inappropriately recommended modifications to the project based
upon staff's “Rule of Thumb™ to a2 31-page Staff Report dated April 26, 2000 which now
unlawfully recommends a complete redesign of the project, the removal of legal nonconforming
structures, the removal of gunnite (which currently prevents erosion of the bluffs consistent with

the City's SCR Regulations) and the prohitition of any future maintenance or repair to the
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seawall.

In light of all of this, we would respectfully request that the Commission disregard the

Staff Report and approve the project as submitted by applicant.

Thank you for your courtesy.

Sincerely,

PETERSON & PRICE
A Prcfess;ona "orsoration

Enclosure
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tthew A, Petefson
Govemnor Gray Davis

Chairperscn Senator John Burton, Scrate Rules Committee
Senator Robert Hertzberg, Speaker Of The Assembly

Peter M. Douglas, Executive Director, CCC

Ralph Faust, Chief Legal Counsel, CCC

Nancy L. Cave, Manager, Statewide Enforcement Program, CCC
Daniel A. Olivas, Esq., Deputy Attorney General

Debra Lee, Deputy Director, CCC

Chuck Damm, Senior Deputy Director, CCC

Sherilyn Sarb, District Manager, CCC

Laurinda Owens, Coastal Planner, CCC

Lee McEachem, Supervisor of Regulation and Planning, CCC

Bab Korch, Development Project Manager, Dev. Services, City of San Diego

Tim Martin, Associate, Don Edson Architects AlA & Associates
Lynne L. Heidel, Esq., Sullivan Wertz McDade & Wallace

Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP
Summit Resources, L.P.
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A SAMPLING OF FALSE STATEMENTS
AND MISREPRESENTATIONS
AS CONTAINED IN THE
STAFF REPORT DATED 4/26/00

1. The public notice, the project description and throughout the Report, staff
classifies the project as “substantial demolition,” “reconstruction,” and “new
development”. As your staff knows, the total existing area of the residence is 9960
square feet, of which 5530 square feet will be retained. As such. 56% of the existing
structure will be retained. It is not apprepriate for staff to continue to classify the project
as “new development” involving “substantial demolition™ and reconstruction.

2. The Staff Report indicates that the project involves the substantial
demolition and reconstruction of a pre-Coastal Act residence. As staff is aware, a
California Coastal Commission Permit was issued in 1877 for an expansion on the most
westerly portion of the home. That Permit acknowledged the location of the existing
residence on the bluff and the fact that there was a seawall and gunnite. Therefore, the
California Coastal Commission reviewed and approved an expansion of thfs' home
precisely in the area, which your coastal staff now says, must be demolished.

3. Staff concludes that the existing residence, the seawall and the gunnite do
not comply with the LCP. Portions of the existing residence, the Boathouse, the |
seawall and the gunnite are all fegal and nonconforming and as such, comply with the
provisions of the Certified LCP. The La Jolla Shéres PDO specifically states: “that the
lawful use of buildings existing at the time the Planned District Regulations became

effective with which Regulations such buildings did nct conform may be continued,

provided anv enlargement. addition or alterations to such buiidings will not increase the

dearee of nonconformity and will conform to everv aspect with all the Planned District
G:iwp\4165'004ka5 1 to cee lt2 1 Mav 4, 2006



Regulations.” [Emphasis Added.] The PDO goes on to state: “|mprovements, repairs

and alterations which do not increase the degree of nonconformity of a nonconforming

building, structure and improvement. shall be permitted.” [Emphasis Added.] No further

rebuttal is necessary.

4, The Staff Report on page 8 contains the statement that the portion of the
residence that the applicant proposes to retain is all the square footage located
closer than 25 ft. from the applicant’s definition of bluff edge. This statementis not
accurate. The proposal (prior to staff's attempted imposition of its “Rule of Thumb") was
to decommission (or remove) existing habitable area within the 25 ft. setback area.

5. Staff indicates that the portions of the residence that is proposed fo he

demolished and rebuilt are closer than 25 ft. to the gunnite bluff edge and to the

-

existing biuff edge. [Emphasis Addea.] This is notconieni. {he propcsa: is not to
rebuild anything closer than 25 ft. from the bluff edge as determined by the City of San
‘Diego.
6. On page 9, staff misrepresents to the Commission that the new Land
Development Code (“LDC") should not be applicabie to this project since the
project was reviewed and approved by the City prior to the effective date of the
LDC. As staff has been shown, the implementing ordinances of the LDC contain

“pipeline” provisions which state that the LDC would not be applicable to projects which

have appiicaucns that were deemed complete prior to the effective date of the new

Land Development Code, which was January 1, 2000.

7. ~ Again on page 9, staff states that ail of the structures, which exist an the
property today, are nonconforming with respect to the policies of the Coastal Act

G:\wp\4196\004\zb 1 1o cee it2 2 May 4, 2000




and the corresponding policy in the Certified San Diego LCP. This is false and
misleading. Once again staff repeats the false statement that the principle residence,
the existing gunnite coating on the bluff face and the seawall are nonconforming
structures because they are inconsistent with the Certified LCP. As previously stated,
the LCP allows these structures to remain and be repaired, altered and even expanded.
8. In the middle of page 13, the Report states that foilowing the applicant’s
demonstration that 50% of the exterior walls could be salvaged, that “at that time
- staff indicated the project’s inconsistency with the LCP would still be an issue
given that the project involved such substantial work to and expansion of the
existing residence such that to allow the nonconforming aspects to remain could
be inconsistent with the LCP.” We have an audiotape of the meeting. The
concluston reached by staff was that statf would e “hard pressed™ to resurmemanding
against the project if it were not classified as “new development” pursuant to staff's
“‘Rule of Thumb.”

S. Staff references at the bottom of page 13 a section of the Municipal Code
which staff knows is not applicable to this project. This reference and discussion is
misleading and a v?aste of the Commission's time.

10.  On page 17, staff suggests that the Planned District Ordinance addresses
nonconforming uses and structures in a manner similar to the éitywide Municipal
Code. This is a false statement. The La Jolia Shares Planned District Ordinance
nonconforming use and structure provision does not contain any restrictions as to the
extent or scope of the “repairs, modifications and alterations” and it specifically allows
for “enlargements, additions and alterations to such buildings” so long as such repairs.

Glwpi4196\004\tad 110 cceit2 ) 3 Mav 4. 2000



modifications, alterations, additions and enlargements do not increase the degree of
nonconformity. This language is specific to La Jolla Shores and is not similar to the
citywide Municipal Code sections dealing with nonconforming uses and structures
(which does contain some limited restrictions on the scope of such repairs,
modifications and alterations).

11.  Page 18 of the Staff Report indicates, “in past review of proposed
developments on project sites where there is an existing seawall, the
Commission has found that the development must be set back 40 ft. Thisis a
false statement as there are many, many examples throughout La Jo!la and La Jolla
Shores where existing projects du_ring the past couple of years have received Coastal
Commission approval for homes significantly closer than 40 ft. (see multiple and
NUMErous 2pprovals. for proigris aporoved on Cammo de o CTosta, El Paseo Grande
and in La Jolla Shores). Further, there is nothing in the Certified LCP which contains
this unwritten staff policy. Although this policy has been written into the new LDC,j sfaff
has aiready concluded that the new LDC does not apply to this project. Once again,
staff's misrepresentation is an attempt to support its subjective and arbifrary
recommendations concerning this project.

12. At the top of page 19, staff states that a letter from Dave Skelly dated
October 15, 1998 indicated, “The seawall and gunnite would fail unless repaired
and maintained socn.” This is false and misleading. No such statement is contained
within that letter. in addition, aithough staff's speculation about the appropriate location

of a future seawall or recommended removal of the gunnite is fascinating, it is irrelevant
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. to a review of this project since our client has not propesed any alterations or repairs {0
these legal nonconforming structures at this time.
13.  Staff's determination of a “Theoretical” Bluff Edge as shown in Exhibit 20
is inconsistent with the Certified LCP and Implementing Ordinances and is nat
supported by the evidence in the record and is not supported by the Gealagist of
the City of San Diego. Further, we assert that your staff by not having the requisite
training or licenses, has violated State laws by producing an Exhibit which purports to

determine the location of the biuff edge.
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MAZZARELLA, DUNWOODY & CALDARELLI LLP

ATTORNEYS AT LAW
550 WEST “C” STREET, SUTTE 530
SAN DIEGO, CALIFORNIA 92101-8575
TELEPHONE: 619.238.4900
FACSIMILE: 619.238.4959

May 4, 2000
RECEIVE
Peter Douglas
Executive Director LT
California Coastal Commission STal ;C}vw:ss;oN
45 Fremont Street, Suite 2000 SAN DIEGO coast pisTRICT

San Francisco, CA 94105-2219

Re: Summit Resources. LP. 1900 Spindrift Drive. La Jolla, CA:
CDP Application No. A-6-1 JS-99-1&80

Dear Mr. Douglas:

As Matt Peterson informed you in his letter of April 28, 2000, Summit Resources has
directed my firm to file an action for declaratory relief and for writ of mandate against the
Californiz Coastal Cuiiioiission as a resnii of the Comrsssion’s action regacding the remade] of
the property located at 19CO Spindrift Drive, in La Jolla, California. A copy of the complaint ana
petition that we are filing in San Diego County Superior Court is attached to this letter for your
information.

Surnmit has done everything feasible to comply with all applicable laws, ordinances and
regulations concerning its project. The project received all local discretionary approvals without
opposition, and enjoys the support of its neighbors and surrounding community. Nonetheless,
Commission Staff has taken every step in its power—and several steps well beyond its authority
and in abuse of its discretion—to wmpede the project. These measures include: improperly and
illegally processing appeals of the City of San Diego’s approval of the project, and then
attermpting to mislead us regarding the circumstances of the appeal, attempting to subject the
project to review under the stendards of an amended LCP when the project was prepared,
approved and even appealed under the certified LCP, attempting to subject the project to an
unauthorized so-called “rule of thumb” that both the City and the Commission’s own legal
counsel stated was inapplicable, employing a tortured and patently erroneous construction of the
provisions of the applicable La Jolla Planned District Ordinance implementing the certified LCP
in order to avoid a clear and mandatory duty to approve the project. and seeking to 1mpose
onerous, unwarranted and unlawful conditions upon approval of the project without Jegal or
ethical bases for doing so.
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Peter Douglas

Executive Director

California Coastal Commssxon
May 4, 2000
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This conduct constitutes not only bad faith, but also actionable abuse of discretion.
Summit has worked very hard to satisfy any legitimate concerns raised by the Commission or its
Staff. It has spent tens of thousands of dollars jumping through one hoop after another to show
its good faith and cooperation. However, it has become clear that a separate, and tmproper,
agenda is driving the administrative action in this matter. Therefore, Surnmuat feels that it has no
alternative but to pursue a lawsuit through which the actions of the Commission and its Staff will
be scrutinized and reviewed by an independent judicial officer.

My client and I deeply regret that we have been driven to this poiar. I had hoped that
after members of the Coastal Commission chastised the local Staff at the last hearing on April
10, 2000, that the Staff would respond by acting honestly, fairly and legally. Thev said they
wanted continuance to evaluate ‘whether the remodel wouid jeopardize the safety of 2xdsung
structures.” The Commission granted their request. But once we demonstrated there was no
reaspn to be concerned about this issue, did they concede the point? No. They simply ignored it
in their report, and searched on for progressively more spurious arguments.

At the April 10, 2000 hzan’ng Commissioner Kruer said: “I"ve really been troubled by

[ 5. LT v oLy .
wis whole project s theicstimeny wud the oaff prepaation and sverything oa in”

" Commissioner Dresser said: “This discussion today is just the kind of process that causes .
people to be very concemned about what’s going on at the Coastal Commission...”

Comnmussioner McLane-Hill added: “We have discussed in other occasions the problems
associated with making policy on the back of a particular applicant. .. and I don’t think that’s, it’s
our job to strain the boundaries in order to find it’s not legal ™

Commissioner Algood noted: “Policy is best made away from a single application.”

We agree with these comments — as far as they go. But moreover, we ask that the
Commission recognize that “policy” cannot be applied inconsistently with established law. The
Staff has once again argued that its unilateral policy superceded the applicable legal standards.
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Peter Douglas
. Executive Director’
California Coastal Comraission
May 4, 2000
Page 3

We can only hope that the Coastal Commission will take this one last opportunity to follow the
law as it is required to.

Very truly yours,

et fpe

Lo Mark C Afazzarella

MCM:All
Enclosure

cc: Governor Gray Davis
Chairperson Sara Wan & Members of the Commission
Ralph Faust, Esq., Legal Counsel
Chuck Damm, Senior Deputy Director
- Deborah Les, Deputy Director
. Sherilyn Sarb, District Manager
Leec McEachern, Supervisor of Regulation and Planning
Laurinda Owens, Coastal Planper
Tim Martin, Associate, Don Edson Architects & Associates
Lynne L. Heidel, Esq., Sullivan, Wertz, McDade & Wallace
Matthew Peterson, Esq., Peterson & Price
Summit Resources, LP
(All with enclosure)
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MAZZARELLA, DUNWOODY & CALDARELLILLP
MARK C. MAZZARELLA (SBN 082494)

WILLIAM J. CALDARELLI (SBN 149573)

550 West “C” Street, Suite 530

San Diego, California 92101-8575

(619) 238-4900

Attomeys for Plaintiff and Petitioner SUMMIT RESOURCES, LTD.,
a California limited partnership 4

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO

SUMMIT RESOURCES, LTD., a California Case Na.:
limited partmership,
Plaintiff/Petitioner, COMPLAINTFOR DECLARATORY
RELIEF AND PETITION FOR WRITS OF
vs.

PROHIBITION AND/OR MANDATE

CALIFORNIA COASTAL COMMISSION, a
government entity; SARA WAN, an
individual; PAULA DANIELS, an individual;
DEBORAH LEE, an individual, PETER
DQUGLAS, an individual; SHERILYN
SARB, an individual, LAURINDA OWEN, an
individual, LEE McEACHERN, an individual,
and DOES 1-100 inclusive,

Defendants/Respondents.

N S Sl St St s M S St Nt Nl Mt S s Ssith S S o

For its complaint and petition against defendants and respondents CALIFORNIA
COASTAL COMMISSION, SARA WAN, PAULA DANIELS, DEBORAH LEE, PETER
DOUGLAS, SHERILYN SARB, LAURINDA OWEN, LEE McEACHERN, and DOES 1-
100, plaintiff and petitioner SUMMIT RESOURCES, LTD. hereby alleges as follows:

GENERAL ALLEGATIONS

L. Jurisdiction and venue are proper in this Court because the subject property is

located in the City of Sgn Diego, County of S@. Diego, State of California, and the activities

complained of occurred therein. This Court has jurisdiction over the petitions requested

1 COMPLAINT FOR DECLAB.;ATORY RELIEF
AND PETITION FOR WRITS OF
PROHIBITION AND/OR MANDATE
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herein under sections 1085, 1094.5 and 1103 of the Code of Civil Procedure and section
30801 of the Public Resources Code. Additionally, at all times relevant, Plaintiff has and had
its principal place of business in the County of San Diego, State of California. '

2. Plaintiff and petitioner, SUMMIT RESOURCES, LTD. ("SUMMIT" or
“Plaintiff™), is a California Limited Partnership with its principal place of business in the
Counry of San Diego, State of California. SUMMIT owns the property lécated at 1900

|| Spindrift, La Jolla, California (the “Property”), which is a single family residence and is the

subject of defendant/respondent the CALIFORNIA COASTAL COMMISSION’s
(“COMMISSION™) action for which Plaintiff seeks relief.

3. Plaintiff is informed and believes, and on that basis aileges, that defendant and
respondent COMMISSION is a governmental body with a local office located within the City
of San Diego, County of San Diego, State of California. COMMISSION is charged with the

authority to review or appeal the City of San Diego’s implementation of the Local Coastal

{ Trogram (“LCP™) and the Caiitemis Csastat Act of 1575, Pubiic Ressurzes Code §§3C200, er

seq. (the “Act”), and Division 5.5 of the California Coastal Commission Regulations §13001 -
§13664.4 (“Regulations™), and to review or appeal Coastal Development permits that the City
of San Diego (the “City”) has issued in accordance therewith.

4. Plaintiff is informed and believes, and on that basts alleges, that defendant and
respondent SARA WAN (“WAN”) is the Chairperson of the COMMISSION, and defendant
and respondent PAULA DANIELS (“DANIELS™) is a Commissioner of the COMMISSION.
Plaintiff is further informed and believes, and on that basis alleges, that WAN and DANIELS
performed the acts complained of herein at Fhe local COMMISSION office, which Is mthan
this Cowrt’s jurisdiction.

5. Plaintiff is informed and believes, and on that basis alleges, that defendants
and respondents DEBORAH LEE, PETER DOUGLAS, SHERILYN SARB, LAURINDA
OWEN AI‘QD LEE McEACHERN are professional staff employees of the COMMISSION.
LEE, DOUGLAS, SARB;, OWEN and McEACHERN shall be referred to collectively herein

COMPLAINT FOR DECLARATORY RELIEF
AND PETITION FOR WRITS OF
PROHIBITION AND/OR MANDATE
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as ‘STAFF.” Plaintiff alleges on information and belief that STAFF performed the acts
complained of herein within the Court’s jurisdiction. o

6. Plaintiff is ignorant of the true names and capacities of def:ndaﬁts and
respondents sued under the fictitious names of DOES 1-100. Plaintiff will amend this
Complaint to show ;their true names and capacities when the same have been ascertained, in
accordance with the Code of Civil Procedure §474.4. Plaintiff is informed and believes that
each of the fictitiously named DOE defendants and respondents is legally respansible for or
interested in the occurrences, disputes and disagresments herein alleged.

7. Plaintiff is informed and believes, and on that basis alleges, that at all relevant
times all defendants and respondents, including DOES 1-100, inclusfvc, were the agents,
servants, employees, and officers of each other, and in doing or fziling to do the things alleged
in this Complaint, were purportedly acting within the course and scope of their authority.

3. Plaintiff is informed and believes, and on that basis alleges, that the existing
residence on the Property was budlt in spproximausiy 1328, .The =xisting boath~nuse and
seawall were built shortly thereafter. Additio'ns were made to the bouse and it was
extensively remodeled .several times over the decades that followed. The 1977 addition and
remode] were approved by the COMMISSION pursuant to Coastal Development Permit No.
F5929. The boathouse, the seawall, the gunite on the bluff, and the most seaward
improvements to the Property were all in place when the COMMISSION approved the
addition and remodel in 1977. The Property is situated on a bluff over La Jolla Shores.

S. On December 11, 1998, Plaintiff mbmmed an application to the City of
San Diegc to remodel and ex;;and the cxisting residence located at 1900 Spindrift Drive in La
Jolla, California (the “Project™) pursuant to City of San Diego Municipal Code §§105.0201, ez
seq., 101.0480, e? seq., and 103.0300, ef seq. That application was dcemcdvcomplete on
Tanuary 7, 1999 and, without any public opposition, was unanimously approved by the City of
San Diego Planning Commission on December 2, 1999. During the application processing

period, the Project was reviewed by the La Jolla Shores Permit Review Committee and the La

Jolla Community Planning Association, as well as the La Jolla Shores Advisory Board, all of .
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which recommended spproval of the Project. Throughout this extensive local review and
approval process, there was never any opposition to Plaintiff’s proposed remodel and
expansion Projéct, and no one, pursuent to the Adopted and Certified Local Coastal Program
(the “Certified LCP”) and implementing ordinances, filed an appeal with the San Diego City
Conncil., In fact, throughout the process, Plaintiff’s neighbors expressed support for the
Project.

10. At the time the residence on the Property was built, it was not subjectto a
requiremnent that it be set back twenty-five feet or more from the bluff edge. Such a set-back
requirement was subsequently édopted, but the structure on the Property was allowed to
remain 1o place as a legal pre-existing non-conformiry. Therefore, a portion of the total 9,960
square feet of the existing residence on the Property is “nonconforming” in that it is not set
back twenty-five feet or more from the bluff edge.

11. . In conmection with the Project, Plaintiff proéoscs s} dcmcliﬁh and remove
approximately 575 square feet of the non-conforming portion of the hense. Although the
Project actually expands the total size of the residence on the Property, the additional square
footage is almost entirely located on the landward side of the Property, well beyon:d the
twenty-five foat setback line. Thus, the Project actually decreases the degree of non-
conformity of the Property even though the residence itself is expanded. The rule governing
review of the Project is contained in the ordinances implementing the Certified LCP, codified
at section 103.0303.2 of the San Diego Municipal Code as a part of the La Jolla Planned
District Ordinance. That ordinance provides, in relevant part, that: “Improvements, repairs
and alterations which do not increase the degree of nonconfcmity of a2 nancomforming
building, structure or improvement shall be permitted” (emphasis added.)

12. After certification of an LCP, the Act provides for limited appeals 1o the
COMMISSION for certain local government actions concerning coastal development permits.
For developments approved by the City of San Diego which are located between the oczan
and the first public road parallel to the ocean, the grounds for an appeal to the COMMISSION

are contained within Public Resources Code §30603 and Regulations §15111. The grounds
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for an appeal are limited to an allegation that the development does not conform to the
standards set forth in the Certified LCP or the Public Access Policies of the Act.

13. Plaintiff is informed and believes, and on that basis alleges, that on or about
December 23, 1999, STAFF and Chairperson WAN and Commissioner DANIELS
purportedly filed two separate appeals challenging the City’s approval of Plaintiff*s Project.

14, Plamtiff is informed and believes, and on that basis alleges, that although the '
COMMISSION generally does have appellate jurisdiction over local decisions pursuant to
Regulations §13110, et seq. and Public Resources Code §30603, the two appeals filed
concerning the Project were not properly prepared, signed or filed, and as SL‘ICI‘J. are invalid.

Consequently, Plaintiff is informed and believes, and therefore aileges, that the decision of the

City approving the Project is now final and not subject to the COMMISSION’s appellate -
IEVIEW. ’

15.  Plaimtiff is farther informed and believes, and on that basis alleges, that the
invaliid appeals which werz Lied concerning Plaiptir s Projert vioizt=d Publiv Resouzees.
Code §30603, er seq. and Regulations §13110, as well as Plaintiff’s procedural due process
rights and rights of equal protection under the State and Federal Constitations. Plaintiff
a]legés on information and belief that the procedure that actuslly was utilized to file the
appeals referenced above was as follo;ws:

(a) The local COMMISSION STAFF determmined that approval at the City
level warranted a review by the COMMISSION.
(b)  STAFF informed two Commissioners concerning STAFF s desire to
fle the appeals. '

(c) . Once the Commissioners informed the local STAFF of their consent to
file the appeals, STAFF removed from & drawer a photocopy of a signature page of a blank
appeal form containing copies of the Commissioners’ signane(s). STAFF then hand wrote
or typed the date on the signature page(s) and then filed the appeal.

(@  The COMMISSION STAFF later prepared the reasons or justifications

for appeal for the Commissioners’ appeal forms.
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. 1 16.  Plaintff alleges that the appeal procedure uwtilized by defendants/respandents
2 || does not comply with either the letter or the intent of the Public Resources Code or
3 || Regulations séc‘dons referenced above, Unless and until the Commissioners actually prepare,
4 |l sign, date and file the appeals themselves (afier a thorough review of the Project, the local

(941

approval, the findings, the Certified LCP, and the relevant local implementing ordinances),
the Plaintff’s procedural substantive due process and equal protection rights, the Public
Resources Code, and the Regulations have been and will continue to be violated.

17.  Plamtiff is informed and believes, and-on that basis alleges, that the

o0 s Oy

COMMISSION STAFF, after the appeals of the Project approval were filed, further modified
10 || the appeals by adding the words “see attached™ to the photocopied signed appeal cover sheets
11 |{in ap apparent aftempt fc incorporate into the slip-she=ted photocopied signature pages
12 || justifications and reasons for appeal (which were not originally attached to the signature
13 || pages). Plaintiff is informed and believes that this act was 2 response to the improper
. 14 |jprocedures utiiized and o Ute fact that the appeals were not appropriztely progized m; filed
15 || consistent with the above-referenced Code section;s.
16 18.  These improprieties and viclations of the Code sections were brought 1o the
17 || attention of Daniel A. Olivas, Esq., Deputy Attorney General, State of California, Departrnent
18 || of Justice, with copies sent to Peter M. Doug;las, Executive Director of the COMMISSION,
19 ]| Ralph Faust, Chief Legal Counsel to the COMMISSION, and to the COMMISSION STAFF
20 |]in a letter dated February 14, 2000.
214 19.  OnFebruary 15, 2000, the COMMISSION, on the basis of the invalid appesls,
22 {|and as a result of a STAFF Report and Recommendation that sought to justify the appeals,
23 || made a determination that the appeals raised a substantial issue end set the appeals for a de
24 || novo hearing. The de novo hearing was scheduled for COMMISSION zction on April 10,
25 |/ 2000. Plaintiff objected to the de novo hearing on the ground that the appeals procedurs was
26 || improper. A further hearing is currently scheduled for May 10, 2000. STAFF has issued a

. 27 || Report and Recommendation on Appeal in connection with that scheduled meeting of the
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COMMISSION that seeks to impose burdensome conditions on approval of the ijccf that
are improper and without basis in law or fact. |

20.  Despite the fact that the Project will actually result in a decrease in the amount
of nonconformity of the Property, and despite the fact that the community and the City |
support the Project as a beneficial and aesthetic improvement to the Property,
defendantskeépondens have repeatedly attempted to block the Project on a number of
meritless and improper grounds. |

21.  Defendants/respondents originally impropeﬂy attempted to subject the Project
to review under the City’s newly adopted Land Development Code (“LCP Update™), which
did not become effective until January 1, 2000. Defendants/respondents attemnpted to a.ﬁal}'ze
the appeals under the LCP Update (which, among other things, contained a much larger
setback requirement than the Certified LCP) despite the fact that: (1) Plaintiff applied for all
necessary pénnits and approvals prior to the effective date of the LCP Update; i(Z) the LCP
| Update did not become £Ecetive until attc; the Project hed recerved ail ufits dnal
discretionary approvals at the 1ocal' level; (3) the LCP Update was not in effect at the time
STAFF’s invélid appeals were filed for the Project; and (4) the ordinances implementing the
LCP Update contained “pipeline” provisions which specifically exempted projects already in
process from the provisions of the LCP Update. Only after strenuous objection from Plaintiff,
and the intervention of the City regarding the ?Znappﬁcabiﬁty of the LCP Update to the Project,
did defendants/respondents concede that the Project should be analyzed under the Certified
LCP.

22.  Defendants/respondents also attempted to subject the Project to a so-called
“rule of thumb,” for which no statutory or regulatory support whatsoever existed. Pmsu‘a.nt to
this unauthorized “rule of thux;zb,” defendants/respondents claimed that if the Project involved
the destruction of ﬁﬁy percent (50%) or more the exterior walls, it constituted “new
development” and not “improvements, repairs and alterations” to an existing nonconforming
structure which are expressly permitted under the implementing ordinances of the Certified
LCP. While contesting the propriety of this unauthorized “rule of thurnb,” Plaintiff offered to
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revise the Project slightly so as to preserve more than fifty percent (50%) of the exterior walls.
At tﬁe COWISSXON’S April 10, 2000 hearing, COMMISSION legal counsel Ralph Faust
advised the COMMISSION that the so-called “rule of thumb™ was “not applicable” to review
of the Project. In light of attorney Faust’s conclusions, and in Iig:ht of Plaintiff’s ability to
revise the Project slightly to preserve more than fifty percent (§0%) of the exterior walls of
the Property if ncceésa:cy, Plaintiff is informed and believes that STAFF has now abandoned
its attempt to subject the Project to the “rule of thumb™ test in order to treat it as new A
development instead of an alteration to an existing nonconforming structure.

23. Plaintiff is informed and believes.and on that basis alleges that STAFF is
currently attempting to find another device for refusing to analyze the Project under the
appropriate ordinances for improvements and alterations to existung nenconforming
structures. Specifically, and without legal basis, STAFF is attempting to collect information
concermung the potential increase in the fair market value of the Property resulting from the
t'roject so that they can argue that i the fair market value inorsases by ffty pezoent (509%) or
more, the Project should be classified as new development and not as an improvement or
alteration to an existing nonconforming structure. On information and belief, STAXF 1s
pursuing this artifice despite a lack of statutory or regulstory basis and despite the fact that
Ralph Faust, legal counsel to the COMMISSION, and the City have opined to the
COMMISSION that the fifty percent (50%) fair market value increase test is “not applicable”
to review of the Project.

24.  Faced with the failure of' its various strﬁtagcms to subject the Project to review
under inapplicable rules, standards and other tests, STAFF ultimarely resorts to atternpting to
impose a tortured interpretation upon the provisions of the implementing ordinances of the
Certified LCP that are applicable 1o the Project in order to create grounds for impeding the
Project. . |

25.  STAFF’s April 26, 2000 Report and Recommendations on Appeal to the
COMMISSION recognizes that section 102.0303.2D of the San Diego Municipal Code
(which is part of the implementing ordinances of the Certified LCP) applies to review of the
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Project. That ordinance provides that: “improvements, repairs and alterations which do not
increase the degree of nonconformity of a nonconforming building, structure or improvemnent
shall be approved” (emphasis added). STAFF attempts to avoid the obvious meaning of this
ordinance, which would clearly mandate the approval of the Project as the Project actually
reduces the amoum;. of ncinconfomﬁw of the Property, by imposing an unsupported and
irrational interpretation upon the ordinance. )

26.  Specifically, and without any legal precedent whatsoever, STAFF claims that
the terms “improvements,” “repairs” and “alterations” in the implementing ordinances of the
Caﬁﬁed LCP are limited to minor maintenance wc;rk and do not include the type of
demolition and construction work involved in the Project. Therefore, STAFF concludes that
the Project does not constitute an Improvement, repair or alteration to an existing structure
that would come within the ordinance provision. Similarly, I contradiction to the plain facts
and without any legal ax.{ﬂmﬁty whatsoever, STAFF contends that the Project actually

-+ 14 Bincreases e degree of nonconformity of the Project.

27.  STAFF’s determination that the Project would increase, instead of decrease,
the degree of nonconformity of the Property is not based on a finding that the portion of thcfy
residence on the Property seaward of the twenty-five foot setback line would be expanded. In
fact, approximately 375 square feet of the residence that is curremtly located u:zthzn the
twenty-five foot setback zone, and thus is nonconforming, will be removed pursuant to the
Project. Rather, STAFF’s determinarion is based on the conclusion that the Project will
extend the life of the existing structure on the Property, a portion of which will continue to be
nonconforming. However, STAFF's logic is flawed because the relevant implementing
ordinances of the Certified LCP specifically permit improvements and repairs to existing
nonconformities, regardless of whether such improvements and repairs would have the
practical effect of extending the life of the nonconforming structure.

28.  Defendsnts/respondents are also attempting to condition any approval of the
Project upon onerous requirements that they have no authority to impose. The STAFF’s April
26, 2000 Report and Recommendation on Appeal states that the COMMISSION should

9 COMPLAINT FOR DECLARATORY RELIEF
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. 1 || approve the Project only if: (a) all portions of the residential structure are removed or

|3V

relocated to the landward side of the twenty-five foot setback; and (2) the gunite coating on

the bluff face and the existing seawall be removed. Because the Project is an improvement or

[#3 ]

alteration to an existing nonconformity that does not increase (and in fact decreases) the
degree of nonconformity, the COMMISSION has a mandatory duty to approve the Project
and has no authority to impose the conditions proposed by STAFF.

29.  STAFF's desire to impede the Project is firther evidenced by the

00 ~} h Wi

circumstances under which STAFF recommended, and ultimately received, continuance of -
9 || the COMMISSION’s determination of the appeals from April 10, 2000 to May 10, 2000. At
10 || the Aprl 10, 2000 hearing, STAFF requested continuance of the appeal determination for the
11 specific purpose of allowing STAFT to gather additional geological and structural information
12 i from Plainriff concerning the safety and stability of existing portions of residence on the
13 || Property within the twenty-five foot setback. At substantial expense to Plaintiff, and
. 14 || inconvenience to Plainiitf’s consultants, Plaintiff provided addidonal re;,."crcs apd information
15 {|to the COMMISSION demonstrating that there were no safety concerns that should adversely
16 ||affect approval of the ’Projcct. Plaintiff is informed and believe that STAFF’s request for
17 |{continuance on this ground was yet another subterfuge. While STAFF s April 26, 2000
18 || Report and Recommendation on Appeal attaches Plaintiff’s consultant’s report as an exhibit,
19 || the STAFF report itself does not mention, discuss or in any way respond to the additional
20 informatioﬁ provided by Plaintiff.
21 30.  Defendants/respondents’ actions, as alleged herein, constitute an
22 || unconscionable abuse of discretion and represent an unaccountable bureancratic process run
23 |{lwild. Plaintiff’s Proiect has received all local discretionary approvals without gppesition and
24 |l enjoys the support of PlaintifT’s neighbors and community. STAFF, often times in
25 || contradiction to the advice of tthCOIVMSSION legal counsel, have asserted one meritless

26 |j objection after another to the Project, at great personal cost to Plaintiff and in violation of the

. 27 |lletter and spirit of all applicable laws, regulations and ordinances. For all of the reasons
28
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desc;dbad above, Plaintiff seeks judicial intervention to prevent the perpetuation of such
abusive and improper practices by defendants/respondents.
FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF
(Against all Defendants/Respondents)
. 3l.  Plaintiff realleges and incorporates herein by reference each and every
allegation contained in paragraphs 1 through 30, above.

32.  Anactual controversy exists between Plaintiff and defendants/respondents, and
cach of them, concerning their rcspecuve rights and obligations. Specifically, Plaintiff
contends the following: .

(a) Defendants/respondents’ appeals were improperly prepared, signed and
filed, and as such are invalid and void. Therefore, the decision of the City of San Diego
approving the Project is ; final and is not subjec? to COMMISSION review.

®) Defendants/respondents failed to comply with the appeal procedures in
a timely and proper marrcr, which faiiure inciudes, withoui Emitation, the faiture o property
state the reasons for the appeals, as required in Section IV of the appeal form. Thus, the
appeal is invalid and void.

(¢}  Plaintiff’s project was properly reviewed and approved by the City
pursuant to the eiisting Certified LCP and fmplementing Ordinances, including the PDO, &5
previously certified by the COMMISSION.

(d5 " Defendants/respondents” filing of invalid appeals, erroneous finding of
a substantial issue, and setting the matter for a de novo hearing are in direct conflict with the
Act, Public Resources Code §30602(b)(1), implementing Ordinance Nos. 18451 and 18691,
the Municipal Code, and the La Jolla Planned District Ordinance.

(e) Defendants/respondents’ appeals raise no substantial issue with respect
to the Certified LCP, the implementing ordinances, or the Public Access Policies of the Act.
As such, the COMMISSION could not have found a subistantial issue, and should not have set

the matter for 2 de novo hearing.
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33.  Plaindff is informed and believes, and on that basis alleges, that
defendants/respondents, and each of them, deny Plaintiff’s contentions as alleged above and
contend that the appeals were properly and timely prepared and filed and raise a substantial -
1ssue.

34.  Plaintiff has no adequate remedy at law and a declaratory judgment 1s
necessary and appropriate at this time so that Plaintiff and defendants/respondents may
ascertain their rights and obligations against each other. ‘

SECOND CAUSE OF ACTION FOR DECLARATORY RELIEF
(Against all Defendants/Respondents)

35.  Plaintff realleges and incorporates herein by reference cach and every
allegation contained in par.agrap}B 1 through 30, above.

36. An actual coﬁtroycrsy exists between Plaintff and defen&ants/respondents, and
each of them, concerning their respective rights and obligations. Specifically, Plaintiff
contends the following:

@ Based on the foregoing: (1) the Project constinutes animprcvement,
repair or alteration to the Property which does pot increase the degree of nonconformity of thé
néhconforming buildings and improvements currently located on the Property; (2) the Project
should be approved forthwith; (3) the COMMISSION may not impese, as conditions of
approval of the Project, any requirement that: (i) the residential structure on the Property be
removed or relocated firrther landward; or (ii) the gunite coating on the bluff face or the
existing seawall be removed,

37.  Defendants/respondents” erroneous determination that the Project is not an
{mprovement, repair or alteration to an existing nonconformity, and that the Project increases
the degree of nonconformity of the Property, is without basis in law and contradicts tﬁc plain
meeaning of the relevant portions of the implementing ordinances of thé Certified LCP.

38. Plaintiff is informed and believes, and on that basis alleges, that |
defendants/respondents, and each of them, deny Plaintiff's contentions as alleged above, and

contend that the Project is not an improvement, repair or alieration to an existing
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nonconform'ity, that the Eroj ect increases the degree qf noncenformity of the Property, and
that approval of the Project may be conditioned upon the requirements set forth above.

39.  Plaintiff has no adequate remedy at law and a dcclaratofy judgment is
necessary and appropriate at this time so that Plaintiff and defendants/respondents may
ascertain. their rights and obligations against each other.

THIRD CAUSE OF ACTION FOR WRIT OF PROHIBITION
PURSUANT TO C.C.P. SECTION 1102 OR WRIT OF MANDATE
PURSUANT TO C.C.P. SECTIONS 1085 OR 1094.5
(Against all Defendants/Respondents)

40.  Plaintiff realleges and incorporates herein by rgfen:ncc each and every
allegation contained in paragraphs 1 through 30, shove.

41, The decision of defendants/respondents to pursue and to procesd with the
appcals, despite the fact that such appeals were improperly prepared, signed and filed, ié an
act exceeding the jurisdiction of defendant/respondents and c.:onstitutes an abuse of discretion.
Specifically, applicable law requires that any appeai of the City’s dzcision approving the
Project to be personally considersd, determined and signed by two Commissioners of the
COMMISSION exercising independent judgment within the time proscribed by law.

42.  Asalleged above, the two appeals of the _City’s‘approval of the Project were
prepared and filed by COMMISSION STAFF utilizing photocopies of executed forms

containing the Commissioners’ signatures, and were not the result of independent

|| consideration and determination by the Commissioners, in violation of Plaintiff’s lcga.l: rights.

Additionally,. because the appeals were improperly filed, they are untimely and meffective.
43.  Consequently, deféndants/rcspondents’ appeals of the City’s approval of the
Project were acts in excess of defendants/respondents’ legal jurisdiction and were an abuse of .
discretion. '
44.  Plaintiff has exhausted its administrative remedies, except for those that would
be futile acts, and has no adequate remedy at law. Therefore, 2 writ of prohibition or writ of

mandate should issue from the Court: (a) staying the appeals of the City’s approval of the ‘
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Project by defendants/respendents; and (b) declaring the appeals invalid and ordering that

such appeals be dismissed forthwith.

FOURTH CAUSE OF ACTION FOR WRIT OF MANDAMUS
PURSUANT TO C.C.P. SECTION 1085 or 1094.5

(Against all Defendants/Respondents)

45,  Plaintiff realleges and incorporateé herein by reference each and every
allegation contained in paragraphs 1 through 30, above. ‘

46.  Defendants/respondents have made a final decision that: (1) the Project does
not constitute an improverment, alteration ‘clar repair to a pre-existing nonconformity; (2) that
the Project increases the degree of ncﬁccnformity of the Property; and (3) that the Project will
be approved only if: (2) the residential structure on the Property is removed or relocated
further landward; and (b) the gunite coaﬁﬁg on the bluff face and the existing seawall are
removed. ‘

47.  the Project, in fact, does constitute an im;jrc;*.'cm:nt alteration or repedr to a
presxisting nonconformity and actually decreases the degree of nonconformity of the
Property. Thus, the COMMISSION is required by law to approve the Project and is not
entitled to condition such approval on the requirements set forth above.

48,  Defendants/respondents’ contrary determinations and actions exceed their
authority and constitute an abuse of discretion.

49.  Plaintiff has exhausted its administrative remedies, except for those that would
be futile acts, and has no adequate remedy at law. Therefore, a writ of mandate should be
issued from the Court requiring defendants/respondents to approve the Project forthwith
without imposing any of the above-described conditions.

' PRAYER FOR RELIEF

WHEREFORE, Plaintff prlays judgment against defendants/respondents, and each of
thern, as follows:

1. That this Court declare that defendants/respondents’ appeals are invalid and

void, and that defendants/respondents have no jurisdiction or authority to review the City’s
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approval of the Project;
2. Alternatively, that this Court declare that: (a) the Project constitutes an
improvement, alteration or repair to a preexisting nonconformity a.nd actually decreases the
degree of nonconformity of the Property; and (b) tﬁat the COMMISSION cannot condition
approval of the Project upon either removal or relocation of the residential structure on the
Property or the removal of the gunite coating on the bluff face or of the seawall:
| 3. That this Court ‘issue a writ of prohibition or writ of mandate': (a) staying the
appeals of the City’s approval of the Project; and (b) declaring the appeals invalid and
ordering that such appeals be dismissed forthwith;
4. Alternatively, that this Court issue a writ of mandate ordering
defendants/respondents to approve the Project forthwith under the Certified LCP without

imposing any conditions regarding relocation or removal of the residential structure, the

-1 oxmite on the bluff face, or the existing secawall;

5. For costs of suit herein incurred;
6. For reasonable attorneys’ fees; and
7. For such other relief as the Court deems proper.

Dated: May 4, 2000
MAZZARELLA DUNWQODY & CALDARELLILLP

Plaintiff/Petitioner .
RESOURCES, LTD., a California
limited partnership -

®

o
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MAY 05 2000
Chairperson Sara Wan and Members CALIFORNIA
E)f the Calsfomia Coastal Commission COM STAL COMMISSION
45 Fremont St #2000 SAN DIEGO COAST DISTRICT
San Francisco CA 94105-2219

RE: Summit Resources CDP #A-6-LJS-99-160
Coastal Commission Meeting May 8-12, 2000

Dear Chairperson Wan and Members of the California Coastal Commissien,

When this case was before you at the Coastal Commission Hearing in Apri, staff was attempting to

argue that the project did not conform with the LCP because as designed more than 50% of the exterior

walls were heing demelished. When we pointed.out that the 50% provision does not apply in the'La
. Jolla Shores PDO, the Commission’s legal staff (those “at the other end of the table™) concurred that this

provision clearly does not apply. At that point, staff requested a continuance so that they could ask for

addiuonal information from the applicant regarding the safety of existing portions of the Home within

the 25" geologic setback. Several Commissioners admonished the staff for now asking for information

which they could have asked for initially. Nevertheless, staff was ultimately given a continuance for

this specific purpose.

Staif subsequently did ask for -;:md by working overtime we promptly provided the requested information.
The additional studies, which provided information well beyond what the City requires or what our
consultants felt was necessary or appropriate, concluded that the existing improvemenfs are in1 fact safe.
Although inciuded in staff’s report in exhibit 16, page 6 & 7 of 29, the new staff report does not even
'acknowiedge receipt of this report for which the continuance was granted, much less respond to it. Rather
. staff. in spite of the certified LCP, continues to argue that the legal non-conforming portions of the home

should be required 1o be removed. In fact, Staff recommends taking away even more of the Owners

€ coordinaiond§ PROJECTS (0910991951 3 (091 799 crersiLir 1o CCC 05030 .dox Page 1 of 2
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' e:iisting improvements (Including the gunite which prevents erosion of the bluff).

Rather then recommending denial (which Staff knows is illegal) the Local Coastal Staff recammen&s .
approval with “conditions™ that result in the ﬁxost severe consequences on the viability of our clients

home. Staff suggests that removing the existing improvements within the 257 geologic setback will

allow the project to conform to current guidelines. Please be advised that the structural integrity of

virtually every room on the west side of the house would be destroyed. At least six (6) rooms would be

chopped in half with the same result as sawing a table (and two of its four legs) in half. The Master

Suite and the Living Room are virtually eliminated and the project would have to be completely

redesigned, thus retuming us to where we were nearly 2 years ago when we started the process at the

City of San Diego. Little, if any, of our work product developed over the past = years could be salvaged.

This project, which was §upponed at every level of the City after a more than year long review process,

including neighbors, the Community Planning Group, City Staff and the Ciry Planning Commission, has

never heard a voice of (‘ppuam(}n until the Coastal Stait abrupily appezted it. Nuw thev, for the lasi 4 .
months, have at every stage attempted to impose subjective and non-supported criteria to effectively

deny the City unanimously approved project. We therefore hope that the Commission wauld, in faimess

support this project as designed and not subject our client to any further unnecessary and costly processing.

Martm AlA
Don Edson Architect Inc, AIA

TM:fkm

Ce: Peter M Douglas, Executive Director

Ralph Faust, Esq., Chief Legal Counsel

- Amy Roach, Esq., Staff Counsel

" Chuck Damm, Senior Deputy Director
Deborah Lee, Deputy Director
Sherilyn Sarb, District Manager
Laurinda Owens, Coastal Program Analyst
Marthew A. Peterson, Attorney .
Mark Mazzarella, Attorney
Summit Resources
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MATTHEW A. PETERSON Union Bank of California Building alomar Axfl%on Road

LARRY N. MURNANE — ) Suite T
. LOUIS A. GALUPPO 530 “B"” Street, Suite 1700 Carlsbad, California 32009-1026

KELLY A- GRALEWSKI San Diego, California 92101-4454 Telephone (760) 431-4575

TAMARAL GLASER . . Telephone (619) 234-0361 ; N Fax (760) 4314579

Fax (619) 234-4786 .
OF COUNSEL File No.
PAUL A. PETERSON 4196.004

Via fax & U.S. mail
April 28, 2000

Mr. Peter M. Douglas, Executive Director R‘E § @HWE

The California Coastal Commission
45 Fremont St., Suite 2000 MAY ¢ 1 2000
San Francisco, CA 94105-2218

CALFORNIA

Re:  Summit Resources, LP, 1900 Spindrift Dr. S oMM IO
CDP Application No. A-6-LJS-88-150 e

Dear Peter:

Our client and we are extremely disappointed and quite frankly shocked about how the local

Staff hes handled the pmcessing of the above-referenced appeail.

Although your Staff has been presented with a plethora of evidence that this Project
complies in every'manner with the Certified LCP, they have at every stage attempted to delay the
processing cf the appeal and impose rules, regulations and policies, which are not applicable to our

client's home. These attempts have included but are nat limited to the following:

1. Staff's attempt to apply a “Rule of Thumb” to the Project, which your own Legal Staff
concluded and testified at the last Coastal Commission heanng, was inappropriate and not
applicable to this Project.

2. Steff's attempt io evaluate the Project based upon the New Land Development Cade, which
1) did not come into effect until after the Project had recetved all of its final discretionary
approvals at the local level, 2) was not in effect when Staff’s invalid appeais were filed
concerning the Project, and 3) by the terms of the Ordinances which implemented the new
Land Development Code specifically exempted this Project from the new Land Development
Code. After a monumental effort on our and the City's part, the Staff finally reversed ts
position in this regard.




!

Mr. Peter M. Douglas, Executive Director
California Coastal Commission

April 28, 2000
Page 2
3. Staff's multiple attempts to somehow classify the site as “unstable” and Staff's unreasonable

requests for costly and time-consuming soils and geologic analysis and reports. Such
reports have been far beyond anything that we have ever heard of both in temms of the scope
and in terms of a very worst-case analysis. Even with this very worst-case analysis, the
City's approval is fully supported by the evidence in the record.

4. Staff's latest attempt to apply provisions of the Municipal Code which are not applicable to
this Project, specifically related to the retention of, and the repairs, aiterations and
improvements to the legal nonconforming portions of the structure.

5. Staff’'s attempt to mislead us with regard to the procedures utilized conceming the filing of
the invalid appeal (see Mark Mazzarella, Esq. letter dated April 21, 2000 — copy attached).

We previously forwarded to you a copy of our letter to Tracy Elliot-Yawn datec April 20, 2000
(which cbntained a copy of our letter to the Commissioh, dated April 7, 2000). We are now
enclosing a copy of a letter to the California Coastal Commission dated April 21, 2000 from the City
of San Diego which specifically dez's with your Star's inaniity {or unwilinyiess) to acknowiedge or
understand the City's Municipal Code or the City's policies regarding legal nonconformiﬁg

structures.

On Wednesday, April 26, 2000 (5 days after your Staff received the letter from the City}, we
received a letter from Lee McEachem (copy attached) requesting even more information oy the
Project purportedly in an attempt to fashion some recommended Staff condition or restrict%on that
would severely limit the repairs, alterations and modifications to the legal nonconforming portions of

the structure to 50% of the Fair Market Value of such improvements.

We are amazed that Staff, in light of the Coastal Cammissioner’s “strong” wards concerning
the public's perception of the Commission at the last hearing, would nevertheless continue to persist

in such an inappropriate manner. We view this latest Staff request as an attempt to somehow

-




Mr. Peter M. Douglas, Executive Director
California Coastal Commission

April 28,2000

Page 3

further deiay the Project or to justify Staff's invalid appeals and impose conditions aon this Project,
which are clearly not contained within the Certified Local Coastal Program (the standard by which

this Project must by law be evaluated on appeal).

As can be seen by literally ail of the comespondence and information that your Staff has

been provided (well before Mr. McEachern’s latest letter to us), Municipal Code §101.0303 is not

applicable to this Project. Simply because a "standard” condition was erroneously included in the

local approval does not give your Staff the legal justification to completely cisregard the Certified
LCP which has specific and unequivocal language concerning the retention of, and the permitted

repairs, modifications, and alterations of legal nonconforming structures.

+Although you appear to have avoided involvement in this case, obviously the San Diego

District Office needs guidance and immediate direction from you and vour Legal Staff

concerning the processing of this appeal.

Per Mr. McEachem’s request, which we received by mail on Wednesday, April 26, 2000,
we have requested that the Architect forward the reduced site plans. However, we do noit have,
and will not be providing any information requested in the bullet points of Mr. McEachem'’s letter.

This requested information is well beyond the scope of the Commission or Staff's legal authority
and is not necessary to determine if the City’s approval was m» compliance with the Certified

LCP.



Mr. Peter M. Douglas, Executive Director
California Coastal Commission

April 28, 2000

Page 4

We would request an immediate written response to this letter and your and Ralph
Faust's direct and immediate involvenient in these matters. In the interim, our client has directed
Mr. Mazzarella to immediately file a Writ of Mandate and Declaratory Relief Action against the

Coastal Commission.

Thank you for your courtesy.
Sincerely,

PETERSON & PRICE
A Professional Corporzaticn

(T A
Matthaw A. Peterson

Enclosures B .
cc: Governor Gray Davis :

Chairperson Sara Wan & Members of Commission

Ralph Faust, Esq., Legal Counsel

Chuck Damm, Senior Deputy Director

Debra Lee, Deputy Director

Sherilyn Sarb, District Manager

Lee McEachem, Supervisor of Regulation and Planning
Laurinda Owens, Coastal Planner

Tim Martin, Associate, Don Edson Architects AIA & Associates
Lynne L. Heidel, Esq., Sullivan Wertz McDade & Wallace
Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP
Summit Resources, L.P.

(All via fax with enclosures)
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Via Messenger
April 20, 2000

Ms. Tracy Elliot-Yawn, Associate Planner

Development Services

THE CITY OF SAN DIEGO ;
CITY OPERATIONS BLDG. .
1222 First Ave., 5th Floor

San Diego, CA 92101

Re: Summit Resources, L.P. — 1900 Spindrift Dr.
COP No. A-6-LJS-89-160

Itis my understanding that City Staff had a discussion with the California Coastal

Commission Staff (“Commission Staff”) about the above-referenced Project.

You indicated to me this moming that Commission Staff is or will t;e requesting .
that our client perform and s’ubmit a valuation assessment to determine if the Project
complies with Municipal Code §101.0303 — “Continuance of Nonconforming Uses and
Structures”. To date, we have not received such a request from the Commission Staff. .

: i
As the Commission Staff is well aware, Municipal Code §101.0303 is not

applicable to this Project. At the {ast hearing at the California Coastal Commission

. {*The Commission™), it is cur recollection that Ralph Faust, £sq., The Commission's

-
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‘Ms. Tracy Elliot—Ya;iNn. Associate Planner =
April 20,2000 | R
Page 2

Legal Staff, advised the Commiésion Staff that the regulations that were applicable to
this property were contained within Chapter X, Article 3, Division 3 entitled “La Jolla
Shores Planned District” (sée Municipal Code §103.0300 et seq.)(hereafter referred to
as “The Planned District”). In addition to Mr. Faust's legal opinion, we have directly

. communicated this to The Commission and to the Commission Staff in letters dated

April 7, 2000 and April 12, 2000 (see attached }copies).

If you look at the attached letter dated April 7, 2066, page 4 clearly spells out the
applicable standard for the retention of, and the repairs, alterations and modifications to
7 the legat noncortoiming structuras of the Project. In addition, we also provided The
Commission and Commission Staff with a Xerox copy of the applicable portions of
Chapter X, Article 3, Division 3 - La Jolla Shorés Planned District (énd even highlighted
those portions, which were applicable to this Project!). Please note that Municipal Code
§103.0303.1 entitled “Planning, Zoning and Subdivision Regulations Which Shall
Appiy", clearly indicates which portions éf the Municipal Code are applicable to pr_cjects
within The Planned District and which portions of the Municipal Cade are not applicable
to projects within The Planned District. Please note that the last sentence of the above-

referenced Section states: %

“All other Divisions of Chapter X, Article 1 are superseded in the La Jolla Shores
Planned District by the regulations contained within Chapter X, Article 3, Division
3.7
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Ms. Tracy Elliot-Yawn, Associate Planner
@  2oni20,2000
Page 3
What this means, and what Commission Staff apparently refuses to
acknowledge, is that Municipal Code §101.0303 (which is contained within Chapter X,
Article 1, Division 3) has been superseded by the applicable provisions as contained
within The Planned District (Chapter X, Article 3, Division 3). Therefore, no valuation

assessment or an analysis of the Project's compliance with Municipat Code §103.0303

is required.

The Commission Staff appears now to be “graspig at straws™ i an stismpt to
require that the approved Project be modified. Municipal Code §103.0303 (which
.”  conizing the H0% FairMarict Value limitction to propesed repairs, alterations and
modifications to legal nonconforming structures) is not applicable o this Projec‘t. The
applicable provisions of the Municipal Code to this Project which deal with
“Nonconforming Uses and Structures” is contained within The Planned District as set
forth in Municipal Code §103.0303.2- As you know, the Planned District does ggﬁ .
contain any limitation as to the amount, extent or nature of such improvements, repairs
or alterations so long as such improvements, repairs and alterations da not “increase

the degree of nonconformity of 2 nonconforming building, structure or improvement”.

«
As you know, through the City's review and unanimous approval of this Project,

the improvements, repairs and alterations to those portions of the Project which are

. located within the 25 ft. bluff edge setback do not increase the degres of nonconformity.

-




Ms. Tracy Elliot-Yawn, Associate Planner
April 20, 2000
Page 4

In fact, the alterations propased decrease the degree of nonconformity by removing
certain portions of the legal nonconforming structure(s), which are within the 257t

setback.

P!gase be advised that if the Commission Staff asks the City for any further
information concerning the Fair Market Value of the existing improvements or for an
estimate of the aggregate value of the proposed répairs, glteretions and impmver;xents,
our client respectiully requests that the City deny the request and not provide any

further information to the Commission Staff pursuant to Municipal Code §103.0303.
Should you have any questions, please don't hesitate to call.. ) .

Sincerely,

Peterson & Price o .
A Prafessiopal Corporation

€.

atthew Al Pekerson

Enclosures , :

cc:  Peter M. Douglas, Executive Director, California Coastal Commission -
Ralph Faust, Chief Legal Counsel, Calitornia Coastai Commission %
Robert M. Korch, Senior Planner, Land Development Review, City of San Diego
Summit Resources, L.P.
(With Enclosures)
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- MARSHALA. SCARR ' - © LAWYERS . - : - . N
SRR : 701 Palomar Airport et
. MATIEEW A PETERSGH Umon Bank of California Building ~ ‘ * Qaite 176 Roag- 7
- LOULS A GALUFPO 530 “B" Street, Suite 1700 Carlsbad, Californiz 92009.1 '
KELLY A. GRALEWSK] San Diego, California 921014454 Telephone (760) 4314575
TAMARAL. GLASER :  Telephone (619) 234-0361 Fax (760) 4314579
- Fax (619) 2344786 ) . File Mo,
PAUL AL PETERSON -
4196.004
April 7, 2000 ‘
i o THIS WRITTEN MATERWAL IS SUBMITTED TO THE
Chalrpef'SOﬂ.Safa Wan and Members Of CALIFORNIA COASTAL COMMISSION IN ACCORDANCE
The California Coastal Commission WITH THE EX PARTE COMMUNICATION REQUIREMENTS
45 Eremont St., Suite 2000 OF PUBLIC RESOURCES CODE SECTIONS 30319-30324.
. THIS MATERIAL IS A MATTER OF PUBLIC RECORD AND
San Francisco, CA 94105-2219 HAS BEEN - SUBMITED TO ALL COASTAL

CONMISSIONERS, THEIR ALTERNATES, AND THE
CCASTAL COMMISSICN STAFT.

Re: Summit Resources, LP, Monday, April 1032000 -

Agenda item No. 24C, 1900 Spindrift Dr.
Appeal No. A-6-L.JS-99-160

. Dear Cf'{a'irperson Wan and Members ot the Califomin Coastal Commission:
We along with Lynne L. Heidel, Esq., and Mark C. Ma;z?reﬂa, Esq. reprgseﬁt
-Summit Resources, LP with regard to the above-referenced ﬁatter, Forthe record, please
be advised that our cﬁent is proceedfng with this appeal hearing under protest baséd upon
the fact that we assert that the appeais that were ﬁIed were not properly prepared are -

invalid, and the decxsmn of the Criy of San Diego is final.

We have reviewed the Staff Report dated March 23, 2000 and with the exception of

Special Conditions No. 1A and 3B, our client is generally in concurrence. -

First, we would ask the Commission to clarify Condition No. 3B to indicate that

. tandscaping within the 25 ft. bluff edge setback shall be drought tolerant native species"and

-

that no irrigation shall be permitted within the 25 ft. bluff setback.

C
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Chairperson SarajWan and Members of the .
California Coastal Commission . ,
Aprl 7,2000

Page 2

As it relates to Special Condition No. 1A, Staff has recommended that “allportions
of the residential structure shall be removed or relocated such that no portiovn of the
principal residential structure shall be sited closer than 25 it. from the bluff edge.” Although
this Condition also references a pool and spa, neither of these improvements are {ocated
within the 25 ft. bluff edge setback. Staffs jusﬁﬁcaﬁon of tms very onerous
recommendation is based upon Staff's conclusion that the Project involves “a éubgtantiai
demolition and construction of a new residential developh:eﬂt on the properiy.” Staff
reaches this conclusion based upon the fact that 58% ofigé extériorwaﬁs of the structure

would have been demolished as part of this remodel project.

First and foreniost, the Notice of‘Hearing and the descripﬁori in the Agenda -
indicate that the City of San Diego authorized a Pemmit with Conditions to “aemoﬁsh a "
9,960 sq. . single family home and construct a 14,630 sq. ft. single family hame ...."
This statement is inaccurate and misleéc‘ifmgi By our client's Architect’s ga@iq.ilaﬁqh, -
over 52% of the existing home will be retained bythié remodel. In a&d’gﬁo&, wiﬁlfﬁ"le." -
very minor modifications; yvhfch our client has pkésénted to the Cbasfal Staff on Apri _6,.
2000, virtuél%y the same Project will resu-it in only 48.4% c;f the peﬁméter walls b'eing'

removed! Therefore, it is inaccurate to conclude that this Project involves the {1«

substantial demolition and the construction of a new residence.




Chairperson Sara Wanand Members of the” .- ..~ ©» - - 10 T e
California Coastal Commission - ‘ o
April 7,2000
.Page 3

There is no “Rule of Thumb” in the Certified LCP

-

Although the standard is not included in the Certified LCP, the La Jolla Shores PDO,
the Coastal Act, or any other documents that we, or Staff is aware of, Staff utilizes a 50%
demalition of exterior wells as their “rule of thumbd” in attempting to classify a remodel
project as “new development.” Once classified as new development, Staff then requests
that all portions of the structure located cIosefthan 25 ft. from the bluff edge bé repoved
and/or relocated. Staff has, on more than one occasion, edmitied that this “rule of thumb”
is not contained within any provisions of the San Dxegg Mumcxga{ Code, the La Jolla
Shores PDO, the Certified La Jolla/La Jolla Shores Local Coastal Program, orthe Coastal
Act. The only possible connection between Staff's “rule of thumb™ and the Ceriiied LCP is_
a provision within the City Municipal Cadewhich provides for an exemption from the need

to obtain a Coastal Development Permit. Obviously, this Project has processed Coastal

Development Permits, and clearly the exemption criteria is nat applicable.

) T,

et o

Smce this “Rule of Thumb” is not contamed within the existing LCP (the standard
~ upon which the appeal(s) must be based) Staff cannot classify “thxs Pro;ec:t as “a

substantial demofition” or as “new deveiopmeni’.
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Cha:rperson Sara Wan and Members of the -
- California Coastal Commission E .
April 7, 2000

Page 4

The Retention. Repairs, Alterations and Modifications to Léa%{
Nonconforming Structures are Allowed Pursuant to the Certified LCP

The La Jolla Shores PDO (the Certified LCP) is abundantly clear zs it relates to
Legal Nonconforming Rights. San Diego Municipal Code §103.0303.2 is restated verbatim
in the Staff Report on page 10 (also see attached copy of pertinent sections). It states that:

“improvements, repairs, and alterations which do not increase the dearee of nonconformity

of a nonconforming building structure or improvement shall be permitted.” (Emphasis

Added.) Since the existing home is legal and nonconférming and was built with validly
issued building permits (inciuding a California Coastal Commission Permi;i issued in 1977
as Coastal Deveiopment Parmit No.-F-53251) The SensHive Coastal R\fsct {"SCR"
QOverlay Zone which was adopted and incorporated into the La Jolla Shores PDO on Apni
18, 1988 by Ordtnance No. 0—17(378 NS, is not app!xcable to the legal nonccnfoﬁnmg
portions of the home, As mdxca‘ced inthe Staff Report, the P{Z)O pezrmts the xmprcvement, .
repair and alteration tc; tﬂose legal nonconforfr‘zing, structures which do not 'increase ﬁ}_e
‘degree of nonconformity. None of the proposed improvemerts, repairs or atteraﬁéné

increase the degree of nonconformity. In fact, the Project as approved by the City actually

reduced the degree of legal nonconformity!

T .

i
¥

Finaily, even if one were to apply the SCR Overlay Zone fo this Project, the terms
and conditions of & have been ‘comp{ied with because there is no new structyra(

improvements to be located within the 25 ft. setback as determined by the City of San




Chairperson Sara Wan and Members of the R -
Califomnia Coastal Commission X

April 7, 2000

Page 5

Diego. All new structural improvements and “new development™ is sited'beyor{d ttpe 251t
setback and supported by the Geology Reports (with the concurrence of the California
Coastal Commission Geologist). Further, the SCR Overlay Zone anticipated that certain

structures would be “located upon coastal bluffs (see Municipal Code §101.0430D(1)(b))-
Each and every one of the five (5) criteria of that Section has been adhered to.

b g

By the terms of the Certified LCP, the nonconforming structure can be maintained,

é-.

and improvements, repairs and alterations can be made which do not increase the degree
of nonconformity. As your Staff is aware, none of the proposed improvements, repairs or
alterations increase the degree of nonconformity to those portions of the home that are

legal and nonconforming within the 25 ft. bluff edge setback. In fact, as previously stated,

......

our client's proposal significantly reduces the degree of nonconformity by eliminating” .

portions of the structure that are within the 25 ft. sethack.

If Staff Insists, Our Client Will Retain 50% of the Exterior Walls

Based upon the Staff recommendation and Staff's justification for classifying the

Project as new development, our client’s Architects were directed to prepare very minor
mod"rﬁcations to-the Plans which would retain encugh of the exteric;r walls so%tfmt the
remode! would involve less than 50% démoliﬁon of the exterior walls. We preseﬁ;‘:ed this
Plan to Staff on Thursday, April 6, 2000. The ironic part of the Staff recommendaﬁog is

that it forces our client to retain more of the nonconforming structure than what was

-
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California Coastal Commission - : | | .o Co
April 7, 2000
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originally proposed and approved by the City of San Diego. Ifthe Commission agrees with
the Staff recommendation, then we have submitted a very minor revision to avoid Staff's

unenforceable “rule of thumb.”

Although it is still our client’s desire to have the Coastal Commission approve the
Project that was approved by the City, which reduces the degree of nonconformity, our
client has submitted the revised Plan for your considerzticn.

»-

- %
In summary, we would request that Staff's Special Condition No. 1A be deiéted and

' ‘Special (,ondft.cn No:3Bbenodified as refercnced above,

Thank you for your consideration of this request.

Sincerely, ; -
PETERSON & PRICE |
Professional Corporation ' .
~—
atthew A. Peterson
Enclosure
cc:  Peter M. Douglas, Executive Director
Debra Lee, Deputy Director

Sherityn Sarb, District Manager

Laurinda Owens, Coastal Planner

Lee McEachem, Supervisor of Regulation and Planning
Bob Karch, Development Project Manager, Dev. Services, City of San Diego
Tim Martin, Associate, Don Edson Architects AlA & Assaciates

Lynne L. Heidel, Esq., Sullivan Wertz McDade & Wallace.

Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP

Summit Resources, L.P. -

O




CE DWISION 3 ‘,\\-.-,ww,_
La Jolla Shcres Planned District?
Med&?&—?é by o-zzaszm

. § 103.0300 Furpose and Interit ' ‘ '

The public health, safety, and welfare require that pmper“y in La Jolta Shor& shall Beymtecbm frorg
impairmentin value and that the-distinctive residential character and the cpen seascape crentetion afthe T«
Jolla Shores Ares ghall be retained and enhanced.

The development of land in La Jolla Shores should be contmlleq 80 as to protect and.erthance the areg’s
unique ocean—oriented setting, architectural character and natursl terrain and ensble the'ares tg maintain it
distinctive identity as part of one of the outstanding residential areas of the Pacific Coast. The proper develop-
ment of La Jolla Shoresis in keeping with the chjectives and proposals of the Progress Guide end General Plen
for the City of San Diego, of the La Jolla Commumnity Plan, and of the La Jolla Sheres Precise Plan,

(Added 5-30-74 by -11332 N.S)

£ 103.0301 Boundaries

The regulsdons as defined herein shell 2pply in the Le «.'0114; Shores Planned District which Is withix the
bounderies of the La Jolla Shores Area in the Clty of San Diego, California, designeted on thet certain Msp
Drawing No. C~403 .4 and described in the appended boundary description, filed in the affice of the City Clerx
under Document No. 00-16006.

Amended 7-18-83 by O-16006 N.S,)

§ 103.0302 Adminisirative Regulations . . =
The administrative regulations es defined herein shall eppiy in the Le Jolla Shores Plenned District.
(Amended 6-8-76 &y O-11852 N.S.) .
‘ g -
§ 103.0302.1 Administration of the La Jolla Shores Planned District
A The Development Services Director shall administer the La Jolla Shores Ela:nned District.
B. Powers end Dtmes.
- Tiictheduty of the Develonment Services Director to sdminister end ensure compliance with the reguis-
tions and pmcedures contam o¢ within this Divisicn in b= manner prescribed herein for both public and pr.
vate developments; to recommend to the thmng Commissien any charzes to the regulations, piﬁ"""’.\.“d sach

l.
LS

%
&

%
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§ 103.03022 LaJolla Shores Planned District Advxsory Board"

A. LA JOLLA SHORES PLANNED DISTRICT ADVISORY BOARD CREATED

1L There is hereby created a La Jolla Shores Planned District Advisery Board which shall be camposed of
seven members who shall serve without compensation. The members shall be appointed by the Mayor and con-
firmed by the Coundil. The members shall serve two— year terms and each member shellserve until his suc-
cessor is duly appointed and qualified. The members shall be appointed in such a mannerthat the terms of not
mare than four members shall expire in any one year. The expiration date shall be April 1. During April of each
year, the Mayor may designate one member as Chairman; however, in the absence of such designation, the
Board shall, on or after May 15, select a Chairmen from among its members.

2. At the time of appointment and during incumbency five of the seven-member board shall be resident
property owners of the La Jolla Shores Planned District. The sixth member shall be 2 resident of the district
but need not own property and the seventh member shall own property in the district but need not be & resi-
dent. Members of the Board shall be persons who snell be specfically qualified by resson of interest, training
or experience in art, architecture, land development, landscape amhxtecture, pla.nmng, urban design, or other
relevant business or profession to judge the effects of 2 proposed development upon the desirability, property
values, and development of surrounding areas. At least one member of such Board shall be a registered archi-
tect in the State of California,

8. The Board may adopt rules of procedure to supplement those contained within this Division. Four mem-
bers shall constitute a quorum for the transaction of business and a majority vote; and not less than four affie-
mative votes shall be necessery to make any Board decision.

4. The Development Services Director or his designated representative shall serve as Secretary of the
Board and as an ex offido member and maintain recards of all'official acticzs of the Review Board. The Secre-

‘tary shall not he entitled to vote.

5. All officers of the City shall cooperate with the Board and render all reascnshle asszsﬁancetozt.

6. The Board shall render s report annually on March 31, or on request, to the Mayor.

© . B POWERS AND DUTIES , . _

it ghall ke ihe duty of the Advisury Basrd to review all applestions far permite referred to it inclnding
applications for Flanned Residential Development;s (PRD’s) within the La Jolla Shores Planned Disrrict and &,
submit its recommendstions or comments on these matters in writing within thirty (30) calendar days to th
Development Services Department. When the California Enviranmental Qualn‘,yAntreqmres that en Enviren-
mextal Impact Repart be prepared in conjunction with an application within the Flanned District, the Advi-
sory Board shall review this repart before submitting its recommendstion to the Development Services
Department. It shall also recommend to the Flanning Commission any changes to the regulstions, provided

. such changes are necessary for the proper execution of the adopted plan, and to adopt rules of procedure to
supplement those contained within this Division. The Advizory Board shall utilize architectural criteria and
design standards adopted by the City Coundl in evaluating the appropriateness ofanydevelcpmentﬁorwh&x
& permit is applied under this Division. i ;

(Amended 7-25-94by O-18088NS) . . = ‘ , T“ . T
§ 103.0302.3 Procedures for Permits Appheatxcn and Rewew

A A La Jolld Shores Planned District Permit shall be issuned pursuarnt to ﬁaeMmcxnal Code, Chapter IZ,
and Chapter VI, Artice 2, before the commencement of any work in the erection of any new building or struc-
ture, ar remodeling, alteration, addition, or demolition of any existing building or structure within the Planmed.
District or any building which is moved into.the Flanned District.or any grading ar landscaping. A La Jalla—
Shores Plarmed District Permit is notreqmedformtenormod:ﬁcaﬁons,repm cr:emo&ehng,wanye:te—
Tiar repairs or alterations for which a permitis not now required.

B. The applications shall include the following:

1. The purpose for which the propesed building, structure or improvement is m:cen&ed‘t,. 2 be used.

2. Adequate plans and specifications indicating dwelling unit density, lot ares, lot coverage and off-street
parking.

3. Adequate plans and specifications for the buﬂdmg and improvements showmg the exterior appegrance,
color and texture of materials, and architectural design of the exterior.

4. Adequate plans and specifications for any outbuildings, party walls, courtyards, fences, getbacks, land-
scaping, signs, lighting or traffic safety.

5. Within the Coastal Zone, where any portion of a lot contains slopes of twenty—five percent (25 %)
greater, the information required to accompany an epplication for a Hillside Review Permit; as desci
The City of San Diego Municipal Code Article 1, Division 4, SEC. 101.0454, Subsection J.2., shall alse
required to sccompany an application for 2 permit in accordance with the La Jolla Shares Planred District.

e O

-
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. A La Jolla Shores Planned District Permit may be annrove&, conazﬁonsﬁy appm‘ved, or demed‘bya
“Hearing Officer,” in accordance with "Process Three,” after receiving written recormmendstions or comments
from the Advisory Board. The decision of the "Hesring Officer” may be appealed {o the Mg COmmzssmn
in accordance with Section 111.0506. Applications for PRD's shall be processed in accordance with Mumi
Code section 101.0901. Acton by the "Hearing Officer™ on applicatiocns, other than those for PRD’s, shell fallow
receipt of recommendation or comments from the Advisory Beerd and shall includea statement that the
“heang Officer” finds that the building, structure, or improvements for which the permit was applied does.or
does not conform to the regulatwns contained herein. In the event the "Hesring Officer” determines that the
proposed development does not conform to the regulations contained herein, the specific facts on which thet
determination is based shall be included in the written decision. Applications for improvements to patio cov-
ers, decks, fences, retaining walls, uncovered swimming paols, unlighted tennis courts, single family resi-
dences end eny addifon to or elteration of eny structure which the Development Services Director determrines
16 D2 [misor in scope, may be epprov ed or denied in sccordance with “Pracess One,” by the Development Ser-
vices Directar, without receiving recommendations or cominenis rom the Advisory Board, Nou\aqs.hsmc_nr-
the foregoing provision, the Development Services Director may refer an application for such improvement to
the Advisory Board for & recommendation before taking action on the application. The Development Services
Director may approve the application if the Development Services Director determines that the improvement
conforms to the architectural criteria and design standards adepted by the City Coundl. ;

E. Within 60 deys sfter the submission of a complete applicstion to the Development Services Directar, the’
Development Services Director shall send the decision in Wrt.ngto the applicant, and City Engineer; except
when the applicant requests or agrees ta an extension of £m

F A La Jolla Shores Planned District Permif grax teci bv the City as herein amvxo.ed, shall expire and
‘become void thirty-six (36) months after the "Date of Final Aciohi” on the permit if the permitis not utilized in
the menner set forth in Section 1111118,

G.A "Hearing Officer” may grant an extension of time In accordance with the provisions set forth in Section
111 1122, To initiate a request for extension of time, the property owner or owners shall file a written applica-
tion with the Devclopmen! Services Depe.rtment. The extension of time mzy be annmvealf there has heen no
material change of arcumstanczs sinee the permil was Grizmaly gremted.

H. A LaJolla Shores Planned District Permit is not required for all other applications mede nnder the -
Building Code #nd notunder Section 103.0302.3 crmvclvmg interior work and not subjed;to any mgula.ﬁon
contained within this Division. .

(Amended 7-25-1994 by 0-18088 NS) - :

§ 103.03024 Appeals to the Planning Commission

Repealed 11-23-32 by O-17870 N.S)
' § 103.03025 Appeal from Decision of the P!annmg Commission .
Mﬂwbyo—zywomsu L
§ 103.0303 General Regulatxcns T e e T

The genersal regulstions as defined herein shaﬂ &pplymt'he La.TaIIa Shm P}.annedﬁxstnct.
{Added 5-30-74 by 0-11332 N.5)

§ 103.0303.1 Planning, Zoning and Subd‘ vision: Regufaﬁons Which Shall App(y

Chepter X, Article 1, Division 1 (Definitions and Interpretations), Chapter X, Article 1, Division 9 CPlanned
Developments), Chapter X, Artide 1, Division 4, SEC. 101.0406 (Home Occupetions in Residential Zones), and
Chapter T, Artide 2 (Subdivisions), and Article 1, Division 4, SEEC. 101.0458 (Sensitive Coastal Resource Over-
lay Zane) of the Municipal Code shall apply in the La Jolla Shores Flanned District. A1l other Divisions of
Chapter X_ Article 1, are superseded in the La Jolla Shores Flanned District by the regtﬂaizons contained
within ChaptarX, Article 3, Division 3. .

(Amended 4-18-88 by O-17078 N.8)

§ 103.0303.2 Nonconforming Uses and Structures
. The lawful use of land which existed at the time the Planned District regulations became effective an
which did not conform with saad reghlamoms may be continued except when specifically prohibited prcvmeﬂ T
enigrgement or additions to such use is made. i
The lawful use of buildings existing st the time the Planned District regulamons becaine eﬁecdve W
which regulations such buildings did not conform may be continued, provided sny enlargement, addition

- 364 - Chapter 10: Planning and Zoni
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B. Any discontipuance afamneonfounmgusefora mnhnnmpmo&cfﬂmcmﬁsahallhedeanedtu can-
stitute abandonment of any nonconforming rights existing at the time of the enactment of the Division,

C.Any change from a nonconforming use oﬂsndorbnﬂdmgstoamnfmguse shall constitute abandon-
ment of such noneonfc:mmg Tights.

D. Improvements, repairs and slterations which do not increase the degree of nonconformity of & noncan-
forming building, structure or improvement shall be permitted.

E. If any nonconforming building be destroyed by fire, explosion, act of God, oract of the public enemy tg the
extent of twice the assessed value, according to the assessment thereof by the County Assessor for-the fiscal
yesr during which such destruction occurs, then and without further action by the City Coundil the said builg-
ing =nd the land on which said building was located or mainteined shall from and after the date of suck
destruction be subject to all the regulstions of this Division. In the event it is determined by the Fire Chief of
The City of San Diego the destruction was incendiary in origin then the building may be completely restored or
rebuilt not exceeding the size of the originsl building. '

(Amended 19-92-76 by O~11973 N.S.)

§ 103.0303.3 Height Limitation — Measurement Of
The height of the building or structure, and measurement thereof shall be in accordance with this Dwzslo“
and Municipal Code sections 101.0214, 101.0215 and 101.0216.
CAmena’.ed 1-6-92 by O-17726 N.S.) s
§ 103.0303.4 General Design Regulations
Concurrent with the adoption of this Division, the City Coundl by resclution scopted arcbltectamal and
design standards to be used in evaluating the anpmunateness of any development for which a permit is
applied under this Division; such architectural and c.esgn s&ndards shell be fled in the afice of the City
Clerk as a numbered document.
A CHARACTER OF THE AREA
In this primarily single~family residential community, typxcal home is characterized by extensive use of
glf.ss shake or shingle averhangmgmoﬁ and a low, rambling sithouette. Patios, the atrium or enclosed court-
vaid zod decks fadiitace the “inside—ontside” erientation of life in Southern California. Spamish Mediterra-
neen end Mexican influences are seen in the prevalent use of the arch == of terra ~itia »od giuced Sles The
residential and commercial structures incorporate an honest use of naturel bailding materials and, in many
instences, ave characterized as a truly American style of architecture, fusing the purity and geometry efthe
Mexican-Spanish period with a simplicity of materials and detail with integrated lendscape design.
B. DESIGN PRINCIFLE
Within the limitations implied above, ariginality and diversity in exchitecture ave encouraged. The theme
“unity with variety” shell be a guiding principle. Unity without variety mesns simple manotony; variety by
itself is chaos. No structure shall be approved which is substantially like any other structure located on &n
adjacent parcel. Conversely, no s&uc&newmbeappmvedthstmsodzﬁerentmqus}ﬁzyfem,matenﬂs,cd@
and relationship as to disrupt the architectural unity of the area. .
C.DESIGN REQUIREMENTS ’ h
- Building metevrisls and color are &emmmmammmmmmmmm
the La Jolla Shores Plenmed District shall be limited to wood shakes, wood shingles, day tile, slate orcapper of
good quality where the pitch is 4 in 12 or greater, or other meterials whick would contribute to the character of
the surrounding neighborhood. Roofs with a pitch of less than 4 in 12 may also be covered with crushed stane
_ of muted dark tane. Exterior wall materials ghall be limited to wood siding, wood shingles, adobe and concrete
blocks, brick, stucco, concrete crnatuml stone.%teandnatmalearthmlarsshcul&predommmi’marv
color:s may be used for accent.
© To preserve the seaside character of the community each building shall be sited and designed so as to pro-
tect public views from public rights-of-way and public places and provide for see— throughs to the ocean.
Lighting which highlights architectural features ot a. s&umznaﬂbepemtted.Snchhg}mng ghsall be
unobtrusive and shielded so as not to fall excessively on adjacent properties.
Appurtensances on the roof shall be enclosed or otherwise designed or shielded ta be atfractive.
D. GRADING REGULATIONS
L Itis the intent of these regulations to preserve canyans and to prevent the cutting of steep slopes and the
* excessive filling to create level lots. No grading or disruption of the ‘natural terrain shell be permrf:bed Un‘iﬁ 2
permit which includes grading has been approved by the Director.

2 The dev eiopmenz will result in minimum disturbance of the natural terrsin aud vegetetion commens

3

2 Craamg plans mey be approved if it is concluded that: .

rate with the proposed use of the lot or prem:ses.
b. Grading, excavation and filling proposed in connection with the development will not r&.ult in sonl ere-

Chagter 10: Planning and Zoning - 365 -
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April 12, 2000

Ms. Sherilyn Sarb, District Manager

California Coastal Commission

3111 Camino Del Rio No., Ste. 200

San Diego, CA 92108-1725 : *

¢ Re: Summit Resources, LP
Coastal Development Pemit No. A-6-LJS-89-160
: Coastal Commission Meeting May 8-12, 2000
Dear Sherlyn: ,
. | Attached piéase find a copy of a letter addressed to Tim Martin dated Aprif 11,2000
from Curtis Burdett of Christian Wheeler Engineering. His letter addresses two issues -

which were discussed at the-Coastal Commission meeting on Monday, April 10, 2000.

LANDSCAP(NG AND !RRIGATION

o, ety e P

The first deals with iandscapmg [tis our dtent’s desire to have Specxai Condmon
No. 3B modified to be consistent with the recommendations as contained within the
attached letter. Itis Ol:u' ﬁnde:standing‘having discussed this matte_;’with' Lee McEachem
and Laurinda Owens that Staff v;fould cansider a mod‘rﬁcéﬁon to thé Lands:paping and .
rrigation Condition if it could be demonstrated that landscaping and irrigation (if restricted

and controlled) would not adversely effect the stability of the bluff.
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SAFETY OF EXISTING STRUCTURES

The second issue, which is addressed by the attached letter, is the issue which was
brought up by Chairperson Wan and a couple of the other Cammissioners. Some of the
Commissioners wanted some type of assurance that the existing structure(s) located
within the 25 ft. setback are safe and would not be adversely affected by thes_proposed
improvements landward of the 25 ft. setback. As you can see by the siiached letter, these

e

assurances have now been made.

NONC’ONFGRMING USES AND STRUCTURES {(Municipal Code §103. 303.2)

Based upon the testimony.of Raiph Faust, Esq.‘ at the last hearing and the fact that:
it has been determined inappropriate for Staff to use the 50% demoliion of the exterior.
walls “Rule of Thumb” to classify the project as “new development,” our d'ient ﬁdli proceed
with the pro;ect as appmved by the Cxty of San Dtegc. As you !mow our c!xenfs home“ -'
reduces the degree of nonconformity in cexfam porttons of ‘che exzstxng stmcture As Mr. .
. Faust stated, the standard, which is applicable to the project, is contamed within the .
Cetfied LCP in Municipal Code §103.0303.2. In additin to subparagraph D, which states
that improvements, repairs and aiterations ... “shall be permiiited,” we alsé -assert that
éiﬁbparagraph A s applicabie.v If the Commission were to require demolition, then

obviously our client would not be able fo “use the building” pursuant to §103.0303.2(A). In

-
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- - e

light of these legal determinations, we would again urge the Staff to revise its report

consistent with the strikeout/underline, which is attached hereto.

[f Staff continues to persist in classifying this project as new development, our
client’s slightly modified project which retains over £0% of the exterior walls as s__ubm‘rtted
to Staff last Thursday, April 6, 2000 is still available to the Commission for approval in May.

v

BLUFF EDGE DETERMINATION

Finally, as we understand i, Staff has taken the positicn inat they do rict agres willi
the City of San Diego’s determination of the location of the bluff edge. Please provide us =
with your Geotechnical, Soils, and Land Surveying Studies and Analysis which

§ubstanﬁate your position in this regard consistent with the City’s definition of bluff edge as

contained in ﬂxe Certrﬁed E.CP. Atso p{ease pmvxde us thh arx Exh:btt cr )

Diagram which depicts Staff's determmaﬁon of the location of biuff edge on or before
Monday, Apn 17 2000, Obvxousiy, our client's Deve{opment and Design Team would like.
the opportunity to evaluate Staff's ocaﬁon ‘of bluff edge to determine what effect i any, the

Staff proposed location of the bluff edge will have on the propesed project ﬂ .

As a final note, if Staff is going to be presentmg an Addendum or any Supplemental

Information (or revised Conditions) to the Coastal Commission for its hearing in May, we
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would sincerely appreciate recewving that information by nc later than Monday, May 1,
2000 sq that our client's Development and Design Team can have an opportunity to

evaluale and respond to the Supplemental Information.

Thank you for your courtesy.
Sincerely,
PETERSON & PRICE
A Professiona] Corporation
M 4 /k?f L{ LA
Matthew A. Petersar - .
Enclosure s ‘ T

cc:  Chairperson Sara Wan and Members of the Ca{fforma Coastal Commission
Peter M. Douglas, Executive Director
Chuck Damm, Senior Deputy Director
Debra Lee, Deputy Director .
~ Ralph Faust, Esq., Chief Legal Counsel . ' - -
Lee McEachem, Supervisor of Regulation & Plannmg S R P
Laurinda Owens, Coastal Planner i
Mark Johnson, Senior Geologist, State of CA Coastal Commissian
Curtis R. Burdett, C.E.G., Christian Wheeler Engineering
Michael J. Pallamary, Director of Mapping, P&D Consuitants, Inc.
Tim Martin, Assodiate, Don Edson Architects AlA & Associates
Mark C. Mazzarelfa, Esq., Mazzarella, Dunwoody & Caldarelli LLP -
Summit Resources, LP T
(All with copies of Enclosures)
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April 21,2000

California Coastal Commission

Sherilyn Sarb, District Manager, San Diego Office
311! Camino dei Rio North, Ste 200

San Diego, CA 92101

Subject: Summit Resources; 1900 Spindrift Dr. SCR/CDP/LIS Na. 99-0007
Dear Shenlyn:

This letter is written to further clanfy our recant discussion on the subject matter and your
request for interpretation of San Diego Municipal Code Section 101.0303 dealing with the
continuance of nonconforming uses and structures, You have raised questians that pertain to the
paragraph which deals with "repairs and alterations™ end what is cansidered “increasing the

- degree of nonconformity”. You have asked how this section relates to bluff top development and
tor the City to ciarify ii's own interprsiat:es: of “new deveicpmen:™.

and alterations which do not increase the degres of nonconformity of & noncanforming building,
structure or improvement or increase the size or degree of nanconfarmity of a use mey be made
provided the aggregate value of such repairs or alterations shall nat exceed 5Q percent of its fair
market value according to the assessment thereof, by the County Assessar for the fiscal year
during which the repairs or alterations accur.” Qur City Attorney hes cpined that “repairs and
alterations” can be any repair or change to the structure (interior or exterior) so long as thar
change does not increase the degree of nonconformity or exceed fifty percent of the value of the
improvements (minus the cost of paint , shingles and exterier stucco).” (see Enclasures, City
Attormey’s Memo dated November 12,1997 and March 4, 1998). Our City Arromey has also
clarified that a reconstruction project (because of the demolition required) does not constitute a
“change from a noncanforming structure” to a more conforming structure and would not
constitute abandonment of non-conforming use rights.

As discussed, SDMC Section 101.0303 allows not enly bluff top home owners an opportunity 1o
maintain existing structures but it affects many property owners City-wide. As a result of
significant code changes over the years, the City of San Diego has created many nen-conforming
structure and uses. It is not the intent of the City to discourage redevelopment of property. In
fact, it allows the City an opportunity to encourage modifications that reduce the degree of
noncanformity. Althaugh our offices disagree on this point, the City must continue pracessing

Planning and Development Review
1222 Fist v, MS 501 @ Sen Dega, CA 971014155
Tl (6191 #455i6
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projects under the purview of “non-conforming” rights as established by long time Department
Policy substantiated by City Attorney concurrence.

In the case of the Summit Resource project, the La Jolla Shores Planned District Ordinance
(PDQ) has it's own section on noncanforming usea and structures. Pursuant to the provisians of
the PDO, it was determined that the improvements would not “increase the degres of
nonconformity”, hence, the project was approved. Although the permit contains a standard
condition that is normally applied to city-wide zoned property; the 50% fair market valne
limitation to proposed repairs, alterations end modificaticns to !egal nonconforming structures js
not applicable to this project. According to the LISPDO (Chapter X, Article 3, Division 3), San
Diego Municipal Cade Section 101.0303 would be supersceded by the £DO. ‘

Your questions on clarifying remodel vs. new development can also be addressed. The Coasral
Ordinance speciﬁcally defines *“Caoastal Dcvelapmcnt" (SDMC Section 111.0107 ). A Coastal

Development Permit (CDP) is renuired Tor “cocstal development™ within the boundaries of the
Coastal Zone as illustrated on Map no. C-730.1 unless an exemption can be granted pursuantto | .
San Diego Municipal Code Section 105.0204 (old cade). The Summit Resource project is
located on a bluff top site and lies within the Sensitive Coastal Resource Qverlay Zone. The
propased development exceeds the exemption criteria therefore, is considered “Coastal
Development” that would require 8 Coastal Development and Sengitive Coastal Resource
Permits.

There also scems to be some confusion with respect 1o remodel vs. new development. The City's -
Coastal exemptions were amended in 1990 to restrict improvements to an eXisting structure or
structures by limiting the remaval of up to S0% of exterior linear walls. This threshold wes
established 1o allow the City to look at development within the coastal boundaries, As you
know, consistent with the State CC exemptions, the City already has a strict requirement for
review of new development (additions, remodels and/or demolition and new canstruction) that
are located within the sensitive arcas such as beaches and bluffs, or within 300 ft. of & mean high
tide line or within the first public roadway. Outside thesc areas, the communities desired 2
higher level of scrutiny on development. Therefore, the City developed several formulas. Asa
result of public hearings, City Councxl adopted the “S0% rule” which was subsequently ceiiified
by the Caoastal Commission,
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I hope you find this inforration useful. We loak forward to our meeting next week to discuss
the geological and landscape issues an the subject matter. If you have any questions please call
mme at 446-3340.

Sincerel

Tracy Eftiot-Yawn

Senior Planner, Coastal Section :
City Planning and Development Review

ENCLOSURES
. ce: Lee McRashem, Supervisor of Reguixion
‘ Leurinda Qwens, Coastal Flanner
CDE/SCR/LIS file




Office of

‘ The City Attorney
:’ City of San Diego :
| MEMORANDEM
§33-5800
DATE: Navember 12, 1997
‘ TO: . .Gary Halbert, Deputy Director, Land Development Review

FRONM: City Attormey

" SUBJECT: Alteration of Nonconforming Structures

-

In & memarandum deted November 5, 1997, you asked our office ta crovide you with an
interpretation of San Diego Municipal Code ("SDMC”) section 101.0303. 3pecificzlly, you have
asked whether 2 project which proposes to demolish and reconstruct nonconforming extedar
walls (the value of which does not exceed fifty percent of the fair market value of the
simprovement) should be considered an abandanment of nancanfarming rights which must be
“recongrrucied in conformance with all applicable reguiations or g peaniscible shteration This
memoa responds to that issue. ' - .

SDMC;ccticm 101.0303 reads as fclloWs:

SEC. 101.0303 Continuance af Nonconfarming Uses and
Structures

The lawful use of land existing at the time the Zone ' -
Ordinance became effective, with which ordinance such use did not
cenform, may be continued provided na enlargement or addition ta

such use i3 made,

The lawful use of buildings existing at the time the Zane
Ordinance became effective, with which ardinance such building did
nat conform with respect to the development regulations, may be
continued provided any enlargements, additions or alterations to
such building will not increase its degree of nonconformity and will
conform in every respect with the development regulations of the
zone in which the bullding is lecated, exceprt as hereinaftar provided
by zone variance.
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‘Any discontinuance of a nonconforming use for &
continuous period of two years shall be desmed to canstitute

abandonment of any nonconforming rights existing at the time of
the enactment of the ordinance.

Any change from & nonconforming use aof land or buildings
to & more restrictive or confortning use shall constitute
abandonment of such nanconforming rights.

- Repairs and alterations which do-not increase the degree of
nonconformity of 2 nonconforming butlding, structure or
improvement, nor increase the size or degree of nanconformity of 2 -

- use, may be made provided that the aggregate value of such tepairs
~or alterations shall not exceed SO percant of its fair markzat value,

" eccerding to the assessment thereof by she County Assesser Zrihe
fiscal year during which the repairs and zlteraticas cecur. The
terms "repairs” and "alterations” do not include painting or .
replacement of exterior stucco siding, or shingles.

- ¥ any nonconforming building or use be destroyed by fire,
explosion, sct of God or act of the public enemy i ths =xtent of
fifty percent (50%) or more of the fair market value, according 1o

- the assessment thereof by the County Assessor for the fiscal year
during which such destruction oceurs, then and without further
action by the City Councll, the said building or use and the Jand on
which said building was located or maintained shall from and after
the date of such destruction be subject 10 ali the regulations
specified by the Zane Ordinance for the district in which such
building was located. The provisions of this paragraph shall not ' -
apply to any noncaonforming building for which a Recanstructian
Permit has besn or is obtzined pursuant to Municipal Cade Section
101.0500(B).

If'the use is a medical ar counseling service and is
prohibitad pursuant to Sections 101.0410(B)(S)(c),
101.0423(B)(1), 101.0426(B)(1), 101.0427(B)(1), or
101.0435.2(B)(11)(e), and if such use existed on August 13, 1984,
it shall become a nonconforming use and shall be governed by the
provisions of this section, Any such medical or counseling service
existing on the effective date of the ordinance shell have ninety (90)
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days ta cease operation, after which time the service shall be .
unlawtul at that site and shall canstitute & violation of this Code

unless a Conditional Use Pcnrz;t 1s obtained in accardance with
Section 101.0513.

If en investigation by the Development Services Department
reveals that a particular property contains a legal, nonconforming
use or structure, & "Notice of Nanconforming Rights,” may be
recorded in the County Recarder's office. This natice is designed

. 1o provide constructive notice to any successars in interest that
nonconfarming rights &s to the property ar structures existed at the
time of the recardation of notics. Nothing in this notice shall

™ permnit the continuation of a noncanforming use or structure thet
“was subsequently expanded, enlarged, shandoned or destroyed
which extinguishes the previous nopconforming right.

If & subsequent investigation reveals that & previous
nonconforming right as to the property's use or structure has been
¢ lost, a cancellation of the Notice of Nonconforming Rights shall be
‘raccrded.”

‘The state of the law in this area is such that “[m]ost nonconforming provisions of local ordinances . .
dg not permit 'structural alterations because they may lead to the creation of a nonconforming
building that will better accommodate and make the nonconforming building use more

- permanent.” Longtin’s California Land Use section 3.82{4] (1987) (emphasis added). However,

" ps you can tell from reading SDMC section 101.0303, The City of San Diego does not follow the
norm. SDMC section 101.0303 does not preciude alterations. Rather, we specifically permit
alterations which do not exceed fifty percent of the fair market value of the improvement. The
pravision with section 101.0303 addressing "Notices of Nonconforming Rights” alsa pravides
that “[n]othing in this notice shall permit the continuation of 2 nonconforming use or structure
that was subsequently expanded, enlarged, sbandoned or destrayed which extinguishes the .
previaus nonconforming right.” This provision firther reiterates the point that nonconforming
rights can only be extinguished through expansion, enlargement, abandonment or destruction and
not by any act qualifying es a repair or alteration. .

Evidently, based on your memorandum end my recent conversations with City staff, the sentence
in SDMC section 103.0303 which reads “[tjhe terms “repairs® and “alterations” do nat include
painting or replacement of exterior stuccoe siding, or shingles,” has been given special meaning.
This sentence has historically been interpreted to define the permissible scope of & “repair” or
“glteration.” 1 da not believe this is & legally defensible interpretation of the sentence and 1

[l
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suggest instead that the sentence must be interpreted and'&pplicd within the cantext of the entire
————pafagf&ph—é-@nk-thwﬂmd interpeatation of the sentance in light of the whale paragraph is that

1 | —\\

it provzd-as for an exception to the Formu.la for calculating the value of the repair or alteration. In
other werds, in calculating whether a repeir or alteration constitutes more or less than fifty
percent of the fair market value of the improvement, the cost of painting, exterior stucco and
shinglas should not be included. Therefore, usmg the application I have suggested, any repair ar
change t(i the structure (interior or exteriar) is permissible so long as that change daes not
xncrcase'the degree of nonconformity or exceed fifty percent of the value of zhc impravements
(minus the cost of [ peint, shingles and exterior stucca).

-

A seconf issue razsed by your question involves whether a praposed alteration or repair of &
nonconfarming structure which involves demolition end reconstruction constitutas an
abandomn nt'of 2 nonconfarming right. On this point, SDMC section 101.0303 contains &
sentcncg which pravides that “[a)ny chenge fom 2 nonconforming use of land ar buildings ta &
more restrictive or conforming use shall constitute abandenment of such norcanferming Sghts.”

- Precisely, the question is whether & reconstruction project (because of the demmciition reguired)
conszitutcs & “change from & noncanforming structure” to a more confarming use ar structure.

I bclzeve that pretluding reconstruction under the above referenced provision amounts to en
_ overiy restriclive interpreaiicn of the Code, [ plans are submittad and building pcmms are
. issued \:{hmh result in a structure that is more confcnmng to the code, tlearly i that situation, ali
- or some'partial degree of the nonconforming right is abandoned. The land owner cannot later
come bgck 1o reclaxm the right that was abandoned. The homn book law on this point states:

A change in structure cccurs when the lendowner modifies an
existing building or structure, either by repair or physical alteration
of the premises. In most cases, 1 change in the physical structure
invalves merely & minar expansion of the same use, However, in
some cases & change in the structure, if extensive enough, may
amount to & substantial expansion or change of use.

4

.

i

Longtinn’s.Califcnﬁa Land Use section 3.32{4] (1987). : .

Thele gal definition of the word “abandonment” is: “Kncwing rclinquishment of one’s right or
claim to property without any future intent to again gain fitle or pessessien.” Barron's Law
chtm:my, Second Edition. This commonly accepted definition of the term is consistent with the
exampl 1d T used above where permits are issued fora projcct which results in 2 structure exhibiting
8 lesser degree of nonconfarmity. However, if someene is propasing an &lteration to paruaﬁy
reconstiuct a nonconforming structure, without expanding the degree of noncanfarmity, it is
generally not their intent to re linquish or forfzir their noncanforming righ s, Far these reasons, in

‘
t
!
:
: -
|
i
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a situatipn where a praject propases. demolition and recanstruction, unless the end result of the .
project amounts to an expension in the structure, [ do not think the reconstruction itself qualifies
asa “chanze wh:ch constitutes “sbandonment.”

- ; CASEY GWINN, City Attorney
i ' -
| %/%7
{ - ’
i ‘ . By .
- Richard A. Davernay

3 Deputy City Atterney
]

RAD:1c:600

cc: Lmda Johnson

/l‘racy Ellict-Yawn
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OfTice of

The City Attorney ' DEVELOPMENT SERVICES

. " City of San Diega

MEMORANDUM

533-5800

DATE: March 4, 1998
TO: Gary Halbert, Deputy Director, Land Development Review

FROM: "City Attorney

SUBJECT: -Alreration of Nonconforming Structures in the Caastal Zone

On November 12, 1997, our office issued & legal memorandum providing you with an
interpretation of San Diego Municipa} Code [SDMC] sectior 101.0303. Specifically, at that time
you were asking whether a project which proposes to demalish end recanstruct nonconforming
exierier walls {the value of which does nat exceed 50 percent of the fair ‘market value of the
. improvement) should be cansidered an abandonment of nanconformng rights s & carmissibla
alteration. Qur conclusion was that any repair or :hangc to the structure (interior or exterior) is - -
permissitle so long as that change does nat increase the d=gres of nonconformity or exceed 30 ‘
percent,o‘f the value of the improvements (minus the cost of paint, shingles, and exteriar stucca).

"You have now asked me to supplement our previously issued memorandum to addrass haw the
application of SDMC section 101.0303 would apply in the Coastal Zane.

It is important 6 understand that the rights contained in Section 101.0303 (Continuance af
Nonconforming Uses and Structures) are subject to and must be applied in conjunction with
SDMC section 101.0302, which reads es follows:

SEC. 101.0302 -- Ewsting Ordinances, Rules, Regulations Or
Permuts Retained

Except as herein specifically provided, it is not intended by _ o
this Chapter 1o modify cr abrogate or repesl any ordinances, rules,
regulations or permits previously adopted ar issued parsuant (o ‘
law, refating ta the use, management or conduct of buildings,
structures, signs, advertising displays, improvements or premises; . l
arovided, however, that where this Chapter impases a greater S
. restriction upen the eraction, establishment, aiteration or 4
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enlargement of buildings, structures, signs, advertising displays,
improvements, or premises than isimposed or required by such
ordinancs, rules, regulations or permits, the provisions of this
Chapter shall control.

When the above section is read in conjuncrion with Section 101 0:0: it must be. concluded that
the right to permissibly alter a nonconforming structure within the context of Section 101.0303
does not supercede or obviatz any requirement to cobtain any discretionacy permit otherwise
required 1o develap property in the Coastal Zone. Typically, development in the Ceastal Zone
requires a Coastal Development Permit and in cartain cases a Sensitive Coastal Resources Permit,
These discretionary permits require the decision maker to find that the pmject 18 in confarmance

- with the City’s- Cemﬁed Local Caastal Program.

Therefore, at ane level, all propesals to modify noncenforming structures in the City must
comply with limitations set forth in SDMC section 101.0303; i.e,, cannot increzse tha degrez af
nonconformity or exceed S0 percent of the value of the improvements (munus the z<st of paing,
shingles, and exterior stucco). Additionally, if the project is in the Coastal Zone and requires a
coastal p:rmit additional findings must be made with respect ta the prejsct’s conformance with
our Certified Lozst Coastal Program, In that case, it is appmpnata to evaluate whether the aspect
or degree of the nonconmn'mty £roposes 1o beunainteined 5y the oroject negatively i xmpacts
implementation of the Local Cosstal Program. It is cntsrcly within the dxscrct.on of the dacisian

maker, notwithstanding rights provided for in SDMC saction 101.0303, 1o then decide whethsr ar -

not the development proposal conforms with the pelicies and development regulations caontained
- m our Certified Laca | Coastal Pragram and to act on the project accordingly.

CASEY GWINN, City Attomey

By _

Richard A. Duvernay
Deputy City Attorney

RAD:1e:600x605.5.1
Auzachment
ce: Linde Jchnson

Tracy Ellict-Yawn
LoDUEVELNAAMEMORNONCD) MMG
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¢ April 25,2000 H

Mr. Matt Peterson
Peterson and Price

530 B Street, Suite 1700
San Diego, CA 921014454

Re: Coastal Development Permit Application #A6-LIS-99-160 Summit Resources

Dear Mr. Peterson:

This letter is a follow-up to our conversation yesterday wherein [ requested that you
provide additional information to complete our review. City staff indicates the following
condition is attached to the permit in order to assure the improvements do not exceed
50% of the fair market value of the residence.

: _ Pureuant to the San Diego municipal code, the aggrerate value of the proposed
. repairs or alterations to non-conformiug structures, shall not exceed fifty (50) percent
of the fair market value of the improvernents. Prior to the issuance of any building
permits, the applicant shall provide property assessment and construction estimates in
compliance with this provision.

While you indicated that you do not have this information readily available, it is pertinent
to our review of this application. Thus, please provide the following information as soon
as possible: - '

= Copies of any construction estimates thathavc been done by licensed comtractors
for the repovation and addition to the existing residence located at 1900 Spindrift
Dr., La Jolla, as proposed in the above referenced permit application and as
approved by the City of San Diego in CDP/SCR Permit No. 99-0007;

= The estimate should include the aggregate value of the entire reconstruction
project including improvements to the portion of the structure being retained,
demolition costs and construction of the new additon;

» The submittal should include the documents that form the basis for the
construction estirnates. The documents should clearly describe the work being
performed including, the new addition, and work within the portion of the
structure being retained such as, upgrades to wiring and/or plumbing, and/or

’ modifications to the walls, windows and/or floor structure to comply with current”
UBC requirements.




Mr. Matt Peterson
April 25, 2000
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|
»  Copy of the most recent assessed fair market value of the existing residence done
by the County Assessor.

In addition, in our conversation I requested, and you agreed to provide, a complete set of
reduced (8 ¥2" X 11”) plans for use as exhibits to the staff report (site plan, floor plans
and elevations). Thank you in advance for your cooperation.

Sincerely, 2 i

Lee McEachem
Supervisor, Permits
And Enforcement

cc:  Mark Mazzarella
Sherilyn Sarb
Laurinda Owens

(G:ASan Diego\LEEU stters\SummitR esourcesConstructiontstlenerd. 21.00.docy




MAZZARELLA, DUNWOODY & CALDARELLI LLP

. ; : ATTORNEYS AT LAW
. j ‘ 550 WEST “C” STREET, SUITE 530
. ; SAN DIEGO, CALIFORNIA 92101-8575
' ‘ TELEPHONE: 619.238.4900
FACSIMILE: 619.238.4959

April 21, 2000

VIA FACSIMILE & U.S. MAIL

Lee McEachern, Supervisor,

Permits and Enforcement

California Coastal Commission

3111 Camino del Rio North, Suite 200
San Diego, CA 92108

Re:  Response to March 29. 2000 Request for Documents Relating to Coastal ,
Commission Appeal No. A-6-1.J5-99-160 (1900 Spindriit. La Jolla Caiifornia)

Dear Lee:

~ Thank vou foryour-Agil 7, 2000 response 1o my March 28,2200 Jocument requisi i the
. above-referenced matter. I note that you have indicated that your computer records do not readily reveal
appeal document creation dates. We have learned from past experience with similar computer document
dating problems that computer experts can accurately determine document creation dates from residual
electronic data on a computer’s hard drive.

Time is of the essence. We therefore request immediate access to the computer hard drive in
question. To the extent that you require a formal California Public Records Act Request pursuant to
Government Code Section 6250 et seq, please consider this letter to constitute such a request for any and =
all electronic and or computer records in their original digital form that mention, discuss, or in any way
pertain to the property commonly known as 1900 Spindrift Lane, La Jolla, California, which is the
subject of Appeal No. A-6-LIS-99-160. Our expert can quickly copy the necessary nformation from
your computer when given access to do so. Needless to say, we expect that all electronic data will be
retained by the Commission pending our inspection.

Please give me or my associate, Brian Goodwin, a call at your earliest convenience to let us
know when we can review your computer files on this matter to verify creation dates and other relevant
information.

You also indicated in your letter of April 7, 2000 that the original signed appeal forms are sent to
the San Diego office via the Commission’s courier service, and that a copy of the courier log showing
that a courier delivery was made to the San Diego office on December 21, 1999 (the date the appeal
forms were received by San Diego staff) would be available. I would like a copy of the log.



MAZZARELLA, DUNWOODY & CALDARELLI LLP

Lee McEachemn, Supervisor,
Permits and Enforcement
California Coastal Commission
April 21,2000

Page 2

More importantly, I would like to know how San Diego staff could have: (1) spoken to the
cornmissioners who filed the appeal; and then (2) requested the original signed appeals form from San
Francisco; and then (3) received them on December 21, 1999 when the telephone records you produced
to us previously reflect that the discussions that purportedly took place between Charles Dammr and
Commissioners Wan and Daniels occurred late in the morning and late in the afternoon on December
21, 1999. There was, therefore, no opportunity to have in fact first obtained the commissioners’
approval, then contact San Francisco and then have forms sent via overnight messenger to San Diego in
order to be filed late afternoon on the 21%. .

As you may recall, Matt Peterson advised you, Sherilyn Sarb and Deborah Lee during our
meeting on March 10, 2000, that when he first saw the file on this matter in the Coastal Commission’s
office, all that existed were xeroxed copies of the commissioners’ signatures on the appeals.
Furthermore, when he first saw the appeals forms the words “See Axtached” were not typed on them.
We were advised during our meeting on March 10, 2000 that Mr. Peterson was mistaken, and in fact
originals were in the file, and further that the words “See Attached” were added at a later date, not
because the materials were generated at a later date, but in order to make it clear that the appeal and the
- Andilogs-inthe fle were reiated (2 fact that would seem quiie obvious). - .

When Mr. Peterson first inquired months ago as to the process utilized to file the appeals, he'was
told that xeroxed copies of the commissioners’ signatures on the appeal forms were kept in the San
Diego office, and used by the local staff to file appeals. This was consistent with what he saw in the file.
In our meeting on March 10, 2000, this was denied. Instead, Ms. Lee stated emphatically:

“Ithe blank signed appeal forms] are kept under the control of Peter Douglas’ executive
assistant. Whoever makes the calls and contacts the commissioners has to call her and
indicate that THEY HAVE GOTTEN that specific authorization, THEN those two forms
are sent down to the district office ...” [Emphasis added.]

Obviously, the required procedure did not occur in this case. Calls could not have been made to
the commissioners on December 21, and the blank signed appeal forms received from San Francisco and
filed on December 217, .

I appreciate, as was explained to us at our meeting on March 10, 2000, that at the time this matter
was coming to a head, Laurinda Owens was out ill, and two other staffers were on vacation, and that
Chuck Damm, who generally works out of Ventura, was pinch-hitting. That may explain why required
procedures were not followed, and the appeal deadline was missed. But it does not excuse the late
filing. The local staff should acknowledge the true facts to the Commission; and the appeal should be
voluntarily dismissed. )

Upon reviewing the transcript of our meeting on March 10, 2000, an additional public records .
request has come to mind. In that transcript either Sherilyn Sarb or Deborah Lee stated, “There Wwere
several appeals being filed at that time.” I would like copies of whatever other appeals were filed by the
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Lee McEachem, Supervxsor
Permits and Enforcement
California Coastal Commission
April 21,2000

Page 3

local San Diego Coastal Commission staff between December 20 and December 24, 1999. I would also
like a copy of the tape of your meeting with Matt Peterson, Tim Martin, Laurinda Owens, Sherilyn Sarb
and Deborah Lee on April 3, 2000. Enclosed is a check for $5.00 to cover what I understand to be the
cost of duplication. Please consider these formal California Public Records Act Requests pursuantto
Government Code Section 6230 gt seq.

I look forward to your response to these requests and questions.

MCM:dll

cc: Matthow Peterson, Petersen & Frice » ;
Chairperson Sara Wan and Members of the California Coastal Commission
Peter M. Douglas, Executive Director .
Chuck Damm, Senior Deputy Director
Deborah Lee, Deputy Director
Ralph Faust, Esq. Chief Legal Counsel
Laurinda Owens, Coastal Planner
Summit Resources, LP

3
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STATE OF CALIFORNLA - THE RESOURCES AGENCY . - GRAY DAVIS. Gove-ar

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA :
3111 CAMINO DEL RIO NORTH, SUITE 200
Iy SAN DIEGO. CA 921081725
(619) 521-3036 ; .
| Filed: 2/15/00
. 49th Day:  4/4/00

180th Day:  8/13/00
\/‘/ed 14e Staff: LRO-SD

Staff Report:  4/26/00

SEE SUBSEQUENT PACE I Hearing Date:  5/9-12/00
FOR COMMISSION ACTION

STAFF REPORT AND RECOMMENDATION ON APPEAL

LOCAL GOVERNMENT: City of San Diego
DECISION: Approved with Conditions
APPEAI No.: A-6-LJS-99-160
APPLICANT: Summit Resources, L.P.

PROJECT DESCRIPTION: Substantial demolition of an existing 9.960 sq.ft. two-story
over basement single-family residence and reconstruction of a two-story, 14,630
sq.ft. single-family residence on a .56 acre ocean blufftop lot.

- PROJECT LCTATION: 1900 Spindrift Drive, La jolia, San Diego, San Diega Counry.
APN 346-440-05

. ’ STAFF NOTES:

The Commission found Substantial Issue at the February 15, 2000 meeting. This report
is for the de novo permit. The de novo permit was previously scheduled for Commission
review at its April 10" meeting. After beginning the public hearing and a discussion of
the project, the Commission ultimately voted to continue the matter to the May
Commission meeting,

SUMMARY OF STAFF RECOMMENDATION:

The staff recommends that the Commission approve the proposed substantial
demolition/remodel of a residence resulting in a 14,630 sg.ft., two-story single family
residence on a coastal blufftop lot. The project raises concerns related to blufftop
setbacks, geologic hazards, continuance vs. discontinuance of nonconforming rights of
older residential structures and protection of public views toward the ocean in the
sideyaid sctback areas. The project involves substantial demolition and remodel of a pre-
Coastal Act residence that is located on a bluff top lot and that has a variety of accessory
structures, including a seawall on the beach and gunite on the biuff face, that were also
constructed prior to the Coastal Act. The bluff was apparently graded or sculpted prior to
application of the gunite. The residence is situated almost directly above the gunite, such

EXHIBITNO. 5
APPLICATION NO.
.‘ A-6-LJS-99-160-R

Original Staff Report
(Page 1 of 186)

m()a!ifomia Coastal 'Commission
S e
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that there is no setback between the residence and the gunited bluff edge. The City’s LCP
requires that all development maintain a 40 ft. bluff edge setback that can be reduced to
25 ft. based upon recommendations of a geology report which documents that such a
reduced setback would still provide adequate bluff top setback to assure the new
development is safe throughout its anticipated life. The LCP also prohibits the
construction of seawalls and bluff protective devices unless necessary to protect an
existing structure.

The existing residence, seawall, and gunite do not comply with the LCP. Since the
applicant is proposing to essentially reconstruct the house, staff recommends that such
reconstruction only be approved if the applicant removes both those portions of the
existing residence that are within 25 feet of the bluff edge and the gunite. The applicant
has submitted several geology reports and the Commission’s staff geologist has reviewed
them and concurred that a 25 ft. setback is adequate for the proposed home. Staff
recommends that protection of geologic stability associated with the new development be
addressed through Special Condition #1 which requires that no portion of the principal
residential structure or pool or spa shall be sited closer than 25 ft. from the existing edge
of bluff. The condition also requires submittal of plans for the removal of the gunite

- from the bluff face and that the gunite be removed within 60 days of removal of the
portions of the existing residential structure that are located within 25 feet of the bluff
edge. In addition, Special Condition #2 notifies the applicant and future property owners
that any future repairs or maintenance to the existing non-conforming accessory
structures located seaward of the bluff edge requires an amendment to the subject coastal
development permit. Protection of visual resources and public views associated with the
proposed development will be addressed through landscaping and fence requirements in
Special Condition #3. It requires that new landscaping be limited to a height of 3 ft. and
that fencing in the sideyards be composed of 50% open materials to prevent a “walled
off” effect. Other conditions include: assumption of risk and public rights. With the
attached conditions, the project can be found consistent with the certified LCP,

PRELIMINARY STAFF RECOMMENDATION:
The staff recommends the Commission adopt the following resolution:

1. MOTION: I move that the Commission approve Coastal
Development Permit No. A-6-LJS-99-160 pursuant to
the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL:
Staff recommends a YES vote. This will result in adoption of the following resolution

and findings. The motion passes only by affirmative vote of a majority of the
Commissioners present.
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RESOLUTION TO APPROVE THE PERMIT:

The Commission hereby approves a coastal development permit for the proposed
development and adopts the findings set forth below on grounds that the development as
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and
will not prejudice the ability of the local government having jurisdiction over the area to
prepare a Local Coastal Program conforming to the provisions of Chapter 3. Approval of
the permit complies with the California Environmental Quality Act because either 1)
feasible mitigation measures and/or alternatives have been incorporated to substantially
lessen any significant adverse effects of the development on the environment, or 2) there
are no further feasible mitigation measures or alternatives that would substantially lessen
any significant adverse impacts of the development on the environment.

SUBSTANTIVE FILE DOCUMENTS: Appeal Forms; Certified La Jolla-La Jolla Shores
LCP Land Use Plan; Certified City of San Diego LCP Implementation Plan; City
of San Diego Report to the Planning Commission dated 11/24/99; CDP #F5929;
A-6-LJS-98-85; A-6-LJS-98-169; Response to California Coastal Commission
prepared by Christian Wheeler Engineering, dated 4/18/00; Report of Preliminary
Geotechnical Investigation by Christian Wheeler Engineering dated 3/23/99;
Report of Slope Stability Analysis by Christian Wheeler Engineering dated
2/25/00; Update/Cover Letter by Christian Wheeler Engineering dated 3/17/00;
Geotechnical Engineering Report Update by Christian Wheeler Engineering dated
3/23/00; City of San Diego SCR/CDP #99-0007; San Diego District Staff Report
on Substantial Issue dated 2/1/00; Letter from Skelly Engineering to applicant
dated 10/15/98.

. Standard Conditions.

See attached page.

II. Special Conditions.

The permit is subject to the following conditions:

1. Final Revised Plans. PRIOR TO THE ISSUANCE OF THE COASTAL
DEVELOPMENT PERMT, the applicant shall submit to the Executive Director for
review and written approval, final plans for the proposed development including a
demolition plan, floor plan, site plan, foundation plan and elevation plan that have been
approved by the City of San Diego. Said plans shall be in substantial conformance with
the plans submitted with this application. by Don Edson Architect dated 9/21/99, except
that they shall be revised to reflect the following:

a All portions of the residential structure shall be removed or relocated such that no
portion of the principal residential structure or pool or spa shall be sited closer
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than 25 ft. from the existing edge of bluff, shown on Exhibit #20. The bluff edge
cannot presently be determined accurately where it lies beneath the existing
gunite of residential structure. Determination of the precise location of the bluff
edge requires further examination, either through use of any crawl space that may
exist beneath the present structure, or during demolition, following removal of
the gunite and/or the existing structures.

b. Plans for the removal of the gunite from the bluff face. The gunite shall be
removed within 60 days of removal of the portions of the existing residential
structure that are located within 25 feet of the bluff edge.

c. All existing and proposed accessory improvements shall be identified. All
proposed accessory improvements (patios, decks, etc.) proposed within the 25 ft.
geologic setback area must be “at-grade” and located no closer than 5 ft. from the
edge of the existing bluff.

d. No maintenance of the existing non-conforming boathouse/cabana shall be
permitted.

The permittee shall undertake the development in accordance with the approved plans.
Any proposed changes to the approved plans shall be reported to the Executive Director.
No changes to the plans shall occur without a Coastal Commission approved amendment
to this coastal development permit unless the Executive Director determines that no
amendment is required.

2. Future Development. PRIOR TO THE ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicant shall execute and record a document, in a form
and content acceptable to the Executive Director, stating that the subject permit is only
for the development described in the coastal development permit No. A-6-1.JS-99-160;
and that any repairs or improvements to the existing boathouse/cabana structure or
seawall; stairs; future additions; or, other development as defined in Public Resources
Code Section 30106 will require and amendment to permit No. A-6-LJS-99-160 from the
California Coastal Commission. The document shall be recorded as a covenant running
with the land binding all successors and assignees in interest to the subject property.

3. Revised Landscape/Sideyard Fence Plans. PRIOR TO THE ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicant shall submit to the Executive
Director for review and written approval, revised landscaping and fence plans approved
by the City of San Diego. The plans shall be in substantial conformance with the plans as
submitted by Don Edson Architect, as last revised and dated 9/21/99, except for the
revisions cited below. The plans shall be revised to keep the sideyard setback areas clear
to enhance public views from the street toward the ocean. Specifically, the plans shall be
revised to incorporate the following:

a. All existing landscaping in the sideyard setback areas shall be trimmed or
removed and replaced with landscaping to be maintained at a height of three feet
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or lowefr to preserve views from the street toward the ocean. All new
landscaping shall not exceed a height of three feet.

b. All landscaping shall be drought-tolerant, native plant species. No irrigation
shall be permitted on the site.

¢. A written commitment by the applicant that all required plants on this site shail
be maintained in good growing condition and whenever necessary, shall be
replaced with new plant materials to ensure compliance with the approved
landscape requirements.

d. Any fencing in the sideyard setback areas shall be composed of a solid base with
50% open materials on top.

e. The existing palm trees located at the western patio area inland of the existing
seawall shall be removed. '

The applicant shall undertake the development in accordance with the approved
landscape plans. Any proposed changes to the approved plans shall be reported to the
Executive Director. No changes to the plans shall occur without a Commission-approved
amendment to the permit unless the Executive Director determines that no such
amendment is required.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant
shall execute and record a deed restriction, in a form and content acceptable to the
Executive Director, which reflects the restrictions stated above on the proposed
development. The document shall run with the land for the life of the structure approved
in this permit, binding all successors and assigns, and shall be recorded, free of all prior
liens and encumbrances that the Executive Director determines may affect the
enforceability of the restriction. The deed restriction shall not be removed or changed
without a Coastal Commission approved amendment to this coastal development permit
unless the Executive Director determines that no amendment is required.

4. Assumption of Risk: PRIOR TOISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, each applicant shall execute and record a deed restriction, in
a form and content acceptable to the Executive Director, which shall provide: (a) that
each applicant understands that the site may be subject to extraordinary hazard from bluff
collapse and erosion and the applicant assumes the liability from such hazards; and (b)
each applicant unconditionally waives any claim of liability on the part of the
Commission or its successors in interest for damage from such hazards and agrees to
indemnify and hold harmless the Commission, its officers, agents, and employees relative
to the Commission’s approval of the project for any damage due to natural hazards. The
deed restriction shall run with the land, binding all successors and assigns, and shall be
recorded free of prior liens that the Executive Director determines may affect the
enforceability of the restriction.
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This deed restriction shall not be removed or changed without a Coastal Commission-
approved amendment to this coastal development permit unless the Executive Director
determines that no amendment is required.

5. Public Rights. By acceptance of this permit, the applicant acknowledges, on
behalf of him/herself and his/her successors in interest, that issuance of the permit shall
not constitute a waiver of any public rights which may exist on the property. The
applicant shall also acknowledge that issuance of the permit and construction of the
permitted development shall not be used or construed to interfere with any public
prescriptive or public trust rights that may exist on the property.

6. No Shoreline Protection for Accessory Improvements. No shoreline or bluff
protection devices shall be permitted to protect any existing or proposed accessory
improvements should they be subject to threat in the future.

7. Other Special Conditions of the CDP/SCR No. 99-0007 . The following special
conditions of the City’s CDP/SCR permit #99-0007 are modified herein and are a part of
the subject coastal development permit: Special Condition #23 and 29. All other special
conditions of the City of San Diego’s SCR permit #99-0007 remain subject to the City’s
jurisdiction.

IV. Findings and Declarations.
The Commission finds and declares as follows:

1. Detailed Project Description/History. Proposed is the substantial demolition of
an existing two-story over basement, 9,960 sq.ft. single-family residence and the
reconstruction of the residence totaling 14,630 sq. ft. on a 0.53 acre ocean blufftop lot.
The project represents redevelopment of a site which was developed prior to the Coastal
Act (1928). Due to the nature in which the site was developed, all of the existing
structures possess some degree of non-conformity with the Coastal Act and
corresponding policies of the City of San Diego certified Local Coastal Program (LCP)
which would be applied to new development today. Additionally, the principal résidence
is approaching the 75 year life expectancy which the Commission and the local

- government has used to determine the appropriate geologic blufftop setbacks for new
development.

The applicant proposes to demolish 4,745 sq.ft. of the inland portion of the residence and
construct 9,415 sq.ft. of new floor area in one and two stories (the residence is a two-
level home over basement). Approximately 5,215 sq.ft. of the seaward portion of the
structure would be retained, although the applicant proposes to make interior renovations.
In the portion of the residence that is located within 25 ft. from the bluff edge, an existing
room at the northwest corner of the main level will be removed. The floor area is
proposed to be retained and used as a deck. At the middle portion of the main level at the
western elevation, an existing room is proposed to be removed. The floor area is
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proposed to remain as a “view deck”. Also proposed is the removal of an existing roof
“canopy” overhang at the southwest corner of the main level.

Other proposed changes to the existing portions of the residence as well as new
construction include the following:

Main level changes: At the northwest part of the existing residence, an existing study
will be enlarged by removing walls and constructing a larger room. The room will be
larger in size than the study but will not extend any further west than the facade of the
exiting building at this location. Presently, there are three bedrooms on the north side of
the residence, north of the existing courtyard. This entire area will be enlarged by
removing existing walls and constructing a family room, kitchen, office and billiard room
and gallery. At the east elevation of the residence, a new entry will be constructed. On
the south side of the residence south of the existing courtyard, presently there is a
kitchen, breakfast area, laundry and maid’s room. Floor area changes include a new
office and new circular stair. External changes include a swimming pool and spa.

Upper Floor Plan: At this level, the existing floor plan is L-shaped. At the west side of
“the floor, there is an existing bath, sitting room, and master bedroom. Proposed changes
in this area are to keep the master bedroom but to expand this area to include his and her
bathrooms and closets, re-orientation of the bedroom and an elevator and child’s room.
Presently, along the south side of this level are three small bedrooms with baths and
hallway. The entire floor will be enlarged through demolition of existing walls and
removal of the existing bedrooms. The new construction will include two new bedrooms
at the southeast side of the residence. In addition, the north part of this level will be
expanded through demolition of existing walls and construction of two large bedrooms
with baths and closets. South of this area, also proposed is a new common area/hallway.

Existing Basement Level: At this level there are presently only two changing rooms with
showers, mechanical room and a stairway that lead to the main level. There is also an
existing boiler room at the southeast corner of this level which will remain. Proposed
changes at this level include demolition of walls and expansion of the entire basement to
at least twice its present size though new construction to include a maid’s room with bath
and closet, a caretaker/storage area with bath, a game room/exercise room and
mechanical/pool equipment room and hallway. New mechanical improvements will also
include a pool filter and heater at this level for the newly proposed swimming pool and
pool and Jacuzzi pumps.

Also proposed is a new swimming pool, spa, covered deck and landscaping. The subject
residence includes several accessory improvements located either on the blufftop or
seaward of the bluff edge. The applicant proposes to remove an existing 225 sq.ft.
detached bunk house located near the northern property line in the area usually reserved
as the geologic setback area. Seaward of the bluff edge and at the beach elevation the
proposal is to remove an existing fire pit. The City also required the removal of four
existing palm trees in this area.
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The project site is a blufftop lot. There is an 11 ft. high, 100-foot long seawall located on
the beach some distance seaward of the bluff. The majority of the coastal bluff itself has
been gunited. Both the seawall and gunite were installed prior to the Coastal Act. The
coastal bluff is approximately 22 feet high. Portions of the existing residence are sited at
or near the gunite coated face of the bluff. Because the entire bluff face is covered with
gunite, it is hard to determine the location of the actual bluff edge (i.e., the natural bluff
underneath the gunite). Thus, the actual distance between the existing residence and the
existing bluff edge has not been determined. The area between the toe of the gunited
bluff and the existing seawall is filled and contains an existing concrete patio, “sandy
terrace”, firepit, a barbecue with firepit, deck, railing, stairway, a detached
boathouse/cabana and palm trees. The distance between the existing seawall and the toe
of the gunited bluff is approximately 25 ft.

The portion of the residence that the applicant proposes to retain, is all the square footage
located closer than 25 feet from the applicant’s definition of the bluff edge. The
applicant defines the bluff edge as the location of the bluff as it existed prior to the
grading, sculpting, and covering with gunite. Thus, the applicant’s definition of the bluff
edge results in a location that is seaward of the gunite bluff edge, and seaward of the
existing bluff edge. As a result, the portions of the residence that are proposed to be
demolished and rebuilt are closer than 25 feet to the gunite bluff edge and to the existing
bluff edge.

Remodeling to the residence, including the addition of an approximate 775 sq.ft. second
story, was approved by the San Diego Coast Regional Commission in 1977 under CDP
#F5929. The special conditions associated with that permit included a condition which
stated that in the even any reinforcement or replacement of footings or piers supporting
the residential structure were required by the City Building Inspection Department of
City Engineer, that the permit would become null and void and a new coastal
development permit would be required. The findings of the permit also state that since a
Foundation Investigation was submitted that indicated that the existing piers will be
capable of bearing the load of the proposed addition without hazard, the project would be
consistent with the Coastal Act and that if subsequent investigation by the City provided
any opinion to the contrary, a new coastal development permit would be required. Other
special conditions also required a deed restriction limiting the use of the premises to a
single family dwelling and a hold harmless agreement.

The subject site is located within the La Jolla community of the City of San Diego. The
site is located south of La Jolla Shores, a major recreational area which includes a public
beach and park. The site is also in close proximity to the La Jolla Beach and Tennis Club
and a restaurant (The Marine Room), which are situated two to three lots to the north.
The site is bounded on both sides (north and south) by other residential development.
The beach at this location is of average width (not unusually wide or narrow) and is
passable for lateral access purposes largely from the north from the vicinity of La Jolla
Shores. As one walks further south approximately two to four lots south of the subject
site, the beach width significantly narrows making it difficult for lateral access. In fact,
as noted in the certified La Jolla-La Jolla Shores LCP Addendum, this stretch of shoreline
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is designated as “limited or intermittent access”. The LCP also notes that lateral access
below the bluffs is dependent on tidal fluctuations and is extremely difficult in most
locations. The LCP also indicates that several of the residences along Spindrift Drive
have constructed seawalls and installed gunite on the coastal bluffs in this area to stop
erosion. The two immediate lots to the north and south both have existing seawalls
similar to the seawall that exists on the subject property. The majority of the residences
in this area are older, non-conforming residences that have yet to be redeveloped and
which are located in close proximity to the bluff edge.

The standard of review for the proposed development is the City’s certified La Jolla-La
Jolla Shores Land Use Plan (LUP), La Jolla Shores Planned District Ordinance (PDO),
and other applicable sections of the former implementation plan (municipal code) that
was in effect at the time that the proposed development was reviewed and approved by
the City. The City of San Diego recently received effective certification of and LCP
amendment that replaces its former municipal code with its new Land Development Code
Update. The LCP amendment became effective on January 1, 2000. However, the
amendment was submitted with a provision that the prior municipal code would continue
to be applied to projects for which complete permit applications were submitted prior to
the effective date of the LCP amendment. The subject proposal was submitted, acted on
by the City, and appealed to the Commission prior to the effective date of the LCP
amendment. The commission finds that in this case, the appropriated standard of review
is the LCP that was in effect prior to the effective date of the LCP amendment (i.e., the
former municipal code). '

2. Consistency with LCP/Existing Non-Conforming Structures. All of the
structures which exist on the property today are non-conforming with respect to the

policies of the Coastal Act and the corresponding policies of the certified City of San
Diego LCP. The existing principal structure is located at or very near the bluff edge and
does not provide a minimum 40 ft. geologic setback from the existing bluff edge. The
entire bluff face has been previously modified, graded in some areas and then coated with
gunite. The submitted geotechnical information (10/2/98) indicates the portion of the lot
seaward of the structure has been sculpted and some tunnels have been made in the bluff
and beneath the house. The report states: “Based on the information available to us, it
appears that the seawall was built at about the same time as the original improvements
and was not installed due to excessive erosion but rather had been placed as a preemptive
measure to protect the boathouse and other improvements near the beach and also to
provide increased privacy”.

The principal residence, existing gunite coating of the bluff face and the seawall are
nonconforming structures because they are inconsistent with the certified LCP, including
LUP policies concerning protection of bluffs and beaches, and the SCR overlay
ordinance of the City’s former LCP Implementation Plan which is attached in its entirety
as Exhibit #13. The SCR overlay (101.0480 D. Special Regulations) provides, in part:
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Coastal Bluffs | - .

a. No structure or improvement or portion thereof shall be placed or erected and
no grading shall be undertaken, within forty (40) feet of any point along a
coastal bluff edge, except for the following uses:

1) Essential bluff top improvements...2) Bluff repair and erosion control
measures including, but not limited to, structures needed to repair damage to, or
to prevent or retard erosion of the bluff face in order to protect existing principal
structures; provided, however, that no such measures or structures shall cause
significant alteration of the natural character of the bluff face....3) Accessory
structures....

[...]

b. A bluff edge setback of less than forty (40) feet but in no case less than
twenty-five (25) feet, may be granted by the Planning Director where the
evidence contained in the geology report indicates that: 1) the site is stable
enough to support the development with the proposed bluff edge setback so that
it will neither be subject to nor contribute to significant geologic instability
throughout the anticipated life span of the principal structures....

SCR overlay ordinance 101.0480 C.1 states: .

Permitted uses shall be those permitted by the underlying zone subject to the
regulations and restrictions of the underlying zone, except as limited below.

1. Beach Areas. Permitted uses allowed in the beach areas, as shown on the
SCR Zone maps, shall be limited to the following:

a. Lifeguard towers and stations and associated life and security facilities.

. Public comfort stations.

Public piers

. Safety and public information signs.

Shoreline protective works necessary to prevent bluff and beach erosion,

where needed to protect coastal dependent uses, public beach roadways, or

existing principal structures in danger from wave and wind action; and when

designed to eliminate or mitigate adverse impacts on local shoreline sand

supply.

f. Stairways, ramps, and other physical access structures, as proposed within an
adopted community or other applicable plan.

g. Public recreational equipment.

o Aan o

The La Jolla-La Jolla Shores LCP Land Use Plan, which is also applicable to the
proposed development, states, in part:
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. 2. Coastal Bluff Top Development

The shoreline bluffs are one of La Jolla’s most scenic natural resources. Beautiful in
themselves, the bluffs provide magnificent vistas of the ocean and shoreline.
Understandably, these same qualities provide a tremendous incentive to develop
bluff top property. Such development, however, is not without its risks. As
indicated on the geologic hazards map (page 108), many of the bluff areas are
unstable and prone to landslides. Over time, as the bluffs continue to recede,
existing developments will become increasingly susceptible to bluff hazards. In
many cases, seawalls, revetments, and other types of erosion structures will be
required to stabilize the bluff. Such structures, while necessary to protect private
property, are poor substitutes for adequate site planning. Improperly placed
structures may accelerate erosion on adjacent properties and seriously impact lateral
public access. The proliferation of such structures may cumulatively degrade the
natural scenic quality of the bluffs and interfere with nature shoreline processes.
Where large comprehensive structure such as breakwaters, groins, or revetments are
required, the public may ultimately bear the costs. [p. 109]

In order to reduce such problems in the future, the following guidelines have been
recommended for all bluff top development located between the first through coastal
roadway and the ocean. The guidelines are to be applied to all bluffs having a
vertical relief of ten feet or greater and whose toe is or may be subject to marine

| . erosion.... [p. 109]

Development Guidelines

e A geotechnical report will be required for all bluff top development proposed to be
sited within a critical distance from the edge of the bluff, described as the “area of
demonstration.”... [p. 109}

» The geotechnical report, prepared by a certified engineering geologist, should
document that the “area of demonstration” is stable enough to support the proposed
development and that the project can be designed so that it will neither be subject to
nor contribute to significant geologic instability throughout the estimated lifespan of
the project structures. [p. 110]

o Bluff top development should be visually compatible with the scale and character of
the surrounding development and respectful of the natural scenic qualities of the
bluffs. Structures should be sited and designed to minimize alteration of natural
landforms. [p. 110]

» Bluff top developments should not contribute significantly to problems of erosion or
geologic instability on the site or on surrounding properties. This includes activities
related to site preparation and construction. [p. 110]
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e The placement of shoreline protective works should be permitted only when required
to serve coastal-dependent uses or to protect existing principal structures or public
beaches in danger of erosion and when designed to eliminate or mitigate adverse
impacts on shoreline sand supply. [p. 91]

» The placement of any necessary shoreline protective works should not be allowed to
encroach on any area utilized by the public unless engineering studies indicate that
minimal encroachment may be necessary to avoid significant adverse erosion
conditions, and that no better alternatives exist. Any infilling between protective
devices shall encroach no further seaward than adjacent functioning protective works.

[p. 91]

e New shoreline protective devices should be constructed and designed to be visually
compatible in design, materials, and color with the existing natural environment. [p.
91] :

The existing residence, gunite and seawall do not conform with the LCP. The residence
is not sited at least 25 feet from the bluff edge. The gunite significantly alters the natural
landform, degrades the natural scenic quality of the bluffs, interferes with natural
shoreline processes, and is not necessary to protect the existing residence. Similarly, the
seawall degrades the scenic quality of the shoreline, interferes with natural shoreline
processes, is not necessary to protect the existing residence, and has not been designed to
minimize encroachment onto the beach. The submitted geotechnical information
demonstrates that the subject site is sufficiently stable to support the existing principal
structure with or without the gunite in place. Therefore, maintenance of these non-
conforming structures would not be consistent with the certified City of San Diego LCP.

The boathouse/cabana and patio improvements are also non-conforming structures.
These structures are located on the beach inland of the seawall and seaward of the
gunited bluff. Thus, they are also inconsistent with the LCP provisions that prohibit any
structures on the beach except public improvements or necessary shoreline protection.
The inconsistency of the gunite and seawall with the LCP is discussed more fully in
Section 4 of this report.

3. Retention of Non-Conforming Structures. Proposed is the substantial
demolition/remodel of an existing two-story over basement, 9,960 sq.ft. single-family
residence by demolishing 4,745 sq. ft. and constructing 9,415 sq. ft. of new floor area
resulting in a 14,630 sq.ft. residence on a 0.53 acre ocean bluff top lot. Also proposed is
a new swimming pool, spa, covered deck, and landscaping. There is an existing seawall,
boathouse and patio seaward of the property at beach elevation and a gunited coastal
bluff inland of the seawall which are proposed to remain. The applicant proposes to
retain western portions of the residence that are closer than 25 feet from the pre-existing
bluff edge (i.e., the bluff edge as it existed before it was graded, sculpted, and covered
with gunite) as shown on the submitted site plan to retain the non-conforming rights
potentially associated with that portion of the structure. The new 9,415 sq.ft. of floor
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area would consist of both one and two-story additions to the existing two-story
residence.

At issue with the subject project is whether the proposed demolition/remodel is so
substantial that the failure to bring the residence and accessory structures into
conformance with current standards of the LCP causes the entire project to be
inconsistent with the LCP. The demolition/remodel will essentially result in a new
residence on this site. As a new residence, the project is inconsistent with the LCP
provisions concerning protection of beaches and bluffs. In its approval of past projects
involving partial demolition and reconstruction of an existing structure, the Commission
has found that if more than 50% of the exterior walls of a structure are being demolished,
the proposal constitutes the development of a new structure and therefore, the entire
structure must be brought into conformance with the current requirements.

In this particular case, the applicant’s architects verbally indicated to Commission staff
fairly early in the review process that more than 50% of the exterior walls were being
removed; however, there were no demolition plans in the City file to document this
assertion. As such, once substantial issue was found by the Commission, Commission
staff requested in a letter dated 3/14/00 to the applicant’s representative that demolition
plans, along with other geotechnical information, would be necessary in order to develop
a recommendation for the proposed development. In response to this request, the
applicant’s representative submitted the demolition plans on 3/20/00 along with the
requested geotechnical information. The plans reveal that approximately 59% of the
exterior walls are being demolished.

Prior to the April 2000 Coastal Commission hearing on the project, the applicant
indicated if the extent of demolition is an issue, the project could be revised to retain
three portions of the existing walls within the seaward part of the structure which would
bring the percent of demolition down to less than 50%. At that time staff indicated the
project’s consistency with the LCP would still be an'issue given that the project involved
such substantial work to, and expansion of, the existing residence such that to allow the
nonconforming aspects to remain could be inconsistent with the LCP. The policy
question is whether there is a threshold where work to a nonconforming structure
essentially constitutes total redevelopment such that it should be brought into
conformance with the current codes and standards.

It could be argued that the City’s nonconforming use regulations at Section 101.0303 of
the municipal code attached in its entirely in Exhibit #13, identify the type of work that
can be done without triggering a requirement to bring a nonconforming structure into
conformance with current requirements. The regulations indicate that “repairs and
alterations which do not increase the degree of nonconformity” may be made provided
the aggregate value of such repairs or alterations does not exceed 50 percent of the fair
market value of the nonconforming structure, according to the assessment by the County
Assessor for the fiscal year when the repairs occur. This standard is also utilized in the
Uniform Building Code to determine when existing nonconforming structures must be
brought into conformance with the requirements of the building code. Staff has asked the
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applicant to provide us with the information necessary to calculate whether the value of
the proposed project exceeds 50 percent of the value of the existing residence (in the
form of construction bids and estimates); however, the applicant’s representative has
indicated the information is not available. Additionally, the applicant asserts, and the
City concurs (ref. Exhibit #12 - letter from the City) that the 50% valuation standard is
not applicable to the existing residence because the residence is governed by the La Jolla
Planned District Ordinance, which does not contain this standard.

The applicants assert that the La Jolla Shores Planned District Ordinance (PDO), which
applies to this site, allows for the proposed modifications without triggering a
requirement to bring the residence into conformance with current requirements. The
applicants cite the provisions of the PDO (ref. Exhibit #13) that state:

Section 103.0303.2 Nonconforming Uses and Structures

A. The lawful use of land which existed at the time the Planned District regulations
became effective and which did not conform with said regulations may be
continued except when specifically prohibited provided no enlargement or
additions to such use is made.

The lawful use of buildings existing at the time the Planned District regulations
became effective with which regulations such building did not conform may be
continued, provided any enlargement, addition or alterations to such buildings
will not increase the degree of nonconformity and will conform in every respect
with all the District regulations.

B. [...]
C. [..]

. D. Improvements, repairs and alterations which do not increase the degree of
nonconformity of a nonconforming building, structure or improvement shall be
permitted.

[...]

The applicable section of the above-quoted ordinance appears to be subsection D. The
first three subsections address whether a use of property may continue if that use is
inconsistent with currently allowed uses. Clearly the existing use of the property (for a
residence) conforms with the allowable uses (residential). Thus, the issue is whether the
proposed project constitutes “improvements, repairs and alterations which do not
increase the degree of nonconformity” of the existing structures. In the 4/21/00 letter
(attached as Exhibit #12), the City indicates that it agrees with the applicant’s assertion
that the above-quoted ordinance is applicable to this project; the municipal code
provision containing the 50 percent standard does not apply.
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Attached to the City’s letter in Exhibit #12 are two written opinions from the City
Attorney to help clarify the City’s interpretation of the nonconforming use regulations
contained in the Municipal Code. However, again, the City does not believe that
standard applies to development within the La Jolla Planned District.

A. Whether the Project Constitutes Improvements, Repairs, or Alterations

kAT

The ordinance does not define the terms “improvements,” “repairs,” or “alterations.”
These terms must be interpreted in light of the purposes of the Coastal Act and the LCP.
The La Jolla Shores Planned District Ordinance section 103.0300 states:

The development of land in La Jolla Shores should be controlled so as to protect and
enhance the area’s unique ocean-oriented setting, architectural character and natural
terrain ...

Thus, the goal of the LCP is to protect the natural bluffs and beaches of the La Jolla
Shores area. In light of this goal, the Commission finds that the terms “improvements”
“repairs” and “alterations” are intended to mean minor activities that allow a
nonconforming structure to be kept in adequate condition. These terms do not include
demolition, expansion, construction of additions, and such other work that results in
reconstruction of the nonconforming structure. To interpret these terms otherwise would
not allow for achievement of the goals of the LCP. This interpretation is supported by
other provisions of the PDO, which use the terms “remodel” and “demolition” as separate
terms from “alteration,” suggesting that each of these terms have different meanings (see
PDO section 103.0302.3, requiring a permit for “the erection of any new building or
structure, or remodeling, alteration, addition, or demolition of any existing building or
structure.”)

The amount of work proposed by the applicant is extensive. Approximately 4,745 square
feet will be demolished and approx. 9,415 square feet of new area will be constructed.
The portion of the existing structure that will be retained will be renovated. The
renovations to the retained portion could be extensive because if the value of the repairs
exceeds 50% of the value of the residence, the applicant will be required to bring the
retained portion into conformance with current building code requirements (e.g.,
requirements for plumbing, electrical, insulation, etc.). The Commission finds that the
proposed demolition, remodel and renovation are so extensive it does not constitute
repairs, improvements, or alterations within the meaning of this ordinance. Rather, the
work amounts to a reconstruction of the existing residence.

B. Whetber the Project Increases the Degree of Nonconformity. The proposed
project also increases the degree of nonconformity of the existing structure. As stated

above, the Commission finds there is a significant precedential concern if this ordinance
is not interpreted broadly in light of the goals of the LCP and the significance of the
coastal resources that are affected by bluff top development. The concern s, if
nonconforming use regulations are interpreted to allow substantial demolition and
reconstruction of an essentially new development in the same nonconforming location
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when only the nbnconforming portion is retained and renovated rather than demolished,
the line of development will never be moved inland. This is problematic because the
setbacks are established based on bluff recession rates over the anticipated life of the
structure, typically 75 years. In this particular case, the structure was developed in a
manner that is inconsistent with the Coastal Act and the certified LCP and has reached
the end of its 75 year life expectancy. The nature of the site improvements which have
altered the bluff face and beach to construct private accessory improvements and include
a seawall 25 ft. seaward of the bluff would not be permitted today. The Commission
finds the redevelopment of the property as proposed increases the dcgrce of
nonconformity because:

1. Tt allows for retention of a significantly larger nonconforming principal residence and
increases its value with inadequate geologic blufftop setbacks;

2. It extends the life of the existing nonconforming structure which is at the end of the
75 year lifespan for a typical residence;

3. It precludes option for future site development to be brought into conformance with
the certified LCP;

4. Tt perpetuates retention of the nonconforming gunite onthe bluff face which could be
removed if the replacement structure is moved inland.

Thus, the proposed project does not constitute “improvements, repairs and alterations
which do not increase the degree of nonconformity” of the nonconforming residence.
Accordingly, the Commission finds that section 103.0303.1 does not allow for retention
of the nonconforming aspects of the existing residence. In addition, the Commission
finds that in light of the significance of the resources impacted by the nonconformity of
the existing structure, and given substantial extent of the proposed demolition and
remodel of the structure, the proposed project is inconsistent with the LCP unless the
residence and structures are brought into conformance with the current LCP
requirements, regardless of whether the demolition involves less than 50 percent of
exterior walls. The basis for this conclusion is discussed more fully in Section C below.

C. Consistency with Certified Local Coastal Program. The portions of the certified
City of San Diego Local Coastal Program which are particularly applicable to the subject

proposal are the La Jolla/La Jolla Shores LCP Land Use Plan, the La Jolla Shores
Planned District Ordinance (commencing with Section 101.0300 of the Municipal Code)
and the Sensitive Coastal Resource Overlay Zone (commencing with Section 101.0480 of
the Municipal Code). The purpose and intent of the La Jolla Shores Planned District is
stated in Section 103.0300 as follows:

The public health, safety and welfare require that property in La Jolla Shores shall be
protected from impairment in value and that the distinctive residential character and
the open seascape orientation of the La Jolla Shores Area shall be retained and
enhanced.

The development of land in La Jolla Shores should be controlled so as to protect and
enhance the area’s unique ocean-oriented setting, architectural character and natural
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terrain and enable the area to maintain its distinctive identity as part of one of the
outstanding residential areas of the Pacific Coast. The proper development of La
Jolla Shores is in keeping with the objectives and proposals of the Progress Guide
and General Plan for the City of San Diego, of the La Jolla Community Plan, and the
La Jolla Shores Precise Plan.

In most cases, the provisions of a Planned District Ordinance are intended to supercede
other zoning regulations in order to be more specific and adaptive to a specific
community’s land use requirements. In this particular case, the Planned District
Ordinance addresses nonconforming uses and structures, as stated previously, ina -
manner similar to the city-wide municipal code. The purpose of any nonconforming use
regulations is to allow continued use of existing legal nonconforming uses and structures
which have become nonconforming due to changes in the zoning code, provided the
degree of nonconformity is not increased or expanded. The regulations are not intended
to allow redevelopment of a property solely in reliance on the nonconforming regulations
without regard to other requirements for discretionary permits, community land use
policies and current zoning requirements.

The City staff has indicated that in review of discretionary permits such as the coastal
development permit, the decision maker is required to make specific findings and this
requirement is not superceded by an assertion that nonconforming rights exist on a
property or with a structure. In this particular case, to approve a Sensitive Coastal
Resource (SCR) permit, the decision maker must make the following findings:

a. The proposed development will be sited, designed, and constructed to minimize,
if not preclude, adverse impacts upon sensitive coastal resources and environmentally
sensitive areas.

b. The proposed development will not encroach upon any existing physical
accessway legally utilized by the public or any proposed public accessway identified in
an adopted community plan; nor will it obstruct views to and along the ocean and other
scenic coastal areas from public vantage points.

c. The proposed development will minimize the alteration of natural landforms and
will not result in undue risk from geologic and erosional forces and/or flood and fire
hazards.

d. The proposed development will not contribute to the erosion of public beaches or
adversely impact local shoreline sand supply. Shoreline protective works will be
designed to be the minimum necessary to adequately protect existing principal structures,
to reduce beach consumption and to minimize shoreline encroachment.

e. The proposed development will not adversely affect the General Plan, the Local
Coastal Program, or any other applicable adopted plans and programs.
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The Commission finds these findings cannot be made for the proposed project. To allow
what amounts to a reconstruction without requiring that the entire residence be brought
into conformance with the LCP would be inconsistent with the intent and goals of the
LCP. The extent of work will allow a significant expansion and renovation that will
extend the economic life of the residence for another 75 years. Thus, it is essentially
resulting in an entirely new residence. The residence should therefore comply with the
geologic setbacks requirements, as well as the requirements concerning protection of the
bluffs by removal of the existing gunite. The gunite could be removed if the residence is
relocated further inland to comply with the setback requirements that exist for new
development today. The Commission finds that redevelopment of the site in the manner
proposed is not consistent with the applicable policies of the La Jolla Shores Land Use
Plan cited previously and therefore, the finding of conformance with the certified Local
Coastal Program cannot be made.

4. Shoreline Hazards/Geologic Stability.
A. Consistency with Blufftop Setback Rmuircments.

The proposed development is inconsistent with the geologic bluff top setback
requirements in the certified LCP. The certified LCP requires new blufftop development
to be setback 40 ft. from the bluff edge, or between 40 and 25 feet from the bluff edge if a
geology report demonstrates the residence can be sited closer than 40 feet without being
subject to or contributing to geologic instability for the anticipated life of the structure.

In past review of proposed developments on project sites where there is an existing

- seawall, the Commission has found that development must be setback 40 feet because the
presence of a seawall demonstrates that the site is hazardous such that a reduction of the
geologic blufftop setback is not justified. However, in this particular case, the applicant’s
geologic information demonstrates that the seawall was not constructed for purposes of
protecting the residence from erosion, and is not needed for this purpose. Specifically,
the applicant’s geologist has stated:

(It appears that the seawall was constructed in approximately 1928 but was built
to protect the improvements on the beach and increase privacy.) The results of
the analysis demonstrate that the stability of the site is not dependent on the
seawall.

Thus, the presence of the seawall does not necessarily demonstrate that a 40 foot setback
is warranted.

Further, the presence of the seawall and the gunite should not be a factor in determining
the appropriate setback. Since the seawall and gunite are not needed to protect the
existing residence or the stability of the site, and since they do not conform with the LCP,
the house should be sited in a manner that allows for these nonconforming structures to
be either phased out (by not maintaining them) or relocated and redesigned consistent
with the LCP. According to the applicant’s engineer, (Dave Skelly in a letter dated
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., = 10/15/98), the seawall and gunite will fail unless repaired and maintained soon.

Therefore, new development on the site should not be dependent on retention of the
seawall and gunite for protection from bluff erosion or wind and wave action associated
with storm conditions. Additionally, siting new development consistent with the
geologic setbacks will allow for construction of the full range of alternatives to the
existing shoreline protection including complete removal or locating any necessary bluff
or shoreline protection further inland should this be contemplated in the future. Such
alternatives would avoid or reduce encroachment on sandy beach and eliminate or
minimize the adverse effects of protective devices on shoreline sand supply, visual
quality and public access.

In order to determine whether or not the proposed development could be sited a distance
of 25 ft. from the bluff edge, Commission staff, in a letter dated 3/14/00 to the applicant’s
representative, asked the applicant’s geotechnical engineers to provide an analysis that
addressed the stability of the site to support the proposed development as if the seawall
and gunite were not presently there. The purpose of the request was to assure that the
proposed development will be safe into the future and to assure that new development on
the site is not dependent on the seawall or gunite in its current location and configuration
as suggested by the original geotechnical report. Also requested was additional data on
bluff retreat and potential for slope failure to determine whether or not a reduction of
setback from 40 to 25 feet is adequate to assure the new development is safe into the
future.

. The applicant’s geotechnical engineers responded in two letters dated 3/17/00 and
3/23/00. In aletter dated 3/17/00 from Christian Wheeler Engineering, it is stated:

“In response to your letter of March 15, 2000, we are providing, herewith
additional information regarding the stability of the site to support the proposed
development. The accompanying slope stability analysis (dated February 25,
2000) was performed with the assumption that the seawall at the base of the
seacliff was not there. (It appears that the seawall was constructed in
approximately 1928 but was built to protect the improvements on the beach and
increase privacy and was not built as a result of erosion of the base of the bluff).
The results of the analysis demonstrate that the stability of the site is not
dependent on the seawall. As noted in both the geologic reconnaissance report
and the geotechnical report prepared for the project, the bluff is relatively short
and the site is underlain predominantly by well-consolidated, Cretaceous-age
sandstone with a relatively thin cap of quaternary-age materials.”

The engineers further stated in the letter:

“...In general, we found that a 25-foot setback is appropriate for the site and that

the site is suitable for the proposed new construction, provided the

recommendations provided in our reports are followed. It can be noted that the
. 1.5 factor of safety line with regards to slope stability is less than 25 feet from the
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edge of éthe bluff but the City of San Diego and the Coastal Commission both
have a mandatory setback of at least 25 feet.”

This information demonstrates that the stability of the existing residence, and the site in
general, is not dependent on the seawall and gunite.

In addition, bluff retreat rate is further discussed in a report dated 10/2/98 by Christian
Wheeler Engineering, as follows:

“The mode of historical recession in the immediate vicinity of the subject site
appears to be manifested both as small block falls caused by erosion along the
fractures and joints in the Point Loma Formation and by subaerial erosion of the
terrace deposits and other surficial materials caused by severe storm conditions
and/or drainage conditions. The rate of erosion is variable with periods of very little
recession alternating with episodes in which a small block of the Point Loma
Formation falls from the face of the seacliff or substantial surficial erosion occurs.
Based on the available information, it appears that the overall recession rate of the
Point Loma formation at the base of the bluff in this portion of La Jolla is less than
one-half inch per year and that the recession rate of the terrace deposits and other
surficial materials ranges from less than an inch per year to several feet per year with
an average rate of a few inches per year in unprotected areas. It should be noted that
there is currently no erosion occurring at the subject site proper at either the base of
the bluff nor on the bluff ace due to the presence of the seawall and the
concrete/gunite placed on the western portion of the lot. The amount of apparent
recession from the edge of the bluff shown on the original house plans and the
present edge of the flatter portion of the lot appears to be due to previous grading
operations instead of natural processes.”

In the same report, under “Conclusions”, it is further stated:

“5) The site is located largely in Geologic Hazards Category 43 and Hazards
Category 11 according to the City of San Diego Seismic Safety Study. Category 43
is assigned to coastal bluffs that are considered to be generally unstable due to
unfavorable jointing and local high erosion; the potential risks in Category 43 are
considered to be moderate. Category 11 is assigned to areas in the State of
California Alquist-Priolo Earthquake Hazard Zone. Our limited reconnaissance
indicated that there are faults both north and south of the lot and possibly on the
subject proper. Theé possible small on-site faults should be of only economical
consequence to the project; no setback from these small inactive or potentially active
faults is anticipated. However, it should be noted that when redevelopment plans are
submitted, the City of San Diego may possibly require the property owner to
complete a Notice of Possible Geologic Hazard and file it with the County Recorder.

There do not appear to be any geotechnical-related features that make the existing
improvements unsuitable for continued use for residential purposes. Most of the
native material present at the site is Cretaceous-age Point Loma Formation which
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consistent of generally competent, well-consolidated sandstones. However, it should
be recognized that no site is entirely without some level of risk; some risks are
associated with this site due to the aforementioned geotechnical conditions but the
risks appear to be within an acceptable range. Based on the information available to
date, it is our opinion that the 40-foot setback from the edge of the bluff can be
reduced to that the area located 25 feet or more from the northwestern edge of the
existing residential structure can be redeveloped. It is out opinion that “1) the site is
stable enough to support the development with the proposed bluff edge setback; and
2) that the project can be designed so that it will neither be subject to nor contribute
to significant geologic instability throughout the anticipated life span of the principal
structures” (75 years). Continued vigilance and maintenance by the homeowner is
recommended to ascertain the adverse conditions do not significantly impact the
site.”

The Commission’s staff geologist has reviewed these letters and other submitted
geotechnical information and concluded that a 25 ft. setback would be acceptable for the
proposed development and that this setback is not dependent upon retention of the
seawall or gunite. However, it should be clarified, that the Commission’s staff geologist
reached this conclusion based on “the actual extant bluff edge, which is somewhat
landward of the most seaward parts of the structure, and not on any previously existing
bluff edge that was removed during development.” In other words, in determining the
necessary setback to assure the proposed residential structure is safe in the future, the
edge of the bluff as it currently exists must be used and not the edge of the bluff that
existed in the 1920’s before the bluff was graded and cut landward.

The applicants contend that the location of the bluff edge for purposes of the measuring
the setback of the residence should be based on the City’s “Coastal Bluffs and Beaches
Guidelines” dated 11/97 (reference Diagram III-3 and Section 3 on page 11 of Exhibit
#15). That document states that if a coastal bluff face has been altered by the installation
of retaining walls, seawalls or other device, that the coastal bluff edge shouid be
considered the bluff edge as it existed prior to the changes in gradient. Based upon this
document, the applicant’s surveyor, Precision Survey and Mapping, prepared a
topographical map which identifies a hypothetical pre-development bluff configuration
based on surveys and floor plans that were prepared prior to the construction of the
residence in late 1920’s or early 1930’s and that showed the approximately bluff edge at
that time. While this survey appears to be accurate in its representation of a “pre-
existing” bluff edge, the Commission finds that this is not the bluff edge that should be
used to determine the geologic setback of blufftop structures. The Commission finds that
the applicant has incorrectly interpreted the City’s Coastal Bluffs and Beaches
Guidelines. The intent of the guidelines relative to this issue is to address a circumstance
where the bluff has been altered such that it extends further seaward. In this particular

_ case, according to the geologist, the bluff has been “sculpted and cut back landward from
its natural configuration”. As can be seen by Figure III-3 of Exhibit #15 attached, the
intent of the guidelines is clearly to address circumstances where the bluff was modified
seaward of the original bluff edge. In this case, the applicant is asserting that the pre-
development bluff edge, now hanging in space seaward of the modified bluff edge,
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. should be used in order to preserve the pre-development 25-foot setback, even though

this 25-foot setback now has no physical meaning.

Specifically, the applicable section of the City’s Coastal Bluffs and Beaches Guidelines
states:

“(3) Sensitive Coastal Bluff with a Seawall

If the coastal bluff ace has been partially altered with the installation of retaining
walls, seawall, or other device, the coastal bluff edge shall be considered the pre-
existing change in gradient and shall continue to be measured as described in (a)
above. That is, the installation of a seawall shall not affect the location of the
coastal bluff edge. See Diagram ITI-3.”

However, after review of the guidelines, Commission staff has determined that the City

- has not correctly interpreted the statement related to “pre-existing bluff edge”. Where the

“alteration” has moved the bluff edge landward, this policy should not be applicable, as
in the subject case or in other alterations of the bluff face. The diagram from the
guidelines clearly shows that when the seawall has moved the bluff edge seaward, it is
the pre-existing bluff edge that is to be used as a datum However, in this case,
modifications to the bluff have moved the bluff edge landward, so the policy should not
be applicable in this situation. In Exhibit #20 attached, the Commission’s staff geologist
has delineated the general locale of the bluff edge that should be used to measure the
appropriate geologic setback.

Therefore, given that the site-specific geotechnical report documents that the proposed
development will be safe into the future and is not dependent on the presence of the
existing seawall or gunite to support the development, the Commission finds that the
proposed geologic setback of 25 feet from the existing bluff edge, in this case, can be
supported. However, the project as submitted, proposes to maintain portions of the
existing home within the 25 ft. geologic setback area. This is inconsistent with the
certified LCP addressing the siting of new development which requires a minimum 25 ft.
setback. Therefore, no portion of the principal structure should be permitted seaward of
the 25 geologic blufftop setback line—as measured from the currently existing bluff
edge. Again, from a policy standpoint, the Commission finds that a larger non-
conforming structure with an inadequate setback increases the degree of nonconformity
and increases the time period that the nonconformity will exist. In this case, the
Commission finds that the development clearly increases the degree of non-conformity
because it is a substantial demolition and reconstruction of a single-family residence with
the proposed retention of those areas that are located within the geologic setback area and
which are non-conforming. This particular project is not simply an addition on the inland
side of the residence with no effect to the existing structure. The non-conforming portion
will also be renovated, and the intent is for it to function as the primary living area for the
replacement structure for the extended life of the structure. The proposal will extend the
life of not only the additions, but the existing home as well, because the newly proposed
construction is not separate in any way from the new portions of the residence. As noted
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earlier in the section on non-conforming rights, the proposal should not be treated as
simply retaining the non-conforming rights. As cited earlier in the project description,
portions of the lower level are proposed to be removed in the geologic setback area yet
the upper portions are proposed to remain. From a feasibility standpoint, there is no
reason that the entire portion of the residence in this area could not be removed altogether
and bring the residence into conformance with the geologic blufftop requirements of the
certified LCP.

It is important to note that one of the policies of the certified LUP states, “Shoreline
protective devices are poor substitutes for adequate site planning”. In this case, where
the project results in the total redevelopment of the property and the existing structure is
very old, proper siting of development should be required. It is acknowledged that the
residence was constructed in the 1920's long before the enactment of the Coastal Act.
The existing residence is approaching its 75 year life expectancy which has been used by
the Commission and Jocal governments to determine the appropriate bluff top setbacks.
If the residence was not reconstructed as proposed, it would likely soon reach the point
where a landowner would seek to demolish it altogether. Therefore, it would be
inconsistent with the LCP to allow the proposed project, which amounts to a
reconstruction of the residence without requiring that the residence be brought into
conformance with the geologic setback requirements of the LCP. Therefore, the
Commission is requiring through Special Condition #1, submittal of revised building
plans that indicates no portion of the principal residential structure shall be permitted
seaward of the 25 ft. geologic blufftop setback line (as measured from the existing bluff
edge) and that portions within the 25 ft. setback area must be removed or relocated such
that no portion of the proposed residence shall be located within 25 ft. of the existing
bluff edge. :

B. Removal of Gunite.

Available bluff retreat rates provided by the applicant’s geologist indicate that the Point
Loma formation in the La Jolla area tends to erode due to combined wave attack, surficial
erosion, and groundwater processes at the rate of 0.1-0.4 inches per year. These values
are somewhat lower than published bluff retreat values of 1-12 inches per year (Benum of
and Griggs, 1999; Moore et al., 1999), but these values include erosion of bluffs in which
terrace deposits make up a higher proportion of the bluffs than at the subject site. The
seawall protects the structure from wave attack, and the gunite is most effective against
surficial erosion, although it would provide some protection against wave attack if it were
exposed to the surf by removal of the seawall. The removal of the gunite might be
expected to lead to bluff erosion rates of between 0.05 and 6 inches per year (half the
rates observed in unprotected areas nearby). Removal of both the gunite and the seawall
might lead to erosion rates of 0.1 to 12 inches per year. Actual erosion rates would
probably be near the lower ends of these ranges because the bulk of the bluff at the
subject site is made up of the Point Loma formation, with the terrace deposits only
making up a small proportion. At these rates, the principal residence would be at little
risk over its effective economic lifetime if the forty-foot geologic setback were adopted.
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If the twcnty-ﬁVe foot setback is adopted, there is somewhat more risk, but it may be
acceptable glven the wide range of bluff retreat rates quoted above.

One benefit of moving the residential structure inland from its present position would be
the removal of the unnecessary and unsightly gunite coating on the coastal bluff face.

In a letter from Skelly Engineering dated 10/15/98 it is stated, “Both the seawall and
retaining wall are in need of maintenance. However, no structural maintenance is
required at this time. We suggest the following maintenance activities....” As such,
moving the residential structure back would allow for the removal of the gunite. The
gunite is a non-conforming structure that would not be permitted under the Sensitive
Coastal Resource Overlay. Under the SCR Overlay, structures permitted on coastal
bluffs are strictly limited. Spec1ﬁcally, undcr the special regulatmns of the SCR overlay
addressing coastal bluffs, it is stated:

[....]

2) Bluff repair and erosion control measures including but not limited to, structures
needed to repair damage to, or to prevent or retard erosion of, the bluff face in order to
protect existing principal structures; provided, however, that no such measures or
structures shall cause significant alteration of the natural character of the bluff face.

[..]

In this case, although it is acknowledged that the gunite was installed prior to the Coastal

- Act, it is nonetheless, a non-conforming structure that is not permitted on a coastal bluff.
Given that the gunite is not necessary to protect the principal residence from erosion if
appropriate geologic setbacks are adopted and that it is non-conforming, it should be
removed. In addition, as noted in a letter dated 10/15/98 from Skelly Engineering to the
applicant addressing an inspection of the bluff and seawall on the subject site, it is stated,
“Both the seawall and bluff structure have been subject to maintenance over their
lifetime.”

It is further noted in the letter, “Core samples taken recently show that the thickness of
the cover varies from 20 inches to 4 inches in the lower portions of the structure.” It was
also cited,

“There were several cracks on the order of 1/8 to % inch wide in the concrete cover,
... These crack[s] are likely due to shrinkage, water seepage, and stresses. In
addition to the cracks there were signs of carbonation on the surface of the concrete.
The carbonation appears most noticeably as a white deposit on the surface of the
concrete. Carbonation is a form of effervescence and deterioration of the concrete.
The pH of the concrete is lowered through the chemical reaction. Carbonation if left
unchecked can lead to spalling and flaking of the concrete and deterioration of the -
steel reinforcing (“chicken wire”)....




A-6-LJS-99-160
Page 25

{
i
H

It is concluded m the letter that, “Both the seawall and retaining wall are in need of
maintenance. No structural maintenance is needed at this time. We suggest the
following maintenance activities.

[...]

Bluff Retaining Structure: Powerwash the concrete and sand blast the areas of
carbonation. Clean out cracks and apply an epoxy sealer. Clean out drains.
Reapply shotcrete as necessary and re-stain the concrete to match the natural
bluff....”

As noted in the previous citations regarding the geotechnical studies that were completed
for the project, it has been documented that the existing home is safe where it is presently
located with or without the gunite. From a policy standpoint, the proposal should be
treated as new development and moved back to adhere to the geologic setback _
requirements. Furthermore, since the gunite is not needed, then it should be removed, as
well. If the existing home were to remain in its current location, maintenance of the
gunite would be necessary, as cited by Skelly Engineering. The gunite cannot continue to
remain on the face of the bluff indefinitely unless it is maintained. However, because the
gunite is a non-conforming structure that is not necessary if appropriate setbacks are
adopted, it should not be allowed to be maintained, in which case, it should be removed.
By requiring relocation further inland of the portions of the residence that presently are
nonconforming, the gunite can be eliminated.

As cited in the policies of the certified LUP, prudent siting of development should occur
to avoid the need for shoreline protection devices. In addition, such structures, as in the
subject case, are massive and visually obtrusive which detract from the beauty of the
coastal bluffs and result in the significant alteration of natural landforms. Over time, as
properties redevelop, it is the goal to bring into conformance many of the structures that
presently do not conform in order to improve the visual appearance of the coastal bluffs,
but to also avoid the need for shoreline protection which adversely affects shoreline *
processes. Therefore, Special Condition #1 also requires that the applicant submit plans
for the removal of the gunite and that the gunite be removed within 60 days of removal of
the portions of the existing structure that are within 25 feet of the bluff edge. Since it is
not known how the non-conforming portions of the structure at the bluff edge are
connected to the gunite, the gunite should be removed after the portions of the non-
conforming residence are removed.

There is a square-shaped terrace/concrete patio in the geologic setback area. This terrace
is immediately south of existing stairs which descend in elevation down the bluff face to
the beach below. The project plans call only for the replacement of the portion of the
stairs inland of the bluff edge. Special Condition #1 also calls for the identification of all
existing and accessory improvements that all proposed accessory improvements proposed
within the 25 ft. geological setback area must be at-grade and located no closer than 5 ft.
from the bluff edge. The condition further specifies that no maintenance of the existing
non-conforming boathouse/cabana shall be permitted without authorization. Also,
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*_Special Condition #6 requires that no shoreline or bluff protection devices will be
permitted to protect any existing or proposed accessory improvements should they
become threatened in the future. '

The existing non-conforming accessory structure (cabana/boat house) seaward of the
geologic blufftop setback was permitted to remain pursuant to the City's permit. The
conditions of the City’s permit allowed the applicant to remove debris, etc. from the
structure in the event of unsafe conditions but that no repair or maintenance to extend the
period of use of the structure would be permitted. As such, this structure would
deteriorate naturally to the point that it would eventually need to be removed.

In addition, the City required the applicant to remove landscaping (i.e., four palm trees)
that had been installed inland of the seawall and seaward of the bluff edge. As noted
earlier, the entire bluff face is presently gunited and there is also an existing seawall on
the beach seaward of the bluff. These structures were installed prior to the Coastal Act
and due to their age, it is feasible that at some point in the future they will eventually fail.
Through Special Condition #1 addressed above, the gunite is being required to be
removed at the same time as the residential structure. Special Condition #2 addresses
future development on the site through recordation of a deed restriction and that requires
that no maintenance to the cabana/boathouse or seawall; new additions; or other
development on the site shall be permitted without a subsequent amendment to this
coastal development permit. The purpose of this requirement is to assure that if a seawall
is ever needed in the future to protect the residence, that it be located as far landward as
possible to minimize its encroachment on public sandy beach and its effects on shoreline
processes, as well as to enhance public lateral access along the shoreline. In addition,
Special Condition #3 requires the removal of the palm trees located seaward of the bluff
edge as this was a condition of the City’s coastal development permit for the subject
development proposal.

The Commission also recognizes the inherent risk of shoreline development. Thereis a
risk associated with any shoreline development including damage to the seawall or to
property as a result of wave and storm action. Given that the applicants have chosen to
construct the proposed residence despite these risks, the applicants must assume the risks.
Accordingly, Special Condition #4 requires that the applicants record a deed restriction
that evidences their acknowledgement of the risks and that indemnifies the Commission
against claims for damages that may be brought by third parties against the Commission
as a resuit of its approval of this permit.

In summary, the proposed substantial demolition and reconstruction of a single family
residence represents new development per the above findings. The new home must meet
current standards. As conditioned to not permit any portion of the proposed principal
residence to be located within 25 ft. of the bluff edge and removal of gunite, the proposal
can be found consistent with the applicable LCP provisions. Therefore, only as
conditioned, can the proposal be found consistent with the certified La Jolla-La Jolla
Land LCP Land Use, La Jolla Shores PDO and the SCR overlay ordinance of the City’s
former implementation plan of the certified LCP.




A-6-1.J5-99-160
: Page 27

. 5. Visual Access. The proposed development is inconsistent with the following
policies of the certified La Jolla-La Jolla Shores LCP Land Use Plan.

"La Jolla’s relationship to the sea should be maintained. Existing physical
and visual access to the shoreline and ocean should be protected and improved.”

"La Jolla’s physical assets should be protected in future development and
redevelopment; particularly with respect to the shoreline, significant
canyons, steep slopes. Ocean views should be maintained and open space
retained whenever possible.”

“View corridors utilizing side yard setbacks, should be encouraged along shoreline
and blufftop areas, in order to avoid a continuous wall effect. Even narrow corridors
create visual interest and allow for sea breezes to refresh passersby....”

- Setbacks and view corridors should be kept clear of trash receptacles, utility
boxes, storage materials, untrimmed landscaping or any other obstructions
which may interfere with visual access.

In addition, the City’s previously certified implementation plan (municipal code) required
open fencing in the side yard areas not to exceed six feet in height with a three foot solid
base and open fencing on top. Given that the proposed development is located between

. the first coastal road and sea, it is subject to the above-quoted LCP policies and
ordinances that protect visual resources. As noted in the findings for substantial issue in
the staff report dated 2/1/00, the City did an extensive visual analysis of the proposed
development.

The subject site is located opposite of Saint Louis Terrace which is a public street that
runs in an east-west direction and is perpendicular to the subject site. While traveling in
a westerly direction along Saint Louis Terrace, there are existing horizon ocean views
above the roofline of the existing residence (as well as other development adjacent to it).
The views diminish as the street descends in elevation while approaching the subject site.
In other words, the closer one approaches the site, the residence encroaches into the
ocean horizon view above the roofline of the residence. While in front of the residence
looking west, there are no longer views due to the presence of an existing very tall hedge.
However, even if the hedge were not there, the existing residence would obstruct views
across the site. In any case, neither the street that the subject site is located on (Spindrift
Drive), nor Saint Louis Terrace are designated public view corridors in the certified LCP.
As such, more stringent requirements that apply to designated view corridors do not
apply to this site. However, the above-cited policies which provide for protection of
views throughout side yards do apply regardless of whether the site or streets leading to
the site are designated public view corridors. There is an existing very tall hedge
(approximately 10 ft. high) along the eastern property line adjacent to the street frontage
which obstructs any views across the site from Saint Louis Terrace at Spindrift Drive.

. -The hedge extends along the entire property line, except at each side yard. The hedge is
proposed to remain with the subject proposal. The proposed substantial
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demolition/reconstruction of the residence will result in a portion of the roofline of the ~ .
residence extending into the area where ocean horizon views currently can be seen from ‘

the upper portiois of Saint Louis Terrace. However, because the subject site is not a

designated public view corridor, this does not pose significant conflicts with regard to the

policies of the certified LCP addressing protection of designated public view corridors.

However, any newly proposed landscaping or fencing in the side yards should be
designed in a manner that enhances public views toward the ocean to prevent a “walled
off” effect, consistent with the policies of the certified LCP. The existing side yards are
eight feet wide at the south side yard and nine feet wide at the north side yard, where the
City requires a minimum width of four feet under its former implementing ordinances
{municipal code) for sideyard setbacks for the subject residential zone where the existing
residence is located. The existing setbacks are not proposed to be reduced through the
proposed development.

The existing tall hedge that is located along the eastern property line does not extend into
the side yard setback areas. There appears to be taller, existing vegetation/landscaping
currently in the side yard setback areas which presently blocks views toward the ocean.
A small glimpse of the ocean is visible from the street looking west across the north side
yard area but it is mostly obscured by the existing vegetation in this area. No views are
presently available looking across the south side yard due to existing vegetation and other
improvements in this location. In the review of past appeals between the sea and the first

coastal road, the Commission has found that the LCP requires low landscaping to protect .
views, etc. In addition, the Commission has also historically required that fencing in the

side yard areas be composed partially of open materials for the purposes of opening up

views toward the ocean and preventing a walled off effect. The Commission has taken

the position in past similar projects (A-6-LJS-98-85/Holmes, A-6-LJS-98-169/Moncrieff)

that through installation of open fencing in the side yard setbacks along the eastern

frontage of the properties between the first coastal road and sea, a “window” to the ocean

in the side yard setback areas can be preserved while looking west from the street

elevation, as is supported by the policies of the certified LCP. Even small glimpses of the

ocean while driving or walking by give passersby the feel of being close to the ocean and

eliminates a continuous wall effect. As noted in the earlier cited LCP policy language,

“...Even narrow corridors create visual interest and allow for sea breezes to refresh

passersby...” In those cases where views would still not be achieved through installation

of open fencing, it is still required to help to prevent a “walled off” effect.

In summary, because the subject site is not located within a designated public view
corridor, any proposed encroachment into the ocean horizon views that are visible from
the upper portions of Saint Louis Terrace looking west do not raise an inconsistency with
the certified LCP. However, for those properties located between the sea and the first
coastal road, the LCP policies do call for the opening up side yard areas including
keeping side yard areas free of untrimmed landscaping or other obstructions in addition
to the installation of open fencing in order to prevent a “walled off” effect as well as to
enhance any existing public views toward the ocean. Therefore, Special Condition #3
requires revised landscape/fence plans that includes that existing landscaping be trimmed
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and replaced with landscaping to be maintained at a height of three feet. The condition
also requires that fencing in the side yard setback areas be limited to six feet in height and
be composed of iat least 50% open materials. As such, views toward the ocean in the
sideyard setback areas will be enhanced and the open fencing will help to prevent a
“walled-off” effect, consistent with the policies of the certified LCP. In addition,
through Special Condition #1, which requires the relocation of the residence such that it
is sited no closer than 25 feet from the existing bluff edge and that the gunite from the
bluff face be removed, adverse impacts on visual resources in this area will be
significantly enhanced, as viewed from the beach.

6. Public Access/Recreation. Both the certified LCP and the Coastal Act contain
policies protecting physical access to the beach and ocean. The subject site is located
between the first public roadway and the sea. The beach area is located south of La Jolla
Shores which is one of the most popular beaches in San Diego County. The area seaward
of the proposed seawall on the subject site is used by residents and beach-goers alike for
strolling and other recreational activities. There is an existing improved vertical access
easement two lots to the north at the Marine Room restaurant that provides access to this
area of beach. While strolling along the beach in a southerly direction from La Jolla
Shores, beach-goers can go a few lots south of the subject site; however, the bluffs
become quite steep and the beach narrows further south such that physical access around
the bluffs to La Jolla Cove is not possible. In addition, the waves come all the way up to
the seawall at moderate to high tide conditions making lateral public access at these times
not possible.

As noted in the findings for substantial issue, the subject site contains an existing seawall
that was constructed prior to the Coastal Act. The seawall was constructed seaward of
the natural bluff in order to provide for accessory improvements. Under the standards of
the Coastal Act and the certified LCP, if this seawall were proposed today, it would likely
be required to be located more landward, along the contour of the natural bluff edge to
minimize adverse impacts to public access and sand supply. The existing seawall is
within the stringline of other seawalls in the area. As such, the existing seawalls in this
area somewhat inhibit the amount of dry sandy beach area that is accessible to the public
for lateral public access during higher tide conditions. However, relocating the principal
residence further inland away from the bluff edge (pursuant to Special Condition #1),
will allow for the seawall to be removed or located closer to the bluff in the future should
it be necessary or proposed by the applicant, which could open this area to public use.

Section 30604(c) of the Act requires that a specific access findings be made for any
project located between the first coastal roadway and the sea. The project site is located
between the ocean and the first coastal roadway (Spindrift Drive). As noted above, there
is an existing vertical public access easement located at the Marine Room restaurant two
lots to the north of the site which is used to gain access to the beach. In addition, the site
is located about one-half mile from Kellogg Park and the La Jolla Shores beach
recreational area, where unlimited access to the shoreline is provided. As such, the
proposed project will not result in any adverse impacts to physical public access.
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Furthermore, as required in Section 30604(a) for development between the first public
road and the sea, the project, as conditioned, is found consistent with all other public
access and recreation policies of the Coastal Act. Special Condition #6 has been attached
which serves notice to the applicant that by acceptance of the permit, the applicant
acknowledges the potential public rights and/or public trust which may exist on the sandy
beach area of the property and that the Commission’s approval of the project may not be
used or construed as a means to interfere with any kind of public rights.

7. Local Coastal Planning. Section 30604(a) also requires that a coastal
development permit shall be issued only if the Commission finds that the permitted
development will not prejudice the ability of the local government to prepare a Local
Coastal Program (LCP) in conformity with the provisions of Chapter 3 of the Coastal
Act.

The subject site is zoned SF and is designated for residential use in the La Jolla Shores
PDO. The proposed existing single family residence is consistent with that zone and
designation. The subject site is also located within the Sensitive Coastal Resource (SCR)
overlay zone of the City’s former implementation plan. The proposed residence, as
conditioned, can be found consistent with the SCR overlay.

The certified La Jolla-La Jolla Shores LCP Addendum contains policies which address
shoreline protective devices, protection of public access and protection and improvement
of existing visual access to the shoreline and that ocean views should be maintained in
future development and redevelopment. With regard to the proposed siting of the
proposed residence, it has been documented that the proposed development will be safe
for its anticipated life and that its proposed siting and configuration is not dependent on
the existing seawall located seaward of it. Therefore, only as conditioned for revised
building plans such that no development is permitted seaward of the 25 ft. geologic
blufftop setback line and removal of the gunite, can the proposed development be found
consistent with the certified LCP. In addition, the certified LUP calls for opening up of
side yard areas to enhance visual access to the sea. Therefore, as conditioned such that
all new proposed plantings within the sideyard setback be low level vegetation so as to
not obstruct views toward the ocean in the sideyard setback areas, can the proposed
development be found consistent with the Coastal Act and certified LUP. In summary,
the proposed development, as conditioned, can be found consistent with the certified LCP
and all applicable Chapter 3 policies of the Coastal Act.

8. Consistency with the California Environmental Quality Act (CEQA).
Section 13096 of the Commission's Code of Regulations requires Commission approval
of Coastal Development Permits to be supported by a finding showing the permit, as
conditioned, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a
proposed development from being approved if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen any si gmﬁcant adverse
effect which the activity may have on the environment.




A-6-LJS-99-160

) ; : ' Page 31
- . - The proposed project has been conditioned in order to be found consistent with the
shoreline hazards, public access and visual resource policies of the Coastal Act.

Mitigation measures, including conditions addressing geologic setback, removal of gunite
from the bluff face, future maintenance of non-conforming accessory improvements,
landscaping and fencing, public rights and assumption of risk, will minimize all adverse
environmental impacts. As conditioned, there are no feasible alternatives or feasible
mitigation measures available which would substantially lessen any significant adverse
impact which the activity may have on the environment. Therefore, the Commission
finds that the proposed project is the least environmentally-damaging feasible alternative

~ and can be found consistent with the requirements of the Coastal Act to conform to
CEQA.

STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and
conditions, is returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development
shall be pursued in a diligent manner and completed in a reasonable period of time.

. Application for extension of the permit must be made prior to the expiration date.

3. Compliance. All development must occur in strict compliance with the proposal as
set forth below. Any deviation from the approved plans must be reviewed and
approved by the staff and may require Commission approval.

4. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

5. Inspections. The Commission staff shall be allowed to inspect the site and the
development during construction, subject to 24-hour advance notice.

6. Assignment. The permit may be assigned to any qualified person, providcd assignee
files with the Commission an affidavit accepting all terms and conditions of the
permit.

7. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all
future owners and possessors of the subject property to the terms and conditions.
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STATE OF CALIFORNIA— THE RESOURCES AGENC;!

CALIFORNIA COASTAL COMMISSION

45 -FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
YOICE AMD TDD (415) 904~ SZBO
FAX (415} 904~ 3400

21 April 2000

MEMORANDUM

To:  Sherilyn Sarb, District Manager
From: Mark Johnsson, Senior Geologist ‘
Re:  A-6-LJS-99-160 (Summit Resources); Geologic Issues

At their meeting of 10 April 2000, the Commission raised questions concerning geologic issues at 1900
Spindrift Lane, La Jolla, that were not addressed in the Staff Report of 23 March 2000. This memo is to
provide answers to those questions.

1) Safety from geologic hazard of the existing structure, with the existing shoreline pmte«:twe
devices in place.

At my request, Curtis Burdett of Christian-Wheeler Engineering has performed additional slope
stability analyses to assess the stability of the existing, modified slope under both static and
earthquake-loading conditions. I was prov1ded with a number of analyses performed under a variety
of assumptions. These included variations in several important geotechnical parameters (most
notably, cohesion of some of the geologic units), making careful comparisons between different
conditions difficult. No values of these parameters were available for the materials actually present at
the 1900 Spindrift site. Nevertheless, the values adopted appear to be conservative ones consistent
with observations on similar materials at nearby sites.

Mr. Burdett has demonstrated to my satisfaction that a minimum factor of safety of 1.5 for the static
condition and 1.1 for the pseudo-static (earthquake-loading) condition exists for the bluff =t 1900
 Spindrift given existing conditions. It is my understanding that the earthquake load imposed is based
on a seismic coefficient, k, of 0.2 g. This value is an appropriate coefficient for a magnitude 6.5
earthquake on the Rose Canyon Fault, located within 50 feet of the structure, which may be expected
to yield a maximum peak ground acceleration of 0.6 to 0.65 g.

The site as currently protected by the seawall and gunite appears to be at very low risk from bluff
retreat. There has been little or no observable bluff retreat since these shoreline protective devices
were installed in the late 1920’s. Some erosion may be expected at the northwestern corner of the site,
where the slope is not protected by gunite and is underlain by alluvium. Given the apparent Jow
retreat rate in the past 70 years, a setback of 25 feet is probably appropriate.

Mr. Burdett has concluded in his letter of 18 April 2000 (as well as in several earlier reports) that the
likelihood of surface rupture at the site “can be considered to be low.” Although the Rose Canyon

EXHIBIT NO. 10 ‘
APPLICATION NO.
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Fault has not experienced an earthquake with surface rupture in historic time, its geomorphic
QXpression, geologically recent movement, and seismicity have lead many geologists to consider it to
e an active fault (see, for example, Abbott, 1989), although it is officially zoned as “potentially

active” under the Alquist-Priolo Act. In the absence of historic earthquake information, it is not
possible to quantitatively assess the probability of an earthquake on this fault. Although I concur
with Mr. Burdett that it is likewise not possible to quantify the likelihood of surface rupture, it is my
professional opinion that if an earthquake were to occur on this fault, then the probability of surface
rupture at the site would best be characterized as “high.” Due to the uncertainty as to the likelihood
of such an earthquake occurring at all, this designation could be downgraded to “moderate.”

2) Safety from geologic hazard of the existing structure, if the existing shoreline protective devices
were to be removed.

Mr. Burdett also produced slope stability analyses, subject to the same limitations described above,
for the existing bluff topography with the gunite that is now present on the slope removed. These
were performed, as above, for both the static and earthquake-loading conditions. As for the
protected slope, adequate factors of safety of 1.5 for the static and 1.1 for the earthquake-loading
condition could be demonstrated. Thus, from the information provided, it appears that the structure
would be safe from slope failure at its current position even if the gunite were removed from the
slope.

.ﬁvailable bluff retreat rates provided by Mr. Burdett indicate that the Point Lomo formation in the La

olla area tends to erode due to combined wave attack, surficial erosion, and groundwater processes
at the rate of 0.1-0.4 inches per year. These values are somewhat lower than published results of 1-12
inches per year (Benumof and Griggs, 1999; Moore et al., 1999). If both the seawall and gunite
protecting the site were removed, it is reasonable to expect that even at the lower values the structure
would be threatened by bluff retreat within the economic lifespan of the new development (75 years),
since parts of the existing structure actually overhangs the existing bluff face, and the foundation
setback appears to be only about four feet, given the cross-sections and plans provided by Mr.
Burdett and the project architect, Mr. Donald Edson. It is more difficult to assess the threat to the
structure if the seawall alone, or the gunite alone, were to be removed. The seawall protects the
structure from wave attack, and the gunite is most effective against surficial erosion, although it
would provide some protection against wave attack if it were exposed to the surf by removal of the
seawall. There are no data available separating the relative importance of wave attack and subaerial
erosion at the subject site. The profile of the unprotected cliff to the southeast of the subject site would
suggest that the processes are subequal, given the classification scheme of Emery and Kuhn (1982).
Accordingly, removal of the gunite might be expected to lead to bluff erosion rates of between 0.05
and 6 inches per year (half the rates observed in unprotected areas nearby). Removal of the seawall
would expose the gunite to wave attack. Without knowing more above the structural design of the
lower part of the gunite slope, it is impossible to assess its ability to protect against wave attack. As
always when discussing bluff retreat rates, it must be remembered that long-term average rates
incorporate periods of much higher and much lower erosion than average, due to the episodic nature

.)f bluff retreat.
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The hazard associated mth surface rupture would not change appreciably if the shoreline protective
devices were removed. | ' .

3) Configuration of the bluff edge and significance in establishing geologic hazard and setbacks.

The applicants contend that the bluff edge for this project should be as defined in the document
entitled “Coastal Bluffs and Beaches Guidelines,” dated November 1997, now incorporated into the
Land Development/Zoning Code Update for the San Diego Municipal Code. Quoting from the
Christian-Wheeler “Report of Geologic Reconnaissance” dated 2 October 1998:

Subsection ITI(A)(3) and the accompanying Diagram III-3 refer to seawalls; this
subsection states “If the coastal bluff face has been partially altered with the installation of
retaining walls, seawalls, or other device, the coastal bluff edge shall be considered the pre-
existing change in gradient.” This section further states “Note: If a seawall has been installed
on a premises due to excessive erosion, that premises shall not qualify for development at a
reduced distance from the coastal bluff edge. Since the instability of the sensitive coastal bluff
necessitated the installation of a seawall, the sensitive coastal bluff would not be considered
stable enough to support development within the 40-foot distance to the coastal bluff edge.”

The applicants contend that the seawall was installed as a prophylactic measure, not as the result of
excessive erosion. They base this interpretation in part on the fact that the seawall is built well

seaward of the bluff face, allowing space for the installation of a cabana, barbecue, and other .
amenities. The seawall is, however, continuous with an identical structure that extends several

hundred feet southeast of the subject site. This seawall is for the most part installed close to the bluff

face, and apparently dates from the same as that at the subject site. In the absence of other

documentation, it is impossible at this time to determine whether the seawall was built in response to
excessive erosion, as a prophylactic measure, or some combination of both.

Precision Survey and Mapping provided a topographic map derived from the original house plans,
prepared in 1928, which showed the approximate bluff edge at 1900 Spindrift at that time. Since that
time, the bluff has apparently been sculpted and cut back landward from its natural configuration.
On the basis of the code quoted above, the applicant contends that any setback must be measured
from the pre-existing bluff edge as derived from the 1928 house plans.

The intent of the code quoted above, especially in conjunction with the cited figure, would appear to

be that an artificially extended bluff not be used to move bluff setback lines seaward, not the reverse.

In any case, the geologic hazard assessment above is derived from topographic profiles of the existing

site topography. To a large degree, the definition of the bluff edge is immaterial; the stability of the

slope is defined on the basis of critical failure surfaces, that can be precisely located on the basis of the
topographic profile used in the analysis. The area that is described as the setback distance, on the

basis of those analyses, is measured from the point where the downward gradient of the land surface

begins to increase more or less continuously until it reaches the general gradient of the coastal bluff face, ‘
consistent with the City of San Diego code and with the Coastal Act. That position can be clearly .
identified by a break in slope on profiles A-A’ and B-B’ prepared by Christian-Wheeler.
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THe CiTy oF SAN DieEso

April 21, 2000,

California Coastal Commission

Sherilyn Sarb, District Manager, San Diego Office
3111 Camino del Rio North, Ste 200

San Diego, CA 92101

Subject: Summit Resources; 1900 Spindrift Dr. SCR/CDP/LIS No. 99-0007 ‘
Dear Sherilyn:

This letter is written to further clarify our recent discussion on the subject maiter and your
request for interpretarion of San Diego Municipal Code Section 101.0303 dealing with the
continuance of nonconforming uses and structures. You have raised questions that pertain to the
paragraph which deals with “repairs and alterations” and what is considered “incressing the:
degree of nonconformity”. You have asked how this section relates to biuff top development and.
for the City to clarify ii’s own interpretation of “new development”.

SDMC Section 101.0303, Continuance of Nonconforming Uses and Structures, states....."Repairs
and alterations which do not increase the degree of nonconformity of a nonconforming building,
structure or improvement or increase the size or degree of nonconfarmirty of a use may be made:
provided the aggregate value of such repairs or alterations shall not exceed 50 percent of jts:fair
markst value according to the assessment thereof, by the County Assessor for the fiscal year
during which the repairs or alterations occur.” Our City Attorney has opined that “repairs and.
altzrations” can be any repsir or change (o the structure (interior or exterior) so long as that:
change does not increase the degree of nonconformity or exceed fifty percent of the valuer of tie:
improvements {minus the cost of paint , shingles and exterior stucco).” {see Enclosures, City
Attorney’s Memo dated November 12,1997 and March 4, 1998). Our City Attorney has alsa
clarified that a reconstruction project (because of the demolition required) does not constitule a
“change from a nonconforming structure” to 8 more conforming structure and would not
constitute abandonmient of non-conforming use rights.

As discussed, SDMC Section 101.0303 ailows not only bluff top home awners an oppartunity to
maintain existing structures but it affects many property owners City-wide. As a resultof
significant code changes aver the years, the City of San Diego has created many non-conforming
structure and uses. It is not the intent of the City te discourage redevelopment of property. In
fact, it allows the City an opportunity 1o encourage modifications thas reduce the degree of
nonconformity. Although our offices disagree on this point, the City must continue processing:

EXHIBIT NO. 13
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prejects under the purview of “non-conforming” rights as established by long time Department
Policy substantiated by City Altorney soncurrence.

In the case of the Sumnmit Resourcs project, the La Jolla Shores Planned District Crdinance
(PDQ) has it's own section on nonconforming uses and structures, Pursuant to the provisions of
the PDO, it was determined that the improvements would not “increase the degree of
nonconformity”, hence, the project was approved. Although the permit contains a standard
condition that is narmally applied to city-wide zoned property; the 50% fair market value
limitation to proposed repairs, alterations and modifications to legal nonconforming structures. is
not applicable to this project. According to the LISPDO (Chapter X, Article 3, Division 3), San
Diego Municipal Code Section 101,0303 would be supersceded by the PDO.

Your questions on clarifying remadel vs. new development cap also be addressed. The Coastal
Ordinance specifically defines “Caoastal Development” (SDMC Section 111.0107 ). A Caastal
Development Permit (CDP) is requirad for “coastal development” within the boundaries of the
Coastal Zane as illustrated on Map no. C-730.1 unless an exemption can be granted pursuant to
San Diego Municipal Code Section 105.0204 (old code). The Summit Resource project is
located on a biuff top site and lies within the Senasitive Coastal Resource Overlay Zone. The
proposed development exceeds the exemption criteria therefore, is considered “Coastal
Development” that would require a Coastai Development and Sensitive Coastal Resource
Parmiw.

. There alao seems to be some confusion with respect to remade! vs. new developroent. The Clty’s
Coastal exemptions were amended in 1990 1o restrict impravements to an existing structure ar
structures by limiting the removal of up to 50% of exterior linear walls. This threshold was
established to allow the City to look at development within the coastal boundaries, As you
know, consistent with the Siate CC exemptions, the City already has o strict requirement far
review of new develepment (additions, remedels and/or demolition and new construction) that
are located within the sensitive areas such as beaches and bluffs, or within 300 fi. of a mean high
tide line or within the first public roadway. Outside these arcas, the communities desired a
higher level of scrutiny on development. Therefore, the City develnped several formulas. As
resuit of public hearings, City Council adopted the “50% rule” which was subsequently cerified
by the Coastal Commission.

(p-5of10)
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I hope you find this information useful. We laok forward to our méa:ing next week to discuss
he geological and landscape issucs an the subject matier. If you have any questions please call
me at 446-3340,

Sincer=]

Tmcy mt-Ya
Senior Planner, Coastal Section
City Planning and Development Review

ENCLOSURES

ce:  Lee McEachem, Supervisor of Regulation
Lavuninda Owens, Coastal Pianner
CDP/SCRAIS file
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'‘Offlce of
The City Artornay
City of San Diego
MEMORANDUM

£33-5800

Novemaper 12, 1997
Gary Haibert, Deputy Director, Land Development Review

City Attorney

" SURJECT:  Alteration of Nonconforming Structures

In a memorandum dated November 5, 1997, you askad our office to provide you with an

interpretation of San Diega Municipal Cade (“SDMC™) section 101.0303. Specifically, you have

asked whether a project which proposes to demolish and reconstruct nenconforming exterior
walls (the value of which does not exceed fifty percent of the fair market value of the

simprovement) should be considered an abandcnment of nonconfarming rights which must be
recanstructed in conformance with all applicable regulations or & permissible alteration. This
mema respands to that issue. ‘ :

SDMC-;ecu’on 101.0303 reads as follows:

SEC. 101.0303 Continuance of Nonconfarming Usas and
Structures

The lawfif use of land existing at the ime the Zone ‘
Ordinance besame effective, with which ordinance such use did not
conform, may be continued pravided no enlargement or addition ta
such use is made.

The lawful use of buildings existing at the time the Zane
Qrdinancs became effective, with which ordinance such building did
nat canform with respect to the develapment regulations, may be
continued provided any snlargements, additions or aiterations to
such building will not increass its degres of noncanformity and will
conform in every respect with the development regulations of the
zone in which the building is located, except as hereinafier provided
by zone variance. .

PRS- 311

o
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ny discontinuance of 2 nonconforming use for a
continuous period of two years shall be deemed t0 constitute
abandonment of any nonconferming rights existing at thc time of
the enactment of the ordinance. '

Any change from a nonconforming use of land ar buildings
to a more restrictive or conforming use shall consriture

abandenment of such nonconforming rights.

R.cpazrs and alterations which do not increase the degres of
norcoruonm:y of a ncncanfmmng building, structure or

improvement, nor increase the size or degree of nonconformity of 2

" use, may be made provided that the aggregate value of such repairs

~or alterations shall not exceed 50 percent of its fair market value,

accarding to the assessment thereof by the County Assessar for the
fiscal year during which the repairs and alterations occur. The
terms "repairs” and "altesations” da not include painting or
replacement of exterior stueeo siding, or shingles.

If any nonconforming building or use be desiroyed by fire,
explosion, act of Gad ar act of the public enemy ta the axtent of
fifty percent (50%) or more of the fair market value, according 10

- the assessment therzof by the County Assessor for the fiscal year

during which such destruction accurs, then and without Ruther
action by the Ciry Council, the said building or use and the land on
which said building was located or maintained shall from and after
the date of such destruction be subjecr to all the regulations
specified by the Zone Ordinance for the district in which such
building was located. The provisions of this paragraph shall not
apply i any nonconforming building for which a Reconstruction
Permit has been or is obtained pursuant t6 Municipal Cade Sectian
101.0500(B).

If the use is a medical or counseling service and is
prohibited pursuant to Sections 101.0410(B)(9¥c),
101.0423(B)(1), 101.0426(B)(1), 101.0427(B)1), er
101.0435.2(B)(11)(2), and if such use existed on Augnust 13, 1584,
it shall become a nonconforming use and shall be governed by the
provisions of this section. Any such medicat or counsaling servics
existing on the effective date of the ordinance shall have ninety (90)

¥l

ND.843
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days to cease aperaticn, after which time the service shall be
crlawful 2t thar site and shell constitute & violation of this Code
unless a Conditional Use Permut is obtained in accordance with
Section 101.0813.

I an investigation by the Devaiopment Services Department
reveals that a particular property contains & legal, nonconforming
use or structure, a "Notice of Noncanforming Rights, " may be
recorded in the County Recorder's office. This notice is designed

: to provide constructive notice 1o any successors in interest that
nonconforming rights as to the propeny or structures axisted af she
time of the recardation of aotice. Nothing in this notice shail

* permit the continuation of a nonconforming use ar structure that
“was subsaquently expanded, enfarged, abandoned or destroyed
which extinguishes the previous nonconforming right.

If a subsequent investigation reveals that a previous
nonconforming right as 1o the property's use or structure has been
¢ lost, & cancellation of the Notice of Nonconforming Rights shall be

. recorded.

A The state of the law in this area is such that “[m]ost nonconforming pravisions of local ardinances
do not permit structurel alterations because they may leed to the creation of a nonconforming
building that will better sccommodate and maice the nonconforming building use more

" permanent.” Longrin's California Land Use section 3.82(4] (1987) (emphasis added). However,

" as vou can tell from reading SDMC section 101,0303, The City of San Diego does not follow the

norm. SDMC section 101.0303 does not preciude alterations. Rather, we specificaily permit
alterations which do not exceed fifty percent of the fair markes value of the improvement. The
provision with section 101.0303 addressing “Natices of Nonconforming Rights™ also pravides
that “[n]othing in thisnotice shall permit the continuation of 8 nonconforming use or structure
that was subsequently expanded, enlarged, abandoned or destroyed which extinguishes the
previous nonconforming right,” This provision further reiterates the point that nonconforming
rights can only be extinguished through expansion, enlargement, abandonment or destruction and

not by any act qualifying as a repair or ziteration.

ZEvidently, based on your memarandum and my recent conversations with City staff, the sentencs
in SDMC section 103.0303 which reads “[t}he t=rms "repairs" and "alterations” do not include
painting or replacement of exterior stucca siding, or shingles,” has been given special meaning,
This sentence has historically been interpreted to define the parmissible scope of 2 “repair” ar
“alreration.” I do not believe this is a legally defensible imerpreration of the sentence and 1

CP 6ot 10)
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suggest instead that the sentence must be interprezed and applied within the context of the entirs
paragraph. I think the correct interpretation cf the sentence in light of the whaole paragraph is thar
it provides for an exception to ths formula for calculating the value of the repair or alteration. In
ather werds, in calculating whether a repair or alteration ¢enstitutes more or less than fifly
percent of the fair market value of the | 'mpravcm’e'xt the cost of painting, exterior stucco znd
shmgics should not be included. Therefore, using the application I have suggested, any repair or
change ;o the structure (interior or exterior) is permissible so long as that change does not
increase‘the degree of nanconformity or exceed fifty percent of the value of the improvements
(minus the cost of paint, shingles and exterior stucee).

. A second issue raised by your question involves whether 2 praposed alteration or repair of'a -
nonconfonmng structure which involves demolision and reconstruction constitutes an .
abanéanmcm of 2 nonconforming right. On this point, SDMC section 101.0303 contains 2
sentence which provides that “[a]ny change Jom a nonconforming use of land or buildings 1o a
more restrictive or conforming use shall constinute abandonment of such nonconforming rights.”
Precisely, the question is whether a reconstruction project (because of the demolition required)
consﬁtutes 2 “change from a nonconforming structure” ta 2 more canfmming use or sguctura.

I behcve that precluding reconstruction under the above referenced provision amounts 1o an

overly restrictive interpretation of the Code, If plans are submitted and building permits are

issued which result in s structure that is more conforming to the code, tlearly in that situation, all .
or some partial degree of the nnnconfoming right is abandoned. The land owner cannot later

come biack o rcclmm the right that was abandoned. The hom book law on this point states:

! A change in structure oceurs when the landowner modifies an

! existing building or struciure, either by repair or physical altarstion

: of the premises. In most cases, & change in the physical structure

: invalves merely a minor expansion of the same use. However, in

! some cases a change in the structure, if extensive enough, may

amount to a substantial expansion ar change of use. .
Longtin's California Land Use section 3.82(4] (1987).
The legal definition of the word “abandanment” is: “Knowing relinquishment of one’s right ar
claim 10 property without any firture intent to again gein title or possmian." Barron’s Law

Dictionary, Second Editon. This commonly acccpz:d definition of the 1arm is consistent with the
examplé  used above where permits are issued for & project which results in & structure exhibiting
& lesser degree of nenconformiry. However, if someone is proposing an alteration ta partially
reconstguct a nonconforming structure, without expanding the degree of nonconformity, it is
generally not their intent ta relinquish or forfeir their nonconforming rights. For these reasons, in

| | L
C‘P Tof (0)
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a siteation where a preject propasss demalition and reconsruction, unless the end result of the
project amounts 1o an expansion in the strucnure, 1 do not think the reconstruction irself qualifies

as & "ehangs” which canstitutes “zbandonment.”

x - CASEY GWINN, City Attorney
By ' _
o ‘Richard A. Duvernay
Deputy City Attorney
RADZ]C%&OO
ca:  Linda Johnsen
, »Aracy Elliot-Yawn
LAQW!HNM:WSWM@HIMHO
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The City Attorney DEVELOPMENT SERVICES
; City of San Diego
MEMORANDUM
335-3800
DATE: March 4, 1958
TO: Gary Halbert, Deputy Director, Land Development Review

FROM: ' City Attarney

SUBJECT: -Alteration of Nonconforming Structures in the Coastal Zone

On Novernber 12, 1957, our office issued a legal memorandum providing you with an
interpretation of San Diego Municipal Code [SDMC] section 101.0303. Specifically, at that time
you were asking whether 2 project which proposes to demolish and recenstruct nonconforming
exterior walls (the vahue of which does nat exceed 50 percent of the fair market value of the
improvement) should be considered an abandonment of nonconforming rights or a permissible
aleeration. Our sonclusion was that any rcpa;r ar change to the structure (interior or exteriar) is
permissible so lang as that change does nor increase the degree of nonconformiry or exceed 50
percent of the value of the improvements (minus the cost of paint, shingles, and exteriar stucco).

"You have now asked meto supplement our previously issued memorandum to address how the
application of SDMC section 101.0303 would apply in the Coastel Zane.

Tt is important to undersiand that the rights contained in Section 101,0303 (Continuance of
Nenconforming Uses and Seructures) are subject 10 and must be applied in conjunction with
SDMC section 101.0302, which reads as follows:

SEC. }01.0307 -- Esting Ordinances, Rules, Regulations Or
Permits Retained

Escept &g herein snecxﬁcally provided, it i$ not intended by
this Chapter to modify or abrogaze or repeal any ardinances, nules,
reguianons Qr pe.rmus premous ¥ a.dnpmd or issued pursuant to
law, relating 10 the use, management or conduct of buildings,
structures, signg, advertising displays, improvements or premises;
provided, hawever, that where this Chapter imposes & graster
restriction upon the erection, establishmens, alterarian or

(? q of 10)
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snlargement of buildings, structures, signs, advertising displays,
imprevements, or premises than isimposed or required by such
ordinance, rules, regulations or permits, the grovisions of this
Chapter shal control.

When the abave section is read in conjunction with Section 101.0303 it must be conciuded that
the right to permissibly alter a nonconforming strueture within the context of Section 101.0303
does not supercsde or obviate any requirement to obtain any discretionary permit otherwise
requirad to develop propeny in the Coastal Zone. Typically, development in the Coastal Zone
rzquires a Coastal Development Permir and in certain cases a Sensitive Coastal Resoureas Permit.
These discrationary permits require the decision maker to find thar the projtﬁt is in confarmance
with the Ciry’s- Cemﬁed Local Coastal Program. :

Therefore, at one level, all proposals to modify nonconforming strucrures in the Ciry must
camply with limitaiions set forth in SDMC section 101.0303; i.2., cannot increase the degree of
nonconformity or excesd SO percant of the value of the impmvcmen:s (minus the cost of paint,

shingles, and exterior stucca). Additionally, if the project is in the Coastal Zone and requires 2
coastal permit, additional findings must be made with raspect to the project’s conformance with
our Certified Local Coastal Program. In that case, it s appropriate to evaluate whether the aspect
or degree of the nonconformity proposed to be maintained by the project negatively impacts
implementation of the Local Coastal Program. It is entirely within the discretion of the decision
maker, norwithstanding rights provided for in SBMC section 101.0303, to then decids whether or
nat the development praposal conforms with the policies and davelopment regulations conrained
*in our Certified Local Cosstal Program and to act on the project accordingly.

CASEY GWINN, City Anomcy

6//(&{7/%:’:2;2"“7
By /
Richard A. Duvernay
Deputy City Attorney

RAD:e:600x805.53.1

Altachment '

cc:  Linde Jahnson
Tracy Elhot-Yawn

L DUVERNAY MEMRIWLNCEI M IMT

NO.B43 PB11-811
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APPLICABLE SECTIONS FROM THE CITY OF SAN .

DIEGO MUNICIPAL CODE AND CERTIFIED LOCAL

COASTAL PROGRAM

1. City-wide nonconforming use regulations commencing with

Section 101.0301

2. La Jolla Planned District Ordinance commencing with
Section 103.0300 through 103.0303.2 Nonconforming Uses

and Structures

3. Sensitive Coastal Resource Overlay Zone commencmg with

Section 101.0480

ettt
EXHIBIT NO. 14

APPLICATION NO.

| Sections from City’s

A-6-LJS-99-160 .

Municipal Code and
La Jolla Shores PDO }

California Coastal Commission "

(Page 1 of 12) |
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§101.0304

* DIVISION 8
Genersl Regulations

§ 101.0801
ted

Except as provided herein, the use or uses of all
buildings, improvements and premises existing in
any of the said zones or districts thereof, respec-
tively at the time of the adoption of this Code may be
continued.

Except as provided herein, no building, structure,
sign, advertising displays, or improvernent now
existing shall be altered or enlarged, and no build-
ings, structures, signs, advertising displays or
improvements shall be erected, constructed or
established which isdesigned, arranged orintended
for occupancy or use in any of said zones or districts
restricted by this Chapter against such erection,
construction or establishment,

(Amended 1-17-84 by O-16115N.S.)

8§ 101.0302 Existing Ordinances, Rules,
Reguiztions Or Permits Retained

Except as herein specifically provided, it is not
intended by this Chapter to modify or abrogate or
repeal any ordinances, rules, regulations or permits
previously adopted or issued pursuant to law, relat-
ing to the use, management or conduct of buildings,
structures, signs, advertising displays, improve-
ments or premises; provided, however, that where
this Chapter imposes a greater restriction upon the
erection, establishment, alteration or enlargement
» of buildings, structures, signs, advertising displays,
improvements, or premises than is imposed or re-
quired by such ordinance, rules, regulations or per-
mits, the provisions of this Chapter shall control

(Amended 1-17-84 by O-16116 N.S.)

Non-Conforming Uses Parmit-

§ 101.0303 Continnance of Nonconform-
ing Uses and Structures

The lawful use of land existing at the time the
Zone Ordinance became effective, with which ordi-
nance such use did not conform, may be continued
provided no enlargement or addition to such use is
made,

The lawful use of buildings existing at the time
the Zone Ordinance became effective, with which
ordinance such building did not conform with
respect to the development regulations, may be con-
tinued provided any enlargements, additions or
alterations to such building will not increase its
degree of nonconformity and will conform in every
respect with the development regulations of the
zone in which the building is located, except as
- hereinafter provided by zone variance.

Any discontinuance of 2 nonconforming use fora

(91.882)

| C,a"f—q-u)id%, Mﬁncon—po(minﬂ Use &js 101,630\

contmuous penod of |2 months sna.ﬂ be deemed to
constitute abandonment of any nonconforming
rights existing at the time of the enactment of the
ordinance,

Anychange from anonconforming use of land or
buildings to & more restrictive or conforming use
shall constitute abandonment of such nonconform-
ing rights.

Repairs and alterations which do not increase
the degree of nonconformity of a nonconforming
building, structure or improvement, nor increase
the size or degree of nonconformity of a use, may be
made provided that the aggregate vaiune of such
repairs or alterations shall not exceed 50 percentof
its fair market value, according to the assessment
thereof by the County Assessor for the f{iscal year
during which the repairs and alterations ~ccur. The
terms “repairs” and -alterations” do nct include
painting or replacement of exterior stucco siding. or
shingles,

If any nonconforming building or use be des-
troyed by fire, explosion, act of God or act of the
public enemy to the extent of 50 percent or more of
the fair market value, according to the assessment
thereof by the County Assessor for the fiscal year
during which such destruction occurs, then and
without further action by the City Council, the said
building or use and the land on which said building
was located or maintained shall from and after the
date of such destruction be subject to aill the regula-
tions specified by the Zone Ordinance for the dis-
trict in which such building was located. The provi-
sions of this paragraph shall not apply to any
nonconforming building for which a Reconstruction
Permit has been or is obtained pursuant to Munici-
pal Code Sections 101.0500 and 101.0502.

Ifthe use is a medical or counseling service and is
prohibited pursuant to Sections 101.0410 BS.c,
101.0423 B.1., 101.0426 B.1., 101.0427 B.1,, or
101.0435.2 B.11.e, and if such use existed on the
effective date of the ordinance enacting the provi-
sions of this paragraph, it shall become a noncon-
forming use and shall be governed by the provisions
of this section. Any such medical or counseling ser-
vice existing on the effective date of the ordinance
shall have 90 days to cease operation, after which
time the service shall be unlawful at that site and
shall constitute a viclation of this Code unless a
Conditional Use Permit is obtained in accordance
with Section 101.0513.

If an investigation by the Planning Department
reveals that a particular property contains a legal,
nonconforming use or structure, the Zoning Admin-
istrator may record a *Notice of Nonconforming
Rights,” in the County Recorder’s office. This notice
is designed to provide constructive notice to any
successors in interest that noenconforming rights as
to the property or structures existed at the time of
the recordation of notice. Nothing in this notice
shall permit the continuation of a nonconforming
use or structure that was subsequently expanded,
enlarged, abandoned or destroyed which extin-

MC 10-21
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§101.0304 -

*guishes the previous nonconforming right.

If a subsequent investigation reveals that a pre-
vious nonconforming right as to the property’s use
orstructure has been lost, the Zoning Administrator
shall record a cancellation of the Notice of Noncon-
forming Rights. :

(Amended 1-22-81 by 0-17585 N.S.)

§ 101.0304 Zoning Use Certificate
A PURPOSE AND INTENT

The purpose of this section is to provide a proce-
dure by which business uses can be assured of con-
sistency with the underlying zone, Planned District,
Planned Development, Conditional Use Permit, or
any other discretionary permit regulation. It estab-
lishes & preliminaryreview of the proposed use only.

It is the intent of this section that business uses
shall notbe inconsistent with the applicablezone or

other use standards established by the San Diego

Municipal Code.
B. ZONING USE CERTIFICATE REQUIRED

After the effective date of this section, a Zoning
Use Certificate shall be required prior to the com-
rmmencement of any business within the City of San
Diego, in addition to any other permits required by
the Municipal Code, it shall be unlawful to operate
any business herein so regulated without a Zoning
Use Certificate or any other required permit. Failure
of any business to obtain a Zoning Use Certificate or
failure to comply with specified conditions or oper-
ational regulations required by the Municipal Code
shall constitute a violation and shall be subject to
prosecution under Municipal Code Section 13.0201
The City Manager and the Planning Director shall
promuigate such rules as may be appropriate for
administration of this section.

C. AUTHORITY ,

The Zoning Administrator, or a designated
representative of the Zoning Administrator, shall
administer the Zoning Use Certificate.

D. ZONING USE CERTIFICATE ~

The Zoning Use Certificate is a document jssued
by the Zoning Administrator which states, based
upon the information provided by the applicant on
the form provided by The City of San Diego, that the
proposed use in the proposed location is in general
conformity with the underlying zone, Planned Dis-
trict, Planned Development, Conditional Use Per-
mut, or any other discretionary permit regulations
which are applicable. The Zoning Use Certificate
may specify conditions of the specific zone or permit
necessary for conformance with zoning use stand-
ards asestablished in the San Diego Municipal Code.

E. APPLICATION PROCEDURES
1. Completion of the Zoning Use Certificate in-
formation shall be required on City forms before
determination of compliance is rendered, This
app}xcntian shall be made on forms provided by
Zprung Administration and shall include a descrip-
tion of the proposed use at the proposed location.

MC10-22
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Any other information deemed necessary by the
Zoning Administrator to judge compliance with the
regulations contained herein and other applicable
regulations shall also be included with the applica-
tion.

2. A fee established in accordance with Section
101.0204 of the Municipal Code shall be paid by the
applicant. Said fee shall be used to recover the costs
associated with the issuance of a Zoning Use Certifi-
cate. '

F. DETERMINATION '

If the proposed use does not conform with the
zone's use regulations, or does not constituteanon-
conforming use in the general regulations, Sections
101.0301 and 101.0303 of the Municipal Code, then

the Zoning Administrator shall not issue a Zoning

Use Certificate,
G. REQUIRED PERMITS
The Zoning Use Cartificate does not relieve the
applicant from obtaining all appropriate permits
and licenses required by The City of San Diego. The
Zoning Use Certificate does not involve a plan check
and as such does not relieve the applicant from
complying with all applicable development regula-
tions and restrictions.
H. EXPIRATION
The Zoning Use Certificate will expire one
hundred eighry (180) days after issuance if not
cbtained in conjuction with a certificate of pay-
ment. The Zoning Use Certificate shall establish the
applicant’s right to initiate business operations at
the specified location regardless of rezones with the
exception of emergency or interim ordinances.
(Amended 1-8-90 by O-17408 N.S.)

§ 101.0305 Crematory Permitted Only
Within Cemetery

That, except only within a cemetery in said City
now or hereafter established and maintained
according to law, it shall be uniawful for any person,
firm, association, or corporation to erect, establish,
maintain or operate, or cause to be erected, estab-
lished, maintained or operated within the limits of
the City of San Diego, California, any crematory for
the cremation of human bodies,

(Incorp. 1-22-62 by 0-5046 N.S., contained in
0-7939 O.S. adopted 2-25-20 .) :

8 101.0307 Affordable Housing Density
Bonus ,

There is hereby established the Affordable Hous-
ing Density Bonus,
(Added 3-23-81 by O-156471 N.S.)

§ 101.0307.1 Purpose and Intent

The purpose of the Affordable Housing Density
Bonus is to provide increased residential densities
to developers who guarantee that a portion of their
housing development will be affordable by persons
of low or moderate income,

The Affordable Housing Density Bonus is

. . \ N “ 52)
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i
e ; intended to materially assist the housing industryin
providing adequate and affordable shelter for all
economic segments of the community and to pro-
: . - vide a balance of housing opportunities for low and

moderate income persons throughout the City. Itis
intended that the Affordabie Housing Density
Bonus be available for all residential development
projects, using criteria and standards provided in
the Progress Guide and General Plan as defined by
the City Housing Commission.

Itisintended that the Affordable Housing Density
Bonus implement the provisions of Chapter 4.3 of

Division 1 of Title 7 of the California Governmental
Code.

(Added 3-23-8] by 0-15471 N.S.)

§ 101.0307.2 Affordable Housing Density
Bonus Agreement

A The Affordable Housing Density Bonus shall be

(91-582) L C_,{‘i‘\t—«(‘d;)\& MOﬂu{\%‘, M;&j {kﬁMéEﬁz.w
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§103.0302.2

.~ DIVISION 3
La Jolla Shores Planned District
(Added 5-30-74 by O-11332 N..)

§ 103.0300 Purpose and Intent

The public health, safety, and welfare require that
property in La Jolla Shores shall be protected from
impairment in value and that the distinctive resi-
dential character and the open seascape orientation
of the La Jolla Shores Area shall be retained and
enhanced.

The development ofland in La Jolia Shoresshould
be controlled so as to protect and enhance the area's
unique ocean- oriented setting, architectural char-
acter and natural terrain and enable the area to
maintain its distinctive identity as part of one of the
outstanding residental areas of the Pacific Coast.
The proper development of La Jolla Shores is in
keeping with the objectives and proposals of the
Progress Guide and General Plan for the City of San
Diego, of the La Jolla Community Plan, and of the La
Jolla Shores Precise Plan.

(Added 5-30-74 by G-11332 N.S.)

§ 103.0301 Boundaries :

The regulations as defined herein shall apply in
the La Jolla Shores Planned District which is within
the boundaries of the La Jolla Shores Area in the
City of San Diego, California, designated on that
certain Map Drawing No. C-403.4 and described in
the appended boundary description, filed in the
office of the City Clerk under Document No.
00-16006.

Amended 7-18-83 by O-16006 N.S.)

8.103.0302 Administrative Regulations
The administrative regulations as defined herein

shall apply in the La Jolia Shores Planned District.
(Amended 6-~9-76 by O-11852 N.S.)

§ 103.0302.1 AdministrationoftheLaJdolla
Shores Planned District

A The Planning Director shall administer the La
Jolla Shores Planned District.

B. Powers and Duties,

Itisthe duty of the Planning Director to adminis-
ter and ensure compliance with the regulations and
procedures contained within this Division in the
manner prescribed herein for both public and pri-
vate developments; to recommend to the Planning
Commission any charges to the regulations, pro-
vided such changes are necessary for the proper
execution of the adopted plan, and to adopt rules of
procedure to supplement those contained within
this Division. The Planning Director shall utilize
architectural criteria and design standards adopted
by the City Council in evaluating the appropriate-
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ness of any development for which a permit is app-
lied under this Division. Except as otherwise pro-
vided in Section 103.0302.3, paragraph “D.~ the
Planning Director may approve, modify, or disap-
prove any applications for a permit after receiving
the recommendations or comments from the Advi-
sory Board and based upon the conditions of com-
pliance or noncompliance with the adopted regula-
tions and approved criteria and standards.
(Added 5-30-74 by O-11332N.5.)

§ 103.0302.2 LaJolla Shores Planned Dis-
trict Advisory Board

A. LA JOLLA SHORES PLANNED DISTRICT
ADVISORY BOARD CREATED
" 1. There is hereby crested & La Jolla Shores
Planned District Advisory Board which shall he
composed of seven members who shall serve with-
out compensation. The members shall be appointed
by the Mayor and confirmed by the Council The
members shall serve two-year terms and each
member shall serve until his successor is duly
appointed and qualified. The members shall be
appointed in such & manner that the terms of not
more than four members shall expire in any one
year. The expiration date shall be April 1. During
April of each year, the Mayor may designate one
member as Chairmnan; however, in the &bsence of
such designation, the Board shall, on or after May 15,
select 8 Chairman from among its members.

2. At the time of appointraent and during incum-
bency five of the seven~-meinber board shalt e yesi-
dent property owners of the La Jolla Shores Pienned
District. The sixth member shall be g 1e3ident of the
distriet but need not own propeiy ¢ nd the seventh
member shall own property it the distriot bt need
not be a resident. Members of the boerd shall be
persons who shall bespecifically qualified by reason
of interest, training or expericnce in ari, grchitec.
ture, land development, landscape aroldtecture,
planning, urban design, or other relevant husiness or
profession to judge the effects of & propsased devel-
opment upon the desirability, properiy values, and
development of surrounding areas. At least one
member of such Board shall be a registered architect
in the State of California.

3. The Board may-adopt rules of procedure to
supplement those contained wiithin thiz Division.
Four members shall constitute & quo: .2 for the
transaction of business and & majority voig; and not
less than four affirmative votes shell e necessary to
make any Board decision.

4. The Planning Director or his designated repre-
sentative shall serve as Secretary of the Board and
as an ex officio member and meintxin records of all
official actions of the Review Bugid, The Secretary
shall not be entitled to vote.

5. All officers of the City shall cooperate with the
Board and render all reasonable assistance to it.

6. The Board shall render a report annually on
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March 31, or on request, to the Mavor.

B. POWERS AND DUTIES

1t shall be the duty of the Advisory Board to review
sll applications for permits referred to it including
applications for Pianned Residential Developments
(PRD's) within the La Jolia Shores Planned District
and tosubmit itsrecommendations or comments on
these matters in writing within 30 days to the Plan-
ning Director. When the California Environmental
Qualiry Act requires that an Environmental Impact
Report be prepared in conjunction with an applica-
tion within the Planned District, the Advisory Board
shall review this report before submitting its
recommendation to the Planning Director. It shall
also recommend to the Planning Commission any
changes to the regulations, provided such changes
are necessary for the proper execution of the adop-
ted plan, and to adopt rules of procedure to supple-
ment those contained within this Division. The Advi-
sory Board shall utilize architectural criteria and
design standards adopted bv the City Councll in
evaluating the appropriateness of any development
for which a permit is applied under this Division.

(Amendec’ 6-8-76 by 0-11852 N.S.}

8 103.0302.3 Procedures for Permits
Application and Review

A Applications for permits shall be made in ac-
cordance with the Municipal Code, Chapter IX, and
Chapter VI, Article 2, before the commencement of
any work in the erection of any new building or
structure, or remodeling, alteration, sddition, or
demolition of any existing building or structure
within the Planned District or any building which is
moved into the Planned District or any grading or
landscaping. Approval of the Planning Director is
not required for interior modifications, repairs or
remodeling, nor any exterior repairs or alterations
for which a permit is not now required.

B, The applications shall include the following:

1. The purpose {for which the proposed building,
structure or improvement is intended to be used.

2. Adequate pians and specifications indicating
dwelling unit density, lot area, lot coverage and off--
street parking.

3. Adequate plans and specifications for the
building and improvements showing the exterior
appearance, ¢olor and texture of materials, and
architectural design of the exterior.

4. Adequate plans and specifications for any
outbuildings, party walls, courtyards, fences, set-
backs, landscaping, signs, lighting or traffic safety.

5. Within the Coastal Zone, where any portion of
alot contains slopes of twenty-five percent (25%) or
greater, the information required to accompany an
application for a Hillside Review Permit, as des-
cribed in The City of San Diego Municipal Code Arti-
cle 1, Division 4, SEC.101.0454, Subsection J.2,,shall
also be required to accompany an application for a
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permit in accordance with the La Jolla Shores
Planned District. ,

6. Any other information deemed necessary by
the Adwvisory Board and the Planning Director to
judge compliance with the regulations contained
herein and other applicable laws and regulations.

C. The Building Inspection Director and the City
Engineershalirefer all applications made under-A"
above 1o the Planning Director.

D. The Planning Director may spprove, modifv ar
disapprove any application for a permit exceptthar
the Planning Director shall process applications for
PRD's in accordance with Municipal Code Section
101.0901 after receipt of written recommmendations
or comments from the Advisory Board. Action by
the Planning Director on applications other tham
those for PRD's shall follow receipt of recommenda-
tion or comments from the Advisory Board and
shallinclude a statement that the Planning Director
finds that the building, structure, or improvements
for which the permit was applied does or does not
conform to the regulations contained herein. In the
event the Planning Director determines that the
proposed development does not conform to the
regulations contained herein, the specific facts on
which that determination isbased shall be included
in the written decision provided for in paragraph
“E." following. Patio covers, decks, fences under six
feet, retaining walls, uncovered swimming pools,
unlighted tennis courts, single family residences,
landscaping and any addition to or alterationof any
structure which the Planning Director determines
to be minor in scope may be approved by the Direc-
tor without receiving a recommondation or com-
ments from the Advisory Board providing the Direc-
tor can conclude that the application confortus to
architectural criteria and design standards adop-
ted by the City Council The Planning Director may
refer an application for anyimprovementidentified
in this paragraph to the Advisory Board for a
recommendation before taking a~tinn on the appli-
cation.

E. Within 60 days after the subiudssion of 2 ¢om-
plete application to the Planning Director, the Fizn-
ning Director shall as required above, send his deci-
sion in writing to the applicant, Building Inspection
Director and City Engineer, except when the appli-
cant requests or agrees to an exicnsion of time.

F. If the Planning Director approves the applica-
tion and the Building Inspection Directar or Ciry
Engineer finds that the application corforms to all
other regulations and ordinances of The City of Szn
Diego, the appropriate department shall then issue
the permit for the work

G. Any permit granted by the City as herein pro-
vided, shall be conditioned upon the privileges
granted being utilized within 18 months after the
date of issuance of said permit. Failure to start work
within this 18-month period will automatically void
the permit unless an extension of time has been
granted by the Planning Director as set forth in
_paragraph “H.” below. Constructi n must act

it
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be commenced within the stated perioed and must
be diligently prosecuted to completion. If the City
should find that there has been no construction
substantial in character since the date of the
issuance of said permit or that there has been
during the course of development a lapse of work
for six months, the permit shall be void.

H. The Planning Director may grant an exten-
sion of time up to two years on the time limit con-
tained in a currently valid permit. To initiate a
request for extension of time, the property owner
or owners shall file a written application with the
Planning Director in the office of the Planning
Department prior to the expiration of the permit.
The Planning Director may grant the extension of
time if he finds from the evidence submitted that
there has been no material change of circum-
stances since the permit was originally granted.

1. All other applications made under the Build-
ing Code and not under Section 103.0302.3 or
involving interior work and not subject to any
regulation contained within this Division shall be
processed in the normal manner without referral
to or approval by the Planning Director.

(Amended 10-16-89 by 0-17363 N.S.)

§ 103.0302.4 Appeasls tothe Planning Corm-
mission

A. Any interested persen, governmental body
or agency may appesal from the decision of the
Planning Director to the City Planning Commus-
sion within ten days after the decision is filed
with the Planning Department. The appeal shall
" be in writing and filed in duplicate with the Plan-
ning Department upon forms provided by the
Planning Department. If an appeal is filed within
the time specified, it automatically stays proceed-
ings in the matter until a determination is made
by the Planning Commission. Any action taken by
the Planning Director on those applications
which are not submitted to the Advisory Board
for review as indicated in Section 103.0302.3
Paragraph D shall be final.

B. Upon the filing of the appeal, the Planning
Department shall set the matter for public hear-
ing before the Planning Commission giving the
same notice s provided in Section 101.0208. The
Planning Director shall transmit to the Planning
Commission a copy of his decision and findings,
and all other evidence, maps, papers and exhibits
upon which the Planning Director made his deci-
sion.

C. Decision of the Planning Commission. Upon
the hearing of such appeal, the Planning Com-
mission may, by resolution, affirm, reverse, or
modify, in whole or in part, any determination of
the Planning Director. The decision of the Plan-
ning Commission shall be final on the eleventh
day following its filing with the City Clerk, except
when an appeal is taken to the City Council as
provided in Section 103.0302.5.

(Amended 6-23-86 by 0-16670 N.S.)

2. kT
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§ 103.0302.5 Appesl from Decision of the
Planning Commission

The decision of the Planning Commission
shall be final on the eleventh day following action
by the Planning Commission unless a request to
be heard on appeal is filed in the office of the City

Clerk.

When a request to be heard on appeal is filed
with the City Clerk it shall be placed on the
Council docket for the limited purpose of deter-
mining whether the City Council will hear the
appeal. The City Council will accept an appeal for
hearing when any of the following situations are
found to exist:

1. The appellant was denied the opportunity to
make a full and complete presentation to the
Planning Commission;

2. New evidence is now available that was naot
available at the time of the Planning Commission
hearing; or .

3. The Planning Commission decision was
arbitrary because no evidence was presented to
the Planning Commission that supports the deci-
sion.

The City Council shall rely upon the record of
the proceedings before the Planning Coramission
and the written appesl. No oral presentations
shall be made to the City Council by proponents
or opponents of the project. A vote on a motion to
set the appeal for hearing shall not constitute a
vote on the merits of the appeal. If at least five (5)
members of the Council vote in favor of hearing
the appeal, the City Clerk shall set the appeal for
hearing before the City Council and give notice of
the appeal in the manner required by the Munic-
ipal Code.

{Amended 6-23-86 by 0-16670 N.S.)

§ - 103.0303 - General Regulations

The general regulations as defined herein

shall apply in the La Jolla Shores Planned Dis-

(Added 5-30-74 by O-11332 N.S8.)

§ 1038.0303.1 Planning, Zoning and Subdi-
vigion Regulations Which Shall Apply

Chapter X, Article 1, Division 1 (Definitions
and Interpretations), Chapter ¥, Ariicle 1, Divi-
sion 9 (Planned Developments), Chapter X, Arti-
cle 1, Division 4, SEC, 101.0406 (Home
Occupations in Residential Zones), and Chapter
X, Article 2 (Subdivisions), and Article 1, Division
4, SEC. 101.0458 (Sensitive Coastal Resource
Overlay Zone) of the Municipal Code shall apply
in the La Jolla Shores Planned District. All other
Divisions of Chapter X, Article 1, are superseded
in the La Jolla Shores Planned District by the
regulations contained within Chapter X, Articl
3, Division 3.

(Armended 4-18-88 by 0-17078 N.S.)

§ 103.0303.2 Nonconforming Uses and
L ANSHTE 10.305
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Structures i
A The lawful use of land which existed at the
timne the Planned District regulations became
flective and which did not conform with said reg-
lations may be continued except when specifi-
cally prohibited provided no enlargement or
additions to such use is made.

The lawful use of buildings existing at the
time the Planned District regulations became
effective with which regulations such buildings
did not conform may be continued, provided any
enlargement, addition or alterations to such
buildings will not increase the degree of noncon-
formity and will conform in every respect with all
the District regulations.

B. Any discontinuance of a nonconforming use
for a continuous period of 12 moenths shall be
deemed to constitute abandonment of any non-
conforming rights existing at the time of the
enactment of the Division.

C. Any change from a nonconforming use of
land or buildings to a conforming use shall consti-
tute abandonment of such nonconforming rights.

D. Improvements, repairs and alterations
which do not increase the degree of nonconfor-
mity of a nonconforming building, structure or
improvement shall be permitted.

E. If any nonconforming building be destroyed
by fire, explosion, act of God, or act of the public
enemy to the extent of twice the assessed value,

. according to the assessment thereof by the

ounty Assessor for the fiseal year during which
such destruction occurs, then and without further
action by the City Council the said building and
the land on which said building was located or
maintained shall from and after the date of such
destruction be subject tc all the regulations of
this Division. In the event it is determined by the
Fire Chief of The City of San Diego the destruc-
tion was incendiary in origin then the building
may be completely restored or rebuilt not exceed-
ing the size of the original building.

(Amended 12-22-76 by 0-11973 N.S.)

§ 103.0303.3 Height Limitation— Measure-
ment Of

The height of the building or structure, and
measurement thereof shall be in accordance with
this Division and Municipal Code sections
101.0214, 101.0215 and 101.0216.

(Amended 1-6-92 by 0-17726 N.S.)

§ 103.0303.4 General Design Regulations
Concurrent with the adoption of this Division,
the City Council by resolution adopted architec-
tural and design standards to be used in evaluat-
ing the appropriateness of any development for
which a permit is applied under this Division:
uch architectural and design standards shall be
lled in the office of the City Clerk as & numbered
document.

A CHARACTER OF THE AREA
MC 10-306

In this primarily single-family residential
community, & typical home is characterized by
extensive use of glass, shake or shingle overhang-
ing roof, and a low, rambling silhouette. Patics,
the atrium or enclosed courtyard, and decks facil-
itate the "inside~outside” orientation of life in
Southern California. Spanish Mediterranean and
Mexican influences are seen in the prevalent use
of the arch and of terra cotta and glazed tiles. The

.residential and commercial structures incorpa-

rate an honest use of natural building materisls
and,’in many instances, are characterized as &
truly American style of architecture, fusing the
purity and geometry of the Mexican~Spanish
period with a simplicity of materials and detail
with integrated landscape design.

B. DESIGN PRINCIPLE

Within the Hmitations implied above, original-
ity and diversity in architecture are encouraged.
The theme "unity with variety” shall be a guiding
principle. Unity without variety means simple
monotony; variety by itself is chaos. No structure
shall be approved which is substantially like any
other structure located on an adjacent parcel.
Conversely, no structure will be approved thatis
so different in quality, form, materials, color, and
relationship as to disrupt the architectural unity
of the area.

C. DESIGN REQUIREMENTS

Building materials and color are the most erit-
ical unifying elements. For this reason, roof
materials within the La Jolla Shores Planned
District shall be limited to wood shakes, wood
shingles, clay tile, slate or copper of good quality
where the pitch is 4 in 12 or preater, or other
materials which would contribute to the charac-
ter of the surrounding neighborhood. Roofs with &
pitch of less than 4 in 12 may also be covered with
crushed stone of muted dark tone. Exterior well
materials shall be limited to wood siding, wood
shingles, adobe and concrete blocks, brick, stucco,

concrete or natural stone, While .nid natvrse)

earth colors should predominate. Primary colers
may be used for accent.

- To preserve the seaside character of the comn-
munity each building shall be sited and designed
80 85 to protect public views from public rights—
of-way and public places and provide fur see-
throughs to the ocean. :

Lighting which highlights architectural features
of & structure shall be permitted. Such lighting shall

Ry
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" ¢. One (1) person for each usable off- streft
parking space on the premises, developed, locate
and maintained in accordance with the provisions
of Division 8 of this Article, plus one additional per-
son; provided, however, that not more than two (2)
parking spaces 'may be in tandem, nor more than
one (1) curb cut per front yard, street side yard or
alley be allowed for determining occupancy limits
based on parking restrictions.

2.Nosuch rental dwelling unit mayberented ff it
does not have at least one room, other than a bed-
room, with a minimum of 150 square feet of habita-
ble net floor space.

D. ADMINISTRATION

1.The Planning Director, in conjunction with the

City Manager, is authorized to promulgate adminis-

trative procedures and regulations for the adminis-
tration and enforcement of this section, and may
require a site plan or a certificate description of an
affected premise to be furnished for administrative
purposes. It is unlawful for an owner, following
thirty (30) days notification by the Planning Direc-
tor, to fail to file any site plan or certificate descrip-
tion required by regulation to be filed pursuant to
this subsection.
2.Routine and periodic inspections necessary to
verify any information required to be provided by
the owner and to generally enforce these regula-
tions shall be conducted in accordance with San
Diego Municipal Code section 101.0212 F.
E. ENFORCEMENT
1. Violations of this section may be enforced by
criminal or civil judicial actions as provided in San
Diego Municipal Code section 13.0201 and 13.0202
or in combination with any of the administrative
remedies enumerated in Chapter 1, Article 3 of the
Municipal Code,
2.1n addition to any other remedy, the Plannmg
Director, in coordination with the City Manager,
may notify the State Franchise Tax Board concern-
ing violations of this section pursuant to the provi-
sions and procedures of Revenue and Taxation
Code sections 17274 and 24436.5 regarding the
nondeductibility of certain rental expenses and
deductions respecting structures in violation of
code.
F. APPLICATION OF THIS SECTION TO NON--
CONFORMING STRUCTURES AND USES
Notwithstanding the provisions of Municipal
Code sections 101.0301, 101.0302, and 101.0303
which provide for nonconforming structures and
uses, any use of a one-family dwelling in violation of
subsection C. of this section, which use existed on
July 3,1991, shall be unlawful from and after July3,
1992,

(New Sec. 101.0463 — One~-Family Dwelling Ren-
tal Regulations — added 6-3-81 by 0-17652 N.S,; the
addition of Sec. 101.0463 made by Ordinance No.
0-17652 N.5. shall not apply in the coastal zone until
the Coastal Commission unconditionally certifies
Ordinance No. 0-17652 N.S.)

AL CODE §101.0480
§ 101.0480 / SCR (Sensitive Coastal
erlay Zone
A PURPOSE AND INTENT

The purpose and intent of the Sensitive Coastal
Resource Overlay (*SCE") Zone is to protect, main-
tain, and enhance the overall quality of the coastal
zone environment and its natural resources; to
promote balanced utilization and conservation of
coastal zone resources; and to maximize public
access to and along the shoreline consistent with
sound resource conservation principles and the
rights of private property owners. More specifically,
these regulations are designed to ensure that new
development within this SCR Zone protects public
beaches from erosion and adverse impacts on local
shoreline sand supply, maintains the geologic integ-
rity of the coastal bluffs, protects identified wetland
areas, and provides for physical and visual public
access to and along the shoreline.

B. APPLICATION OF THE SENSITIVE COASTAL
RESOURCE OVERLAY ZONE

After a public hearing conducted pursuant to
Chapter X, Article 1, Division 2, of the Municipal
Code, and upon finding that the public health,
safety, and general welfare and good zoning prac-
tice will be served thereby, the SCR Zone shall be
applied to all property located within the bounda-
ries designated on Map Drawing No. C-713, filed in
the office of the City Clerk under Document No.
00-17062. Where any portion of z parcel is located

- within the SCR Zone, the regulations of the SCR

Zoneshall be applicable to all remaining portions of
the parcel located within the Coastal Zone. The reg-
ulations of the SCR Zone shall not apply to any
property or portion thereof which is removed from
the Coastal Zone through proper legislative author-
ity.

C. PERMITTED USES

Permitted uses shall be those permitted by the
underlying zone subject to the regulations and res-

trictions of the underlying zone, except as limited

below.
‘1. Beach Areas. Permitted uses allowed in the

. beach areas, as shown on the SCR Zone maps, shall

be limited to the following:
. Lifeguard towers and stations and associated
life and security facilities.

b. Public comfort stations.

¢. Public piers.

d. Safety and public information signs.

e. Shoreline protect;ve works necessary to pre-
vent bluff and beach erosion, where needed to pro-
tect coastal dependent uses, public beach road-
ways, or existing principal structures in danger
from wave and wind action; and when designed to
eliminate or mitigate adverse impacts on local

shoreline sand supply.
f. Stairways, ramps, and other physical acces:.

structures, as proposed within an adopted commu-
nity or other applicable plan.

g. Public recreational equipment.
2.Coastal Bluff Areas. Permitted uses allowed in
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~ the coastal bluff areas, asfsjhovm on the SCR Zone

maps, shall be limited to the following:
a. Bicycle storage facilities,

' .e b. Bluff repair and erosion control structures

cessary to protect existing principal structures.
Such erosion control structures include but are not

" limited to, retaining walls and other appropriate

devices,

¢. Public comfort stations.

d. Pubiic pergolas and gazebos.

e. Public parking lots.

{. Public seating benches.

g. Open fences, provided that they do not inter-
fere with existing or designated public accessways,

h. Safety and public information signs.

i Stairways, ramps, and other physical access
structures, as proposed within an adopted cornmu-
nity or other applicable plan.

j. Subject to the special regulations set forth i in
Subsection D. hereof, single~-family residences
together with accessory structures and landscape
features incidental to residential uses.

3. Wetland Areas. Permitted uses allowed in the
wetland areas, as shown on the SCR Zone maps,
shall be limited to the foliowing: ‘

a. Aquaculture, naturestudy prcnects or similar
resource dependent uses.

b. Wetland restoration projects.

¢. Incidental public service projects, where
there is no feasible, less environmentally damaging

en provided to minimize adverse environmental
effects.

4. Wetland Buffer Areas. Permitted uses in the
wetland buffer areas, as shown on the SCR Zone
maps, shall be limited to the following:

a. Access paths.

b. Fences.

c. Other improvements necessary to protect
wetlands.

B. All Areas. Any other use, which the Planning
Director or the Planning Commission on appeal may
find to be similar in character to the uses enumer-
ated in this section and consistent with the purpose
and intent of this SCR Zone, provided that uses
proposed for wetland areas shall be limited to those

‘etemat'rve, and where mitigation measures have

uses authorized under Section 30233 of the State of <

California Public Resources Code.

D. SPECIAL REGULATIONS

Where a development, grading, landform altera-
tion, the placement or removal of vegetation, except
for historic and ongoing agricultural operations,
land division or subdivision is proposed on sensitive
coastal resource areas, as identified on Map Draw-
ing No. C-713, filed in the office of the City Clerk
under Document No. 00-17062, the following regu-

lations shall apply:

1. Coastal Biuffs.

‘ a. No structure or improvement or portion

hereof shall be placed or erected, and no grading
shall be undertaken, within forty (40) feet of any
point along a coastal bluff edge, except for the fol-
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lowing uses:

1) Essential bluﬁ' top unprovements including,
butnot limited to, a walkwayleading 1o a permitred
beach access faciliq: drainage facilities; and open
fences to provide for safety and to protect resource
areas.

2) Bluff repair and erosion control measures
including, but not limited to, structures needed to
repair damage to, or to prevent or retard erosion of,
the biuff face in order to protect existing principal
structures; provided, however, that no such mea-
sures or structures shall cause significant alteration
of the natural character of the bluff face.

3) Accessory structures and landscape fea-
tures customary and incidental to residential uses;
provided, however, that these shall be located at
grade and at least five (5) feet from the bluff edge.
Such structures and features may include: walk-
ways, unenclosed patios, open shade structures,
decks, lighting standards, walls, public seating
benches, signs, and similar structures and features,
excluding pools, spas, garages, and upper floor
decks with load bearing support structures.

b. Abluff edge setback of less than forty (40) feet,
butin no case less than twenty-five (25) feet, maybe
granted by the Planning Director where the evi-
dence contained in the geology report (see Subsec-
tion E.1.) indicates that: 1) the site is stable enough
tosupport the developmentwith the proposed biuff
edge setback; and 2) that the project can be
designed so that it will neither be subject to nor
contribute to significant geologic instability
throughout the anticipated life span of the principal
structures.

¢. Where a proposed development would lie
wholly or partially upon a coastal bluff, the follow-
ing shall apply:

1) Buildings and other structures shall be sited,
designed and constructed so as not to obstruct
views to and alongthe ocean and other scenic coas-
tal areas from public vantage points,

23 The design and exterior appearance of build-
ings and other structures visible from public van-
tage points shall be compatible with the scale and
character of the surrounding development and pro-
tective of the natural scenic qualities of the bluffs,

3) Landscaping materials shall beinstalled and
maintained so as to assure that neither during
growing stages nor upon reaching maturity will
such materials obstruct views to and along the
ocean and other scenic coastal areas from public
vantage points..

4) Native and other drought-tolerant plant
species shall be utilized in order to minimize irriga-
tion requirements and to reduce potential slide
hazards due to overwatering of the bluffs.

5) All drainage from the site shall be directed
away from any bluff edges.

2. Wetlands.

a. A buffer zone of one hundred (100) feet in
width shall be maintained around all identified
wetland areas, unless the applicant demonstrates
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that a buffer of lesser width will protect the resour-
ces of the wetland, based on site-specific informa-
tion. Such information shall include, but is not
limited to, the type and size of the development
and/or proposed mitigations (such as planting of
vegetation or canstruction of fencing) which will
also achieve the purposes of the buffer. The buffer

shall be measured landward from the wetland.,
Maps and supplemental information submitted as

part of the application shall be used to determine
the specific boundaries of the wetland and buffer.
The California Department of Fish and Game and
the United States Fish and Wildlife Service shall be
consulted in such buffer determinations.

b. All buildings or other improvements proposed
to be placed or erected, and all grading activities
proposed to be undertaken adjacent to a2 wetland
shall be located so as not to contribute to increased
sediment loading of the wetland, cause disturbance
to its habitat values, or otherwise impair the func-
tional capacity of the wetland.

E. SENSITIVE COASTAL RESOURCE OVERLAY
ZONE PERMIT PROCEDURE

1. Permit Application. The application for an SCR
Permit shall include site plans, grading plans, sec-
tions, elevations, landscaping and irrigation plans,
and drainage and runoff control plans. In addition,
all applications for shoreline protective works or
bluff development shall include a geologic report
prepared by a licensed geologist who has specific
expertise in coastal bluff erosion processes. For
applications on parcels within or partially within
the SCR designated wetland and/or wetland buffer
areas, the precise wetland boundary and buffer
areashall be mapped and environmentally sensitive
habitats identified by a qualified biologist who has
specific expertise in wetland habitats, When all such
plans, documents, and/or reports are received and
determined to be adequate by the Planning Direc-
tor, the application shall be accepted.

2. Public Hearing. The Planning Director shall
conduct a noticed public hearing for all project
applications in accordance with SEC. 101.0220.

3. Permit Exemptions. An SCR Permit shall not be
required for interior modifications or repairs, nor
any exterior repairs, alterations or maintenance
which does not increase the envelope of an existing
building or accessory structure,

4. Administration of Permit. The Planning Direc-
tor or a designated representative shall administer
the SCR Permit. An SCR Permit shall not be issued
unless the available information supports the find-
ings of fact as set forth in Subsection E.B. of this
section. In issuing an SCR Permit the conditions of
permit approval, asset forth in Subsection E.6.,and
any other applicable conditions, shall be imposed
where necessary and desirable to protect the public
health, safety, and general welfare.

5. Required Findings of Fact. Based on the infor-
mation derived from the plans, documents, and
studies submitted; from testimony received at the
public hearing; and from any field investigations
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made, the Planning Director (or the Planning Com-
mission or City Council on appeal) shall decide
whether to issue the SCR Permit as requested. A
permit shall be issued provided that all of the find-

© ings of fact set forth below can be supported by the

information available at the time of the hearing and
by the conditions imposed:

a. The proposed development will be sited,
designed, ang constructed to minimize, if not pre-
clude, adverse impacts upon sensitive coastal
resources and environmentally sensitive areas.

b. The proposed development will not encroach
upon any existing physical accessway legally util-
ized by the public or any proposed public accessway
identified in an adopted community plan; nor will it
obstruct views to and along the ocean and other
scenic coastal areas from public vantage points.

c. The proposed development will minimize the
alteration of natural landforms and will not result
in undue risk from geologic and erosional forces
and/or flood and fire hazards.

d. The proposed development will not contribute
to the erosion of public beaches or adverselyimpact
local shoreline sand supply. Shoreline protective
works will be designed to be the minimum necessary
to adequately protect existing principal structures,
to feduce beach consumption and to minimize
shoreline encroachment. '

e. The proposed development will not adversely
affect the General Plan, the Local Coastal Program,
or any other applicable adopted plans and pro-
grams.

6. Conditions of Permit Approval. In approving
the issuance of an SCR Permit, the Planning Direc- -
tor (or Planning Commission or City Council on
appeal) shall impose conditions as deemed neces-
sary or desirable to enable the required findings of
facttobe fairly made and/or to be sustained in their
validity. The conditions imposed shall, where appli-
cable, include but need not be limited to the follow-
ing: ‘

a. Where property on which a proposed devel-
opment would be located lies between the shoreline
and the first public roadway, as designated on Map
Drawing No. C-731, and includes a sandy or cobble
beach or passable rock headland, lateral access
alongthe shorelinefor passive recreational use shall
be offered for dedication as a public easement.
Access shall be at 2 minimum width of twenty-five
(25) feet measured from either: 1) the toe of an
existing coastal bluff; or 2) the first line of terrestrial
vegetation where there is no coastal bluff, or 3) an
existing or proposed seawall or other protective
device, to the mean high tide line. If the beach or
headland width is less than twenty- five (25) feet,
the lateral access shall include the entire beach or
headland area.

b. Where property on which a proposed devel-
opment would be located lies between the shoreline
and the first public roadway, a vertical and/or vis-
ual accessway not less than ten (10) feet in width
and running the full depth of the property shall be

3 SeR-Overlay 3LES




b

-

5101.0480

SAN DIEGO MUNICIPAL CODE

- offered for dedication as a pubhc easement; pro-

“vided that the need for such accessway has been

identified within an aaopned community or other

exists within a iateral distance of five hundred

.apphcable plan, or that no other such easement

(500) feet of the project site. If there is evidence of
an existing public accessw ay on-site, such access-
way shall be retained if feasible; if not feasible, an
alternative accessway shall be provided on-site,

c. Where a proposed development would lie
wholly or partially upon a coastal bluff:

1) The permittee shall, prior to the approval of
the SCR Permit, execute and record a waiver of
public liability for the approved development.

2) The bluff face including all the area berween
the toe of the existing bluff and the bluff edge shall
be conserved through a deed restriction, open space
easement or other suitable instrument acceptable
to the Ciry.

d. Where a shoreline protective device, cliff-re-
taining wall or similar structure is proposed, the
permittee shall, prior to the approval of the SCR
Permit, execute and record a waiver of public liabil-
ity for the approved development.

e. Where a proposed development would be situ-
ated on a parcel located within or partially within
the SCR designated wetland or wetland buffer area,

- the documented wetlands or wetland buffer zone,

as required in Subsection D.2. of thissection,shall be
conserved through an open space easement or

.gther suitable instrument acceptable to the City. In

eviewing and approving development plans, the
Planning Director shall determine that the devel-
opment is consistent with the special regulations
contained in Subsection D. of this section. Where a
review of the development plan is sought in con-
Jjunction with a conditional use permit, planned de-
velopment permit or coastal development permit,
the Planning Director shall add to such permits, any
conditions which are determined necessary to find
the development consistent with the requirements
of the SCR Zone.

7. Appeal of Permit. The decision of the Planning
Director may be appealed to the Planning Commis-
sioninaccordance with SEC. 101.0230. The decision
of the Planning Commission may be appealed tothe
City Council in accordance with SEC. 101.0240.

8.Final Action. The decision of approving, condi-
tionally approving or disapproving the application
by the Planning Director (or Planning Commission
or City Council on appeal) shall be filed with the City
Clerk, the Zoning Administrator, the Engineering
and Development Department, and the Building
Inspection Department and a copy shall be mailed
to the applicant.

8. Expiration. Any S8CR Permxt granted as herein
provided shall be conditioned upon the privileges
granted being utilized within thirty-six (36) months

er the effective date thereof, except as otherwise
rovided within a phasing programcontained in: 1)
adevelopment agreement entered into between the
City and the owners of the subject property; 2) a
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specific plan applicable to the subject property; or
3) as otherwise provided by resolution approved by
the City Council upon recommendation of the Plan-
ning Commission. Failure to utilize such permit
within such period will automatically void same,
unless an extension of time has been granted by the
Planning Director or the Planning Commission as
set forth in Subsection E.10. of this section. Con-
struction must actually be comumenced within the
stated period and must be diligently prosecuted to
corapletion, pursuant to SEC. 101.0508,
10. Extension of Time.

a. The Planning Director may, by resolution,
grant one or more extensions of time, with no single
extension to exceed thirty-six (36) months, for a
valid SCR Permit. To initiate a request for extension
of time, the property owner or owners shall file a
written application with the Planning Department
prior to the expiration of the SCR Permit. The Plan-
ning Director may grant the extension of time if it is
found from the evidence submitted that there has
been no material change of circumstances since the
permit was originally granted,

b. The decision of the Planning Director regard-
ing an extension of time may be appealed to the
Planning Commission in accordance with SEC.
101.0230. The decision of the Planning Commission
may be appealed to the City Council in accordance
with SEC. 101.0240.

(Added 4-18-88 by 0-17062 N.S.)
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COASTAL BLUFFS AND BEACHES GUIDELINES INTRODUCTION
{ Approved - November 18, 1997

The Coastal Bluffs and Beaches Guidelines are intended to assist in the interpretation and implementation of the
development regulations for sensitive coastal bluffs and coastal beaches contained in Chapter 14, Article 3, Division
1, Environmentally Sensitive Lands Regulations. Every development proposed on 2 sensitive coastal bluff (within
100 feet of the bluff edge) or on a site containing a coastal beach (where the development will be within 100 feet
of the beach) will be subject to the environmentally sensitive lands regulations and will be evaluated for
conformance with these guidelines as part of the review process for the required Site Development Permit uniess
the proposed development is exempt from the environmentaily sensitive lands regulations pursuant to Section
143.0110(c). In addition to the findings required for the Site Development Permit, supplemental findings for
environmentally sensitive lands must also be made to approve the development. A Coastal Development Permit
will be required in addition to the Site Development Permit.

The Coastal Bluffs and Beaches Guidelines are divided into three sections as follows:

Section I: Explanation of Definitions

This section provides additional explanations of the definitions for terms pertaining to coastal bluffs and coastal
beaches that are defined in Chapter 11, Article 3, Division 1, Land Development Te rms. The distinction between
‘coastal bluffs and sensitive coastal bluffs is clarified.

Section I1: Description of Regulations

This section provides detailed explanations for specific regulations contained in the environmentally sensitive lands
regulations. The environmentally sensitive lands regulations must be complied with and the Coastal Bluffs and
Beaches Guidelines provide details on the regulations and explanations on how compliance can be achieved.

Section I1I: Coastal Bluff Measurement Guidelines

This section provides detailed guidelines and illustrations for determining the location of the bluff edge for sensitive
coastal bluffs and measuring the required setbacks from the bluff edge.
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Section I
Explanation of Definitions

For each of the following terms, the definition is repeated (in italics) from Chapter 11, Article 3, Division 1, Land
Development Terms, followed by additional information intended to clarify the definitions. The additional
information provided is not part of the definition.

(A Coastal Bluff

Coastal Bluff means an escarpmem or steep face of rock, decomposed rock, sediment, or soil resulting ﬁvm
erosion, faulting, or folding of the land mass that has a vertical relief of 10 feet or more and is located in the

coastal zone.

A coastal bluff is a naturally formed precipitous landform that generally has a gradient of at least 200 percent (1:2
slope) with a vertical elevation of at least 10 feet. See Diagram I-1. The gradient of a coastal bluff could be less
than 200 percent but the vertical elevation must always be at least 10 feet. A coastal bluff is 2 form of
environmentally sensitive lands that is included in the definition of steep hillsides. The coastal bluff includes the
bluff face which is all the area between the toe of the bluff and the bluff edge. Steep Landforms meeting the
criteria of coastal bluffs occur both inside and outside the Coastal Zone. These landforms and all other steep
hillsides, both inside and outside the Coastal Zone, are regulated by the steep hillside regulations of the
environmentally sensitive lands regulations (Section 143.0142) and are subject to the Steep Hillside Guidelines.

Diagram I-1: Coastal Bluff

Sluff edge
\

(B)  Sensitive Coastal Bluff

Sensitive Coastal Bluff means a coastal bluff that is designared within Hazard Category Numbers 41 through 47,
inclusive, on the City's Geologic Hazard Maps plus the area of an additional 100-foot landward strip located
landward and contiguous 10 the coastal bluff edge.

Sensitive coastal bluffs are a form of coastal bluffs that are generally located along the shoreline and adjacent to
coastal beaches. Sensitive coastal bluffs include the bluff face and the area of the top of bluff located within 100
feet of the bluff edge. See Diagram I-2. Because of their location, -sensitive coastal bluffs are regulated differently
than other coastal biuffs (or steep hillsides). Although they technically meet the definition of steep hillsides,
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sensitive coastal bluffs are regulated by a separate regulation section in the environmentally sensitve lands
regulations (Section 143.0143) and are subject to the Coastal Bluffs and B Beaches Guidelines.

Diagram I-2: Sensitive Coastal Bluff

Biutt edg

Top of Binit

(&)} Coastal Beach

Coastal Beach means the land between the edge of the sea and the first line of terrestrial vegeration or development
or the roe of an adjacent sensitive coastal bluff or seawall, whichever is most seaward.

A coastal beach is an Environmentally Sensitive Land that is generally defined as the land lying between the
shoreline and the toe of the adjacent sensitive coastal biuff or seawall. If no seawall or bluff exists, the landward
limits of the coastal beach shall be the first line of terrestrial vegetation. See Diagram I-3

Diagram I-3: Coastal Beach

First Line of
tarrestrial vagsiation

Edge of sea

(D) Coastal Bluff Edge

Coastal Bluff Edge means the seaward-most termination of the top of a sensitive coastal bluff where the downward
gradient of the land surface begins to increase more or less continuously until it reaches the general gradzem‘ of
the coastal blyff face.

The coastal bluff edge is the upper termination of a coastal bluff face where the downward gradient of the top of
bluff increases more or less continuously until it reaches the general gradient of the bluff face. When the top edge

3
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' . of the coastal bluff is rounded away from the bluff face as a result of erosional processes related to the presence

- of the bluff face, the coastal bluff edge shall be defined as that point at the top of bluff nearest the bluff face beyond

which the downward gradient of the land surface increases more or less continuously until it reaches the general

gradient of the bluff face. If evidence shows that the rounding is a result of geologic processes other than processes

related to the presence of the bluff face, the location of the coastal bluff edge shall be determined throu:h
consxderanon of the available geologlc data.

In a case where there is a step like feature at the top of the coastal bluff, the landward edge of the topmost riser
shall be considered the coastal bluff edge.

The coastal bluff edge is a continuous line across the entire length of the coastal bluff on the prermses from which
all bluff setbacks shall be measured.

See Section III, part (A) for details on determining the location of the coastal bluff edge for sensitive: coastal bluffs.
(E) Coastal Bluff Face

Coastal Blyff Face means that portion of a sensitive coastal bluff lying berween the toe of the existing bluff and the
coastal bluff edge.

The coastal bluff face is vertical or contains a relatively steep consistent gradient and may be rounded at the top,
adjacent to the coastal bluff edge. When the bluff is rounded at the top as a result of erosional processes due to

. the presence of the bluff face, the bluff face shall include the rounded portion. The coastal bluff face of a sensitive
coastal bluff (at least at the toe of the bluff) is typically subject to marine erosion. See Diagram I-4.

Diagram 14: Coastal Bluff Face

Biuft edge

Generafly, no development is permitted on the face of a sensitive coastal bluff, except as permitted in Section
143.0143(h) and (I) of the Environmentally Sensitive Lands regulations.




E

i

. Land Development Manuat - Coastal Bluffs & Beaches Guiﬁeiines - ' 11/18/97

v Section IT
: Description of Regulations

The regulations for development proposed on a sensitive coastal bluff are located in Section 143.0143. The
regulations for development proposed on a site containing a coastal beach are located in Section 143.0144. The
following guidelines are intended to aide in the interpretation and implementation of pertinent development
regulations in these sections. The numbers referenced for each development regulation refer ta the Code section
numbers of the draft environmentally sensitive lands regulations. The text provided for each regulation does not
repeat the Code language but rather restates the regulation with more details and explanations. .

(A) 143.0143(a) Development on the Face of a Sensitive Coastal Bluff

In general, development is not permitted on the face of a sensitive coastal bluff. Only erosion control
facilities, essential public drainage facilities, and public physical beach access facilities are permitted on
the face of a sensitive coastal bluff, subject to the regulations in Section 143.0143(g) and (h). Other uses
identified in Section 143.0130(a) are permitied on the sensitive coastal bluff, landward of the bloff edge,
and only in compliance with the required setbacks from the bluff edge, pursuant to Section 143.0143(f).

Where a stepped bluff landform exists, all of the area of the site that is seaward of the bluff edge (measured

at the uppermost riser within the premises) shall be considered the bluff face. This shall include the
generally horizontal steps that are below the uppermost riser.

(B) 143.0143(H)° Distance from Coastal Bluff Edge of Sensitive Coastal Bluffs

Development proposed on a sensitive coastal bluff, including primary and accessory structures, and
grading, shall be located at least 40 feet landward from the coastal bluff edge, except as follows:

(¢Y)

@

- A distance of more than 40 feet from the coastal bluff edge may be required based on current

geologic conditions.

Development may be located less than 40 feet but not less than 25 feet from the coastal bluff edge
if there is evidence in a geology report that the site is stable enough to sujjort the development
at the proposed distance and if the development will neither be subject to nor contiibvte 1o
significant geologic instability. In determining the stability of the sensitive coastal bluff,
consideration shall be given to the rate of bluff retreat to determine whether the proposed
development will be impacted within a reasonable economic life-span, taken to be 75 years. If a
development is approved with a less-than-40-foot distance to the coastal bluff edge, future erosion
control measures may be precluded if it cannot be demonstrated that the bluff stability is in danger.
Air-placed concrete, retaining walls and seawalls will only be permitted when the principal
structure or public improvements are in eminent danger.

Note: If a seawall (or other stabilization/ erosion control measure) has been installed due to
excessive erosion on a premises, that premises shall not qualify for a reduction of the required 40-
foot distance to the coastal bluff edge. Since the instability of the coastal bluff necessitated the
installation of the seawall, the coastal biuff would not be considered stable enough to support
development within the 40-foot bluff edge setback.

5
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(3) A distance of five feet from the coastal bluff edge may be granted for landscape fearures and
accessory structures that are located at grade so that they are not elevated at the base or constructed
with a raised floor. Permitted features and structures include landscaping, paved walkways, at-
grade decks, unenclosed patios, open shade structures, lighting standards, fences and walls, seating
benches, and signs. A distance of five feet from the coastal bluff edge may not be granted for
buildings, garages, carports, pools, spas, and raised decks with load bearing support structures.

4) Fences on the side property lines are not subject to a distance requirement from the coastal bluff
edge as long as the fence is an open fence and does not exceed 5 feef in height. This type of fence
may extend to the coastal biuff edge only when it is located at the side property line, but in oo case
may the fence extend onto the coastal bluff face. Any fence proposed across the coastal bluff (i.e.
parallel to the coastal bluff edge) must be set back at least 5 feet from the coastal bluff edge, unless
it is determined that the fence is needed to provide safety and to protect resource areas, in which
case such fence must be an open fence and shall not exceed a height of 5 feet.

~ 143.0143(g) Erosion Control Measures

Erosion control measures include, but are not limited to, retaining walls, air-placed concrete, and other

structures, devices or methods appropriate for controlling or minimizing erosion of the sensitive coastal

bluff. All feasible methods of erosion control shall be considered, including sandbags, revegetation, and
drainage diversion and improvements.

Erosion control measures do not include those preventive measures required for soil stabilization or
drainage,

Air-placed concrete, retaining walls, and buttress fills shall only be used to protect existing principle
structures or public improvements and if it is determined that no other feasible less impacting method will
accomplish the erosion control. Such measures shall not be used to accommodate proposed development
nor to increase the area of the top of bluff.

The installation of erosion control measures shall not affect the location of the coastal bluff edge.
143.0143 (§)  Visual Corridors for Sensitive Coasml Bluffs

A site-specific analysis shall be conducted to determine and quantify the impact of the proposed
development upon visual access to the ocean. If a visual corridor is feasible and all criteria in Section
143.0143(j) are met, the appropriate corridor shall be required as a condition of development approval.
Consideration may be given to the development of the adjacent property in determining the appropriate
width of the view corridor on the subject premises, so that the overall width of the corridor is at least 10
feet when measured across both properties. Any such required corridor shall be created and approved by
the City Manager prior to the commencement of any construction on the premises.

No structures or other obstructions that will impede views shall be installed within the boundaries of any
required visual corridor. Open fencing and landscaping may be installed within the view corridor provide d
such improvements do not significantly obstruct views to the ocean.
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When remodeliﬁg is proposed to an existing structure and the existing development is to be retained which
precludes the establishment of a 10-foot wide visual corridor, the preservation of any pamal existing visual
corridor on the premises will be accepted. -

143.0143 (k) \;’errical Public Access Easements for Sensitive Coastal Biuffs
A site-specific analysis shall be conducted to determine and quantify the impact of the proposed

development upon vertical access to the ocean. If the impacts of the proposed development justify in
nature and scope the need for such access, the appropriate easements shall be required as a condition of

~ development approval. Any such required easements shall be created and approved by the Cn:y M&nager

prior to the commencement of any construction on the premises.

No structures or other obstructions that will impede access shall be installed within the boundaries of any
required vertical acceess easement. Open fencing and landscaping may be installed within vertical
easements provided such improvements do not hinder access or significantly obstruct views to the ocean.

If vertical access is determined to be required on a premises where there is evidence that such access exists,
the existing access shall be retained, if feasible, through the easement requirement. If not feasible, an
alternative access easement shall be provided on the same premises.

In determining whether the proposed development justifies the need for the requirement of a vertical public
access easement, the following factors shall be considered:

- Appropriateness of access

- Privacy rights of landowner

- Existing public access

- Historic public use

- Intensification of land use

- Habitat values of the site

- Topographic constraints of the site

- Fragility of environmentally sensitive lands in the vicinity

- Narure of development in the vicinity

- Development’s effect on current and projected demands for access and recication
- Physical obstructions and the aesthetic, visual or recreational vaiue of public use areas

- Recreational needs of the public

- Impact of development on public's use of beach areas

(F) 143.0144(a) Development on Coastal Beaches

Any site that contains any portion of a coastal beach shall be subject to a Site Development Permit uniess
the proposed development qualifies for an exemption pursuant to Section 143.0110(c). The uses permitte d
on the coastal beach are only those listed in Section 143.0130(b), all of which are public facilities. If a
privately owned premises contains a coastal beach, the private development shall occur on the portion of
the premises that does not contain the coastal beach. If no such area exists or if such area is infeasible for
development, a deviation from the environmentally sensitive lands regulations must be requested with the
Site Development Permit.




-+

(OF

LandDévelopment Manual - Coastal Bluffs & Beaches Guidelines .~ 11/18/97

143.0144(c)  Visual Corridors for Coastal Beaches

A site-specific analysis shall be conducted to determine and quantify the impact of the proposed
development upon visual access to the ocean. If a visual corridor is feasible and all criteria in Secrion
143.0144(c) are met, the appropriate corridor shall be required as a condition of development approval.

Consideration may be given to the development of the adjacent property in determining the appropriate
width of the view corridor on the subject premises, so that the overall width of the corridor is ar least 10
feet when measured across both properties. Any such required corridor shall be created and approved by
the City Manager prior to the commencement of any construction on the premises.

No structures or other obstructions that will impede views shall be installed within the boundaries of amy
required visual corridor. Open fencing and landscaping may be installed within the view corridor provided
such improvements do not significantly obstruct views to the ocean. ‘

When remodeling is proposed to an existing structure and the existing development is to be retained which
precludes the establishment of a 10-foot wide visual corridor, the preservation of any partial existing visual
corridor on the premises will be accepted.

(H) 143.0144 (d) and (&) Vertical and Lateral Easements for Coastal Beaches

A site-specific analysis shall be conducted to determine and quantify the impact of the proposed
development upon vertical and lateral access to the ocean. If the impacts of the proposed development
justify in nature and scope the need for such access, the appropriate easements shall be required as a
condition of development approval. Any such required easements shall be created and approved by the
City Manager prior to the commencement of any construction on the premises.

No structures or other obstructions that will impede access shall be installed within the boundaries of any
required easement. Open fencing and landscaping may be installed within a vertical easement provided
such improvements do not hinder access to the ocean.

If vertical or lateral access is determined to be required on a premises where there is evidence that such
access exists, the existing access shall be retained, if feasible, through (ix. casement requirement. If not
feasible, an alternative access easement shall be provided on the same premises.

If a beach or headland width is less than 25 feet, the lateral access easement shall include the entire beach
or headland area.

In determining whether the proposed development justifies the need for the requirement of a vertical public
access easement or a lateral access easement, the following factors shall be considered:

- Appropriateness of access

- Privacy rights of landowner
- Existing public access

- Historic public use

- Intensification of land use

- Habitat values of the site
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- Topographic constraints of the site

- Fragility of environmentally sensitive lands in the vicinity

- Nature of development in the vicinity

- Development’s effect on current and projected demands for access a.nd recreation

- Physical obstructions and the aesthetic, visual or recreational value of public use areas
- Recreational needs of the public

- Impact of development on public's use of beach areas
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Section III
Bluff Measurement Guidelines

The following guidelines provide details on determining the location of the bluff edge for sensitive coastal bluffs
and measuring the required bluff edge setback. '

(A) Determination of Coastal Bluff Edge for Sensitive Coastal Bluffs

The following are examples of typical sensitive coastal bluff configurations with the determination: of the: coastal
bluff edge identified: '

(1) Simple Bluff

The coastal bluff edge is a line across the sensitive coastal bluff at the seaward edge of the top of bluff.
The line of the coastal bluff edge is formed by measuring the uppermost point of change in gradient at anty
location on the subject premises. See Diagram III-1.

Diagram III-1: Simple Bluff
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Plan View Seston A-A

(2 Step-like Bluff Formation:

If the sensitive coastal bluff contains a step~1ike feature, the coastal bluff edge shall be measured at the
change in gradient of the uppermost step within the subject premiscz. See Diagram TI-2.
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Diagram III-2: Step-like Bluff Formaion
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3 Sensitive Coastal Bluff with a Seawall

If the coastal bluff face has been partially altered with the installation of retaining walls, seawalls, or other
device, the coastal bluff edge shall be considered the pre-existing change in gradient and shall contimue to
be measured as described in (a), above. That is, the installation of a seawall shall not affect the location
of the coastal bluff edge. See Diagram IHI-3.

Note: If a seawall has been installed on a premises due to excessive erosion, that premises shall not qualify
for development at a reduced distance from the coastal bluff edge. Since the instability of the sensitive
coastal bluff necessitated the installation of the seawall, the sensitive coastal bluff would not be considered
stable enough to support development within the 40-foot distance to the coastal bluff edge.

Diagram III-3: Sensitive Coastal Bluff with a Seawall
Biluff edg
"y

General grid
osftopat®

Blutf edge

LN X 11
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4) . Modified Landform

Where a coastal bluff face has been altered by grading and/or retaining wall, the coastal bluff edge shail
be determined from the original geometry of the natural ground surface, projected to the present ground
surface. See Diagram II-4. This may be determined by geotechnical investigation and/or historic

documents such as photographs and maps.
Diagram III-4: Modified Landform

surfsce Tap af Bl

Modified Landtorm

(5 Sea caves

Where a sea cave (a natural cavity or recess beneath the surface of the earth that is formed by or a result
of marine erosion) or overhang exists, the coastal bluff edge shall be either the simple bluff edge (See
Diagram III-5(A)) or 2 line following the landward most point of the sea cave projected to the ground
surface above (See Diagram III-S(B)), whichever is more landward.

Dzagrarn I1-5: Sea Caves .
(A) B

8luff edge for site
{simple biuff edge)

- . .

]
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(6) Gullies

Where a gully (é small, local erosional feature that results in a minor perturbation of the bluff face) has
developed that does not accommodate drainage from off-site, the coastal bluff edge shall follow the
landward limits of the gully. See Diagram II-6:

Diagram MI-6: Gully

Beach.. ]

RN

Gutly
) Coastal Canyons

Where a site is bounded on at least one side by a coastal canyon (a large, established regional drainage
course that traditionally accepts runoff from off-site), the coastal bluff edge is defined as the portion of the
site which drains directly into the ocean. That portion of the site which drains first to the canyon (landward
of the drainage divide) is not considered to be a sensitive coastal bluff. See Diagram III-7.

Diagram MI-7: Coastal Canyon

7
See Coasua/Bluff Edge Oetall

Coastal Canyan Coastal Canyon/Bluff Edge datall

(B) Measurement of Distance from Coastal Bluff Edge for Sensitive Coastal Bluffs

The distance from the coastal bluff edge required for development on a sensitive coastal bluff is measured
landward and perpendicular to every point along the coastal bluff edge. The line of the required distance

from the coastal bluff edge will result in a line that is parallel to the coastal bluff edge. See Diagram III-8.

13
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. - ) Diagram HI-8: Distance from Coastal Bluff Edge
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PET SON & PRICE
A PROFESSIQONAL CORPORATION
EDWARD E WHITTLER - - . Carlsbad Office
HAL A SCARR : LAWYERS 701 Palomar Airport Road :
MATTHEW A. PETERSON ¢ i H 4 31ds '
LARRY o MURM A , Union B inli of Cahfor{ua Building Suite 170
LOUIS A. GALUPPO 530 “B” Street, Suite 1700 Carlsbad, California 92009-1026
%LIR.: SRéALEWSKI San Diego, California 92101-4454 Telephone (760) 431-4575
LASER Telephone (619) 234-0361 Fax (760) 4314579
Fax (619) 234-4786 )
OF COUNSEL File No.
PAUL A. PETERSON
4196.004
Via Fax & Messenger
April 12, 2000
DECEIVER
Ms. Sherilyn Sarb, District Manager APR 13 2000
California Coastal Commission  CAUFORNIA
3111 Camino Del Rio No., Ste. 200 COASTAL COMMISSION
San Diego, CA 92108-1725 - SAN DIEGO COAST DISTRICT

Re: Summit Resaurces, LP
Coastal Development Permit No. A-6-L.1S-89-160
Coastal Commission Meeting May 8-12, 2000
Dear Sherilyn:

Attached please find a copy of a letter addressed to Tim Martin dated April 11, 2000

from Curtis Burdett of Christian Wheeler Engineering. His lefter addresses two issues .

which were discussed at the Coastal Commission meeting on Monday, April 10, 2000.

LANDSCAPING AND IRRIGATION

The first deals with landscaping. It is our client's desire to have Special Condition
No. 3B modified to be consistent with the recommendations as contained within the
attached letter. It is our understanding having discussed this matter with Lee McEachern
and Laurinda Owens that Staff would consider a modification to the Landscaping and

Irrigation Condition if it could be demonstrated that landscaping and irrigation (if restricted

and controlled) would not adversely affect the stability of the biuff. ' EXHIBIT NO. 16 |

APPLICATION NO.
A-6-LJS-99-160
Letter dated 4/12/00

from Applicant’
Representative
w/attachments

| c(P’agee 1 of 29) I




Ms. Sherilyn Sarb, District Manager
California Coastal Commission
April 12, 2000

Page 2 a

SAFETY OF EXISTING STRUCTURES

The second issue, which is addressed by the attached letter, is the issue which was
brought up by Chairperson Wan and a couple of the other Commissioners. Some of the
Commissioners wanted some type of assurance that the existing structure(s) located
within the 25 ft. setback are safe and would not be adversely affected by the proposed .
improvements landward of the 25 ft. setback. As you can see by the attached letter, these

assurances have now been made.

NONCONFORMING USES AND STRUCTURES (Municipal Code §103.0303.2)

Based upon the testimony of Ralph Faust, Esq. at the last hearing and the fact that
it has been determiﬁed inappropriate for Staff to use the 50% demolition of the exterior
walls “Rule of Thumb” to classify the project as “new development,” our client will proceed
with the project as approved by the City of San Diego. As you know, our client's home
reduces the degree of nonconformity in certain portions of the existing structure. As Mr.
Faust stated, the standard, whibh is applicable to the project, is contained within the
Certified LCP in Municipal Code §103.0303.2. In addition to subparagraph D, which states
that improvements, repairs and alterations ... “shali be permitted,” we also assert that
subparagraph A is applicable. If the Commission were to require demolition, then

obviously our client would not be able to “use the building” pursuant to §103.0303.2(A). In

(Aof 29)
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Ms. Sherilyn Sarb;, District Manager
California Coastal Commission

April 12, 2000
Page 3

light of these legal determinations, we would again urge the Staff to revise its report

consistent with the strikeout/underline, which is attached hereto.

If Staff continues to persist in classifying this project as new development, our
client’s slightly modified project which retains over 50% of the exterior walls as submitted

to Staff last Thursday, April 6, 2000 is still available to the Commission for approval in May.

BLUFF EDGE DETERMINATION

Finally, as we understand it, Staff has taken the position that they do not agree with
the City of San Diego’s determination of the location of the biuff edge. Please provide us
with your Geotechnical, Soils, and Land Surveying Studies and Analysis which
substantiate your position in this regard consistent with the City's definition of bluff edge as
contained in the Certified LCP. Also, please provide us with an Exhibit or
Diagram which depicts Staff's determination of the location of bquf edge on or before
Monday, April 17, 2000. Obviously, our client’s Dévelcpment and Design Team would like
the opportunity to evaluate Staff's location of bluff edge to determine what effect, if any, the

Staff proposed location of the bluff edge will have on the proposed project.

As a final note, if Staff is going to be presenting an Addendum or any Supplemental

Information (or revised Conditions) to the Coastal Commission for its hearing in May, we

(30¥ a9)
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Ms. Sherilyn Sarb, District Manager

California Coastal Commission
April 12, 2000

Page 4

would sincerely appreciate receiving that information by no later than Monday, May 1,

2000 so that our client's Development and Design Team can have an opportunity to

evaluate and respond to the Supplemental Information.

Thank you for your courtesy.
Sincerely,

PETERSON & PRICE
A Professional Corporation

Matthew A. Peterson

Enclosure

cC:

Chairperson Sara Wan and Members of the California Coastal Commission
Peter M. Douglas, Executive Director

Chuck Damm, Senior Deputy Director

Debra Lee, Deputy Director

Raiph Faust, Esq., Chief Legal Counsel

Lee McEachern, Supervisor of Regulation & Planning

Laurinda Owens, Coastal Planner

Mark Johnson, Senior Geologist, State of CA Coastal Commission

Curtis R. Burdett, C.E.G., Christian Wheeler Engineering

Michael J. Pallamary, Director of Mapping, P&D Consultants, Inc.

‘Tim Martin, Associate, Don Edson Architects AlA & Associates

Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP
Summit Resources, LP
(All with copies of Enclosures)

(4 of 39)



i CHRISTIAN WHEELER
gt NGINEERING
i
April 11, 2000
Don Edson Architect, A LA. & Assodates, Inc. CWE 198.054.10
5752 Obetlin Drive, Suite 104
San Diego, California 92121
ATTENTION: Tim Martin
SUBJECT: RESPONSE TO CALIFORNIA COASTAL COMMISSION, SINGLE-
FAMILY RESIDENCE REMODEL, 1900 SPINDRIFT DRIVE, LA
JOLLA, CALIFORNIA.

REFERENCES: 1) Geologic Reconnaissance, Single-Family Residence Remodel Project, 1900
Spindrift Drive, La Jolla, California by Christian Wheeler Engineering, Report No.
198.054.1, dated October 2, 1998.

2) Report of Preliminary Geotechnical Investigation, Single-Family Residence
Remodel, 1900 Spindrift Drive, La Jolla, California by Christian Wheeler
Engineering, Report No. 198.054.5, dated March 23, 1999.

La Jolla, California by Christian Wheeler Engineering, Report No. 198.054.7, dated

3) Slope Stability Analysis, Single-Family Residence Remodel, 1900 Spindrift Drive, .
February 25, 2000.

4) Coastal Development Permit Application #A6-L]S-99-160/Summit Reésources,
Single-Family Residence Remodel, 1900 Spindrift Drive, La Jolla, California by
Christian Wheeler Engineering, Report No, 198.054.9, dated March 23, 2000.

Dear Ladies and Gentlemen:

In accordance with the request of Mr. Matthew Peterson of Peterson & Price, we have prepared this
letter to present additional information that was requested orally by the California Coastal Commission
in their April 2000 meeting in Long Beach. The two issues discussed in this letter include: 1) the
possible effects of on-site irrigation on the stability of the bluff, and 2) the safety of the existing
improvements that are within 25 feet of the edge of the bluff.

IRRIGATION

We understand that irrigation is to be limited to those portions of the site greater than 25 feet from the

edge of the bluff. The referenced slope stability report indicates that the bluff has a factor of safety
with regard to slope failure of at least 1.5 for all portions of the site greater than 25 feet landward of .
the edge of the bluff. Itis our opxmon that if the on-site itrigation is designed, installed, and

maintained in accordance with the City of San Diego landscaping guidelines, the n:ngatlon will have no

4925 Mercury Street ¢+ San Diego, CA 92111 + 858-496-9760 + FAX 858-496- 9'/'5?F

29)
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sigﬁiﬁcant adverse impact on the stability of the bluff. In order to ensure that the irrigation will have
no adverse effect on the stability of the bluff, the following additional measures are recommended:

1)  All new landscaping to be located within the 25-foot setback from the edge of the bluff should be

drought-tolerant native species.
2) No itrigation should be permitted with 25 feet of the edge of the bluff.
3)  All irrigation systems should incorporaté the following:

a) Include and install a City-approved, electrically controlled, automatic fain-shutoff device.
b) Include and install an electric irrigation controller. The controller should be seasonally
adjusted to operate the system with the least practical amount of water applied (minimum

evapotranspiration rate).
SAFETY OF EXISTING IMPROVEMENTS

The referenced reports (see above) which were provided to the City of San Diego and to the California
Coastal Commission as evidence supporting a 25-foot setback for any new structures indicate that the
site is very stable. There is an existing seawall built in the 1920’ as well as gunite that protects the
face of the coastal bluff from erosion. These improvements: which were acknowledged and
authorized by a California Coastal Commission permit in 1977 (F-5929), have performed well over the
yeats, and although probably not needed to stabilize the site at the time of installation, have effectively
stopped both basal erosion and recession of the upper edge of the slope/bluff. A review of available
historical photographs indicates that conditions have remained essentially unchanged at the site for the

past 50 to 60 years.

The referenced reports indicated that recession of the Cretaceous-age bedrock in the vicinity of the site
is generally limited to a few inches per decades, even if there were no seawall, or gunite on the bluff.
The recession rate of the Quaternary-age terrace deposits is greater than that of the Cretaceous-age
sediments but the terrace deposits are very thin at the project site and have only a minor effect on the
overall stability of the site. The referenced slope stability analysis indicates that the factor of safety

- with regard to gross stability of the westerly-facing slope at the site (even with the seawall and the
gunite not present) is at least 1.5 at a horizontal distance of only a few feet landward of the existing
edge of the slope. Fuﬁher, the referenced slope stability report provided, in our opinion, a worst-case
scenario utilizing a seismic coefficient of 0.40 for the psuedo-static analysis,‘raﬂmr than the more

(@0-? 9\@

commonly used industry-standard seismic coefficient of only 0.15.
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In addition, it should be noted that the southwestern portion of the existing residence, which is the s

portion of the structure that is closest to the existing edge of the westetly-facing slope, is founded on .

piers which extend at least 23 feet below existing grade, well into formational materals.

i
1
i

Based on the studies performed and other information available to date, it is our opinion that, with the
current site conditions, those portions of the existing residential structure located within 25 feet of the
edge of the bluff (whether defined by Coastal staff or as established by our firm in consultation with
Precision Survey and Mapping and Mr. Robert Hawk, the City of San Diego geologist, by utilizing the
City of San Diego’s definition of bluff edge in the certified LCP) are safe and suitable for continued
human habitation. Further, as previously stated in the referenced reports, the new structural additions
befond the 25-foot setback from the bluff edge, if constructed in accordance with the structural plans
and foundation systems as proposed, will not, in aﬁy way, adversely affect the stability of the existing |
slope/bluff or the existing structures that are located within the 25-foot bluff edge setback.

If you have any questions after reviewing this letter, please do not hesitate to contact our office. This

opportunity to be of professional service is sincerely appreciated.

Respectfully submitted,
CHRISTIAN WHEELER ENGINEERING

.

T

Curtis R. Burdett, C.E.G. #1090
- CRB:crb '

cc: (2) Submitted
(1) Client

(7 of 29




GRAY DAVIS, Governor

S‘I‘AM oA, IEORNIA ~ THE RESOURCES AGENCY @

.“CALIFORNIA COASTAL COMM ON

SANDIEGO AREA -
*, 3111 CAMINO DEL RIONORTH, SUITE 200 !
SAN DIEGQ, CA 52108-1725

521-8036 ) .
‘ : R ~ Filed: 2/15/00
- ' ' " 49th Day: 4/4/00
180th Day: 8/13/00
Staff: .. LRO-SD
Staff Report: ~ 3/23/00
Hearing Date:  4/11-14/00

Qouidy Pegua-

STAFF REPORT AND RECOMMENDATION ON APPEAL

LOCAL GOVERNMENT: City of San Dicgo
DECISION: Approved with Conditions

APPEAL No.: A-6-LIS-99-160

. . 1 ¢

APPHCANT: Summit Resources, LP. ( r@&&\’h hA n

PROJECT DESCRIPTION: Substantiatdemetitios fan cmstmg 9,960 sq.ft. two-story
over basement single-family residence andieconstruetio E a two-story, 14,630

. sq.ft. single-family residence on a .56 acre ocean blufftop lot.
- PROJECT LOCATION: 1900 Spmdnft Drive, La Jolla, San Dxego, San Diego County.

APN 346-440-05 ‘

STAFF NOTES: :

The Commlssxon found Substantial Issue at the February 15, 2000 meeting, ThlS report

is for the de novo permit. \pageel Wi v@u&m o A‘N W @)}nﬂ‘éﬁ( on "7//6/

SUMMARY OF STAFF RECOMMENDATION: \

The staff recommends that the Commission approve the proposed rmmslé)mm ofa
residence resulting in al4,630 sq.ft., two-story single family residence on a coastal
blufftop. The project raises concerns related to blufﬁop setbacks and geologic hazards
and protection of pubhc wews toward the ocean in the sideyard setback areas. The
pmjcctreprescnts REW-resiten BYETOPIE

fi. based upon recommendations of a geology report which documents that
ed setback would still provide adequate bluff top setback to assure the new

e et
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- addressed through Spec1a1 Condition #1 which Yequires that ng‘developmen be permltted
seaward of 25 ft. from the bluff edge and that an}¥improvements seaward of the 25 ft.-
geologic setback line must be at grade and no closer than five feet from the bluff edge. In
addition, Special Condition #2 notifies the applicant and future property owners that any
future repairs or maintenance to the existing non-conforming accessory structures located
seaward of the bluff edge requires an amendment to the subject coastal development
- permit. Protection of visual resources and public views associated with the proposed
development will be addressed through landscaping and fence requirements in Special
Condition #3. It requires that new landscaping be limited to a height of 3 ft. and that
fencing in the sideyards be composed of 50% open materials to prevent a “walled off”
_ effect. Other conditions include: assumption of fisk and public rights. With the attached
conditions, the project can be found consistent with the certified LCP.

PRELIMINARY STAFF RECOMMENDATION:
The staff recommends the Commission adopt the following resolution:
1. M_OTION: I move that the Commission approve Coastal

Development Permit No. A-6-LJS-99-160 pursuant to
the staff recommendation.

13

STAFF RECOMMENDATION OF APPROVAL:

Staff recommends a YES vote. Thls will result in adoption of the following resolution
and findings. The motion passes only by affirmative vote of a majority of the
Commissioners present.

- RESOLUTION TO APPROVE THE PERMIT:

The Commission hereby approves a coastal development permit for the proposed
development and adopts the findings set forth below on grounds that the development as
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and
will not prejudice the ability of the local government having jurisdiction over the area to
prepare a Local Coastal Program conforming to the provisions of Chapter 3. Approval of
the permit complies with the California Environmental Quality Act because either 1)
feasible mitigation measures and/or alternatives have been incorporated to substantially
lessen any significant adverse effects of the development on the environment, or 2) there
are no further feasible mitigation measures or alternatives that would substantially lessen
any significant adverse impacts of the development on the environment.

SUBSTANTIVE FILE DOCUMENTS: Appeal Forms; Certified La Jolla-La Jolla Shores
LCP Land Use Plan; Certified City of San Diego LCP Implementation Plan; City
of San Diego Report to the Planning Commission dated 11/24/99; CDP #F5929;
A-6-LJS-98-85; A-6-1.JS-98-169; Report of Preliminary geotechnical

CBoF o)
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Investigation by Christian Wheeler Engineering dated 3/23/99; Report of Slope
Stability Analysis by Christian Wheeler Engineering dated 2/25/00; Update/Cover
Letter by Christian Wheeler Engineering dated 3/17/00; Geotechnical Engineering
Report Update by Christian Wheeler Engineering dated 3/23/00; City of San
Diego SCR/CDP #99-0007; San Diego District Staff Report on Substantial Issue
dated 2/1/00. -

3

I Standard Conditions.

See attached page. ,

*

i1 Special Conditions..
" .. The permit is subject to th:‘e following conditféms:

_ 1. Final Revised Plans. PRIOR TO THE ISSUANCE OF THE COASTAL -
DEVELOPMENT PERMT, the applicant shall submit to the Executive Director for -
review and written approval, final plans for the proposed development including a -
demolition plan, floor plan, site plan, foundation plan and elevation plan that have been
approved by the City of San Diego. Said plans shall be in substantial conformance with.
the plans submitted with this application by Don Edson Architect dated 9/21/99, except.
that they shall be revised to reflect the following: l '5‘0@

s

2. All fortiony/of thefesidential dructure4hall be removed Ar re uchtffatnof
ion ofthe prificipal resigéntial stp(icture @r pool orgpa sifall beAited closer
: an from the edge of bluff. ‘ ,
, 4 : ' Y

[ * : v
o] )a’ All existing and proposed accessory improvements shall be identified. All
proposed accessory improvements (patios, decks, etc.) proposed within the 25 ft.
geological setback area must be “at-grade™ and located no closer than 5 ft from -

the edge of bluff.
\0 . # No maintenance of the existing non-conforming boathouse/cabana shall be
permitted. ,

C. )f The fire pit located in the rear patio area seaward of the bluff edge and adjacent
to the seawall shall be removed. .

The permitee shall undertake the development in accordance with the approved plans.

Any proposed changes to the approved plans shall be reported to the Executive Director.
No changes to the plans shall occur without a Coastal Commission approved amendment
to this coastal development permit unless the Executive Director determines that no
amendment is required. ' ‘ '

O(D of 2?\@
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2. Future Development. Prior to the issuance of the coastal development permit, the
applicant shall exgcute and record a document, in a form and content acceptable to the
Executive Director, stating that the subject permit is only for the devclopment described
in the coastal development permit No. A-6-LJS-99-160; and that any repairs or

- improvements to the existing boathouse/cabana structure, gunite on the bluff face or

seawall; stairs; future additions; or, other development as defined in Public Resources
Code Section 30106 will require and amendment to permit No. A-6-1.JS-99-160 from
the California Coastal Commission. The document shall be recorded as a covenant
running with the land binding all successors and a331gnecs in mteresi to the subject

property. LHS( 00

3. Revised Landscape/Sideyard Fence Plans. PRIOR TO THE I3SUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicant shall submjt'to the Executive
Director for review and written approval, revised landscaping apd fence plans approved
by the City of San Diego. The plans shall be in substantial cofformance with the plans as
submitted by Don Edson Architect, as last revised and ,except forthe -
revisions cited below. The plans shall be revised to keep the sideyard setback areas clear
to enhance public views from the street toward the ocean. Specifically, the plans shall be

" revised to incorporate the following:

a. All landscaping in the sideyard setback areas shall be maintained at a height of
three feet or lower to preserve views from the street toward the ocean
uifinn A 268 B ke Sekback \A}aﬁmm 25 ik Bhge Selogy
b. All landscaping'shall be drought-tolerant, native plant species.Y N ngatxon
shall be permitted en-the-site.

c. A written commitment.by the applicant that all required plants on this site shall
be maintained in good growing condition and whenever necessary, shall be
replaced with new plant materials to ensure compliance with the approved
landscape requirements. .

d. Any fencing in the sideyafd setback areas shall be composed of a solid base with
50% open materials on top.

e. The existing palm trees located at the western pano area inland of the emstmg
seawall shall be removed.

The applicant shall undertake the development in accordance with the approved
landscape plans. Any proposed changes to the approved plans shall be reported to the
Executive Director. No changes to the plans shall occur without a Commission-approved
amendment to the permit unless the Execuuvc Director determines that no such

‘amendment is required.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the app]icgnt v
shall execute and record a deed restriction, in a form and content acceptable to the ' .
Executive Director, which reflects the re,st:icﬁons stated above on the proposed
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development. The document shall run with the land for the life of the structure approved
in this permit, binding all successors and assigns, and shall be recorded, free of all prior -
liens and encumbrances that the Executive Director determines may affect the
enforceability of the restriction. The deed restriction shall not be removed or changed
without a Coastal Commission approved amendment to this coastal development permit
unless the Executive Director determines that no amendment is required. "

4. Assumption of Risk: PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, each applicant shall execute and record a deed restriction, in
a form and content acceptable to the Executive Director, which shall provide: (a) that i
each applicant understands that the site may be subject to extraordinary hazard from bluff
collapse and erosion and the apphcant assumes the liability from such hazards; and (b)
each applicant uncondlaonally waives any claim of liability on the part of the ‘
Commission or its successors in interest for damage from such hazards and agrees to _
indemnify and hold harmless the Commission, its officers, agents, and employees relative

" to the Commission’s approval of the project for any damage due to natural hazards. The

deed restriction shall run with the land, binding all successors and assigns, and shall be

- recorded free of prior liens that the Execunve Director determines may affect the -

enforceability of the mstnctlon.

This decd restriction shall not be removed or changed without 2 Coastal Commission-
approved amendment to this coastal development pem:ut unless the Execunve Director
determines that no amendment is required.

5. Public Rights. By acceptance of this permit, the applicant acknowledges, on
behalf of him/herself and his/her successors in interest, that issuance of the permit shall
not constitute a waiver of any public rights which may exist on the property. The
applicant shall also acknowledge that issuance of the permit and construction of the
permitted development shall'not be used or construed to interfere with any public
prescriptive or public trust rights that may exist on the property.

6. No Shoreline Protection for Accessory Improvements. No shoreline or bluff
protection devices shall be permitted to protect any existing or proposed accessory
improvements should they be subject to threat in the future.

7. Other Special Conditions of the CDP/SCR No. 99-0007 . The following special
conditions of the City’s CDP/SCR permit #99-0007 are modified herein and are a part of

the subject coastal development permit: Special Condition #23 and 29. All other special
conditions of the City of San Dxego s SCR permit #99-0007 remain subject to the City’s
jurisdiction.

Iv. Findingg and Declarations.

The Commission finds and declares-as follows:
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1. Detailed Project Descngtzonll—hstog[ Proposed is the of an

existing two-story over basement, 9,960 sq.ft. single family residence and-the f eSu H\'r\j ih q
reconstsuetionmof-the residence totahng 14,630 sq.ft. on a 0.53 acre ocean bluff top lot.

Also proposed is a new swimming pool, spa, covered deck, and landscaping. The subject
residence is an older structure that was built in 1928 and includes several accessory
improvements either in the geologic setback area or seaward.of the bluff edge. In the 25

ft. geologic setback area, the applicant proposes to remove an existing 225 sq.ft. detached

bunk house near thc northem propcrty line. Also proposcd is thc pemovai—of—an—cmtmg

s&mam—es-a—deek, rcplaccment of an emstmg stan' constructxon of anew trclhs over
an enst.mg terrace, reme 3 h . .
floer-as-deck and removal of cxxstmg roof ovcrhang at southwest corner of rcs1dence
Seaward of the bluff edge and a¢ the beach elevation the proposal is to remove an existing
ﬁre pit. The City also mxec%e rhi?aoval of four existing palm trees in thxs area.

4
The project site is a bluff top lot with an existing 11 lugh. 100-foot kmg seawall
located on the beach. The majority of the coastal bluff itself, between the seawall and the
upper portion of the lot, has been gunited. Both the seawall and gunite were installed -
prior to the Coastal Act. The coastal bluff is approximately 22 feet high. Portions of the
existing residence are sited closer than 25-foot to the bluff edge. The distance between
the residence and bluff edge varies. Specifically, an existing one-story element of the
residence situated at the southwest corner of the site is only approximately nine feet from
the bluff edge. The middle portion of the existing two-story element of the residence is
located approximately 20 feet from the bluff edge. The existing one and two-story
element located at the northwest corner of the residence is located approximately, 16 feet
from the bluff edge. The area between the toe of the gunited bluff and the existing
seawall is backfilled and conta.ins a number of non-conforming structures that include a
concrete patio, “sandy terrace”, firepit, a barbecue with firepit, deck, railing, stairway, a
‘detached boathouse/cabana and palm trees. The distance between the existing seawall
and the toe of thc ited bluff is apprommately 251t

k : - -
W“\ " )@L 7'é%ezxixzztj\odelmg to the residence, including the addition of an approximate 775 sq.ft. second -

S storywas approved by the San Diego Coast Regional Commission in 1977 under CDP

#F5929. The special conditions associated with that permit included a condition which

stated that in the event any reinforcement or replacement of footings or piers supporting

the residential structure were required by the City Building Inspection Department or

City Engineer, that the permit would become null and void and a new coastal

development permit would be required. The findings of the permit also state that since a-

Foundation Investigation was submitted that indicated that the existing piers will be

capable of bearing the load of the proposed addition without hazard, the project would be

consistent with the Coastal Act and that if subsequent investigation by the City provided

any opinion to the contrary, a new coastal development permit would be rcquired. Other

special conditions also required a deed restriction limiting the use of the premses toa

single family dwelling and a hold harmless agreement.
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. : The subject site is located within the La Jolla community of the City of San Diego. The
site is located south of La Jolla Shores, a major recreational area which includes a public
beach and park. The site is also in close proximity to the La Jolla Beach and Tennis Club
and a restaurant (The Marine Room), which are situated two to three lots to the north.
The site is bounded on both sides (north and south) by other residential development.
The beach at this location is of average width (not unusually wide or narrow) and is
passable for lateral access purposes largely from the north from the vicinity of La Jolla
Shores. As one walks further south approximately two to four lots from the subject site,
the beach width significantly narrows making it difficult for lateral access. In fact, as
noted in the certified La Jolla-La Jolla Shores LCP Addendum, this entire stretch of .
shoreline is designated as “limited or intermittent access”. The LCP also notes that
lateral access below the bluffs is dependent on tidal fluctuations and is extremely difficult
in most locations. The LCP also indicates that several of the residences along Spindrift
Drive have constructed seawalls and installed gunite on the coastal bluffs in this area to M
, stop erosion. The two immediate lots to the north and south both have existing seawallsw “f" o
Ji-, ON)\ similar to the seawall that exists on the subject property. The majority of the residences
: in this area are older, non-conforming residences that have yet to be redeveloped and
whxch are located in close proximity to the bluff edge.

The standard of review for the proposed development is the City’s certified La Jolla-La
Jolla Shores LUP, La Jolla Shores PDO, and other applicable sections of the former
implementation plan (municipal code) that was in effect at the time that the proposed
. - development was reviewed and-appseved by the City. The City of San Diego recently
received effective certification of an LCP amendment that replaces its former municipal
code with its new Land Development Code Update. The LCP amendment became
effective on January 1, 2000. However, the amendment was submitted with a provision
that the prior municipal code would continue to be applied to projects for which complete
permit applications were submitted prior to the effective date of the LCP amendment.
The subject proposal was submitted, acted on by the City, and appealed to the
Commission prior to the effective date of the LCP amendment. The Commission finds ,
that in this case, the appripriate standard of review is the LCP that was in effect prior to .. .
the effective date of the LCP amendment (i.e., the former municipal code). T

2. Shoreline Hazards. As noted in the staff report dated 2/1/00 for the findings on
substantial issue of the subject project, the proposed dcvelopmentﬁs inconsistent with the
geologic bluff top setback requirements in the certified LCP #S WWM 4 %4&& WS

w3

(P‘((\)qw& “ Proposed # the substantial demolition of an existing two-story over basement, 9,960
sq.ft. single family residence and the reconstruction of the residence totaling 14,630 sq.ft.
on a0.53 acre ocean bluff top lot. Also proposed iy a new swimming pool, spa, covered
deck, and landscaping. The development involved the substantial remodel/demolition of
an existing 9,960 sq.ft. single family residence by demolishing 4,745 sq.ft. and
constructing 9,415 sq.ft. of new floor resulting in the 14,630 sq.ft. single family

‘ residence. There is an existing seawall geaward of the property at beach elevation and a
. gunited coastal bluff inland of the seawall. Other accessory improvements exist on the

site. These are a boathouse structure on the beach seaward of the bluff but behind the .

s (49
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seapirg-aeek-and-ch : and-patio-ia-this-ase Asnoiedearherthe
homc was constructcd in the 1920’5 and pomons of the rcs1dencc are Jocated closer than
25 ft. from the bluff edge. At the southwest corner of the site, the residence is as close as
9 feet to the bluff edge. In the midwest portion of the site, the residence is approximately
20 feet from the bluff edge, and at the northwest section of the site, the residence is
approximately 16 feet from the bluff edge. The applicant proposes to retain these
western portions of the residence that are closer than 25 feet from the bluff edge. The
new 9,415 sq.ft. of floor area would consist of both one and two-story additions to the
existing two-story residence. At the northem portion of the residence, a one-story
addition is proposed to be located approximately 26 feet from the bluff edge. At the
southern portion of the residence a new second story addition is proposed to be located
approximately 32 feet form the bluff edge. The proposed development iséfconsistent

- with the certified SCR overlay ordinance of the City’s former Implementation Plan which

provides, in part:
Coastal Bluffs

a. No structure or improvement or portion thereof shall be placed or erected and
no grading shall be undertaken, within forty (40) feet of any point along a
coastal bluff edge, except for the following uses:

1) Essential bluff top improvements...2) Bluff repair and erosion control
measures...3) Accessory structures...

[...]

b. A bluff edge setback of less than forty (40) feet but in no case less than
twenty-five (25) feet, may be granted by the Planning Director where the
evidence contained in the geology report indicates that: 1) the site is stable
enough to support the development with the proposed bluff edge setback so that
it will neither be subject to nor contribute to significant geologic instability
throughout the anticipated life span of the principal structures....

In addition, the following policies addressiizg bluff top development and shoreline

protective devices from the La Jolla-La Jolla Shores LCP Land Use Plan are also
applicable to the proposed development:

2. Coastal Bluff Top Development

The shoreline bluffs are one of La Jolla’s most scenic natural resources. Beautiful in
themselves, the bluffs provide magnificent vistas of the ocean and shoreline.
Understandably, these same qualities provide a tremendous incentive to develop
bluff top property. Such development, however, is not without its risks. As
indicated on the geologic hazards map (page 108), many of the bluff areas are

(i5 of 29)
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unstable and prone to landslides. Over time, as the bluffs continue to recede,
existing developments will become increasingly susccpnble to bluff hazards. In
many cases, seawalls, revetments, and other types of erosion structures will be
required to stabilize the bluff. Such structures, while necessary to protect private
property, ‘are poor substitutes for adequate sit planning. Improperly placed structures
may accelerate erosion on adjacent properties and seriously impact lateral public
access. The proliferation of such structures may cumulatively degrade the natural
scenic quality of the bluffs and interfere with nature shoreline processes. Where
large comprehensive structure such as breakwaters, groins, or revetments are
required, the public may ultimately bear the costs. [p.109] '

In order to reduce such problems in the future, the following guidelines have been
recommended for all bluff top development located between the first through coastal

roadway and the ocean. The guidelines are to be applicd to all bluffs having a
" . vertical relief of ten feet or greater and whose toe is or may be subjcct to marine

erosion.... [p. 109]

'Develogment Guidelines

e A geotechnical rcport will be required for all bluff top development proposed to
be sited within a critical distance from the edge of the bluff, described as the
“area of demonstration.”... [p. 109]

o The geotechnical report, prepared by a certified engineering geologist, should
document that the “area of demonstration” is stable enough to support the
proposed development and that the project can be designed so that it will neither
be subject to nor contribute to significant geologic instability throughout the
estimated lifespan of the project structures. [p. 110]

o Bluff top development should be visually compatible with the scale and
character of the surrounding development and respectful of the natural scenic - . ~
qualities of the bluffs. Structures should be sited and designed to minimize
alteration of natural landforms. [p. 110]

» Bluff top developments should not contribute si gzﬁﬁcmﬂy to problems of
erosion or geologic instability on the site or on surrounding properties. This
includes activities related to site preparation and construction. [p. 110]

» The placement of shoreline protective works should be permitted only when
required to serve coastal-dependent uses or to protect existing principal
- structures or public beaches in danger of erosion and when designed to ehmmatc
or mitigate adverse impacts on shorehne sand supply. [p. 91]

o The placement of any necessary shoreline protective works should not be

allowed to encroach on any area utilized by the public unlessengineering studies
indicate that minimal encroachment may be necessary to avoid significant :
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adverse erosion conditions, and that no better alternatives exist. Any infilling

I XX ®
bctwcen protective devices shall encroach no further seaward than adjacent 'R § eg
functioning protective work.s [p. 91} <+ Q% ;§

. ‘\' el

s

‘o New shoreline protective devices should be constructed and designed to be p < S
visually compatible in design, materials, and color with the existing natural } ~ Qﬁ%‘*‘
environment. [p.91] WW NS\Vj 3 .§ & ‘ {?
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At issue with-the subjeMd as discussed in the findings for substantial i issue, % M 5 @ ¢
is whether the extent of#proposed demolition of the residence is so substantial that the R = 2 /.
. applicant should be required to bring the entire residence into conformance with the N IS é s
above-cited policies, which require that bluff top structures be setback 25 to 40 feet from - 2 1
‘ N

the bluff edge. In its approval of past projects involving partial demolition and
reconstruction of an existing structure, the Commission has found that if more than 50%
‘of the exterior walls of a structure are being demolished, the proposal is “n
development” as opposed to remodel or an addition to the structure such that
structure must be brought into conformance with the current requirements
particular case, the applicant’s arch1tects verbally indicated to Commission staﬂ fairly
early in the review process that more than 50% of the exterior walls were being removed;
however, there. were never any demolition plans in the City file to document this
assertion. As such, once substantial issue was found by the Commission, Commission
staff requested in a letter dated 3/14/00 to the applicant’s representatxvc that demolition
plans, along with other geotechnical information, would be necessary in order to develop
a recommendation for the proposed development. In response to this request, the
applicant’s representative submitted the demolition plans on 3/20/00 along with the
requested geotechnical information. The plans reveal that approxzmately 59% of
exterior walls are being demolished. @

@M
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Oﬂ@w&dﬂw;

) L3
Rl

¢ Ond L Al

ff&*%f

h
M,L A

W@n&m&&b e La Jolla Shores Planned District Ordinance (PDO), which
applies to this site, allows for the proposed modifications without triggering a

requirement to bring the residence into conformance with the setback rcqmremcnm The
applicants cite the provisions of the PDO that states:

Section 103.0303.2 Nonconforming Uses and Structures

A. The lawful use of land which existed at the time the Planned District regulations
became effective and which did not conform with said regulations may be
continued except when specifically prohibited provided no cnlargement or
additions to such use is made.

B. The lawful use of buildings existing at the time the Planned District regulations
became effective with which regulations such building did not conform may be
continued, provided any enlargement, addition or alterations to such buildings
will not increase the degree of nonconformlty and will conform in every respect
w1th all the District regtﬂanons - , .

(1% of 290)
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C. Improvements, repairs and alterations which do not increase the de gree of

nonconformity of a nonconforming building, structure or improvement shall be
permitted.

L]

As noted above, the PDO allows for “improvements, repairs and alterations” to
nonconforming structures which do not increase the degree of non-conformity. The
provision must be interpreted broadly in light of the significance of the coastal resources
that are affected by bluff top development. As indicated by the policies of the LUP,
blufftop dcvelopment affects sand supply, public access, and scenic natural landforms,
and raises issues of geologic stability. Since the setback rcqmrements oftheLCPare -

- intended to address these potential adverse impacts, the provision that addresses when 3{ 9&&

nonconforming structures must be brought into compliance thh current setback Lhes
reqmrcmcnts mustbcmtcrpreted and applied broadly. In-this-particuiarcase;She ﬂ @k‘"
Commissiop-finds-thattheabov PPO-provistens-de-not-atow-the-propefed projest+0
§ .~ "-36' ¥ -l.alll an ltl a—-s--:Z- -0 O EGBAE 'J-:'.' el 05

BIrg , 2. :

requirements. -Fiﬁ&?mposcd-dmhpme&éeeumtqna@as ¥*improvement”,
“repair” or “alteration” because itjnvolve} substantial demolition—more than 50% of the

. exterior wallsj As-gueh, | “ne development” in-other-words-itis-asifthe-entize
22- BT "' Piwgh iy .é HG-¥ .
i ’ w&x@ na\r\:g B )

bringing the nonconformmg aspects of the residence into conformancc wi
setback 1

. In past review of proposed developments on project sites where there is an existing
seawall, the Commission has found that since the site warranted a seawall, the site is then
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__ blufftop setback was not warranted. In this particular case the original geotechnical study
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regarded to be Iocaitcd in a hazardous location and that a reduction to the 40 ft. geologic

implied that the seawall was not constructed to protect the existing home. Specifically,
the geotechnical report by Christian Wheeler Engineering dated 3/23/99 states,

“A seawall that was constructed at about the same time as the original principal
structure is present near the northwestern property line. It appears that this
seawall was built as a preemptive measure to protect some of the improvements
near the beach and also to increase privacy.”

In order to determine whether or not the proposed development could be sited a distance
of 25 ft. from the bluff edge, Commission staff, in a letter dated 3/14/00 to the applicant’s
representative, asked the applicant’s geotechnical engineers to provide an analysis that

‘addressed the stability of the site to support the proposed development as if the seawall

were not presently there. The purpose of the request was to assure that the proposed
development will be safe into the future and to assure that new development on the site is
not dependent on the seawall in its currént location and configuration. Also requested
was additional data on bluff retreat and potential for slope failure to determine whether or
not a reduction of setback from 40 to 25 feet is adequate to assure the new dcvelopmcnt
is safe into the future. Staff also clarified that it was not being implied that the existing

- seawall would need to be removed; only that the setback analysis be done thhout relying

on the seawall.

There remains the possibility that, due to its age, the existing shoreline protection may .
fail. Therefore, new development on the site should not be dependent on its retention for
safety reasons and to avoid damage as a result of wind and wave action associated with _
storm conditions. Additionally, siting development further inland will allow for

construction of the full range of alternatives to the existing shoreline protection includjxig
complete removal or locating any necessary bluff or shoreline protection further inland.

Such alternatives would avoid encroachment on sandy beach and eliminating or
minimizing the adverse effects of protective devices on shoreline sand supply, visual

quality and public access. 5&.{ &N o] thf@\i*"/\h

The applicant’s geotechnical engineers responded in to letters dated 3/17/00 and
3/23/00. The engineers stated in the letter that they Had performed a slope stability
analysis with the assumption that the seawall at the'base of the seacliff was not there.
The engineers also indicated that the seawall was/constricted in approximately 1928 for
the purpose of protecting the improvements on the beach and increasing privacy but not
as a result of erosion of the base of the bluff. The analysis demonstrates that the stability
of the site is not dependent on the seawall. THe letter also indicates that the bluff is
relatively short and the site is most underlain/by well-consolidated, Cretaceous-age
sandstone with a relatively thin cap of Qu ry-age materials. The engineers
concluded in the letter that,a 25-foot setback' is appropriate for the site and that the site is
suitable for the proposed n¢w construction with implementation of the recommendations
contained in the report. In jddition, the engineers noted that the 1.5 factor of safety line .

_interms of slopc stablhty cates that the residence would be safe at a location clascr :

1 s W&ex ¢ gzwme is wm)ea!,
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* than 25 feet from the edge of the bluff even though the City and Coastal Commission
have a setback requirement for at least 25 feet. The Commission’s staff geologist has
reviewed these letters and other submitted geotechnical information and concluded that a
25 ft. setback would be acccptablc for the proposedadevelopment ] (wQam

Therefore, given that the site-specific geotechnical report documents that the proposed
development will be safe into the future and is not dependent on the presence of the
existing seawall to support the development, the Commission finds that the proposed

cologm setback of 25 feet, in this case, can be suppcr‘t@jﬁow ver, the project

There is an existing concrete patio seaward of the existing residence in the geologic
setback area. However, since no work is proposed to this patio area, it is permitted to
remain. Other accessory improvements in the geologic setback area include the
replacement of stairs. These stairs descend in elevation down the bluff face to the beach
below. However, it appears from the project plans that only the portion of the stairs
inland of the bluff edge are proposed to be replaced. Special Condition No. 1 calls for -
the identification of all existing and proposed accessory improvements that all proposed
. accessory improvements proposed within the 25 ft. geological setback area must be at-
grade and located no closer than 5 ft. from the bluff edge. The condition further specifies

. that no maintenance of the existing non-nonconforming boathouse/cabana shall be ,
permitted and that the fire pit seaward of the bluff edge near the seawall shall be
removed. Also, Special Condition No. 6 requires that no shoreline or bluff protection
devices will be permitted to protect any existing or proposed accessory improvements
should they become threatened in the future.

On a related point, the existing non-conforming accessory structure (cabana/boat house) = - ~
seaward of the geologic blufftop setback was permitted to remain pursuant to the City’s
permit. The conditions of the City’s permit allowed the applicant to remove debris, etc.
from the structure in the event of unsafe conditions but that no repair or maintenance to
extend the period of use of the structure would be permitted. As such, this structure
would deteriorate naturally to the point that it would eventually need to be removed.
In addition, the City required the applicant to remove landscaping (i.e., four palm trees)
that had been installed inland of the seawall and seaward of the bluff edge. As noted
earlier, the entire bluff face is presently gunited and there is also an existing seawall on
the beach seaward of the bluff. These structures were installed prior to the Coastal Act
and due to their age, it is feasible that at some point in the future they will eventually fail.
As such, Special Condition #2 addresses future development on the site through
recordation of a deed restriction and that requires that no maintenance to the
cabana/boathouse, gunite on the bluff face or seawall; new additions; or other

. development on the site shall be permitted without a subsequent amendment to this

(m&gé
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" coastal development perrhit. In addition, Special Condition #3 requires the removal of
the palm trees located seaward of the bluff edge as this was a condition of the City’s
coastal development permit for the subject development proposal.

The Commission also recognizes the inherent risk of shoreline development. Thereisa

risk associated with any shoreline development including damage to the seawall or to

property as a result of wave and storm action. Given that the applicants have chosen t uﬁwz?
a,j\s(o construct the proposed residence chp,lte these risks, the applicants must assume the risks. | ﬂ,\ %

Accordingly, Special Condition #4 requires that the applicants record a deed restriction ..

that evidences their acknowledgement of the risks and that indemnifies the Commission

against claims for damages that may be brought By third parties against the Commission ?,{,ﬁ( Bl

asa result of its approval of thls pem:ut. 'Phe—prméevcbpmcmmxbstmtal QA‘;( K‘Hy‘
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E@- As cendmoned to not penmt any pcmon of the propo ed-pimeipal-reside

located within 25 ft. of the bluff edge, the proposal can be found cons:stcnt wnh the
applicable LCP provisions. Therefore, only as conditioned, can the proposal be found
consistent with the certified La Jolla-La Jolla Land LCP Land Use, La Jolla Shores PDO
and the SCR overlay ordinance of the City’s former implementation plan of the certified
LCP. .

_ 3. Visual Access. The proposed development is inconsistent with the following
policies of the certified La Jolla-La Jolla Shores LCP Land Use Plan. .

"La Jolla's relationship to the sea should be maintained. Existing physical
and visual access to the shoreline and ocean should be protected and improved.”

"La Jolla's physical assets should be protected in future development and

redevelopment; particularly with respect to the shoreline, significant

canyons, steep slopes. Ocean views should be mmntamed and open space ’ A
retained whenever possible.” ‘ o

“View corridors utilizing side yard setbacks, should be encouraged along shoreline
and blufftop areas, in order to avoid a continuous wall effect. Even narrow corridors
create visual interest and allow for sea breezes to refresh passersby....”

- Setbacks and view corridors should be kept clear of trash receptacles, utility
boxes, storage materials, untrimmed landscaping or any other obstructions.
which may interfere with visual access.

In addition, the City’s previously certified implementation plan (municipal code) required
_open fencing in the side yard areas not to exceed six feet in height with a three foot solid

base and open fencing on top. Given that the proposed development is located between

the first coastal road and sea, it is subject to the above-quoted LCP policies and -

ordinances that protect visual resources. As noted in the findings for substantial issuein . .
the staff report dated 2/1/00, the City did an extensive visual analysis of the proposed

\ 6{9\9’/
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. development. The subject site is located opposite of Saint Louis Terrace which is a
public street that runs in an east-west direction and is perpendicular to the subject site. _
While traveling in a westerly direction along Saint Louis Terrace, there are existing
horizon ocean views above the roofline of the existing residence (as well as other
development adjacent to it). The views diminish as the street descends in elevation while
approaching the subject site. In other words, the closer one approaches the site, the
residence encroaches into the ocean horizon view above the roofline of the residence.
While in front of the residence looking west, there are no longer views due to the
presence of an existing very tall bedge. However, even if the hedge were not there, the
existing residence would obstruct views across the site. In any case, neither the street ,
that the subject site is located on (Spindrift Drive), nor Saint Louis Terrace are designated
public view corridors in the certified LCP. As such, more stringent requirements that
apply to designated view corridors do not apply to this site. However, the above-cited
policies which provide for protection of views throughout side yards do apply regardless

- of- whcthex the s1te or streets Icadmg to the sxte are desxgnated pubhc view corndors.

{QM “ proposed substantial-dess : astruetion of the reszdence wﬂl result in’ aporuon of
the roofline of the resxdencc extendmg into the area where ocean horizon views currently
can be seen from the upper portions of Saint Louis Terrace. However, because the

. subject site is not a designated public view corridor, this does not pose any conflicts with
regard to the policies of the certified LCP addressing protection of deugnated public ,
el Sofpet

view corridors. . 2(\« o (ﬂt W
: \ r éﬂ

" However, existing and proposed landscaping or fencing in the side yar%‘”hould be
designed in a manner that enhances public views toward the ocean to prevent a “walled
off” effect, consistent with the policies of the certified LCP. The existing side yards are
eight feet wide at the south side yard and nine feet wide at the north side yard, where the
City requires a minimum width of four feet under its former implementing ordinances = . -
(municipal code) for sideyard setbacks for the subject residential zone where the existing
residence is located. The existing setbacks are not pmposed to be reduced through the
proposed development. .

The existing tall bedge that is located along the eastern property line does not extend into
the side yard setback areas. There appears to be taller, existing vegetauon/landscapmg
currently in the side yard setback areas which presently blocks views toward the ocean.
A small glimpse of the ocean is visible from the street looking west across the north side
yard area but it is mostly obscured by the existing vegetation in this area. No views are
presently available looking across the south side yard due to existing vegetation and other
improvements in this location. In the review of past appeals between the sea and the first
coastal road, the Commission has found that the LCP requires low landscaping to protect
views, etc. In addition, the Commission has also historically required that fencing in the
. side yard areas be composed partially of open materials for the purposes of opening up
views toward the ocean and preventing a walled off effect. The Commission has taken

@& OF m“\
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the position in past similar projects (A-6-LJS-98-85/Holmes, A-6-LIS-98-169/Moncrieff) .
that through installation of open fencing in the side yard setbacks along theeastern '
frontage of the properties between the first coastal road and sea, a “window” to the ocean
in the side yard setback areas can be preserved while looking west from the street
elevation, as is supported by the policies of the certified LCP. Even small glimpses of the
ocean while driving or walking by give passersby the feel of being close to the ocean and
eliminates a continuous wall effect. As noted in the earlier cited LCP policy language,
“...Even narrow corridors create visual interest and allow for sea breezes to refresh
passersby...” In those cases where views would still not be achieved through installation
of open fencing, it is still required to help to prevent a “walled off” effect.

Because the subject site is not located within a designated public view corridor, any
proposed encroachment into the ocean horizon views that are visible from the upper
portions of Saint Louis Terrace looking west do not raise an inconsistency with the
certified LCP. However, for those properties located between the sea and the first coastal
road, the LCP policies do call for the opening up side yard areas including keeping side
yard areas free of untrimmed landscaping or other obstructions in addition to the
installation of open fencmg in order to prevent a “walled off” effect as well as to enhance
\&v any existing public views toward the ocean. Therefore, Special Condition #3 requires
N revlsed landscape/fence plans that includes that all Iandscapmg in the side yard areas be
W

%

ited to a height of three feet. The condition also requires that fencing in the side yard -

\( setbaclk areas be limited to six feet in height and be composed of at least 50% open

,Q;\‘ materials. As such, views toward the ocean in the sideyard setback areas will be .
( \?\(\ enhanced and the open fencing will help to prevent a “walled-off” effect, consmtent with

¢F the policies of the certified LCP. ,

4. Public Access/Recreation. Both the certified LCP and the Coastal Act contain
policies protecting physical access to the beach and ocean. The subject site is located
between the first public roadway and the sea. The beach area is located south of La Jolla
Shores which is one of the most popular beaches in San Diego County. The area seaward
of the proposed seawall on the subject site is used by residents and beach-goers alike for
strolling and other recreational activities. There is an existing improved vertical access
easement two lots to the north at the Marine Room restaurant that provides access to this
area of beach. While strolling along the beach in a southerly direction from La Jolla
Shores, beach-goers can go a few lots south of the subject site; however, the bluffs
become quite steep and the beach narrows further south such that physical access around
the bluffs to La Jolla Cove is not possible. In addition, the waves come all the way up to
the seawall at moderate to high tide conditions making lateral public access at these times
not possible.

As noted in the findings for substantial issue, the subject site contains an existing seawall
that was constructed prior to the Coastal Act. The seawall was constructed seaward of
the natural biuff in order to provide for accessory improvements. Under the standards of
the Coastal Act and the certified LCP, if this seawall were proposed today, it would likely

be required to be located more landward, along the contour of the natural bluff edge to .
minimize adverse impacts to public access and sand supply. The existing seawall is
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within the stringline o;'?;méfseawans inthe area. As such, the existing seawalls in this

area somewhat inhibit the amount of dry sandy beach area that is acccss:blc tothepublic

for lateral pubhc access during higher tide conditions.

Lover
-Section 30604(c) of the Act requires that a specific access findings be made for any
project located between the first coastal roadway and the sea. The project site is located
between the ocean and the first coastal roadway (Sprindrift Drive). Asnoted above, there
is an existing vertical public access easement located at the Marine Room restaurant two
lots to the south of the site which is used to gain access to the beach. In addition, the site
is located about one-half mile from Kellogg Park and the La Jolla Shores beach
recreational area, where unlimited access to the, shoreline is provided. As such, the
proposed project will not result in any adverse impacts to physical public access. -
Furthermore, as required in Section 30604(a) for development between the first public
road and the sea, the project, as conditioned, is found consistent with all other public
- access and recreation policies of the Coastal Act. Special Condition No. 6 has been
attached which serves notice to the applicant that by acceptance of the permit, the -
applicant acknowledges the potential public rights and/or public trust which may exist on
the sandy beach area of the property and that the Commission’s approval of the project
may not be used or construed as a means to interfere with any kind of public rights.

.5. Local Coastal Planning. Section 30604(a) also requires that a coastal
development permit shall be issued only if the Commission finds that the permitted
development will not prejudice the ability of the local government to prepare a Local
Coastal Progmm (LCP) in conformity with the provxslons of Chapter 3 of the Coastal
Act. .

The subject site is zoned SF and is designated for residential use in the La Jolla Shores
PDO. The proposed existing single family residence is consistent with that zone and.
designation. The subject site is also located within the Sensitive Coastal Resource (SCR)
overlay zone of the City’s former implementation plan. The proposed residence, as
conditioned, can be found consistent with the SCR overlay.

The certified La Jolla-La Ji oﬂa Shores LCP Addendum contains policies which address -
shoreline protective devices, protection of public access and protection and improvement
of existing visual access to the shoreline and that ocean views should be maintained in
future development and redevelopment. With regard to the proposed siting of the
proposed residence, it has been documented that the proposed development will be safe
for its anticipated life and that its proposed siting and configuration is not dependent on
the existing seawall located seaward of it. Therefore, only as conditioned for revised
building plans such that noglevelopment is permitted seaward of the 25 ft. geologic
blufftop setback line, can the proposed development be found consistent with the
certified Land Use Plan. In addition, the certified L'UP calls for opening up of side yard
areas to enhance visual ss to the sea. Therefore, as conditioned such that all new
proposed plantings within/the sideyard setback be low level vegetation so as to not
obstruct views toward thef ocean in the sideyard setback areas, can the proposed
development be found copsistent with the Coastal Act and certified LUP. In summary,




@ e A-6-LIS-99-160 (§
c Page 18

the proposed development, as conditioned, can be found consistent with the certified LCP
and all applicable Chapter 3 policies of the Coastal Act.

6. Consistency with the California Environmental Quality Act (CEQA).
Section 13096 of the Commission’s Code of Regulations requires Commission approval

of Coastal Development Permits to be supported by a finding showing the permit, as
conditioned, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a
proposed development from being approved if there are feasible alteratives or feasible
mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the envirodment.

The proposed project has been conditioned in order to be found consistent with the .
shoreline hazards, public access and visual resource policies of the Coastal Act.
Mitigation measures, including conditions addressing geologic setback, future -
maintenance of non-conforming accessory improvements, landscaping and fencing,
public rights and assumption of risk, will minimize all adverse environmental impacts.
As conditioned, there are no feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse impact which the
activity may have on the environment. Therefore, the Commission finds that the
proposed project is the least environmentally-damaging feasible alternative and can be
found consistent with the requirements of the Coastal Act to conform to CEQA.

STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and
conditions, is returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development
shall be pursued in a diligent manner and completed in a reasonable period of time.
Application for extension of the permit must be made prior to the expiration date.

3. Compliance. All development must occur in strict compliance with the proposal as
set forth below. Any deviation from the approved plans must be reviewed and
approved by the staff and may require Commission approval.

4. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

" 5. Inspections. The Commission staff shall be allowed to inspect the site and the
development during construction, subject to 24~hour advance notice.

/”H::
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6. Assignment. The permit may be assigned to aﬁy qualiﬁéd. persén, provided assignee
.. files with the Commission an affidavit accepting all terms and conditions of the

permit.

7. Terms and Conditions Run with the Land. These terms and condiﬁons shall be
perpetual, and it 1s the intention of the Commission and the permittee to bind all
future owners and possessors of the subject property to the terms and conditions.

(GSap Diego\ EEVA-6-LIS-99-160 Sumit Resources, L.P. DN stfipt. doc)
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Office (619) 299-1743
Conservation (619) 299-1741
Fax (619) 299-1742

Voice Mail (619) 299-1744

San Diego Chapter |
Serving tgc E’miﬂl:mmrm San Diego and Impenz( Counties RB@E HW E@

Hon. Sara Wan, Chair APR 0 5 2000
California Coastal Commission CALFORMA
April 4, 2000 COASTAL COMMISSION

SAN DIEGO COAST DISTRICT
SUBJECT: MON 24¢:Summit Resources, L.P; A-6-LJS-99-160 »

Dear Chairman Wan and Commisgioners:

The San Diego Sierra Club, through its Coastal Committee, strongly supports the Staff
recommendation on appeal for this project. Currently, there are at Ieast seven shoreline
projects in the San Diego pipeline which raise similar issues, Of particular importance in
these projects are 1) the 50% demolition rule in regard to new development and
nonconforming rights for existing structures; and 2) the protection of visual access to the
shoreline. Because of the cunmulative impacts to the shoreline and visual access from
these multiple projects, as well as what we believe to be 4 serious misinterpretation by
both the City and applicants’ agents of the Local Coastal Program and Land Use Plan
regulations and policies, we urge your adoption of all of the Special Conditions as
recommended by staff Such clarification by the Commission as to the correet
mterpretation of the LCP will help both applicants and the public in addressing future
. development. As such, the Special Conditions are critical to our support for this project.

1. The 30% demolition rale (SDMC 105.0204 Al)

Both City staff and applicants’ agents make the arsument that the 50% demolition
rule only refers to whether 2 CDP exemption may be obtained. Since a CDP was
required and obtained, they believe they have satisfied the regulations. Our
interpretation, io the contrary, has been that of your staff. We believe the requirement
for a CDP indicates that the project constitutcs “new development,™ which,
accordingly, requires conformance with current Local Coastal Program and Land Use
Plan regulations and policies. In this case, therefore, we believe the proposed project
should observe current geologic sethack requirements since more than 30% of the
existing structute is apparently being demolished.

Should the nonconforming portions of the structure be retained seaward of the
geologic setback line, the existing nonconformity would be dramatically increased
through the sheer bulk and scale of an essentially new structure in a geologicatly
hazardous location, such that fiuture shoreline protection requirements could become
problematic by eliminating the possibility of alternative considerations of the least
environmentally damaging alignment and design.

EXHIBITNO. 17
APPLICATION NO.
3820 Ray Strcet, San Diego, CA 92104-3623 A-6-LJS-99-160
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2. Visual Access:
Both the Appeal and the Staff Report correctly statc the visual resource policies of the
certificd La Jolla-La Jolla Shores LCP Land Use Plan. While the community
anticipated specific implementation of those policies aftet centificarion of the 1983
Plau, it rarely happened. Thus, in an effort to insure the implementation mtended
since 1983, the requisite specificity has been included in the 2000 Land Development
Code. Thus, we strongly support Staff's Conditions requiring opening up of side
yards and fences in order to prevent the continuous wall effect that has been created
since 1983 through failure of both implementation and enforcoment. And we believe
both the 1999 Municipal Code, as well as the 2000 Land Development Code support
Statf’s position.

3. Enforcement:
in San Diego, it is well known that enforcement of code violations is almost
nopeXistent, becauss of the City’s budget choice to restrict funding for both the Code
Eoforcement Dept. and the Park and Recreation Dept. Currently, much enforcement
is allocated to lifeguards. Given this reality, we would appreciate clarification from
the Commission as to what mechanism exists, or will be used, beyond the deed
restriction, to ensure the prohibition against maintenance and repair of the
nonconforming aceessory structures and to assurethemamtenameofhndscapmgto

provide visual access through the sideyard setbacks, Who will monitor these
conditions?

4. Couclugion: '
The San Diego Sierra Clab greatly appreciates the dedication, persistence, and
professionalism of the local Coastal Staff in addressing this difficult project. The
Staff recommendations, if adopted, will go far in bringing shoreline development in
San Diego into compliance with the letter and intent of the certified LCP and La Jolla
Land Use Plan. Thank you for your consideration.

i (etyer)

oanne H, Pearson, Co-Chair
San Diego Sierra Chub Coastal Committce

Sihcerely yours,

3820 Ray Street, San Dizgo, CA 92104-3623
werw.siercaclub.oxg
&
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Sacramento, CA 95814
Re: 1900 Spindrift Drive, La Jolla
Dear Chairman:

I am writing again on behalf of the proposed project to be constructed at 1900 Spindrift in
La Jolla, California 92037.

I have reviewed the plans in detail and give my complete endorsement and support for
this project. It's not often an architect can create something that matches a site as well as

this and I salute the architect, Don Edson, for his work.

The plan shows a home that will fit in well with the established character of La Jolla
neighborhoods. The style and setting well represents our La Jolla coastal community.

I urge you to approve the owners design plan. Thank you ahead of time for your
thoughtful consideration of this project.

Very truly yours,
Willis Allen Company

j—

Andrew E. Nelson

President/CEO
cc:  Peter Douglas | EXHIBIT NO. 18
California Coastal Commission -
45 Fremont Street, #2000 :Fépll‘_'ﬁ’g ION ’:%0
San Francisco, CA 94105-2219 ~ ['- . ;:99'
etter From
Interested Party in
Support of
Applicant’s Proposal
858.459.4033 La Jolla Office + Fax: 858.450.7538 + Direct: 858.459.4035 ext a
1131 Wall Street, La Jolla, CA 92037 + P.O. Box 1887, La Jolla, CA 92037 |LimesCalifomia Coastal Gommission |
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RECORDING REQUESTED BY
CITY OF SAN DIEGO
PLANNING & DEVELOPMENT REVIEW

AND WHEN RECORDED MAIL TO -
PERMIT INTAKE
MAIL STATION 501

SPACE ABOVE THIS LINE FOR RECORDER'S USE

LA JOLLA SHORES PLANNED DISTRICT/COASTAL DEVELOPMENT AND
SENSITIVE COASTAL RESOURCE OVERLAY ZONE PERMITS NO. 99-0007

(MMRP)
1900 SPINDRIFT DRIVE
PLANNING COMMISSION

This Permit, is granted by the PLANNING COMMISSION of the City of San Diego to
SUMMIT RESOURCES, L.P., Owner/Permittee pursuant to Sections 103.0300, 111.1201,
101.0480 AND 111.0508 of the Municipal Code of the City of San Diego. The 0.56 acre site is
located at 1900 Spindrift Drive at the intersection with Saint Louis Terrace in the SF (Single-
Family) zone of the La Jolla Shores Planned District within the boundaries of the La Jolla
Community Plan area. The project site is legally described as a Portion of Pueblo Lot 1285, Map
No. 1762.

Subject to the terms and conditions set forth in this permit, permission is granted to
Owner/Permittee to remodel an existing 9,960 square-foot residence, demohshmo 4,745 square-
feet and adding 9,415 square-feet, resulting in a 14,630 square-foot residence with a 0.59 Floor
Area Ratio, described as, and identified by szze' dimension, quantity, type and location on the
approved Exhibits "A", dated December 2, 1999, on file in the Planning and Develcpmem
Review Department. The facility shall include:

a.  Remodel an existing 9,960 square-foot single-family residence with demolition and
new construction resulting in a 14,630 square-foot residence with a F AR of 0.59;

b.  Landscaping (planting, irrigation and landscape related merovements), and
c.  Off-street parking facilities; and -
d. Maintenance of an existing boathouse, walls, fences, decks and mature landscaping.

e.  Accessory improvements determined by the City Manager to be consistent with the
land use and development standards in effect for this site per the adopted Community
Plan, Califomnia Environmental Quality Act guidelines, public and private
improvement requirements of the City Engineer, the underlying zone(s), conditions of
this permit, and any other applicable regulations of the Municipal Code in effect for
this site.

1. Construction, grading or demolition must commence and be pursued in a diligent manner
"within 36 months after the effective date of final approval by the City, following all appeals.
Failure to utilize the permit within 36 months will automatically void the permit unless an

Page 1 of 7 EXHIBIT NO. 19

APPLICATION NO.
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Extension of Time has been granted. Any such Extension of Time must meet all the Municipal
Code requirements and applicable guidelines in effect at the time the extension is considered by
the appropriate decisionmaker. ‘

2. No permit for the construction, occupancy or operation of any facility or improvement

described herein shall be granted, nor shall any activity authorized by this permit be conducted
on the premises until:

a.  The Permittee signs and returns the Permit to Planning and Development Review; and
b.  The Permit is recorded in the office of the San Diego County Recorder.

3. Unless this permit has been revoked by the City of San Diego the property included by
reference within this permit shall be used only for the purposes and under the terms and
conditions set forth in this permit unless otherwise authorized by the City Manager.

4. This permit is a covenant running with the subject property and shall be binding upon the
Permittee and any successor or successors, and the interests of any successor shall be subject to
each and every condition set out in this permit and all referenced documents.

5. The utilization and continued use of this permit shall be subject to the regulations of this
and any other applicable governmental agencies.

6.  Issuance of this permit by the City of San Diego does not authorize the applicant for said
permit to violate any Federal, State or City laws, ordinances, regulations or policies including,
but not limited to, the Federal Endangered Species Act of 1973 and any amendments thereto (16
U.S.C. Section 1531 et seq.)

7. The Owner/Permittee shall secure all necessary building permits. The applicant is
informed that to secure these permits, substantial modifications to the building and/or site
improvements to comply with applicable building, fire, mechanical and plumbing codes and
State law requiring access for disabled people may be required.

8. Before issuance of any building or grading permits, complete grading and working
drawings shall be submitted to the City Manager for approval. Plans shall be in substamntial
conformity to Exhibit "A," dated December 2, 1999, on file in the Planning and Development
Review Department. No change, modifications or alterations shall be made unless appropriate
applications or amendment of this permit shall have been granted.

9. All of the conditions contained in this Permit have been considered and have been
determined to be necessary in order to make the findings required for this discretionary permit.
It is the intent of the City that the holder of this Permit be required to comply with each and
every condition in order to be afforded special rights which the holder of the Permit is obtaining
as a result of this Permit. Itis the intent of the City that the Owmer of the property which is the
subject of this Permit either utilize the property for any use allowed under the zoning and other
restrictions which apply to the property or, in the alternative, that the Owner of the property be
allowed the special and extraordinary rights conveyed by this Permit, but only if the Owner
complies with all the conditions of the Permit.

In the event that any condition of this Permit, on a legal challenge by the Owner/Permittee
of this Permit, is found or held by a court of competent jurisdiction to be invalid, unenforceable
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~ the "invalid" conditions(s) back to the discretionary body which approved the Permit for a

or unreasonable, thlS Permit shall be void. However, in such an event the Owner/Permittee shall
have the right, by paying applicable processing fees, to bring a request for a new Permit without .

determination by that body as to whether all of the findings necessary for the issuance of the
Perrnit can still beimade in the absence of the "invalid" condition(s). Such hearing shall be a
hearing de novo and the discretionary body shall have the absolute right to approve, disapprove
or modify the proposed Permit and the condition(s) contained therein.

10. This Coastal Development Permit shall become effective on the eleventh working day
following receipt by the Coastal Comrmssmn of the Notice of Final Action, following all
appeals. :

11. Title Restrictions. Prior to the commencement of any work or activity authorized by this
permit, the Owner/Permittee shall execute a Notice of Hazardous Condition-Indemnification and
Hold Harmless Agreement, in a form and content acceptable to the Development Services
Director, or designated representative which shall provide: a) that the applicant understands that
no new accessory structures and landscape features customary and incidental to residential uses
shall be developed within five feet of the Bluff Top (as illustrated on approved plan Exhibit"A,”
dated December 2, 1999, on file in the Planning and Development Review Department) or on the
face of the Bluff; and b) that the applicant understands that the site may be subject to
extraordinary hazard from coastal bluff erosion and the applicant assumes the liability from such
hazards; and ¢) the applicant unconditionally waives any claim of liability against the City of
San Diego and agrees to defend, indemnify and hold harmless the City of San Diego and its
advisors relative to the City of San Diego's approval of the project and for any damage due to
natural hazards. This Notice of Hazardous Conditions-Indemnification and Hold Harmless
Agreement shall be recorded against title to the property and shall run with the land, binding
upon all successor and assigns. .

NVIRONMENT TIGATION REQUIRE! TS:

12.  The owner/permittee shall comply with the Mitigation, Monitoring and Reporting Program
(MMRP) as specified in Mitigated Negative Declaration No. 99-0007 (LDR No. 99-0007), to the
satisfaction of the City Manaoer and the City Engineer. Prior to the issuance of the first grading
permit and/or recordation of the first final map, all mitigation measures as specifically outlined irr
the MMRP shall be implemented for the following issue areas: Historical Resources and
Geology.

NGINEERING TS: - .

13. Prior to the issuance of any building permits, the applicant shall obtain a grading permit
from the City Engineer (referred to as an "engineering permit") for the grading proposed for this
project. All grading shall conform to requirements in accordance with the City of San Diego
Municipal Code in a manner satisfactory to the City Engineer..

14.  The drainage svstem proposed with this development is subject to approval by the City
Engineer.

15.  Priorto building occupancy, the applicant shall conform to the Municipal Code, "Public
Improvement Subject to Desuetude or Damage." If repair or replacement of such pubhc
improvements is required, the owner shall obtain the required permits for work in the public
right-of-way, satisfactory to the permit-issuing authority.
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16. The "Noticej of Geologic Conditions”, signed by the owner, must be recorded with the
County Recorder before or concurrent with issuance of a permit. The notice reflects the potential
for ground rupture along the potentially active fauit trace discovered during the investigation.

PLANNINQ/’DE%IGN REQUIREMENTS:

17, No fewer than two (2) off-street parking spaces shall be maintained on the propérty atall
times in the approximate locations shown on the approved Exhibits "A," dated December 2,
1999, on file 1n the Planning and Development Review department.

~o

18.  There shall be compliance with the regulations of the underlying zone(s) unless a deviation
or variance to a specific regulation(s) is approved or granted as condition of approval of this
permit. Where there is a conflict between a condition (including exhibits) of this permitand a
regulation of the underlying zone, the regulation shall prevail unless the conditien praovides fora
deviation or variance from the regulations. Where a condition (including exhibits) of this permit
establishes a provision which is more restrictive than the corresponding regulation of the
underlying zone, then the condition shall prevail.

19. The height(s) of the building(s) or structure(s) shall not exceed those heights set forth in the
conditions and the exhibits (including, but not limited to, elevations and cross sections) or the
maxunum permitted building height of the underlying zone, whichever is lower, unless a
deviation or variance to the height limit has been granted as a specific condition of this permit.

20. A topographical survey conforming to the provisions of the Municipal Code may be
required if it is determined, during construction, that there may be a conflict between the
building(s) under construction and a condition of this permit or a regulations of the underlying
zone. The cost of any such survey shall be borne by the permittee.

21.  Any future requested amendment to this permit shall be reviewed for compliance with the
regulations of the underlying zone(s) which are in effect on the date of the submittal of the
requested amendment.

22. No building additions, including accessory structures and uses, shall be permitted unless
approved by the City Manager. ‘

23." The Owner/Permittee acknowledges that the existing rear coastal bluff pool cabana does

not conform to current Municipal Code - Development Standards. The City will not require -
removal of the non-conforming pool cabana at this time, due to the anticipated adverse effects on

the coastal bluff face. It is anticipated that the pool cabana will deteriorate over a period of time..

It is the owner/Permittee's responsibility to remove the pool cabana, and associated debris

(everything except the cabana's footings) as it deteriorates naturally or in the event unsafe

conditions exist. It is also understood by the Owner/Permittee that the non-conforming pool

cabana is not to be repaired or maintained to extend the period of use, but simply to let the pool
cabana deteriorate naturally to the point at which it needs to be removed, as earlier stated.

24. Pursuant to the San Diego municipal code, the aggregate value of the proposed repairs or
alterations to non-conforming structures, shall not exceed fifty (50) percent of the fair market
value of the improvements. Prior to the issuance of any building permits, the applicant shall
provide property assessment and construction estimates in compliance with this provision.
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25. Al private outdoor lighting shall be shaded and adjusted to fall on the same premzses
where such lights are located.

26. The subject property and associated common areas on site shall be maintained in a neat and
orderly fashion at all times.

27. No merchandise, material or equipment shall be stored on the roof of any building.

28. No mechanical equipment shall be erected, constructed, or enlarged on the roof of any
building on this site, unless all such equipment is contained within a completely enclosed
architecturally integrated structure and in compliance with the applicable building height
regulations.

LANDSCAPE REQUIREMENTS:

29. Prior to issuance of any building permits, complete landscape construction documents,
including plans, details and specifications (including a permanent automatic irrigation system
unless otherwise approved), shall be submitted to the City Manager for approval: The
construction documents shall be in substantial conformance with Exhibit "A," Landscape
Concept Plan, dated December 2, 1999,, on file in the Planning and Development Review
Department. No change, modification or alteration shall be made unless ‘appropriate application
or amendment of this Permit shall have been granted.

30. Prior to issuance of grading permits, interim landscape and erosion control measures for

those slopes requiring revegetation, shall be submitted to the satisfaction of the City Manager

and City Engineer. All plans shall be in substantial conformance to Exhibit "A," dated

December 2, 1999, on file in the Planning and Development Review Department and all other

applicable conditions of related permits. .

31.  Prior to final inspection it shall be the responsibility of the Permittee to install all required
landscape and obtain all required landscape inspections and to obtain a No Fee Street Tree
Permit for the installation, establishment and on-going maintenance of all street trees. Copies of
these approved documents must be submitted to the City Manager.

32.  All required landscape shall be maintained in a disease, weed and litter free condition at
all times and shall not be modified or altered unless this Permit has been amended.
Modifications such as severe pruning or "topping” of trees is not permitted unless specifically
noted in this Permit. The Permittee, or subsequent Owner shall be responsible ¢  snaintain all
street trees and landscape improvements consistent with the standards of the Landscape
Technical Manual.

33.  If any required landscape (including existing or new plantings, hardscape, landscape
features, etc.) indicated on the approved plans is damaged or removed during demolition, it shall
be repaired and/or replaced in kind and equivalent size per the approved plans within 30 days of
completion of construction by the Permittee. The replacement size of plant material after three
years shall be the equivalent size of that plant at the time of removal (the largest size
commercially available and/or an increased number) to the satisfaction of the City Manager.

34. The irrigation system shall incorporate the following items: ‘
a. Include and install a City-approved electrically controlled automatic rain shut-off

device,
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* b. Include and install a City approved moisture-sensing device for turf irrigation

circunts.
. C. Include and install low precipitation rate nozzles. Heads shall be located to
' minimize overspray. Adjustment and timing of the heads shall be coordinated to
reduce the potential for run-off.
d. Include and install an irrigation electric controller. The controller shall be
seasonally adjusted to operate the system with the least practical amount of water
applied (minimum ETO).

APPROVED by the PLANNING COMMISSION of the City of San Diego on December 2,
1999.
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ALL-PURPOSE CERTIFICATE ’ .

| Type/Number of Document: LIS/CDP/SCR No. 93-0007 | .
: Date of Approval: December 2, 1999. ‘
STATE OF CALIFORNIA

COUNTY OF S}%N DIEGO

Robert Korch,  Development Project Manager

On before me, BETH ANN CARROLL (Notary Public), personally appeared
Robert Korch, Development Project Manager of Planning and Development Review of the City
of San Diego, personally known to me to be the person(s) whose name(s) is/are subscribed to the
within instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity
upon behalf of which the person(s) acted, executed the instrument.

WITNESS may hand and official seal

Signature © (Seal)
Beth Ann Carroll

ALL-PURPOSE CERTIFICATE
OWNER(S)Y/PERMITTEE(S) SIGNATURE/NOTARIZATION:
THE UNDERSIGNED OWNER(SY/PERMITTEE(S), BY EXECUTION THEREOF, AGREES

TO EACH AND EVERY CONDITION OF THIS PERMIT AND PROMISES TO PERFORM .
EACH AND EVERY OBLIGATION OF OWNER(S)/PERMITTEE(S) THEREUNDER.

Signed Signed
Typed Name ' Typed Name

STATE OF
COUNTY OF

On before me, {(Name of Notary Public)
personally appeared , personally known to me (or
proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies),and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

Signature
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- , PLANNING COMMISSION
‘ . o | RESOLUTION NO.
LA JOLLA SHORES PLANNED DISTRICT/COASTAL DEVELOPMENT AND
SENSITIVE COASTAL RESOURCE PERMITS NO. 99-0007(MMRP)
1900 SPINDRIFT

WHEREAS, SUMMIT RESOURCES, L.P., Owner/Permittee, filed an application with the City
of San Diego for a permit to remodel an existing 9,960 square-foot residence; demolishing 4,743
square-feet and adding 9,415 square-feet to resuit in a 14,630 square-foot residence (as described
in and by reference to the approved Exhibits "A" and corresponding conditions of approval for
the associated Permit No. 99-0007, on portions of a 0.56 acre site and;

WHEREAS, the project site is located at 1900 Spindrift drive at the intersection of Saint Louis
Terrace in the SF zone of the La Jolla Shores Planned District and within the boundanes of the
La Jolla Community Plan area and;

WHEREAS, the project site is legally described as a Portion of Pueblo Lot 1285, Map No. 1762,
and;

WHEREAS, on December 2, 1999, the PLANNING COMMISSION of the City of San Diego
considered LIS/CDP/SCR Permit No. 99-0007 pursuant to Sections 103.0300, 111.1201,
-101.0480 and 111.0508 of the Municipal Code of the City of San Diego; NOW, THEREFORE,

BE [T RESOLVED by the PLANNING COMMISSION of the City of San Diego as follows:

That the PLANNING COMMISSION adopts the following written Findings, dated December 2,
1999.°

FINDINGS:
LA JOLLA SHORES (PDO) ~(MUNICIPAL CODE SECT 03.0300)

A. THE PROPOSED CONSTRUCTION AND USE OF THIS SITE MEETS-
ALL TECHNICAL REQUIREMENTS SET FORTH IN THE ADOPTED
LA JOLLA SHORES PLANNED DISTRICT ORDINANCE AND THE LA
JOLLA SHORES DESIGN MANUAL RELATING TO ARCHITECTURAL
STYLE, VARIETY AND DIVERSITY IN DESIGN, HEIGHT, LOT
COVERAGE, LANDSCAPING, ORIGINALITY, AND NO VARIANCES
ARE REQUIRED.

The subject 0.56 acre site is existing fully developed with a 9,960 square-foot
single-family residence, accessory bunk house, boat house, guest quarters and
other accessory improvements. The project site is within a neighborhood of
. diverse lot configurations and diverse architectural styles. The project site is on a
bluff top over the Pacific Ocean and surrounded on the remaining three sides by
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COASTAL DEVELOPMENT ~(Municipal Code Section 105.0202

similar development. The existing house dates to 1928 and was designed and
resided in by persons of significance and, although the structure and site are
environmentally historically significant, the property has not been designated by
 the Historical Sites Board.

The project proposes to demolish 4,745 square-feet of existing improvements and
construct 9,415 square-feet of new improvements resulting in a total floor area of
14,630 square-feet and a Floor Area Ratio of 0.58 and a building height of 28-feet
8-inches. The existing architectural style is being modified with a sense of
retention of some of the existing style. Materials utilized for the roof, walls,
windows and trim are compatible with the neighborhood, as specified in the La
Jolla Planned District Ordinance and consistent with the existing architectural
structure. The La Jolla Planned District Advisory Board has reviewed the project
and found that it conformed to the PDO and the La Jolla Shores Design Manual.

THE PROPOSED CONSTRUCTION AND USE OF THIS SITE IS
CONSISTENT WITH THE LA JOLLA SHORES PLANNED DISTRICT
ORDINANCE WHICH STATES THAT PUBLIC VIEWS FROM PUBLIC
RIGHTS-OF-WAY AND PUBLIC PLACES SHALL BE PROTECTED.

The project site 1s on the coastal bluff overlooking the Pacific Ocean and is

opposite the intersection of St. Louis Terrace which intersects with Spindrift

Drive. The site is occupied with existing improvements of a single-family .
residence and accessory structures on the 24,461 square-foot lot. The property is

surrounded by similar development on both sides and has an overheight hedge on

the front propertyline. The site is not shown for coastal view on the La Jolla/ La

Jolla Shores Local Coastal Program and is not generally accepted as providing

any existing views to the coast or ocean from any adjoining public rights-of-ways.

The partial demolition and new construction will not alter any existing public

views or impact public places.

THE PROPOSED USE WILL NOT ADVERSELY AFFECT THE CITY'S
PROGRESS GUIDE AND GENERAL PLAN, THE LA JOLLA
COMMUNITY PLAN OR THE LA JOLLA SHORES PRECISE PLAN.

The demolition of 4,745 square-feet of an existing 9,960 square-foot single-family
home and new construction of 9,415 square-feet of floor area to result in a total of
14, 630 square-feet on a 24,461 square-foot lot, will not adversely affect the City
of San Diego Progress Guide and General Plan or the La Jolla Community Plan
and La Jolla Shores Precise Plan that designate this site for single-family use
consistent with the design as proposed and as sited.
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EXISTING PHYSICAL ACCESSWAY LEGALLY UTILIZED BY THE
.’ GENERAL PUBLIC OR ANY PROPOSED PUBLIC ACCESSWAY
IDENTIFIED IN AN ADOPTED LCP LAND USE PLAN; NOR WILL IT
~ OBSTRUCT VIEWS TO AND ALONG THE OCEAN AND OTHER
SCENIC COASTAL AREAS FROM PUBLIC VANTAGE POINTS.

The proposed development will result in the partial demolition of an existing
single-family detached residence and accessory structures and the addition of new
floor area and improvements to a 24,461 square-foot SF zoned lot located at 1900
Spindrift Drive overlooking the Pacific Ocean from atop a 22-foot high coastal
bluff. No existing physical public accessway or proposed accessway exists or is
proposed within the La Jolla/La Jolla Shores Local Coastal Program and this
Program does not identify any public views or view corridors across this property.
This property. by the shape and configuration of the coastline to the north, south
and west, affords views of other bluff, beach and coastal improvements and this
property is visible from these other locations as well, however, the improvements
as ultimately to be built-out, will become the view from these points but will not
be in conflict with the provisions of these plans and programs.

B.  THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFECT
IDENTIFIED MARINE RESOURCES, ENVIRONMENTALLY
‘ SENSITIVE AREAS, OR ARCHAEOLOGICAL OR
. PALEONTOLOGICAL RESOURCES.

This 0.56 acre lot was developed 70 vears ago with a single-family residence that
has been modified a number of times in the intervening years. The current project
proposes a partial demolition and new construction to result in a 14, 630 square-
foot residence. The site has an existing seawall, boat house and other minor
improvements on the ocean bluffs and lower beach areas of the lot as well as
structural improvements within the 40-foot blufftop setback and 25-foot bluffiop
setback permissible with a supporting geotechnical report. The project approval
will require removal of landscaping installed on the sandy beach aicas. The -
Environmental Mitigated Negative Declaration and Mitigation Monitoring and
Reporting Program No. 99-0007, requires archaeological monitoring and recovery
and that 2 "Notice of Geologic and Geotechnical Conditions” be signed by the
owner and recorded that reflects the potential for ground rupture along the fault
trace discovered on-site. No other adverse affect have been identified on Marine
Resources, environmentally sensitive areas or archaeological or paleontological
TESOUrces.

C. ~ THE PROPOSED DEVELOPMENT WILL COMPLY WITH THE
REQUIREMENTS RELATED TO BIOLOGICALLY SENSITIVE LANDS
AND SIGNIFICANT PREHISTORIC AND HISTORIC RESOURCES AS
. SET FORTH IN THE RESOURCE PROTECTION ORDINANCE,
CHAPTER X, SECTION 101.0462 OF THE SAN DIEGO MUNICIPAL
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' CODE, UNLESS BY THE TERMS OF THE RESOURCE PROTECTION '
ORDINANCE, IT IS EXEMPTED THEREFROM. ®

The; remode] of an existing single-family residence with a partial demolition and
new additions on a 0.56 acre lot in the SF (single-family) zone within the La Jolla
Shores Planned District, will comply with the biologically sensitive lands and
significant prehistoric and historic resources provisions of the Resource Protection
Ordinance. No biologically sensitive lands are within this project area and
previously added landscaping on the sandy beach area will be required to be
removed. The property and improvements therein, were considered by the City of
San Diego Historical Sites Board for possible designation but was not deemmed to
qualify. Because of the age of the improvements existing on the site and location,
requirements for Historical Resources have been identified in the accompanying
Mitigated Negative Declaration and made a part of the conditions for approval of
the project. :

THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFECT
IDENTIFIED RECREATIONAL OR VISITOR-SERVING FACILITIES
OR COASTAL SCENIC RESOURCES.

This site is not identified in the La Jolla/La Jolla Shores Local Coastal Program as

a public view corridor to or from the ocean and the site is within a developed .

single-family neighborhood. A private recreational club is located to the north ‘ .
and a public beach and park lie beyond that. The remodeling of this residence

through a partial demolition and new construction will have no adverse affects on

these identified recreational and visitor serving facilities and coastal scenic

resources.

THE PROPOSED DEVELOPMENT WILL BE SITED AND DESIGNED
TO PREVENT ADVERSE IMPACTS TO ENVIRONMENTALLY
SENSITIVE HABITATS AND SCENIC RESOURCES LOCATED IN
ADJACENT PARKS AND RECREATION AREAS, AND WILL PROVIDE
ADEQUATE BUFFER AREAS TO PROTECT SUCH RESOURCES.

The existing single-family residence requesting to be remodeled, will have no
adverse impacts on scenic resources or parks and recreation areas as specified in
Item D above. Private recreation and public parks are located to the north and are
not adjacent to this site which shares common lot lines with sjmilar zoned and
utilized properties. A geotechnicai report has been completed which analyzed
stability of the site for the location of the existing and proposed improvements and
staff review and completion of a Mitigated Negative Declaration have

investigated any possible impacts to sensitive habitats and scenic resources and
found that there are no adverse impacts associated with this proposed project.

City’s LIPDO/CDP/SCR Permit
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| ALTERATIONS OF NATURAL LANDFORMS AND WILL NOT RESULT
| . INUNDUE RISKS FROM GEOLOGIC AND EROSIONAL FORCES
AND/OR FLOOD AND FIRE HAZARDS.

The site is existing improved since the 1920's and is a relatively flat with a slope
towards the ocean bluff that descends about 22-feet to the beach area below. The
site requires minor alteration of existing grades and through review of a required
geotechnical report, has been determined that the partial demolition and new
construction to the residence will not result in undue risks from geologic and
erosional forces. A seawall already exists on the bluff/beach that has protected
the site from natural erosion and also protected the house above which is
considered a bluffiop improvement. No flood or fire risks or hazards are
unaddressed by this project.

G. THE PROPOSED DEVELOPMENT WILL BE VISUALLY COMPATIBLE
WITH THE CHARACTER OF THE SURROUNDING AREA, AND
WHERE FEASIBLE, WILL RESTORE AND ENHANCE VISUAL
QUALITY IN VISUALLY DEGRADED AREAS.

This area of the La Jolla Shores Planned District is composed of older single-
family homes punctuated by newer construction following demolition and other
remodeled homes. It is an area of individually designed and sited homes that
. offers owners wider choices in design to maintain the character of the area. The
area is not considered visually degraded. The partial demolition and new
additions, proposed to this existing residence will result in 2 maintaining of -
architectural integrity and visual quality of the site and neighborhood.

H. THE PROPOSED DEVELOPMENT WILL CONFORM WITH THE
CITY'S PROGRESS GUIDE AND GENERAL PLAN, THE LOCAL
COASTAL PROGRAM, AND ANY OTHER APPLICABLE ADOPTED
PLANS AND PROGRAMS IN EFFECT FOR THIS SITE.

The maintenance of this existing single-family residence conforms to the La Jolla
Shores Planned District Ordinance;, the La Jolla Community Plan and the Progress
Guide and General Plans, the La Jolla/La Jolla Shores Local Coastal Program and
all other City Ordinances, Codes and Policies for development of this lot.
Through this application and review for the goals and purposes of the ordinances
and the completion of a Mitigated Negative Declaration, this determination has
been made. ‘

SENSITIVE COASTAL RESOURCE ~MUNICIPAL CODE SECTION 101.0480)

~ A THE PROPOSED DEVELOPMENT WILL BE SITED, DESIGNED, AND
. CONSTRUCTED TO MINIMIZE, IF NOT PRECLUDE, ADVERSE
IMPACTS UPON SENSITIVE COASTAL RESOURCES AND
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ENVIRONMENTALLY SENSITIVE AREAS.

Ifhe 24,461 square-foot single-family zoned lot is improved with an existing 9,960
sguare-foot residence and accessory improvements including a seawall, boat
house, landscaping and other minor improvements. The partial demolition and
new construction proposed has been sited and designed to meet the City of San
Diego bluff top setback as permitted based on a supporting Geotechnical Report
and to utilize the large buildable area present. The improvements have been
reviewed as well and recommended for approval by the La Jolla Shores Planned
District Advisory Board. The proposed development will minimize and preclude
to the extent possible, adverse impacts to sensitive coastal resources and
environmentally sensitive areas.

THE PROPOSED DEVELOPMENT WILL NOT ENCROACH UPON ANY
EXISTING PHYSICAL ACCESSWAY LEGALLY UTILIZED BY THE
GENERAL PUBLIC OR ANY PROPOSED PUBLIC ACCESSWAY
IDENTIFIED IN THE ADOPTED COMMUNITY PLAN; NOR WILLIT
OBSTRUCT VIEWS TO AND ALONG THE OCEAN AND OTHER
SCENIC COASTAL AREAS FROM PUBLIC YANTAGE POINTS.

The proposed development will result in the partial demolition of an existing
single-family detached residence and accessory structures and the addition of new
floor area and improvernents to a 24,461 square-foot SF zoned lot located at 1900
Spindrift Drive overlooking the Pacific Ocean from atop a 22-foot high coastal
bluff. No existing physical public accessway or proposed accessway exists or is
proposed within the La Jolla/La Jolla Shores Local Coastal Program and this
Program does not identify any public views or view corridors across this property.
This property, by the shape and configuration of the coastline to the north, south
and west, affords views of other bluff, beach and coastal improvements. This
property is visible from these other locations as well, however, the improvements
as ultimately to be built-out, will become the view from these points but will not
be in conflict with the provisions of these plans and programs.

THE PROPOSED DEVELOPMENT WILL MINIMIZE THE
ALTERATION OF NATURAL LANDFORMS AND WILL NOT RESULT
IN UNDUE RISK FROM GEOLOGIC AND EROSIONAL FORCES
AND/OR FLOOD AND FIRE HAZARDS ON SITE. '

Minimal grading is proposed to this existing improved 24,461 square-foot single-
family zoned lot located atop a 22-foot coastal bluff. A Geotechnical report has
been submitted and reviewed with the City's Geologists accepting the conclusions
within the report. No new development will be nearer than 25-feet to the bluif top
and the Mitigation Monitoring and Reporting Program in conjunction to the
Mitigated Negative Declaration, requires that proof of a "Notice of Geologic and
Geotechnical conditions" be signed by the owner/permittee and recorded with the
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county Recorder prior to the issuance of building permits. Site drainage and roof

“top drainage is required to be directed to the City street to the east and not over

the biuff to the ocean below in order to minimize risk of erosion to the bluff and
beach. The Fire marshal has reviewed the project application and determined that
fire risks and hazards have been adequately addressed.

THE PROPOSED DEVELOPMENT WILL NOT CONTRIBUTE TO THE
EROSION OF PUBLIC BEACHES OR ADVERSELY IMPACT LOCAL
SHORELINE SAND SUPPLY. SHORELINE PROTECTIVE WORKS
WILL BE DESIGNED TO BE THE MINIMUM NECESSARY TO
ADEQUATELY PROTECT EXISTING PRINCIPAL STRUCTURES, TO
REDUCE BEACH CONSUMPTION AND TO MINIMIZE SHORELINE

- ENCROACHMENT.

This 24,461 square-foot SF (single-family) zoned lot is improved with an existing
9,960 square-foot residence and accessory uses, inciuding a boat house, seawall
and other shoreline improvements. Proposed partial demolition and new

- construction will result in a total floor area of 14,630 square-feet of improvement.

New development, based on a Geotechnical Report, will be 2 minimum of 25-feet
back of the biuff top and through conditions in the accompanying La Jolla Shores
Planned District Permit, Coastal Development Permit and Sensitive Coastal

Resource Permit, will remove non-approved existing landscaping from the sandy
beach area and condition the non-conforming boat house and other improvements ~ |
to limited repair and maintenance. Improvements to the existing structure and site
will not contribute to erosion of public beaches or adversely impact local

shoreline sand supply. All surface and roofiop drainage is to be intercepted on
site and directed to the street to flow through the City drainage system. No new
shoreline protective works are proposed with this permit.

-

THE PROPOSED DEVELOPMENT WILL NOT ADVERSELY AFFECT

THE CITY'S PROGRESS GUIDE AND GENERAL PLAN, THE LOCAL
COASTAL PROGRAM, OR ANY OTHER APPLICABLE ADOPTED =
PLANS AND PROGRAMS IN EFFECT FOR THIS SITE.

The proposed demolition of a portion of an existing single-family residence and
construction of new additions on a lot located between Spindrift Drive and the
Pacific Ocean, has been reviewed by City Staff, the La Jolla Shores Advisory
Board and the La Jolla Community Planning Board as the project pertains to the
City of San Diego Progress Guide and General Plan, the La Jolla/La Jolla Shores
Local Coastal Program, the La Jolla Community Plan and Lz Jolla Shores
Planned District Ordinance and existing SF zoning and all other related codes,
ordinances and policies. The project has been found in compliance as proposed
and will not adversely affect these identified plans and programs.

City’s LIPDO/CDP/SCR Permit
(p. 14 of 15)
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BE IT FURTHER RESOLVED that, based on the findings hereinbefore adopted by the
PLANNING COMMISSION, LIS/CDP/SCR Permit No. 99-0007, is hereby GRANTED by the
PLANNING COMMISSION to the referenced Owner/Permittee, in the form, exhibits, terms and
conditions as set Iforth in Permit No. 99-0007, a copy of which is attached hereto and made a part
hereof:

ROBERT KORCH LINDA LUGANO
Project Manager Legislative Recorder to the
Planning and Development Review Planning Commission

Adopted on: December 2, 1999.

City’s LIPDO/CDP/SCR Permit
(p. 15 of 16)
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EXHIBIT NO. 2
APPLICATION N
A-6-L.JS-99-160
Site Photo
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MAZZARELLA, DUNWOODY & CALDARELLI LLP

ATTORNEYS AT LAW

550 WEST “C” STREET, SUITE 530 E@EHW@ a

SAN DIEGO, CALIFORNIA 92101-8575 . ; "~
TELEPHONE: 619.238.4900 APR 2 4 2000

FACSIMILE: 619.238.4959

CALIFORNIA
COASTAL COMMISSION
April 21, 2000 SAN DIEGO COAST DISTRICT

VIA FACSIMILE & U.S. MAIL w&v , L{ &

Lee McEachern, Supervisor,

Permits and Enforcement

Califoriia Coastai Cornrussion

3111 Camino del Rio North, Suite 200
San Diego, CA 92108

Re: Response to March 29,2000 Reqm Relating to Coastal

Commission Appeal ?0. A-6-1.JS-99-160 g 1900 Syindrift, La Jolla California)
Dear Lee:

Thank you for your April 7, 2000 response to my March 29, 2000 document request in the
above-referenced matter. I note that you have indicated that your computer records do not readily reveal
appeal document creation dates. We have learned from past experience with similar computer document
dating problems that computer experts can accurately determine document creation dates from residual
electronic data on a computer’s hard drive.

Time is of the essence. We therefore request immediate access to the computer hard drive in
question. To the extent that you require a formal California Public Records Act Request pursuant to
Government Code Section 6250 et seq, please consider this letter to constitute such a request for any and
all electronic and or computer records in their original digital form that mention, discuss, or in any way
pertain to the pronerty commonly known 2s 1900 Spindrift Lane, La Jolla, Californiz, which is the
subject of Appeal No. A-6-LJS-99-160. Our expert can quickly copy the necessary information from
your computer when given access to do so. Needless to say, we expect that all electronic data will be
retained by the Commission pending our inspection.

Please give me or my associate, Brian Goodwin, a call at your earliest convenience to let us
know when we can review your computer files on this matter to verify creation dates and other relevant
information.

You also indicated in your letter of April 7, 2000 that the original signed appeal forms are sent to
the San Diego office via the Commission’s courier service, and that a copy of the courier log showing
that a courier delivery was made to the San Diego office on December 21, 1999 (the date the appeal
forms were received by San Diego staff) would be available. I would like a copy of the log.

A- (- LIS- 94 /6D
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MAZZARELLA, DUNWOODY & CALDARELLILLP

Lee McEachern, Supervisor,
Permits and Enforcement
California Coastal Commission
April 21, 2000 |

Page 2 &

More importantly, I would like to know how San Diego staff could have: (1) spoken to the
commissioners who filed the appeal; and then (2) requested the original signed appeals form from San
Francisco; and then (3) received them on December 21, 1999 when the telephone records you produced
to us previously reflect that the discussions that purportedly took place between Charles Damm and
Commissioners Wan and Daniels occurred late in the morning and late in the afternoon on December
21, 1999. There was, therefore, no opportunity to have in fact first obtained the commissioners’
approval, then contact San Francisco and then have forms sent via overnight messenger to San Diego in
order to be filed late afternoon on the 21%.

As you may recall, Matt Peterson advised you, Sherilyn Sarb and Deborah Lee during our
meeting on March 10, 2000, that when he first saw the file on this matter in the Coastal Commission’s
office, all that existed were xeroxed copies of the commissioners’ signatures on the appeals.
Furthermore, when he first saw the appeals forms the words “See Attached” were not typed on them.
We were advised during our meeting on March 10, 2000 that Mr. Peterson was mistaken, and in fact
originals were in the file, and further that the words “See Attached” were added at a later date, not
because the materials were generated at a later date, but in order to make it clear that the appeal and the
findings in the file were related (a fact that would seem quite obvious). .

When Mr. Peterson first inquired months ago as to the process utilized to file the appeals, he was
told that xeroxed copies of the commissioners’ signatures on the appeal forms were kept in the San
Diego office, and used by the local staff to file appeals. This was consistent with what he saw in the file.
In our meeting on March 10, 2000, this was denied. Instead, Ms. Lee stated emphatically:

“[the blank signed appeal forms] are kept under the control of Peter Douglas’ executive
assistant. Whoever makes the calls and contacts the commissioners has to call her and
indicate that THEY HAVE GOTTEN that specific authorization, THEN those two forms
are sent down to the district office ...” [Emphasis added.]

Obviously, the required procedure did not occur in this case. Calls could not have been made to
the commissioners on December 21, and the blank signed appeal forms received from San Francisco and
filed on December 21*. ‘

I appreciate, as was explained to us at our meeting on March 10, 2000, that at the time this matter
was coming to a head, Laurinda Owens was out ill, and two other staffers were on vacation, and that
Chuck Damm, who generally works out of Ventura, was pinch-hitting. That may explain why required
procedures were not followed, and the appeal deadline was missed. But it does not excuse the late
filing. The local staff should acknowledge the true facts to the Commission; and the appeal should be
voluntarily dismissed.

Upon reviewing the transcript of our meeting on March 10, 2000, an additional public records .
request has come to mind. In that transcript either Sherilyn Sarb or Deborah Lee stated, “There were
several appeals being filed at that time.” I would like copies of whatever other appeals were filed by the

|2



MAZZARELLA, DUNWOODY & CALDARELLILLP .

- Lee McEachern, Supervisor,
Permits and Enforcement
California Coastal Commission
April 21, 2000
Page 3

local San Diego Coastal Commission staff between December 20 and December 24, 1999. I would also
like a copy of the tape of your meeting with Matt Peterson, Tim Martin, Laurinda Owens, Sherilyn Sarb
and Deborah Lee on April 3, 2000. Enclosed is a check for $5.00 to cover what I understand to be the
cost of duplication. Please consider these formal California Public Records Act Requests pursuant to
Government Code Section 6250 et seq.

I'look forward to your response to these requests and questions.

Very truly yours,

A
a7
. 2 y, “
]</1/ e

ark C. Mazzarella
MCM:dll

cc: Matthew Peterson, Peterson & Price
Chairperson Sara Wan and Members of the California Coastal Commission
Peter M. Douglas, Executive Director
Chuck Damm, Senior Deputy Director
Deborah Lee, Deputy Director
Ralph Faust, Esq. Chief Legal Counsel
Laurinda Owens, Coastal Planner
Summit Resources, LP

|2
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STATE OF CALIFORNIA -~ THE RESOURCES AGENCY

GRAY DAVIS, Governc

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 84105-2219
VOICE AND TDD (415) 904.5200

Mark Mazzarella, Esq.

Mazzarella, Dunwoody & Caldarelli LLP
550 West “C” Street, Suite 530

San Diego, CA 92101-3532

Wep 14

RECEIVED)

MAY 08 2000

CALIFORNIA
_ COASTAL COMMISSIA
SAN DIEGO CQAST 6§'§?ch‘r,

May 4, 2000

Re:  Your April 21, 2000 Requést In Connection With Coastal Commission

Appeal No. A-6-1.JS-99-160

Dear Mr. Mazzarella:

Your above-referenced letter, which was received in the Commission’s San Diego office
on April 24, 2000, has been referred to me for response. Your letter requests the following:

1. access to the computer hard drive that contains documents relating to the above-
referenced appeal and “all electronic and or computer records in their original digital
form” relating to the property that is the subject of the above-referenced appeal,

. 2. acopy of the Commission’s log showing that our courier made a delivery from the
San Francisco office to the San Diego office on December 21,

- 3. acopy of all appeals filed in the San Diego office between December 20 and 24, 1999
(aside from the appeal of the Summit Resources permit), and

4. a copy of the tape recording of the meeting on April 3, 2000, between San Diego staff

and Matt Peterson and Tim Martin.

In response to item 2, a copy of the Commission’s log is enclosed. We do not have any
documents responsive to item 3; it appears that there were no other appeals filed in the San
Diego office between December 20 and 24. With respect to item 4, we no longer have the
tape recording of the April 3 meeting. Ms. Owens does not routinely retain tape recordings
of meetings that she attends. If a copy of a tape recording is requested before she has
recorded over the tape, she may be able to accommodate the request. If you had asked for a
copy of the tape at the end of the meeting, as you had with the tape of the March 10, 2000
meeting, she would have been able to provide you with a copy. However, at this time, Ms.
Owens hasg already re-recorded over the tape of the April 3 meeting.

With respect to the first item, we are unable to provide you with access to the hard drive
of the Commission’s computers. Under the Public Records Act, the form in which computer

data is provided is to be determined by each agency. (Govt. Code § 6253(b).) The

R-6-L3S-99-/60
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Mark Mazzarella, Esq. -~

May 4, 2000

Page 2

Commission’s San Diego District keeps all of its publkic records relating to permits and
appeals in hardcopy. All disclosable public records relating to permits and appeals that are
created on the computer are printed and stored in hardcopy.

Further, our computers contain documents and information that are exempt from
disclosure under the Public Records Act (such as drafts, attorney-client communications,
personne! information, etc.). To allow access to the hard drive would result in the release of
records that are exempt from disclosure and that were not intended to be disclosed. For these
reasons, the Commission has chosen to provide its computer data in hardcopy. Therefore,
when you previously requested all public records relating to the property at 1900 Spindrift,
we made available to you the hardcopy permit and appeal files relating to this property
(excluding any exempt documents). As we previously indicated, the Commission does not
prepare or retain computer data in the ordinary course of business that reflects when appeal
documents were prepared by staff.

Finally, with respect to the Commissioner appeal of the Summit Resources permit, your

letter states: “required procedures were not followed, and the appeal deadline was missed.”

- The appeal deadline for the Summit Resources permit was December 22, 1999. Two
Commissioner appeals (each consisting of a completed appeal form and an attachment titled:

“Summit Resources L.P. Attachment to Appeal”) were prepared and placed in the hardcopy
appeal file on December 21, 1999. It would appear that you have independent verification .
that the appeals were timely filed because at least two Commission staff members recall that
Matt Peterson came to the Commission’s office and obtained a copy of the Commissioner
appeals on December 22, 1999. Staff subsequently attached a copy of Sara Wan’s appeal to
the substantial issue staff report (dated February 1, 2000). That appeal is exactly the same as
the appeal retrieved by Mr. Peterson on December 22 with the exception of the words “See
Attached,” which were added to the appeal form after the appeal was filed. (The words “see
attached” did not affect the substance of the appeal, they simply indicate that the grounds for
appeal are stated in the attachment rather than in the appeal form.) Given the fact that Mr.
Peterson obtained copies of the appeals on December 22, we fail to understand how you
could believe that the appeal deadline was missed. In any event, Commission staff has
confirmed that the appeals were filed on December 21, 1999, one day before the deadline.

Furthermore, there are no “required procedures” for the filing of Commissioner appeals.
Neither the Coastal Act nor its implementing regulations require that Commissioners or staff
use a certain procedure for the filing of Commissioner appeals. The Commission staff
follows a process that was created for internal management purposes only. The process is
designed to facilitate the expeditious filing of Commissioner appeals while eliminating the
potential for an appeal to be filed without authorization of the named Commissioner. When-
the staff determines that a local government action on a permit may raise issues of
consistency with an LCP, they contact individual Commissioners by telephone and orally
obtain their permission to file an appeal on their behalf. Staff prepares the appeal by
completing the appeal form, preparing and attaching the reasons for the appeal, and filing the
appeal. As part of this process, individual Commissioners sign blank appeal forms that are .
kept by the Commission’s Executive Assistant in the San Francisco office. When a

o




Mark Mazzarella, Esq.
May 4, 2000
Page 3

- Commissioner has authorized the filing of an appeal on his or her behalf, staff uses that

Commissioner’s pre-signed form. The Executive Assistant usually releases the pre-signed
form only upon being informed that the Commissioner has consented. However, in light of
the quick time frame for filing appeals, the forms are sometimes released prior to staff’s
having obtained a Commissioner’s consent to use the form. In that case, the forms are used
only if the individual Commissioner does authorize the appeal, and unused forms are
returned to the Executive Assistant. The Commission’s regulation governing the filing of
appeals does not require the signature of a Commissioner on an appeal form. (See Cal. Code
of Regs. tit. 14, Div. 5.5, § 13111.) The use of pre-signed forms is simply an internal
management measure designed to ensure that a Commissioner has actually authorized an
apreal filed on his or her bekalf.

In this case, the forms to appeal the Summit Resources permit were requested on
December 20, 1999, before staff knew whether the Commissioners would decide to appeal.
This was necessary because even though the appeal was not due until December 22, staff’s
schedules required them to complete and file the appeal by December 21. The appeal form
and reasons for appeal were prepared on December 21, 1999. On that same day, Chuck
Damm contacted Commissioners Wan and Daniels who authorized the appeals. The appeals
were subsequently filed that same day, December 21, 1999. Thus, the day before the appeal
in this case was due, two Commissioners indicated that they authorized an appeal of the
permit, and staff filed two properly completed appeal forms on behalf of those two
Commissioners. Accordingly, the appeals are valid.

We trust this responds to your request. Since we do not have the tape recording of the
April 3 meeting, we will return (under separate cover) your check in the amount of $5.00,
which you included with your request to cover the cost of copying the tape.

Sigcerely yours,

[

i !f
_AMY ROACH

Senior Counsel

enc.

cc: Ralph Faust .
Deborah Lee
Sherilyn Sarb
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T Office (619) 299-1743
L9 } [ERRA Conservation (619) 269-1741 I l (!]

Pax (519) 299-1742
LU B Voice Mail (619) 299-1744
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San Diego Chapter
Serving the Environment in San Diego and Imperial Counties APR 1 3 2000
. CALFORNIA
Hon. Sara Wan, Chair COASTAL COMMISSION
California Coastal Commigsion SAN DIEGO COAST DISTRICT

April 12, 2000
Sierra Club Addendurmn to Summit Resources Mon24c letter for May 2000 hearing

Dear Chairman Wan and Commissioners:

Cur Jetier for the Monday April 10 consideration of this item was not incladed in the
material for your consideration because of a request for continuance submitted by the
applicant. Ilaving learned of applicant’s recission of the request, and subsequent
continuance to the May meeting, we urgently ask you to give careful consideration to
the issues raised by this project. Your decision will have 2 major tmpact on the ability
to defend the LCP and Coastal Act shoreline hazard and visual resoutce policies in
upcoming projects involving nonconforming structures, One is already on appeal by
the Sierra Club, with several others in the City’s pipeline. Please consider the points
below.

Impacts on the shoreline from demolition and reconstraction, with retention of
nonconforming structures, are not dependent on how the project is
characterized, i.e., whether it is deemed to be an “improvement,” or “new
development.” Under our further review of the LCP, we can find nothing that limits
your consideration to any certain percemtage of demolition and reconstruction in
evaluating an increase in nonconformity. In other words, we do not ses that cither the
City’s nonconforming regulations or the CDP 50% rule preclude the Cornmission
from evaluating the impacts on the shoreline from substantial demolition and
recomstruction, no matter how the project is characterized. It was for that reason, and
in consideration of Commission comments during the Moncrieff Appeal, that, in our
letter to you for the “Substantial Issue™ part of the Supamit Resources appeal, we cited
the City Attorney memorandum issucd as clarification for the Moncrieff appeal.

The memo cites San Dicgo Municipal Code 101.0303 which provides that proposals
to modify nonconforming structures cannot increase the degree of nonconformity or
exceed 50% of the value of the improvements, minus the cost of paint, shingles, and
exterior stucco. The City Attorney concludes by stating that, even in light of
101.0303, it is entirely within the discretion of the decisionmaker, under the certified
LCP, “o then decide whether or not the development proposal conforms to the
policies and development regulations contained in our eertified Local Coastal
Program and to act on the project accordingly.” What, then, constitutes an increase in
nonconforemity?

3820 Ray Swect, San Diego, CA 92104-3623

www.sierractub.org . L'J S-qq - l (oO
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Summit Resources Addendum
Page 2
For May, 2000 contitiuance hearing

What constitutes an increase in nonconformity? A few examples:

-An increase in the 75 year life of a strueture: In Moncrieff, we argued that once &
project had reached its 75 year life, the nonconformity should not

be allowed to continue for another 75. We continue to believe that would be a
significant increase in nonconformity.

-Retention of nonconforming geologic setbacks and structwres: We believe that,
that regardless of nonconforming rights, the project as a whole should be required to
observe current geologic setbacks. T'o do otherwise would increase the project’s
nonconformity, to the detriment of the purpose and intent of LCP shoreline hazard
policies and regulations.

-Significant increase in bulk and scale of the new project to the detriment of
future shorcline protection aliernatives: In our Substantial [ssue letter for this
project, we recognized that the Commission, by law, must protect the “existing
principal structure.” To grant an applicant a significant increase in the bulk and scalc
of the structure, as well as retention of nonconforming rights, thus jeopardizing future
shoreline protection aliernatives, would, i our opinion, be an unsupportable increase
in nonconformity, no matter how the improvement is characterized.

Can a project be segmented into a review of the nonconforming portion separate
from the entire project?

Under the City’s review of current projects, the nonconforming portion of the
structure is often analyzed by City staff separate from the remainder of the project. As
a result, applicants are being gramed permits that allow them to have it both ways,
i.e., & wholly new, significantly larger structurc, with nonconforming portions
retained that do not comply with current LCP policics and rcgulations, We believe
that, under this LCP interpretation by the City, projects are going forward in direct
contravention of the purpose and inient of the certified LCP. In order to evaluate
project impacts correctly, we believe the impacts from the demolition and
reconstruction of the project, in association with impacts fom retention of
nonconforming rights, should be looked at s a whole, Nothing we can find in the
LCP directs otherwise.

3820 Ray Strect, San Diego, CA ¥2104.3623
www.sichiaclub.org
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Thank you for your consideration of our concerns. There is no one area of LCP
implementation morc critical to shoreline protection. We look forward to your
clarifications both for this project and those to come,

Joanne H. Pearson, Co-Chair
San Diego Sierra Club Coastal Commiittee

3820 Ray Street, San Diego, CA 92104-3623

4 www.sierraclub.org
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State of California California Coastal Commission

San Diego District
" MEMORANDUM
O: Commissionets and May 5, 2000

Interested Parties
FROM: Deborah N. Lee, Deputy Director

San Diego District
SUBJECT: Addendum to Commission Meeting for Wednesday, May 10, 2000

San Diego District
AGENDA # APPLICANT DESCRIPTION
REGULAR CALENDAR
Wed 14e A-6-99-160 Summit Resources Letters from Applicant

Representatives
EXHIBIT NO. 6
APPLICATION NO.

A-6-LJS-99-160-R

. | Addendum to

Original Staff Report
(Page 1 of 39)

mCalifcmia Coastal Commission
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EDWARD F WHITTLER .
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MATTHEW A. PETERSON : ; . . 1q: alomar ort Roa
TARRY . MURNANE | Union Binl’c’ of Cahforr‘ua Building Suite 170
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: Telephone (619) 234-0361 Fax (760) 4314579

Fax (619) 234-4786 -
OF COUNSEL (©19) File No.
PAUL A. PETERSON 4196.004
Via fax & U.S. mail
April 28, 2000

The California Coastal Commission
45 Fremont St., Suite 2000 . . 1
San Francisco, CA 94105-2219 MAY 012000

Mr. Peter M. Douglas, Executive Director RE@EHWE

. : CALIFORNIA
Re:  Summit Resources, LP, 1900 Spindrift Dr. COASTAL COMMISSION
CDP Application No. A-6-LJS-89-160 © SANDIEGO COAST DISTRICT

Dear Peter:
Our client and we are extremely disappointed and quite frankly shocked about how the local
" Staff has handled the processing of the above-referenced appeal. |
Although your Staff has been presented with a plethora of evidence that this Project
complies in every manner with the Certified LCP, they have at every stage attempted td delay the
processing of the appeai and impose rules,'regulétions and policies, which are notapplicable toour

client’s home. These aftempts have included but are not limited to the following:

1. Staff's attempt to.apply a “Rule of Thumb” to the Project, which your own Legal Staff
concluded and testified at the last Coastal Commission hearing, was inappropriate and not -
applicable to this Project. ' ’

2. Staff's attempt to evaluate the Project based upon the New Land Development Code, which

1) did not come into effect until after the Project had received all of its final discretionary

- approvals at the local level, 2) was not in effect when Staff's invalid appeals were filed

concerning the Project, and 3) by the terms of the Ordinances which implemented the new

Land Development Code specifically exempted this Project from the new Land Development

Code. After a monumental effort on our and the City's part, the Staff finally reversed its
position in this regard. '




Mr. Peter M. Douglas, Executive Director
California Coastal Commission

April 28, 2000
Page 2
3. Staff's multiple attempts to somehow classify the site as “unstable” and Stafi’s unreasonable

requests for costly and time-consuming soils and gealogic analysis and reports. Such
reports have been far beyond anything that we have everheard of both in terms of the scope
and in terms of a very worst-case analysis. Even with this very worst-case analysis, the
City's approval is fully supported by the evidence in the record.

4. Staff's latest attempt to apply provisions of the Municical Cece which are nct applicable to
this Project, specifically related to the retention of, and the repairs, alterations and
improvements to the legal nonconforming portions of the structure.

5. Staff's attempt to mistead us with regard to the precedures utilized conceming the filing of
the invaiid appeal {see Mark Mazzarsile, Zsg. lefier dated Aprl 21, 20CC - copy aftached).

Ay

We previously forwarded to you a copy of our letter 10 Tracy Zilict-Yawn sated Apni 20, 2000
(which contained a copy of our letter to the Commissicn, dated Aprl 7, 2000). We are now
enclosing a copy of a letter to the California Coastal Commission dated April 21, 2000 from the City
of San Diego which specifically deals with your Staff’é inability (or dnwﬁiingness) to acknowledge or
understand the Ci.ty’s Municipal Code or the City’s policies regarding legal nonconforming

structures.

Cn Wedneéday, April 26, 2000 (5 days after your Staff received the letter from the City), we
received a letter from Lee McEachern (copy attached) requesting even more information on the
Project purportedly in an attempt to fashion some recommended Staff condition or restrict%on that
would severely limit the repairs, alterations and modifications to the legal nonconforming portions of

the structure to 50% of the Fair Market Value of such improvements.

We are amazed that Staff, in light of the Coastal Commissioner's "stréng” words conceming
the public’s perception of the Commission at the last hearing, would nevertheless continue to persist

in such an inappropriate manner. We view this latest Staff request as an aftempt to somehow



Mr. Peter M. Douglas, Executive Director
California Coastal Commission

April 28, 2000
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further delay the Project or to justify Staff's invalid appeals and impose conditions on this Praject,
which are clearly not contained within the Certified Local Coastal Program (the standard by which

this Project must by law be evaluated on appeal).

As can be seen by literally all of the correspondence and information that your Staff has
been provided (well before Mr. McEachem's latest letter to us), Municipal Code §101.0303 is not

applicable to this Proiect. Simply because a “standard” condition was erroneously included in the

local approval does not give your Staff the legal justification to completely disregard the Certified
LCP which has specific and unequivocal language coﬁceming the retention of, and the permitted
repairs, modifications,:and alterations of legal nonconforming structures.
+Although you appear to have avoided involvement in this case, obviously the San Diego
District Office needs guidance and immediate direction from you and your Legal Staff

concerning the processing of this appeal.

Per Mr. McEachem'’s request, which we received by mail on Wednesday, April 26, 2000,
we have requested that the Architect forward the reduced site plans. However, we do no; have,
and wil not be providing any information requested in the bullet points of Mr. McEachem's letter.

This requested information is well beyond the scope of the Commission or Staff's legal autharity
and is not necessary to determine if the City’s approval was in compliance with the Certified

LCP.
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We would request an immediate written response to this letter and your and Ralph
Faust's direct and immediate involvement in these matters. in the interim, our client has directed
Mr. Mazzarella to immediately file a Writ of Mandate and Declaratory Relief Action against the

Coastal Commission.

Thank you for your courtesy.
Sinceraly,

PETERSON & PRICE
A Professional Corporation

atthew A. Peterson

Enclosures
cc: Governor Gray Davis
Chairperson Sara Wan & Members of Commission
Ralph Faust, Esq., Legal Counsel
Chuck Damm, Senior Deputy Director
Debra Lee, Deputy Director
Sherilyn Sarb, District Manager
Lee McEachern, Supervisor of Regulation and Planning
-+ aurinda Owens, Coastal Plannar
Tim Martin, Associate, Don Edson Architects AIA & Associates
Lynne L. Heidel, Esq., Sullivan Wertz McDade & Wallace
Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP
Summit Resources, L.P.
(All via fax with enclosures)
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Via Messenger
April 20, 2000

- Ms. Tracy Elliot-Yawn, Associate Planner
Development Services
THE CITY OF SAN DIEGO
CITY OPERATIONS BLDG.
1222 First Ave., Sth Floor
San Diego, CA 92101
Re: Summit Resources, LP. — 1900 Spindrift Dr.
CDP No. A-6-LJS-99-160

Dear Tracy: ' | ' .

it is my understanding that City Staff had a discussion with the California Coastal

Commission Staff (“Commission Staff") about the above-referenced Project.

You indicated fo me this moming that Commission Staff is or will be requesting .
that our client perform and submit a valuation assessment to determine if the Praject
complies with Municipal Code §101.0303 - “Continuance of Nonconforming Uses and

Structures”. To date, we have not received such a request from the Commission Staff. . “
| (
As the Commission Staff is well aware, Municipal Code §101.0303 is not

applicable to this Project. At the last hearing at the California Coastal Commission |

(“The Commission”), it is our recollection that Ralph Faust, Esq., The Commission’s .

-



‘Ms. Tracy Elliot-Yawn, Associate Planner

April 20, 2000
Page 2

Legal Staff, advised the Commission Staff that the regulations that were applicable to

this property were contained within Chapter X, Article 3, Division 3 entitled “La Jaila

Shores Planned District” (see Municipal Code §103.0300 et seq.)(hereafter referred ta
as “The Planned District”). In addition to Mr. Faust's iegal oginion, we have direcly
communicated this to The Commission and to the Commission Staff in letters dated

April 7, 2000 and April 12, 2000 (see attached copies).

If you look at the attached letter dated April 7, 2066, page 4 clearly spells out the
applicable standard for the retention of, and the repairs, alterations and modifications to
the legal nonconforming structures of the Project. In addition, we also provided The
Commission and Commission Staff with a‘ Xerox copy of the applicable portions of
Chapter X, Article 3, Divisiori 3 —La Jolla Shorés Planned District (and even highlighted
those portions, which were applicable to this Project!). Please note that Municipal Code
§1C2:8302.4 entitled “Planping. Zoning and Subdivision Regulations Which Shall
App!y‘, clearly indicates which portions of the Municipal Code are applicable to pr-ojects
within The Planned District and which porﬂohs of the Municipal Code are not appﬁcabte
to projects within The Planned District. Please note that the last sentence of the above-
referenced Section states:

“All other Divisions of Chapter X, Article 1 are superseded in the La Jolla %hores

Planned District by the regulations contained within Chapter X, Article 3, Division
3""



Ms. Tracy Elliot-Yawn, Associate Planner
April 20, 2000
Page 3
What this means, and what Commission Staff apparently refuses to

-

acknowledge, is that Municipal Code §101.0303 (which is contained within Chagter X,
Article 1, Division 3) has been sUperseded by the applicable provisions as contained
within The Planned District (Chapter X, Article 3, Division 3). Therefore, no valuation
~assessment or an analysis of the Project’s compliance with Municipal Code §103.0303

is required.

The Commission Staff appears now to be “grasping at straws” in an attempt to

. require that the appqu}fed Project be modified. Municipal Code §103.0303 (which |
contains the 50% Fair Market Value limitat’idn to proposéd re;jairs, alterations and
modifications to legal nonconforming structures) is not applicable to this Pro}ec;. The
applicable provisions of the Mdnicipa! Code to this Project which deal with
“Nonconforming Uses and Structﬁres" is contained within Thé Planned District as set
forth in Municipal Code §103.0303.2. As you knaw, the Planned District does not
contain any limitation as to the amount extent or nature of such irﬁpmvements, repaus
or alterations so long as such improvements, repairs and alterations do not “increase

the degree of nonconformity of a nonconforming building, structure or improvement™.
&
As you know, through the City's review and unanimous approval of this Project,

the improvements, repairs and alterations to those portions of the Project whxch are

located within the 25 ft. bluff edge setback do not increase the degree of nonconformrty

-




Ms. Tracy Elliot-Yawn, Associate Planner
April 20, 2000
Page 4

In fact, the alterations proposed decrease the degree of nonconformity by remaving
certain portions of the legal nonconforming structure(s), which are within the 257,

setback.

Please be advised that if the Commission Staff asks the City for any further
information concerning the Fair Market Value of the existing improvements or for an
estimate of the aggrecats value ¢f the prepesed repairs, aiterations and imgrovements,

our client respectfully requests that the City deny the request and not provide any

further information to the Commission Staff pursuant to Municipal Code §103.0303.
Should you have any questions, please don't hesitate to call.

Sincerely,

- " Peterson &'Price
A Professiopal Corporation

afthew AlPeterson

Enclosures .
cc:  Peter M. Douglas, Executive Director, Cafifornia Coastal Commission -
Ralph Faust, Chief Legal Counsel, California Coastali Commission

Robert M. Korch, Senior Planner, Land Development Review, City of San Diego
Summit Resources, L.P.
(With Enclosures)
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Aprit 7, 2000 '
Chairperson Sara Wan and Members of THIS WRITTEN MATERIAL IS SUBMITTED TO THE
. . . CALIFORNIA COASTAL COMMISSION IN ACCORUANCE
The California Coastal Commission WITH THE EX PARTE COMMUNICATION REQUIREMENTS
45 Fremont St., Suite 2000 OF PUBLIC RESOURCES CODE SECTIONS J0319-30324,
. THIS MATERIAL 1S A MATTER OF PUBLIC RECCORD AND

COMMISSIONERS, THEIR ALTERNATES, AND THE
COASTAL COMMISSION SI'AFF

Re: Summit Resources, LP, Monday, April 102000 -
Agenda ltem No. 24C, 1900 Spindrift Dr.
Appeal No. A-64.4S99-160
Dear Chairperson Wan and Members of the California Coastal Commiséié‘n:'

We along with Lynne L Heidel, Esq., agd‘ Mark C. Mazzarella, Esq. reprgéerit
Summit Resaurces, LP with regard to the above-referenced matter. Forthe record, please
be advised that our client is proceeding with this appeal heaﬁng under pmtest based upon
the fact that we assert ﬁxat ﬂ'xe appeats that were ﬁled were naot propetly prepared are

invalid, and the deaston cfthe City cf San Dtego is final.

We have reviewed the Staff Report dated March 23, 2000 and with the exceptionof

Special Conditions No. 1A and 3B, our dlient is generally in conéurrence. - -

First, we would ask the Commission to clarify Condition No. 3B to indicate that

landscaping within the 25 ft. bluff edge setback shall be drought tolerant native specieé'and

that no irrigation shall be permitted within the 25 ft. bluff setback. .

')

'




Chairperson Sara Wan and Members of the
Caltfornia Coastal Commission -
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As it relates to Special Condition No. 1A, Staff has recommended that ‘al!iporﬁons
of the residential structure shall be removed or relocated such that no portion of the
principal residential structure shzll be sited closer than 25 ft. from the bluff edge.” Althaugh
this Condition also references a pool and spa, neither of these improvernents are located
within the 25 ft. bluff edge setback. Staff's jusﬁﬁéaﬁon of this very anerous
recommenczaiion is based upen Staff's conciusicn thet the Project invehees "2 éubgtanﬁa{
demolition and construction of a new residential deve!cpfneni on the prepeny.” Staff
reaches this conclusion based upon the fact that 59% ofj;e eﬁéﬁcrwaﬂs of the structure

would have been demolished as part of this remodel project

First and foremiost, the Notice of-Hearing and the description in the Agenda - -
indicate that the City of San Dieéo authorized a Permit with Conditions to “éemoﬁsh a
9,960 sq. ft. single family home and construct a 14,630 sq ft. single family home L
This statement is inaccurate and misieé@jr_ig. By our di¢9§f§ Arch:ted’s ca}gilaﬁoh? o
over 52% of the existing home will be retained by this remodel. In addition, witithe
very minor modifications, which our client has presented to the Coastal Staff an April 6,
2000, virtuélly the same Project will resu-lt in only 48 4% c'af the pét;iméter walls béivng’ |

removed! Therefore, it is inaccurate to conclude that this Project involves' the ¢,

substantial demolition and the construcﬁon of a new residence.




Chairperson Sara Wan and Members ofthe”
California Coastal Commission -
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There is no “Rule of Thumb” in the Certified LCP’ -

Although the standard is not included in the Certified LCP, the La Jolla Shores PDO,

the Coastal Act, or any other documents that we; or Stéff is aware of, Staff utilizes 2 50%
demolition of exterior walls as their “rule of thumb” in attempting to classify a remadel
project as “new developmenﬁ" Once c“tassiﬁed as new development, Staff then requests
that all portions of the stmcture located closer than 25 ft. from the biuff edge be removed
and/or relocated. Staff has, on more than one occasion, admitted that this “rule ofthumb”
is not contained within any provisions of the San Dteg‘;‘: f\}fun;cxpal Caode, the Lz Jdllz
| Shorés‘ PDO, the Certifies La Jolia/La Joila Shores Local Coastal Program, or the Coastal

Act. The only possible connection between Staff's “rule of thumb" and the Certified LCPis . |
a provision within the City Municipat Code-which provides for an exemption from the need
to obtain a Coastal Development Permit. Obviously, this Project has processed Coastal |

Development Permits, and clearly the exemption criteria is not applicable.

R
-~ N
Borr. F“-‘.o"' e - N - ‘&‘-t'r

Smce this ‘Rule of Thumb" ‘is not contamed within the existing LCP (the swndard

- upon which the appeal(s) must be based) Staff mrmot eiass:fy tius iject as a =

-

substantial demolition” or as “new deveiopment' ' N

AR o
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The Retention, Repairs, Alterations and Modifications to L?scfal
Nonconforming Structures are Allowed Pursuant to the Certified LCP

The La Jolla Shores PDO (the Certified LCP) is abundantly clear as it relates to
Legél Nonconforming Rights. San Diego Municipal Code §103.0303 2 is resicied verbatim

in the Staff Report on page 10 (also see attached copy of pertinent sections). it states that:

“improvements. repairs, and elterations which do not increase the decree of nenconformity

of a noncoriomming tuilding structure or improvement shzall be permitied.” (Ef;phasis
Added.) Since the existing home is legal and nonconférming and was built with validly
issued building permits (including a Califomia Coastal Commission Permft issuedin 1977 ’
as Coastal Development Permit No. F—5929!) The Sensiﬁve Coastal Iéesource (“SCR7)
Qverlay Zone, which was adopted and Incorpo:ated into the La Jolla Shores PDQ on Apn‘l
18, 1988 by Ordinance No. 017078 NS, is ot applicable to the legal nancanforming
~ portions of the ixome. As iﬁdiéteq inthe Staff Report, the P{DO peﬁnfts the impmveméﬁt, '
repair and alteratiod ‘fé tffoselegai nonmiag s&ucm:esmdi da nct.increaée tf‘x.e
degree of nonconformity. Ncne;é'arf the proposed impfnvééde&, repairs or a!t_:eraﬁéné“'-"'
increase the degree of nonconformity. Infact, the Project as approved by the City actually

reduced the degree of legal nonconformity!

£ .
é:"
% -

Finaily, even if one were to apply the SCR Overlay Zone to this Project, the terms
and conditions of it have been complied with because there is no new structural

improvements to be located within the 25 ft. setback as determined by the City of San

~
L\



Chairmperson Sata Wan and Members of the - e T Ln e
Califormnia Coastal Commission . A ~ R
April 7, 2000
Page b

Diego. All new structural improvements and “new development”is sited beyor{ci tz]e 251t
setback and supparted by the Geology Reports (with the concurrence of the California
Coastal Commission Geologist). Further, the SCR Overlay Zone anticipated that certain
structures would be “located upon coastal bluffs (see Municipal Code §101.0480D(1)(b}).
Each and every one of the five (5) criteria of that Section has been adhered to.

By the terms of the Certified LCP, the nonconforming structure can be mamtame@
and improvements, repairs and alterations can be made \;fzag:h d;a nctincrease the degree
of nonconformity. As your Staff is aware, none of the proposed imbrovements, repairs or
alterations increase the degree of nonconformity to those portions of the home that are
legal and nonoonfonnﬁg within the 25 ft. bluff edge setback. In fact, as previously stated,
our client’s proposal significantly reduc%‘. the degree of nonconfoﬁnity by eliminating’

portions of the structure that are within the 25 ft. setback.
If Staff Insists, Our Client Will Retzin 50% of the Exterior Walls
Based upon the Staff recommendation and Staff's justification for classifying the

Project as new development, our client’s Architects were directed to prepare very minor
modifications to- the Plans which would retain enough of the exteric;r walls so%that the
remode! would inyoive less than 50% démoiiﬁon of the exterior wallé. We presented this
Pian to Staff on Thursday, Aprit 6, 2000. The ironic part of the Staff recommendaﬁog is

that it forces our client to retain more of the nonconforming structure than what was

-
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originally proposed and approved by the City of San Diego. If the Comrriission‘agzees with

the Staff recommendation, then we have submitted a very minor revision to avoid Staff's

unenforcezble “rule of thumb.”

Although it is still our client’s desire to have the Coastal Commission apprave the

Project that was approved by the City, which reduces the degree of nonconformity, our

-

client has submitted the revised Plan for your censideraticn.

&g

In summary, we would request that Staff's Special Condition No. 1A be deleted and

Special Condition No. 38 be modified as referenced above.

Thank you for your consideration of this request.

Sincerely,
PETERSON & PRICE h
Professional Corporation ’ -
/ I~
atthew A. Peterson
Enclosure : '
cc:  Peter M. Douglas, Executive Director
Debra Lee, Deputy Director .
Sherilyn Sarb, District Manager . -
Laurinda Owens, Coastal Planner Y

Lee McEachem, Supervisor of Regulation and Planning

Bob Karch, Development Project Manager, Dev. Services, City of San Diego
Tim Martin, Associate, Don Edson Architects AlA & Associates

Lynne L. Heidel, Esq., Sullivan Wertz McDade & Wallace

Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP

Summit Resources, L.P. -

C



ﬁ”a‘ﬁi’fs?ém"*
LaJoIlaSm P!am'edmsmct:
(Addedmbyo-zwm N

§ 103.0300 Purpcce and Interit - ' ’ '

‘The public health, safety, and welfare require that propezty inLa Jola Sb.ares shall be protected from
Impairment in value and that the distinctive residential character and the open seascape crientation of the L=
Jolla Shores Ares shall be retained and enhanced.

‘The development ofland in La Jolla Shores should be contzolled so as to protect and enhance the areg’s
unique ocean-oriented setting, architectursal character and natural terrain and enabletheamatommtamlm
distinctive identity as part of one of the cutstanding residential areas of the Pacific Coast. The proper develop-
rnent of La Jolla Shoresis in keeping with the ohjectives and proposals of the Progress Guide and Genersl Plan
for the City of San Diego, of the La Jolla Community Plan, and of the La Jolla Shores Precise Plan.

(Added 5-30-74 by O-11332N.S)

"‘

£ 103.0301 Boundaries :

The reguledons as defined herein shell apply in the Le Jolle Shores Planned District which is within J:ze
‘boundaries of the La Jolla Shores Area in the City of San Diego, California, designated on that certain Mex
Drawing. No. C—403.4 and described in the appended boundery deseription, filed in the office of the City Cleﬁ:
under Document No. ¢0O-16G06.

Amended 7-18-83 &y O-16006 N.S)

§ 103.0302. Administrative Hegulations . .
The administrative regulations as defined herein shaﬂapplym ﬁaeLaJoﬂaShoxesPiannedestnct
(Amended 6-9-76 by O~11852 N.S.)
g
§ 103.0302.1 Administration of the La Jolla Shores P!anned District
A.TheDeveIopment Servmw Director shall administer the La Jolls Shores Eannail’)lsma.
It is the qutyof the Devéfopm it Services Divectir to s i
tions and procedures contained within thmDiﬁmmﬁzemmmmm‘be&hmforhct’ﬁpnbﬁc and:

vate developments; to reoommend&)ﬁzeﬂsnnmgCommmonanyc}mngwtothe regulations, provided sgt

-3e2- . ’ ‘ - Chapter 1C: Piazmmg and Zoning
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with all the District reguletions. ~ = T a : o
.\ ‘ B. Anydmcontmuanceafamnconfonmngusefcracommm penodcfﬂmcuﬁm Mbedeemedto con-

gtitute abandonment of any nonconforming rights existing at the time of the enactment of the Division,

C.Any change from & nonconforming use of land or buildings to a conforming use shall canstifute sbandon-
ment of such nonconforming rights.

D. Improvements, repairs and alterations which do not increase the degree of nonconformity of 2 noncon-
forming building, structre or improvement sheall be permitted.

E.If any nonconforming building be destroyed by fire, explosion, act of God, or-act of the public enemy to the
extent of twice the assessed value, according to the assessment thereof by the County Assessor for the fiscel
year durmg which such &estruct:on occurs, then and without further action by the City Coundil the said build-
ing and the land on which said building was located or mainteined shall from and after the date of such
destruction be subject to all the regulations of this Division. In the event it is determined by the Fire Chief of
The City of Sen Diego the destruction was incendiary in origin then the building may be completely restored or
rebuilt not exceeding the size of the ariginal building.

(Amended 12-22-76 by O~11973 N.S.)

§ 103.0303.3 Height Limitation — Measurement Of

The height of the building or structure, and measurement thereof shall be in accordance with this Division
and Municipal Code sections 101.0214, 101.0215 and 101.0216.

(Amended 1-6-92 by 0-17726 N.S.} ,
§ 103.0303.4 General Design Reguizctions -3

Concurrent with the adeption of this Division, the City Counci by resoiutan adopbed erchitectural and
design standards to be used in evaluating the appropriateness of any development for which a permit is
applied under this Division; such architectural and deszg: standards shall be ﬁ.Leo. in the oﬁce of the City
Clerk as & numbered document.

A CHARACTER OF THE AREA

In this primarily single-family residential ccmmumty, a typlcsl home is charactarized by extensive use of
glass, shake or shingle overhanging roof, and a low, rambling silhouette. Patios, the atrium or enclosed court-
yard, and decks facilitate the "Inside— outside™ arientation of life in Southern California. Spanish Mediterra-
nesan and Mexican influences are seen in the prevalent use of the arch and of terra cotta and glazed tiles. The
residential and commercial structures incorporate an honest use of natural building materials and, in many
instances, are characterized as a truly American style of architecture, fusing the purity an&geometxy efthe
Mexican~Spanish period with a simplicity of materials anddebe.ﬂwﬁmﬁegratedlandscape design.

B.DESIGN PRINCIFLE

‘Within the limitations implied above, originality and diversity in architecture are encouraged. The theme
“unity with variety” shall be a guiding principle. Unity without variety means simple monotony; variety by
itgelf is chaos. No structure ghall be approved which is substantially like any other structure located on an
adjacent parcel. Conversely, no structure will be agpmvedthat:ssodﬁe:entmquahty fam,nmteuals,colm;

.. angd relationship as to disrupt the sxrchitectural unity of the area. . 3

C. DESIGN BEQUIREMENTS ' -

- Building materials and color are the most cxiticsl umfymgelemeuﬁs.Forthsmson, roof materials w::&n:n
the La Jolla Shores Plenned District shall be limited to woeod shakes, wood shingles, day tile, slate or capper of
good quality where the pitch is 4 in 12 or greater, ar other materials which would contribute to the character of
the surrounding neighborhood. Roofs with a pitch of less than 4 in 12 may alse be covered with crushed stone

_ of muted dark tane. Exteriar wall materials ghall be Hmited to wood siding, wood shingles, adobe and concrete
blocks, brick, stucco, concrete or natural stone. White and natursl esrth colors should pmdqmmste.?nmarv-
colom may be used faraccent. :

" To preserve the seaside character of the community each building shall be sited and designed so as to pro-
tect public views from public rights—of—-way and public places and provide for see— throughs to the ocean.

Lighting which highlights architectural features of a structure shall be permitted. Such lighting shall be
unobtrusive and shielded so as not to fall excessively on adjscent properties.

Appurtenances on the roof shall be enclosed or otherwise designed or shielded to be attractive.

D. GRADING REGULATIONS

1. It isthe intent of these regulations to preserve canyans and to prevent the cutting of steep slopes and the

" excessive filling to creste level lots. Na grading or disruption of the natural terrain shall be per.mm:ed unfﬂ &
. A permit which includes grading has been appmved by the Director.

2. Grading plans may be approved if it is concluded that:

& The development will result in minimum disturbance of the natural terrain and vegetatmn COmIpensi-
rate with the proposed use of the lot or premises.

b. Grading, excavation and filling proposed in connection with the development will not result in soil ere-

Chapter 10: Planning and Zoning . - 365 -
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Apnl 12, 2000

Ms. Sherilyn Sarb, District Manager

California Coastal Commission

3111 Camino Del Rio No., Ste. 200

San Diego, CA 92108-1725 . : . £

sx  .Re:Summit Resaurces, LP .
Coastal Development Permit Na. A-6-LIS-29-160
Coastal Commission Meeﬁng May 8-12, 2000

Dear o‘iena y: : | _ ,
Attached please find a copy of a letter addressed to Tim Martin dated Apn‘l 11,2000 ’ ‘

from Curtis Burdett of Christian Wheeler Engineering. His letter ac_jdresses two issues -

which were discussed at the. Coastal Commission meefing on Monday, Apri 10,2000, -

LANDSCAP!NG AND lRRfGA'TTON

_,,. G R ar

. . EISCIE R .

Fum -

The first deals with tandscapmg itxs our client's desire to have Speciat Ccndrt(on
No. 3B modified to be consxstent with the recommendations as contained within the
attached letter. It is our undetstand’mghawng discussed this matter with Lee McEachem
and Laurinda Owens that Staff \;IOﬁ(d consxder a MMon fo ﬂ'xé' Landi;:aping and ‘
lrrigation Condition it could be demonstrated that landscaping and imrigation (if restricted

and controlled) would not adversely affect the stability of the bluff.
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SAFETY OF EXISTING STRUCTURES

The second issue, which is addressed by the attached letier, is the issue which was
brought up by Chairperson Wan and a couple of the other Commissioners. Some of the
Commissioners wanted some type of assurance that the existing structure(s) located
within the 25 . cetback zre safe and would rnct be acversely affected by thegpmposed
improvements landward of the 25 L. setback. As you czan ses by the atizched letter, these

s
-

assurances have now been made.

NONCONFORMING USES AND STRUCTURES {(Municipal Code §103.0303.2)

Based upon the testimony of Ralph Faust, Esq, at the fast hearing and the fact that"
it has been determined inappropriate for: Séff to use the 50% demoﬁﬁm of the exterior.
- walls “Rule of Thumb™ to classify the project aé “new development,” our ci%ent iﬁﬂ proceed
with the pm}ect as appmved by the Cxty of San Dtego. ‘As you' kncw, our chent’s home ) "
reduces the degree of nonconfcnmty in certazn pcmons of the extsﬁng stmcture. As Mr.
. Faust stated, the standard, which is applicable to the project, is contamed thhm the :
Certified LCP in Municipal Code §103.0303.2. in addition to subpaxagraph D, &;{hich statés |
that improvements, repairs and alterations ... “shall be permitted,” we aisééssert that
subparagraph A is applicable. If the Commission were to require demolition, then

obviously our clientwould not be abie fo “use the building” pursuant to §103.0303.2(A). In

-
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light of these legal determinations, we would again urge the Staff to revise its repart

gonsistent with the strikeout/undedine, which is attached hereto.

If Staff continues to pefsist in classifying this projeét as new development, aur
client's slightly modified project which retains over 50% of the exterior walls as submitted

to Staff last Thursday, April 6, 2000 is still available to the Commission for appraval in May.

-,
-

7 BlLUFF EDGE DETERMINATION

F‘xng‘l(y, aswe understand it, Staff has taken the posiﬂon’ﬁzat‘mey do not agree wrth | ‘ |
the City of San Diego’s determination of the locafion of the bluff edge. Please pmvidé ;13 =
with your Geotechnical, Soils, and Land Surveying Studies and Analysis whicti
substantate your postion in s regard consistent with the City's defiiion of luf edge a5
contained in the Certified LCP. . Also, please pmvxde us with _ 'an E:dfbtt or
Diagram which depicts Staff’s determmauon of the location of bluff ’edge on-or befm;e
Monday, Apﬁl 17 2000. Obviousiy, our cﬁenfs Deve!;)pment and Design Team would like,
the oppormmtyto evaluate Staff's locatxon of bluff edge to determine whareffect. i any the

Staff proposed location of the biuff edge will have on the proposed pmjed. 'i'.

As a final note, if Staff is going to be presenting an Addendum or any Supplemental

Information (or revised Conditions) to the Coastat Commission for its hearing in May, we .
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would sincerely appreciate receiving that information by no later than Monday, May 1,
2000 so that our dlient's Development and Design Team can have an opportunity to

evaluate and respond to the Supplemental Information.

Thank you for vour couriesy.
) Sincerely,

PETERSON & PRICE
A Professional Corporation

HULW ?MM

Matthew A. Petersan

< 1

Enclosure
cc:  Chairperson Sara Wan and Members of the Califomia Coastal Commission
Peter M. Douglas, Executive Director
Chuck Damm, Senior Deputy Director
Debra Lee, Deputy Director
T T Raiph Faust Esqgy Chief Legal Counsel . » -
Lee McEachem, Supervisor of Regulation & Plannmg S TR
Laurinda Owens, Coastal Planner .
Mark Johnson, Senior Geologist, State of CA Coastal Commission
Curtis R. Burdett, C.E.G., Christian Wheeler Engineering
Michael J. Pallamary, Director of Mapping, P&D Consultants, Inc.
Tim Martin, Associate, Don Edson Architects AlA & Associates
Mark C. Mazzarella, Esq., Mazzarella, Dunwoody & Caldarelli LLP -
Summit Resources, LP %
(All with copies of Enclosures)

3 4
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California Coastal Comrmission

Sherilyn Sarb, District Manager, San Diego Office
3111 Camino del Rio North, Ste 200

San Diego, CA 92101

Subject: Summit Resources; 1900 Spindrift Dr. SCR/CDP/LIS No. 99-0007

Dear Sherilyn:

This Jetter is written to further clarify our recent discussion on the subject matter and your
request for interpretation of San Diego Municipal Code Section 101.0303 desling with the
continuance of nonconforming wses and structures. You have maised questions that pertain o the
parsgraph which deals with *'repairs and alterations™ and what is considered “increasing the
degree of nonconformity”. You have asked how this seetion relates to blaff top development and
for the City to clarify it's own interpretation of “new development”.

SDMC Section 10 1.0303. Continuance of Nonconforming Uses and Structures, states....."Repairs

and alterations which do not increase the degree of nonconformity of a nanconforming building,
structure or improvement or increase the size or degree of nonconformity of a use may be made
provided the aggregate velue of such repairs or alterations shall not exceed SO percent of its fair
market value according to the assessment thereof, by the County Asscasor for the fiscal year
during which the repairs or slterations occur.” Our City Attorney has opined that “repairs and
alterations” can be any repair or change to the structure (interior or exierior) so long as that
change does not increase the degree of nonconformity or exceed fifty percent of the value of the
improvements (minus the cost of paint , shingles and exterior stucco).” (see Enclosures, City
Attorney's Memo dated November 12,1997 and March 4, 1998). Our City Artorney has alsa

clarified that a reconstruction project (because of the demolition required) does not constitute 8 -

“change from & nonconforming structure” to a8 more conforming structure and would not
constitute abandonmcnt of non-conforming use rights.

As dzscusscd SDMC Section 101.0303 allows not anly biuff top home owners an opportunity to
maintain existing structures but it affects many property owners City-wide. As a result of
significant code changes over the vears, the City of San Dicgo has created many non-conforming
structure and uses. It ig not the intent of the City to discourags redevelopment of property. In
fact, it allows the City an opportuniry to encoursge modifications that reduce the degree of
nonconformity. Althaugh our offices disagree on this point, the City must continue processing

Planning and Development Review
1222 Pt bvestia, MS 501 © Son Gingo, Q& 921014155
Tol 46191 4465460
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projects under the purview of “non-conforming” rights as established by long time Department
Policy substantated by City Attomey concurrence.

In the case of the Summit Resource project, the La Jolla Shores Planned District Ordinance
(PDQ) has it's own section on noncanforming uses and structures. Pursuatit to the provisions of
the PDO, it was determined that the improvements would not “increase the degree of
nonconformizy”, hence, the project was acproved. Although the permit contains a standard
condition thai is normally applied to city-wide zoned cropenty; the 335 feir marks: vaine
limitation to propesed repairs, alteradons end modificstions o legai nenconfcrming sttuctures is
not epplicable to this project. According to the LISPDO (Chapter X, Article 3, Division 2), San
Diego Municipal Code Section 101.0303 would be supersceded by the FDO.

, Your questions on clarifying remodel vs. new development can also be addressed. The Coastal

. ’ Ordinance specifically defines “Coastal Development” (SDMC Secrion 111.0107 ). A Coastal
Devclopment Permit (CDP) is required for “coastal development” within the boundaries of the
Coastal Zone as illustrated on Map no. C-730.1 unless an exemption can be granted pursuant to
San Diego Municipal Cade Section 105.0204 (cld cade). The Summit Resource project is
located ou a bluff top site and lies within the Sensitive Coastal Resource Overlay Zone. The
prapased development exceeds the exemption criteria therefore, is considered “Coastal
Development” that would require a Coastal Development and Sensitive Coastal Resource
Perrmits,

There also seems to be some confusion with respect ta remodel va. new development. The City's
Coastal exemptions were amended in 1990 to restrict improvements to an existing structure or
structures by limiting the remaval of up to 50% of exterior Linear walls. This threshold was
established to allow the City to look at development within the coastal baundaries. As you
know, consistent with the State CC exemptions, the City already has a strict requirement for
review of new development (additions, remodels and/or demolition and new construction) that
are located within the sensitive areas such as beaches and bluffs, or within 300 ft. of a mean high
tide line or within the firsr public roadway. Qutside these areas, the communities desired 2
higher level of scrutiny on development. Therefore, the City developed several formulas, Asa
result of public hearings, City Council adopted the “S0% rule™ which was subsequently certified
by the Coastal Commissian.
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1 hope you find this information useful. We lack forward to our meeting next week (o discuss
the geological and landscape issues on the subject matter. If you have any questions please call
me at 446-3340, .

Sincerel

xot-Ya
Scmor Planner, Coastal Section
Cxty ?!annmg and Dcvclopmcm Review

o

cc:  Lee McEachem, Supervisar of chulauon : .
Laurinda Owens, Coastal Planner

CDP/SCR/LIS file
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. o ~ City of San Diego
‘ MEMORANDEM
£33-5800
DATE: = November 12, 1957
, TO: . 'Gaxy Halbert, Deputy Director, Land Development Rav_iew

FROM: City Attorney

" SUBJECT: Alteration of Neaconforming Structures

In & memorandum dated November 5, 1557, you asked cur offics 1o pravide you with an
interpretation of San Diego Municipal Code (“SDMC”) section 101.0303. Specifically, you have
asked whether a project which propases to demolish and recanstruct nonconforming exterior
walls (the value of which does not exceed fifty percent of the fair market value of the

.improvement) should be considered an abandonment of noncanforming rights which must be
recanstructed in canformance with all applicable regulations or a permissible alteration. This
memo respends 1o that issue. ' -

SDMC section 101.0303 reads as follows:

SEC. 101.0303 Continuance of Nonconforming Uses and
: Structures

‘The Jawful use of land existing at the time the Zone
Ordinance became effective, with which ordinance such use did not
conform, may be continued provided no enlargement or addition to
such use is made.

The lawful use of buildings existing at the time the Zone

. Ordinance became effective, with which ardinance such building did
not canform with respect to the development regulations, may be
continued provided any enlargements, additions or alterations to
such building will not increase its degree of nanconformity and will
conform in every respect with the development regulations of the
zone in which the building is located, except as hereinafter provided
by zone variance.
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Any discontinusnce of a nonconforming use for a
continuous period of twa years shall be deemed to canstitute

abandonment of any nonconforming nghts existing 2t the time of
the enactment of the ordinance.

Any change from a nonconforming use of land r buildings
to & mare restrictive or conforming use shall constituts

abandonment of such nanconforming rights.

Repairs and slterations which do-not increase the degree of
noncenformity of 2 nonconforming butlding, structure or

improvement, nor increase the size or degree of mmnfcmnty ofa-

- use, may be made provided that the aggregate veluc of such repairs

“or alterations shall not exceed SO percent of its fair markst value,
" according to the assessment thereof by the County Assessor for the

fiseal year during which the repairs and alterstions occur. The
terms "repairs” and "alterations” do not include painting or
replacement of exterior stuccao siding, or shingles.

' If any nancenforming huilding ar use be destroyed by fire,
explasion, act of God ar act of the public enemy to the extent of
fifty percent (50%) or more of the fair market value, according 10

- the assessment thereof by the Counry Assessor for the fiscal year

during which such destruction occurs, then and without further
action by the City Council, the said building or use and the land on
which said building was located or maintained shall from and after
the date of such destruction be subject to alf the regulations
specified by the Zone Ordinance for the district in which such
building was located. The provisions of thus paragraph shall not
apply to any nonconforming building for which & Reconstruction
Permit has been or is obtzined pursuant $o Municipal Code Section
101.0500(B). :

If the use is & medical ar counseling service and is

" prohibited pursuant ta Sections 101.0410(B)(9)Xc),

101.0423(B)(1), 101.0426(B)(1), 101.0427(B)(1), or
101.0435.2BX11)(e), and if such use existed on August 13, 1984,

it shell become a nonconforming use and shall be governed by the

provisions of this section. Any such medical or counseling service

existing on the effective date of the ordinance shall have ninety (50)
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days ta cease operation, after which time the service shall be
unlawfy] at that site and shall constitute & viclation of this Code

unless a Conditional Use Pcrm_it is cbtained in accardance with
Section 101.0513.

If an investigation by the Develcpment Services Department
reveals that a particular property contains a legal, nonconforming
use cr structure, a “Netics of Nonconforming Rights," may be
recorded in the County Recarder's office. This natice is designed

y to provide constructive notice to any successars in interest that
nenconformiag rights as to the property or structures existed at the
time of the recordation of netice, Noﬁxing in this notics shall

~ permit the continuation of a noncenforming use or structure that
“was subsequently expanded, enlargzd, sbandoned or destroyed
which extinguishes the previous ncncenforming right.

If & subsequent investigation revesls that ¢ previous
nenconforming right as to the proparty's use or structure has been
s . e ¢ lost, a cancellation of the Notice of Noncanfcrrmng Rights shall be

recorded.”

The state of the law in this srea is such that “[m]ast nonconforming provisions of local ordinances .
do ngt permit ‘structural alterations because they may lead to the creation of & ncncoufcnmng
building that will better accommodate and meke the nonconforming building use more

*. permanent.” Lengtin’s California Land Use section 3.82{4] (1987) (emphasis added). However,

"* as you can tell from reading SDMC section 101.0303, The City of San Diego does not follow the

norm. SDMC section 101.0303 does not preclude alterations. Rather, we specifically permit
alterations which do not exceed fifty percent of the fair market value of the improvement. The
pravision with section 101.0303 addressing “Notices of Nonconforming Rights" alsa provides
that “[n]othing in this notice shall permit the cantinuation of & nonconforming use or structure
that was subsequently expanded, enlarged, sbandoned or destroyed which extinguishes the .
previaus nonconforming right.” This provision further resterates the point thet noncoaforming
rights can only be extinguished through expansion, enlargement, ahandonment or destruction and
not by any act qualifying as a repair or alteration.

Evidently, based an your memorandum and my recent conversations with City staff, the sentence
in SDMC section 103.0303 which reads “[t]he terms “repairs* and “alterations” do not include
painting or replacement of exterior stuccea siding, ar shingles," has been given special meaning.
This sentence has historically been interpreted ta define the permissible scope of & “repair” or
“alteration.” I da not belisve this is a legally defensible interpretation of the sentence and I

5
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suggest instead that the sentence must be interpreted and-applied within the context of the cntu'c
w———pmgfaph—-wuamammmaﬁh:jmmm@t of the whale paragraph ig that

it prowdes for an exception to the formula for calculating the value of the repair or alteration. In
ather wards, in calculating whether & repair or alteration constitutes more or less than fifty
percent of the fair market velue of the improvement, the cast of painting, exterior stucca and
shingles should not be included. Therefore, usmg the application I have suggested, eny repair ar
change 40 the structure (interior or exterior) is permissible so long as that change daes not
increasethe degree of nonconformity or exceed fifty percent of the value of thc improvements
(nunus the cost of paint, shingles and exteriar stucco).

LA seccnﬂ issue raised by your question involves whether a proposed alteration or repair of &
nonconfnnmng structure which invelves demolition end reconstruction constitutes an
abandomncnt ‘of 2 nonconforming right. On this paint, SDMC section 101.0303 contains 2
sentencq which pravides that “[a}ny change from a nonconforming use of land or buildingsto s
more restrictive or corxfommg use shall canstitute abandonment of such nonconfarming rights.”
Precisely, the question is whether & reconstruction project (because of the demolition required)
cunstimtc:s e "change from & nonconforming structure” ta 4 more conforming use or structure.

I baheve that preéiudmg recg'usn'u:ncn under the above refecenced provision amounts to an
averly rcsmctxve interpretation of the Code. If plans are submitted and building permits sre
jssued ughxch result in a structure that is more conforming to the code; tlearly in that situation, all
cr some! partial degree of the nonconforming right is abandoned. The land owner cannot later
come ba;ck to'reclaim the right that was abandoned. The hom beck law on this point states:

A change in structure occurs when the landowner modifies an
existing building or structure, either by repair or physical alteration
of the premises. In most cases, 2 change in the physical structure
invalves merely & minor expansion of the same use. However, in
some cases & change in the structure, if extensive enough, may
amount to  substantial expansion or change of use.

. e e e e L e .

Longnns s California Land Use section 3.82{4] (1987).

The Icgg definition of the word “abandonment” is: “Knowing relinquishment of one’s right or
claim to, property without any future intent to again gain title or pcssessmn." Barron’s Law
chtxmnary Second Editien. This commonly accepted definition of the term is consistent with the
examplé 1 used above where permits are issued for & project which results in 2 structure exhibiting
a lesser degree of nonconfarmity. However, if sameane is proposing an alteration to partially
recanstiuct a nonconforming structure, without expanding the degree of nonconformity, it is
generally not their intent to relinquish or forfeit their nonconforming rights. For these reasons, in

1
H
'
i
H
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a situation where a project prapases demolition and recanstruction, uniess the end result of the
project &mounts to &n expensian in the structure, I do not think the reconstruction itself qualifies

a5 # “chinge” which constinutes “zbandonment.”
{ .

-

‘. |  CASEY GWINN, City Attomey
i ' .
\ . %/ p
g | B
t Richard A. Duvernay

! . Deputy City Attorney
|

RAD:1c:600

cc: Linde Jehnsen

. AATacy Elliot-Yawa
LADUVERRIA RMEMOINGNCONLMMG



-

MAR 05 1998
Office of

The City Attorney ’ DEVELOPMENT S '
City of San Diege S

NMEMORANDUM

333-3800

DATE: March 4, 1998
TO: Gary Halbert, Deputy Director, Land Development Review
FROM:  City Attorney

SUBJECT: -Alreration of Nonconforming Structures in the Coastal Zene

On November 12, 1997, our office issued & legal memarandum providing you with an

mt:rpretaticn of San Diego Municipal Code [SDMC] section 101.0303. Specifically, at that ime
you wert ‘asking whether a project wh:ch proposes o demolith and recanstruct noncanforming
exterior walls (the value of which does not exceed 50 percent of the fair market value of the
improvement) should be considered in abandonment of nonconforrning rights or & parmissible
alteration. Qur conclusion was that any rcpazr or change to the strucrure (interior or extericr) is - - -
permissible so long as that change does not increase the degree of nonconformity or exceed 50
percent of the value of the improvements (minus the cost of paint, shingles, and exterior stucca).

""Yau heve now asked me to supplement our previously issued memorandum to addrass haw the
application of SDMC section 101.0303 would apply in the Coastal Zane.

Tt is important to understand that the rights contained in Section 101.0303 (Cantinusnce of
Nonconforming Uses and Structuras) are subject to and must be applied in conjunction with
SDMC secticn 101.0302, which reads es follows: -

SEC. 101.0302 - Esting Ordinances, Rules, Regulations Or
Permits Retained

Except as herein specifically pravided, it is not intended by
this Chapter to modify or abrogare or repeal any ordinances, rules,
regulations or permits previously adapted or issued pursuant to
law, relating to the use, management or conduct of buildings,
structures, signs, advertising displays, improvements ar premises;
pravided, however, that where this Chapter imposes a greater
restriction upen the erection, establishment, alteration or
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enlargement of buildings, structures, signs, advertising displays,
impravements, or premises than isimposed or required by such
crdinancs, rules, regulations or permits, the provisions of this
Chapter shall contral.

When the abcove section is read in conjuncrion with Section 101.0305 it must b'e_ccncludéd that
the right to permissibly alter & nonconforming structure within the context of Sectien 101.0303
does not supercede or abviate any requirement to abtain any discreticrary permiz etheraise
reqmred to develap praperty in the Coastal Zone. Typically, development in the Coasial Zone
requires a Coastal Development Permit and in certain cases a Sensirive Coastal Resources Permit,
These discratienary permits require the decision maker to find that the prc)ec* is in conformance

- with the City’s- C...... ed Local Coastal Program,

“ Therefore, at cne lavel, all proposals to medid neasonforming straeturss in the City must
camply with limitations set forth in SDMC section 101.0303; ie., caznot increzse the degraz o
noncenfermity or exceed 50 percent of the value of the impmvemcnts (munus the cast of paint,
shingles, and exterior stuccs). Additionally, if the project is in the Coastel Zane and requires 2
coastal permit, additional findings must be made with respect to the project’s conformance with
our Certified Local Coastal Program. In that case, it is apprupriats to evaluate whether the aspect
or degree of the nonconformity proposed to be maintained by the project negatively impacts
implementation of the Local Coastal Program. It is cnnrcly within the discretion of the decisian

maker, notwithstanding rights provided for in SDMC section 101.0303, to then decide whethar ar -
not the development propasal conforms with the policies and develapment regulations cantained
+.in our Certified Local Coastal Program and to act on the project zccordingly.

CASEY GWINN, City Attorney

TS

Richard A. Duvernay
Deputy City Atorney

RAD:1c:600x605.5.1

Attachment

cc: Linds Johnson
Tracy Elliot-Yawn

LRCVERRAVAEMCINONCOY MMC




STATE 'OF TALFORNIA - THE RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

SAN DIEGQ AREA

3111 CAMING DEL RIO NORTH, SUITE 200
SAN DIEGO, CA 92108.172§

(619) 521-8038

April 25,2000

Mr. Matt Peterson
Peterson and Price

530 B Street, Suite 1700
San Diego, CA 921014454

Re: Coastal Development Permit Application #A6-LJS-99-160 Summit Resources

Dear Mr. Peterson:

This letter is a follow-up to our conversation yesterday wherein I requested that you
provide additional information to complete our review. City staff indicates the following
condition is attached to the permit in order to assure the improvements do not exceed
50% of the fair market value of the residence. '

> Pursuant to the San Diego mumcxpal code, the aggregate value of the proposed .
repairs or alterations to non-conforming structures, shall not exceed fifty (50) percent
of the fair market value of the improvements. Prior to the issuance of any building
permits, the applicant shall provide property assessment and construction estimates in
compliance with this provision. '

. While you indicated that you do not have this information readily available, it is pertinent
to our review of this application. Thus, please provide the following information as soon
as possible: . -

« Copies of any construction estimates that have been done by licensed contractors
for the renovation-and addition to the existing residence located at 1900 Spindrift
Dr., La Jolla, as proposed in the above referenced permit application and as
approved by the City of San Diego in CDP/SCR Permit No. 99-0007;

= The estimate should include the aggregate value of the entire reconstruction
project including improvenients to the portion of the structure being retained,
demolition costs and construction of the new addmon

» The submittal should include the documents that form the basis for the
construction estimates. The documents should clearly describe the work being
performed including, the new addition, and work within the portion of the
structure being retained such as, upgrades to wiring and/or plumbing, and/or .
modifications to the walls, windows and/or floor structure to comply with current”
UBC requirements. ' '
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*  Copy of the most recent assessed fair market value of the existing residence done
by the County Assessor.

In addition, in our conversation I requested, and you agreed to provide, a complete set of
reduced (8 12" X 117) plans for use as exhibits to the staff report (site plan, floor plans
and elevations). Thank you in advance for your cooperation.

Sincerely,

Lee McEachern
Superviser, Permits

T
And Enforcement

cc:  Mark Mazzarella
Sherilyn Sarb
Laurinda Owens

(G:\San Diego\LEE\Letters\SummitResourcesConstructionEsdener4. 21 .00.doc)
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MAZZARELLA, DUNWOODY & CALDARELLI L1p

s

ATTORNEYS ATLAW
550 WEST “C" STREET, SUTTE 530
SAN DIEGO, CALIFORNLA 92101-8575
TELEPHONE: 619.238.4900
FACSIMILE: 619.238.4959

April 21,2000

VIA FACSIMILE & U.S. MAIL

Lee McEachern, Supervisor,

Permits and Enforcement

California Coastal Commission

3111 Camino del Rio North, Suite 200
San Diego, CA 92108

Re:  Response to March 29. 2000 Request for Documents Relm' g to Coastal
Commission Appeal No. A-6-L1S-99-160 (1900 Spindrift. La Jolla California)

Dear Lge:

Thank you for your April 7, 2000 response to my March 29, 2000 document request inthe”™ .
above-referenced matter. Inote that you have indicated that your computer records do not readily reveal
appeal document creation dates. We have learned from past experience with similar computer document
dating problems that computer experts can accurately determine document creation dates from residual
electronic data on a computer’s hard drive.

Time is of the essence. We therefore request immediate access to the computer hard drive in
question. To the extent that you require a formal California Public Records Act Request pursuant to
Government Code Section 6250 et seq, please consider this letter to constitute such a request for anyand = -
all electronic and or computer records in their original digital form that mention, discuss, or in any way
pertain to the property commonly known as 1900 Spindrift Lane, La Jolla, California, which is the
subject of Appeal No. A-6-LIS-99-160. Our expert can quickly copy the necessary information from
your computer when given access to do so. Needless to say, we expect that all electronic data will be
retained by the Commission pending our inspection.

Please give mié or my associate, Brian Goodwin, a call at your earliest convenience to let us
know when we can review your computer files on this matter to verify creation dates and other relevant -
information.

You also indicated in your letter of April 7, 2000 that the original signed appeal forms are sent to
the San Diego office via the Commission’s courier service, and that a copy of the courier log showing
that a courier delivery was made to the San Diego office on December 21, 1999 (the date the appeal
forms were received by San Diego staff) would be available. I would like a copy of the log. .

-
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Lee McEachern, Supervisor,
. Permits and Enforcement

California Coastal Commission
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More importantly, I would like to know how San Diego staff could have: (1) spoken to the
commissioners who filed the appeal; and then (2) requested the original signed appeals form from San
Francisco; and then (3) received them on December 21, 1999 when the telephone records you produced
to us previously reflect that the discussions that purportedlyv took piace between Charles Damm and
Commissioners Wan and Daniels occurred late in the morning and {ate in the afterncen on December
21, 1999. There was, therefore, no opportunity to have in fact first obtained the commissioners’
‘approval, then contact San Francisco and then have forms sent via overnight ndessenger to San Diego in
order to be filed late afternoon on the 21, ’

As you may recall, Mart Peterson advised vou, Sheriivn Sarb and Deborah Lee Curing our -
meeting on March 10, 2000, that when he first saw the file on this marer i the Coastal Commission’s
office, all that existed were xeroxed copies of the commissicners’ signanures on the appeals.
Furthermore, when he first saw the appeals forms the words “See Attached”™ were not typed on them.
We were advised during our meeting on March 10, 2000 that Mr. Peterson was mistaken, and in fact
originals were in the file, and further that the words “See Attached” were added at a later date, not

; because the materials were generated at a later date, but in order to make it clear that the appeal and the
. findings in the file were related (a fact that would seem quite obvious). -

‘When Mr. Peterson first inquired months ago as to the process utilized to file the appeals, hewas
told that xeroxed copies of the commissioners’ signatures on the appeal forms were kept in the San
Diego office, and used by the local staff to file appeals. This was consistent with what be saw in the file.
In our meeting on March 10, 2000, this was denied. Instead, Ms. Lee stated emphatically:

“{the blank signed appeal forms] are kept under the control of Peter Douglas’ executive
assistant. Whoever makes the calls and contacts the commissioners has to call her and
indicate that THEY HAVE GOTTEN that specific authorization, THEN those two forms
are sent down to the district office ...” [Emphasis added.]

Obviously, the required procedure did not occur in this case. Calls could not have been made to
the commissioners on December 21, and the blank signed appeal forms received from San Francisco and
filed on December 21%. .

| 1 appreciate, as was explained to us at our meeting on March 10, 2000, that at the time this matter
was coming to a head, Laurinda Owens was out ill, and two other staffers were on vacation, and that
Chuck Damm, who generally works out of Ventura, was pinch-hitting. That may explain why required
procedures were not followed, and the appeal deadline was missed. But it does not excuse the late
filing, The local staff should acknowledge the true facts to the Commission; and the appeal should be
voluntarly dismissed.

. Upon reviewing the transcript of our meeting on March 10, 2000, an additional public records
request has come to mind. In that transcript either Sherilyn Sarb or Deborah Lee stated, “There were
several appeals being filed at that time.” I would like copies of whatever other appeals were filed by the
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local San Diego Coastal Commission staff between December 20 and December 24, 1999. I would also
like a copy of the tape of your meeting with Matt Peterson, Tim Martin, Laurinda Owens, Sherilyn Sarb
and Deborah Lee on April 3, 2000. Enclosed is a check for $5.00 to cover what I understand to be the
cost of duplication. Please consider these formal California Public Records Act Requests pursua.nt o)
Government Code Section 6250 et seg.

1 look forward to your response to these requests and questions.

Very truly / yours,

MCM:dll

cc: Matthew Peterson, Peterson & Price
Chairperson Sara Wan and Members of the California Coastal Commission
Peter M. Douglas, Executive Director ,
Chuck Damm, Senior Deputy Director
Deborah Lee, Deputy Director
Ralph Faust, Esq. Chief Legal Counsel
Laurinda Owens, Coastal Planner _ _ ,
Summit Resources, LP - . .
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