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PROJECT NUMBER: 

APPLICANTS: 

AGENT: 

PROJECT LOCATION: 

PROJECT DESCRIPTION: 

September 12-15. 2000 

STAFF REPORT: REVISED FINDINGS 

A-5-HNB-99-275 

The Robert L. Mayer Trust 
c/o The Robert Mayer Corporation 
and the City of Huntington Beach Redevelopment Agency 

Larry Brose, The Robert Mayer Corporation 

5.01-acre parcel located approximately 1,000 feet inland of tha 
northwest corner of Pacific Coast Highway and Beach Boulevard, 
Huntington Beach. Orange County 

Development described by the applicants in a letter from the 
Robert Mayer Corporation, dated January 26, 2000, as 'The filling 
of an isolated and degraded wetland fragment (approximately. 8 
acre) in conjunction with the implementation of a wetland and 
riparian woodland habitat restoration project at the Shipley Nature 
Center (approximately 2. 4 acres) ... , described in the application 
filed and approved by the City of Huntington Beach," and as more 
specifically described in the Coastal Development Permit Request, 
dated April 8, 1999 (Exhibit A) and in the application file in the 
Commission offices. 

DATE OF COMMISSION ACTION: April 11, 2000 

COMMISSION ACTION: Approval with Conditions 

COMMISSIONERS ON PREVAILING SIDE: Daniels. Dettloff, Estolano. Hart, Kruer, McClain-Hill, Potter 

SUMMARY OF STAFF RECOMMENDATIONS 

Staff recommends that the Commission adopt the following revised findings in support of the 
Commission's approval with conditions of coastal development permit application 
A-5-HNB-99-275 on April 11, 2000. The adopted special conditions concern: 1) conditions 
imposed by the local government; 2) a final wetland restoration program that includes a 4: 1 ratio 
of restoration for the fill of 0.696 acres of existing historic wetland at the subject 5.01-acre 
parcel: 3) evidence of restoration program completion; 4) an open space and conservation 
easement. and 5} an updated drainage study, eros1on control plan and a dramage and runoff 
control plan to avo1d adverse impacts to adjacent properties or resources including the salt marsh 
located east of the subject property across Beach Boulevard . 
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LIST OF EXHIBITS: 

A. Robert L. Mayer Trust Letter, January 26, 2000 and Coastal Development Permit 
Request, April 8, 1999 (without exhibits) 

B. City of Huntington Beach COP No. 99-05 
C. Appeal Form D 
D. Transcript of Commission Meeting on April 11, 2000, Long Beach 
E. Letters in Support of the Proposed Project and Letter of No Position 
F. Letters and Petition in Opposition to the Proposed Project 
G Site Vicinity Map 
H. Project Location Map 
I. Assessor Parcel Map 
J. Photographs 
K. Vegetation Types and Distribution Maps 
L. Sample Elevation Points Within Project Area (LSAl 
M. City of Huntington Beach Map for District 8b 
N. Conservation Overlay Map 4.15 
0. Excerpted Portion of the Conservation Overlay from Downtown Specific Plan 
P. SEIR 82-2 Plans Depicting Proposed Restdential Housing 
0. Portions of Department of Fish and Game Determination of Status of the Huntington 

Beach Wetlands, February 4, 1983 
R. Coastal Commission Memorandum, November 23, 1999 
S. Table B of LSA's December 18, 1998, Habitat Mitigation and Monitoring Proposal 

SUBSTANTIVE FILE DOCUMENTS: 

1. City of Huntington Beach Certified Local Coastal Program. 
2. April 8, 1999, Applicants Coastal Development Permit Request and Exhibits 
3. Local Coastal Development Permit No.99-05. 
4. Department of Fish and Game Determination of the Status of the Huntington Beach 

Wetlands, February 4, 1983. 
5. The Waterfront Development Project Addendum to SE/R 82-2, July 15, 1998. 
6. Biological Resources Evaluation and Jurisdictional/Wetland Delineation for the 

Waterfront Development Site, Huntington Beach, CA, LSA Associates, Inc. (LSA), 
February 4, 1998. 

7. Habitat Mitigation and Monitoring Proposal fHMMP) for the Waterfront Development, 
LSA, December 18, 1998. 

8. Waterfront Project Discussion of Wetland Definitions, LSA, August 5, 1999. 
9. Waterfront Development- Analysis of Proposed Project and Restoration Sites Relative 

to Coastal Zone Resources, LSA, November 3, 1999. 
10. Waterfront Development Analysis of Historic Conditions, LSA, November 3, 1999. 
11. Waterfront Development -Wetland Analysis According to Coastal Act Wetland 

Definition, letter from LSA to Larry Brose, The Robert Mayer Corporation, dated 
November 3, 1999. 

12. Waterfront Development- Alternatives Analysis of Wet/;:md and Transitional Area 
Resources, LSA, November 5. 1999 

13. Huntington Beach "Waterfront Development", Memorandum from John Dixon to Meg 
Vaughn and Teresa Henry, dated November 23, 1999. 
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14. Waterfront Wetlands Restoration Project, Letter and Attachments from the Robert 
Mayer Corporation to the Commtssion dated February 9, 2000 (Exhibit E). 

15. Waterfront Wetlands Restoration Program, Shipley Nature Center, City of Huntington 
Beach Redevelopment Agency in partnership with The Robert Mayer Corporation, 
February and April 2000. 

16. Army Corps of Engineers Letter, April 16, 1999. 
17. CDFG Streambed Alteration Agreement No. 5-005-99, April 1, 1999 

I. MOTION AND RESOLUTION FOR THE REVISED FINDINGS 

MOTION: "/ move that the Commission adopt the revised findings in support 
of the Commission's action on April 11, 2000 concerning A-5-HNB-
99-275., 

STAFF RECOMMENDATION OF APPROVAL: 

Staff recommends a YES vote on the motion. Passage of this motion will result in the adoption of 
revised findings as set forth in this staff report. The motion requires a majority vote of the 
members from the prevailing side present at the April 11, 2000 hearing, with at least three of the 
prevailing members voting. Only those Commissioners on the prevailing side of the Commission's 
action are eligible to vote on the revised findings {see list on page 1 ) . 

RESOLUTION TO ADOPT REVISED FINDINGS: 

The Commission hereby adopts the findings set forth below for Coastal Development Permit No. 
A-5-HNB-99-275 on the ground that the findings support the Commission's decision made on 
April 11 , 2000 and accurately reflects the reasons for it. 

II. STANDARD CONDITIONS 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not 
commence until a copy of the permit, signed by the permittee or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is 
returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years from the 
date on which the Commission voted on the application. Development shall be pursued in 
a diligent manner and completed in a reasonable period of time. Application for extension 
of the permit must be made prior to the expiration date. 

3. Compliance. All development must occur 1n stnct compliance with the proposal set forth 
in the application for permit, subject to any special conditions set forth below. Any 
deviation from the approved plans must be reviewed and approved by the staff and may 
require Commission approval. 

G: 1Statf Reports\September 2000.,A~5-HNB-99-275 Rev1sed Fmdings.doc 
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Interpretation. iAny questions of intent or Interpretation of any condition will be resolved 
by the Executive Director or the Commission. 

5. Inspections. The Commission staff shall be allowed to inspect the site and the project 
during its development, subject to 24-hour advance notice. 

6. Assignment. The permit may be assigned to any qualified person, provided assignee files 
with the Commission an affidavit accepting all terms and conditions of the permit. 

7. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, 
and it is the intention of the Commission and the permittee to bind all future owners and 
possessors of the subject property to the terms and conditions. 

Ill. SPECIAL CONDITIONS 

1. CONDITIONS IMPOSED BY LOCAL GOVERNMENT 

The City of Huntington Beach conditions of approval for the City's Coastal Development Permit 
No. 99-05 are replaced by this Commission action on Coastal Development Permit No. A-5-HNB-
99-275. This action has no effect on conditions imposed by a local government pursuant to an 
authority other than the Coastal Act. 

2. FINAL WETLAND RESTORATION PROGRAM 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicants shall submit for 
review and written approval of the Executive Director, a revised wetland restoration program that 
substantially conforms to the Habitat Mitigation and Monitoring Proposal (HMMP), prepared by 
LSA and submitted to the Commission on December 18, 1998, for all wetland impacts associated 
with the approved project. The program shall be developed in consultation with the California 
Department of Fish and Game and the United States Fish and Wildlife Service, and at a minimum 
shall mclude the following revisions: 

A. A detailed final site plan of the approved restoration program site at Shipley Nature Center 
that substantially conforms with the HMMP, prepared by LSA and submitted to the 
Commission on December 18. 1998, and revised as follows: 

1. The final site plan for the approved restoration program site at Shipley Nature 
Center must show the location of the 2.8 acres of new wetland habitat that will be 
created as part of the approved restoration program. 

2. The final site plan for the approved restoration program site at Shipley Nature 
Center shall also show the location of the 1 .4 acres of existing wetland that shall be 
enhanced in addition to the creation of the 2.8 acres '1f new wetland habitat . 

G: S1aff Reoons Sep1emoer 2000 A-5-HNB 99-275 Revrsed Fond>ngs.doc 
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The following goals, objectives, and performance standards for the restoration program 
site: 

1. During the 1 20-day establishment period, all approved restoration at Shipley Nature 
Center must be established and meet the one to three month performance criteria 
for survival and coverage identified in the Habitat Mitigation and Monitoring 
Proposal (HMMP), prepared by LSA and submitted to the Commission on December 
18, 1998, prior to any fill of wetlands on the 5.01-acre parcel. 

2. Following the 1 20-day establishment period, the performance standards for the 
maintenance and monitoring of the approved restoration program at Shipley Nature 
Center shall conform to the performance criteria set forth in the HMMP, prepared by 
LSA and submitted to the Commission on December 18, 1998. 

3. The approved restoration program at Shipley Nature Center must create a minimum 
of 2.8 acres of new wetland habitat (a ratio of approximately 4:1), in addition to the 
proposed enhancement of 1 .4 acres of existing wetland. Enhancement of existing 
habitat is not considered creation and no existing wetlands or riparian areas shall be 
disturbed or graded to provide the new wetland acreage. 

The final design and construction methods shall evidence how the approved restoration 
program at Shipley Nature Center will achieve all defined goals, objectives, and 
performance standards identified in the final wetland restoration program. Such evidence 
shall include how wetlands are to be created and enhanced according to the approved one 
to three month performance criteria prior to the fill of any wetlands on the 5.01-acre 
parcel. 

The permittee shall undertake development m accordance with the approved final wetland 
restoration program. Any proposed changes to the approved final wetland restoration program 
shall be reported to the Executive Director. No changes to the approved final wetland restoration 
program shall occur without a Commission amendment to the coastal development permit unless 
the Executive Director determines that no amendment 1s required. 

3. RESTORATION PROGRAM COMPLETION 

A. PRIOR TO ANY FILL OF WETLANDS ON THE 5.01-ACRE PARCEL, evidence that the initial 
restoration program at Shipley Nature Center has been completed pursuant to the approved 
final wetland restoration program shall be submitted for the review and written approval of 
the Executive Director. Specifically, following the 120-day plant establishment period, the 
applicants shall submit evidence, in the form of a report, that the created and enhanced 
wetlands are established and meet the one to three month performance criteria for survival 
and coverage pursuant to the requirements of the final wetland restoration program. 

B. Following the 1 20-day establishment period, a performance monitoring and supplemental 
planting program consistent with the requirements of the final V''etland restoration 
r.;rogram, shall continue for a minimum of five years and shall b::: conducted m consultation 
with the Department of Fish and Game (DFG) and the Army Corps of Engineers (USACE) . 
Consistent with the requirements of the fmal wetland restoration program, annual 

G:\Staff Reports September 2000\A-5-HNB-99-275 Rev1sed F1nd1ngs.doc 
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monitoring reports shall be submitted to the DFG, USACE and the Executive Director. The • 
DFG, USACE and the Executive Director shall be notified if corrective actions at the 
approved restoration program site at Shipley Nature Center are necessary. The monitoring 
period for the affected area shall be extended until all defined goals, objectives and 
performance standards identified in the final wetland restoration program are met for the 
approved restoration program site. 

4. OPEN SPACE AND CONSERVATION EASEMENT 

A. No development, as defined in section 30106 of the Coastal Act, shall occur in the 
approved restoration program site at Shipley Nature Center generally described on pages 
4-1 through 4-3 and depicted in Figure 1 of the Habitat Mitigation and Monitoring Proposal 
(HMMP), prepared by LSA and submitted to the Commission on December 18, 1998, 
except for development described in the approved wetland restoration program required by 
Special Conditions 2 and 3. 

B. PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, and consistent 
with the approved project description. the applicants shall submit evidence in a form and 
content acceptable to the Executive Director, that the owner of the approved restoration 
program site at the Shipley Nature Center has trrevocably offered to dedicate to a public 
agency or private association approved by the Executive Director an open space and 
conservation easement for the purpose of permanent maintenance of the habitat area. 
Such easement shall be located at the approved restoration program site at the Shipley 
Nature Center as generally described on pages 4-1 through 4-3 and depicted on Figure 1 of • 
the HMMP prepared by LSA and submitted to the Commission on December 18, 1998. 
The recorded document shall include legal descriptions of both the applicants' entire parcel 
and the easement area. The recorded document shall also reflect that development in the 
easement area is restricted as set forth in this permit condition. 

C. The offer shall be recorded free of prior liens and encumbrances which the Executive 
Director determines may affect the interest being conveyed. The offer shall run with the 
land in favor of the People of the State of California, binding all successors and assignees, 
and shall be irrevocable for a period of 21 years, such period running from the date of 
recording. 

5. DRAINAGE STUDY, EROSION, AND RUNOFF CONTROL PLAN 

PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicants shall submit 
for review and written approval of the Executive Director, ( 1) an updated hydrological plan that 
mmtmizes the dratnage impacts of the proposed fill on the adjacent salt marsh located east of the 
subject 5.01-acre parcel across Beach Boulevard; (2) an erosion control plan for the approved 
wetland fill; and (3) a drainage and polluted run-off control plan for the approved wetland fill. 

A. The updated hydrological plan shall be developed in consultation with the Department of 
Fish and Game and 5hal! include: 

( 1 ) A comparison of the existing and post-proJect water supply; • 
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Plans designed and certified by a licensed engineer for the runoff conveyance 
system. 
A feasibility study that demonstrates that the project's runoff management system 
will deliver the same amount of freshwater urban runoff to adjacent properties and 
resources, including the adjacent salt marsh located east of the subject parcel 
across Beach Boulevard, as under existing conditions and in approximately the same 
seasonal pattern. In designing the study, hydrologic conditions shall be maintained 
at levels necessary to avoid any significant adverse impacts to the existing salt 
marsh habitat located east of the subject parcel across Beach Boulevard and 
associated wildlife. 

(4) An implementation plan of proposed measures to ensure that the project's runoff 
management system will deliver the same amount of freshwater urban runoff to 
adjacent properties and resources, including the adjacent salt marsh located east of 
the subject parcel across Beach Boulevard, as under existing conditions and in 
approximately the same seasonal pattern. During implementation, hydrologic 
conditions shall be maintained at levels necessary to avoid any significant adverse 
impacts to the existing salt marsh habitat located east of the subject parcel across 
Beach Boulevard and associated wildlife. 

B. The Erosion Control Plan shall demonstrate that: 

( 1 ) 

(2) 

(3) 

During filling activities, erosion on the 5.01-acre site shall be controlled to 
avoid adverse impacts on adjacent properties and resources including the salt 
marsh located across Beach Boulevard from the subject 5.0 1-acre site . 
Temporary erosion control measures shall be used during filling activities, 
including, but not limited to: hay bales, silt fences, desiltation basins, and/or 
sandbags. 
Following filling activities, erosion on the 5.01-acre site shall be controlled to 
avoid adverse impacts on adjacent properties and resources, including the 
salt marsh located across Beach Boulevard. 

(4) The plan shall include, at a minimum, the following components: 

(a) A narrative report describtng all temporary run-off, and eros1on control 
measures to be used during fill activities and all permanent erosion 
control measures to be installed for permanent erosion control. 

(b) A site plan showing the location of all temporary erosion control 
measures. 

(c) A schedule for installation and removal of the temporary erosion control 
measures. 

(d) A site plan showing the location of all permanent erosion control 
measures. 

(e) A schedule for installation and maintenance of the permanent erosion 
control measures. 

C. The Drainage and Run-off Control Plan shall demonstrate that: 

( 1 ) Post-development peak runoff rates and average volumes shall not exceed 
pre-development conditions. 

G:\Staff Reports'-September 2000 A-5-HNB-99-275 Rev1sed F1ndmgs.doc 
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(2) Run-off from the approved development shall not increase sediment loads in •.. ,~, 
the salt marsh located across Beach Boulevard from the subject site. 

(3) Run-off from all slopes on the 5.01-acre site shall be collected, filtered or 
treated, and discharged to the storm drain system, and/or as needed to meet 
the requirements of this and the other special conditions of this permit to the 
salt marsh across Beach Boulevard, to avoid pending or erosion either on or 
off-site. 

(4) Runoff shall be collected and directed through a system of vegetated and/or 
gravel filter strips or other media filter devices. The filter elements shall be 
designed to 1) trap sediment, particulates and other solids and 2) remove or 
mitigate contaminants through infiltration and/or biological uptake. The 
drainage system shall also be designed to convey and discharge excess 
runoff from the building site in a non-erosive manner. 

(5) The plan shall include, at a minimum, the following components: 

(a) 

(b) 

(c) 

A schedule for installation and maintenance of the filtering/sediment trap 
drainage system(s). 
A site plan showing finished grades at one-foot contour intervals and 
drainage improvements. 
Provisions for maintaining the drainage and filtration systems so that 
they are functional throughout the life of the approved development. 
Such maintenance shall include the following: ( 1) the drainage and 
filtration system shall be inspected, cleaned and repaired prior to the 
onset of the storm season, no later than September 30th each year and 
(2) should any of the project's surface or subsurface drainage/filtration 
structures fail or result in increased erosion, the applicants/landowner or 
successor-in-interest shall be responsible for any necessary repairs to the 
drainage/filtration system and restoration of the eroded area. Should 
repairs or restoration become necessary, prior to the commencement of 
such repair or restoration work, the applicants shall submit a repair and 
restoration plan to the Executive Director to determine if an amendment 
or new coastal development permit is required to authorize such work. 

D. The permittee shall undertake development in accordance with the approved final plans. 
Any proposed changes to the approved final plans shall be reported to the Executive 
Director. No changes to the approved final plans shall occur without a Commission 
amendment to the coastal development permit unless the Executive Director determines 
that no amendment is required. 

E. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicants shall 
execute and record a deed restriction in a form and content acceptable to the Executive 
Director, reflecting the above restrictions on development in the 2.9-acre portion of the 
parcel subject to the Conservation Overlay within the 5.01-acre parcel. The deed 
restriction shall include legal descriptions of the applicants' entire 5.01-acre parcel and the 
2.9-acre portion of the parcel subject to the Conservation Overlay within the 5.01-acre 
parcel. The deed restnct10n shall run with the land, binding a'l successors and ass1gns, and 
shall be recorded free of prior liens that the Executive Director determines may affect the 
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enforceability of the restriction. The deed restriction shall not be removed or changed 
without a Commission amendment to this coastal development permit. 

REVISED FINDINGS AND DECLARATIONS 

The Commission hereby finds and declares: 

A. PREVIOUS COMMISSION ACTIONS 

The Commission received the notice of final action on local COP No. 99-05 (Exhibit B) on 
July 12, 1999. On July 26, 1999, within ten working days of receipt of the notice of final 
action, two Coastal Commissioners (Estalono and Naval appealed the local action on the 
grounds that the approved project does not conform to the requirements of the certified 
LCP (Exhibit C). At the Commission meeting in Long Beach, on April 11, 2000, the 
Commission found that a substantial issue did exist with regard to the City's approval of 
the proposed project. Subsequently, on April 11, 2000, the Commission approved the 
Coastal Development Permit with conditions (Exhibit D). The revised findings to support 
the Commissions approval and the conditions of the project are presented in this staff 
report. 

B. STANDARD OF REVIEW 

The action currently before the Commission is to adopt revised findings to support the 
approval of the proposed project at the April 11, 2000 de novo hearing for the coastal 
development permit. The City of Huntington Beach has a certified local coastal program 
(LCP). Therefore, pursuant to Section 30604 of the Coastal Act, the Commission's 
standard of review for the proposed proJect is the certified Huntington Beach LCP. 

C. PUBLIC COMMENT 

Thirty-seven (37) letters and two (2) c1t1zen' s petitions have been received regarding the 
subject appeal. Twenty-three (23) of the letters are in support of the proposed project 
(Exhibit E), and thirteen ( 13) of the letters oppose the proposed project (Exhibit F). The 
Am1gos de Balsa Chica submitted a letter on April 7, 2000 stating that the organization 
has no position regarding the proposed project (Exhibit E). One petition was received at 
the February Commission meeting and is s1gned by 90 citizens who are in opposition to the 
proposed project (Exhibit F). The second petition was received on April 5, 2000 and is 
signed by 271 citizens who are in opposition to the proposed project (Exhibit F). 

Eight letters of support were received from representatives of the City of Huntington 
Beach. Three letters were received from the Robert Mayer Corporation in response to the 
previous Commission staff reports. The Mayer Corporation letters and attachments were 
handed out to the Commission at both the February and April hearings. In order to 
minimize the length of exhibits to th1s staff report, some of the attachments are not 
mcluded m this staff report; however, they are referenced as substantive file documents. 

• Other letters of support were received from Orange County Supervisor, James Silva, the 
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Huntington Beach Chamber of Commerce, the Conference and Visitors Bureau, Huntington • 
Dodge, the Huntington Beach Central Park Equestrian Center, Century Homes, the Bolsa 
Chica Conservancy, David Guido (Huntington Beach), Roxanne Lane (Huntington Beach), 
Harry Crowell (Irvine), and the Pacific Liberty Bank. 

Letters in opposition to the proposed project were received from Huntington Beach City 
Council Member David Sullivan, the Bolsa Chica Land Trust (2 letters), Orange County 
Coastkeeper, Friends of Harbors, Beaches, and Parks, the Southeast Huntington Beach 
Neighbors Association, Jan Vandersloot, M.D., Nancy Donaven (Huntington Beach), and 
Ray Bervedicktus and George Hubner (San Clemente), Tobie and Gerard Charles 
(Huntington BeachL Jim Yarbrough {Chatsworth). Eileen Murphy (Huntington Beach), and 
Nguyen Thi Trung (Huntington Beach). 

D. SITE DESCRIPTION 

The subject site is located approximately 1 000 feet inland of the intersection of Pacific 
Coast Highway and Beach Boulevard (Exhibits G and H). The wetland lies immediately to 
the west of Beach Boulevard within a portion of a 5.01-acre parcel owned by the City of 
Huntington Beach (Exhibits I and J). To the west of the wetland, a mobile home park 
formerly existed; however, the area has been cleared and partially graded in conjunction 
with the overall Waterfront Development project (Exhibit J). South of the subject site is 
vacant land. To the east across Beach Boulevard from the subject site is a large salt 
marsh. 

Prior to development in the area the subject site was once part of a larger wetland system 
that was a part of the Santa Ana River delta (LSA, 1998). With the construction of Beach 
Boulevard, the subject wetland was separated from the larger salt marsh system to the 
east. During periods of heavy rains, the subject wetland drains into the larger salt marsh 
east of Beach Boulevard via two drainpipe outlets under the street (LSA, 1998; Exhibit K, 
page 1). The wetland is not currently subject to tidal flushing due to the installation of 
flood control devices in the salt marsh east of Beach Boulevard that restrict seawater flow 
into the marsh during high tides (LSA, 1998). Currently, the subject wetland receives 
urban freshwater runoff from the properties to the west. 

In addition, an LSA Associates, Inc. (LSA) report dated February 1998 also indicated that 
local groundwater levels directly affect the hydrology of the subject wetland. LSA's 
February 1998 report also states that monitoring has been conducted near the subject 
wetland over a period of more than ten years, and that, " ... the typical groundwater level 
does not exceed 1. 2 feet above MSL, and probably averages less than 1. 0 feet above MSL 
in most years." In LSA's, "Waterfront Development~ Wetland Analysis According to 
Coastal Act Wetland Definition" letter, dated November 3, 1999, survey Figure 2 (Exhibit 
L) indicates that the ground surface elevations above mean sea level (MSL) range from 
0.09 feet above MSL in the wetland areas (wetland bottom) to 3.14 feet above MSL in the 
transitional and upland areas. Based on the information provided by LSA, the elevation of 
local groundwater in the vicinity of the subject site is genera'ly greater than the surveyed 

• 

elevation of the wetland bottom indicating that the wetland is directly influenced by local • 
groundwater. Therefore, based on tnformation provided by LSA, direct inftt:Jence by local 
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groundwater may be providing the wetland with another water source in addition to urban 
runoff. 

The subject site has a land use designation of High Density Residential/Conservation. The 
zoning at the subject site is covered by the Downtown Specific Plan (DTSP), which is a 
part of the Implementation Plan portion of the certified LCP. The wetland area is located in 
District 8b of the DTSP (Exhibit M). In District 8b of the City's certified LCP, permitted 
uses are limited to residential uses and public transportation uses subject to a conditional 
use permit. However, a portion of Distnct 8b is designated with a Conservation Overlay 
(Exhibit N). The subject site is located within the Conservation Overlay (Exhibit N). The 
Conservation Overlay applies to 2.9 acres of the 5.01-acre parcel, including the area that 
was determined by the California Department of Fish and Game (CDFG), to be existing 
wetland (0.8 acre) and restorable wetland (1.4 acre). The CDFG wetland determination is 
contained in the "California Department of Fish and Game Determination of the Status of 
the Huntington Beach Wetlands", dated February 4, 1983 (Exhibit Q). 

Although the proposed project includes only the fill of the subject wetland, the wetland 
area is part of a larger area known as the Waterfront Development Master Plan area. To 
assess the potential impacts the proposed development would have on the subject site, 
Environmental Impact Report (EIR) 82-2 was prepared for the Huntington Beach Downtown 
Specific Plan (ASEIR 82-2, 1998). The Waterfront Development project was conceptually 
discussed in that EIR. When a detailed development plan for the Waterfront Development 
project was proposed in 1988, a Supplemental EIR was prepared by EIP Associates of Los 
Angeles, California (SEIR 82-2), and was certified by the City in 1988 (ASEIR 82-2, 1998). 
Proposed changes to the 1988 development plan for the Waterfront Development project 
required further environmental evaluation, and so the Addendum to the SEIR 82-2 dated 
July 15, 1998 (ASEIR 82-2) was prepared. EIR 82-2 and SEIR 82-2 were not included in 
the City's record that was provided for the proposed project. However, the most recent 
ASEIR 82-2 is included as part of the City's record for the proposed project. Although the 
project description does not describe the future use of the site, the ASEIR 82-2 indicates 
that the subject site will be developed as residential housing (Exhibit P). 

E. PROJECT DESCRIPTION 

The proposed project is the fill 0.696 of one acre of existing wetland on a 5.01-acre parcel 
owned by the City and wetland restoration work at Shipley Nature Center in the City of 
Huntington Beach. The fill proposed by the applicants would occur on a 2.9-acre portion 
of the parcel that is zoned for residential uses with a Conservation Overlay (Exhibit N). 
The northeastern most portion (approximately 1-acre) of the 2. 9-acre area, which formerly 
contained alkali meadow habitat, has already been cleared and graded !Exhibit K, page 2). 
The remaining wetland area has been fenced-off. The southern 2. 11-acre portion of the 
parcel that is not included in the Conservation Overlay has also been cleared and graded. 
Evidence of a coastal development permit for the fence, grading, and clearing activities on 
the 5.01-acre parcel has been requested from both the Mayer Corporation and the City. 

The proposed project includes a wetland restoration program located at the Shipley Nature 
Center in the City of Huntington Beach. As amended by the applicants at the April 11, 
2000 heanng, the restoration program proposes to establish approximately 2.8 acres of 
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wetland habitat and enhance 1 .4 acres of transitional wetland, upland and woodland 
habitats. The restoration program site is located northwest of the subject site within 
Huntington Central Park which borders the Coastal Zone boundary (Exhibit H). The 
restoration program site is approximately 1 ,000 feet outside of the Coastal Zone boundary 
(Exhibit H). 

The proposed project is described in the application filed with the City of Huntington 
Beach. and is more specifically described in the letter from the Robert Mayer Corporation, 
dated January 26, 2000 (Exhibit A) and the applicants' Coastal Development Permit 
Request dated April 8, 1999 (COP Request; Exhibit A) and in the application file in the 
Commission offices. The proposed project does not incorporate the conditions previously 
imposed by the City (Exhibit 8). Special Condition No. 1 states that the Commission's 
special conditions replace those previously identified in the City's approval but have no 
effect on the conditions of local approval imposed pursuant to an authority other than the 
Coastal Act. 

F. CONSERVATION OVERLAY 

As discussed above, the proposed project location is contained within a Conservation 
Zoning Overlay in the City's certified LCP (Exhibit N). The Conservation Overlay is 
described in Section 4.15 of the DTSP portion of the City's certified LCP Implementation 
Plan. The subject site is located in District Sb of the DTSP (Exhibit M). Although District 
Sb extends beyond the subject site, the Conservation Overlay encompasses only the 2.9-
acre portion of the 5.0 1-acre parcel. 

The Conservation Overlay Section 4.15 of the DTSP states the following: 

Purpose. The conservation overlay is intended to regulate those areas which have 
been preliminarily identified as wetlands. Upon determination by the California 
Department of Fish and Game that an area is classified as a wetland the 
conditions of this overlay shall apply. 

Boundary. The State Department of Fish and Game has identified an area within 
District 8B as containing . 8 acres of existing wetland and 1.4 acres of restorable 
wetland. The 2.2 acre area is immediately adjacent to Beach Boulevard (see 
Figure 4. 1 [5]). 

Regulations. Development shall be permitted only pursuant to an overall 
development plan for the entire overlay area and subject to the following: as a 
condition of any development on this parcel, topographic, vegetation, and soils 
information identifying the extent of any existing wetlands shall be submitted to 
the Director. The information shall be prepared by a qualified professional, and 
shall be subject to review by the California Department of Fish and Game. If any 
wetland is determined by the Department of Fish and Game to be severely 
degraded pursuant to Sections 30233 and 30411 of the California Coastal Act, or 
if it is less than one (1) acre in size. other restoration options may be undertaken, 

• 

• 

pursuant to the Coastal Commission's "Statewide Interpretive Guidelines for • 
Wetlands and other Wet Environmentally Sensitive Habitat Areas." .Conservation 
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easements, dedications or other similar mechanisms shall be required over all 
wetland areas as a condition of development, to assure permanent protection. 
Public vehicular traffic shall be prohibited in wetland areas governed by a 
conservation easement. Specific drainage and erosion control requirements shall 
be incorporated into the project design to ensure that wetland areas are not 
adversely affected. No further subdivision of any parcel shall be permitted which 
would have the effect of dividing off environmentally sensitive habitat from other 
portions of such parcels for which urban uses are permitted in the City's Coastal 
Element until such time as the permanent protection of any wetland is assured. 
Within areas identified as wetlands in the coastal zone, the uses of the Coastal 
Conservation District shall supercede the uses of the FP1 and FP2 district. 

This same language appears in the certified Land Use Plan (LUP) in the Area-by-Area 
Discussion on page 1 26. The City's certified LCP identifies two separate situations in 
which "other restoration options" may be undertaken for the fill of wetlands for an 
unpermitted use. As stated above, the first circumstance in which "other restoration 
options" may be undertaken is when the wetlands have been identified by the CDFG as 
severely degraded pursuant to Sections 30233 and 30411 of the Coastal Act. The second 
circumstance in which "other restoration options" may be undertaken is when the subject 
wetlands are less than one acre in size. In a 1983 Study by the CDFG, the subject site 
was determined to be degraded pursuant to Section 30411 !Exhibit 0). The CDFG, the 
applicants' biological consultant (LSA), and the Commission's Staff Ecologist determined 
that the subject wetland is less than one acre in size. Therefore, an evaluation of whether 
the proposed project qualifies for "other restoration options" allowed by the certified LCP 
must be conducted. 

1) Wetlands Degraded Pursuant to CDFG Determination and Section 30411 

The first circumstance in which the certified LCP allows for "other restoration options" is 
when the subject wetlands have been identified by the CDFG as degraded (Exhibit Q) 

pursuant to Sections 30233 and 30411 of the Coastal Act. Section 30411 (b) of the 
Coastal Act states in part: 

Section 30411 

(b) The Department of Fish and Game, in consultation with the commission and the 
Department of Boating and Waterways, may study degraded wetlands and identify 
those which can most feasibly be restored in conjunction with development of a 
boating facility as provided in subdivision (a) of Section 30233. Any such study shall 
include consideration of all of the following: 

(3) Whether restoration of the wetland's natural values, including its biological 
productivity and wildlife habitat features, can most feasibly be achieved and 
maintained in conjunction with a boating facility or whether there are other feasible 
ways to achieve such values. 

One interpretation of Section 30411 (bl IS that rt authorizes "other feasible ways" to 
achieve restoratwn than Section 30233(a)(7). However, this interpretation of Section 
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30411 has been invalidated by the Fourth District Court of Appeal in the Bolsa Chica Land • 
Trust vs. Superior Court, 1999, 83 Cal. Rptr. 850 (Balsa Chica) case. In Bolsa Chica, the 
appellate court held that Section 30411 may not be used as the basis for approval of uses, 
which would otherwise not be permitted pursuant to Section 30233 of the Coastal Act. 
For this reason, the Commission does not approve the proposed project as an "other 
restoration option" based on the degraded wetland determination by the CDFG pursuant to 
Section 30411 . However, as discussed further below, the Commission finds that the 
proposed project qualifies for the "other restoration options" identified in the certified LCP 
based on the wetland's size, which is less than one acre. 

2) Application of the LCP When a Wetland is Less than One Acre in Size 

The second circumstance described in the Conservation Overlay in which "other 
restoration options" may be undertaken is if the wetland in question is less than one acre 
in size. Based on the evaluations by the CDFG ( 1983), the applicants' consultant LSA 
( 1999) and the Commission's Staff Ecologist ( 1999), the subject wetland is less than one 
acre in size (Exhibit Rl. Based on information submitted by LSA, and a review by the 
Commission's Staff Ecologist, the total acreage for the existing on-site wetland has been 
established as 0.696 of one acre (Exhibit R) as further described in the following section. 

Total Wetland Acreage 

The "Biological Resources Evaluation and Jurisdictional/Wetland Delineation for the 
Waterfront Development Site", prepared by LSA, dated February 4, 1998 (LSA Biological • 
Evaluation) describes the 2.9-acre portion of the subject site that is subject to the 
Conservation Overlay. The biological evaluation includes a Vegetation Types map (Exhibit 
K). The map identifies the area determined by LSA to include the subject wetland. The 
LSA Biological Evaluation found that 0.57 acre consists of Coastal Brackish Marsh, 1.39 
acre is Alkali Meadow, 0.18 acre is Ornamental Trees, and 0. 72 acre of Disturbed/Ruderal 
vegetation. LSA concluded that only the 0.57-acre Coastal Brackish Marsh area should be 
considered wetland. The Commission's Staff Ecologist determined that in a later report by 
LSA, dated November 3, 1999, the delineated wetland areas actually totaled 0.58 of one 
acre. 

LSA's biological evaluation also assessed the soil at the subject site. The assessment 
found that the soil type at the subject site is described by LSA as "Tidal Flats. " Soils of 
the "Tidal Flats" soil series are considered hydric. However, LSA's soil assessment and a 
previous assessment by Irvine Soils Engineering, Inc. also found that this native soil has 
been covered over by sandy fill material to depths of two to six feet below the ground 
surface. Based on LSA's review of various aerial photographs, the fill is assumed to be the 
result of construction activity at the site between approximately 1946 and 1953 (Exhibit E. 
page 16). The evaluation concludes that only the soils in the coastal brackish marsh, 
pickleweed, and cocklebur patches exhibit characteristics of hydric soils. 

The Commission's Staff Ecologist vis1ted the subJect site on October 14, 1999, and 
reviewed LSA's evaluations. The Staff Ecolog1st found additional areas of alkali heath, 
saltgrass. and Willow w1thin the fenced area, wh1ch also constitute wetland area. The • 
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additional wetland area totaled 0.116 of one acre. Thus, the Commiss1on's Staff Ecologist 
determined that the total wetland acreage remaining on-site is 0. 696 (Exhibit Rl. 

Based on a site visit and review of the information provided by the applicants, the 
Commission finds that the total existing wetland acreage that remains on-site is less than 
one acre. Thus, the Commission finds that the Conservation Overlay language for the 
second restoration option described above does apply to the subject wetland. Therefore, 
the certified LCP Conservation Overlay standards that apply when the wetland acreage 
figure is less than one acre must be evaluated. 

LCP Criteria to Allow Other Restoration Options 

As described previously, the City's certified LCP Conservation Overlay language provides 
that when a wetland is less than one acre in size, "other restoration options" may be 
undertaken. With regard to the criteria that must be met to allow "other restoration 
options" to be undertaken when a wetland is less than one acre in size, the City's certified 
LCP Conservation Overlay states: 

Small extremely isolated wetland parcels that are incapable of being restored to 
biologically productive systems may be filled and developed for uses not ordinarily 
allowed only if such actions establish stable and logical boundaries between urban and 
wetland areas and if the applicant provides funds sufficient to accomplish an approved 
restoration program in the same general region. All the following criteria must be 
satisfied before this exception is granted: 

1. The wetland to be filled is so small (e.g., less than 1 acre) and so isolated (i.e., not 
contiguous or adjacent to a larger wetland) that it is not capable of recovering and 
maintaining a high level of biological productivity without major restoration 
activities. 

2. The wetland must not provide significanr habitat value to wetland fish and wildlife 
species, and must not be used by any species which is rare or endangered. (For 
example, such a parcel would usually be completely surrounded by commercial, 
residential, or industrial development which are incompatible with the existence of 
the wetland as a significant habitat area). 

3. Restoration of another wetland to mitigate for fill can most feasibly be achieved in 
conjunction with filling a small wetland. 

4. Restoration of a parcel to mitigate for the fill (see !Exhibit OJ for details about 
required mitigation) must occur at a site which is next to a larger, contiguous 
wetland area providing significant habitat value to fish and wildlife which would 
benefit from the addition of more area. In addition, such restoration must occur in 
the same general region (e.g., within the general area surrounding the same stream, 
lake or estuary where the fill occurred) 

5. The Department of Fish and Game and the U.S. Fish and Wildlife Service have 
determined that the proposed restoration project can be successfully carried out. 



A-5-HNB-99-275 
Mayer Corporation Revised Findings 

Page 16 

Additional flexibility will be allowed for restoration projects located in wetlands which 
are degraded {as that term is used in Section 30411 of the Coastal Act). Section VIII 
discusses the requirements of such projects. 

Accordingly, the certified LCP allows small, extremely isolated wetland parcels that are 
incapable of being restored to be filled and developed for uses not ordinarily allowed 
subject to five specific criteria. The certified LCP also requires that the action establish 
stable and logical boundaries between urban and wetland areas and that the applicant 
provide funds sufficient to accomplish an approved restoration program in the same 
general region. The proposed project's conformity with these criteria is discussed 
below: 

1. The wetland to be filled is so small {e.g., less than 1 acre) and so isolated (i.e., not 
contiguous or adjacent to a larger wetland) that it is not capable of recovering and 
maintaining a high level of biological productivity without major restoration activities. 

The first LCP criterion requires that the subject wetland to be filled must be small in 
size, and further defines small as less than one acre in size. The subject wetland area is 
less than one acre in size. Therefore, the Commission finds that the subject wetland is 
small enough to be filled consistent with the sizing requirement of the first criterion. 

• 

The first criterion also requires that the wetland to be filled is isolated and not • 
contiguous to a larger wetland. The subject wetland is separated from a salt marsh 
located east of the site by Beach Boulevard (Exhibit H). Based on the maps provided by 
LSA, Beach Boulevard is approximately 11 5 feet in width between the subject site and 
the adjacent salt marsh (Exhibit Kl. In addition, a representative of the City stated at 
the April 11, 2000 Commission meeting (Exhibit D, page 25) that the site is, " ... across 
Beach Boulevard, a major highway, 120-feet away, and at a completely different 
elevation than this site. " Thus, both the distance and elevation change stated above 
would serve to isolate the subject site from the adjacent salt marsh located across 
Beach Boulevard. 

Various opponents have argued that the subject wetland is connected to a larger salt 
marsh area located south of Beach Boulevard via drainpipes, which makes the subject 
wetland contiguous to the larger adjacent salt marsh. Although the subject wetland is 
connected to the adjacent salt marsh via drainpipes, there are physical differences 
between the subject wetland and the adjacent salt marsh, which further serve to isolate 
the subject site. First, both the CDFG and LSA have determined the subject wetland is 
freshwater in nature, receiving water from urban runoff and most likely from 
groundwater as well, while the adJacent wetland is a salt marsh (CDFG, 1983; LSA 
Biological Evaluation, 1998}. Second, according to LSA, the subject wetland does not 
receive the tidal influences that the salt marsh across Beach Boulevard receives from the 
ocean due to its higher elevation, but rather drains into the salt marsh through the drain 
pipes ILSA Biological Evaluation, 19981. In an alternatives analysis letter dated 
November 5, 1999 (Exhibit E, page 221. LSA states, "Beach Boulevard now forms the 
western boundary of the remaining coastal salt marsh habitat that lies opposite the • 
southern portion of the study area, across the street. The subject area we_s_t of Beach 
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Boulevard is permanently cut off from direct tidal influence that continues to affect the 
marsh east of Beach Boulevard. " Thus, the subject wetland is separated from adjacent 
wetlands by a road and is not contiguous to a larger wetland. Finally, the subject site is 
located in an urban area and has been surrounded by residential development in the past 
when the mobile home park was in existence. The subject site is currently bordered by 
a two-lane road and residential development to the north, and Beach Boulevard, a six
lane state highway, to the east. Once the proposed Ocean Grand Resort and the 
residential community planned in the SEIR are completed, the subject wetland, left as it 
is, would also be directly adjacent to a four-lane road and commercial development to 
the south and a residential development to the west. Therefore, the Commission finds 
that the subject wetland is an isolated wetland as described in the first criterion. 

The first criterion also requires that the subject wetland must not be capable· of 
recovering and maintaining a high level of biological productivity without major 
restoration activities. In their November 5, 1999 letter (Exhibit E, page 23), with regard 
to the biological productivity of the subject wetland, LSA states, "The site constitutes a 
habitat fragment, surrounded by development and isolated from the larger salt marsh 
area to the east by a high speed, six lane arterial road. Current observations confirm 
that wildlife use and species diversity on site are low. Although numerous species of 
birds, flying insects, and other mobile, wide ranging species may visit the site 
occasionally, few vertebrate species inhabit the small site on a regular basis. As the 
invasive, ruderal species (e.g., giant reed, castor bean, pampas grass, and Japanese 
honeysuckle) continue to dominate and expand over most of the site, it will become 
even less useful as foraging or nesting habitat for most local wildlife species. " 

LSA also concluded that the subject wetland is a wetland fragment that does not 
provide a connection to any other significant habitat area, but instead acts as a 
collection point for urban runoff, which is then conveyed under Beach Boulevard to the 
adjacent salt marsh east of Beach Boulevard. LSA further concludes that the subject 
wetland might provide some "marginal utility" by filtering urban runoff to the adjacent 
salt marsh, but as an isolated and degraded resource, the subject wetland does not 
"function as an integral part of a larger habitat area." LSA states (Exhibit E, page 24) 
that the reasons why the subject wetland does not provide a significant habitat value 
are, "its small size, isolation from other habitat areas, poor soil quality, poor water 
quality, and poor faunal representation In comparison with other viable wetland habitats 
of greater size and greater intrinsic value as a functional habitat, the study area is not 
considered to be of much value." In addition, at the April 11, 2000 Commission 
meeting, one of the applicants' biological consultants, Dr. Victor Leipzig, discussed the 
possibility of restoring the subject wetland (Exhibit D, page 30). During his discussion, 
Dr. Leipzig stated, "There is simply no way that tidal influence can be returned to the 
site. The site can never be made tidal, and can never have connectivity with the marine 
ecosystem, which is a very important part of the biological function over coastal salt 
marshes . ... On-site restoration cannot be accomplished in any predictable time frame, 
or with any degree of certainty for biological success." 

The 1 983 CDFG Study (Exhibit 0) concluded that this wetland area is degraded in its 
current condition due to its reduced size. configuration, location and overgrown 
condition, but that it could feasibly be restored with relatively minor restoration 
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act1v1ttes. In addition, the 1983 CDFG Study (Exhibit Q, page 9) states in part that, "In • 
order to effect restoration of this wetland such that wildlife values are improved, it 
would be necessary to both expand its size and decrease the ratio of vegetated to non
vegetated wetland. In this regard, it would be highly advantageous to create non-
vegetated open-water area of roughly a 4-foot depth. This 4-foot depth would be 
adequate to largely preclude invasion by cattails. " The CDFG Study follows the above 
language with conditions that must be met if off site restoration is deemed necessary. 
These conditions are further discussed in the Restoration Program section of the staff 
report (Section G). In addition, at the April 11, 2000 Commission meeting (Exhibit D), 
various speakers who opposed the proposed project argued that the subject wetland 
does not require major efforts for restoration and can easily be restored to a viable 
habitat by removing invasive plants, planting wetland species and expanding the 
culverts. 

At the April 11, 2000 Commission meeting (Exhibit D, page 121), Dr. Leipzig responded 
to questions regarding the ease of restoration by stating that the site, " .. .is going to 
have to be scraped. The vast majority of this site would have to have its vegetation 
removed down to bare dirt, and a lot of the bare dirt would have to be removed, in order 
to turn it into wetlands. That, to my view, is major restoration." As described in the 
1 983 CDFG study, the restoration that would have to occur would include creating and 
open water area to a 4-foot depth. Based on the information provided by the 
applicants' consultants LSA and Dr. Victor Leipzig, the Commission finds that the 
subject wetland is not capable of recovering and maintaining a high level of biological 
productivity without major restoration activities. Therefore, the Commission finds that • 
the subject wetland meets the requirements of the first LCP criterion. 

2. The wetland must not provide significant habitat value to wetland fish and wildlife 
species, and must not be used by any species which is rare or endangered. (For 
example, such a parcel would usually be completely surrounded by commercial, 
residential, or industrial development which are incompatible with the existence of 
the wetland as a significant habitat area). 

The second LCP criterion requires that the wetland in question must not provide 
significant habitat value to wetland fish and wildlife species and must not be used by 
rare or endangered species. As described above in the discussion of the first criterion, 
the applicants' consultant, LSA, has determined that the subject wetland provides only 
marginal habitat value. In their December 18, 1998, Habitat Mitigation and Monitoring 
Proposal (HMMP) and in a November 5, 1999, letter, LSA stated that the wildlife 
species that they would expect at the site include common reptiles, such as side 
blotched lizard and the gopher snake. and common small mammals, such as the 
California ground squirrel, desert cottontail rabbit and opossum. 

LSA also stated that the most common avian species observed in the study area include 
mourning dove, American crow, Anna's hummingbird, northern mockingbird, European 
starling, yellow-rumped warbler .. and house finch. LSA also noted other species of birds 
during previous studies including the ring-billed gull, killdeer, song sparrow, 
white-crowned sparrow, and common yellowthroat. LSA further noted that occasionally • 
ducks and wading birds such as snowy egret and great blue heron may"lbrage on site. 
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According to LSA, none of the wading birds are expected to nest in the vicinity of the 
subject wetland. LSA also references previous studies of the subject wetland, including 
the 1983 CDFG Study, the 1982 SEIR for the Waterfront Development project, and the 
Specific Plan EIR, all of which reported low wildlife use of the subject wetland due 
primarily to the its small size, overgrown condition and physical separation of the parcel 
from the salt marsh east of Beach Boulevard. Table 1 of the CDFG Study classifies the 
subject wetland as an area, "Providing low value for wetland-associated avifauna ... " 
(Exhibit Q, page 4). 

LSA also concluded that while a few sensitive raptor species present in open areas 
throughout Huntington Beach, may occasionally forage over the small parcel (including 
rough-legged hawk, peregrine falcon, osprey, and white-tailed kite; Exhibit E, page 23) 
and that, "Such species would be expected to occur only very rarely ... and would not 
be reliant on this area for foraging opportunities, since populations of prey species are 
expected to be relatively low, and would not be able to sustain frequent predation by 
raptors. Moreover, considerable open space and better foraging areas, including the 
extensive salt marsh to the east, is available in the vicinity, away from the busy arterial 
street and the isolated habitat." In the December 18, 1998 HMMP, LSA also discusses 
the possibility of a species of butterfly, the wandering skipper (or salt marsh skipper), 
occurring at the subject site. LSA concludes that the wandering skipper has not been 
observed at the site, and that it has not been listed by State or Federal agencies as 
threatened or endangered. 

At the April 11, 2000 Commission meeting, opponents to the proposed project 
presented slides confirming the presence of red-winged blackbirds and snowy egret 
along with various other bird species (Exhibit D). Appendix 2 of the 1983 CDFG Study 
is a list of the birds of the Huntington Beach Wetlands. Appendix 2 of the CDFG Study 
lists the snowy egret as a wading bird and the red-winged blackbird is listed under 
"Miscellaneous wetland-related species." As described above, LSA also noted that the 
snowy egret may occasionally forage at the subject wetland. The snowy egret and the 
red-winged blackbird are not listed by state or federal agencies as rare or endangered 
species. However, as previously discussed, LSA concluded in both the HMMP and the 
November 5, 1999 letter that, while sensitive species may potentially occur at the site, 
they would not rely on the subject wetland for foraging opportunities. In addition, at 
the April 11, 2000 Commission hearing, the applicants' biological consultant, Dr. Victor 
Leipzig, stated the following; " ... the habitat value of the site is extremely low. The site 
supports no rare or endangered species. It supports zero marine species. The diversity 
of salt marsh vegetation species on the site is a small fraction of that of the native salt 
marsh ... " (Exhibit D, page 29). Based on the above information, the Commission finds 
that the subject wetland does not provide significant habitat value and is not used by 
rare or endangered species. 

The second criterion also states that a wetland parcel which does not provide significant 
habitat value would usually be surrounded by commercial, residential or industrial 
development which are incompatible with the existence of the wetland as a significant 
habitat area. In their letter dated November 5, 1999 (Exhibit E, page 24), LSA, states, 
"The parcel recommended to be filled is of marginal habitat value due to its small size, 
isolation from other habitat areas, poor soil quality, poor water quality, and poor faunal 
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representation." LSA also indicates that on-site wetland restoration is not feasible, 
because if the site were restored 1t would prov1de only minimal habitat value. As 
stated previously, LSA has indicated that restoration of the on-site wetland would 
provide only minimal habitat value due to its location surrounded by urban development. 
The subject wetland is currently bordered by residential development to the north, and 
was formerly bordered by residential development to the west prior to the mobile home 
park demolition. The subject wetland will also be bordered to the south by commercial 
development following the construction of the Ocean Grand Resort, which would be 
incompatible with the existence of the wetland as a significant habitat area. 

In addition, the applicants state in the1r April 8, 1999 Coastal Development Permit 
Request {Exhibit A) that the fill of the subject wetland to the west would establish 
Beach Boulevard as the logical boundary between the urban uses to the west and the 
salt marsh to the east. The applicants state that because Beach Boulevard is a major 
road designated as a State highway within a permanent right-of-way, it can be 
considered a stable boundary. The applicants also state that establishing Beach 
Boulevard as the boundary will minimize wildlife exposure to traffic hazards by 
eliminating a route of transit between two wetland areas. Based on the above 
information, the Commission finds that the site does not provide significant habitat 
value because it has been and will be completely surrounded by commercial and 
residential development, which is incompatible with the existence of and may have 
negative impacts to the subject wetland. Based on the above information, the 
Commission also finds that the proposed project establishes a stable and logical 
boundary between urban uses to the west of Beach Boulevard and the wetland area to 
the east of Beach Boulevard. 

In comparison, the proposed restoration location (Shipley Nature Center) is a part of a 
larger wetlands and uplands habitat enhancement program, including restoration, 
enhancement, and creation of additional freshwater wetland. The proposed wetland 
restoration program area is entirely surrounded by existing natural habitat areas, and the 
wetlands at the restoration program s1te are fed primarily by groundwater, augmented 
by urban runoff and localized irrigation. Also the proposed wetland restoration program 
site at Sh1pley Nature Center is part of a larger wetland system that is connected to the 
Bolsa Chica that provides significant habitat value to the area. According to the 
applicants' consultants, the proposed wetland restoration program site will provide an 
area of higher habitat value than the subject wetland. Based on the information 
provided by the applicant's consultants LSA and Dr. Victor Leipzig, the Commission 
finds that the subject wetland does not provide significant habitat value to wetland fish 
or w'ildlife species and is not used by any species that is rare or endangered. Thus, the 
Commission finds that the subject wetland meets the requirements of the second LCP 
criterion. 

3. Restoration of another wetland to mitigate for fill can most feasibly be achieved in 
conjunction with filling a small wetland. 

To allow for the restoration of another wetland to mitigate fc1r the fill of the wetland in 
question, the third LCP criterion requ1res that the restoration must be most feasibly 
achieved in conjunction with the fill of the wetland. In the1r November 5, r999 letter 

G Staff Reoorts September 2000 A-5-HNB 99-275 Rev <Sed F•nd•ngs.doc 

• 

• 

• 



• 

• 

• 

A-5-HNB-99-275 
Mayer Corporation Revised Findings 

Page 21 

(Exhibit E, page 28), LSA concludes that, "The Balsa Chica area and the area of Central 
Park have always been closed linked ecosystems, and, while affected by human use, 
continue to function together as a ecological system." LSA also concludes that the 
proposed wetland restoration program would be of greater benefit to wetland resources 
than preserving the subject wetland. Finally, LSA concludes that the proposed wetland 
restoration program at the Shipley Nature Center provides a greater acreage of wetland 
habitat, and it also provides a habitat area that is connected to a larger and more 
diversified habitat system, the Bolsa Chica. 

The proposed wetland restoration program at Shipley Nature Center will include the 
creation and dedication of additional wetland area in the City of Huntington Beach. The 
wetland restoration program at Shipley Nature Center is proposed to compensate at 
greater than a 4:1 ratio for the loss of the subject wetland. In addition, the applicants 
propose to restore 1 .4 acres of existing wetland at Shipley Nature Center to 
compensate for the loss of the 1 .4 acres of restorable former wetland at the subject 
site. If the proposed project that includes the wetland restoration program was 
implemented, it would result in a greater area of land in the City of Huntington Beach 
committed to wetland acreage than would be filled at the subject site. 

The Conservation Overlay provisions of the certified LCP also require that development 
on the parcel shall only be permitted pursuant to an overall development plan. In their 
April 8, 1999 Coastal Development Permit Request (Exhibit A), the applicants 
committed to a proposed project that includes a wetland restoration program component 
that will be achieved pursuant to an overall development agreement that includes an off
site wetland restoration program at Shipley Nature Center. 

Various opponents have argued that the proposed wetland restoration program is not 
dependent on the fill of the subject wetland to move forward. However, the applicants 
state in their April 8, 1999, CDP Request (Exhibit A, page 12) that, " ... there are no 
other development projects underway or planned that would have any potential impacts 
upon Shipley Nature Center that would create a legal nexus to allow the City to require 
such restoration activity to be undertaken by or paid for as a condition to such 
development." Furthermore, although the CDFG determined that both existing wetland 
and restorable wetland areas are present at the subject site, the applicants have no 
obligation to restore existing or former on-site wetland. The applicants conclude in their 
CDP Request that the restoration of the wetlands at Shipley Nature Center can most 
feasibly be achieved with the fill of the subject wetland pursuant to the above 
mentioned development agreement that was entered into by the applicants and the City 
of Huntington Beach in September 1998. Based on the information provided by the 
applicants, the Commission finds that the proposed project, which includes a wetland 
restoration program at Shipley Nature Center, can most feasibly be achieved with the fill 
of the subject wetland. Therefore, the Commission finds that the subject wetland 
meets the requirements of the third LCP criterion. 

Furthermore, to ensure that the proposed wetland restoration program aL 0nipley Nature 
Center 1s adequate to offset the fill of the subJect wetland, the Commission imposed 
certain spec1al condit1ons described 1n th1s report. Special Condition No. 2 requires that 
the final wetland restoration program prov1de s1gnificant habitat replacement at a 4: 1 
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ratio {approximately 2.8 acres) for the fill of the subject degraded and isolated wetland. • 
Special Condition No. 3 requires that the final wetland restoration program be 
established at Shipley Nature Center prior to the fill of the subject wetland to ensure 
that there will be no net loss of wetland area in the City of Huntington Beach. Special 
Condition No. 3 also requires a monitoring and supplemental planting program to ensure 
the success of the proposed wetland restoration program. In the event that a 
deficiency is detected during the monitoring program, corrective action is required to 
replace the affected habitat and to correct any causative problems or implementation 
deficiencies. Special Condition No. 4 requires that the applicants record an open space 
conservation easement for the proposed wetland restoration program site at Shipley 
Nature Center to ensure that the created wetland area is protected in perpetuity. Thus, 
as conditioned, the Commission finds that the proposed project, which includes a 
wetland restoration program at Shipley Nature Center, meets the requirements of the 
third LCP criterion. 

4. Restoration of a parcel to mitigate for the fill (see [Exhibit OJ for details about 
required mitigation) must occur at a site which is next to a larger, contiguous 
wetland area providing significant habitat value to fish and wildlife which would 
benefit from the addition of more area. In addition, such restoration must occur in 
the same general region (e.g., within the general area surrounding the same stream, 
lake or estuary where the fill occurred). 

The fourth LCP criterion requires that the restoration of a parcel to mitigate for fill of on
site wetland must be done at a site that is next to a larger, contiguous wetland area. 
The fourth criterion also requires that the larger wetland area should provide significant 
habitat value to fish and wildlife that would benefit from the addition of wetland area. 
The restoration program site is located approximately four miles from the subject site, 
outside of the coastal zone {Exhibit Hl. However, Shipley Nature Center is situated next 
to the Bolsa Chica, which is a larger, contiguous wetland area that provides significant 
habitat value for wetland fish and wildlife. In their November 5, 1 999 letter (Exhibit E, 
page 28), LSA states, "The Shipley Nature Center restoration site was selected because 
it is a part of a larger wetlands and uplands habitat enhancement program," and 
concludes that," The off-site restoration is preferred to on-site restoration for the 
following reasons ... The proposed off-site restoration takes place at a site within close 
proximity to the project area ... It is connected with Huntington Central Park habitat ... It 
is connected to the Bolsa Chica Preserve." With regard to the habitat value of Shipley 
Nature Center, LSA also states (Exhibit E, page 26) that, " ... the mix of native wetland 
and woodland habitats within the Shipley Nature Center exhibits moderate to high 
values for migratory birds and indigenous wildlife, including rap tors . ... The site contains 
woodlands and wetlands, which serve as an urban wildlife refuge, particularly for avian 
and invertebrate species .... Endangered species like the Southwestern Willow Flycatcher 
and Least Bell's Vireo have been seen within the park, and there is the potential that 
these species might someday breed within the park." Thus, the addition of wetland at 
Shipley Nature Center, which is located in close proximity to the Balsa Chica wetland 
area, .;ould add Vd!t..:Jble habitat for use by the endangered species that visit Shipley 
Nature Center. Therefore, based on th1s mformation, the Commission finds that the 
proposed project which includes a wetland restoration program at Shipley Nature Center 
will occur next to a larger, contiguous wetland area of significant habitat"value which 
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would benefit from the addition of more wetland area as required in the fourth LCP 

criterion. 

With regard to the wetland restoration program at Shipley Nature Center proposed to 
mitigate for the fill of the subject wetland, the fourth criterion instructs us to look at the 
portion of the Commission's guidelines that has been incorporated into the City's 
certified LCP which addresses projects that involve diking, filling or dredging of a 
wetland (Exhibit 0). As conditioned. the proposed wetland restoration program includes 
the creation of 2.8 acres of new wetland area and the enhancement of 1 .4 area of 
existing wetland by vegetation planting and removal of invasive species. The proposed 
wetland restoration program, as described in the December 18, 1998 HMMP, does not 
include the diking, fill or dredging of any of the existing wetlands at the Shipley Nature 
Center. Therefore, the Commission finds that the portion of the guidelines that has 
been incorporated into the City's certified LCP, which is referenced, in the fourth 
criterion does not apply to the proposed project. 

In addition, the fourth LCP criterion requires that restoration must occur in the same 
general region, and lists as examples, the same stream, lake or estuary where the 
proposed fill would occur. Opponents of the proposed project have argued that the 
proposed wetland restoration program site is located outside of the Coastal Zone and is 
not located in the same stream or estuary as the subject wetland. Exhibit 2 of the 
applicants' Coastal Development Permit Request (Exhibit A) contains a report dated May 
24, 1989 by Vail Speck Taylor, Inc., in which thirteen (13) potential mitigation sites 
were examined. At least six of the sites evaluated could have been considered a part of 
the same stream or estuary as the subject wetland. However, Vail Speck Taylor, Inc. 
concluded that no sites within Huntington Beach that met the criteria for wetland 
creation were feasibly available for the proposed project. The search for potential 
mitigation sites was then expanded to locations outside of Huntington Beach to Laguna 
Niguel, Newport Beach, Seal Beach and the Bolsa Chica. However, the Shipley Nature 
Center was eventually made available to the applicants and chosen as the wetland 
restoration program site due to its location in the City of Huntington Beach. 

Although the restoration program is not located within the same wetland area where the 
fill would occur under the proposed project, it is located in the same City as the area of 
proposed fill and would provide additional wetland acreage to the same general area. In 
their November 5, 1999 letter (Exhibit E. page 28), LSA concludes that, "Shipley Nature 
Center is functionally within the Coastal Zone. Huntington Central Park, which includes 
the Shipley Nature Center, abuts directly upon the official coastal zone boundary ... The 
Balsa Chica area and the area of Central Park have always been closed linked 
ecosystems, and, while affected by human use, continue to function together as a 
ecological system." In Section 3 of the December 18, 1999 HMMP, LSA lists as one of 
the final success criteria for the proposed wetland restoration site at Shipley Nature 
Center, use of the site, " ... by "indicator wildlife species" that are typical of the region's 
wetland, riparian woodland, and coastal sage scrub habitats will constitute evidence 
that the mitigation site is achieving this goal." LSA lists various amphibian, mammal 
and bird species as "indicator species", including the common yellowthroat, song 
sparrow, great blue heron, red-wmged blackbird, and various duck species, which are 
species that have also been observed at the subject wetland according to LSA. Thus, 
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the proposed wetland restoration program does meet the requirements of the fourth • 
criterion because the final success criteria for the program require that it will provide 
habitat for the same types of spectes found at the wetland fill site; as such, the 
restoration site can be considered within the same general region as the wetland fill site. 
Also, as discussed above, the proposed wetland restoration program meets the other 
requirements of the fourth criterion because it will occur next to a larger, contiguous 
wetland area that provides significant habitat value to wildlife. Also, as discussed 
above, Shipley Nature Center provides valuable habitat to various avian species 
including some endangered species. Based on the information provided by LSA and the 
applicants, the Commission finds that the proposed project is consistent with the 
location requirements of the fourth LCP critenon. 

In addition, Special Condition No. 4 requires that an open space conservation easement 
be recorded to ensure that the restoratton program area will not be developed for 
another use. Special Condition No. 4 also ensures that the wetlands created at Shipley 
Nature Center will be protected in perpetuity. Thus, as conditioned, the Commission 
finds that the proposed project, which includes a wetland restoration program, meets 
the requirements of the fourth LCP criterion. 

5. The Department of Fish and Game and the U.S. Fish and Wildlife Service have 
determined that the proposed restoration project can be successfully carried out. 

The fifth LCP criterion requires that both the CDFG and the United States Fish and 
Wildlife Service !USFWS) review the proposed wetland restoration program and 
determine that it can be successfully carried out. The applicants have received approval 
of the proposed wetland restoration program at Shipley Nature Center from the CDFG. 
The applicants and the CDFG entered mto a CDFG Streambed Alteration Agreement on 
April 1, 1999. Also, in their November 5, 1999 letter (Exhibit E, page 26), LSA states 
that, "The Shipley Nature Center restoration site was selected because it is a part of a 
larger wetlands and uplands habitat enhancement program. The acreage and boundary 
of the wetland restoration area were first identified in the certified SEIR 82-2 for The 
Waterfront project, with the concurrence of the Department of Fish and Game." Thus, 
the Commission finds that the CDFG was involved in the selection of the proposed 
restoration site and has determined that the proposed wetland restoration program can 
be successfully carried out pursuant to the requirements of the fifth LCP criterion. 

In addition, the applicants' proposal demonstrates that they have provided funds 
sufficient to accomplish an approved restoration program in the same general region, 
consistent with the requirements of the certified LCP. In their April 8, 1999 CDP 
Request (Exhibit A, page 11), the applicants also state that, "The Robert Mayer 
Corporation will provide funding for the initial restoration program, as well as monitoring 
and supplemental planting during an approximately five year period following the 
completion of the initial restoration work until such time as the goals under the 
Restoration Plan are met as determined by a consulting biologist in cooperation with the 
USAGE and the CDFG. The City of Huntington Beach will thereafter assume permanent 
maintenance of the habitat areas, as it currently does with tf e balance of Shipley Nature 
Center_" In addition, LSA states in the1r November 5. 1999 letter that prior to the 
appeal of the proposed project, the applicants had already spent over $25,000 on the 
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proposed eradication of exotic spec1es at Shipley Nature Center. As discussed in the 
previous section, the Commission finds that the proposed wetland restoration program 
is located in the same general region as the proposed fill of the subject wetland. Based 
on the information provided by LSA and the applicants, the Commission finds that the 
applicants has committed to providing sufficient funds to accomplish the proposed 
wetland restoration program that is located in the same general region as the proposed 

fill. 

To ensure that the proposed wetland restoration program is adequate, Special Condition 
No. 2 requires a final wetland restoration program developed in consultation with the 
CDFG and the USFWS that includes the creation of 2.8 acres of new wetland area to 
offset the fill of the subject 0.696-acre wetland. Special Condition No. 3 requires that 
the applicants submit evidence of restoration program completion and compliance with 
certain performance standards pursuant to the final wetland restoration program. Thus, 
as conditioned, the Commission finds that the proposed project is consistent with the 
requirements of the fifth LCP criterion. 

3) Conclusion Regarding Conservation Overlay 

As discussed above, the Commission finds that the proposed project is allowable under the 
City's certified LCP Downtown Specific Plan Conservation Overlay, which discusses "other 
restoration options." However, the Commission also imposes special conditions on the 
proposed project to ensure the adequacy of the wetland restoration program and the 
protection of the salt marsh adjacent to the subject wetland. Special Condition No. 2 
requires a final wetland restoration program that includes a 4: 1 ratio of restoration program 
for the fill of the subject 0.696-acre wetland. Special Condition No. 3 requires that the 
applicants submit evidence of restoration program completion and compliance with certain 
performance standards pursuant to the final wetland restoration program. Special 
Condition No. 4 requires that an open space conservation easement be recorded for the 
restoration program site at Shipley Nature Center. As conditioned, the Commission finds 
that the proposed project meets the requirements of the five LCP criteria specified in the 
Conservation Overlay section of the City's certified LCP. Thus, the Commission finds that 
the proposed project is approvable as an "other restoration option" consistent with the 
requirements of the certified LCP. Therefore, the Commission approves the proposed 
project as conditioned. 

G. RESTORATION PROGRAM 

The restoration program site is located approximately four miles to the northwest of the 
subject site within Huntington Central Park. Huntmgton Central Park borders the Coastal 
Zone boundary on the outside of the boundary !Exhibit Hl. The restoration program site 
within the park is located approximately 1 ,000 feet outside of the Coastal Zone boundary. 

As stated previously, the 1983 CDFG Study (Exhibit Q) that is referred to in the 
Conservation Overlay and the City's certified LCP states that this wetland area could 
feasibly be restored to 2.2 acres of wetland area. However, the CDFG also states that off
Site restoration is allowable if the follow1ng four conditions are met: 
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(1) Continue to allow freshwater urban runoff from the trailer park to flow to the • 
wetlands southeast of Beach Boulevard. 

(2) The new mitigation should result in creation of at least 2.2 acres of wetlands 
which is presently the potential restoration acreage onsite. 

(3) The site chosen must be non-wetland in its present condition. 

(4) The wetland design, location and type (i.e. freshwater) must be approved by the 
Department. 

CDFG condition number one allows for off-site restoration if continued freshwater urban 
runoff is provided to the salt marsh wetland located east of the site across Beach 
Boulevard. The proposed project does not adequately address the first requirement, 
however, at the April 11, 2000 meeting, the Commission imposed Special Condition No. 5, 
which requires that the applicants ensure that approximately the same amount of 
freshwater urban runoff is provided to the salt marsh across Beach Boulevard in 
approximately the same seasonal pattern. Therefore, as conditioned, the Commission finds 
that the proposed off-site restoration program is consistent with condition one of the 1 983 
CDFG study. 

CDFG condition number two requires that the proposed off-site restoration program result 
in the creation of at least 2.2 acres of wetland. The Commission's Staff Ecologist has 
determined the total wetland acreage at the subject site to be 0.696 of one acre (Exhibit 
R). At the April 11, 2000 meeting, the applicants amended their coastal development 
permit application to create 2.8 acres of new wetland habitat at Shipley Nature Center, 
which amounts to a ratio of greater than 4:1 . This ratio does not include the proposed 
enhancement of an additional 1 .4 acres of ex1sting transitional wetland upland and 
woodland habitats that is proposed by the applicants in addition to the creation of 2.8 
acres of new wetland area. Special Condition No. 2 requires that a final restoration 
program be completed and submitted to the Executive Director for review and written 
approval. The final restoration program shall include the final design and plans showing 
the location of the 2.8 acres of the proposed new wetland area and the 1 .4 acres of the 
proposed enhancement area. Special Condition No. 2 also requires that all approved 
restoration at the Shipley Nature Center be established to meet the one to three month 
performance criteria during the proposed 1 20-day establishment period that are identified 
in Table B of the December 18, 1998 HMMP (Exhibit S). Following the proposed 120-day 
establishment period the performance standards for the maintenance and monitoring of the 
proposed wetland restoration program shall conform to the performance criteria identified 
in Table 8 of the HMMP (ExhibitS). Therefore, as conditioned, the Commission finds that 
the proposed off-site restoration program is consistent with condition two of the 1983 
CDFG study. 

Condition number three requires that the chosen off-site restoration location must be non
wetland in its present condition. LSA concludes in their November 5, 1999 letter (Exhibit 
E, page 28). " The restoration includes dedication and restoration of additional property to 
wetland. The land being added to the wetland area currently does not function as a 
wetland. The off-site wetland restoration program compensates for loss oFthe existing 
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wetland and the restorable former wetland. In addition, greater acreage is being committed 
to wetland than is proposed to be filled." The proposed wetland restoration program is 
outlined in LSA's, Habitat Mitigation and Monitoring Proposal dated December 18, 1998 
(HMMP). As conditioned in Special Condition No. 2, the final restoration program will 
create 2.8 acres of new coastal brackish marsh and transitional wetland habitats, and 
enhance 1 .4 acres of existing transitional wetland, upland and woodland habitats within 
Shipley Nature Center. The proposed wetland restoration program includes establishing 
the hydrologic regime necessary to support the new wetland habitat. The creation of the 
new hydrologic regime will require excavating several basins to below the average depth to 
groundwater for the proposed restoration project site. The basins are designed to enlarge 
the existing wetland and open water habitat area in the preserve. Although the restoration 
proposal will enhance existing wetland, the proposed creation of 2.8 acres of new wetland 
in addition to the enhancement of existing wetland is consistent with the above LCP 
requirements. Therefore, as conditioned, the Commission finds that the proposed off-site 
restoration program is consistent with condition three of the 1983 CDFG study. 

Condition number four allows for off-site restoration providing that the proposed wetland 
design, location and type are approved by the CDFG. Condition number four also implies 
that the type of wetland created should be freshwater, similar to the freshwater wetland 
which the CDFG determined in the 1983 Study to exist at the subject site. The proposed 
wetland restoration program was approved by the CDFG in a streambed alteration 
agreement (No. 5-005-99) dated April 1, 1999. Therefore, the Commission finds that the 
proposed off-site restoration program is consistent with condition four of the 1 983 CDFG 
study. 

In the April 8, 1999 CDP Request (Exhibit A, page 14L the applicants also propose, 
" ... monitoring and supplemental planting during an approximately five year period following 
the completion of the initial restoration work until such time as the goals under the 
Restoration Plan are met as determined by a consulting biologist in cooperation with the 
USAGE and the CDFG." Special Condition No. 3 requires that following the proposed 120-
day establishment period and prior to the fill of the on-site wetland, evidence that the initial 
restoration program at Shipley Nature Center has been completed pursuant to the final 
wetland restoration program must be submitted to the Executive Director. Special 
Condition No. 3 also ensures that the performance monitoring and supplemental planting 
program continue for a minimum of 5 years pursuant to the requirements of the final 
wetland restoration program. Special Condition No. 4 requires that only the development 
described in the final wetland restoration program required in Special Conditions No. 2 and 
3. Special Condition No. 4 also requires that the applicants submit evidence that the City 
of Huntington Beach, the owner of the restoration program site at Shipley Nature Center, 
has irrevocably offered to dedicate to a public agency or private association approved by 
the Executive Director an open space and conservation easement to ensure permanent 
maintenance of the habitat area. 

As conditioned, the Commission finds that the proposed wetland restoration program for 
the in-kind creation of a total of 2.8 acre of new wetland and transitional wetland, and the 
enhancement of an additional 1 .4 acres of ex1st1ng wetlands at Shipley Nature Center is 
consistent with the LCP requirements relat1ng to the wetland restoration program and off
site restoration. Therefore, the Comm1ssion approves the proposed proJect as conditioned. 
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H. OTHER LUP WETLAND POLICIES 

The City's certified LCP Land Use Plan contains the following other wetland protection 
policies to provide for wetland protection: 

Section 9.5.5: 

9. Preserve and enhance environmentally sensitive habitats including the Bolsa Chica, 
which is within the sphere of influence of the City of Huntington Beach. 

9a. Approve only that development adjacent to wetlands and environmentally 
sensitive habitat areas that does not significantly degrade habitat values and 
which is compatible with the continuance of the habitat. 

9b. Require new development contiguous to wetland or environmentally sensitive 
habitat area to include buffers which will consist of a minimum of one hundred 
foot setback from the landward edge of the wetland where possible. If existing 
development or site configuration precludes a 100 foot buffer, the buffer shall be 
established according to the factors listed in Policy 9c and shall be reviewed by 
the Department of Fish and Game. 

• 

In case of substantial development or significantly increased human impacts, a • 
wider buffer may be required in accordance with an analysis of the factors in 
Policy 9c. 

9c. Develop specifications for buffers taking into consideration the following factors: 

Biological Significance of Adjacent Lands. The buffer should be sufficiently wide 
to protect the functional relationship between wetland and adjacent upland. 

Sensitivity of Species to Disturbance. The buffer should be sufficiently wide to 
ensure that the most sensitive species will not be disturbed significantly by 
permitted development, based on habitat requirements of both resident and 
migratory species and the short- and long-term adaptability of various species to 
human disturbance. 

Susceptibility of Parcel to Erosion. The buffer should be sufficiently wide to 
allow for interception of any additional material eroded as a result of the 
proposed development based on soil and vegetative characteristics, slope and 
runoff characteristics, and impervious surface coverage. 

Use of Existing Cultural Features to Locate Buffer Zones. Where feasible, 
development should be located on the side of roads, dikes, irrigation canals, flood 
control channels, etc., awav from the environmentally sensitive habitat area . 
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In addition to these LUP policies, the LUP includes a discussion regarding the protection of 
wetlands, which the LUP considers wetlands to be a type of environmentally sensitive 
area. Following is some of the discussion from the LUP regarding protection of wetlands: 

The City's coastal plan complements efforts by State and federal agencies to protect 
and enhance sensitive habitat areas. Principal objectives of the plan include: 

Protection of significant habitat areas by requiring wetland enhancement and buffers in 
exchange for development rights. 

Improvement of the aesthetic and biological quality of wetland areas. 
(Section 6.3, page 64) 

Policy 9a of the City's certified LCP allows development only if it does not significantly 
degrade habitat values and that it is compatible with the continuance of the habitat. The 
proposed fill of the on-site wetland is located adjacent to a larger salt marsh east of the 
subject wetland across Beach Boulevard. Special Condition No. 5 requires that the 
applicants conduct a hydrological assessment and ensure that the proposed project's 
runoff management system will deliver the same amount of freshwater urban runoff to 
adjacent properties including the salt marsh across Beach Boulevard as it is under existing 
conditions and in approximately the same seasonal pattern. As conditioned, the proposed 
fill of the on-site wetland does not significantly degrade habitat values at the adjacent salt 
marsh. Therefore, as conditioned, the Commission finds that the proposed project is 
consistent with LUP policy 9a of the City's certified LCP. 

Policy 9b of the City's certified LCP requires that new development contiguous to a 
wetland area include a minimum buffer setback of 1 00-feet. The discussion section of the 
LUP regarding wetlands also calls for the protection of habitat by requiring buffers. Beach 
Boulevard is approximately 115 feet in width between the subject site and the adjacent 
salt marsh (Exhibit Kl. With regard to the subject wetland's proximity to the adjacent salt 
marsh, a representative of the City stated at the April 11, 2000 Commission meeting 
(Exhibit Dl that the site is, " ... across Beach Boulevard, a major highway, 120-feet away, 
and at a completely different elevation than this site." LUP policy 9b requires that new 
development include buffers a min1mum of 100 feet from the landward edge of the 
adjacent wetland. Based on the maps provided by the applicants' consultant, LSA, and the 
City's statement at the April 2000 meeting, the distance between the subject wetland and 
the salt marsh is a minimum of 115-feet, which is greater than the minimum 1 00-foot 
buffer zone. Therefore, the Comm1ss1on finds that the proposed project is consistent with 
LUP policy 9b of the City's certified LCP. 

If existing development or site configuration precludes the 1 00-foot buffer, LUP policy 9b 
also requires that a buffer shall be established in accordance with LUP policy 9c of the 
City's certified LCP. In this case, the distance between the subject site and the adjacent 
wetland is sufficient to meet the policy 9b requirements, so LUP policy 9c does not apply 
to the proposed project. In addition, Special Condition No. 5 requires that me hydrological 
conditions be maintained at levels necessary to avoid any significant adverse impacts to 
the salt marsh habitat across Beach Boulevard and associated wildlife. As conditioned, the 
Commission finds that the proposed proJect 1s approvable consistent with the wetland 
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policies of the City's certified LCP. Therefore, the Commission approves the proposed • 
project as conditioned. 

I. WATER QUALITY 

Section 9.5.4 of the City's LUP policies relating to Water and Marine Resources states in 
relevant part: 

The Coastal Act requires that marine resources be maintained, enhanced and where 
feasible, restored. The coastal zone's groundwater basins, wetlands and surface waters 
are continually impacted by pollutants normally associated with urban activities and land 
uses. New development adjacent to coastal waters and wetlands can pose additional 
threats to the quality of marine resources, especially if diking, dredging or filling 
activities are involved. The intent of the following policies is to prevent the degradation 
of marine resources in the coastal zone due to activities associated with an urban 
environment: 

8. Promote measures to mitigate the adverse impacts of human activities on marine 
organisms and the marine environment. 

Sa. Require that development plans include mitigation measures to prevent the 
degradation of water quality of groundwater basins, wetlands, or surface 
water. 

8b. Require containment curtains around waterfront construction projects on 
inland waterways to control drift of turbid waters. 

8k. Require that new development employ catch basins and storm drains with 
baffled compartments where uncontrolled drainage could damage sensitive 
areas. 

Policy 8 of the certified LCP promotes the use of mitigation measures to prevent 
degradation of water quality, control the drift turbid waters and damage to sensitive areas. 
The project as currently proposed does not adequately address the potential water quality 
impacts to the adjacent wetland across Beach Boulevard from the subject 5.01-acre parcel 
that may occur as a result of the proposed f1ll of the native on-site wetland. Therefore, at 
the April 11, 2000 Commission meeting, the Commission required a special condition to 
address the potential hydrologic impacts to the adjacent salt marsh east of the subject 
wetland across Beach Boulevard, and to address the potential impacts of erosion and 
polluted runoff to the adjacent salt marsh. Special Condition No. 5 requires that an 
updated hydrological study be performed to analyze the potential impacts to water supply 
to the adjacent wetland. Special Condition No. 5 also requires a feasibility study and 
implementation plan to ensure that the proposed project's runoff management system will 
deliver the same amount of freshwater urban runoff to adjacent properties, including the 
salt marsh across Beach Boulevard, as it is under existing conditions and in approximately 
the same seasonal pattern. 
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In addition, Special Condition No. 5 requires that run-off control and erosion plans be 
submitted to fully address the potential impacts to water quality from polluted run-off and 
erosion during and after construction. Spec1al Condition No. 5 also requires that the 
applicants submit proposed measures to mintmize adverse impacts to water quality in the 
adjacent wetland. Finally, Special Condition No. 5 requires that the applicants' record a 
deed restriction that shall run with the land reflecting the restrictions of Special Condition 
No. 5. The deed restriction shall not be removed or changed without an amendment to the 
Coastal Development Permit. As conditioned, the Commission finds that the proposed 
project is consistent with the water quality policies of the City's certified LCP. Therefore, 
the Commission approves the proposed project as conditioned. 

J. CALIFORNIA ENVIRONMENTAL QUALITY ACT 

Section 13096 of Title 14 of the California Code of Regulations requires Commission 
approval of Coastal Development Permits to be supported by a finding showing the permit, 
as conditioned, to be consistent with any applicable requirements of the California 
Environmental Quality Act (CEOA). Section 21 080.5(d}(2)(A) of CEOA prohibits a 
proposed development from being approved if there are feasible alternatives or feasible 
mitigation measures available, which would substantially lessen any significant adverse 
effect that the activity may have on the environment. 

The applicants submitted an alternatives analysis prepared by LSA, dated November 5, 
1999, for the proposed fill of the on-site wetland !Exhibit E, page 21 ). The analysis 
considered three alternatives: 1) to maintain the wetland on-site in its current condition; 2) 
to restore the on-site wetland and transitional area; and 3) to provide off-site habitat 
enhancement to offset proposed project impacts. 

As discussed previously, LSA found that retaining the wetland on-site in its current 
condition is not feasible due to the size, isolated location and degraded nature of the 
wetland. Regarding this alternative, LSA states (Exhibit E, page 24), in part: "As an 
isolated and degraded resource, the wetlands and transitional area do not function as an 
integral part of a larger habitat area. The parcel recommended to be filled is of marginal 
habitat value due to its small size, isolation from other habitat areas, poor soil quality, poor 
water quality, and poor faunal representation." LSA did not recommend this alternative 
due to the fact that the wetland is no longer tidally influenced. Therefore, the first 
alternative to maintain the wetland in its current condition is not a feasible less 
environmentally damaging alternative. 

As discussed previously, LSA found that the primary water supply feeding the wetland is 
low quality urban runoff and groundwater. LSA also determined that while wildlife species 
may occasionally use the subject wetland, rare or endangered species would not rely on 
the site for foraging opportunities. LSA also concluded that if the subject site were 
restored it would provide only minimal habitat value. The LSA has indicated that 
restoration of the on-site wetland would provide only minimal habitat value due to the fact 
that it has been and will be surrounded by commercial and residential development that 
would be 1:1compatible with the existence of the subject wetland. Therefore, the second 
alternative to restore the wetland on-site IS not a feasible less environmentally damagmg 
alternative. 

G. Staff fteoons~September 2000\A-5-HNB-99-275 Rev1sed F1ndmgs.doc 
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The third alternative, off-site restoration, was chosen by the applicants as the preferred 
alternative because the proposed off-site location (Shipley Nature Center) is a part of a 
larger wetlands and uplands habitat enhancement program, including restoration, 
enhancement, and creation of additional freshwater wetland area. The applicants have 
indicated that the Shipley Nature Center is a high value habitat area that is connected to 
the Bolsa Chica. The proposed restoration area is also entirely surrounded by existing 
natural habitat areas, while the subject wetland will be surrounded by commercial and 
residential development. Also, LSA has indicated that the wetlands at the restoration 
program site are fed primarily by groundwater augmented by urban runoff and localized 
irrigation, which is similar to the conditions of the on-site wetland. 

While the proposed alternative would result in significant adverse wetlands impacts by 
filling all existing wetland on-site, it would also mitigate these impacts by creating new 
wetland area of higher value than the values of the existing wetland. Feasible alternatives 
which do not involve fill of the existing on-site wetland do not substantially lessen 
significant adverse effects on the existing wetland because they would not result in any 
mcrease in the value of the on-site wetland compared to the proposed project. In addition, 
the proposed project, as conditioned, is consistent with the wetland policies of the 
Huntington Beach certified Local Coastal Program. As described previously, Special 
Conditions Nos. 1 5 serve to ensure that the proposed project that includes the proposed 
wetland restoration program will mitigate all significant adverse impacts. The Commission 
therefore incorporates its findings on LCP consistency at this point as if set forth in full. 

As conditioned, there are no feasible alternatives or feasible restoration program 
measures available which would substantially lessen any significant adverse effect that the 
activity may have on the environment. Therefore, the Commission finds that the proposed 
project, as conditioned, can be found consistent with the requirements of the Coastal Act 
to conform to CEQA. 

• 

• 

• 
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CORPORATION 

January 26, 2000 

Maile Seeger Gee 
California Coastal Commission 
200 Ocean gate, 1 Otb. Floor 
Long Beach, California 90802-4416 

RE: Waterfront Wetlands 

Dear Maile: 

~ ~~~!2~0~~ 
CALIFORNIA 

COASTAL COMMISSION 

You had asked for a project description for the Waterfront Wetlands permit presently 
before the Commission. Although I did not hear back from you exactly what it is you 
need, my replay is as follows. 

The precise project description for the Waterfront wetlands matter is that which was 
described in the application filed and.approved by the City of Huntington Beach. 
Specifically, the project description should be indicated as follows: The filling of an 
isolated and degraded wetland fragment (approximately 0.8 acre) in conjunction with the 
implementation of a wetland and riparian woodland habitat restoration project at the 
Shipley Nature Center (approximately 2.4 acres). 

Should you have any additional questions, please do not hesitate to contact me. 

Sincerely, 

The Robert Mayer Corporation 

~F~ 
Vice President 

LFB:hs 

61:/J Newport Center Drive. Suite 1050 
Box8680 
Newport Beach. California 92658-8680 
(714) 759-8091 

COASTAL COMMISSION 

EXHIBIT # ___ /?r__ -------------· 
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Ms. Amy Wolfe 
City of Huntington Beach 
2000 Main Street 

.---

Huntington Beach, California 92648 

( 

... ... -

..... .._ ... 

RE: CDP Application for Wetland Restoration/Fill for Waterfront Residential 

Dear Amy: 

-' ~.- ... 

Attached herewith is the completed application request for the issuance of a Coastal 
Development Permit ('CDP') to enable the filling of the isolated and degraded wetland 
fragment in conjunction with the implementation of a wetland and riparian woodland 
habitat at Shipley Nature Center. 

• 
'-'. 

To date, the project has been reviewed and acted upon as appropriate by the following • 
public agencies: 

1. US Army Corps of Engineers: The Corps has visited the site, considered the 
characteristics of the degraded wetland and has reviewed the restoration plans and 
has agreed that the restoration program at Shipley Nature Center provides just 
compensation for the impact to the degraded wetland. The Corps has received 
confirmation from the Regional Water Quality Control Board indicating that the 
discharge of fill into the degraded wetland will not significantly impact water 
quality and that the Regional Board has waived its authority to issue a Water 
Quality Certification. The Corps will verify that the discharge of fill into the 
degraded wetland is authorized under the Nationwide Permit No. 26 ('NWP 26'), 
upon confirmation from the Coastal Commission that they have waived their 
authority to issue a determination that the project complies with the State Coastal 
Act. The Corps should be receiving this confirmation within the next week and 
will thereafter issue the NWP 26. 

2. California Department ofFish and Game: Staff has reviewed and approved the 
restoration plan as evidenced by the issuance of the Streambed Alteration. 
Agreement dated 1 April 1999. You already have a copy of this agreement as 

does Ron Hagen. There is no further action required by the Sta~ft~Kf"cOMMISSiijt 

~~'tort Center Drive, Suite 1050 EXHIBIT # .. /L ............. . 
Newport Beach, California 92658-8680 1- 25 
(714) 759-8091 PAGE .......... OF ---·-·rrrr 
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3. City of Huntington Beach: Staff of Public Works and Community Services have 
reviewed and approved the restoration plan. This review was completed by 
Public Works under the direction of Darryl Smith, and included Chuck Davis, 
landscape architect and James Jones, Park Maintenance Superintendent. Personnel 
of the Community Services Department, under the direction of Ron Hagen, who 
have reviewed the plans include Jim Engle, Superintendent Park Development 
and Recreation and Dave Winkler, Park Ranger at Shipley Nature Center. 

I am happy to answer any questions you might have about this application. Once again, it 
might prove useful to conduct a staff briefing by our team so that the intentions of the 
permit application are understood and met. 

Sincerely, 

THE ROBERT MAYER CORPORATION 

Lawrence . Brose 
Vice Presi ent Residential Development 

LFB:hs 

Enclosure 

cc: Shawn Millbem (w/o enclosure) 
Scott Holbrook {w/o enclosure) 

.,I 
COASTAL COMMISSION 

EXHIBIT # .. /1 ................ . 
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Implementation of a Wetland Restoration Project 

AprilS, 1999 

Executive Summary 

The Robert Mayer Corporation and the City of Huntington Beach Department of Community 
Services are co~applicants for a coastal development permit ("CDP") to enable the filling of a 
small (less than one acre) isolated and degraded wetland fragment located immediately west of 
Beach Boulevard and north of Pacific Coast Highway in the City of Huntington Beach in 
conjunction with the implementation of a wetland and riparian woodland habitat restoration 
program. The habitat restoration program will be implemented within the Shipley Nature Center 
portion of the City's Central Park system, and will provide 2.4 acres of habitat restoration at that 
location. The habitat restoration program will be conducted pursuant to a comprehensive plan 
("Restoration Plan") which has previously been reviewed by the Army Corps of Engineers and 
the California Department of Fish and Game. The City of Huntington Beach has the authority to 
issue a CDP for the requested activity. Such permit complies with the City's Local Coastal 
Program ("LCP"), the Coastal Act together with the California Coastal Commission's Statewide 
Interpretive Guidelines ("Guidelines"), and the California Environmental Quality Act ("CEQA ") . 

History 

Origin o(Degraded Wetland Fragment 
The subject degraded wetland is a fragment of a larger wetland system east of Beach Boulevard, 
but was isolated by the construction of Beach Boulevard in the early 1900's and further isolated 
by the development in the 1960's and 1970's of a mobile home park immediately to the west, a 
road and residential development to the north, and a surface parking lot to the south. Further, the 
subject degraded wetland fragment is entirely isolated from tidal flushing. Instead, the subject 
property is low in elevation in comparison to the surrounding land uses, and receives urban 
freshwater run-off from the property westward. As a result, the degraded wetland fragment is 
freshwater in character rather than saltwater. 1bis urban freshwater run-off then drains via pipes 
under Beach Boulevard to the saltwater wetland system east of Beach Boulevard. 

Local Coastal Program/Downtown Specific Plan 
In 1983 the City of Huntington Beach adopted its Downtmvn Specific Plan which is the 
implementation plan for the City's Local Coastal Program. The Downtown Specific Plan was 
certified by the California Coastal Commission in 1984. The Downtown Specific Plan included 
the subject degraded wetland fragment in District #8, providing for high-density residential use. 
Additionally, the Downtown Specific Plan included a conservation overlay for this degraded 
wetland fragment [Exhibit l ], which stated: 

• 

"If any wetland is determined by the Department of Fish and Game to be severely 
degraded pursuant to Sections 30233 and 30411 of the California Coastal Act, or • 
if it is less than one ( 1) acre in size, other restoration options may be undertaken, 
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pursuant to the Coastal Commission's "Statewide Interpretive Guidelines for 
Wetlands and other Wet Environmentally Sensitive Habitat Areas." 

As is discussed more thoroughly in the section below entitled "Compliance with the Coastal 
Act", the Coastal Commission's Statewide Interpretive Guidelines specifically authorize wetland 
restoration programs of the type herein proposed. The Guidelines state: 

"Small extremely isolated wetland parcels that are incapable of being restored to 
biologically productive systems may be filled and developed for uses not 
ordinarily allowed if such actions establish stable and logical boundaries between 
urban and wetland areas and if the applicant provides funds sufficient to 
accomplish an approved restoration program in the same general region." 

SEIR 82-2 
In 1988 the City of Huntington Beach certified Supplemental Environmental Impact Report 82-2 
("SEIR 82-2") for The Waterfront development. SEIR. 82-2 contained a biological evaluation 
and wetland delineation (Biology/Wetlands Assessment, LSA, September 17, 1987) of the subject 
degraded wetland. That wetland delineation determined that the existing degraded wetland was 
approximately 0.6 acres in size using the 1987 U.S. Army Corps of Engineers ("USACE") 
wetland delineation method. The size of the degraded wetland had previously been estimated by 
the California Department of Fish and Game ("CDFG") to be approximately 0.8 acres. The 
minor difference in acreage is likely the result of a difference in mapping techniques and/or 
delineation methodologies. The CDFG had previously noted low use of the subject degraded 
wetland fragment by wetland-associated birds, and attributed this low wildlife use to the 
relatively small size of the degraded wetland, its isolated situation, and the predominance of 
overgrown non-native vegetation. LSA's observations supported this finding. Furthermore, 
there were no sensitive plant or animal species observed during LSA's survey, nor are any such 
species expected to occur in the area. 

When approving The Waterfront development for the subject site, the City Council adopted 
conditions of approval implementing the mitigation measures as recommended within SEIR 82-
2. Condition of approval #8 (see section below entitled "Addendum to SEIR. 82-2") explicitly 
considered the likelihood that a restoration project at an off-site location would be the best means 
of protecting and enhancing the resource values associated with the existing degraded wetland. 
The Council's approval also stipulated that the restoration site be located, if possible, within the 
City of Huntington Beach. The determination that on-site restoration is not the preferred 
alternative is based on the factors discussed in greater detail in the section below entitled 
"Infeasibility of On-Site Restoration". 

Search (or Appropriate Restoration Sites 
In late 1988/early 1989 a survey and analysis of potential off-site wetland restoration 
opportunities was undertaken (Interim Report, Feasibility Analris Off-Site Wetlands Mitigation 
Areas, Vail Speck Taylor, Inc., May 24, 1989) [Exhibit 2]. Thirteen potential sites in the region 
were analyzed, nine within the city of Huntington Beach and four outside the City but within the 
general area. That survey concluded that the only available area meeting the criteria for 
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freshwater wetland restoration was a proposed wetlands mitigation bank within the Salt Creek 
Community Park in Laguna Niguel. However, the proposed mitigation bank did not at that time 
have any specific approvals to proceed and its future was uncertain. Additionally, resource 
agencies and Huntington Beach staff reiterated their preference for conducting a wetland 
restoration project within the City. Subsequent discussions with City staff led to the 
consideration of a previously overlooked and unique opportunity to create a wetland restoration 
program at the Shipley Nature Center within the City of Huntington Beach's Central Park 
system, a short distance from the project site. A conceptual restoration program was then 
prepared in cooperation with City staff and distributed to CDFG, USACE, the California Coastal 
Commission and various City departments for review and comment. 

Approval o( Conceptual Restoration Plan at the Shipley Nature Center 
On May 6, 1991, the Huntington Beach City Council unanimously approved in concept a 
wetland restoration program for the Shipley Nature Center (Shipley Nature Center Habitat 
Enhancement and Creation Program, Vail Speck Taylor, Inc., September 20, 1990) [Exhibit 3] 
which would create additional freshwater wetland and associated habitat areas. Additional 
conceptual approval was provided by the CDFG [Exhibit 4], USACE (Exhibit 5], and the 
Huntington Beach Community Services Commission (see reference in Request for Council 
Action included with Exhibit 3). The California Coastal Commission staff referred all pennitting 
authority on the matter to the City of Huntington Beach, subject to the location of the existing 
degraded wetland within an appealable zone [Exhibit 6]. 

Addendum to SEIR 82-2 
On September 14, 1998, the City Council of Huntington Beach approved an Addendum to SEIR 
82-2, in conjunction with their approval of various new project entitlements for The Waterfront, 
including an Amended and Restated Development Agreement. That Addendum reviewed the 
prior environmental conditions and documentation (SEIR 82-2} for the project, reviewed the 
current environmental setting and new documentation, and concluded that pursuant to CEQA 
guidelines §15162(a}{l)-(3) and §15164, that the Addendum, rather than a subsequent or 
supplemental EIR, was appropriate. Included within that Addendum was a new biological 
evaluation and wetland delineation (Biological Resources Evaluation and Jurisdictional/Wetland 
Delineation, LSA, February 4, 1998} [Exhibit 7] of the subject degraded wetland. The 
Addendum concluded that since SEIR 82-2 was prepared, the environmental conditions of the 
site have not changed substantially. It noted that the proposed development project is essentially 
the same as when SEIR 82-2 was prepared, though reduced in scope, and will not result in any 
new or more severe effects on biotic resources. 

The Addendum also recited the prior approval by the Huntington Beach City Council, the 
Huntington Beach Community Services Commission, the CDFG, and the USACE of the concept 
of a wetland restoration program for the Shipley Nature Center. Noting that the Coastal 
Commic;sion staff had provided correspondence indicating that the authority with respect to the 
subject degraded wetland was held by the City of Huntingto.:1 Beach [Exhibit 6]. Therefore, the 
Addendum further clarified that the conditions of approval/mitigation measures applicable to the 
subject degraded wetlands which were originally adopted with SEIR 82-2 in 1988 should be 
clarified by substituting the words "City of Huntington Beach" where previously the words 

• 

• 
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"Coastal Commission" or "Commission" appeared. Thus, the applicable conditions of 
approval/mitigation measures as clarified by the Addendum to SEIR 82-2 and approved by the 
City on September, 17, 1998, are stated below. Additional commentary regarding the status of 
each condition is also provided. 

Condition of 
Approval #7: Subject to the approval of the City of Huntington Beach, and as 

agreed upon by the City staff and State Department of Fish and 
Game staff, the amount of wetland area that shall be mitigated for 
is 0.8 acres. 

The parties have agreed on the 0.8 acre figure for such purposes. 

Condition of 
Approval #8: To mitigate for the loss of onsite wetlands, the Applicant shall 

prepare a detailed wetland restoration plan that complies with the 
Coastal Act requirements discussed above and Department of Fish 
and Game criteria. Further discussions with the City of 
Huntington Beach, DFG, and U.S. Fish and Wildlife Service will 
be necessary to determine the most appropriate restoration site, 
the type of wetland to be restored, the monitoring plan, and other 
considerations. If offsite mitigation is deemed appropriate, 
preference shall be given to enhancing/restoring wetland sites 
located within the City of Huntington Beach. These issues shall be 
clarified prior to City of Huntington Beach review of the Coastal 
Development Permit for the afficted phase of the project. 

Discussions with the City of Huntington Beach, CDFG and USACE have confinned that the 
Shipley Nature Center is the appropriate location to conduct a wetland restoration project. No 
species listed, or proposed for listing by the State or federal resource agencies are known to 
inhabit the subject degraded wetland; therefore, the U.S. Fish and Wildlife Service is not 
expected to have any direct involvement in the restoration project. In any event, USACE 
consults with the Service as necessary. For further information regarding the U.S. Fish and 
Wildlife Service see the discussion regarding USACE in the section below entitled, "Current 
Status of Regulatory Agencies Regarding Restoration Plan''. The Restoration Plan as discussed 
further below in the section entitled "Habitat Restoration at the Shipley Nature Center'' is the 
detailed wetland restoration plan referred to above. The Restoration Plan complies with the 
applicable Coastal Act requirements, as discussed further below in the section entitled 
"Compliance with Coastal Act". 

Condition of 
Approval #9: Full mitigation of the 0.8-acre site shall be completed prior to the 

subject wetland site being altered by the proposed project. No 
development permits for grading construction or otherwise, shall 
be issued for the impacting phase until full mitigation has been 
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accomplished. The mitigation measure(s) is subject to the 
approval of the City and the California State Department of Fish 
and Game. 

The restoration plan shall generally state when restoration work 
will commence and terminate, shall include detailed diagrams 
drawn to scale showing any alteration to natural landforms, and 
shall include a list of plant species to be used, as well as the 
method of plant introduction (i.e., seeding, natural succession, 
vegetative transplanting, etc.). 

This condition does not preclude fulfillment of the mitigation 
requirement through the payment of an in-lieu fee consistent with 
the Coastal Commission's adopted wetland guidelines and the 
Huntington Beach Local Coastal Program. 

The Restoration Plan as discussed further below in the section entitled "Habitat Restoration at 
the Shipley Nature Center" is the detailed wetland restoration plan referred to above, and it 
complies with the requirements stated above. Due to the need to avoid harassing wildlife using 
adjacent habitats during the spring breeding season, the varying planting/growth cycles of 
different plant species to be established pursuant to the Restoration Plan and other seasonal • 
factors, it is anticipated that the initial restoration program will be performed over an extended 
period (approximately six to nine months). Additionally, follow-up monitoring, revegetation and 
other efforts as needed will occur over an approximately five year period in order to accomplish 
the restoration goals described in the Restoration Plan. At the start of the initial restoration 
program, adequate financial resources will be provided to assure completion of the restoration 
program. It is anticipated that at such time, and with the concurrence of the City of Huntington 
Beach, the existing on-site degraded wetland will be filled in conjunction with the larger grading 
activities planned for The Waterfront development. No in-lieu fee payment, alth.ough 
permissible, is currently proposed. 

Condition of 
Approval #IO: Prior to the alteration of the onsite wetland area, a coastal 

development permit shall be obtained from the City of Huntington 
Beach. 

The above-referenced coastal development permit is the subject of this application. 

Condition of 
Approval #II: Subsequent to City of Huntington Beach and Regional Water 

Quality Control Board approval of an appropriate wetland 
mitigation plan, and prior to the filling of the onsite wetland area, 
a 404 permit from the Corps of Engineers shall be obtained. • 
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The Regional Water Quality Control Board has issued a letter, dated February 22, 1999, 
indicating their waiver of water quality certification pursuant to Section 401 of the U.S. Clean 
Water Act for the filling of the subject degraded wetlands [Exhibit 8]. The USACE has 
previously inspected the subject degraded wetland and the Shipley Nature Center, and has 
reviewed the Restoration Plan. They have indicated their concurrence with the proposal and are 
expected to verify that the proposed activity is authorized under Section 404 of the U.S. Clean 
Water Act via Nationwide Permit No. 26: Headwaters and Isolated Waters Discharges (see 
section below entitled "Current Status of Regulatory Agencies Regarding Restoration Plan"). An 
individual USACE 404 permit is not required; however, in keeping with the above condition of 
approval, no filling of the subject degraded wetland will occur until the US ACE has verified that 
such activity is authorized. 

Infeasibility of On-Site Restoration 

Background 
Before proceeding with an off-site restoration program, it must be determined whether an on-site 
restoration program is infeasible. In consideration of the possibility that off-site restoration 
would be the best means of protecting and enhancing the resource values associated with the 
existing degraded wetland, the City of Huntington Beach, with the approval of the California 
Coastal Commission, included in its Local Coastal Program via the Downtown Specific Plan a 
conservation overlay that recognized this degraded wetland fragment and made the following 
specific statement: 

"... if it is less than one (1) acre in size, other restoration options may be 
undertaken, pursuant to the Coastal Commission's 'Statewide Interpretive 
Guidelines for Wetlands and other Wet Environmentally Sensitive Habitat 
Areas."' 

Further, in establishing its conditions of approval for The Waterfront development in 1988, the 
City of Huntington Beach explicitly considered the likelihood that a restoration project at an off
site location would also be the best means of protecting and enhancing the resource values 
associated with the existing degraded wetland. Additionally, the City Council's approval also 
stipulated that the restoration site be located, if possible, within the City of Huntington Beach 
(see mitigation measure #8 enumerated previously in the section entitled "Addendum to SEIR 
82-2"). And finally, on May 6, 1991, the Huntington Beach City Council unanimously approved 
in concept a wetland restoration program for the Shipley Nature Center [Exhibit 3]. 

Criteria for On-Site Restoration 
The California Coastal Commission's Statewide Interpretive Guidelines, which are incorporated 
by reference into the City's Conservation Overlay in the Downtown Specific Plan, state the 
follov.ing: 

"Restoration projects may include some fill for non-pennitted uses if the wetlands 
are small, extremely isolated and incapable of being restored. This limited 
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exception to Section 30233 is based on the Commission's growing experience 
with wetland restoration. Small, extremely isolated wetland parcels that are 
incapable of being restored to biologically productive systems may be filled and 
developed for uses not ordinarily allowed only if such actions establish stable and 
logical boundaries between urban and wetland areas and if the applicant provides 
funds sufficient to accomplish an approved restoration program in the same 
general region." 

Additionally, the Guidelines mandate the following specific criteria with regard to judging 
whether on-site restoration is feasible: 

"The wetland to be filled is so small (e.g., less than one acre) and so isolated (i.e., 
not contiguous or adjacent to a larger wetland) that it is not capable of recovering 
and maintaining a high level of biological productivity without major restoration 
activities." 

In summary, the criteria to judge whether on-site restoration is feasible is whether the existing 
degraded wetland is "capable of recovering and maintaining a high level of biological 
productivity" in light of its small size and lack of connectivity to a larger wetland. An expanded 
discussion of further criteria is contained in the letter from LSA Associates, Inc. [Exhibit 9]. 

Feasibility Considerations for On-Site Restoration • 
The subject 0.8 acre wetland fragment is not "capable of recovering and maintaining a high level 
of biological productivity" and therefore is not suitable for on-site restoration, for a number of 
reasons. 

1. SEIR 82-2 concluded that, "While such an (on-site) restoration effort could be undertaken, 
there are two major problems that could render it infeasible. First, the primary water supply 
is urban runoff from the adjacent mobile home park, and this along with slag or weathered 
petroleum deposits less than one foot below the surface may result in unacceptable water 
quality for restoration purposes." Thus, the primary source of water for the wetland is 
polluted and will be further impacted by a layer of petroleum contamination not compatible 
with a healthy, viable ecosystem. 

2. The second factor that SEIR 82-2 recognized is that even with an on-site restoration program, 
the subject wetland fragment would still be surrounded by urban uses and subjected to 
continuing light and noise impacts with an existing public street (Sunrise Street) to the north, 
an approved four lane arterial street (Pacific View Avenue) to the south, an existing six lane 
highway (Beach Boulevard) to the east, and residential development to the west. Moreover, 
with Beach Boulevard separating it from the only nearby larger wetland area, wildlife that 
might use this small wetland fragment are exposed to significant traffic hazards when 
transiting to and from the larger wetland habitat east of Beach Boulevard. 

3. On-site restoration would not change the fact that due to the elevation of the subject wetland • 
fragment relative to the property westward and to the salt marsh wetland east of Beach 
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Boulevard, it survives only as a result of low quality freshwater urban run-off from the 
property westward. It is therefore freshwater in nature and due to this differing water supply 
and biological character, it is even more disassociated from the larger saltwater wetland 
system east of Beach Boulevard. SEIR 82-2 noted, "The degraded wetland east of Beach 
Boulevard is itself isolated and in need of restoration. While the existing wetland could be 
improved, other alternatives would likely result in a greater net increase in functional wetland 
acreage and habitat value." 

4. On-site restoration would not change the basic character of the subject wetland as being a 
small "patch" of wetland dependent upon urban storm water for inundation. Due to its small 
size, it cannot support significant wildlife populations or provide sufficient habitat area for a 
diverse ecosystem. 

5. On-site restoration would not change the basic character of the subject degraded wetland as 
being extremely isolated. Again, the nearest functional wetland is across Beach Boulevard 
and is a dissimilar salt marsh wetland subject to tidal influence. Therefore, the subject 
degraded wetland cannot meaningfully contribute to or benefit from proximity to this larger 
saltwater wetland ecosystem. Without such connectivity, this small wetland fragment lacks 
functionality, resulting in a lack of contribution to species diversity as well as a lack of 
resilience to impacts, including extreme weather conditions . 

No Feasible Less Damaging Alternative 
In addition to the determination that an on-site restoration program is not feasible, Coastal Act 
Section 30233 requires that any restoration program resulting in the filling of a wetland be taken 
"when there is no feasible less environmentally damaging alternative". As noted in the letter 
from LSA Associates, Inc. [Exhibit 9], SEIR 82-2 analyzed several alternatives to the proposed 
project and found that "the No Project Alternative keeps the wetlands in their existing degraded 
and partially filled condition ... " As LSA goes on to discuss, due to geologic conditions and 
flooding potential the No Project Alternative would still have adverse environmental 
consequences and further, would simply allow the habitat value of that area to continue to 
deteriorate as discussed in the Biological Evaluation. Additionally, its small, extremely isolated 
condition makes it especially sensitive to the ongoing degradation caused by existing light and 
noise impacts, traffic hazards to wildlife, and increasing dominance of invasive alien plant 
species. Given these facts, it is reasonable to conclude that conducting some form of wetland 
restoration is less environmentally damaging than leaving the existing non-functional, degraded 
wetland in its current state. Since an on-site restoration effort has been shown to be infeasible, it 
then follows that there is no feasible less environmentally damaging alternative than to perform a 
suitable off-site restoration program in combination with the filling of the existing degraded 
wetland fragment to establish a stable and logical boundary between urban and wetland areas. 
This is the best course of action to protect and enhance the resource values associated with the 
existing degraded wetland fragment. 

Feasible Mitigation Measures 
Coastal Act Section 30233 additionally requires that any restoration program resulting in the 
filling of a wetland be taken "where feasible mitigation measures have been provided to 
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minimize adverse environmental effects". Addendum to SEIR 82-2 contains feasible mitigation 
measures that will minimize the adverse environmental impacts associated with the proposal. 
Additionally, of special note are mitigation measures 12 and 13 of Addendum to SEIR 82-2, 
which require that the drainage system of The Waterfront development be designed to deliver 
approximately the same amount of freshwater urban runoff to the salt marsh wetlands east of 
Beach Boulevard as under existing conditions, and in approximately the same seasonal patterns. 
These mitigation measures have been incorporated into the project's design. 

Feasibility Considerations (or Off-Site Restoration 
The Guidelines provide several criteria for judging the feasibility of an offsite restoration project. 
A more detailed discussion is provided in the letter from LSA Associates, Inc. [Exhibit 9]. 
However, in summary, the following two criteria are most noteworthy: 

"Restoration of another wetland to mitigate for fill can most feasibly be achieved 
in conjunction with filling a small wetland." 

The City does not independently possess sufficient funding to pay for the restoration program 
planned at the Shipley Nature Center. Further, there are no other development projects 
underway or planned that would have any potential impacts upon the Shipley Nature Center that 
would create a legal nexus to allow the City to require such restoration activity to be undertaken 
by or paid for as a condition to such development. However, the Redevelopment Agency of the 
City of Huntington Beach ("Agency") and Mayer Financial, Ltd. ("Developer") entered into an 
Amended and Restated Disposition and Development Agreement in September, 1998, for The 
Waterfront site ("DDA"). The DDA provided that certain public improvements be constructed 
by the Developer for the benefit of the City, including the restoration of wetlands at the Shipley 
Nature Center. The DDA additionally provided a funding mechanism wherein the Developer 
shall be reimbursed by the Agency for those and other costs from a portion of the tax revenue 
generated by the development of The Waterfront project which includes the subject degraded 
wetland fragment. Such arrangement is the result of extended analysis and negotiation by both 
parties plus a number of public hearings, and represents the most feasible means to pay for the 
restoration project at the Shipley Nature Center. Therefore, it has been concluded that 
restoration of wetlands at the Shipley Nature Center can most feasibly be achieved m 
conjunction with the filling of the subject degraded wetland fragment pursuant to the DDA. 

"[Offsite] Restoration ... must occur at a site that is next to a larger, contiguous 
wetland area providing significant habitat value to fish and wildlife that would 
benefit from the addition of more area." 

As referenced previously, a search was made of potential off-site restoration opportunities. The 
City of Huntington Beach, CDFG and USACE eventually concluded that a restoration program 
in the Shipley Nature Center was the preferred alternative. The Shipley Nature Center currently 
provides a substantial wetland habitat area that will benefit from the addition of more wetland 
area and native woodland habitat as proposed in the Restoration Plan. 

• 

• 
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Logical and Stable Boundary 
As referenced previously, the Guidelines provide that small, isolated wetlands such as the subject 
degraded wetland fragment " ... may be filled and developed for uses not ordinarily allowed if 
such actions establish stable and logical boundaries between urban and wetland areas ... " By 
taking such action with regard to the subject degraded wetland fragment, Beach Boulevard is 
established as the boundary between urban uses west of Beach Boulevard and the existing salt 
marsh wetlands east of Beach Boulevard. Such a boundary is logical from a land use_ perspective 
and is consistent with the land uses designated in the LCP through the Downtown Specific Plan. 
Additionally, such boundary minimizes the exposure of wildlife to traffic hazards by eliminating 
a potential route of transit between wetland areas across such highway. Lastly, Beach Boulevard 
is a designated State highway within a permanent right-of-way for such purposes and therefore is 
a stable boundary. As a result of these factors, such action conforms to the requirements of the 
Guidelines as quoted above. 

Conclusion 
As a result of the above discussion, it appears that conducting some form of wetland restoration 
is less environmentally damaging than leaving the existing degraded wetland in its current state. 
Further, it is apparent that an on-site restoration program is not capable of being accomplished in . 
a successful manner. Therefore, there is no feasible less environmentally damaging alternative 
for protecting and enhancing the resource values associated with the existing degraded wetland 
than to conduct a restoration program at an off-site location and to fill the existing wetland 
fragment to establish a logical boundary between wetland and urban uses. Additionally, the 
Guidelines establish specific criteria that must be met in order to allow off-site restoration, and as 
discussed further in the letter from LSA Associates, Inc. [Exhibit 9], each of those criteria are 
met in the subject instance. Most importantly, it is clear that a successful wetland restoration 
program can be implemented at the Shipley Nature Center, as discussed below in detail. 

Habitat Restoration at the Shipley Nature Center 

The Restoration Plan is prepared in the format and content of the USACE's Los Angeles District 
Regulatory Branch Habitat Mitigation and Monitoring Proposal (HMMP) Guidelines, issued in 
June, 1993. The document is entitled "Habitat Mitigation and Monitoring Plan (HMMP) For 
The Waterfront Development, Huntington Beach, CA - A Conceptual Plan to Establish Native 
Habitat Areas on 2.4 Acres in the Donald G. Shipley Nature Center at Huntington Central 
Park", LSA Associates, Inc. and is dated December 18, 1998. [Exhibit 1 0.] 

The Restoration Plan is designed as a guide for the creation of approximately 1.0 acre of wetland 
habitat and 1.4 acres of transitional wetland/upland and woodland habitats, for a total habitat 
creation of 2.4 acres, within the unique setting of the Shipley Nature Center in Huntington 
Central Park. Establishing the necessary hydrologic regime for uew wetlaiid h~bitat will involve 
excavating several basins to below the average water table depth within the Shipley Nature 
Center. The basins are designed to enlarge the existing wetland and open water habitat area in 
the preserve while maintaining a pedestrian trail through the area. Nearly all the area designated 
for excavation is presently covered by ruderal (weedy) species, including upland areas 
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dominated by non-native annual herbs and grasses, and low areas dominated primarily by giant 
reed (Arundo donax) and castor bean (Riccinis communis), which are extremely invasive exotic 
species with negligible value to wildlife. The basin bottoms will be contoured to promote the 
development of various native hydrophytic species while providing both cover and some open 
water habitat for wildlife. The lower portion of the basin slopes and the islands or "mounds" 
within the basins will be planted and seeded with various native species that are adapted to 
periodic saturation. 

The upper slopes of the basins and several peripheral areas around the basins will also be planted 
and seeded with native species to create upland habitat consisting of woodland, scrub, and 
perennial grassland vegetation that is representative of similar natural areas in Coastal Southern 
California. 

In addition, numerous small patches of salt cedar (Tamarix ramosissima), another particularly 
noxious invasive pest plant, outside the primary mitigation areas, will be treated both manually 
and with herbicide in order to eliminate this exotic species within the Nature Center. Where 
these patches are of significant size (e.g., >100 sq. ft.), appropriate native trees, shrubs, and 
ground cover will be planted to revegetate discrete areas and help prevent the reestablishment of 
salt cedar and other opportunistic ruderal species. 

The Robert Mayer Corporation will provide funding for the initial restoration program, as well as • 
monitoring and supplemental planting during an approximately five year period following the 
completion of the initial restoration work until such time as the goals under the Restoration Plan 
are met as determined by a consulting biologist in cooperation with the USACE and CDFG. The 
City of Huntington Beach will thereafter assume permanent maintenance of the habitat areas, as 
it currently does with the balance of the Shipley Nature Center. 

It is important to note that the Shipley Nature Center provides a unique opportunity for 
implementing the Restoration Plan. The Nature Center is completely fenced .and provides a 
protected setting within the City's Central Park system. Further, a full-time park ranger operates 
from offices at the site, and will provide additional oversight and protection for the restoration 
project. The Nature Center is also a prime attraction as an excursion for local school children 
and families visiting the park. As stated in the City's Request for Council Action in 1991 
regarding the conceptual restoration program, "this enhancement program will not only provide 
an extension of the existing natural habitat, but will also expand the education and enjoyment 
benefits for park users" [Exhibit 3]. 

Current Status of Regulatory Agencies Regarding Restoration Plan 

California Coastal. Commission 
The C2.lifornia Coastal Commission staff has previously iss1.:ed a letter indicating that the City of 
Huntington has permit authority with respect to the subject activity, subject to its location within • 
an appealable zone [Exhibit 6]. Additionally, the Coastal Commission San Francisco office in 
charge of Coastal Zone Management Act ("CZMA") consistency coordination has indicated a 
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willingness to issue to the USACE a waiver of authority to make a determination of consistency 
with the CZMA. Such a step (or a specific finding of consistency) is required by USACE in 
order for USACE to issue its verification that the proposed activity is authorized under 
Nationwide Pemrit No. 26. No other involvement with the Coastal Commission is anticipated at 
this time. 

City o(Huntington Beach Department of Communitv Services and Department o(Public Works 
Staffs from both agencies have reviewed the Restoration Plan in detail. Various changes were 

incorporated into the Restoration Plan as a result of the suggestions made by the staff. 

USACE 
Staff from USACE have visited the subject degraded wetland, the Shipley Nature Center, and 
have reviewed both the Biological Resources Evaluation and Jurisdictional/Wetland Delineation 
and the Restoration Plan. USACE has indicated that they concur with the project and intend to 
issue a verification that the proposed activity is authorized under Section 404 of the U.S. Clean 
Water Act via Nationwide Pemrit No. 26: Headwaters and Isolated Waters Discharges. An 
individual USACE 404 permit is not required. It is currently anticipated that following the 
issuance of a waiver of authority to make a detennination of CZMA consistency by the Coastal 
CQnunission San Francisco office as described above, USACE will issue its verification to allow 
filling of the degraded wetland based on the implementation of the Restoration Plan. It should 
also be noted that USACE will distribute notification of the proposed activity to the U.S. Fish 
and Wildlife Service ("USFWS") and other governmental agencies and interested parties. 
USFWS will have an opportunity to request a complete application package and provide 
comment. However, USACE typically reviews such proposals with appropriate scrutiny and 
consideration of issues that would be of concern to USFWS. Additionally, it must be noted that 
no species listed, or proposed for listing by the State or federal resource agencies, are known to 
inhabit the subject degraded wetland; therefore, it is not expected that USFWS will have 
comment. As a result, no direct contact by the applicants with USFWS or other agencies is 
required. 

CDFG 
Staff from CDFG have also visited the subject degraded wetland, the Shipley Nature Center, and 
have reviewed both the Biological Resources Evaluation and Jurisdictional/Wetland Delineation 
and the Restoration Plan. CDFG has also indicated that they concur with the project and have 
requested only a specific clarification from the City regarding its willingness to maintain the 
restored habitat at the Shipley Nature Center free of invasive plant species, which the 
Department of Community Services has issued. CDFG has issued the Streambed Alteration 
Agreement in accordance with Section 1603 of the California Fish: and Game Code, which 
permits the filling of the degraded wetland based on the implementation of the Restoration Plan. 
Both the CDFG and The Robert Mayer Corporation have executed the Agreement. 

CalifOrnia Regional Water Qualitv Control Board 
On February 22, 1999, the California Regional Water Quality Control Board, Santa Ana Region, 
issued a waiver of water quality certification pursuant to Section 401 of the U.S. Clean Water 
Act for the proposed filling of the degraded wetland based on the implementation of the 
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Restoration Plan and compliance with standard conditions for such waivers [Exhibit 8]. No 
further direct involvement by this agency is required. 

Other Regulatory Agencies 
It is not anticipated that there will be significant involvement by any other regulatory agencies. 

Compliance with Local Coastal Program 

As noted previously, in consideration of the possibility that off-site restoration would be the best 
means of protecting and enhancing the resource values associated with the existing degraded 
wetland, the City of Huntington Beach, with the approval of the California Coastal Commission, 
included in its LCP via the Downtown Specific Plan a conservation overlay that recognized this 
degraded wetland fragment and made the following specific statement: 

".. . if it is less than one (I) acre in size, other restoration options may be 
undertaken, pursuant to the Coastal Commission's 'Statewide Interpretive 
Guidelines for Wetlands and other Wet Environmentally Sensitive Habitat 
Areas'". 

The California Coastal Commission in 1984 approved that LCP conservation overlay and during 
the subsequent fifteen years it has existed as an important land use regulation for the subject 
degraded wetland. The subject degraded wetland is less than one acre in size. The Restoration 
Plan for the Shipley Nature Center as proposed is entirely consistent with the Guidelines. 
Therefore, the subject application to implement an off-site wetland restoration program and fill 
the existing degraded wetland to establish a stable and logical boundary between urban and 
wetland areas is in compliance with the city's Local Coastal Program. 

Compliance with Coastlll Act 

Section 30233 provides that diking, filling or dredging of wetlands shall be permitted where 
there is no feasible less environmentally damaging alternative, and where feasible mitigation 
measures have been provided to minimize adverse environmental effects, and shall be limited to 
eight enumerated uses, including Section 30233(7) which states "restoration purposes". Such 
restoration projects are ordinarily conducted at the same site as the wetland and for whatever 
reason may entail altering or partially filling such wetland, perhaps to change the natural course 
of the waterway resulting in an overall larger and more biologically productive habitat. 
However, Section 30233(7) does not explicitly require that the restoration activity to which the 
wetland filling is associated be at the same location as the wetland. And as previously noted, the 
California Coastal Commission's Guidelines specifically declare that: 

"Small extremely isolated wetland parcels that are ir.capable of being restored to 
biologically productive systems may be filled and developed for uses not 
ordinarily allowed if such actions establish stable and logical boundaries between 

• 

• 
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urban and wetland areas and if the applicant provides funds sufficient to 
accomplish an approved restoration program in the same general region." 

Additionally, it must be considered that the California Coastal Commission additionally 
permitted specific language in the City's Local Coastal Program that referenced "other 
restoration options" pursuant to its Guidelines (which specifically provide for off-site restoration 
in the subject instance). And further, such specific language bas been allowed to remain in the 
Local Coastal Program for some fifteen years, notwithstanding numerous amendments having 
been made to such Program over that period. It should also be noted that the California Coastal 
Commission is granted broad authority to interpret the Coastal Act, and therefore its decision to 
allow such specific language in the Local Coastal Program should be given great weight in 
interpreting the application ofthe Coastal Act to the subject situation. 

As discussed previously in the prior section entitled "Infeasibility of On-Site Restoration", there 
is no feasible less environmentally damaging alternative than to perform a suitable off-site 
restoration program in combination with the filling of the existing degraded wetland fragment to 
establish a stable and logical boundary between urban and wetland areas. Further, feasible 
mitigation measures have been provided to minimize adverse environmental effects of this 
action. Therefore, it is evident by these facts and history that in this instance the Coastal Act 
allows the filling of the subject degraded wetland fragment in conjunction with the proposed 
Restoration Plan at the Shipley Nature Center, pursuant to Coastal Act Section 30233(7) and the 
Guidelines. 

Compliance with the California Coastal Commissions Statewide Interpretive Guidelines 

The Guidelines mandate a series of criteria that must be satisfied in order for an off-site 
restoration project to be permitted in conjunction with the filling of an existing wetland. The 
letter from LSA Associates, Inc. [Exhibit 9] provides a thorough discussion of those more 
detailed criteria. It is clear that in every instance the proposed Restoration Plan meets those 
criteria. 

Compliance with CEQA 

Subject 0.8 acre Degraded Wetland Fragment 
The subject CDP is covered by Addendum to SEIR 82-2, which was approved by the City 
Council of the City of Huntington Beach on September 14, 1998. 

Physical Work at Shipley Nature Center 
The restoration work planned at the Shipley Nature is categorically exempt from further 
environmental review pursuant to California Environmental Quality Act § 15304(d). The 
following provisions will be met: 
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2. No grading will occur in existing wetlands. (Removal of Arundo, an invasive exotic plant 
species, from existing wetland areas pursuant to the approved Restoration Plan is allowed.) 

3. The excavated soils will be kept on-site in Central Park for future use. (Vegetative matter 
will be removed from the soil as directed by the Department of Community Services.) 

Conclusions 

The proposed coastal development permit is to enable the filling of a small (less than one acre) 
isolated and degraded wetland fragment located west of Beach Boulevard and north of Pacific 
-Coast Highway in the City of Huntington Beach as a part of the implementation of a 2.4 acre 
wetland and riparian woodland habitat restoration program within the Shipley Nature Center. 
The proposed activity is the feasible and least environmentally damaging alternative for 
protecting and enhancing the resource values associated with the existing degraded wetland. The 
Restoration Plan will be conducted with the approval of the USACE, the CDFG and other 
applicable authorities. Additionally, the proposed coastal development permit and Restoration 
Plan complies with the City's Local Coastal Program, the Coastal Act together with the 
California Coastal Commission's Statewide Interpretive Guidelines, and the California 
Environmental Quality Act 

Attachments: 

Recommended Findings 
Recommended Conditions of Approval 
Exhibits 1 through 10 
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1. The project, as proposed or as modified by conditions of approval, is consistent with the 
General Plan, including the Local Coastal Program. (HBMC 245.30-A-1] 

2. The project is consistent with the requirements of the Downtown Specific Plan, the 
Conservation Overlay established in the Plan, as well as other applicable provisions of the 
Municipal Code. [HBMC 245.30-A-2] 

3. The project does not create a demand on infrastructure in a manner inconsistent with the 
Local Coastal Program. [HBMC 245.30-A-3] 

4. The project conforms with the public access and public recreation policies of Chapter 3 of 
the California Coastal Act. [HBMC 245.30-A-4] 

5. Leaving the existing degraded wetland fragment in its current condition is not the least 
environmentally damaging alternative due to a number of factors, including: 

(i) the primary water supply for the wetland is polluted urban runoff which together . 
with petroleum deposits below the surface will result in unacceptable and/or 
worsening water quality; 

(ii) the site is small, extremely isolated and surrounded by roadways and urban uses 
exposing the wetland and potential wildlife to light and noise impacts, as well as 
traffic hazards as wildlife transits to and from the larger wetland habitat east of 
Beach Boulevard, resulting in a continued decrease in habitat value; and 

(iii) the site is subject to increasing dominance of invasive alien plant species further 
diminishing what little habitat value is remaining. 

6. On-site restoration of the subject degraded wetland fragment is not feasible because the 
wetland fragment is not capable of recovering and maintaining a high level of biological 
productivity due to a number of factors, including: 

{i) the primary water supply for the wetland is polluted urban runoff which together 
with petroleum deposits below the surface will result in unacceptable water 
quality not compatible with a healthy, viable ecosystem; 

(ii) the site is surrounded by roadways and urban uses exposing the wetland and 
potential wildlife to impacts ofligbt, noise and traffic hazards; 

(iii) the wetland is freshwater in nature and therefore dissimilar from the only nearby 
wetland east of Beach Boulevard which is a salt marsh subject to tidal influence; 

(iv) the wetland is so small (less than one acre) that it cannot support significant 
wildlife populations or provide sufficient habitat area for a diverse ecosystem; 
and, 

(v) the wetland is extremely isolated from other larger wetland ecosystems and lacks 
functionality resulting in a lack of contribution to species diversity and a lack of 
resilience to impacts, including extreme weather conditions. 
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7. Off-site restoration at the Shipley Nature Center and filling of the existing degraded wetland 
fragment to establish a logical and stable boundary between wetland and urban areas is the 
only feasible and least environmentally damaging alternative for the protection and 
enhancement of the resource values associated with the existing degraded wetland fragment. 

8. Restoration at the Shipley Nature Center is the most appropriate off-site restoration 
alternative available for a number of reasons, including: 

(i) the Shipley Nature Center is located in the same general region as the subject 
degraded wetland; 

(ii) it possesses a larger, existing wetland habitat of a freshwater character similar to 
the existing degraded wetland fragment and will benefit from the addition of more 
wetland area as well as more native riparian woodland habitat; 

(iii) it is in a fenced, protected area of the City's Central Park system; 

(iv) it enjoys the oversight of a full-time park ranger at the premises; and 

(v) the restoration program will additionally expand the education and enjoyment 
benefits for park users. 

{vi) no other alternative potential wetland restoration site possessing similar qualities 
or located with the same general region has been found to exist. 

9. Restoration at the Shipley Nature Center can only be feasibly achieved by the filling of the • 
subject degraded wetland as such option is the only means available to the City to finance the 
costs for such restoration. Further, such financing option was arranged after extensive 
analysis and negotiation by the City on a host of issues including the cost of the restoration 
program at the Shipley Nature Center, and was approved by the City after several public 
hearings. 

10. The subject degraded wetland fragment does not provide significant habitat value to wetland 
fish and wildlife species, and is not used by any rare or endangered species. 

11. Fill of the existing degraded wetland fragment will establish a stable and logical boundary 
between urban and wetland areas by fixing Beach Boulevard as the boundary between urban 
uses to the west and the existing salt marsh wetlands to the east. Such action reduces 
potential impacts to wildlife that might otherwise attempt transit of Beach Boulevard 
between wetland habitats, and is consistent with the land use plan of the LCP as expressed in 
the Downtown Specific Plan. Additionally, Beach Boulevard is a permanent State highway 
and therefore a stable boundary. 

12. The filling of the subject degraded wetland fragment as a part of the proposed Restoration 
Plan at the Shipley Nature Center: 

(i) does not alter presently occurring plant and animal populations in the ecosystem 
in a manner that would impair long-term stability of the ecosystem; i.e., natural 
species diversity, abundance and composition are essentially unchanged as a • 
result of the project; ·--· 
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(ii) does not harm or destroy a species that is rare or endangered; 
(iii) does not harm a species or habitat that is essential to the natural biological 

functioning of a wetland or estuary; and, 
(iv) does not significantly reduce consumptive (e.g., fishing, aquaculture and hunting) 

or nonconsumptive (e.g., water quality and research opportunity) values of a 
wetland or estuarine ecosystem. 

13. The filling of the subject degraded wetland fragment as a part of the proposed Restoration 
Plan at the Shipley Nature Center complies with applicable requirements of the California 
Coastal Commission's Statewide Interpretive Guidelines which are incorporated by reference 
into the approved Downtown Specific Plan which is the implementation plan of the City's 
approved Local Coastal Program . 
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l) A final Habitat Planting Plan, Wetland Basin Excavation Plan and Temporary Irrigation Plan 

consistent with the Restoration Plan (HMMP) shall be prepared by the applicant and 
approved by the City Landscape Architect and the Department of Community Services. 

2) Work within the Shipley Nature Center shall be subject to the following: 

a) All work within the Shipley Nature Center shall be conducted by a qualified habitat 
restoration contractor pursuant to a written contract from The Robert Mayer Corporation 
approved by the Dep~ent of Community Services. 

b) No work shall occur until such contractor has provided proof of workman's compensation 
insurance and provided a certificate of insurance evidencing general liability coverage 
naming the City of Huntington Beach as an additional insured pursuant to City 
regulations. 

c) All work shall be conducted on dates and times authorized in advance by the Department 
of Community Services and shall be performed consistent with the approved final Habitat 
Planting Plan, Wetland Basin Excavation Plan and Temporary Irrigation Plan. 

d) The walking trail around the Shipley Nature Center shall be preserved and relocated as 
shown on the Wetland Basin Excavation Plan. The trail will be raised as is feasible and • 
necessary to protect it from inundation in periods of high water level. 

e) No mature trees will be removed. 

f) No grading will occur in existing wetlands. (Removal of Arundo, an invasive exotic 
plant species, from existing wetland areas pursuant to the approved Restoration Plan is 
allowed.) 

g) The excavated soils will be kept on-site in Central Park for future use, and will be placed 
at a location as specified by the Department of Community Services. Vegetative matter 
will be removed from the soil as directed by the Department of Community Services. 

3) Filling or disturbance of the existing degraded wetland west of Beach Boulevard shall be 
allowed only if all of the following bas occurred: 

a) USACE has issued a verification that such activity is allowed under Nationwide Permit 
No. 26, and such activity is only taken in compliance with all applicable conditions stated 
byUSACE. 

b) CDFG has entered into a Section 1603 Streambed Alteration Agreement with the 
applicants and such activity is only taken in compliance with all applicable conditions 
stated in such agreement. 

c) Substantive physical work pursuant to the Restoratior. Plan (HMMP) has commenced at 
the Shipley Nature Center pursuant to a written contract from The Robert Mayer • 
Corporation with a qualified habitat restoration contractor approved by tile Department of 
Community Services. 
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Recommended Conditions of Approval 
March 17,1999, Page 1 
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d) The Robert Mayer Corporation provides proof of financing approved by the Director of 
Community Services sufficient to complete the restoration program at the Shipley Nature 
Center pursuant to the Restoration Plan {HMMP), including five years of monitoring and 
maintenance activities, pursuant to a budget approved by the Director . 
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1. Conservation Overlay (Excerpt from City of Huntington Beach Downtown Specific Plan) 

2. Interim Report, Feasibility Analysis Off-Site Wetlands Mitigation Areas, Vail Speck 
Taylor, Inc., May 24, 1989 

3. Request for City Council Action, May 6, 1991, and Shipley Nature Center Habitat 
Enhancement and Creation Program, Vail Speck Taylor, Inc., September 20, 1990 

4. Letter from California Department ofFish and Game, February 19, 1991 

S. Letter from United States Army Corps of Engineers, December 11, 1990 

6. Letter from California Coastal Commission, August 19, 1991 

7. Biological Resources Evaluation and Jurisdictional/Wetland Delineation, LSA, 
February 4, 1998 

8. Letter from California Regional Water Quality Control Board, Santa Ana Region, • 
February 22, 1999 

9. Letter from LSA Associates, Inc, March 17, 1999 

10. Habitat Mitigation and Monitoring Plan (HMMP) For The Waterfront Development, 
Huntington Beach, CA -A Conceptual Plan to Establish Native Habitat Areas on 2.4 Acres 
in the Donald G. Shipley Nature Center at Huntington Central Park", LSA 
Associates, Inc., December 18, 1998 
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Exhibits to 
Coastal Development Permit Request 

Implementation of a Wetland Restoration Project 
March 17, 1999 

Conservation Overlay (Excerpt from City of Huntington Beach Downtown Specific Plan) 

Interim Report, Feasibility Analysis Off-Site Wetlands Mitigation Areas, Vail Speck 
Taylor, Inc., May 24, 1989 

Request for City Council Action, May 6, 1991, and Shipley Nature Center Habitat 
Enhancement and Creation Program, Vail Speck Taylor, Inc., September 20, 1990 

Letter from California Department ofFish and Game, February 19, 1991 

Letter from United States Army Corps of Engineers, December 11, 1990 

Letter from California Coastal Commission, August 19, 1991 

Biological Resources Evaluation and Jurisdictional/Wetland Delineation, LSA, 
February 4, 1998 

Letter from California Regional Water Quality Control Board, Santa Ana Region, 
February 22, 1999 

Letter from LSA Associates, Inc, March 17, 1999 

Habitat Mitigation and Monitoring Plan (HMMP) For The Waterfront Development, 
Huntington Beach, CA -A Conceptual Plan to Establish Native Habitat Areas on 2.4 Acres 
in the Donald G. Shipley Nature Center at Huntington Central Park", LSA 
Associates, Inc., December 18, 1998 
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OFFICE of ZONING ADMINISTRATOR 
CITY Of HUNTINGTON BEACH·CALIFORNIA .. 

TO: 

NOTICE OF ACTION P.o. aox 190·92648 
COASTAL DEVELOPMENT PERMIT NO. 99-05PHONE(714) 536·5271 

APPEALABLE DEVELOPMENT r· •· · r-.. ,.,. .. "' r,...,. ~ 
e t .. :. ; '~. :. ~ \: ~ L~ ~. > 

South Coast Area Office 
California Coastal Commission 
200 Oceangate, 1Oth Floor 
Long Beach, CA 90802-4302 
Attn: Theresa Henry 

"'",;; · 1 \... :~ ·;.:;I L ·., · , ~...: il 

AU3 ;) - 1999 

c,~~!fC~:>~!A 
COA5:iAl C0:/.t.USSiOi'J 

APPLICANT: The Robert L. Mayer T~ c/o The Robert Mayer Corporation, 
P.O. Box 8680, Newport Beach, California 92658 

PROPERTY OWNER: 

REQUEST: 

LOCATION: 

City of Huntington Beach Redevelopment Agency 
2000 Main Street, Huntington Beach, California 92648 
To grade/fill approximately 0.8 acres ofisolated, degraded wetland 
area (which will be mitigated by the implementation of a wetland 
and riparian woodland restoration habitat program involving 2.4 
acres at the Donald G. Shipley Nature Center). 
Northwest comer of Pacific Coast Highway and Beach Boulevard 

• 

PROJECT PLANNER: 
(Waterfront Development maste~plan area) • 
Amy Wolfe 

COASTAL STATUS: 

DATE OF APPEAL 
EXPIRATION: 

APPEALABLE 

July 7, 1999 

The above application was acted upon by the Zoning Administrator of the City of Huntington 
Beach on June 23, 1999, and the request was Conditionally Approved. 

Under the provisions of the Huntington Beach Zoning and Subdivision Ordinance, the action 
taken by the Zoning Administrator is final unless an appeal is filed to the Planning Commission 
by the applicant or an aggrieved party. Said appeal must be in writing and must set forth in 
detail the actions and grounds by and upon which the applicant or interested party deems himself 
aggrieved. 

As of July 7, 1999, there have been no appeals filed on the above entitlement. T" "'·'H_., 1 ,~:: .... •(:f,l co As~ i\t c~.·j·W~~.,.,\J!i 
If there are any further questions, please contact Amy Wolfe at 536-5271. · 

Ramona Kohlman, Secretary 
Huntington Beach Zoning Administrator 

Attachment: Notice of Local Action for Coastal Development Permit No. 99-05 
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OFFICE of ZONING ADMINISTRATOR 
CITY OF HUNTINGTON BEACH·CALIFORNIA 

NOTICE OF ACTION 

June 24, 1999 

P. 0. BOX 190·92648 
PHONE (714) 536·5271 

PETITION DOCUMENT: COASTAL DEVELOPMENT PERMIT NO. 99-05 
(WATERFRONT WETLANDS) 

APPLICANT: 

PROPERTY OWNER: 

REQUEST: 

LOCATION: 

PROJECT PLANNER: 
COASTAL STAlUS: 

Dear Applicant: 

The Robert L. Mayer Trust, c/o The Robert Mayer Corporation, 
P .0. Box 8680, Newport Beach, California 92658 
City of Huntington Beach Redevelopment Agency 
2000 Main Street, Huntington Beach, California 92648 
To grade/fill approximately 0.8 acres of isolated, degraded wetland 
area (which will be mitigated by the implementation of a wetland 
and riparian woodland restoration habitat program involving 2.4 
acres at the Donald G. Shipley Nature Center). 
Northwest comer of Pacific Coast Highway and Beach Boulevard 
(Waterfront Development masterplan area) 
Amy Wolfe 
APPEALABLE 

Your application was acted upon by the Zoning Administrator of the City of Huntington Beach 
on June 23, 1999, and your request was: · 

Approved 
X Conditionally Approved 

Denied 
Withdrawn 

Under the provisions of the Huntington Beach Zoning and Subdivision Ordinance, the action 
taken by the Zoning Administrator is final unless an appeal is filed to the Planning Commission 
by the applicant or an aggrieved party. Said appeal must be in writing and must set forth in 
detail the actions and grounds by and upon which the applicant or interested party deems himself 
aggrieved. Said appeal must be accompanied by a filing fee of $200.00 if filed by a single family 
dwelling property owner appealing a decision on his own property and $690.00 if filed by any 

COASTAl COMMJSSWN 

EXHIBiT # .}!? ............... . 
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Coastal De,·elopment Permit No. 99-05 
Page No.2 

other party. The appeal shall be submitted to the Department of Planning within ten (10) 
working days of the date of the Zoning Administrator's action. There is no fee for the appeal of a 
Coastal Development Permit to the California Coastal Commission. 
In your case. the last day for filing an appeal is July 7, 1999. 

This project is in the Appealable portion of the Coastal Zone. 

Action taken by the Zoning Administrator may not be appealed directly to the Coastal 
Commission unless Title 14, Section 13573 of the California Administrative Code is applicable. 
Section 13573(a)(3) states that an appeal may be filed directly with the Coastal Commission if 
the appellant was denied the right of local appeal because local notice and hearing procedures for 
the development did not comply \vith the provisions of this article. The other three grounds for 
direct appeal do not apply. 

lfthe above condition exists, an aggrieved person may file an appeal within ten (10) working 
days, pursuant to Section 30603 of the Public Resources Code, in writing to: 

South Coast Area Office 
California Coastal Commission 

200 Oceangate, lOth Floor . 
Long Beach, CA 90802-4302 

Attn: Theresa Henry 
(562) 590-5071 

The Coastal Commission review period will commence after the City appeal period has ended 
and no appeals have been filed. Applicants will be notified by the Coastal Commission as to the 
date of the conclusion of the Coastal Commission review. Applicants are advised not to begin 
construction prior to that date. 

Provisions of the Huntington Beach Zoning and Subdivision Ordinance are such that an 
application becomes null and void one (1) year after the fmal approval, unless actual construction 
has begtm. 

FINDINGS FOR APPROVAL- COASTAL DEVELOPMENT PERMIT NO. 99-05: 

1. Coastal Development Permit No. 99-05 for the grading and filling of0.8 acres ofwetlands in 
conjunction with a habitat restoration program, as modified by conditions of approval, 
conforms \\lith the General Plan (HBZSO 245.30-A-1), including the Local Coastal Program 
(HBZSO 245.30-A-3). The existing freshwater wetlands represent a small, fragmented, 
isolated and degraded habitat which functions minimally as a biological resource.· The 
project site is located within the Do·wntown Specific Plan Area, District No. 8 (High Density 

• 

• 
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Residential) and is subject to a Conservation Overlay (HBZSO 245.30-A-2) which allows 
other restoration options to be undertaken, pursuant to the Coastal Commission's "Statewide 
Interpretive Guidelines for Wetlands and other Wet Environmentally Sensitive Habitat 
Areas" for wetland sites of less than one acre in size. Off-site restoration represents the best 
means of addressing issues associated with the value of the subject wetland area. The City of 
Huntington Beach approved the concept of the Donald G. Shipley Nature Center Habitat 
Enhancement and Creation Program (May of 1991) to provide 2.4 acres of off-site mitigation 
for the Waterfront Development wetlands. 

2. The project is consistent with the requirements of the CZ Overlay District, Downtown 
Specific Plan District No. 8 (High Density Residential), as well as other applicable provisions 
of the Municipal Code. Grading and filling of the subject will not be injurious to the general 
health, welfare and safety, nor detrimental or injurious to the value of the property and 
improvements of the neighborhood or the City in general. The project will augment 
expansion of the Donald G. Shipley Nature Center natural habitat thus providing additional 
educational and recreational benefits to Huntington Beach residents. 

3. The subject proposal will not create a demand on infrastructure in a manner that is 
'inconsistent with the Local Coastal Program, Downtown Specific Plan and the Amended and 
Restated.Development Agreement by and between the City of Huntington Beach and Mayer · 
Financial, L lD, and the Waterfront Hotel, LLC. Development Agreement (Rec. No. 
19980838602) adopted on September 21, 1998. 

4. The development conforms with the public access and public recreation policies of Chapter 3 
of the California Coastal Act. The project will not interfere with the public access to any 
coastal amenity. 

S. The project does not fall under the Coastal Commission's ~'retained jurisdiction" over 
"tidelands, submerged lands and Public Trust lands". The project is occurring on private 
property and there has never been an issue of "public trust" lands and therefore the "public 
trusts lands" exclusion is irrelevant. The reference to "submerged lands" is similarly not 
applicable as this property, while wet from time to time, is not submerged or underwater. 
The project does not involve any "tidelands" as the degraded wetland fragment is not tidally 
influenced. 

6. The California Coastal Commission has declined to assert federal consistency jurisdiction for 
the project due to the following: a) the project has or will receive a locally issued coastal 
development permit and is located within an area where such permits are appealable to the 
Coastal Commission; and b) the proposed project does not significantly affect coastal 
resources or raise coastal issues of greater than local conce1.u.. 

COASTAl COMMISSION 
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7. The California Department ofFish and Game (CDFG) has reviewed and approved the 
Habitat Mitigation and Monitoring Program (HMMP) concept for the project and has entered 
into an Agreement Regarding Proposed Stream or Lake Alteration (1603 .Agreement) with 
the Robert Mayer Corporation, dated Aprill999. The subject Agreement includes measures 
to protect fish and wildlife resources during the work of the project 

8. The California Regional Water Quality Control Board has, pursuant to the Clean Water Act 
Section 401, reviewed the proposed project and has certified that the project will not violate 
State water quality standards and has issued a waiver of water quality certification. (February 
1999). 

9. Leaving the existing degraded wetland fragment in its current condition is not the least 
environmentally damaging alternative due to a number of factors, including: a) the primary 
water supply for the wetland is polluted urban runoff which together with petroleum deposits 
below the surface will result in imacceptable and/or worsening water quality; b) the site is 
small, extremely isolated and surrounded by roadways and urban uses exposing the wetland 
and potential wildlife to light and noise impacts, as well as 1raffic hazards as wildlife transits 
to and from the larger habitat area east of Beach Boulevard, resulting in a continued decrease 
in habitat value; and c) the site is subject to increasing dominance of invasive alien plant 
species further diminishing any remnants of habitat value on the project site. 

10. On-site restoration of the subject degraded wetland fragment is not feasible because the 
wetland area is not capable of recovering and maintaining a high level of biological 
productivity due to numerous factors including; a) the primary water supply for the wetland 
is urban runoff which will together with petroleum deposits below the surface will result in 
unacceptable water quality not compatible with a healthy, viable ecosystem; b) the site is 
surrounded by roadways and urban uses exposing the wetland and potential wildlife to 
impacts of light, noise and traffic hazards; c) the wetland is freshwater in nature and 
therefore dissimilar from the only nearby wetland east of Beach Boulevard which is a salt 
marsh subject to tidal influence; d) the size of the wetland fragment (0.8 acre) can not 
support significant wildlife populations or provide significant habitat area for a diverse 
ecosystem; and e) the wetland is extremely isolated from other larger wetland ecosystems 
and lacks functionality resulting in a lack of contribution to species diversity and a lack of 
resilience to impacts, including extreme weather conditions. 

11. Off-site restoration at the Shipley Nature Center and filling of the existing degraded wetland 
fragment to establish a logical and stable boundary between wetland and urban areas is the 
only feasible and least environmentally damaging alternative for the protection and 
enhancement of the resource values associated with the existing degraded wetland fragment 

Pt.GE .. $.'.. ... OF ./l. ...... 
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12. Restoration at the Shipley Nature Center is the most appropriate off-site restorati~n 
alternative available for numerous reasons inclusive of the following; a) the Shipley Nature 
Center is located in the same general region as the subject degraded wetland; b) it possesses 
a larger, existing wetland habitat of a freshwater character similar to the existing degraded 
fragment and will benefit from the addition of more wetland area as well as more native 
riparian woodland habitat; c) it is fenced, protected area of the City's Central Park system; d) 
it enjoys the oversight of a full time park ranger at the premises; e) the restoration program 
will additionally expand the education and enjoyment benefits for park users; and f) no other 
potential wetland restoration site possessing similar qualities or located within the same 
general region has been found to exist. 

13. Restoration at the Shipley Nature Center can only be feasibly achieved by the filing of the 
subject degraded wetland as such option is the only means available to the City to finance the 
costs for such restoration. Further, such financing option arranged after extensive analysis 
and negotiation by the City on a host of issues including the cost of the restoration program at 
the Shipley Nature Center, and was approved by the City after several public hearings. 

14. Filling the existing degraded wetland fragment will establish a stable and logical boundary 
between urban and wetland areas by fixing Beach Boulevard as the boundary between the 
urban uses to the west and the existing salt marsh wetlands to the east. Such action reduces 
potential impacts to wildlife that might otherwise attempt transit of Beach Boulevard 
between wetland habitats. 

15. The filling of the subject degraded wetland fragment as a part of the proposed restoration 
plan at the Shipley Nature Center; a) does not alter presently occurring plant and animal 
populations in the ecosystem in a manner that would impair long-term stability of the 
ecosystem (e.g. actual species diversity, abundance and composition are essentially 
unchanged as a result of the project); b) does not harm or destroy a species that is rare or 
endangered; c) does not harm a species or habitat that is essential to the natural biological 
functioning of a wetland or estuary; and d) does not significantly reduce consumptive (e.g., 
fishing, aqua-culture and hunting) or non-consumptive (e.g. water quality and research 
opportunity) values of a wetland or estuarine ecosystem. 

16. The filling of the subject degraded wetland fragment as a part of the proposed restoration 
plan at the Shipley Nature Center complies 'With applicable requirements of the California 
Coastal Commission's Statewide Interpretive Guidelines which are incorporated by reference 
in the approved Downtown Specific Plan which is the implementation plan of the City's 
approved Local Coastal Program. 

COASTAl COMMISSION 
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CONDITIONS OF APPROVAL- COASTAL DEVELOPMENT PERMIT NO. 99-05: 

1. All necessary Local, Regional, State and Federal agency approvals shall be secured prior to 
commencement of any project activities associated with CDP No. 99-05. · 

2. COP No.99-05 shall comply with all applicable agreement(s) and permit conditions of 
project approval imposed by Local, Regional, State and Federal Agencies. 

3. CDP No. 99-05 shall comply with all applicable SEIR. 82-2 and Addendum to SEIR 82-2 
mitigation measures inclusive of the following Biotic Resources-Onsite Wetlands and Biotic 
Resources-Adjacent Wetlands mitigation measures: 

a) Subject to the approval ofthe Coastal Commission, as agreed upon by the City staff and 
Sate Department ofFish and Game staff, the amount of wetland area that shall be 
mitigated for is 0.8 acres. (Addendum to SEIR 82-2/ Mitigation Measure No. 7) 

b) To mitigate for the loss of on-site wetlands, the Applicant shall prepare a detailed wetland 
restoration plan that complies with the Coastal Act requirements discussed above and 
Department ofFish and Game criteria. Further discussion with the DFG, and U.S. Fish 
and Wildlife Service will be necessary to determine the most appropriate restoration site, 

• 

the type of wetland to be restored, the monitoring plan, and other considerations. If off • 
site mitigation is deemed appropriate, preference shall be given to enhancing/restoring 
wetland sites located within the City of Huntington Beach. These issues will be clarified 
prior to City of Huntington Beach review of the Coastal Development Permit for the 
affected phase of the project. {Addendum to SEIR. 82-21 Mitigation Measure No. 8) 

c) Full mitigation of the 0.8 acre site shall be completed prior to the subject wetland sit~ 
being altered by the proposed project. No development permits for grading, construction 
or otherwise, shall be issued for the impacting phase until full mitigation has been 
accomplished. The mitigation measure(s) is subject to the approval of the City, and the 
California State Department ofFish and Game. The restoration plan shall generally state 
when restoration work will commence and terminate, shall include detailed diagrams 
drawn to scale showing any alteration to natural landforms, and shall include a list of 
plant species to be used, as well as the method of plant introduction (i.e., seeding, natural 
succession, vegetative transplanting, etc.). This condition does not preclude fulfiJJment 
of the mitigation requirement through the payment of an in-lieu fee consistent with the 
Coastal Commission's adopted wetland guidelines and the Huntington Beach Local 
Coastal Program. (Addendum to SEIR 82-21 Mitigation Measure No. 9) 

- • 
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d) Prior to the alteration of the on-site wetland area, a coastal development permit shall be 
obtained from the City of Huntington Beach. (Addendum to SEIR 82-2/ Mitigation 
Measure No. 1 0) · 

e) Subsequent to City of Huntington Beach and Regional Water Quality Control Board 
approval of an appropriate wetland mitigation plan, and prior to the filling of the on-site 
wetland area, a 404 permit from the Corps of Engineers shall be obtained. (Addendum to 
SEIR 82-21 Mitigation Measure No. 11} 

f) Prior to the alteration of the overall project site by grading or filling activity, a 
hydrological analysis of the drainage patterns affecting the onsite wetland area or 
adjacent wetland area shall be conducted by the developer. Such analysis shall determine 
the drainage effects on the wetland portion of the site. No development, grading or 
alteration of the project site shall occur which affects the wetlands or adjacent wetlands 
without fully analyzing the affects on the onsite wetland and adjacent wetland. The 
developer shall provide evidence to the City and to the Department ofFish and Game that 
the project's runoff management system will deliver approximately the same amount of 
freshwater urban runoff to these wetlands as under existing conditions, and in 
appr~ximately the same seasonal pattern. This evidence shall include; i) a hydrological 
analysis comparing the existing and post-project water supply, and ii) drawings and a 
description of the runoff conveyance system in sufficient detail for a qualified engineer to 
judge its adequacy. The State Department ofFish and Game shall be consulted regarding 
alteration of the drainage pattern of the site, which may affect the above-mentioned 
wetlands. The developer shall provide the Planning Department with a written report 
substantiating compliance with this mitigation measure prior to submittal of grading 
plans or permit issuance for each phase. (Addendum to SEIR 82-21 Mitigation Measure 
No. 12) 

g) If the developer proposes to increase or decrease the water supply to the wetlands east of 
Beach Boulevard, or to change the seasonal pattern, the developer shall provide, in 
addition to the evidence required in the prior mitigation measure, a biological analysis 
demonstrating that there would be no significant adverse impacts on the wetlands or 
associated wildlife. (Addendum to SEIR 82-21 Mitigation Measure No. 13) 

4. Prior to issuance of a rough or precise grading permit which would result in the filling or 
disturbance of the existing degraded wetland area west of Beach Boulevard the developer 
(The Robert Mayer Corporation) shall comply with the following conditions: 

a) Proof of sufficient funding to complete the Habitat Mitigation and Monitoring Program 
(HM:MP) for the Waterfront Development at the Donald G. Shipley Nature Center 
pursuant to the wetland restoration plan (HM:MP), and five years of monitoring and 

COASTAL COMMISSION 
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maintenance activities shall be submitted to the City of Huntington Beach Planning 
Department. 

b) A conservation easement shall be recorded against the Donald G. Shipley Nature Center 
wetlands mitigation site. The conservation easement shall run with the land and obligate 
the permittee or their successor or assignees to maintain the mitigation site as specified in 
the Habitat Mitigation and Monitoring Plan in perpetuity. A copy of said record shall be 
forwarded to the Department of the Army, Corps of Engineers. 

c) Written documentation, issued by the Department of the Army, Corps of Engineers, 
verifying that all proposed project activities are authorized under Nation\'\-ide Permit 
(NWP) No. 26, and will only be undertaken subject to compliance with all applicable 
NWP Special and General Conditions shall be submitted to the City of Huntington Beach 
Planning Department 

S. A fmal Habitat Planting Plan, Wetland basin Excavation Plan and Temporary Irrigation Plan 
consistent with the Habitat Mitigation and Monitoring Proposal (HMJvfi>) for the Waterfront 
Development at the Donald G. Shipley Nature Center shall be prepared by the developer and 
approved by the City Landscape Architect, Department of Public Works, and the Department 
of Con:ul:iunity Services. 

6. Work activities within the Donald G. Shipley Nature Center shall be subject to the following: 

a) All work shall be conducted on dates and times authorized in advance by the Department 
of Community Services and shall be performed consistent with the approved final Habitat 
Planting Plan, Wetland Basin Excavation Plan and Temporary Inigation Plan by a 
qualified habitat restoration contractor. 

b) The walking trail around the Shipley Nature Center shall be preserved and-relocated as 
shown on the Wetland Basin Excavation Plan. The trail will be raised as is feasi'ble and 
necessary to protect it from inundation in periods of high water level. 

c) No mature trees shall be removed. 

d) No grading will occur in existing wetlands. (Removal of Arundo, an invasive exotic 
plant species, from the existing wetland areas pursuant to the approved Restoration Plan 
is allowed). 

e) The peat and good quality excavated soils will be stockpiled in Central Park for future 
use, and will be placed and distributed as specified by the Department of Public Works 
Park Supervisor or Landscape Architect and Community Services Department. 

• 
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Vegetative matter will be removed from the soil as directed by the Department of Public 
Works Park Supervisor or Landscape Architect and the Depa.rtnlent of Community 
Services and will be disposed of legally off-site at a suitable green waste facility or a 
local landfill. A stockpile permit shall be obtained from the Public Works Department 
based on an approved grading plan and truck haul master plan. 

7. The Planning Director ensures that all conditions of approval herein are complied with. The 
Planning Director shall be notified in writing if any changes to the subject request are 
proposed as a result of the plan check process. Grading permits shall not be issued until the 
Planning Director has reviewed and approved the proposed changes for conformance with the 
intent of the Zoning Administrator's action and the conditions herein. If the proposed changes 
are of a substantial nature, an amendment to the original entitlement reviewed by the Zoning 
Administrator may be required pursuant to the HBZSO. 

INFORMATION ON SPECIFIC CODE REQUIREMENTS; 

1. Coastal Development Permit No. 99-05 shall not become effective until the ten day 
~California Coastal Commission appeal period has elapsed . 

2. Coastal Development Permit No. 99-05 shall become null and void unless exercised within 
one year of the date of final approval or such extension of time as may be granted by the 
Director pursuant to a written request submitted to the Department of Planning a minimum 
30 days prior to the expiration date. 

3. The Zoning Administrator reserves the right to revoke Coastal Development Permit No. 99-
05, pursuant to a public hearing for revocatioDt if any violation of these conditions or the 
Huntington Beach Zoning and Subdivision Ordinance or Municipal Code occurs. 

4. An encroachment permit shall be required for all work within the right-of-way. (PW) 

S. The applicant shall submit a check in the amount of$38.00 for the posting of the Notice 
of Determination at the County of Orange Clerk's Office. The check shall be made out 
to the Countv of Orange and submitted to the Department of Planning within two (2) 
days of the Zoning Administrator's action. 

The Department of Planning will perform a comprehensive plan check relating to all Municipal 
Code requirements upon submittal of your completed drawings. 

Please be advised that the Zoning Administrator reviews the conceptual plan as a basic request · 
for entitlement of the use applied for in relation to the vicinity in which it is proposed. The 
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conceptual plan should not be construed as a precise plan reflecting conformance. to all Code 
requirements. 

It is recommended that you immediately pursue completion of the Conditions of Approval and 
address all requirements of the Huntington Beach Municipal Code in order to expedite the 
processing of your total application. 

I hereby certify that Coastal Development Permit No. 99-05 was Conditionally Approved by the 
Zoning Administrator of the City of Huntington Beach, California, on June 23, 1999, upon the 
foregoing conditions and citations. 

~~ 
Herb Fauland 
Zoning Administrator 

xc: California Coastal Commission 

HF:AW:rmk 
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STATE OF CA!.IFORNIA ·THE RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
Sollth Coast A,.• Off'a 

· 200 Oceangata. 10th Floor 
Long s .. c~~. CA 10802 ... 302 
(!62) 510-1071 

APPEAL fROM COASTAL PERMIT 
DECISION OF LOCAL GOVERNMENT 

(Commission Fora D> 

Please Review Attached Appeal Information Sheet Prior To Completing 
This Form. 

Coamiesioner Estolano 

SECTION I. AppellantCs> 

Name, mailing address and telephone number of appe11antCs>: 

Commissioner Estolano 

Commissioner Kava (562 ) 590-5071 
Zip Area Code Phone No. 

SECTION II. Decision Being Appealed 

1. Name of local~ 
government: Ci t:r of Huntington Beach 

2. Brief description of development being 
appealed: Fill of 0.8 acre wetland 

3. Development's location (street address. assessor's parcel 

PETE WILSON. Go~m 

no., cross street, etc.): NW corner of Pacific Coast Bichyay 
and Beach Boulevard 

4. Dessription of decision being appealed: 

a. Approve 1: no speci a 1 condi ti.ons : _________ _ 

b. Approve 1 w1 th spec ia 1 cond1 t1 ons : __ I=I;;.;._ _____ _ 

c. Denial=-------------------
Note: For jurisdictions with a total LCP, denial 

decisions by a local government cannot be appealed unless 
the development is a .ajor energy or public works project. 
Denial decisions by port governments are not appealable. 

JO BE COMPLETED BY QOMMISSIQN: 

APPEAL NO: A-5-BNB-99-,..7) 

DATE FILED: Jul7 26, 1999 A- 5'- ;.+rJ6 · 9 9- ;::;7) 

DISTRICT: South Coast/LpngBeach APPEAL 



APPEAL FROM QOASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2) 

·s. Decision being appealed vas made by (check one>: 

a. !_lPlanntng Director/Zoning 
Administrator 

c. __ Planning Commission 

b. __ City Council/Board of 
Supervisors 

d. _Other _____ _ 

6. Date of 1 oca 1 government ' s dec h 1 on: _ __...~~Ju.~nwn..c.e-2"'3~. ...J1L..:;9~9t.;l9t----

7. Loca 1 government • s ft 1e number (1 f any>: ...... c~.~.~n~P......;9.,.9~J.t·..,n....,sL------

SECTION III. Identification of Other Interested Persons 

Give the names and addresses of the follovtng parties. CUse 
additional paper as necessary.) 

a. Name and mailing address of permit applicant: 
Robert Mayer Corporation 
Box 8680 
Newport Beach, CA. 92658 

b. Names and mailing addresses as available of those who testified 

• 

Ce1ther verbally or in vr1ting> at the city/county/port hearingCs). • 
Include other parties vhich you knov to be interested and should 
receive notice of this appeal. 

(1) -------------------------------------------

(2) -----------------------------------------

(3) ----------------------------------------...-

(4) -------------------------------------------

SECTION IV. Reasons Suppprting Ibis Appeal 

Note: Appeals of local government coastal perm1t decisions are 
limited by a variety of factors and requirements of the Colstal 
Act. Please rev1ev the appeal information sheet for ass1stance 
in completing this section. which continues on the nut page. • 
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3> 

State briefly your reasons for this appeal. Include a summary 
description of Local Coastal Program, Land Use Plan, or Port Master 
Plan policies and requirements in which you believe the project 1s 
inconsistent and the reasons the decision warrants a new hearing. 
(Use additional paper as necessary.) 

See attached 

Note: The above description need not be a complete or exhaustive 
statement of your reasons of appeal: however, there •ust be 
sufficient discussion for staff to determine that the appeal is 
allowed by law. The appellant, subsequent to filing the appeal, •ay 
submit additional information to the staff and/or Commission to 
support the appeal request. 

SECTION V. Certification 

The information and facts stated above are correct to the best of 
my/our kAowledge. 

See attached 
Signature of Appellant<s> or 

Authorized Agent 

Date --------------------------. 
NOTE: If signed by agent, appellantCs> 

•ust also sign below. 

Section VI. Agent Authorization 

I/He hereby authorize to act as •ylour 
representative and to bind me/us 1n all matters concerning this 
appeal . 

Signature of Appellant<s> 

Date -------------------------

t 



APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT {Page 3} 

State briefly your reasons for this appeal. Include a summary 
. description of Local Coastal Program, Land Use Plan, or Port Master 

Plan policies and reQuirements in which you believe the project is 
inconsistent and the reasons the decision warrants a new hearing. 
(Use additional paper as necessary.) 

Nate: The above description need not be a complete or exhaustive 
statement of your reasons of appeal: however. there must be 
sufficient discussion for staff to determine that the appeal is 
allowed by law. The appellant, subsequent to filing the appeal, may 
submit additional information to the staff and/or Commission to 
support the appeal request. 

• SECTION V. Certification 

The information and facts stated above are correct to the best of · 
my/our knowledge. 

1gnature of Appellan 
Authorized Agent 

Date 7/z..c.r /9} 
NOTE: If signed by agent, appellant(s) 

must also sign below. 

Section VI. Agent Authorization 

I/We hereby authorize to act as my/our 
representative and to bind me/us in all matters concerning this 
appeal. 

Stgnature of Appellant(s} 

• 

• 

• 
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3) 

State briefly your reasons for this appeal. Ine1ude a summary 
. description of Local Coastal Program, Land Use Plan, or Port Master 

Plan policies and requirements in which you believe the project is 
inconsistent and the reasons the decision warrants a new hearing. 
(Use additional paper as necessary.) 

Nate: The above description need not be a complete or exhaustive 
statement of your reasons of appeal; however, there must be 
sufficient discussion for staff to determine that the appeal is 
allowed by law. The appellant, subsequent to filing the appeal. may 
submit additional information to the staff and/or Commission to 
support the appeal request. 

SECTION V. Certification 

The information and facts stated above are correct to the best of 
my/our knowledge. 

Signature of ppellant(s) or 
Authoriz Agent 

Date 7../-:;.. L., /9l 
1 r ' 

NOTE: If signed by agent, appe11ant(s) 
must also sign below. 

Section VI. Agent Authorization 

I/We hereby authorize to act as my/our 
representative and to bind me/us in all matters concerning this 
appea 1. 

Signature of Appe11ant(s) 



STATE OF CALIFORNIA· THE RESOURCES AGENCY GRAY DAVIS. Govemor 

CALIFORNIA COASTAl COMMISSION 
South Co11t Area Otra 
200 O<:ean;att. Suite 1000 
Lon; Beach. CA 90802 ... 302 
(662) 5ao-5071 

Reasons for Appeal 

City of Huntington Beach local Coastal Development Permit No.99-05 (The Robert Mayer 
Corporation) would allow approximately 0.8 acres of wetland to be filled. The wetland fill 
allowed under this permit is inconsistent with the City's certified local Coastal Program for 
the following reasons • 

• 

The City's certified lCP Land Use Plan contains the following wetland protection policies: 

Section 9.5.4, Policy Sf: 

Limit diking, dredging, and filling of coastal waters, wetlands, and estuaries to 
the specific activities outlined in Section 30233 and 30607. 1 of the Coastal Act and to 
those activities required for the restoration, maintenance, and/or repair of the Municipal 
Pier; conduct any diking, dredging and filling activities in a manner that is consistent 
with Section 30233 and 30607.1 of the Coastal Act. 

Section 9. 5. 5: 

Coastal Act policies clearly restrict uses and activities that are to be allowed in wetland • 
areas. The City implements these Coastal Act policies primarily through its designation 
of all wetland areas in the coastal zone as Conservation. Coastal Act policy also 
requires that environmentally sensitive habitats be protected against the detrimental 
impacts of new development when proposed adjacent to these areas. The intent of 
the following policies is to provide for this protection: 

9. Preserve and enhance environmentally sensitive habitats including the Bolsa 
C~ica which is within the sphere of influence of the City of Huntington Beach. 

9a. Approve only that development adjacent to wetlands· and environmentally 
sensitive habitat areas that does not significantly degrade habitat values and 
which is compatible with the continuance of the habitat. 

9b. Require new development contiguous to wetland or environmentally 
sensitive habitat area to include buffers which will consist of a minimum of one 
hundred foot setback from the landward edge of the wetland where possible. If 
existing development or site configuration precludes a 1 00 foot buffer, the 
buffer shall be established according to the factors listed in Policy 9c and shall 
be reviewed by the Department of Fish and Game. 

In case of substantial development or significantly increased human impacts, a 
wider buffer may be required in accordance with an analysis of the factors in 
Policy 9c. • 

c &: 
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Reasons for Appeal 
City of Huntington Beach 

local Coastal Development ~it 99-05 
Page 2 \'!:" 

In addition to these LUP policies, the LUP includes discussion regarding the protection of 
wetlands (note: the LUP considers wetlands to be a type of environmentally sensitive area). 
Following is some of the discussion from the LUP regarding protection of wetlands: 

The City's coastal plan complements efforts by State and federal agencies to protect 
and enhance sensitive habitat areas. Principal objectives of the plan include: 

Protection of significant habitat areas by requiring wetland enhancement and 
buffers in exchange for development rights. 

Improvement of the aesthetic and biological quality of wetland areas. 
(Section 6.3, page 64) 

In addition, the City's LUP specifically incorporates Section 30233 of the Coastal Act. 
Section 30233 limits the fill of wetlands to specifically enumerated uses. Although the City's 
approved coastal permit does not describe the future use of the site, in a meeting held at the 
Commission office the applicants informed Commission staff that it is expected to be 
residential. Neither residential development nor grading for unspecified uses are allowable 
uses under 30233. The City's LUP Policy Sf of Section 9.5.4 reiterates that only the 
specifically identified uses are allowed in wetlands under Coastal Act Section 30233. The 
City's LUP policies cited above further underscore the LCP's requirement to preserve and 
enhance environmentally sensitive areas such as wetlands and to limit any impacts from 
adjacent development. 

The City's approval of the fill of 0.8 acres of wetland area will eliminate the on-site wetland 
and will not protect and enhance it as required by the certified LCP's land use policies. The 
proposed fill does not constitute one of the specifically enumerated uses under Section 30233 
of the Coastal Act which is specifically incorporated into the certified LUP. Therefore the 
project as approved by the City is inconsistent with the LUP wetland policies of the City's 
certified LCP. 

The subject site is covered in the Downtown Specific Plan which is included in the City's 
certified Implementation Plan. The area is located in District Bb. The wetland area within 
District Bb is designated withe Conservation Overlay. The Conservation Overlay includes the 
following language: •tf any wetland is determined by the Department of Fish and Game to be 
severely degraded pursuant to Sections 30233 and 30411 of the California Coastal Act, or if 
it is less than one (H acre in size, other restoration options may be undertaken, pursuant to 
the Coastal Commission's •statewide Interpretive Guidelines for Wetlands and other Wet 
Environmentally Sensitive Habitat Areas. • 

The Guidelines referred to in the Conservation Overlay provide guidance in interpreting the 
wetland policies of the Coastal Act. The Guidelines address two separate and distinct 
circumstances where some fill of wetlands may occur for a use not specified in Section 
30233. The first circumstance requires, among other things, that the subject wetland be less 
than one acre in size. The second applies to wetlands that have been identified by the 



Reasons for Appeal 
City of Huntington Beach 

Local Coastal Development Permit 99·05 
Page 3 

Department of Fish and Game as degraded pursuant to Section 30411. The subject site was 
determined to be degraded by the CDFG pursuant to Section 3041 1 and the 0.8 acre figure is 
less than one acre in size. 

However, with regard to wetlands less than one acre in size, the guidelines indicate that some 
fill for a non-allowable use is appropriate only if the overall project is a restoration project. 
The Guidelines state: •Restoration projects which are a permitted development in Section 
30233 (a)(7) are publicly or privately financed projects in which restoration is the sole purpose 
of the project. The Commission found in its decision on the Chula Vista LCP that projects 
which provide mitigation for non-permitted development may not be broadly construed to be 
restoration projects in order to avoid the strict limitations of the permitted uses in Section 
30233.· 

The project approved under local COP 95-05, does not identify any use of the subject site 
beyond the proposed fill itself. However. the applicants have indicated verbally to 
Commission staff that the intended future use of the site is residential. Residential use is not 
one of the specifically identified uses allowed under Section 30233. Section 30233 is 
incorporated into the City's certified LCP. Therefore, fill for a potential future residential use 
is not consistent with the City's certified LCP. In addition, a project whose primary function 
is residential cannot be considered a project whose sole purpose is restoration. Therefore, the • 
project does not meet the criteria of the Guidelines and so is not permissible as an •other 
restoration option" under the Conservation Overlay in the certified Implementation Plan. 

The project approved by the City includes an off·site mitigation plan. However, the purpose 
of the overall project (including the fill and mitigation together) cannot be considered solely a 
restoration project. Clearly the mitigation program is not dependent on the on-site wetlands 
being filled. The mitigation program could go forward without the fill of the subject we~lands. 
Therefore, the proposed project does not qualify as a restoration project under the Guidelines. 

The Guidelines also provide for fill of degraded wetlands for a non-allowable use only if there 
is no net loss of wetland acreage on the subject site. The Guidelines state: •Projects 
permitted under Section 30411 other than boating facilities should result in no net loss of the 
acreage of wetland habitat located on the site as a minimum. • The project approved by the 
City would result in the loss of all on-site wetlands. Therefore, the project is not allowable in 
a degraded wetland under the Guidelines. 

For the reasons identified above, (the purpose of the overall project is not solely restoration 
and no wetlands will remain on site), the project is not allowable under the LCP's Downtown 
Specific Plan Conservation Overlay which discusses •other restoration options. • Therefore, 
the project is inconsistent with the Conservation Overlay portion of the Implementation Plan in 
the City's certified LCP. 

In addition, the applicant's wetland delineation, which identifies 0.8 acres of on-site wetland, 
is based on the Army Corps of Engineers definition. However, the CommissioWs definition of 
a wetland, which is incorporated into the City's certified LCP, is much broader. Based on the • 
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vegetation depicted on the wetland delineation map prepared for the project, it appears that 
the actual wetland acreage figure may be as much as 2.2 acres. This figure includes both the 
0.8 acres of existing wetland and the 1 .4 acres of former wetland identified by the DFG 
determination prepared pursuant to Section 30411. The entire 2.2 acre area is subject to the 
Conservation Overlay in the Downtown Specific Plan. Because the Coastal Act definition of 
wetland, which is also in the City's cenified LCP, was not applied to the subject wetland, the 
acreage figure may not be accurate. Therefore, the project is inconsistent with the City's 
certified LCP's wetland definition. 

Finally, the appellate court has recently held (·Bolsa Chica decision•) that only the uses 
enumerated under Section 30233 are allowed in wetlands. The coun opined that Section 
30411 and the Commission's •wetlands Guidelines• may not be the basis for approval of 
otherwise non-permitted uses. 

For these reasons, the proposed project is inconsistent with the City's certified LCP and must 
be appealed . 

Hnt Bell cdp 89·05 CJIV 
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STATE OF CALIFORNIA 

COASTAL COMMISSION 

) 
ROBERT L. MAYER, TRUST ) 

) 
CITY OF HUNTINGTON BEACH, ) 

) 
COUNTY OF ORANGE ) 

--------------~---------> 
Approi lt~~~f~ 
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COMMISSIONERS 
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STAFF 

Sara Wan, Chair 
Dave Potter, Vice Chair 
Paul Daniels 
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Shirley Dettloff 
Cecilia Estolano 
Greg~ Hart 
Patr1ck Kruer, Alternate 
Cynthia McClain-Hill 
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John Woolley 
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Joan Dean, Trade & Commerce Agency 

Peter Douglas, Executive Director 
Ralph Faust, Chief Counsel 
Deborah Lee, Deputy Director 
Mailee Gee, Coastal Program Analyst 
Jamee Jordan Patterson, Deputy Attorney General 

-ooo-
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California Coastal Commission 

April 11, 2000 

Robert L. Mayer Trust Appeal No. A-5-99-275 

* * * * * 
EXECUTIVE DIRECTOR DOUGLAS: That takes us to 7.a. 

I believe. 

DEPUTY DIRECTOR LEE: Item 7.a. is Appeal 

No. A-5-HNB-99-275, an appeal of a decision from the City of 

Huntington Beach. 

The property in question is a five-acre parcel 

located about 1000 feet inland of the northwest corner of 

Pacific Coast Highway and Beach Boulevard. The site lies to 

the east of the Waterfront Hilton, and just west of Beach 

Boulevard. Across Beach Boulevard, further to the east, 

there is a much larger wetlands complex in existence . 

I want to, before going further into the presenta

tion, just indicate at the outset that staff is very 

appreciative of the efforts of both the city, and the 

developer. This has been a difficult appeal, and it has been 

a very professional relationship working with both parties. 

There has been a good exchange of information, and both of 

them have been very quick to respond to any questions that 

staff raised. 

Turning to the specifics, the city's approval 

allows the fill of .8 acres of wetlands, and 1.4 acres of 

.\%"1 V.liiSPEJ!J'>iG v.·A'Y 
0-'liJUllST. CA 936+4 

:;,. __ ..... 
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PRISCILLA PIKE 
Court Reporting Sen•ices 
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restorable wetland, for unspecified development on the s
acre parcel, which is owned by the city. 

The remaining wetland area has been fenced off, 

while the other portions of the property have been cleared 

and graded. The project, as approved by the city, also 

includes off-site mitigation, consisting of the creation of 

one-acre of new wetland area, and the enhancement of 1.4 

acres of existing transitional upland and woodland habitat, 

at the Shipley Nature Center. 

Staff is recommending that the Commission find 

that the subject appeal raises a substantial issue, relative 

to the wetlands preservation policies of the city's LCP. As 

provided for in Commission procedures, substantial issue 

would therefore be found, unless three Commissioners wish to 

conduct a hearing on the question of substantial issue. 

So, at this point, I'll stop and see whether or 

not you want me to proceed with a substantial issue report, 

or proceed to de novo. 

CHAIR WAN: commissioner Dettloff. 

5 

COMMISSIONER DETTLOFF: The city and the applicant 

will go right into de novo, and the reason for that 

although they think there is no substantial issue, and I want 

to make that very clear we also feel that this is an 

important issue, and we do have respect for those who differ 

from our position. And, as you know, in substantial those 

• 

• 
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1 opposing our decision, the city's decision, would not have 

2 the opportunity to speak, so in fairness -- they would not 

3 have the opportunity to speak because this has not been 

4 appealed in over 10 years. This is the first appeal of this 

5 project. so, we will go into the de novo hearing process, 

6 following your report. 

7 CHAIR WAN: Are there three or more Commissioners 

8 who want to hear the question of substantial issue? 

9 [ No Response l 

10 Seeing none, we have found substantial issue. 

11 I am going to call for ex-parte communications at 

12 this point, starting at the right-hand side of the table. 

13 COMMISSIONER KRUER: Madam Chairman, I met this 

14 morning with Nancy Lucast, Steve Kaufmann, on Item 7.a., and 

15 

16 

basically a discussion of the project, the treatment of the 

site under the present LCP, and discussion of the wetland 

17 fill in the LCP, and also the applicability of Bolsa Chica, 

18 we discussed that, too. 

19 CHAIR WAN: Commissioner Desser. 

20 COMMISSIONER DESSER: I met last evening with 

21 Nancy Lucast. We discussed governing language in the LCP, 

22 and Coastal Commission guidelines. 

23 CHAIR WAN: Commissioner Estolano. 
24 COMMISSIONER ESTOLANO: On April 7 I met with 

25 Nancy Lucast, Steve Kaufmann, Steve Bone, and Larry Brose, 

.\'16-l11111JSPERDiG WAY 
OAKJIIliST,CA 9.~ 

PRISCILLA PIKE 
Court Reporting Se"'ices 

mlnpns@sicrralcl.com 
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about this project. They discussed the LCP language, the 

incorporation of the guidelines into the LCP, the standard of 

review as a result; the mitigation opportunities off site; 

the adoption of the LCP, and how it has been kept current. 

The discussion -- we discussed the conservation overlay in 

the LPC, and we also discussed the applicability of the Bolsa 

Chica decision, and principles of res judicata. 

CHAIR WAN: Commissioner McClain-Hill. 

[ No Response l 

Commissioner Dettloff. 

COMMISSIONER DETTLOFF: Yes, I met with our 

Planning Director Howard Zelefsky, Planning Director for the 

City of Huntington Beach. I met with the applicant, and one 

• 

of the owners of the property, Steve Bone. I met with one of 

their vice presidents, Larry Brose, with Nancy Lucast, who is • 

representing their interests, Steve Kaufmann, and their 

biologist, Dr. Victor Leipzig. We spoke about, not only the 

merits of the project, but also spoke at great length about 

the LCP, and the city following that LCP in making their · 

decision. 

CHAIR WAN: Anybody else? 

Commissioner Daniels. 

COMMISSIONER DANIELS: On April 7 I met with Steve 

Bone and Larry Brose of the Robert Mayer Corporation, their 

attorney Steve Kaufmann, and agent Nancy Lucast, and we 
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1 discussed -- they gave me a description of the project, 

2 showed photographs; and we discussed the mitigation efforts, 

3 or intentions toward mitigation at the Shipley Center; the 

4 history of development in the area; the background regarding 

5 the certification of the Local Coastal Program, and the 

6 amendments thereto; the incorporation of the Coastal 

7 Commission's interpretive wetland guidelines as part of the 

8 LCP; the applicability of the Bolsa Chica decision, and res 

9 judicata principles. 

10 CHAIR WAN: Commissioner Woolley. 

11 COMMISSIONER WOOLLEY: Yeah, this morning I was at 

12 the same breakfast with Commissioner Kruer, where he 

13 referenced the discussion with Nancy Lucast, Steve Kaufmann, 

14 representatives of the applicant. 

15 CHAIR WAN: Commissioner Rose . 

16 COMMISSIONER ROSE: Last Friday, I received a 

17 phone call from Nancy Lucast, but I have not discussed this 

18 issue with anyone. 

19 CHAIR WAN: Commissioner Orr. 

20 COMMISSIONER ORR: Yes, last evening, along with 

21 Commissioner Desser, I met with Nancy Lucast and we discussed 

22 the LCP standards, the applicability of Bolsa Chica, and off-

23 site mitigation. 

24 CHAIR WAN: Commissioner Hart. 

25 COMMISSIONER HART: Yes, this morning I met with 
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Nancy Lucast and Steve Kaufmann, and we discussed the 

project, the treatment of the site in the LCP, the provision 

of limited wetland fill in Local Coastal Plan, and the 

applicability of the Bolsa Chica case. 

CHAIR WAN: Is that it? 

COMMISSIONER HART: That is it, thank you. 

9 

CHAIR WAN: With that, first let me lay out scme 

of the ground rules for the discussion. I am going to give 

the applicant has requested 25 minutes, plus 5 minutes. I 

am going to give you a total of 25 minutes, including your 

rebuttal time. 

If there is an organized presentation on the 

opposing side, get your -- coordinate, and you will get the 

same 25 minutes, for those who are presenting an organized 

presentation. Everyone else will get two minutes, all other 

members of the public, on both sides. 

Staff. 

DEPUTY DIRECTOR LEE: Thank you, Madam Chair. 

With the project on de novo review, staff is 

recommending that the proposed filling of these remnant 

wetlands, and their uplands, be denied. 

The city's findings and rationale for the locally 

issued permit are flawed for a number of reasons. First, and 

foremost, as cited in your staff report, the certified LCP 

contains policies that require the preservation and 
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10 

enhancement of wetlands. 

The city's certified LCP specifically incorporates 

Section 30233 of the Coastal Act which enumerates only eight 

permissible uses for filling wetlands. Filling of wetlands 

for either an unspecified use, and what is reasonably 

believed to be for future residential development are not 

authorized uses under the city's LCP, or the Coastal Act. 

The second issue raised in the city's action is 

its reliance on the Commission's statewide guidelines for 

wetlands. As certified in the city's LCP, the guidelines 

were specifically incorporated into the LCP, and thus became 

enforceable by virtue of their adoption into it. 

Based on a review of the city's record, the city's 

decision to allow the onsite filling of this remnant wetland 

relies on its application of these now LCP provisions; 

however, staff does not concur with the city's interpreta

tion, and application of these provisions for the following 

reasons: first, the city's LCP does provide for other 

restoration options, if the wetlands are less than one-acre 

in size. In this case, staff concurs with the wetland 

acreage involved is less than one acre. 

However, while the city's LCP does allow for 

consideration of some fill for non-permitted uses, if the 

wetlands involved are small and isolated, it does so only in 

the context of a bonafide overall restoration proposal. The 
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development proposed here involves complete removal of the 

remnant wetlands on site, as part of a future development 

proposal, not a restoration effort. 

ll 

Second, relative to the LCP's provisions, and 

their reliance to other restoration options under Section 

30411 of the Act, staff again disagrees with the city's 

application of the provisions. Staff believes that the 

city's LCP establishes a no net loss standard for any wetland 

area, and further requires that the proposed fill must be in 

conjunction with another restoration option. The project as 

approved by the city cannot be considered restoration, and it 

would again result in the loss of all onsite wetlands. 

Therefore, staff is recommending that the 

Commission find that the city erred in its interpretation 

here. 

Third, the city's LCP also states that restoration 

projects may include some fill for unpermitted uses if 

specified criteria are met. Staff does not concur with the 

city that all of the relevant criteria has been met. For 

example, one criterion states that the wetlands must be so 

small and isolated as to require major restoration activity, 

to reach a high level of biological productivity. 

The subject wetlands are clearly a fragmented 

remnant, however, they remain in place adjacent to a larger 

salt marsh complex east of Beach Boulevard, and connected to 
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that ecosystem via pipes in the road. 

In addition, the 1983 CDFG study, which is 

included in your report as Exhibit M, concluded that this 

wetland area could feasibly be restored with minor 

restoration work. 

12 

Another criterion specifies that the wetland must 

not provide significant habitat value to wetland species. 

Both the developer's biologist, and the Commission's 

ecologist, have confirmed the presence of wetland vegetation 

on this site. Furthermore, the Department of Fish and Game 

study -- again, shown in Exhibit M -- cites numerous wetland 

related bird species, associated with the Huntington Beach 

wetlands, and recent staff visits have confirm the presence 

of redwing blackbirds, and a snowy egret on the site, as 

well. 

While it could be debated whether or not the 

habitat value afforded here is significant, staff would 

recommend that the Commission find it significant, given the 

historic loss of wetland acreage statewide. 

Returning to other points, a third concern is that 

the city's LCP must be evaluated in the context of the 

Coastal Act as interpreted in the Bolsa Chica decision. 

Numerous court decisions have provided direction to the 

Commission, as well as other land use regulatory bodies, and 

these decisions redirect the Commission's focus to present 
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conditions. Examples of these would clearly include the • 2 Nollan and Dolan decisions that have been discussed before. 

3 In that appellate court decision on Bolsa Chica, 

4 it was found that the Section 30411 of the Act could not be 

5 used to approve filling of wetlands that was not otherwise 

6 authorized under Section 30233 of the Act. And again, 

7 Section 30233 was specifically incorpcrated into the city's 

8 LCP. 

9 The subject proposal before you authorizes fill 

10 for an unspecified purpose, but one which can reasonably be 

11 deduced from the city's record as future residential 

12 development. Again, filling for either an unspecified use, 

13 or residential development is not allowed under the city's 

14 LCP. 

15 Fourth, there are serious precedential concerns • 16 created here for future Commission consideration on remnant 

17 wetlands. While staff concurs that the on-site wetlands are 

18 certainly degraded, we do not concur that such characteris-

19 tics mean the wetland on site may be, or should be 

20 eliminated. Characteristics such as degraded, isolated, 

21 insignificant, or fragmented, would be commonly placed on 

22 many wetland areas, and yet the Coastal Act clearly mandates 

23 their retention, and enhancement. Given the dramatic losses 

24 of wetlands statewide, and nationally, all wetlands are 

25 increasingly valuable, and warrant preservation. 
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1 In addi'tion, looking at the five-acre parcel, 

2 itself, there clearly remain development options for the 

3 remainder of the property, even retaining the wetlands on 

4 site with appropriate buffering. Furthermore, looking at the 

5 anticipated larger residential proposal, it would also appear 

6 very feasible to incorporate minor project revisions, and 

7 retain the wetlands. 

8 Staff thus believes there are less environmentally 

9 damaging alternatives that are feasible, and those alterna-

10 tives are mandated under both the city's LCP, and CBQA. 

11 Lastly, we also have concerns about the off-site 

12 mitigation proposal, relative to its deficiency of new 

13 wetland creation, its lack of in-kind habitat replacement, 

14 and incomplete monitoring provisions; however, given that we 

15 

16 

don't get to consider mitigation, if the fill is not for an 

allowable use, I will not go into those issues further. 

17 In summary, staff is recommending that the 

18 Commission find the proposed fill is not an authorized use 

19 under either the Act, or the city's LCP. While there may be 

20 merits and certain environmental benefits presented at the 

21 Shipley Nature Center, those benefits do not negate the 

22 policies of the Coastal Act and the city's LCP. The Nature 

23 Center's program should be supported through other means. 

24 Finally, we continue to believe that there are 

25 viable alternatives that could be implemented with the 
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retention of the onsite wetlands. 

And, that would conclude my comments, and we do 

have slides available, if the Commission would like to see 

them. 

EXECUTIVE DIRECTOR DOUGLAS: I just have some 

additional comments here, to underscore a couple of points 

that Deborah made here in the staff presentation. 

15 

The Commission has wrestled with, over its 

history, with the application of the law as it exists at the 

time that you have to make a decision, in the context of 

prior decisions or actions that may have come from the 

Commission, precedential decisions, or actions on LCPs, land 

use plan, or modifications, as well as long range development 

plans, and other plans under the coastal Act. 

The fact and the law is, though, that the 

Commission has to deal, as does local government, with the 

facts on the grounds as they exist at the time that you make 

the decision, when it comes to certain kinds of resources. 

So, for example, if an environmentally sensitive 

habitat area is identified subsequent to an LCP being 

certified, or a land use plan being approved, or endangered 

species, or species is listed as either threatened or 

endangered, you have to take -- as does the local government 

-- that factual situation into account irrespective of the 

fact that the plan, or the document previously approved did 
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not call for that kind of protection. We are dealing with 

that situation all up and down the coast, because circum

stances do change on the ground. 

As well, as Deborah pointed out, there are court 

decisions that trump previous decisions on LCPs, whether it 

deals with private property rights, or the way that specific 

findings are made, relative to particular areas, such as the 

surfside Colony decision, as well as the way the Coastal Act 

is read in the application of Section 30233, relative to 

wetlands and ESHA protection, such as the decision on the 

Bolsa Chica case. 

So, those are factors that have to be taken into 

account when the decision is made, because that is the state 

of the law at the time that you are making the decision, as 

well as that is also applicable to the local government. 

And, as Deborah indicated, there are in addition 

here alternatives that allow for development of the property, 

while at the same time protecting the wetlands that are on 

site. So, it isn't that the staff recommendation precludes 

all use of the particular property. 

I think the other point is that the Commission 

does have the ability, under the Coastal Act as we read it 

now, as enlightened by the courts, does have the ability to 

enter into a balancing kind of an undertaking, if in fact you 

find conflicts between specific policies of Chapter 3. There 
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is no such conflict that we have identified in this case, so 

you don't even get to the balancing approach, until and 

unless you find a conflict between the specific policies in 

Chapter 3, and then you have to make a determination on 

resolution whether or not the conflict can be resolved in a 

manner that is most protective of significant coastal 

resources. 

17 

And, as Deborah also pointed out, unless the use 

is a permissible use, you don't get to the question of 

mitigation. If you find that there is a permissible use, and 

it does involve adverse impacts to ESHA or wetlands, then you 

go into the question of what the appropriate mitigation for 

that impact is. 

So, with that, Madam Chair, the staff presentation 

• 

has been completed, unless counsel wishes to add anything? • 

CHAIR WAN: At this point? 

EXECUTIVE DIRECTOR DOUGLAS: Not? no, okay. 

CHAIR WAN: There may be questions for counsel. 

EXECUTIVE DIRECTOR DOUGLAS: Okay. 

CHAIR WAN: With that, I will open the public 

hearing, and call the applicant and the city for your pre

sentation. 

EXECUTIVE DIRECTOR DOUGLAS: Okay, and Madam 

Chair, I assume that you don't want to see the slides at this 

point. 
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COMMISSIONER ORR: We want to see the slides. 

CHAIR WAN: Oh, I think there are I am sorry, 

Commissioners do like to see slides, so we will have the 

slide presentation. 

DEPUTY DIRECTOR LEE: Mailee Gee will go through 

the slides for you. 

[ Slide Presentation 

COASTAL STAFF ANALYST GEE: Madam Chair, and 

Commissioners. 

This is slide No. l, and this is a view looking 

northwest from the alkaline meadow, and ridge rural area, 

towards the existing coastal brackish marsh. Just for your 

reference, if you wanted to look at -- I believe it is 

Exhibit K, vegetation types map will give an idea of where 

the slide is being taken. 

18 

Slide No. 2, this is a view looking southwest from 

the alkaline meadow and ridge rural area towards the existing 

coastal brackish marsh. This slide was taken approximately 

25 feet from the edge of the marsh. 

By the way, also, these slides were provided by 

the applicant. 

Slide No. 3 is the view looking west from the 

alkaline meadow, and ridge rural area, towards the existing 

coastal brackish marsh. This slide was taken to the south

west of slide l, and approximately 20 feet from the edge of 
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the marsh. As you can see, there are construction trailers 

there outside of the wetland area, so construction is going 

on currently. Grading has been done to the south of this 

subject wetland, and also to the north. 

19 

This is slide No. 4, a view looking northwest from 

the alkaline meadow, and ridge rural area, towards the 

existing coastal brackish marsh. In the center of the photo 

there -- it is a little hard to tell -- that is the part of 

the subject coastal brackish marsh area. These slides, I 

believe, were taken last year, but -- actually, I am sorry 

early this year in January, prior to a lot of the heavy rains 

we received in January and February. 

Slide No. 5, this is the same view towards the 

coastal brackish marsh, as seen in slide 1. This slide was 

taken on the north side of Slide 1, approximately so feet 

from the marsh edge. As you can see, the site is fenced, and 

there is some grading visible on the other side of the fence. 

Slide No. 6, this is a view looking south along 

Beach Boulevard, towards PCH. This slide shows the northern 

portion of the 2.9-acre parcel, or area of the parcel 

containing the existing wetland. Note in the foreground that 

the northern most portion of the subject site has been 

graded, and there are construction materials there. This 

also is the area that is inside of the conservation overlay, 

which is shown in the exhibits, as well. 
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1 Slide No. 7, a view looking southwest from Beach 

2 Boulevard, towards PCH. Note the wetland area in the fore-

3 ground, and the imported soils stock piles in the background 

4 there. It is a little hard to see. 

5 

6 

And, that concludes the slide presentation. 

CHAIR WAN: Does that complete the staff's 

7 presentation? 

8 

9 

DEPUTY DIRECTOR LEE: Yes. 

CHAIR WAN: With that, I will call Howard 

10 Zelefsky, and Howard, you and the other members of your team 

11 have, as I said, 25 minutes including your rebuttal time. 

12 So, if you want rebuttal, you are g~ing to have to save four 

13 or five minutes from your time for that. At what time do you 

14 want staff to notify you, as you go through this? 

15 

16 

17 

MR. ZELEFSKY: At probably the 15-minute mark. 

CHAIR WAN: Would you do that? 

DEPUTY DIRECTOR LEE: Madam Chair, what was the 

18 total time, again? 

19 CHAIR WAN: Twenty-five minutes. That includes 

20 rebuttal. 

21 DEPUTY DIRECTOR LEE: Okay. 

22 MR. ZELEFSKY: Good morning, Commissioners, I am 

23 Howard Zelefsky. I am the planning director for the City of 

24 Huntington Beach. I am here today to ask you to uphold the 

25 city's approval of a Coastal Development Permit. 
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As a way of background, I want to indicate that 

the city takes great pride in its upholding the Coastal Act, 

not only in practice, but in spirit. 

[ Slide Presentation ] 

This particular site has been part of our LCP 

since 1983. In fact, in 1983, the city's downtown specific 

plan, which is the implementing ordinance of our LCP, 

identified this site as potential wetland. 

Next slide. 

21 

The city had an environmental impact report 

prepared that was certified in conjunction with a detailed 

development plan for the waterfront project, where this site 

is located. 

Next slide. 

• 

The city hired a biologist to analyze off-site • 

wetland mitigation, and proposed alternatives to the city. 

The biologist determined that the most viable location for 

wetland mitigation would be the Shipley Nature Center, which 

is upstream from the Bolsa Chica wetlands. It is, basically, 

almost contiguous to that area. 

Next slide. 

In 1990, the Army Corps of Engineers determined 

that the proposal to fill degraded wetlands at this site was 

in compliance with the nationwide permit. 

Next slide. 
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22 

In 1991, the Department of Fish and Game accepted 

the Shipley Nature Center as the site for the .8 acres of 

wetland mitigation for the waterfront. 

Next slide. 

In '95, the Huntington Beach City Council 

unanimously approved a major update to the city's certified 

coastal plan, which this Coastal Commission then certified. 

In '98, we had an addendum prepared to that EIR 

for the waterfront project, and that addendum concluded that 

the areas previously studied and identified wetlands, have 

not substantially changed since the previous analysis done in 

1990. 

In April of 1999, just a year ago, the Department 

of Fish and Game, and the Robert Mayer Corporation, entered 

into a stream bed alteration agreement for the proposed fill 

of the degraded wetlands at the waterfront. The Army Corps 

of Engineers determined that the activity involving fill of a 

degraded wetlands would comply with the nationwide permit. 

The Army Corps further indicated that as long as 

the nationwide permit's special conditions and general terms 

were complied with the project was authorized. They 

basically reaffirmed their position that they took in 1990. 

The point of bringing all of these dates to the 

Commission's attention is to call to your attention the fact 

that the city acted openly and honestly in consultation with 
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state and federal agencies over the period of a 10-year 

2 period of time. 

3 In fact, over the years the city has used this 

4 very process that was established by the Coastal Commission 

5 for mitigation of degraded wetlands, of less than one-acre in 

6 size, in other parts of the coastal zone. 

7 At this point, it might be helpful to show the 

8 Commission the exact language of our LCP. I believe there is 

9 an honest disagreement between the staff's interpretation of 

10 our LCP, as displayed in the staff report. 

11 For example, on page 3 of the staff report it 

12 states, with regard to wetlands, less than one-acre in size, 

13 the certified LCP indicates -- that is a key word 

14 

15 

indicates that some fill for non-allowable use is appropriate 

only if the overall project is a restoration project, and if 

16 the wetland to be filled is small, extremely isolated and 

17 capable of being restored. 

18 Next slide. 

19 Our LCP actually has the following language, 

20 Section 4.15, and this is the conservation overlay, and that 

21 might be confusing to some Commissioners. The conservation 

22 

23 

24 

25 

overlay is basically an overlay to an underlying zoning that 

allows for residential to occur, and that language says, 

development shall be permitted, only pursuant to an overall 

development plan, which was approved by the city and this 
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Commission, for the entire overlay area and subject to the 

following as condition of any development on this parcel. 

And, basically, the rest of that language goes out 

and lays out a road map for how the city is to proceed, which 

I indicated in my previous discussion. This specific 

language is an attachment to your staff report, in Exhibit H, 

you want to turn to it. But, it is rather clear as to what 

the city and a property owner would have to do. 

Next slide. 

The staff report, also on page 3, alludes to what 

the interpretive guidelines mean by claiming that it is not a 

restoration project. 

Next slide. 

The city believes that the staff is misinter

preting out this portion of the LCP as it relates to 

Huntington Beach. We believe that the interpretive 

guidelines has an exception that applies to this site, and it 

states, verbatim, small, extremely isolated wetland parcels 

that are incapable of being restored to biologically 

productive systems, may be filled and developed for uses not 

ordinarily allowed only if such actions establish stable and 

logical boundaries between urban and wetland areas, and if 

the program is in the same general region. All of the 

following criteria must be satisfied before this exception is 

granted. 
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And, let me quickly go through the five criteria 

2 that we believe we have met. The wetland to be filled is so 

3 small, less than a acre, which this is it is .6 of an acre 

4 -- and, it is isolated, not contiguous or adjacent to a 

5 larger wetland, it is not. The wetland that was referred to 

6 in the staff report is across Beach Boulevard, a major 

7 highway, 120 feet away, and at a completely different 

8 elevation than this site. 

9 Next slide. 

10 The wetland must not provide significant habitat 

11 value to wetland fish and wildlife species, and must not be 

12 used by any species which is rare or endangered. This site 

13 is not used by any rare or endangered species. 

14 

15 

The parcel would usually be completely surrounded 

by commercial, residential, or industrial development. This 

16 site will be completely surrounded by commercial and 

17 residential development. 

18 Next slide. 

19 Restoration of another wetland to mitigate the 

20 fill can most feasibly be achieve in conjunction with filling 

21 a small wetland. 

22 Next slide. 

23 Restoration of a parcel to mitigate for fill must 

24 occur at a site which is next to a larger contiguous wetland 

25 area, providing significant habitat value to fish and 
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wildlife, which would benefit from the addition of more area. 

This is the site, Shipley Nature Center, which is upstream 

from the Bolsa Chica. 

Next slide. 

Department of Fish and Game, and U.S. Fish and 

Wildlife have determined that the proposed restoration 

project can be successfully carried out, that has occurred. 

It further goes on to say additional flexibility will allow 

for restoration projects located in wetlands which are 

degraded. These wetland have been determined to be degraded. 

If the Commission does not support the city's 

approval of this permit, quite frankly, as the city's 

planning director, I am somewhat at a loss as to how to 

advise future property owners in the coastal zone. We have a 

certified LCP, and as the city's planning director, I am 

usually called upon to give my assessment of how to proceed 

through a development process. In this particular case, that 

advice was based on a plan we prepared 17 years ago. The 

plan was studied. It was revised. And, it was approved and 

revised again, and approved by this Commission. I hope the 

Commission recognizes the impact that this may have on the 

integrity of local planning decisions. 

As far as we can see, there is no relationship 

between the Bolsa Chica decision, and the city of Huntington 

Beach's issuance of this Coastal Development Permit. The 
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• city has a certified coastal plan. The County of Or~nges 

2 does not have a certified LCP. The comparison of this 

3 Coastal Development Permit should be to our LCP, not 

4 specifically to the Coastal Act, as was done in Bolsa Chica. 

5 We therefore ask you to uphold the city's approval 

6 of the Coastal Development Permit .. And, I too would like to 

7 thank the staff for their professionalism in helping us 

8 through this process. 

9 MR. LEIPZIG: Good morning, Commissioners. I am 

10 Dr. Victor Leipzig, biological consultant to the applicant. 

11 I'll be reviewing with you the wetlands at the waterfront 

12 oevelopment site, and at the Shipley Nature Center, 

13 discussing their current biological values, and their 

14 

15 

16 

potential future values. 

[ Slide Presentation l 

The two sites are indicated on this map. I'll 

17 begin with the Shipley Nature Center indicated on an aerial 

18 photo. The habitat of the center is of very high value, 

19 consisting largely of willow thickets, with a fresh water 

20 pond surrounded by riparian vegetation. This area is 

21 historically part of the Bolsa Chica water shed, and a 

22 functional part of the Bolsa Chica ecosystem. 

23 The high habitat value of the Shipley Nature 

24 Center is reflected in the great diversity of bird life that 

25 utilizes it, especially in spring and fall migrations. The 
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1 southwestern willow flycatcher, and the least bills verio are 

2 two federally endangered species that nest in riparian areas 

3 and have used the Shipley Nature Center in the past. 

4 Biologists with the United States Fish and Wildlife Service 

5 have indicated that the Shipley Nature Center has the 

6 potential to be used as nesting area by these two species. 

7 An important point about Shipley Nature Center is 

8 it is not an isolated parcel of habitat. It is surrounded by 

9 

10 

11 

12 

13 

hundreds of acres of park land, including additional fresh 

water wetlands, willow woodlands, and woodlands of other 

types, all with great wildlife usage, all contributing to the 

strength of the nature center. 

The project at Shipley, shown here, would create 

14 2.4 acres of new wetland habitat. This figure is based on an 
15 early estimate of 0.8 acres of wetland at the waterfront 

16 project site, and upon a mitigation ratio of 3:1. In fact, 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the waterfront site has even less wetland acreage than that 

early estimate, and as a result the actual mitigation ratio 

is higher than 3:1. 

The wetland project is designed to utilize a fully 

natural water source, which is the naturally fluctuating 

ground water on site. 

And, finally, not to be overlooked, is the fact 

that the restoration project at Shipley carries conditions 

that require it to be implemented prior to any fill of the 
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wetland at the waterfront site. This will insure that there 

is not only no net loss of wetlands due to this project, but 

no temporary transitory loss of wetlands, either. 

Turning to the waterfront project site, shown on 

the map here, staff has already summarized my presentation. 

They have pointed out four important adjectives about this 

site: it is fragmented, it is isolated, it is degraded, and, 

biologically it is practically insignificant. 

29 

There are wetlands at this site. The most recent 

delineation indicates 0.696 acres. These wetlands are very 

badly degraded. They are seriously overrun by invasive non

native vegetation. They have been completed isolated from 

any tidal influence for many decades, and their only source 

of surface water is urban runoff. These wetlands are a 

fragment of a larger wetland system on the east side of Beach 

Boulevard, but are cut off from that wetland -- as Mr. 

Zelefsky pointed out -- by a 6-lane, 120-foot wide arterial 

highway. 

Today, the habitat value of the site is extremely 

low. The site supports no rare or endangered species. It 

supports zero marine species. The diversity of salt marsh 

vegetation species on the site is a small fraction of that of 

a native salt marsh. In fact, over the decades, the 

influence of urban runoff has converted much of what used to 

be salt marsh wetland into now fresh water wetlands. 
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So, what is the environmentally superior 

alternative for dealing with this site? One alternative is 

leaving it as is, in it current condition. Under this 
' alternative, its degraded condition would continue to 

deteriorate as salt marsh continues to convert to cattails, 

and as urban development continues around the site. 

30 

The site would continue primarily as fresh water 

wetland, a type of habitat completely isolated from any other 

such habitat in its vicinity. This is certainly not the best 

alternative. 

A second alternative is restoration on site. The 

fundamental question is, can this be accomplished? If, by 

restoration, we mean can the site be returned to tidal salt 

marsh, the answer is clearly, "No•. There is simply no way 

that tidal influence can be returned to this site. The site 

can never be made tidal, and can never have connectivity with 

the marine ecosystem, which is a very important part of the 

biological function over coastal salt marshes. 

Efforts to restore the salt marsh would have to 

utilize non-tidal salt water. That water would have to come 

from the flood control channel across private property to the 

east of Beach Boulevard, property which has -- again, as Mr. 

Zelefsky pointed out -- is lower in elevation than the water

front site. If the site were to be treated as the fresh 

water wetlands that it largely is now, it would be a tiny 
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totally isolated fragment of that habitat type, with very 

2 limited potential to support wildlife populations. On-site 

3 restoration cannot be accomplished in any predictable time 

4 frame, or with any degree of certainty for biological 

5 success. 

6 All of this, Commissioners, is in sharp contrast 

7 to the certainty, and the high potential, for the project at 

8 the Shipley Nature Center. Clearly, restoration of the 

9 habitat off site is, in fact, the environmentally superior 

10 alternative in this situation. The opportunity to accomplish 

11 the Shipley's wetlands project is not just a superior 

12 alternative, it is a wonderful opportunity. 

13 In closing, Commissioners, I would like to take 

14 

15 

off my hat as a professional and put on my hat as a resident 

of the City of Huntington Beach for many decades. I live in 

16 the city. I love the city. I .have spent a lot of time 

17 working to protect the Bolsa Chica wetlands, and the 

18 Huntington Beach wetlands, as well as the Shipley Nature 

19 Center. I think that preserving this site on Beach Boulevard 

20 would have little benefit to wildlife, and would result in a 

21 great sacrifice at the Shipley Nature Center. 

22 I will be happy to answer questions later. 

23 

24 

25 

CHAIR WAN: Your next speaker is Dr. Leipzig. 

MR. KAUFMANN: That was Dr. Leipzig. 

CHAIR WAN: Oh, I am sorry. 
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1 MR. KAUFMANN: Good morning, Madam Chair, and 

2 Commissioners. Steven Kaufmann, for the co-applicant Mayer 

3 Trust. 

4 This morning I would like to emphasize that there 

5 is a far closer relationship between the certified LCP and 

6 the guidelines than has been discussed for you in the staff 

7 report, and that helps further expl~in why the applicants 

8 followed the course laid out in the certified LCP, and why 

9 the Bolsa Chica decision is not relevant to this particular 

10 application. 

11 The wetland guidelines were adopted in 1981. Each 

12 draft to the guidelines included the less than one-acre 

13 exception to Section 30233 to provide some limited 

14 flexibility, flexibility that would permit the fill of an 

15 unproductive, small, isolated, degraded wetland, in a manner 

16 that would produce through off-site restoration a substan-

17 tially more biologically productive wetland in the same 

18 general region. That is the project before you today. 

19 So, it should be no surprise that after being· 

20 denied certification in 1981, the city on the heels of the 

21 Commission's adoption of the 1981 guidelines resubmitted its 

22 LCP. And, in 1982, the Commission certified it as consistent 

23 with the Coastal Act, with language first identifying this 

24 particular wetland, which Fish and Game preliminarily 

25 concluded to be less than one-acre. Second, approving the 
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city's designation of this property as residential with a 

conservation overlay. And, third, incorporating in the 

conservation overlay the guideline less than one-acre 

exception. 

The same language was repeated in the city's 

updated downtown specific plan, and again the Commission 

certified it in 1995. So, inclusion of the guidelines in 

this LCP is no accident, and frankly, it makes this LCP 

somewhat unique and exceptional. 

33 

My second general point -- being a lawyer, I know 

I have to address this -- concerns the Bolsa Chica decision. 

We are certainly mindful of this Commission's concerns in the 

wake of that decision, but I need to emphasize that it is 

just not relevant here. 

Bolsa Chica involved a timely, direct legal 

challenge to a Commission decision to certify an LCP where 

the standard of review was LCP conformity with the Coastal 

Act, and it was in that context that the court held a 

different provision of the guidelines to be inconsistent with 

Section 30233. 

In the appeal before you today, the standard of 

review is not the Coastal Act. It is the certified LCP. 

And, the key point I want to leave you with this morning on 

this is that while ordinarily guidelines, as you know, are 

simply mere guidance for this Commission, their inclusion in 
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this certified LCP makes them the law and policy for the city 

and this applicant. 

So, there are two reasons why Bolsa Chica doesn't 

apply. First, it involved a different standard of review, 

whether a pro~sed LCP is consistent with Section 30233 of 

the Act. Here the review standard is whether the application 

is consistent with Section 30233, and the less than one-acre 

exception in the guidelines, both of which are incorporated 

in this LCP. 

If you listened to staff, staff concentrates on 

Section 30233. If this LCP only incorporated Section 30233, 

I'd have to agree with you that Bolsa Chica applies. But, 

that is not our situation. 

Second, in contrast to Bolsa Chica, no lawsuit was 

ever filed challenging any of the Commission's decisions to 

certify this LCP, and there is significance to this. By law, 

these commission decisions, and the resulting LCP, beca~e res 

judicata, as was mentioned by a couple of Commissioners at 

the outset. This is a legal principle that favors finality. 

In other words, the LCP can't now be challenged. It can't 

simply be ignored. 

And, Commissioners, the interesting thing here is 

that this is a well settled rule of law that arises from 

cases all involving this Commission. And, it applies even 

where there is a subsequent change in the law, such as a new 
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case which interprets Coastal Act requirements. 

I want to emphasize to you, res judicata bars 

application of a subsequent change of the law. Perhaps the 

best case, by way of example, is the Hamm case, cited among 

other cases I cited to you in my April 5 letter. There the 

Commission imposed an access condition that the Supreme Court 

later held in Nollan was unconstitutional. The Hamm court, 

nonetheless, held that the failure to timely challenge that 

condition rendered the Commission's decision res judicata, 

and immune from collateral attack. 

My last general point concerns the staff report, 

which I would submit to you is not entirely accurate, in 

characterizing the less than one-acre exception. First, it 

incorrectly states that fill may occur only as a part of a 

larger restoration project. The guidelines don't say that. 

The less than one-acre exception applies, by its terms, to 

small extremely isolated wetland parcels incapable of being 

restored to a biologically productive system. 

And, its language, and the whole tenor of the 

discussion, and the criteria that Mr. Zelefsky discussed with 

you this morning, make it clear that it permits the fill of 

the entire wetland remnant in combination with an off-site 

restoration project in the same general region 

in quotes. 

with that 

Second, the staff report states that in this 
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context a project can't be considered a restoration project 

if its intended primary function is residential. That is 

irrelevant. The guidelines in the LCP permit the fill of 

this wetland for non-permitted uses without any qualification 

at all as to what use such fill might be put to, provided 

that the specific criteria we have reviewed with you is met. 

And, the best evidence of that, of how the 

guidelines are to be applied in this LCP, certified right 

after the adoption of the guidelines, is this LCP's 

designation of the property as residential, then laying out 

the course for the fill of this wetland at a less than 

one-acre exception. 

So, for these additional reasons, we urge you to 

conclude, as did the city, that this project complies with 

the certified LCP, and ask you to approve it subject to the 

city's conditions of approval. 

Thank you. 

Madam Chair, Mr. Steven Bone will close for the 

applicants. 

MR. BONE: Good morning, Madam Chair, 

Commissioners. My name is Steve Bone. I am the president of 

the Robert Mayer Corporation. 

And, my remarks are brief, and without slides. 

This comes down to a couple of words: reliance and trust. 

The Commission grappled with this, the city grappled with 
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this, in '81, in '82. It said the area was residential. We 

come along years later, not to challenge the zoning, but to 

fulfill what was already laid down in the certified LCP. 

There were several amendments to that LCP. Several EIRe, the 

original one, a supplemental one, an addendum, no challenge, 

no discussion, it sat there for many years. 

The Department of Fish and Game have looked at 

this -- reliance. The City of Huntington Beach has looked at 

this. State Fish and Game has looked at this -- reliance. 

Your own biologist has looked at this reliance. And, the 

city made a decision that the Coastal Development Permit was 

correct. 

This second word, trust. Trust the City of 

Huntington Beach. They are a participant with you. Are they 

one of the cities that is aberrational? do they fight you? 

No, they don't. They are cooperative with you. They are 

vigilant. They fought with you for the preservation of the 

Bolsa Chica. They are trying now to add to the biological 

diversity of the Bolsa Chica by the restoration at the 

Shipley Nature Center. Trust them. Let their decision 

stand. 

this time? 

CHAIR WAN: Does that complete your testimony at 

Okay, can you tell me how much time is left? 

EXECUTIVE DIRECTOR DOUGLAS: About two minutes and 
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40 seconds. 

CHAIR WAN: With that -- yeah, you were supposed 

to give them a little bit of a warning. 

DEPUTY DIRECTOR LEE: We did. 

EXECUTIVE DIRECTOR DOUGLAS: We did. 

CHAIR WAN: You did, okay, fine. 

I'll go to the members of the general public, 

Ralph Bauer, followed by Richard Harkin. You have two 

minutes each, and when I call your name, come up and be 

prepared, just so we can move this quickly, be prepared to 

speak. 

36 

MR. BAUER: I am Ralph Bauer, city council member, 

former mayor of the City of Huntington Beach. So much for 

the introduction, and that part of it. I want to let you 

know that I am an environmental activist. I am a charter and 

life member of the Amigos de Bolsa Chica, member of the 

Sierra Club, member of the Surfrider Foundation, member of 

the Bolsa Chica Land Trust, so, so much for the qualifica

tions. 

I think it is ironic that after an approved LCP 

that the staff of the Coastal Commission was for it, now 

raises all kinds of issues, which could have been raised 

years and years ago. We have relied on the representations 

of the Coastal Commission to move ahead with this project, 

and indeed, to enhance the wetland situation in Huntington 
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Beach. And, ironically enough, we have now -- staff 

recommends to turn this thing down. And, I think that is sad. 

Interestingly enough, some of the people who may 

testify against us also never appeared at any of the hearings 

over the many, many years. 

I think something else to remember, a couple of 

additional things, number one is if, indeed, this is 

overturned, that means that every certified LCP has potential 

to be overturned, and I suspect that there is going to be a 

substantial legal action in this regard. 

In closing, I might say that I have worked on the 

Bolsa Chica for many, many years, and to use that as a 

criterion for opposing this project, I don't think makes a 

• 

lot of sense. In fact, ironically enough, if you were to • 

apply this same principle, you could not restore the Bolsa 

Chica, because you could now not take the mitigation from 

L.A. Long Beach Harbor and take those mitigation credits and 

use it to restore the Bolsa Chica. Are you going to overturn 

that? are we going to eliminate the Bolsa Chica restoration? 

Based on this principle, that is what you say, and of course, 

I think that is nonsense. I think the proposal of staff is 

also inappropriate. 

Thank you very much. 

CHAIR WAN: I am going to go to Tom Harmon next, 

and then Richard Harkin. 
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MR. HARMON: Good morning, Chairman Wan. My name 

is Tom Harmon. I am the mayor pro-tem of the City of 

Huntington Beach. 

our city has worked closely with the Commission 

staff over the past 15 years on matters related to the city's 

LCP. The city looked long and hard to find the most 

reasonable way in which to provide for useful productive 

habitat for the species involved with this wetland. 

Ultimately, the city and the developer agreed on an off-site 

restoration project at the Shipley Nature Center, which we 

believe is the best solution for overall environment. 

Turning to the issue at hand, I don't believe 

there is a question in anyone's mind that the quality of 

habitat within this .8 of an acre wetland is severely 

degraded. Quite frankly, the best solution is off-site 

mitigation. It would be the most beneficial for the habitat, 

with a net gain of nearly two acres. 

But, just as important, as the protection of the 

habitat, is the equally important question faced by the City 

of Huntington Beach -- and for that matter, all coastal 

cities -- and the question is this: can local government rely 

on a certified LCP in making decisions about the city's 

future growth? In this case, the City of Huntington Beach 

carefully followed the LCP. The certified LCP authorized the 

city to look at off-site restoration projects in exchange for 
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the fill of the degraded wetland. This language contained in 

the LCP set the direction for how the city was to handle this 

important matter. The city relied on the LCP. 

It comes down to a question of fairness, equity, 

and reliance on past actions of this Commission. If we 

cannot rely on the Commissionis actions in certifying the 

LCP, how can we, or any other local government, go about our 

business of implementing a certified LCP? 

Somewhat like Dr. Bauer, the previous speaker, I 

also have strong environmental background and I am proud of 

it. I am a member of the Balsa Chica Land Trust, the Amigos 

de Balsa Chica, I served for two years on the SCAG energy and 

environment committee, and I am the founder and first 

president of Huntington Beach Tomorrow. 

CHAIR WAN: Your time is up, so you will have to 

wind up. 

MR. HARMON: Thank you very much. 

I would urge the Commission to please deny this 

appeal. 

Thank you. 

CHAIR WAN: Again, I am going to call someone out 

of order, and that is -- sorry, Mr. Harlow, I am having 

problems here. 

Council member Peter Green, and then Richard 

Harlow. 

,,, 
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1 MR. GREEN: Good morning, Chairman Wan, and 

2 members of the Commission. My name is Peter Green. I also 

3 am a member of the city council of Huntington Beach. This is 

4 my 14th year on that council. 

5 And, during those 14 years, I have tried to become 

6 involved in environmental issues. At the present time, I am 

7 on the League of Cities Environmental Quality Committee, 

8 Orange County Harbors and Beaches and Parks, Orange County 

9 Flood Control District, and so forth. 

10 In addition to that, I hold a doctoral degree in 

11 ecology, and have taught for 30 years in ecology, field 

12 biology, zoology, at the Golden West College. During 25 of 

13 those years, I have taken students on field trips to Bolsa 

14 Chica, and to Shipley Nature Center . 
15 Golden West College, like other community 

16 colleges, is ethnically diverse. I have had students in 

17 class -- and still have students in my class -- who have 

18 never used binoculars before, never tried to identify birds, 

19 know nothing about plants, know nothing about the beauty of 

20 the natural beauty of the State of California. 

21 And, during that time, also, I have seen Ranger 

22 Dave Winkler, who is here today, speak to elementary school 

23 children from Westminster, Garden Grove, Santa Ana, sometimes 

24 through an interpreter, as he talks about the beauties of 

25 California. So, it is a very important place for educators. 
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.... 

And, I know that it needs restoration, over these 

years the pond has silted in, the cattails and the bulrushes • 
are becoming smaller and smaller in their area, and native 

plants have come in. 

There are those who say -- and your staff also 

says -- that we can find funding from other sources. But, 

anyone on this Commission who is in local government knows 

.that you can barely, with great difficulty, find funding for 

art in public places, for libraries, for parks, for open 

space, whenever there is a pothole that has not been filled. 

So, it will be difficult to find funding elsewhere. 

This has --

CHAIR WAN: You are going to 

MR. GREEN: -- biologically, educationally, the 

Shipley Nature Center is an ideal place for field trips. • 

And, don't ask those of us who have taught for 

years, and plan to teach future generations, don't ask us to 

take a piece of chalk and a blackboard and talk about the 

beauties of California. It can't be done. We have to have 

places for field trips. 

CHAIR WAN: Your time is up. 

MR. GREEN: And, I thank you very much. 

CHAIR WAN: Thank you. 

Richard Harlow, followed by Adrianne Morrison. 

MR. HARLOW: Thank you, Madam Chair, members of 
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1 the Commission. My name is Richard Harlow. I am a long time 

2 resident of Huntington Beach, and in my former life I was 

3 also the director of planning and environmental resources, so 

4 I have been involved in land use issues within the community, 

5 since the adoption of the Coastal Act, including the adoption 

6 of the LCP in 1983, and subsequent amendments which addressed 

7 the issues of this property concerning off-site mitigation. 

8 The developers worked with the city to provide 

9 off-site mitigation to develop a plan that is consistent with 

10 the LCP, and restores a wetland area in Central Park. And, I 

11 must say that if any of you have -- and I am sure you have 

12 been to both sites -- you can see the long term benefits of 

13 upgrading the property in Central Park. 

14 This last-minute change, so to speak, to change 

15 

16 

the LCP makes it difficult for property owners to rely on the 

regulations of the LCP with any predictability. This is an 

17 issue of consistency, an issue of fairness, and an issue of 

18 trust, and I urge you to approve this project with the off-

19 site mitigation, per the adopted LCP. 

20 Thank you very much. 

21 CHAIR WAN: Adrianne Morrison, followed by David 

22 Winkler. 

23 MS. MORRISON: Good morning, Madam Chairman and 

24 Commissioners. My name is Adrianne Morrison. I have been 

25 involved in environmental work for over 15 years with both 

COASTAL COr·~~ISStO;~ 

.... · 

EXHIBIT # .P. ................. ··-

~%~l1l111SPEJIJSG 111·Ay 
O.UUIL11ST. CA 936+4 

PRISCILLA PIKE 
Court Reporting Sen•ices 

mtnpris@sicrratcl.com 

PAGE .I:J.':f. ... OF !..~.t.J:-
TD.EPIIONE 

(~S9) 68.HZ30 



... ~ ~ .. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-· 

45 

the Amigos de Bolsa Chica, and now as the executive director 

of the Bolsa Chica Conservancy. 

Last November, the board of directors of the Bolsa 

Chica Conservancy, submitted a letter to the Commission in 

support of the City of Huntington Beach, and the waterfront's 

habitat enhancement plan with the Shipley Nature Center in 

Huntington Central Park. I would like to restate just a few 

brief points. 

The wetlands on Beach Boulevard have no daily 

tidal flushing. The Coastal Commission's biologist has 

determined that it is degraded and is fragmented wetlands on 

a portion of it. All environmental documents conclude that 

fragmented wetlands function poorly. 

Shipley has been decided as the most logical place 

to be determined as for the wetlands restoration, a 2.4 acres 

are planned to be restored at a 3.1 restoration factor, which 

is significant. It is within a secured area where a full

time ranger will be on site, and will be able to insure its 

success. And, Mayer has agreed to fund both the implement

ation and also long term maintenance and observation, to 

assure the success of the wetlands restoration project. 

The restoration plans to be accomplished were 

reviewed and accepted by the Department of Fish and Game, the 

Army Corps of Engineers, and the California Coastal 

Commission previously, and the City of Huntington Beach. 
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Huntington Beach has approved in concept, and would now like 

to see this implemented. 

3 In conclusion, the restoration at Shipley Nature 

4 Center is scientifically beneficial because, one, it would 

5 achieve viable habitat, and two, it would increase the 

6 bio-diversity of the larger Bolsa Chica ecosystem. The 

7 restoration at Shipley Nature Center would also increase 

4 

8 opportunities for environmental education, and for recreation 

9 in our region of the Orange County area. 

10 Thank you for your attention. 

11 CHAIR WAN: David Winkler, followed by Robert 

12 Moore. 

13 MR. WINKLER: Madam Chairman, members of the 

14 Commission, my name is David Winkler. I have a degree in 

15 wildlife biology. I am currently the park naturalist for the 

16 Shipley Nature Center, and director of the Shipley Nature 

17 Center, serving in my 25th year in that position. 

18 A lot of the things that I would have said to you 

19 have already been admirably stated, and so I would just like 

20 to point out that the great opportunity here is for the 

21 education of our children and young adults in the community, 

22 and the communities around the Shipley Nature Center. We are 

23 very diversely attended by various groups and organizations, 

24 from the regional atmosphere around the city. Frequently, 

25 our presentations have to be interpreted in several different 
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languages, from the schools that these kids come from. 

2 I think this is the greatest opportunity we have 

3 ever had in this area to take private funding and make an 

4 environmental impact that will be so positive, not only for 

5 all of these that the environment will be interpreted to, but 

6 also the wildlife in the area. 

7 I visited the said wetlands that would be filled 

8 in, and it has little to offer; whereas, the Shipley Nature 

9 Center is so environmentally diverse. It attracts 292 

10 species of birds to the area. We also have one bird that 

11 wasn't mentioned, the least tern, which is an endangered 

12 species, feeds in the nature center pond. This would enhance 

13 that area, make more ponds available for that. 

14 

15 

And, the opportunity to teach what is happening to 

the environment to all of the citizens that come here, we 

16 will impact hundreds of thousands of people with this 

17 project. Whereas, if the project was left alone it will be 

18 insignificant, and it will be separated from the existing 

19 marsh down there by a 6-lane state highway. It is a death 

20 trap to animals that want to try and get back and forth from 

21 the various projects there. 

22 

23 

24 to say. 

25 

CHAIR WAN: You are running out of time. 

MR. WINKLER: Thank you, that is all that I have 

CHAIR WAN: Thank you. 
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Robert Moore, followed by Joe Racano. 

MR. MOORE: Good morning, Madam Chairman, members 

of the Commission. Robert Moore, I am a long time resident 

of Huntington Beach. 

I would like to point out that the Coastal 

Commission has previously approved this project with the 

understanding that off-site mitigation of wetland resources 

would be funded by the developer. The .8 acre, which the 

appellants believe should be carved out of the Commission's 

previous project approval is not, in fact, a wetland, which 

the coastal Act has intended to encompass for preservation. 

It is basically a remnant of a drainage runoff from a former 

mobile home park. 

48 

The California Department of Fish and Game did not 

consider this site to be significant wetlands in 1978, when 

the wetlands area, as they say, was much less impacted from 

runoff from Beach Boulevard and the mobile home park. 

The .a acre of set aside for some uncertain 

preservation would remain a semi-private enclave surrounded 

by private residential development. The proposed off-site 

restoration area in the Shipley Nature Center is part of a 

high value wetlands upland habitat enhancement program, a 

focal point for nature study, a very popular attraction for 

students and the general public. 

But, perhaps most significantly decision by the 
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Commission to require the developer and the city to set aside 

2 .8 acre for uncertain future may establish a precedent that 

3 will effectively end the practice of off-site mitigation in 

4 the entire State of California, and the ability of private 

5 and public entities to provide much needed environmental 

6 benefits to high value natural resource areas. 

7 CHAIR WAN: You are goinq to have to wind up. 

8 MR. MOORE: That's it, Madam Chairman. Thank you 

9 very much. 

10 CHAIR WAN: That completes the testimony of those 

11 who are in favor of the project . 

12 Mr. Racano, you indicated that you were concerned, 

13 but had no firm position, is that --

14 

15 

MR. RACANO: 

the project. 

I have a position, yes. I am against 

16 CHAIR WAN: Okay, then if you will sit down, I 

17 will call you with those who are opposed to the project. 

18 

19 

20 

MR. RACANO: Thank you. 

CHAIR WAN: I couldn't tell from your slip. 

I am going to call those who are -- we have 25 

21 minutes for your prepared presentation. You have five 

22 speaker slips for this. How do you want 

23 Jan Vandersloot, do you want to come up first. 

24 How do you want this divided? do you want to divide it up 

25 yourselves, or do you want us to give you five minutes 
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apiece? how do you want to deal with this? 

MR. VANDBRSLOOT: We'll deal with it with 

everybody taking up the allotted time. 

CHAIR WAN: But, you 

MR. VANDBRSLOOT: We don't have a specific -

CHAIR WAN: -- number of --

so 

MR. VANDBRSLOOT: amount of time per person. 

CHAIR WAN: So, what do you want in the way of 

warning for any given speaker. 

MR. VANDERSLOOT: For me, I would like to have a 

warning at 10 minutes. 

CHAIR WAN: So, you are going to take 10 minutes, 

and everybody else is going to get 15, is that what has been 

agreed to? 

MR. VANDBRSLOOT: Yes. 

CHAIR WAN: Fine, would you --

MR. VANDERSLOOT: I may take less than 10 minutes. 

CHAIR WAN: Okay, would you give them -- how about 

we give you a warning at 8? and, then that --

MR. VANDBRSLOOT: Okay, that would be fine. 

CHAIR WAN: -- give you an idea. 

Give them a warning at 8, please. 

MR. VANDERSLOOT: Okay, my name is Jan 

Vandersloot. I am a board member of the Bolsa Chica Land 

Trust, and a concerned citizen, a wetlands preservation 
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activist, and I have been involved with this wetland for the 

past year. I drive by it every day. I would like to show 

some slides that should help to persuade you that this is a 

biologically productive wetland, that is not isolated, and 

that it can be restored, and therefore it is totally contrary 

to the Local Coastal Program, and a conservation overlay, for 

you to allow fill on this property. 

[ Slide Presentation 

The first slide is a picture taken during the 

recent rains. I should say the rains are less than the 

average rainfall in this area. It shows how this wetland 

fills up with water, and it shows a diverse wetland with salt 

marsh in the front and fresh water marsh with reeds in the 

back. It has willow trees. It has pickleweed. 

It actually is -- if you look at the third page to 

the back of your staff report, under Exhibit M, page 7 of 9, 

you will see that this wetland has more wetland species on 

it, namely, seven wetland species, more than any other 

wetland parcel in the Huntington Beach wetlands. This 

particular wetlands is a more diverse wetland from a plant 

species standpoint than any other of the 135 acres of the 

Huntington Beach wetlands. 

Rather than this being the least biologically 

productive area, it is the most biologically productive area 

of the Huntington Beach wetlands. 
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This picture shows the culvert at the lower left

hand corner on the east side -- or the west side of Beach 

Boulevard connecting .to the culvert on the east side of Beach 

Boulevard. There is a direct connection under Beach 

Boulevard, connecting the two wetlands, which allows for 

water exchange between the two sides, and, shows that -- as 

the staff correctly points out -- this is a contiguous 

wetland to the Huntington Beach wetlands. 

Now, I am starting to show some of the wildlife 

usage. You can see some of the ducks, a pair of mallard 

ducks have been there. And, this water -- the dates on the 

slides are on the lower right-hand corner. March 17, this 

water has remained ever since February, and even to this day, 

the water is still there . 

This is March 27. 

This is March 29, you can see the wetland greening 

up, unlike the previous slide that showed it dried out. We 

start seeing redwing blackbirds appearing. The redwing 

blackbirds are foraging over the whole area, including the 

alkaline meadow. 

There are a flock of redwing blackbirds. There 

are about six of them there, that we have seen at any one 

time. They are not reported in the environmental impact 

report, but they are there, and they have come and set up 

shop in this wetland area to show that this area is a 
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biologically productive wetland. It is not a wetland that • 2 does not have value. In fact, you could argue that this 

3 wetland doesn't need a whole lot of restoration. It already 

4 is restoring itself with the recent rains. 

5 The water supply is not -- the major water supply 

6 is not polluted runoff from the trailer park. The trailer 

7 park is no long there. This is rain water, and a high water 

8 table. This wetland does not need major restoration 

9 activity, and in fact, the Department of Fish and Game, in 

10 your staff report has stated that only minor restoracion is 

11 needed for this parcel. 

12 Therefore, this parcel does not fit within the 

13 less than one-acre guideline of the wetlands interpretive 

14 guidelines, because number one, it is contiguous to the 

15 wetland on the other side of the street, and number two, it • 16 can be restored to a biologically productive wetland. In 

17 fact, it already is a biologically productive wetland. 

18 You cannot use the less than one-acre exception 

19 because this parcel doesn't apply. It is not isolated -- it 

20 is not severely isolated. And, it already shows biological 

21 productivity that does not need major restoration. So, the 

22 wetlands interpretive guidelines in the LCP should lead you 

23 to preserve this wetland, and not get rid of it. 

24 This is just a couple of days ago, on March 5, 

25 again showing how the willow trees are greening up with the 
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recent rains, without any urban runoff. 

This is April 6, and even as I speak today, this 

wetland -- the water is there, and the birds are there. 
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so, I ask you to uphold your staff report. I 

think your staff has done a wonderful job in analyzing the 

Local Coastal Program, and the conservation overlay. I would 

like to make the point that the conservation overlay, itself, 

states that conservation easements, dedications, or other 

similar mechanisms shall be required over all wetland areas, 

as a condition of development, to assure permanent protec

tion. 

The conversation overlay of the downtown specific 

plan within the LCP, requires you, requires the city to put a 

conservation easement over all wetland areas, including this 

wetland area, to assure permanent protection. I don't see 

how the city can get around that language, and how they can 

get around the language that is in the wetlands interpre-

tive guidelines that says restoration projects are a 

permitted development only if they adhere to certain 

requirements, and one of those requirements is that the 

wetland has to be isolated, and it cannot be restored to a 

high level of biological productivity. We have seen that it 

already is productive biologically, and it is not isolated 

from the wetland from across the street. 

Therefore, I ask that you not let this wetland fly 
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away, and that you preserve, that you uphold the appeal, and 

that you allow this wetland to remain, simply because it 
• 

2 

3 would be consistent with the LCP, and also consistent with 

4 the downtown specific area plan, the conservation overlay, 

5 for you to require that this wetland remain and be incorp-

6 orated into the project. 

7 I ~ould also ask that you make sure that you 

8 require a 100-foot buffer around it, and that you that the 

9 project be designed so that adequate water supply is main-

10 tained to the area. 

11 Thank you. 

12 CHAIR WAN: How much time? 

13 EXECUTIVE DIRECTOR DOUGLAS: Three minutes left. 

CHAIR WAN: Okay. 14 

15 Marcia Hanscom, we have a total time, so how long 

16 will you need? 

17 MS. HANSCOM: I just need about three, maybe four 

18 minutes, at the most. 

19 CHAIR WAN: Okay, then why don't you give her four 

20 minutes, and at the end you'll tell me how much time is left 

21 over, okay? Give her four minutes. 

22 MS. HANSCOM: Honorable Commissioners, and staff, 

23 my name is Marcia Hanscom. I am executive director of the 

24 Wetlands Action Network, and I am also a former resident of 

25 Huntington Beach, and Huntington Beach is where I learned to 
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love wetlands, and had my eyes really opened to what majesty 

there is. We concur completely with the staff on their 

recommendations, and urge you to vote accordingly. 

This area was once all historical wetlands, and 

the policy in the federal government, and this state govern

ment, currently, is to try and recover wetlands. We are 

losing an opportunity here to recove= former historical 

wetlands, if we go ahead and approve this project. 
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We could actually expand on wetlands, and that is 

what we are supposed to be doing. The President's federal 

clean water action plan says we should be bringing back 

100,000 acres of wetlands each year in this country. How are 

we going to do that, if we continue to pave them over? We 

don't have enough in this state as it is. We have lost 95 

percent of our coastal wetlands, and most of them are, yes, 

in this degraded state. 

But, the Bolsa Chica decision, which I would argue 

does apply here. The Bolsa Chica decision was very clear 

about the degraded state of wetlands not being an excuse.for 

moving, or for destroying habitat. 

And, I mean, I think you all know, many of you are 

attorneys, the Public Resources Code, the Coastal Act, 

governs the LCP, so we still have a law here that has been 

upheld, and very clearly defined by a recent court decision 

that I think you do have to pay attention to. 
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1 I think lit is also very important to note the • 2 Army Corps' decision that was brought up by both the staff 

3 report and the applicant. The Army Corps denied this for 

4 their permit for a reason, because the Coastal Commission had 

5 previously determined that the Coastal Zone Management Act 

6 consistency was not consistent with the nationwide permits. 

7 Now, the nationwide permits are changing. The 

8 federal government is changing their nationwide permits in 

9 June, and that is very important. That is because, finally, 

10 the Army Corps of Engineers in Washington, D.C. has listened 

11 to those of us in the environmental community who understand 

12 these wetlands, particularly in the west, that these small 

13 wetlands are still important. And, so as of June 8, if you 

14 have a half-acre of wetland, or more, you now cannot be just 

15 given a nationwide permit as easily as you used to get one, • 16 and so that says that a wetland of this size is important. 

17 And, I think that if the Army Corps of Engineers 

18 is determining that, that at least the Coastal Commission 

19 ought to consider that. 

20 In terms of off-site mitigation, this would just 

21 give such a very bad precedent, in terms of the distance that 

22 this mitigation site is proposed for. It is several miles 

23 from the site. And, it is also not contiguous to the Bolsa 

24 Chica. At one time, yes it was, but there are all kinds of 

25 homes, and a big road right in the middle, between the 
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Shipley Nature Center and Bolsa Chica. So there are a number 

of reasons why this off-site mitigation in that location 

doesn't make sense. But, probably the most important reason 

is that we need to restore as many of our historical coastal 

wetlands as possible. 

so, again, I urge you to vote according to the 

staff report, and to help us begin recovering our coastal 

wetlands. 

Thank you. 

CHAIR WAN: Robert Roy Vandehoek, and how long 

will you need? 

MR. VANDEHOEK: In the range of about three to 

four minutes. 

CHAIR WAN: I'll give you four minutes. 

MR. VANDEHOEK: Okay, good morning, Commissioners . 

My name is Roy Vandehoek. I am a biologist for the last ten 

years in the federal government. I have worked for both the 

Forest Service and the BLM. I am no longer with them. 

I have switched my career to working with nature 

centers. I have been on Catalina Island, managing a nature 

center. I work, currently, for the Resource Conservation 

District of the Santa Monica Mountains, as an environmental 

educator. 

And, I can say specifically that -- I am thinking 

specifically about what has been proposed at the Shipley 
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Nature Center, which I don't think needs to be an excuse for 

giving up on this wetland. 

At Malibu, as an environmental educator, we take 

our trips with kids off site, away from centers, to remote 

location, so that you can have valued nature center, 

environmental education opportunity by going off site to a 

site like this. 
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So, I think you have a win - win if you have the 

Shipley Nature Center enlarged, but if you save this to have 

a coastal salt marsh, since the distance isn•t that far, you 

could really show the diversity to children, and adults, if 

you have a complex of wetlands to go to. Wetlands don•t 

exist in an vacuum. Birds do fly between wetlands, for 

example. If you just increased the acreage slightly, I think 

• 

you could have a program to have belding savannah sparrows • 

back in here, if you increased the amount of acreage of 

pickleweed salt marsh. 

I am going to wrap it up to support your staff's 

report that this needs to be saved. In the near future, I 

think we are seeing more dollars coming our way. We are 

seeing the Corps of Engineers having an enlarging 1135 

restoration fund. I would suggest that this be in a couple 

of other spots on Beach Boulevard, you could have one or two 

more culverts added, so that you could bring more flow of 

water into this wetland, and then you would expand it. That 
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would be a real opportunity. There is mitigation funds at 

the city of Los Angeles and Long Beach for purchasing 

wetlands in new locations. So, there are funds out here, and 

there is kind of a nice solution, I think, to this. 

is left? 

And, what is my time, Commissioner? 

CHAIR WAN: Yes, thank you very much. 

MR. VANDEHOEK: Okay, thank you. 

CHAIR WAN: Staff, can you tell me how much time 

DEPUTY DIRECTOR LEE: We are about 11.5 minutes. 

CHAIR WAN: Okay, the next speaker 

MR. VANDEHOEK: Thank you. 

CHAIR WAN: is Gary Brown. Mr. Brown, how long 

will you need? 

MR. BROWN: Just about two minutes. 

CHAIR WAN: Two minutes, okay. 

MR. BROWN: Madam Chairman, and members of the 

Commission, I appreciate the opportunity to be here, but I 

will keep my comments brief. 

As you know, piece by piece, development by 

development, California has lost about 95 percent of its 

historical wetlands forever. We have five percent left. 

There is a lot of good intentioned people here 

today, and there are a lot of people who care about the 

environment, but at this point there certainly is a 
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difference of opinion, even as demonstrated by the slides. 

It is hard to believe that both slides were taken of the same 

piece of land. 

We feel that the historical wetland is more 

valuable restored to the citizens of this state, than the 

proposed mitigation plan, which is located four miles inland, 

out of the coastal zone. 

As the slide showed, that Mr. Vandersloot showed, 

this wetland is viable, and it can be restored as verified by 

the Department of Fish and Game. It is not isolated, and it 

is connected to the larger wetland across the street. 

Now, several weeks ago, I attended a meeting, a 

joint unveiling put on and hosted by the County of Orange, 

the City of Costa Mesa, the City of Newport Beach, and some 

• 

other organizations that have been working for years develop- • 

ing a wetland park along the Santa Ana River. In their plan, 

the plan that they are pursuing, has included in that park, 

coming all the down PCH from the Santa Ana River, and 

including the wetland across Beach Boulevard from this site. 

And, so there is a plan that there could be some 

day continuity, that this wouldn't be the little isolated 

wetland that is being portrayed. 

I think one of the most important significant 

things that was said this morning, by your executive officer 

in his report, is that there are options. The development 
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can go --

CHAIR WAN: To let you know, you have used up two 

minutes now --

MR. BROWN: Okay. 

CHAIR WAN: -- so if you want to wind up -

MR. BROWN: Just one more? 

CHAIR WAN: Okay, that is fine. 

MR. BROWN: There are options. The development 

can go forward and the wetland can be restored. It doesn't 

have to be either, or. 
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We certainly would like you to pursue that vein, 

and other than the short term profits, we haven't seen a good 

justification, actually, for the sacrifice of this wetland. 

You have the staff report. You have the legal 

grounds to protect this, and to save this wetland. We urge 

you to do so. 

Thank you. 

CHAIR WAN: Nguyen Trung, and can you tell me how 

long you are planning on taking? 

MS. TRUNG: No more than three minutes. 

CHAIR WAN: Okay. 

MS. TRUNG: Madam Chair, Commissioners, my name is 

Nguyen Trung. I am a resident in the neighborhood of the 

wetland in dispute. 

First of all, I sincerely thank you for 
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undertaking this extremely difficult task of oversee~ng the 

2 well being of this precious coast. 

3 I have forgotten most of what I have learned in 

4 school along time ago, except for what I want to share with 

5 you. I remember, because it intrigued me so much, in 

6 embryology we learned that at the beginning of a living 

7 being, be it be a frog, a chicken, a human, there is one 

8 cell, a fertilized cell, a complete unit of life. It is 

9 miraculous how the cell quickly divides itself, and further 

10 divides and grows. 

11 Then, at a certain point, this blob of amorphic 

12 cells evolves to become differentiated. That was a question 

13 of how each cell knows what to become? The professor 

14 

15 

speculated, communication between the cells. I picture in my 

young mind the cells talk to each other. You be the nose. I 

16 be the mouth. And, I be the brain. And, I be the skin. 

17 And, I be the stomach, and so on. So, they creatively grow 

18 together in harmony into a beautiful organism. In adulthood, 

19 the growing stops. The new cells are produced only to 

20 replace worn out ones. 

21 Then, in some situations, certain cells decide to 

22 develop, to grow and multiply. They disregard the voices of 

23 others. The cancerous condition begins. If they refuse to 

24 listen, and continue to grow --

25 CHAIR WAN: So you know, your three minutes time 
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is up. so, if you want to use the time, fine, but just know 

that the three minutes are up. 

MS. TRUNG: Thank you. 

They eventually die together, with the whole of 

the organism. The planet is a cosmic organism. Only if we 
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listen to the needs of all its parts, and manage to solve our 

own needs, creatively, can we hope to long for longevity for 

all of us. 

At this, I beg you to preserve, currently, 

remaining wetlands of any size, and further restore them when 

possible. I also present to you a petition to preserve the 

wetland in dispute, signed by 382 people, and countless other 

creatures that can't sign. 

Thank you. 

CHAIR WAN: Thank you. 

Mr. Douglas, how much time is left, because I had 

a request for two other speakers to be included if there was 

time left. 

EXECUTIVE DIRECTOR DOUGLAS: There is 5.5 minutes. 

CHAIR WAN: Okay, I have two other speakers, Susan 

Jordan and Mark Massara. I'll give you each three minutes. 

MS. JORDAN: susan Jordan, for the League for 

Coastal Protection. I would like to compliment the staff on 

a well written and clearly reasoned staff report, detailing 

why it is not only inappropriate, but unnecessary, to fill 
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this wetland. 

How this project got this far in the approval 

process, given the clarity of the LCP, is hard to understand. 

The argument for the fill of this wetland seems to echo that 

familiar refrain: it is small, it is degraded, it is 

fillable. 

However, if you focus o~ the actual language in 

the LCP, and the guidelines, it is clear that in order to 

fill wetlands less than one acre in size, the fill has to be 

part of a restoration project, and then only if the wetland 

is extremely isolated, and incapable of being restored. 

This wetland qualifies on one count, it is less 

than one acre. It is not isolated, being adjacent to a 

larger wetland, and connected to it by pipes, and while it is 

degraded, the Department of Fish and Game has concluded that 

it is capable of restoration. 

And, finally, the proposed fill is not part of a 

restoration project, which is supposed to be done on the 

site. In this case, fill is for an unspecified purpose, 

which we know to be ~esidential development, and the 

restoration proposed is off site, four miles away, outside of 

the coastal zone. 

Finally, the parcel itself is large enough to 

allow development without the removal of all of the on-site 

wetlands, thus the project fails the LCP requirement of being 

• 
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the least environmentally damaging alternative. 

With all due respect to the city's presentation, I 

would like to repeat the language that they cited, but I 

would like to repeat in full, not exerted with key words 

removed. Number 1, restoration projects, only -- that is my 

emphasis -- may include some fill for non-permitted uses, if 

the wetlands are small, extremely isolated, and incapable of 

being restored. Not the case here. 

Number 2, the restoration for such fill must occur 

in the same general region. That is, quote, surrounding the 

same stream, lake, or estuary. The proposed restoration here 

is in another watershed. 

Finally, if this is all not clear enough, the 

conservation overlay is unambiguous, and I quote, conserva

tion easements, dedications, or other similar mechanisms, 

shall be required over all wetland areas as a condition of 

development to assure permanent protection. 

We urge you to uphold the intend of the LCP, and 

deny the project as submitted. 

Thank you. 

CHAIR WAN: Mark Massara, you have three minutes. 

MR. MASSARA: Thank you, Madam Chair, 

Commissioners, I am Mark Massara. I represent the Sierra 

Club Coastal Program. 

We support your staff and the Army Corps of 
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1 Engineers, and urge you protect the wetland and deny the 

2 project. There is no doubt that public parks are a 

3 compelling purpose and a much needed public recreation 

4 amenity. There is also no doubt that this project must be 

5 denied. 

6 If a park were the true purpose of this project, 

7 it could easily be built without killing the wetland. No, 

8 the park is a Trojan horse filled with housing, an 

9 impermissible and well established illegitimate reason to 

10 kill wetlands. If anyone should know this, it should be the 

11 officials in Huntington Beach, and their paid experts. 

12 We are completely flabbergasted that the city 

13 would spend and invest so much scarce taxpayers• dollars, in 

14 

15 

a project so hopeless. Worse, the mitigation is, in our 

opinion, an outrage. Build a nature center to teach kids 

16 about the importance of wetlands destroyed to build the 

17 nature center. What are we teaching these children? 

18 Let the wetland be protected, and expanded. Let 

19 the Commission do something for children, not to them. And, 

20 let the nature center be where nature is. 

21 Thank you. 

22 CHAIR WAN: Leonie Herting, followed by Eileen 

23 Murphy. You have two minutes. 

24 MS. HERTING: I am sorry to say I am not a member 

25 of any organization, because then I would have more time, but 

• 

• 

COASTr.l C~f~iMISSION 

~%~2 \lliiSI'WX{; "'AY 
OAK.IIlltST, CA. 9~ 

PRISCILLA PIKE 
Court Reporting Services 

mlnpns@sicrr:ucl.com 

E:<Hl~IT # ld ...... -..... 
PAGE .. ~J:. OF l3£ 

lUEJ'IIOm; 
(559) 611H2JO 



• 

68 

since I just this note about this meeting in the newspaper 

this morning, I didn't have much time to prepare anyways. 

I am a 22-year resident of the City of Huntington 

Beach, and I have watched the wetlands around that area, ever 

since we moved there. They have been getting smaller. They 

have been paved over. Everything is being built on. There 

is not much left at all. 

You were right oh, sorry, he's gone 1 the 

representative from the City of Huntington Beach. 

The larger wetlands on the east side of Beach 

Boulevard is at a lower elevation than the small wetlands 

north -- the little one that we are talking about. But 1 what 

it does 1 it drains into that large wetlands. Last October, 

the large wetlands on the east side was totally dry, because 

they were grading. Within a couple of weeks, or so, all of a 

sudden water disappeared again. It hadn't rained. You know 

we had late, really late winter rains. There are so many 

birds on the other side, that you know, the few animals that 

I saw this morning, which were three mallard ducks, and by 

the way there is a lot of water in there right now. 

The drainage from the west side of Beach Boulevard 

makes a big impact to the east side, also. I don't consider 

the east side just a salt marsh area, because there is no 

tidal influx. Where is the water coming from? Even in the 

summer, when we don't have rain, there is water. It comes 
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through those drainage pipe. Aren't drainage pipes • 
2 considered wetlands, also? I think so. I don't know very 

3 much about it. I just know I live there, and I see what is 

4 happening. 

5 And, I really hope that you keep the wetland as it 

6 is, and maybe they can find a way of utilizing that area as 

7 open space. 

8 Thank you. 

9 CHAIR WAN: Eileen Murphy, followed by Stephanie 

10 Pacheco. 

11 MS. MURPHY: My name is Eileen Murphy, and I am 

12 speaking for the Bolsa Chica Land Trust. I want to thank 

13 Commissioners Nava and Estolano, and the Commissioner staff, 

14 

15 

for challenging the Mayer Trust and the City of Huntington 

Beach to fill in a wetland and mitigate it at a site four 

16 miles away. 

17 The danger of this act is that if you vote to 

18 allow it, you will be setting a precedent, and once you start 

19 down that path, there is no turning back. This is not a 

20 restoration project. Mayer and the city are asking you to 

21 allow them to fill in a wetland for, quote, an unspecified 

22 purpose within a residential zone, along with an off-site 

23 mitigation plan, unquote, therefore it is not allowed under 

24 the Coastal Act. 

25 The Coastal Act also states that, quote, 
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restoration if allowed should result in no loss of acreage or 

wetland habitat on the site, unquote. This project 

eliminates all wetland on the site, and therefore it is a 

violation of Section 30411 of the Coastal Act. 

We all know wetlands are the lungs of the ocean, 

and our Huntington Beaches were closed most of last summer 

due to pollution in the ocean. Let's not lose any more of 

the 3 percent of our wetlands we have left. They help our 

ocean. 

In closing, I hope that ·you will look out and see 

the tall ship and the armada of boats that are sailing around 

in silent protest of Ducheny•s Assembly Bill 2310. 

Thank you for allowing me to speak. 

CHAIR WAN: Stephanie Pacheco, followed by Don 

May. 

MS. PACHECO: Honorable Commission and staff. I 

am Stephanie Pacheco. I am the conservation chair of the 

Orange County group of the Sierra Club, Angeles Chapter. The 

Sierra Club supports the appeal, and urges you to vote no to 

this project, and no to the destruction of these wetlands, as 

proposed by the Robert Mayer Corporation. 

Loss of these wetlands cannot be considered the 

least environmentally damaging alternative in this situation. 

The mitigation proposal is not appropriate for these 

wetlands. The project does not comply with the city's LCP, 
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1 nor the conservation overlay. Additionally, these wetlands 

2 are adjacent to a large salt marsh wetlands areas. 

3 Again, the Orange County group of the Sierra Club 

4 agrees that this is a significant issue, and urge you to vote 

5 "No" for this project. 

6 Thank you. 

7 CHAIR WAN: Don May, followed by Joseph Pacano, 

8 and please hold your applause. It just delays things. 

9 MR. MAY: My name is Don May, with the California 

10 Earth Corps and the Los Cerritos Wetlands Task Force. 

11 You have heard an awful lot about mitigation, and 

12 how good a project there is over at Shipley. We support 

13 that, but there is a lot of money, there is a lot of options 

14 

15 

around to do that independently. Mitigation is not what is 

before you. What is before you is filling a wetland. 

16 You have heard also a lot about reliance, reliance 

17 which you should rely upon is the Coastal Act, and the 

18 Coastal Act is clear. If you don't follow it, not only this 

19 wetland, but wetlands up and down the coast -- like the Los 

20 Cerritos wetlands -- are in jeopardy. Please place your 

21 reliance in the Coastal Act, and follow it. 

22 Finally, you have heard a lot about trust, and who 

23 I urge you to trust is your staff. Your staff has done an 

24 excellent job. I urge you to follow your staff. 

25 Thank you very much. 
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CHAIR WAN: Joseph Racano, followed by Stephen Reg 

Clewley. 

MR. RACANO: Hello Commissioners, my name is Joe 

Racano, and I am very concerned about our loss of wetlands in 

Southern California. 

I have done some work up in the Pacific northwest 

with the forests, and I have worked ~n Florida trying to get 

the low-light turtle law passed, which we did, the turtle

excluded devices passed, which we did, which was overturned 

by the World Trade Organization, as you know. I have worked 

with the Lindsay Museum in Walnut Creek, and I have worked 

with care and rehabilitation of wildlife, in Sanibel, 

Florida. 

I am here to tell you that when there is a wetland 

there is a reason for it, or it wouldn't have been there in 

the first place. These are lungs. And, interestingly 

enough, there is a place that is a very important place, and 

this place is where the water meets the land. It is 

different from every other place on earth, because this is 

where life begins. 

Where water meets the land, you have plants that 

grow there, and they have little organisms that are eaten by 

bigger organisms, and so on and so forth. It couldn't be 

more important. The Coastal Commission's job couldn't be 

more important. There is no job more important than yours. 

\%n llliiSPEJU:\G ll.AY 
OAK! It 1lST, CA 936-H 

PRISCILLA PIKE 
CouTt Reponing Sen•ices 

mtnprh@~io::rr.ucl.com 

COASTAL COMMISSION 

EXHIBIT #.D ............... -
PAGE .J..b. OF t.-=:tl_ 

TELEPIIO'T. 
(~~9) 6113·81JO 



-

73 

Never mind the Shipley center for education, never • 
2 mind the Bolsa Chica Conservancy for education, the true 

3 education is done when we lead by example, and here is the 

4 coastal Commission's chance to lead by example, to teach the 

5 children. Things that you do now will have ramifications for 

6 people who aren't even born yet. 

7 I am 44 years old. There are kids right now 5 

8 years old. I want to know what the world is going to be like 

9 for them, when they see 44. 

10 Thank you. 

11 CHAIR WAN: Stephen Reg Clewley, followed by Rudy 

12 Vietmeier. 

13 MR. CLEWLEY: I am Reg Clewley. I have read the 

14 staff report. I congratulate them on some excellent work 

15 here. I support their recommendation, and I urge you to do • 16 the right thing, and to deny this project, sustain the appeal 

17 of the Commissioners. 

18 Rely on the City of Huntington Beach is reliance 

19 misplaced. You can rely on these beach cities where there 

20 are wetlands available, that want to destroy them, and place 

21 mitigation. They want to mitigate them out of existence. 

22 You are not going to be gaining anything by taking all of the 

23 wetlands and placing them in a wetlands museum. There won't 

24 be any, because as you corner them, it is a strategy that 

25 military people use. They isolate the enemy, and in this 
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case the developer's enemy is the wetland, and by isolating 

them in the Shipley Nature Center, they will able to go along 

one day and destroy those, too. Push them all together, 

limit their existence. 

Well, there wasn't any birds. They couldn't make 

it there anymore, because these smaller wetlands were all 

gone. We destroyed them. And, how did they get destroyed? 

They were destroyed by these same people who are urging you 

to destroy more today. 

"Why, look at them, they are degraded," as they 

stand and throw paper cups and beer bottles into them. 

CHAIR WAN: You are going to have to wind up. 

MR. CLEWLEY: Why can't they just if they want 

the wetlands restored, if they really wanted it, come on and 

do like I do, pull some money out of your own pocket, and 

just do it because it is right. 

CHAIR WAN: Rudy Vietmeier, you have two minutes. 

MR. VIETMEIER: Good morning, Commissioners. I am 

Rudy Vietmeier, a member of the Sierra Club. 

And, I would urge you to accept the staff's 

recommendation. The Sierra Club has a very simple policy on 

wetlands. They should be preserved. They should not be 

traded for something else. We have other things we can 

trade. We only have 5 percent of our wetlands left. 

I think the public sentiment has demonstrated a 
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willingness to pay for environmental recreation. W~ have 

just passed Proposition 12 to provide the funds to acquire 

wild lands, and I think the Shipley Nature Center is a 

project that we applaud the effort that was done, and we 

would like to see that move forward, but we think it could be 

done by some other means. And, it should not be done by 

trading wetlands. 

Thank you very much. 

CHAIR WAN: I think that finishes all of the 

speaker slips on this item. 

Okay -- I don't have a speaker slip for you, but 

-- okay. 

MR. KORTHOF: Doug Korthof, from Seal Beach. 

I wanted to bring back your attention to a little 

wetlands that got filled in Long Beach, called the Sellic 

wetlands. 

CHAIR WAN: You have two minutes. 

MR. KORTHOF: Yes, thank you, Madam Chairman. 

The Sellic wetlands, where somebody came and 

testified from Cal State Fullerton that there is absolutely 

no wetlands on this property, and it is okay to build a strip 

mall shopping center called Marina Shores. Well, yesterday, 

I saw a great blue heron nesting on the water which has 

accumulated in that area -- no wetlands at all, but a great 

blue heron is there. 
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1 Any time you fill a wetlands, you are going to 

2 have the loss of wetlands, and under the protections of the 

3 Coastal Act, as good as it has been, or as bad as it has 

4 been, we have still lost more of our wetlands. We keep doing 

5 these socalled mitigation projects. Every time there is a 

6 mitigation, there is a net loss. 

7 I was going to propose the developers would really 

8 like it is if we would have one acre that if you needed 700 

9 acres of mitigation credit, they could just mitigate this one 

10 acre 700 times, and not have to worry about blocking their 

11 projects. And, then somebody else needed 400, they could 

12 just mitigate the same one acre 400 more times. Moving 

13 wetlands just doesn't work. 

14 

15 

Thank you very much. Please support the staff 

recommendation, not to fill this wetlands. 

16 CHAIR WAN: Dave Mann, and that is the last 

17 speaker slip. You have two minutes. 

18 MS. MANN: Yes, hi there. My name is Diana Mann, 

19 and I represent many organizations, wetlands organization, 

20 and we are having a press conference about 12:30 on the 

21 stern, on the promenade deck of the Queen Mary, and we are 

22 going to hear some speakers from wetland organizations all up 

23 and down the coast, to talk about wetlands and the importance 

24 of wetlands, and the importance of the responsibility of the 

25 Coastal Commission, and the support of the community. 
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Please, everyone in the room, join us. Thank you, 

very much. 

CHAIR WAN: With that, that ends the public 

comment. 

The city has 2.5 minutes for rebuttal, so would 

you give him his 2.5 minutes, please. 

MR. KAUFMANN: Thank you, Steven Kaufmann for the 

co-applicant Robert Mayer. I'll make two points, and then I 

will turn it over to Mr. Leipzig. 

Staff made the point that you have to deal with 

the facts on the ground when this comes before you. I think 

it is pretty clear at this point that this is not a new 

wetland. This was known at the time the LCP was certified. 

It was addressed, and it was planned for in the certified 

LCP. 

Staff also referenced balancing. Again, I think 

you understand that there is really no need to balance here, 

to look for policy conflicts. This application is governed 

by the certified LCP, that is the standard of review. 

[ Slide Presentation ) 

MR. LEIPZIG: Commissioners, I would like to draw 

your attention to the aerials of both sites, one last time. 

The first one is the Shipley site. And, if I can 

pull this mike out, I will just use this aerial to 

demonstrate that, in fact, the Shipley Nature Center is, in 
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1 fact, part of a continuous strip of open space that includes 

2 all of Hunti'ngton Central Park, and runs right down directly 

3 into the Bolsa Chica wetl~nds. 

4 The other graphic aerial that I would like to show 

5 you is an aerial of the project site on Beach Boulevard. 

6 There are wetlands, 110-acres or so of wetlands from Beach 

7 Boulevard to the east. This little site, the .6 acres is on 

8 the other side of Beach Boulevard, a major arterial highway, 

9 just a little fingernail of what was at one time a very 

10 valuable site. 

11 Today, however, this site supports redwing black-

12 birds. I am talking about endangered species at the Shipley 

13 Nature Center. There is simply no comparison in the habitat 

14 value of the two sites under discussion . 

15 I will close. Thank you very much, ladies and 

16 gentlemen. 

17 CHAIR WAN: Thank you. 

18 With that, I will close the public hearing, and 

19 return to staff. 

20 DEPUTY DIRECTOR LEE: Thank you, Madam Chair. 

21 I think one of the concerns that we certainly 

22 have, and that you heard indicated, goes to the heart of the 

23 local planning efforts and the integrity of that process, as 

24 well as -- as Mr. Zelefsky indicated -- a 10-year history on 

25 this site. 
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However, I think what staff is trying to indicate 

is that we must look at those details, that history, in light 

of the current law, and, in light of the current interpre

tation of the law, and the facts that are on the ground. I 

believe Mr. Douglas will be addressing that aspect a little 

bit more. 

. I am going to turn more to the question of the 

guidelines that have specifically been adopted into the LCP, 

and thus we agree have become binding. We do not concur that 

all of the criteria cited in the city's policies have been 

met, with regard to allowable filling of wetlands that are 

less than one acre. Specifically, with regard to the first 

criteria, it talks about wetlands being filled that are so 

small that they are incapable of recovering, or maintaining 

productivity without major restoration efforts. 

The California Department of Fish and Game's study 

confirmed that the subject wetlands could be feasibly 

restored, and specifically, as cited on page 27 of your staff 

report, their findings conclude with the statement: this · 

wetland area could be enhanced by increasing both its size 

and the ratio of open water to vegetated wetland areas. We 

find that these restorative measures are all minor, and 

therefore can be feasibly accomplished. 

With regard to the second criteria, it states that 

the wetland must not provide significant habitat value to 
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wetland fish, and wildlife species, and must not be used by 

any species which are rare and endangered. There are two 

clauses in the statement. We think that this area clearly 

provides habitat value both in terms of the wetland 

vegetation, and its use by known wetland bird species. 

Given the dramatic loss of wetlands, staff is 

recommending that the Commission find such habitat areas, 

especially those that are capable of restoration, be deemed 

to provide significant value. 

80 

Again, with regard to the third criteria, it talks 

about allowing restoration of another wetland to mitigate for 

fill, that it can be achieved in conjunction with filling of 
' 

a small wetland. 

Looking at the merits of the off-site mitigation 

program, and the habitat restoration efforts being conducted 

at the Shipley Nature Center, while we have some concerns and 

questions about the actual details of the mitigation 

proposal, we have no disagreement with the merits of 

enhancing the Shipley Nature Center efforts. 

However, you again don't get to the question of 

mitigation when you don't have an allowable project, and the 

restoration is not needed in order to protect -- the 

restoration activity is not supported only by elimination of 

the wetlands on this site. The restoration activities at the 

Shipley Nature Center could proceed on their own merit, in 
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the absence of this project. 

And, then the fourth criteria, again, restoration 

is not, we believe, occurring in the same general region. As 

provided in the city's own language, the general region is 

defined as within the same general area, surrounding the same 

stream, lake or estuary where the fill occurred. 

So, therefore, with regard to the statements by 

Mr. Kaufmann, staff does not believe the proposal is 

consistent with the city's LCP, either with regard to its 

direct inclusion of Section 30233 of the Act, and that it 

eliminates all wetland habitat for an unpermitted fill, or 

with the Commission's guidelines, which have been 

incorporated into the LCP, as I have just noted above. 

In addition, the site is designated for 

residential, but with a conservation overlay, and that 

conservation overlay specifically requires -- as some of the 

commenters noted -- that an easement is required to 

permanently protect any such wetlands. 

Looking at the merits, staff believes that the on

site wetlands do provide habitat value, they do lie adjacent 

to a larger wetland complex across the road, directly east, 

and the habitat on site is characterized as viable and 

functioning, even in the city's record. 

In addition, recent information, and ongoing 

ground water monitoring suggests that on-site ground water 
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sources may be serving this area beyond urban runoff. There 

clearly can be a reasonable use of the 5-acre parcel, even 

retaining the wetlands on site. And, in this regard, staff 

believes this action poses a serious precedent for Commission 

consideration. 

Characterization of a degraded nature apply to 

virtually all of our wetland systems, both large and small. 

All of these habitats are struggling to be preserved at all, 

or to be protected from impacts of encroaching, .or increased 

urbanization. 

Given the historic loss of wetlands, staff 

recommends that you reinforce and uphold the city's LCP, and 

preserve these wetland resources. 

EXECUTIVE DIRECTOR DOUGLAS: A couple of 

additional observations. 

One is to underscore again that the issue here is 

not one of whether or not we trust the City of Huntington 

Beach. Trust is not an issue relevant to these delibera

tions. We have a good relationship with the city, and 

certainly none of our recommendations are based on any 

implication of lack of trust. That is simply not the issue. 

The issue is the application of the law, as it exists today. 

There was a question raised about can local 

governments, and property owners, and I might add the public, 

rely on previously certified LCPs. The answer is yes, but. 
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We live in a dynamic society that is characterized by change, 

change both in our laws, our institutions, and in the facts 

and circumstances that govern the decision's that we have to 

make about conserving and using natural resources. 

There are changes in law, and fact, that in fact 

have significant implications for LCPs that have been 

previously certified, and for Commission decisions. If you 

look at the Nollan decision alone, there was a time when the 

Commission and local government expected public access 

easements to be attached to just about every project on the 

shore front. Now, 9.9 cases out of 10, you no longer do 

that, neither does local government, because the law changed, 

in terms of what you can do, in terms of legal land use 

practices. 

The same with outdated LCPs. The Commission 

grapples with this all of the time, as you look at LCPs that 

no longer reflect circumstances on the ground, facts on the 

ground, as well as current existing law. It is the law that 

is applicable today. That is the application of current law, 

and facts, as they exist today on the ground. 

To suggest that once an LCP is certified, it rules 

in all subsequent applications, irrespective of court 

rulings, court decisions, or changed circumstances on the 

ground, is simply not an accurate statement of the law. 

And to respond to some of those legal points that 
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were made, I would like to turn it over to Jamee Patterson. 

DEPUTY ATTORNEY GENERAL PATTERSON: Yes, 

commissioners, all of the cases cited by the applicants here, 

involving Coastal Commission decisions regarding res 

judicata, were commission decisions on permits, and that is a 

situation that is substantially different from what you find 

yourself in here, today. 

With regards to a challenge to a permit, a failure 

to challenge a condition on a permit, or a decision on a 

permit, and acceptance of the benefits of the permits, 

precludes a later challenge to that permit, or its condi

tions. That is a given. But, that is a different situation 

than we have here. That is not a situation involving an LCP. 

There are two kinds of challenges to an LCP. 

There is a facial challenge. That is a challenge that is 

brought within 60 days of the final decision by this 

Commission approving it, such as the Mendocino case involving 

the pygmy forest in Mendocino County. 

Then, there is a challenge to an as-applied 

decision, and that is a challenge to an application of the 

LCP to a particular project. An example of that would be the 

West Village project down in San Diego, with regard to the 

City of Encinitas' LCP. 

I would like to give you an example as to why the 

res judicata analysis doesn't apply here. If we reversed the 
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situation, and if we were to say that an LCP precluded a • 
2 project, which the Coastal Act might otherwise allow, and a 

3 property owner applied for that particular allowed use, but 

4 had not challenged the LCP when it was certified, would that 

5 property owner seriously agree that they were precluded from 

6 now challenging the application of the LCP to their 

7 particular project, when the project might otherwise be 

8 allowed under the Coastal Act? I think not. 

9 I think that is why it is important to recognize 

10 that there is a difference between a challenge to a permit 

11 decision, where the permit has been accepted, the benefits 

12 have been realized, and a subsequent challenge is no longer 

1~ timely, and is barred by res judicata in a situation like 

14 

15 

this involving an LCP. 

16 

Thank you. 

CHAIR WAN: Does that conclude the staff's 

17 presentation? 

18 Okay, we are going to take a 5-minute bio-break, 

19 and then I will open this up for discussion by the 

20 Commission. 

21 Recess; Housekeeping Items Discussed ] 

22 CHAIR WAN: Do we have everybody here? 

23 Okay, Commissioner Dettloff, then Commissioner 

24 Orr. 

25 COMMISSIONER DETTLOFF: Yes, thank you, Madam 
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Chair. I would like to give my perspective both as a coastal 

commissioner, and as an elected official from the City of 

Huntington Beach. 

I would like to let my fellow Commissioners know 

why the city took the steps they took, why we made a decision 

almost ten years ago, why we think that decision was valid 

then, and is valid today. And, the most important point is 

we had a certified LCP. We had language in the LCP that 

allowed us to mitigate on the site at Shipley Nature Center. 

It was clearly spelled out, so that when the decision, which 

was a major project, the Waterfront Hilton decision was made, 

it was based on following exactly what our LCP allowed us to 

do, and the language therein. 

I think that any of the Commissioners, and 

especially staff who have worked with the City of Huntington 

Beach -- and I think this has been acknowledged by our staff 

knows that this a city that takes its LCP very seriously. 

We were one of the first LCPs to be certified in the State of 

California. We continually update and revise the LCP, that 

the revisions are now again before the State Coastal 

Commission, and we believe that this is a document that is 

working document. It is one that we use on a daily basis. 

We take this document very seriously because the 

citizens of our community demand this of us. And, I think 

that if you look around the City of Huntington Beach -- and 
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many of you are familiar with our city -- you know ~hat we 

hold habitat values at the highest level. We have S.S miles 

of beaches. Half of those beaches are maintained on a daily 

basis by the City of Huntington Beach, to serve 11 million 

visitors a year. This is a true commitment to the environ

ment. 

We also have something that I think is very unique 

to coastal cities, our city has saved over 2500 acres of 

wetlands. Those wetlands have been restored, or currently 

being restored. We take our natural resources, and our 

habitat values very, very seriously. 

When any issue comes before the city, and the city 

council, and the citizens of our community, we look to our 

certified LCP to give us direction. This is the document 

that tells us what we can do on any parcel in the coastal 

zone of the City of Huntington Beach. 

So, the city, in making the decision that is now 

so controversial, and before this Commission today, relied 

upon its LCP. We looked at the site that is now before you 

today, and we made certain determinations in reviewing what 

this site had to offer. We always acknowledged that this was 

a degraded wetlands. There was no question about that. It 

had the characteristics of a wetland, but we determined that 

we could get better habitat value at another location. 

We looked at the site, and what did we see? We 
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saw o.a acres, which has been further reduced, and that is 

being supported by our own biologist for the Commission. We 

saw a site that was degraded, acknowledged by· Fish and Game, 

acknowledged by this Commission, acknowledged to this day by 

our biologist. 

88 

We looked at a site that had on one side of it a 

mobile home park, which has now been demolished. That mobile 

home was the source, the lifeline for this wetlands was a 

mobile home park, and its runoffs, and then any runoff that 

you could obtain from heavy rains of a winter, or any flows 

that might come through residential development that would go 

through this mobile home park. That park has now been 

demolished, and the tenants of that park have been relocated, 

because the developer has put up funds to relocate them to 

other sections of our city. In fact, the city has a park for 

this relocation effort. 

On two sides of this site, were open fields. 

Those fields will be developed in the future with a hotel, an 

approved hotel site. 

We also found that on this site, and abutting 

directly to the site, was a 6-lane highway. This is a 

highway that has grown over the past 10 years. We made the 

decision 10 years ago, and for the past 10 years that highway 

has become busier and busier, because of the population 

growth, not only of Orange County, but Riverside County. It 
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is 6 lanes, and it services the beaches of Newport Beach, and 

the beaches of Huntington Beach. 

So, we looked at the site, and we said, very 

honestly, and looking for the direction from Fish and Game, 

and Fish and Wildlife, what would be the best way to provide 

good habitat value? Do you provide it on this site, where 

you have very little chance of good restoration, simply 

because this was once a fragment of a very large historic 

wetlands? But, the flow from the ocean was cut off years and 

years ago, so that you have a fragment of a wetlands, and you 

need to provide habitat values, we understood that, and so we 

looked at other sites. 

And, we didn't do it in a vacuum. We didn't say 

that Huntington Beach -- the officials in Huntington Beach, 

nor the developer, knows what is best. 

We said, "Let's take the advice of Fish and Game, 

Fish and Wildlife, let's get outside biologists, who will 

come in." And, when they came in, they selected 15 sites 

that would be good restoration candidates. 

And, we said, "We need a site that we can almost 

be guaranteed that we are going to be able to create a 

wetlands. We need to have a site that really makes sense." 

So we went to our 300-acre Huntington Beach 

Central Park, 300 acres of passive park land. We have a 

couple of tot lots. We have one natural lake, and one 
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seasonal lake, at this site. We looked at it very carefully, 

because of its close proximity to the Bolsa Chica wetlands, 

probably one of the most important habitat areas in southern 

California, indeed, if not the State of California, one in 

which has, the wetlands portion of that have been saved. 

If you were a mallard, you could fly the distance 

in about a minute to a half-minute. If you are a human 

being, you can walk to that site in about 5 minutes. It is 

almost adjacent, and at one time those lands were probably 

all a part of this wetland area, because this is a very 

bog-like area, with bog-like conditions, which will lend 

itself beautifully to restoration. It is also considered the 

best birding area, Central Park, in southern California. So, 

with all of these elements, we felt we had found a site where 

we could have guaranteed success. 

We again reviewed our LCP, because that is the 

document that we know is the reference point to any decision 

made by a city council, or a planning commission, in 

Huntington Beach. And, when we looked at our LCP, there was 

language there that allowed us to do this. Not only did we 

have a certified LCP, we have a downtown specific plan, which 

has been under review by the Coastal Commission on at least 

two occasions, and maybe others, that actually described what 

we were going to do on that site. 

So, armed with this, wanting to provide good 
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habitat value, we determined that this would be a good site 

2 for restoration, but most importantly we felt that this was 

3 in the best interest of the environment, the best interest of 

4 Huntington Beach, but we were following our LCP, a document 

5 that everyone who comes to us for development must reference 

6 to. Every person who mans the counter of our planning 

7 department, references immediately to our LCP. They don't go 

8 forward with any plan unless it is allowable under the LCP. 

9 So, I leave my Commissioners, who I know are going 

10 to have to make a very difficult decision, with only one 

11 question: did the City of Huntington Beach follow its 

12 certified LCP, a certified LCP which incorporates the 

13 wetlands guidelines? It also incorporates our downtown 

14 

15 

specific plan, which details and outlines mitigation for this 

very specific site. 

16 The city was never challenged on any of these 

17 decisions. We went through the planning commission. We went 

18 through the city council, and had numerous public hearings 

19 where these decisions were never challenge. The language 'in 

20 the LCP clearly allows for off- site mitigation, supported by 

21 our downtown specific plan, and the wetlands guidelines. 

22 And, the final question I leave with my 

23 Commissioners, and it is a major question: can cities up and 

24 down this coast depend on their LCPs? Or must we all as 

25 the City of Huntington Beach does on a regular basis --
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1 review those and every time something changes, eve~ though 

2 many decision had been built on that LCP, must those then 

3 changes be made and different directions taken by people who 

4 have come -- and I know we tried to throw out the word trust. 

5 But, the only way that a city can conduct its business is 

6 through reliance upon its LCP, and trust in the decision 

7 makers, that the decisions they have made will be carried 

8 out. 

9 So, I now turn it back to the Chair, thank you. 

10 CHAIR WAN: Commissioner Orr. 

11 COMMISSIONER ORR: Thank you. 

12 I rarely find myself disagreeing with Commissioner 

13 Dettloff, and I certainly respect all of the work that the 

14 city has done, and unfortunately, I think my answers to her 

15 

16 

questions, I feel, come out the opposite way that she 

suggests. It seems to me -- I am convinced by staff that 

17 this doesn't meet the LCP's standards. It is not an isolated 

18 wetland. At least, it didn't appear to be to me in the 

19 slides. The project is not a restoration project, in which 

20 it is being done. 

21 And, I really am concerned about -- I think one of 

22 the speakers referred to mitigating things out of existence, 

23 and unfortunately, that is happening all over the state, and 

24 I think here that is what would happen to this small wetland. 

25 I don't think then that we need to get to this res 
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judicata issue, but if we did, I think that the analysis that • 2 Jamee Patterson gave is convincing. 

3 And I think that we are being asked, 

4 unfortunately, to set a horrible precedent, which is to say 

5 that an LCP, even if we got beyond my first conclusion that 

6 this is not in line with the LCP, but that an LCP isn't 

7 modified, it isn't of necessity modified by court decision 

8 that come afterwards, by changes in the law. Peter Douglas 

9 gave examples of endangered species being identified after 

10 the fact, or ESHA being identified. 

11 And, again, I think we are being, unfortunately, 

12 invited to override the law, the current state of the law, in 

13 deference to the standards of an LCP that was established 

14 before those changes in the law took place. 

15 Finally, I want to say that I think the Shipley • 16 Nature Center is a wonderful place, but I don't see the 

17 coupling between the two. I don't think that that project 

18 will not proceed because of this. It may be difficult to 

19 find funding, it may not, but there is in my mind no link 

20 between the filling and destruction of this remnant wetland, 

21 and the improvement of the wetland at Shipley. 

22 So, I would -- when we get to it, ! definitely 

23 support the appeal. 

24 CHAIR WAN: Commissioner Daniels. 

25 COMMISSIONER DANIELS: Thank you. 
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I heard and understood the environmental concerns 

2 raised by many of the people supporting the staff report, and 

3 certainly those are worthy concerns. But, there is also a 

4 competing concern here to me, and that is whether or not 

5 people, and planners, can rely on the actions of their 

6 government. 

7 To me, it really is a question of what is the 

8 standard of review here. It seems to me that the LCP is the 

9 review process, and it is something that the people have a 

10 right to rely on in terms of making their planning decisions. 

11 How laws are made, the process by which they are changed, the 

12 process by which they become laws, are very, very important 

13 principles, in terms of how we proceed as a society, and that 

14 to me is of paramount concern, as well . 

15 So, to me it is a question of what is going to 

16 apply here, in terms of how we look at this particular 

17 project. If we were looking at the certification of this LCP 

18 today, would I agree that this standard that has been used in 

19 the conservation overlay applies? I am not sure. I don't 

20 

21 

22 

23 

24 

25 

know. But, that is not the question. The question to me is 

whether or not that conservation overlay is now the standard 

and the law, and it seems to me that it is, because of the 

certification of the LCP, which took place many years ago. 

There has been some discussion about whether or 

not this area is restorable, some opinions, with respect to 
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the Department of Fish and Game. Those opinions, I see, were 

2 also provided before -- I think they were provided in 1983, 

3 and those were provided before the downtown specific plan was 

4 certified, and incorporated into the LCP, and if I have the 

5 chronology right, in 1984. 

6 There is also some discussion about portions of 

7 the conservation overlay document, Section 4.15, that say 

8 that cons.ervation easements shall be required over all 

9 wetland areas. But, that portion, it seems to me, to be 

10 different from other portions of that very same paragraph, 

11 which specifically states that if any wetland is determined 

12 by the Department of Fish and Game to be severely degraded, 

13 or -- it doesn't say, and, it says, or -- if it is less than 

14 

15 

one-acre in size other restoration options may be taken . 

I understand why the City of Huntington Beach read 

16 this document the way they did, and I think it is a 

17 legitimate and valid interpretation. I am inclined to 

18 disagree with staff at this point, and agree with the 

19 position articulated by Commissioner Dettloff. 

20 I would like to hear some other discussion by my 

2i fellow Commissioners on this issue. 

22 

23 

CHAIR WAN: Commissioner McClain-Hill. 

COMMISSIONER MC CLAIN-HILL: I first want to say 

24 that I strongly concur with the remarks made by Commissioner 

25 Daniels, and in reviewing the materials have additional 
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concerns. 

In looking at the booklet provided by applicant, 

on page 6, there is a reference, a quote out of a Commis

sioner document, in connection with certifying the LUP, where 

it seems to indicate, that at least at that time, there was 

some awareness of, and some, you know, overall buy into this 

specific mitigation of this particular wetland. 

And, also as I read, and this is very, very 

confusing. I sort of understand staff's rationale. I also 

understand why the City of Huntington Beach might have 

believed otherwise, and frankly, it appears as if -- at least 

at some point -- people were on the same page, because also 

and staff can sort of respond to this particular point. 

It seems there is an off-site mitigation program for this 

site? It says it was anticipated in 1982. In 1981, there 

were 13 candidate sites evaluated, that this program was 

submitted to the Coastal Commission staff, and approved by 

federal and state resource agencies. 

It just seems to me that there is significant 

evidence that this overall project has been working through 

the city for some time, with our full knowledge of that. 

And, when you read the overlay, in conjunction with our 

restoration guidelines, it seems to me that there is 

sufficient ambiguity in those guidelines to cause the city to 

believe that this would, indeed, permit them to perform the 
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kinds of restoration -- or to perform the acts that they are 

currently performing, in the overall context of a restora

tion. It only makes sense in the context of an off-site 

restoration, and the fill of a very small wetland. 

97 

Given that, I am very disinclined at this late 

date to apply a different interpretation than that which has 

been previously applied. Although, I am, frankly, interested 

in and believe that it is important to discuss whether or 

not, in fact, all five criteria were met, but it seems to me 

that that is sort where we are, with respect to the actions 

that we can take, vis-a-vis the interpretation of this 

particular application. 

CHAIR WAN: Commissioner Estolano. 

COMMISSIONER ESTOLANO: I think my fellow 

• 

Commissioners McClain-Hill and Daniels did an excellent job • 

analyzing how we get down to incorporating t~e LCP policies 

as the standard of review. 

Having said that, I want to zero in right where 

Commissioner McClain-Hill left off. I actually have some 

questions on the five criteria. I am assuming that that is 

the criteria that we will apply, and everyone has explained 

why that makes perfect, logical, sense, and is what we are 

called to do today. 

So, looking at the incorporated LCP policies, and 

the five criteria that must be met before the small acreage 
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exception can be granted, I have a question of staff on 

number one. To me, this is the most troubling criteria that 

I think, of any, is questionable, whether it is met here, and 

I understand that we are relying on a 1982 Fish and Game 

report, and I looked through the pages that were included, 

but I want to hear from staff, if there is any other report, 

other than that 1980 report, '82 report, that leads us to 

believe that we could recover and maintain a high level of 

biological productivity, without major restoration 

activities? 

And, then also, just Ms. Lee, if you comment on 

what constitutes a major restoration activity. I am just 

trying to get the flavor of the remainder of that Fish and 

Game Report, of which we only have, I think, about 6 or 7 

pages. 

DEPUTY DIRECTOR LEE: We are not aware of any 

other separate reports. 

There were certainly a lot of material generated 

by the developer's biological consultant at the local level, 

but I don't believe there is any separate site-specific 

report. 

We were looking both at the previous Department of 

Fish and Game study, to address, at least in part, the one 

question here, with reference to major restoration 

activities. 
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In our minds major restoration activities 

generally would require far more significant grading of a 

site, dredging, or removal of materials to reopen up channels 

through an area, addressing hydrology concerns. 

The CDFG study indicated that only minor work 

would be required to expand some of the areas from open water 

to vegetated areas. our Commission's ecologist went out and 

looked at the site, felt that there were habitat values 

present, and that they could be both maintained on site, with 

little additional work, and certainly could be enhanced with 

minor restorative activities. 

COMMISSIONER ESTOLANO: Could we focus on that? I 

just want to understand how that actually happens 

practically, because I understand, from all reading all of 

• 

the other LSA reports, that -- and even the Fish and Game • 

report, that it was principally fed by urban runoff. 

So, if the mobile horne park has been eliminated, 

we know that there is not any tidal flushing corning in 

through the salt water marsh and the brackish area, and we 

know that the rest of the area is going to be developed, 

presumably, with urban uses, I just want to understand the 

mechanics of actually restoring it, just really black and 

white, if our ecologist is here, somebody could explain what 

it would entail to bring in fresh water that would be needed 

to restore the wetland? 

W6~z 1111USPEIU:\G WAY 
OA.KIIlltST. CA 9364-1 

PRlSClLLA PlKE 
Court Reporting Seroices 

mtnpris@sicrratcl.com 

COASTAL COMMISSION 

EXHIBIT # .. D ........ ::-~ 
PAGE .'-1 ... OF !.1!'/P 

m.EPIIO~'E 

(~~9) 683-8130 



• 

DEPUTY DIRECTOR LEE: Unfortunately, John Dixon 

could not attend today. 

The activities, they are on two levels: one, you 

could simply the area does provide habitat, we believe, 

100 

and function as it sits now. It could continue to be served 

by urban runoff. Some of the materials that we received 

late, as I indicated, also appear to indicate that there may 

be ground water sources that are feeding the site. Even 

without any additional improvements, there is the linkage to 

the much larger wetland complex, via the drain and pipes 

underneath the road. Those could certainly be looked at, in 

terms of either expanding the ability for water exchange 

there. 

But with very little minor work, we have not seen 

information that says the habitat is not functioning, or that 

it could not be further enhanced and retained on site. 

COMMISSIONER ESTOLANO: I have got a few more 

questions, if the Chair will allow me. 

On the overlay zones I was looking at the map, 

and I just want to clarify what constitutes the overlay zone. 

It is more than just the .56 acres we are talking about -- or 

the .08 -- or .a acres, right? I am looking at, I guess it 

is Exhibit H, page 2 of 6. 

DEPUTY DIRECTOR LEE: It is the 2.9-acre portion 

of the 5. 
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COMMISSIONER ESTOLANO: Is it S.b? or is it that 

little dotted line? that little slashed portion? 

DEPUTY DIRECTOR LEE: It is the cross 

COMMISSIONER ESTOLANO: The cross-hatched? 

DEPUTY DIRECTOR LEE: -- area. 
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COMMISSIONER ESTOLANO: That is the only portion? 

DEPUTY DIRECTOR LEE: It is both the degraded and 

restorable wetlands --

COMMISSIONER ESTOLANO: Okay. 

DEPUTY DIRECTOR LEE: -- in that little sliver 

that comes down, and it is 

COMMISSIONER ESTOLANO: Okay, so when you look at 

the conservation overlay, and it talks regulations, 

development shall be permitted, only pursuant to an overall 

development plan for the entire overlay area. It is really 

only talking about that 2.-some acres, right? the cross

hatched, and dotted lines? 

I just want to make sure that there is not a 

larger parcel that needs to be planned in conjunction with 

this? 

DEPUTY DIRECTOR LEE: No, it is just the overlay 

area. 

COMMISSIONER ESTOLANO: Okay, and the reason I ask 

that, fellow Commissioners, is because we have heard a lot of 

talk about the other use that has been contemplated, which is 
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1 residential. 

2 But, as I read the LCP, the only thing that is 

3 required is that particular cross-hatched dotted line stuff, 

4 come in as an overall plan. 

5 Okay, and let me just go a little bit farther, 

6 then. 

7 You know, I am going to reserve. I am going to 

8 come back. That's it. 

9 CHAIR WAN: Let me make a couple of comments. 

10 First of all, I think I agree with Commissioner 

11 Dettloff in the sense that this is a city that in general is 

12 a very good city, and I don't want anybody to think that this 

13 

14 

15 

is any of the comments on any of the Commissioners• part 

is to indicate anything other than that. 

However, when I look at this, I have to look at 

16 this in terms of did the city interpret its LCP policies 

17 correctly? That is what I am looking at, and frankly that is 

18 essentially all I am looking at. 

19 I go to the guidelines, and I go to C, restoration 

20 projects permitted in Section 30233, which is where all of 

21 these five conditions are. I go to the very first sentence, 

22 and it says, restoration projects, which are a permitted 

23 development in Section 30233 A-7, are publicly or privately 

24 financed projects, in which restoration is the sole purpose 

25 of the project. And, then it goes on to talk about, 
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restoration projects may include some fill, and then you get 

the five conditions. 
• 

This, unfortunately, as I look at this, I cannot 

see how the purpose of this is as a restoration project, and 

unless the sole purpose of the project is restoration I can't 

even get to these other conditions. And, if I get to those 

other conditions, I still have some concerns. 

But, it is very, very clear to me, that this is 

talking about the exceptions when you are dealing with a 

restoration project, and a restoration project is defined as 

the sole purpose. It is not residential development with a 

restoration component to that development. 

If I were to get beyond that, and get to these 

five points, I still have problems. It appears, according to 

Fish and Game, and our own biologist, that this area may be 

easily restorable. The Shipler Center, which is outside of 

the coastal zone, is not in the same general region. It is 

not truly isolated, because it is connected to the wetlands 

on the other side of Beach Boulevard -- I think that is 

Beach? is that Beach Boulevard? 

And, the other thing is that the guidelines -- and 

this is an important point, too guidelines that were 

adopted talk in terms of mitigation ratios, and I think they 

-- I don't remember what they are. Are they 2:1? or 3:1? In 

any event, they are not the mitigation ratio that the city 
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used. The city used, in essence, a 1:1, a 1.2:1 ~itigation 

ratio. So, in many ways, this does not comply with the 

guidelines that were incorporated into the city's LCP, and I 

have to go to that very LCP to make my decision about whether 

this is consistent with it, and I cannot find that it is 

consistent with it. 

And, again, I'll repea:, I don't know how you even 

get to these other issues, which are ones that we could 

debate about, when this is not -- the sole purpose of this 

project is not restoration. 

Commissioner Desser. 

COMMISSIONER DESSER: Well, Commissioner Wan did 

most of my analysis, so let me just reiterate, that I agree 

with that position, that it is not a restoration project, as 

that is defined in Section 30233. 

For those who would say, well, then 30233 doesn't 

make any sense, because under what conditions would you ever 

have any fill, if it wasn't in a situation such as this? 

And, I could imagine many conditions, you might need a 

parking lot. You might need a viewing area. The 

restoration, itself, might necessitate some sort of sandy 

fill, in order to restore the working of the wetland. 

So, I don't think that this section makes no sense 

unless it is interpreted in the way that the project 

proponents would have us develop it. 
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But, again, even so, even if you did reach -- even • 2 if you did find that 30233 obtained clearly all five of the 

3 conditions are not met, we have seen slides that show that 

4 not only is it capable of recovering, it is, in fact, in the 

5 process of recovery. 

6 That the wetland must not provide significant 

7 habitat value, again, we have seen evidence that that is not 

8 so, and that I, too, want to point to the language from Fish 

9 and Game. This is not a situation where it could not be 

10 feasibly restored. Exhibit M, in the materials that was 

11 passed out to us, page 5 of 9 -- well, starting on page 4, 

12 specifically states, with regard to this acreage, however, we 

13 find that it still functions as a fresh water marsh. It 

14 appears that it is relatively low, wildlife uses associated 

15 primarily with its small size, and its overgrown condition. • 16 This wetland area could be enhanced by increasing both its 

17 size, and the ratio of the open water to vegetated wetland 

18 areas, we find that these restorative measures are all minor, 

19 and therefore can be feasibly accomplished. 

20 And, I also just want to add that in terms of 

21 residential development, certainly up in northern California 

22 -- but we are finding it all over the country there is a 

23 high value in areas of socalled pocket parks, or pocket wild-

24 erness areas. And, I think that by retaining this area as a 

25 wilderness area that it, in fact, would dramatically enhance 
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the residential area that is apparently planned on the site. 

CHAIR WAN: Commissioner Kruer. 

COMMISSIONER KRUER: Yes, Madam Chairman. 

I heard both sides this morning, and I thought the 

City of Huntington Beach did a very good job in their 

presentation in the way they see it, and the facts, and also 

the opponents, and the way they would like to see it. 

And, listening to all of that, there is some 

confusing language, to me being a non-lawyer in here, in what 

has happened. But, what isn't confusing to me, as a 

businessman, is there certainly was the spirit by the former 

Coastal Commission, or the Commissioners at the time, and 

staff, obviously working with the city, and Fish and Game, 

and U.S. Fish and Wildlife, to look like what I see happened, 

was to make some type of tradeoff for this one acre, or less, 

for this degraded wetland, for them to negotiate into their 

LCP, and come up with something that they thought was a 

tradeoff for where they could develop something in this 

particular area. 

I personally, if this project came up, I really 

think today I have to follow the certified LCP. I don't 

think I would look at this project as favorable, even with 

this degraded wetland, if they did not have a certified LCP. 

I think the standard of review should be the LCP, not what is 

new on the ground -- and I don't know what that means, or 
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some of the other things that are changing. 

2 I think one of the things that really troubles me, 

3 is that, as one Commissioner, people have to rely on us. 

4 They have property rights. They have other things. And, if 

5 we have gone down the road with the City of Huntington Beach, 

6 in this particular case -- and again, the language can go 

7 either way -- I think it is only fair and equitable to have 

8 some type -- I fall on the side, in this particular case, of 

9 the City of Huntington Beach. There has been a lot of money 

10 spent. There has been a lot of reliance done. There has 

11 been a lot of trust. There is a lot of things. 

12 I am very saddened to sit up here, and hear people 

13 play with the semantics of the words, when I think the spirit 

14 

15 

of all of these agreements, as a businessman, is that there 

were tradeoffs made so something, future development of some 

16 kind could occur on this site. 

17 And, I certainly have not seen, from one 

18 standpoint, a degraded wetland of less than one-acre, really 

19 be a viable wetland in southern California, unless it takes a 

20 lot of commitment, and resources, et cetera. I don't see 

21 this connected to the wetland on the six lanes dividing it, 

22 across the road. I honestly don't see that. 

23 I think the habitat value of what the City of 

24 Huntington Beach was trying to do with the Shipley Center, et 

25 cetera, is far greater than if we do something on this .8 
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1 acres. 

2 But, again, I fall, at this point, on the fairness 

3 and equity issue, reliance issue. There has got to be 

4 reliance by these cities to LCPs, and if they have -- and the 

5 critical question is, did they follow the certified LCP? 

6 They certainly followed the spirit of the certified LCP, and 

7 in my reading of it, as a layman, they probably followed the 

8 legal requirements. 

9 But, I am troubled, continue to be troubled, by 

10 changing the process at 11:59, when somebody has spent years 

11 of coming back. Where were those red flags then, from the 

12 Coastal Commission, from the Fish and Game, all of the other 

13 agencies that are involved in here, where were they to say, 

14 RStop, we don't want any development here, you have got to 

15 come in. • 

16 And, this argument of saying the LCP is too old, 

17 is outdated, whose fault is that? is that we don't have 

18 enough staff? enough money? Let's not use that against these 

19 cities, because I don't know if we could be part of the 

20 problem there of why they are not updated. 

21 But, I clearly, in reading all of these documents, 

22 think there is a real equity issue here, and a real reliance 

23 issue, and trust, and I really think that it should fall, 

24 that we should go forward with a decision, not with staff, 

25 but with the City of Huntington Beach. 
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CHAIR WAN: Commissioner Woolley. 

COMMISSIONER WOOLLEY: Thank you, Madam Chair. 

And, as I was at the same breakfast with 

Commissioner Kruer, I was at that time thinking more for the 

city. But, with the hearing, though, it is always 

remarkable, even as a supervisor, hearings are great because 

you really get to see the light of t~e day. And, I think 

this is what happened to me today at the hearing. 

109 

And, in particular, with the written word, on page 

27, I am looking at the LCP that the city had did incorporate 

Section 30233, which does speak to the issues for me, because 

when I look to the slides that have been presented to us, and 

then to the Fish and Game presentation, which they had on the 

record, as well, at the time, we find that the least damaging 

alternative is really taking a look at this current wetland. 

And, I think that whole record speaks for itself, 

unfortunately, for the city, I think, in this case. I can't 

speak as to how the city went about its business. I am not 

sure how it ever got there without taking a look at both what 

Fish and Game was saying, as well as what they had incorp

orated already into the LCP. But, the record, to me, shows 

today that restoring this wetland is doable, and it is the 

only way that we can really proceed. 

The other troubling part is that if we are to go 

into -- which I really support what the Shipley Nature Center 
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is trying to do if we go down that pathway, without taking 

a look at this one first, then when someone comes up again 

before us about these changes, these potential mitigation 

projects, we will get ourselves into an even more difficult 

situation. 

So, I am thinking that -- and I also liked what 

Commission~r Desser was saying, can't we use this? can't we 

be able to see that this will be of a benefit to whatever is 

proposed on site? So, that is why I have to go with staff, 

at this time. 

CHAIR WAN: Commissioner Potter. 

[ MOT:ION ] 

COMMISSIONER POTTER: Madam Chair, I am prepared 

to move this item, and recognize that there are not 

appropriate findings before us today, but maxe the motion 

with the intent that those findings would be brought back for 

adoption by those Commissioners on the prevailing side. 

If I get a "second", I would just briefly speak to 

this. 

I move that the Commission approve de novo Coastal 

Commission Development Permit No. A-5-HNB-99-275 for the 

development proposed by the applicant, recommend a "Yes" 

vote. 

COMMISSIONER KRUER: Second. 

CHAIR WAN: Moved by Commissioner Potter, seconded 
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by Commissioner Dettloff. 

2 COMMISSIONER POTTER: I make the motion, with 

3 respect to a variety of the comments that have been made 

4 before us, specifically Commissioner Daniels, and 

5 Commissioner Kruer's, and I basically get myself there by 

6 following the criteria that has to be satisfied for this 

7 exemption, the five points that were discussed previously by 

8 Commissioner Desser. 

9 I do believe that it is a -- although it is an 

10 existing wetland -- it is less than an acre. It is not 

11 contiguous to a compatible or like-kind wetland. It is not 

12 being used specifically by rare or endangered species. The 

13 more feasible restoration project for me is the Shipley 

14 

15 

Center project, which is adjacent to a larger and more 

contiguous wetland, and I think the project can be carried 

16 out, and has a significant habitat value, and is simply a 

17 more feasible restoration project. 

18 Recognizing that wetland projects have a very high 

19 rate of failure, I think that the Shipley Center brings me a 

20 level of comfort I want, as far as being sure that we will 

21 have a viable project. 

22 CHAIR WAN: Commissioner Hart, and then Commis-

23 sioner Rose. 

24 COMMISSIONER HART: Thank you, Madam Chair. 

25 I agree with Commissioner Potter. I think that if 
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1 you look at the bigger picture, and you look at what you are 

2 getting from the mitigation program, you are getting an area 

3 that is protected, that is respected, that there is a 

4 community member investment in.maintaining. As opposed to an 

5 isolated wetland that doesn't have a future, that when the 

6 development that we are all recognizing is going to occur 

7 around it, does occur, the runoff that would be generated 

8 from that project, will be captured and protected and 

9 maintained in an environmentally superior manner than 

10 previously existed with the mobile home park. 

11 So, a great source of the urban runoff that has 

12 sustained this wetland will be gone, and we'll be left with 

13 just the rainfall that lands on it, in a very seasonal 

14 nature, and it won't be something that is sustainable . 
15 And, I understand what Commissioner Desser was 

16 talking about, about a pocket park within this development, 

17 and that seems like a good idea. But, I think in the context 

18 

19 

of this environment, in this situation, what you will find is 

that, you know, people will walk their dogs in that area·, 

20 that it won't function as a natural wetland habitat. It will 

21 

22 

23 

24 

25 

be degraded by the interaction of the people in that 

neighborhood, and I don't think that is in the long term 

interests of this area. 

It is much more important to protect a viable 

wetland habitat, which is the proposal of the city, and to 
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move into the Shipley Nature area, and to make the investment 

there, to preserve, you know, and enhance that environment, I 

think is a much more environmentally superior alternative. 

CHAIR WAN: Commissioner Rose. 

COMMISSIONER ROSE: Thank you very much. 

I truly believe that on the basic issue between 

the staff and the City of Huntington Beach, this is a case 

were reasonable people may disagree, and in all good faith on 

all sides, and I have a lot of respect for the City of 

Huntington Beach. 

However, I must say that accepting off-site 

mitigation for coastal wetlands with inland sites is not to 

me an acceptable tradeoff. In fact, I believe it to be an 

alarming precedent. 

The wetlands on this area, next to the former 

mobile home park, have existed, and· still persist today, even 

through very difficult circumstances, and I believe with a 

bit of effort, with a bit of a buffer zone, and a guaranteed 

adequate continued water supply through the culverts under

neath the highway, I believe that this wetland can continue 

on in its state it is today, and in fact be improved as 

habitat. 

In my county we have several examples of water 

interaction underneath Highway 101, from wetlands on both 

sides of the highway, and they benefit each other. They 
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1 really are part of the same ecosystem, even though you may be 

2 driving right down the middle of it on a highway portion that 

3 has been partially filled, but not filled through the culvert 

4 area. 

5 so, I will be voting "No" on the motion. 

6 CHAIR WAN: I am going to return to Commissioner 

7 McClain-Hill, very quickly. Commissioner McClain-Hill, and 

8 then Commissioner Estolano. 

9 COMMISSIONER MC CLAIN-HILL: Okay, I guess, first 

10 while I personally love the City of Huntington Beach, because 

11 I grew up in Fountain Valley, right next door, from my 

12 perspective it doesn't really matter whether they are good 

13 guys or bad guys . 

14 What matters is that we have -- and I think this, 

15 Commissioner wan, sort of goes to your point. I absolutely 

16 appreciate your view that the guidelines incorporated into 

17 the LCP essentially go to restoration projects, and so the 

18 question raised was how do we get to the five factors that 

19 some of us are attempting to consider, without first defining 

20 this as a restoration project. 

21 In my view this particular LCP, it is confusing 

22 and I hope unique, in that when you go back and look at the 

23 conservation overlay, when you read the regulations, it 

24 essentially says that any wetland -- if any wetland is 

25 determined by the Department of Fish and Game to be severely 
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degraded, pursuant to Section 30233, and 30411 of the 

2 California Coastal Act, or if it is less than one-acre in 

3 size, other restoration options may be undertaken pursuant to 

4 the Coastal Commission's statewide interpretive guidelines. 

5 And, it seems to me, in that language, to essentially take a 

6 wetland that is less than one-acre in size, and then tell you 

7 that you can apply our statewide restoration guidelines to 

8 how you dispose of that wetland. That is how I get to the 

9 

10 

11 

12 

13 

14 

15 

restoration. 

While I agree with you that in -- sort of in a 

vacuum, it would be very hard to get from one place to the 

other, in this conservation overlay language, that is 

precisely what they did, and that is my -- it is from that 

specific provision, or device, that I get the impression that 

this was part of the community's planning.· This is what they 

16 bargained for. This is what t~ey held out for. This is what 

17 

18 

19 

they fought for in their LCP. 

And, then when I look at the Commission's 

comments, regarding the adoption, we seemed to recognize it 

20 at that time. So, if you get from the conservation overlay, 

21 which specifically says if it is less than one-acre, then go 

22 to our guidelines. You go to our guidelines, and it says 

23 

24 

that for small extremely isolated, et cetera, et cetera, 

there is the exception which permits -- which permits the 

25 fill with restoration off site. It is specifically 
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3 

4 

5 

6 

permitted. 

Once it is permitted, it then seems to me, 

pursuant to the LCP we've then just got to determine whether 

or not the rest of these five factors are met. 

And, I guess in my view, number one is the 

critical question, and as I look at it, it says -- not that 

7 it can be enhanced, I mean, anything can be enhanced. The 

8 criteria is, that it is not capable of recovering apd 

9 maintaining a high level of biological productivity without 

10 major restoration activities. 

11 I would simply note that the Fish and Game report 

12 that we are relying on, when we talk about considering 

13 factors on the ground, on the ground the wetland was larger 

14 then, than it is now. So, far from being enhanced, it has 

116 

15 been further degraded. Its principle source of replenishment 

16 has been removed, and if we continue to incorporate 

17 Commissioner Daniels' sort of non-source, you know, sort of 

18 off-source management, there isn't going to be additional 

19 sources for replenishment of this wetland. 

20 So, in my view, we can meet the five criteria. 

21 The city did that appropriately, in applying the LCP. What 

22 the city is attempting to have permitted by this Commission, 

23 I mean, this project is permissible. 

24 

25 

CHAIR WAN: Commissioner Estolano. 

COMMISSIONER ESTOLANO: Commissioner McClain-Hill 

~96"1 \\1USPERJ:\(, \\'Al' 
OAXJILli.ST. CA 9~ 

PRISCILLA PIKE 
Court Reportmg Sen.•1ces 

mt npris@,icrr.ucl ,com 

COASTAL COMMISSiON 

EXHIBIT # .. 0. .......... ----- . ' , 3n 
PAGf .!J.fl.: __ OF L .. "t:-

TELEPIIO:\'E 
CSS9) 611.\·8230 



•'-""""' 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

117 

did a great job trying to convince me on that last point. I 

follow her everywhere on this matter, except on number one. I 

just don't know. 

To me, this all rests on one thing: the first 

criteria. The wetland to be filled is so small, e.g. less 

that one-acre, and so isolated, i.e. not contiguous or 

adjacent to a larger wetland, that it is not capable of 

recovering and maintaining a high level of biological 

productivity without major restoration activities. 

I haven't heard anybody tell me how we take .65 

acres and recover and maintain it at a high level of 

biological productivity, with or without major restoration. 

That is what I am troubled by. I am so emotionally persuaded 

by Commissioner Desser's notions that if we could just set 

this little parcel aside -- actually, in the context of a 

residential development that is contemplated on the larger 

adjoining parcel, it is wonderful. It is a wonderful thing. 

But, that is not really the standard for me. The standard is 

can this tiny parcel be recovered and maintained at a high 

level of biological productivity. 

And, I guess I would ask a birder -- actually I 

will direct this to Commissioner Orr -- to define for me what 

you think a high level of biological productivity is? And, I 

have an open mind, Commissioner Orr. I just want you to 

describe it to me. 
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1 

2 

3 

4 

CHAIR WAN: Commissioner Desser. 

COMMISSIONER DESSER: No, I will -- my mind is 

CHAIR WAN: Oh, okay. 

COMMISSIONER ORR: Prefacing any remarks I make 

5 with the fact that I am not a biologist, you know, I am a 

6 birder. 

7 I mean, the things that I have heard, that 

e convince me, are one the person who pointed out the plants 

9 that are there in a variety that don't exist anywhere else. 

10 There are birds presently using this site. We have Fish and 

11 -- and it is right across the road. Birds fly. Birds don't 

12 have to come through this conduit. It is right across the 

13 road from another area. 

14 It seems to me, that with some relatively minor, 

15 

16 

you know, removal of non-native vegetation, whatever it is, 

you are producing an area. And, the other problem that play 

17 out in the background in all of this is that we have lost so 

18 much of wetlands throughout the state that every little bit 

19 is critically important. 

20 COMMISSIONER ESTOLANO: But, I would cut you off 

118 

21 there, because I asked -- I mean, if you were somebody that I 

22 was asking a question of, that that is my standard, and I 

23 appreciate the answer. 

24 And, I am going to turn it back over to the next 

25 person in line, Commissioner Desser. 
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CHAIR WAN: Commissioner Desser. 

COMMISSIONER DESSER: Just two very quick points. 

One, in some of the discussion, this has been 

positive as an either/or, either we save or restore the 

Shipley Center, or we restore this area. It doesn't seem to 

me that that is legally or logically so. Shipley has been 

the place that has been turned to for mitigation, but in my 

mind it ought to be a both/and situation. There is no reason 

not to do both. 

And, I have a high degree of respect, regard for 

my fellow Commissioners, and I think that persuasive points 

get made on both sides. But, at the end of the day, if the 

law can be interpreted in either way, and perhaps it can, I 

have a great concern for the loss of bio-diversity that is 

happening all over southern California, and all over the 

planet, and I don't see how then, at the end of the day, you 

can't vote to support preservation of bio-diversity, when the 

law, without any question as far as I am concerned, directs 

you to do so. 

CHAIR WAN: Commissioner Dettloff. 

COMMISSIONER DETTLOFF: I'll ask the Chair if it 

is appropriate, and I realize this is the applicant's 

biologist. It happens to be, probably -- we don't have our 

Commission biologist here -- and I spoke at great length with 

John Dixon, but if it would be of any assistance to -- I know 
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that some of the Commissioners are troubled by questions 

having to do with restoration possibilities I would ask 

that Dr. Victor Leipzig come forward and answer those 

questions, if my fellow Commissioners wish to have that. 

CHAIR WAN: No, it is up to you, if you want to 

ask --

COMMISSIONER DETTLOFF: ! would like to have him 

come forward to explain, then, why this area would be either 

impossible, or difficult to restore the characteristics of 

it, which played into the city's decision to go off site. 

MR. LEIPZIG: Thank you very much, Commissioner 

Dettloff. 

120 

I would simply like to point out to the Commission 

that of the site, which is approximately 2 acres that have 

been shown on these aerial photos, we have identified the 

amount of area that is wetlands. One thing that I failed to 

point out to the Commission, is that the overwhelming 

majority of the site there is non-wetlands. Wetlands 

constitute less than .7 acres. 

There are 1.4 acres of non-wetland area there that 

are covered with plants like cortaderia, the darn pampus 

grass that is such a pest, ice plant, and other non-native 

vegetation. Those plants, for that entire 1.4 acres out of 2 

are going to have to be removed. Why are there non-native 

vegetation plants at those sites? Because those sites are so 
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high in elevation relative to the sites that do contain 

remnant pickleweed and other marsh vegetation. 

121 

What is going to have to happen to those sites, in 

order to convert this project, this little parcel into a 

restored wetland? It is going to have to be scraped. The 

vast majority of this site would have to have its vegetation 

removed down to the bare dirt, and a lot of the bare dirt 

would have to be removed, in order to turn it into wetlands. 

That, to my view, is major restoration. 

MR. KORTHOF: May we also have 

CHAIR WAN: No, unless somebody has a specific 

question 

MR. KORTHOF: Chairman Wan, we have another 

biologist in the house. 

CHAIR WAN: Excuse me .. 

MR. KORTHOF: Would you be willing to hear another 

biologist? for our side? 

CHAIR WAN: Do I have a question from Commissioner 

Estolano for that biologist? 

COMMISSIONER ESTOLANO: Yeah, I would like to ask 

the other biologist --

nature. 

CHAIR WAN: Then that is fine. 

COMMISSIONER ESTOLANO: -- the same question. 

MR. VANDEHOEK: A biologist with a bias for 
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Willow cuttings from the existing willow trees 

could be planted out onto those scraped areas, and they would 

grow immediately. You would therefore increase from, you 

know, just a few willows to over an acre, into two acres, or 

more. Willow cuttings grow really easily. 

Secondly, you have just the one opening bring 

water tidally under Beach Boulevard, but if you had another 

one right next to it, you would double the area, and that is 

not a major, you know, not a major project. 

And, then removing the ice plant, and the arundo 

grass, would increase your biological productivity with more 

birds coming in, the great egret foraging in the upland next 

to it. 

COMMISSIONER ESTOLANO: Could you state your name 

for the record, please . 

MR. VANDEHOEK: It is Robert Vandehoek. I am a 

biologist. 

COMMISSIONER ESTOLANO: Mr. Vandehoek, what would 

be the source of water again? It would go up? As I under

stand, there is a change in elevation, that the remnant 

wetland is a higher elevation than the salt marsh, so how 

would you get the water up? 

MR. VANDEHOEK: No, it is with the high tides -

the elevation difference has almost no difference, so with 

the high tides the water does go through under Beach 
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Boulevard. 

2 CHAIR WAN: Let me add just one little comment 

3 here. 

4 First of all, again I go back to the LCP, because 

5 that is my guidance. This really is the first -- I realize 

6 there has been a long process with the city, but this really 

7 is the first time it has come to the Commission. 

8 And, I am going to go back to what Commissioner 

9 McClain-Hill said, relative to the overlay, and as she was 

10 reading it, she then said pursuant to the guidelines. The 

11 overlay refers back to the Commission's interpretative 

12 restoration guidelines, and again I go back to they say that 

13 a restoration is the sole purpose of the project. 

14 

15 

And, as far as the five issues are concerned, this 

particular small wetlands has been maintaining itself in one 

16 way or another for a long time. The fact that it only went 

17 from .8 of an acre to .7 of an acre in 20 years, without any 

18 maintenance indicates it is capable of maintaining itself. 

19 I refer to a letter from another member of the 

20 city council. I don't know what his first name is? 

21 Sullivan, Dave Sullivan -- who indicates that it has had --

22 we had very little water this year, but it has water in there 

23 just from the rains that are maintaining the wetland. 

24 I am sure this wetland, as I have seen it 

25 described, can maintain itself just the way it is, and 
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1 probably only needs to have plants removed, invasive plants 

2 removed, to restore a good percentage of its functioning. 

3 So, I can't find that one is applicable. 

4 And, again, if you go to these others, I think 

5 the other five policies -- I think Commissioner Rose made a 

6 very good, and very important comment when she said that this 

7 talks about restoration being, essentially, adjacent to this. 

8 This, if we allow this, we are saying that you can fill 

9 coastal wetlands, and mitigate for them, by the way, on 

10 essentially a 1:1 ratio, which the guidelines clearly say you 

11 cannot do, and that we can do it outside of the coastal zone. 

12 It doesn't even have to be within our jurisdiction. 

13 so, I find that aspect of it extremely troubling, 

14 

15 

16 

17 

and I cannot support the motion. 

COMMISSIONER ORR: Call the question. 

COMMISSIONER POTTER: Call the question. 

CHAIR WAN: We are going to call the question. We 

18 have --

19 Commissioner Neal. 

20 

21 

22 

23 

24 

25 

COMMISSIONER NEAL: Thank you, Madam Chairman. 

I have a couple of questions that I would like to ask the 

city, if that is permissible? is someone still here from the 

city? 

I would like to know how many units of housing 

will not be built in this degraded wetlands? 
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MR. ZELEFSKY: How many units of housing would not 

be built? 

COMMISSIONER NEAL: Correct, if you kept, if we 

went with -- if the Commission went with the staff 

recommendation, what would that do to the number of 

residential units that would not be constructed? 

MR. ZELEFSKY: It is about, I believe, a total of 

about 3 to 3.5 acres, and I am not certain of the precise 

35? 35 units. 

COMMISSIONER NEAL: Thirty-five units? 

MR. ZELEFSKY: Yes. 

COMMISSIONER NEAL: I am sure that you are aware, 

as I am sure the audience is, that we have a severe housing 

crisis in the State of California. We now have 15 of the 25 

• 

least affordable places to live in the United States, and we ~ 
cannot afford not to have housing. 

So, my next question then is, when the city did 

this planning, did you take into account both affordable 

housing, and work force housing? 

MR. ZELEFSKY: Yes, we did. In fact, this is part 

of a redevelopment project area. The applicant has committed 

to provide 15 percent of the units for affordable housing in 

the city. The city has a very strong commitment, unlike 

other coastal cities, to affordable housing. We have 

complied with our housing element, and we probably exceed, or 
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1 

2 

probably one of the number one cities in Orange, at least, 

for providing affordable housing, in all ranges, not just the 

3 middle range, but for low- and very low-income households. 

4 

5 

6 

7 

8 

COMMISSIONER NEAL: Thank you very much. 

Thank you, Madam Chair. 

CHAIR WAN: Thank you. 

Mr. Douglas, and then I am going to call the roll. 

EXECUTIVE DIRECTOR DOUGLAS: Yes, Madam Chair, if 

9 the Commission is inclined to approve this, I think that you 

10 ought to be thinking about what conditions you would want to 

11 attach, and there are, obviously, standard conditions, and 

12 then there are several special conditions that you might want 

13 to consider. 

14 And, one of them that I am very concerned about is 

15 if this Commission does approve this, the precedent of the 

16 

17 

ratio that you are talking about here is so much lower than 

what the Commission has done, where the use is permissible. 

18 You know, to go with a ratio that is less than, 

19 you know, it is -- what? 1.2:1 is very significant, so I 

20 think you need to consider whether you want to add a 

21 condition that deals with that. 

22 And then Deborah had a couple of other conditions 

23 that we would suggest you consider. 

24 Deborah. 

25 DEPUTY DIRECTOR LEE: The work that is being done 
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by the city -- I will just expand on Peter's comment there. 

If you will look on page 29, the actual wetland acreage was 
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• 
3 determined to be .696 acres. At a 4:1 ratio, which the 
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Commission has typically required for fresh water, and 

brackish marsh areas, we would be looking for new creation of 

wetlands, at about 2.75 of an acre. 

The mitigation proposal that is before you, 

includes only a one-acre of new wetland, and then another 

acre of transitional habitat, and then only enhancement of 

1.4 acres of other existing area at the Shipley Nature 

Center. 

So, we would recommend that the Commission expand 

the mitigation requirement to make it clear that it should be 

4:1, and it should be new creation. 

The second concern, in looking back even at the 

city•s decision, was they had a condition asking for 

assessment of the hydrologic benefit that these wetlands 

provide for the wetland areas across Beach Boulevard, and we 

would recommend that the Commission retain that condition,· 

and have the developer look at a study of the relationship 

between the on-site wetlands, and the areas east of Beach 

Boulevard. 

And, then finally, a third condition would be for 

the necessary runoff and erosion control measures to be done 

during the grading operation, if the Commission proceeds with 

• 

COASTAL COMMISS10t 

.i%71 1\ IIISP'E.Rl:\li 1\'AY 
01\KIILll.ST. CA 9Jl>+i 

PRISCILLA PIKE 
Court Reponing Sen1ices 

mt npris@sicrr.ucl .com 

EXHIBIT # .. P. ...........• 
--·z"' =~-- 'a PAG£ •. f!:'! •••• OF ••• 

TEI..EPIIO~"E 

(SS9) 68HZ30 



• 

• 

• 

1 

2 
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the project. 

CHAIR WAN: Commissioner Dettloff. 

COMMISSIONER DETTLOFF: Yes, I requested of our 

4 staff, actually this morning, if they would confer with the 

5 

6 

applicant to see, knowing that the ratio was troublesome to 

the Commission staff, if we could find any way of enlarging 

7 upon that mitigation site. 

8 so, I would like to ask Howard Zelefsky to come 

9 forward to see if they have made any progress. 

10 

11 

MR. ZELEFSKY: Thank you, Commissioner Dettloff. 

I did talk with the applicant this morning. In 

12 fact, I was still talking with him just now regarding 

128 

13 additional wetlands mitigation, and they agreed they could do 

14 a mitigation of 4:1 with 2.88 acres of new created wetlands 

15 at the Shipley Nature Center. So, they would be amenable to 

16 that. 

17 CHAIR WAN: Commissioner Potter. 

18 COMMISSIONER POTTER: Well, I acknowledged when I 

19 made the motion that it was fairly rigid, and didn't allow 

20 even for the appropriate findings at this time. 

21 I don't like to sit and, you know, craft something 

22 with every Commissioner adding conditions in at this time. I 

23 think it just leads for very, very difficult decisions to be 

24 interpreted by the public. 

25 As a possibility, I would look to my fellow 
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Commissioners. I am willing to withdraw the previous motion, 

and submit a motion that is specific in direction to staff, 

to come back with conditions and findings that are addressing 

this appropriate mitigation. I don't want to set a 

precedent. 

DEPUTY ATTORNEY GENERAL PATTERSON: No, 

Commissioners, I am sorry. You can't operate in that way. 

This Commission either has to vote a project up or 

down, and if you approve it, it is with conditions now. You 

cannot defer/ and have staff come back with proposed 

conditions at a later date. 

COMMISSIONER POTTER: Because it is an appeal? 

DEPUTY ATTORNEY GENERAL PATTERSON: Under any 

circumstances. 

COMMISSIONER POTTER: You can't continue a 

project? 

DEPUTY ATTORNEY GENERAL PATTERSON: You can only 

continue it, but you continue --

COMMISSIONER POTTER: Right. 

DEPUTY ATTORNEY GENERAL PATTERSON: -- it without 

a vote on the merits of the project. 

COMMISSIONER POTTER: Exactly. 

EXECUTIVE DIRECTOR DOUGLAS: Madam Chair, If I 

may. 

CHAIR WAN: Yes. 
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1 EXECUTIVE DIRECTOR DOUGLAS: Actually, at the last 

2 meeting you did direct the staff on one matter to come back. 

3 You continued the matter before you. You directed us to 

4 prepare suggested conditions that if the Commission chose to 

5 approve the project, would address concerns that were raised, 

6 and then to bring it back to you. 

7 We would bring it back -- and I indicated at that 

8 time -- still recommending what the staff had recommended, 

9 but we would at least have the conditions before you. 

10 So, I think you can do that. That is different 

11 from voting on the project today, and saying coming back with 

12 conditions tomorrow. 

13 COMMISSIONER POTTER: I appreciate that 

14 clarification. 
15 Counsel, that was what I was attempting. 

16 CHAIR WAN: I think we need to figure out what we 

17 are voting on here . 

18 Commissioner McClain-Hill. 
19 COMMISSIONER MC CLAIN-HILL: While I generally 

20 concur that we don't want to, you know, get involved with 

21 major project condition alterations, it seems to me that the 

22 

23 

24 

25 

increased well, strike that. 

I would like to make a motion, and then I will 

speak to my motion. 

CHAIR WAN: Is this a substitute, or an amending 

-~·· ,• ' 
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motion. • COMMISSIONER MC CLAIN-HILL: I mean an amending 

motion, yes. 

CHAIR WAN: Okay. 

COMMISSIONER MC CLAIN-HILL: I would like to amend 

Commissioner Potter's motion to include a condition that the 

restoration racio be consistent with that which the 

Commission has called for in the past, and that would be 4:1, 

if I am correct. 

CHAIR WAN: And, the other conditions that staff 

additional conditions that staff recommended. 

COMMISSIONER MC CLAIN-HILL: That is the only 

condition. 

COMMISSIONER DESSER: What were the other ones? 

COMMISSIONER POTTER: Did that get a •second•? • 

COMMISSIONER KRUER: Second. 

COMMISSIONER POTTER: Okay, then I would accept 

that as a friendly amendment. 

CHAIR WAN: Commissioner Estolano, did you want to 

hear the other conditions that staff recommended? 

COMMISSIONER ESTOLANO: No, they are 

CHAIR WAN: No, this is incorporated into the main 

motion. Once you vote on it, you can't make any changes, so 

if you want to have anything else, this is the time that you 

need to listen to it. 
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Staff, would you go over your suggestions again. 

DEPUTY DIRECTOR LEE: The second one was in 

looking at the city's local decision, there was a requirement 

that prior to the project being implemented they were asked 

to do an analysis of how the drainage patterns, affecting 

both the on-site wetlands and the adjacent wetland area 

across Beach Boulevard, had to be conducted. 

And, the sentence indicated no development grading 

or alteration to the project site shall occur which affects 

the wetlands or adjacent wetlands, without fully analyzing 

the affects on the on-site. wetland and the adjacent wetland. 

There was a concern expressed by Department of 

Fish and Game about the relationship between the on-site 

runoff and drainage, as it affected both the on-site 

wetlands, and underneath the road over to Beach Boulevard . 

So, we were simply indicating that if the 

Commission wanted to proceed, we think a similar condition 

should be attached. 

And, then lastly, our normal erosion and grading 

control measures should be attached to the proposal. 

COMMISSIONER ESTOLANO: Move we accept those. 

COMMISSIONER MC CLAIN-HILL: Second. 

CHAIR WAN: Commissioner Potter, do you want to 

include that in? 

COMMISSIONER POTTER: Yeah, I'll include those in 
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into the main motion. 

2 CHAIR WAN: And, I should note that Condition 2 

3 argues for the fact that this is not an isolated wetlands. 

4 Do you want to call the roll. We have a main 

5 motion that incorporates the conditions, the three additional 

6 conditions. 

7 Would you call the roll. 

8 

.9 

10 

1 1 

SECRETARY GOEHLER: Commissioner Daniels? 

COMMISSIONER DANIELS: Yes. 

SECRETARY GOEHLER: Commissioner Desser? 

COMMISSIONER DESSER: I must say that I find it 

12 appalling that we get put to that at the 11th hour, that that 

13 wasn't offered in the first place. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

No. 

SECRETARY GOEHLER: Commissioner Dettloff? 

COMMISSIONER DETTLOFF: Yes. 

SECRETARY GOEHLER: Commissioner Estolano? 

COMMISSIONER ESTOLANO: Yes. 

SECRETARY GOEHLER: Commissioner Hart? 

COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Commissioner Kruer? 

COMMISSIONER KRUER: Yes. 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-HILL: Yes. 

SECRETARY GOEHLER: Commissioner Orr? 

• 
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COMMISSIONER ORR: No. 

SECRETARY GOEHLER: Commissioner 

COMMISSIONER POTTER: Aye. 

SECRETARY GOEHLER: Commissioner 

COMMISSIONER ROSE: No. 

SECRETARY GOEHLER: Commissioner 

COMMISSIONER WOOLLEY: No. 

SECRETARY GOEHLER: Chairman Wan? 

CHAIR WAN: No. 

SECRETARY GOEHLER: Seven, five. 

Potter? 

Rose? 

Woolley? 

CHAIR WAN: The project is approved. 

EXECUTIVE DIRECTOR DOUGLAS: Madam Chair 

CHAIR WAN: That brings us to Item 7.b. 

Whereupon the hearing concluded. ] 
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SEP-08-1999 WED 12:32 PH 

Ms. Sara Wan 
California Coastal Commission 
Sacramento, California 
Via Fax 415-904-5400 

Subject: Appeal A-5-99-275 

Dear Ms. Wan: 

FAX NO. P. 01/01 

CAliFORNIA 
COASTAL COMMISSION 

I am a nine year resident of Huntington Beach and live less than a quarter of a mile 
from the 8/10 acre of •wetlands• the Robert Mayer Corporation is requesting to eliminate. 
I have become very familiar with the Mayer Corporation people since I am president of 
Huntington Beach Coastal Communities Association and worked closely with them in 
fighting the reopening of the oil tank farm and off-shore mooring located across the 
street from this site. Without their help, I am convinced we would now have an active 
tank farm facility once again in our backyards. 

I wish to state my support of their plan to eliminate the •wet~ands• on their site which 
is really nothing more than a patch of weeds littered with beer cans and trash in 
exchange for the work they Intend on doing (and have already started) at the Shipley 
Nature Center. Shipley is a facility that has infinitely more usefulness since it is a 
location where people, espeeiaJly children, can leam and see the importance of wetlands 
in nature. lt is considerably larger than the 8/1 o acre on Mayer Corporation's property 
and it has a better chance of becoming what mother nature intended it to be; a reat, 
useful wetlands site. 

I urge you to uphold the Robert Mayer Corporation permit for the Shipley site. 

• 
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2000 MAIN STREET CALIFORNIA 92648 

October 19. 1999 

California Coastal Commission 
South Coast Area Office 
California Coastal Commission 
200 Ocean gate, 1Oth Floor 
Long Beach, CA 90802-4302 

OFFICE OF THE MAYOR . 

ro~,phon~<1:t~> 5.%!~1(' ~, \J ~E, \ \ i 
' ; ·~ L- ~. . I ! J 

, I ·~ ' .,.._..-/ L \j t~tl\i u ~ ~~~3 

SUBJECT: Appeal of Coastal Development Permit for Phase 2 of the Ocean Grand Resort 
Project, Item No. A-5-HNB-99-275- Huntington Beach, CA 

Dear Coastal Commissioners: 

The City of Huntington Beach would like to comment on the California Coastal Commission's 
consideration of the appeal of the Coastal Development Permit (CDP) for development ofPhase 2 
ofthe Ocean Grand Resort Project. The City Council at its public meeting of October 18, 1999 
voted to formally submit this letter to the Coastal Commission. 

-~ 

The City understands that the Coastal Commission will be reviewing the CDP that approved fill 
activities for Phase 2 of the Ocean Grand Resort Project for consistency with the City of Huntington 
Beach Certified Local Coastal Program. The degrated wetlands in question amount to less than 0.8 
acres and are severely degraded and non-functioning. They are also isolated, making restoration 
problematic. 

As mitigation, the developer has committed to fund a substantial restoration of the Shipley Nature 
Center in Huntington Beach. The nature center project includes habitat restoration involving 
woodland scrub, transitional wetland/upland, and open water/wetland habitats. The entire project 
includes a total of2.4 acres of area renovated and restored, approximately one acre of which will be 
open water and freshwater wetlands. An extensive and ambitious planting plan has been developed 
for the project that includes planting over 45 different species of container plans and distributing 
over 30 different variation of seed. When complete, the project will help to restore the Shipley 
Nature Center. The project will not only restore wildlife habitat values, but will provide a regional 
amenity that will support nature studies, education, and passive recreational needs as well. The City 
believes that this benefit more than offsets the loss of degraded and non-functioning wetlands. 

We implore you to consider the extensive environmental and mitigation benefits of the Shipley 
Nature Center Restoration Project in your deliberations concerning revocation of the CDP for the 
Ocean Grand Resort Expansion Project. 

Peter Green 
Mayor 

PG:HZ:MBB:CC 
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Bolsa Chica 
Conservancy 

A Non-Profit, Non-Political Corporation for the Benefit of_ Bolsa Chica 
~'! rr .10 r: n n,ry rc 
~~j 6 \::) [; U\); !£ 

NOV 15 1999 
Sara Wan, Chairwoman 
California Coastal Commission 
631 Howard Street 

CAUFORN!A 
COA5.fAL COMMiSSION 

San Francisco, CA 94105-3973 

Dear Ms. Wan, 

The Bolsa Chica Conservancy wishes to go on record as favoring the city of Huntington 
Beach/Hilton Waterfront habitat enhancement plan for the Shipley Nature Center in 
Huntington Central Park. We see the project as an enhancement of the greater Bolsa 
Chica ecosystem. We encourage your support. 

Huntington Beach Central Park is up stream and flows into the Bolsa Chica wetlands. At 
one time, the saltmarsh at Bolsa Chica was surrounded by vast freshwater marshes. 
These willow-dominated marshes were an important past of the overall ecosystem. 
Today, the only remaining example of this habitat is within Huntington Beach Central 
Park, which is immediately adjacent to the Bolsa Chica proper. 

Conservation zoning, approved by the Commission, guarantees that there will be no 
development in the Edward' s· Thumb area of Bolsa Chica which serves as a critical 
wildlife corridor between Bolsa Chica and Central Park. Bolsa Chica provides habitat for 
shorebirds and other saltwater organisms. Shipley Nature Center (along with some other 
parts of Central Park) provides riparian habitat for an enormous number of songbirds. 
Together they make for an ecosystem of remarkable biodiversity. 

The Hilton Waterfront project provides a tremendous opportunity to achieve habitat 
enhancement within this ecosystem. The initial project received Coastal Commission 
approval years ago. Please vote to allow this project to go fonvard. 

Sincerely, 

• 

Email 
Bolsa@deltanet.com 

~j~f ~([~ frl~~-.) 
Phone 
(714) 646-1114 

fax 
(714) 846-4065 

3842 Warner Avenue 

Huntington Beach 

California 92649-4263 

Ed Laird 
Chairman 

Adrianne Morrison 
Executive Director 
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Harry C. Crowell 

Via Facsimile (~152) 590-5071 

February 7, 2000 

California Coastal Commission 

Re: Huntington BN(;h - Wetlands 

Dear Members: 

Last week, I read an article In the Register regarding an .8 acre site In Huntington 
Beach. I am concerned that your Commission and others will not allow the site 
to be developed as planned. The site Is part of a larger scheme and appears to 
be weU thought out and proper1y planned. This property has been reviewed and 
properly permiHed, and to change the rules at this late date seems inconceivable. 

Them has almady been a restoration program which began In conjunction with 
the entire area. · Thfs site is small and fragmented from other areas, with Beach 
Blvd. as a prime barrier. Including this .8 acre site as additional wetlands is 
wrong for it is surrounded by people and buldings already approved and under 
construction. The area impacted is barely over half an acre and was included as 
part of the Shipley Nature Center which was chosen after extensive study in the 
area. 

This wetlands remainder piece was perhaps once part of a larger area but Beach 
Blvd. dissected it nearly 1 00 years ago and it has not been a viable wetlands 
since. It is only a remainder land depression which has been a trash area for as 
long as I can remember. This area will become a beautiful addttion to an 
improvement in Huntington Beach that has been needed for many years. 

We should have this site approved and start construction quicldy while there is a 
w~ling party to develop and improve the area for people so we can all look across 
the highway and see nature at its best. 

Remember, this small piece will not be a successful natural site in itself for there 
is no natural way to provide water. Small areas such as this cause terrible 
management and maintenance problems. 

17780 Fitch, Suitt 100 • tmnt, (A '11614 • 94'1116J-J140 • H .f 949t8JJ·},.6J.ZASTAL 
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California Coastal Commission 
February 7, 2000 
Page Two 

Please consider our ongoing costs as California residents and do not indude this 
minor site when the time. management and money would really do us more good 
in a larger site which has already been provided. 

Thank you for your attention and consideration. 

Sincerely, 

~~ 
HCC/dks 

• 

• 
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CENTURY HOMES 
Century Crowell Communities 

February 9, 2000 

VIA FACSIMILE {562) 590-5084 

Galltomia Coastal Commission 
Long Beach, .CA 

Dear Members: 

I have been informed of a situation l"f:9lrdlng an .8 acre stte In Huntington Beach. I 
am concerned that your Commission and others will not allow the Sib! to be deveklped as 
planned. The site is part of a larger scheme and appears to be well thought out and 
property planned. This property has been reviewed and property permlttl'!d, and tn change 
the rules at this late date seems inconceivable. 

There has already been a restofation program that began in mnjuncdon with the 
entire area. This site ts small and fragmented from other areas, with Beach Boulevard as a 
pri~ barrier. Indudlng this .8-a<.n! site as additionaJ wetlands is wrong for it is surmunded 
by people and bulfdlngs already approved and under construction. The al'l!8 Impacted is 
barely over half an i:IQ'e and was included e~s part of the Shipley Natul1! Center which was 
chosen after extensive study In the a11!!!1. 

This wetlands remainder piece was perhaps once part of a larger area but Beach 
Boulevard dissected it nearly 100 years ago and It has not been a viable wetlands since. It 
is only a remainder land depression that has been a trash area for as long "s I can 
remember. This area will become a beautiful addition to an improvement in Huntington 
Beach that has been needed for many years. 

We should have this site approved and start construction quickly while there Is a 
willing party to develop and improve the arec~ for people so we can all look !!Cross the 
highway and see nature at Its best 

Remember, this small piece Will not be a successful natural site in Itself for there is 
no natural way to pmvtde water. Small areas such as this cause terrible management and 
maintenance problems. 

Please consider our ongoing costs as California resldent5 and do not include this 
minor site when the time, management and money would really do us more good In a 
larger site whreh has already been provided. 

Thank you for your attention and consideration. 

incerely Yours, 

~(y~~f•· 
J hn Pavelak 

esident 
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Fekuary 10.2000 

Sua Wan, Chait 
California Coastal Commission 
45 Fremont St. 1#2000 
San Ftancisco, Ca. 

Dear Chairwoman Wao: . 

The HuutiDgton Beach Chamber of Commerce. representing 900 members. wisbcs to go 
on record in support of the decision by tbe City of HUDtington Beadt to grant a coastal 
development permit with conditions to fill 0.8 acres of~ at the northwest comer of 
Pacific Coat Hipway &: Beaeh Boulevard in Huntington Beach to tbe Robert Mayer 
Corp. 

After cateful review, only 0.69 acres were determined to~ degraded amd fiagmcDted 
..vetlands by tbe Coeslal Commitsiods own biologist. 1'hae wediDds have no daVy Qdal 
tlusbiDg mel tbe GDly source of water is the nmoff from Beach Boo1ovatd aad the former 
mobile bome park. All mvironmerul documents have eonc.ludecl that tbc fngmc:nttAi 
wetlands flmction poorly. 

The plao to reston: 2.4 acres of wctJands at tbe Shipley Nature Center was determined to 
be a most feasible restoration alternative since the certified I.CP specifically addressed 
the wctlmds stating that any parcel less than I. 0 acres in size and dqmded. restoc'8lion 
options such as that J)l'oposed at Shipley ~d be undertaken. The project area is within 
a secured area with a fWJ time ranger on-site. The plans were reviewed by tbe 
DepartmeDt of Fish and Game. The AmJ.y Corps of&gmeers. the California Coastal 
CQIDJllissi()D and the City of Huatingtoa Beach. In May 1991, HuntingtoD Beach 
approved in ooncepr tbe restoration ptm The Robert Mayer Corp. bas ·=to provide 
funding foe itnplemenbdion and long-term m.airrtcMnce and observatioa to assure the 
SUC<:eSS of the wetland restoration project. 

:!100 Mlln St..r. SUilt 200 [;) 
lt\JIIJ!Qton ~h. CA ~8 • 
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We feel that there is an issue of good faith at stake here between the Coastal Commission 
and local government. Our city folloWed the guidelines over nine years ago and 
proceeded with the Robert Mayer Corp. plans to develop the site. With coostruction 
already swted and a tremendous amount of dollm invested, we feel that Uris project 
should be allowed to proceed as already approved with the Shipley Nauure Center 
restomtion pliW. 

Thank you for 1t1e opportunity to respond 

Cc: Dave Potter. Vice Chair 
Shirley Dettloff 
Cylitbia MGCI~Hill 
Christina Desser 
PedroNa.va 
Cecilia Estolano 
Paula Daniels 
Joho Woolley 
Mike Reilly 
Christine Kehoe 
City of Huntington Beach - Mayor Dave Garofalo 
City of Huntington Beach - City Administrator Ray Silver 
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JAMES W. SILVA 
VICE CHAIRMAN OF THE BOARD OF SUPERVISORS 

SUPERVISOR. SECOND DISTRICT 

~ ~©~~w~ ~ 
U U FEB 1 5 2000 

ORANGE COUNTY HAll OF ADMINISTRATION • 

10 CIVIC CENTER PLAZA. p 0 BOX 687. SANTA ANA. CALIFORNIA 92702·0687 ChliFORNIA 
PHONE (714) 834-3220 FAX (714) 834-6109 COASTAL COMMISSION 

Ms. Sara Wan, Chairperson 
California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 94105-2219 

Dear Chairperson Wan: 

February 10, 2000 
RECEIVED 

FEB 14 2000 
CALIFORNIA 

COASTAL COMMISSION 

As Supervisor of the Second District of the County of Orange and a former 
council member and mayor of the City of Huntington Beach, I am pleased to have been 
part of the environmental movement of Huntington Beach. I have personally made it my • 
agenda to protect valuable resources within the community whenever possible. Over the 
past years. there have been many important decisions which have improved our air and 
water quality and I am proud to have been a part of these actions. 

I have learned that one important aspect of the environmental movement has been 
the question of balance. Like our everyday lives. environmental issues often require that 
choices be made and a balance be struck based on practical realities. The issue before the 
Coastal commission in February with regard to the City of Huntington Beach and The 
Robert Mayer Corporation is one of these questions of balance. 

I understand that the City of Huntington Beach would like to have The Robert 
Mayer Corporation complete a wetland restoration project at the Shipley Nature Center in 
connection with the filling of a minor wetland west of Beach Boulevard near Pacific 
Coast Highway .. The habitat value of this small patch of land is quite degraJed and 
expected to worsen. Yet a restoration project at the Shipley Nature Center. where a full 
time ranger and security fencing protects this resource. appears to make good sense to 
me. I am told that from a biological standpoint. the restored habitat will be larger in size 
and far superior to that of the existing habitat. Therefore. I am in full support of the City 
of Huntington Beach on this issue. 

COASTAL CDMN;ISSION 
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Though there are some who will prefer that every wetland fragment such as this remain 
untouched, please consider the ''balance" between this rigid perspective and the greater 
benefit to the overall environment proposed under the requested permit as you and your 
fellow commissioners review this item. I believe that in this specific circumstance, the 
benefit of wetland restoration at the Shipley Nature Center far outweighs the loss of the 
existing isolated wetland parcel. 

JWS:DH 

Cc: Coastal Commission Staff 

Sincerely, 

LJ~V 
~;s-W. Silva. Vice-Chairman 

Board of Supervisors 
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THE ~() /~P-
ROBERT 

MAYER 
CORPORATION 

RECEIVED 
South Coast Region 

FEB 1 0 2000 

CAUFORNIA 
COASTAL COMMISSION 

s~~~!!~t~ 

February 9, 2000 

FEB~ 
CAUPORNIA 

:OASTAL COMMISSION 

Ms. Deborah Lee 
District Director 
California Coastal Commission 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 

Re: Waterfront Wetlands Restoration Project 
Tuesday, February 15, 2000 
Agenda Item: Tu 18.a 
A-5-HNB-99-275 

Dear Ms. Lee: 

Via Hand Delivery 

When the City of Huntington Beach approved Coastal Development Permit No. 99-05 for 
the Waterfront Wetlands Restoration Project, it imposed Conditions of Approval which, 
by definition, are incorporated into the project presently under review by the 
Commission. We believe the City's action to approve the restoration project is entirely 
consistent with the certified LCP, and therefore the Commission should find no 
substantial issue on the appeal. Nonetheless, if the Commission should find substantial 
issue, we will and hereby do amend the project description to expressly include all of the 
City's conditions. 

Attached please find a copy of the City's Conditions and Findings for Approval, along with 
a detailed analysis which was submitted to the City to address certain Conditions of 
Approval and to demonstrate why the Project complies with the City's certified LCP, the 
Commission's Statewide Interpretive Guidelines and CEQA. 

We have also previously submitted to Staff several letters prepared by LSA Associates, Inc., 
to address various issues raised. In some instances these documents were provided at the 
request of Staff but were not attached to the Staff Report. These include the following 
documents: 

• LSA Letter, dated 1113/99: "Analysis of Proposed Project and Restoration Sites 
Relative to Coastal Zone Resources"; 

• LSA Letter, dated 11/3/99: "Analysis of Historic Condi:ions"; and 
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• LSA Letter, dated 11/5/99: "Alternatives Analysis ofWetland and Transitional Area 
Resources." 

We respectfully ask that this letter, including all of the attached documents, be provided to 
the Commission in advance of the hearing on the application. We have included 34 copies 
for that purpose. 

A separate submittal is being prepared to respond to the Staff Report which we will provide 
separately to the Staff and Commissioners. 

As always, we appreciate the assistance of Staff in this matter. 

Sincerely, 

The Robert Mayer Corporation 

U~B~~ 
Vice President 

LFB:hs 

cc: Ms. Maile Gee 
Howard Zelefsky, Planning Director, City of Huntington Beach 
Nancy A. Lucast 
Steven H Kaufmann 

Enclosures 
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The Robert Mayer Corporation 
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660 Irvine Center Drive, Suite 1050 
Newport Beach. CA 92660 

:l.rciJdtolof] .,,.J P.dHnrology 

Subject Waterfront Development- Analysis of Proposed Project and Restoration 
Sites Relative to Coastal Zone Resources 

Dear Mr. Brose: 

This letter provides information and analysis on the location of the subject project and 
proposed wetland restoration sites. Figure 1 (attached) shows the relationship of the 
proposed project and restoration sites to each other and to the Coastal Zone boundary. 

The undeveloped area on the project site that contains the subject wetlands is within 
and immediately adjacent to the Coastal Zone boundary and Beach Boulevard, a major 
arterial. This area is isolated from larger areas of habitat/open space by existing or 
future roadways on two sides (Beach Boulevard and Pacific View Avenue) and exist
ing/future residential uses on the other two sides. The nearest native habitat is a salt 
marsh remnant on the east side of Beach Boulevard, which is a six lane arterial high
way. The existing wetland has very low habitat utility, due to its small size, isolation, 
and lack of native habitat diversity. 

The proposed restoration area is approximately 1.4 miles to the northwest, within the 
Donald G. Shipley Nature Center, in Huntington Central Park. This open space area 
borders the Coastal Zone boundary on the outside of the boundary. The restoration 
area itself is less than 1,000 feet from the Coastal Zone boundary. 

For the most part, the mix of native wetland and woodland habitats within the Nature 
Center exhibit moderate to high values for migratory birds and indigenous wildlife, 
including raptors. Large patches of highly invasive exotic species, particularly giant 
reed, castor bean, and salt cedar, also have become established in large patches in the 
southeast section of the Nature Center. Some of this vegetation is the focus of a 
restoration effort. 
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The restoration areas are entirely surrounded by existing natural habitat areas within 
the Nature Center. A large section of Huntington Centrai'Park, including Talbert 
Lake, lies opposite the Nature Center on the east side of Goldenwest Street. The 
remainder of the park lies adjacent to the Nature Center to the south and west, provid
ing a more or less continuous open space link to the native habitat and future restora- ' 
tion area in the Bolsa Chica reserve on the west side ofEdwards Street. To the north of 
the restoration site, a flood control channel and associated fencing separate the Nature 
Center from an existing residential tract. 

The proposed restoration excavation will lower the ground elevation to the expected 
zone of saturation, which will establish an area that exhibits wetland hydrology. Thus, 
the restoration site will rely on groundwater that is contiguous with groundwater in the 
Coastal Zone. The additional native vegetation in the restoration site will complement 
the existing vegetation in the Nature Center and Central Park, to enhance the habitat 
utility for raptors and other wildlife that utilize--Goastal Zone resources. 

We hope this provides useful information for the preparation of the Coastal Commis
sion staff report on this project. If you have any questions concerning the contents of 
this letter, please do not hesitate to contact me at (949) 553-0666. 

Sincerely, 

LSA ASSOCIATES, INC. 

9-~~ 
{or Art Homrighausen 

Principal 

Attachment: Figures 1 
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The Robert Mayer Corporation 
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Subject: Waterfront Development- Analysis of Historic Conditions 

Dear Mr. Brose: 

• 
This letter provides information and analysis on the historic conditions of the subject 
project site. The historic occurrence of fill in the project area is an important issue to 
be considered by the Coastal Commission. As noted in the Procedural Guidance for 
Review of Wetland Projects in California's Coastal Zone, "in determining project 
related impacts the CCC considers the wetland as it currently exists and not as it may 
have existed historically." As noted in our 1998 delineation report, "CDFG identified 
the remaining area of the parcel [i.e., the area greater than the 0.8 acre that CDFG 
identified as wetland] as 'degraded wetlands,' attributing the degraded condition to the 
hydrological alterations and substantial fill deposition that permanently raised the 
typical surface elevation over most of the site and altered site hydrology at least 3 0 
years ago." 

In order to provide further documentation of this historic fill, LSA used historical 
aerial photographs to determine when the project area was filled. These photographs 
are provided in Figures 1 through 3. An historic aerial photograph from 1946 shows 
that there is substantial fill around the site; however, there still appears to be a wetland 
in the subject area. An aerial photograph taken in 1953 shows that a drainage channel 
was installed, improvements to Beach Boulevard were made, and a substantial amount 
of fill is adjacent to Beach Boulevard, which corresponds to the higher ground of the 
subject site. A photograph from 1964 (when the trailer park was being built) shows 
the site much as it appears today, with remnants of the channel and apparent fill that 
corresponds with the 1953 photographs and with the higher ground on the subject site 
today. Thus, most of the fill around the areas identified as wetland by LSA appears to 
have been deposited between 1946 and 1953, supporting the CDFG estimate that fill 
occurred in the 1950s or earlier, and corresponding with the current site conditions . 
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LSA ;{;soct.ltc>, Inc 

We hope this provides useful information for the preparatioo of the Coastal Commis
sion staff report on this project. If you have any questions concerning the contents of 
this letter, please do not hesitate to contact me at (949) 553-0666. 

Sincerely, 

LSA ASSOCIATES, INC. 

g.tJ~ 
(#- Art Homrighausen 

Principal 

Attachments: Figures 1 through 3 
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November 5, 1999 

Mr. Larry Brose 
The Robert Mayer Corporation 
660 Irvine Center Drive, Suite 1050 
Newport Beach, CA 92660 

Subject: Waterfront Development· Alternatives Analysis of Wetland and Transitional 
Area Resources 

Dear Mr. Brose: 

This letter provides you with an analysis of wetland restoration alternatives for the 
filling of wetlands and transitional areas on the Waterfront Development site. Alterna
tives to project development and loss of the wetlands and transitional area include 1) 
preservation of the wetlands and transitional area in its existing state, 2) restoration and 
enhancement of the existing wetland au9. transitional area, and 3) restoration of an off
site wetland. 

The first alternative is to maintain the wetlands in their current location. This would be 
the avoidance alternative. The wetlands would remain in their current condition and the 
developer would be required to maintain current levels of water inflow to maintain 
existing plant regimes. The current condition of the wetlands is described below in a 
description of the study site's setting. 

The second alternative is to restore the on-site degraded wetlands and transitional areas. 
Restoration of the on-site resources would produce a functioning wetland and transi· 
tiona! area. 

The third alternative is to provide sufficient off-site habitat enhancement to offset 
proposed project impacts. Off-site restoration has been considered a viable method of 
avoiding significant impacts resulting from filling the subject wetlands since the initial 
plans for site development in 1982. The 1982 Supplemental Environmental Impact 
Report (SEIR) evaluated the potential to conduct wetlands restoration at six alternative 
sites in the project vicinity, and discussed the opportunities and constraints associated 
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with them. Several of the sites were not considered to be available, and thus were 
considered infeasible. Some of the sites did not offer appropriate restoration ~,e~rtuni~ ""tt "!r_ .... 
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ties that met City and/or resource agency objectives. A site located in the Shipley 
Nature Center in Huntington Central Park was eventually selected as the most advanta
geous restoration alternative that met City, resource agency, and applicant criteria. 

The following analysis is provided to address the three available alternatives. 

PRESERVATION OF THE ON-SITE WETLANDS AND TRANSITIONAL AREA 
RESOURCES 

Prior to assessing this alternative relative to the alternative of off-site restoration, a 
description of the existing conditions, or setting, is provided. This description provides 
the context for discussion ofthe limited value of the on-site resources compared to the 
value of restoration of the nearby Shipley Nature Center property. 

Study Area Existing Setting 

The study area consists of a narrow, roughly rectangular parcel that is relatively flat. 
The study area captured some urban runoff from an adjacent mobile home park, which 
has since been removed. Significant runoff is directed into the area from a pipe outlet at 
the southwest corner of the study area. Most of the surface drainage entering this parcel 
originates from stormwater (urban) runoff from adjacent paved areas. Stormwater 
collects in the study area, mainly via dikes on the edge of Beach Boulevard. The lowest 
lying area on the site, near the southern end, ponds water, probably from groundwater . 

Drainage from the site is conducted via two small drainage channels into two drain 
pipes (or small culverts), near the southeast corner of the study area, along Beach 
Boulevard. The latter two pipes conduct flows eastward, under the street, into a large 
salt marsh that then drains into the Huntington Channel via a flapper gate that allows 
water to drain out during periods of low tide. Site drainage patterns indicate that the 
site is not influenced by tidal action. 

Soils maps and historic topographic mapping indicate that the site was once contained 
within a large tidal slough. Beach Boulevard now forms the western boundary of the 
remaining coastal salt marsh habitat that lies opposite the southern portion of the study 
area, across the street. The subject area west of Beach Boulevard is permanently cut off 
from direct tidal influence that continues to affect the marsh east of Beach Boulevard. 

The soil is predominantly sandy. Most of the sandy surface soil appears to have been 
dumped on the site during construction activity in the late 1940s or early 1950s. Bor
ings in the near vicinity of the study area indicate that the fill material overlays a very 
dark clay material, which once formed the topsoil of the historic tidal slough. 

The plant communities on the study area have been classified into four general catego
ries as follows: 1) Coastal Brackish marsh, 2) Alkali Meadow, 3) Ornamental Trees, 
4) Disturbed or Ruderal (weedy). 
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Wildlife species using the site are typical of many developed urban neighborhoods in 
Orange County; common reptiles, such as side blotched lizard, are expected to occur, as 
well as1common small mammals, including California ground squirrel and opossum. It 
is also likely that other highly mobile terrestrial animals such as gopher snake, and 
desert cottontail rabbit may visit the area occasionally. Birds, including native and 
several exotic species, are the most conspicuous wildlife in such areas. 

The most common avian species observed in the study area include mourning dove, 
American crow, Anna's hummingbird, northern mockingbird, European starling, 
yellow-rumped warbler, and house finch. Other species noted during past studies 
include ring-billed gull, killdeer, song sparrow, white-crowned sparrow, and common 
yellowthroat. During brief periods when water is ponded on the site, ducks and wading 
birds such as snowy egret and great blue heron may forage on site, although none are 
expected to nest in the immediate vicinity. Raptors (birds of prey) present throughout 
the local area, including red-tailed hawk, red-shouldered hawk, and bam owl, are 
expected to forage over the subject area occasionally, feeding on insects, lizards, small 
mammals and birds. Also, a few sensitive raptor species, also present in open areas 
throughout Huntington Beach, may occasionally forage over the small parcel, primarily 
in winter, including rough-legged hawk, peregrine falcon, osprey, and white-tailed kite. 
Such species would be expected to occur only very rarely, however, and would not be 
reliant on this area for foraging opportunities, since populations of prey species are 
expected to be relatively low, and would not be able to sustain frequent predation by 
raptors. Moreover, considerable open space and better foraging areas, including the 
extensive salt marsh to the east, is available in the vicinity, away from the busy arterial 
street and the isolated habitat. 

• 

Previou~ studies of the area, including studies by the California Department ofFish and • 
Game (CDFG), the 1982 SEIR for this project, and the Specific Plan EIR, reported low 
wildlife use of the small vacant parcel nextto Beach Boulevard (study area) due primar-
ily to the wetland's small size and overgrown condition as well as the physical separa-
tion of the small parcel from the extensive salt marsh east of Beach Boulevard. The site 
constitutes a habitat fragment, surrounded by development and isolated from the larger 
salt marsh area to the east by a high speed, six lane arterial road. Current observations 
confirm that wildlife use and species diversity on site are low. Although numerous 
species of birds, flying insects, and other mobile, wide ranging species may visit the site 
occasionally, few vertebrate species inhabit the small site on a regular basis. As the 
invasive, ruderal species (e.g., giant reed, castor bean, pampas grass, and Japanese 
honeysuckle) continue to dominate and expand over most of the site, it will become 
even less useful as foraging or nesting habitat for most local wildlife species. 

The 1982 SEIR identified two significant impacts on biological resources that would 
result from the proposed Waterfront Development, and described restoration measures 
that would be implemented by the City of Huntington Beach and/or the Robert Mayer 
Corporation to offset those impacts. As stated in the SEIR, the significant impacts are 
as follows: 1) filling and developing both the existing wetland and the adjacent low 
lying area, resulting in a loss of both the existing wetland values and the potential for 
restoration, and 2) possible reduction in the amount of urban runoff that provides water 
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to the adjacent wetland on the east side of Beach Boulevard, via culverts under Beach 
Boulevard . 

On-Site Wetlands Preservation 

The wetland on the subject property (west side of Beach Boulevard) is physically and 
functionally separated from the larger marsh area to the east of Beach Boulevard. Due 
to the width of the pavement of Beach Boulevard and the isolated nature of the wetland, 
the habitat value is much lower for this wetland remnant completely surrounded by 
development and a major street. In addition, the subject wetland is no longer affected 
by tidal influences, and is almost completely dependant upon poor quality urban run off 
and, to some small extent, upon fluctuation of groundwater. In all other direction, to the 
north, south and west, the adjacent properties are currently, or are planned to be, devel
oped. As such, the wetland fragment does not provide a connection or link to any other 
habitat area, other than as a collection point for water, which is then conveyed under 
Beach Boulevard to the marsh east of Beach Boulevard. The wetland and transitional 
areas may have marginal utility in filtering urban runoff, which is conveyed to the 
marsh to the east. As an isolated and degraded resource, the wetland and transitional 
area do not function as an integral part of a larger habitat area. The parcel recom
mended to be filled is of marginal habitat value due to its small size, isolation from 
other habitat areas, poor soil quality, poor water quality, and poor faunal representation. 
In comparison with other viable wetland habitats of greater size and greater intrinsic 
value as a functional habitat, the study area is not considered to be of much value. 
Preservation of this small isolated portion of the development parcel will have only 
marginal habitat value. 

ON-SITE WETLANDS RESTORATION 

This alternative would avoid any development on the subject site, but would entail 
grading the wetland and transitional area, replanting the site, and maintaining the site 
(as it may degrade again, without maintenance, due to the adjacency to a developed 
area). The existing conditions are noted above to include poor soil, filled _areas, and 
poor water quality, which have led to the degraded condition of the wetland and transi
tional area. 

As indicated above, the analysis of the site has been ongoing since 1982, when the City 
of Huntington Beach analyzed the proposed filling ofthe wetlands. In consideration of 
the applicable City of Huntington Beach, California Coastal Commission, U.S. Army 
Corps of Engineers, and CDFG policies, the SEIR concluded that: 

"While such an (on-site) restoration effort could be undertaken, there are two 
major problems that could render it infeasible. First, the primary water supply 
is urban runoff from the adjacent mobile home park, and this along with slag or 
weathered petroleum deposits less than one foot below the surface may result in 
unacceptable water quality for restoration purposes. Secondly, even if such a 
restoration effort were to be successful and fe~ible, the restored wetland would 

COASTAL COftiMISSUJN 
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be completely surrounded by urban development, including residences, visitor
serving commercial uses, and Beach Boulevard. The degraded wetland east of 
Beach Boulevard is itself isolated and in need of restoration. While the existing 
wetland could be improved, other alternatives would likely result in a greater 
net increase in functional wetland acreage and habitat value." 

In revisiting this issue for the current application request, it is apparent that the same 
factors that detracted from the advisability of restoring the wetlands in 1982 remain 
applicable in 1999. The wetlands remnant is currently isolated and has little value as 
habitat. 

The wetland is 1) separated physically and functionally from the marsh on the east side 
of Beach Boulevard, and is thus isolated within an urban environment that is not com
patible with long-term viability as a habitat; 2) the habitat value would be marginal 
because of the isolated nature of the site; and 3) the habitat value would be marginal 
because of the poor soil and water quality conditions of the site. As stated above for the 
On-Site Preservation Alternative, in comparison to other viable wetland habitats, the 
smaH size of the site, combined with its poor value as habitat, would lead to the conclu
sion that this alternative is not desirable. As with the preservation alternative analyzed 
above, the other public agencies with review authority for the project have agreed with 
the City's assessment that the on-site restoration effort would have marginal results and 
that an off-site alternative would be more beneficial. 

SHIPLEY NATURE CENTER WETLAND HABITAT RESTORATION 
ALTERNATIVE 

Pursuant to Sections 30233 and 30411 of the Coastal Act, if the proposed development 
is granted and the degraded wetland area is filled, a wetland of equivalent or greater 
acreage must be created elsewhere in the project area or off site, preferably by restoring 
a former wetland in the vicinity; or if both on-site and off-site replacement prove infea~ 
sible, an in lieu fee sufficient to restore a comparable area could be paid to an appropri
ate public agency. 

The California Coastal Commission Statewide Interpretive Guideline for wetlands 
allows for the off-site wetland restoration where the wetland to be filled is less than one 
acre. An off-site restoration program has been identified for this purpose, and has 
received the approval of appropriate local, State, and federal governmental agencies. 
The City's issuance of the Coastal Development Permit (CDP) was appealed and is now 
being reviewed by the California Coastal Commission. A Nationwide 26 Permit was 
issued by the U.S. Army Corps of Engineers; the State of California Department of Fish 
and Game has issued a 1603 Streambed Alteration Agreement for the off-site restora· 
tion project. 
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The Shipley Nature Center Existing Setting 

The Shipley Nature Center restoration site was selected because it is a part of a larger 
wetlands and uplands habitat enhancement program. The acreage and boundary of the 
wetland restoration area were first identified in the certified SEIR 82-2 for The Water
front project, with the concurrence of the Department ofFish and Game. 

The proposed restoration program includes restoration, enhancement, and creation of 
additional freshwater wetland at the Huntington Central Park Shipley Nature Center. 
This City owned parkland in central Huntington Beach is in a considerably degraded 
condition, and is an excellent opportunity to mitigate the loss of wetlands at The Water
front site as well as enhance the ecological and educational value of the Central Park 
system. The proposed restoration area is approximately 1.4 miles to the northwest of 
the waterfront project site. This open space area borders the Coastal Zone boundary on 
the outside of the boundary. The restoration area itself is less than 1,000 feet from the 
Coastal Zone boundary. 

For the most part, the mix of native wetland and woodland habitats within the Shipley 
Nature Center exhibits moderate to high values for migratory birds and indigenous 
wildlife, including raptors. Large patches of highly invasive exotic species, particularly 
giant reed, castor bean, and salt cedar, also have become established in large patches in 
the southeast section of the Shipley Nature Center. Some of this vegetation is a focus of 
a restoration effort. 

A variety of habitats exist in the Shipley Nature Center: oak, pine, willow, redwood, 
alder/sycamore, grassland/shrubs, and wetlands. Several of the desired native species 
are competing with invasive exotic species, such as castor bean, passion vine, and 
tamarisk. The site contains woodlands and wetlands, which serve as an urban wildlife 
refuge, particularly for avian and invertebrate species. The Shipley Nature 
Center landscape now contains a functioning wetlands including a range of habitat 
types from freshwater marsh to willow woodland. Small patches ofmulefat (Baccharis 
salicifolia) occur in isolated areas, but lack the density needed to provide good cover for 
wildlife. Several portions of the wetlands are being colonized by the invasive giant reed 
(Arundo donax). As well as being a tenacious competitor with native wetland vegeta
tion, this species offers little in terms of habitat for avian and other native faunal spe
cies. Among the other invasive exotic species castor bean (Ricinus communis), salt 
cedar (Tamarisk) species and passion flower (Passiflora caerulea) comprise the great
est threat to the integrity of the Shipley Nature Center habitats. 

The Shipley Nature Center wetlands are reported to be fed primarily by groundwater, 
augmented by urban runoff and localized irrigation. Fluctuations in the level of the 
aquifer over the last 15 years have resulted in a shifting mosaic of wetland habitat types 
surrounding the pond. While the Shipley Nature Center currently provides a variety of 
tree canopies as wildlife habitat, it lacks most of the understory species, which would be 
present in the .corresponding native plant communities. 

The Shipley Nature Center is a high value habitat area. Huntington Central Park is a 
premier bird habitat area. It is a regional bird watching location, especially in fall and 
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spring migrations. Its position near the coast, its large expanse·of tree and shrub vege
tation, and its freshwater lakes and ponds all contribute to its importance. Endangered 
species like the Southwestern Willow Flycatcher and Least Bell's Vireo have been seen 
within the park, and there is the potential that these species might someday breed within 
the park. Their breeding site requirements include the type of riparian habitat that will 
be created in the Shipley restoration plan. 

Shipley Nature Center Wetlands Restoration Plan 

A conceptual plan for the restoration of the Shipley Nature Center was prepared and 
unanimously approved by the City Council ofHuntington Beach in May of 1991. The 
plan provided a restoration/wetland creation site, a description of the existing habitat 
and environmental issues, a description of the enhancement program, and a description 
of the wetland creation program. Final landscape and grading plans have been created 
based on the program and specifications described in the approved conceptual plan. 

The proposed restoration program calls for the expansion of the existing pond in the 
Shipley Nature Center, thereby creating additional wetlands habitat. This enhancement 
to the Shipley Nature Center will not only provide an extension of the existing natural 
habitat, but will also expand the educational and enjoyment benefits for park users. The 
first phase of restoration of the existing habitat in the Shipley Nature Center has been to 
focus on the complete eradication of exotic invasive species and development of native 
habitat structure. The Waterfront Development owner has committed significant finan
cial resources to begin eradication of invasive species. To date, over $25,000 has been 
expended on this eradication project, relying on project approvals granted by the City, 
State, and federal governments. 

The concept of the restoration program will be to enhance the existing habitats based on 
the goal of mimicking native California environments and improving the aesthetic 
experience for visitors by creating the illusion of being removed from the surrounding 
urban landscape. The proposed wetlands restoration is a public/private joint venture 
that is proposed to be funded by the Waterfront developer on publically owned property 
to be held in perpetuity for habitat conservation and management purposes. Grading 
will be designed to provide for a diversity of microhabitats as well as aesthetic function. 
All earth manipulations are designed in accordance with local, State, and federal agency 
requirements. Shoreline areas will be revegetated with a range of shoreline to emergent 
species to accommodate fluctuating water levels. Emergent areas will be planted with 
a combination of seeds and liners consisting of bulrushes. The newly created wetland 
will be fed by the groundwater that currently supports the existing wetland. The eleva
tion of all new wetlands will be at or below the elevation of the upper limits of the 
existing wetland vegetation. A drip irrigation system will be provided for a minimum 
of two years to ensure establishment of the planted vegetation. 

The restoration areas are entirely surrounded by existing natural habitat areas within the 
Shipley Nature Center. A large section of Huntington Central Park, including Talbert 
Lake, lies adjacent to the Shipley Nature Center, providing a more or less continuous 
open space link to the native habitat and future resto~ation area in the Bolsa Chica 
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reserve on the west side of Edwards Street. To the north ofthe restoration site, a flood 
control channel and associated fencing separate the Shipley Nature Center from an 
existing residential tract. The additional native vegetation in the restoration site will 
complement the existing vegetation in the Shipley Nature Center and Huntington Cen
tral Park, to enhance the habitat utility for raptors and other wildlife that utilize Coastal 
Zone resources. 

The restoration area will enhance a publicly owned habitat area already connected to the 
Bolsa Chica Reserve. The connectivity of related habitat types within the Huntington 
Central Park and the adjacent Bolsa Chica Preserve, and the significant size of these 
connected habitats will provide significant value to the variety of coastal species. 

CONCLUSION 

The following points argue for allowing the Shipley Nature Center restoration project: 

• 

• 

For impacts to a relatively small wetland site surrounded by urban develop
ment, an off-site restoration is preferable to on-site preservation, because, even 
though on-site preservation is normally preferred, the site itself is isolated and 
does not possess good quality habitat value. Considerable open space and 
better foraging areas, including the extensive salt marsh to the east, are avail
able in the vicinity, away from the busy arterial street and the isolated habitat. 

The off-site restoration is preferred to on-site restoration for the following 
reasons: 

The proposed off-site restoration takes place at a site within close prox
imity to the project area. 

It is connected with Huntington Central Park habitat. 

It is connected to the Bolsa Chica Preserve. 

The restoration program refurbishes and expands an in kind wetland resource, 
the same type as the wetland to be filled. 

The restoration includes dedication and restoration of additional property to 
wetland. The land being added to the wetland area currently does not function 
as a wetland. The off-site wetland restoration program compensates for loss of 
the existing wetland and the restorable former wetland. In addition, greater 
acreage is being committed to wetland than is proposed to be filled. 

• Shipley Nature Center is functionally within the Coastal Zone. Huntington 
Central Park, which includes the Shipley Nature Center, abuts directly upon the 
official coastal zone boundary. The boundary passes along Edwards Street, 
which is the line separating Bolsa Chica (within the coastal zone) from Central 
Park Gust outside the zone). The Bolsa Chic a area and the area of Central Park 
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have always been closed linked ecosystems, and, while affected by human use, 
continue to function together as a ecological system. 

The lower elevation portion of the park, including the Shipley Nature Center, 
was once a complex of peat bogs, freshwater wetlands, and willow woodlands, 
part of a ring of these habitats at the perimeter of Bolsa Chica. These areas 
contributed greatly to the biological complexity of the original Bolsa Chica 
ecosystem, but were largely lost to early farming and later urban development. 
Preserving and restoring the remaining fragments of these habitats should have 
high priority. Huntington Central Park, including Shipley Nature Center, is a 
valuable habitat area, and maintaining its connectivity with Bolsa Chica will 
enhance them both. 

• The off.site restoration project has been approved by the City, the State of 
California Department of Fish and Game, and the federal government. 

• A monitoring program to ensure the success of the wetland restoration is prow 
posed. Should any deficiency occur, corrective action is included in the praw 
gram to replace habitat that may not survive and to correct the causative probw 
Jem and correct any implementation deficiency. 

In assessing these alternatives, it is apparent that restoration and enhancement of off
site wetlands that meet the above criteria would be of greater benefit to wetland re
sources than preserving the on·site resource. The off-site restoration of the Shipley 
Nature Center habitat not only provides a significantly greater acreage of wetland 
habitat, it also provides a habitat area that functions as an integrated habitat connected 
to a larger and more diversified habitat system. These factors weigh heavily in favor of 
implementing the off-site restoration program at the Shipley Nature Center property, 
rather than preserving the on-site wetland and transitional area or restoring on-site 
resources. 

Should you wish any additional information regarding these issues, please do not 
hesitate to call me at 949.553.0666. 

Sincerely, 

LSA ASSOCIATES, INC. 

Art Homrighausen 
Principal 
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CORPORATlON 

February 10, 2000 

Chairman Sara Wan and 
Members of the California Coastal Commission 

45 Fremont Street, Suite 2000 
San Francisco, CA 94105 
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FEB 11 2000 

ChllfCPt-.ll \ 
COASTAL CO,vW\I.)SlON 

Re: Huntington Beach Waterfront Redevelopment Project 
Tuesday, February 15, 2000 
A-5-99-275 (Mayer Trust) 
AGENDA ITEM 18.a 

Dear Chainnan Wan and Commissioners: 

At the February meeting, you will consider a small portion of the Huntington Beach Waterfront 
Redevelopment Project. The StaffReport raises identical issues in connection with both its 
recommendation on substantial issue and on the merits of the project. Tills letter addresses those issues 
and urges you to conclude that the appeal raises no substantial issue. 

We believe it is important to emphasize that, in approving this project, the City of Huntington Beach 
scrupulously followed the course laid out by the Commission in its certification of the City's LCP and 
its Statewide Interpretive Guidelines ("Guidelines"), which the LCP expressly incorporates. 

As originally certified in 1982, the LCP designated this property as Residential with a "Conservation 
Overlay." It is significant that the LCP expressly identified the small degraded wetland fragment at 
hand (which the Commission's ecologist confirms is 0.696 acre in size), and, with the newly adopted 
Guidelines in mind, the LCP stated as to that wetland: 

" ... if it is less than one ( 1) acre in size, other restoration options may be undertaken, pursuant 
to the Coastal Commission's ·Statewide Interpretive Guidelines for Wetlands and other Wet 
EnvironmentalJy Sensitive Habitat Areas'." 

In 1995, the Commission again certified the City's updated Dovmtown Specific Plan with the same 
"Conservation Overlay" and language quoted above, recognizing that off-site mitigation under the 
Guidelines' "less-than-one-acre" exception to Section 30233 might well be the best means of protecting 
and enhancing the resource values associated with the degraded wetland 

As a result, the last I 0 years have been marked by an active, coordinated planning effort between the 
City and the Robert Mayer Corporation involving an extensive investigation of apprcf;DA&J£ALt£0MMI3SfON' 

&:JJ Newport Cer+er Dr;ve Su1te 1050 
Box 8680 
Newport Beach. Cai;forrla 92658-868C 
(714) 759·8091 
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the City and the Robert Mayer Corporation involving an extensive investigation of appropriate off
site mitigation sites, the selection of the Donald G. Shipley Nature Center at the periphery ofBolsa 
Chica, and the preparation and approval of a detailed wetland restoration and monitoring plan -
entirely consistent with the criteria set forth in the Guidelines and in conformity with the City's 
certified LCP. 

While this Commission may or may not have done it differently, it simply cannot be fairly said that 
the City did not follow the dictates of its certified LCP in approving this project. Fairness, equity 
and respect for the partnership which exists between the Commission and local government in the 
LCP process, we think, dictate yow- vote of no substantial issue. 

We recognize the fill of degraded wetlands in the wake of the Bolsa Chica decision remains a 
serious issue for this Commission. However, Bolsa Chica is irrelevant to this particular 
application. Bolsa Chica involved a timely, direct legal challenge to a Commission decision to 
certify an LCP in the first instance where the Standard of Review was the Coastal Act. The 
Standard of Review on the appeal now before the Commission is conformity with the certified 
LCP, not the Coastal Act. No lawsuit (timely or otherwise) was ever filed challenging the 
Commission's 1982 decision to certify the City's LCP or 1995 decision to certify the Downtown 
Specific Plan. As a consequence, by law both Commission decisions, and the resulting LCP and 
Downtown Specific Plan, became "res judicata It-- .!&., the LCP, the Standard of Review for the 
Commission on appeal, cannot now be challenged. 1 

With this in mind, we turn to address specific points raised by the Staff Report. 

Project Description 

First, the description of this wetlands restoration project requires a clarification. The Staff Report 
inaccurately describes the project as the fill of0.8 acre of existing wetland and approximately 1.4 
acre of restorable wetland. 

The application specifically proposes to fill 0.696 acre of isolated, degraded existing wetlands 
which will be mitigated by the implementation of a detailed wetland and riparian woodland habitat 

• 

: It is worth noting that a veritable host of appellate decisions -- all involving the 
Commission -- establish the rule that the failure to timely challenge a Commission decision renders 
that decision res judicata and "immune from collateral attack." (Ojavan Investors v. California 
Coastal Com. (1994) 26 Cal.App.4th 517; Patrick Media Group v. California Coastal Com. (1992) 
9 Cal.App.4th 592; Rossco Holdings, Inc. v. State of California ( 1989) 212 Cal.App.Jd 642; Ham 
v. Superior Court (Calii()rnia Coastal Com. l (1989) 210 Cal.Apr: Jd 1483; Leimert v. California 
Coastal Com. (1983) 149 Ca!App.3d 222. 233-234; Briggs \. State of California (1979) 98 
Cal.App.Jd 190.) COASTAL em~~; .. ,.;;"'~· 
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program involving 2.4 acres at the Donald G. Shipley Natme Center. 

Initially, in 1983, the Department ofFish and Game determined this wetland to be 0.8 acre in size. 
Based on a more recent, site-specific wetland delineation by LSA Associates, Inc., the 
Commission's staff ecologist has confirmed that the wetland is actually smaller, 0.696 acre. 

The Downtown Specific Plan of the City's certified LCP notes this isolated, degraded wetland 
fragment and designates this site with a Conservation Overlay, which states: 

"If any wetland is determined by the Calitornia Department of Fish and Game ( CDFG) to 
be severely degraded pursuant to Section 30233 and 30411 of the California Coastal Act, or 
if it is less than one ( 1) acre in size, other restoration options may be undertaken, pursuant 
to the Coastal Commission's Statewide Interpretive Guidelines for Wetlands and other Wet 
Environmentally Sensitive Habitat Areas." 

This language, carefully crafted in discussions between Commission staff and City staff, was 
incorporated in the City's certified LCP to both identify - indeed call attention to -- the small size 
and isolated, degraded natme of the subject wetland and to permit exactly the type of off-site 
mitigation permitted by the Guidelines and approved by the City in this application . 

It bears noting that there is no dispute that the "1.4 acre of restorable wetlands" referred to in the 
Project Description is "historic wetland " which no longer functions as wetland. This is the result 
of substantial fill deposition that permanently raised the typical surface elevation over most of the 
site and altered site hydrology at least 30 years ago , long before even Proposition 20 . We bring 
this to your attention because, as has long been your practice and as explained in the Commission's 
Procedural Guidance for Review of Wetland Projects in Californias Coastal Zon{?"in detennining 
project related impacts the CCC considers the wetland as it currently exists and not as it may have 
existed historically." (Emphasis added.) 

The Statewide Interpretive Guidelines Apply 

The discussion in the Staff Report regarding the Statewide lnterpretive Guidelines on "Restoration 
Projects Permitted in Section 30233" is confusing. (See Exhibit 0 to the Staff Report.) The 
Guidelines first explain the basic limitation that a "restoration project" permitted under Section 
30233 is one "in which restoration is the sole purpose of the project." The Commission's decision 
on the Chula Vista LCP is cited as support for that proposition. 

However, the Guidelines then go on in the next paragraph to state the limited "exception" to 
Section 30233 which applies here: 

"Restoration projects may include some fill for non-pennitted uses if the wetlands are 
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small, extremely isolated and incapable of being restored. llris limited exception to 
Section 30233 is based on the Commission's growing experience with wetlands restoration. 
Small extremely isolated wetland parcels that are incapable of being restored to 

biologically productive systems may be filled and developed for uses not ordinarily 
allowed only if such actions establish stable and logical boundaries between urban and 
wetland areas and if the applicant provides funds sufficient to accomplish an approved 
restoration program in the same region." (Emphasis added.) 

The Guidelines then lay out specific criteria for this "less-than-one-acre" exception, which, among 
other things, contemplate "restoration of another wetland to mitigate" for fill of the small ("e.g., 
less than one acre") and isolated wetland "in the same general region." The criteria and 
requirements of the "limited exception" permitting wetland fill cited in the Guidelines and 
incorporated in the certified LCP precisely define the project now before you. 

The Staff Report summarily dismisses the Guidelines, and fails to even acknowledge that they are 
part and parcel of the certified LCP, regardless of their status in the eyes of today' s Commission. 
By way of background, the State and Regional Commissions spent 15 public hearings crafting and 
refining the Guidelines. The "less-than-one-acre" exception was intended to allow for limited 
flexibility which, in the end, would produce, through off-site restoration, wetlands with a high level 
of biological productivity - precisely the restoration program proposed here. 

The Staff Report states that a project with the intended primary function as residential cannot be 
considered a "restoration project." Under the Guidelines and certified LCP, this is not correct. The 
Guidelines permit fill "for non-permitted uses" without qualification, providing the specific criteria 
set forth is met. Indeed, the best indicator of this is the Conunission's certification of this City's 
LCP (1982) on the heels of its adoption of the Guidelines (1981), where the LCP (i) identified this 
specific wetland, (ii) designated the property "Residential" with a "Conservation Overlay," and (iii) 
specifically incorporated the "less-than-one-acre" exception, providing the wetland ultimately 
proved to be less than one acre. 

On a commonsense level, the Staff analysis fails in its suggestion that the fill may occur only as 
part of a larger restoration project. The "less-than-one-acre" exception applies, by its terms, to 
"small extremely isolated wetlands parcels" and permits the filling of the entire parcel. 

The Guidelines clearly apply here and the City meticulously applied them in determining whether 
and how to approve this project. 

The City Correctly Determined That Off-Site Restoration Is The Least Environmentally 
Damaging Alternative 

Despite extensive analysis to the contrary in the Supplemental ErR. studies prepared by LSA 

• 

• 
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Associates, Inc., and the City in its findings, the Staff Report expresses the view, without further 
evidence, that the least damaging feasible alternative is on-site restoration. In essence, the Staff 
Report simply ignores the numerous factors which led the City to conclude that off-site restoration 
at the Shipley Nature Center is the least environmentally damaging alternative. 

A. The "No Project" Alternative 

As to the first alternative of retaining the wetlands on-site in their current condition, the Staff 
Report incorrectly states: "A review of LSA's February 1998 report indicates that tidal influence 
could potentially be restored to the wetland due to its connection to the salt marsh east of Beach 
Boulevard through drainpipes." 

In fact, LSA has said just the opposite. It notes that two drainage pipes conduct flows eastward, 
under the Beach Boulevard, into the salt marsh on the east side of Beach Boulevard. However, 
neither the LSA report nor the SEIR remotely suggest that restoration of tidal influence is possible 
here. Instead, LSA explains: "The existing wetland adjacent to Beach Boulevard is not subject to 
tidal action, and no feasible opportunity exists to restore such flushing in the area. without creating 
an tmacceptable potential flooding hazard . " (LSA 3/99 Report, page 7; emphasis added.) Why? 
Because there is a significant elevation difference between the higher subject wetland fragment and 
the lower salt marsh east of Beach Boulevard . 

Unlike the Staff Report, the City Council drew attention to several factors in its finding that the so
called "no project" alternative is not the least environmentally damaging alternative: 

"9 .... a) the primary water supply for the wetland is polluted urban runoff which toge ther 
with petroleum deposits below the surface will result in unacceptable and/or worsening 
water quality; b) the site is small, extremely isolated and surrounded by roadways and 
urban uses exposing the wetland and potential wildlife to light and noise impacts, as well as 
traffic hazards as wildlife transits to and from the larger habitat area east of Beach 
Boulevard, resulting in a continued decrease in habitat value; and c) the site is subject to 
increasing dominance of invasive alien plant species further diminishing any remnants of 
habitat value on the project site." 

The Council not only carefully considered the on-site alternative before rejecting it, but it based its 
conclusion on the only evidence in the record -- evidence contained in the SEIR and further 
analyses provided by LSA. The Staff conclusion to the contrary is without foundation. 

B. On-Site Restoration Alternative 

The Staff Report next suggests that on-site restoration is also an alternative that would be less 
environmentally damaging than the tlll of the wetland. This conclusion is perplexing. 

t COASTAL CO~·{if!.JSSION 

EXHIBIT#~ .. .._ .. _,.., __ ,. ........ -........ 

PAGE -~~-·- OF ~'---·· 



Chainnan Sara Wan 
California Coastal Commission 
February 10, 2000 
Page 6 of 10 

First, it ignores all of the factors that SEIR, LSA analysis and City concluded make the on-site 
restoration alternative clearly infeasible. These are summarized in the City's findings: 

"10. On-site restoration of the subject degraded wetland fragment is not feasible because 
the wetland area is not capable of recovering and maintaining a high level of biological 
productivity due to numerous factors including: a) the primary water supply for the 
wetland is urban runoff which together with petroleum deposits below the surface will 
result in unacceptable water quality not compatible with a healthy, viable ecosystem; b) the 
site is small, extremely isolated and sWTounded by roadways and urban uses exposing the 
wetlands and potential wildlife to impacts oflight, noise and traffic hazards; c) the wetland 
is freshwater in nature and therefore dissimilar from the only nearby wetland east of Beach 
Boulevard which is a salt marsh subject to tidal influence; d) the size of the wetland 
fragment (0.8 acre) cannot support significant wildlife populations or provide significant 
habitat area for a diverse ecosystem; and e) the wetland is extremely isolated from other 
larger wetland ecosystems and lacks functionality resulting in a lack of contribution to 
species diversity and a lack of resilience to impacts, including extreme weather conditions." 

The Staff Report concedes that the wetland is SWTounded by development and that the larger 
Waterfront Development ''has not yet developed, although grading is underway." Even so, it then 
states that the wetland could still have a 100 foot setback. This, unfortunately, would not be the 
case. The wetland has (and would have) no buffer at all from Beach Boulevard or Pacific View 
Avenue, which is being extended to Beach Boulevard as part of the larger Waterfront Development 
already underway pursuant to a valid coastal development permit . 

The Staff Report further states: ''Total loss of the on-site wetlands cannot be considered the least 
environmentally-damaging alternative, even if higher value habitat is created elsewhere." The 
Guidelines, however, specifically state otherwise. The Guidelines (hence the certified LCP) 
explain: 

"'Feasible' is defined in Section 30108 of the Act to mean" ... capable ofbeing 
accomplished in a successful manner within a reasonable period of time, taking into 
account economic, environmental, social, and technological factors." A feasible less 
environmentally damaging alternative may involve a location for the proposed 
development which is off the project site on lands not owned by the applicant. Feasible 
under the Coastal Act is not confined to economic considerations. Environmental, social 
and technological factors also shall be considered in any determination of feasibility." 

Furthermore, the Staff's comment misses the whole point of the isolated wetland exception. The 
exception expressly permits complete fill of a smalL isolated degraded wetland for a non-permitted 
(by Section 302J3) use if ofT-site mitigation is provided in the same general region and the 
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restoration would result in establishing a high biologically productive wetland. Under the Staff 
view, the exception could never apply -- and there would have been no reason for the Commission 
to incorporate the Guidelines in the City's certified LCP to permit "other restoration options." 

Finally, the Staff Report does not explain that the 1983 DFG Degraded Wetland Report included 
criteria to guide off-site restoration "if offsite mitigation is deemed necessary for this freshwater 
JX>Cket," or that DFG, the ACOE and the RWQCB have since all reviewed and approved the 
detailed wetland restoration program at the Shipley Nature Center. 

C. The Off-Site Restoration Alternative 

The Staff Report includes little discussion on the feasibility of the off-site restoration alternative, 
but we think it bears discussion here. The City Council made several findings to support its 
conclusion that the off-site restoration alternative is the least environmentally damaging alternative, 
including: 

"11. Off-site restoration at the Shipley Nature Center and filling of the existing degraded 
wetland :fragment to establish a logical and stable boundary between wetland and urban 
areas is the only feasible and least environmentally damaging alternative for the protection 
and enhancement of the resource values associated with the existing degraded wetland 
:fragment. 

"12. Restoration at the Shipley Nature Center is the most appropriate off-site restoration 
alternative available for numerous reasons inclusive of the following: a) the Shipley Nature 
Center is located in the same general region as the subject degraded wetland; b) it possesses 
a larger, existing wetland habitat of a freshwater character similar to the existing degraded 
:fragment and will benefit from the addition of more wetland area as well as more native 
riparian woodland habitat; c) it is fenced protected area of the City's Central Park system; d) 
it enjoys the oversight of a full time park ranger at the premises; e) the restoration program 
will additionally expand the education and enjoyment benefits for park users; and f) no 
other potential wetland restoration site possessing similar qualities or located within the 
same general region has been found to exist. 

This option is well supported by evidence in the EIR and the various reports prepared by LSA, as 
well as the detailed Habitat Mitigation and Monitoring Program ("HMMP") prepared by LSA for 
wetland restoration at the Shipley Nature Center. There is, in short, ample support for the City's 
carefully considered conclusion that the off-site restoration alternative is indeed the least 
environmentally damaging alternative. 

The Mitigation Ratio Of l'{earlv 3.5:1 Is :\lore Than Adequate To Offset The FiJI Of The 0.696 
Acre Wetland Fragment 

COASTAL COMMISSION 
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Chainnan Sara Wan 
California Coastal Commission 
February 10, 2000 
Page 8 of 10 

At the time of the City's approval, the isolated, degraded wetland area was assumed to be 0.8 acre 
in size based upon a preliminarily determination by "DFG in its 1983 degraded wetland report. (In 
November 1999, LSA identified a total wetland area of0.57 acre utilizing Coastal Act criteria. The 
Commission's staff ecologist then detemrined the total wetland acreage to be 0.696 acre.) 

A detailed Habitat Mitigation and Monitoring Program was prepared by LSA for the Shipley 
Nature Center using the 0.8 figure even though at the time the document was prepared the extent of 
wetlands was understood to be less. To fully mitigate the impacts to the wetland, the HMMP 
required, and the City approved, the implementation of a 2.4 acre wetland and riparian restoration 
program. 

The Staff Report explains that the basic criteria for wetland fill is "no net loss of wetland habitat." 
However, it takes the position that, generally, a 4:1 mitigation ratio is required, requiring the 
creation of 2. 78 acres of wetland habitat, and that only the creation of 1.0 acre of new wetland 
habitat can be considered but not the proposed enhancement of 1.4 acres of transitional wetland 
and riparian woodland habitat. 

While these criteria may or may not ordinarily apply, 2 there are sound reasons why they are not 

• 

applicable here. First, using the wetland acreage determination made by the Commission's staff • 
ecologist (0.696 acre), the mitigation ratio here is nearly 3.5: 1. Second and perhaps more 
important, this restoration project is readily distinguished from others the Commission is 
accustomed to seeing because the off-site restoration work at Shipley Nature Center must be 
completed before a CDP is issued for the fill of the wetland and actual grading/filling may 
commence. In such other instances, the Commission has imposed a higher multiple mitigation 
ratio to offset the time lost between disturbance of the habitat and the ultimate creation of the 
mitigation area. Here, by contrast, the City's Conditions of Approval require that: 

"3. Full mitigation of the 0.8 acre site shall be completed prior to the subject wetland site 

Neither the Act, the regulations or the Guidelines impose or suggest any s pecific mitigation 
ratio, other than a requirement for no net loss as reflected in Section 30233( c), which requires the 
wetland fill to "maintain or enhance the ftmctional capacity of the wetland." Thus, Commission 
decisions have approved a range of mitigation ratios. (U,, Hellman, CDP 5-97-367 (2: l ratio for 
degraded salt marsh); Sea World, CDP 6-96-2 ( 4: l ratio for seasonal salt marsh); City of San 
Diego, COP 6-88-277 (3: 1 ratio for Tijuana River Valley sewer outfall); Calcagno, COP 3-85-198 
(3: 1 dedication, but only 2:1 restoration ratio for degraded wetlands); Calcagno, COP 3-87-248 
( 1: 1 ratio for historic degraded wetlands, later amendments deleting this mitigation requirement); 
Moss Landing Harbor District, COP 3-88-47 (3: 1 ratio for rip rap shoreline device which included 
a violation); Silverking Oceanic Farms, CDP 3-87-184 (2:1 ratio for fill of manmade lagoon and 
riparian area); Caltrans CDP 6-83-319 ( l: I ratio for tilling of 9.6 acres of marsh wetlands for 

highway construction and 1: l ratio for dredging and loss of intertidal mudflat).) COASTAL COM MISS. 
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Chainnan Sara Wan 
California Coastal Commission 
February 10, 2000 
Page 9 of 10 

being altered by the proposed project. No development permits for grading, construction or 
otherwise, shall be issued for the impacting phase until full mitigation has been 
accomplished." 

Finally, the HMMP has already received the review and approval of DFG, ACOE and RWQCB. 
Should any deficiency occur, corrective action is included in the program to replace habitat that 
may not survive and to correct the causative problem and any implementation deficiency. 

All of these factors support the mitigation ratio established for this particular wetland restoration 
project, which falls well within the range of accepted ratios that the Commission has approved in 
other projects. 

Conclusion 

It bears underscoring that the Shipley Nature Center is a high value habitat area. It serves as a 
regional bird watching location, especially in Fall and Spring migrations. Its proximity to the 
coast, its large expanse of tree and shrub vegetation, and its freshwater lakes and ponds all 
contribute to its importance. The area to be restored will enhance a habitat area already connected 
to the Bolsa Chica Reserve. Indeed, the connectivity of related habitat types within the City's 
Central Park and the adjacent Bolsa Chica Reserve, and the significant size of these connected 
habitats, will provide significant value to a variety of coastal species. 

Off-site wetlands mitigation was anticipated when the Commission certified the City's LCP in 1982 
and more recently in 1995 when the Commission certified the City's Downtown Specific Plan. 
The City and the applicant have relied on the road map laid out by the Commission. The City's 
approval of this project fully complies with both the certified LCP and the Commission's 
Guidelines which are subsumed therein as policy . 

For the foregoing reasons, we respectfully urge the Commission to find that the appeal raises no 
substantial issue, or at worse to approve the project subject to the City's Conditions of Approval. 

Sincerely, 

~t ttrU:trr~r~tt\ L 
~wrence F. Brose , 
Vice President 

LFB:hs 

i~.f1,' 
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cc: Peter Douglas, CCC 
Chuck Damm, CCC 
Deborah Lee, CCC 
Maile Gee, CCC 
Ralph Faust, Esq., CCC 
Jamee Patterson, Esq., Deputy AG 
Ray Silver, City of Huntington Beach 
David Biggs, City of Huntington Beach Redevelopment Agency 
Melanie Fallon, City of Huntington Beach 
Howard Zelefsky, City of Huntington Beach 
Nancy A. Lucast 
Steven H. Kaufmann 

• 

• 
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City of Huntington Beach 
2000 MAIN STREET 

February 8, 2000 

Mrs. Sara Wan, Chair 
California Coastal Commission 
45 Fremont Street 

OFFICE OF THE MAYOR 
Dave Garofalo 

CALIFORNIA 92648 

C •' .. ...., :"I' lA 

.. 
~ 

Suite 2000 
San Francisco, CA 94105-2219 

COAS.ri-\L. \...vtv\MISSION 

Dear Chairperson Wan: 

I am writing to you to request the Commission's support for Huntington Beach by upholding the permit 
issued by the City in the matter of Appeal No. A-5-99-275 (Mayer/Huntington Beach). The City Council 
members have unanimously voiced their support of the City's issuance of the Coastal Development 
Permit, and the proposed fill and restoration project has previously received years of scrutiny with 
approval from federal and state agencies. 

While your staff has attempted to paint this issue with the broad brush of the Bolsa Chica court decision 
in reviewing a proposed LCP, what is missing in this analysis is the distinction that in Huntington Beach 
we already have an approved LCP that clearly contemplates the actions approved by the City in its 
Coastal Development Permit. Further, the Commission has frequently reviewed and upheld the City's 
LCP over the past many years. Therefore, we should be allowed to rely on our LCP, and our fair 
interpretation of what should be allowed under it. 

Of most importance is the practical reality of what is best for Huntington Beach's environment. While 
some environmentalists want to preserve every minor patch of land no matter what its quality and future 
prospects for sustainability, in certain situations a more beneficial alternative may exist. Such is the case 
before you in the subject appeal. The existing parcel is surrounded by busy highways and development, 
exists solely from urban runoff, and expert biologists advise us that it has insignificant habitat value. Yet 
the opportunity exists to offset its minor loss with meaningful habitat restoration in a larger functioning 
and protected ecosystem in the Shipley Nature Center in the City's Central Park. I believe that this JS by 
far the better course for the envuonment and our community. 

Please do not be swayed by overly technical or emotional objectiOns some may voice regardmg this 
permit. The issue 1s one of fairness, reliance and equity; and the best overall benefit to the envuonment 
given an honest appraisal ofthe facts Thank you for your consideration 

Dave Garofalo 
\-favor 

COASTAL tDMMISSION 
City of H: . .: . .ntmgton Beach 

cc Staff. Coastal CommiSSIOn EXHIBIT =t ~: .... ___________ _ 
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CITY OF HUNTINGTON BEACH 
2000 MAIN STREET 

February 8, 2000 

Ms. Sara Wan, Chairperson 
California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 94105-2219 

Re: Coastal Development Pennit Appeal 

COMMUNITY SERVICES DEPARTMENT 

(714) 536-5486 

City of Huntington Beach/Shipley Nature Center Restoration 

Dear Chairperson Wan: 

CALIFORNIA 92648 

I am the City of Huntington Beach's Park Naturalist at the Shipley Nature Center. The Shipley Nature Center provides 
a unique resource from both a biological and educational perspective. Through my offices at the on site interpretive 
center, I conduct tours and educational seminars regarding the wildlife and ecology at the Nature Center to several 
hundred school classes a year. This provides a unique field trip experience for more than 9,000 school children, as well 
as other frequent visits from citizens and other groups totaling 41,000 visitors per year. 

• 

I am now in my twenty-fifth year as Director of the Shipley Nature Center and I am intimately familiar with the ecology, 
plant life and unique conditions on every portion of the property. I was able to provide valuable input into the restoration • 
plan based on my knowledge of the growing conditions that will be experienced. Further, I was able to see that the 
restoration plan preserved our trail system so that the educational value of the Nature Center will also be enhanced. I 
am confident that the proposed restoration plan will be an unqualified success and a great improvement for the community 
and region. 

I would be the last to recommend the removal of wetlands or riparian habitat. But I know that the existing small wetland 
fragment west of Beach Boulevard is severely degraded and would not provide a valuable habitat no matter what efforts 
might be taken there. Surrounded on three sides by development and on the fourth side by a six lane state highway it 
would be a death trap to any wildlife species that would try to enter or exit the area. Instead, the proposed restoration 
program at Shipley will provide a far greater benefit for the environment than any other alternative. A total of290 birds 
species have been identified in the park along with numerous mammals. reptiles. and insects. The endangered least tern 
forages in the small pond found at the center and this would only enhance that habitat. And. what a unique opportunity 
this restoration project can provide to educate thousands of school children about the importance of wetlands and habitat 
restoration! Please support the City of Huntington Beach in its issuance of the Coastal Development Permit so that this 
plan can proceed. 

Respectfully. 

{~,~-·~!« u~w~ 
David A Winkler 
Park ~aturalist 

cc: Coastal Commission staff 

/·. 
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City of Huntington Beach 
2000 MAIN STREET 

February 8, 2000 

Mrs. Sara Wan, Chair 
California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 94105-2219 

Re: Appeal of Coastal Development Permit 
Item No. A-5-HNB-99-275 

Dear Chairperson Wan: 

CAll FORNI A 92648 
Peter Green 

City Council Member 

I am writing you this second letter as a follow up to my letter of October 19, 1999, written on 
behalf of the City of Huntington Beach in support of the City's Coastal Development Permit. 
Specifically, I wish to comment on the Coastal Commission's staff report wherein the suggestion 
was made that the number of acres of wetland proposed to be restored at the Shipley Nature 
Center was insufficient. Since no specific analysis of the proposed restoration project was 
undertaken by staff, nor to my knowledge was the Shipley Nature Center even visited by staff or 
the Commission's biologist, this conclusion is in my opinion unjustified and incorrect. 

.. 
~ 

The focus should not be solely on acreage, but on habitat value and sustainability as well. The 
existing wetland parcel is severely degraded and non-functioning, with no tidal flushing or 
frequent inundation. By the Commissions own biologist, the total acreage was calculated as 
0.696 acres. On the other hand, the proposed restoration involves creating new open water 
wetland of 1. 0 acres by expanding an already existing, functioning wetland, an action with a 
certain outcome and a far superior habitat value. Additionally, 1 4 acres of transitional 
wetland/upland and woodland scrub habitat will be created, for a total of 24 acres. Therefore, 
not only is there substantially more than just replacement, but there is an extensive, balanced 
ecosystem of far greater habitat value that will be created at a total acreage ratio in f'Xcess of 3. 1 
Further, the success of the proposed restoration is assured by many factors, including adequate 
funding, a fully buffered and fenced site and the on site full-time monitoring by a knowledgeable 
park ranger/naturalist For all these reasons. a single acreage-based ratio based on historical 
practices is not a fair and reasonable approach Rather, the approvals previously received from 
the Army Corps of Engineers and the California Department of Fish and Game after on site 
inspections and thoughtful review by experienced biologists should be respec;.t.edASTAL 

liU~t CCMI\]S310N 

.\njo. Japan 
TELEPHONE (71.1) 536·5553 

FAX (71-'J ~36-~233 
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Please do not reward our aggressive efforts at providing creative solutions to improving our • 
environment with a one-size-fits-all analysis. Instead, please consider our unique facts and local 
expertise in your deliberations. 

Respectfully, 

\,)------£ 
~IV~· 

Dr. Peter Green 
Councilman 
City of Huntington Beach 

cc: Staff of the Coastal Commission 

• 
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City of Huntington Beach 
2000 MAIN STREET 

February 8, 2000 

Mrs. Sara Wan, Chair 
California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 94105-2219 

Re: Appeal No. A-5-99-275 

Dave Sullivan 
City Council Member 

City of Huntington Beach/Mayer Corporation 

Dear Chairperson Wan: 

CALIFORNIA 92648 

liilil 
~ 

I understand that the Coastal Commission will be considering an appeal of the City's Coastal 
Development Permit for the infill of a small wetland fragment on Beach Boulevard together with the 
restoration of habitat at the Shipley Nature Center. Due to the small (less than 0.7 acres) size and 
severely degraded nature of this existing wetland, I am advised that on site restoration is not a viable 
opportunity. Further, this wetland is not subject to any tidal flushing and is actually freshwater in 
character due to its receiving urban runoff from surrounding properties. Therefore, after careful review 
by outside biology experts retained by the City, as well as the staff biologists at the Army Corps of 
Engineers and the Department of Fish and Game, the decision was made to undertake the restoration 
project at Shipley and fill this parcel. 

I urge you to uphold the City's decision in issuing this permit. The action was taken with informed 
judgement after years of study of the matter. Further, I am advised by our staff that the fill of this parcel 
with offsite restoration was contemplated by the City's LCP, which has been reviewed and upheld by the 
Commission on numerous occasions. We need to be able to rely upon our LCP and the Commission's fair 
and reasonable judgement in supporting the decision of local jurisdictions. The planned restoration 
activities are in the best interest of Huntington Beach and our environment 

Thank you for your consideration and support 

SIJ1cerely...._ . 

(. \_ f, . . l . 
,.., \/ ./ ll ' '/J, i ,;/ ;,. // ~,,_____. 

.... ~ 1..- u_. 7-:::J- ... .......-'{-i_ .... - 1._... ~ 
'--" 

Dr. David Sullivan 
City Council Member 
City of Huntington Beach 

cc Staff. Coastal Commission 

Anjo . .Japan 
TELEPHONE (714) 536·5553 

FA-X (714) 536-5233 
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City of Huntington Beach 
.. 
~ 

2000 MAIN STREET 

February 8, 2000 

Mrs. Sara Wan, Chair 
California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 94105-2219 

Pam Julien 
City Council Member 

Re: Coastal Commission Appeal of City ofHuntington Beach COP 

Dear Chairperson Wan: 

CALl FORNIA 92648 

I am writing you to express my strong support with all the other City Council Members of the City of 
Huntington Beach in our position that the City's Coastal Development Permit regarding the wetland 
restoration at Shipley Nature Center should be upheld. 

The City staff and developer have worked for many years to craft a sound solution that is a net benefit to 
the environment. They have received the approval of all the other applicable government agencies and 

• 

have proceeded in reliance upon a fair interpretation of the City's LCP. The City acted in good faith after • 
lengthy environmental reviews and based upon sound findings in its decision process. At various points 
over the years the Coastal Commission staffhas received information on this proposal both formally and 
informally and has not expressed opposition. Further, it is clear that the environment of our community 
will be improved, and no opposition on a local level has been expressed. 

Please consider that we believe that our local decision to create a stable and viable wetland in a 
centralized, protected area of our City in lieu of leaving a failing, degraded parcel surrounded by 
roadways and development is the correct choice. It is not appropriate to hold this small parcel hostage m 
a political battle over the fate of larger wetlands with regional significance, which is an entirely different 
issue. After a fair consideration of the sensible alternatives, I am hopeful that you agree that the permit 
issued by the City of Huntington Beach should be upheld. 

Yours Truly, 

.f;[ Y1-'l 

Pam Julien 
Councilwoman 
City ofHuntmgton Beach 

cc Coastal Commission staff 

TELEPHONE (714) 536-5553 

\njo. Japan FAX (7141536-5233 
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City of Huntington Beach 
2000 MAIN STREET 

February 8, 2000 

Mrs. Sara Wan, Chair 
California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 94105-2219 

Dear Chairperson Wan: 

Tom Harman 
Mayor Pro T em 

CALl FORNI A 92648 

I am writing to you to express my support of the past action taken by the City of Huntington 
Beach in issuance of a Coastal Development Pennit for the restoration of habitat at the Shipley 
Nature Center and fill of a small degraded wetland at Beach Boulevard. The Coastal 
Commission has appealed our local decision and I encourage you and your fellow 
Commissioners to uphold our decision . 

As a member of Amigos de Bolsa Chica and a past president and co-founder of Huntington 
Beach Tomorrow, the city's largest environmental citizen's organization, my stand for protection 
and enhancement of the environment has been unwavering. In this particular instance, I believe 
that the best thing for Huntington Beach is the restoration of habitat at Shipley in conjunction 
with the filling of the degraded wetland that lacks significant biological value. Why have a 
degraded, isolated parcel with no credible potential for wildlife value when an opportunity exists 
to increase the net habitat value in the City by approving the permit requested? To me, this 
seems to be a fair exchange and a benefit for the environment. 

I encourage you and the Commission to view this matter with practicality. Let's do the right 
thing and increase the habitat value in Huntington Beach by approving this permit 

Sic:::ly, .~ I ' 
~}1:1 Lf/U~'vV\A.th\ 
Tom Harman l 

.. 
~ 

COASTAL CJM~ISSIQ;i 
Mayor Pro Tern 
City of Huntington Beach 

cc Coastal Commission StatT 

.\nJo. Japan 
TELEPHONE 1714) 536-5553 

FAX (714) 536-5233 
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City of Huntington Beach 
2000 MAIN STREET 

February 8, 2000 

Ms. Sara Wan, Chairperson 
California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 941 05·2219 

Re: Item A·S-HNB-99-275 
Coastal Commission Hearing 
February 15, 2000 

Dear Chairperson Wan: 

Ralph Bauer 
City Council Member 

CALIFORNIA 92648 

.. 
~ 

• 

I see that the Coastal. Commission is considering an appeal of a Coastal Development Permit 
issued by the City of Huntington Beach for a wetland restoration project with fill of a severely • 
degraded wetland fragment near the corner of Beach Boulevard and Pacific Coast Highway. I 
wish to express my support for the action taken by the City and respectfully request that the 
Coastal Commission uphold the granting of the permit. 

As a charter and life member of the Amigos de Balsa Chica and a member of the Balsa Chica 
Land Trust, I have a long history of environmental activism in Huntington Beach and have been 
a leader in protecting sensitive wetland habitats in the city. As such, I am confident that the 
overall biological values of our community are enhanced by the subject permit activity. The 
subject degraded wetland is an unproductive fragment of less than 0.8 acres contiguous to a six 
lane state highway and has no opportunity for meaningful restoration. Conversely, the efforts 
planned at the Shipley Nature Center in Huntington Beach's Central Park add additional wetland 
and habitat restoration to an existing functional wetland area in a protected, monitored setting 
within a larger, functioning ecosystem. 

It is my belief that the City has done the right thing pursuant to its approved Local Coastal Plan 
and should be allowed to rely on that Plan. The objections that I understand have been put forth 
are technicalities at best, and overlook the practical realities. This effort has been years in the 
making and the Shipley Nature Center and the greater environmental values of the City are best 
served by this restoration effort The City, the Army Corps of Engineers and the California 
Departme;-,t ofFish and Game all agree with this action 

TELEPHONE (71J.)536-5553 

FAX (714) 536-5233 
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The years of close cooperation on this subject between the City and the Mayer Corporation is a 
blueprint for our future efforts at preservation of the environment, so please do not block this 
progress by denying this permit. Rather, I hope you will allow the restoration at Shipley Nature 
Center to proceed. Thank you for your consideration of this important matter for the citizens and 
environment ofHuntington Beach. 

Sincerely, 

D /". /""', 
J 

' / V 1 L j_ -</1 1 ,) !-/(__ ~~" ~~rr' (~_A.c.~Lt- ,__../ 

Dr. Ralph Bauer 
City Council Member 
City of Huntington Beach 

cc: Coastal Commission staff 
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February 8, 2000 

California Coastal Commission 
45 Fremont Street 
Suite 2000 
San Francisco, CA 94105-2219 

Dear Sirs: 

CALIF'-'' 
COASTAL COM 

As a resident of Huntington Beach and a member of the Sierra Club, I wish to express my 
concern regarding the recent decision by commission members, to reopen the restoration plans 
on the .69 acres currently being developed by the Robert Mayer Corp. THIS ACTION IS 
UNFAIR! The Department of Fish and Game, the Army Corps of Engineers, the California 
Coastal Commission and the City of Huntington Beach all reviewed the restoration plans for the 
site, and in 1991 the city approved in concept these plans. Wetland restoration of 2.4 acres at 
the Shipley Nature Center was determined to be the most feasible restoration alternative, and on
site restoration of the .69 acres (currently being questioned) were determined to be degraded and 
fragmented wetlands by the Coastal Commission's own biologist. These wetlands have no daily 
tidal flushing and in fact, the only source of water is the runoff from Beach Boulevard and the 
former mobile home parte 

Many in the community are questioning the motivation by the current commission and have 
characterized this recent action as an example of abuse ... "causing some to worry that the moral 
and philosophical questions that were raised by Prop.20 in 1972 remain as urgent as ever." 

Should the commission wish to focus on the real concerns of local residents •.• may I 
suggest a decision on the proposed development of 1200 residential homes on the mesa • 
in the wetlands at Bolsa Chica and the pollution of our ocean, resulting in the closure of 
our public beaches. These are the real issue that require your undivided attention. If your 
members are looking to be a part of the solution ... please help Huntington Beach protect their 
coast & coastal waters, by lending your voice and political power to enforce the Clean Water Act. 
As you know a major source of water pollution is from the failure of the State Water Resources 
Control Board and the California Coastal Commission to work together to develop, implement 
and enforce a detailed " Coastal Non-Point Pollution Control Program, thereby ensuring control 
of polluted runoff ... as well as all "point" sources of pollution. Local governments have become 
the de facto stewards of the coastline, but they cannot protect their beaches & ocean without a 
partnership from agencies such as yours! HISTORY HAS SHOWN THAT WEAK 
ENFORCEMENT UNDERMINES THE CLEAN WATER ACT. Public access to the coast is 
affirmed within the State Constitution and the California Coastal Commission is designated with 
the responsibility of protecting, maintaining and enhancing public access opportunities. What's 
the point of having access .. .if our beaches are closed due to pollution from publicly owned 
sewage treatment plants, such as the Orange County Sanitation Plant? 

I thank you for your time, consideration ... and your fair and just decisions. 

R~ctfully, It /7~ 

b/~ :1 tr~M- 6252 rf ' t . le 
Roxanne Gr~ggs Lane su pam crrc 

huntington beach.california 92648-5590 
7!4.536.5093 714.536.7806 fax 

emaiL R..oxLlf?@aolcom 
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J{unttngton Beach 
DODGa 

february 7. 2000 

California Coastal Commission 
45 Fremont Street. Suite 2000 
San francisco, CA 94105-2219 

Dear Commissioners, 

or='nl\~1( f: 
R E c E 1 ¥'R) li) ~r, \·~- ~ 1 \d 1tS \lt\ 

~_;r \L... \:_:; ~ w \:.1 , 
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FEB 14 ~ FEB 15 2000 
CALIFORNII\ 

COASTAL COMMISSION , • \f0'"':-,.11 A. 
(1--J 'l'l.t ""' 

. -:.-~, .~ COMM\SS\ON 
COJ.\.J IAL. 

As a native Californian, surfer and father of a teenage surfer, I feel that I appreciate our ocean and 
beaches probably as much as anyone. The coast provides me great tranquility when my life is 
tilting in the opposite direction. 

As a business owner I see the need for controlled development, for the continued creation of new 
enterprise, which in turn creates local jobs providing continued revenue streams for all businesses 
and government. Nature and free enterprise can coexist. Like everything else in life, there are 
tradeoff's. 

ln my opinion, the stance taken with regards to 2.2 acres at the comer of Beach Boulevard and 
Pacific Coast Highway in Huntington Beach by the Coastal Commission is wrong. The area in 
question being redeveloped as part of the Waterfront Hilton Conference Complex and is only .69 
acres in total. This small parcel has been determined to be degraded and fragmented wetlands by 
the Coastal Commission's own biologist. These wetlands have no daily tidal flushing and the only 
source of water is the runoff from Beach Boulevard and the former mobile home park. All 
environmental documents have concluded that the fragmented wetlands function poorly. As 
stated earlier. life is full of tradeoff's, in this case, if this parcel in question can be developed. the 
developer would agree to restore 2.4 acres at the Shipley Nature Center. The tradeoff allows the 
development to proceed as scheduled; the citizens of Huntington Beach receive three times the 
acreage as a useable environmental area and everybody wins. 

As a native Californian. I generally agree with actions taken by the Coastal Commission, but in 
this case. I think the commission is wrong. I'm urging you to reconsider your decision. 

y.~ 

Clay JameS 
President 

COASTAL CO;·;~rr.ISS~G . 

16555 Beach Boulevard • Huntington Beach, Cahtom1a 92647·4801 
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February II , 2000 

Appeal #A-5-HNB-99-275 
The Robert Mayer Corporation and the City of Huntington Beach 

California Coastal Commission 
South Coast Area Office 
200 Oceangate, Suite 1000 
Long Beach, CA 9<1«)2-4302 

Commissioners: 

20852 Hunter Lane 
Huntington Beach 
CA. 92646 

~1y name is Donald F. Thomas. I am a resident of Huntington Beach and a Park Ranger in 
Huntington Beach Central Park. In my capacity as a Ranger I am charged with interpreting the tlora 
& fatma of the Shipley Nature Center. I must state, however: that I have no authority to represent 
either the Shipley Center or the City of Huntington Beach. Huntington Beach Central Park other than 
as a citizen of Htmtington Beach and an advocate for educating our children in the wonders of nature. 
I find myself in the very awkward position of opposing old friend'>, allies and associates on an issue 
where the philosophic and legal high ground is clearly in their hands. I am arguing for the greater 
good, not in the context of the laws, policies and rules which favor their position, but rather in the 
benefits accruing to an alternative, I believe I am speaking for the htmdreds of school children who 
annually get a taste of nature on guided tours of the Shipley Nature Center. The creation of a fully 
functional wetlands in the center would greatly enhance the experience for all visitors to the center, 
but it is the children who would benefit most from this restoration, and if we can't convince the 
children that nature is worth preserving then all environmentalists are wasting their time and effort. 
There is no use to saving anything if our children see no value in it. 
1 recognize that Commission members very likely agree with this position, but may believe, as many 
others do, that the City of Huntington Beach should fund such a restoration, and there is no doubt that 
they could. On the other hand, should the citizens of Huntington Beach be asked to take on an 
additional expense burden when we have a developer with money in hand that is willing and able to 
fund the entire restoration without using a cent of our tax money . 
..\nd the cost would be the loss to the environment would be of a tiny patch of drastically degraded 
wetland within a metropolitan area. :\ property that is wetland in name only, whose source of water 
is the polluted rtmoff of city streets. Somewhere in your report it states that this "wetland" would be 
recharged perodicall by water tlowing through a culvert from the east side of Beach Bh·d. 
l 'nfortunately the west side is higher than the cast and all tlow will be in the wrong direction. But let 
us presume that by some herculean and very npensive restoration we were able create a wetland 
where none exist<> today: what then would we have'1 ..\t the \·cry best we would make an isolated 
postage stamp of a swamp where highly limited flora and only very small SJX.'Cics nf animal life 
could be sustained. Certinly it could not support land manunals, or water life of any size. If we 
further assume that certain migrant bird species such as shore birds, and dabbling ducks could find a 
meal here, they would still be faced with the formidable problem of !lying into and out this liquid 
cul~dc~sac. It is impossible tn estimate the number of birds that will be killed by trying to take off 
acro:.s high speed !kach Bh d. It is possible. and C\ell likely that we would hi: threatening the vcr) 

• 

• 

crcaiures that arc the only real reason for restoratiOn .. 
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In summary, it mocks the intent of preser\'ing wetlands if we insist on blindly following 
principles, philosophies, and regulations, no matter how damaging and self-defeating. 
Basic philosophies, principles, and regulations underpinning just causes are absolutely 
necessary and I will not denegratc them, but they cannot relie\'e critical people of the 
duty to examine each situation for maximum benefit to all concerned. Can we not sit 
down with common sense by our side and do what will best serve both nature and man by 
accepting this investment in a safe and useful haven for nature's creatures. 

Sincerely: 

Donald F. Thomas 
A concerned citizen 

COASTA~ CQMMISSWU 
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Huntington Central Park 
Equestrian Center 

18381 Go!Jenwest Street 

Humington Beach, CA 92648 

(714) 848-6565 

(714) 848-6858 • fax 

email; hcpec@aol.com 

February l 0, 2000 

California Coastal Commission 
45 Fremont Street Suite 2000 
San Francisco, Calif 94105-2219 

Re: Shipley Nature Cen,ter 

Dear California Coastal Commission, 

This letter is in reference to the Shipley Nature Center in Huntington Beach, California. 
It is my understanding that this neglected nature park couJd become a place that 
Huntington Beach residents wouJd be proud of and visitors could admire, with the 
funding coming from a local corporation. 

. 

• 

The site which I understand is holding up this unique opportunity ·for renovation is a .69 • 
acre site on a state highway, Beach Boulevard, in Huntington Beach. This small, 
fragmented and extremely isolated "'wetland" area has no daily tidal flushing with the 
only water soun;e being the occasioul runoff from Beach Boulevard and the former 
moblile home park. It was also determined that if this property was left alone, 
non-native invasive plant material such as Arundo will ultimately overrun the degraded 
wetland vegetation. 

Being a business woman, I understand that there are two sides to every situation. Please 
help me to understand why the Coastal Commission wouJd not allow for the opportunity 
of restoration to a viable wetland in exchange for a site that by generic terms of a 
wetland is not a viable wetland. The Department of Fish and Game, the Anny Corps of 
Engineers, the California Coastal Commission and the City of Huntington Beach 
reviewed the restoration plans for the nature center and approved the concept of the 
restoration plan in J 991. To allow a corporation to provide funding for implementation 
and long· term maintenance and observation of the Shipley we land restoration project, in 
my opinion. is a smart and to the visitors and citizens of Huntington Beach, the only way 
togo. 

From the infonnation I have gathered, the proposal from the local corporation makes 
great sense, not only for the community but for the environment. Thank-you for your 
time in this matter. A response to this issue would be !:,'featly appreciated COASTAL COMMIS. 
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page2 
California Coastal Commission 
2/10/00 

Sincerely, 

MaryWanen 
Owner/Operator 
Huntington Central Park Equestrian Center 

xc: Commissioner Sara Wan 
CommisSioner Dave Potter 
Commissioner Shirley Dettloff 
Commissioner Cynthia McClain-Hill 
Commissioner Christina Desser 
CommiSsioner Pedro Nava 
Commissioner Paula Daniels 
Commissioner John Woolley 
Commissioner Mike Reilly 
Commissioner Christine Kehoe 

enclosure 

COASTAl COMMISSION 
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Clean Water Act is founded on a connecrion, or nexu.s, between the water body in 
quest1on and interstate commerce, This connection may be d1rect, through a tributary 
sysrem linking a stream channel with traditional navigable waters used in interstate or 
for~ign commerce, or may be mdirect, through a nexus identified in the Corps' regula
tions The following definition of waters ofthe United States is taken from the discus
sion provided at 3) CFR J283: 

"The term waters of the United States means: 

( t) All waters which are currently used, or were used in the past, or 
may be susceptible ro use in interstate or foreign commerce 

(2) All interstate waters tncluding inters1are wetlands; 

(3) All other waters such as intrastate lakes., rivers, stream~ (includmg 
intenninent streams)., the use, degradation or desrruction of which 
could affrtct interslate or foreign commerce ... : 

(4) All impoundments of waters otherwise defined as waters of the 
United States under the definition, and 

(S) Tributanes of waters d.:tined in paragraphs (a) ( 1 )-(4) of thss sec
tion .... 

The Corps typically regulates as waters of the United States any body of water display· 
ing an ordinQI')I h1gh water marie (OHWM). Corps' jurisdic:tion over non-tidaJ waters 
of the United Slates ex lends laterally tO the OHWM or beyond the OHWM to the limit 
of any adJacent wellands. if present (33 CFR 328.4). The OHWM is defined as ~that 
line on lhe snore established by the fluctuations of water and indicated b)' physic:al 
~:haracteristics such as a clear natural line impressed on the bank, shelving, changes m 
the character of soil, de$truction of terrestrial vegetation, the presence of litter and 
debris, or other appropriate means ahat consider the characterisrics of the surround ins 
area" (33 CFR 328.3), Jurisdiction typically extends upstream to the point wh¢re the 
OHWM is no longer ~rceptible. 

• 

• 
r Tit< Co']Js and EPA define we!lands a< follow" 

\ 

l 

~' 
"Those areas that are inundated or saturated by surfac~ or groundwater at a 
frequency and dura110n sufficient to suppon. and that under normal circum
stances do support. a prevalence of vegetation t)'plcally adapted to life in 
saturated soil condir:ons .. , 

\ 

i 
/ In order to be considered a JUrt:sdictional wrtlurrd under Section 404, an area must 
1 poisess three wetland charactenstics: hydrophytic vegcuation, hydric soils, and wet

lar.d hydrology. Each .;haracteristic has a specifi.; set of mandatory wetland cmeria 
that must be satisfied in order for that panicular wetland charactenstic to be met 
Several parameters may be analyzed to determtne whether the criteria are s~flsfied 

I 1 I ~/0~< f' 10RG9)011!ioauetS "'I'd)> 4 
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WETLANDS AND DEEPWATER 
HABITATS 

Concepts and Definitions 

Marshes. swamps. and bogs have been well·known 
terms for centurues. but only relatively recently have 
attempts been made to group these landscape units 
under the single term "wetland!! ... This general term 
has grown out of a need to understand and dascnbto tht 
chancten:~ucs and values of aU typ!!!!l of land, and ~o 
wt!>aly and effEctively manage wetland ecosys~m.s 
There is no single. correct. md1sputable. ecologically 
sound definition for wetland.s, pnmanly ~cause of tht 
diversity of wetlands and because the demarcation be· 
tween dry and wet environments hell along a con 
ttnuum Because reasons or needs for rlefming 
wec.land!i also vary. a great proliferation of ddmitions 
has arisen The pnmary objective of this clus1ficat1on 
is to 1mpo!le boundaries on natural eco:~y:Jtem& ror the 
purposes of mvrntOr)·. evaJuatton. and management. 

Wetlands 

In e;eneral terms. wetlands are lands where satura· 
tion wtl.h water i> the dominant factor determining lhe 
nature of .soil df'velopment and LhP types or plMnl and 
an1mal cnmmumties livmg in the sml and on it1 
surtace. The !;ingle feature that mo~l wetlonds share as 
sod or ~ubsLrate that is at least Jll!nodu;:ally saturated 
with or covered by water. The water cre~ates severe 
physiological problt!m:~ for all plant<; and ammals 
ell.cept tho&e that are adapted for bfe m water or tn ~at· 

urated soal. 
WKI'I."!I.US arc latadli lralls!tW11l.ll hi>U"-'"'" t"'rurrml 

and o.qu.atlt >.VStl!ms Wh6~ the walf't taM" H u>ually 
or or mmr tht> •urfactt or tht land i.~ covf'r«'cl ltv .<hallvu 
wat,.r. 1-'ur purpos•··• of th" rla.\$1{1catwn ·,..l'tland~ 
m14.•r havt VIII' (>r I'I"U)rc ~>( Ow {ollou·in~ thf't•c alfrt· 

but4?J" fJ/ at ltast pt'nud~eally, rl~<· land ~uppvrts 

prt>dum•l1untlv hvdmph yru.' 121 thfll sub~fmf" ~~ p11· 
do"'mantly llndrauu•d hydnc- .~otl:'and 1."11 th.- .;r,b.<trat' 
·~ 'IVI!sotl attd rs sarurnud t••Hir wtttPr "' cot•!'rcd by 
~hallow II•DI"r at .;om I""'' d1.ain,q th' II"'"'"'[! ~'a~or1 
uf 'acl, _v;•(lr 

Th~ term wt:tland 1ncludt-~ 1:1 vant>ty of areas the( fall 
Into onQ of five catq,•tmes lllart~ln wtth hyrlrnphyte~ 
and hydrn: ~otb. such ns tho~e t:nmmonly known .a~< 
mar:~he.t, swamps. and bog:t. 121 tu~u; without hydro 
phyla!: hutwtlh hydric c;oils-lor example flats whert 

'Tit<· I'··" f'tsh ,,,,d Wddltlr ;},.rvicr i• P'"P~''"h ~ hst nf 
t\vdrul'hvrt• 111\rt "tlwr plnntq ncnJrrin~o: 1n ""•·liJIICh ol th• 
Unot~d ~l4l<'> 

'!"h., II S Soli Cnn~tn·~t~t>n Servic .. ,. r'~P"'"'f! ., pr., 
limmary h<t ol hi Olll' ""'" fnr ~"' In Lh,. ci.JS~IIltiiLU>n 
~ysttrll 

drutiC fluctuation 1n water levt'l. wa\e action. tur 
b1dity, or tugh concentrtttlnn of .saa.s may prevent thtl 
gTowth of hydrophytes; !3111rBA!\ with hydrophyte'> but 
nonhydric soils, such as margin~ of 1mpnundm~nb or 
excavations where hydrophyles h11ve hecome e:Hab· 
lished but hydric 5o11!1 have not yet developed: 141 area, 
without sOtl!l but w1th hydrophytes :~uch O!- the 
:~eaweed·covered portion of rocky ->hares. 11nd t$1 

wt!tland& without 101l and without hydrOJlhyte.s such 
a:t gravel beaches or rodty Ghores without vegotallon 

Dramed hydriC soli!! that oro now am:IJpable nf sup 
porting hydrophytcs bet:Gu~ (){ a ch!tnj!;e 1n water 
regime are not con!>iderod wellttnds by ()Ur dehmt10n 
These drtuned hydric ~o1l& furnish a valuahle record of 
historic wetlands, as well.att an indication of 11rt"IIS that 
may be ~uitable for re!itoration. 

Wetland:! II& t1efinet.l here include land9 that arc 
identified under nther cat~goriec; in ~orne h~nc!·u~:e 

classifications. !='or nample, welland~ and farmh1.nds 
are not neceuanly exclusive ~hny 11r~a,; that we 
define as wetlands ere farmt:d during dry penorl~. hut 
it they are nul. ulled or planted to oop,;, a prallH'e tiwt 
destroy~ the natural vegetation, they will 'UJlfHlrt 

hydrophytes 

Dt.r~rw ... n:u fiAtii'L\rs ar~ permunl!nll:v flo .. dt•d 
land~ lymg IJ•Iow the deepwllll'r huundary of """dune!~ 
Deopwater hauJtots include cnvmuun••nt~ whNt· ,ur 
f11ce w;)tor is permunent .md ohcn deep. ,.,o th.H wo.~tr1 
rather than atr. I! the pnnnpal mt.~.lium wtlhin wlm·h 
tho dommant org.lnisms h\1!1. wheth('r nr n•tl tht'\' art• 
auarhod to the ~>Uhstratn As m wt'lhu"l'. thr donu· 
nant pl11nts aro hydrophyl.l'~. hnw1·v~r. llw sut.,l till••-. 

are t:unliadcrl"rl nnn:HIII '"'' 0111~c th•· wutt•r h ••l•l d•••·tl 
tn ~upporl emeq.;cnl vc~clallnn Ill S Soil Curhcn a 
lll>n Service. Sotl Surv<'y Slat! t!)itll 

Wetlt~nd'l and Dccpwutl'r H.Jiutal:i o~rc ddmnt '('P·•· 
rately hecttu:-c tradJLiumtlly th(• tprm wl"ll<~mf hu- '"" 
included det!p perOl..lr'lt'nt wall't, h<•\<o•••·•r. hlllh 1\HI"l 

be ~.:nn<.td('rt•d m c~n t•rolof{i.;:~l ..appro;a:h "' , l.h•lfl 
calron. We u~lm•· hvl· rnuJ~>r "Y'l•·m~ MJnm· l:,lu.• 
nne. lliverm.:. I.:.H.•I~lnn<.: c~nd l'ttlu~tritll• ·nw llr~l 

four 11{ thc~t: IOdud!.! 1\0lh wcllunu u11t1 do·•·pw.oto·• 

hab1llll!l hut the l'alu:.t tlfll' indudl's ~·Ill\ w••ll,,nd 
hahiLats 

Limils 

!'he uplnno lrmtl ol Wt'Llunrl '' rlcstgnJ IL'd "" 11 t 1 ho· 

bounrlary hdwt't'n land wtlh prt'd<>llllllanth h\<:r<> 
phyt .. cover and luntl w;th prcdnnunun1l1 n•··-opll\tll 
or Kerophyl!t covt·r l:llthe hounJury lwtwo·cn :<w! t 11111 

IS prt'dnmmunt.ly hydn<.: Jnd '"''that" prt•cionlln • .nt II 
nonhqlr11.:. or IJi in lht' ru~t· ••f ..,,..,:,JIId~ "nhuu1 '~'!-:~' 

tati!Jn or liOJI. the boundan her .. o•t·H l.JIItl tht~t ,, 
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L~,;~;Jfi" .... THE 
ROBERT 

MAYER 
CORPORATION 

March 30, 2000 

Chainnan Sara Wan and 
Members of the California Coastal Commission 

45 Fremont Street, Suite 2000 
San Francisco, CA 941 OS 

CALIFORNIA 
COASTAL COMMISSION 

Re: Huntington Beach Waterfront Redevelopment Project 
Tuesday, April 11, 2000 
A-5-99-275 (Mayer Trust) 
AGENDA ITEM Tu 7.a 

Dear Cha.innan Wan and Commissioners: 

At the Commission's April meeting, you will consider a small portion of the Huntington Beach 
Waterfront Redevelopment Project. The StaffReport raises identical issues in connection with both its 
recommendation on substantial issue and on the merits of the project. This letter addresses those issues 
and urges you to conclude that the appeal raises no substantial issue. 

We believe it is important to emphasize that, in approving this project, the City ofHuntington Beach 
scrupulously followed the course laid out by the CommisSion in its certification of the City's LCP and 
its Statewide Interpretive Guidelines ("Guidelines"), which the LCP expressly incorporates. 

As originally certified in 1982, the LCP designated this property as Residential with a "ConservatiQn 
Overlay." It is significant that the LCP expressly identified the small degraded wetland fragment at 
hand (which the Commission's ecologist confirms is 0.696 acre in size), and, with the newly adopted 
Guidelines in mind, the LCP stated as to that wetland: 

" ... if it is less than one (1) acre in size, other restoration options may be undertaken, pursuant 
to the Coastal Commission's' Statewide Interpretive Guidelines for Wetlands and other Wet 
Environmentally Sensitive Habitat Areas'." 

In 1995, the Commission again certified the City's updated Downtown Spec~c Plan 'With the same 
"Conservation Overlay" and language quoted above, recognizing that off-site mitigation under the 
Guidelines' "less-than-one-acre" exception to Section 30233 might well be the best means of protecting 
and enhancing the resource values associated with the degraded wetland. 

-.. ~"' . 

• 

• 

As a result, the last 10 years have been marked by an active, coordinated planning effort between the 
City and the Robert Mayer Corporation involving an extensive investigation of aEP,ropriate off·site 

GOASTAL C"'~"'t!';l"'~. 
660 Newport Center Drive. Suite 1050 \li,alli ~\.J 
Box8680 
Newport Beach, Callfomia 92658-8680 

Ol4) 759-8091 EXHIBIT # ~ 
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Chairman Sara Wan 
California Coastal Commission 
March 30, 2000 
Pagel oflO 

mitigation sites, the selection of the Donald G. Shipley Nature Center at the periphery ofBolsa Chica, 
and the preparation and approval of a detailed wetland restoration and monitoring plan - entirely 
consistent with the criteria set forth in the Guidelines and in confonnity with the City's certified LCP. 

While this Conunission may or may not have done it differently, it simply cannot be fairly said that the 
City did not follow the dictates ofits certified LCP in approving this project. Fairness, equity and 
respect for the partnership which exists between the Conunission and local government in the LCP 
process, we think, dictate your vote of no substantial issue. 

We recognize the fill of degraded wetlands in the wake of the Balsa Chica decision remains a serious 
issue for this Conunission. However, Balsa Chica is irrelevant to this particular application. B.Qlsa 
~ involved a timely, direct legal challenge to a Conunission decision to certifY an LCP in the first 
instance where the Standard ofReview was the Coastal Act. The Standard ofReview on the appeal 
now before the Commission is confonnity with the certified LCP, not the Coastal Act. No lawsuit 
(timely or otherwise) was ever filed challenging the Commission's 1982 decision to certifY the City's 
LCP or 1995 decision to certify the Downtown Specific Plan. As a consequence, by law both 
Commission decisions, and the resulting LCP and Downtown Specific Plan, became "res judicata'' -
~. the LCP, the Standard of Review for the Commission on appeal, cannot now be challenged.1 

We have enclosed a separate letter from our legal counsel which further explains why the Balsa Chica 
decision does not apply here. With this brief history in mind, we tum to address specific points raised 
by the StaffReport. 

Project Description 

First, the description of this wetlands restoration project requires a clarification. The StaffReport 
inaccurately describes the project as the fill of 0.8 acre of existing wetland and appro~tely 1.4 acre 
of restorable wetland. 

The application specifically proposes to fill 0.696 acre of isolated, degraded existing wetlands which 
will be mitigated by the implementation of a detailed wetland and riparian woodland habitat program 
involving 2.4 acres at the Donald G. Shipley Nature Center. 

Initially, in 1983, the Department ofFish and Game determined this wetland to be 0.8 acre in size. 

1 
It is worth noting that a veritable host of appellate decisions - 1!11 involving the Commission -

establish the rule that the failure to timely chaJlenge a Commission decision renders that decision res 
judicata and "immune from collateral attack." (Qjavan Investors v. California Coastal Com. (1994) 26 
Cai.App.4th 5 17~ Patrick Media Group v. California Coastal Com. (1992) 9 Cai.App.4th 592; Rossco 
Holdings, Inc. v. State of California (1989) 212 Cai.App.3d 642; Ham v. Superior Court (California 
Coastal Com.) (1989) 210 Cai.App.3d 1488; Leimert v. California Coastal Com. (1983) 149 

• Cai.App.3d 222, 233-234; Briggs v. State of California (19lfr98 Cal.App.3<UfMSTAl COMF{ISSJON 
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Chainnan Sara Wan 
California Coastal <Jinmission 
March 30, 2000 • 
Page3 oflO • 
Based on a more recent, site-specific wetland delineation by LSA Associates, Inc., the Commission's 
staff ecologist has confumed that the wetland is actually smaller, 0.696 acre. 

The Downtown Specific Plan of the City's certified LCP notes this isolated, degraded wetland fragment 
and designates this site with a Conservation Overlay, which states: 

"If any wetland is detennined by the California Department ofFish and Game (CDFG) to be 
severely degraded pursuant to Section 30233 and 30411 of the California Coastal Act, or ifit is 
Jess than one (1) acre in size, other restoration options may be undertaken, pursuant to the 
Coastal Commission's Statewide Interpretive Guidelines for Wetlands and other Wet 
Environmentally Sensitive Habitat Areas." 

This language, carefully crafted in discussions between Commission staff and City staft: was 
incorporated in the City's certified LCP to both identifY - indeed call attention to - the small size and 
isolated, degraded nature of the subject wetland and to permit exactly the type of off-site mitigation 
permitted by the Guidelines and approved by the City in this application. 

" It bears ~oting that there is no dispute that the "1.4 acre of restorable wetlands" referred to in the 

• 

Project Descripti~is "historic wetland " which no longer functions as wetland. This is the result of 
substantial fill de ·tion that permanently raised the typical surface elevation over most of the site and 
altered site hydrol at least 30 years ago, long btfore even Proposition 20. We bring this to your • 
attention because, as has long been your practice ~d as explained in the Commission's Procedural 
Guidance for Review of Wetland Projects in California's Coastal Zone, in determining project related 
impacts the CCC considers the wetland as it currently exists and not as it may have existed 
historically." (Emphasis added.) 

The Statewide Interpretive Guidelines Apply 

The discussion in the StaffReport regarding the Statewide Interpretive Guidelines on "Restoration 
Projects Permitted in Section 30233" is confusing. (See Exlubit "f' to the StaffReport.) The 
Guidelines first explain the basic limitation that a "restoration project" permitted under Section 30233 is 
one "in which restoration is the sole purpose of the project." The Commission's decision on the Chula 
VlSla LCP is cited as support for that proposition. 

However, the Guidelines then go on in the next paragraph to state the "limited exception" to Section 
30233 which applies here: 

"Restoration projects may include some fill for non-permitted uses if the wetlands are small, 
extremely isolated and incapable ofbeing restored. This limited exce_ption to Section 30233 is 
based on the Commission's growing experience with wetlands restoration. Small eXtremely 
isolated wetland parcels that are incapable ofbeing restored to biologically productive systems 

may be. and developed for uses not ;.dinarily allowed only if such 4ffihm'f'~IS. 
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Chairman Sara Wan 
California Coastal Commission 
March 30, 2000 
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and logical boundaries between urban and wetland areas and if the applicant provides funds 
sufficient to accomplish an approved restoration program in the same region." (Emphasis 
added.) 

The Guidelines then lay out specific criteria for this "Jess-than-one-acre" exception, which, among 
other things, contemplate "restoration of another wetland to mitigate" for fill of the small ("e.g., less 
than one acre") and isolated wetland "in the same general region." The criteria and requirements of the 
"limited exception" permitting wetland fill cited in the Guidelines and incorporated in the certified LCP 
precisely define the project now before you. 

The Staff Report summarily dismisses the Guidelines, and fails to even acknowledge that they are part 
and parcel of the certified LCP, regardless of their status in the eyes oftoday's Commission. By way 
ofbackground, the State and Regional Commissions spent 15 public hearings crafting and refining the 
Guidelines. The "less-than-one-acre" exception was intended to allow for limited fleXIbility which, in 
the end, would produce, through off-site restoration, wetlands with a high level ofbiological 
productivity - precisely the restoration program proposed here. 

The StaffReport states that a project with the intended primary function as residential cannot be 
considered a "restoration project." Under the Guidelines and certified LCP, this is not correct. The 
Guidelines permit fill"for non-permitted uses" without qualification, providing the specific criteria set 
forth is met. Indeed, the best indicator of this is the Commission's certification of this City's LCP 
(1982) on the heels of its adoption of the Guidelines (1981), where the LCP (i) identified this specific 
wetland, (ti) designated the property "Residential" with a "Conservation Overlay," and (ill) specifically 
incorporated the "less-than-one-acre" exception, providing the wetland ultimately proved to be less 
than one acre. 

On a commonsense level, the Staff analysis fails in its suggestion that the fill may occur only as part of a 
larger restoration project. The "less-than-one-acre" exception applies, by its terms, to "small extremely 
isolated wetlands parcels" and permits the filling of the entire parcel. 

The Guidelines clearly apply here and the City meticulously applied them in determining whether and 
how to approve this project. 

The City Correctly Determined That Off-Site Restoration Is The Least Environmentally 
Damaging Alternative 

Despite extensive analysis to the contrary in the Supplemental EIR, studies prepared by LSA 
Associates, Inc., and the City in its findings, the StaffReport expresses the view, without further 
evidence, that the least damaging feasible alternative is on-site restoration. In essence, the StaffReport 
simply ignores the numerous factors which Jed the City to conclude that off-site restoration at the 
Shipley Nature Center is the least environmentally damaging alternative . 
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A. The "No Project" Alternative 

As to the first alternative of retaining the wetlands on-site in their current condition, the StaffReport 
incorrectly states: "A review ofLSA's February 1998 report indicates that tidal influence could 
potentially be restored to the wetland due to its connection to the salt marsh east ofBeach Boulevard 
through drainpipes." 

In fact, LSA has said just the opposite. It notes that two drainage pipes conduct flows eastward, under 
the Beach Boulevard, into the salt marsh on the east side ofBeach Boulevard. However, neither the 
LSA report nor the SElR remotely suggest that restoration of tidal influence is possible here. Instead, 
LSA explains: "The existing wetland adjacent to Beach Boulevard is not subject to tidal action, and DQ 

feasible QPPOrtunity exists to restore such flushing in the area. without creating an unacceptable 
potential flooding hazard." (LSA 3/99 Report, page 7; emphasis added.) Why? Because there is a 
significant elevation difference between the higher subject wetland fragment and the lower salt marsh 
east ofBeach Boulevard. 

Unlike the StaffReport, the City Council drew attention to several factors in its finding that the so
called "no project" alternative is not the least environmentally damaging alt~e: 

• 

"9 . ... a) the primary water supply for the wetland is polluted urban runoff which together • 
with petroleum deposits below the surface will result in unacceptable and/or worsening water 
quality~ b) the site is small, extremely isolated and surrounded by roadways and urban uses 
exposing the wetland and potential wildlife to light and noise impacts, as well as traffic hazards 
as wildlife transits to and from the larger habitat area east ofBeach Boulevard, resulting in a 
continued decrease in habitat value; and c) the site is subject to increasing dominance of 
invasive alien plant species further diminishing any remnants of habitat value on the project 
site." 

The Council not only carefully considered the on-site alternative before rejecting it, but it based its 
conclusion on the only evidence in the record - evidence contained in the SElR and further analyses 
provided by LSA The Staff conclusion to the contrary is without foundation. 

B. On-Site Restoration Alternative. 

The Staff Report next suggests that on-site restoration is also an alternative that would be less 
environmentally damaging than the till of the wetland. This conclusion is perplexing. 

rii'St, it ignores all of the factors that SEIR, LSA analysis and City concluded make the on-site 
restoration alternative clearly infeasible. These are summarized in the City's findings: 

"1 0. On-site restoration of the subject degraded wetland fragment is not .l.zlble because the 
wetland area is not capable of recovering and_J!l&intaining a high level of~~,p,rodu~~~ .... ~ 
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due to numerous factors including: a) the primary water supply for the wetland is urban runoff 
which together with petroleum deposits below the surface will result in unacceptable water 
quality not compatible with a healthy, viable ecosystem; b) the site is small, extremely isolated 
and surrounded by roadways and urban uses exposing the wetlands and potential wildlife to 
impacts of light, noise and traffic hazards; c) the wetland is freshwater in nature and therefore 
dissimilar from the only nearby wetland east ofBeach Boulevard which is a salt marsh subject 
to tidal influence; d) the size of the wetland fragment (0.8 acre) cannot support significant 
wildlife populations or provide significant habitat area for a diverse ecosystem; and e) the 
wetland is extremely isolated from other larger wetland ecosystems and lacks functionality 
resulting in a lack of contnbution to species diversity and a lack of resilience to impacts, 
including extreme weather conditions." 

The StaffReport concedes that the wetland is surrounded by development and that the larger 
Waterfront Development "has not yet developed, although grading is underway." Even so, it then 
states that the wetland could still have a 100 foot setback. This, unfortunately, would not be the case. 
The wetland has (and would have) no buffer at all from Beach Boulevard or Pacific View Avenue, 
which is being extended to Beach Boulevard as part of the larger Waterfront Development already 
underway pursuant to a valid coastal development permit. 

The StaffReport further states: "Total loss of the on-site wetlands cannot be considered the least 
environmentally-damaging alternative, even if higher value habitat is created elsewhere." The 
Guidelines, however, specifically state otherwise. The Guidelines (hence the certified LCP) explain: 

"'Feas~ble' is defined in Section 30108 of the Act to mean" ... capable ofbeing accomplished 
in a successful manner within a reasonable period of time, taking into account economic, 
environmental, social, and technological factors." A feasible less environmentally damaging . 
alternative may involve a location for the proposed development which is off the project site on 
lands not owned by the applicant. Feasible under the Coastal Act is not confined to economic 
considerations. Environmental, social and technological factors also shall be considered in any 
detennination of feasibility." 

Furthermore, the Staff's comment misses the whole point of the isolated wetland exception The 
exception expressly permits complete fill of a smal1, isolated degraded wetland for a non-permitted (by 
Section 30233) use if off-site mitigation is provided in the same general region and the restoration 
would result in establishing a high biologically productive wetland. Under the Staff view, the exception 
could never apply - and there would have been no reason for the Commission to incorporate the 
Guidelines in the City's certified LCP to permit "other restoration options." 

Fmally, the StaffReport does not explain that the 1983 DFG Degraded Wetland Report mcluded 
criteria to guide off.. site restoration "if offsite mitigation is deemed necesc:ary for this freshwater 
pocket," or that DFG, the ACOE and the RWQCB have since all review :xi and approved the detailed 

wetland restoration program at the Shipley Nature Center. -. n' COASTAL COf~1MJSSION 
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C. The OfT-Site Restoration Alternative. 

The StaffReport includes little discussion on the feasibility of the off-site restoration alternative, but we 
think it bears discussion here. The City Council made several findings to support its conclusion that the 
off-site restoration alternative is the least environmentally damaging alternative, including: 

"11. Off-site restoration at the Shipley Nature Center and filling of the existing degraded 
wetland fragment to establish a logical and stable boundary between wetland and urban areas is 
the only feasible and least environmentally damaging alternative for the protection and 
enhancement of the resource values associated with the existing degraded wetland fragment. 

• 

"12. Restoration at the Shipley Nature Center is the most appropriate off-site restoration 
alternative available for numerous reasons inclusive of the following: a) the Shipley Nature 
Center is located in the same general region as the subject degraded wetland; b) it possesses a 
larger, existing wetland habitat of a freshwater character similar to the existing degraded 
fragment and will benefit from the addition of more wetland area as well as more native 
riparian woodland habitat; c) it is fenced protected area of the City's Central Park system; d) it 
enjoys the oversight of a full time park ranger at the premises; e) the restoration program will 
additionally e>lpand the education and enjoyment benefits for park users; and f) no other • 
potential wetland restoration site possessing similar qualities or located within the same general 
region has been found to exist. 

This option is well supported by evidence in the EIR and the various reports prepared by LSA. as well 
as the detailed Habitat Mitigation and Monitoring Program ("HMMP") prepared by LSA for wetland 
restoration at the Shipley Nature Center. There is, in short, ample support for the City's carefully 
considered conclusion that the off-site restoration alternative is indeed the least environmentally 
damaging alternative. 

The Mitigation Ratio Of Nearly 3.5:1 Is More Than Adeouate To Offset The Fill Of The 0.696 
Acre Wetland Fragment. 

At the time of the City's approval, the isolated, degraded wetland area was assumed to be 0.8 acre in 
size based upon a preliminarily detennination by DFG in its 1983 degraded wetland report. (In 
November 1999, LSA identified a total wetland area of0.57 acre utilizing Coastal Act criteria The 
Commission's staff ecologist then determined the total wetland acreage to be 0. 696 acre.) 

A detailed Habitat Mitigation and Monitoring Program was prepared by LSA for the Shipley Nature 
Center using the 0.8 figure even though at the time the doCument was prepared the extent of wetlands 
was unde,·stood to be less. To fulJy mitigate the impacts to the wetland, the HMMP required, and the 
City approved, the imrlementation of a 2.4 acre w. etland and ripa-ian restoration program. 
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The Staff Report explains that the basic criteria for wetland fill is "no net loss of wetland habitat." 
However, it takes the position that, generally, a 4:1 mitigation ratio is required, requiring the creation 
of 2. 78 acres of wetland habitat, and that only the creation of 1. 0 acre of new wetland habitat can be 
considered but not the proposed enhancement of 1.4 acres of transitional wetland and riparian 
woodland habitat. 

While these criteria may or may not ordinarily apply,2 there are sound reasons why they are not 
applicable here. Frrst, using the wetland acreage determination made by the Commission's staff 
ecologist (0.696 acre), the mitigation ratio here is nearly 3.5: 1. Second and perhaps more important, 
this restoration project is readily distinguished from others the Commission is accustomed to seeing 
because the off-site restoration work at Shipley Nature Center must be completed before a CDP is 
issued for the fill of the wetland and actual grading/filling may commence. In such other instances, the 
Commission has imposed a higher multiple mitigation ratio to offset the time lost between disturbance 
of the habitat and the ultimate creation of the mitigation area. Here, by contrast, the City's Conditions 
of Approval require that: 

"3. Full mitigation of the 0.8 acre site shall be completed prior to the subject wetland site being 
altered by the proposed project. No development permits for grading, construction or 
otherwise, shall be issued for the impacting phase until full mitigation has been accomplished." 

Fmally, the HMMP has already received the review and approval ofDFG, ACOE and RWQCB. 
Should any deficiency occur, corrective action is incJuded in the program to replace habitat that may 
not survive and to correct the causative problem and any implementation deficiency. 

All of these factors support the mitigation ratio established for this particular wetland restoration 
project, which falls well within the range of accepted ratios that the Commission has approved in other 
projects. 

2 Neither the Act, the regulations or the Guidelines impose or suggest any specific mitigation 
ratio, other than a requirement for no net Joss as reflected in Section 30233(c), which requires the 
wetland fill to "maintain or enhance the functional capacity of the wetland." Thus, Commission 
decisions have approved a range of mitigation ratios. (Jig., Hellman, CDP S-97-367 (2: 1 ratio for 
degraded salt marsh); Sea World, CDP 6-96-2 (4:1 ratio for seasonal salt marsh); City of San Diego, 
CDP 6-88-277 (3:1 ratio for Tijuana River Valley sewer outfall); Calcagno, CDP 3-85-198 (3:1 
dedication, but only 2:1 restoration ratio for degraded wetlands); Calcagno, CDP 3-87-248 (1:1 ratio · 
for historic degraded wetlands, later amendments deleting this mitigation requirement); Moss Landing 
Harbor District, CDP 3-88-47 (3:1 ratio for rip rap shoreline device which included a violation); 
Silverking Oceanic Farms, CDP 3-87-184 (2:1 ratio for fill of manmade lagoon and riparian area); 
Caltrans CDP 6-83-319 (1: 1 ratio for filling of 9.6 acres of mars"t wetlands for highway construction 

•
. and 1:1 ratiofordredgingandlossofintertidalmudflat).) "J:c.:·. COASTAL cozA~~n··~1n·.; 
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Response to StaffNote: 

Fmally, page 2 of the StaffReport includes a confusing StaffNote which incorrectly characterizes the 
application of recent changes to the regulations governing the U.S. Army Corps of Engineers' 
nationwide pennit (NWP 26) to this project. In its Federal Register Notice (Vol. 64, No. 240, p. 
69994), the Corps explains: 

"To provide an efficient transition from the NWP 26 to the new and modified NWPs that will 
replace NWP 26, Corp district offices will process all preconstruction notifications (PCNs) for 
NWP 26 activities that are submitted to Corps district offices on or before the publication date 
of the final new and modified NWPs in the Federal Register [actual publication date was 
Thursday, March 9, 2000]. For such NWP 26 PCNs, where the Corps subsequently 
detennines that the project meets the tenns and conditions ofNWP 26, the verification wiD 
remain in effect until February 11, 2002." 

The PCN for the Waternont project falls in the category of projects under this "grandfather" provision 
that will continue to be processed under NWP 26 since it was received by the Corps prior to March 9, 
2000. 

Conclusion 

It bears underscoring that the Shipley Nature Center is a high value habitat area. It serves as a regional 
bird watching location, especially in Fall and Spring migrations. Its proximity to the coast, its large 
expanse of tree and shrub vegetation, and its freshwater lakes and ponds all contnbute to its 
importance. The area to be restored will enhance a habitat area already connected to the Bolsa Chica 
Reserve. Indeed, the connectivity of related habitat types within the City's Central Park and the 
adjacent Bolsa Chica Reserve, and the significant size of these connected habitats, will provide 
significant value to a variety of coastal species. 

Off-site wetlands mitigation was anticipated when the Commission certified the City's LCP in 1982 and 
more recently in 1995 when the Commission certified the City's Downtown Specific Plan. The City 
and the applicant have relied on the road map laid out by the Commission. The City's approval of this 
project fully complies with both the certified LCP and the Commission's Guidelines which are 
subsumed therein as policy. 

For the foregoing reasons, we respectfully urge the Commission to find that the appeal raises no 
substantial issue, or at worse to approve the project subject to the City's Conditions of Approval. 

• 

• 
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Sincerely, 

The Robert Mayer Corporation 

J~.B~ ~=~:~t 
LFB:hs 

cc: Peter Douglas, CCC 
Chuck Darnm, CCC 
Deborah Lee, CCC 
Jamee Patterson, Esq., Deputy AG 
Ralph Faust, Esq., CCC 
Ray Silver, City ofHuntington Beach 
David Biggs, City of Huntington Beach Redevelopment Agency 
Melanie Fallon, City of Huntington Beach 
Howard Zelefsky, City of Huntington Beach 
Nancy A Lucast 
Steven H. Kaufinann 
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Chairwoman Sara Wan and 
Members of the California Coastal Commission 

45 Fremont Street, Suite 2000 
San Francisco, California 94105 

CAUFORNlA 
COASTAL COMMlSS\ON 

Re: Legal Issues - Response to Staff Report 
Waterfront Wetlands Restoration Project 
Tuesday, April 11, 2000 
A-S-99-275 (Mayer Trust) 
AGENDA ITEM 7.a 

Dear Chairwoman Wan and Commissioners: 

1124745 
CU.. I'IU! NUMBeR 

12063-00002 

This office represents the Robert Mayer Corporation as co-applicant with the 
City of Huntington Beach Redevelopment Agency for the Waterfront Wetlands Restoration 
Project. 

The applicants are certainly mindful of the Commission's concerns regarding 
the requirements which govern the fill of degraded wetlands following the recent Court of 
Appeal decision in Bolsa Chica Land Trust v. Superior Court (1999) 71 Cal.App.4th 493. We 
write to explain why, as a matter of law, the Bolsa Chica decision has no relevance to the 
specific application before you. 

• 

This wetland restoration project represents the exceptional circumstance for the 
Commission: a certified LCP which specifically incorporates the restoration options set forth 
in the Commission's "Statewide Interpretive Guidelines on for Wetlands and other Wet 
Environmentally Sensitive Habitat Areas." This includes the "limited exception to Section 
30233" in the Guidelines for the fill of "small [less than one acre] extremely isolated wetland 
parcels that are incapable of being restored to biologically productive systems" if mitigated by 
off-site restoration "in the same general region" at a site next to a larger contiguous wetland 
area that provide~ significant habitat value to fish and wildlife. 
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In contrast to Bolsa Chic~ the Commission's decision to certify the City of 
Huntington Beach LCP was never judicially challenged. Thus, under well established 
principles of res judicata, the "less than one acre" exception to Section 30233 became the 
standard which guided the City's decision to approve this application and now governs the 
Commission's review on appeal. 

It bears emphasis that if the City of Huntington Beach bad simply incorporated 
Section 30233 of the Coastal Act in its certified LCP and nothing more, Bolsa Cbica would 
indeed govern the proper interpretation of that provision in the LCP. However, that was not 
the circumstance in the case of this LCP. Instead, working with the Commission and 
Commission staff, the City incorporated both Section 30233 and the Statewide Interpretive 
Guidelines in its certified LCP, thus establishing a very different standard than the one 
reviewed by the Court in Bolsa Chica. 

We also underscore that for many years now the City, its Redevelopment 
Agency and the developer have relied upon the Commission's certification of the LCP and 
faithfully honored their respective obligations under the LCP at considerable cost and effort. 
The legal principle of equitable estoppel therefore equally precludes a departure at this point 
from the certified LCP which the City meticulously followed in conditionally approving this 
application . 

Backeround 

The Staff Report is short on the chronology which explains why the City -
scrupulously following the Commission's lead in its adoption of the Wetland Guidelines and 
certification of the LCP --properly applied the Guidelines' "less than one acre" exception 1o 
Section 30233 in approving this application. (A detailed chronology is attached.) 

There is, first, a far closer relationship in time and substance between the 
certified LCP and the Guidelines than has been discussed in the Staff Report. The Wetland 
Guidelines were adopted in 1981. From the outset, the several drafts of the Guidelines 
included the limited "less than one acre" exception to Section 30233. The purpose of the 
exception was to provide limited flexibility -- flexibility that would permit the fill of an 
unproductive, small, isolated degraded wetland in a manner that produces, through off-site 
restoration, more biologically productive wetlands in the same general region. 

Thus, it should be no surprise that after being denied certification in 1981, the 
City -- on the heels of the Commission's adoption of the 1981 Guidelines -- resubmitted its 
LCP, and in 1982 the Commission certified it as consistent with the Coastal Act with 
language which notably: 

COASTAl cn~~.~rr.rl::--~aon 
, Ull;lh ""'"'' 1 ' . 

EXH1!31T # t: 
PAGE .. ~_i_ __ --~~-·=M··--· 

...... -......... . 



RICHARDS, WATSON & GERSHON 

Chairwoman Sara Wan and Commissioners 
April5,2000 
Page 3 

• identified this specific wetland, which DFG preliminarily determined to be less 
than one acre; 

• approved the City's designation of this property as "Residential" with a 
Conservation Overlay; and 

• specifically incorporated the "less than one acre11 exception to Section 30233 in 
the Guidelines. 

By 1991, pursuant to the LCP which now incorporated the Guidelines, the 
Waterfront Wetlands Restoration Project-- including the plan for off-site wetland restoration 
at the Shipley Nature Center-- was formulated and approved by DFG and the Corps, and 
provided to your Staff for review. 

Thereafter, the City updated the Downtown Specific Plan in the LCP, which re
incorporated the identical language from the original certified LCP, and in 1995 the 
Commission again effectively certified it as consistent with the Coastal Act. 

Thus, the Commission laid out an explicit road map in the certified LCP. The 

• 

criteria and requirements of the limited "less than one acre" exception permitting wetland fill • 
-- cited in the Guidelines and incorporated in the certified LCP -- precisely defme the project 
before you. Most importantly, no one ever timely challenged the several Commission 
decisions which resulted in this certified LCP - a factor we explain below operates as a 
complete bar to doing so now. 

Why Bolsa Chica Does Not AJmly 

Because the Bolsa Chica decision resulted in a more narrow reading of Section 
30233 than previously was applied by the Commission, the question is whether that new 
interpretation now applies to the City's certified LCP and the application before you. The 
answer, emphatically, is "no." 

In Bolsa Chica. the petitioners filed a timely, direct legal challenge to the 
Commission's decision to certify the LCP for Bolsa Chica. The standard of review for the 
Commission in that case was the Coastal Act and Chapter 3 policies. In that context, the 
Court of Appeal held a different provision of the Wetland Guidelines to be inconsistent with 
Section 30233 of the Act. (71 Cal.App.4th at 513-514.) 

In the appeal now before the Commission, the standard of review is not Coastal 
Act, but rather the certified LCP. (Pub. Resources Code, §§ 30603((b)(l), 30604(b).) While 
ordinarily the Guidelines are mere guidance for this Commission, the incorporation of the 
Guidelines in the certified LCP makes them the law for the City and the app¥J:fMSTAL Cftl\lllll'·· Urmt. ; 
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Bolsa Chica, therefore, has no application here for two reasons. First, it 
involved a different standard of review -- whether the proposed LCP is consistent with 
Section 30233 of the Act. Here, the standard of review is whether the application is 
consistent with Section 30233 and the Guidelines, both of are expressly incorporated in· the 
certified LCP. 

Second, in contrast to Bolsa Chica. no lawsuit -- timely or otherwise - has 
ever been filed challenging the various Commission decisions to certify the City's LCP and 
the City's updated Downtown Specific Plan. By law, therefore, these Commission decisions, 
and the resulting certified LCP and Downtown Specific Plan, became "res judicata" -- i.e., the 
LCP, which is the standard of review for the Commission on appeal, cannot now be 
challenged. 

There are a host of appellate decisions that finnly establish the rule that a 
failure to timely challenge a decision of this Commission renders the decision res judicata and 
nimmune from collateral attack." We stress here that this well settled body of precedent 
emanates from cases all involving this Commission: 

• Briggs v. State of California (1979) 98 Cal.App.3d 190, 196 fn. 3 (failure to 
file a timely writ action nrenders the State [Coastal] Commission's decision 
immune from objections in a collateral proceeding"). 

• Leimert v. California Coastal Com. (1983) 149 Cal.App.3d 222, 233-234 
(failure to file timely writ action "renders the commission's decision 'immune' 
from collateral attack"). 

• Ham v. Superior Court (California Coastal Com.) (1989) 210 Cal.App.3d 1488 
(failure to file timely writ action challenging the Commission's hiteral access 
condition bars inverse claim). 

• Rossco Holdings, Inc. v. State of California (1989) 212 Cal.App.3d 642, 660 
(failure to file timely writ action challenging the Commission's decision bars 
inverse and due process claims). 

• Patrick Media Group v. California Coastal Com. (1992) 9 Cal.App.4th 592, 608 
fn. 9, 617-618 (failure to file timely writ action challenging the Commission's 
decision "renders the administrative action immune from collateral attack, either · 
by inverse condemnation or by any other action"). 

• Ojavan Investors v. California Coastal Com. (1994) 26 Cal.Ap_p.4:h 517, 524-
525 (failw:e to file timely writ petition bars challenge to tht6Amricw;.,, ,,~. r""'~ . .,: 
TDC reqwrement). .·,.t;. li~;w'}(.J~.h.ln.u/ 
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Importantly, this long-standing principle applies even where the courts 
acknowledge that an earlier interpretation and application of the Coastal Act by the 
Commission would be invalid under subsequent case law. The most compelling example is 
California Coastal Commission v. Superior Court (Ham), supra. 

In Ham, the Commission imposed a condition requiring dedication of a lateral 
access easement on the rebuild of a beachfront residence. The property owner did not timely 
sue to invalidate the condition. A couple of years later, the United States Supreme Court, in 
Nollan v. California Coastal Commission (1987) 483 U.S. 825 (97 L.Ed.2d 677, 107 S.Ct. 
3141 ], held that imposition of a similar condition on similar beachfront property constituted a 
unconstitutional taking. Relying on Nollan, the property owner then sued the Commission for 
inverse condemnation. 

Applying the principles of res judicata, the Court of Appeal in Ham held that 
the failure to timely challenge the Commission's decision barred the property owner's 
subsequent attempt to collaterally attack it. The Court noted that "res judicata applies not 
oJJ]y to those claims actually litigated in a prior proceeding, but also to those which could 
have been litigated as part of that cause of action .... " (210 Cal.App.3d at 1488; emphasis 
added.) Then, addressing res judicata in the context of the property owner's failure to timely 

• 

sue in mandate, the Court explained: • 

"The fact that it [the Commission] incorrectly analyzed the relationship between the 
burdens and the condition it sought to impose-- or perhaps more accurately, 
incorrectly anticipated the action of the United States Supreme Court -- does not mean 
it acted in excess of its jurisdiction in the fundamental sense. If he believed the 
Commission was wrong, Ham had a remedy by way of judicial review. Having failed 
to avail himself of that recourse, he now has no basis for complaint." 

(210 Cal.App.3d at 1501.) 

The Court of Appeal decision in Ham merely echoes a well settled body of 
law. (See~ Slater v. Blackwood (1975) 15 Cal.3d 791, 797 (res judicata bars application 
of subsequent change in the law); Bank of America v. Dept. of Mental Hygiene (1966) 246 
Cal.App.2d 578, 585 (same; "rule appears clear in California that a judgment which was 
contrary to the Constitution because it was based upon a statute later held invalid, is 
nevertheless res judicata in a subsequent suit").) 

EXHIBIT # ~ 
~ .................................. _ 

PAGE .'?..( .. OF ':f't .............. _ 



• 

• 

• 

RICHARDS, WATSON & GERSHON 

Chairwoman Sara Wan and Commissioners 
April5,2000 
Page 6 

Estoppel, Equity and Fairness 

The legal principles of estoppel and justifiable reliance also preclude 
governmental agencies from revisiting decisions and approvals in certain instances. These 
principles apply in the land use context to prohibit government from imposing subsequent 
regulations or policies on a land use decision that was already decided and relied upon. The 
test for government estoppel is well established: 

"An equitable estoppel requiring the government to exempt a land use from a 
subsequently imposed regulation must include (1) a promise such as that implied by a 
building permit that the proposed use will not be prohibited by a class of restrictions 
that includes the regulation in question, and (2) reasonable reliance on the promise by 
the promisee to the promisee's detriment." 

(Santa Monica Pines. Ltd. v. Rent Control Board (1984) 35 Cal.3d 858, 867; Russ Building 
Partnership v. Citv and County of San Francisco (1988) 44 Cal.3d 839, 858.) 

While a building permit is the classic example of a governmental "promise," 
courts have applied the concept to a range of governmental decisions, and the principle is 
applicable to a LCP certified by the Commission under the Coastal Act. So long as the 
governmental entity has rendered a final decision on the precise issue involved (which is the 
case here since the certified LCP was never judicially challenged), the equitable rule provides 
that government may be estopped from an inconsistent future action. 

Courts have applied governmental estoppel in the absence of building permits. 
Analogous to the facts at hand, landowners in Youngblood v. Board of Supervisors (1978) 22 
Cal.3d 644, expended thousands of dollars in reliance on prior approval of a tentative map. 
The Court held that approval could not be later denied so long as the fmal map was consistent 
with the tentative map. (lgJ The Court reasoned that, "the date when the tentative map 
comes before the governing body for approval is the crucial date when that body should 
decide whether to permit the proposed subdivision." (lgJ Further, the Court recognized that, 
"the developer often must expend substantial smns to comply with the conditions attached to 
that approval." Similarly, in City of West Hollvwood v. Beverly Towers. Inc. (1991) 52 
Cal.3d 1184, the California Supreme Court held that a municipality could not enforce 
condominium conversion regulations which were enacted subsequent to a real estate 
developers securing a final subdivision map approval and permission from the Department of 
Real Estate. 

In applying the doctrine of governmental estoppel, the guiding principle is to 
avoid "a manifest injustice from the retrospective application of an ordinance to an explicit 
regulation upon which plaintiff appears to have detrimC{Iltally relied." (Hock Investment 

Company v. City and County of San Francisco (198P.)L!JI5 Cal.App.3d 43&1JASTAL COM/~ISSUJN 
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As discussed above and in the separate letter to you from the Robert Mayer 
Corporation, the certified LCP contains an explicit promise by the Commission that the fill of 
the isolated degraded wetland at issue may proceed if restored in the manner carefully laid out 
in the Commission's Wetland Guidelines, and that such restoration is consistent with Chapter 
3 of the Coastal Act. This promise dates back to 1982 when the LCP was originally certified 
and was repeated when the Commission more recently certified the City's updated Downtown 
Specific Plan in 1995. Throughout, the City, its Redevelopment Agency and the Robert 
Mayer Corporation have justifiably relied on the Commission's certified LCP. Indeed, it 
would be anomalous, in its "post-certification partnership" with the City, for the Commission 
to simply disregard the LCP and chart an entirely different course. Apart from res judicata, 
the principle of estoppel, therefore, equally constrains the Commission from revisiting its prior 
LCP decisions and findings. 

• 

Moreover, we underscore that this is a case where the public benefits to be 
achieved by the project outweigh competing interests. In the circumstances presented, the 
evidence demonstrates that the off-site restoration alternative is the least environmentally 
damaging alternative. The fill of this small, isolated and non-functioning wetland will be 
mitigated at a 3:1 ratio by implementation of a detailed Habitat Mitig~tion and Monitoring 
Program for wetland restoration at the Shipley Nature Center. This will enhance a habitat 
area already connected to Bolsa Chica. The size and connectivity of the related habitat types 
in these two contiguous areas will provide significant value to a variety of coastal bird • 
species. This will fulfill the promise which the LCP outlined in incorporating the Guidelines' 
"less than one acre" exception to Section 30233. 

Conclusion 

For the above reasons, the recent Bolsa Chica decision is not relevant to this 
particular application. That case -- limited as it is to interpreting Section 30233 alone -
might well be pertinent to review of an application made to the Commission in the first 
instance, to review of the submission of a LCP or LCP Amendment, or to review of an 
application on appeal where the certified LCP does no more than incorporate Section 30233 
as a LUP policy. In each instance, the standard of review would be whether the project or 
land use proposed is consistent with Section 30233 of the Coastal Act. 

However, this application presents a entirely different standard of review -
conformity with the certified LCP, and the LCP in this case expressly incorporates both 
Section 30233 and the restoration options set forth in the Wetlands Guidelines. Because the 
City's certified LCP has never been challenged, under settled principles of res judicata and 
estoppel, as well as just plain equity and fairness, the LCP -- which includes the Guidelines' 
"less than one acre" exception to Section 30233 -- is the law which necessarily guided the 
City's decision to conditionally approve a CDP for this wetland restoration project, and now 
governs this Commission's review of the wetlan~ restoration project on apftOASTAL CO~::r~~~S. 
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We look forward to discussing these issues with you further at the April 11, 
2000 meeting. 

;;:;_xr 
Steven H. Kaufmann 

SHK:mtc 
11~74S 

Attachment 

cc: Peter Douglas, CCC 
Chuck Damm, CCC 
Deborah Lee, CCC 
Maile Gee, CCC 
Ralph Faust, Jr., Esq., CCC 
Jamee J. Patterson, Esq., Deputy Attorney General 
Ray Silver, City of Huntington Beach 
David Biggs, City of Huntington Beach Redevelopment Agency 
Melanie Fallon, City of Huntington Beach 
Howard Zelefsky, City of Huntington Beach 
Lawrence F. Brose 
Nancy A. Lucast 

COASTAL C~MI,ilSSIDN 
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WATERFRONT WETLAND RESTORATION PROJECT 
(A-5-HNB-99-275) 

CHRONOLOGY OF KEY COASTAL COMMISSION ACTIONS 
CERTIFYING THE CITY OF HUNTINGTON BEACH LCP 

AND RELATED AGENCY ACTIONS 

tJ COMMISSION ADOPTION OF WETLAND GUIDELINES 

February 1981 Commission adopts the Wetland Guidelines after 15 public hearings. 
Each draft of the Guidelines, including the final version, includes a "less 
than one acre" exception to Coastal Act section 30233. This 44limited 
exception to Section 20233" permits the fill of "small extremely isolated 
wetland parcels that are incapable of being restored to biologically 
productive systems" if mitigated by off-site restoration 44in the same 
general region" at a site next to a larger, contiguous wetland area that 
provides significant habitat value to fish and wildlife. 

tJ COMMISSION CERTIFICATION OF THE CITY'S LCP WITH THE 
GUIDELINES' "LESS THAN ONE ACRE" EXCEPTION TO SECTION 30233 

September 1981 

November 1982 

Commission denies City's first LUP submittal. 

Commission certifies City's resubmitted LUP with language: 

• Identifying this particular wetland which CDFG preliminarily 
determined to be less than one acre. 

• Approving City's designation of this property as "Residential" 
with a Conservation Overlay. 

• Specifically incorporating the "less than one acre" exception to 
Section 30233 in the newly adopted Guidelines. 

In certifying the LUP, Commission finds the resubmitted LUP to be 
consistent with Section 30233, stating: "The Residential/Conservation 
designation assures protection of the wetland resources by requiring as a 
condition of development on the site that wetland resources are protected 
and provides for restoration of the wetlands if determined to be severely 
degraded or is less than one acre in size, consistent with the Statewide 
Interpretive Guidelines for Wetlands and Other Wet Environmentally 
Sensitive Habitats." 

• 

• 

COASTAL cor.;rr.J3SI. 
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Waterfront Wetland Restoration Project-- Chronology 

Apri11984 

March 1985 

Commission certifies City's Downtown Specific Plan to implement the 
City's LCP. 

The Downtown Specific Plan designates the site for high density 
residential use and includes the Conservation Overlay (1) identifying the 
subject degraded wetland fragment and (2) specifically incorporating the 
Guidelines' "less than one acre" exception to Section 30233. 

City's certified LCP becomes effective. 

No lawsuit is filed to challenge any of the decisions relating to 
Commission's decision to certify the LCP. The "less than one acre" 
exception to Section 30233 therefore becomes the standard in the City's 
certified LCP which governs review of the Waterfront Wetland 
Restoration Project by the City and the Commission on appeal. 

Cl CITY, CDFG AND CORPS APPROVAL OF DONALD G. SHIPLEY NATURE 
CENTER AS THE MITIGATION SITE FOR THE WATERFRONT WETLANDS 
RESTORATION PROJECT 

May 1989 

September 1990 

December 1990 

February 1991 

May 1991 

City evaluates a survey and analysis of 13 potential off-site wetland 
restoration sites -· nine in City and four outside the City but within the 
general area . 

Detailed wetland restoration program is prepared for Donald G. Shipley 
Nature Center in Huntington Center Park contiguous to Bolsa Chica. The 
Plan is submitted to state and federal resource agencies, including Coastal 
Commission staff. 

Corps approves Nationwide Permit for wetland restoration program. 

Department ofFish and Game accepts Shipley Nature Center as 
appropriate mitigation site. 

City Council unanimously approves the Shipley Nature Center as the most 
appropriate site for off-site wetland restoration . 

2 
EXHIBIT # /Z .......... _. -.. 
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Waterfront Wetland Restoration Project-- Chronology 

[J COMMISSION CERTIFICATION OF CITY'S UPDATED DO\VNTOWN 
SPECIFIC PLAN WHICH INCORPORATES THE GUIDELINES' "LESS THAN • 
ONE ACRE" EXCEPTION TO SECTION 30233 

June 1995 Commission certification of City's updated Downtown Specific Plan 
becomes effective. 

City's updated Downtown Specific Plan incorporates the identical 
language from the original certified LCP, (1) identifying the degraded 
wetland fragment, (2) including the "Conservation Overlay," and (3) 
incorporating the Guidelines' "less than one acre" exception to Section 
30233. 

No lawsuit is filed to challenge the Commission's decision to certify the 
updated Downtown Specific Plan. The "less than one acre" exception to 
Section 30233 therefore remains the standard in the City's certified LCP 
which governs review of the Waterfront Wetland Restoration Project by 
the City and the Commission on appeal. 

[J CITY APPROVAL OF A CDP FOR WATERFRONT WETLAND 
RESTORATION PROJECT 

June 1999 City approves a CDP for Waterfront Wetlands Restoration Project, 
fmding: 

• The project is consistent with the certified LCP and all applicable 
requirements of the "less than one acre" exception to Section 
30233, which is incorporated in the LCP. 

• The project is the least environmentally damaging alternative. 

• The project will fully mitigate impacts to the wetlarid at a 3: 1 ratio 
through implementation of the 2.4-acre wetland restoration 
program at the Shipley Nature Center, contiguous to Bolsa Chica. 

The City's action represents the fmal design and conditioning of an off
site mitigation program approved 17 years before and with full knowledge 
of all involved public agencies, including the Coastal Commission. 

[J COMMISSION STAFF CONFIRMATION THAT THE SIZE OF THE SUBJECT 
DEGRADED WETLAND IS INDEED LESS THAN ONE ACRE 

November 1999 Commission's staff biologist issues his report confirming that the subject 
degraded wetland fragment is less than one acre in size-- 0.696 acre. 

3 -
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7/A .r~ 
PACIFIC LIBERTY BANK 

April S, 2000 

Sara Wan, Cbair 
California Coastal Commission 
4S Fremont St, Stc 2000 
San FWlclsco, CA. 94105-2219 

R.e: Appc:al No: A·S·HNB-99-I75 

Dear Cbairpcraon Wm: 

I wBh to go on record in~ of the decision bt_ ~City Qf !;!~ ~uch to. ~t a pg!JS.f8] 
drielDPIWiif permit Wiih'""'Clmifttloiiit'O-arr 6.8 i:m ·o1 ~~t1aud aear the DOrtb.wcat WIDm" ofPacifi.c 
Coast Highway IUid Beach Boulevwd to The R.obm:t Mayer Cw;pontiOD. 

Aftlr carefal review, only 0.69 tete. WetC detenninod to be~ aud fi'a.cmentm wetlaDds by 
the Coaanal ~ion's owa biolot:iat. Thtse wetlands have ao daily tidal ~ aad tho caly 
sonrce of watm is tbe nrooJf from BeadlBoulevanJ and the fonDer rDObilt hOJDe put:. An 
~~ doc:umenb have cooclnded that tbe ir.iD]ellted wetlands ~poorly. 

1'he piau to restore 2.4 acte1 o£ wetlands at the Shipley Nature Center wu d.etenniDed to be a IDOil'l 
feasible ~tomion altemativc. Tht or:rtificd LCP specifically addressed 1hia wetlaDds stltiD.g tblt 
my parcelleQ than 1.0 at.re1 in size and deamled. restoration Options such u that p.ropoxd at 
Shipley oould be undcrrakm. The Shipley Nature Cc:Dtllr i& within n ~ area wi'tb a fuD time 
ranser on--Bi~. Tbe re&toration plans wt'lle reviewed by the Dep;arttnt:nt Qf Fish md Game, The 
Army ColpJ ofEAgiaeen, the Cah!omia Coastal Commf.uioo and !he City of HuntiDgroQ BeadL In 
May 1991, HlJDtiD&ron Beach approved m concept tbe restoration pl1111. 'Ibc Robert M'ayu 
Co.rporation has agreed to provide fwld:iDg for implementation and lc:q-teml mainttmaDce ad 
observation to UIUie 1be suee!!$1 of the weUand re&totatian project 

I feel that there is an imw of aood faith at stake here between tbe Coastal Commission IDJd local 
&OVti:IJI:UMt. Our city followed Zbe gu:ide1iDec set Over DiDo ,em &J'O and proc.eeded with Tbe 
R.obert Mayer Corporation's phma to de~ the site. I feet that d:Ds project should be allowed 1o 
proc:r.ed as already ~pp~;oved. 

~4-J{ft~ 
l'zesid.ent & CBO 
PACIFIC LlBER.TY BANK 

a:: . Califom:ia Coaml Commilrion 

~ ": r; 
~ i"·.; ' 

--- -,. -· ... -
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l6."ill Bolsa Chica St., Ste. 312. Huntington Beach. CA 92649-3546 • (714) 840-1575 

California Coastal Commission 
200 Oceaogate 
to* Foor 
Long Beach, CA 90802 

April 7. 2000 

RE: Appeal AS-99-275 

Dear Coastal Commissioners, 

After further review the Board of the Amigos de Bolsa Chica has voted to withdraw their 
letter of support dated August 23"". 1999. The Amigos de Bolsa Cbica wish to infurm you 
that they are taking no position in regards to this project. 

Yours 

• 

• 

COASTAL COMr::Jss:re 
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'JAN D. VANDERSLOOT, M.D. 
2221 East 16th Street 

Newport Beach, CA 92663 

(949) 548-6326 FAX (714) 848-6643 ~ ~ ~ ~ ~ ~ ~ ,- r-; I 

California Coastal Commission September 7 ,I D. 9 I ~ \ 
South Coast Area Office lJt SEP 0 9 1999 UJ 
200 Oceangate, 1Oth Floor 
Long Beach, CA 90802-4302 CALIFORNIA 

COASTAL COMMISSION 
Re: Permit Number A-5-HNB-99-275 

Applicant: The Robert L. Mayer Trust, Waterfront Hilton 
Appeal of permit to fill .8 acres of wetlands west of Beach Blvd., Huntington Beach 
Hearing Date: Thursday, September 16, 1999, Item No. Th Sa 

Dear Coastal Commissioners, 

This letter is in support of the appeal by Commissioners Estolano and Nava of the 
decision of the City of Huntington Beach to allow fill of the .8 acre, possibly 2.2 acre, 
wetland west (north) of Beach Blvd. I ask that you determine that a "substantial issue 
exists" with respect to the grounds on which the appeal has been filed, and that you 
"continue the de novo hearing" to a future meeting, to allow additional information to be 
developed by staff. Also the hearing should be held in southem Califomia, near the 
project. 

I am a co-founder and Board Member of the Bolsa Chica Land Trust, the group that 
successfully litigated the limits to which coastal wetlands can be used, residential housing 
not being a use permitted in coastal wetlands, according to the Coastal Act. This project 
would fill the subject wetlands in order to build residential housing, and therefore is not 
permitted under the Coastal Act. If you approve this project, it might set a precedent that 
might jeopardize other pocket wetlands such as are found on the Bolsa Chica Mesa. Thus, 
the Bolsa Chica Land Trust is very concemed about the ramifications of this project. 

In addition, I have personally driven by these wetlands four days a week, coming and 
going to work, for over 18 years. I have seen bird life use these wetlands, as they also use 
the wetlands east (south) of Beach Blvd. at this location over the years, especially in the 
winter months. In reality, these wetlands are the northem tip of the Huntington Beach 
Wetlands, and are not severely isolated. The Huntington Beach Wetlands are traversed by 
Beach Blvd. at this location, just as they are traversed by Brookhurst and Magnolia Street 
farther to the south. These wetlands are connected by culverts across Beach Blvd. and so 
water is exchanged in both directions depending on the season. The vegetation includes 
pickleweed, so the wetland is brackish, not just fresh water. Maps dating from 1873 show 
the wetlands as historic wetlands extending from the mouth of the Santa Ana River. 

The goals of the Shipley Center to restore and create wetlands on its site are admirable. 
Funds for this project can be sought from other sources, such as the Southem Califomia 
Wetlands Recovery Project. Part of the Huntington Beach Wetlands should not be 
sacrificed for this purpose. 

Thank you for your consideration. 
Sincerely, 

Jt;G. i/~ 74) 
Jan D. Vandersloot, M.D. 
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September 9, 1999 

California Coastal Commission 
South Coast Area 
Post Office Box 1450 
200 Ocean gate, 1Oth Floor 
Long Beach, California 90802-4416 

Re: Permit Number A-5-HNB-99-275 
Applicant: The Robert L. Mayer Trust 
The Waterfront Hilton Project 

CALIFORNIA 
COASTAL COMMISSION 

Hearing Date: Thursday, September 16, 1999 
Item No. Th 8a 

Dear Coastal Commissioners: 

This letter is to notify you that the Bolsa Chica Land Trust supports the "New 
Appeal" by Commissioners Estolano and Nava, appealing the approval of a coas. 
development permit to fill 0.8 acres of wetland by the City of Huntington Beach. 

The Bolsa Chica Land Trust's successful lawsuit, Bolsa Chica Land Trust v. Superior 
Court (1999) 71 Cal.App.4th 493, is quoted by your staff as a reason to appeal the permit to 
the Commission. Residential housing is not a lawful purpose to fill the wetlands on this site. 
The Land Trust is concerned that approval of this permit could set a precedent jeopardizing 
wetlands on the Bolsa Chica Mesa. 

Thus, we urge you to support staff's recommendation that you find that "substantial 
issue exists" with respect to the grounds on which the appeal has been filed, and that you 
"continue the de novo hearing" to a future Commission meeting, in order to allow additional 
information to be developed and reviewed. 

Thank you. 

a:f 
Paul Horgan, President 
Bolsa Chica Land Trust EXHIBIT # ... C .............. . 
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Nancy M. Donaven 
4831 Los Patos A venue 

Huntington Beach. CA 92649 
714/840 7496 

ndonaven@fea.net 

RECEIVED 
South Coast Region 

September 9, 1999 

SEP 141999 

CAUFORNIA 
COASTAL COWAISSION 

California Coastal Commision 
South Coast Area Office 
200 Oceangate, 1oth Floor 
Long Beach, CA 90802 4302 

Regarding: Permit Number A-5-HNB-99-275 
Appeal of pennit to fill 2.2 acres of wetlands 
Item Th, Sa 

Dear Commissioners: 

I wish to add my support to the appeal by Commissioners Estolano and Nava of the decision of 
the City of Huntington Beach to allow building ofbousing on 2.2 acres of wetlands. 

As you know it has been amply determined by the CalifomMbourts that filling of wetlands for 
the purpose of residential housing is not permitted. 

Although the mitigation purpose is a worthy one, that is the restoration of Shipley Nature Center, 
this objective can certainly be attained in a way other than the destruction of more of our coastal 
wetlands. 

It may not suit the developer's purpose to accommodate the wetlands in the plan for the area but 
we must not give way to more destruction of any wetlands. They are too valuable to our world. 
Our past indiscretions have brought us to the brink of total loss of our wetlands. We must 
husband those wetlands which are left. 

Sincerely, 

~~~ 
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CCC Staff 
%Steve Ryllas. 

T R U S T 

On behalf of the Bola Chica Land Trust's Water Committee we would like 
to support the two Commissioners Cecilia Estolano and Pedro Nava who 
challenged the City of HB and the developer Hearthside Homes/Koll 

The Wuer Committe~ also supports the CCC Staffs re<:omrnendation to 
$Upport the challenge by the Commission members that the .08 acres of 
wetlands be saved. 
We know that the Coastal Act allows the 611ing of wetlands for only 8 
reasons, one of them is wetlands restoration This is the exception that 
developers have used for years to justifY projeets that destroy wetlands on 
the construction site BUT finance restoration or creation of wetlands 
elsewhere- a move we feel ignores the Coa$tal Acts intent. 
A recent Court deci1ion denied Heanhside Homes/Koll the right to move 
an ESHA from Bolsa Chrca Mesa so that they could bujld on rhe site. They 
wanted to move it to another location and were denied. 
We feel this is the same situ(ltion on a smaller area but still the same 
proposition You can't move a wetlands and mitigate it by restoring it 
someplace el$e. 

Sincerely, 
Eileen Murphy 
Bob Winchell 
Dean Albright 
Mary Jane Wiley 
Jacquline Lahti 
Jan Vandersloor 
Stan Cohen 
Sandi Gen1s 
Rudy Vietmear 
Sill Bemard 

LOCAL SPONSORS1 CA.RDEN QkOVE BDUCATION A'\c;(JCIATION. HUNTINOTON BEACH CITY COVN<'U.. 
Ht:NTINOTON &"AI.:H TOMORROW. ORANCE COAST ~U& OP WOM~N VOTI!RS 

NATIONALSPONSOR.S: THE IZAAK. WALTOI\ LF.ACUE.THE NATIONAL AUDUBON SOCIETY. 

• 

• 

THI! NATURe CO:-ISI!kVANCY. SIF.RRA CLUB. S:.:RPRIOER FOL:/IIDAT!0:-4 
2dt!l0 I B~ PM 

207 21ST STREET • HUNTINGTON DEACH • CALIFORNIA 92648 

EXHIBIT #.E ................ . 
PAGE •.. 'f .... OF .'/~·-·· 



• 

• 

• 

FHBP Board Of Directors: 
jean Watt, President 
Alice Soremon, Vice President 
[)on Thoma\, Treasurer 
Carolyn Wood, Secretarv 
Howard DeC :ruwnaere 
\larilvn c;anahl 
'landv l ;eni~ 
Shirlev l;rindle 
StephaniL' Pacheco 
\latt ltt,·l 
Janet Rermngton 
rhere\a Sear~ 
'\arK\' Skinnn 

Executive Director: 
Hoh Fi~her 

Supporting Organizations: 
.\migm de Hoha l :hica 
Audubon SocietY, 

Sea ~ Sage Chapter 
Bolsa C:hica Land Tru\t 
Casper~ \\'ilderne~s Park 
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February 1, 2000 

-:-- 2ooa 
Chairman Sara Wan and Members of the Coastal Commission _ 
South Coast Area Office COA.s~AL/,CQRNiA 
200 Oceangate, Suite 1 000 AL CO&~.A.4< . ~ 
Long Beach, CA 90802-4302 R£: /J- !>--IIAJI?- 99- Z?S"S::l/(.);, · 

Dear Chairman Wan and members of the Commission: 

Friends of Harbors, Beaches and Parks, Orange County wishes to support 
the recommendation of Coastal Commission staff that a significant issue 
exists with regard to the proposed Waterfront Hilton project. 
Particular issues of concern relate to the proposed elimination of 
wetlands existing on the site as discussed in more detail as follows: 

• Fill of wetlands on the site appears to conflict with the California 
Coastal Act (Section 302 3 3) and with the findings of the court in Bolsa 
Chica Land Trust v. California Coastal Commission, 71 Cai.App.4th 493 
(1999). The concept that habitat could be destroyed as long as lost 
habitat was to be balanced elsewhere has been found unacceptable. To 
return to former balancing practices and proceed with fill on the site 
could set a precedent for destruction of other, similar wetlands areas. 

• It appears that the wetlands area may actually be significantly larger 
than the 0.8 acres initially identified, requiring a larger mitigation 
area. Areas outside those mapped as wetlands by the developer's 
consultant support vegetation indicative of at least occasional inundation. 
The Habitat Mitigation and Monitoring Program (HMMP) does not utilize 
the wetlands criteria provided under the Coastal Act and implementing 
regulations. This difference is noted by Coastal Commission staff. 

• The HMMP does not provide for like habitat for the full amount of 
mitigation. 

Based on these three issues, even if one were to agree in concept that 
filling of wetlands could be allowed with off-site mitigation, the HMMP 
as currently proposed would warrant further examination by the Coastal 
Commission . 

Friends of Harbors, Beaches and Parks urges the Coastal Commission to 
make a finding that a significant issue exists and hold a full hearing on 
the proposed project. We would also like to take this opportunity to 
thank Commission staff for its commitment to upholding the letter and 
spirit of the Coastal Act in this manner. 

Very Truly Yours, 

Jean H. Watt, Pres1dent SandyrGenis, Wetland cl'.Jl.A;C.Tt\bel'Qr.~~~~{'':"·jt~··l 
w ; 'WUH~f ~ " ....... ""''Jo"'" r 

y~~a/~. 
EXHIBIT # F ·----·---------------
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Southeast Huntington Beach Neighborhood Association 

February 7, 2000 

California Coastal Commission 
South Coast Area Oftice 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 

22032 Capistrano Lane Huntington Beach, CA 92646-8309 sehbna.org 
Phone: (714) 962-1746 Fax: (714) 962-3416 e-mail: vespa@earthlink.net. 

1\v. ,,~ 
~ ~~~J\4~ 
l : 

u FEB 0 9 2000 ~, 

CALIFORNIA 
COASTAL COMMISSIOI'-~ 

Re: Appeal Number A-5-IINB-99-275; Appe.tlut City of Hur1iington Beal:h's approval of a 
coastal development permit to till 0.8 acres of wetland 

To the Members of the Coastal Commission: 

The Southeast Huntington Beach Neighborhood Association (SEHBNA) represents the residents of over 
1700 homes within two miles of the coastal v.:etlands area that are the subject of the referenced appeal 
and De Novo Coastal Permit. 

The Board of Directors of SEHBNA unanimously support your staff's recommendation of a NO vote • 
on the appeal motion in that a substantial issue has been raised in the staff report with respect to the 
grounds on which the appeal has been filed. The developer proposes to till what is claimed to be 0.8 
acres of degraded coastal wetlands as determined from Federal wetlands standards. Approval of this 
appeal motion would deprive the state and its citizens of an area of coastal wetlands that is easily seen 
by the public (it's immediately adjacent to a heavily used street) while currently providing suitable 
habitat for many species of plants and wildlife. In addition (and perhaps more importantly), the 
developer (with the full knowledge of the City of Huntington Beach) intends to fill this coastal wetlands 
area for residential construction, and that is ckarly not in accordance with Section 3023.1 of the Coastal 
Act. 

We also recommend a NO \Ole un tilL· lllotron lura De Nll\o Cua)tal Development Penmr. Neither the 
developer nor the City o:· Hunlln~tun 13\..'a(IJ (Uihldl..'r till.' lal.'l that till'> (Oastal \\etlamh is but pan of a 
much larger coastal wetlands art:a '.lrL'l-.:hrng o\L·r I\\O-Illiks <dong the l·oast JU">l inland of Pacific Coast 
Highway. Only Beach Boulevard )eparates this large expanse of (Oastal wetland'> from the :::.2 acre 
coastal wetlands. and tht:re is t'\ldL'll(L' ul \\<ltl.'r t'lm\ under lkach Boulevard clearly indicating the 
areas are both connected and contiguous. Thi"> t:ntlre art:a of both fresh and ~alt water coa">tal \\etland~ 
must be preserved and must be L'OilSitkred a~ adjoining. coa~tal wetlands in determining whether or not 
this "small" area can bl.' filled. If contiguou.., co;tstll \\l..'tlands art:as are to be filkd 0.8 acres at a time. 
there \\'ill unc..loubtedlv soon hi.' Ihl L'Oa'>ttl \\ ctl,tmh rl..'lll~lining.. 

COASTAL COI,lMISSiOi. 

EXHI!31T # .. E ............... _ 
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If the developer would put the same resources into savl!1g the exist1ng \vetlands that he appears willing 
to put into mitigation for filling the wetlands, a viable coastal wetlands area could be preserved and 
made a noteworthy part of his development plan. Filling coastal wetlands areas in order to preserve 
inland wetlands areas elsewhere does a great disservice to both the residents of and visitors to the 
coastal area where the wetlands now exists. Swapping the tilling of coastal wetlands areas in order to 
provide resources to upgrade inland wetlands areas is just not rational policy. Using that same 
reasoning, it could be assumed that any area of coastal wetlands could be tilled if a generous enough 
inland wetlands upgrade project could be found. In shorl, it just doesn't make sense to trade away 
coastal wetlands areas for the benetit of inland wetlands areas. 

SEHBNA 's Board of Directors and members urge a NO vote on the appeal motion and a NO vote on 
the De Novo Coastal Permit. 

We thank the Coastal Commission and your staff for the concern you continuously demonstrate in the 
preservation of California's precious coastal wetlands areas for the benetit of both current and future 
citizens. 

Sincerely, 

J7 
Chairman 
Southeast Huntington Beach Neighborhood A~sociation 

EXHIBIT :!¢.E ................ . 
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ORANGE COUN,.Y COAS,.KEEPER 
441 Old Newport Blvd. Suite 103 Newport Beach, California 92663 

Office: (949) 723-5424 Fax: (949) 675-7091 Email: coastkeeperl @earthlink.net 
http://www.coastkeeper.org 

February 10, 2000 

California Coastal Commission 
South Coast Area Office 
200 Oceangate, Suite 1 000 
Long Beach, Ca. 90802-4302 

Subject: Appeal A-5-HNB-99-275 

\ 
I 

\ i \ 

I. : 
' ~ ~ l --/ 

rAUrORNIA 
CO~STAL COMMISSION 

Dear Chairman Wan and Honorable Members of the Coastal Commission: 

We urge you to determine that a substantial issue exists due to the fact that the grounds 
for the appeal are inconsistent with the certified Huntington Beach Local Coastal Plan. 
Secondly, at the DE NOVO public hearing, we request that you deny the proposed 
project on the grounds that it is both inconsistent with the certified LCP and current case 
law establishing standards regarding wetland protection . 

The applicant should incorporate into their development plans both maintenance and 
restoration of the existing wetland. Of course, the land is worth more money as 
residential housing across the street from the beach. However, allowing the demise of 
this viable wetland stands against every standard we currently use to protect such sites. 
To approve the applicants request to destroy this wetland gives the appearance of 
invalidating the same standards we use to protect similar ESHA's with maybe less 
economic value to a developer and City. 

There is no question this small wetland requires restoration. Even with the surrounding 
development and long-term neglect, it is viable now and can be made more viable as two 
large pipes connect it to the larger wetland across Beach Boulevard. It is an orphan 
wetland that needs adoption. We are working to that end. 

The Orange County CoastKeeper concurs with the Coastal Commission staffs four 
conclusions as basis for recommending denial of this proposed project. The only 
counterbalance to the overwhelming arguments for denial is the economic value to the 
co-applicants. Surely that is not reason enough to ignore the same standards we hold dear 
in other situations . 

Executive Director 
EXHIBIT #_E 
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PETITION TO SUPPORT APPEAL and PRES'fRVE WETLAND 

We, the undersigned residents of Huntington Beach, do hereby petition the 
Coastal Commission to support the appeal of the permit issued by the City 
of Huntington Beach to fill the wetland West of Beach Blvd., North of the 
Coastal Highway, and we ask the Coastal Commission to preserve this 
wetland. 

NAME ADDRESS 
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• PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

• We, the undersigned visitors to Huntington Beach, do hereby petition the 
Coastal Commission to support the appeal of the permit issued by the City 
of Huntington Beach to fill the wetland West of Beach Blvd., North of the 
Coastal Highway, and we ask the Coastal Commission to preserve this 
wetland. 

• 

• 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND • 

NA!vffi ADDRESS 
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• PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

NAME ADDRESS 

r1 r;:o, tv' A 
--~~--~~~-----+~~~~--~~~---o--esE~ 

i{ 'L f 2. <\ y: 1"j) 

• ~~~.t.....~-~-:~-=r----+-~~-=..;!~~'---~e::J..!..I'_!!:i,~..:!::,.Y f-NL£- f ( 

''e :;L ?>t! ::>.. £ \ . '1' d-8 '-\ b 

Rv~ l2e. L 0 !Yurr:. 1·s-Ji (J.~ke_ Dt:> ~f~~~ ta5~-0(9Jt:?.:; 

.... ...,. 

• G -EXHIBIT # .t:' .... ----·······--
PAGE . ./.?."_ __ OF tfp ___ _ 



CALIFORNIA COASTAL COMMISSION 
SOUTH COAST AREA 
P.O. Box 1450 
200 Oceangate. 1oth Floor 
LONG BEACH. CA 90802-4416 

VIA FAX 

APPLICANT(S):The Robtt L. Mayer Trust 

APPLICATION NUMBER:A-5-HNB-99-275 

'Ibis letter is rqardiag 1be dooisi.oa by 1bo City of H~ Beach gRntiog a OOUCil 
developmwt pennit to tho Robert L. Mayet Tru&t to fiU approxiJnalely I A('.tO of we1land. 
at 1be notlbwest corner of Pacific Coast Higb.way A Beach Boulevard in '&be City of 
Hunqtoo Bc:ach. 

""Beiag ignormt is not so much a slwne u beio& uuwitJins to Jeam." 
Benjamin Franklin ( 1706-1190) 

n. WBtland degradation problem in Huntingbt Beach is smudged with igoonaa. 
We1Jand.s Gtcmselvu 1lke a backsea:t 1o other iasucs; knowledge about die 'Wetland& is 
iC81Uly didnl>utBd amoapj our local ciJi:l.cm. 

Califomia bas loct 91% of 1heir original 'Wethu:lds. Tbe numben sbould begin to meaD 

10me1hirJa; 1he wetlands ate invaluable foe many reuoos. Wetlands benefit our City in 
many ways. rnt: 1be wetlands greatly improve water quality and are paramou.at to 1be 
wate~ ~ which aft'octs our evetyday Uvos. Wetland& do 1hi$ by ~tin& u fibcn 
befORI open water; 1hey intercept surface nmofl' and pollutanm, ~ remove Or" :retaDt 
DU1rimts. 1ll:sy proc.ess ocganic Wastes aod. fuWJ.y. redUCeS $e;dimad 'I:J()I'e it rud11:s .. 
nceivint water. Second: wc6ands reduce the likelihood of flood damage. By funcficGng 
~~ M1nml tnhta nr MnnrM 1hr. wr.flllnd1i mnrn wa.tr.r 1lmn K1nw1v rr.lMrt. it frn1hmnnm 
coestal wetlands bu1fet' tile imptct of ...-.n tide$ on populated uplan(b and itabilize 
ahorelioe$ IDd rivabaub. (It is estimated tha1 it would C05l S300 1o replace e;u;:h acre
foot of tloodw* storage, w $$ millioo for a least eo&t ~1Ute. DOt incluctin& 
operariOD and ma.ir.Uemmcl fee&.) Third: wetlmd& III'Ve as imporCanl spawning IDd 
IJI.JJ'SelY areas. 

'I"barc arc laws that protect we11anda. However. 1be questioa. lies in whef:bet- or: not (or: 
bow strictly) 1hey arc eaforeed. Wetlauds IIRI among the most biolosioally prodocti\'8 
natural ~ ccmparable to rain faest\ aod a:n1 reefs, md 1fley are a fimdammta1 
part of ~ alViromnent The main rcasoo is that tbc:y provide 1be food and habitat for 
multitudes of fish m:l wildlife. The U.S. Fish md W'ddlife Service ectitwltes 1bat up to 
43% of the eudangered species, includiDg 1he wood ttc:Jdc, 1be Florida penk. Dl the 
whoopiDg crane, rely 011 wcdmds u primary habitats. 

Most~ eitbar OODSidtr wetlands 1D be 'WUbl IIIIlS or plau them low oa «
e:avitonrl'lental list of priorifjes, and ftJr 1hese reasons we llll!le 1hem t'lOfl\lel"'!! and 
o1herwi!IIC degraded. 

Because of inte.ose developmem pressures OD fhe Coast, ~s are fAeiDg m uakDown 
1\nure. wetlands to~ to developmeut c.noot be tepll~Cl'!'.d at any cost. 1'be quation is nQt 

whether 1o address wetUmd Joss. The qoesQOD is wbe:o. to addreis it. 'Ihis write~" D)'J. 
"'Befc:re it's10 im!' 

Tobie &: Gerard 018:rlea 
P.O. Box S151 
Huntington Beach CA m15 
Home ('714) 842-9592 
Pa~ (714) 351-4390 

• 

• 
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City of Huntington Beach ........................ ,., ............ , p , 

2000 MAIN STREET CALIFORNIA 92648 

Dave Sullivan 

March 31, 2000 
Jo)~~o~llf~ 
lf\l APR 0 5 2000 

CALIFORNIA 
COASTAL COMMISSION 

RECEIVED 

APR • 4 2000 
Mrs. Sara Wan 
California Coastal Commission 
4 5 Fremont Street 
Suite 2000 
San Francisco, CA 94105-2219 

RE: Appeal No. A-5-99-275 
City ofHuntmgton Beach/Mayer Corporation 
Coastal Commission Meeting April 11, 2000 

Dear Chairperson Wan: 

OAUFOANIA 
COASTAL. COMMISSION 

Since my letter to you February 8, 2000, concerning the wetland area on Beach Blvd., I 
have had an opportunity to review new information and visit the site in person. Because 
of this new information, I believe that it is possible and appropriate to preserve this 
wetland area, and that this would be in the best interest of Huntington Beach and our 
environment. Therefore, I would like to change my recommendation to include 
preservation of this site in the upcoming appeal hearing on April 11, 2000. 

The new information that is available includes observation of what has happened to the 
site since my last letter. First of all, the trailer park is now gone, and any source of runoff 
from the park to the wetland has ceased. Secondly, remarkably since the rains that we 
had in winter, the wetland has filled with water, and the water has remained. The last 
rain was on March 8, but the water is still approximately a foot deep when I visited the 
area this morning, over 3 weeks later. Coincident with this rain, the natural vegetation on 
the site has flourished, including pickleweed, reeds, cattails, and willows. In addition, I 
observed a lot of bird use of the site, including several red-winged blackbirds, 
hummingbird, and an assortment of other birds. It seems to be a productive wetland as is. 
It is also apparent that the wetland is connected with culverts to the wetlands on the other 
side of Beach Blvd. which has also filled with the recent rains and therefore this wetland 
is not isolated from the larger wetlands to the east of Beach Blvd. The area in question 
actually appears to be larger than 0.8 acre, as the mapped wetlands are interspersed 
within the fenced area of over 2 acres. It is clear to me that this wetland is viable, ·that 
trailer park runoff is not the sole source of water, and that a viable over 2-acre wetland 
can .be restored on the site, which would be a valuable asset to the City antUASTAL c~:. ,;'\,, ~' ..,,,.. \ 
environment. i'J i.nlht:t.kc~! t J 
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After this personal review and site visit, I would recommend the Coastal Commission 
follow the recommendation of its staff and preserve this wetland. Thank you. 

Sincerely, 

,?~ ~-~~ 
Dave Sullivan 
City Council·Member 

DS:lp 

Xc: City Council 
Ray Silver 
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RE: 
A-5-HN8·99-275 

The Robert L. Moyer Trust 
Eileen Murphy 

I want to thank Commissioners Navo. and Estolano and the 
Commission's staff for challenging the Mayer Trust and the City 
of HB to fill in Cl wetlands ond mitigate it at a site 4 miles away. · 
The danger of this act is that if you vote to allow it you wi II be 
setting a precedent which is what [)ucheny's bill is trying to do. 
Once you go down this path you set a precedent and there's no 
turning back. 
This is not a restoration project. Mayer and the city are asking 
you to allow them to fill in a wetland for "an unspecified purpose 
within a residential zone along with an off-site mitigation plan ". 
Therefore it is not allowed under the Coastal Act. The Coastal 
Act also states that restoration if allowed should result in no 
loss of aereage of wetland habitat on the site• This project 
eliminates all wetland on the site and therefore is in violation of 
~ction 30411 of the Coastal Act. 
We an know wetlands are the lungs of the ocean and our 
Huntington ~ches were closed most of lost summer due to 
pollution in the ocean. Lefs not lose anymore of the 3% of 
wetlands we have left. They help save our ocean. 
Thank you. 
Eileen Murphy 
201 21't Street 
HB.CA 92648 
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CAUFORN\A 
COASTAL c6MM\SS10N 

California Coastal Commission 
South Coast Area Office 
200 Oceangate, 1Oth Floor 
Long Beach, CA 90802-4416 

Item No. Tu 7a 
Application Number A-5-HNB-99-275 
Nguyen Thi Trung 
21284 Beach Blvd. G208 
Huntington Beach, CA 92648 

Re: Permit Number A-5-HNB-99-275 
Applicant: The Robert L. Mayer Trust 
Appeal of decision by the City of Huntington Beach granting coastal 
development permit with conditions to fill 0.8 acres of wetland 
Hearing Date: Tuesday, April 11, 2000 

Dear Coastal Commissioners, 

· This letter is in support of the appeal by Commissioners Estolano and 
Nava of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway. 

I live in the neighborhood and have seen birds and other wildlife use this 
piece of wetland. 

I hereby present to you the petition signed by those who support the 
appeal. Furthermore, I ask you to preserve this wetland. 

Thank you. 

Sincerely yours, 

• 

• 

Nguyen ni TrungCOASTAL c:~~-~:~~ISSm·· 
,_ • 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND - .. 
. . 

We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support • 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. · 

~~V=tfijl&f* -z-uvr M4-UBL£ uJ. tfJ3. fi>;;'fb 
1-z;c;;:p f"ON t..JL..\' 'Z "Z.t ~ l ~t.JA c \ft.. l>4b 1 u.+l, • 

;. )- t)J ~ ~ s lOni,..- (p,/\.t lJ6 ,Ji,C/J, 

~ ~--·..v 9lt:>t ~~ .~ [1 ~.L<Cf&C. 
.J~ ~{\,.,cl4t:Q._.g 'tv( ~~~ . .)e.< ~u:.z ~ 

J'1 truu d ( - . ..2.tiX2 tJorx/16~ C/1 .q2-Co'J.' 

~~< &~UvCL\, i{tf2 &~,·J·J..f-t k~& ct2b~ l 

~1;zlf:Q~ 'iSJ~ ~r;· ':f'toAsYAf~N,ISSIOll. 
~k'1 c-c ""Q~t t:foJ; ,..r.,.7., 4 rw ~....z.t; C 

EXHIBIT # .E: .......... -----1 <i 
PAGE .'J.~ OF YP ..... 



PETITION TO SUPPORT APPEAL and PRESERVE WETLAND ,-·-.... 

• We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the penn it issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support • 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 

NAME 

~ fl\hD ~f f 
&ay MU 

ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support • 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntmgton Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support • 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland . 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support • 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wet1and West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 
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PETITION TO SUPPORT APPEAL and PRESERVE .WETLAND 

. -
We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 

. Coastal Commission to preserve this wetland. 

NAME ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support • 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

. Q • 
We, the undersigned, do hereby petititm the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland • 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway. and we ask the 
Coastal Commission to preserve this wetland. 

ADDRESS 
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PETITION TO SUPPORT APPEAL and PRESERVE WETLAND 

We, the undersigned, do hereby petition the Coastal Commission to support 
the appeal of the permit issued by the City of Huntington Beach to fill the 
wetland West of Beach Blvd., North of the Coastal Highway, and we ask the 
Coastal Commission to preserve this wetland. 

ADDRESS 
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D. Reguirementa for All Permitted DevelopmeDt 

Any propoaed project vhicb ia a permitted developmeDt ~•t al1o .. et tbe 
three statutory requirement• tDumerated belov, iD the aequence ahOVD: 

1. Dikina. filliDI or dred&iDI of a wetlaDd or estuary will ooly 
be permitted if there ia ao feaaibtelO teaa environmentally 
damacina alternative (Section 30233(a)). The Commisaion aay require 
the applicant to 1ubait any or all of the information de1cribed iD 
1ection 111. I. above. 

2. If there i1 DO fea.ible leas environmentally damasiac alternative, 
feaaible .itiaatioa mea1urea mutt be provided to minimize adverse 
environmental effecta. 

.. 

a. tf the project iDvolvea dredainc, m1t1cation meaaurea ~•t 
include at lea1t the followioc (SectioD 30233(b)): 

1) Dred&iDI aad spoils dhpoul aa1t be planDed and carried 
out to avoid sicnificaDt disruptioDll to wetlaad 
babitata aad to water circ.ulatioD • 

/ • 2) LimitatioDI aay be imposed OD the timiD& of the oper
atioD, tbe type of operation, the quantity of dred&ed aater
ial removed, and the locatioa of the 1poil lite. 

3) Dredae 1poila 1uitable for beach replenithment lhall. 
where fea1ible. be traolported to appropriate beaches or iato 
tuitable lon&lhore current 1y1t .... 

10 "Fea1ible" i1 defined in Section 30108 of tbe Act to mean • ••• capable of 
bein& accomplithed ia a tucceseful aanner vitbiD a rea1onable period of ti ... 
takin& into account economic, environmental. aocial, and technolocical factors." 
A feaeible lea• environmentally dam&ain& alteruative may involve a location for 
the propo1ed development wbicb ia off the project lite on laada not owned by tbe 
applicant. Feaaible under the Coa1tal Act i1 not confined to econo.ic 
con1iderationa. Environmental. social and ~echDolo&ical factors al1o 1hall be 
conaidered in any deut"'l.ination of feaaibility. 

11 To avo._ ti~t~ificaot dilruptioo to vet laad babitatl aad co water • 
eireulati~ the functional capacity ~·a wetland or ttt~ary muat be a&intaiaed. 
Functional capacity i1 diacus1ed on p&ll 17. 
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&) Other !litigation mea.auru ~~~ay""include opening up areas to 
tidal action, removing dikes, improving tidal flushing, or 
other restoration measures. 

The Executive Director or the Colllllliuion IIIAY request the 
Depart=en~ of Fish and Game to review dredging plans tor 
developments in or adjacent to wetlands or estuaries. The 
Department .. y recommend measures to aitigate disruptions to 
habitats or to water circulat-ion. 

~. It the project involves diking or filling of a wetland, re
quired ainimua aitigation raeuuru are the following: 12 

1) It an appropriate restoration lite is available, Che 
applicant shall submit a detailed restoration plan which 
includes provisions !Qr purchase and restoration of an 
equivalent area of equal or greater biological 
productivity13 and dedication of ~~e land to a public 
agency or otherwise permanently restricts its uae for open 
space purposes. The site shall be purchased before the dike 
or till development may proceed. 

2) 'fhe applicant •Y• 1n sOCM casu, be pent.itted to open 
equivalent areas to tidal action14 or provide o~~er sources 
of surf.ce water. 'f'hh •thoct of aitigation would be· 
appropriate if the applicant already owned filled, diked 
are&l which themselves were not environmentally ••nsitive 
ha~itat are&~ but would become so, if such areas were opened 
to tidal action or pro'f'i4ed with other sources of wrface 
water. 

12 Mitigation ••sures shall not be required tor t.aporary or short•term fill · 
01:' d.ild.ng, if a.nd only if a bend or other evidence of tinancial responsibility 
is provided to aasure that restoration will be accomplished in the shortest 
te .. ible time. For the purposes of this guideline, short·term generally aeans 
that the fill or dikes would be removed immediately qpon eompletion ot the 
coutructice of the project necessitati.ng the a.hort•term fill or diki119 (Section 
30607.1). 

1l Por a.n area to be of •equal or gr .. tar bioloC)ical productivity,• it ~t 
pro-ride equivalut or greater habitat ftluu to the same type and •ariety of 
pLult and anillal apeciea which ue the area affected by the proposal. 

14 •0pen111g up equivalent are .. to tidal action• •cs to per"'UlUU'ltly open to 
tidal action fo~r iotertidal wetland~ capa~le of proYidi!lg equ&l or greater 
bioloC)ical productiY1ty. Kitigation •asure• should re•tore areas which are no 
lonqer tUDctioniDg ill a manner beneficial to wetla.nd speciea. For example, 
returning a diked-ott, rorm.rly saltwater, but preaently treahwatar .rah to 
tidal action volllc! not couti tute 111 ti<;atioD. Bowever, i.alprovi.Ag t;...c!.al tluahug 
by r&:IIOviDg tide gatea, digging tidal chan.neu and clearing culverts llit;ht 
quality, 1t the Comaiasion determinu that •ucb actioD• would restore an art. to 
equal or greater habitat .-alue than the area lo•t· 
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3) However. if no appropriate re1toration aitea under • 
optiona 1 and 2 are available, the applicant ahall pay an 
in-lieu fee of aufficient value to an appropriate publi~ 
aaency for the purch&le and reltoration of an area of 
equivalent productive value, or equivalent 1urface area. 

Tbia third option would be allowed only if the applicant ia 
unable to find a willina seller of a potential reatoration 
aite. The public aaency may also face difficulties in 
acquirina appropriate aitea even thouan it baa the ability to 
condemn property. Tbua, the in-lieu fee aball reflect the 
additional co1t1 of acqui1ition, includina litiaation, as 
well aa tbe coat of reatoration. If the public •seney's 
reltoration project is not already approved by the 
Co..iaaion, the public aaency may need to be a 
co-applicant for a coaatal development perait to provide 
adequate aaaurance that condition• can be impoaed to a11ure 
that the purcbaae of tbe mitiaation tite thall occur prior to 
i11uance of tbe permit. In addition, such re1toration mu1t 
occur in the same aeneral reaion (e.a., within the 1aae 
1treaa, lake, or eatuary where the fill occurred). 

A preferred restoration proaraa would remove fill from a !ormerly 
productive wetland or estuar.y which is nov bioloaically 
unproductive dry_ land and would e1tabliah a tidal prism necessary 
to a11ure adequate fluahina. Few if any retto~ation projects have 
1been implement•d for a aufficient lenath of time to provide much • 
lcuidance •• to the lona-~e~ restorability of auch areat. Since 
tuch projecta necessarily involve many uncertainties, restoration 
1hould preceed the dikin& or fillin& project. At a minumum, the 
permit will be conditioned to aature that restoration will occ~r 
aimultaneoualy with p~oject construction. leatora:ion and 
maaaaemeat plana aball be aubmitted vitb the permit application. 

The reatoration plan ahould aene~ally atate wben re1toration work 
will commence and terminate, ahould include detailed. diaar._. 
drava to scale ahovina &ay alteration• to natural landfo~, &ad 
ahould include a liat of plant apeciea to be uaed aa well &I tbe 
.. thod of plant introduction (i.e., 1eedina, natural succeaaion, 
veaetative tran•plantina, etc.). 

Tbe aaaaaemeat plan would conatitute an aareement between the 
applicant and tbe Commission to cuarantee the wetland ia restored 
to the extent eatabliahed under lt&ted manaaemeat objec:ivea and 
within a apecified time fr .... 

The plan abould deacribe the applicant'• reaponaibilitiea in 
maintainin& tbe reato~ed area to a1aure the Coamittion that the 
project will be 1uceeaaful. The manaaement plan ahould aenerally 
include provitiona for a monitorina proar.a and for a&kina any 
neceaaary repairs or modification• to tbe mitiaation lite • 

• 
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The ApplicAnt should periodically submit reports on the project 
which give information on the tollowin9: 

- distribution and type of vegetation establi1hed 

- benthic invertebrate abundance 

- bird utaage and establi1hment of endangered specie• 

- fish and other vertebrate abundance 

3. Dikin9, fillin9 or dredqin9 of a wetland or estuary mu1t maintain 
or enhance the funtional capacity of the wetland or estuary [Section 
3023l(c)]. FunctionAl capAcity means the ability of the wetland or 
estu&ry to be selt-sustain.ing and to Mintain Mtu.ral 1pecia1 
diversity 15. In order to establish that the functional capacity is 
baing maintained, the applicant D.Jst demonstrate all of the follc:Minc;: 

a. That the project does not altar presently oceurrin9 plant and 
animal ,opulations in the eco.ystea in a manner that would impair 
the long-term stability of the ecosy1tea; i.e., natural 1pecias 
diversity, abundance and compo .. ition are essentially unchanqed as 
a result of the project. 

b. That the project doe• not harm or destr~ a 1peci.. or habitat 
that is' rare or endangered. 

c. That the project does not ham a species or habitat that il 
essential to the natural bioloqical functionin9 of the wet!and or 
•• tuary. 

d. That the project does not siqftifieantly reduce consumptive 
<••CJ•• fishin9, aquaculture and huntin9l or nonconsumptive <••9•• 
water quality and re1earch opportwU. ty) nlues of the wetland or 
estUArine ecosyst-. 

15 'l'he intention here il to convey the i.JIIportance of not only how •ny species 
there are but alao the 1ize ot their population~ (abundance) and the relative 
t-portance of the different specie• to the whole syst• Ccoarposition). It cannot 
be OV"ereaphuized that the pr .. ance of a species by 1Uelf is an inadequate 
indicator of the condition of a natural syst-. In a ~ealthy• wetland 
ecoeyst•, the aheolute number of indivi=ala or a specie• ud the nl.Ative 
nwaber compAred to other species vill depend on the size or the organiD and itl 
place in the food we.b (whAt it fee<S. on, what feeda on it, and whAt COIIIpetes 
with it for the same food or other resources l. Major changes in absolute or 
relAtive numbers of ao~~~e species will have far-reaching cc nsequencea !or the 
whole ecosystem because of their interactions with other species • 
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DEPARTMENT OF FISH AND CAME nETERHINATION • 
Cit 'l'H! STATUS OF THE IIUNTINCTON I£AQI V!TLAtmS 

• 

Introduction 

In .. kin& the aubject deter=ination, the nepart•ent of Fiah and Came has reaponded 

tO thoae specific consideration• •andated by Section 30411 of the California 

Coastal Act of 1976. Thia act acknowledges the Department of Fis~ and Came and th• 
• 

riah and Came Com=iasion as the princi,al state acenciea reaponaible for the 

establiahaent and control of wildlife and fiahery •anaaement procr .. a. Coaatal Act 

Section 304ll(b) atipulatet that the Depart .. nt, in conaultation vith the Coaatal 

~iaaion and Depart~ent of loatinc an~ Waterways, aay study decraded wetlands 1nd ~ 

identify thote vhich can be .ott fe•aibly restored in conjunction vith a boating 

facility, or whether there are "other feasible ways" to achieve restoration. 

Tbia report repretents the nepart .. nts' determinations recardin& the l:luntin~ton 

leach Wetlands pur1uant to Coastal Act Section 304ll(b). Thit report includes the 

followin& .ectiont: Sumnary of ~jor Findincs; Cer.eral Hittory; Extent of 

liatorical Wetland•; Pretent Statu•, nesicnation of Wetlanda and Criteria and 

Definition Applied; Determination of Decraded Wetland•; lestoration of Wetlands 

within the atudy area; and Feasibility of lestorinc and !nhancinc Wetlands within 

the atudy cea • 

.. 

. . 
..i.J. A 
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lumma;y of M1jor Findintt 
~·" .... ·. :, 

aaaed upon es .. inacion of hiatorical .. ppina. esiatina bioloaical 4ata, and upon 

tbe definition• and criteria outlined herein, the Departaent find• that of the 

162.6 acre• within the atudy area, 149.9 acre• are hiatoric wetland .nd 12.7 are 
·• 't-

~iatoric uplend (Table 1). We find that of the 149.9 acral of hietoric wetland 

within our acudy area, 114.7 acre• (76.5%) continue to function •dably &I wet landt. 

The Depart•ent finda tbat all 114.7 acrea of wetland identified are de&raded •pur• 

tuant to the definition eatabliahed herein. lovever, we alao find that 113.9 of 

theae 114.7 wetland acre• (99%) provide either hi&h or aoderate habitat value• to 

vetland•aatociated birda. Further, the Depart .. nt fiada that aajor restoration 

effort• vould not be required co rettore and enhance wetland valuea on 114.7 acres 
) 

Identified ia thia report. 

S... biatoric vetJanda (31.2 ac) located aoutheast of leach Boulevard have been 10 

aeverely deara~~d that they ao lonaer function viably 11 wetlands. The.e foraer 

wetlands however, provide an escellent potential opportunity for restoration. Mott 

of the foraer wetlands (17.6 ac.) in thia area •11 be feasibly rettored with les 1 

than ujor effort while oely 10.7 acre• are not fealibly restorable. Historic 

wetland• (4.1 ac.) located welt of leach loulevard have alao underaone aevere 

dearadation. Of theae hietoric wetlands only 0.1 acrea continue to function at 

wtlandt. However, tOM foraer wtlanda (1.4 ac.) adjacent to thit li.te could be 

~atored to create a 2.2-acre freahvater urah • 
• 

. 
• 

EX:··m:.IT # __ G _____________ _ 
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TABLE 1. Historic wetlands and uplands within tbe Jluntington Beach wetland•• 

City ot Southern 
State ot ldllla Land llunttngton California . 

ClftSS California Thora,e & Water Co. Ocuch Edison Total 

I. Historic Wetlands (acres) 
A. Non-degraded wetlands - - - - - ,0 
D. Dcgrndcd but viably 

functioning wetlands. 
t. Providing documented 38,8 lt4.6 15.3 - 15.2 li).9 

high and modernte 
Iuthi tnt value to • wet1nnd-associoted 
avifaunn. 

2. Providing low value - - - o.s - 0,8 
for wetland-associated 
avi fmmn and areas 
not yet thoroughly 
evaluated. 

Subtotal 38.8 ltla.6 15.1 o.s 15.2 - 1! ... 7 ..., m ("") 
;-.... '-··" 0 ,.-·, 

(.) ~'C > c. Historic wetlands no m ,_ J (/) 

-·l -f longer viably functioning jS:'.;o 

i+.n r- as wetlands. 
• M t. Restorable 9.6 0,6 8.3 .... a.o at.9 

0 !0 ~- ';.) 

;:z~~ 2. Not Restorable 5.9 - 2.9 2.6 1.9 .,., •n ! ···•.at 
=~~~-"" 

' '"'"'" Subtotal 15.5 0.6 11,2 4.0 ).9 )5.2 :~: t,-·; 
' ' {..»".) . . .-_,.or; r; r,: ) Historic Wetland Total 51f.3 45.2 26.5 4.8 19.1 ... ,., .} .. ,_ .. --- (acres) 

II. Historic Uplands (acres) 12.5 - - 0.2 - 12.7 
• .. .... 

GltAND TOTAL 66.8 lt5.2 26.5 5.0 19.1 162.6 
. ------

(acres) 
"--

• "-,, 
~-~~ 

-·- • • 
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fresh/lnckhh Vater Marth• A vet land, u preYioull)' defined, allhibhiq 'a 'water 

' I' ~. ' 

te&i .. which aaintainl Ye&etatiOD which ia Cypicall)' edapted tO frelh or brackith 

water c.ondhiona. for the purpoaea ,of thb report, the freah/braclr.iah vacer aarah 

•••lanation includes areaa which are at leatt lOZ weaetatad end vhere · 
•. 

fre1h/bracki1h Water plantl predo.inata. freah/brackiah Vater aarah indicator 

pl1nt •peciea include tpin)' ruah (Juncua acutua), eedae (~vperua ltp.), bulrushes 

(11/12!M1VI(KYD(~2/3+dh)* 
• 

Ve aaain refer to the Co11tal Act wetland definition: •tanda within the Coa1t1l 

Zone which aay be covered periodically or per.anently vith ahatlov water and 

include aaltvater aarahea, freahveter aarahea, open and cloaed brackiah vater 

aarahet, ava•p•, au~flau and fena. • Claarl,, vetlanda claaaUied in th~• report. 

and on the acco•p•nJina aap aa •coaacal aalt aarah" and "freah/bratkiah water 

.. rah" are vetlanda by eaplicit incluaion in the Coaatal Act definition.' 

are periodically inundated and saturated on a eeaeonal batia and are, therefore, 

alao wetlands by COattal Act definition. Additionally, it la reaaonable to 

conclude that periodicity, u it ia referred to in Coaatal Act Section 30121 aean• 

often enouah to support a do•inanee of plant epecfea adapted co, or tolerant or 

invndation, and often enouah to laraety preclude the arovth of ptanta vhich are not 

ao .. apted. All •••• cletianated a wt land• in ttaia nport •• on tt,e 
• . 

acco.panyina aap eahibit acoloaically doainant plant apeciea vhich are both 

.. tolerant of 81ld dependent upon periodic: inundation or 8Ubatrate aaturation • 

' , 
• 

*USFWS clasaification ayacea 
• 
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Determination of De1~aded Vetlandt 
., • !.JI t ·~. 4 :· • r -

.. 
Jeitber Section 30121 of the Coastal Act nor the u.s. fiah and Wildlife Service 

Vecland Clauification Sy•t• clefine or diac.au •de&raded wetlands." Hovever, PRC 

Section 30233(a)(l) reco&niae• the existence of tuch areaa, and 1tate1 that these 

areas 1hall be identified bJ the Departaent of Fi1h and c .. e. Iaplicic in this 
• • ... " -" -·:,.. '· #~ .;·· ~ •• - • 

.. ndate it that the Deplrtaent auat clefine "de&raded wetland•" 1ince undefined .. 
areas c1nnot be identified. 

The word "de&nde" has nveral clefinit ions. Soae of these definir ions are 

extreaely necative and, therefore, ina4eq.aace to enable thia Departaent to eapha

alae the •i&nifi~•nt wildlife walue1 which exiat in .,ny "decraded wetlanda." 
,,. ' 

therefore, froa the v1rious definition• avaihble, ve h1ve concluded that the 

followin& definition of the tera "de&raded wetland" ia &I ecolocically accurate a 

clefinicion as is possible: 
' . .,...r ........ 

De1nded Vet land - A vet land vhi ch hu been altered by a an throu&h i11pa i r..,.nt 

of 1o.e phy1ical property and in which the alteration has re1ulted fn a 

reduction of biolocical coaplexity in ter.a of 8peciea diversity of vetllnd

aasociated apecie• which previously existed In the wetland area. 

Ve .. phaaiae that thit definition i1 to be applied only ~en the alteration is 
• 

induced bJ 11an, and ia not aeant to apply to natur1l euccession from a c~plex to a 

·wore •i•plified wetl•nd communitJ • 
• • 

. 
• 

. . 
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•i•torically wetland. 1bia hiatoric wetland area vas tidal in nature. Theae 

.. clanda vera once populated by a hi&hly diver .. coepliaent of oraani~•• ~ich . . . 

lllbabhed a diver•• a11eablaae of ~oloaical c.,_unitiea aiailar to' -t~~ae ~~eaent 

today lathe wetland•. of Anaheia Jay, Jolaa Chica .ad Upper levporc Jay. today, 
. ' ' . 4 

esiatina wetlands in the etudy area are eaaentially non-tidal in nature. fiah, 

Mllulct, and other aarine and e1tuarine ~raanbas have. been laraely eUainated • 
• 

the 114.7 acre• of existiaa wetland il populated by a lell complex ~oup of 

oraaniaas than that vhich previou1ly exiated due co the iapairaent of tidal and 

freahvlter flov by con1truction of dikea and PCH (in the 1tudy area). Ve find that 

theae 114.7 acres of vetlanda are dearaded. 
• . . \ • ·. · .. · ...... 

Tbb dearacted vetlanda determination b not Mane co laply that these non-tidal 

wetland• do not provide aianificant wildlife values aor that they· are· not hi&hly 

productive. ln face, pickleveed-doainated talc aarahea are .-ona the .Oat 

productive aat~r•l plant co.aunitiea on ••rth. Althou&h ve have noc conducted 

extensive aeasure .. nta of productivity in the atudy area. preliainary aeaaureaents 

conducted by Dep•rt .. nt personnel in 1979 indicated a net annual productivity on 

the order of 1500 I• dry vt/a2/yr in the pickleveed-doainated aatt aarah of the 

etudy area. We eaphasiae that thb fi&ure ia not definitive due co the curaory 

aature of the atudy. Hovever, thia fiaure ia co.patible with the findina• of other 

.. eland eeoloaiats on the veat coaet. Jn aenerat. latieo~ia-doainated hiah aalt 

.. rah in restricted or non-ridal vetlands exhibit• a aean annual productivity of 

be __ tween 1000 and 2joo I• dry vt/a2/yr (Eilers 1980) dependina upon the aethod of l .. , 
calcul1tion ueed. 

• 

• 
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water-•••ociated birda ahould be .. intained. That ia co .. y that aoae aeasonally 

flooded wetlands ahould be •aintained or created. 

The portion of the study area (5.0 ac.) veat of leach loulevard, conaists of 0.8 

acres of fresh/braekith vater •arah and 4.2 acres of foraer wetland and upland, of 

which 1.4 acre• are restorable as wetland. The 0.8-acre pocket of freshwater 

wetland has been dearaded because of ita reduced ai&e, confiauration, location and 

overarown condition. In order to effect restoration of thia ~eland auch chat 

wildlife values are iaproved, it vould be necessary to both expand its size and 

decrease the ratio of vecetated to non-vecetated wetland. In this reaard. it would 

be hi&hly advantaceoua co create non-vecetated open-water area of rouchly a 4-foot 

depth. Thi• 4-foot depth vould be adequate to laraely preclude invasion by 

cattaila. Lastly. the wetland in this area ahould be fenced. 

Thia freahwater vet hnd could feuibly be reltored to 2.2 K (O.Bae of existing 

wetland and 1.4 ae of restorable hiatoric wetland). However. if offaite •iti&ation 

i1 deeaed neceaaary for thia freahwater pocket. the followina conditions mutt be 

•t: 

(1) Continue to allow freshwater urban runoff fro• the trailer park to flow to th~ 

(2) 

wetlands aoutheaat of leach Boulevard • 

• 
The new aiti&ation site ahould result in creation o- at teart ,.2 ac~es of 

vet lands which ia presently the potential reatorat ion acre~A~PAle[;Q~\':rdS~lUN 

. . 
EXHiBIT # .. 0 .............. . 
0.\r..l= 01 OF "t-:L .. 
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(3) The tite cho1en ~•t be non-vetland in ita pretent condition. 

(4) The vet land delirn, location and type Ci.e. fruhvate'r) autt be approved by 

feasibility of R~storing and tnhanein~ Wetlands vithin the 

luntington leach Studv Area 

Pursuant to Coattal Act Section 3041l(b) this Departmpnt it authoriaed to study 

dearaded vetlandt. Once this study ia initiated, ve are required to addre11 

etaentially three consideration•. The•e considerations are diacussed belov • 

A. Section l0411(b)(l) 

This Coastal Act Section require• the Depart•ent to determine whether .. jcr 

restorttion effort• vould be required to 'restore the identified dear•ded vet-

laeda. Ve find that •ajor rettoration effort• are not required for the 113.9 

acre• of exittin& wetland located touth of leach louleva'rd. Thete vetlands 

could eaaily be enhanced by reestablithin& controlled tidal fluahinc due to 

their esiatin& lov elevation (leas than 2 ft. MSL), their i~ediate adja:ency 

to the tidal vatera of the flood control channel, and the d.monatrated e•~e 

lftd efficiency vith which thia vater aay be uaed for reatorative purposes. 

With respect to the 0.8 acre• of exittinc vetland loctted vett of ~ach 

• 

loulevard, th. Department hat found lov tpe by vetland-auoeiated birds on • 

' thit ,.reel. Bovever 1 ve find that it ttill function• aa a freahvater _.rsh. 
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• It appears that its ~latively low wildlife use it associated priaarily with 

itt tmall tize and itt overcrovn condition. Thia wetland area could be 

efthanced by increaain& both itt aiae and the ratio of open-water co vecet•ted 

.. eland areas. Ve find that these rettorative ee11ures are all ainor, and 

therefore, can be feasibly acco.,liahed. 

Ve note that the atudy area affords a tremenduua opportunity for restor1tion 
• 

of bittoric wetlands. Of the 31.2 acret of former wetlands located toutheast 

of leach Boulevard, the Dep1rtment finds chat aott of thete (17.6 acres) could 

•• restored in conjunction vith enhanceeent of the existin& wetlands and vould 

not entail a aajor restorative effort. 

for the above reason•, the Department finds that 114.1 acrea of vetltnd can be 

• restored without cajor restoration activitiet. In addition, a potential 

opportunity exists to restore approxieately 19 acre• (17.6 ac. eoutheast and 

1.4 ac. vest of leach Blvd.) of former wetlands. 

1. Section 3041J(b)(2) 

The consideration aandated of thia Departeent purauant to Coastal Act Section 

30411)b)(2) apeaks in terms of ainimum and aaxiaua. It ia obvious to us that 

a .. atinc facility can be of aufficiently .. all aiae that a restored wetland 

area aeetin& the ainiaua 75% area requireaent of Section 30411(b)(2) can be 

_.intained 11 a hi&hly productive wetland in conjunction vith 1uch a project. 

lotvithstandin& thia findin&, the Departaent believes that a boatin& facility 

4llt 1• aot a feasible uae within the 1tudy area, and that a boatin& facility is 

. . 
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aot the leatt environ.entally daaacinc .. ana of enhancinc or ~•torinc the 

wetlandt due to their proxiaity to the flood control channel and the apparent 
.. 
eate with vhich they aay be ~•tared. 

C. Section 3041J(b)(3) 

Purtuant to Coaatal Act Section 3041l(b)(3), the Deparcaent ia required to . . 
deteraine hov restoration and enhanceaent of decraded wetland• can aost .. 
feasibly be achieved. The tera "featible" ia defined in Coastal Act Section 

30108 as follovs: 

Feasible - Capable of beinc ~coapliahed In a auccesaful aanner within 

reatonable period of ci .. takinc into account econo.ic, environ•ental,~ 
aocial and technolocical factort. 

Aa indicated previously, it ia our concluaion that fra. a cechnolocical at vell as 

environaental,pertpeccive it ia possible to .wifely re1tore and enhance the 

exiatinc wetlands at described. ln addition, Coastal Act Section 30108 require• 

the consideration of eocial and econoaic factora. Since the analyaia of the 

feaaibility of restoration activities in decraded wetland areal it required of thia 

Depart .. nt pursuant to Section 3041J(b)(l), lt follovt that the Departaent auat 

aakl faaaibility deterainationa bat_. on aocial and econoaic factor• ., well aa 

eu.ironaental and technical factor•. 
.. - .... ·.-1; 

.What h aeant by .. aoeiat factor•" il ftDt precilely clear to thia D&ltartaent, ~ . 
however, after careful consideration we conclude that the only potentially necative 

• 
• 
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and arauably 1ocial effect• of wetland rettoration ia the ttudy area appear co 

relate to flood problem• and .otquito production probleaa. 

CoD1iderina the esittin& potential probt .. of floodiaa, the Departaent believes 

that if culvert• with •elective vater control atructuret •• vell •• dikes vere 

conttructed to protect the trailer park, PCH, where necestary, and perhaps leach 

Boulevard, the esittina threat of floodin& could ectually be decreated. These 
• 

4ikes would be conttructed in aatociation vith a restoration project and would 

effectively and tafely increase the potential atoraae cap1city of water in the 

eubject area. Thit increated atoraae capacity could involve aeveral hundred 

acre•feet of water vhich under exhtina conditione aiaht caute duaaae not only to . . ' . "'' ~·-.<-' .... ·. -. '· 
the areas identified above, but alto to reeidentief and ·~~erci:at u1e1 located 

ialand fro• the flood control channel • 

. I -· • • 

1f appropriate dikiaa and .. tective water control atructures and culvert• are used, 

·cbe Department find• theae reatoration activities feasible takina into arcount the 

aocial factor• 111ociated with flood threat. 

The Depart .. nt finds that the re1toration project outlined above (which 

incorporates increaaed tidal flushin& and the ettablithment of a considerably more 

co.ples aroup of aarine aad ettuarine•oriented oraania~s) vould effectively 

4ecrease .otquito production. The coabiaed effect of fncreated aalinitlet and a 

aore CODstant water reai.e vould allow the pretence of ye•r-round active aosquito 

aredatort (Californ~a killifith, toptaelt, Cembusia. etc.) and would tend to 

eliainate thoae environment• wherein .oat aosquitoes thrive (leynolda, 1983) • 

• Therefore. the Depart .. nt fiada that the rettorarion activitiea outlined above are 
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faatil>le takin& into account the eocial factor• a11ociaced vith aoaquico .... 
. :...····· 

laaardioa the econoaic feaail>iliCJ of wetland reetoration, the Departaent concludes 

cha: activitiea apecificallJ related to reetoration vould be relativelJ inexpP.nsive 

co accoapliah. Such ectivitiea could, •• previoutly indicated, include auch ainor 

rattorative aeasures as the placeaent of culvarta, liaited channelization, and 
• 

erection of necestary peripheral diket. 

. -. 
lo 1u..ary, baaed upon the atated re•aona, the Departaent conclude• that the 

reatoration plan outlined above ia feaafble aa the tera feaaibility ia defined in •• .. ·.; "' - .. 1~ 
........ -...., ... -~ .. · .. -; 

Section 30108 of the Coaatal Act. 
,., .- t ... ,.. : 
~·· 

le eddition to deterainin& the feasibilitJ of wetland reatoration, Section 

30411(b)(3) require• thia Departaent to deteraine if the aott feasible aeana of 
. ' ~~:.·. 

retto,ation involves a ~atiaa faciliciee project or Whether there ~e other 
. ~ .• 

faaeible aeana of reatorin& wetland valuat. In reapondina to Coaatal Ace Section 

J041l(b)(2), the Depart .. nt haa already deterained that a ~atin& facilitiea 

project la not the aoat featible aeana of effectlna reatoration. Thia i1 baaed .. 
upon the deaonatrated eaae of rettorin& wetlands bJ utiliain& the edjacent 

cldally-influenced flood control channel in conjunction vith aelective vater 

cootrol atructurea. Therefore, the folloviaa discueeion ahall conaider other ~•n• 
• 

of reetorin& and enhaneina v.tland vaJues in the study area. 

rocueioa upon that portion of our •tudy ~rea between leach loulevard and the Santa, 
• 
• 

ADa liver, there are (aa prewioualJ iadicated) 17.6 acre• of re1torable for.er 

• 
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.. eland• Cukin& into account the envi rom~ent ally aentitive nature of the 2.9 acre• 

adjacent to lrookhurat Street and our de1ire to retain thete 2.9 acrea a1 upland). 

Of chete 17.6 acret, 6.7 acre• are ovned by the State and 10.9 acre• are in private 

OWDerahip. Of the 14.5 acre• of non•aansitive, non-rettorable property located 

.. tween leach Boulevard and the Santa Ana liver, 4.8 acral are in private ownership 

aDd ~.7 acres are owned by the State. Of the 10.9 acrea of ra1torable fo~r 

wetland in private ovnerahip, 5.1 acres do not appear to be developable 1ince they 
• 

are acatterad throuchout the atudy area, conaitt of .. all parcela, and are 

aenerally contained within exiatin& wetland areaa. Additionally, there ia a 5.1 

acre area adjacent to levland Street of Vhich 4.3 acres were filled and acraped in 

1911. Althouch theae 5.1 acr•• are no~ preaently vetlandt, they are nonetheless 

eaaity nnora~le a• vetlanda. On the ocher hand, all 9.7 acre1 or' ..On•1enshive, 

aon•reatorable property owned by the State appeara to be developable and desirably 
• 

~ ' •. 

located for development because theae 9.7 acre• front direttly on Pacific Coaat 

li&hway. For these reasona, the Departaent recommends the follovin& aeana of 

faaaibly restorin& and anhancinc wetlands Yaluea in the area between leach 

louleYard and the Santa Ana liver: 

J. Restore and enhance 113.9 acres of exiatinc wetland. Specifics of this 

reatoration concept were previously diacuaaed. 

2. lettore the 6.i acrea of reetorable foraer wetland owned by the State. This 
• 

aerea&e could be eaaily reatored 11 a function of the restoration plan outlined 

pre•ioualy • 

• 
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environaentally aensitive upland J. letain and enhance the esittin& 11.6 acres of 

babitat all of which ia preaently in State ovnerahip. 

4. Arran&• to eschance the 9.7 acres of atate-ovned. non•aensitive, 

eon-restorable, and apparently developable property for all or portions of the 

10.9 acre• of reatorable foraer wetland in private ownership. Theae 10.9 a'res 

would, by virtue of their elevation and location, be alaoat effortlessly 
• 

restored in conjunction vith raatoration and enhanceaent of other restorable 

and esittin& wetland areat. 

'· Perait development of the 4.1 acre• of non-senaitive. non-restorable property 

in private ovnerahip. 

Shiftin& focus to the portion of our ttudy area vest of leach Boulevard. there are 

o.a· acres of esistin& wetland and an additional 1.4 acres Which ••1 be easily 

restored aa wetland. Aa pr•vioualy indicated, the Depart.ent conaidera on-site 

restoration of these 2.2 acres to be feasible. 

tn avmmary, eatabliahment of an upland/wetland ecosystem of 126.3 acres conaiatin& 

of 114.7 acres of vetland and 11.6 acres of environmentally ••nsitive upland is 

feasible aince this eystem i1 preaently functionin& vithin the atudy ar••· It 

appear• that it i• feasible to eatablith an upland/vetland ecoayatea of aa •uch aa 
! 

145.3 ecres in aiae consistin& of 133.7 acre• of.vetland and 11.6 acre• of 

•nvironmentally sensitive upland if the five 1tep1 liated above are followed. This 

courae of action would additionally result in private developaent of 14.5 acret 
) . 

• 

. . 

• 

• 
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.. tween leach Boulevard and the Santa Ana liver and 2.1 acrea of City ·devetopaent 

within the 162.6 acre atudy area (Fiaure ~!·~. 

Lattly, reaardina the 16.4 acre area ~unded by Revland Street. the flood control 
.. 

c~annel, and the fuel atoraae facility, thia area involves apeciel eonaideretions • 
• 

.6.1 previously aentioned, 1.3 of theta acrea vere re'cently tilled and ere involved 

ie litiaation. A further 4.3 acre• of wetland vere filled end tcraped in 1981 
• 

without benefit of a Coastal Developaent Peraic. Aasuaina that Chit 4.3 acre area 

ia not recoloni&ed by wetland veaetation, or doet not otherwise reesteblith ittelf 

aa a vetland in the future, and further 111uaina developaent of all or portions of 

the 5.1 acre are• near Kevland Street (of Which the 4.3 acre area ia p~rc), then 
i 

nat oration of the balance of the 16.4 acre parcel ahould be required· ... a 
• 

condition of any Coastal Development Perait approved for develo,-ent of all or 

portions of·the 5.1 acre area. 

Thi1 concludes our foraal deterainations for this area pursuant to Coastal Act 

Section 30411(b). Plea•• knov the Departaent reaain available to anaver any 

•ueation concernina thia report. 

CU;~STAl .COMMISSION 
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ltRDS OF THE HUNTINGTON lEACH. VETLANnS ~·~ '),1 :• 

!bete bird apecies are knovn to occur in the 1ubject wetland 
lilt is not intended to be exhauttive. The list i• bated Oft 
obaervation by the Depart•ent and other reliable aourcet. 

area. the follovina 
IJCtual field · 

Vaclin& birds: 

Jurfac• ducks 

Great blue heron 
Great earet 
Snovy earet 
Cattle earet 
llack•crovned ni&ht heron 

Mallard 
Jorthera Pintail 
Green-vin&ed teal 
llue-vin&ed teal 
Cinna•on teal 
Aaerican viaeoa 
lorthern Shoveler 

Arde• h•rodiaa 
Cas~erodsus albus 
Egretu thula 
lubulc:us sbu 
Myc:ticor•~eticorax 

~ platyrhynchot 
Ann acuta 
Anil-c-.,.-.-cc:-a 
Ana!l dJaCOTI 
InH' cyanopura 
InH' amnicana 
5 clxp•ata 

.. 

• Divina ducks 

• 

Stiff-tailed ducks 

Leuer 1caup 
Surf ICOter 
Bufflehead 

Iuddy cluck 

Aythza affini ,· 
M•lanltta perspicillata 
iue•phall alb•ola ·· · · 

lites, h1vks, falcons (observed foraain& in wetland areaa) 

.. 

llack-ahouJdered kite 
led-tailed havk 
Jorthern harrier 
Aaerican k.,tel 

Jeaipalaated plover 
li lldeer 
llack-belliecl plover 
Lone billed curlev 
Vhiabret 
Willet 
Greater yellovtea• 

!tanua e••rul•u• 
Juteo j~mait~n111 
Circus cyaneus 
Faleo aparv•riu, 

Chtradriut trmipalmatut 
Char8drius voctferus 
PluvtaJjs tquatarola 
Num~nius am~riranus 
Mu~naus phacoput 
Catoptrophorus srmipaJmatut 
fri ftJt:l ae·J •no J t'ucua 



.. -: .. ·,. ..... 
• 

Jhonbirds 

.. 

Calls and terns 

Leaat eandpiper 
Dutalin 
Veacern eandpiper 
Marbled aodvit 

. Aaerican avocet 
llack-necked etilt 
led-necked phalarope 
Dovitther tpp. 
Wilton's phalarope 
lataderlina 
Leeser yellovlea• 
Letter aolden plover 
Spotted aandpiper 

• 

Veatern aull 
Herrin& aull 
California aull 
lina-bi lled aull 
lonaparte'• aull 
Beenaan'a aull 
Forner • • ten 
California least 
C&lpian tern 

tel"ft 

_,._ 

Ki1cellaneous v•tland-related apeeies 

American coot 
leldina't aavannah tparrov 
led-vinaed blackbird 
lared Crebe 
Double-crested coraorant 
lelted kinafiaher 
Marth wren 

EXHIBIT # .. Q .........• 
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Calidds ainutilh :. 
Caltdru alptna 
Cahdru ••ur1 
timou fedoa 
Reeurvirostra american~ 
Rimantopus •~x1e~nus 
PhaJtropus Jobatus 
L1mnodromus app. 
lialaropus tricolor 
Calldru alba 
"!!!!T~r..,.t n-11: ,-,~.J i'V"rr'e 1 

Piuvlalss dom1niea 
Aetitis ••:ularia 

tarus oteidentalia 
£arus arstf'ntatulll 
Larus caJiforn1cuA 
Larua delavar~n-ia 
£1rus phsladelphaa 
Larus heermann1 
Sterna forstt'l"' 
Sterna antallarum brovni 
Sterna ca!llpia 

Fuliea ~ricana 

• 
Passereulus aandvicht'nais beldinti 
A!elatus phoense~us 
Podiceps ni~~:rieoJJas 
Phal~eroeorax aurttus 
Ceryle alcvon 
Ciatothorus palustria 

Miscellaneous apecies not directl1 related to wetland habitat 

~. 

Mournin& clove 
Aaerican crow 
Jorthern .ockin&bird 
European atarlina 
ln&l ilh aparrov 
Weatern eeadovlark 
Bouae finch 
American aoldfinch 
.... er aoldfinch 
'one ap.rrov 
Cliff tvallov 
lam avallov 
Yiolet-araen tvallov · 

Zenaida aaeroura 
Corv~• brachvrhvnchos 
Mimus pol~Rlottus 
Sturnus vultaria 
Paas•r dom.lti~UI 
Sturn•lla n•alecta 
Carpodacua ~~•1~anu1 
Cardu~Jis tr1at11 
Carduelis psaltr11 
k~loapiza aelod1a 
Hirundo 21rrhenota 
liirundo rust; ea 
Tachvein•t• thalassina 

• 



' ' . . ... .. 
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• 

• 

• 

•orthern louch-vinaed .wallow 
lank awallov 
toccerhead ahrike 
•or them f1 icker · ~· 
Ann•'• humain,bird 
llack phoebe 
lock dove 
Iaven 
Vhite-crovned aparrovn 
Vater pipit 

. Tel low rueped warbler 
Jrever'a blackbird 
Jrovn tovhee 

'.' . 
.... . . 

• 
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ltel&idoptervx serripennia 
Iipari• ripastia 
Lanius ludnvtctanua 
Colaptes auratut 
Calypte anna 
lavornis~ricans 
Columba hvh 
Corvus corax 
Zonotrichaa Jeuco~h~vs 
Anthus so1noletta 
tiendroic~ coronat• 
lupha~us cvAnocPonaJus 
Piei lo fuscus 

. " 
•• ~ ...... .._,. ... ,....,.,·· II" 

• 

• 
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CALIFORNIA i:OASTAL COMMISSION 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 114105· 2211 
yotCE AND TDD (415) 104· 5200 
FAX ( 41$) 104· 5400 

TO: 

FROM: 

) 
M·EMORANDUM 

Meg Vaughn, Teresa Henry, 
Long Beach 

John Dixon 

• 
SUBJECT: 

DATE: 

Huntington Beach 'Waterfront Development• 

November 23, 1999 
EXHIBIT # ·---~-----········ 
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LSA Associates has done several field studies to determine the extent of wetlands on the subjed 

property. In their original delineation 1, they argued that a large portion of the site was not wetland 

based an hydrological analysis and concluded that 0.60 acre was waters of the U.S. and adjacent 

wetland. Upon visiting the site on October 14, 1999, I found that several areas, which had not been 

delineated nonetheless, had a preponderance of hydrophytic vegetation. These areas had relatively 

discrete boundaries where different vegetation types abutted and I requested that the applicant 

prepare a supplementary report which showed these areas in separate polygons on the map and 

which discussed them separately. This was done and presented in a reporf which concluded that the 

total wetland area was 0.57 acre, again based on a delineation that excluded those areas that had a 

preponderance of hydrophytic vegetation but for which the applicant's consultants concluded that 

there was a lack of wetland hydrology. The new polygons were coded for the dominant species but 

did not indicate the relative abundance. At my request, LSA gathered the latter information and 

provided it to me on an annotated map on November 15, 1999. 

Data for the transitional areas in question are provided in Table 1. In the field, the vegetation tended 

to trend from pickleweed to alkali heath+saltgrass to saltgrass+bermuda+brome grasses as one 

moved from the west central to the east central and northern portions of the site. The delineated 

areas in the November 3, 1999 report add to 0.58 acre. In addition, I consider the wetland area to 

include those polygons in the central portion of the site which contained alkali heath and were 

designated 'W3,T6", "T6, T8, TT, "T8, T6", ·Ts, T6, T7,W3"; the polygon on the eastern edge ofthe 

site designated "T8, TT (saHgrass between patches of pickleweed), and the patch of willow in the 

southeastern portion of the site designated "T2." These polygons have a total area of 0.116 acre. 

• 

1 lSA. 1998. Biological resources evaluation and jurisdictionaVwetland delineation for the waterfront • 
development site, Huntington Beach, CA. Report to Robert Mayer Corporation dated February 4, 1998. 

2 lSA 1999 letter (Subject: Waterfront Development -Wetland analysis according to coastal act wetland 
definition) from Art Homrighausen of LSA to larry Brose of Robt. Mayer Corp. dated November 3, 1999. 
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Table 1. Vegetation in polygons within transitional areas. Bold areas designated as wetland in this 

memo report . 

Polygon Area Percent Percent Percent Percent Percent Percent Percent 

(Roughly N to S) (ac) Pickleweed Alkali Heath Salt Grass Bermuda Heliotrope Arroyo Ripgut 

(Salicomia (Frankenia (Distich lis Grass (Cressa VViflow Brome 

virginica) grandifolia) spicata) (Cynodon itJUxillensis) (Salix (Bromus 

dactylon) lasiolepis} diandrus) 

Wetland Status - OBL FACW+ FACW" FAC FACW FACW UPL 

N:U3 0.086 0 0 0 0 25 0 75 

N Central: 
0.092 0 0 70 15 0 0 15 

U3,T8,T7 

E Central: 
0.087 0 0 70 15 0 0 15 

T7,T8,U3 

Central: 
0.047 0 85 7 8 0 0 0 

T6,T8,T7 

Central: T8,T6 0.019 0 20 80 0 0 0 0 

WCentral: 
0.031 60 20 15 

T8,T6,T7,W3 
5 0 0 0 

BetweenE 
0.015 0 0 75 

channels: T8,T7 
25 0 0 0 

SE: T2 0.004 0 0 0 0 0 100 0 

*questionable 1nd1cator status at 1nland s1tes 1n California 

There are two additional transitional areas in the north central and east central portions of the site that 

are questionable. These are designated "U3,T8,T7" and "T7, T8, U3" and cover an area of 0.179 

acre. I consider these polygons to be upland areas based on the admixture of upland grass, the poor 

indicator status of bennuda grass, and the broad moisture range of saltgrass in coastal California. 

I estimate the area of wetland to be 0.696 acre. Should the Commission decide that the other 

transition areas with a preponderance facultative wetland species are also wetlands, the total area 

would be 0.875 acre . 
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Table B • Summary of Performance Criteria 

Plant Material 

Freshwater 
Marsh Plantings 

1 month 

90% survival 

3 months 

90% survival 

Survival/Cover 

6 months 1 Year 

80% survival 40% cover 

2 Years 3 Years 4 Years• 

50% cover 60%cover 70% cover 

Native Wood- 90% survival ' 80% survival 70% survival 20% cover 40% cover 50% cover 60% cover 
land Plantings -
Native Sage 90% survival 80% survival 70% survival 25% cover 45% cover 60% cover 70% cover 
Scmb Plantings 

Seed 
Mixes 

n 
0 
> ":. -1 
:J':;<> 
r-

""' ('.;::, 
--.. :r·. 
?' -(I' 
" -c: 
~ 

Adequate 
germination 

25% cover in 
any400 

square foot 
area 

Common Name 

California Jive oak 
Engelman oak 
California walnut 

Western sycamore 

Fremont cottonwood 

30% cover in 40% relative 50% relative 60% relative 70% cover in 
any 400 cover in any cover in any cover in any any 400 

square foot 400 square 400 square 400 square square foot 
area; foot area; foot area; foot area; area; 

Tree Height 

Scientific Name 

Quercus agrifo/ia 
Quercus engelmanni 
}uglans californica 
Platanus racemosa 

Populus fremontii 

Averase Heisht (Feet) 

3 y~al"S __ ~years 

8 10 
8 10 
9 12 
12 
12 

18 

18 

Standards during fourth and fifth years must be met without human support (e.g., irrigation, weeding, herbivore control). 

• 12J2J98(P:\TII.M831\MITPLAN\Cill11UUA. TUL) 
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