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STAFF REPORT: REVISED FINDINGS 

LOCAL GOVERNMENT: County of Orange 

LOCAL DECISION: Approval with Conditions 

APPEAL NUMBER: A5-IRC-99-301 

APPLICANT: Irvine Community Development Company 

AGENT: M. Andriette Culbertson, Culbertson and Adams 

PROJECT LOCATION: 

DATE OF COMMISSION 
ACTION: 

COMMISSIONERS ON THE 
PREVAILING SIDE: 

PROJECT DESCRIPTION: 

Southern Coastal Orange County, North of PCH, West of Crystal 
Cove State Park and East of the City of Newport Beach, Irvine 
Coast (Newport Coast), Orange County 

August 10, 2000 

Daniels, Desser, Dettloff, Estolano, Hart, Me Clain-Hill, Nava, 
Reilly, Woolley, Chairman Wan 

Seventh Amendment to the Master Coastal Development Permit for the Newport 
Coast Planned Community (NCPC). Proposed development includes mass grading, 
backbone infrastructure for future residential and recreational development in 
Planning Areas (PA) 4A, 48, 5 (and the northeastern portion of PA 2C), 6, 12C, 
offer to dedicate open space areas PA 12E (Muddy Canyon) and 12G (Moro Sliver) 
and approval of a proposed revised Vesting Tentative Tract Map 1544 7. Also 
proposed is 1.6 acres Needlegrass restoration to mitigate the loss of 0.4 acres of 
Needlegrass and wetlands and riparian mitigation totaling approximately 3 acres to 
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mitigate impacts to 0.0529 acres of wetlands impacts and approx. seven miles of 
"non-wetlands waters of the U.S.". 

The proposed water quality enhancement program and drainage facilities will affect 
PA 3A, 3B, 4A, 4B, 5, 6, 12C, 14 and portions of 1 C, 2B, 2C, 1 OB, 11 B, 13A, 
13F and 17, as more fully described in the Master Drainage and Water Quality 
Enhancement Plan, dated 7/24 /00 and those measures proposed and attested to 
by the applicant at the August 10, 2000 hearing ( see hearing transcript, Exhibit 
54). The combined plan and testimony describe, depict and document the source 
and treatment control Best Management Practices and other measures proposed for 
incorporation into the development. The proposed development wilt discharge 
runoff into Los Trancos and Muddy Canyon Creeks. Existing storm drain pipes and 
culverts installed by Caltrans during construction of Pacific Coast Highway will not 
be utilized for either low flows or storm flows from the project, with the exception 
of the Caltrans storm drain pipes and culverts at Los Trancos, Muddy Creek, and 
the 30 inch RCP that drains into Los Trances Creek. No drainage from the project 
witt be discharged directly to the Area of Special Biological Significance (AS8S), 
and/or over the bluffs, and onto the beach through the PCH pipes or culverts. 

Mass grading, including remedial earthwork, is proposed totaling 48,191,680 cubic yards. 

• 

Areas outside of the original appeal area, specifically 2C, 15 and 17, will also be graded. • 
Minor boundary adjustments to Planning Areas PA 2C, 3A, 38, 4A, 48, 5, 6, 12A, 128, 
12E, and 14 as submitted on June 23, 2000 are proposed. Technical revisions to 
proposed revised VTTM 15447 and to specified Orange County approved Vesting 
Tentative Tract Maps to reflect the grading adjustments required by the new drainage and 
runoff control plans are also proposed. 

The proposed project would also be undertaken and maintained consistent with the July 
27, 2000 letter to Tim La Franchi of State Parks and Recreation from Daniel C. Hedigan of 
The Irvine Company (Exhibit 46). 

APPELLANTS: Commissioners Pedro Nava and Sara Wan 

SUMMARY OF STAFF RECOMMENDATION 

At a public hearing on October 12, 1999, the Commission determined that a substantial 
issue existed with respect to the local government's approval of the proposed development 
on the grounds that the approval did not conform to the Newport Coast (formerly Irvine 
Coast) certified Local Coastal Program (LCP). 

At the January 12, 2000 Commission meeting on de novo portion of the appeal, staff 
recommended that the Commission deny the project as it was previously proposed on • 
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the grounds that it was inconsistent with the environmentally sensitive habitat area 
(ESHA), Erosion, Sediment, and Runoff policies of the certified LCP. The Commission 
postponed the hearing on the de novo application at the request of the applicant. In the 
six months since the postponement, the applicant has made significant revisions to the 
project as discussed below. 

On August 10, 2000, after a public hearing, the Commission approved the proposed 
project subject to special conditions that require the applicant pay an in-lieu fee to 
replace the sand and beach that will be lost due to project impacts and to submit 
evidence of recordation of an offer to dedicate in fee (Addendum, p. 19, #3) PA 12E 
and 12G ; to require that the 0.4 acre seasonal wetland mitigation site is constructed 
prior to the disturbance of the existing wetlands, and that the wetlands/riparian 
mitigation plans and Needlegrass Grassland Mitigation plan are carried out as 
proposed and approved herein; that the drainage and runoff plan be revised such that 
no runoff from PA 2C, 5 or 6 are directed into Muddy Creek below the existing 
agricultural pond berm, (Addendum, p.19, #4); to maintain the Los Trancos tunnel in a 
dry and passable condition from April15 to October 31 of each year; the submittal of 
additional slope stability analysis; the submittal of bridge plans showing details of the 
proposed structure and Department of Parks and Recreation approval of the design 
and location; the submittal of required fuel modification and landscaping plans 
(Addendum, p.19, #4 and 5); and to protect water quality by the submittal of erosion 
control plans meeting the requirements of the LCP, revised grading plans in 
conformance with the requirements of the LCP, submittal of a final water quality control 
plan assuring that all necessary BMPs are implemented, and a plan to assure the long
term maintenance of the proposed water quality enhancement facilities and program 
and the acceptance of the project's dry weather nuisance flow by the local sewer 
agency for the life of the project. 

Staff has prepared the following set of revised findings for the Commission's 
consideration. The revised findings reflect the action taken by the Commission 
on the de novo portion of the appeal hearing on August 1 0, 2000. The 
attached revised findings include: (1) all of the changes made by staff and the 
Commission at the hearing to the recommended conditions of approval; (2) all 
of the changes made by the applicant to the proposed project description; (3) 
new findings to support special condition 3, the required maintenance of the 
Los Trancos tunnel; (4) new findings to support the changes made by the staff 
and the Commission at the hearing to the recommended water quality 
conditions; (5) new findings to support the revisions made to the beach sand 
replenishment condition; and (6)· the deletion of findings requiring the stability 
certification of the existing agricultural berm. Changes that appeared in the 
August 9, 2000 Addendum to the staff report have been incorporated into the 
revised findings and are indicated as "(Addendum, page number, item 
number)". Changes that are based on testimony given at the public hearing 
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are reflected in ttie hearing transcript (Exhibit 54) and are indicated herein as 
"(Transcript, page number, line number)". 

The purpose of the hearing is to consider whether the revised findings 
accurately reflect the Commission's previous actions rather than to reconsider 
whether the appeal raised a substantial issue or to reconsider the merits of the 
project or the appropriateness of the adopted conditions. The revised findings 
also do not reflect any action on the part of the Regional Water Quality Control 
Board occurring subsequent to the Commission's August 10, 2000 action or 
any proposed changes to the project in response to any subsequent Regional 
Board action. Item 8a on the Commission's March 12, 2001 agenda is an 
amendment request by the applicant to address the Regional Water Quality 
Control Board action subsequent to the Commission's August 10, 2000 action 
on the subject permit. Public testimony will be limited accordingly. 

A. STAFF RECOMMENDATION 

The staff recommends that the Commission adopt the following revised findings 
in support of the Commission's action on August 10, 2000 approving the project 
with conditions. The proper motion is : 

MOTION: I move that the Commission adopt the revised findings in 
support of the Commission's action on August 10, 2000 
concerning AS-IRC-99-301. 

STAFF RECOMMENDATION OF APPROVAL: 

Staff recommends a YES vote on the motion. Passage of this motion will result in the 
adoption of the revised findings as set forth in this staff report. The motion requires a 
majority vote of the members from the prevailing side present at the August 10, 2000 
hearing, with a least three of the prevailing members voting. Only those 
Commissioners on the prevailing side of the Commission's action are eligible to vote on 
the revised findings (see page 1 for list of prevailing members). 

B. SUBSTANTIVE FILE DOCUMENTS: 

See Appendix A 

• 

• 

• 

• 
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C. EXECUTIVE SUMMARY 

Prior Commission Action 

At a public hearing on October 12, 1999, the Commission determined that a substantial 
issue existed with respect to the local government's approval of the proposed 
development on the grounds that the approval did not conform to the Newport Coast 
(formerly Irvine Coast) certified Local Coastal Program (LCP). 

At the January 12, 2000 Commission meeting on the de novo portion of the appeal, 
staff recommended that the Commission deny the project as it was previously 
proposed on the grounds that it was inconsistent with the environmentally sensitive 
habitat area (ESHA), Erosion, Sediment, and Runoff policies of the certified LCP. The 
applicant requested the use of their automatic right to postpone the hearing. At that 
hearing, the Commission received testimony only on the question of postponement. 
The Commission also requested that the applicant fund an independent third party 
review to assist Commission staff in the review of technical reports that Commission 
staff indicated were necessary for a proper analysis of the potential impacts of the 
proposed project. The applicant agreed to fund such a review with the understanding 
that the independent review effort would be managed by the Executive Director. The 
hearing was postponed at the request of the applicant. 

1. Project Revisions 

At its October, 1999 meeting, the Commission found that the appeal of County of 
Orange Coastal Permit 97-0152 by Commissioners Nava and Wan raised a Substantial 
Issue on the grounds of the approved development's inconsistency with the LCP 
provisions regarding environmentally sensitive habitat areas (ESHA), that the permit 
approved development outside of the LCP area, specifically within Crystal Cove State 
Park, and that the permit unilaterally deleted the Commission's appeal jurisdiction with 
regards to development adjacent to streams. Subsequent to the Commission's October, 
1999 Substantial Issue action on the appeal, the applicant revised the application for the 
de novo stage of the appeal. 

Between October 1999 and prior to the January, 2000 Commission meeting, the 
applicant made several project modifications that had not been a part of the project 
approved by the local government. The modifications that were included in the staff's 
review of the de novo project for the January meeting included a water quality 
enhancement program and a wetlands/riparian enhancement program. The applicant 
also requested that the amendment to the appeal jurisdiction of the Commission be 
deleted from the application. The applicant also obtained permission from the 
Department of Parks and Recreation to apply to the Commission for the proposed 
detention basin, stream course fill for a private access road and the installation of water 
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quality structures to be located within their retained easement in Crystal Cove State 
Park (PA 17). 

Even with the addition of the water quality enhancement program and the 
wetlands/riparian mitigation program. staff was recommending that the Commission 
deny the project as it was proposed at that time. Staffs recommendation of denial was 
due to the proposed detention basin in Muddy Canyon creek, within a designated 
Category "B" ESHA. The detention basin was inconsistent with the ESHA policies of the 
certified LCP which dictates that all development be setback 50 feet from "blueline 
streams" that are designated ESHA Category "A" and "B". unless specifically excepted. 
The proposed Muddy Canyon detention basin would have resulted in the loss of 0.12 
acres of riparian wetlands. The detention basin location was further inconsistent with 
the Backbone Drainage Plan of the LCP which locates all detention basins out of the 
major streams and locates them either within the development areas or on tributary 
drainages. The applicant had also not demonstrated that the proposed detention basin 
was sited in the least environmentally damaging location and that there were no other 
feasible locations outside of the major drainage course, through possible redesign of the 
subdivision. Therefore, the project as previously proposed, even with the water quality 
and wetlands/riparian mitigation, was inconsistent with the ESHA policies of the LCP. 

• 

The project 's drainage and runoff management plan as previously designed also 
significantly increased the rate of stormwater runoff over pre-development conditions. • 
The peak rate of increase was kept at 8.5% over the existing peak runoff rate only by 
placing the proposed detention basin within Muddy Canyon creek, inconsistent with the 
LCP. The significant increase in the peak runoff rate and the detention basin in the 
creek had the potential of adversely impacting the natural erosion/beach sand 
replenishment process, inconsistent with the LCP Runoff Policies. 

The revised project as previously proposed also reduced the amount of sediment that is 
normally discharged to the ocean through Los Trancos and Muddy Canyons and the 
culverts along the frontal slopes of Pacific Coast Highway by as much as a 97% 
reduction along one segment of the beach. The applicant asserted that this loss of 
sediment is not significant in terms of beach nourishment but provided inadequate 
evidence, very late in the staff project review period, supporting the assertion that the 
proposed project was consistent with the Erosion and Beach Nourishment Policies of 
the LCP, despite the loss of sediment. 

Finally, staff was also recommending denial of the revised project due to potential 
destabilizing impacts to Muddy Canyon and its creek downstream of the proposed 
Muddy Canyon detention basin that straddle the State park boundary. There were also 
unanswered questions as to whether the change in the movement of sediment through 
the canyons had a destabilizing effect on the streams. 

• 
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In light of the staff recommendation of denial, the applicant's late submittal of 
inadequate supporting information to demonstrate the consistency of the proposed 
project with the certified LCP, and the applicant's desire to redesign the project to 
eliminate the detention basin, the applicant requested a postponement of the hearing. 
In the six months since the postponement, the applicant has further modified the project 
from that reviewed in the January, 2000 staff report and provided numerous technical 
studies (listed in Exhibit 36) to support their contention that the project as now modified 
is consistent with the Newport Coast LCP. 

The most significant project modification is the removal of the previously proposed 
detention basin and road within Muddy Canyon and the proposal of four additional 
detention basins within the proposed residential development areas and a commercial 
area outside of the appeal jurisdiction (PA 14). A bridge is now proposed to replace the 
Muddy Canyon detention basin thereby eliminating 0.12 acres of wetland fill. The 
applicant also had their proposed water quality enhancement program further reviewed 
by Peter Mangarella, Eric Strecker and Seth Gentzler and made revisions to the 
program including the addition of "regional" DrainPac filters and other additional water 
quality features. 

The applicant commissioned numerous technical studies, some of which had been 
previously requested by staff, including hydrology, sediment yield, coastal processes 
and water budget studies, among others in support of their assertion that the proposed 
residential and recreational development is consistent with the LCP erosion, sediment, 
runoff policies and the protection of the natural streams and off-shore ESHA (Exhibit 
36). As agreed to by request of the Commission, the applicant also funded an 
independent third party review of the hydrologic, sediment yield and coastal processes 
studies. The independent third party review effort by Ronald M. Noble, Noble 
Consultants and Professor Robert L. Wiegel was directed by a Hydrology Scope of 
Work prepared by the Executive Director (Exhibit 35). 

At the August 10, 2000 Commission meeting the applicant made further revisions to the 
proposed project. Those revisions include: extension of time for diversion of nuisance 
flows to the Orange County Sanitation District sewage treatment facility from October 15 
to October 31st of each year (Transcript, p.1 02, line 14-17); a redirection of storm water 
and dry weather nuisance flow discharges from Planning Areas 2C, 5 and 6 to Muddy 
Canyon above the existing agricultural berm instead of discharging this runoff to a 
tributary of Muddy Canyon via a new six inch diameter storm drain (Transcript, p. 19, 
line 7-9); agreement to undertake and maintain the approved development consistent 
with the applicant's 7/27/00 letter to the Department of Parks and Recreation (Exhibit 
46); agreement to size the proposed drainpaks to 25% of hydraulic conductivity and 
ensure that the proposed detention basins are designed to prevent resuspension of first 
flush material consistent with the August 2, 2000 letter from the Department of 
Recreation (Exhibit 46); and rerouting stormwater flow from PA 3A, 38 and 14 through 
drainpaks or through water quality detention basin number 6 . 
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II. Standard Conditions 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development 
shall not commence until a copy of the permit, signed by the permittee or 
authorized agent, acknowledging receipt of the permit and acceptance of the terms 
and conditions, is returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years 
from the date on which the Commission voted on the application. Development 
shall be pursued in a diligent manner and completed in a reasonable period of 
time. Application for extension of the permit must be made prior to the expiration 
date. 

3. Interpretation. Any questions of intent or interpretation of any condition will be 
resolved by the Executive Director or the Commission. 

4. Assignment. The permit may be assigned to any qualified person, provided 
assignee files with the Commission an affidavit accepting all terms and conditions 
of the permit. 

5. Terms and Conditions Run with the Land. These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permittee to bind all 
future owners and possessors of the subject property to the terms and conditions. 

Ill. Special Conditions 

The permit is subject to the following conditions: 

1 . WETLANDS MITIGATION AND MONITORING 

PRIOR TO lSSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall prepare and submit an addendum to the Wetlands/Riparian Mitigation and 
Monitoring Plan, by LSA Associates, Inc., dated 5/16/00, subject to the review and 
approval of the Executive Director, which shall require: 

A. The proposed 0.4 acre seasonal wetland mitigation shall be constructed prior to 
the disturbance of the existing 0.05 acre seasonal wetland located in PA 4A; 
and 

B. Within 1 80 days following construction of the mitigation wetlands, the applicant 
shall submit to the Executive Director a monitoring report for review and 

• 

• 

• 
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approval. The report shall determine whether the following performance 
standard has been met. After construction, the soil in each depression shall be 
saturated with water to the soil surface and then filled with an additional volume 
of water not to exceed that which would result from the median of annual peak 
14-day cumulative rainfall totals from the 40-year record for Station 4650 
(Laguna Beach 2). 1 The depression shall pond this water for at least 7 days. 
This test shall not take place during a period of natural rainfall. This 
performance standard is based on the fact that a standard criterion for 
identifying a hydric soil is that it ponds water for at least 7 consecutive days at 
least 50% of years (i.e., 50 years out of 100, on average). 2 If the performance 
standard can not be accomplished, the applicant shall submit an application for 
an amendment to the COP for other, equivalent mitigation. 

C. The permittee shall monitor and remediate the 0.4 acre seasonal wetland 
mitigation site in accordance with the approved monitoring program. Any 
proposed changes from the approved monitoring program shall be reported to 
the Executive Director. No changes to the approved monitoring program shall 
occur without a Commission amendment to this coastal development permit 
unless the Executive Director determines that no amendment is required. 

2. REVISED DRAINAGE AND RUNOFF PLANS 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit revised drainage and runoff plans, for the review and approval of the 
Executive Director, which shall indicate that no storm flow runoff or nuisance flow 
runoff from Planning Areas 2C, 5 or 6 shall be discharged into Muddy Creek below 
the existing agricultural pond berm located in Upper Muddy Canyon. 

B. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

3. LOS TRANCOS TUNNEL MAINTENANCE 

A. The applicants shall maintain_the Los Trancos Tunnel free of silt and mud and in 
a dry, passable state from April 15th to October 31st of each year, for the life of the 
development. 

1 Exponent. 2000. Projected water balance for Muddy Canyon, Crystal Cove Area, California. A 
report to the Irvine Company dated April 20, 2000. p.6. 

2 Natural Resources Conservation Service. 1998. Field indicators of hydric soils in the United 
States. Version 4.0, March 1998. U. S. Department of Agriculture. 
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B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant, 
Irvine Community Development Company, shall execute and record a deed 
restriction, in a form and content acceptable to the Executive Director, incorporating 
all of the above terms of this condition. The deed restriction shall include a legal 
description of the applicant's entire parcel(s). The deed restriction shall run with 
the land, binding all successors and assigns, and shall be recorded free of prior liens 
that the Executive Director determines may affect the enforceability of the 
restriction. This deed restriction shall not be removed or changed without a 
Commission amendment to this coastal development permit. 

4. ASSUMPTION OF RISK 

A. By acceptance of this permit, the applicant acknowledges and agrees (i) that the site 
may be subject to hazards from fire, landslides and soil erosion; (ii} to assume the risks to 
the applicant and the property that is the subject of this permit of injury and damage from 
such hazards in connection with this permitted development; (iii) to unconditionally waive 
any claim of damage or liability against the Commission, its officers, agents, and 
employees for injury or damage from such hazards; and (iv) to indemnify and hold harmless 
the Commission, its officers, agents, and employees with respect to the Commission's 
approval of the project against any and all liability, claims, demands, damages, costs 

• 

(including costs and fees incurred in defense of such claims), expenses, and amounts paid • 
in settlement arising from any injury or damage due to such hazards. 

B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant, 
Irvine Community Development Company, shall execute and record a deed 
restriction, in a form and content acceptable to the Executive Director incorporating 
all of the above terms of this condition. The deed restriction shall include a legal 
description of the applicant's entire parcel. The deed restriction shall run with the 
land, binding all successors and assigns, and shall be recorded free of prior liens 
that the Executive Director determines may affect the enforceability of the 
restriction. This deed restriction shall not be removed or changed without a 
Commission amendment to this coastal development permit. 

5. CONSTRUCTION PHASE EROSION AND SEDIMENT RUNOFF CONTROL PLANS 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit to the Executive Director for review and approval, final erosion and 
sediment runoff control plans and a Storm Water Pollution Prevention Plan {SWPPP) 
that has been approved by the County of Orange. The approved plan(s) shall be 
subject to the following requirements and include the following components, at a 
minimum: 

• 
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(iv) 

( i) 

( ii) 

(iii) 
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1 . During construction, erosion on the site shall be controlled to avoid adverse 
impacts to adjacent properties, public roadways and the Crystal Cove Area of 
Special Biological Significance/Marine Ute Refuge. 

2.The SWPPP to be prepared pursuant to the State Water Resource Control 
Board (SWRCB) General Construction Activity NPDES Permit, and required by 
this special condition, shall be designed to comply with the following standards, 
consistent with the SWRCB regulations: 

(a) The applicant shall implement Best Available Technologically 
Achievable (BAT) and Best Conventional Pollutant Control Technology 
(BCT) to reduce or eliminate storm water pollution. 

(b) DISCHARGE PROHIBITIONS: 
Authorization pursuant to this Coastal Development Permit does not 
constitute an exemption to applicable discharge prohibitions prescribed 
in Basin Plans, as implemented by the nine RWQCBs. 
Discharges of material other than storm water which are not otherwise 
authorized by an NPDES permit to a separate storm sewer system 
(MS4) or waters of the nation are prohibited, except as allowed in 
Special Provisions for Construction Activity, C.3 of the SWRCB 
General Construction Activity NPDES Permit . 
Storm water discharges shall not cause or threaten to cause pollution, 
contamination, or nuisance. 
Storm water discharges regulated by this Permit shall not contain a 
hazardous substance equal to or in excess of a reportable quantity 
listed in 40 CFR Part 11 7 and/or 40 CFR Part 302 

{c) RECEIVING WATER LIMITATIONS: 
The SWPPP developed for the construction activity covered by the 
SWRCB General Construction Activity NPDES Permit shall be designed 
and implemented such that storm water discharges and authorized 
non-stormwater discharges shall not cause or contribute to an 
exceedance of any applicable water quality standards contained in a 
Statewide Water Quality Control Plan and/or the applicable RWOCB's 
Basin Plan, including but not limited to, any applicable standards in the 
California Taxies Rule and the California Ocean Plan. 
Should it be determined by the discharger, SWRCB, RWQCB, or CCC 
that stormwater discharges and/or authorized non-stormwater 
discharges are causing or contributing to an exceedance of an 
applicable water quality standard, the applicant shall implement 
corrective measures consistent with 5A(2)c (iii) and {iv) below. 
Where corrective measures would not constitute development under 
Section 30106 of the Coastal Act, the applicant shall cease grading 
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and/or construction and implement corrective measures immediately 
following discovery that water quality standards were exceeded, 
followed by notification to the RWQCB and the CCC by telephone as 
soon as possible but no later than 48 hours after the discharge has 
been discovered. This notification shall be followed by a report within 
1 4-calender days to the appropriate RWQCB and the CCC, unless 
otherwise directed by the RWQCB or the CCC, describing (1) the 
nature and cause of the water quality standard exceedance; (2) the 
BMPs currently being implemented; (3) any additional BMPs which 
will be implemented to prevent or reduce pollutants that are causing or 
contributing to the exceedance of water quality standards; and (4) any 
maintenance or repair of BMPs. This report shall include an 
implementation schedule for corrective actions and shall describe the 
actions taken to reduce the pollutants causing or contributing to the 
exceedance. The applicant shall revise its SWPPP and monitoring 
program immediately, after the telephone report to the CCC, to 
incorporate the additional BMPs that have been and will be 
implemented, the implementation schedule, and any additional 
monitoring needed. Grading and/or construction shall recommence 
upon the corrective actions being completed to the satisfaction of the 
Executive Director. 
Where corrective measures would constitute development under 
Section 301 06 of the Coastal Act, the proposed corrective measures 
shall require an amendment to the coastal development permit, unless 
the Executive Director determines no such amendment is required. 

B. Other Erosion Control Measures 

1) The following temporary erosion control measures shall be used during 
construction activity: a combination of temporary measures (e.g., geo-fabric 
blankets, spray tackifiers, silt fences, fiber rolls, straw mulch, hay bales, gravel 
bags, earth berms or other mechanical or vegetative techniques), as 
appropriate, during each phase of site preparation, grading and project 
construction. Native and/or appropriate non-native plant material selected for 
vegetation shall be consistent with LCP subsection 1-3-L-6. Temporary 
structural BMPs, including debris basins, desilting basins, and/or silt traps shall 
be incorporated into the erosion control plan. Said plan shall specify that the 
above noted temporary structural BMPs shall be installed prior to the onset of 
the wet season (October 15 to April 15) no later than October 15th, and shall 
be maintained in functional operating condition throughout the season. 
(October 15 to April 15) The erosion control plan shall also depict the sites and 
sizes of the temporary structural BMPs for sediment, mudflow and erosion 
control which are to be implemented prior to and during the wet season. 
Concurrent with the submittal of this plan to the Coastal Commission, the 

• 

• 

• 
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applicant shall submit a set of plans to the California Department of Parks and 
Recreation for their review. 

2) Following construction, erosion on the site shall be controlled to avoid 
adverse impacts on adjacent properties, public roadways and the Crystal Cove 
Area of Special Biological Significance/Marine Life Refuge. 

3) The (SWPPP) shall specify BMPs appropriate for use during each phase of 
site preparation, grading and project construction, and procedures for their 
installation, based on soil loss calculations shall be submitted. The submitted 
calculations will account for factors such as soil conditions, hydrology (drainage 
flows), topography, slope gradients, vegetation cover and groundwater 
elevations. 

4) The plan(s) shall describe the location and timing for the installation and 
maintenance of all erosion control devices, and shall describe the parties 
responsible for repair and maintenance of such devices. Erosion control devices 
shall be installed in conjunction with clearing, grubbing, and grading. Such plan 
may acknowledge that minor adjustments in the location of temporary erosion 
control measures may occur if necessary to protect downstream resources. 

5) Erosion control measures for grading and construction done during the period 
from October 1 5 to April 1 5 will be implemented by October 1 5 and maintained 
as necessary through April 15. For grading and construction commencing in the 
period from October 15 to April 15, erosion control measures will be 
implemented in conjunction with the project in a manner consistent with the 
County of Orange Grading Code. All areas disturbed, but not completed, 
between April 15 and October 15, including graded pads, shall be stabilized in 
advance of the rainy season. 

6) The plan(s) shall include a strategy to mobilize crews, equipment, and staging 
areas for BMP installation during each phase of site preparation, grading and 
project construction, with timing of deployment based on the forecast 
percentage of rainfall occurrence. The plan shall also address provisions for 
delivery of erosion prevention/control materials, or access to onsite supplies, and 
specifications for adequate storage capabilities. 

7) The plan(s) shall demonstrate that landscaping will be installed on all cut and 
fill slopes in completed areas prior to November 15th of each year utilizing either 
temporary or permanent (in the case of finished slopes) erosion control methods. 
Said planting shall be accomplished under the supervision of a licensed 
landscape architect, shall provide adequate coverage within 90 days, and shall 
utilize vegetation of species consistent with native and/or appropriate non-native 
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plant material selected for vegetation shall be consistent with LCP subsection 1- • 
3-L-6 and surrounding native vegetation, subject to Executive Director approval. 

8) A third-party contractor designated by the applicant shall continually evaluate 
the implementation of SWPPP measures for compliance with this coastal 
development permit. Monthly reports shall be submitted to the Executive 
Director for review. In addition any periodic reports produced by government 
officials conducting inspection of the site for SWPPP compliance shall be 
submitted to the Executive Director, at the time such reports are provided to the 
applicant or the RWQCB. The requirement for submittal of such reports shall 
terminate with completion of construction activity and termination of applicant 
coverage under the General Construction NPDES permit as determined by the 
SWRCB or RWOCB. 

9) Concurrent with the first phase of construction, as indicated on the 
August 9, 2000 Phasing Plan, the applicant shall construct and implement a dry 
weather diversion system consistent with the terms of special condition 1 5c. 

C. The permittee shall undertake development in accordance with the approved 
grading and erosion and sediment runoff control plans and the SWPPP. No 
changes to these plan(s) shall occur without a Coastal Commission approved 
amendment to this coastal development permit unless the Executive Director 
determines that no amendment is required. 

6. IRVINE BEACH SAND REPLENISHMENT FUND 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicants 
shall provide evidence, in a form and content acceptable to the Executive Director 
of consent to participate in a fair share program for beach sand replenishment in the 
Crystal Cove littoral subcell as described below. The applicant shall also provide 
evidence that $163,800 has been deposited in an interest bearing account 
designated by the Executive Director in-lieu of providing sand to replace the sand 
and beach area that will be lost due to the impact of the proposed project. The 
California Coastal Commission or other entity designated by the Executive Director 
shall be named as trustee of this account, with all interest earned payable to the 
account for the purposes stated below. In no event shall the fair share portion of 
the applicant's responsibility fall below $163,800. 

The purpose of the account shall be to aid in the restoration of beaches within the 
Crystal Cove littoral sub cell (between the east jetty of Newport Harbor and 
Abalone Point) through the establishment of a beach sand replenishment program. 
The funds shall solely be used to establish longterm monitoring of beach sand 
quantities, to prepare a program for beach sand replenishment, and to implement 

• 

• 
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projects which provide sand to the beaches within the Crystal Cove littoral sub cell 
(between the east jetty of Newport Harbor and Abalone Point), not to fund 
operations, maintenance, or planning studies. The funds shall be released only 
upon approval of an appropriate program by the Executive Director of the Coastal 
Commission. 

7. SLOPE STABILITY 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit, for the review and approval of the Executive Director, a geotechnical 
report which demonstrates the gross stability of all slopes (natural, cut, and fill) in 
the proposed development. The report shall be prepared and certified by a licensed 
geologist (RG) or engineering geologist (CEG). The scale of the analysis shall be at 
one inch equals forty feet for the fire access road and PA 12C. All other analysis 
shall be at the scale of one inch equals one hundred feet. Such analyses shall be 
prepared as follows: 

The plan shall demonstrate: 

1) Slope stability analyses shall demonstrate a factor of safety greater than or 
equal to 1 . 5 for the static condition and greater than or equal to 1 . 1 for the 
pseudostatic condition. 

The plan shall include, at a minimum, the following components: 

1) At least one two-dimension quantitative slope stability analysis shall be 
prepared for each cut slope and each fill slope in the development. The 
stability of natural slopes adjacent to the development shall be evaluated 
through supplemental quantitative slope stability analyses. 

2) All slope stability analyses shall be undertaken through cross-sections 
oriented perpendicular to the slope. 

3} Pseudostatic slope analyses shall assume a horizontal seismic coefficient of 
0.15g. 

4) All slope analyses shall be performed using geotechnical parameters (friction 
angle, cohesion, and unit weight) determined from undisturbed samples 
collected on the site. 

5) The choice of geotechnical parameters for each geologic unit examined shall 
be supported by direct shear tests, triaxial shear test, or literature references 
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from intact and/or remolded samples in order to characterize the conditions in 
each slope. 

6) All slope stability analyses shall be undertaken with potentiometric surfaces 
for the highest potential groundwater conditions. 

7) If anisotropic conditions are assumed for any geologic unit, strike and dip of 
weakness planes shall be provided, and geotechnical parameters for each 
orientation shall be supported by reference to pertinent direct sheer tests, 
triaxial shear test, or literature. 

8) When planes of weakness are oriented normal to the slope, or dip into the 
slope, or when the strength of materials is considered homogenous, 
rotational failure surfaces shall be sought by Spencer's method through a 
critical failure search routine to analyze the factor of safety along postulated 
critical failure surfaces. 

• 

9) If anisotropic conditions are assumed for units containing critical failure 
surfaces determined above, and when planes of weakness dip in the same 
direction as the slope, factors of safety for translational failure surfaces also 
shall be calculated. Geotechnical parameters for such weak surfaces shall be 
supported through direct sheer tests, triaxial shear test, or literature • 
references. 

B. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

8. REVISED GRADING PLANS 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit revised grading plans to the Executive Director for review and 
approval. The scale of the plans shall be at one inch equals forty feet for the fire 
access road and PA 12C. All other plans shall be at the scale of one inch equals 
one hundred feet. The revised grading plans shall show the following: 

1 ) provide a schedule showing when each stage and element of the project will 
be completed, including estimated starting and completion dates, hours of 
operation, days of week operation, and the total area of soil surface to be 
disturbed during each stage of grading; 

• 
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2) Show the location of all on-site stockpiling which shall be approved by the 
County of Orange. Top soil for later use in revegetation shall be stockpiled 
on-site in previously designated and approved areas. Other earthen material 
shall be disposed at locations approved by the County of Orange provided 
that a coastal development permit has been finally issued for locations in the 
coastal zone to receive this quantity of earthen material; 

3) Removal of natural vegetation will be limited to graded areas, access/haul 
roads, and areas required for fuel modification. Construction material shall 
be limited to the approved area to be disturbed except for approved haul 
roads; and 

4) All grading will conform to the County of Orange Grading Ordinance. 

B. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

9. FUEL MODIFICATION AND LANDSCAPING PLANS 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit fuel modification plans, subject to the review and approval of the 
executive director, for all areas where future development will abut natural 
areas. All fuel modification plans shall be reviewed and at a minimum, 
conceptually approved, by the Orange County Fire Authority. All fuel 
modification plans shall be in conformance with the requirements of the 
Development/Open Space Edges Policies of the certified Newport Coast LCP. 
No fuel modification shall occur in Planning Area (PA) 17 Crystal Cove State 
Park, including within the applicant's retained easement area within PA 1 7. 

B. Landscaping plans, conceptually approved by the County of Orange, which are 
in conformance with the applicable landscaping and habitat and visual resources 
protection policies of the LCP shall also be submitted for the review and 
approval of the Executive Director. 

C. The permittee shall undertake development in accordance with the approved 
final plans. Any proposed changes to the approved final plans shall be reported 
to the Executive Director. No changes to the approved final plans shall occur 
without a Commission amendment to this coastal development permit unless 
the Executive Director determines that no amendment is required . 
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10. FINAL FIRE ACCESS ROAD PLANS 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit final plans at 40 scale, subject to the review and written approval 
of the Executive Director, for the widening and paving of the existing fire access 
road located between PA 4A and PA 5. The final plans shall be reviewed and 
approved by the Orange County Fire Authority and the Irvine Ranch Water 
District. The plans shall show that the road is designed to avoid impacts to 
Purple Needlegrass to the maximum extent feasible, consistent with the 
Southern Coastal Needlegrass Grassland Restoration Plan, by LSA Associates, 
Inc., dated December 14, 1999. Accordingly, the road may be realigned but 
shall be widened to a maximum of 14 feet where it abuts existing Purple 
Needlegrass vegetation. The existing Purple Needlegrass vegetation shall be 
flagged and fenced prior to grading activities and shall be protected from 
impacts during road construction. 

• 

If any Purple Needlegrass is destroyed or significantly impacted other than that 
indicated on Exhibit 2 of this report and Exhibit 2 of the Southern Coastal 
Needlegrass Grassland Restoration Plan, by LSA Associates, Inc., dated 
December 14, 1999, the applicant shall mitigate the loss of the additional Purple 
Needlegrass at a ratio of 4: 1 in the same location as the proposed mitigation 
site. If the mitigation site is too small to accommodate the required additional 
restoration, the biological consultant shall identify another suitable site within • 
the project vicinity, subject to the review and written approval of the Executive 
Director. 

B. The permittee shall undertake development in accordance with the approved 
final plans. Any proposed changes to the approved final plans shall be reported 
to the Executive Director. No changes to the approved final plans shall occur 
without a Commission amendment to this coastal development permit unless 
the Executive Director determines that no amendment is required. 

11. CONFORMANCE WITH FINAL GEOLOGIC RECOMMENDATIONS 

A. All final design and construction plans, including foundations, grading and 
drainage plans, shall be consistent with all recommendations contained in the June 
6, 2000 report by NMG Geotechnical, the August 6, 1999 and August 30, 1999 
reports by Gottman, McCormick and Urban, and the Leighton and Associates letter 
of 1 6 June, 2000 and subsequent supplemental reports. PRIOR TO THE 
ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall submit, 
for the Executive Director's review and approval, evidence that an appropriate 
licensed professional has reviewed and approved all final design and construction 
plans and certified that each of those final plans is consistent with all of the 

• 
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recommendations specified in the above-referenced geologic evaluation approved by 
the California Coastal Commission for the project site. 

B. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

12. BRIDGE PLANS 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit revised plans, subject to the review and written approval of the 
Executive Director, for the proposed Muddy Canyon bridge located in PA 1 7. Plans 
shall be to scale and include a site plan on a topographic base map (or grading 
plan), plan views, elevations and cross-sections. All bridge supports and abutments 
must be shown in relationship to the wetlands located in Muddy Canyon and must 
avoid all such wetlands. The plans shall be reviewed and approved by the 
Department of Parks and Recreation prior to submittal. 

B. The permittee shall undertake development in accordance with the approved 
final plans. Any proposed changes to the approved final plans shall be reported to 
the Executive Director. No changes to the approved final plans shall occur without 
a Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

13. EVIDENCE OF EXECUTION AND RECORDATION OF OFFER TO DEDICATE 
FEE TITLE TO OPEN SPACE LANDS 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit, for the review and approval of the Executive Director, written 
evidence that an offer to dedicate fee title to Planning Areas (PA) 12E and PA 12G 
has been executed and recorded, consistent with the Land Dedication Policies of 
the certified Newport Coast LCP. The offer to dedicate in fee PA 12E shall be 
made to the County of Orange and shall irrevocably limit the use of PA 12 E to 
open space and conservation purposes. The offer to dedicate in fee PA 12G shall 
be made to the County of Orange or the California Department of Parks and 
Recreation and shall irrevocably limit the use of PA 12G to open space and 
recreation purposes. 

14. PERMANENT WATER QUALITY CONTROL PLAN REQUIRED FOR PROPOSED 
DEVELOPMENT IN PLANNING AREAS 4A, 4B, 5, 6 AND 12C 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
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shall submit final Water Quality Control Plans for Planning Areas 4A, 4B, 5, 6, and 
1 2C, for the review and approval of the Executive Director 

A. The final Water Quality Control Plan shall be designed in accordance with 
all applicable State, County and Regional regulations to ensure compliance 
with all applicable State, County and Regional water quality objectives or 
standards, including but not limited to the following: 
1) Pollutants in stormwater shall be reduced to the maximum extent 

practicable through the use of BMPs 
2) Implementation of the project shall not create a nuisance or pollution 

as defined in the California Water Code 
3) The project shall not cause a violation of any applicable water quality 

standard for receiving waters adopted by the RWQCB or the SWRCB, 
as required by the Clean Water Act, or the Porter-Cologne Water 
Quality Control Act, including but not limited to any applicable 
standards in the California Toxics Rule and the California Ocean Plan. 

4) The discharge of any substance in concentrations toxic to animal or 
plant life is prohibited. 

B. The Final Water Quality Control Plans shall incorporate: ( 1) the source and 
treatment control Best Management Practices (BMPs) and other water quality 
measures in the amount, type and physical location proposed and specified in 

• 

the Newport Coast Planned Community, Crystal Cove Stormwater Quality • 
Evaluation Report, dated 6/14/00, and graphically depicted in the Master 
Drainage and Water Quality Enhancement Program (MDWOEP) for the 
Newport Coast Planned Community (6 sheets), dated 7/24/00 (as modified by 
Special Condition 18) and (2) those measures with specification described 
below. Such measures include, but are not limited to the following types, 
which shall be implemented consistent with the above requirements: 

1) Non-structural Best Management Practices (BMPs) including but not limited 
to: 

a) Fertilizer and Organic Soils Management, 

b) Advanced street sweeping and litter pick-up, 

c) Homeowner education regarding Nonpoint Source pollution and proper 
use of pesticides 

2) Routine structural BMPs: 

a) Inlet trash racks, 

b) Energy dissipaters on stormwater outfalls, 

c) Efficient irrigation technology, 

d) Vegetated swales 

• 
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e) Extended detention ponds and 

f) catch basin media filters 

g) Regional Drainpacs shall be sized using a rating of 25%, rather than 50% 
of hydraulic conductivity, thus doubling the size of the filter surfaces 
area proposed, and 

h) Detention basins 1, 2, 3 and 6 shall be designed in a manner which 
demonstrates that high flows will not flush out the material retained 
during the low flow first flush. 

C. The permittee shall undertake development in accordance with the approved 
final plans. Any proposed changes to the approved final plans shall be reported to 
the Executive Director. No changes to the approved final plans shall occur without 
a Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

15. ADDITIONAL WATER QUALITY MITIGATION MEASURES PROPOSED FOR 
PLANNING AREAS 3A,3B,4A,4B,5,6, 12C, 14 AND PORTIONS OF 1 C, 28, 2C, 
1 08, 11 B, 13A AND 13F. 

A. CONSISTENT WITH THE TERMS OF THE PROPOSED PROJECT AND PRIOR TO 
ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant is required to 
submit final water quality control plans for the review and approval of the Executive 
Director, demonstrating compliance with all of the requirements specified below: 

B. The applicant is required to implement: ( 1) the water quality measures proposed 
for Planning Areas 2C, 3A, 38 and 14, in the amount, type and location proposed 
and specified and the Newport Coast Planned Community Stormwater Quality 
Evaluation Report, dated 6/14/00, and graphically depicted in the Master Drainage 
and Water Quality Enhancement Program (MDWQEP) for the Newport Coast 
Planned Community (6 sheets), dated 7/24/00 (as modified by Special Condition 
18), and described here and (2) those measures with specifications described 
below: 

(i) Non-structural Best Management Practices (BMPs) including but not limited 
to: 

a) Fertilizer and Organic Soils Management, 

b) Advanced street sweeping and litter pick-up, 

c) Homeowner education regarding Nonpoint Source pollution and proper 
use of pesticides 

(ii) Routine structural BMPs: 

a) Vegetated swales 
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b) Extended detention ponds, 

c) Storm water flow from Pas 3A, 38, and 14 shall either be routed to the 
proposed extended detention basin (Basin No. 6) or shall receive the 
benefit of filtration through Drainpak filter insert devices installed in catch 
basins or water quality inlets receiving drainage from Pas 3A, 38, and 
14. 

(i) Regional Drainpaks shall be sized using a rating of 25% of hydraulic 
conductivity. 

d) a clarifier at the service station if the station is built 

C. Concurrent with the first phase of construction as indicated on the August 9, 
2000 Phasing Plan, the applicant is required to construct and fully implement a dry
weather diversion system designed to accommodate dry weather nuisance flows 
from Planning Areas 3A,38,4A,48,5,6, 12C, 14 and the portions of 1 C, 28, 2C, 
108, 118, 13A and 13F, which drain into Los Trancos or Muddy Canyon, during the 
period of April 1 5 through October 31st of each year for the life of the project, as 
proposed and specified and the Stormwater Quality Evaluation Report, dated 
6/14/00, and graphically depicted in the Master Drainage and Water Quality 
Enhancement Program (MDWQEPJ for the Newport Coast Planned Community (6 

sheets), dated 7/24/00 (as modified by Special Condition 18), and generally 
described below: 

{i) The diversion system shall be designed to intercept and divert dry 
weather nuisance flows Planning Areas 3A,38,4A,48,5,6, 12C, 14 and 
the portions of 1 C, 28, 2C, 108, 118, 13A and 13F, which drain into Los 
Trancos or Muddy Canyon, as proposed, during the period of April 15 
through October 31st of each year for the life of the project, and convey 
these nuisance flows to the publicly owned treatment works operated by 
the Orange County Sanitation District (OCSD). 

(ii) The applicant or successor in interest will be responsible for the long
term operation and maintenance of the diversion system. This includes 
any necessary improvements physical or otherwise to the diversion 
system, and ongoing maintenance and repair, in order to ensure 
compliance with the requirements and provisions of this condition. The 
applicant shall provide evidence of a sufficient funding mechanism or 
allocation, to uphold requirements of this condition. 

D. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall obtain, and submit to the satisfaction of the Executive Director, 
a binding agreement with the Orange County Sanitation District (OCSD) and the 
Irvine Ranch Water District (IRWD), verifying the District's capacity and 
commitment to accept dry-weather nuisance flow runoff from Planning Areas 
3A,38,4A,48,5,6, 12C, 14 and the portions of 1 C, 28, 2C, 108, 118, 13A and 

• 
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13F, which drain into Los Trances or Muddy Canyon, during the period of April 
1 5 through October 31st of each year for the life of the project, for treatment in 
the wastewater collection system at the Treatment Plant. Diversion, as 
specified above, shall commence concurrent with the first phase of 
construction as indicated on the August 9, 2000 Phasing Plan. 

E. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall execute and record a deed restriction, in a form and content 
acceptable to the Executive Director incorporating all of the above terms of 
Special Condition 1 5C. The deed restriction shall include a legal description of 
Planning Areas 3A, 38, 4A, 48, 5, 6, 12C, 14, and the portions of 1 C, 28, 2C, 
1 OB, 11 B, 13A, and 13F which drain into Los Trances or Muddy Canyon. The 
deed restriction shall run with the land binding all successors and assigns, and 
shall be recorded free of prior liens that the Executive Director determines may 
affect the enforceability of the restriction. The deed restriction shall not be 
removed or changed without a Commission approved amendment to this 
coastal development permit. 

F. The permittee shall undertake development in accordance with the approved 
final plans. Any proposed changes to the approved final plans shall be reported 
to the Executive Director. No changes to the approved final plans shall occur 
without a Commission amendment to this coastal development permit unless 
the Executive Director determines that no amendment is required. 

16. BMP MAINTENANCE AND MONITORING PLAN FOR PROPOSED AND 
REQUIRED MITIGATION MEASURES 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit a Maintenance and Monitoring Plan for Nonpoint Source Best 
Management Practices required by and specified in Special Conditions 14 and 1 5 of 
this permit, which are located in or accommodate development in Planning Areas 
2C, 3A,3B, 4A,B, 5, 6, 12C and 14for the review and approval of the Executive 
Director. 

B. The Maintenance Plan shall be designed to ensure that all approved BMPs which 
are located in or accommodate development in Planning Areas 2C, 3A,3B, 4A,B, 5, 
6, 12C and 14, with the exception of the dry weather nuisance flow diversion 
which is governed by Special Condition 15, are maintained and monitored in 
accordance with maintenance and monitoring recommendations contained in the 
California Storm Water Best Management Practices Handbooks and Section 5.2 of 
the Newport Coast Planned Community, Crystal Cove Stormwater Quality 
Evaluation Report (SWQER), dated June 14, 2000 and shall ensure that: 
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1 . The applicant/owner or successor in interest shall be responsible for regular • 
maintenance including inspection and regular cleaning of all approved BMPs 
which are located in or accommodate development in Planning Areas 2C, 
3A,38,4A,4B, 5, 6, 12C and 14, with the exception of the dry weather 
nuisance flow diversion which is governed by Special Condition 15, to ensure 
their effectiveness prior to and during each rainy season from October 1 5 
through April 1 5 of each year, for the life of the project. Debris and other 
water pollutants contained in BMP filters or devices must be contained and 
disposed of in a proper manner on a regular basis. All BMP traps/separators 
and/or filters must be inspected, cleaned and replaced when necessary in 
accordance with the specific recommendations of Section 5.2.2 of the SWOER 
cited above, and at a minimum, prior to the start of the winter storm season, 
no later than October 15th each year. 

(a) Annual reports documenting inspection and maintenance activities shall be 
submitted to the Coastal Commission no later than June 30th of each year. 
The reports shall include, date, time and location of all inspections, and any 
textual or graphic documentation necessary to support maintenance activity 
undertaken or lack thereof where unnecessary. 

C. The applicant shall submit final plans for conducting post-development 
monitoring as proposed by the applicant pursuant to an agreement with the 
RWOCB. The plan shall be based on the scope recommended in Section 5.2.3 of • 
the SWQER cited above, specifically: 

1 . A flow-weighted composite sampling approach shall be utilized to sample 
runoff water quality in Muddy Canyon downstream of the extended 
detention pond and the wetland located at the agricultural reservoir, from 3 
storms per year. 

2. The post-development monitoring as specified above, and required by this in 
this special condition, shall be conducted for a minimum period of 2 years, 
following completion of development. If water quality is found to be 
acceptable by the Executive Director in consultation with the RWOCB staff 
based on a comparison with in-stream aquatic life water quality standards, 
and any other applicable receiving water quality standards as determined by 
the SWRCB or RWOCB, monitoring shall be terminated at the end of the 2 
year period. If a particular pollutant is found in concentrations considered 
unacceptable by the RWQCB due to applicable water quality standards, 
including but not limited to any applicable standards in the California T oxics 
Rule and the California Ocean Plan, the applicant shall conduct an 
assessment of the potential sources of the pollutant and potential remedies. 
If it is determined based on this assessment that applicable water quality 
standards have not been met as a result of inadequate or failed BMPs, 
corrective actions or remedies shall be required. 

• 
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3. If potential remedies or corrective action constitute development, as defined 
by Section 301 06 of the Coastal Act, an amendment to this permit shall be 
required, unless the Executive Director determines no such amendment is 
required. 

4. Results of this monitoring effort shall be submitted to the Coastal 
Commission upon availability. 

D. The permittee shall undertake development in accordance with the approved 
final plans. Any proposed changes to the approved final plans shall be reported to 
the Executive Director. No changes to the approved final plans shall occur without 
a Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

E. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall execute and record a deed restriction, in a form and content acceptable to the 
Executive Director incorporating all of the above terms of Special Condition 1 68. 
The deed restriction shall include a legal description of Planning Areas 3A, 38, 4A, 
48, 5, 6, 12C, and 14. The deed restriction shall run with the land binding all 
successors and assigns, and shall be recorded free of prior liens that the Executive 
Director determines may affect the enforceability of the restriction. The deed 
restriction shall not be removed or changed without a Commission approved 
amendment to this coastal development permit. 

17. WATER QUALITY AND MARINE ECOLOGICAL MONITORING PLAN FOR THE 
CRYSTAL COVE DEVELOPMENT PROJECT 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant 
shall submit a final Water Quality and Marine Ecological Monitoring Plan for the 
Crystal Cove Development Project, for the review and approval of the Executive 
Director, designed to characterize and evaluate the potential effects of stormwater 
and non-stormwater runoff from the proposed development on receiving waters and 
ecological resources associated with the inland streams Muddy Canyon and Los 
Trancos Canyon, and ocean waters in Crystal Cove. 

B. The Water Quality and Marine Ecological Monitoring Plan for the Crystal Cove 
Development Project shall include the following components: 

1) A Quality Assurance/Quality Control Plan that includes reporting limits for the 
constituents shown in the following section C 1-7 that are below the Water 
Quality Objectives (WOOs) that have been identified by the RWQC8, where 
detection of such limits is reasonably attainable through standard practice 
and methods. If no WOOs are available then the reporting limits should be 
below acute and chronic toxicity levels for the test species indicated in 
Section C8-9 below where reasonably feasible . 
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2) An accurate and legible map of the proposed sampling locations as follows: • 
identify four monitoring stations each in Muddy Canyon, Los Trances Canyon 
and Emerald Canyon based on criteria established in subsections 17. B.(2)( 1-
4) below and; an additional monitoring station shall be established at the 
mouth of Los Trances Canyon, as more fully described in subsection 17. B. 
(2)( 5) below, resulting in a total of 5 monitoring stations required for the Los 
Trances watershed exclusively. The following four sampling stations are 
intended to represent four locations within each respective watershed: 1) 
upstream from significant development or future development, 2) near the 
mouth of the watershed, but above Pacific Coast Highway, 3) in the surf 
zone adjacent to the mouth of the watershed, and 4) beyond the surf zone 
where the water is 20 feet deep at Mean Lower Low Water. Exclusive to the 
Los Trances watershed, an additional monitoring location recognized and 
identified herein as a fifth station shall be established as follows: 5) on the 
seaward side of Pacific Coast Highway, at the mouth of the watershed, 
directly downstream of the auto bridge in the Crystal Cove Historic District, 
at a point which will allow sampling of discharge from the 48" RCP and the 
30" CMP above the surf zone. 

3) Should monitoring results indicate that incidents are occurring in which 
applicable water quality standards are not being met, and/or that re-occurring 
incidents are threatening to establish a condition in which applicable water • 
quality standards are not being met, the applicant shall investigate the cause 
or source of the incidents and/or condition, and provide information to the 
Executive Director demonstrating any incidents and/or resulting condition in 
which applicable water quality standards have not been met is not the result 
of applicant's failure to comply with the terms and conditions of this Permit. 
Should the Executive Director determine, otherwise, based on the 
information generated from the applicant's investigation and all other 
information available to the Executive Director, corrective actions or remedies 
shall be required. If remedies or corrective actions constitute development 
under Coastal Act Section 301 06 of the Coastal Act, an amendment to this 
Permit shall be required, unless the Executive Director determines no such 
amendment is required. 

C. The Water Quality and Marine Ecological Monitoring Plan for the Crystal Cove 
Development Project shall utilize the following parameters: 

1. SAMPLING AND ANALYSIS FOR PATHOGEN INDICATOR BACTERIA: 
Sampling for total and fecal coliforms and enterococci at all stations during 
storm and dry-weather runoff. Analysis of additional Orange County data for 
same study locations and adjacent sites. 

• 
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2. SAMPLING AND ANALYSIS FOR PHYSICAL CONSTITUENTS OF RUNOFF: 
Total suspended solids (TSSL Total dissolved solids (TDS), Freshwater 
hardness, Salinity, Standard observations of water clarity, color, degree of 
turbidity, and debris. 

3. SAMPLING AND ANALYSIS FOR TRACE (HEAVY) METALS: 
Full sampling at all stations for the 7 trace metals cadmium, chromium, copper, 
lead, nickel, silver, and zinc in both their total and dissolved forms. 

4. SAMPLING AND ANALYSIS FOR PESTICIDES: 
Full sampling at all stations for 26 organophosphorus pesticide compounds, 
including chlorpyrifos, diazinon, malathion, and parathion. 

5. SAMPLING AND ANALYSIS FOR NUTRIENT CHEMICALS: 
Full sampling at all stations for, Nitrate + nitrite, Total Kjeldahl nitrogen, Total 
phosphorus, Dissolved phosphorus 

6. SAMPLING AND ANALYSIS FOR PETROCHEMICALS: 
Total recoverable oil and grease at all stations 

7. SAMPLING AND ANALYSIS FOR DRY-WEATHER RUNOFF: 
Sampling once per month in each watershed exhibiting such runoff. All of the 
above described microbiological, physical and chemical constituents analyzed . 

8. TOXICITY BIOASSAYS FOR STORM RUNOFF: 
Acute (48 96 hr) toxicity testing using initial runoff water to assess its effects 
on a freshwater daphniid crustacean indicator species and a marine mysid 
crustacean indicator species. Testing conducted with water sampled during 
three representative storm events. 

9. TOXICITY BIOASSAYS FOR DRY-WEATHER RUNOFF: 
Acute (48 hr) and Chronic (7 day) toxicity testing in which a freshwater 
daphniid crustacean indicator species is exposed to dry-weather runoff water. 
Testing conducted 3-4 times per year for each watershed exhibiting runoff. 

10. QUANTITATIVE ECOLOGICAL STUDIES OF ROCKY INTERTIDAL HABITATS 
NEAR MOUTHS OF THE THREE WATERSHED CANYONS: 

a) Before and after storms, repeated sampling of the same groups of individuals in 
mussel and sea anemone indicator species associations (template photo quadrat 
sampling) to evaluate possible changes in relation to runoff. 

b) Before and after storms, repeated sampling of five different indicator species 
groups (invertebrates and algae). Randomly placed photo quadrats used to 
determine possible storm-related and other changes in species composition and 
abundance . 
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c) Before and after storms, repeated sampling of algal epiphytes (species 
composition and % cover) living attached to surfgrass. These epiphytes are 
good indicators of higher than normal nutrient chemical concentrations. 

11. QUANTITATIVE ECOLOGICAL STUDIES OF ROCKY SUBTIDAL HABITATS 
OFFSHORE OF THE THREE WATERSHED CANYONS: 

a) Before and after storms, repeated sampling of several different indicator species 
groups (invertebrates and marine plants. Randomly placed photo quadrats used 
to determine possible storm-related and other changes in species composition 
and abundance. Depth 20ft MLLW. 

b) Before and after storms, repeated sampling of algal epiphytes (species 
composition and % cover) living attached to surfgrass. Depth 20 ft MLLW. 
These epiphytes are good indicators of higher than normal nutrient chemical 
concentrations. 

D. Quarterly reports containing data, and analytical assessment of data in 
comparison to any applicable water quality objectives and other criterion as 
specified herein, shall be submitted to the Coastal Commission, upon completion of 
each report. 

E. The monitoring plan shall be approved based on consistency with the 
specifications herein. The monitoring plan conditionally required and approved by 
this coastal development permit shall be conducted for a period of 5 years. The 
date of December 15, 1999 shall be considered the commencement date for 
monitoring for the proposed development, for purposes of calculating the duration 
required for conducting monitoring in accordance with the plan specified above, and 
approved under this coastal development permit. 

F. The permittee shall undertake development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the 
Executive Director. No changes to the approved final plans shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is required. 

18. REVISED MASTER DRAINAGE AND WATER QUALITY 
ENHANCEMENT PROGRAM 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit a revised version of the proposed Master Drainage 
and Water Quality Enhancement Program (MDWQEPJ for the Newport 
Coast Planned Community (6 sheets) Volume I and II, dated 7/24/00. The 
plan shall be revised based on the following criteria, and shall demonstrate 
conformance with the following requirements, both narratively, and 
through graphic illustration: 

• 

• 

• 
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1 . All inconsistencies between the proposed Master Drainage and Water 
Quality Enhancement Program (MDWQEPJ for the Newport Coast 
Planned Community (6 sheets) Volume I and II, 7/24/00, and the 
program described and evaluated in the Newport Coast Planned 
Community, Crystal Cove Storm Water Quality Evaluation Report dated 
6/14/00 shall be resolved in a manner which is in substantial 
conformance with the water quality program described and evaluated in 
the Stormwater Quality Evaluation Report dated 6/14/00, including 
those measures which are proposed and described in the Report, but 
which were not modeled. 

2. The final Master Drainage and Water Quality Enhancement Program Plans shall 
be consistent with all final conditions of approval contained herein, pertaining to 
proposed and required water quality management measures. 

3. The final Master Drainage and Water Quality Enhancement Program Plans shall 
clearly illustrate where all runoff from the project is being discharged and what 
level of treatment, if any, it is receiving prior to discharge. 

19. FLOW METER DETECTION DEVICES 

A. PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 
the applicant shall submit for the review and approval of the Executive 
Director, final water quality control plans prepared by an appropriate licensed 
professional, which incorporate design specifications for the installation of 
flow meter detection devices and provisions for implementation of the flow 
meter detection monitoring and reporting activities described herein, and 
which demonstrate compliance with all of the following subsections: 

B. The flow meter devices shall be engineered and installed to detect and estimate 
runoff from PAs proposed for diversion pursuant to Special Condition 15(C), 
specifically 3A, 38, 4A, 48, 5, 6, 12C, 14 and portions of 1 C, 28, 2C, 108, 11 8, 
13A and 13, which are instead being discharged onto the beach or into Los 
Trances Creek or Muddy Creek during the dry-weather season (April 15 through 
October 31 51

). The devices shall be located in the Los Trances and Muddy Canyon 
low flow diversion pump wells and/or in pipes or culverts downstream of the pump 
wells, situated at a point capable of detecting and metering dry-weather flow 
discharging onto the beach and in Los Trances and Muddy Creek as a result of the 
failure or otherwise inadequate operation of the low-flow diversion system. Upon 
installation, these devices shall be capable of detecting discharge of flow during the 
dry-weather season (April 1 51

h through October 31st) onto the beach and into the 
Creeks (Muddy and Los Trances), at a rate of no less than 15 gallons per minute 
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(gpm) and shall provide estimates of flow rates that exceed 1 5 gpm. The devices 
must be installed and functional prior to the first dry-season (April 1 5th through 
October 31 51

) in which the dry-weather diversion system required by Special 
Condition 15 is in operation. 

C. Monitoring & Reporting Requirements 

1 . The flow meters shall be engineered to transmit a flow detection signal to 
the applicant/or successor in interest when flow above 15 gpm is detected. 

2. The applicant or successor in interest must have in place a system for 
monitoring or receiving transmission on a daily basis. The applicant or 
successor in interest shall be responsible for recording any incidents of flow 
detection above 1 5 gpm in a logbook with the date, time, location, estimate 
of flow rate in gallons per minute and duration of incident. 

3. The applicant or successor in interest is responsible for conducting a site visit 
during the dry weather season (April 1 5th - October 31st), for the purposes of 
investigating flow (if any) which may be discharging on to the beach directly, 
or by way of the Creeks, at a rate less than 1 5 gpm. If flow is visually or 
otherwise observed, an investigation shall be undertaken to identify the 
source of the flow. If the investigation reveals the source of the flow to be 
nuisance runoff not attributable to a rainfall event from any of the Planning 
Areas cited in 1 9(8), the applicant shall proceed with actions outlined in 
1 9(C)(4)( 1). Site visits shall be recorded in a logbook and include the 
information noted in 19(C)(2). 

4. Upon receipt of a flow detection signal, the applicant is responsible for 
notifying the Executive Director of the incident, and conducting an 
investigation of the cause and/or source of the incident. Pursuant to the 
investigation, corrective actions shall be taken to: 1) remedy any incident 
that is attributable to the fault, malfunction or other inadequacy of the 
diversion system and associated plumbing required by Special Condition 
15(C), and which is not attributable to a rainfall event; and 2) prevent future 
discharge of flow which is required for diversion pursuant to Special 
Condition 15(C), to the beach and/or to Los Trancos Creek and/or Muddy 
Creek during the dry season (April 15th through October 31 stl. If potential 
remedies or corrective action constitute development, as defined by Section 
30106 of the Coastal Act, an amendment to this permit shall be required, 
unless the Executive Director determines no such amendment is required. 

5. In the event flow detection response activity is triggered pursuant to 
19(C)(3) or (4), the applicant or successor in interest shall submit a summary 
report to the Executive Director within 30 days of the end of the dry-weather 

• 

• 

• 
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season (October 31 51
). The summary report shall include the following 

information: 
a) Date and time of any flow detection incidents; 
b) Location of incident; 
c) Duration of incident; 
d) Estimates of flow rates; and 
e) Detailed description of flow detection response activity, e.g. 

investigation discoveries, corrective action taken. 

6. The applicant or successor in interest will remain responsible for: (a) maintaining 
the flow meter detection devices and associated system in a functional 
condition for the life of the project; and (b) monitoring I recording information 
and flow detection response activity as specified above for the life of the 
project. Information logs shall be made available to the public upon request. 

D. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant, 
Irvine Community Development Company, shall execute and record a deed restriction, in a 
form and content acceptable to the Executive Director incorporating all of the above terms 
of this condition. The deed restriction shall include a legal description of the applicant's 
entire parcel. The deed restriction shall run with the land, binding all successors and 
assigns, and shall be recorded free of prior liens that the Executive Director determines 
may affect the enforceability of the restriction. This deed restriction shall not be removed 
or changed without a Commission amendment to this coastal development permit. 

20. STATE PARKS CONDITIONS 

Applicant shall undertake and maintain all development governed by COP A5-IRC-
99-301 in accordance with all conditions of approval of COP A5-IRC-99-301 and, 
pursuant to the terms of the proposed project description, consistent with the July 
27, 2000 letter to Tim La Franchi of State Parks and Recreation from Daniel C. 
Hedigan of the Irvine Company. 

IV. Findings and Declarations 

The Commission hereby finds and declares: 

A. Standard of Review 

The action currently before the Commission is the de novo portion of the appeal. The 
Commission's finding of Substantial Issue invalidated the locally issued coastal permit 
Pursuant to Section 30604(b) of the Coastal Act, the Commission's standard of review 
for the proposed development is the certified Local Coastal Program. However, the 
proposed project is also subject to the Chapter 3 public access policies of the Coastal 
Act due to the development which is occurring seaward of Pacific Coast Highway, the 
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first public road, onto the beach at Los Trances Creek, Muddy Creek and the existing • 
culverts that empty onto the coastal bluff face or onto the sand at beach level. The 
development that occurs is the discharge of water, resulting from the inland build-out of 
the planning areas subject to the permit, which could result in potential impacts on the 
public's access and recreational opportunities. 

Also, because the proposed project also involves the fill of wetlands and other non
wetland jurisdictional waters of the United States, the applicant must obtain a 404 permit 
from the Army Corps of Engineers. The 404 permit can not be granted unless the 
applicant first obtains a federal consistency certification or waiver from the Commission. 
If the Commission were to approve this coastal development permit, it would also serve 
as the federal consistency certification. 

Section 30603(a)(4) of the Coastal Act provides that, after certification of the LCP, all 
locally approved development in unincorporated areas, except for "the principal permitted 
use" is appealable to the Coastal Commission. The Newport Coast LCP does not 
specify a single "principal permitted use". Therefore, all subsequent coastal permits 
issued by the County of Orange, such as project level subdivisions, grading and 
construction of residential, commercial or recreational development will be appealable to 
the Coastal Commission. 

B. Project Location and Description 

The proposed project involves approximately 980 acres of undeveloped moderate to 
steeply sloping hillsides, canyons, and ridges (referred to as Planning Areas (PA) 4A, 48, 
5 (and the northeastern portion of PA 2C) (Addendum, p.20, #6), 6 and 12C) and 
includes a large lot subdivision and approval of Vesting Tentative Tract Map 15447, for 
future residential development (up to 635 homes) and private recreation development 
(32 acres), 298.5 acres of dedicated open space lands (PAs 12E and 12G) and the 
construction of backbone infrastructure (drainage facilities, utilities, roads, etc) (Exhibit 
1 ). Also proposed are minor boundary adjustments between the planning areas and 
technical revisions to the previously proposed VTTM 1544 7 to reflect the changes in 
grading that was necessitated by the redesigned detention basin plans (Exhibit 33). The 
County of Orange, Planning and Development Services Department has submitted a 
letter indicating that they approve of the changes that have been made to the 
development covered by the previously approved Coastal Permit 97-0152. They have 
approved the technical revisions to the adjacent Planning Areas outside of this permit 
area. Finally, the local government acknowledges that they must delay action on 
affected subsequent permit approvals untH Commission action on this permit (Exhibit 
37). 

Planning Area (PA) 2C is located on both the east and west sides of Los Trances 
Canyon, just south of the coastal zone boundary. The portion of PA 2C located on 
the east side of Los Trances is immediately north of PA 5 and immediately west of 

• 

• 
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PA 6 (Exhibits 11 and 33a). Some of the maps that were included in the permit 
record PA 97-0152 at the time of the local government action showed a 
configuration of PA 5 as extending northerly almost up to the coastal zone 
boundary, similar to the northerly boundary of PA 6. However, a boundary 
adjustment has occurred whereby the portion of PA 2C that lies on the east side of 
Los Trancos Canyon now includes area that was previously shown to be part of PA 
5. The LCP allows this type of Planning Area boundary adjustment. The land area 
that was included in PA 5 at the time of the local government action is now located 
in both PA 5 and the northeastern portion of 2C. Therefore, the Commission has 
jurisdiction over this portion of PA 2C in this de novo action (Addendum, p.18, #1 ). 

The proposed Vesting Tentative Tract Map (VfTM) 15447 subdivides the area into: 
large parcels for financing and/or sale or lease to builders (or in the case of the 
Conservation Areas 12E and 12G, dedication to a public agency) who will further 
subdivide the areas to ultimately build up to 635 detached single family homes on 581.5 
gross acres (PA 4A, 48, 5 (and a portion of 2C) and 6}; the construction of a 32 acre 
private recreation facility on the 100 acre PA 12C site; and dedication as Conservation 
open space of 298.5 acres (PA 12E and 12G). The residential development closest to 
Pacific Coast Highway (PA 4A and 48) is Medium density (3.5 to 6.5 du/a), in the upper 
area (PA 5) Medium Low density (2 to 3.5 du/a) and Low density (up to 2du/a) in PA 6. 
(Exhibit 1). The applicant is however no longer planning to develop future homes in PA 
6. Through a subsequent coastal permit application, that area will be developed with 
recreational park uses only. 

Mass grading totaling 48,191,680 cubic yards (cy) is proposed. This figure also includes 
remedial grading. Grading of the lower area (PA 4A, 48 and 12C} totals 32,491 ,680 cy of 
balanced cut and fill. This amount includes 300,000 cubic yards of remedial grading. 
Upper area grading (PA 2C, 5 and 6) totals 15,700,000 cy of balanced grading, of which 
2,700,000 is remedial earthwork. Planning Area 2C, is located adjacent to Signal Peak 
and immediately west of PA 5. This PAis not included in the permit approved by the 
County and appealed to the Commission, but for purposes of the proposed grading, is 
now part of this application. Approximately one million cubic yards of fill material is also 
coming from the Newport Ridge (PA 15) area that is outside the coastal zone. 

Grading in Crystal Cove State Park within the Irvine Company's retained easement is 
also proposed but has been reduced over the earlier proposal. The Irvine Company's 
retained easement allows remedial grading and roads within 150 feet of the common 
boundary. Grading operations will create residential pads in PA 4A, 48, one super pad in 
PA 12C for recreational facilities, and super pads in PA 2C, 5 and 6 requiring future pad 
grading of home sites in PA 2C and 5 and for recreational park use in PA 6 (Addendum, 
p.20, #7). The design of the residential areas as described in the amendment to the 
master permit is, "a series of custom lot enclaves and future private access roads on 
terraces separated by slopes from 20 to 50 feet high to follow the rising elevation of the 
site." This project design entails cut slopes as deep as 135 feet and fill slopes up to 205 
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feet in height. One fill slope that faces down into Muddy Canyon will be approximately • 
350 feet in height. Exhibits 6 - 10 illustrate the grading concept. 

The existing 3,800 ft. long fire access dirt road which goes through previously dedicated 
open space area (PA 12A) connecting PA 4A to PA 5 was required by the Orange 
County Fire Authority to be widened from the current 12 ft. to 26 ft. wide. Adjacent to the 
existing fire access road is several patches of Purple Needlegrass, a component of once 
widespread environmentally sensitive native Needlegrass grassland. The Purple 
Needlegrass remnant is no longer considered ESHA. Although the road is proposed to 
be narrowed to a maximum of 14 feet where it is adjacent to Needlegrass to avoid 
impacting it, 0.4 acres of Needlegrass will be loss through road widening in one location 
and due to proposed residential development in PAs 4A and PA 5 (Exhibit 2). The 
applicant is proposing to mitigate the loss of Purple Needlegrass through the creation of 
a 1.6 acre Southern Coastal Needlegrass grassland (4:1 ratio) adjacent to an existing 
healthier stand of Needlegrass located away from the road (Exhibit 2). 

The applicant is also proposing to fill 0.05 acres of seasonal wetlands in PA 4A in 
conjunction with residential development of the area and to mitigate the fill of the 
wetlands by constructing three seasonal wetlands totaling 0.40 acres at the top of a knoll 
in the adjacent conservation area PA 12E. The wetlands would mimic the four 
(Addendum, p.20, #8) existing seasonal wetlands, at a 4:1 ratio (See Exhibit 3). The 
applicant is proposing to mitigate the fill of the wetlands even though they contend that • 
the existing wetlands, created during past agricultural use of the property, are excluded 
from the definition of wetlands as defined by Section 13577(b)(2 )of the Commission's 
regulations. 

The project proposal also includes additional wetland/riparian mitigation necessary to 
obtain an Army Corps of Engineer (Corps) 404 permit and as a part of the proposed 
water quality enhancement program. The proposed wetland/riparian mitigation and 
monitoring plan, prepared by LSA Associates, Inc. and revised May 16, 2000 creates or 
enhances a little over 3 acres of wetlands creation , expansion and enhancement within 
the project area and off-site mitigation at San Joaquin Marsh to mitigate temporary 
stream and non-wetland waters impacts. Although the application no longer includes the 
fill of 0.12 acres of fill of wetlands in Muddy Canyon for a detention basin and road to 
provide access to PA 12C, the wetlands/riparian mitigation plan has not been reduced. 
The plan now calls for the construction of a 34-foot wide, 40-foot high bridge to access 
the private recreation site located on the opposite side of Muddy Canyon. The proposed 
bridge will cause shading impacts on 40.5 sq.ft. or 0.0009 acres of riparian wetlands 
within Muddy Creek. The proposed revised wetlands/riparian mitigation plan also 
includes mitigation for these shading impacts. 

The project description also includes the implementation of a water quality improvement 
program as more fully described later in this report. According to the applicant, the water 
quality enhancement program is considered "state of the art" and was already partially • 
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developed at the time of the appeal and has been expanded and enhanced as a result of 
discussions with interested agencies, including Coastal Commission water quality staff. 
While the Irvine Company is proposing the water quality treatment program, they also 
state that the Commission may lack any legal ability to impose a comprehensive 
mitigation program for water quality. This assertion is addressed in the water quality 
section of this report. The water quality enhancement program includes frequent 
vacuum street sweeping; the installation of debris and contaminant filters in selected 
catch basins and storm drain outlets; diversion of dry weather nuisance runoff to the local 
sewage treatment plant; and the construction of wetland/riparian mitigation areas which 
serve the dual purpose of mitigation for the loss of wetlands and other non-wetlands 
waters required by the Army Corps of Engineers (ACOE) for a 404 permit approval and 
filtering runoff as a component of the water quality program. 

The proposed project is located in the unincorporated southern coastal Orange County 
area in the Newport Coast (formerly Irvine Coast) segment of the LCP planning area. 
Specifically, the project site is located North of PCH, West of Crystal Cove State Park 
and East of the City of Newport Beach (Exhibit 4). The project site is characterized by 
undeveloped natural hillside slopes and canyons. Although no development exists on 
the property, it was previously farmed and grazed by cattle in the past. The western 
project boundary is Los Trances Canyon. The western side of Los Trances Canyon is 
built out with residential, golf course and tourist commercial hotel development and the 
Los Trances Beach Public Parking Lot adjacent to PCH (PA 2B, 2C, 10B, 13B, and 17, 
respectively). To the east of the project boundary is Crystal Cove State Park (PA 17) 
and beyond the state park is approximately 2,000 acres of wilderness open space area 
that has been/will be dedicated to the County of Orange as the Irvine Coast Wilderness 
Regional Park (Exhibit 5). 

C. LCP Area Description 

The Newport Coast (formerly Irvine Coast) Local Coastal Program area is comprised of 
9,493 acres in southwestern unincorporated Orange County (Exhibit 4). If the land that 
is now part of Crystal Cove State Park (which has its own certified Public Works Plan) is 
also considered, the Newport Coast area would extend from the three and one-half mile 
long shoreline of the Pacific Ocean to the ridge of the San Joaquin Hills and the San 
Joaquin Hills Transportation Corridor. Moderate to steep hillside terrain, canyons and 
ridgelines (Exhibit 1 and SA) characterize the LCP area. The shoreline is characterized 
by a series of sandy cove beaches interspersed with rocky and headlands areas. On the 
inland side of PCH, the gentler sloping Pelican Hill and Wishbone Hill areas are in the 
northwestern portion of the LCP area. These ridges and hillsides contain three major 
canyons, Buck Gully, Los Trances and Muddy Canyon. On the eastern end of the LCP 
area are Moro Canyon and Emerald Canyon (Exhibit 11 ). Extensive coastal sage scrub 
covers most of the area and portions of the LCP area are within the Central and Coastal 
Subregion Natural Communities Conservation Program (NCCP)/Habitat Conservation 
Plan (HCP) . 
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The 3.5 miles of the Newport Coast shoreline is designated a Marine Life Refuge by the 
Department of Fish and Game. It is the largest marine life refuge in California -
approximately 20,000 ft. in length and 600ft. wide (600ft. seaward of the "line of 
ordinary high tide"). The California State Water Resources Control Board also designates 
the coastal waters an Area of Special Biological Significance (ASBS). In 1972, the area 
was also listed as a potential educational reserve in the California Comprehensive 
Ocean Area Plan. The LCP designated the off-shore coastal waters ESHA Category "C" 
and contains policies to protect the biological integrity of this marine resource. The 
Marine Life Refuge/Area of Significant Biological Significance is characterized by jagged, 
rocky reefs and pinnacles extending from the intertidal zone to depths of 40 to 50 feet. 
Rocky outcroppings also occur at depths of 60 to 600 feet. The flora and fauna of these 
areas are highly diversified, particularly the rocky intertidal areas and the offshore kelp 
community. 

Portions of the inland slopes were extensively used for cattle grazing. During that time, 
the natural brush was often cleared and herbicides were used to artificially expand the 
grassland for grazing purposes and to prevent the encroachment of the natural coastal 
sage scrub and other native brush into the "pasture" areas. The coastal bluffs were also 
farmed for a number of years. Despite the changes to the vegetation that occurred 
during the period of grazing and farming, the LCP area still contains vast areas of natural 
habitats and supports a diversity of wildlife species. The number and diversity of 
species are enhanced by the presence of ecotones created by the variation in habitats, 
the small area covered by many of the habitat stands, and the mix of stands. 

The land uses of the 9,493 acre LCP area (including the 2,807 acre Crystal Cove State 
Park which is now covered by a separate Public Works Plan and not a part of this LCP) 
include 277 acres designated tourist commercial; 1 ,873 acres designated low, medium
low, medium and high density residential land use; and 7,343 acres of open space 
(public and private parks, recreation and conservation) land use. Included within the 
open space designation is 455 acres of golf course use (two 18 hole courses), private 
passive and active parks, publicly dedicated passive recreation open space areas and 
Crystal Cove State Park. The LCP allows a maximum of 2,600 residential units, 2,150 
resort/overnight accommodations and 2.66 million square feet of commercial 
development. 

D. PREVIOUS LCP BALANCING 

The Commission's standard of review for the proposed development is the certified 
Newport Coast (formerly Irvine Coast) LCP. The Newport Coast LCP is one of the seven 
segments of the Orange County Local Coastal Program. The certified LCP is comprised 
of the Land Use Plan (LUP) and the implementing ordinances or implementing actions 
program (lAP). The Irvine Coast LUP was certified by the Commission on January 
19,1982. The Implementing Actions Program along with the first amendment to the LUP 
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was certified on January 14, 1988. In 1996, the Commission certified a second 
amendment to the Irvine Coast LCP and also approved the change in the name of the 
LCP segment to Newport Coast. 

As detailed below, the Commission relied on the balancing provisions of the Coastal Act 
in the certification of the Newport Coast LCP. Section 30007.5 of the Coastal Act 
provides the Commission with the ability to resolve conflicts between Coastal Act 
policies. This section provides that: 

The Legislature finds and recognizes that conflicts may occur between one or 
more policies of the division. The Legislature therefore declares that in carrying 
out the provisions of this division such conflicts be resolved in a manner that on 
balance is the most protective of significant coastal resources. In this context, the 
Legislature declares that broader policies which, for example, serve to concentrate 
development in close proximity to urban and employment centers may be more 
protective, overall, than specific wildlife habitat and other similar resource policies. 

In its action approving the Newport Coast LCP, the Commission balanced Coastal Act 
policies that protect individual scenic natural landforms, blueline streams, significant land 
resources such as coastal sage scrub and native grasslands, and archaeological 
resources against the Coastal Act provision which seeks to concentrate development next 
to existing development and roads and where it can be otherwise more suitably 
accommodated. The Commission resolved these conflicts in favor of preserving the most 
sensitive habitat and archaeological resource areas and the dedication for open space 
purposes of large contiguous tracts of land rather than preserve each isolated, 
fragmented environmentally, visually and culturally sensitive area. This method of 
resource protection was found by the Commission, on balance, to be more protective 
overall of coastal resources. 

Land Use Plan 

The 1982 certified LUP allowed development of up to 3,730 acres of the LCP area with a 
maximum of 2,000 residential units and visitor-serving commercial development including 
2,000 hotel/motel units, restaurants, commercial recreational facilities, tourist-commercial 
shops and offices totaling 300,000 square feet. This development was allowed within 
designated Planning Areas that contained scenic natural landforms, natural streams and 
tributaries, and archaeological resources. Two arterial highways were designated 
through the Irvine Coast LCP area in a general north/south direction: Pelican Hills Road, 
a six lane major highway, and Sand Canyon Avenue, proposed as a four lane primary 
arterial highway with a fifth passing lane. 

In conditionally certifying the LUPin 1982, the Commission specifically found: 
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The underlying concept of the Irvine Coast LCP land use plan is a dedication of • 
open space, to preserve it in its natural undisturbed state, mitigation for the 
impacts associated with residential and commercial development that would not 
otherwise be found to be consistent with the Coastal Act. The Commission finds 
that this approach is an appropriate way to maximize protection of environmentally 
sensitive areas, by concentrating development and preserving large contiguous 
areas of open space. 

The Commission approved the LUP subject to conditions requiring that (1) the proposed 
Sand Canyon Avenue be limited to two lanes in order to minimize the significant adverse 
impacts including destruction of the bottom of Muddy Canyon, significant impacts to the 
wildlife corridors connecting Los Trancos Canyon with the proposed conservation areas, 
as well as visual impacts to park users; (2) the provision of policies to ensure that grading 
activities protect coastal views and natural resources; (3) environmentally sensitive areas 
policies to ensure that the resources are mapped using current information, that the rate 
of run-off in streams and gumes associated with development does not cause excessive 
siltation and impacts on the off-shore environment, protection of land resources through 
fuel modification practices and the protection of environmentally sensitive resources by 
requiring that the least environmentally damaging alternatives are employed in 
development projects; (4) and modification to the land dedication program including the 
timing of dedication, the development to dedication ratio, and phasing and requiring the 
landowner, the Irvine Company, to enter into a Development Agreement with the County • 
of Orange to assure the implementation of the approved dedication program. 

As mitigation for the impacts of that development, 2,650 acres of undisturbed land in the 
southeasterly portion of the LCP area was to be dedicated to the public for 
environmentally sensitive habitat preservation, archaeological resource protection, visual 
resources protection and the provision of public access trails and low intensity public 
recreation use (Exhibit 12). Although the land dedication was to mitigate the impacts of 
development on the natural and cultural resources of the area, the LCP also contains 
policies to minimize the impacts of development by means such as site selection and 
grading controls to reduce erosion and siltation of off-shore waters; development edge 
controls, buffers and setbacks to reduce impacts on habitat and wildlife in conservation 
areas; retention of Los Trancos Canyon and Buck Gully as (private) open space allowing 
only minimal development to preserve the significant scenic and habitat resources within 
the development area while providing for on-site recreation opportunities for the new 
residents of the LCP area; and other policies to preserve significant riparian vegetation, 
archaeological and paleontological resources and reduce visual impacts of residential 
development. 

In addition to the 2,650 acre open space dedication, the LUP also required the following 
additional open space area: 

• 
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• 1,900 acre purchase of land by the Department of Parks and Recreation creating 
Crystal Cove State Park, and an additional 500 acre gift (Mora Ridge) from the 
Irvine Company for the state park; 

• the right of the State to purchase an additional 393 acres of park land; 

• 931 acres of the proposed Orange Coast National Urban Park; and 

• 570 acres of private open space recreation areas within the development Planning 
Areas. 

The public lands dedication and purchase combined with the private open space areas 
resulted in 60% to 74% of the LUP area being devoted to open space use. 

LCP First Amendment 

In 1988, the Commission approved the first amendment to the Irvine Coast LUP and 
certified the Implementing Actions Program to carry out the amended LUP. The 
amended LUP proposed substantial changes to the residential, visitor-serving 
commercial and park/open space areas as well as the resource protection policies and 
the resource dedication program. The Commission approved the LUP amendment and 
lAP as submitted by the County of Orange. The highlights of the amended LUP were (1) 
deletion of permitted office use (200,000 sq. ft.); (2) expansion of hotel and visitor
commercial use near the intersection of Pelican Hill Road (now Newport Coast Drive) 
and PCH to include two 18-hole golf courses encompassing 367 acres, 400 additional 
hotel rooms (total1 ,900) and 25,000 sq. ft. of additional commercial retail use (75,000 
sq. ft. total); (3) clustering of 2,600 market rate residential units on the ridges; (4) 
preservation of open space in Buck Gully, Los Trances Canyon, the frontal slopes of 
Pelican Hill, Muddy Canyon and 2,666 acres of land between the recently established 
2,807 acre Crystal Cove State Park and the City of Laguna Beach. 

Although the amended LUP allowed an increase in the number of residential units, from 
2,000 to 2,600, the actual amount of land area devoted to residential use was reduced 
from 38% to 23%. The total percentage of the LCP area devoted to open space use was 
increased from 61% to 74%, not including the two golf courses. The Commission found 
that the policies proposed to protect the marine environment in conjunction with golf 
course use were consistent with Section 30231 of the Coastal Act. Those provisions 
included the creation of a riparian corridor within the Category "D" ESHA (similar to what 
is being proposed in PA 5 in the subject permit), control of fertilizer, pesticide and 
herbicide use, and the preparation of a water quality monitoring program with regular 
reporting to the Regional Water Quality Control Board and the County of Orange. With 
respect to grading and urban runoff control policies, the amended LUP also required the 
preparation of a Master Drainage and Urban Runoff Management Plan to assess the 
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cumulative impacts of development as well as reducing the land area devoted to low 
priority residential use. 

The Commission's 1988 findings approving the amended LUP, as submitted, state "the 
findings adopted by the California Coastal Commission in approving the 1982 LUP 
contain a detailed analysis of Coastal Act consistency regarding the manner in which the 
open space dedication area mitigates the development impacts of 1982 land uses", 
thereby incorporating by reference the previous findings. Additionally, the Commission 
found: 

Among the primary goals of the Coastal Act are the protection of coastal 
resources and provision of public access to the coast. The Legislature, also 
recognized that conflicts might occur when carrying out all of the Act's policies. 
The legislature, therefore, established a "balancing" test. This test allows the 
Commission to approve a plan which, although it may cause some damage to an 
individual resource, on balance is more protective of the environment as a whole 
(Coastal Action Section 30007.5) Public acquisition of large, continuous open 
space areas, as specifically determined in the findings of approval for the 1982 
LUP, is recognized as a superior means to guarantee mitigation of development 
impacts through the preservation of coastal resources such as vegetation, wildlife, 
and natural landforms, and to create new public access and recreation 

• 

opportunities rather than preserving small pockets of open space surrounded by • 
development. 

The 1988 LCP findings went on to explain how the LCP balances Coastal Act required 
resource protection and public access and recreation against individual impacts to 
ESHAs. The Commission found that the LUP carries out Section 30240(a) of the 
Coastal Act through the preservation in its natural state a 2,666 acre open space area 
containing major canyon watersheds, visually significant ridgelines, stream courses with 
riparian vegetation (Category "A" and "8" ESHAs), archaeological and paleontological 
sites, coastal chaparral and other wildlife habitats. Additionally, 1,155 acres of habitat 
areas in Los Trances Canyon, Buck Gully and Muddy Canyon would be conveyed into 
public management under the amended LUP in contrast to the 1982 LUP where these 
special use parks were under private ownership. Finally, consistency with 30240(a) was 
further achieved with the realignment of Sand Canyon Avenue to require that it be 
relocated out of Muddy Canyon and located up onto Wishbone Ridge in the LUP 
amendment along with the dedication of the canyon to the County. The Commission 
further found that the 2,666 dedicated open space area would be contiguous with the 
2,807 Crystal Cove State Park to aUow better management of the 5,473 acres of public 
recreational use. 

The Commission also found that the amended LCP was consistent with Section 
30240(b) of the Coastal Act that requires that development adjacent to ESHA areas not 
adversely impact the ESHA resources. The LCP policies that carried this out were the • 
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• strengthening of the policies regarding protection of Category "A" and "B" ESHAs by 
limiting allowable development, fuel modification and development edge policies, the 
comprehensive Master Drainage and Runoff Management Plan that would be required to 
be approved before the first coastal development permit draining into Buck Gully, Los 
Trancos or Muddy Canyon could be approved, that the 2,666 acre open space area be 
designed as wilderness park land use as opposed to a more intensive recreational use 
so that the natural resources of the area are preserved. The Commission found that the 
above method of habitat protection was more protective of the environmentally sensitive 
resources of the entire LCP area than would be afforded by the protection of individual 
ESHA designated streams and associated riparian vegetation if they were surrounded by 
residential and commercial development. 

• 

• 

LCP Second Amendment 

In October 1996, the Commission approved the second amendment to the LCP which 
included a change in the name of the LCP segment to Newport Coast. The second 
amendment also proposed additional changes affecting environmentally sensitive habitat 
areas. According to the County, the main purpose of the second LCP amendment was 
to modify the LCP to include agreements that had been made between the County of 
Orange, the Irvine Company as landowner, the Department of Fish and Game and the 
U.S. Fish and Wildlife Service through the Central and Coastal Subregional NCCP 
(Natural Communities Conservation Plan) HCP (Habitat Conservation Plan). As a result 
of the NCCP and other considerations, the LCP amendment proposed changes to further 
reduce development impacts on environmentally sensitive habitat areas by providing a 
physical connection of the open space being preserved under the certified LUP in Buck 
Gully and Los Trancos Canyons with the open space land being preserved in Muddy 
Canyon, Crystal Cove State Park and the wilderness dedication areas. 

To accomplish the habitat improvements, Sand Canyon Avenue was deleted from the 
LCP. Under the previously approved LCP, Sand Canyon Avenue would have been built 
along the ridgeline separating Los Trances Canyon and Muddy Canyon and would have 
resulted in significant landform alteration and the loss of 150 acres of natural open space 
(including coastal sage scrub) and interfered with a prime wildlife crossing corridor in the 
upper area of the coastal zone. (Exhibits 11 and 12). The residential development that 
flanked the Sand Canyon Avenue on both sides was also eliminated. Residential 
Planning Areas PA 4A and 48 were pulled back to concentrate development adjacent to 
the residential development proposed along the landward side of PCH. PA 5 and 6 were 
also pulled back toward San Joaquin Hills Road and reconfigured in the upper portion of 
the LCP area thereby leaving a natural open space corridor connection between Pas 4A 
and 48 and Pas 5 and 6 connecting Los Trances and Muddy Canyon (Exhibit 11 ). PA 6 
was decreased in size by 115 acres and the land area was changed from "residential" to 
"conservation" land use to accommodate the wildlife connection corridor. This 
reconfiguration of PA 5 and 6 also resulted in Muddy Creek being relocated to PA 5 
instead of PA 6 (Exhibit 11 and 12) . 
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The Commission approved an increase in the residential density of PA 4A and 48 from 
low to medium density in order to facilitate the concentration of residential development 
adjacent to and along PCH. However, the total number of residential units was not 
increased from 2,600 units. The Second LCP Amendment findings again reference the 
Commission's certification of the LCP based on concentrating development adjacent to 
existing roads and the conservation of large expanses of continuous open space areas in 
exchange for allowing impacts to individual habitat areas in designated development 
areas. 

E. LCP CONSISTENCY 

1. Environmentally Sensitive Habitat Areas (ESHA) 

a. Definition and Designation of ESHA 

The LCP designates the coastal waters, streams, wetlands and estuaries as 
environmentally sensitive habitat areas (ESHA). The definition of ESHA is found in 
Section 1-3 Resource Conservation and Management Policies and reads as follows: "For 
purposes of Section 30107.5 of the Coastal Act, natural drainage courses designated . .. 
on the USGS 7-minute series map, Laguna Beach Quadrangle, .. . (hereafter referred to 
as "USGS Drainage Courses), coastal waters, wetlands, and estuaries are classified as 
"Environmentally Sensitive Habitat Areas" (ESHAs)." The LCP recognizes that the 
habitat value of the numerous streams, and along the length of individual streams, is not 
equal. The coastal waters also have a different habitat value. For this reason, four 
categories of ESHA were created to denote the differing habitat values. This 
classification was based on a biological inventory done at the time of the original Land 
Use Plan certification more than 18 years ago. The applicant has submitted a current 
biological assessment of the ESHA areas that are proposed to be filled. These areas still 
meet the LCP ESHA criteria and basically have not changed in habitat value (Exhibits 18 
and 19). The streams are designated either Category "A", "8", or "D" and the coastal 
waters are Category "C" ESHA. The ESHAs are depicted on Exhibit H of the LCP 
(Exhibit 11 ). Although ESHA is defined to include wetlands, no wetlands were indicated 
on the ESHA map, Exhibit H. However, the Commission notes that riparian vegetation 
associated with streams is considered wetlands under the wetlands definition of the 
Coastal Act. 

The LUP states that Category "A" USGS Drainage Courses contain the most significant 
habitat areas and are sobject to the most protection and are thus located entirely within 
Planning Areas that have Recreation or Conservation land use designations. Although 
Category "8" ESHAs support less riparian vegetation than Category "A streams and 
contain water only when it rains, the LCP also seeks to preserve these USGS Drainage 
Courses. Category "D" ESHAs are deeply eroded and are of little or no riparian habitat 
value. These drainages are characteristically incised as a result of erosion, resulting in 

• 
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rapid runoff and steep narrow side slopes generally incapable of supporting vegetation. 
For this reason, the portions of streams that have a Category "0" ESHA designation are 
generally located within residential or other planning areas allowing them to be 
significantly modified or eliminated altogether. 

The proposed project also includes development in areas containing other unique land 
resources. The project area also contains remnants of a once abundant native Southern 
California Needlegrass grassland habitat, Purple Needlegrass (Nassella pulchra). Purple 
Needlegrass is not designated ESHA in the LCP nor would it meet ESHA standards of 
the Coastal Act due to the fact that the patches of Needlegrass are very small and are 
surrounded by non-native grasses and forbs, instead of other native grasses. It is 
located in patches along the existing unpaved fire access road that connects the upper 
and lower Planning Areas (Exhibit 2). The applicant is however proposing to avoid 
Needlegrass impacts to the extent possible and to mitigate any unavoidable impacts. 

b. ESHA Policies of the LCP 

As stated above, all wetlands, estuaries, coastal waters and all USGS (United States 
Geological Service} "Biueline" streams are designated ESHA in the LCP. The LCP 
states that the coastal waters are protected by the Runoff Policies of the LCP. There are 
no LCP policies specifically pertaining to wetlands or estuaries and no wetland or 
estuaries were identified on the LCP ESHA Map, Exhibit H (Exhibit 11 ) . 

However, the LCP further classifies the USGS Blueline streams based on their habitat 
value into Category "A", "B" or "D" with Category "A" streams being characterized as 
having fairly significant riparian vegetation and Category "D" streams having the least 
habitat value. The LCP also affords differing levels of protection for these ESHAs based 
on their classification. ESHA Policy 0.1 pertains to Category "A" and "B" ESHAs and 
reads as follows: 

LCP ESHA Policy D. 1: 

D. CATEGORY "A" & "8" ENVIRONMENTALLY SENSITIVE 
HABITAT AREA POLICIES 

The following policies apply to Category A and 8 ESHAs 
only, as delineated on Exhibit H. 

1. Except for the ESHA B located in Planning Area 4A, the 
natural drainage courses and natural springs will be 
preserved in their existing state. All development 
permitted in Category A and B ESHAs shall be set back a 
minimum of 50 feet from the edge of the riparian habitat 
except as provided for in the following subsections. If 
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compliance with the setback standards precludes 
proposed development which is found to be sited in the 
least environmentally damaging and feasible location, 
then the setback distance may be reduced accordingly. 

a. Where existing access roads and trails cross 
streams, where emergency roads are required by 
State or County fire officials, and/or where access 
roads are required to serve residential units and 
recreational facilities I Muddy Canyon, the drainage 
course may be modified to allow the construction 
and maintenance of existing or new road or trail 
crossings. Such modification shall be the least 
physical alteration required to maintain an existing 
road or to construct a new road or trail, and shall be 
undertaken, to the extent feasible, in areas 
involving the least adverse impact stream and 
riparian habitat value. 

b. Where drainage and erosion control and related 
facilities are needed for new development and/or to 
protect the drainage course, the drainage course 
may be modified to allow construction of such 
facilities. Modification shall be limited to the least 
physical alteration required to construct and 
maintain such facilities, and shall be undertaken, to 
the extent feasible, in areas involving the least 
adverse impact to the drainage course. Where 
feasible, drainage and erosion control and related 
facilities will be located outside the drainage 
course. 

c. Where the construction requires filling or the 
modification of drainage courses substantially as 
shown in Exhibit L, drainage courses may be 
modified. 

d. Where the construction of local collectors, requires 
filling or other modifications of drainage courses in 
PA 6, PA 12C, and/or the upper portion of PA 12A 
and where the alignment is shown to be the least 
environmentally damaging feasible alternative, 
drainage courses may e modified. 

• 
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Where access roads and trails exist or where new 
emergency roads are required by State or County 
fire officials, vegetation may be removed in the 
maintenance or construction of such roads and 
trails. Any required vegetation removal will be 
minimized. 

f. To the extent necessary, existing riparian 
vegetation may be thinned or selectively removed 
when required for habitat enhancement and/or fire 
control. Existing vegetation which is not classified 
as riparian may also be removed. 

g. Where drainage and erosion control and related 
facilities are needed to implement the Master 
Drainage and Runoff Management Plan and related 
programs, vegetation may be removed in the 
construction and maintenance of such facilities. 
Vegetation removal will be limited to the least 
required to construct and maintain such facilities 
and shall be undertaken, the extent feasible, in 
areas involving the least adverse impact to riparian 
vegetation. 

h. Upon the recordation of an Offer of Dedication for 
Planning Area 12E, the ESHA 8 located in 
Planning Area 4A may be altered as required for 
development authorized by this LCP. 

The LCP allows modification or elimination of all of the Category "D" ESHA drainage 
courses within the project area. All of the Planning Areas proposed for residential 
development, (PA) 4A, 48, 5 and 6 contain some portion of a Category "D" ESHA 
(Exhibit 11 ). The applicable LCP Policy is F. 2. which reads: 

F. CATEGORY "D" ENVIRONMENTALLY SENSITIVE HABITAT AREA 
POLICIES 

2. PA 1A, PA 18, PA 1C, PA 2A, PA 28, PA 2C, PA 3A, PA 38, PA 4A, 
PA48, PA6, PAS, PA 9, PA 10A, PA 108, PA 11A, PA 12A, PA 128, 
PA 12C, PA 120, PA 12E, PA 12F, PA 12G, PA 12H, PA 121, PA 12J, 
PA 13A, PA 138, PA 13C, PA 13D, PA 13E, PA 13F, PA 14, PA 16A, 
PA 168, PA 20A, PA 20 B, and PA 20C: Vegetation and drainage courses 
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will be modified or eliminated by development. The Open Space • 
Dedication Programs and Riparian Habitat Creation Program will mitigate 
any habitat values lost as a result of such drainage course modification or 
elimination. (Addendum, p.21, #9) 

• 
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E. CATEGORY "C" ENVIRONMENTALLY SENSITIVE HABITAT AREA 
POLICIES 

c. 

The protection of water quality in marine resource areas is subject to the 
authority of the State Water Resources Control Board". Protection of water 
quality is provided by the LCP Runoff Policies and will be reviewed by the 
Regional Water Quality Control Board in conjunction with subsequent coastal 
development permits and related environmental impact reports (EIR's). 

A water quality monitoring program shall be submitted to the Regional Water 
Quality Control Board prior to initial implementing approvals for the golf 
course, for the purpose of monitoring runoff entering the ocean as well as the 
riparian corridors. Copies of the results o f the monitoring program shall be 
forwarded to the Regional Water Quality Control Board and the County of 
Orange on a regular basis for their review to determine whether corrective 
action is required pursuant to the authority of said agencies. 

Use and application of chemicals on the golf course and other landscape 
areas shall be limited to those approved by State, County, and Federal 
agencies. The landowner shall be responsible for notifying tenants and/or 
prospective initial purchasers of this requirement. 

USGS Blueline Streams 

A total of approximately 37,000 linear feet or slightly more than seven miles of streams 
and other minor drainages are proposed to be filled under the current project proposal. 
Of this figure, 9,400 linear feet or roughly 1.7 miles are USGS Blueline streams and the 
remaining 27,200 linear feet or roughly 5 miles are other minor drainages. All of the 
Blueline streams are designated Environmentally Sensitive Habitat Areas (ESHAs) in the 
LCP. However, the minor drainages are not considered streams by the Commission's 
regulations or the certified LCP. These minor drainages, are classified as "jurisdictional 
non-wetland waters of the U.S." by the Army Corps of Engineers and are discussed 
below. 

The proposed project involves impacts to 9,400 linear feet or 1. 7 miles of USGS Blueline 
streams. Some of the streams contain riparian wetlands. All of the "blueline streams" 
are designated ESHA in the LCP. However, the proposed fill of ESHA designated 
blueline streams is consistent with the LCP. The Commission also incorporates its 
findings justifying impacts to environmentally sensitive habitat areas based on Section 
30007.5 of the Coastal Act which are contained in the Commission's actions on the 
County of Orange LCP at this point as if set forth in full. (See also discussion 
summarizing such findings in earlier section of this report entitled "Previous LCP 
Balancing.). Further, the LCP requires no mitigation for the loss of the ESHA, with one 
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exception. The fill of the Category "B" ESHA in PA 4A can not occur until the applicant • 
records an offer to dedicate the 289.6 acre open space area, PA 12E. 

Most of the "blueline streams" that will be filled as a result of the proposed residential 
development are Category "D" ESHA, which are characterized as steep drainages with 
little or no riparian vegetation. The Commission notes that in the certification of the LCP 
certain individual streams were allowed to be filled due to their less significant resource 
value in an effort to concentrate development adjacent to existing development and 
existing and/or planned roadways in areas more suited to development in exchange for 
the preservation of large tracts of more biologically significant natural areas for habitat, 
scenic and cultural resource protection, public access and recreational opportunities. 
The open space preservation areas contain mainly Category "A" and "B" streams. 

Although the LCP allows the significant modification or elimination of the Category "D" 
ESHAs within development planning areas, ESHA resources within the development 
planning areas are still recognized and protected. Most of the Category "A", "B" and "C" 
ESHAs are protected and development of these resources are either prohibited or 
limited. In most Category "A" and "B" ESHAs only development that can not be located 
outside of the ESHAs are allowed and only if the development is designed and sited to 
be the least environmentally damaging development alternative. 

The Commission found in the Substantial Issue portion of this appeal that because PA 5 
is not listed in the LCP ESHA Policy F.2. that indicates where Category "D" drainages 
can be filled, that the appeal raised Substantial Issue with regards to protection of 
ESHAs. However, as discussed further below, the Commission finds that the fill of this 
Category "D" stream was allowed to be eliminated or significantly altered in the originally 
certified LUP as well as in the first amendment to the LUP. The Commission also 
incorporates its findings justifying impacts to environmentally sensitive habitat areas 
based on Section 30007.5 of the Coastal Act which are contained in the Commission's 
actions on the County of Orange LCP at this point as if set forth in full. (See also 
discussion summarizing such findings in earlier section of this report entitled "Previous 
LCP Balancing.). The Commission finds that the fact that PA 5 is not listed in the above 
policy is a typographical error given its listing in the previous LCP Policy F .2 allowing its 
elimination. 

Exhibit 12 is a map of the ESHA designated streams and the Planning Areas as they 
were configured in the originally certified LUP and the first LUP amendment. As the map 
indicates, the portion of Category "D" Muddy Creek that is currently in PA 5 was at that 
time located in PA 6. ESHA Policy F.2 in the original LUP and the first amendment 
allowed this same portion of the stream to be filled when the Planning Areas were 
configured such that it was in PA 6. Under the second LUP amendment, the Planning 
Area boundaries were reconfigured by the County. As shown in Exhibit 11, the same 
portion of Muddy Canyon stream that was allowed to be filled when it was in PA6 is now 
located in PA 5 due to a boundary reconfiguration of the second LCP amendment. 

• 

• 
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However, when the County revised the Planning Area boundaries in the second LCP 
amendment, they apparently inadvertently neglected to revise the listing in above Policy 
F. 2 to include PA 5. There is no basis in the Commission's findings or the County's 
proposal that the Commission intended to prohibit the fill of this segment of ESHA 
Category "D" stream once it was relocated to PA 5 through a planning area boundary 
reconfiguration. Therefore, the Commission finds that the fill of the ESHA Category "D" 
stream in PA 5 to be consistent with the certified Newport Coast LCP. 

d. Jurisdictional Non-Wetland Waters of the U. S. 

The project also includes the fill of roughly seven miles of streams and other minor 
drainages that are not defined as streams or ESHA in the LCP and not considered 
streams under the Coastal Act. The minor drainages are considered "non-wetland 
waters of the United States" and are regulated by the Army Corp of Engineers (See 
Exhibit 15). These drainages, typically two feet or less in width, are not considered 
streams by the Coastal Act and are therefore not mapped in the LCP or the post
certification maps that are certified by the Commission after the LCP is certified. 

The minor drainages are ephemeral or contain water only when it rains. When it rains, 
the drainages rapidly convey water to Muddy Creek or other tributaries but, at all other 
times, they are dry due to their short length, steepness (Addendum, p.21,#10)and 
narrowness. However, because they convey water to streams, which ultimately empty 
into navigational waters, they are ''waters of the U.S." 

Although these drainages are not considered streams in the Coastal Act, according to 
June 4, 1999 letter of U.S. Fish and Wildlife Service (FWS), they possess important 
functions and values that are commensurate with, if not well in excess of, some of the 
portions of the drainages that are "blueline streams" (Exhibit 16). Similar opinions were 
made in the June 4, 19991etter of the U.S. Environmental Protection Agency (EPA) 
(Exhibit 14). Both FWS and EPA were objecting to the Army Corps of Engineers (Corps} 
issuance of a Nationwide Permit NW26 for the proposed project, citing cumulative 
impacts to 37,000 linear feet of streams and ephemeral drainages. On July 14, 1999, 
the Corps denied a NW26 permit without prejudice. 

However, on August 18, 1999, the Corps determined that the application did qualify for a 
NW26 permit subject to certain special conditions including mitigation for the loss of 
these non-wetlands jurisdictional waters (Exhibit 16a). Additionally, on July 14, 2000 the 
Corps submitted a letter to the Commission commenting on the project as now revised. 
The letter states that the project changes have further minimized aquatic impacts and 
that with the proposed changes and habitat mitigation that the project would still qualify 
for nationwide permit 26(Exhibit 16b). 

Finally, on July 19, 2000 EPA submitted a letter stating appreciation for the additional 
analysis that had been requested by the Commission. However they expressed the 



A-5-IRC-99-30 1 
Irvine Community Development Company 

Page 50 

same concerns of their previous letter regarding the fill of six miles of streams and • 
associated wetlands. The letter concludes that they believe that the mitigation is 
inadequate given the significance of the loss and that potential non-point source 
pollution impacts may not have been adequately evaluated (Exhibit 14b). The 
Commission notes that the applicant's proposed wetland/riparian enhancement and 
creation plan is being proposed primarily to mitigate the impacts of fill of these 
jurisdictional non-wetland waters of the U.S. in order to obtain a 404 permit or waiver 
from the Corps. Most of the proposed wetland/riparian areas are also being proposed for 
water quality enhancement purposes. The wetlands/riparian mitigation and monitoring 
plan is discussed below. 

e. Wetlands 

As stated above, although the LCP defines wetlands as environmentally sensitive habitat 
area (ESHA), no wetlands are designated on the LCP ESHA Map, Exhibit H of the LCP 
nor are there specific wetland policies in the LCP. The Commission however notes that 
riparian vegetation associated with streams is considered wetlands under the Coastal 
Act definition of wetlands. The LCP does not define wetlands. 

With the exception of the proposed fill of 0.05 acres of seasonal wetlands in PA 4A, the 
wetlands fill proposed in conjunction with the proposed project is consistent with the 
LCP. The other wetland impacts are (1) the fill of 100 sq. ft. or 0.002 acres of wetlands • 
in Los Trancos and Muddy Canyons (50 sq. ft. each) to place low flow interceptor 
concrete gutters, part of the water quality program, in the bottom of the creeks and {2) 
wetland shading impacts totaling 40 sq. ft. or 0.0009 acres due to the proposed Muddy 
Canyon bridge that replaced the previous Muddy Canyon detention basin. These latter 
impacts are allowed by the certified LCP because they will occur in conjunction with the 
construction of a new road pursuant to ESHA Policy D.1.a that allows new access roads 
to serve recreational facilities in Muddy Canyon if it is the least physical alteration 
required and is located in an area involving the least adverse impact to the stream and 
its associated riparian habitat. (Addendum, p.21, #11 ). The Commission also 
incorporates its findings justifying impacts to environmentally sensitive habitat areas 
based on Section 30007.5 of the Coastal Act which are contained in the 
Commission's actions on the County of Orange LCP at this point as if set forth in 
full. (See also discussion summarizing such findings in earlier section of this report 
entitled "Previous LCP Balancing.). 

1. Fill of Seasonal Wetlands 

The project as proposed includes the fill of 0.05 acres of wetlands in Planning Area (PA) 
4A. The existing wetlands in PA 4A are seasonal in nature and occur as four small 
separate wetland areas on a ridge above Upper Wishbone (Exhibit 3). The four isolated 
wetland depressions (with two adjacent to each other) in three locations were, according 
to the applicant, created in upland areas during the period of cattle grazing operations . • 
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These linear depressions appear to have been scooped out with a backhoe and probably 
served to hold standing water into the early portion of the annual dry season, providing 
drinking water for cattle. They would likely continue to provide a similar function for 
wildlife and they support low diversity wetland vegetation consisting primarily of exotic 
annual herbs. The depressions are hydrologically isolated and the wetlands are 
supported only by rainfall. During the dry season, they are invaded by upland grasses 
and forbs3

. 

These four constructed depressions meet both the Army Corps of Engineers (ACOE) 
and the Coastal Act definitions of "wetland."4 Due to the abrupt boundary between the 
depressions and the surrounding upland, the area of these seasonal wetlands is the 
same under both the federal and Coastal Act definitions and is a total area of about 0.05 
acre. For notification to the ACOE and mitigation calculations, this figure was rounded 
up to a nominal 0.1 acre of impact. 

The wetlands are referred to by the applicant as isolated seasonal agricultural wetlands. 
The proposed fill of 0.05 acres of seasonal wetlands in PA 4A is for residential 
development purposes and not agricultural purposes. Nonetheless, the applicant 
contends that the four (Addendum, p.21, #12) wetlands in PA 4A are exempt from the 
Commission's appeal jurisdiction under Section 13577(b)(2) of the Commission's 
regulation. Section 13577(b)(2) provides that wetlands subject to the Commission's 
appeal jurisdiction do not include: 

" ... wetland habitat created by the presence of and associated with agricultural 
ponds and reservoirs where the pond or reservoir was in fact constructed by a 
farmer or rancher for agricultural purposes; and there is no evidence[ ... ] showing 
that wetland habitat predated the existence of the pond or reservoir. Areas with 
drained hydric soils that are no longer capable of supporting hydrophytes shall not 
be considered wetlands." 

In support of their contention, the applicants have submitted statements by those familiar 
with the past agricultural operations. Aerial photographs have also been submitted 
documenting that the wetlands did not predate their agricultural operations. However, 
the applicant's evidence also documents that the agricultural operations ceased in 1995. 
Although these areas may have originally been created for agricultural purposes, the 
proposed development will not continue this or any other agricultural use of the site. 
Further, despite the cessation of the agricultural operations, the wetlands remain viable. 
Since the site no longer contains an agricultural use, the remaining wetlands are no 

3 LSA. 2000. Wetland/riparian mitigation and monitoring plan: Crystal Cove/Newport Coast 
phases IV-3 & JV-4, Orange County, California. A report submitted to the U.S. Army Corps of 
Engineers, Ca Department of Fish & Game, and the Ca Coastal Commission dated Mary 16, 2000. 

4 LSA. 1999. Addendum to delineation of wetlands and jurisdictional waters and calculation of 
impacts to waters- Crystal Cove/Newport Coast phases IV-3 & IV-4 
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longer associated with or created by an agricultural pond. The Commission finds that the • 
exemption provided in Section 13577(b)(2) does not apply to wetlands that currently exist 
independent of and disassociated from preexisting agricultural activities. The 
Commission also finds that the exemption is not (Addendum, p.22,#13) applicable to the 
proposed fill of wetlands for other than agricultural purposes. 

The proposed wetland fill for residential purposes is inconsistent with the certified LCP. 
The LCP identifies wetlands as an environmentally sensitive habitat area (ESHA) even 
though no wetlands were designated on the LCP ESHA Map. The LCP contains no 
policies authorizing the fill of wetlands. It is possible that the LCP omits wetland specific 
policies because the wetlands at issue did not exist at the time the LCP was certified. 
Because there are no LCP policies specifically authorizing the fill of the wetlands, the 
Commission finds that the fill of the existing 0.05 acres of seasonal wetlands in PA 4A for 
residential purposes is inconsistent with the ESHA protection policies of the certified LCP. 
This finding is also supported by the appellate court decision in Bolsa Chica Land 
Trust v. Superior Court {1999) 71 Cal. App.4th 493. The Bolsa Chica decision 
involved the Coastal Commission's approval of a local coastal program amendment 
that authorized development within wetlands and environmentally sensitive habitat 
areas. The Court of Appeal held that the Commission acted improperly in approving 
residential development in parts of the site that included wetlands. Given the 
existence of newly discovered wetlands and the omission of LCP policies that 
authorize permissible fill, the Commission finds that, in light of the Bolsa Chica • 
decision, the County's LCP must be interpreted consistent with Section 30233 of the 
Coastal Act. 

Therefore the Commission can approve the fill of the seasonal wetlands which is 
inconsistent with the ESHA protection policies of the certified LCP only if it finds that the 
proposed project is the least environmentally damaging alternative and that the project 
provides benefits over and above that which is required by the LCP and only if the 
project is found to be on balance, most protective of the land resources pursuant to 
Section 30007.5 of the Coastal Act. An analysis of the approvability of the proposed fill 
pursuant to Section 30007.5 of the Coastal Act is provided in a later Section of this staff 
report entitled, Use of Balancing in Conflict Resolution. 

The applicant is proposing mitigation for the fill of the seasonal wetlands although they 
continue to argue the Commission's jurisdiction to regulate such wetland fill. As part of 
the Wetland/Riparian Mitigation and Monitoring Plan, prepared by LSA Associates, Inc., 
revised May 16, 2000, the applicant proposes 4:1 mitigation of the fill of the seasonal 
wetlands by creating 0.40 acres of seasonal wetlands in selected sites within the 
permanently dedicated open space area of PA 12E. PA 12E is required to be offered for 
dedication to the County of Orange for open space purposes pursuant to the 
requirements of the LCP land dedication program established at the time of LCP 
certification. The land dedication policies are found in the Resource Conservation and 
Management Policies. Policy A.2.c requires the landowner to record an Offer of • 
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Dedication for PA 12E to the County of Orange prior to or concurrent with the recordation 
of the first final development map, other than a large-lot subdivision in PA 4A, 48, 5, or 6 
(Exhibit 17). The applicant's de novo application includes the offer of dedication of PA 
12E to the County of Orange for open space purposes. In fact, offer of dedication has 
already been made and is scheduled for acceptance by the Board of Supervisor's in 
August. 

The proposed mitigation is on-site and in-kind. It would be accomplished by creating a 
total of 0.4 acre of similar linear depressional wetlands at three locations about 2500 feet 
to the northeast of the existing wetlands. Construction will entail grading, installation of a 
clay liner, and covering with topsoil salvaged from the seasonal agricultural wetlands that 
will be filled. The constructed wetlands will probably hold water for a longer period after 
rainfall events than the existing wetlands because the clay liner will be less pervious than 
the sandy bottom of the agricultural depressions. As a result of the method of 
construction and their larger area, the constructed wetlands can reasonably be 
expected to provide wetland functions equal or superior to those made available by 
the existing wetlands. 

The proposed wetland/riparian mitigation plan states that the wetlands can and will 
be constructed at different times during the development process. If the existing 
wetlands were filled without the replacement wetland being constructed there 
would be an additional temporary loss. Under this scenario, full mitigation is not 
occurring for the habitat impacts. The replacement wetlands can easily be 
constructed early in the development process. They will be located in a natural 
open space area that will be dedicated for habitat purposes. Only as conditioned to 
construct the seasonal wetland mitigation prior to disturbance of the existing 
wetlands and to ensure that the wetland mitigation produces conditions that will 
generate hydric soils by meeting a specific performance standard is the proposed 
project consistent with the ESHA protection policies of the LCP which balanced the 
protection of certain individual ESHAs to achieve a greater goal of the protection of 
higher quality wetlands associated with streams and preserved in large open space 
areas. The special condition recognizes the fact that natural ponding of water in 
depressions generally occurs after a series of rainfall events over a period of one or 
two weeks. The volume of water to be added is based on the volume that would 
result from the wettest two weeks each year. The median volume will be used 
which means that half the years would experience a wetter two-week period and 
half would experience a drier peak two-week rainfall event. If the performance 
standard is met, the ponds will be wet enough to produce conditions that will 
generate hydric soils. The test is to take place during a period without natural 
rainfall (Addendum, p2, #1). 



2. 

A-5-IRC-99-30 1 
Irvine Community Development Company 

Page 54 

Wetland Impacts Due to Water Quality Improvements 

The proposed project will result in the impact of a total of 0.002 acres of riparian wetlands 
in Los Trances and Muddy Creeks in order to construct water quality improvements. The 
specific water quality improvements resulting in wetland impacts are four foot wide 
concrete interceptor gutters or swales that are necessary in the bottom of both creeks in 
order to divert the low flow or summer runoff to proposed buried pump stations for 
conveyance to the adjacent sanitary sewer lines (Exhibit 20). The low flow diversion 
structures will be placed in the bottom of the creeks just landward of Pacific Coast 
Highway where the riparian vegetation is minimal. The applicant's biological consultant 
recently resurveyed the interceptor swale location and determined that the location in Los 
Trances creek is already lined with grouted rip rap and that small patches of cattails grow 
seasonally in the sediment that accumulates on the lined channel bottom. The location in 
Muddy Creek is virtually unvegetated, with a rocky bottom. The applicant is however 
proposing to mitigate the potential loss of riparian vegetation that could occupy the 1 00 
sq. ft. of area that will be displaced due to the construction of the water quality facilities. 
The mitigation is included in the May 16, 2000 wetlands/riparian mitigation and 
monitoring plan. 

This low flow diversion is a significant water quality enhancement in that the urban runoff, 
which would be normally discharged onto Crystal Cove State Beach during the peak 

• 

summer beach use period will not occur. To accomplish the nuisance flow diversion to • 
the Orange County Sanitation District facility the applicant must construct pump and 
interceptor structures in and adjacent to both Los Trances and Muddy Creeks. In each 
creek 100 sq. ft. of potential wetlands area would be impacted in order to accommodate 
the diversion structures. 

Based on a recent field visit by the applicant's biological consultant to determine the 
exact of habitat that exists in the location of the interceptors, the proposed location of the 
structures will not displace any wetlands. The biologist reports that in Muddy Creek that 
the site is now covered with grouted rip rap. The bottom of Los Trances Creek at the 
interceptor location is lined with concrete. However, periodically sediment accumulates in 
the creek bottom and cattails and other vegetation grows on top of the concrete lining. 
Therefore there is a potential to impact low quality wetlands with the construction of the 
water quality devices. 

The fill of riparian wetlands for water quality facilities, while not an allowable use under 
the Coastal Act, would be allowed under the certified LCP. The Commission also 
incorporates its findings justifying impacts to environmentally sensitive habitat areas 
based on Section 30007.5 of the Coastal Act which are contained in the 
Commission's actions on the County of Orange LCP at this point as if set forth in 
full. (See also discussion summarizing such findings in earlier section of this report 
entitled "Previous LCP Balancing.). The fill occurs in the portions of Los Trances and 
Muddy Creeks that are designated Category "B" ESHA on the LCP ESHA Map but are in • 
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actuality lined with concrete, in the case of Los Trancos and filled with grouted rip rap in 
the case of Muddy Creek. ESHA Policy D.1.b. states that Category "B" ESHAs shall be 
preserved in their existing state unless specifically allowed to be filled. All other 
development must be set back a minimum of 50 feet from the riparian vegetation of the 
stream. However, the policy goes on to allow drainage and erosion control and related 
facilities to modify a Category "B" ESHA if the facility is sited in the least environmentally 
damaging and feasible location and the modification is limited to the least physical 
alteration required to construct and maintain such facilities. The wetland fill is subject to a 
Department of Fish and Game Streambed Alteration Agreement. DFG has reviewed the 
proposed wetland fill and the proposed mitigation contained in the May 16, 2000 
Wetland/Riparian Mitigation and Monitoring Plan and found it acceptable (Exhibit 21 ). 

The proposed low flow diversion interceptor structure is part of the runoff management 
system and one of the key elements of the water quality enhancement program. The 
interceptor pump is located in the bottom of the creeks in order to pick up the maximum 
amount of summer nuisance flow coming down the creeks . The Department of Parks 
and Recreation was consulted in the location of the facility in Los Trancos Creek. The 
location was chosen because it affords an opportunity to also collect the runoff from the 
Los Trancos public beach parking lot and divert it to the sewer system. Therefore the 
Commission finds that the interceptor swales are located in the least environmentally 
damaging location and the location that will allow the maximum water quality benefit. 

The LCP does not contain specific wetland mitigation policies. However, the applicant is 
proposing to mitigate the loss of the wetlands in the proposed wetlands/riparian mitigation 
and monitoring plan through enhancement of existing riparian wetlands and creating 
riparian wetlands in portions of Muddy Creek where it does not exist. The Commission 
therefore finds that the potential fill of 0.002 acres of riparian wetlands for water quality 
purposes is consistent with the ESHA policies of the LCP. 

3. Wetland Impacts Due to Bridge Shading 

The proposed project no longer includes the construction of a detention basin and road 
in Muddy Canyon. The private road was for vehicular access for residents of the future 
gated community to get to the private recreation facility proposed on the opposite side 
of Muddy Canyon in PA 12C. Both the detention basin and road have been eliminated 
in favor of a bridge. The proposed bridge, like the previous detention basin, is located 
primarily within PA 17, Crystal Cove State Park (Exhibit 22). Specifically, the bridge is 
located within the easement area retained by the Irvine Company in the sale of the park 
land to the Department of Parks and Recreation. Although the bridge will have some 
minor shading impacts on the wetlands within the Muddy Canyon, no wetlands fill will 
occur as the bridge supports are not located in the creek. The bridge will cause shading 
impacts to 40.5 sq. ft. or 0.0009 acres of riparian wetlands. This shading impacts is 
minor and is environmentally superior to the previous Muddy Canyon detention basin 
that would have resulted in the fill of 0 .12acres of wetlands. Therefore this alternative is 
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the least environmentally damaging alternative as required by ESHA Policy D.1.a. that 
allows modification of the Category "B" creek section due to new access roads provided 
that the modification is the least physical alteration necessary and that it occurs in a 
manner involving the least adverse impact to the stream and riparian habitat values. 

Based on written information submitted by the applicant the proposed bridge will be 
approximately 33.5 feet wide, approximately 200 feet long and 40 feet above the bottom 
of the Creek channel. According to the applicant's biologist. the width of the wetlands 
area under the proposed bridge is approx. 12 feet. The bridge supports will be well 
outside of the wetland area and the wetlands will not be disturbed during the 
construction of the bridge. The applicant has not however submitted adequate bridge 
plans. The bridge is shown on grading plans but which do not include a site plan 
showing the location of the proposed bridge in reference to the existing wetlands and 
creek. The plans also do not include scaled plan view drawings, cross-sections or 
elevation plans. Therefore the Commission is imposing special condition 12 requiring 
the submittal of adequate final bridge plans. Because the bridge is located on 
Department of Parks and Recreation (DPR) property, the applicant is required to obtain 
DPR review and approval prior to submittal to the Executive Director. DPR has 
reviewed preliminary bridge plans and have indicated to Commission staff that the 
bridge is environmentally superior to the previous detention basin and will have minimal 
visual impacts on users of the Park. 

The wetland vegetation is expected to decrease in density due to shading by 
approximately 9%. However, it is likely that wetland vegetation more tolerant to shade 
will offset the small decrease in density of the existing vegetation. Therefore the 
Commission agrees that the shading impacts of the Muddy Creek wetlands will be 
insignificant. However, the applicant is proposing to mitigate this impact in the proposed 
wetland/riparian mitigation and monitoring plan. 

Therefore, as proposed to mitigate the potential shading impacts on 0.0009 acres of 
wetlands caused by the proposed Muddy Canyon bridge by the creation of 0.002 acres of 
new riparian expansion within Muddy creek pursuant to the May 16, 2000 
Wetlands/Riparian Mitigation and Monitoring Plan prepared by LSA Associates, is the 
proposed project consistent with the applicable ESHA protection policies of the certified 
LCP. 

4. Purple Needlegrass Impacts 

The existing 3,800 ft. long fire access dirt road which connects PA 4A to PA 5 is required 
by the Orange County Fire Authority (OCFA) to be widened from the current 12ft. to 26 
ft. wide. Adjacent to the existing fire access road is several patches of Purple 

• 

• 

Needlegrass, a component of once widespread environmentally sensitive native • 
Needlegrass grassland. The Purple Needlegrass remnant however, is no longer 
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considered ESHA due to it small size and isolation from other native grassland 
vegetation. The Commission however notes that Purple Needlegrass is listed in the 
Department of Fish and Game Natural Diversity Data Base as a sensitive natural 
community. 

The applicant has petitioned OCFA to grant a variance to allow the road to be narrower 
where it is adjacent to Needlegrass. The applicant submitted plans for the road indicating 
that the road will be a minimum of 14ft. wide. In order to avoid the Needlegrass that is 
adjacent to the road it must be shown at its maximum width and alignment. Although the 
road is proposed to be narrowed to a maximum of 14 feet where it is adjacent to 
Needlegrass to avoid impacting it, 0.4 acres of Needlegrass will be loss due to proposed 
residential development in PA 4A and PA 5 (Exhibit 2). Therefore special condition 10 
requires the applicant to submit final revised plans indicating the maximum width and 
alignment of the road to assure that the Needlegrass that can be avoided is saved. 

The applicant is proposing to mitigate the loss of Purple Needlegrass due to residential 
development through the creation of a 1.6 acre Southern Coastal Needlegrass grassland 
(4:1 ratio). The created grassland will be adjacent to an existing healthier stand of 
Needlegrass located away from the road (Exhibit 2). The Southern Coastal Needlegrass 
Grassland Restoration Plan, by LSA Associates, Inc., date December 14, 1999 has been 
reviewed by the Commission staff biologist and found to be adequate in terms of the 
mitigation proposal and monitoring plan. The Commission notes that the applicant has 
successfully created another Needlegrass grassland mitigation site near Signal Peak. 

2. STREAM SEDIMENT SUPPLY AND BEACH NOURISHMENT IMPACTS 

a. Project Setting 

The proposed project is within an area identified as the Crystal Cove Littoral Sub-Cell. 
The east jetty of Newport Harbor and Abalone Point, near Laguna Beach bound the 
longshore extent of this sub-cell. The inland boundary follows the upland watershed 
divide and both Los Trances Canyon and Muddy Canyon are sediment sources for this 
littoral sub-cell. 

There have been many modifications to this sub-cell both to the supplies of sediment to 
the sub-cell and to the transport through the sub-cell. The biggest impact was the 
construction of the Newport Harbor jetty system that began in 1918. By 1936, the 
jetties were built out to water depths of about -50' Mean Sea Level. These jetties block 
most sediment from being transported from the Balboa Peninsula to any of the beaches 
south of the jetties {Jenkins and Wasyl, 2000, pg. 52). 

The Crystal Cove Sub-Cell now consists of a number of pocket beaches that are 
stabilized by shore normal rock outcrops that have formed a natural groin system. The 
beaches that form between these outcrops are thin veneers of sand over wave cut 
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platforms. Since completion of the Newport Harbor jetties, these pocket beaches have • 
become relatively stable, with the sand losses balanced by the influx of new material 
from the terraces, streams and dredge disposal. (Noble, 2000, pg. 2) 

b. Consistency of proposed project with LCP 

The Resource Protection Program Findings of the LCP states, in part: 

The major objective of the Erosion and Urban Runoff Management for The 
Newport Coast is to assure that erosion and runoff rates do not significantly 
exceed natural rates, while at the same time assuring sand replenishment 
provided within the coastal watershed is maintained. (The Newport Coast littoral 
"cell" is limited and partially dependent on the local watershed for sand 
replenishment.) 

The LCP contains erosion control, sediment and runoff policies to carry out the above 
objective of preserving the beach sand replenishment process while maintaining the 
stability of the natural streams. LCP Sediment Policy J.4 states: 

J. SEDIMENT POLICIES (in part) 

4. Sediment movement in the natural channels shall not be significantly 
changed in order to maintain stable channel sections and to maintain the 
present level of beach sand replenishment. 

Further, Runoff Policy K.1 states: 

K. RUNOFF POLICIES (in part) 

1. Peak flood discharge rates of storm water flows in the major streams shall 
not exceed the peak rate of storm water runoff from the area in its natural 
or undeveloped state, unless it can be demonstrated that an increase in 
the discharge of no more than 10% of the natural peak rate will not 
significantly affect the natural erosion/beach replenishment process. 

c. Peak flood discharge rates 

The proposed project will substantially alter the drainage, erosion and sediment 
deposition of the project site. 86 acres that are now in the Los Trancos watershed will be 
graded to drain to Muddy Canyon. Development in both watersheds, will include 224.2 
acres of impervious surfaces (130.8 for Los Trancos and 93.4 acres for Muddy Canyon); 
180.4 acres of common irrigated area { 116 acres for Los Trancos and 64.4 acres for 
Muddy Canyon); 92 acres of residential irrigated areas (56.2 acres for Los Trancos and 
35.8 acres for Muddy Canyon); 710.9 acres of fuel modification and natural canyon areas 

• 
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in Los Trancos; 64.6 acres of fuel modification area for Muddy Canyon and 625.8 acres 
of natural canyon area in Muddy Canyon. 

Both watersheds will have a large increase in water inputs for the summer months, due 
to irrigation. Total water inputs to Los Trancos will decrease by over 36 acre-feet, 
primarily due to the reduction in the watershed area (Exhibits 25-32). Muddy Canyon 
will have an increase in total water inputs of 163 acre-feet. due to the increase in 
watershed area and to irrigation (Exhibits 25a-32a). The increase in impervious surface 
will cause an increase in volume of runoff in both watersheds --1 0 acre-feet for Los 
Trancos and 110 acre-feet for Muddy Canyon. Six detention basins will be used to 
control drainage in the watersheds and reduce post-project peak flows. (Exponent 
(April 20, 2000) Projected Water Balance for Los Trancos Canyon, Crystal Cove Area, 
California; and Exponent (April20, 2000) Projected Water Balance for Muddy Canyon, 
Crystal Cove Area, California.) 

Flood discharge of storm water flows in Muddy Canyon and the 25-year and 1 00-year 
peak discharge of storm water flows in Los Trancos Creek shall not exceed the peak 
rates of storm water runoff from the area in its natural or undeveloped state. The 5-
year and 1 0-year peak flood discharge of storm water flows from Los Trancos Creek 
will exceed the peak rates of storm water runoff from the area in its natural or 
undeveloped state; but the increase in discharge is less that 10% of the natural peak 
rate. With implementation of the beach sand replenishment program outlined in Special 
Condition 6 and discussed further below, this increase in peak flood discharge of storm 
water flows will not significantly affect the natural erosion/beach sand For Los Trancos, 
peak 1 00-year flows are modeled to be 1 ,637 cubic feet per second (cfs) for pre-project 
conditions and 1,563 cfs for post project conditions. For Muddy Canyon, peak 1 00-year 
flows are modeled to be 960 cfs for pre-project conditions and 952 cfs for post project 
conditions. (John Tettemer and Associates (June 2000). Proposed Runoff 
Management Plan Watershed Map, Figure 2.) Post-project peak flow durations will be 
far longer than pre-project peak flow durations to accommodate the increased runoff 
volume. At some locations in both watersheds, the peak flows for smaller events (5-
year, 10-year and 25-year events) are projected to be larger for post-project conditions 
than for pre-project conditions (Exhibit 24) (Addendum, p.22,#15}. These increases will 
occur within the limits defined in Policy K1 of the certified LCP; the post-project peak 
discharge rates from Los Trancos for both the 5-year and 1 0-year events will exceed 
the pre-project discharge rates by 1.4% and 0.7% respectively, but the post-project 
peak rates will not exceed the pre-project discharge rates by more than 10% consistent 
with Policy K1. 

The proposed project will be designed so that all peak flood discharge of storm water 
flows in Muddy Canyon and the 25-year and 1 00-year peak discharge of storm water 
flows in Los Trancos Creek shall not exceed the peak rates of storm water runoff from 
the area in its natural or undeveloped state. The 5-year and 1 0-year peak flood 
discharge of storm water flows from Los Trancos Creek will exceed the peak rates of 
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storm water runoff from the area in its natural or undeveloped state; but the increase in 
discharge is less that 1 0% of the natural peak rate. With implementation of the beach 
sand replenishment program outlined in Special Condition 6 and discussed further 
below, this increase in peak flood discharge of storm water flows will not significantly 
affect the natural erosion/beach sand replenishment process. Therefore, the 
Commission finds the project as conditioned consistent with Policy K1 of the certified 
LCP. 

d. Channel stability 

LCP Policy D 1 states, in part, that: 

... the natural drainage courses and natural springs will be preserved in their 
existing state ... 

LCP Policy J4 elaborates on two aspects of this requirement: 

Sediment movement in natural channels shall not be significantly changed in 
order to maintain stable channel sections and to maintain the present level of 
beach sand replenishment. 

• 

The matter of beach sand replenishment is addressed in the following section. In 
this section, the issue of channel stability within Muddy and Los Trancos Canyons • 
is discussed. Consistency with the LCP also requires that there will be no 
significant scouring or erosion of the channel bed. Bank undercutting and collapse is 
not a significant erosion mechanism in Muddy and Los Trancos canyons in that, for 
the most part, no banks are developed in these steep-sided, canyon-defined 
streams. 

The amount of both coarse- and fine-grained sediments carried by Muddy and Los 
Trancos canyons is expected to be reduced as a result of development (Chang, 
2000). Further, the duration of peak flow (storm) events will be far longer than pre
project peak flow durations to accommodate the increased runoff volume 
(Tettemer, 2000). These conditions raise the concern, expressed by some of the 
appellants and by EPA, that streams will become more erosive, leading to instability 
of the channel sections. 

The greatest reduction in sediment volume as a result of development is expected 
in the finest size fractions-silt and clay (Chang, 2000). Most of this material is 
carried in the wash load of streams; that is, it is carried in suspension without 
interacting with the bed of the stream. The amount of wash load is driven by 
sediment supply-it will be reduced as a result of development primarily because of 
the increase in impervious surfaces and in changes in the nature of vegetation 
cover. The loss of wash load as a result of development will not, as the appellants • 
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claim, result in increased erosion, incision, or destabilization of the banks. These 
processes depend on the shear stress of the water upon the stream's bed and 
banks and not on the amount of sediment in the wash load. Accordingly, increased 
erosion is not expected as a result of the reduction of fine sediments that will occur 
as a result of development. 

There also will be, however, modest reductions in the sediment yield in the coarser 
size fractions-sand and gravel (Chang, 2000). Most of this material is carried in 
the bed load of a stream; that is, it is rolled along or bounced along the bed of the 
stream. A stream has a certain capacity to carry materials as bed load. Thus, the 
amount of bed load is driven not only by sediment supply, but also by the shear 
stress of the water (a function of velocity) and by the percentage of its capacity 
that is occupied. Thus, if a stream is carrying its maximum bed load capacity for a 
given flow velocity, then a reduction in sediment supply may be compensated for 
by increased erosion of the stream's bed. There are two reasons why, in the case 
of Los Trancos and Muddy canyons, such increased erosion is not likely to occur to 
any significant amount. First, it appears that the coarse sediment supply is currently 
not high enough to ensure that the streams presently are carrying their bed load 
capacity. Thus, the bed load may, like the wash load, be limited by the supply of 
sediment in pre-development conditions. In fact, the relatively low sand and gravel 
yields estimated for Muddy Canyon (Chang, 2000) suggests that the stream is not 
near its bed load capacity in its current state. Second, there is evidence that much 
of the bed of Muddy Canyon is armored (Tettemer, 2000; David Pryor, personal 
communication)-that is, the bed consists either of bedrock or of boulders so large 
that they cannot be moved by all but the largest floods. Armored stream beds are 
not subject to scour. Los Trancos canyon appears to be less well-armored, and may 
be subject to somewhat more scouring. The development will have far less impact 
on Los Trancos canyon than on Muddy Canyon, however, and significant increases 
in scour are not anticipated. 

Finally, although post-development peak discharge rates will, in most cases, be kept 
at pre-development levels or even reduced (Tettemer, 2000) the duration of flood 
events will be greatly increased as a result of the detention of some of the runoff 
and the greater volume of runoff resulting from the development. Longer flood 
events could lead to greater scouring, ~ven if peak discharges are not appreciably 
increased. Because of the armoring of Muddy Canyon mentioned above, however, 
increased scouring is not likely to be significant. Further, the berm associated with 
the former agricultural reservoir in the upper reaches of Muddy Canyon will serve as 
an additional detention basin. LSA (2000) predicts that water reaching this pond, 
which is dry for most of the year, will be lost through evapotranspiration and 
infiltration. At the east end of the berm at the lower end of this reservoir, several 
feet above the level of the pond, there is a deep ravine that discharges into the 
stream below the berm. Following extreme rainfall events, the pond will act as a 
detention basin with excess water flowing out through this ravine. In smaller flood 
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events it is unlikely that any additional runoff will enter Muddy Canyon between 
this structure and the tributary draining watershed M2r (Tettemer, 2000). 

Thus, it is unlikely that the proposed development will result in a significant 
increase in scour of Muddy or Los Trancos Canyons, and the stability of the 
channel cross section should be maintained consistent with LCP policies J4 and D 1 . 
Inasmuch as this has not been the case in Los Trancos canyon as a result of 
existing development in its watershed, the conditions in Muddy Canyon differ such 
that such a comparison is not valid. The proposed development will have little 
additional effect on Los Trancos canyon because the watershed of Los Trancos 
canyon is little impacted by the proposed development-most of the runoff would 
be diverted into Muddy Canyon where it would be discharged into the stream 
immediately upstream from the Pacific Coast Highway. 

e. Changes to natural erosion/beach sand replenishment process 

Certified LCP Sediment Policy J4 requires that sediment movement in the natural 
channels shall not be significantly changed in order to "maintain the present level of 
beach sand replenishment." This policy is a recognition of the fact that LCP approved 
development will cause some changes to the conditions of the natural channels or 

• 

Blueline streams. Accordingly, the proposed project must be reviewed to ensure that it • 
"maintains the present level of beach sand replenishment." 

The changes in peak discharge events will change the sediment transport 
characteristics of both Los Trancos Creek and Muddy Canyon. In predicting the total 
sediment yield from watersheds, fine-grained material (wash load) and coarser material 
(bedload) are treated differently. Yield of the fine-grained material (such as silts and 
clays) correlates well with supply and can be estimated from the characteristics of the 
drainage area. Yield of the coarser material (sand, gravel, and cobble) is limited by 
either the availability of sediment or the flows that have enough energy to carry 
sediment. Once on the beach, the fine material tends to remain in suspension once it 
reaches the ocean and will be quickly carried from the beach. The coarser material will 
remain on the beach and contribute to the littoral sediment supply. Due to the different 
transport mechanisms and fates of these materials, they are regularly modeled 
differently (Exhibit 23b). 

The proposed changes to the watersheds will reduce the available supplies of fine
grained sediment. The computed annual average yield of fine material are 694 tons for 
pre-project conditions and 164 tons for post-project conditions (Chang, 2000, pg. 5). 
No error analysis or sensitivity analysis was provided with this study; however, an 
overall summary report provided by the applicant noted that "the accuracy of individual 
estimates are on the order of:!:_ 50% (Inman, Jenkins and Masters, 2000A, pg. 23.) 
This reduction in fine sediment yield of 530 tons per year will reduce the volume of fines • 
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• in the nearshore area. Since fine material can be a detriment to water quality and 
visibility, a reduction in fines can benefit overall nearshore water quality. 

• 

• 

For coarse sediment yields, both Los Trances and Muddy Canyon, in general, have 
more sediment available than there is stream flow available to erode or carry the 
material and are called capacity limited (as opposed to supply limited). Therefore 
changes to flow characteristics will change the sediment transport and the amount of 
inland material that will reach the beach. A 100-year flood series was created and used 
to predict pre-project and post-project average annual sediment transport rates. The 
flood series was made up of various peak storm events that can be expected to occur 
during a 1 00-year period. The proposed development will result in a 23.8 ton/yr. 
reduction in sand-sized coarse sediment from the two watersheds combined (Chang, 
2000, pg. 7), a 12.1 ton/yr. reduction of fine sand and a 172.1 ton/yr. reduction in 
coarse sand, gravel, cobble and boulders. The overall reduction in all coarse sediment 
will be 208 tons/yr. (Chang, 2000, pg. 6). Again, no error analysis or sensitivity analysis 
was provided with this study; however, the applicant provided an overall summary 
report that noted that "the accuracy of individual estimates are on the order of.!. 50% 
(Inman, Jenkins and Masters, 2000A, pg. 23.) 

The applicant's consultants examined the effects of the 23.8 tons/yr. (18.3 cubic yards 
per year or 14 cubic meters per year) reduction in sand-sized coarse sediment. This 
volume is well within the annual fluctuations of sediment within the Crystal Cove Sub
Cell. Based on conservative estimates of volumes of beach sand within the entire 
Crystal Cove Sub-Cell, this 23.8 ton/yr. decrease would represent about 0.005% of the 
existing beach sand volume (Jenkins and Wasyl, 2000, pg. 2) 

Both peak flows and sediment yields vary greatly from wet period events and dry period 
events and the applicant's' consultants also provided estimates of sediment yield 
reductions for wet and dry period conditions. Sediment yield during wet years is about 
2.8 times higher for wet periods versus dry periods (Jenkins and Wasyl, 2000, pg. 51). 
The project will result in a reduction in sand-sized coarse sediment of 10.5 cubic yards 
per year (8 cubic meters per year) for dry periods and 32.9 cubic yards per year (25.2 
cubic meters per year) for wet periods (Jenkins and Wasyl, 2000 pg. 52.) "After 20 
years of cumulative impact during a wet climate period, the net impact of the project 
would be a 24 em (10 inch) net retreat of the mean high tide line. This is insignificant 
relative to the natural cycles of beach retreat and recovery which cause net excursions 
in the mean high tide line of as much as 8 meters during the wet climate period." 
(Jenkins and Wasyl, 2000, pg. 2). 

The projected changes in sand-sized beach material are small, but quantifiable 
reductions in beach sand. These reductions may result in impacts that are small in 
comparison to current changes in the littoral system; however they constitute new 
changes that can be directly attributable to the proposed project. The reduction in fine 
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sediment can be viewed as a positive water quality impact from the proposed project, 
but this does not offset the anticipated impacts to sand supply. 

The proposed project will also result in an annual reduction in coarse beach material, 
other than the material that compares in size with the average composition of sand now 
found on the beach. The proposed project will reduce the total coarse sediment yield 
by 208 tons per year, or 160 cubic yards per year {122.3 cubic meters per year). These 
coarser fractions are in the streambeds and "were later found in gravel and cobble beds 
underlying the present beach sand deposits in the neighborhood of the bluff toe" 
(Jenkins and Wasyl, 2000, pg. 19) (Exhibits 23 and 23a). These coarser sediments 
remain close to the toe of the bluff, and affect the slope of the backbeach. These 
coarser sediments were not included in the littoral sediment budget or the analysis of 
how the proposed project will alter the sand replenishment from the watersheds. 
Nevertheless, the reduction of these coarser sediments to the coast will alter the overall 
beach profile and beach condition. In particular, this reduction of coarse sediment 
volume will deflate the dry beach profile. 

The project-related changes will result in an estimated reduction in total coarse 
sediment of 208 tons per year, or 160 cubic yards per year (122.3 cubic meters per 
year):!: 50%. (Inman, Jenkins and Masters, 2000A, pg. 23) The estimated error for this 
volume of material, :!: 50% would provide a range from 80 cubic yards per year to 240 

• 

cubic yards per year. The provided estimate of 160 cubic yards per year is the median • 
value within this range. This 160 cubic yards per year is a small amount of material 
when compared to the overall volumes of sand transport in the sub-cell. Total yield of 
coarse grained sediment in the sub-cell averages 2,900 cubic yards per year {2,220 
cubic meters per year) and net littoral transport averages 1,300 to 1,960 cubic yards 
per year (1 ,000 to 1,500 cubic meters per year) southward. (Jenkins and Wasyl, 2000, 
pgs. 51 and 68) However, this sub-cell has been experiencing a small deficit in total 
sediment such that over a 20 year period, the average volume of material into the cell 
averages 1 ,230 cubic yards per year (941 cubic meters per year) less that the average 
volume of material leaving the cell. As proposed, the project would add to and increase 
this deficit. 

The project related impacts to sediment supply are all tied to the hydrologic 
modifications, runoff detention and efforts to maintain the range of peak flood discharge 
of storm water flows at or below the peak rates of storm water runoff from the area in its 
natural or undeveloped state. Small reductions in overall peak flows and other 
hydrologic modifications will reduce the sediment carrying capacity of the watersheds 
and reduce sediment transport to the beach areas. On-site retention could substantially 
increase the amount of coarse material held on site and further reduce the sediment 
supply to the coast. 

As stated above, LCP Policy J4 requires proposed development to "maintain the 
present level of beach sand replenishment." The impacts to sediment yield can be • 
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mitigated by annual replenishment of a comparable volume of beach-quality material. 
Ideally, the replenishment would add all the coarse-grained material in proportion to the 
pre-project supply rates and in a way to mimic pre-project distribution of the coarser 
material. However, for the various reasons provided below, the full range of coarse
grained material cannot be provided as replenishment material. A comparable volume 
of sand-sized material can approximate, but not replicate the pre-project conditions. 

Gravel and cobble are readily identified components of many beaches. However, little 
is known about gravel and cobble transport mechanisms or whether beach nourishment 
projects could reestablish the same gravel and cobble distribution that exists currently. 
The normal method of beach replenishment is to deposit new material over the existing 
beach and grade the overall slope to match pre-established contours. This technique 
would not place the coarse gravel and cobble at the base of the bluff. Even if a trench 
were excavated at the toe of the bluff, it would be difficult to mimic the natural slope or 
distribution of these coarser materials. If the gravel and cobble were placed in the 
beach uniformly with the sand-sized material, its initial exposure on the surface would 
detract from the overall quality of the beach, and there is no available information on 
how this coarser material will function. Eventually it could settle below the beach 
surface and could be transported to the toe of the bluff, but there are no studies to 
assure this or to estimate how long it would take for the redistribution to take place. 
Due to these uncertainties, a complete replenishment of all the coarse-grained material 
with coarse-grained materials is not appropriate . 

However, beach replenishment using sand-sized material has been undertaken 
regularly and is well understood. The general distribution and transport of sand-sized 
material has been studied for the Crystal Cove Sub-Cell and is reasonably well 
understood. Replenishment by sand-sized material is an appropriate mitigation for the 
project-related losses of all the coarse material. 

The required replenishment program would be established to place approximately 160 
cubic yards per year of beach size sand onto beaches in the Crystal Cove Sub-Cell. 
Since this a small pocket beach, material should be placed on the beach in small 
increments, comparable to a one to five year supply, otherwise the material will quickly 
be carried downcoast. Prior to any in-kind replenishment, a program to achieve littoral 
sediment replenishment should be established. The development of a comprehensive 
program will provide a means to maximize the benefits of individual mitigation efforts in 
the area now and in the future. A comprehensive program would include, among other 
items, a suggested schedule for replenishment, identification of sand sources, 
environmental review of the replenishment efforts, design of the replenishment program 
and follow-up monitoring. 

The Watershed and Coastal Resources Management Division of the Orange County 
Public Facilities and Resources Department is attempting to develop a number of 
programs relating to coastal and watershed management. A beach replenishment 
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program for the Crystal Cove Sub-Cell would fit well with the general direction of this 
Department; however, a full program is not now available. State Parks is also 
concerned with the continued stability of the state beaches and may also be interested 
in developing a replenishment beach sand program that could be implemented in the 
Crystal Cove Sub-Cell. There is not now a full replenishment program that evaluates 
and guides the use of the most appropriate sites and methods for introducing the 
material so that it will mitigate this project's impacts and maximize benefits to sandy 
beaches in the Crystal Cove sub-cell. Absent such a program, the Commission cannot 
specify a direct in-kind placement of sandy material as mitigation for this particular 
project. 

The in-lieu fee is an alternative mitigation mechanism that is used when in-kind 
mitigation of impacts is not presently available. The Commission has successfully used 
the in-lieu fee mechanism to mitigate sand supply impacts in the San Diego region and 
the Santa Cruz region. To implement this mechanism, the sand supply impacts must 
be quantified and then translated into a specific dollar amount. This fee is then put in 
an interest-bearing special deposit account for future allocation to an identifiable sand 
replenishment effort developed through a program that is specifically designed to 
address the impacts caused by the project at issue. In-lieu fees are particularly 
appropriate in cases such as this, where although there may be as yet unidentified 
opportunities for beach replenishment in the future within the Crystal Cove Sub-Cell, in
kind replacement today, by a single applicant, is not an undertaking likely to result in 
successful resource impact mitigation. Nonetheless, the impacts must be mitigated. 
This is also particularly important to acknowledge given that the project is adjacent to a 
state public beach. 

Overall, absent any other mitigation proposals for the sand supply impacts of the 
project, the Commission is obligated to require in-lieu fee mitigation in order to approve 
the proposed project. Special Condition 6 therefore requires the applicant to establish 
an in-lieu fee account based on the quantifiable impacts of the proposed project. 

Inquiries by the Commission staff find that costs for local sand replenishment in the 
Orange County area vary widely, depending upon the particular location of the source 
material, method of transportation and total volumes being considered. Undelivered 
sand from landfills in Southern California are as low as $1/cubic yard. However, 
transportation costs for this material increase these costs significantly. Nourishment of 
the Crystal Cove Sub-Cell would have to be done in small amounts at regularly 
repeated projects. These would be land-based efforts, since the costs to mobilize and 
demobilize a dredge would make offshore supplies prohibitively expensive. 

In 1996, sand was trucked to and placed on Seal Beach at a total project cost of $11.50 
per cubic yard. (personal communication from Chris Webb, Moffatt-Nichol Engineers, 
20 July 2000) In 1998, a second nourishment project at Seal Beach brought sand in by 
rail at a total cost of $15.80 per cubic yard (op.cit). Sand was placed on a small beach 
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in Huntington Harbor at a total cost of $25 per cubic yard; however, this cost included 
sieving the sand to meet a very close grain size tolerance (op.cit). The City of Encinitas 
annually nourishes Moonlight Beach. From 670 to 1,020 cubic yards of sand are 
purchased, hauled and placed on this city beach each year at costs ranging from $30 to 
$36 per cubic yard of sand (Sand Import- Moonlight Beach, Fiscal Year 92/93 through 
Fiscal Year 98/99; provided by City of Encinitas). 

Nourishment averaged $13.65 for the two separate projects at Seal Beach, cost $25 at 
Huntington Beach for a individual project and averaged $34.39 for 7 separate events at 
Encinitas. Using the most economical estimate for beach replenishment ($13.65 per 
cubic yard for the two separate projects at Seal Beach) and based on a total loss of 160 
cubic yards per year for 75 years, the anticipated economic life of the approved 
development, a one-time lump sum obligation would be: 

(160 cy/yr) x (75 yrs.) x ($13.65/cy) = $163,800. 

This estimate for annual nourishment of 160 cubic yards of sand is conservative. Using 
the average nourishment cost for the small nourishment projects at Moonlight State 
Beach, this same volume of nourishment would cost $412,680. The City of Encinitas 
purchases sand from a commercial supplier, rather than acquiring opportunistic sand 
and over half the replenishment cost is for the sand alone. If efforts were made to 
obtain opportunistic sand, these costs would compare better with those for Seal Beach . 
It is conservative, but reasonable to assume that the nourishment costs for the Seal 
Beach projects could reflect costs for nourishment in the Crystal Cove Sub-Cell. The 
Commission further notes that special condition 6 requires that the applicant's fair share 
participation in a beach nourishment program to be a minimum of $163,800. Therefore 
if sand costs are greater than $13.65/cy the applicants will have to increase their fair 
share amount to make sure that it is adequate to mitigate the actual quantity of sand 
lost due to project impacts and to share the cost of longterm monitoring of beach sand 
quantities (Transcript, p. 139, line 1-7; p. 140, line 23- p. 141, line 4; p. 143, line 19-22; 
p.156, line 2-5.) 

As specified in the Special condition 6, the purpose of these in-lieu funds shall be to 
support a beach replenishment program for the Crystal Cove Sub-Cell, including the 
establishment of longterm monitoring of beach sand quantities and the preparation of a 
program for beach sand replenishment as well as the implementation of beach 
replenishment to the beaches within the Crystal Cove littoral sub cell. This sub-cell is 
logically related to the direct, indirect and cumulative impacts of the project. This 
subcell is a small area, h0wever there are several beaches and local entities within the 
Crystal Cove littoral sub-cell, which includes the area between the east jetty of Newport 
Beach and Abalone Point, Laguna Beach. In addition, several entities have formed and 
studies are underway that are concerned with the issue of beach erosion within the 
greater Orange County coastal region and the state as a whole. The Orange County 
Coastal Coalition, the Coast of California Storm and tideway study by Orange County 
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and the Army Corps of Engineers, and the coastal sediment working group including • 
many agencies within the Resources Agency and the Army Corps are some of these 
groups and studies (Transcript, p.142, line 8-17, p. 150, line 14-19}. The Commission 
therefore finds that it is feasible to establish, implement and maintain beach 
nourishment projects within the Crystal Cove littoral sub-cell As conditioned, the 
Commission finds the proposed project consistent with the requirement of Policy J4 to 
maintain the present level of beach sand replenishment. 

3. MARINE RESOURCES PROTECTION 

Water Quality and related Resource Protection LCP Policies 

The LCP Resource Conservation and Management Policy E designates the off-shore 
coastal waters as ESHA Category "C" due to its diverse marine life and kelp beds and 
recognizes its designation as a Marine Life Refuge by the Department of Fish and 
Game (DFG) and an Area of Special Biological Significance (ASBS) by the Water 
Resources Control Board. LCP. ESHA Policy E. states: 

E. CATEGORY "C" ENVIRONMENTALLY SENSITIVE HABIT AT 
AREA POLICIES 

The protection of water quality in marine resource areas is subject to the 
authority of the State Water Resources Control Board". Protection of water 
quality is provided by the LCP Runoff Policies and will be reviewed by the 
Regional Water Quality Control Board in conjunction with subsequent coastal 
development permits and related environmental impact reports (EIRs). 

A water quality monitoring program shall be submitted to the Regional Water 
Quality Control Board prior to initial implementing approvals for the golf course, 
for the purpose of monitoring runoff entering the ocean as well as the riparian 
corridors. Copies of the results of the monitoring program shall be forwarded to 
the Regional Water Quality Control Board and the County of Orange on a regular 
basis for their review to determine whether corrective action is required pursuant 
to the authority of said agencies. 

Use and application of chemicals on the golf course and other landscape areas 
shall be limited to those approved by State, County, and Federal agencies. The 
landowner shall be responsible for notifying tenants and/or prospective initial 
purchasers of this requirement. 

The applicant is proposing a water quality enhancement program as part of their COP 
application. It was not included in the project approved by the County. Concerning the 
water quality treatment program, the applicant states, "although not specifically 
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• addressed in the LCP, recent interest in water quality measures and other matters 
expressed by the Commission and others have prompted the addition of these 
environmental enhancements". The applicant also contends that the Commission may 
lack any legal ability to impose a comprehensive mitigation program for water quality. 

• 

• 

The Coastal Commission has the authority to address coastal water pollution 
associated with land use practices and constituting non-point sources of pollution. The 
authority of the Commission with regards to the enforcement of the non-point pollution 
control provisions of the Coastal Zone Management Act was discussed by the 
Commission's chief counsel and deputy counsel in a memorandum addressed to the 
Commission and Interested Parties, dated October 21, 1999. The memorandum 
concludes that where the Commission has certified a LCP, on appeal, the Commission 
may impose compliance with the standards in the certified LCP, including any 
management measures to prevent or mitigate non-point source pollution. The 
applicable LCP provisions are specifically addressed below. Additionally, since the 
Commission is reviewing the proposed development for consistency with the certified 
LCP, and the certified LCP requires consistency with all permit requirements of the 
Water Board, the Commission finds that their review of the proposed development's 
consistency with the certified LCP is necessarily consistent with the limitations of 
Section 30412 of the Coastal Act. 

The applicant next states that the LCP does not contain "water quality" policies . 
However, with respect to erosion and urban runoff control associated with the protection 
of marine water quality in particular, the LCP states the following: 

Marine water quality will be protected by directing runoff to natural drainage 
courses such as Los Trancos Canyon, Buck Gully, and Muddy Canyon ... and 
by means of erosion control techniques to slow runoff so that habitat areas 
are protected from flows significantly in excess of natural rates of flow. 
Additional control of non-point sources will be implemented if necessary to 
comply with state, regional, and county standards. [Emphasis added). 

In consideration of the applicable State, regional and County standards described 
herein and as discussed further below, the Commission finds that in addition to the 
erosion control techniques referred to in the LCP excerpts above, non-point source 
control measures, such as those proposed by the applicant and further augmented by 
conditions herein, are necessary for the proposed development in order to ensure runoff 
from the developed site will be consistent with State and local standards, and therefore 
consistent with the provisions of the Newport Coast LCP . 
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Analysis of Water Quality Issues 

The Newport Coast LCP provides for the protection of surface water quality in 
coastal streams and marine waters primarily through the Runoff Policies, and the 
ESHA Policies. The Commission notes the Grading Policies and Erosion & Sediment 
Policies listed with the Runoff and applicable ESHA Policies above, and discussed in 
other sections of this report, are also however, related to water quality. 

Muddy Canyon and Los Trancos Canyon contain at present, ephemeral streams, 
which will receive drainage from the proposed development. Both of these streams 
are tributary to coastal waters that are encompassed in an area designated as a 
Marine Life Refuge by the Department of Fish and Game, and an Area of Special 
Biological Significance (ASBS) by the State Water Resources Control Board 
(SWRCB). 

In the LCP, protection of surface water quality and sensitive resources in coastal 
streams and ocean waters, is heavily reliant upon applicant compliance with the 
regulations which govern this project under the authority of the State and Regional 
Water Boards. This is evident in LCP Policy 3.E., which states: 

The Category ~~c" ESHA area is encompassed within Crystal Cove State Park. 

• 

The protection of water quality in marine resource areas is subject to the • 
authority of the State Water Resources Control Board. Protection of Water 
Quality is provided by the Runoff Policies and will be reviewed by the Regional 
Water Quality Control Board in conjunction with subsequent coastal 
development permits ... 

The applicable runoff policies are noted above. Since these policies specifically 
address processes associated with natural erosion and beach replenishment which 
required technical analyses of the development specific to those issues, they are 
discussed in a separate section of this report. 

State and Regional Water Board Actions 

The project is subject to State Water Resource Control Board (SWRCB) and Santa 
Ana Regional Water Quality Control Board (SARWQCB) regulations with regard to 
stormwater and non-stormwater runoff associated with new development during 
and after construction. Relevant permits include the State Water Resources Control 
Board (SWRCB) National Pollutant Discharge Elimination System (NPDES) General 
Permit No. CAS000002 Waste Discharge Requirements (WDRs) for Discharges of 
Storm Water Runoff Associated with Construction Activity, the County of Orange 
Municipal NPDES Stormwater Permit No. CA 8000180, and the Orange County 
Drainage Area Management Plan, an implementing plan approved by the RWOCB 
for compliance with the municipal permit. In addition, the SARWOCB issued 

• 
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• Waiver of WDR (9/30/99). Applicable regulations pursuant to the State and 
Regional Board authority indicated here are described below. 

• 

• 

WDR Waiver of 401 Water Quality Certification Requirements 

Pursuant to section 401 of the Clean Water Act (CWA), any person applying for a 
federal permit or license for an activity which may result in a discharge of pollutants 
into waters of the nation must obtain a state water quality certification verifying 
that the activity complies with the state's water quality standards. No license or 
permit can be granted until certification required by section 401 has been obtained 
or waived. 

In response to the Irvine Company's request for 401 certification for the proposed development, 
the Santa Ana Regional Water Quality Control Board staff initially recommended denial without 
prejudice based on the following original assessment of record contained in a letter to Walt 
Petit, Executive Director of the State Water Resources Control Board from Gerard Thibeault, 
Executive Officer of the Santa Ana Regional Water Quality Control Board, dated September 20, 
1999, RE: REGIONAL BOARD RECOMMENDATION FOR DENIAL WITHOUT PREJUDICE 
OF 401 WATER QUALITY CERTIFICATION FOR THE PROPOSED CRYSTAL 
COVE/NEWPORT COAST PHASES IV-3 7 IV-4 PROJECT, UNINCORPORATED ORANGE 
COUNTY (ACOE REFERENCE NO. 980071600-YJC) which states: 

Based upon an assessment that the proposed project will result in alterations to the 
natural landscape, the drainage patterns of Los Trancos and Muddy Canyon Creek and 
the natural water quality runoff, Regional Board staff believes that the proposed project 
could alter the water quality in the receiving ASBS waters. There is inadequate evidence 
in the record that the discharges resulting from this project would be located at a 
sufficient distance from the Irvine Coast ASBS to assure the maintenance of natural 
conditions therein. Therefore, we cannot conclude, based on the existing information, 
that the project would comply with State water quality standards. 

The Regional Board staff indicated however, in the memo cited above, that they 
would be prepared to support certification, if it was determined that Ocean Plan 
standards applicable to areas of ASBS were not applicable to discharge from the 
proposed project. Subsequent to the recommendation above, the State Board Chief 
Counsel advised the SARWOCB that their application of the Ocean Plan discharge 
prohibition was inappropriate since discharges from the proposed project would be 
to tributaries to the ASBS rather than directly to the ASBS. 

RWOCB staff found in reviewing the project absent ASBS considerations, it met 
RWOCB established criteria (discussed specific to water quality, below) for waivers 
from WDR certification requirements. Pursuant to this determination, the RWOCB 
issued a waiver of individual waste discharge requirements for Phases IV-3 and IV-4 
of the Newport Coast Project, in response to the Irvine Company's request for 401 
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certification of the project as part of its application for a 404 permit from the U.S. • 
Army Corp of Engineers, on September 30, 1999. 

Relevant criteria (among other), specific to water quality on which the WDR waiver 
was based is found in the following condition: 

The project shall not cause a violation of any applicable water quality standard 
for receiving waters adopted by the Regional Board or the State Water 
Resources Control Board, as required by the Clean Water Act. 

A letter directed to Coastal Commission staff dated December 29, 1999, from the 
Executive Director of the Santa Ana Regional Board, discusses the waiver. The 
letter states the following: 

In issuing the waiver, Board staff recognized that the project would be 
regulated under existing waste discharge requirements both during and after 
construction, namely, the State Water Resources Control Board's general 
construction activity stormwater permit, and the areawide urban stormwater 
permit issued to Orange County and co-permittees. Board staff would not 
have issued the waiver had we believed that the project regulated in this 
manner would result in impairment of receiving waters.[Emphasis added]. 

Additionally, the RWOCB has recently submitted a letter, dated July 14,2000 • 
verifying that the WDR Waiver issued September 30, 1999 remains valid and 
applicable to the proposed development as revised and currently before the 
Commission. (EXHIBIT 40). 

The Commission notes that project opponents contend that the RWQCB action with 
respect to the WDR waiver was/is inappropriate, and in fact illegal. They maintain 
that the Ocean Plan standards are applicable to discharge associated with the 
proposed development due in part to the fact that direct discharge from the 
development into the ASBS is occurring, based on an interpretation of the definition 
of a "direct discharge" associated with tributary drainage into the ASBS, and 
discharge which will allegedly drain from the proposed development directly 
through Pacific Coast Highway (PCH) pipes and/or culverts over the bluffs and 
directly onto the beach at high tide . 

The applicant contends that no drainage from the proposed development will be 
discharged over the bluffs, directly to the beach through the PCH pipes or culverts. 
The following excerpt from a letter dated 2/18/00, from the applicant to the Santa 
Ana RWQCB, clarifies the applicants proposed drainage plans: 

11 
••• we do not plan to utilize the existing culverts, which were installed by 

Caltrans during the construction of PCH, for either low flows or storm flows for the 
Project. The exception is that we will be using the Caltrans culverts at Los Trancos 

• 



• 

• 
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Creek, Muddy Canyon Creek, and the 30 inch RCP that drains into Los Trancos 
Creek. Therefore there will be no direct discharges from our Project to the Area of 
Special Biological Significance (ASBS) ". 

The applicant has provided a map entitled Tributary Area and Low Flow Diversion 
Map, prepared by Hunsaker & Associates, dated 6/14/00, with color illustration 
added 7/31/00 (EXHIBIT 45), which depicts the drainage plans associated with the 
proposed development, consistent with the plans described by the applicant in the 
letter referenced above. The map supports the applicant's contention that no 
drainage from the proposed development will be discharged through PCH pipes or 
culverts over the bluffs and directly onto the beach. Further, at the public hearing 
on this matter (August 10, 2000), the applicant's representative offered testimony 
in response to contentions from project opponents regarding the issue of whether 
any discharge from the appeal area was being conveyed through a 3' by 4' box 
culvert directly on to the beach. Specifically, the applicant's representative stated 
the following: " This 3' by 4' box ... carries no appeal area discharge of any kind, 
none" [Transcript Page 93, lines 24 and 25; Page 94 line 1]. Commission staff has 
reviewed the letter, and map referenced above, and finds that based on a review of 
these documents, no drainage from the proposed development subject to appeal 
will be discharged through PCH pipes or culverts, over the coastal bluffs and 
directly onto the beach. The testimony excerpt (above) from the transcript of the 
public hearing on this matter, when combined with the drainage map and statement 
contained in the letter cited above, offers further assurance to the Commission, 
that while the 30 inch RCP will be utilized, no drainage from the appeal area 
development would ever discharge directly (without first entering one of the 
Creeks) on to the beach through the 3' by 4' box culvert or other PCH pipes or 
culverts. 

With respect to the interpretation of "direct discharge" pertaining to flows entering 
Muddy Canyon and Los Trancos Creek, which are tributary to the Pacific Ocean, 
the Commission recognizes the policy interpretation of the SWRCB contained in a 
letter to the RWQCB, dated September 30, 1999, which served as the basis for 
RWOCB determination with respect to the Waiver of WDR for 401 certification. 

Further, consistent with Section 30412 of the Coastal Act, the Commission finds 
that based on overall project analysis discussed herein, which includes a recognition 
of the assessment and determination of the Regional Board action on the 401 
certification, described and attested to in the above letter dated December 29, 
1999, the Commission does not expect that the storm water and/or non
stormwater discharge from the development will result in impairment of receiving 
water bodies, or that such runoff will otherwise significantly impact the Crystal 
Cove ASBS, recognized as Category "C" ESHA in the LCP, if the applicant achieves 
full compliance with the provisions of the State General Construction Activity 
NPDES permit , the Areawide Urban Stormwater NPDES Permit, the provisions of 
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the WDR waiver, as conditioned and issued by the Regional Board and the LCP, all • 
of which are discussed in detail below. 

SWRCB General Construction Activity NPDES Permit 

The State Water Resources Control Board (SWRCB) NPDES General Permit No. CAS000002, 
Waste Discharge Requirements (WDRs) for Discharges of Storm Water Runoff Associated with 
Construction Activity, is applicable to construction projects which result in a disturbance of 5 or 
more acres of land. Under this Permit, the discharger is required to employ Best Available 
Technologically Achievable (BAT) and Best Conventional Pollutant Control Technology (BCT) 
to reduce or eliminate storm water pollution. 

Opponents to the project have raised concerns about applicant compliance with the 
provisions of this Permit, with respect to the proposed development. This concern is 
based on video documentation of turbid runoff leaving an area adjacent to the appeal 
area that was under construction during storm events last winter and being discharged 
into Muddy Creek. 

With respect to the video documentation of the site currently under construction and not 
subject to this appeal, BMPs designed to control erosion and sediment contained in 
stormwater runoff from development sites under construction is a regulatory 
requirement to which the development associated with the video is subject. Staff has 
observed the video, however, there is incomplete evidence in the record for staff to 
determine whether the turbid water contained fine sediment and clays beyond that 
which is practicable to eliminate through the use of BMPs consistent with applicable 
regulations, or whether in fact, the BMPs employed by the Irvine Company in this 
specific case were inadequate or had failed. 

While the development that is the subject of the video tape is not before the 
Commission, the relevance of this discussion here is founded in a concern that 1) the 
BMPs/practices employed by the Irvine Company associated with development 
currently underway on property adjacent to the area where development is currently 
proposed, may have been inadequate or failed and 2) if so, it is conceivable that this 
may be indicative of what might occur on the area that is before the Commission in 
spite of the regulatory requirements to which the project is subject to for any reason - a 
flaw in seeping, preparation of the SWPPP, implementation, maintenance of BMPs or 
other reasons. 

In addition, pursuant to Administrative Civil Liability Complaint No. 99-90, The Irvine 
Company was fined for a violation of Waste Discharge Requirements pertaining to an 
authorized non-stormwater discharge associated with the development currently 
underway. As indicated above, the State General Construction Permit requires: 

• 

• 
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" the SWPPP developed for construction activity to be designed and 
implemented such that .. . authorized non-stormwater discharge shall not cause 
or contribute to an exceedance of any applicable water quality standards". 

A discharge in exceedance of those effluent limitations established by the Regional 
Board for chlorinated discharge may then constitute an action not in compliance with 
the State General Construction NPDES Permit. 

With respect to the latter of the two issues noted above as a basis for concern on the 
part of the Commission, specifically the applicant's potential failure to comply with 
provisions of the State General Construction NPDES Permit in conjunction with 
development not subject to appeal but currently under construction, the Commission is 
aware of reports alleging the failure of some types of erosion control measures 
employed by the applicant. Commission staff discussed one such report with the 
applicant in a meeting occurring on 7/18/00. In response to staff inquiry about the 
possible failure of erosion control devices, the applicant indicated that the report may 
have been associated with the dislodging of sandbags located on or near Pacific Coast 
Highway, intended to control runoff and trap sediment and debris. The applicant 
indicated that it is believed that this incident may have occurred as a result of vehicle 
operation on Pacific Coast Highway (PCH). PCH is a heavily traveled roadway, 
involving automobiles moving at speeds in excess of 45 mph . 

The Commission finds that in order to ensure the continued efficacy of erosion control 
measures and other BMPs required to control erosion and sediment during construction 
phase activity, site considerations, such as those which have the potential to affect the 
efficacy of BMPs by way of physical disturbance or other cause, must be addressed in 
the development and implementation of the SWPPP. 

Construction Phase Runoff Control 

The proposed development must be in conformance with applicable State and Regional 
Water Board regulations in order to be consistent with the LCP. While the State Water 
Resources Control Board (SWRCB) NPDES General Permit No. CAS000002, Waste 
Discharge Requirements (WDRs) for Discharges of Storm Water Runoff Associated 
with Construction Activity (General Construction Permit) does not require specific Best 
Management Practices or impose numeric effluent limitations, it places a requirement 
on dischargers to employ Best Available Technologically Achievable (BAT) and Best 
Conventional Pollutant Control Technology (BCT) to reduce or eliminate storm water 
pollution, and includes the following additional narrative standards: 
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DISCHARGE PROHIBITIONS: 

1. Authorization pursuant to this General Permit does not constitute an 
exemption to applicable discharge prohibitions prescribed in Basin Plans, 
as implemented by the nine RWQCBs. 

2. Discharges of material other than storm water which are not otherwise 
authorized by an NPDES permit to a separate storm sewer system (MS4) 
or waters of the nation are prohibited, except as allowed in Special 
Provisions for Construction Activity, C.3. of the SWRCB NPDES Permit. 

3. Storm water discharges shall not cause or threaten to cause pollution, 
contamination, or nuisance. 

4.Storm water discharges regulated by this General Permit shall not contain a 
hazardous substance equal to or in excess of a reportable quantity listed 
in 40 CFR Part 117 and/or 40 CFR Part 302. 

RECEIVING WATER LIMITATIONS: 

1. 

2 

3. 

Storm water discharges and authorized nonstorm water discharges to any 
surface or groundwater shall not adversely impact human health or the 
environment. 
The SWPPP developed for the construction activity covered by this 
General Permit shall be designed and implemented such that storm water 
discharges and authorized nonstorm water discharges shall not cause or 
contribute to an exceedance of any applicable water quality standards 
contained in a Statewide Water Quality Control Plan and/or the applicable 
RWQCB's Basin Plan. 
Should it be determined by the discharger, SWRCB, or RWQCB that 
storm water discharges and/or authorized nonstorm water discharges are 
causing or contributing to an exceedance of an applicable water quality 
standard, the discharger shall: 

a. Implement corrective measures immediately following discovery 
that water quality standards were exceeded, followed by 
notification to the RWQCB by telephone as soon as possible but no 
later than 48 hours after the discharge has been discovered. This 
notification shall be followed by a report within 14-calender days to 
the appropriate RWQCB, unless otherwise directed by the 
RWQCB, describing (1) the nature and cause of the water quality 
standard exceedance; (2) the BMPs currently being implemented; 
(3) any additional BMPs which will be implemented to prevent or 
reduce pollutants that are causing or contributing to the 
exceedance of water quality standards; and (4) any maintenance or 
repair of BMPs. This report shall include an implementation 

• 

• 
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schedule for corrective actions and shall describe the actions taken 
to reduce the pollutants causing or contributing to the exceedance. 
The discharger shall revise its SWPPP and monitoring program 
immediately after the report to the RWQCB to incorporate the 
additional BMPs that have been and will be implemented, the 
implementation schedule, and any additional monitoring needed. 
Nothing in this section shall prevent the appropriate RWQCB from 
enforcing any provisions of this General Permit while the discharger 
prepares and implements the above report. 

Since these narrative standards rely on the best professional judgement of local 
stormwater agencies and RWQCB staff to determine if a violation has occurred, it is in 
the interest of the Commission to review the specific Storm Water Pollution Prevention 
Plans for this project, as well as any other reports to the RWQCB regarding the 
compliance of this project with the General Construction Permit. The State Department 
of Parks and Recreation (DPR) has expressed interest in reviewing the wet weather 
erosion control plans. Due to the potential construction phase effects the development 
could have, if not properly managed, on the Crystal Cove State Park (because of it's 
proximity to the proposed development) and because of the obvious mutual resource 
interest of these two parties, the Commission finds it appropriate to require The Irvine 
Company to also allow DPR to review these plans [Transcript Page 105, lines 5-20} . 

Therefore the Commission finds it necessary to impose Special Condition No. 5 which 
requires that the applicant provide the Executive Director with a copy of the SWPPP. In 
addition, monthly status reports regarding the implementation of the SWPPP (including 
deficiencies noted and modifications imposed) and copies of any reports of inspection 
of the site for SWPPP compliance by the applicants third-party consultant inspectors or 
by government officials are required to be submitted to the Executive Director. Special 
Condition 5 also requires the applicant to submit a set of wet weather erosion control 
plans to DPR, concurrent with the submittal of such plans to the Executive Director 
[Transcript Page 105, lines 5-20}. 

The CCC will consult with the RWQCB and /or EPA on such reports. If reports indicate 
activity not in compliance with the Permit is occurring, corrective action will be required 
pursuant to this Permit. Corrective action may involve the incorporation of additional 
BMPs into the development in order to ensure compliance and shall require an 
amendment to this COP unless the Executive Director determines no such amendment 
is required. 

Areawide Stormwater Permit (Order No. 96-31; NPDES No. CAS618030) 

The applicant has submitted a Master Drainage and Water Quality Plan - Crystal 
Cove, prepared by Hunsaker and Associates (6 sheets) Volume I and II (MDWQEP) 
dated (7/24!00). The plan describes narratively and illustrates graphically the source 
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and treatment control measures proposed by the applicant to control nonpoint .,~ 
source pollution in the form of urban runoff from the development. These measures 
are consistent with the areawide municipal stormwater permit (CAS618030), 
issued to the County of Orange and co-permittees (Cities), as well as the Orange 
County Drainage Area Management Plan (OC DAMP), submitted to the Regional 
Boards for compliance with the NPDES permit by the County and co-permittees, as 
described below. In addition, the applicant has submitted a report entitled Newport 
Coast Planned Community, Crystal Cove Storm Water Quality Evaluation Report, 
prepared by Peter Mangarella, Eric Strecker, and Seth Gentzler, dated June 14, 
2000, which discusses the proposed measures in the context of the overall water 
quality management plan, wherein the program is evaluated with results compared 
to applicable water quality objectives. The Report also contains recommendations 
specific to the program. 

The OC DAMP is essentially the implementing program for the NPDES permit. It 
was developed based upon the principle criterion identified in the NPDES permit, 
that being the term Maximum Extent Practicable or "MEP." The NPDES permit 
defines "MEP" as follows: 

"MEP" means to the maximum extent practicable, taking into account 
equitable considerations of synergistic, additive, and competing factors, 
including but not limited to, gravity of the problem, fiscal feasibility, public 
health risks, societal concern, and social benefits." 

The NPDES Municipal Stormwater Permit co-permittees (Orange County and Cities) 
have the responsibility of weighing economic, societal and equity issues as they 
define the policies and standards to be employed in implementing the OC DAMP 
program. 

The OC DAMP includes a section focused on New Development Control (Section 
7 .0), which requires new development (such as Newport Coast ) to incorporate 
non-structural, routine structural, and special structural BMPs "to minimize the 
amount of pollution entering the drainage system." The following are examples of 
non-structural, routine structural and special structural BMPs, proposed for 
incorporation per the Stormwater Quality Evaluation Report, dated 6/14/00, and 
graphically depicted in the Master Drainage and Water Quality Enhancement 
Program (MDWQEP) for the Newport Coast Planned Community (6 sheets), dated 
7/24/00 (not a complete list): 

Non-structural: Fertilizer and Organic Soils Management, street sweeping 
and litter pick-up, homeowner education 

Routine structural: Inlet trash racks, energy dissipaters, efficient irrigation 
technology, vegetated swales, extended detention ponds, catch basin media 
filters 

• 

• 
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Special structural: Nuisance flow diversion 

The applicant's water quality program includes both source and treatment control Best 
Management Practices. The plan includes the incorporation of approximately 5 
"regional" storm drain filters, specifically "Drain Paks", and 40 Drain Pak inserts located 
throughout the proposed development. "Regional" is described as those which are 
"located in-line with the storm sewer system and are designed to treat low storm flows". 
The inserts are "located within storm drain inlets and treat storm water runoff before it 
enters the storm sewer system". Vegetated swales are proposed to be located along a 
portion of Reef Point Drive, which is along the frontage of the Crystal Cove commercial 
tract and selected locations within the recreation areas. Circular bio-filters designed to 
collect and treat local drainage from selected cui-de-sacs are proposed for 
implementation at cui-de-sacs where technically feasible. Six (6) detention basins 
designed to control peak flows will be constructed. In addition to contributing to the 
volume/velocity control function, detention basin # 6 will be designed to capture an 
estimated 85% of the mean annual runoff from 380 acres, approximately 260 of which 
are in the area subject to appeal, as well as provide a 40-hour draw-down period to 
allow settling and absorption of pollutants. An extended detention wetland is proposed 
to be located in conjunction with the agricultural reservoir. The wetland can provide 
water quality benefits through biological processes and functions such as, filtration, 
microbial degradation, and vegetative uptake. A riparian corridor will be located directly 
downstream of flood control detention pond #1 . 

The applicants consultants base assumptions about stormwater quality relative to 
performance from the BMPs that the applicant plans to use on results generated from 
the use of a model referred to as adaptation of an EPA method called the "Simple 
Method". The consultant evaluated the results of the model against California Toxics 
Rule (CTR) objectives for inland freshwater streams, and found that that for Muddy 
Creek: " the model results show that the predicted average concentrations for the trace 
elements in stormwater are well below the acute CTR objectives applied in Muddy 
Creek". Further the applicant's consultant contends that the constituents beyond those 
modeled which are associated with particulates (e.g. hydrocarbons and bacteria) will 
also be controlled through proposed BMPs, and that contaminants such as pesticides 
and herbicides are addressed through homeowner's education programs. 

The proposed suite of permanent BMPs and the modeling effort to predict their 
performance was evaluated by an independent consultant hired by California 
Department of Parks and Recreations. The independent consultant, Dr. Michael K. 
Stenstrom of UCLA, in a draft report dated July 24, 2000 indicated that "the range 
and magnitude of BMPs is impressive" and confirmed that the model "is a fair and 
reasonable predictor of the impact of the development". He also made the 
following recommendations that he indicated would improve the "workability and 
robustness of the plan": 
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1. Low flow diversion. The diversion of low flow will create a continuing cost to • 
prospective homeowners. In order to create an incentive to reduce this cost (and 
therefore maintain a willingness on the part of homeowners to pay it) the cost 
should be billed on the basis of volume of diverted flow. This can be done by 
installing flow meters and totalizers at each pump station. The totalizers can be 
checked periodically (i.e., weekly or biweekly) in the summer. The sanitary 
districts can be consulted to create a fee structure composed of a base fee and a 
progressive fee based upon total flow rate. The districts can make the fee 
commensurate with actual costs. If the districts do not want to install meters and 
totalizers, they can install simpler but more reliable elapsed time meters (the 
meter accumulates time only when the pump is running). The elapsed time is 
multiplied by the known, average flow rate of the pump to calculate the total flow. 
The totalizer will also be useful in monitoring performance of the pump station. 
Very low values may reveal failure in the pump station, or a rapid increase 
suggests a problem in the drainage area, such as a leaking water main. The 
totalizer data will give the homeowners' association, or other manager, a 
management tool. At present the diversions are only planned during the 
summer. The beach waters are used for bathing beyond these time limits. It 
would be useful if the flows could be diverted during other dry periods of the 
year. The Sanitation District may not accept these flows, but it would useful to 
see if an arrangement could be worked out. 

2. DrainPacs must be monitored to determine when they are clogged. The best way • 
to do this is observe them in the rain. Ideally, a maintenance contractor should 
be hired to perform this function. An outside stormwater contractor such as 
United Stormwater could do this function. The landscaping contractor could be 
charged with observing and photographing the units during rainfall. Litter could 
be removed from the collected material and the remainder may be suitable for 
mixed composting. 

3. The DrainPacs have been sized using a rating of 50% of hydraulic conductivity. 
This rate was based in part upon my experiments at UCLA. None of the area 
DrainPacs have been designed. It might be wiser to rate them at 25% of the 
hydraulic conductivity, which would double the required area. This would reduce 
cleaning frequency and increase reliability. Some of the structures are quite 
small (i.e., < 20 sq. ft.), and doubling their size would not double their 
construction costs. 

4. An aggressive street sweeping program is proposed. From my tour of previously 
developed areas, it appears that the proposed street sweeping may be more 
frequent than needed. Street sweeping is most effective in more populated land 
uses, with greater vehicle and pedestrian traffic. Weekly or bi-weekly street 
sweeping is probably adequate, except during construction periods. The 
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Development Company should consider directing some of the street sweeping 
effort to other BMPs, such as larger DrainPacs or construction-time BMPs. 

5. Several detention basins are proposed. The success of these basins will 
depend in large part on their detailed design, which requires that the high flow 
does not flush out the material retained during the low flow or the first flush. I do 
not know of the plans for the detailed design. The Development Company 
should insure that the basins are optimally designed. Again, the Mangarella team 
has the expertise to design the basins or review the designs to insure success. 

The above recommendations pertain to BMP design specificity associated with 
sizing and design criteria, and implementation methods to supplement proposed 
BMPs. The Commission finds that appropriate design is critical to the efficacy of 
structural BMPs. The primary water quality benefit a detention basin provides is 
attained through a settling function which occurs as detention time is increased, 
thereby allowing suspended solids to settle out in the bottom of the basin. Since at 
least one of the detention basins (Basin 6) is proposed to be designed to provide a 
dual function of water quality treatment and flood control, the Commission finds it 
important to require that all of the new detention basins (1 ,2, 3 and 6) be designed 
to prevent resuspension and/or flush out of material which has accumulated in the 
bottom of the basin, consistent with Dr. Stenstrom's recommendation cited above 
in number 5 [Transcript Page 107, lines 21-25]. 

The Irvine Company has agreed to rate the proposed regional Drainpak filter insert 
devices at 25% of hydraulic conductivity, consistent with Dr. Stenstrom's 
recommendation No. 3 above [Transcript Page 207, lines 11-19]. Further, the Irvine 
Company proposed to revise the plans for the storm drain system to allow 
stormwater flows from Planning Areas 3A, 38, and 14, which are located in the 
non-appeal area, to be either routed through drainpak catch basin filter inserts, or to 
the water quality treatment detention basin (basin 6). The Irvine Company 
incorporated this proposal into their project description [Transcript Page 208, lines 
1-24}. This proposal and the requirements pertaining to detention basin design 
discussed above have been incorporated into Special Conditions 14 and 1 5 as 
applicable. 

While the Commission supports the BMP maintenance and other specifications and 
methods identified in Dr.Stenstrom's other recommendations (numbers 1,2 and 4) 
and encourages the applicant to utilize them where feasible, the Commission finds 
that the applicants post-construction water quality control program, as proposed 
and augmented by Special Conditions 14 - 18 contained herein, is in conformance 
with the applicable water quality related policies of the Newport Coast LCP . 
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Additionally, the applicant has proposed a low flow diversion system designed to intercept and 
divert all dry-weather nuisance flows from the appeal areas, as well as all flow draining into Los 
Trancos and Muddy Canyon Creeks from existing development in the Newport Coast to the 
north and west containing 509 residential units and a portion of the golf course, which drains 
into Los Trancos Creek. This includes portions of Planning Areas 1C, 2B, 2C, 10B, 11B, 13A 
and 13F which drain into Los Trancos Creek. Dry weather nuisance flows from areas generally 
described above and specifically indicated in Special Condition 15C will be diverted to the 
Orange County Sanitation District's (OCSD) wastewater treatment plant for treatment prior to 
discharge, from April15 through October 31 of each year for the life of the project [Transcript 
Page 102, lines 14-19}. Runoff flows occurring during dry weather characterized as "nuisance" 
are not a natural occurrence. They are a result of urbanization, and therefore have the potential 
to alter natural dry weather conditions in sensitive coastal and marine ecosystems. They often 
have a higher concentration of pollutants due to the lower runoff volumes and relatively 
constant pollutant deposition. 

Based on the OC DAMP, low flow diversion can be considered a "Special Structural" BMP, and 
therefore may be required for development in response to known or identified persistent water 
quality problems in receiving waters. Diversion of dry-weather nuisance flows has been 
required in other Southern California LCPs (e.g. Treasure Island) to eliminate the impacts of 
nuisance flows to the coastal zone. 

While no persistent water quality impairments have been identified for the receiving waters 
associated with the proposed development, the Commission finds this low flow diversion 
system is consistent with the Best Management Practices being used by other coastal 
developments in Southern California, and will serve to further eliminate potential impacts 
associated with non-saline water on sensitive coastal and marine resources associated with the 
Marine Life Refuge, and ASBS, in a manner consistent with the LCP. 
Moreover, with the recent approval of California's Non-Point Source Pollution Control Plan, 
the Coastal Commission and the State Water Resources Control Board have cooperatively 
embarked on implementation of a strategy for controlling nonpoint source pollution and 
improving coastal water quality. The plan includes a mechanism for identifying areas 
requiring special protection from nonpoint source impacts as "Critical Coastal Areas" 
(CCAs). The Crystal Cove ASBS is designated as an ESHA in the California Coastal 
Management Plan (CCMP) and in the certified LCP. As such, it is a likely candidate to be 
designated as a CCA with the additional protections that the California's Non-Point Source 
Pollution Control Plan recommends. 

The Non-Point Source Pollution Control Plan states: 

California will use a combination of approaches in delineating CCAs. First, the 
State will designate special sections within the California coastal zone as CCAs. 
These include environmentally sensitive habitat areas (ESHAs) currently 

• 

• 

• 
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designated in California's coastal zone management program, as well as 
California's National Estuarine Research Reserves, National Estuary Programs, 
and National Marine Sanctuaries. Within these areas the CCC will use it's existing 
authority under the California Coastal Management Plan (CCMP) to ensure that 
all appropriate Management Measures (MMs) are implemented and, where 
appropriate, that additional MMs are developed to protect these coastal waters. 

Due to the sensitive and extremely valuable nature of the AS8S, the Commission finds that 
the diversion of dry weather nuisance flows as proposed by the applicant is an additional 
mitigation measure which will serve to further eliminate the potential for any such resource 
impacts associated with the introduction of non-saline runoff water to occur in the AS8S, 
and to ensure that the quality of water in the AS8S is preserved in a manner consistent 
with all State, regional, and County standards. As such the proposed diversion conforms to 
the LCP. 

The Commission also finds that in addition to the 8MPs proposed for controlling 
stormwater pollution, the diversion of dry weather nuisance flows to the treatment plant 
offers assurance that these nuisance flows which are not a natural occurrence, and 
therefore have the potential to alter natural dry weather conditions in coastal and marine 
environments, will not result in significant adverse impacts to the AS8S . 

Prior to issuance of the coastal development permit, Special Condition No. 15D 
requires the applicant to obtain and submit a binding agreement with the Orange 
County Sanitation District (OCSD) and the Irvine Ranch Water District (IRWD) 
[Transcript Page 106, lines 2-11] which verifies the District's capacity and 
commitment to accept dry weather nuisance flows, from Planning Areas 3A, 38, 
4A, 48, 5,6, 12C, 14 and portions of 1 C, 28, 2C, 108, 118, 13A and 13F which 
drain into either Los Trances Canyon or Muddy Canyon as proposed and generally 
described herein, from April 15th to October 31st [Transcript Page 1 02, lines 14 -
19]. of each year, for the life of the project. In order to ensure that the benefits of 
dry weather diversion at the project site, are implemented in tandem with 
construction impacts, the applicant is required to construct and implement the 
diversion system concurrent with the first phase of construction as indicated on the 
August 9, 2000 phasing plan [Transcript Page 120, lines 23-25 and Page 121, 
lines 1-18]. Additionally, Special Condition 1 5C requires the applicant or successors 
in interest to assume responsibility for the long-term operation and maintenance of 
the diversion system, and to perform any repairs or improvements necessary to 
maintain the functional operation of the diversion system consistent with the 
requirements of Special Condition 15C. Special Condition 15E requires the applicant 
to execute and record a deed restriction to this effect over the appeal area, which 
incorporates all of the terms of Special Condition 15C, and which will run with the 
land binding all successors and assigns to the terms of the restriction . 
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Due to the importance of this proposed measure in maintaining more natural • 
(unaltered by the introduction of nuisance runoff) water quality conditions in Crystal 
Cove during the dry-weather season, the Commission finds it is critical to require 
the incorporation of measures designed to monitor the diversion system to ensure 
that it is functioning as proposed and therefore that no nuisance flow is discharging 
onto the beach (directly or via Los Trances or Muddy Creeks) during the dry season 
[Transcript Page 196, lines 12-25, Page 197, lines 1-25, Page 198, lines 1-25 and 
Page 199, lines 1-161. 

Special Condition 19 requires the applicant to install flow meter detection devices 
engineered to ensure that runoff which is proposed to be diverted, is not being 
discharged onto the beach directly, or by way of Los Trances or Muddy Creek, as a 
result of the failure or otherwise inadequate operation of the dry-weather diversion 
system. Special Condition 19 requires the applicant to have flow meters installed in 
the wet wells at Los Trances and Muddy Canyon Creeks and/or in pipes or culverts 
located downstream of the pump wells as necessary to ensure satisfaction of the 
criterion identified in Special Condition 19: specifically that they be located at a 
point where they will be capable of detecting and estimating flow which is 
discharging onto the beach either directly or indirectly by way of the Creeks. 

As stated above, at the public hearing on this matter, August 10, 2000, wherein 
the Commission imposed Special Condition 19 based on the findings of fact 
described herein, the Commission determined that it is essential to require the 
incorporation of measures designed to monitor the diversion system to ensure that 
it is functioning as proposed, and therefore that no nuisance flow is discharging 
onto the beach (directly or via Los Trances or Muddy Creeks) during the dry season 
[Transcript Page 196, lines 12-25, Page 197, lines 1-25, Page 198, lines 1-25 and 
Page 199, lines 1-161. To accomplish this goal, the Commission finds that the flow 
meters shall be designed to detect flow at a rate of no less than 1 5 gallons per 
minute (gpm), based on the following. Exfiltration of groundwater conveyed 
through slope drains or directly into the existing stormwater conveyance system, 
and surface runoff from off-site areas such as Pacific Coast Highway, are both 
existing sources of dry weather flows that are not attributable to the proposed 
development. The amount of dry-weather flow from these sources is unknown at 
this time and may fluctuate in response to seasonal, yearly or storm variations. 
Therefore, in order to ensure that no nuisance flow is discharging to the beach, the 
limitation on flow includes a threshold, over which the applicant will be required to 
investigate and document the source of dry weather flow, specifically to determine 
if the flow is coming from project area Planning Areas specified in Special Condition 
19. 

Fifteen gallons per minute (gpm) is a rate of flow considered to be within the range 
of what can be expected from a standard garden hose. The Commission finds that 
flows in excess of 1 5 gallons per minute are sufficient to adversely affect Crystal 

• 

• 
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• Cove Beach, and exceed flows that would be expected due to groundwater 
exfiltration or surface runoff from Pacific Coast Highway. Separate support of this 
threshold flow rate has also been provided by the applicant's water quality 
consultant Eric Strecker in a letter dated December 4, 2000, which states that "15 
gallons per minute is a flow rate that is a reasonable starting amount [for a flow 
meter threshold flow], given the small quantity of such a flow [expected at this 
location 1 ". 

• 

• 

Special Condition 19 specifies flow detection response activities, and includes 
monitoring and reporting requirements. For example, investigation of the source of 
any water is required in response to flow detection exceeding the threshold level. 
An additional requirement involves the applicant conducting a site visit during the 
dry-weather season (each season) to investigate whether flows under the detection 
limit are coming from the project area, or from other (groundwater or off site) 
sources. Information from the site visit is to be recorded. The Commission 
recognizes that due to potential seasonal and yearly fluctuations in existing non
project related dry weather flows, one site visit per season, as is required (or even 
one per week), may prove to yield results of limited value. Even so, as a 
supplement to the primary method of monitoring, information gathered from even 
one physical site visit per season such as this, will involve visual observation, and 
may prove useful in determining whether the installed flow meters are adequate to 
effectively monitor permit condition compliance . 

Long-term Operation & Maintenance of Structural BMPs 

In order to ensure the efficacy of the overall water quality management program, 
proposed and conditionally required BMPs must be regularly inspected and 
maintained in effective working condition, for the life of the project. In order to 
ensure effective implementation and continued long-term management of the 
structural BMPs associated with the overall water quality management program, the 
applicant and successor in interest must accept long-term responsibility for such, 
subject to the criteria set forth in Special Condition No. 16. 

Special Condition No. 16 requires maintenance activities to conform to the 
recommendations contained in the California Stormwater Best Management 
Practice Handbooks and Section 5.2 of the Newport Coast Planned Community, 
Crystal Cove Stormwater Quality Evaluation Report, and requires annual submittal 
of reports documenting maintenance activities to the Executive Director. 

A post-development monitoring plan designed to evaluate BMP efficacy in reducing 
pollutants in stormwater and thereby protecting the quality of the receiving waters, 
is also required to be implemented pursuant to Special Condition 16. If pollutants 
are found in concentrations considered unacceptable by the RWOCB based on 
applicable standards contained in the California Taxies Rule and the California 
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Ocean Plan, the applicant is required to assess the potential sources of the • 
pollutants and potential remedies. Based on the assessment, if it is determined that 
applicable water quality standards have not been met, as a result of inadequate or 
faulty BMPs, corrective actions or remedies are required [Transcript Page 1 22, lines 
8-21 and Page 126, lines 11-17]. 

Additionally, in order to address concerns related to the operation and maintenance 
of structural BMPs, raised in part by State Parks, The Irvine Company has proffered 
an agreement with DPR, outlined and memorialized in a letter from Daniel Hedigan 
representing the Irvine Company, to Tim La Franchi representative for DPR, dated 
July 27, 2000. This letter, along with the DPR letter to Commission Chair Wan 
dated August 2, 2000, are included as Exhibit 46. 

TIC incorporated the agreement set forth in the July 27, 2000 letter, into their 
project description [Transcript Page 213, line 25; Page 214, lines 1-5]. In order to 
memorialize the applicant's proposal to incorporate the La Franchi - Hedigan letter, 
the Commission imposes Special Condition 20. 

Water Quality and Marine Ecological Monitoring Plan for the Crystal Cove 
Development Project 

Finally, the WDR Waiver of 401 water quality certification referenced in the 
beginning of this section, was issued by the RWOCB on the condition that the 
Irvine Company develop and implement a comprehensive receiving water quality 
monitoring program, designed to identify any unexpected adverse impacts of the 
project. The applicant submitted a monitoring plan on January 1 2, 2000 entitled 
Monitoring Studies Concerning Water Quality and Marine Ecology for the Crystal 
Cove Development Project Phases IV-3 and IV-4 (Monitoring Plan). The Monitoring 
Plan was reviewed and approved by the RWQCB on January 14, 2000. The 
monitoring program is planned for a 5-year period, and sampling began in December 
of 1999. 

The Monitoring Plan identifies four monitoring stations each in Muddy Canyon, Los 
Trances Canyon and Emerald Canyon. Sampling stations are intended to represent 
four locations within each respective watershed: 1) upstream from significant 
development or future development, 2) near the mouth of the watershed, but above 
Pacific Coast Highway, 3) in the surf zone adjacent to the mouth of the watershed 
and 4) beyond the surf zone where the water is 20 feet deep at Mean Lower Low 
Water. 

The following constituents are included in the Monitoring Plan: 

12. SAMPLING AND ANALYSIS FOR PATHOGEN INDICATOR BACTERIA: 
Sampling for total and fecal coliforms and enterococci at all stations during storm 

• 

• 
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• and dry-weather runoff. Analysis of additional Orange County data for same study 
locations and adjacent sites. 

• 

• 

13.SAMPLING AND ANALYSIS FOR PHYSICAL CONSTITUENTS OF RUNOFF: 
Total suspended solids (TSS), Total dissolved solids (TDS), Freshwater hardness, 
Salinity, Standard observations of water clarity, color, degree of turbidity, and debris. 

14. SAMPLING AND ANALYSIS FOR TRACE (HEAVY) METALS: 
Full sampling at all stations for the 7 trace metals cadmium, chromium, copper, lead, 
nickel, silver, and zinc in both their total and dissolved forms. 

15. SAMPLING AND ANALYSIS FOR PESTICIDES: 
Full sampling at all stations for 26 organophosphorus pesticide compounds, 
including chlorpyrifos, diazinon, malathion, and parathion. 

16. SAMPLING AND ANALYSIS FOR NUTRIENT CHEMICALS: 
Full sampling at all stations for, Nitrate+ nitrite, Total Kjeldahl nitrogen, Total 
phosphorus, Dissolved phosphorus 

17. SAMPLING AND ANALYSIS FOR PETROCHEMICALS: 
Total recoverable oil and grease at all stations 

18. SAMPLING AND ANALYSIS FOR DRY-WEATHER RUNOFF: 
Sampling once per month in each watershed exhibiting such runoff. All of the above 
described microbiological, physical and chemical constituents analyzed. 

19.TOXICITY BIOASSAYS FOR STORM RUNOFF: 
Acute (48- 96 hr) toxicity testing using initial runoff water to assess its effects on a 
freshwater daphniid crustacean indicator species and a marine mysid crustacean 
indicator species. Testing conducted with water sampled during three representative 
storm events. 

20.TOXICITY BIOASSAYS FOR DRY-WEATHER RUNOFF: 
Acute (48 hr) and Chronic (7 day) toxicity testing in which a freshwater daphniid 
crustacean indicator species is exposed to dry-weather runoff water. Testing 
conducted 3-4 times per year for each watershed exhibiting runoff. 

21.QUANTITATIVE ECOLOGICAL STUDIES OF ROCKY INTERTIDAL HABITATS 
NEAR MOUTHS OF THE THREE WATERSHED CANYONS: 

d) Before and after storms, repeated sampling of the same groups of individuals in 
mussel and sea anemone indicator species associations (template photo quadrat 
sampling) to evaluate possible changes in relation to runoff . 
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e) Before and after storms, repeated sampling of five different indicator species groups • 
(invertebrates and algae). Randomly placed photo quadrats used to determine 
possible storm-related and other changes in species composition and abundance. 

f) Before and after storms, repeated sampling of algal epiphytes (species composition 
and % cover) living attached to surfgrass. These epiphytes are good indicators of 
higher than normal nutrient chemical concentrations. 

22.QUANTITATIVE ECOLOGICAL STUDIES OF ROCKY SUBTIDAL HABITATS 
OFFSHORE OF THE THREE WATERSHED CANYONS: 

c) Before and after storms, repeated sampling of several different indicator species 
groups (invertebrates and marine plants. Randomly placed photo quadrats used to 
determine possible storm-related and other changes in species composition and 
abundance. Depth 20ft MLLW. 

d) Before and after storms, repeated sampling of algal epiphytes (species composition 
and% cover) living attached to surfgrass. Depth 20ft MLLW. These epiphytes are 
good indicators of higher than normal nutrient chemical concentrations. 

Opponents to the development contend that the data collected during the winter of 
1999/2000 that is intended to serve as baseline data for evaluating future 
conditions, is not representative of the natural conditions of the streams and marine 
environment in an undeveloped state, and therefore is inadequate to serve as 
baseline data and that analysis of all future results will be skewed based on this. • 

Los Trances Canyon has been receiving drainage from developed areas (including 
residential housing and portions of a golf course) for several years. In addition the 
marine waters encompassing the Crystal Cove ASBS have been receiving drainage 
from developed areas via Los Trances Canyon for several years and from PCH via 
culverts for at least 50 plus years. In addition, the Commission recognizes the 
construction project currently underway drains to both Los Trances and Muddy 
Canyon, and did so last storm season, therefore ultimately draining to the ASBS. 
Therefore, the data collected associated with the approved monitoring program can 
not serve as an accurate reflection of conditions in the ASBS, or Los Trancos 
Canyon under undeveloped conditions. 

In addition, the Commission finds that one-year, let alone one season, of data for 
any particular ecosystem or biological resource can not produce results that can be 
considered statistically significant for the purpose of establishing baseline 
conditions. Therefore the Commission finds that the proposed Water Quality and 
Marine Ecological Monitoring Plan for the Crystal Cove Development Project, 
designed by Richard Ford, Barbara B. Hemmingsen and Michael. A. Shane, will not 
serve to provide data which can be used to evaluate alterations as a result of the 
proposed development ,to Los Trances Canyon, or the intertidal, subtidal or marine 

• 
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• waters and resources, over natural conditions of these areas when in an 
undeveloped state. 

• 

• 

It is expected however, that the Monitoring Plan will serve to detect and 
demonstrate if and where exceedances of applicable water quality objectives are 
occurring provided that the list of monitoring station locations identified in the 
proposed Monitoring Plan is augmented to include an additional location, at the 
mouth of the Los Trancos watershed, where sampling of discharge from the 48 
inch Reinforced Concrete Pipe (RCP) and 30 inch RCP above the surf zone can 
occur. Absent this modification to the Plan, important data associated with the 
composition of discharge from these points, undiluted by ocean water in the surf 
zone, will not be collected, This information is critical for the purpose of assessing 
development compliance with the terms and conditions of this permit. Therefore 
the Commission finds it necessary to require the addition of a monitoring station 
location at the mouth of Los Trancos watershed, at a point situated above the surf 
zone, and as more fully described in Special Condition 1 7 [Transcript Page 202, 
lines 17-25 and Page 203,1-25 and Page 204, line 1 and Page 210, lines 13-25 
and Page 211, lines 1-241. Further, based on the sampling locations which include 
upstream locations in both Muddy and Los Trancos Canyon, and due to the relative 
confinement of the watershed, it should be possible to isolate relative contributions 
from the proposed development versus other development in the watershed . 

As stated above, the Commission finds that the LCP requires compliance with 
state, regional and county standards. These standards include those contained 
within relevant NPDES Permits referenced earlier in this section, the WDR Waiver, 
also referenced above, the California Taxies Rule (CTR) Standards for Freshwaters 
of the State, and applicable Ocean Plan standards for ocean waters. This finding is 
based on project analysis which included a review of relevant water board issued 
permits and actions, written RWOCB correspondence with the SWRCB (September 
20th, 1999 letter referenced earlier in this section), and CCC staff communication 
with RWOCB staff on 1 /1 0/00. 

Neither Muddy Canyon Creek nor Los Trancos Creek have been listed in the Santa 
Ana Region Basin Plan, and therefore no beneficial uses have been established for 
either of these creeks. The September 201

h, 1999 letter cited above, and referenced 
earlier in this section, specifies the beneficial uses of the Pacific Ocean, to which these 
waters are tributary. During a Commission staff communication with RWQCB staff on 
1/10/00, RWQCB staff confirmed that when no beneficial uses have been established 
for a particular water body, the beneficial uses of the waters to which a particular water 
body is tributary are assumed. RWQCB staff also indicated that beneficial uses of 
ocean waters and assumed beneficial uses for inland waters such as body contact and 
non-body contact recreation and Wildlife would be applicable . 
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The proposed project will impact Los Trances Creek and Muddy Canyon Creek, 
which are tributary to the Pacific Ocean. Neither Los Trances Creek nor Muddy 
Canyon Creek are listed in the Basin Plan, and no beneficial uses for these water 
have been designated. Beneficial uses of the Pacific Ocean include navigation, 
body contact, and non-body contact recreation, habitat for rare and endangered 
species, habitat for spawning, marine aquatic habitat, shellfish harvesting and 
biological habitat of special significance. 

The water quality objectives necessary to support the beneficial uses of the Pacific 
Ocean, where available, are found in the Ocean Plan. The Commission finds that 
water quality standards applicable to the waters of the Crystal Cove ASBS are 
contained in California's state-wide Ocean Plan [Transcript Page 119, lines 1 0-16; 
Page 120, lines15-22; Page 121, lines 19-25; Page 122, line 1 ). 

Water quality objectives have not been established specifically for Los Trancos 
Creek or Muddy Creek. However, again, the beneficial uses of the waters to which 
the.se creeks are tributary are assumed. Absent specific inland stream water quality 
objectives for Los Trancos and Muddy Creeks/ the Commission finds the applicable 
water quality standards to be used for evaluating the ability of the aforementioned 
Creeks to support assumed beneficial uses are those found in the California T oxics 

• 

Rule standards for Freshwaters of the State, consistent with Federal law (40 CFR • 
Part 131 ). 

Therefore/ the Monitoring Plan will serve to document the development's 
conformance with the State and Local standards and hence conformance with the 
LCP. If it can be determined by the CCC, the RWQCB, or the applicant, based on 
monitoring results, that the proposed development is not in compliance with 
applicable water quality objectives and/or standards, the development will not be in 
compliance with the conditions of this permit which requires conformance with all 
applicable State, regional and County standards. Corrective action which may 
include incorporating additional measures into the development will be required. 
Any such action or measures will constitute a change to the approved development 
and will require an amendment to the permit unless the Executive Director 
determines no such amendment is necessary. Special Condition 1 7 requires the 
applicant to submit a final water quality and marine ecological monitoring plan 
consistent with the specifications of Special Condition 1 7 to the Executive Director 
for review and approval. In addition, the applicant is required to submit quarterly 
reports documenting the results of the monitoring program to the Executive 
Director pursuant to the specifications of this condition. The Commission will base 
consultation and coordination with the RWQCB on matters affecting joint 
responsibilities, on such reports. In addition to the applicant's own reporting 
obligations, the applicant will be notified by Commission staff in accordance with 

• 
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• standard enforcement procedures if a determination of non-compliance occurs and 
action on the part of the applicant is required. 

• 

• 

Finally Special Condition 17 requires monitoring to be conducted for a period of 5 
years, as calculated from a commencement date for monitoring, considered for the 
purposes of this coastal development permit, to be December 15, 1999. This is the 
date at which sampling associated with the applicant's water quality monitoring 
program, required and approved by the RWQCB began, referenced above. The 
Commission finds the monitoring program approved by the RWQCB is in substantial 
conformance with the Plan conditionally required by Special Condition 1 7 of this 
coastal development permit, and therefore recognizes and accepts the results 
provided in the Water Quality and Marine Ecological Monitoring Studies for the 
Crystal Cove Development Project, First Quarterly Report for 2000 associated with 
applicants RWQCB approved plan. 

Revised Master Drainage and Water Quality Enhancement Program 

In order to clearly describe the applicant proposed water quality measures, and to 
specifically define the water quality related special condition requirements, the 
applicant's _Master Drainage and Water Quality Plan - Crystal Cove, prepared by 
Hunsaker and Associates (6 sheets) Volume I and II (MDWQEP) dated (7/24/00, is 
referenced in the findings of this report, and in Special Conditions 14-1 7. However, 
Commission staff has identified internal inconsistencies within the MDWQEP, and 
inconsistencies between the MDWQEP and the applicants water quality program 
described and evaluated in the Newport Coast Planned Community, Crystal Cove 
Storm Water Quality Evaluation Report (SWQER), prepared by Peter Mangarella, 
Eric Strecker, and Seth Gentzler, dated June 14, 2000. Therefore, Special 
Condition 18 requires the applicant to submit a revised MDWQEP consistent with 
the program described in the SWQER and further specified by Special Condition 18, 
and which clearly illustrates where all runoff from the project is being discharged, 
and what level of treatment it is receiving, if any [Transcript Page 111, lines 3-19]. 
Consistent with Special Condition 18, Special Conditions 14-17 refer to the 
MDWQEP, as modified by Special Condition 18. 

Conclusion 

The water quality measures proposed by the applicant described herein are consistent 
with the regulations governing the project as described above. In order to ensure full 
compliance with those regulations, however, Commission staff recommends eight 
special conditions be included which pertain to the following subject areas: (1) 
construction phase runoff control measures; (2) post-construction water quality 
measures and BMPs; (3) operation and long -term maintenance of the diversion 
system and other post-construction BMPs; (4) compliance with proposed and 
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conditionally required water quality monitoring plans; and (5) revisions to the Master 
Drainage and Water Quality Plan- Crystal Cove, (6 sheets) Volume I and II 
(MDWQEP) dated (7124100. As conditioned, the Commission finds the proposed 
development is in conformance with the applicable water quality and resource 
protection policies of the Newport Coast LCP. 

Other LCP Policies Which Protect Water Quality 

The LCP contains Erosion, Sediment and Grading Policies in addition to the above cited 
Runoff Policies that all serve to protect the quality of the marine environment. Although 
ESHA Policy E states that the LCP Runoff policies provides for the protection of water 
quality, the Erosion, Sediment and Grading Policies are also clearly aimed at protecting 
the streams and coastal waters from adverse impacts that can degrade them, 
inconsistent with their ESHA status. Suspended sediments constitute the largest mass 
of pollutant loading to receiving waters from urban areas. None of the Erosion, 
Sediment, Runoff or Grading policies of the LCP specifically address other forms of 
pollution such as nutrients, oxygen-demanding substances, heavy metals, 
hydrocarbons or pathogenic bacteria which are also a major problem in urban areas. 
Although the LCP does not specifically mention these other forms of pollution, they 
often enter surface waters via runoff that contains sediment and from irrigation and 
storm water. 

Previous sections of this staff report discuss the consistency of the proposed 
project with the Erosion, Sediment and Runoff Policies of the LCP in terms of the 
potential impacts to stability of the natural streams and beach nourishment issues 
within and adjacent to the appeal area. The purpose of this section of the report is 
to evaluate the proposed project's consistency with the Erosion, Sediment, Runoff 
and Grading Policies in terms of protecting water quality of the streams and 
ultimately the off-shore marine environment. As stated the coastal waters of the 
LCP area are designated both a Marine Life Refuge and ASBS and as such are 
afforded special protection. 

The Erosion, Sediment, Runoff and Grading Policies are contained in the Resource 
Conservation and Management Policies of the LCP and are duplicated in their 
entirely in Exhibit 17. The Erosion Policies of the LCP are Section I of the Resource 
Conservation and Management Policies (Exhibit 17, Pages 25 and 26) Water 
quality is protected by regulating grading and construction activities, specifically 
requiring that disturbed soil be reseeded or otherwise covered on a temporary basis 
in conjunction with grading operations (Policy 1.2); that erosion control devices be 
installed in a timely manner and properly maintained throughout clearing, grubbing 
and grading operations (Policy 1.3); and that when grading operations occur during 
the rainy season (October 15 to April 1 5) that erosion control measures be in place 

• 
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by October 1 5 and that grading be carried out consistent with the County of 
Orange Grading Code {Policy 1.4). 

The Sediment Policies of the LCP are found in Section J of the Resource 
Conservation and Management Policies of the LCP {Exhibit 17, Pages 26-28) . 
Sediment Policies J.1, 2, 3 and 5 require that structural and non-structural 
sediment control devices and techniques be designed and employed for grading 
operations in a timely manner and maintained to prevent sediment from leaving the 
site with storm water runoff. Such devices include, but are not limited to hay 
bales, berms, sand bags, debris basins, desilting basins, silt traps, temporary and 
permanent hydroseeding and planting. Sediment catch basins and other erosion 
control devices are also required to be constructed and maintained in accordance 
with the County of Orange Grading Code {Policy J.5). 

The Runoff Policies of the LCP are found In Section K (Exhibit 17, pages 28-29). 
The Runoff Policies require that drainage facilities be properly designed and 
constructed (K.2); that stormwater runoff be directed to storm drains or suitable 
water courses to prevent damage to graded slopes (K.3); and that retention basins 
be maintained (K.4). The Grading Policies are found in Section L of the LCP 
Resource Management Policies. The grading policies require that soils engineering 
and geologic studies, where necessary be prepared assessing the potential for slope 
instability, and seismic impacts, and that a grading schedule be provided showing 
when each stage and element of the project will be completed, including the total 
area of soil surface to be disturbed during each stage of grading, among other 
things (l. 1) ; requires that all grading activities occurring between October 15 and 
April 1 5 shall be subject to the Runoff, Erosion, Sediment and Grading Policies of 
the LCP {l.2); prohibits the placement of any materials other than drainage 
improvements and erosion control modifications in the 1 OOyear flood-plain of 
coastal waters and streams (l.4.c); requires that all completed cut and fill slopes 
be stabilized through planting of native or appropriate non-native plants, under the 
direction of a licensed landscape architect (l.6); and requires that removal of natural 
vegetation be limited to graded areas, access haul/roads and areas required for fuel 
modification (l. 7). 

The applicant has submitted grading plans, including grading phasing for some 
areas. However Grading Policy L. 1 requires that this information be required for all 
grading activities. Therefore special condition 8 is being imposed to require 
complete grading plans and information as required by the LCP. Special condition 5 
is being imposed because the applicant has not included the specific construction 
BMPs on the grading plans or a separate erosion control plan that will be 
implemented in order to prevent degradation of the habitat values of the coastal 
waters. Only as conditioned as required in special conditions 5 and 8 and the water 
quality special conditions ( 14-1 7) is the proposed project consistent with the 
Erosion, Sediment, Runoff and Grading Policies of the LCP, protecting the sensitive 
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off-shore marine resources and public access and recreation on the public Crystal 
Cove State Beach. 

Section M of the Resource Conservation and Management Policies of the LCP contain 
the fuel modification policies. Section M is entitled "Development/Open Space Edges 
Policies (Exhibit 17, pages 31-35). The purpose of the fuel modification policies is to 
ensure that development located adjacent to natural habitat areas, which are often 
high fire danger areas, is sited to protect open space and habitat values while at the 
same time assuring fire safe development. The LCP policies require certain fuel 
modification standards and techniques for development adjacent to PA 17 and 12A. 
PA 17 is Crystal Cove State Park and PA 12A is a conservation open space area that 
has been dedicated to the County of Orange and is also part of the NCCP Preserve. 
Several of the Planning areas of the proposed project are adjacent to PA 17 and 12A. 
The LCP also requires that project developers acknowledge that they are developing in 
a fire hazard area and requires the annual maintenance of fuel modification zones. 

Specifically, fuel modification Policy M.7.d. requires that fuel modification plans be 
prepared and submitted as a condition of approval of the coastal permit. The goal of 
the plan is to protect as much of the existing native vegetation as possible. In no event 
is thinning of more than 30% of native vegetation to extend beyond 170 feet from the 
outward edge of residential structures (or 150 feet from the 20-foot backyard setback) 

• 

in extreme fire hazard potential areas. Further, fuel modification in the extremely • 
hazardous zones shall not occur beyond 250 feet from the 20-foot backyard setback. 
In the low fire hazard areas fuel modification shall not occur more than 175 feet. 

The applicant contends that the proposed development is consistent with the above fuel 
modification policies, that no fuel modification will occur in Crystal Cove State Park, PA 
17 or in the NCCP Preserve PA 12A. and that they have consulted with the Department 
of Parks and Recreation in the preparation of the fuel modification and landscaping 
plans. To ensure this consistency, special condition number 9 requires the applicant to 
submit final fuel modification plans that are consistent with the above policies of the 
LCP and that the submitted plans be reviewed and at a minimum, conceptually 
approved by the Orange County Fire Authority. Only as conditioned is the proposed 
project, consistent with the applicable policies of the LCP (Addendum, p.44, #20). 

Changes due to development 

The ESHA Category A and B, as well as the Sediment, Runoff and Erosion Policies 
of the LCP address changes to the natural channels due to development. Both 
physical impacts to streams due to fill are addressed as well as impacts due to 
increased rate of flow and changes in the movement of sediment (Exhibit 17). 
While the LCP polices address increases in the peak rate of runoff in the stream 
courses and changes in sediment movement, no policies specifically address 
changes in the volume of water going through the streams independent of the • 
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effects of the rates of discharge and the movement of sediment, which is usually 
carried by water. A strict interpretation of the first sentence of ESHA Policy D.1.is 
that no changes at all can occur to Category II A" and II B" segments of the natural 
streams and tributaries (Exhibit 17, page 18-19). However, this interpretation is 
not supported by the remaining language of the policy. The policy allows physical 
modifications to the Category "A" and "B" ESHAs for drainage and erosion control 
facilities if needed to protect the stream or to support new development as well as 
fill for roads, if done in the least environmentally damaging manner and no feasible 
alternative exists. Additionally, the Runoff Policies specifically require that 
stormwater be directed to the streams or storm drains which normally outlet in 
stream courses and that the streams be rip rapped or somehow stabilized. Change 
in the sediment movement in the streams is addressed in terms of potential 
instability of the stream course and not on the biological impacts (Sediment Policy 
J. 4.). It is a given fact that development adjacent to the streams will result in an 
increase in volume of runoff in the streams and tributaries. 

Development of the Newport Coast will result in physical changes that potentially 
could result in environmental impacts to nearshore marine habitats. As a result of 
development, there will be alterations in the volume and periodicity of stream 
discharges, and changes in the sediment load of streams. 

The qualitative changes in the hydrology of the two water courses will be similar . 
During intense storms when natural infiltration of water is low, there will be little 
change in runoff. The runoff from low and medium intensity storms will increase 
due to the increase in impervious surfaces and there will be summer flows due to 
irrigation. The rate of peak discharge of flows resulting from storms of various 
return periods (up to the 1 00-year storm) will seldom exceed existing conditions at 
either Los Trances or Muddy Creek and will never exceed existing peak discharge 
rates by more than 7% at any point within those streams. 5 The proposed 
development will result in a about a 7% decrease in storm flow volumes and 
essentially no change in flow duration at Los Trances Canyon because development 
will shift a portion of the watershed to Muddy Canyon. On the other hand, there 
will be a slight increase in dry weather flows due mainly to irrigation. 6 In Muddy 
Canyon, storm flow volumes and duration will increase substantially7 and there will 
be a large increase in dry weather flows. 8 The increased runoff in Muddy Canyon 
will be about 60% of the total annual runoff volume, whereas the contribution from 

5 Tettemer & Assoc. 2000. Newport Coast planned community proposed runoff management plan 
hydrologic analysis. A report to the Irvine Company dated April 2000; Exhibit 24 {Addendum, 
p.45, #21 !Table of peak discharge for various return periods from Tettemer. 

6 Hamilton, D.L. 2000. Projected water balance for Los Trancos Canyon, Crystal Cove Area, 
California. A report to LSA dated April 20, 2000. 

7 Tettemer & Assoc. 2000. op. cit. 
8 Hamilton, D.L. 2000. Projected water balance for Muddy Canyon, Crystal Cove Area, California. 

A report to LSA dated April 20, 2000 . 
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irrigation will amount to about 40% of the existing annual runoff volume. Dry 
weather flows will be captured near the Pacific Coast Highway and diverted to the 
sewer system. 

In addition to the changes in volume and periodicity of the stream discharges, there 
will be changes in their sediment load. As a result of the increases in impervious 
surfaces and the conversion of natural vegetation to lawns, there will be a 
reduction in sediment supply. It is estimated that there will be a reduction of about 
76% in the yield of silts and clays, and a reduction of about 17% in the yield of 
sand-sized and larger materials. 9 

Potential impacts to coastal marine habitats. 

Five benthic habitat types are present in the nearshore area of the Newport Coast. 
These are sandy and rocky intertidal areas, sandy subtidal areas, low relief rocky 
subtidal areas that have periodically supported giant kelp forests, and high relief 
subtidal outcrops or "hogbacks." In addition, the water column supports a variety 
of marine mammals and a diverse assemblage of fishes. The biodiversity and high 
quality of these marine habitats was the basis for the declaration of this section of 
coast as an Area of Special Biological Significance by the California State Water 
Resources Control Board. The importance of these habitats also is attested by the 
fact that the California Department of Fish and Game has designated three areas 
along this section of coast as Marine Life refuges. 

Nearshore marine communities could be affected by large changes in salinity, 
increases in sedimentation, and chronic increases in turbidity. Since there will be a 
substantial decrease in the discharge of fine sediments after the project is 
completed, there is no reason to expect a long-term increase in either turbidity or 
sedimentation. However, there has been some concern that the yield of fine 
sediments might be increased temporarily during the several years of construction. 
There have been no quantitative estimates of such a change. Shallow-water and 
intertidal habitats are unlikely to be significantly impacted because fine particles 
remain in suspension due to wave action and are carded off shore by currents. Near 
shore turbidity plumes following storms are natural annual phenomena and have not 
been shown to have significant deleterious effects on beach communities. The 
habitat most at risk from increases in sediment discharge is low-relief rocky reef 
that could support giant kelp. Currently, there are no kelp forests in the project 
area. The local kelp beds disappeared during the 1982-1984 El Nino and have 
never recovered. 10 Much of the low relief substrate apparently was buried by sand 
during a series of El Niiio storms and the sand has been trapped by local 

9 Chang, H.H. 2000. Sediment yield study for Muddy Canyon and Los Trancos Canyon. A r 
10 MBC. 2000. The status of kelp beds at Newport Coast and their relationship to the kelp bed 
along the Orange County Coast. A report to the Irvine Company dated April 2000; 
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topography. A recent survey indicated that sand cover was still high, there were 
moderate populations of other brown algae, and no giant kelp. 11 Suitable conditions 
for giant kelp recruitment apparently have been lacking for 16 years. If conditions 
were to become suitable for kelp recruitment, large increases in suspended 
sediments due to construction activities could have negative effects. The 
recruitment and growth of giant kelp can be impaired if turbidity chronically reduces 
light levels and the settlement and survival of the small life stages of kelp can be 
reduced if sediments cover rocky substrates. Therefore, Condition 5 and conditions 
14-18 require (Addendum, p.45,#22) that Best Management Practices be employed 
to insure that water quality is not significantly impaired by construction. 

The discharge of freshwater through Muddy Canyon will increase as a result of 
development. However, the resulting local changes in ocean salinity are unlikely to 
have negative effects on marine organisms. Significant negative effects of 
freshwater have been reported where the flow is directly over rocky intertidal 
areas. 12 Local influxes of freshwater can result in severe mortality, particularly of 
lower intertidal organisms such as sea urchins. 13 Such events are relatively 
uncommon and there is no opportunity for such catastrophic exposure to 
freshwater near the mouth of Muddy Canyon since the nearest rocky intertidal area 
is about 300 feet away. Generally, considerable mixing with seawater takes place 
when freshwater enters the ocean. Intertidal organisms are well adapted to cope 
with these natural reductions in salinity following storms. There is no reason to 
expect that the predicted changes in flow patterns in Muddy Canyon will result in 
conditions of lowered salinity so severe as to cause negative impacts to intertidal 
populations. 

Changes in Riparian Communities. 

The small hydrologic changes predicted for Los Trancos Canyon are unlikely to have 
measurable effects on the physical or biological environment. However, the 
predicted changes in Muddy Canyon are likely to result in alterations in the flow 
characteristics of portions of the stream and in the vegetative characteristics of the 
riparian corridor. The pertinent changes will be increases in groundwater recharge 
volume, increases in the volume and duration of flow from storm events of all 
return periods, and substantial dry weather nuisance flows from irrigation. Overall, 
the increase in storm water discharge will be equivalent to 60% of existing flows 
and the dry weather flows from irrigation will be equivalent to 40 % of existing 

11 Deysher, L.E. 2000. The potential effects of coastal development on subtidal kelp resources. A 
report to the Irvine Company dated June 16, 2000. 
12 Ford, R.F. 2000. Evaluation of water quality and marine ecological issues concerning freshwater 

runoff into the Irvine Coast Marine Life Refuge Area of Special Biological Significance. A report to 
the Irvine Company dated April 20, 2000. 

13 Dr. S. C. Schroeter, UCSB, personal communication . 
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flows. However, except for the graded slope in area M2r14
, the runoff from 

development adjacent to and immediately upslope from the Pacific Coast Highway 
(PCH) enters Muddy Canyon just upstream of the PCH culvert and therefore will 
have little effect on the canyon. 

It is not clear what proportion of the 1 00% increase in annual flows will come from 
the development at the head of the canyon (Planning Areas 2C & 5) but, based on 
a visual examination of the areas of development, is likely to be on the order of 
50%. This increase in flow will have the most significant effects on Muddy 
Canyon and its riparian habitat. Most of the potentially negative effects will be 
confined to the area above the existing agricultural pond. This agricultural pond in 
the upper portion of the canyon was created by a high berm across the canyon that 
will not be altered. The pond is dry much of the year. However, after rainstorms it 
probably acts as a retention basin for most flows. LSA predicts that water reaching 
this pond will be lost through evapotranspiration and groundwater recharge. 15 

At the east end of the berm, several feet above the level of the agricultural pond 
there is a deep ravine that discharges into the stream below the berm. Following 
extreme rainfall events, the agricultural pond would act as a detention basin with 
excess water flowing out through the ravine. Due to the presence of the berm and 
agricultural pond, most of the predicted change from intermittent to perennial flow 
will occur in the approximately 700-foot reach of Muddy Creek immediately 
upstream. Currently the agricultural basin in dominated by weedy herbaceous 
species that are common in wet areas, such as stinging nettle, tree tobacco and 
cocklebur. The drainage immediately upstream from the agricultural pond also 
supports arroyo willow and mulefat, typical riparian species. Farther up the 
canyon, the stream course is narrow and coastal sage scrub grows down the steep 
sides to the edge of the stream. The increase in flow volume and change to 
perennial flow will probably result in an increase in riparian vegetation, conversion 
of some coastal sage scrub to willow and mulefat, and perhaps conversion of some 
streambed habitat to emergent wetland vegetation. Perennial nuisance flows may 
also result in an increase of weedy herbaceous vegetation in some areas. Condition 
2 requires that runoff from development, including all storm flow runoff and 
(Addendum, p.45, #24)summer nuisance flows, be discharged to the section of 
stream above the agricultural basin. This would be accomplished by not 
constructing the planned 6-inch low-flow diversion pipe in the small canyon toward 
the south end of Planning Area 5. Discharging (Addendum, p. 45, #24)development 
runoff to the upper reach of the stream will prevent increases in surface flow within 
the long central reach. The flow in the reach of stream below the agricultural berm 
is expected to remain intermittent. However, of the total amount of intermittent 

14 Tettemer & Assoc. 2000. op. cit. 
15 LSA. 2000. Analysis of coastal drainages and wetlands - comparative history and likely future 

habitat conditions in Muddy Canyon. A report to the Irvine Company dated April 20, 2000. 
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stream in Muddy Canyon, about 78 % is expected to become wetter to an 
unknown degree. 16 Below the agricultural basin this change in water regime is 
expected to take the form of an elevation of the water table and an increase in seep 
and spring flows. Although the effects of this increase in available water can not 
be predicted in any detail, there will probably be a gradual increase in the 
abundance and diversity of woody riparian vegetation such as willow, alder, 
sycamore, and coast life oak. This is a much more natural shift in vegetation than 
that which would be caused by introducing perennial surface flows to this area. 
The predicted changes in vegetation will probably be reflected in an increase in the 
local abundance and diversity of wildlife. 

GEOLOGIC HAZARDS 

Policy L 1 of the certified Local Coastal Program requires that the applicant submit 
soils engineering and geologic studies that assess potential soil-related constraints 
and hazards such as slope instability, settlement, liquefaction, or related secondary 
seismic impacts. Portions of the project are also located in a high fire hazard area 
(Transcript, p.16, line 5) Policy L 1 also requires that approved development 
incorporate the mitigation measures recommended in the reports generated by 
these studies. This section describes staff's findings related to geologic hazard 
issues. Geologic issues involving grading, erosion and sedimentation are discussed 
in separate sections of this report . 

Slope Stability 

The proposed project lies on a moderately steep hillside adjacent to the coast. The 
proposed development is on a ridge oriented approximately north-south, 
perpendicular to the coast, lying between two north-south-trending canyon 
systems-Los Trances Canyon to the west and Muddy Canyon to the east. The 
overall slope of the hillside is moderate (5-10%), but side slopes in the two 
canyons and its tributaries may be steep to very steep (up to 1:1, or 1 00%). The 
geologic conditions are conducive to slope instability, in that many slopes expose 
bedding planes or other planes of weakness that dip outwards from the slope. 
Further, the southern half of the area is underlain by the Monterey Formation, a 
geologic unit known to be susceptible to landsliding. In fact, the area itself is 
known to be subject to landsliding, and numerous active and inactive landslides 
have been mapped (Addendum, p.45, #25) by the applicant's geotechnical 
consultants. Detention basins are planned for planning area 5 and 6 that have the 
potential to hold storm water on the site, potentially leading to increased infiltration 
of water into fill slopes, raising additional slope stability concerns. 

16 LSA, 2000. op. cit . 
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The applicant proposes massive grading for both remediation of identified landslides • 
and for construction of building pads. Detailed grading plans and geotechnical 
investigations have been provided for planning areas 5, 6, and 2C (Transcript, p.17, 
line 18-20), and for part of Planning area 48. However the grading plans do not 
include, among other things, a schedule showing each grading stage, estimated 
starting and completion dates, the total area of soil surface to be disturbed during each 
stage of grading, and the location of all on-site stockpiling, as required by the Grading 
Policies of the LCP. Therefore, only as conditioned to require the submittal of revised 
grading plans containing this required information is the project consistent with the 
certified LCP (Addendum, p.46, #26). 

Policy L. 1 of the LCP requires full geotechnical investigation for all areas to be 
developed. The geotechnical reports demonstrate that the proposed grading will 
mitigate for problems of slope instability, and provide plans for establishment of 
keys, mechanically stabilized earth (MSE) buttresses, and drainage devices to insure 
stability of the manufactured slopes. Staff finds that the natural, cut, and fill slopes 
proposed should be stable provided that all of the recommendations and designs 
contained within the June 6, 2000 report by NMG Geotechnical, the August 6, 
1 999 and August 30, 1999 reports by Gottman, McCormick and Urban, and the 
Leighton and Associates letter of 16 June, 2000 are followed during construction. 
Therefore, the Commission imposes Special Condition 11 . 

The applicant has not provided detailed grading plans or slope stability analyses for 
planning area (Addendum, p.46, #27) 4A, part of planning area 48, or for PA 12C 
(Transcript, p.17, line 12- page 18, line 1 ). Accordingly, special conditions 7 and 
8 are imposed, requiring the applicant to submit, for the review and approval of the 
Executive Director, geotechnical analyses demonstrating the stability of the final 
grading designs consistent with specified criteria prior to issuance of a Coastal 
Development Permit. If the stability of the final grading plans cannot be established 
consistent with the specified criteria or modifications to the grading plan prove to 
be necessary, an amendment to the Coastal Development Permit will be required. 
The applicant requested that the Commission issue the subject coastal development 
permit in phases subsequent to the completion of slope stability analysis and 
detailed grading plans for PA 4A, 12C and the remainder of PA 48. The 
Commission finds that such a phased release of the permit is impermissible. 

However, the Commission modifies special conditions 7 and 8 to require slope 
stability analysis and grading plans at a scale of 1 : 1 00 for the proposed residential 
and recreation planning areas (4A, 48 and 12C) and at a scale of 1 :40 for the fire 
access road that connects the lower planning areas with the upper areas of the 
project site. With this modification to the special condition, the applicant would be 
able to submit compliance documents and plans prior to the issuance of the permit 
and without a lengthy delay. The Commission notes that a slope stability analysis 
and grading plans at 1 :40 have already been prepared, but not yet submitted to 

• 
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staff, for PA 12C. (Transcript, p. 38, line 23 - p.39, line 1; p. 111, line 20 -
p.112, line 10; p.118, line 8- p. 119, line 1). 

Seismic Hazards 

The proposed project is not crossed by traces of active faults as defined by the 
Alquist-Priolo Act. The closest active fault is the Newport-Inglewood fault, located 
approximately 4 miles southwest of the site. This fault is considered capable of 
producing a large (magnitude 6.9) earthquake, that would subject the subject site 
to severe ground shaking. Ground shaking could lead to landsliding, but the slope 
stability analyses described above assure a reasonable factor of safety ( 1 . 1 ) even 
for these conditions. Liquefaction is not considered a significant hazard, since the 
groundwater table is not near the surface nor is it expected to be near the surface 
even if it is raised by post-development irrigation or other changes in hydrology. 
Fault rupture hazard is considered low because no known active faults cross the 
development. A hypothetical fault, the San Joaquin Blind Thrust Fault, has been 
postulated to exist below the San Joaquin hills and could extend beneath the site. 
No microearthquakes associated with this f.ault have been identified historically. 
This fault, if it exists, is too poorly understood to be used as a design basis. 

The most significant seismic hazards at the site are severe ground shaking 
associated with a major earthquake on one of the many nearby faults, and 
seismically-induced landslides. The former may be mitigated for by conformance to 
appropriate California Building Code regulations. Seismically-induced landslides are 
unlikely provided that the recommendations and designs contained within the June 
6, 2000 report by NMG Geotechnical, the August 6, 1999 and August 30, 1999 
reports by Goffman, McCormick and Urban, and the Leighton and Associates letter 
of 1 6 June, 2000 are followed during construction as required by special condition 
11 . 

Additionally, the Commission attaches Special Condition No. 4 which requires the 
landowner to assume the risks of extraordinary fire, (Transcript, p.16, line 5) 
erosion and geologic hazards of the property and waive any claim of liability on the 
part of the Commission. Given that the applicants have chosen to implement the 
project despite these risks, the applicant must assume the risks. In this way, the 
applicant is notified that the Commission is not liable for damage as a result of 
approving the permit for development. The condition also requires the applicant to 
indemnify the Commission in the event that third parties bring an action against the 
Commission as a result of the failure of the development to withstand hazards. In 
addition, the condition ensures that future owners of the property will be informed 
of the risks, the Commission's immunity from liability, and the indemnity afforded 
the Commission . 
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Use of Balancing in Conflict Resolution 

The Commission can approve development that is inconsistent with the certified LCP 
only if it finds that the approval of the development raises issues of conflict between 
two or more LCP policies and that, on balance, the project as approved is most 
protective of coastal resources. The LCP policy conflicts which arise in this 
application is the LCP policies which concentrate development in the designated 
residential and recreational development planning areas and the fact that ESHA 
designated wetlands are found in the residential planning area 4A which neither the 
LCP or the Coastal Act or the appellate court decision in Balsa Chica would allow to 
be filled. 

Section 30007.5 of the Coastal Act provides the Commission with the ability to 
resolve conflicts between Coastal Act as well as LCP policies. When the 

• 

Commission certified the Newport Coast LCP it did so based on this Coastal Act 
provision. As detailed in the LCP Balancing Provisions section of this staff report, the 
certified LCP, as amended, relies on Coastal Act Section 30007.5 in allowing the 
development of 2,150 acres of the 9,493 acre LCP area with residential, recreational 
and tourist commercial uses while requiring that 7,343 acres or 77% of the LCP area 
be designated and reserved for open space (public and private conservation, 
recreation and park) uses. In approving the LCP which allows development on 2,150 
acres the Commission recognized that some of this area contained environmentally 
sensitive habitat areas such as streams, and their associated riparian wetlands, • 
coastal sage scrub and other sensitive grassland communities, and scenic hillsides. 
However, the Commission found that the coastal resources of the LCP area were, on 
balance, best protected by concentrating allowable development in certain areas 
while preserving large expanses of the most environmentally sensitive vegetation and 
wildlife areas, natural landforms, cultural resources and the provision of new public 
access and public recreational opportunities. Pursuant to the Land Dedication Policies 
of the LCP, the Commission imposes special condition 13 requiring the applicant to 
submit evidence that an offer to dedicate fee title to PA 12E has been made to the 
County of Orange and an offer to dedicate fee title to PA 12G has been made to the 
County or the California Department of Parks and Recreation for public open space, 
habitat, and recreational purposes. 

The Commission again relies on the balancing provision of the Coastal Act, which is 
incorporated into the LCP, in approving the fill of 0.05 acres of seasonal wetlands 
which is otherwise inconsistent with the certified LCP, the Coastal Act, and the 
appellate Court decision in Balsa Chica. Section 30007.5 of the Coastal Act 
provides that: 

The Legislature further finds and recognizes that conflicts may occur between 
one or more policies of the division. The Legislature therefore declares that in 
carrying out the provisions of this division such conflicts be resolved in a • 



• 

• 

• 

A-5-IRC-99-30 1 
Irvine Community Development Company 

Page 103 

manner that on balance is the most protective of significant coastal resources. 
In this context, the Legislature declares that broader policies which, for 
example, serve to concentrate development in close proximity to urban and 
employment centers may be more protective, overall, than specific wildlife 
habitat and other similar resource policies. 

A. Conflict. In order for the Commission to utilize the conflict resolution provision 
of Section 30007.5, the Commission must first establish that a substantial conflict 
between two statutory directives contained in the certified LCP exists. The fact 
that a project is consistent with one policy of the certified LCP and inconsistent 
with another policy does not necessarily result in a conflict. Rather, the 
Commission must find that to deny the project based on the inconsistency with one 
policy will result in coastal zone effects that are inconsistent with another policy. 

In this case, as described above, the proposed project is inconsistent with the 
environmentally sensitive habitat policies of the certified LCP because the proposed 
fill of 0.05 acres of seasonal wetlands is not allowed in the Resource Conservation 
and Management Policies of the LCP which defines all wetlands as ESHA and does 
not provide for their fill, except for under limited circumstances. This finding is also 
supported by the appellate court decision in Bolsa Chica Land Trust v. Superior 
Court. As noted above, given the existence of newly discovered wetlands and the 
omission of LCP policies that authorize permissible fill, the Commission finds that, 
in light of the Bolsa Chica decision, the County's LCP must be interpreted 
consistent with Section 30233 of the Coastal Act. However, to deny the project 
based on this inconsistency with the Resource Conservation and Management 
Policies of the LCP would not allow the concentration of proposed residential 
development contiguous with otherwise approval residential development. The 
Commission clearly found in the certification of the LCP that it was environmentally 
preferable to allow the fill of certain streams and associated riparian wetlands in 
order to concentrate development than to preserve each wetland area. 

It is noted that the wetland in question did not exist at the time of LCP certification. 
The subject wetland area is actually made up of four isolated wetland depressions 
(two adjoining) in three locations. The wetlands are isolated and are not connected 
to a stream or any other water source. They were created by ranchers when cattle 
were grazed on the property and are located at one of the highest elevations on the 
site. The Commission staff biologist agrees that the wetlands serve basically as a 
water source for wildlife into the early annual dry season summer because they 
retain rainwater. The vegetation, though hydrophytic, is of marginal value and the 
non-native grasses and forbs surrounding the wetland invade it when the water 
dries up in the summer. 

The Commission notes that the applicant is proposing to mitigate the fill of the 
seasonal wetlands at a ratio of 4:1. It should also be noted that the replacement 
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seasonal wetlands will be located in a 290 acre NCCP preserve area (PA 12 E) and • 
permanently dedicated for conservation open space use. As such the wetlands will 
serve a similar function of providing a water source for wildlife. However, the 
location of the replacement wetlands is environmentally superior containing high 
quality native vegetation compared to the existing wetland setting adjacent to 
invasive non-native exotic annual herbs and grasses. 

The Commission also notes that the development of PA 4A is tied to a 
comprehensive hydrological regime including sediment and erosion control and 
water quality measures, and the need to do a substantial amount of remedial 
grading to correct adverse geologic conditions. To require that the wetlands be 
left in place would require substantial revisions to the proposed project which is 
otherwise consistent with all other applicable policies of the certified LCP. 

The proposed project also provides additional resource benefits over and above 
those required in the LCP with the extension of the proposed water quality 
enhancement program to retrofit areas outside of the project area. In addition, the 
proposed project will divert dry weather nuisance flows both inside and outside of 
the project area. If the Commission were to deny the project based on the project's 
inconsistencies with the LCP wetland fill provisions, significant water quality 
impacts would not be reduced. Therefore, the Commission finds that the proposed 
project creates a conflict among Coastal Act policies. 

B. Conflict Resolution. After establishing a conflict among Coastal Act policies, 
Section 30007.5 requires the Commission to resolve the conflict in a manner that 
is on balance most protective of coastal resources. In this case, the proposed 
project would result in the fill of 0.05 acres of isolated seasonal wetlands. 

There are important factors in the Commission's use of the conflict resolution 
provisions of Section 30007.5 that, in this particular case, create a unique 
situation. The Commission relied on Section 30007.5 when it originally certified 
the LCP and twice amended it as discussed in earlier in this staff report. The 
purpose for the balancing in this particular application is, in part, for the same 
purpose of the original LCP balancing. 

The proposed project includes wetland fill that is inconsistent with the wetland 
policies of the certified LCP. However, the proposed project also includes 4:1 
mitigation for the wetland impacts and replaces the new wetlands within a habitat 
conservation area where it will be surrounded by high quality habitat instead of the 
invasive non-native plant material currently surrounding the existing wetlands. 
Thus, the mitigation site is likely to provide more viable habitat than currently exists 
in the isolated wetland area to be impacted. 

• 

• 
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• The proposed project also provides additional resource benefits over and above those 
required in the LCP with the extension of the proposed water quality enhancement 
program to retrofit areas outside of the project area. In addition, the proposed project 
will divert dry weather nuisance flows both inside and outside of the project area. The 
additional water quality benefits include (1) for PAs 3A, 38, 4A, 48, 5, 6, 12C, 14 and 
portions of 1C, 28, 2C, 108, 118, 13A, and 13F, the diversion of nuisance flows from 
April 15th to October 31 51 

[ Transcript Page 102 lines 14-19]. of each year to the 
publicly owned treatment works, t (2) for PAs 2C, 3A, 38 and 14, r-advanced street 
sweeping and litter pick-up and homeowners education regarding non-point source 
pollution for the residential portions of those PAs; (3) for PA 14, a grassy swale and {4) 
for Pas 3A, 38, and 14 storm flows from will be routed either through drainpak catch 
basin filter insert devices or to the water quality treatment extended detention basin 
(Basin 6) [Transcript Page 208, lines 1-24]. 

• 

• 

These additional benefits are not required by either the LCP or Permits and are 
significant water quality benefits. The details of the water quality enhancement 
program are discussed elsewhere in this report. The Commission therefore finds 
that the proposed project would have significant resource benefits. 

In resolving the identified Coastal Act conflict, the Commission finds that the 
concentration of development in the area proposed for residential development, in 
PA 4A is, on balance, more protective of the land resources than to require that 
they be retained in an area adjacent to residential development. Therefore, the 
Commission finds that approving the project is, on balance, most protective of 
coastal resources. 

This finding that approving the project is most protective of coastal resources is 
based on the assumption that the wetland mitigation site will be constructed as 
proposed and as conditioned and maintained in perpetuity. This finding is also 
based, in part on the assumption that the water quality enhancement program will 
be extended to retrofit areas outside of the project area and will be continually 
managed and maintained in the designed manner in the future. Should either the 
constructed water pollution control facilities not be managed and maintained as 
designed, or the mitigation site not be implemented as proposed and as conditioned 
herein, the benefits of the project would not be realized. Therefore, the 
Commission attaches special conditions 1, 5 and 14 through 20 to ensure that the 
desired result is achieved; these have been discussed in detail in the previous 
findings addressing biological resources and water quality. The Commission finds 
that without the special conditions, the proposed project could not be approved 
pursuant to Section 30007.5 of the Coastal Act . 
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G. California Environmental Quality Act 

Section 13096 of the Commission's Code of Regulations requires Commission 
approval of coastal development permit applications to be supported by a finding 
showing the permit, as conditioned by any conditions of approval, to be consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA). 
Section 21 080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are feasible alternatives or feasible mitigation measures available 
which would substantially lessen any significant adverse effect which the activity 
may have on the environment. 

The Commission incorporates its findings on conformity with LCP policies at this 
point as if set forth in full. For the reasons described in the Commission findings 
above/ the proposed project, as conditioned, will not cause significant adverse 
impacts to the environment. Specifically, the Commission has required mitigation 
measures to enable the Commission to find the proposed project, as conditioned, 
consistent with the biological resources, stream sediment, beach nourishment, 
geologic hazards/ slope stability and water quality policies of the certified LCP. There 
are no feasible alternatives or mitigation measures available which would 
substantially lessen any significant adverse impact which the activity might have on 
the environment. Therefore, the Commission finds that the proposed project is the 

• 

lease environmentally damaging feasible alternative and can be found consistent with • 
the requirements of the Coastal Act to conform to CEQA. 

• 



• 

• 

• 
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APPENDIX A 

SUBSTANTIVE FILE DOCUMENTS 

1. Irvine Coast (Newport Coast) Certified Local Coastal Program. 
2. Local Coastal Development Permit Record No. PA 97-0152). 
3. Master Drainage and Water Quality Enhancement Program, NCPC, 

revised December 10, 1999 
4. Southern Coastal Needlegrass Grassland Restoration Plan, Crystal 

Cove/Newport Coast Phases IV-3 and IV-4, revised December 14, 
1999. 

5. Wetland/Riparian Mitigation Plan, Crystal Cove/Newport Coast 
Phases IV-3 and IV-4, revised May 16, 2000. 

6. Substantial Issue staff report and Commission findings, A5-IRC-99-
301 (Irvine Community Development Company), 9/2/99 

7. California Department of Fish and Game, 1603 Agreement No. 5-
212-99, Irvine Community Development Company, as amended July 
17, 2000. 

8. California Water Resources Control Board, Waiver of Waste 
Discharge Requirements and Water Quality Certification for the 
proposed Crystal Cove/Newport Coast Phases IV -3 & IV -4 Project, 
(ACOE Reference No. 980071600-Y JC), September 30, 1999. 

9. Third Party Independent review of Hydrologic, Sediment Yield and 
Coastal Processes Results and Conclusions for Newport Coast 
Phases IV-3 and IV-4 Appeal, Ronald M. Noble, Noble Consultants, 
Inc. and Professor Robert L. Wiegel, June 28, 2000. 

10. Newport Coast Phases IV-3 and IV-4 Appeal, Technical Reports, 
Community Development Company, August, 2000. 

A5-IRC-99-301 (Irvine Company)revisedfindings 
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12~11111 .11:2t 'Al '11 '''lOTI U.S EPA iJDlO 
I«J •• Ia • . . -. . ,. .. 

UNITED STAll!$ ti'MftOHNENTAL f1AO:recnON AQ&:NCV 
· R6CIIONII 

BEtEifiD 

JUN 17 1999 
11 Hawthorne &trHI 

Ban Francr•co. CA 941GS4801 
.• 

JVI C Ill .. 

. 
· • Co1Qr101 John P. Catron, Drstrtct ~ 

_ US Anny Corps or &nalrtoera 
... -.. P.O. Box 532711 

1.Da Angelell, OA tJOC&3..23&8 

Attention: Jae ChUI'WI . . 
IUt f:'reconltructton Notlftcatlon (PCN) No. eaoo:•1iOO·Y.rc,.cfateft May 11,.19st,lrvllul 

CommunitY DeY'elopment Canter, Mudd¥ Oar1y0n Cree(<. OrantJe Countr. 
Callfomla · • • 

Dear Colonel CarrtAI: . . . . . . 
• ,• • . I • • • • • • • • 

-___ .. The Emitaor®f\tal Pl'(ltectbn Agency (EPA) has cavfawed the lib ave_ cefa111nced PCN 
(No: 8B007t60Q.'(JC) reoMtina Che'lnrine ~unay ~ac-:nent pentel'a (applir;erit'•) 
propcnt to·fill approxlma1ely 2.1s acr.t of jUMdii!IICQI' waiara of the u~e. (watm) for the 

· purpose ar devafopinQ a reeiclentfaf faaT~. ~te recm.ttonaf areas. and •octatad ae1ecWI 
'. . The prOJ)O(q!~ proJ!ICt \'llllr 1U1 30,000 IJ~r.fHt of lphell\et'Sf Chllnaae (epprc:udmstafv e.~ m ... 

Df at,..am). _ l'hne comments hAVe beeri cnpared undt.-lhe amttotlty of, and Ia accardal1c:e 
vldh the ~ons ofltle Federal Butcfelln• (-40 CFR ~.30) promUlgated under Section 
404(b)(1) of lha Clean Water A#. 

. ,~ . . .. We cto not betteva that the •ppUcanl has cl~ ciemonmted that fhe.proposed pn:teat 
·v.111 have minirriat adverr&e _ ~ecta and. th&re(ore d051 not qualify_ fora nationwide permit. W. 
recommend lhat you us• yaur diiCtation.anc:f ~atice ffis project as an lnciMdual permit Wllh . .m 
lpprQPt;at, &ft6a'nsii\tU IUaf)'ats. We •111 ~I ned llbout h Scm of hyci~C Wnl · 
lllolagk;al function• tsloeiated wtth the e.o mllea CJf ep~•mcnlltllna;as fn the ptqled-. • · 
FinallY, the proposed mit~aUOI'I lslnaufflcillll1t to cornpensata far the lmpa* to aquatla 
R!IIOUI"'OI. 

' . 
. . 
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lllltt,pt __ JI:II 1.t.l . .f11 714 1071 
., 't F • 

U.S EP • . . . . . . "' • • . . . 

. 
. .. Ad~ ~~an Morelhall Minim. . Ffttt, NWP 21.1'1K1LitNs that lha praJtaC 
fmpactna mora than .. 600 lhaar fM( aru. .s. waf8nl~ '111• prppoaacr ptoJed wDIImpaat over 
30,000 l•r feat; clearly overlhelft~ (or UN cfNWP a 

· . We era oonoerned fat 1he propoeecs proltGf doee not meeli'WI Minfmization of actverwe 
ittdMdf.Af •ncf ~ldVa (mpads atltelia nrqufrldfar ~n qncfefflo Natlanwi4a P«ml 

·.··. ~·, (NWP). ptDQrarn. .. 'TIVI ~oaaf.fo fill over 8.0 •. ot'oraeka will (X~Mpletery efimfnata II af'tt. 

,,':. · t=:rnv=~~:.::~llfr:.==::r:a~a:::.u::: 
· •nlmaf aommu"lty. Gf'Cit.U1d ••r 18Gti;qe arid hablblt Jnlarapallton aqct ~. · · 

. 
'! 

ff t . . 
• 

• 

• 
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1111 .. /tl li:U FA.I UJ 7•.3 lOTI . . . . .. 
-!" . .. 

' t' •. 

. . 

Rt~;onthtendatlo •• 
fn .eondLJslon. we ob.(ecr ro Issuance of fhil perr.1tf and recommend that you eqrt your 

dlscrefion:&ry ;authority and requfre an Individual permit tor OM projed. Thfs recommendatiol'lll 
• bafed on .1) faUurB to meet. th& concutlons required for ''uthorizaUoo •meter NWP 281 2) 
ai;~tfl~l d'rect and QJ01114fttiV8 adveraa ~p~cts to lhfl watershed': and 3) lnadeqlMfa · 
m~~ . 

. .. • Please contacc ~ Tudera ofmr atafr at ( .. 18) 744-1887 fyou have anv quesao.,. t8Slerd'ina IN& letter. . . . • . . 

USFWS, C1!11bad, Miler 
CDFG, Lang Beaah 
f(VVQCS, Santa AM 
SWRCB (Bafaguel'). Sacramento 
Applictmt • 
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UNITED STATES ENVIRONMENTAL PROTECnON AGENCY 

Ms. Teresa Henry 
California Coastal Commission 
200 Oceangate, Suite 1,000 
tong Beach, CA 90802 

RECEIVED 
. 75 Hawthorne StrHI · Souih Cc:a~t Rugion 

S.n Franctsoo, ca. 141 OWI01 

REGION IX 

SIP t ~ lUI OCT 8 1999 

Proposed Crystal Cove Community Development Center, Muddy Canyon Creek (Appeal 
II A-5-IRC-99-301) 

De.- Ms. Henry; 

The U.S. Environmen~ Protecuon Agency(EPA) has reyiewed The Irvine De-velopment 
Company's (TIC) proposal tq fill approximately 2. 78 &ere$ of jurisdictional waters of the United 
States (waters)-for the purpose ofcleyeloping a 980-acre site .into a recreational facility, 635 
single family residences, and other amenities. 'Ib~ proposecl project will directly impact 36,000 

.. linear feet or ephemeral and intermitt~t drainages (lpproximately 6.0 linear miles of streams). 
, · ·OfT-site, indirect and cmnwative impacts that woultfoccur. to·~ drainages downstream of the 

project site have liotyet been calculated. We have also reviewed TIC's mitigation proposal • 
(dated September 16, 1999). We ask the Commission to coniider the following comments: 

Noa-(:omplianee with the .federal Clean Water Ad 
EPA reviews projects for consistency wi'tb Section 404(bXl) of the Clean Water Act. As 

stated m our earlier comments to the QS.Corps of Engineers (June 4, 19991etter, attached), we 
· d() not beli~e that-the proposed pioj,Ct has miniJDal cumuJ~ve impacts, nor has it been 
demo~J~ted that the proposed p!'Oi~ is the least en\inmmentally damaging practicable 
alternative. Therefote, we are concerned th~t tl'l~ propo$ed project violates the Clean Water Act. 

.. We request that a more detailed alternatives analytlis be prepared which examines opportunities 
for reducing· and minimizing impacts to aquatic resources. 

Sipiticant Degradatioa 
.ln SoUthern Calif~ tl)e lo\Vef order, headwaters streams are typically narrow. linear. 

aquatic f~ .~are prec~omiriaJltly intermittent or,epbett1eral. _'fhe proposed project will 
· . eompletely eliminJte all ofthcdunctiollS provided b) f; mSJes· of~ including functions such 

as swfaee water .-oraa.e, energy dis~i"tion, nutrient cycling .. R.tenti~ of particulates, 
maint•ce of charaCteriStic p~arit.and animal community, ground water recharge and habitat 
int~on and connectivity. 

Amon& the ~ons pr()vide~ by thcse-ephcm~ ~inages are their function as 
impodaftt habittt (Ot sell$itive reptile arid amph~bilri specld' such as the spadefoot toad, coast 
ranae newt, California legless liZard, and southwestern pond turtle. These tributaries provide 



> • 

•·· 

wildlife and seed dispersal and also provide shallow ground water recharge that may support 
springs along the coastal bluff. · 

This watershed is one of the last relatively unaltered drainages within coastal Southern 
California. The various hydrological, biogeochemical, and plant and habitat functions perfonned 
by these tribut$rles are essential to maintaining the integrity of downstream and coastal 
watersheds region. Loss of these first order tributaries <:reates downstream impa<:ts induding 
inc:reases in peak flow, increased sediment runoff, de<:~sed nutrient uptake and degradation of 
habitat. We continue to be concerned that the. downstream impacts· nom the proposed fiJI to the 
ephemeral network have not been adequately considered. 

Inadequate Mitigatioa 
We are <:oncemed that the proposed mitigation is inadequate to offset the impacts to 

aquatic resourc~s. First, there has been no mitigation provided for the do~stream and 
cumt~Jative impacts. EPA believes tha~ the off·slte mitigation proposed at the San Joaquin 
Marsh Mitigation Bank is technically flawed and relies on artificial hydrology that is not 
naturally sustaining. 

Most importantly .. there is no mitig!!tion proposed for the loss of over 6.0 linear miles of 
stream. The replacement waters need to be provide4 on-site and need to offer in-kind 
replacement of furictions that mimic the ephemeral system that is lost. While detention basins 
and seasonal· wetJands may.compensate for some of the on·site water quality functions, they will 
·not rep1aee other functions including habitat support and export of organic carbon for 
sUstainment of the food web. We recommend that TIC restore or enhan<:~ other first order 
tributaries as mitigation. Lastly, all mitigation should provide adequate buffer zones and include 
a discussion of success criteria, monitoring protocols, and maintenance and management of the 
site. 

We encourage the Commission to ask for a more rigorous analysis as to why it is not 
practicable to avoid more aquatic resources-. In addition, we would like additional assessment of 
the downstream cumulative impacts of the project and adequate mitigation to offset the project 
impacts. 

If you have any questions about these comments, you may contact me (4tSn44-t164) or 
bave your staff contact Rebecca Tuden (41Sn44-1987). Thank you for your consideration. 

" ,, 

Sincerely, 

Nancy Woo, Chief 
Wetlands Regu1atmy Office 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONUC 

· 75 Hawthorne Street 
San francisco, CA 14105-3901 

Ms. Teresa Henry 
· ~· California· Coastal Commission 

200 Oceangate, Suite 1000 
- long Beach, CA 90802 

JUL 1'9 281 ~~©~~\YI~ ~ 
· JUL 2 5 2000 ~ 

.. ·· . CAUFORNIA 
. COASTAL COMM,SSJON 

RE: . Proposed Crystal Cove Community Development Center. Muddy Canyon Creek 
(Appeal I A-5-IRC-99-301) . 

Dear Ms. Henry: 

• 

.·We ha,ve previously offered comments to the Coastal Commission about the proposed 
. . .• Crystal Cove project and raised'rn~jor concern• about potential damage to the coastal • 

· ecos
11
ystem

1
. ,
1
.ed. Specihfjcally• thes

1
e con

1
. ~rh.· os ·iocr~1de1.: signifiCant degra

1 
d
1 
ation of wathter . 

. · . qua ty re a . to Le convers on Q ep emera s reams to perenn a streams; e 
_Increased dischargt.of pollutant&;:- tack of consistency with the Clean Water Act and the 
Local Coastal P~n; and in~dequate mitig~tion to offset the loss of six miles of 
ephemeral drainages. riparian areas. and seasonal wetlands. Also. we recommended 

. condUcting .a more rigorous analySis of alternatives that would reduce negative impacts 
, to aquatic' resource$~ and requiring additional mitigatiQn measures. As discussed 
· · ·~tow. we remain, concerned the·project w111 cav$e su~~tantialwater quality impacts ~nd 

·. result in t~ loss Of riparian babitaf, 4!'nd the complete ~U of sa.ooo linear feet of 
. drainages within Muddy Canyon Creek, Its tributartes.l,lnd portions of Los Trancos 
Canyon· Creek. · .hus, we contit19eto recommencfavQiding alteration of the main stem 

· · ~- · of Muddy Canyon Creer<. -and formulating measures to more effectively manage urban 
runoff. 

We appre(:iate-the additional•nalyses request~clby tile CommfssiooJor this proposed 
project. We have reviewed many. of the ~itlditioru;ll&tU(:fies includihg: Wetland Riparian 

. Mitlga_tit:>il and flon"orinQ Plan. (May 1 ~. 2pOO); A.nafY$/s of Coastal Drainages and 
· - . . Wetlands_ (ApriJ20• 2000}, aocfthe. $edfm,nt yolek! ~udf fpf:Muddy Canyon and Los 

.· TfSflCOS Csnydn (Mayl$, 2000).-~Arso, Wf ~w~nderstan(j the proJect has been revised to 
· .. ·111ctuc1e d.~tention bttstna·posltr~ntd within the aevetopm(lnt en\tefo~ to help reduce 
~.peak flow• to 9owristrea!" reagh.s, and,hat.the~· proposecfJor-Muddy Canyon 
Creek.{also serving as a ·road crossing) has been eliminated. We welcome 
modiflC&tibns to the proposed project. 

I 



• 

• 

• 

Significance of Resource & Potential Degradation 

As you. know, this site represt:mts one of the fast unaltered· drainages within coastal 
Southern California and contains known habitat for a variety of amphibians, reptiles, 
and bird speci~s. By filling the existing mosaic of aquatic and terrestrial habitats -
including six miles of streams and their associated wetlands - ·the proposed project will 
result in the degradation or elimination of the following functions: surface water storage, 
energy dissipation, nutrient cycling, retention of particulates, maintenance of 
characteristic plantand animal community, groundvv~ter recharge, and habitat 
interspersion and connectivity. Alterations in ffow and increases in sedimentation and 

. polfutant disehargeswiU likely degrade the Muddy Canyon watershed and threaten the 
water qu_ality of the Crystal Cove State Park's Area of Special Biological Significance. 

Our concerns appear justified given the .findings of the recent studies. The Analysis of 
Coastal Drainages and Wetlands concludes the overall project will provide a net benefit 
to riparian: habitat because the increase in urban runoff will provide more water for 
vegetation resulting in an increase in overall riparian areas. Beyond missing the 
adverse effects related to the conversion of streams from ephemeral to perennial, the 
analysis fails to cOnsider tht:Uost opportunity to restore six miles of riparian corridors. • 
This ross of restoration potential is significant because =90-95% of the original riparian 
acreage in Southern California has already been destroye(l, and the remaining areas 
are significantly degraded. A separat~ study fitntitfed Considerations Regarding 
Riparian Habitat Expansion (April 2000) concludes tbaJ metapopulation biology and 
landscape issu_es argue for-increasing riparian areas even· if it entails converting flow 
regimes from ephemeral to perenni~L Again, this study overlooks the ecological 
importance of ephemeral drainages and fails to address problems related to Increased 
·flows including bank stability, sediment transport, and geoailorphology. 

The. Sediment Yield Study identifies. potential changes in geomorphological processes 
related tQ increased development and runoff. The Study indicates the post-project 
·condi~ions wilt reduce the sediment load to Muddy Canyon.stream by over 500 
tons/year. Roughly 76% of the totaiJine sedimentper yeatwiU be eliminated as a result 

-· of the project~ and this will result in increased erosion, incision, and bank destabilization 
.·as.thewatershed.attemptsto re~oupthe missing.sediments. This process is already on 
· display within the los Traogos wafer$h4!d where increased flows have caused the 
stream to ingise. · Now, the stream ~envers sedimentthat regularly fills the six foot 
culVert under the Pacifip Cgast Highway. The.lrvine Company responded to the 
increased erosion to the coastal bluff by diverUng additional runoff from Los Trancos 

· Creek to-the M.uddy <;anyon .Creek Qrainage (ff\llne Qomp~ny Letter dated August 30, 
J999. "Newpoit Coast Phase IV.-3 Appea{;. Detehtion Basin Alte.matives Considered but 
Not Used). The Study also concluded thEfpost~project conditions will deliver 
approxlmately,5.6 tons/year of beach sand to the Crystal Cove area. This represents a 
decrease of sand by 6% per year ... We want to-ensure that sufficient sediment Is 

. transported· qownstream to encourage b~ach r~pfenishment .•. ·.While a 6% decrease 
may not. seem significant. there is ng an(llysis. of the cumulative impacts· resulting from 
a· ccmsist&nt foss of sand supply in an area that is atready experiencing beach erosion. 

2 
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Finally, it appears·that no studies have been done to.evaluate the potential • 
_environmental.damage related to the increase in poilutant discharges to coastal 
streams, wetland$ .. and coastal marine waters associated with increased urbanization. 
~lven the growing concern &bout beach ctosures across Southem Califomia, we 
recommend ·a. thorough analysis of this issue. Aevislng the project to avoid the coastal 
dtalnages would help to Improve watet quality of the downstream reaches. 

Consistency with California's Nonpolnt S~urce Pollution Control Program 

We believe the approval ofthis project would l)e inconsistent with the State's recently 
· adoptect Plan for Califomia'a Nonpoint Source Pollution Control Program (NPS Plan). 

In particlliar. this proposed project fails to include appropri~te NPS management 
measures that ~re necessary to address the outsta,nding water quality concems. 
Management measures thafare not being irnplementf~d by this project but are included 

· in the NPS plan include urban management measures refa:ted to watershed protection 
. -· . (3.1A) and site development (a1B),·and wetfands.rnanagement measures related to 

· the protection of wetlands and riparfanateas (6A). We recommend that the project be 
·· revised to incorporate these measures. 

Also, ,_,.... NPS Plan requires th,e Commission undertake.actipns to prevent nonpoint 
souree poUution. ,The tmportan~ of preventing non..point source pollution is embodied · 

. . ln the visio(l of the NPS Program which state$ ·~ .• to reduce and prevent NPS pollution • 
. - so that the water of Califomia support ~ diversity of biological, educational, recreational 
. an.d other bEmeficiat uses." (NP$ Plan, page 1 ). Whit& the sediment basins may 

provide some benefit to water quenty, we remain condemed about the overall impacts 
to water quafity resulting from flllin~ of t.h.e drain•ge~ and increasing runoff. We 
recommend that the project be revised to avoid filling the drainages, and to improve on-
site treatment of runoff. 

Analysis of : .ess Environmentally Damaging Alternatives 

. The Ct.Jrr.ent project may not be c;onsistent wHhthe .c.urrentlooal Coastal Plan (LCP). 
The LCP requires ~t)e ptq)O~eQ 9eve1Qpmtnt 19:~ ttle leastenvironmentalfy 
ctamagir:tg.. Also.we understand the LC~ .d9&s·,('~t •trow the ·fiiUng of the upper portion 
. Of M~dtty ·canyon Creek (fn ~ning Area~). ~J~ ~lfematlye configurations 

·. a,vallable for similar, commun~ of this si%11~ an4 tf\8 Jnterpretatlon of the Clean Water 
Act requirements for avoJdandct of waters :of .the Qnited. $tatesa it seems reasonable to 

· - ·expect the frvfne Company to. provide a comparable development with much less 
environmental damage. 

3 
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Adequacy of Mitigation 

The proposed mitigation does not address the impacts to water quality or the 
. elimination of sfx miles of linear drainages. We believe on-site retention of run-off 
would address· potential water quality impacts, hetp retain channel stability and prevent 

. channel.degradation from increased flows. In our tetter to the Army Corps of Engineers 
· .. elated 7 December 1999, we identified the technical uncertainties and shortcomings of 

the proposed mitigf)tion. · The .proposed on-site wetland areas appear to degrade or 
convert the existing wetland functions. In particufar, a concrete~lined channel with 

. multiple drop structureS. will not compensate for the biological, geochemical, or 
hydrological functions that. are being impacted. 

Conclusion 

The proposed project will contribute to the. cumulative losses of increasingly rare 
· cbatal riparian habitat, and significantly degrade water quality .. The proposed elimination 
of six linear mires of streams.and associated canyons will have significant impacts to 

· downstream waters -- including increased erosion of existing streams, and beach 
erosion. The proposed mitigation measures intended to replace the destruction of 
ceastal headwater streams and degraded water quality are inadequate. Also, the 
proposed project does not adequately evaluate potential increases in non-point source 
· poHution and stormwater runoff, nor include management measures needed to prevent 
pollutant discharQeS. Many of these adverse effects could be eliminated if the 
proposed project would simply avoid alterating the Muddy Canyon Creek watershed. If 
you wrsh to discuss this matter, please can me at 415.7 44.2276, or Rebecca Tuden at 
415.744.1987. 

·4~~cQ..~ 
· Tim ~Qnski, Chief-U 

Wetlands Regulatory Office 

cc: 
applicant 
USFV'JS, CariS,bad, San Diego 

·· . RWQCB, Santa Ana, Smythe 
SWRCB, Sacramento, Balaguer 
CDFG, Long Beach, Dickerson . 

4. 



1-, 
PA 12D 

· .. 

LSlt\ =inf ... 
. --• ,.., 1000 

l.urisdic:tional Noa-Wedaad 
,..,., WalcnofthcU.S. 

Enviromnemally Sensitive = HabitatAn:U(ESHA) 

-., Blueline Scrlllms 

ESHA and USGS 
Blueline Drainages 

Newport Coast MCDP 
Seventh Amendment 

• 

• 



• 

• (. 

•• 

FAX 10. 76D 431 5902 l. 2 
• • • • 

. . 
United States Department of the Interior . 

Colonol1obn P. CanoD 
Distriot Bnain• 

Pish and WildllCo Servloe · 
: EcofostceJ Servbl 
Cufsbaci Pl'h and WiJc!llre Oft'k:Mt 

. 27,0 Loker Aveaue W..a 
. Carlshad, C.1ifomia 92001 

U.S. Arm.y Corpa of.Bnainecra, Loa An&otoa Distrlat 
. P.O. Box 532711 

.. · Lot A.Dgetes, CaJifomla 90053·2J.IJ 

Atlft: Jao Chunl 

JUN 0 4.1999 

k Pro-Construotioq. Notification No. 980071600. YJC •. Mudd,- Canyon Creek ud part1 ot 
Loa TnncoJ_Ce.Dyon Crcdc. north ot LI.&Wll Bcecb, Orange County. Caltf'omla. 

Deer Colonel CanDll: 

We h,avc reviewed Pre.Qmstruedon Notlftc.adon (rCN) No. ~80071600·Y1C rcodvcd OA 
MaJJ3. 1999, for tulofjurl.sdlcdoMI WJtm mel wetlan4s withl~ Muddy Canyon Creek ml 
parts ~rt.o, Tnncoa·Canyon CRck in Coastal Orqe CouptJ. We have apoken to lee Chuaa ot 

.•. · Jour lifrrczudlnslhe p~posed ecdoa. These coirimcnll have.l!een prepared UDdet the 
· al~Ulorlty, ~ lo. accordance with Chc pzov~ions of the ~~~and Wildlife Cpotdlnation. Act (41 

sw. 40• as amended, 16 U.S.C 661 ct tcq.) lll4 oth~t autborida man4atlq De~ o£1ho 
latedOr COnCern tor fish. wildllte, plants and other environmental value~ • 

. · .. '11\c proposed proJect fnvolvu flU of 2. 7:1 I~ ofjurlsdidional WJ~ten alona 29,540 linear feat 
·. f1fephemeral ·1f.rea.m CO\li'Sa and ~0 linear fed ofintenni«ent se:e&m courses within Muddy 
- ~yon Cllek ancf pares of Lot Tr&MOs .Canfoll ~k. and ran oro.os acre oraauona~ 

cfepradonal v,etlandslrt.,tal Oranae Countr. 1be purpOlO of the flU Ia to etaa'bLI .bo 
cfeveropm.enc or up to t;ls alngte Gunilf residential unit~ and a 24-acro privau. recrcatlon facility 
(EIR. $69.Niwpolt Cout Pbuo tv-3 and IV-4). 

. ·. . We obJect to the usc ortlationM.de Permit No. 26 for the pemtltdna ofthll•ctlon Hc:a&UI It wiD 
., )'esufl fft 8t'Uicr than mi.nlmal adwrK cfi'cetl Co. tht tnvin)nmtnt. and USO of dte natlonwlclc 

penult whbOuJ •n aflcmativoaanalya~a would bo OC)~U'Ity lod\e public interest. We wac you 10 
· e~llt di~r&~tional)'_ aulhorltx Jo elov~to rhfa to an ie;adivid"if pcnnft and rcClub'O an .Ztomaeivc 
~1ysts for thll non~waccr dependent JM'Ol~ Nacionwido. PormitNo. 26 wu lntenclcclto penult 

. dlsehara~ or dn:cfaCII or fiUmatcrlallnto hoadwatorwand ltolatOlf W.eora or rio more ah&n 3 ~JCJa .. , . .,,4 noJ--•on: 'han SOO lino.v fMC of thO tfloambed, 1no~ah lJ1is PC:N Jails wlebln the &crap 
Bmlratron.lhc linoat impact to wator&txoeed• 'OO.fold cho impact• t)'J)Icafty allo\Wld vader lhil 
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Colonel John P. CenoD 

l. 3 

... .. 
llldonwfdo permit. s~. Jarae dnfatlon hill the linear impact mtrictiooa bu hcllju.dified 
on 11\e basta·d\at tbcac lldplccs u. to ephemenlwaf.td. · 

Howover, ~60 r.t Qf.tllc linear~ t.re to lnterQiitcOIItwaten. B*" on roatonaJ provllfoal. · 
.lfehlt propolatwero to l!Jlpaot 40 mcx,Jfnc.r fbet or(JUerinlttcat Wllc:ll.l~ would requJro .. 

. Jndlvldual ~~. 01~ the ex~frvo area fO be bp&CCoc! by this p&O~. we ara fn18rested Ia 
· · lftc data lAd tlctd ~lll•tlona dia~ .were USCCS•to ~ 1he determbaat:fon R&ardlna tbc llacar 

impact to.Jntermittentw;iif:,t~. · Reaa,nll-. the ~fntna 2'..540 nncar teet ofepbcm-..tWMea. 
' a dlaranec .area= duiA S W~eJ~ easily poUc:u lii\Q91W,U tbActtoN aa4 vatu• tbat art · 
' oOmmeniW'Ire with, it•t weU, In mceen ot tbosl fb.rwtthln soo teet otlntennlttclllwat~~~, 
llri.Clj\lltlfr lOin • cumulAtiVe stuldpolrlt~asi&ttlfo~ u ulndlvlduaJ permit. 'Rete · 

· Jurtsdio&fonil Water• ail ottesJonal ~ f.ol~ a4 Mud41 Ca)ron~ an two ora. 
·~att rematftl'na refatlvel)t uaatw.d drainaau wlth!a me coural n.np of'Ozup Ccnaatrf\ 

Amon& lh•botlona an• valuet ~by. ~euep&emeraldlamaaea are th61r~• 
lznpo~tant Jaj'bltat f&>r ayariet)' ()t sensJdvt .-Ptno ~4UDph.i~itn fpPofof,lmpOn.ut rofbp 

. habl~ rot a raQe or~~~~ Jocludbl& birds, MammB.l••IIIDPhlbtlftf and repLilu, t\med011.~ ~ 
.. witdlit'e an4 soecl clia~1,floo4 attel\uatron.10411llent .a~o and 10\\'nttroam todimeat and 

·.· .llutriCDt ftutlport.llong V/i1h lhallOW JIO\.incfwater .rectaarJJ1hat IU)' JUppl)' apniJII aJona fiJo 
: · ooaa.tal bJuft £xampl-. ot ..,..ldve apocle~ tllat bve the potentlal co use these .,.. oa • 

CltNlent lncllor ~t &e.lllnclwf9 the ·~c¥oot~cf..eollfru&c acwr. Ce.llfomla Ieai-a 
lizanf,tWo-Jeriped aart'k tn4•.1oaJ~rllead .tvtb.~"~ pondtwtte and ..o~ 

.. ·. ~aijrll~IJ bf"'"'. Tho •~oroot ~fA~~~~~-~ID tht on"~.ito HUoaal wadllldl, 
- and llkO}f utntzcs ~~~.;alto~---~~ Nad Jntennl~ (latnacoat~ w.elL Wbllo lmpacta 10 tlw 

. " .· e~etoot ~ad w• ..S~SW. ia ~ 4:.ell1lalfCoUtal ()tan&e CountyNCCPIHCP, knpaot •o 1M 
.... other .IPOOI~.Iilted abo~ ~Jurisdt"ttQDBJ wa(en ~.aot ad~. Mon:ovcr. out 
. ~nsidcr.Uon of tlw coact rdlca 011 .. .U pNpcr appUcatlQil oCtbl -~Qwlclc permit anoanm 1J1 cbc 

- r. 

Corps co cnsun: data spec:feall acfcqUatl::l)o conaervcd 10 u to preclude Its lleod for llldq. 

... The pro~ 1ftltl&d!Oft ~tp «bf .. thes• extlnS(v•lm,.. to tplwmeral Walen Is entirely out• 
.~,. of·lcJftd. 1ft4 ilo IUppomna f~tJonllas'~.ptOvlle4 ~t 4emonstralll hoW 1M 
'·• poposed mltt&-atton wl1.toom.puat.(or the ~--ln4i•lueillhJt Will be lost. Wo lAve •• 

•• .. ravol~ k,a dtiCU,qiOils r•a~na _. propote4 Slft .. 1~utn Mmb Dtltia•ti~ll8tea and still '-we 
_; ~ncerns reaet:dlria \he ~~dOn o.ra hf,ably .eautaua I~M.Idl\o lfn.$1 wetland that will bo au'-J• 

.... ro.artnuat Jll•f~t,pance. pubrtc usaae. 11,1\d ~~.~ft)fol)' .. eompenatlon for Out·bF-:'ci..l J 
· natural ft&nqtioni qcl '11\lc-. .~.levine it~Jlch W•ter PIJtrict la .&he ,..m OWMr otdw 
. ~. 12\i~aatloft. area. f.n41111 ~na(i~. not~ ~rprc,.,...~ roaardtna ciao divonkm or San 
Dieacier.twaten Ilona~. l,lfoalu or~--~,fto~ Jlril Qn)ron Raervolt lato thla 

·=1=!o~Lot~,.~~~::f.:C:.:'~:=-!cL 
lbo lick. ofpropo.Jb#nclmlllptlo~ and~"'-""'_. •. ot'Judldiccional waten IOIHI 
within the lut rvfati\4:11 uMI&eracfdrafnaau withla -.t Orin&• O:tunty tupport ow 

• 
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. f:S~lnation that this project b oC more dwl mfnlmal adverse eft'ect fo the environment. A, ~ 
re~uft. we recommend that this project be PK'QQIOI! 6$ en lrullvfdual permit. 

P. 4 

, 

Should you not proceu this proJect u an Individual permiC. we tcqUCit tbat alternative:: mltiptioa 
be udllze6, or duo to the out-of·ktnd proposal.lbat compcnsa!O&y ratios or 4: l within the 811ft 
loaquin Monh h U$ed tot ltnpacts to ephemeral watm. We·m:oD\mend prior to acccpCaDce of 
1ho oawlte creadon ot sea.sQnat wetlands, tMC 10ff 1cats be perfonned to detennlne Che ability of 
Chc propascd wetland mation site to .Upport ~nal wedands. lmp&CCI fo the aeasoul 
wedaJl4J should be corilpensated by on-site «cadon o!babltet at a rado of2:1. 

~e.ue noflfy thla omc:.e ot)'our Intentions with respeot to (he above recommeodadont. n.nt
-you for the opportu.nilf to com.mt:nl on this PCN. It you haw any q,uestfons reeardina fhele 
c:ommc_,ts or )'Our rcsponslbllltlc• under the Eadqered Spociea Act, please contact WUUUD • 

.· MJller or my lfaft" at (760) 43 t ·9440. : . 
Sincerely. 

'-5l'~ 
JimA.But.o' 
Aulltant Field Supervllor 

oo; -Te1ti Dickenoa, CDPO 
Rebecca Tudea, B':'A. 
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Office of the 0\lcf 
Jteplatory Branch 

Art HomrighaustD 
tsAAssociales, Inc. 

· i Park Plaza, Suite 500 
Irvine, California 92614-5981 

~Mr. Humrighausen: 

.DEPARTMENT OF THE ARM I 
&.0$ AtmEI.ES I:XSTRIC1'. COAP8 OF IHQINIL a 

... , · P.OIOXSS2nt 
LOS ANOELU. CAUFORNIA 1001N111 

August 18, 1999 

. .. 

.. P~ference ie. :n~.Sf! tt:t ·~ ro:;ue~t .{No. 9S0071600·'!,!C) on ~'\lf o! the J:vi!".C Cczn:m.mity 
'Dvvclopnl.!nt c,Ul'l}.,any for Ilep.'U'fn:\e.nt. of the Az:tny aut'horiz~~UJ\ to discharge fiU rnaterialal 
a~ted w~tl\ the Crys'-lCovQ/l\ewp6rt Coast Plwe IV·S and lV-4 d~elopment in Muddy 
Canjan_~r La~a leach, Orange County, Califomla. nus lttwr supercedes tbe July 14, 1999 
denlal w1thout prqudice leuer. · . · 

. . . On June 25, 199!1, we p..Wlde<l vorbol ·~.._, ll!at tile Nationwid!! Pttmlt Number • 
. 'NW26 w appli~ble .ttJ you"~ ~ctiVity, provid~ that you ~mply with the attached special 

con.· d.iljOIUt •. · .. While.· .····.•• ·thi!. s ~.·.·.tiv ... ~.·ty .•.. w.n. '·· ... ·withth. e·:.•tta. ·~ .... ·.···special·· .·· .. co. ,n. dition.'f.,D'ICCts tbe general tenns «and conditions lor. authon7.atkm under Nationwide Per.a:ut ~ NW26 [Federal 
lcgisfer, [)K.l3. 1996, ppJi587U5922t ~' noo:d t:bat you do not ~ve Section 401 water quality 
~tion. Iron) ~ ~C)mia ~gionai Water Quality Controf Board (RWQCB). nu...-e~ure, 
your re~t was den~. w~tl\Out prej\14kc becau5e of the Jack Of a Sedb\ 401 waa quality 
crrtiftcation and a letter attesting to this was U.'Ued 01\ July 14 1M. 

•. . . .. In adcf.ition, w~ ha:tre ~Wormed a few days _4fter issUing.~ July 14, 1999 denial witbo\-J 
pr.Jucfia: Jetter, that ·4 ~.istency. ccrfilication. or wQ$vcr pyrs~r,t to t~«tion 3fJ'1 of the Coastal 
ZOne Mana&eznent Act_ (CZMA). ~fi.not been gren~ A ·c<ms"tency amifia\tioft or waivel' 
pursuant ((• seCtion 3ffl'OI the CQa,t411-one t.fAl11a~ t\Ct (CZMA) ~ .·teq\dlcd prior lo 
a\Uh<ili7_.t.i(*'·Q£ your pn..P,.t.. We .havu v~y ,\(t;.)(l;ned .you.~ .6\b.. ~~in light of the 
.iii.~ huorma~ un July22,.1999 at' ~lirl.& at.WJ" otflc:e ... 11Us .Jetta- is a written cnnfumation ur 
.0\u' verbal c:oa:ftmunicat.iOI\. Y0\1 wiJJ ftiCI'iv•' aut'hnri7.Atinn:from the Corps when yau have met 
tM reqWrt:m.ents ou.ttiru.td below • 

.. . . _ · .. · A.~~rding to 33 Cl=Jt.~As~k~l water ~ty~tion puiS\W\t to Section 401 of the 
<;l.H,n~ater ~t, ar wi.{'V:er.~f, ~c:T ~~tenc)',.~tiOn-Qt: wai~L'f_~t to section 
.301 of the Cqa$tal .~Jl'\e. ~~"'~"ll.t Act 'CZM,\) .~· iecp:ed .pnar tQ ·autbori;eatkm of your 
pr()ject~ Wu ~st ~"~ .c>btam ·5c:'dion 4lll ce"tifiealiqft .~ ~·iv~r. nr·-pvidc the Corp with 
·ev~.that"6Q da~ hive p..d ~~~'awned it; the RWQC' r,or c:er~tion. In addition. 

. .you···.··.·.·.· •· •ft'\UHt ..... · .. ub~ ... CZMA. ... ·.· ... · .. cansii······· .... · .. ·tenc:Y.· .. o:ztifie.·.. . ..•. ·.-a~n. or.~u. vcr.· .. -.or··.• .. pr«r! ... · .... ,··.ide ·e.vs. d . .:nee.. that 6 ~ t · have pa.~.ajnce you·applied to the ~msa Cna.-.~lO;munilsiQn for CZMA certificatiOn. 8e 
awan£ that any cnnditiohs on y.nrr section ~ aNI.CZMA cettifac.atiatvr ~become conditions 

~X 
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on your Nationwide P~nnit authorization. 

Wl,\cn ytJU recei\•e you.r SediO!'l 4.01 certification t)r waiver (or When 60 days have passed 
since you applied) and yom CZMA coi,'Ulislency u.Ttificatipn or waivC!l' (or when 6 months have 
pa.~wd $ince you applied), you !ihQuld cont<ld the Corps Project Manager lor this proja:t, Jae 
Chwtg, at. (213) 4,.~2-3292 •. Plear.e tefercnce application 980071600-YJC in your Jetter. Your 
authorization cuuld thel\ be issued without further delay or processing. 

If you have any questions, please contact Jae Onmg at the above telepbone number. 

Mark Durham 
Chief, &_,uth Coast SectiaD 
Rcg\llatory Branch 

Attachment: July 14. 1999 denial without prejuc:fice letter for 401 ccrtificatio.n/waivcr 
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Special Conditlons for 980071600-YJC 

. L -. 11w permittcf! shall4evelop a Biolopcal Mitication and Monitoring Plan which idmtifia 
the ~oc,tion, duration.. ~d mettaod !Pr com~~y mitigettiuh. mOnitoring program, ' 
tn~cc:ess standards, and~ntingency meas\ires._ Thepennittee $haft obtain writteft 

· approval of this plan lrom the Corps of EJWnee,rs prior to initiation of construction. 

~ The permittee _will flag wetland and_non .. wctlandwater habita~ to identify areas that 
must be avoided. Any ~dditiQnal aacag~ hn.Pact«f outsid~ of the apProved construction 
~d $11aU be mili&ated at a $:1 ratio. ln ~.vent that additional miUg.aUon is 
rcquin:d; the type ol mlHg.ttinn shall be detetm.ined by the Cnrps and may indud•
wetland ~nn.'\J\ccment# restoration, tteation, or preM!~Vation. 

3. . The ~rmittec shilll esnploy aJt standard. Best Management j)l'a(tices to ensu e that to* 
maleriab, Kilt debris, or excessive e:rosion do not enter the Muddy Canyon Creek or Los 
Trancos Canyon Creek during projeet constructiaft. 

• 

... The permittee shall cn.-mrc. tbA~ all vclUclc rnail:l~cc. stagin~ storage, arid diApeNifts • 
. of fu~l oceurs _iri desipated upland' areaus. 't1W pvrmittee ahaU ensure that lhBe 
dL-sipated 'upland areas ue located in !iuch alNIIU\er as to prevent any JUnoff from 
entcrmg waters of the U.S. . 

5.. . Th~ pcnnittee shall CQmply with the conditions fCJ; protecting an;haeological resources 
· '· whldJ,_ win be develOped by the Corps archadupct once all rvquested information Ja 

provided to the eorp.. 

4- . 'Ihe p~nnittee shaD C)b~ a Water Quality (:ertification Ot w4iver pursUant to SectiGn .: Jl 
of the· Clean Water A(tNUf_a COJ\Sislcney certificatiotlOtwaivcr punruanttufiCCtion!O'/ of . ~~t:;.,~==r~~~=::::t~=:;:,n:=::nu. 
mcclpt. 
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. . ...... 
DEPARTMENT OF THE ARMY 

LOS ANGUS DIS'm!CT, &;OAPI OF ENGINIIII& 
. P.O !lOX azn1 

LGI ANIII!U&, CAUf!C~NCA.,....._ 

Jwy 1 '; 2000 

Ol&z of tJw C'Jdef 
lteplatory Branch 

1.SA Assodates, Jne. 
Atttnti()f\: Art HomrlpaW!f!n 

. One Park PJan, Suite 500 
tlvint, Calilom.ia P26l.&o9S1 

DeJr Mr. Homrlghausen: 

. . • .. TMnk you for onnmg tD aw of&l en 11U'It 21, 2000 to brief 1.1\e Corps on the~ 
that ha.ve occurred for the Irvf,n~Community Deveropme~t ~ornpany's proposal to place Ills 

•· In ~ lbutules to Muddy Canyon and lei Trances C&i\yot:' frt i~aUon wtth Phuea IV-8 azul 
lV-4 o£the Newport Coast Develo~ment. We are writing, in part, to CC)nffrm the dw\ges in the 
prOj~ llnpActa since OIU last correspondence.dattd A1.13usllB, 199SJ .denying yow pen'Alt 
wltllo\lt prejudJce due to the Jack of a. 401 w.ater quality rertification or !N'alver and a 
coNiJtency detennlnatlon with the COiata_J Zone Management Act. • 

Yen~ bave described several c:hangee to the pi'Ojec:l u toUow.. 

• lledv.c:t:iQD in wetlmd impad:l •. The original project bnpa~ included placement of 
fil1J within 0.13 acres of wetlands withiri an lnt.ermJ.ttMt atrtam in otdl!r toc::nalle 1 
dete.n&n buin dam stru~ture/aalvertsd road Q'Ossing a~~' loWflt Muddy 
Canyon. the detention basin dam atructure/culverted l'Oacl Q'0$8InS .baa been 

· replaced with a M foot wide bridge thafwlll completely ~-l\ Muddy Cm)'Oil 
resulting 1n 110 lmpads to any wettanda. '11\e znltip&n fils not been redUced. 
• 

• Addition of detention 'bpint. The cunent proJett pow lnd\ld~s sb: det.t:faft 
. lwJnA. n.e PTOiect desc;rilJed Jn. Draft aw1rorune.ntal r~pa~ Report No.-
.. d~crlbe~ two ~ti® ~siN'in PJannlns Area (PA)~A.. Since then., an addltkmll 

tOW' detention bwna wen added (oN: in PA~/SI, one in PA·l4 ancl t.wa In PA
, · 5). UJ'ba:n lWlQff '!ller will be diverted to theSe detentlo~ basins to minJ.t:rdR peek. 

.. flows &uch that~ and pcmt-deveJapment peak flows are notaifV'Ilkantly 
different. 

. • Dh-ettion.~Jf tlcy '!'ather runoff. Low flow int.en:epiDni and pump 11Btkml have 
,·. ~n add~~ u dealp f&atun• ~.t t1w! botto'!l of bolt! Loa 1'raNi>& canyon and 
.. Muddy~ ~tl\eP~Cout HiPW&y •. Thtat JINctll1'eS will diwat dry 

.· eeuoh.~ to • ~ry •ewer •Y•taft\ belpre.~ ltows r:eacn ·the P•d.Rc o-n. 
.. , lmpads frOm these .a11'W::tLtra in thest two 1truml will be 100 aquan felt 1DtiJ or 

~ooa.~. . 
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• 

• Repuentlve alJ •b'eetawupiu&. To collect .edlmcNa and adaorW metab •ncl 
llydroc:arbcw; ti't catnpl£1Eci deVelopznant wtU use ,..net~tNe atr tweepm whfda 

. · wUJ ~ WQt~!cfy·~ ~t!alareu and A"e,&nes a week In cornmel'd•l areu. n. 
~Jropo$8d1echi\oJopallavefM!en .shown to~ 92.:-100% oleedimentl pullr 

;... . than 12.5 mk:rDnl, WhiCh rtpl'lleltt annfi\CI87% of aJf 1Cc.'umu1ated ~ed.b:Da\t tn IG1Illl 
8JIII,. 

• 
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hnpac# to the aquatic environment than the original ptopOBed profed. ~ the project 
. ~tinS the above thlngia would still ~uaBiy torMtloa\wUL!I per.mit 2S at. IDns•t the 

otlw t:PrA\& atN:I o.:mditU:uulor the •t.ionwide pennit •re met. 

. . Jf )'®. ~~r: on1. que&tian&.~ p.lei!ie a:m1act Jar: C,\U\1 of my atalf at (ll3) 4.'52-3292.. PII!Ue 
· teter to this imu and 9&007115f».YJC in yom replJ. 

. Slncealy, 

.·~d;y 
/'__ ~ Mark Durhaln 

?"' Chief, south Coast Sectlon 
Regulatory Brand\ 
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CHAPT£:.1 

CQASTAL ACT CONSISTENCf 

AND OYEBALL FINDINGS AND CONCLUSIONS 

. . 

AmonJ the pri:ma:ry goals of the Coastal Act are the protection of coastal resources and provision 

of public access to the coist. 1be Legislature also recognized that conflicts might oc:cur when 

canyjna out all of the Act's policies. The Le,&isla~ therefore, established a "balancina" tat. 

'Ibis test allows ·the Coastal Commission to approve. a plan which, althouJb it may cause some 

dazna&e to an individual resource, on baJanc:e is more protective of the · enviromnent as a whole 

(Public Resources Code Section 30007 .5). Public acquisition of large, continuous open space areas 

is !eCOgnize4 u a sitperior means to guarantee the preservation of coastal resources such · ' 

vegetation, wilcmte, and natural JandfOmls, and to create new public access and recreation oppor

ummes rather· than preserviJl.& small pockets of open spate sunounded by deveJopmc.ut. 

'De II=YiM1iilfJ Coast Plan strikes a balance in two ways which are CODSistent with 1be im.em of 

tbe ~L First, a subsL&Otial portion ,i the area is designated for vr:servation in its m1Ural 1111e. 

Secaad, policies have been developed to adctras a wide rqe of issues in areas of Tha 

lfWaetl~B.I! Coast designated for deveiopu:sent and to mitigate potential adverse impacts. (See also 

"CatifcrDia Coastal Commission FindiDp for LUP Cenificalion", November 4, 1981, Jn 

~1.) 

A. BESOURCES PROTECTION PRQGRM.I 

1'.. OPEN SPACE.IIEDICATION PROGR.L\IS 

1be pmpose of the Open Space Dedkation Proarams is to proteCt certain specified couta1 

reSources and "· offset adverse eilViromnental impacti in residential developmeDt areas which 

wl1l DOtotbCrwj,se be mftipte4. · ·PcririaDent protetticm and preservation of major canyon water· 

. sheds. visuany sipific~Dt ridaeUDes, Stream cOurses, arcbaeol6aical ID4 paleontoJoaical sites, 

riparian veaetation. coastal_ chapmai mS wikUife habitat is provided by dedication to a public 

agency (the County of OraDp or its clesipee). Euvfromnental impacts to be midpte4 by abe 

dedicltion ·programs iDclude habbat. aDd arcbaeoloJical Impacts caused by residenlia1 

.· 

.......... C..J.CI'IIcoiiiiiA t 
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• development and road improvements on Petica.rl Hill. habitat Impacts on Los Trancos Canyoa. • 

Bu~k Gully, and Muddy Canyon caused by the construction of Pelie&B HiH Reed, - - · 

·-IBII Saecl c_,ea a•~>'leBJJI'" pUbuc view and use lmpacts caused by mideDdl1 . . 

• eoDStrUCtion in the Caaee 'Siiet=~ area and adjaeeat to Crystal Cove State Part. 
and sees resource impaccs caused by &Olf course and tourist CUJ:UDerCial development OD dt.e 

fi'ontal slopes of Pelican Hm ID4 - W'JShbcme..llil. 

larp-scate master pJannblJ and dedication proaramn»n& for ~-IPHHUiB Coast enable~ 

dae Dermanent protection of Jatp, CODtipous open space areas rather dwa the protectioa of 

smaDer, discontinuous habitat areas that miaht result from a project-by-project site mitipdoa 

approach. A much peater dearee of liabitat and open space protectiora can be acbievecl by 

• dedication proarams that assemble larae blocks of habitat area contipous to Crystal Cove S• 

-Park than would be possible with project-by-project D'J.iti&ation measures. (Coastal Coimrdssioa 

Appeal No. 326-80, BroadmoOr, Paae lL) 

WJJile specific mitigation measures are beiDa iDcluded for potential impacts within or IIIII' 1be • 

development areas (e. a .• erosion c6ntrol JDeQUm), 1he primary midption measure for lmpacts 

not avoided is 1he phased •WiJdemess• OpeD Space Dedication ProlfiDL ·:rn addkloD. 
sipifieaot additicmal habitat protection and devctopmea:u mitiaadoD wiD be accomptisbed wbh 

1he dediCation ofJar&e areu Oftos TraDcos Cany011, Buck Gully, and Muddy Canyon 1bfouP 
the •special use· Open Space DedicarioD. Prop-1m. 

-oasistent with ".olllil Act SectloD 30200, most of 1he more slcnificaDt EnviroDJMntaJ:)' 

Sensitive Habitat Areas (ESHA'I) are located ~ aad wm be proteCted by, ccmservadoa 

and recreadoD.laDd use cateaorics. The l.aDd Use Plan recopizes dJat 1be preservation of1bele 

pardcuJar resources IDd the Open Space Ded~don ProJrams are more protective of COIItl1 

reSources thaD the prOtectioD of more isolate41114 teJadveJy 1es1 ~habitat areas wi1tdD 

· desipated resk!emiat JD4 eoml1'tf;I'Cia1 developmeDl -~ Keza 1he potential loa of .., · 

ESHA's1hroup deveJopmeat fl offset by 1be Open Space Dedica1ioD ProJrams. The potential 
. -

loa of any ESHA'I throup1be' cOnstr:UCtioD of pubUc faclli1ies IUdl u arteriiJ bipwaysll 

......... C.Ler ........ 2-
......... '.WIPIIiNIJih_llll_ 
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offset by the coastal access benefits derived from these roadways as weD as the Open Space 

Dedication Proarams. 

In accordance with Section 30007.5 of the Coastal Act,· tbe major Open Space Dedication 

Proarams creates the balance which allows the completion of the residential and commercial 

Janduses. 

2. ENVIRONMENTALLY SENSI11VE BABITA'f AREAS 

For purposes of Section 30107.5 of the Coastal Act, natural drainage~ desipted by a 
dash and three dot symbol on the USGS 7 .5-min.ute series map, LaJUlll Beach Quadran&Je, 
dated 1965 and photo-revised- 1972 (hereafter referred to as •usos Drainage \..OUI'Iel,, 
riparian vegetation associated with tbe aforementioned drainage courses, coastal waters, 

wetlanfs, and estuari-..s .. ,.e clas.ifi ._, ae •Environmentally Sensitive Habitat Areas" {ESHA'a). 

1be habitat value alOD& the length of iJ)dividual drainage coUrses aDd amona different dra,inap 

courses is not equal. ~ habitat value of the coastal ~ is differe.nt from tbat for trai:Dap 

courses. ~ased on·biologicat studies, (see bioloaical inventmy, Appendix H-1, Fma! ilR. 237 

and Pelican Hill Drainage Habitat, LCP Appendix Item 2) four categories ofESHA's have been 

- _·· created to differentiate habitat values as shown on Exhibit B. 

. 

a. ESBA Cat!JOIY .\: 

USGS DraiDaae Courses with ISSOCiated riparian vegetation which contain the most 

· - sip!ficant habitat areas in 1be ~Coast are 4esipated as ESHA Categ~ A. 

are subject to the most pr01!cti0D, aD4 are located entirely wilhin the Recratkm ad 

Conservation land use cateaories. To assure their Jq-term protectiOD and u a meaDS of 
. . 

,aoviding a unique part settina fos:_ftlture residents of'lbe ~AWSB Coist ad of the 

regioD, pol'ti®s 0! Buck GaDy aDd Los TranCos ad Muddy CiDyons, will be dedicated 

tD the County )f Orange iD "lCCOfdaDce With policies of this LUP. Public access to tbese 

areas will be via tiDbges with 1be Peliea HiH ___ TraB Sys1aD. 

Los Trancos _parkinJ lot, aDd the Crystal Cove Stale Part TraD System. 

....,_C..LCPI••U• ' ...... ~ 1-2.3 
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N*me surface water sourees !Lave been idendfied (refer to EDt 237. :agure 25) in Buck 

Gully, Los TraDCOS, More>, and Emerald CanyODS. Ad Dine water sour.~'!$ come from .dill-

raJ seeps, akhoup two of fb.i. dlree sources in Buck GuDy are probably aut;meat,·# .,. 

. percoladnJ irri&ation runoff from adjacent 4ovelopmeat. Flow from an Dine seeps OCCUI'I 

an or most of 1he year dutiDa · averaae raiDfan yean, aldlou&h dowDstteam flow may • 
· very limited. 'lbese USGS ·Dtamaae Courses are 1he most sipificant ESIL\'a in Tbe l'f¥i¥-Coast becalise they contafD .U of 1he foDowhl& bab~ characterisdca: 1) 

stancUna or tlowial water a1l or a sipiftcaDt part of 1lie year; 2) a definitive sueam bOir. 
(i.e •• defiDe4 baDb with a am:~y• or rocq 'bottom); l1ld 3) adjacent riparian veaeaadaD 

1iniD& 1he water coune. 

b. ES1JA Catena 1: 

USGS Draina&e Courses which CODtai · .rater flows ' ·Dly when It · aiDS and support oa1J 
small amountS of riparian veaetatiOD, are 4esipted u ESHA Cateaory B. 'lbese areas 

have reladvely less habitat valuer a:Dd 

. ....... · ~~ are located in Recreation IDd CoZiservllion laDd use cateaariea • 

c. ESBA Catenn C: 

1be coastal waten ·lloD& .Tbe ~- Coast - ESRA Cate.ory C - bve bela 

deslpatecl u bo1h a Marme A Jt:ft16 . aDd an·Area of SpecJal Bioi~ Sipiflcuce. 

1bey CODtaiD Dear shore nefa, rocky iDterddaJ areu IDd teJp beds, ad .- Ux:alld 

primarily wilbin Crystal Cove S1a1e dr·L The State Department of. arb ad Recreadall 

wm be lesponsible tor providiDJ protection ·ror ·dclepools· aDd otb&r mariDe resources frclm 

part\11111. 

•

I 

• 

• 
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4. ESRA Catena D: 

ESHA Category D designates USGS Drainage Courses which are deeply eroded aDd of 

little or DO riparian habitat vaJue. Tbey are located in Residential aDd Commercial hm4 

use categories and two specific Recreation s{Jes. 'fl'pical veaeiation iDcludes elderberry, 

arroyo. coastal stn1b, arid ~aJ grasslaDd. 1bese drainaae courses are often incised u 

a result of erosion, resulting in rapid nmoff a· very steep nanow sideslopes geuerall)' . 

· incapable of supporting riparian habitat. Development wiD impact most of these· ESHA'a. 

1be Open Space Dedication aDd RipariaD Habitat Creation Proarams wiD mitigate 

development impacll. 

e. _ Riparian Habitat Creation Promm; 

Golf C9Uf5e and visitor-serving development in :?A lOA, : · OB, PA • lA, PA bB, .. A 

13C, PA t3D. 'PA 13E, and PA 13P wiD modify draina&e courses that are preseDIIy 

degraded._ Ally habitat impacts resultiJI& .ftOm drainage course modificatiODS wBJ be 

mitigated by the Riparian Habitat Creation Program an4 be Open Space Dedication 

Programs. 

3. EROSION ~.o.:ONTROL AND URBAN RtJNCIF 

. 
'lbe primary measure ~or minimizing potential erosion aDd urban runoff iaJpacts :s ··• 

. penbaneJlt preservation in ~ space of o\ter ~zr5 of The :~5DII ..:C. 1St. 

AdditiODIDy. specific ·development standards assure Chat. to the extent feasible, unavoidable 

· impacll within the development areas are mitipud. 

1be mjor objective of 1be Erosion ad Urban Runoff Mani.gement Policies for 1be IFYiae- roast Is to assure 1bat erOiion .S :..moff rates "'o DOt sipiflcandy .xceed 

•Da1Urll rates, while at the same time assuriDJ sm! reptemsbmeut provided withDl the couta1 

watershed 1s lllliutafDed . (The .lwisefllll Coast Jiuora1 ·cen· ts limited a panial1y 

depeDdeDt on the 1ocat watershed for sand repJenfsbment,) 



--------- -~- ----

Marine water· quality ·wDl 'be protected by c!irectin& runoff to uamrat draJDaae courses such u 

Los Trancos CanyoD. Jhd-Gully, and Muddy Canyon, tbrou~ the use oflmfscapec! c!rafDa._ . 
in the aolf course (mclucJiD& 1he new riparian. habitat area), u4 by meam of erosion comro1 

techniques to slow nmoff so that habitat area$ are protected fi'om flows sipifiemdy iD excess 

of uatural rates of~. Ac!ditior.ial control of llOil-pOiDt sources w111 be implemeDted If 

~sary to comply with Sta1e, regicmaJ and County ·JUmc!ards. ~ measures may include . 

street.;sweepma, catch basin cJeamDJ, efficient landscapinJ practices. m:l CODttOI of chemiell 

appJicdoDI. 

"· VISUAL QUALITY 

'1be Coastal Act requ~ 1lllt new c!eveJopmeat be site4 IDd c!esipec! in such • wq a ~, 
. . \ 

protect views to aDd alODJ the ocean aDd sc:enfc CbaStal mas (Section 30251). 1be Yilaa11y 

sipiftcaDt JaDds.IDd primary public Views in '1be &Yiaell\liJ Coast are depicted on Exhlb;~ 
-· C u4 Appendix-Item 6. '1be policies and land uses oflbe i .· Coast LUP reviewld 

. below, In usociatioa with. 1be State Part purchase llld private c!ouations, l4c!reu -vtsuat. 

qUality* iDa comprdlensive manner ml protect vie'WI of each of the major landforms~ 
on Exhibit . !. Adctiticmally, the creation of lhe aolf course peeDbelt tnbanees the vlltla1 

qualities of 1be frotital slopes of Pelican HiD by provicfiD& year-rouncl J~:KDerY m:l by providiDa 

a sceDic foreJI'C)UDd for the visitor--serviDJ an~~. -

a. Ylem bm -rcu towanl tbe Orren: 

. 
'1be oriatoaJ 1976 1tv1ao Coast~ bad proposed visitor--serviDJ uses on 1be COIItll 

shelf between PCH 1111 1be ocelli. . Ia order to ICC""'ft104ate 1be objective~ of die ' 

-Ca1it'onlia ~of Pari:$ ... Recreadoa.(State Parb)llllln respQDSe to CC'til"lai1r 

ccmcer1:11. 111e ~-«w.emiPIIII acc:ommodatiODS were .relocated 1nJm1 ., • 
~ Hm atea (PA 13A 1111 PA lD). AI-a coasequeoce, Ctysta1 Cove S1ate Part DOW 

• comprises the most ·exteastve area of ~ coastal lbelf, visible from PCB. ...._ 
Newport Beach aD4 Cap Pem1etGIL 

. ....,..c...LCP....,. ' m · ......_,w · r•rac•u.......- 14.7 
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CHftP':ER3 

RESOURCE CONSERVATI01~ AND ?tfANAGEMENT POLICIES 

Tb.is Chapter sets forth policies for the conservation and management of resources within 1be 

IFYiaeBDI! Coast Planrwt Comm1lllif1. Pollcies are organized in the foDowina sequeuCe: 

~ A phased dedication program for 2,666 acres of pubUc •wnderness• open space and interim 
maDagement policies durin& proifiDl implementatioD; 

A dedication proaram for approximately ~- acres of publlc •special use• open space; 

. , • RecteatiOnlopen space management' poUcies for 1be Irvine Cout Wilderness Regional Part. 
as weD. as for other open space/passive recreation areu within the communi1J; 

• · Policies related to the four different M»es of Environmental Sensitive Habitat Areas (ESHA's) 

:). 

~ 

A. 

.·L 

•• "':- "1:!1..- . _.~ ?~ C ... ·-· WJ.~.W» nxr tl :.31!~ ........ . 

Speciru: propams for the protection of cultunl (arcbaeoJogicaJ and paleontological) resources; 
a4 

Policies to protect resources from. erosion..~imentation.. and runoff, and to pide gradiq and 
· the treatment of the interface edge between development and open space, includiJl& b1 
modification programs required for fire safecy. 

DEDICATION PROGRAM: BEOUJREMENTS AND PROCEDURES 

WlLDERNESS OPEN SPACE 

. 1be landowner shall dedicate PJam;na Areas PA 18, PA 19, PA 21A. PA 21B, PA 21C, and 

PA 21D to lbe ~.oumy of Oranp·as development of residential and rnmnercial areas ocan, 

In~ with the~ following policies and procedura.l 

·-~ -

-~·· J-3.1 
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. •• Lands to be Dedicated: 

The.DedicationArea includes approximately 2,666 acres in Planning Areas PA 18, PA 19, 

PA 21A, PA 21B, PA 21C, and PA 21D. In order to facilitate resource manaaemeut. 

public access and acceptance by the County of portions of the dedication in phases, the 

Dedication Area has been divi.ckld into four Mauapment UDils. Ac:ceptance by Designated 

Offerees of Manaaement Units shall occur in Ul1ll1el'ical sequence as shown on Exhibit 1. , 

, · "Desipated. Offerees• are those agencies and orpnizations described in Subsection b-3) 

below. 

In order. to ac:coDllllQCSat open space manapment objectives and the topo&raphic 

characteristics of the Dedication Area, minor adjustments to dle boundaries of the 

MaDaaement Units may be made by agreement of the landOWDer, the Coun1;Y, and the 

Coastal Commission and shall be treated as a minor amendment to 1his Plan at the direction 

of the Executive Director of the Commission. 

b. Procedures for Conveyance of Dtle: 

1) Recordation of the Offer 

. a) TinJin& of Recordation: No later than ten (10) workina days t'QUowina the later 

of the following two events (1) 1be expiration of aD statutes of limitation 

applicable to a teaal cballenp to an1ification of the LCP and the approval of a 

Development Aareezq.ent or "other- mecbaniJm" (as described below) by the 

County an41be landowuer, wicbout any 1ep1 cha11enp baving been filed, an4 (2) 

the date wheJ) both the foreaoma ~and approval have become effective, 

the landowaer shall record an Offer of Dedication for • term of dUrty (30) yean 

for the entire 2,666-acre Dedication Area. The term •or other mechanism" meaDS 

that if County or landowner determiues DOt to enter into a Development 

Apeement, then an "other mechanimJ" providing equivalent assurances of 

~ of development wm J;Je eJltetCd into between the Coun1;Y ancllandowuer 

as a condition precedent to the recordiD& of the offer; upon.enterin& into such an 

• 

• 
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agreement (i.e.l"other mechanism"). County and landowner shall jointly publish 

a public notice that •be 10 working days time period for recording the offer bas 

commenced. Notwithstanding the fU'St sentence of this paragraph, the landowuer 

may, at its sole discretion proceed to record the Offer at any time earlier tban 

provided in this paragraph. 

· b) Effect of legal Challenge: In the event of a legal challenge to the certification of 

the LCP and/or the vilidity.of a Development Agreement or "other mechanism." ' 

the landowner is obligated to record the offer only at such time as the earlier of 

either of the. following occurs: (1) the landowner proceeds to commence 

development (as defmed in the Coastal Act of 1976) in the Plan area pursuant to 

a Coastal Development Permi4 or (2) the County succeeds in obtaining a final 

court ruling, not ~bject to further judicial review, affirming the validity of the 

approval challenget' in the litigation, ·thereby enabling the landowner to proceed 

with development on t:l\e basis of the LCP as approved and certified by the Coastal 

Commission. 

c) Recorded Offer as fre-Condition to Develqpment: The County will not provide 

fmai authorization to proceed with development pursuant to any Coastal 

Development Permit in the Plan area prior to recordation of the Offer (e.g., a 

subdivision map or fiDal grading permits may be approved conditioned upon 

recordation of the Offer). 

.) TimiD& of ncceptance of Dedication _ ffer 

The Offer of Dedication will provide tbat the title for each Management Unit shall be 

automatically conveyed upon acceptance, as specified in Section "a)" above and in 

Section "b)(3)" below, ai follows: 

a) Management Unit. I may .be accepted only after the issuance of the first lflding 

permit authorizing (initial) arading in any residential, commercial, or golf course 

planning areal (as identified in Exhl'bit E) other than for a Coastal Development 

NlwpciiiCOUl t.CP Sll:oDd AmerldiDIDl 
infla\lcp\2aduaead\lupdo\lup-21d.to5 1-3.4 
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b) One remaining Manaaement Unit may be accepted only in numerical sequence and 

only as follows for each of the development increments listed below: 

(1) Ninety days followina issuance of building permits for a cumulative total of 

1,000 primary residential dweWna UDits; 

(2) Ninety days followina isS1lanee of building permits for a cumulative total of 

. 2,000 primary residential dwelling units; and 

(3) Ninety days followinJ issuance of buUdina permits for (a) a cumulative total 

of 1.,500 overniahtllli'JICC9DUDOdatiO!IS (as defined in LUP Subsection 4-

A-1-a and 4-A-2-a and in accordance with the intensity formula specified in 

LUP Subsection 4-A-1-b-4) or (b) a cumulative total of 80 percent of the 2.66 

million square feet of development a1lowecl in PA 13 (pursuant to LUP 

Chapter 4-A-J;.b). whichever first occurs. 

3) Deslpated Offenes 

At such time as any Manaaement Units may be accepted as provided in Subsectkm t.-

2)-a) or b-2)-b above, the County of Orange, acting on its own behalf or thrQuah its 

designee(s), will have three (3) years to accept the. Offer of such Manaaement UDit(s), 

after which • the State of California either throup the California Department of 

Parks and R.eeroation or the California Coastal Conservallcy will have three (3) years 

to accept the Offer of Dectic:atioJL If the uorementioned public aaencies bave DOt 

accepted the otrer as specified., the Trust for Public Land or the National Audubon 

Society will have one (1) year to accept the Offer.of Dedication. If none of these 

public or non-profit entities has accepted title to the Management Unit(s) within these 

timeframes, 1he EXecutive Director of the California Coastal Commission. foJlowiD& 

consultation with 1he County, sha1l be entitled to mminate, no later than niDely (90) 

• 

• 
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days thereafter, another non-profit entity as a Designated Offeree; the alternative non

profit entity nominated by the Executive Director may become a Designated Offeree 

only if determined to be mutually acceptable to the Coastal Commission, the County, 

and the landowner, and shall thereafter be required to accept the Offer(s) within six 

(6) months of the landowner's determination of acceptability. In the event that the 

Executive Director· of the California Coastal Commission designates such alternative 

non-profit entity, none of the aforementioned patties shall unreasonably withhold 

approval of that entity, provided that it has the demonstrated financial capacity and ' 

manaaement experience to undertake management of the dedication area in question. 

If, pursuant tO the foregoing procedures, none of the public or non-profit entities h"'s 

accepted said Off~r(s) within these timefranles, the landowner will regain full title and 

· unencumbered use of the offered land constituting the Management Unit(s) subject to 

LCP land use designations; provided that the landowner may seek an LCP amendment 

,. ~garaing ~~tlhe use(s) of these Janas. 

4) Effects of Legal Action Preventing Development and Proportional Dedication 

a) Aceej!tance Conditioned on Vestin&: Acceptance of the four Management Units 

identified in the Offer of Dedication pursuant to Subsection b)-2) above, will be 

qualified by the requirement that the conveyance of title shall not occur if the 

landowner is prevented· from vesting the right to develop the cumulative residential 

dwelling unit/ovemigh~ accommodation levels as spedfied in Subsection b)-

2) above by operation of federal, State or local law, or by any court decision 

re$Cinding, blocking or otherwise adversely affecting the landowner's 

covernmental entitlement to develop said units. At any time that the landowner 

is subsequently entitled to proceed ·with development in the manner specified in 

the approved LCP, all dedication requirements and provisions shaD be 

automatically reinstated provided that the term of the Offer has not been exceeded . 

. b) Qevelcmment Halted for Ten no> Years: Notwithstanding the last sentence of 

Subsection a) above, if . the landowner is prevented from proceeding with 

development (i.e., Jeplly UDable to undertake development for the reasons 

Ntwp!lft Coal LCP Sccollll AnlaldiDIIw 
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identified in Subsection a) above) for an uninterrupted period of ten (10) years, 

the riJht .to accept sllal1 be Sll.$peDded as it applies to the Management Unit(s) • 

correlated with the type of development so halted (e.g., if the entitlemeut to 

develop ovemi&htlJIJ accommodatioliS 1aas been halted for ten (10) years, the 

ri&ht of the Designated Offeree(s) to accept the Management Unit ~rrelated with 

tbat development shall automatically be suspended). In such event, the ·ri&ht to 

undertake tbat. type of development . pursuant to the I.CP shall likewiae be 

suspended UD~tss and until the Ianctowner is JegaDy authorized to proceed with 1hat 

type of development previously halted. If the rigbt to undertake any development 

pursuant to the LCP is halted as provided herein for a period of ten (10) yean in 

any fifteen (IS) year dme period, 1he landowner shall have the right to terminate 

the Offer of Dedication and, in tbat event. the right to develop under the LCP 

shall automatically be suspended • 

c) Proportional Dedication: If the landowner has not been able to undertake the 

aforementioned development for a period of ten (10) years, the Desipted 

Offeree(s) may only accept a proportional dedication in accordance with die • 

following ratio: 

Proportional Dedication - Por each unit for which the landowner has received a 

certificate of occupaDCy, the Designated Offeree(s) may accept dedicalioDs in 

ratiOs of .76 acre for each such resklential unit aDd .31 acre for each visitor 

. accommodation unit or -per each 1400 sq. ft. iDcrement of 1he 2.66 million sq. ft. 

inteusity aJlowed in PA 13 (whichever inteDsity level is achieved first). · 

Dedic:ation . - acccptecl pursuant to 1he aboye proportional dedicadoD 

requirement sba11 be located in ac:cordaDCe with the MaDa&ement Unit sequeDCiDa 

identified on Exhibit I. with the precise location of tbe_ ~e to be c:ontipous 

with a previously accepted dedication area aDCIIor · adjacerit to publicly owuecJ 

parklcpn space laud, and as specified • by ·dle leeeptina Designated Ofreree(s) 

foUowiD& amsultadon with the JandOWDer. 

1-3.7 
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d) Management Unit I Reversion: In the event that the landowner is prevented. as 

specified in Subsection 4)-a) above. from completing (i.e •• receiving certifica1a 

of use and occupancy for) the first one thousand (1 ,000) primary residential 

dwelling units, title to any lands accepted the by the Designated Offeree(s) in 

Management Unit I in excess of the Proportional Dedication ratio as applied. to 

completed units shall revert to the landowner within six (6) montbs of the 

occurrence of the specif'J.ed legal impediments to development. 

5) Dedication Commitments - Effect of Landowner Delay in Development 

. a) Areas Graded but Not Conmleted: For any development area that has been 

graded- and remained unimproved (i.e., without streets, infrastructure, and 

permanent drainage systems) for a period of five (S) . years following the 

commencement of grading, the Designated Offeree(s) may accept a dedication area 

in accordance with the proportional dedication formula in Subsection 4)-c) above, 

with the application of the formula based on the number of development units 

specified/authorized in the Coastal Development Permit which served as the 

governmental authorization for the grading activity. This provision shall not apply 

where the delay in vesting development rights on the land area in question has 

occurred as a result of the operation of federal, State or local law, or by any court 

· decision rescinding, blocking, or otherwise adversely affecting the landowner's 

governmental entitlement to develop the specified uDits on said land area. 

b) Fifteen US) Year Deadline for Completing AU Dedications: All dedication 

increments that have not been eligible for acceptance pursuant to the provisions 

of Subsection 2) above may be accepted fifteen (15) years after the recording of 

the Offer of Dedication. Provided, however, that in the event the landowner is 

prevented from proceeding with development (i.e., unable to proceed voluntarily) 

by operation offederal. State, or·tocallaw, or by any court decision rescinding, 

blocking, or otherwise adversely affecting the lanclowner's governmental 

entitlement to develop, the fifteen (lS) year timeframe for completing all 

acceptances of dedication increments shall be extended by a time period equal to 

...... 0. LCP S4CODd A""""""'M 
ll'lille\lcp\W.......S\Iupdoc\lup-2114.005 1-3.8 

. EX.,, 
14 



. . 
. the amount of time the right to proceed with development bas been suspended. 

This provision extending the fifteen (15) year time period sbal1 not apply where 

the development project has been halted by a final, non-appealable court deciskl:i 

based upon the failure of the development project to comply with the certified 

LCP and/or CEQA.. In the event the landowner becomes subject to a federal, 

State or local law, or any court decision wtiich Jimits the allowable number of 

building permits which may be approved or issued -each year (or within a given 

time period), the fifteen (15) year time frame for completing all accepta.'l:icOs of 

dedication increments shall be extended by a .time period equal to the amount of 

time necessary for the landowner to obtain the maximum allowed building permits 

per year to complete the total development by tho LCP; if the foregoing exteDsioll 

of the fifteen (15) year time period would exceed . the term of the Offer, tbe 

landowner may either extend the term of the Offer or allow the Offer and any 

remaining entitlement at that time pursuant to the LCP to expire. 

6) Acceptance of Dedication Incremeats 

1be acceptance of dedication increments shall be ~id.oned ~a reqWrement that the 

dedication lands. may be used only for purposes consistent wi1h land uses allowed in 

the certified .LCP aDd may be conveyed subsequent to the initial acceptaDCe only to . 

other Desiguated Offezea. 

· · 7) Dedication Area Acc:ea 

Access .to the dedication areas prior to any ac:cepumCe lbaJl be Umited to the CouDty 

or ~ Designated. Offeree (in lhe eveDt 1bat . eounty•s acceptaDCe period for a 

. particular Manageant Unit(s) has expired), its employees, licensees, representatives, 

and independent eontraetorJ acdn& within- scope of their employment by the CouDty 

• other Desipated Offeree. solely .for the puxposes of .SUI'Ve)'ins. mapping and 

plannbia activities related to fUture managenJeDt of·- dedication lie s. Any such 

access lbaJl be subject to laDdownter entry permit requiremenls reprding personal 

• 

• 

• JiabiJjty llld personal security. 
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8) Property Descriptloa 

A detailed property description for each Management Unit shall be set forth in the 

Offer of Dedication. 

2. SPECIAL USE OPEN SPACE 

The landowner shall dedicate Planning Areas PA llA, PA 12A~ -' PA 12~11fiiJ!I 

•• to the County of Orange -:A1fll<fff6(ih"ialf~=~~s'~iP.uBiiil-=m · .- · · ~;:::·· .·.::::::··~~~~:::~~;::-~:~::::««::~::s::-~;x~Mlttt!~~MM~:.::tt'~»~«····· ······· .. ·· 

mr~~wv.a;,~ as develop· ment of abuttina residential areas occurs. The landowner EW:;::::~~"1t:~WJ.::!!#~~~& ... ...,... 

shall receive local park credit for not less than five (5) acres of special use open space 

dedication. Area{s) designated as special use park shall be made separate parcels suitable for 

transfer to any succeeding city or local park operating agency in accordance with the following 

policier and procedures. 

. a. Prior to or concurrent with the recordation of the fiist final development map, other than 

'large~lot subdivision in PA lA, PA lB, or PA 2A, the landowner shall record an Offer 

of :>edication for PA llAI. 

b. Prior to or concurrent with the recordation of the first final development map, other than 

. a large-lot subdivision in PA lC, PA 28, PA 2C, PAS, PA 4A, or PA 3A, the landowner 

sUd record an Offer of Dedication for PA 12AI. 

c. Prior to or concurrent with the recordation of the first final development map, other than 

· a large-lot subdivision in - PA 48, PA S, or PA 6, the landowner shall record an 

Offer of Dedication for PA 12E • 

lllwpott Cola LCP s-1111 Amaldftla!C 
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,_ The above offers shall be· irrevocable coptinuing offers of dec;lication to the C~ of 

Oran&e or its designee for park purposes in a form approved by the Manager, EMA

Harbors, Beaches 8Dd Parks/Prop'am · Plannin,a Division. suitabte for recording fee 

title. The offers shall be free and clear of 1Q0DeY and all other encumbrances, tiem, 

leases, fees, easements (~ded and unrecorded), asse&$Dlents and unpaid taxes in a 

manner meetin& the approval of the Manager, EMA Harbors, Beaches and Parb 

Program Plannina Division. 1be offers shall be in a form that can be accepted for 

transfer of fee title at any time by the County. • 

ttl Notwithstandina the above procedures, offer$ of dedication may be made in a Parcel 

A and Parcel B sequence. Parcel A shall contain,. to the p:atest extent possible, the 

area to be incW in the dedication and lhaU be offered for dedication at the time · 

specified. in Subsection a, b, and c above. 1be boundaries of Parcel A sbal1 be 

dete~ thJ'ou&h.a review of the physical characteristics of the total planning area 

~ired for de:dicaqon excJudin& only th0$e areas where the bouDdary for public open 

space cannot fe&$ibly be ~ until.final develOpment maps are processect. Tbe 

boundaries of Parce18 shall be refinCct and offered for dedication upon the recordation 

of subsequent fQ1 maps for pJannin& areas a'buUi1J& the area to be dedicated. When 

apprQPriate, lfW C9"tainina urban edge uutments, fuel modification areas, roads, 

manufactured slopes, IDd · simDar uses may. be offered for dedication as sceaic 

1-3.11 
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~ 1 Landform alterations are aDowed in aB PA 12B, PA 12C, aed PA 12D Bf1 
DJ to the extent required to accommodate realignment ancS construction of tOcat 

. collector roads, San Joaquin .Hills Road, and/or the San Joaquin Hills Transportation 

c . cS ~~- eiijQ6il'fi;'WirB • ded • final c taJ De J eDt Permit orn or ~:~H' ... [L . ., ... ,,~ .. ,.,;.,~o~·,E,Ol ..... as prov1 m a oas ve opm 
for any such tea4 projecf • 

I} II ResicSentiallot lines from acSjoining propertie$ may exteDC! into PA 12B, PA 12C, IDd 

PA 12D, but not into PA 12AierPA 12Ei£IIJ.IBfBIJ. 

D. CATEGQ.d.Y "A" & "B" ENVIRONMENTALLY SENSITIVE H.ABD'AT ARM 
FOUCIES 

· The following policies apply to Category A and B ESHA 's only. as delineated on Exhibit B. 

l. , .hlfil ~e natural drainage courses and na1Ut&l 

spriqs will be preserved m·their UistiDJ state. All development permitted in Category A ad 

B ESHA's shall be set bact a minimum of 50 feet from the edge of the riparian habitat except 

as pcov:Jed lor in dn ioUowing subsections. if compliance \\lith the setback stmdards 

precludes proposed development wmch· ·is f~ to be sited in the I~ environmeDtaiiJ 

damaging. ud feasible location, ·then the setback distance may be reduced accordiDJiy • 

L Where existing access roacSs and trails aoss..-treams, where emergency roads are: equL A 

by State or County fire officials, andltJt where.access roads are requiral ro :M\'1 

resi~ential units ~~~-in •• uddy Canyon, 1he drainage course may t. 
modified to allow the construction. ml main~ of ex.isting or new road or II'& 

crossmp. Such moctification shall be the Jeast.physiw alteration required to maintain 1 

exisdn& road or to CODSU'UCl a new ~ or trail, aDC! shall be undertakeD. to the ~ 

feasible, In ·are-c involvin& dle least adverse irJlPict to stream ancS riparian habitat value 

b. W'hm drainaJe aDd eros\on control IPd related facilities are Deeded for new developme 

-.t/or to protect 1he draina&e course, the drainaJe course may be modified to allov.: co 

struction of such facDities. Modification shall be limited. to 1he least physical alterldi 

required to construct aDd. ~aintain such facilities, IDd sbaJ1 be 1:IDCSertabll. to ·1he au 

...,..~U!PSclallldA tr .....\W. ,~ cK. I 
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feasible, in areas involviD& the least 14veiw impact to the drainage course. Wllent. 

. f~ible, draiuaae au4 erosion ccmttol and related facilities will be located outsi4e ~ 
drainap coune. . . . 

. . 
• : c. Where the cons~ ef Pelieaa· RiD ReH· aef Sasd Caayea J,?eev.ef require~ fiDiDa 

or od:ler modificarioza of drainaae courses. substmdalty as shown in Exhibit L u&l N, . ........ 
,;. 

drainage courses may be modified. / ./ t 
"' ...... ·~ t ~..... ~ ' ·'I • "'• - ...... ,.,..·. 

4. \Vhete 1be CODS1IUCtlon 9flocal coUectorsleeaaeetiaa te Sal Caayea liwe.,... •''-• ~ 
leaftllia Hills Rea4flll- requireJ fil1hlaor ........ 
modifications of c:trama&e courses in PA 6, PA 12C, aDd/or the upper ponion of PA l2A" 

ad where the aliJIID)eQt is shown to be the least euvirO'GlD4'Df.8lly dama&in& feasible 

alternative, drainap courses may be modlfted. 

e. Where access roads iDd 1raDs exist or where aew eioeraency roads are required by S1l1le • 

orCOUiltf fire OfficiaJs, Veprarion may be removed in the ma~na~ or construc11ca of 

such roads ad trds. ADy required veaeradou removal will be mfnimitM. • 

· f. To the extent~. u.isdng riparian vege1ariOD may be tbim'led or selectively remoYIId 

when required for habitat eubancemeDt am/or fire control. ExlsriD& veaetarion which II 
' 

DOt c!a$sitie4 u riparian may also be remow4. 

I· Where draiDIJe ad erosion comrol ad related facilitiea are aeeded to implemeDt 1111 

Master. DrafDaae ad .llmoft Mauaaemeut PfaD lll4 related proarams, veaetariOD may be 

removed in Ole. CODStrUctioD lDd maintenanCe of such fadlitiea. .Veptation removal wiD. 

be limbed 1D ·- Just required ., CODSti'UCt 1114 JDiintakf .... facilities ad lha1l be 

1mdenakeD. to. the ateat feasible, in areas.iDvolviD&.tbe least adverse impact to rJpariaa 

veaetado.a.. Whele· feasible, drainaae 1114 erosiOD CODtrOI 1114 · reJatecl facilities wi1l be 

~ olltsi4e. areas comamma riparian veplldaa. ~ 

........ c:-u::r ..... , 1 ,. 
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2. Where feasible, the separation o. tcrUb an4 chaparral from riparian habitats win be avoided. 

Veaetation offerin& escape cover win be allowed adjacent to riparian areas wherever feasible. 

' 
3. NothiD& in 1his section shaD require the replacemem or restoration of ilatuial features which are 

destroyed ;,r modified by ua.tural causes such as fire, flood, erosion, and drouJ)Jt. 

•.. Where aolf cart an4 pedestrian pathlbridae. and fairway trajectories for the aolf course cross 

the USGS Drainage Course in PA lOB, vegetation may be selectively 1hinned, mailltafael'. 

· removed · UJiJJ or altered within areas of the ~iblck to the extent necessary for aolf course 

purposes. Any such vegetation r"'DDval or alte,ation will be minimized and mitigated i y habitat 

enb•TRmcnt measures in .:..OS :'rancos Canyon, aDd wDl be shown to b.. ~··\C least 

.euvironmcntalty dama&in& feasible altcratio.D. 

E.. CATEGORY "C" ENVIRONMENTALLY SENSmvJ #ABITAT AR.t;A POklCJES 

1be Ca1qary C ESHA, as delineated in Eml'bit B. contains coastal waters which have been 

designated a Marine Life Refuae IDd an Area of Special BioloJical SiJDificance. 

, · .e catcaory ~ ESHA area is ... 'JJCOmP8Ssed within Crys'Cil Cove State Park. 1be protection of 'WI1et 

quaJ.iw In marine resource areas is subject 10 the ~ of 1he State Water Resources CODirOJ 

BoanL Protection of water quality Js prov.ide4 by 1he LCP Runoff Policies *D4 will be reviewed ")j 

·.:be .Jeajonal Wtter Qua1iq Control Board in conj1mction with subsequent coamt dcvelopmm 

}UmiiS and .relattd environmeDtal impact repons (EIR's) • 

A water quality monitoriJ;l& proaram shall be submlue4 to the ReJioDal Water Qua1iq Control BoU 
prior to initial implcmcntiD& approvals for the aolf course. for 1he purpose of J:licdtoriDII'IIDO: 

J-3.21 
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·cnterin& the ocean as well as the riparian corridorsl. Copies of the results of the manitoriD& 
• program shaU be forwarded to the Resional Water Quality Control Board and the County of Oranp 

on a resuJar basis for their review to determioe whether ·corrective action is required pursuant to 1be 

authority of said asencies. 

• 

• 

Use and appfication of chemicals on the aolf course and other landscape areas shaD be limited 1D · 

those approved by .State, County, and Federal asencies. 1b.e Janc!owner shall be responsible ~ . 

notifyins tenants and/or prospective initial purchasers of this requiremeut. 

6. CATEGQRY "D" ESVIRONMENIALLX SENSJTIVE HABITAT AREA POLIQP 

• 
· ~· PA lOA: AD draina&e courses will be modified. 1b.e Riparian Habitat Creation Prosram will 

m.itisate any habitat values lost as a result of ~ae course modification. 

'1. PA lA, •1. 18, PA lC, PA. 2A, PA "m, lA 2C, PA 3A, PA 38, "A 4A, PA 48, PA 6, PA 

..... 8, PA 9, PA lOA, PA lOB, PA UA, rA 12A. PA i2B, PA 12C, PA 12D, PA l2E, f~ 

fiiR .. )I;Hjf'4BJi111Jm PA 13A, PA 138, PA 13C, PA 13D, PA 13E, PA 13P, 

PA 14, PA. 16A, PA 16B, PA 20A, lA 208, .aDd PA 20C: Veaetation and draina&e courses 

. will be modified or eliminated by development. 1b.e Open Space Dedication Proarams ad • 

Riparian Habitat C.reation ProJI'IID wiD mitisate any babitat values lost as a JeSUit of auc:h 

clrainaae course modmcation or elimfnatic& 

3. · Conswction of Pelieae. Hill Read, D- SaM Gaeyee 1 ..... .,..,1 Joc:a1 

coUecton, and San 1oaquin Hms. Transportation Copidor will modify or eliminate veptadoa 

anct drainaae COI1IWI. 

........ C...LCP ..... An 'm 
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G.. ARCHAEOLQGI<;AL J'QLICJES 

• 
L ARCHAEOLOGICAL RECORDS SEARCH AND SURVEY 

Prior to initial implementation. level approvals. (i.e., Coastal Development Permit, Teutative 

Tract. Site Plan, etc., with the exception of a qe-lot subdivision for only financiallconvey

ance purposes), a ·Count¥ certifkd archaeologist shall be retaiDe4 by the applicant to complete , 

a literature and records search for recorded sites and previous surveys. ln addition. a field sur

vey shaD be conducted by a County-certified arcbaeolopt UDless the entire proposed project 

site has been doeumented as previously surveyed in a manner whic:h meets the approval of the 

Manager, County of Orange EMA - Harbors, Beaches and Parb/Proaram PIIIVliD& Division. 

A report of the literature and records search and 1be field survey shall be submitted to ml 

approved by the Manager, County of Orange BMA • Harbors. Beaches and Parks/Program 

PlaliniDg Divis~on. iditigation measures may be required depending~ the recommendatioDs 

of tbis report. 

2. ARCHAEOLOGICAL SUBSURFACE TEST AND SURFACE COLLEC110N 

• Prior to the issuanc:e of a grading penDit, a Count)"-certified archaeologist sball be retaiDed by 

lbe applicaDt to perform a subsurfac;e test level investipdon and surface coDecdon a 

appropriate. 1be • level report evaluatina the site sha11· klclud~ discussion of sf~ 

(depth. uature. condition, and ex1tnt o( 1be resources), fiDa1 mitf&ation recommenda1:i.o, ml 

cost estimates.. Prior to the issl:umce of a aradiD& permit and based,. on the report 
{ 

recomm.endati<ms and County· policy, final mitigation shall be carried out based upon a 

determination as to 1be ti1e's dispositiqn by 1be Mauapt,. COUDty of Orqe EMA - Harbors, 

Beaches aDd Parb/Program Pfamdn& Division. Possible detenDinatious iDclude, but are DOt 

limited to, preservation.. sa,Jva&e, partial salvap or ao mitipdon aeceull')' • 
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3. · ARCHAEOLOGICAL SALVAGE 

If salvage or partial salvage is determined necessary by the Manager, Coun~ of Orange EMA

Harbors, Beaches and Parks/Program Planning Division per subsection 2 above, prior to 

issuance of a grading permit, project applicant sball provide written evidence to the Chief, 

EMA-Regulation/Grading Section that a County-certified archaeologist has been retained to 

conduct salvage excavation of the archaeological resources in the permit area. A final report 

shall be submitted to and approved by the Manager, Coun~ of Orange EMA - Harbors, 

· Beaches and Parks/Program Planning Division prior to any grading in the archaeological site 

areas. 

4. ARCHAEOLOGICAL RESOURCE SURVEILLANCE 

If on-site resources surveillance is determined ~ssary during grading per subsection 2 above 

by the Manager, Harbors, Beaches and Parks/Program Planning Division, prior to issuance of 

. a grading permit, the project applicant shall provide written evidence to the Chief, EMA

Regulatioa/Grading Section that a Coun~-certitied archaeologist has been retained, shall be 

present at the pre-grading conference, shall establish procedures for archaeological resource 

· surveillance, and shall establish, in cooperation with the project developer, procedures for 

11:111p0rarlly halting or redirecting work to permit the sampling, identification, and evaluation 

of the artifacts as appropriate. If additional or Unexpected archaeological features are 

discovered, tbe archaeologist shall report such findings to the project developer and to the 

Manager, Coun~ of Orange EMA - Harbors, Beaches and Parks/Program Planning Division. 

If the archaeological resources ~ found to be significa.nt, the archaeological observer shall 

determine appropriate actions,. in cooperation with the project developer, for exploration and/or 

salvage. These actions, as well as final mitigation and disposition of the resources, shall be 

subject to the approval of the Manager, Count)' of Orange EMA -Harbors, Beaches and 

Parb/Program Planning Division. 

Except 8$ may be limited by a future Costal Development Permit, on-site resource surveillance 

shall be provided for development grading operations in Planning Areas PA 3A, PA 3B, PA 

lOA, PA lOB, PA 13A, PA 13B, PA 13C, PA 13D, PA 13E, PA 13F, and PA 14. 
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B. lALEONI'OLQGICAL lOUCJES . . 

· I. PALEONTOLOGICAL RECORDS SEARCH AND SURVEY 

Prior to initial implementation level apProvals (i.e... Coastal Developmeat Permit. Tentative 

Tract. Site Plan. etc., with the eXception of a large-lot subdivision map for financial conveyance 

purposes), a County-certified paleontologist sbalt be retained· by the applicant to complete 

?f. • literature and records· search . for recorded sites and previous surveys. In addition. a field 

S'lllVe)' shall be cond~ted by ·a County-cenified paleontologist unless the entire propoSed project 

site has been documented as previously surveyed in a manner which meets the approval of the 

Manager, County of Orange EMA • Harbors, Beaches and Parlcs/Program PJanning Division. 

A report of .the literature and records search and the field survey sbaU be submitted to a:ad 

approved by the Manager, County of Orange EMA- Harbors, Beaches and Parks/Program 

Planning Division. Future mitigation shall depend upon the recommendations of this report. 

2. PALEONTOLOGICAL PREGRADJNG SALVAGE 

If pre-grading salva&e is determined necessary per subsection 1 above by the Manager, County 

of Orange EMA - Harbors, Beaches and ParksiProaram ·Planning Division, prior to issuance 

of a grading permit, the project applicant shall provide written evidence to the Chief, EMA· 

Regulation/Grading Section 1bat a County-certified paleontolopt has been retained by the 

applicant to conduct~ salvage of the exposed~. 1be paleontologist sball 

submit a follow-up report on survey. methodoiOI)' and findings. to the Manager, County of 

Orqe EMA - Harbors. Beaches IDd Parks/Prosram Planning DivisioD for review IDd 

approval. 

3. PALEONTOLOGY RESOUBCB SURVEILLANCE 

. If on-site resource surveiiJaDce .i$ 4etermined. necessary per subsection 1 above by the Mulapr, 

County of Orange EMA - Hatbors. Beacbes and Parb!Program PJanninJ Division, prior to 

issuallee. of a grading permit. the project applicant shall provide written evidence to the Chief, 

EMA~ReplatiODI Gradina Section ·.1bat a County-certified paJeontolo&ist bas been retained to 

• 

• 

• 
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observe grading activities and salvage fossDs as necessary. The paleontolo,&ist shaD be preseDt 

at the pre-gradiDJ conferei:ace. shall establish procedures for paleontoloJist resource 

surveDiance, and shaD establish, in cooperation with the project developer, procedures for . . 
temporarily haltin& or redirectin& work to permit sampling, identification. and evaluation of 1be 

fossils. If major paleontological resources are discovered, which require tona-term haltirJ& or 

redirecting of grading, the paleontologist sbaD report such :findin&s to 1he project developer ID4 

the Manager, COUDf¥ of Oran&e EMA - Harbors, Beaches and ParksJPro&ram Pl.mninJ 

Division. The paleontologist shall determine appropriate actions, in cooperation wi1h 1be . 

project developer. which .ensure proper exploration and/or salvage. These actions, as weU 11 

final mitigation and disposition of the resources shaD be subject to approval by the Mam.pr. 

County of Orange EMA - HarborS, Beaches m:l Parks/Program Plannina Division. Tile 

paleontoiQ&ist shall submit a follow-up repon for approval by the Manager, County of OraDp 

EMA • Harbors, ·Beaches and Parks/Program· Planning Division, which shall include the period 

of inspection. an analysis of the fossils found, and present repository of the fossils. 

Except as may be limited by a future Coastal Development Permit. on-site resource surveiJlaDM 

shall be provided for development grading operations in PJannina Areas PA 3A. PA 31, PA 

lOA, PA lOB, PA 13A, lA 131, PA UC, PA 13D, PA 13E. PA 13f, and PA 14. 

EROSION POLICIES 

1be Erosion Policies which follow provide the framework for the preparation of a •Master Dnmap 

ID4 Runoff Management PJan•. · This Plan shall be submitted to the County of Qranae for review 

an4 approval CO!lturrent with the first Coastal DevelOpment Permit application as required by LCP 

Subsection D-3-B-lll 

1. Post-developmeut erosion rates · shall approximate the natural or exislina rate before 

developmeJJL 

....,._C...LCP....,• , 
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. • 2. Areas of dl$tUJ'bed son shaD be reseeded m! covered with veaetadon; mulches may be ... 

to cover pound areas tempptarily; other medlmieaJ or veaewive techniques to control~ . 
may be used where DeCeStiiJ• Native and/ot appropriate DOD-nadve plant material se1ecte4 for 

veaetadon ~-be consistQt ·with LCP_Subsecdon 1·3-L-6 • 

J. EroaiOD ~devices shaD'be IDstaUed ID coorctinadon with cJeaima, pubbfD&, aDd pidJq . · 
of upstream construcdon; 1be -Grac!iD& Plan IbiD describe tbe Jocadon aDd dmfD& for 1111 · . ' 
IDstaDadon ot such devices ad shaD describe dae parties respomlbJe for repa!r IDd mahttennce 

• 
ofsuc:hdevlcel. 

. ' 

4. Eroaion ~-measures for pdiDJ IDe! construdion dcme dwiDa the period from April '~ 

to October ~5 wm be impte1Dente4 by October 15 me! ·mamtalned u oecessary throuah ~ 
15. For graclq ad COJ)SUUCtloa ~ Ill the periocl from October 15 to AprD 15. 

erosion coa1trol measures wm be· implemented iD COJijuDction with the project iD a maDM 

consistellt with the County of Ormp GradiD& Code. Erosion control measures for areas DDt· 

affected by aracUDa IDd CODS1nletiOD are DOl requin4. •• 
•. When.. _DeW r_ecreatioDIJ 1riDs are pJanrJed fD opeD space II'CII'U. they wDJ be located aad 

·constructed to minimize erosiaD. 

· :-:·.·. SEDIMENT POLTQII 

"'be SedimeDt PoJic* whJcb foJ1ow provide dae ~t for dae preparadcl) of a ,..:1' 

lramaae a RUDQft' ManaaemeDt PJiD•. 1bls PJaD slid be su~ to lbe CouDty of OnDp tw 

mleW aDd IPPfOVIl COJJCUmDt wtsb ft2e ftiSt CoutaJ Development Permit application. as ~ 

•· I.CP SubsectiOD D·J.B..lll . 

.....,.c..u:r.....,. a r 
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• .1. Required sediment basins (e.J., debris basins, desiltin& basins, and/or snt traps) shall be . 
iDstaDed in conjunction ~ the initial &radin& operations and maintained through the devel.-

• mentlconstruction process to remove sediment from nmofl'. 

2. To prevent sedimentation of off-site area$, on-site veaetation shall be maintained where feasible. 

Ve&etation shall be replanted from. seedlhydroseecl to help control sedimentation where . 

DeCeSsary. Native and/or appropriate non-utive plant material selected for veaetation shall be 

consistent with LCP Subsection 1-3-L-6. 

3. Temporary mechanical means of controlliDJ sedimentation Such as hay bales, earth berms 

and/or sand-bauin& around the site, may be used as part of an overall Erosion Control PJaD. 
subject_ to County approvaL 

4. Sediment movement in 1h:.. natural channels sUll not be. sianifieantly cbaDJed in .order • 

·maintain stable ctwmet sections and to maintain the present level of beach sand replenisbmeDt. 

5. SedimeDt catch basins and other erosion control devices sbaJl be desiped, . constructed lid · · 

maintabw.f" in accordance with the c~ of Orqe GradiD& Code. 

K. RUNOFF POLICIES 

. . 
1be Runoff Policies which foDow provide the framewort.for the preparation of a •Mascer DraiDap 

and Runoff Manaaement Plan• •· This Plan shall be submitted to 1he County of Orqe for review 

and approval concu.treDt with the first COastal DeveloPment Permit appUcation as required b)' LCP 

Subsection D-3-B-lll 

I~ Peat fl®d dischar&e rates of storm water flows iD the major streams shall DOt exceed the pelt 

, 'Ita of stOrm water runof':' from the area in fls Datural or undeveloped state, unless it em be 

.1-3.28 
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demonstrated that an increase in lbe ~~~ of no more tbaD lOS of the ~turaJ peat 4 
will DOt siJDifldmtly affect the uaturaJ erosionlbeach sand replenisbment proceu. 

2. · Drainaae facilities shall be desiped IDd constructCc! in accordaDce with the Count)' of 0raup 

flood Con11'01 Dis1rict Desip MIDDII. 

S. Storm .ntnoffwater shall be directed to storm draiDs or suillble water courses to preveDt surface· 

IUnoff from dama&ina faces of cut IDd fiD slopes. 

4. Adequate. mainteDaDCe of retention basins shaD be assured as a precondition to 1he lssuaDCe f)( 

sradin& penDbl. 

5. Natural draiuaaeways WiD be rip-rappecl or otherwise stabiHzed below draiDaae and cu1ven 

d~ae points in accordaDce with \.!ounty of Oranae policlel • 

'~ Runoff from development wm be conveyed to a uturaJ drainapway or draiDap ~ "4 . 
sufficicDt capaei1y to aa:ept the discharp. 

L GRADING POLICIES 

.J. Prior to implementation level ~ approvals (I.e •• tallldve tract. site plaD. etc.), die 

appUcant lha1l submit soDs eu&ineerina m~· polop .Of appropriate 4\le 10 tlope CODdflica) 

studies u uecessary to (be MID,apr, COUDt)' of On.Dae EtdA DeveJopmem Services DivilloD 

(DSD). 1bese reportS. wm assess poteDiia1 soil related constraims mt hazards IUdl as a1ope 
I 

· itastabDity, . settlemeat, liqDefadioD. or seJatecl IICOJJdiJ)' teismic Impacts as detelmiDecl 

ap,propriate. by 1he DSD Mazlapf. All n:pons ... Jba1l nccamend apprOpllata 1Jiitipdon 

~-an4 be ~lited iD.the JPIDMI'. spedfiect •. the Coam.r. of Oraup GradiD& N'amal 

an4. ~Coam.r. Sub<tivlsioa ()rclimmce •.. Parsuant to the .Oraule .County Oradma Code, •. 

prmlt app~ shaD provt&fe a ICheclule. showiDa wJaeo each. ssaae m.t e1emeDt of the project. 
' .. .. . "' 

wm .be completed. fDc1udiD& • .., llll1iDa aDd'~tetion dates, hours of operadoa. days . 

Of week of~. aDd the 1DIIl area of soD ·lllrfP. to be disturbed duriDJ. eiCh 111P ore 
CDDSU'UCiica 
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i· Gradq allowed between October 15 and April IS shaD be subject to the Erosion. Sedimem, 

Runoff, and Gradin& Policies herein and the provisions of the County of Orange Gradiq Code. 

3.- Temporary stabilization techniques may be used on areas which· will be redisturbed c!uriua 
future construction. Permanent stabilization techniques must be used in an other areas. 

4. Disposal of earthen materials removed durin& any development operations shaD be as foDows:, 

L · Top soil for later use in revegetation shall be stockpDed on the site in previously c!esipted 

areas approved by the permit-issuing auth0Ji.11. Runoff from the stockpiled area shall be 

COJitroUed to prevent erosioa. 

b. Other earthen material shall be disposed at locations approved by the permit issuina 
authoritJ. 

c. Except for necessary drainage improvements and/or erosion ·control modificatiODS, DO 

materials shall be placed within the 100 year flood-plain of coast:aJ waters and/or streams. 

'· 'Where construction activities cJurin& the rainy season would involve substantial foot or vebicle 

traftic,. or· stockpilin& of materials in a manner that would prevent establishment of temporary 

vegetation, aJtemative temporary stabilization methods shall be used. ... 

t. AD cut and fill slopes in a completed development involving aracJing shall be stabilized 1brouJ'Ii 
planting of D&tive annual puses and shrubs, or appropriate ncm:-native plants valuable for 

erosion proteCtion. AD cut an4 fill slopes shaD be planted under the cfirection of a lk:eD$ed 

landscape arc:hiu=ct. suftickmt to provide a mixture of deep rooted permanent plaD.ts and DUt'Sil'J 

crops valuable for tempcnr,y stabiliZIIiaD 

1. Removal of uatural vegetation_ will 1»e limited to lflded areas, access/haul roads, IDd areu 
' 

required for filel modification. CoristructioD. equipmerlt shall. be limited to the approved area 

to be distu.rbec! except for· approved haul ioads . 

·1-3.30 
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• . AD_ residettdal PIIDDinJ Areas: 1be visual effect of &radin& required· for housiDJ will • 
mjnimiud and/or mitipted by CODtourinJIS followa: · 

L A smooth and aradualtransition between pded and natural slopes WUJ ~ maintalmd. 

1». A variety of different slopes will be used to r~ 1 natural appearance • 

t. In PA 3A and PA 3B, houses adjacent to Pacific Coast Hipway will be separated from Pacific 
Coast Hipway by 1 cban&e in lfldC . 

10. 

· 11. In PA lOA and PA lOB, the visual effect of aradmg will be minim;red aJJI!/or midaatecl by 

contouriD& as foUows: 

L For final slopes, 1he qJe of the Jraded slope ~ be JraduaDY adjusted to the anile • 
dle natural terraiD. . . . 

1». For final slopes,. slwp, angular fonDS shall be I'OUDded and smoothed to blend with die 

Dltural temiD. 

12. Gradin& shaD be aJlowed in those poniODS of_.PA 5, PA 6,. PA 12A. PA 12B, PA 12\.!. PA 

12D, ~ PA 17 adjaee&t te Saa! Qaeyea J.r:eata~ to 1he _extent required to accommodate B 
aBJIID*!!S, I I ~or improvemesm ef Saa1eatlliB HiRe Re~ ••tar Ia 
Jeat&t HiH5 't:riBSp8JIItiea GeBler u pi'OVi4ed ID a Coastal Development Permi(l for 1111 

-~_road projec(l . 

·'' _....,.,.e..La'S••U , ..... ~-~~~~- J-3.31 
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M: DEVELOPMEN'f/OPEN SPACE EDGES POLICIES . 

1be edge conditions throughout 1be IFYH!eYJ~ Coast vary greatly and the Jines shown on the 

Lend Use Map!ID _show approximate development/open space boundaries which wiU be more 

precisely located with subdivision map submittals. 

Along appropriate edges of PA llA, PA 12A, PA 1?, and PA 21B. one or more of the followiua 

or other treatments will be used to protect open space and habitat values from development.. PfC*Ct 

public views, and/or provide f&re safety~ 

1. Landscape screening (including low walls, shrubs, and/or trees) 311d topographic screeniq 

(inclUding berms and contour grading) will soften development edges visible from public area~: 

2. In PA 3A~ PA 3B jjl:%1?..1 te seAea de'lelepmeat edses, a pefdea ef l1le expesecl ·.vall 

· I:Bf1 reef 'lisele ffem Paeifie Cei5t Hip·Nay area ef eaelt liMe wiD lte sereeaed wHit ... .., 

fatie&, IJ'li!ile maistaining views fl:911l eaelt SHe; AaeiUary Wildings, teaais S8\lft:S; aM I~Hilll 

miBg peels wiD "e sereeaecl. Ia Pa\ 3.• .. 8Rd PA 38, the buildin& setback from Pacific Cout 

Highway will be 100 feet for landscaping and buffering purposes. 

3. In PA 6, where dwelling units are proposed on ridgelines·and within 200 feet of the boundary 

of publir recreation lands, setbacks, landscape screening, and topographic screening will be 

used to soften the visual impact of development as viewed from public lands. 

4. Where development adjoins coastal scrub and chaparral in dense stands, an •ecotone• area will 

be created by thinning out woody plants in the buffer zane. Within the •ecotone• area grasses 

will be introduced or allowed to invade ·the open spaces. SUch an •ecotone• will enhance and 

protect wildlife and ~ee fuel for fires, and will utiljze either native California or non-invasive 

non-native plants. 1be establishment and maintenm:e of the •ecotone• area sbaU conform to 

. die recplirements of the ~ounty of Orange Fn Marshall; 

...... tllltlLCPSICIIIIII~ 

... \lcp~Uup-21111.005 
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S. . Fu'J. modifiCation, iDctuding selective thinnina of Dl. tural ve&etation. clearing and reveaetatioa, • 

introduction of fire resistant veaetation. installation of irription, may be required in order to 

ensure an appropriate transition ftorh the natural area to urban developmeat. 

• Reasonable efforts will be made Ul the sitin& of strudureS and selection bf construction 

maceriaJs to minimize the Died for fuel modificadaa. . ·. 
. .~ :::,;,· . 1.'! 

• 'Where feasible and coniistem with habi1at manapmem objectiva, toeJ modification waD 
"' be located toWard the devetopmelrt side of the edp •. 

.. , 

· 6. A proaram of fuel modification zones and/or firebreab shall be formulated as required. Tbe 

width and ~ of the fuel modification zone will be· determined b)' the sitin& of struccura, 

access of firefaghteis, density of vegetation, terrain. direction of prevailin& breezes, '*· 

7. ApprGJ'riate fire. protection for structure$ in hi&b fire-potentlat areas in 1he 

Coast Planned Communit/ sbaJl be. provided b)' usina fire-resistant buDdin& ~ IDCI 

adequate setbacks when required Oil natural slopes. 1he County.-opted •fire Preveado.a 

PJanniDa Task Force Report• sba11 be used as the basis for fire-prevention, subject to die 

foUowin& standards aDd fue1 modification descripdoaa: .. 
L rife hazard potentials shall be cletermined fOr projects proposed within 1be hiUside areas 

by a landscape architect. Factors sucb as types .t moisture conteDt of existiDa :vepradon. 

· .prevailiDa winds. and topography shall be.used to deteimJDe. areas of fire hazard potemill. 

Areas· shaJl be. riDbd and mapped to ideDdfy fire preveDtion treatmems ad fue1 

modifiCadoll .... .(For example, bv fire hazard areas are katld whele aisdDa 
veaetadOD bas a year-a:rourid ·hi&b moisture ·Content and dae topoaraphy ts relatively flat. 

Steep llllt01'I Clll)'ODS llaVe a ID1lch hilber fire hazanrpoteDdal because heat amd wiDds 

coDcen1ra1e to drive dre fire upwards mucb lite • chimney.) 

,....,..C..~,_..A An J' 
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• b. A combination of techniques, including required building materials such as tile roof 

. treatments, setback restri~tions for combusttole constru.Ction. irrigated buffer zones, aud 

graduated fuel modification zones which entail selective removal of a percentage of 1he 
• 
vegetative fuels, shall be used to lessen fire hazards. 1be minimum amount of native 

· vegetation shall be selectively thinned to control the heat and intensity of wildland fires as 

1hey approach a residential area while preserving to 1he maximum extent feasible.1he 

quality of the natural areas surrounding 1he si1e.· 
,- .· 

c. A Fuel t.{odif'ation Plan shall be required and approved by the Director of PianninaJEMA 
prior to obtainirig any building or grading permits. 'Ibe Plan shall identify appropriate 

setbacks and widths of fuel modification. amounts and types of vegetation tQ be removed 

and retained, and specify proposed irrigation methods to reduce the risk of fire in hillside 

areas. The Plan shall be approved by the Orange County Fn Department prior to 

submittal to the Directo. of Planning/EMA. 

d. Fuel Modif'ation Plans shall be prepared as a condition of de~elopment to protect as much 

of the existing native vegetation as possible while providing adequate protection for 

residential structures from fire hazards. In no event shall thinning of more than 30S of 

native vegetation extend beyond 170 feet from the outward· edge of residential structures 

(or-150 feet from the 20-foot backyard setback) in the extreme rue hazard potential areas. 

Fuel modifiCation shall not occur beyond 250 feet.from the 20-foot backyard setback in the 

extremely hazardous zones. Fuel modification in low fire hazard potential areas shall DOt 

extend more than 175 feet. Minimal irrigation during dry periods and fire represent 

sprinklers for native vegetation are preferred methods lO reduce the width or area of fuel 

• modii'ation. ' .. 

1be intent of the . Fuel MOdifiCation Plan is DOt to create a static 250-foot wide band 
·- . . -· . v' 

&Urroundmg development, but rather an unduliting width. that reflects topoaraphy and fire 
' . 

hazards potential. The band shall be as IWTOW a5 possible to protect proposed structures, 

but in no ~ent wider than 250 feet in extrepte hazardOus areas • 

1-3.34 

.. .... 

~· 17 
3 



F'De·· • -.--
-...... ,.~-.. ._. ...... .._,_. ...... 

· 1. No combustible structures lncludina. but DOt timited to. houses, wood decb, sheds, 

pubos, ID4 wood feur:es sball be lOcated within a 20-foot backyard. setback as measured 

from the outwa.r4 PJ'OPC1V tme. lrripdon systems must be installed and operated widda 

llds setback to eDSUre a reasonable ~ture coment iu planted areu. 

•••• •. 

,f. ADnuaJ mab;ltenm:e sball be adcJreued in the :Fuel~ Plan approved as pan of 
. ' ' 

_.~: .-::_ . .: . the Coastal Development Permit ProCedure specified in LCP. ·Chap,a. D-10. .A public f"'-

. • · I'·~ ~ matt·tie riquired to assure compliaDce witb ·fUel modifica1ion s~ds ~ 
· parantee that the least IDl01.Uit and cOrrect species ofveaetadon are thJDned in ac:c:orcJaDcO 
wi1h the approVed Fuel Modirscation PJm. Fuel Mo4ification ·PJam proposiDJ veaetadoD 

111eratiom ~ die PC (CD) Disuict Appeals Juris4icdon may be iubject to appeal 

revieW by 1he · Califorma Coastal comm;ssion as provided for iu the PC (CD) Dislrict 

RepJatiODS. 

- I· As· a ccmdition of Final Tnct Map approval, project developers lhaU record deed 

ra1ricdoDs that actnowlecJp &be fire bazard potential- and assijD responsibDity for 

maiDteDi:DCe of fuel modif'ICition zoaes and prOJI'IIDI. 

1t. Access roads, trails, or fire roads may be located ·within fuel modification areas to reduce 

llteration of Dadve ve..-.. 

· i. 1f1e risk of fire a&fjacent to PA 9, the aolf ccune,· IDil other loweriJIDdscaP.e areas Is 

substandany less than that at the up IDd upper· slopes of riclp. 'lberefore, a limit far 

luet modit'icaliOD ·m tbis ltea sbll1 be 150 feet ~lily habitable atrudUI'e. Jn aq ~ 
sbaJ1 araMDa occUr iD thi CoDsemtion Plmnma Areas. milD)' veaetative tMmfna aMJm 
~ . ~ 

replantinJ sbaU .. limited . to wi1biD. 150 feet of 1be auuccure. Ltkewlse, Ibis Is .. 
""' . -·~ . 

_ ·muimum disUuK'e for fuei mocUfication IDil fJexlbiJir, far Dari'Ower ~ Is appropriale. 

-I. · wheie Dative .pieimeD.'iepwim Is ~- within Aae1 modificatkm -.u, th_ese areas lhl1l 

be ptoperJy maimlined to mWmize fire r1st. 

t 

••• 
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9.. • ~1 breaks necessuy for the protection of life and proJ,erty as determined by the Coum;y Fn 

,.Aarshall shall be provided for development areas. Fuel modification shall be limited to zones 

established adjacent to proposed development. Graduated clearing and 1rimming sbaJl be 

utilized within these zones to provide a transition between undisturbed wildland areas and lbe 

development edge. Clearing or removal of native vegetation for fUel modification purposes 

shall be minimized by placement or roads, trails, and other such man-made features betweell 

dae development and wildland areas. To minimize fUel modification area, other techniques 

(such as perimeter roads, desip techniques, elimination of wood balconies and decb, fire . ~ . 
retardant sidina and tile roofs) shall be incorporated in the design and development of projedi. 

· 10. Adequate roads, water sources, and needed fire protection services shall be provided c:oncurreDt 

Nith deveJopment. located within Or immediately idjacent to the develoPed area. 

• 
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.. 
BlOLO~ICAL EVALUATION OF THE 

E!(VlltONMENTALLY SENSITIVE HAJUTAT AREAS (ESIIAS) 
' . Wl'IBIN PLANNING AREAS 4~' 4B, 5t I. .AND 12B 011' . 
THE NEWPORT COAST "CRYSTAL COVE" DltWLOPMENT 

11ds clocumem piDvidM a 4.-crfpdOD of the,~· pystcaf. aD4 ~o1ockaJ conditicma of tie 
thfnquoursotthatlttve J,eell dtslpated as ERYironmutal~ ScrWtive Habifll Areas ("ESBA.s") wl1ldD 

... pn;pond deveTopmeoi ts't.u (Plumfn& ~ ("PA") 4A. 48, 5, 6.1114 'JJ'B) covered b)' 1tte Mlltlr 
. Coastal Devolopmeat Pennit(".MCDP"). Seven1b AmeadmJDl 'ltaC ~atiaa is based upoD fill 
\ioJopcal wotl aa dlc MCDP .. Scvontll-~t area ~.b)' UA..tno. ESiiAs are dcflDed Ill 

~ ·Coutal Aot ffCdcm 30107~ is •any.,... iD wbfdl plaat oi IDimalli!i Cir d&eir habhats .ate either nze • 
especially valuable boc:ause ot their .spdal' aaoJie or role fD a ecoi)'iteal and whlda coukl t. 11111.1 
distwbed or dcpadecf b)' ·flum.n IGlivittaiDC! dtvdopmtllll. • 

, ,.. DOtod ia thO N~ CoaSf Local CoUll! Prop~~ ("LCP). the "UJ)Jtat val~ aJoDa tho lenJda fll 
. individual dJ'linap coutses and amoug dlffi:rent cfraina,&o ~ isJ;IOt ~·* (Ncwpon Cout LCP Ill 

.. . . J .. 2.S.) Tbitaslessmeot provides a dcscriptiOD of1he U!UI'O and quaJk)r of the '-bitE ccmdKioas ,..._ 
· · iD che ESHAs wi~ fiVe aumente4 pfuuuna u.s. J.ued upou tlie exciDsfvc IW'VI')'S otthc project far 
· \be ElR ad t.bc: Soctiou 404 pcll'\it piocess, ad the eveluatiOD conduce~ for 1bis rtpOJ\ the habillt 

.. v.rues aJoJ!I a.e draina&e& descnW lu.,-eS.. are c.snsiduably d~ in size. hebita& cbai'acterildcl. ad 
. fbnttiOD ftOm miD)' of the cfrainap COIUHl wid\ift 6e Newpon Coast Lers anaa of protected ap.a 
~ apace. Of tho five idatified pTannln& areu, f'our are proposed b midcntieJ ~cvefopme~~t PA 4A, 48. ·S 
~ 6. Pit 12B is &eipated. Jtec:reatiou. ln4 is ptam.ecl for pa$S~ recnatJOil uec only. Willa till 
aception of' an ESHA CMeaOr)' B Ia PA •A. all otthe dei&ipecod ESHAI WitldD 'llle~e plllmiD11n111 a 

' clusiflod u ESHA Caft&oryD. 

. This ft:I)C)It sum,m.,;zes LSA 't survey of '*h of1hes! E$J1A1 to a•eas. tt.e ~11ioa ofOe individual > DSIW. ·Aiarcilili of' Its wark. LS.\ ~ deterinhutef that,~ "J)" ESJIA. ~do Nt cdiblt IDJ 
.. ,, . riparimc.baiacteristks pel tliiK .are conaillcut ~ thei.,CP ~tllll-ESHA oatepyD desipatll 

USGS Ibfnap courses whtd\ art deeply &faded llld ofliide or aot ripufla wJae. • 

.. . . All ot dle n.rveyed Ca1eJ01Y P ad tlae ~ Cateaor)' J E~s ia tJae eaumet,lled p1annlq ueu a 
· ·. .· · .~ ltricti)' epb~ual drafni&C ~~ i.e~ ttaey condU.Ot flow. Of' Mia oab' ~- or immedilt&ly alar 

,:: · · : · raiustonlt .. '{he cbinqc eoUnee n.~ 10 Vll)'htc ~Jesn-. .U.,. r~~ J.y erosicm usoetatod 
. . . ·" wft.fa mittty I~ ftlllofl'~ 'ntcte·19cil irtosioD&l torOcl ~re hlp cl1aa so'tbt .-p topopapb)' ad uiiOCJitM 

· - ... ';· .. ~e~fties oftu nmoU'Wer.IGd ebsuce o(.dpar~ b&bfrat. ID ~ ~ ibt Ktual boUom of .. 
· .. · . ~ clwulel Ia ~ ofvea!!Jiado~ Weed~ crus ~.hpnrl)' oecundro more opca ueu clurins tt. 
- ...... · ~ , . cty reUOa.. &ad e-. ~ar ~~ vesetatioa -~ ~-c.nopy o~ OOV.. cbt drain~~•--. 

· :: ·.-~· .. ·. ·o~.k ft9m ..,. SiQcttbt I ~HA lcatod ill fA 4A lfbwlse tS.ja.~hemerat dniua• wldl.o 
. ' . '. ripirtu v.a-tlon. die 1996 u;r 11Qdirip reprdiDa .. ctilwrilaD otdlfi..U .. JupporiiCI "' .. 

·· --. ot.,.YBSHA VatU• hl dait prticuJ.r..._ 

. , , • ·'J11e,.folt0Yt'iq ia a ~I& cl.mpdoa.cd'eech ofillf dedJID'~"' ISHA's Ia the popote4 ~ 
· "~with lie approxJmate &ocaiou Down oa ·t~ae atlacW Wpbdica..,. 

• 

• 
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ESJU IJI· .r..c a 
, 1Jdi fs I very short (appr:oxhua~ly 100 fedl reftln&nt o( I drain.act. course. ~ost of which Wll loca1841n 

PA lB. (PA3B bas now &eo a,raded and fhc draiua&e eo11rse fD that area ~moved.) The eroded bottom 
ofthis drainaae gourse is l• than two feel wide. 1'bi$ dlannel Is located eatirely wilhin annual srassllacl 
habitat. wbicla is typified by a varict)' o!DQn-aadve. "'lt.ti.f.'1 species. No ripuiao habitat Ia asaocilted witla 
tbil temiUIDt dtafaap course. 

.lbe ~ desigwded portioa or the drainage fs approx.imately 1.200 '"' ~~ wifhill the devefopmaat 
Aft~~. aDd OD very 1teep pD'U\4. which aecounts for thc.maximum wldUI. of eight feet near the loMr etHL 
The upper end rBD&es iu bottom width &61ft two to four teet. Much o!6e vegeta:ioa iD die bottom of1ho 
draina&~ is chaparraL pa~cutarl)r on tllc cut faciag s!Qpes. 11ae nmalntnc vesetziDD in and a<ijacem to 

· · the draiDI&e coarse is coa.staf sage tcn~b, which is tho predNnin•nf vcae11tioD iD 1biJ uca ot tho prOjeot 

ZSBA DJ .. J'A lA AND I' 

1be BSH:A dtJfanatcd portion of this draiaap Is approxi!n.ccly 3,200 teet lon&. rao:iDa in width &-. 
approxfmat&l)' ctaht feet. ueat the bottom to two feet at the upper encl. South of the MCDP, Sevaf.ll 
Amenduu:Dt projca 111'11. 1his 4fainage c:ourst lw bCCD aradeclaod pfaced iD • storm drain facility, • ' 
aecordlricc v.it.b the Ne~port Coast LCP and previous COIStaJ development parmJt:s. 1bc lower~t.hinSI 
of tbil dn.iJiaae coui"'I is Ia annua)arasslaDd babif.aL The upper one tb~ \a eoastalsaae ~en~b babtelt. 
. S"1mply •put. this draillaat doe& nor· SUpport riparian Jaabbt IDd it a result or st.Mp topoaraph)' IDd IUilbiDJ 
erOUOil wiftio IUl upJUid, p.sslad TIL 

UBA Dl- P.A SAND I 

. . Thi• .Sramap 11 alto appro:dmale)f 2.~00 fHt.JoGa. wftllin Pas S IDeS .. 6, UDJm~ ia width &om ftve felt 
·. a~ the bottc:Jm to two feet near t11e upper .. .,d. 1Dfs ~is fairt)i .ceep •. Chus not pe:rmittin& wattt whbiD 

. . 'dii.s ch.iua.ae to pd· or promote tlle srowtta of wctJaniJ or rlpariaD v~aebltion. MO$t or tbt VcaetafioD ill 
lftd adjacem to Chi1 draina;e il coistat sage .scnab. .. l)ere aro some patches or ~laaparr&l vtpfatioll m tile 

, IOUthem eud.a ~e small aru otupt&rld 011: 1recs usociated with the~ ~ere arc also.,.... 
patches of srud8ncl babitat adj~CeDt to the cbiDaac at tfae upper 1114. · 

ESBA ·1-.PA 44 

"Altboush this draiDaac was. dcsipated u a Cateaozy I~ ID til• N'~ eo.t LCP, II it diff'IG&IIt 16 
. detwmkle - clusific.atiou 'baled. upon cummllabirat ooftdi1iaris •. ~ocordma to the Newport Cout LCP. 
a Caw.gory I ~ .lhoutd· support ~.-~ of rlparic VC(JI~- ~ ~ B ESIIA. 
·~··· doea llQt t\lp20rt riparian Jsabitat and II muc:fl more aimU. iD ~ tO d:le CI18JOI'Y ~ 
ESHAs descdbed ., •• ~imilai _, t~~t .. c~~eaor:y p~ •••&aiup il10oated cmasreep dralalp 
~ thli'lb)' ellowing 'Witllf to flow tblougb lbe ~ q,aictfy willa Do po.ulira& llflltmillr iD wldda 
.to DJ .... md il~~pPrVXima.telf 2.200 Coet)ona.. T1Us dtafaaat. ~ ~ ~ Jt.ricCly withiD 111 
up1an4ha~bt IJ'CL .. The 'VeltMtic:D OP fae11011b.rq l;clfta topes is~ ud the~ OD 61 
. more exposed aoutherly ~lope~ II coaaaJ sap ICI'IIb. 

~ .,,,, 

... 
( 
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. JD summ,.y, all. ,r1be ~· 4escn'becl lftd·~ Ia dU's "'port an cpkaml in cluatcw willa 
• ; 

1
. v1nua11y 1lO rlp&rian cliaRcferi~trc.,. AU.or~.&bfn~~~ itt.~ lnMW of' mep topopaphywhlcll 

. . '· .. promote tiM npi4111Q011' or ........... ~ v~ptadCil. Oft.~. chatmeJ boaom.• end oab'· .... 
<vf&Ctadon 011 ~ ~· W\Cl adj1C41Ql areu. -" 4*11Wfl ~ w~~ Coat ID. ESHAa wen tD 
.·~pus~~~~·~··.~ rip. veaeta~a·.~ .. tk draiaeae· counes. ·COIICII 

. .waters.~· IIDif esawf& l')cspi'o lhtir Lades~~. aone ottt..• ESRA.IIUppCit 
· · .. dpad&U vqec.~ or fMl'J Water tot aay 1m1pt than ft ~l nmotr to 4Dw t!u'oap afttz a ram MBt. 

Consoq&~eAtly. c~ .. il hatufficieAf wa~er iD ..... dralaagu ~P:Omotc tlat 1fQWfJ1 al'dpatfan ......... 
ad~ of 1M ~peed at wiUct\ weter flo\VJ through .1flclc 4fUm&ol. pt"IODI ollheac dniaaa• • 
IDoure4 of 8Df ¥tptlti& 

8. AIUtr.sJJ' IJ' 'I11UNDS BAIJTA.T YALVBS JNTII£ PROJEcr DBJ'IILOPMZNI' AllllA. 

. ... . In ~ lho W»• ~ea !ifb .._ dreinaaes b 1llt eam•up,.d llabhat that occun tlu'ouahaat 
.1M .MCI)P, Sey~!Jt ~mt pmjtct tn11. .~ .~.ba'btt.t fs ~ dapural. ~th .. · of 
~ "R.Vb amt·pat.2d. .~ ~t .-a• ~- tD JOmc at~ll been coosidcnd alllllfdw 
~'bitat **~teofJIJc~todaef;aUromia pa~~tlleeoutaiJI&e sOrob in all o!dat ~ 
... 19 Dot represent oCcupiecf ... '"·tack ofulq~ or spoeiala-&~ ,. ...... otllclalb' 
c:oal'll1l1t4 by tho decitkm of tbe Cdif'• Departmnt ot1flb aad Gime IQd t!ae. U.S. Fllhad Wlldla 
Service Ill approvia&~.~ CoUt.Natur.t.ComuJ~ltfes Coasen&iioa PJan (NCCP)- Cbc Jmpataf 

- ./ · _.Which Oil the Newport .·Caul. LCP ....,. CQ12ilderod. ""owe4 ad ap~ b)' the Calif'Ol'Dia ~· 
... ComrnJaioa. ne 19H LCP s.ca.t &~=t addrossiria6c proJ~d~ SJ*Hically reviewed_. 

approve4tbeNCCP R..av• d.tstp hl CCXVUACtioc \lrilh.6elb$ecONI~tat aachoncladed tb & 
1hete ~ 'Wtle approprillt fbr dmlopmat ad dkf riot piDYide atcp or valuable babic.l WOI'Cbr of 
NCO l'll1ne delip ... 

. . TJae cJisfr11mtio• of lqd ~. ancl,_~~ to opea ~ irtll ~ iD Che LCP Secaad AmeiMI
.• ...-w~ sttoasty su~lt)o hti'P ~bre$ional~f·~ tJJeypn)vicW t:or hnpravedp0t16o 

-. dDD and fat'tioiliDa ~·e~ae.· oo-J..p ~ eco~ 'iSJ*t of- N«;:P c.car subarea....,.. 
. · .. duJca. Thel.CP ~·.~. r.wc>J¥ecla tt~bJtaa&lfioreuoiD op~~~a.- on wtshboDt JUdie 

·· (Over ... ne otMWo.pcn_&pGe ._ Wal.,ovi~d)'tritfla ~-~Ill babhll•,..,... · 
tivity" 1p4·~ ~ hi~ h,a!litat.En orcflr' ~ 1\aitlW swv~.c.stal Act imd NCCP pll 
ID4 poti~~ AI a result. 'lh oiicfDaJ 1u1)' "" N(:QIJ{Cf ~ ~ ·~ deaip wuliplft-

. ~ .~ by mtPtcMDa -.~~of wP.4lit\ ~ .......... O:t1Jai.Covt StiCe,_ 
Witat ·.nr.s ·uc~ LoJ 1\'aDcol c:..ron: Tile~ "'labltlfCOIIHC~ lNmef11l of ttae LCP .._. 
Ainerdm.al wore ckaiDtldlcla rona-: 

• 

• 
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• 

• 
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• ltl~ Slnw Opa $pol:f: Tho commitment of the Moro Sliver to the NCCP Racrve 
· System pa:ovidcs fbr direct· babitat conoci:.tivity IDI1 wiJdli10 movemem from the Malo. 
Canyon arca.ofCf)'5tal Cove Stato P&fk.fo the portions of the .NCCP lteserve System 
inland' o( the San Joaquin Hills Trarispott&tion Ccnridor ("$JHTC•) via a Tr&llSpOI'LI1ica 

· Corridor wi1dlife unde:rt:tossins (see NCCPIS~d Amendmtot. ExhibitS). 

- . Dlletlon ofSondOinyrm Avlnfl8 (lftl/the Sanlean,tJ1t/SJHTClntuchrr!tp: n. deJ.. 
tioa o£ Sand CalayoD .. Avenue eUmilla'fed m.Uar t;tadiA& fmpactl that •wid have '-

.· nqllftcd oa Wi~bbone Ridge. thereby inaeasiJlt.protCctclf habitat IDd removirlc tndBc 
impacts on terrestrial wildLife. The delctfOQ of' the . Sand ClnyoDISlHTC lilt~ 
eliminated p.dfna impac;ta ao4 road coDStnaCUon in. the ~adlat provides the eonnecd¥
lty bcacfttl detmW above under che "NOlO Slivct Open Space• tumnlU)' (• 
Nca>ISceond Ameaclmont. Bddblt 4). 

• DlktiM 9/tM San Joaquin Hll'b lloD4 Ex/e1Uitm to tM SJ11'1l;: 1'tle San Joaquin HiJJI 
Roa4 ~nsian would have been ~Just oatsid• the coastal mae. 'I"Jw dctcda 
or 1h1s road elCtlmsion has benefits withiD Cbe ooa$l:al ~0 because ill c1imfuadtm com.'\. 

· • ut.ed sipifieant1yto the dtelsloD to remove the SIDd CanyonAveaUtJSJHTC ~· 
·. . &om the County' a. Master Plan of ~rial Hi;hways at~cf ~- nlftseed habitat impiCII 

wtthiD portio111 of the NCCP Reserve S)'Sttul outside the CoutiJ zone (see NCCPISecclDd 

• 

· A.a1Ctldmcnt, Exhibit 4). · 

Qwralllncnasf in Prt)tect«l C0061111 Stzge &::nib Ht~biltJL Extlibit:Z in tho NCCP/Sooond 
· ,(meodmeat A.tb\dlment depic;ta the net chaose• ill "prrte«eddimpactB&r coesta1 ..,. 
JC.rUb habitat. Overall cbere U I Dct incrcue ill ~d coastal sqe a:rub babia 
~ore imponantl)'. tile · proiiCted habitat is located in IRIS. witlt C'DDsicknble ·Jtabbt 
Umnedivtty' l{&nifiWice IDd occupied &natcakJu:r habitat IS d0$CI'ibad aheM. 

11a CoUtal .Commiasioo'& 199_6 ~ Sec:oad AQ)cndrnent findiuss ~$ftlze4 the abovt-IUDlmll'lzld 
habitat a.nd open spae4 benefits rcsuitina from trwf'errina devolopmeat- &:vctopmem lhlt fs ofherNIIO 
lllowed .b)' tlu .. ccrtUiecl LCP IDif a rocordccf devetopmmt ~- - to tf1e. froDt&l slope 1n11 of 
Wisbboae HiU u ~tea.r!y offi~ the tecf.uctioo iD open'~*~ on •• ftoAfa1 ilopes ofWIJbbone _... 
jD& iD illorcued Yisual impaCts .a tile lmpKII on the eateaoey B !SHA 011 011e edp ot Los TIIIDCIOI 
Cayoa.. (Poli9 D. 1. a~: "Upon t'he l'eQOI'daiiOD of Ill Offer of Dedication for Pf.nnins Ala l2E, .111 
.BSHA J loemed ia I'LumiDa .\rot 4A mq bl ~ u ~ntd for dcvelopmer4 -"orb.d h)' til 
LCI.'') Accordio&f)'. the approval oftbe 1996 LCP Second A.enda:ieat ad tbe NOCP Ameadm• 

. nftcot tlae coUIC'I.ivt judpcnt oftbe Coastal Comm;.,.;o~ U.s. Fblund '\Viktlfte Service a Cllifonlls 
Depaltri\enr ofFish and Oame thlt: (a) the LCP~CCP protects M~Wtlve upfa.nd hlhfrm wHhiD ,_ 
blctu4o4 in 1he NCCP Reacrve S)'ltm:l ad (b) Wishbone HiD deveJopmem arcu do Dot ccmtafD I'IICJIIftl 

. . ltCU Wlrl'aDttD,g pc:nDIDcmt protecltica; 

11ndcr 6e appmed wcx::p, coutar aap_ lenlb hahltau_ _dlapl.rftl fn the NCCI' CoWl Sutwea Jtes.w 
.· IIIUS -~ woodlcufs;lll'e f$efioed al •coverecJ habttatJ." which IDC.:W Chat 1he re&er\'tl)'ltcm p1oflc* • 
. mldt ot tbti$c L.bk._al typo~_ tbat -.o farther mitiptica is Rlqllired. ~ Section l.f of IH NCCPJID 
.. JinpJcmeu~ A&fOomezat). no oria:iaal NCO "=si!rv• cfesf..., was appJ'OWd ~'¥ USFWS ad CDIO 
• wfda c!.V,tOpmcnt both Oil Wis~ Jtida• IIDd the &owl a1opca of Wishbone d,ln. Bodlq_.. 
',.~-the t.CP SecciDd.AftMinelmamt u an b.prow.mcilt OD the ruetve dcs.ip u osiPmlb' ~ 

...... 



. . 
Since; the cota$la!seae saub ~(cat ~ill the developmeat areu. OA Wishbo1K' HID bave beea f'omWI1 

. approved f'or QOitVcrsiol'l bytht NCCPIHCP .-tcr tlac fed,eral End~ Spec;fcs Act IDd t!te sblte Neat • 
~tatute .fmdudiJl& the CaHrorm.ISA). ma-.- is 1so _subltaafive ba$i1 for tho C*"-1 Coramissita • 
c1nipte cfeve!O,Qmcnt area coasta1 sap JWUb and o&pamll u ID "ESJJA• Ullder lbe LCP po&iel • 
~to toastaJ Act SediOD J02AO. . . 

fa conclusion.~ 2$.tiA "8" an4 "')" .... do DDt supt>Ort'Wedand or ~.lllbftat. do DDl pumdl 
· • _hlbltlll.(Of 1011•idv• IJ*lct fils!• ast®~W,it.b cfzaiuae oq)v-.,IDII do DOt provide babltlt of'~ 

' ··ape~ value wilhhl fJlo ~of the Newport~ Oi\'eft 6e ~ amouat ofopea 1p1ao 
tbit 11at -.. .perinaDcntlf ~cf .UDdct die Nc:wpcl'& ~ JD ._ COI2falo &.inap ~will 
sipir~ntn~ ""-~ ~~ ~4 t1ae ~oa •tronl!4'bf tL. NC(:P to coutaJ Ill'..

. · Jatritat. cllapana!ancf oak ~IIDI.,_~d dopeDdeD\ ipooiot.wlthlb the ~ewport~ it il our ooaoJa.. 
-~liqn tJw the _poposed lmpw fo tf\eae dnlfnp~ ~ J* NIUh. ~- tta, loa ot babitltl that would .. 
oonsidered "n.rt or especiiJIY valuable because of1helr spectd U.UUC ar ro~ llltn tOOII)'IIIiiiL • 

• . . 

• 
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RECEIVE~;) 
South Coast Reg•on 

SEP 011999 
. CAUFORNlA 
coAstAl coMMISSION 

ADDE~'DUM TO DELINEA l'IONOF WETLANDS AND 
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INTRODUCTION 

LSA AsSQCiates, Inc. (LSA) previously conductcc1awetlands delineation of the Crys
.talCovCINe~ Coast Pll .. s IV·) .._IV -4 project area (LSA.,: 1998) according to the 
Corps ofEn&i~ (Corps) Wetlands De1ineati01t.Manual (Environmental Laboratory. 

_1917). This addendum provid's a ree"amination ofthis delineation. as well as the 
catcufadon of impacts f'or_those waters subjec~.lo in:J~ by the proposed project. In 
particular, this addendum focuses C)ft potential differences in the identification or 
wetl~ arisinsftom ~~Corps manual and theC•tal Act defmition of wetlands, IS 
provided in Section 30121 of the Coastal Act and Tttle 14 §13577 of the Coastal 

· Cqmmis,ion replation~ In addition, this add'en~urll considers any changes in the 
_ potential jurisdictionaf ..s. that may bave occui'red sinc:e the fieldwork ~or the ori&i· 
nal Corps delineation was completed ill 1997. 

Accordina to ""· California Coastal Commission regulations, wetlands are defmed IS 
"land where the water table is at, near, Or above the '-nd surface lona enoup to pro
mote the fonnation of hydric soils or to support tfle @O'Wtll Qfhydrophytes." Based on 
this deranition. LSA re-examined the.·wetlands .that will &e.-affected durinJ project 
·constructiOn, and the results ofthis follow-up site survey are included here. 

METHODS 

On August 23, 1999~ LSA biologist Jim Harrison c;ond~cted a focused survey of three 
distinct areas on. site· composed of small d.PRSJioris, each ·or which was previously 
determined to .. ~ iSQiated, se-.sonal wetlands. 1$ confaimed :by the Corps. For each 
depmsfon, the vegetatibll and soils were evaluated. and' color photographs were takea. 
Veaet.atiQal was sarnpW in three randomly setected. C)Re meter square plots located 
within each of the depressions. Data were recorded ~vegetation data sheets (Appen
dix A). Representative soil samples ~. evaluate<f for each. depression by character
izina the eomposidon of the .Oil and by usina Munsell Soil Color Charts (1994). 

On AJJgust 24.,}999, L$A biolo&ist Jim Harrison condt,Jcted .I focused survey or the 
sepaent of f'wfu~dy Canyon Creek where a projosecl detention basin and dam will be 
constru~. PoJentiat juri_sdictional Um{t$ were. reevall.lated-based on the Coastal 
Comlnission's deranition of wetlands. 1bC chaftn.clwidths ofthese wetland limits were 

-mei$ured .t relatively replat-inter\lals atons tbe Slptlllt of creek to be affected. Ia 
. addition, the dOniinerit and •ubdominant ptant~ies present within the wetlands were 

• reconlod. 

RESULTS 

SEASfNAL WETLAND DEPRESSIONS 

• 

• 

.Qn !Jl.e upper part of' Wi5hbotte _Ridge, th@ arefout small, ~ificia11y created depres
sions (twq' of \y}&ich .,e adjoi~iDi) iii~ di5!inct locations. Hydric indic:atOrl are 
typiealtY difracuh, if not inijK)siible, to ObServe in sandy soil~ such as those that occur • 
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in the small depressions. Evidence of inundation, i.e., an aquic .moisture regime, 
included the presence of cracked or dried· surface soils. LSA biologists have observed 
s~ndlng water in these small depressions on several occasions during previous years, 
particularly during and after the rainy seasOn. l'bese depressions are hydrologically 
Isolated and supported solely by rainW.ter. In addition, the presence of a low chroma 
matrix (i.e., chroma of one) in one of the depressions having a sandy loam soil is also . 
indicative of hydric soils. 

Hydroph)'tic vegetation is prevalent in each oflbe depressions. The dominant hydro
phytes present during the current survey .include .common· cocklebur (Xtmlhium 
strulllari~m), rabbitfQOt r.ra:ss (PolypogDI'f monspelie,uis), English ryegrass (Lolium 
perenne), coast soldenbush (/socoma tr~enzie.sil var. vernonioides), and spreadin& rush 
·(.!uncus patens). The.doQ1inant upland plant species found to occur at the time ofthe 
site . survey include soft chess (Bromus hordeoceus), narrow-leaved filago (Filogo 
gt;~llico), tall wreath-plant (Stephanomerio virgola ssp. virgota), fascicled tarweed 
(Hemfzoniafasciculoto). and shortpod mustard (Hirschfeldio incono). Copies of the 
vegetation data sb~ one completed for each depression during the site visit, are 
ptovided in Appendix A. These data sheets provide a basis for detennining dominance 
ofveaetation ba.Sed on the percentage of cover of each species sampled. 

The presence of hydric soil indicators and lbe prevalence of hydroph)'tes satisfy the 
Coastal Commission's definition of wetlands. The areas meeting the Coastal Commis
·sion definition and the Corps wetland criteria are virtually coincident. 

MUDDY CANYON CREEK JYETUNDS 

The main creek chiJlnel in the bottom of Muddy Canyon. at tbe location of the pro
posed detention basin and dam,.has conveyed perennial flows in each of the last two 
years, as evidenced by the presence of water m the creek virtually year-round. Water 
was observed flowing in the creek durin& the current sPrvey, conducted well into the 
dry sea5on of the year following a drier than normal winter. This perennial inundation 
·clearly coofinns the presence of an aquic moisture regbne, which is a strona indicator 
of hydric soils. Prior to the wetter than normal season of 1997/1998 (the£/ Nino 

. year), flows in this area were observed to be intermittent. 

In addition, the do01inantplant species present within the segment of the creek to be 
· hnpacted are aU facu.Jtative wetland(f'ACW) or obligate wetland (OBL) hydrophytes. 
These bydrophyte$ include ·coast aoosefoot (Chenopodium mocrospermum var. 
halophilum), ditch ~l)'pogon (Polyp()gon intei?'U/)tuJ). rabbitfoot grass (Polypogon 

· monspe/.lensis) •. comn)on cocklebur (Xonthium strum(J1'iwn), and dominant clusters of 
mulefat (Boccharis salicifolla) and IQ'O)'O Willow (Salix /asiolepis). Other plant 
speeies ·typically as$0ciated :with. rip.rlan habitat cc)nditions such as these include 
mliport (Anemlslo douglasiana'b. poison oak (Toxicodendron diversilobum), Califor· 
nia wild rose (Rosa californica), Siint'wild-f)'C (Uymus·.condensDIUS), wild celer: 
(Apium 8"'oveD1en.S~ h()al)' nettle (t/rtka dio~co ssp.· holosericeo), prickly lettuc1 
(Lactuca serriola)., tree. tobaceo (Nicotitma gltniCa), bristly ox tonpe (Pieri 
echiokles). ·Douglas-. niJhtshade (Solanwn tlouglasitj, common plantain (flonlllf 



major), 40d Bermuda pss (C}nodon dactylon). A ponion or the proposed chanaet 
impact area was not dominated by hydrophytes in 1997. 

The cpmm presence or hydric soils and the prevalenCe ofhydrophytes satisfy the 
C:C>astal Comlniisfon) definition ofwetlands. lbe'ems cUJTently meetina the Coastal 
CommissiOn defi.ni(IOD and the COrps wetland criteria are vinually coincident. Since 
completion ofthe original Corps delineation fieldwork in 1997. the wetland area now 
i~Judes an area in the location of the propo5ed detention basin and dam that was 
previously mapped as non· wetland waters of die U.S. 

• 
'~ EPHEMERAL DRAINAGES 

,. ,, . 

Th' remainina drainaaes with~ the proposed project im~ area are ephemeral. i.e. 
they are wet only durins rain runoft'Pcriods and do not suppon a water table at or near 
the 'rand surface~ .Ttl~ drainaae cour5es.., dominated by upland veaet.ation types, 
i.e .. co.-1 $aae sCrub. chaparral~ and srassl~. Due to the absence or hydric soils 

· and hydrophytic vealtation. the epheD\eral dtainases do not meet the Coastal Commi ... 
sion defmition of wetlands. 

WETLANDS IMPACTS ANALYSIS 

For this analysis. wetland· impacu were calculated by care~ I measurements in the fseld 
oftbe widths ancUenJtbs of the wetl~d areas tftat would be affected with the proposed 
project. Previous impact ~Jcule(ions, wbicb were provided to the Corps, were based • 
·on compUter ealculati~s (us ina Geopphic tnfonnation •s)'stems) of wetland areas as 

· depicted on the j1Jrlsdi~Ol'Ull map •. Thest earlier calculations are considered "aener· 
ous," i.e .. they identified sliptly mOI'e wettaDd area, due to the inclusion ofline widths 
in the wetland areas. 

With reaard to the NUalldepressioJls located • !fi•hbone Ridp, the proposed project 
wjtl result in the 10ss· of 0.05 aere of wetlands, per the Coastal Commission wetland 

· definition and COI'ps wetlpcls criteria. 

· Regard ins the sepnel)t of Muddy Canyon C•k where a d~~ion basin and dam are 
_ . p~pbsed, appf«?Xirnately 0.1~ ~ of C~staiCQIDIDiJSi<m wetlands will be affected 

df¢nJ project relatedcoD$trudion. The Cptp~'w~lands fmJl~Cl area in this seament 
of the ~k was previous~)' based Oil• Cstjin~ width of 12 teet for the bottom of 
"Muddy Canyon,: o\1_.- the. tpptOKiJD-'ely 4J60 uDear 'feet of proposed channel impacts. 
fot a total ()f"O. tT acre.· 1\ctuel.width$ of lrea$ meetioi Corps wetland criteria, u 
Inti$~ irlfb. field f'ot tliis addendum iD iiae sPec:iliC impact area. were nearer to 
eipt feet iD "most 19J:at• tor. a total COrP;S \Vdl~ Jmpa~;~ ot 0.01 acre. However, 

" the avenae-width of ~)'dropbytfc riparian. veaetation li ll feet. Therefore, the mea- · 
. sured ~ra,IHI ~pace )rea is 0.08 acre undef jhe Corps wetland criteria and 0.12 acre 

lander the COastal commission definition. · 
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AGREEMENT REGARDING JIROPOSI:D STREAM OR LAKE ALTERATION 
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tribJntriQ of ~QI trancg§ Qinyon Creek. Qrangt County,. car&fornll, Sf:ction 1a2. 133. 13f. 
362.·163 TownshiP es. NJ. Range.JiW. Laguna Beach 7.S minute quadrangle. . 

" VVHERCAS. the. l)epar!fne~ '-• determln~ th~t the prc>posed project fa consistent with .. 
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· ·are adequafeJV coftletved under the terms and conditiont of the approved NCCPIHCP • 
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QOIIJ liyt 9Jl~, WQai&J]j i)ICI!j'!Qrl. Wilfoa. at)d rnutefat and 111 plber Wlfdlift resourcu. 
inctydjDQ tbat rfparfiO yega1atlgn Jbat prpykfe& babit(d fpt tucb specfea In the ''I'· 

• 

• 
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. STREAMBED ALTERATION COND1110NS FOR N011FICATION NUMBER: 5·212·11 

. .. 1 •. The following provisions constitute the limit of activities agreed to and resC:Wed by this 
· Agreement. The sfgnfng pf this Agreement does not imply that the Operator .1s preduded from 

doing other activities at the site. aowever. activities not specifically agreed to and resolVed by 
this Agreement shall be subject to separate notificatron pursuant to Fish and Game Code 

.·· · SectJons 1600 et aeq. 

2. The Operator proposes to alter the Muddy Qanyon streambed to construct the Newport 
· ·Coast Pl}ases IV-3 and IV-4 Projec;t. (also known as Crystal Cove), a residential development 

on a 980-acre site, grading approximatery 8$1.acres, and Impacting 0.13 acre of riparian 
wettand within the Muddy Canyon streambed and 2.49 ~:~cres.ofotherdrafnages. The 0.13 
acre rmpact in MuddyCanyon streambed fs proposed to be fined tQ construct a detention dam ' 
for purposes of.redu~ng peak flood nows at the Muddy Canyon cufvert under Pacific Coast 
Highway, The Operator is also impacting Jitpproximately 0.1 acre of seasonal wetlanda with 1111. 

The proje~ is located In coastaJ southwestern Orange Cou~, generalfy bounded by Crystal 
Cove State. Park, Pacific Coast Highway, Newport Coast Drive and the san Joaquin Hils 
Transportation Corridor. 

3. The agr~ecf worlc includes activltlfltl associated with No. 2 above. The project area Is 
. located In Muddy Canyon Creek, tributaries to Muddy Canyon Creek and tributaries of 
Los Trancoa. Canyol) Creek in Orange County. Specifi~ work areas and mitigatiOn 
measures are de~cribed on/in the plans and documents aubmltted by the Operator and shaD 
be implemented as Jo~roposed unless directed diff'erentfy by lhls agreement. 

. 4. The Operator aha II not Impact more than 0.13 •ere of flparlan wetland within the Mu&Jdy 
·Canyon streambed and shafl·not Impact any areas outside these areas shown on Exhibit 1 • 
All impacts are permanent. 

5. The Operator shaH mitigate as followa: 

. A. ~reate o.ea acre of wetland riparian habita~ In the dedicated permanent open apace, 
adja~nt to tbe existing wetlands In the Muddy Canyon Creek d!'alnage, immediately upstream 

·of the proposed detention basin and immediately upstream of the Ranch/Edrson dirt road. The 
existing streaam banks. will be graded to create wetland hydrofc..;ical conditions and to facilitate 
lhe installation of wetland riparian species and: 

B. Enhance 0.81 acre of existing drafnag•s with the fnstalllltion of riparian plants. These 
· .. enhancements are proposed for sections of the drainages that are immediately downstream of 

lfDrm drain outlets for the propoai;Nf residential cfevefopment •nd; 

· . ,C .. Create 1.44 acres of naturally functioning drainage course, with riparian vegetation, fn 
-~ portion .of Planning Areas G asnd 8 that drains to Muddy Canyon Creek. This drainage area 
. may Include a aerie$ of smaO basfna and natural rock drop structures down the fill slope that 
lear;ts to the canyon bottom. The maldmum capacity of this drainage ~unse wtlt be the t.m 

· year etorm. Larger storm flowa may be contained In an underground storm drain anc:l; 

o. Dedicate 2.SJ acn~s of wetland habitat at the San Joaquin Marsh mitigation lite n 
mitigation for this project. · 
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:.r~~ ALTERAnDN CONDmoNS FOR NOnFICAT10N NUMBER: 1·212-M . . 
. The Ope111tor is also: restoring 0.4 acre of season"t wetlands as mitigation for Impacts to the 
0~ f acre of aeasQnaf wetlaft(f•: and. creating an additional o.a1 acre .. of wetland area • 
irnme_ · · .. diate_·. ly Lap_ss.tt.fr.ell!'n .. ()ftlut ... dete~Pn_dam to be pftnted with·.· ". pa .. rra_ o v.•s. etation. This anaa • 

·. •~Iact to sediment removal folaWing atorm eplsodaal 11nc1 Ia not tncfu!Jed in the mitigation 
total. No vegetatiOn shall be removed from this arN ttom Man:h 15 to September 15. 

. e. The Operator •han eubmit a Mitigation plan for Department r«tVfew and approvaf prior to 
· . prqect lnltla~lon and no. Ia• than November 30, 1998. The . pfan lhalf Include: the mitigation 
·ac;reagee des~ In thla A;~ment; aP"ific, .onslte. miUgatiot:~ c~tal£1n (with hydrology 
lhform.ation) • ...,.rnte,.noe, rnonitorfna •net aLicce8a crtteria; mett.\odofogy. restriction& and 
tripfementation tor ape•tloh ~ n1afnte"ance oftha·datentian baJSJ:a.•rea to avoid and 

· O'dntmte fmp_. to stre(lms and •asocflated habrtat;·trme ffnelimprementatfon schedule for 
11lftjQation f"st~Jifation; a map and fnW.ntory or veg!JtatfQ(I to be p .. nted. ltsted by apecfea; a 

· · ~ . ~"' ·. df~lion of ProPOsed monitoring al;tivltres (locatrona, techn~~. a~edulfng, etc.) lnCI · 
l"'!afnt,nance operations. Wltf1 partlcutjat ..-nph•sta 9tu:nethoda .-nc~ ache,dules: the namoval of 

. lr\V,slve plant speel~a. areas tntated'1 teQhnJques to ¥. uaecl. achedwe. and success criteria 
fPt control1in9JflYtlSIVe plant$: and al1 other references to revegetation and restoration 
activities specified by this AQrelll'IWit. · 

Mitigation at the otraite focatfon(s) shaD be Installed no later than Aptil30, 2000. · 

Mitigation at the detert1i01l ~asfn,. upstntam of the basin and seaeonet wetlands shaH be 
· '~ lnataled no later than O.cember 31, 2000. 

The namaining mitigation aha11 be fnatalled concurrent with project conetructi n . 

. 1 .. 1be Op~J'Ilte>r abaft not remove vegetation within the stream from March 15 and September 
15 fo avoid lmpacbt to nesting blrda. 

e.~_impactsaha11.occurto ·~ ~l$ted tJ:treatenttt.oreod.an;ered speci ... lndudlng 

.
· .. '-•. ·.s·t. Belt'a vtr.to_ •. ·."cU .. o. r.wt··.·. · .. ~ ... ow_ ..... flY .. catch .. ·.·.···.··. • ... · • The. Ope·.·.· .. ra .. · tor_·• .. •_ .. h .. •_u ..... "ave._ .. · .. • .. qu• .. •llfted biologist monitor .. •11< operation$ to enlute 1."0. impac:ta qccur to any threatened orendangerecl speafea. The 

.. , · :. . ·. ~aqilt shall halt work on the pro~.cr sit• immediately If the po&iJ)tlaf ti any Impacts oc:can. 
· : .. ::~· Jlnd.the Department &llaU be notif'l8d tmrnedlately. The Operator thai not resume work untn 
ii ·· ···approved by the Department. 
'i· 

. . . ...... t. No dl~ pr l(dret1lmpects 1ha' ~to s~m ~nd tuftle .. A pond turtle ap8ctarilt 
' ' . tbalf perfonn foeUied. aurveve for ~outf\~•tern. p:;nc:t turtle prior JQ prqect initiation and submit 
, · · tMJG&tlfts to the Qe~~nt. .lf~~ are present. ~ speciaUst aha~ submit • Pond Turtle 
· M'atigatton Plan.to the Dep'~ ·~ It shaH lt"tdUde aD avoidance measures for Department 

awfew end approval. priorlo proJect initiation. 

~o~ Dlsturbanc.t or removal ofveg.,Uon ahaD not.•.~ tbe Umn. approved by the 

br~g.~,.t~~=~=r.:::ec~ch·=·=·=~~~.::-:;:on .... 
,, ~~~ ~~ 

Central Subraglon NC?CPMCP. _ 

• 

• c~. z1 
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·S1REAMBEDALTERATION ~ONDITIONS FOR NOTIFICATION NUMBER: 5-212-99 

12. The Department recommends the use of native plants to the greatest extent feasible in 
tJ}e landscape areas adJacent and!Qr. near the mltigationlopen space areas. The Operator 

' shai not plant. seed or otherwise introduce lnvasfve exotic plant species to the landscaped 
areas ad}a~nt and/or near the mitigation/open space areas. Exotic plant species not to be 
used inclucte those species listed on Lists A & B of the. California Exotic Pes~ Plant Councrrs 

. Ji&t of "~otic Pest Plants of Greatest Ecaloglcal Cont:em In C;alifomia ~s of August 1998! . 
•·· Tht.IJst fncludes such specfes as: pepper trees. pampas grass, founta•n grass, Ice plant. 
myoponam, tree of heaven, black focuat. capeweed, .tree of heaven. periwinlde, bush lupine. 
eweet-a(yssum, English fvy. FrenCh broom, Scotch broom, and Spanish broom. A copy of the 

· . complete Ust can be obtained by contacting the California Exotic Peat Plint Council at 31872 
Joshua Drive, #250, Trabuco Canyon. CA~2679-3112. The Operator shall submit a copy of ' 

· ' _- · the draft landscapelpfanting plan to the Department's representative for review at least 30 
· d .. a._y a prior. to. the acqulslt .. ·ro·. n and/on.rse of a ..... ny p.lanf r.n. a.· teri.als .(se .. ects or con. tainer plants) 

adjacent to the mltigationfopen space site. A alta \tiait by the DFG representative to review the 
· ·p.,.sence (or absence) of .xotlc pest pl;~nts rs r•quired prior to the Department's acceptance of 

the Completed project. 

13. A security (e.g. an irrevocable fetter of credit, pledge savings account. or CD) for the 
amount of all mitigation measures shall be submitted to the Department within 90 days of 
lfgl"'lng thl$ Agreement and prior to project initiatlan~ Tills ~mount shalt be based on a colt 
estimate which shall be .submiUed to the Department for approval within 60 days of signing this 
Agreement The security shaUba approved by the Department's legal advisors prior to Its 
c~eecutron, and shalt allow the Department at Its sore discretion to recover fUnds immediately if 
the Department determines there has been a default Th"' legal advisors can be contacted at 

. (816) 654-!P1:1. . . · 

14. Proof of an Army Corps 404 permit shall be submitted to the Department prtor to the 
tnitiation of eonstructfon. All. sp•cfal conditions under the Army Corps 404 pennlt ahaU be 
enforce~bfe b:t .the Department under this agreement. 

15. .No equfpment shaH be operated in ponded or flowing areas. When work in a flowing 
.. atream is unavoidable. the entire stream flow shall ba dfverted around the work area by a 
. Lanier, temporary culye~ new channel, or other means approved b:t the Department 
ConStruction .of the b!lrrier andlor the new chan net a !\fall normally begin in the downstream 
area and COI'Itinue in an L,tpstream directiOn. and tha flow sh•ll be divert&cf only when 
construction. of the diversion Is compte-d •. Channel bank or barrier construction ahaU be 

.. adequate to prevent seepage ·into or from the work area. Channe_l bank$ or barriers ahall not 
be made. of earth or othersubstances.subJect to.eroslon unless flrat enerosed by sheet piling, 

. rock rip-rap. or other protective material. The enclosure and thtt supponiV~ matertal shall be · 
,.moved when the woi'k Is completed and removal aha It normally prooeed from downstream in 
·an upstream direction. 

1$ .. Installation of bridges. culverts. or other structu..._ shall be such that water flow II not 
fmpalred, .Bottomt oftemporary culverts shalf be placed at stream channeJ grade: bottoms of 
permanent culverts. shalf be placed at or below stream channel Qtade. 

17 •. Preparation shaR.be f!l&deao that Nnofftom steep, arOdlbfe surfaces will be diverted IntO 
ata.t;lfe areas with little a~fon poteretlat Frequent water cheeks shan ba placed on dirt roads, 
cat trackS, or other work nBs to control .-roslon • 
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· • STREAMBED AlTERATION CONDmONS FOR NOnFICATION NUMBER: !:212-91 

11. W-r .containing m\.ld, slit or other: pottu1ant& ftom aggre~te washing or other actlvltlel • 
~h8H not be .allowed to enter a lake or tlowtng stream or placed In tocatrona that may be 
aubJected to high stonn ftowl. 

1•. Struct~nes and assOC(atecl materials not desf;nect to withstand high seasonal flows ahid 
be removed to areu abO\f!l the ftlgl\ water mark before sUch trows occur. . 

20. , The, perfmeter of the w~ stee .shall b4J .adequatery flagged and/or fenqed to prevent 
damage to adjacent riparian habitat. ThJs work shan be .su.,ervised by an on-alte, qua lifted 
biologist. 

21. Staging/storage areas for equipment and materfata al'ld be located Outside of the atre8m. 

22 •. The .. Op•rator ahan complY with an Utter and poftutlon •w.· . A1t contnlctora. subcontrac&ols 
· anct employees shall also obey these rewa and it shall be tfle reSponsibility of the operator ta 
ensure compliance. · 

23. AU planting •h•D ~ave.• minimum of 80%. su~l the fht year 11nd 100% survival 
. thertaft,r and/or shall11ttain 75% covtr ~ 3 yea11 lnd 90~ 90Yet .after 5 years for the .,. 

of the proJect. If the aurvtvar and wver: requnl'l"ients haw not been met, the Operator 11 
., ·· · ·responsible for replacement plantma to achieve these reqvtrementl. Repfacement plama shall 

be monitored with the aame aurvivalancf growth requirements tot 5 years aftAr planting. 

. 24. · AJf planting ahaU be done between October 1 and Aprl 30 to take advantage of the winter 
ralnyaeaaon. . 

~ ... 5.·Ait·.· .a.nnua.rr~rt.• .. h ... ·•. Ubeau .. bmlttad.·. tcth. ·.·.De·····~ .... rtrnen ...... ·. ~ ... by. J ... an.1 ..• o ...... f•.·.• ... ch ... · .. ·.yea·· .. · rforSyaara · .. · after pJar'ding. This re~ shall Include the suNival, " CI'Mr, and height of bOth tree and shrub 
· ' .. ~ · species. The number by· apecrea of plantS repfaoect. an .. overvtew e>f the revegetation effort, and 

. tbe m•#foc:f U$ed to llleSI theSe parameters shalf arlo be fricfUded. PhotOS from designated 
photo atatiOnl shiP be inoluded. 

28. Acceas to tha work site shall be via existing roads and acceaa ramps. 

%1,. S~ alt .. shalt not b4t toca-d wftbln a atrelltnllake, where apollahah be washed back 
rnto a itrearnnafce, or where ft will eover ~quetlc or riparian vegetatlan. . 

28 •... The Operator ahallernploy all standard IJest Managemem Practlc,es. ~ensure that debrfl, 
. ·; .. . .lc>ll. aft .•.and, barf<, ara,h~ aawduat. rubt:liclh, c,ment. or conc.rete ot M,t•hfngs thereof, Dll or 

.. ~ . : . ·~trore&.~nt.Pr~ucte. or ofhtlr or;~ntc o~ •11~•n rn,tt.n.r ~ ~ oon~on or assoclat8d 
· · ~ .. · . ~ ~f.Wh,fever nature. aNIIt nQl._ alrawed to enter.~ or~ J)facecl ~ere It may be 
. · . , washed by ,._infal Qf' .Nnoff' Into, Wille" of ttte Sta11t~ JM'len operations are Qemphtted. artV 

, ·· .: ·· ·. ".Xceas m.terrars ot debril shallt, remov,ed from .,_ wol1c area. No rubbish ahal be depoatlad 
· .. wilhlrl 150faet ofthe high water mark Of any stteam or lake. 

• 

• 
&~-.2 
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. STREAMBED ALTERATION CONDlTIONS FOR NOTIFICATION NUMBER: 5-212-99. 

30 •. Raw cementfconcrete or washings tf1ereof, asphalt, paint or other coating material, oR or 
other petroleum products. or any other substances which could be hazardous to aquatic life, 

· resuffing from project related actMUes. shall be prevented from contaminating the soil and/or 
. .,tering Jhe waters of the sta". These materials, placed within or where they may enter a 
•treamllake. by Operator or any party woriclng under contract. or wlth the permission of the 
Operator, shall be removed tmmedlataly • 

. 31 •. No equipment malnte,ance shatl be done within or near any stream channel where 
petrofeum products or other pollutants from the equipment may enter these areas under any 
flow. 

32 •. The Department reseNes the right to enter the project site at any time to ensur..» 
· · ·. · tompliance wlttl term8/condltlons of this Aqreement. 

~. The Operator shall notlfv the Department In writing, at least five (5) days prior to initiation 
.. c>f construction (project) activities and at least five (5) days prior to completion of construction 
· (project) activities. Notific:ation shall be sent to the Department at 330 Golden Shore, Suite 50, 
Long Beach, CA 90802, Attn: ES • 

. 
· ... 34. It is understoo~ the Department has en~ reef into thiiS Streambed Alter$tion Agreement for 
· P\Jrposes of es~bhshing protective features for fish and wildlife. l'he decfslon to proceed with 
· tbe project Is the sole responslbRity of the Operator, and is not requJred by this agreement. It 

Is. fUrther agreed allliabil1ty and/or incurred cost related to or arising cut of the Operator's 
project and til• llsh and wildlife pro~e conditions of thla agreement •. remain the tole 
responsibility ofthe Operator. The Operator agrees to hold harmless the. State of Califomt. 

· and the Dep,~ment of Fish and Game against any retafed claim made by any party or partiea 
fOr parsonalanJIJry or any other damaga. 

3~. The Department resa.rves ;ne right to suspend or cancel thia Agreement for ether reasons, 
. . ·. including but not limited to tne following: 

_ .· 1. The Department determines that the .Information provided by the Operator In support of the 
Nctification/Agr:eement Is Incomplete or inaccurate: 

, .· . . b.· The Department obtaini ·new rnfonnatlon tfwt was not known to it in preparing the tenns 
and ccmditio"' of the Agreement 

: ' , Q. Th.e projec .. or pr~ject activities as described In the Notifl~tfon/Agreement have chanqed; 
:.:d. The c:ondltions affecting fish anc;f wifdUfe res. ources change or the Department determmas 
that project activities wUI result in a substantial adverse effect on the environment. 

CONCURRErlCc 

(Oper•tor'e naa.U) CaRfomia Dept of Fish and Game 

(date) 

Regional Manager 

Prepared by: Tem Dfckei'IOn 
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SwJ. ll.a&td •r.~ ...... '-. 

s. n. Operator ftll aubndt an addenibn fD the Nilf9dOn pfan to fnoluc:fE a 
I1WI8eCI FIOtn 2 kfe~the 1ocalfons oftt.e deeant~on batlna. anCidRarlbe 11e 
llllllbfeliani and knp on for~ .nd mail'lllllnllnCe of lie c:kanlorabllln 
.... to avoid and~ fmpaef:tto •trelll'nSand ...oerlded ...... 
M~ttp~an at tw-... racr.rt~on .nu be lnltaUad liD....,..., .,_....,,1. ·aooo. 
~.atMilfdYC.'IYOI'I and lila ....... Wfdlanclt.shalltae .. ....._.nD._,._ 
a.oimber31, 200l. 

TM R~~M~nf.nl mlliQdon ... be~ oonaunn""' pn:caat~ 

• 

· .. . . 1t.. A_..., (e.g. an irreYoOabflt ,.,.qferwclft. ~ .rnaa11CCC1Lri. • • 
. CDlb-v.~"Q,u ~meUurw. ~~ 111 $15tsootntae 
· ~~• IIUiUM- abcniUedtot. ~-~!i1, acm• 
• ......,~the.~ encfpriorCD~Inltialfoft. Thedt~ehalfba 
. ~by lfirt"Depatl• .... -.l.advltort prtorto lti ~~lind.., ..... 
Qepal'tinenf «its aQie clhCI'tiltiQnfq.IJICOVar~ ~rita.~ 
c:latilnYI.,_ thanlf hM e.n • ...... 11\ell$gaf·ac:.Macn.can M. ~Ill (Me) 
154111{. 

• 
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Jua. 11 :.aN 1w~ ...., 

Two oopft:$ of this letter Ne befna aent to rcu. PlEASE RETURN ONE SIOH!D 
ORIGINAL to tht Depantnenfof Fish and a..-.., at 4840 \newrrdge Avenue. 8att DieGo, CA 92121. · · 

lfJOU have twtherquestlons, please confaet ~lit (&49) 883-713 · ~ 

CONe~--------------- PAt'E:_--

,_.,at' • 



GRAY DAVIS, Gswrrzlr 
DEPARTMENT OF FISH AND GAME 
South Coast • ._ion 
~949 VI8Wridge Aven .. 
Sen Oitgo, California 92123 
(868) 487-4201 • FAX (868) 487-4238 

·- Mr. Peter Douglas, Executive Director 
California Coastal Commission 
45 Fremont, Suite 2000 
San Fli. o, California 94105 
~ . 

Dear . usJas: 

RECEIVED 

JUL 1 8 2000 

CAtiFOf:INIA 
COASTAl CO/...Vi.iSSiON 

Appeal of the Newport Coast Crystal Cove DevelopDieDt 
'· ! 

. An appeal of the above Newport Coast develo~ is before your Commission at its 
A.upt meetins· In our capacityas the State SietlC)' responsible for managins the Natural 

· . Co!DI1ltlriity CoDSef\'adon PJannins ProJnlln and as the techiUcal advisQr on biolosical issues tbr . 
. . .the Coastal Conunissjon, the California .Oepartlnent ofF)Sh and Game {Department) has been . • 

. . ' . · Involved in pfannin& on~ Newport Coast fQr rnany ~ Becauae of that tons history, I · 
wanted' to tike this opportunity to sbare the Department's perspective and observations on this 
project. 

Natwal CoJDitlunity ConseryatiQD Pbgmina Promm CNCCP) 

. · .· This property is part ofthe CentraliCoastal NatUral.COmmunit~ ~nsenration PJanaiDa 
Prosram, t1M: m. NCCP approved by the~ ~.tilt. U. S~ F~ and Wildlife Service. • 

··. -Wheri the NCCP wis approvCd m'.t9?6, the ·Department, USFWS~ ~unty and other NCCP 
· participant~ co~urred in a· l'tCQ~tion that, in the~ Clevelopment be reammsed and 
.. ·. ~~~ed in tbe.u# ~ 1()\Vefportions o(W"IIhbo .. tticfae ~ of4er to expand the opeD 

.space Jinbse ~ l.ps Ttane9s ~Pi Mudd)t Canyons and fmprOve.biolosical CODDeCtivity m 
tl;1e Subarea~. 1b reco~ma·this fi®re ~~in the pJjl, we realized the 

.·Qertified LOcal eo~ PrOgram fi.,CP") woulelnec;d to.~·.~ arona with the NCCP. 
~ ()f'the ~{Or~ pfllij ~. allNC,CP'~understood that the 

, ~~ co~Jidaiion ofresideJ1tia1. 4eYerbpnem on~ uPJ)er and lower portions of 
· .. · W"llh'bo~ IWae ;vas ~t req~but wu voJWttaly .. tat"jn 1996,. the Cou;mission concurred 
. With<tb'e reCC)JiliDdldation aud the ·J..CP W.S modified 8P.4f ~ t() implement the laDd use 

·. · consolidation lnd reserve boundary amendment recorrDJtericlecl in the 1996 NCCP. 

Our wm.ten co~ mt.he dratl, EIR, 1br the Crystal f:qve project m 1998 specifically 
indicated that the. preferred aitemitM .J)resented m the BIR:belt· refJected the NCCP goals aDd • 

Ex.Z.l«. 
P· t 
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Mr. Peter Douglas 
July 12, 2000 
Pagel · 

amended.reserve design. When the Department concurred with the 1996 NCCP 
recommendations, we knew that ~rtain biological resource tra4e-offs were necessary. The 
objective Was - and still should be, in our opinion - to provide for a habitat reserve design and 
adaptive management program that protects significant resources over the long term. Previous 
planniJJ8, such as the LCP and NCCP, pJaeed mOre than 75 percent of the Newport Coast within 
the habitat reserve syst~ including the m.ost: important biOlogical features. By preserving more 
~ 75 percent of the Newport Coast, we enswed that the majority ofthe habitat, including 
ephemeral drainages with biological sensitivity, would be permanently protected as part of the 
NCCP Reserve. 

· The Department is convinced that the NCCP approach, with its focus on formulation of a 
regional conservation strategy, offers the best hope for long-term protection of species and their 
habitat. The focus on a regional conservation strategy, however, is based on the need to aJlow 

. some biological resources to be lost in order to enable the creation of large-scale reserves and 
· management systems that· can address the needs of sensitive habitats and species populations. The 
. species and other biological protections and land use conunitments contained in the NCCP and 
reflected in the certified LCP should be supported by your Commission action. 

The Central.and Coastal NCCP Plan represented a coDaborative process that spanl"ed 
more than three y~s of workshops, hearings and working group meetings. It culminated in 

. approv8l of the NCC:P when it finally went before the Orange County Board .of Supervisors with 
. -support of most of the environmental interests thatbadheen involved. Subsequently, your 

Commission supported these efforts with certification of the LCP. , We understand that your 
agency is now receiving complaints abc;>ut .the consequ~ loss of resources brought about by the 
Pennitted development Asyouconsider these objections, we ask that you bear in mind the 
eXtensive prior publiC proce$s - including approval by your Commission - that brought about 1K2:tb 
the substantial long-term reserve design and management benefits and the acknowledged resoutee 
impacts. 

Ke)J! Considerations 

. The.Department has been involved. in kelp studies off the Newport Coast and Clystal 
.CQve.for years. .Historically, this section of coast suppo~ed a persistent kelp community. These 
beds were lost: during the 1982-83 El Ni,rlo and have noirecovered $iDee. During 1986, the 
Departmen,t contracted MBCAppHed Environmental S~ences.lnc. to conduct a restoration eftbrt 
along the Newport Coast~ The MBC restoration effort met With some success but the kelp 

· was lost tO the El Wmo of 1988-89. In this case, nearh¥.Jievelopment had not commenced prior 
to tbe time~ ~elp disappeared. Accordingly, we have·no reason to believe that development 
played any role in the loss of kelp along this section of coast . 

.et.~ 
p.z 
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Ephemeral Drainage§!pry Washes Loges and Conversion 

.. We are aware of a recen.t1)' raised is$ue invQlving objections to the loss and conversion of 
ephemeral drainaaes to riparian habitat 8s a I'CSlJlt 9fdevelopmem nuisance nmoft A report 
prepared in response w a Coastal•staff req~ indi~· Jimited opportunities for such a 

· coi)Ver$i(.)n, because .... maJor diScharge poD,tts tut widely separated, and the flows are DOt , 
~ialty increased over the fb.ll extent of the stream coun.e •. · Also, the loss o.f some ephemeral 
c!ndnages ·associated with fim;tre upland developtileDt was tecopzec! in planDing the NCCP, and 
subse4l.lent mitigatiOn requited in the De~'s streambed agreement 5·212-99, although DOt 
completely in-kind, includes creation of wetland riparian habitat that compensates for the project•s 
impacts.to streambed acreage. 

·Water OnaHty lmprpysajpg• 

• 

.. ·· .The project J,lOW bef()re the Colllll1ission eliminate$ a previously proposed detention basin 
fi'om Muddy Canyon and fllcorporates varioUs water quality leatures.(such as the low flow 
diversion .faclttties in Los Ttancos 'IUld Muddy Cimyons) that represent significant improvements in 
. this projeCt. ·The eJDnirultion O.(~ deten,tion basin in td:uddy Canyon represents a 0.13-acre • 
rec~Uc;tio.~ in wetland impacts. ·. Tll,e addition of the altei'native !Qw flow diversion filcilitics 
·repre$eJltS only a 0.()()2~~ ~· Peletbi$ the basin IlK{ relying on the low flow filcilities 
~a 98% d~ Qi ~ impadJ in the Mudd)i Qmyon strearnbed (0.13 acre versus 
0.002 acre). These JDOdificati9ps are. co~ent with the inte~U of Streambed Alteration 
Aaroeinent S·212-9p that was previoU$1y issUed for this pro.fe¢t. The Department will be 
.·lpprc)Virig and The lrline Company will be forwarding an alllended 1603 Agreement to your 
LoDa Beach office. 

Asricultural Pon4s 

· f"mally, we understand U. there is interest in three ·SDJBil (approximately O.OS acre) 
~ponds in a poftioi19flhe prop¢ity. These are ~D)Bde features. and we are DOt 

.- &were ofany resources that are· subjeCt to the Department's regulatory authority • 

.. 1Jle .,Jationsbips betw,_ habitat protection .. develo~ as defined in these plans 
~. ·maute it Pf)SSl~ to ~&Jeip lOD&~~ resq~ phmnina tl>r the~ Coastal Subregion 
ofOnmge Count)' imd f.r other areas lOcated both within and outside the Coastal Zone. In • 
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considering our input, we ask that the Commission recognize the long-term environmental 
benefits that derive &om conunitments based on assurance provided through NCCP 
Implementation Agreements· and certified LCPs. 

Thank you for your consideration. 

cc: Department ofFish and Game 

Robert C. Hight 
Sacramento 

Ron Rempel 
Sacramento 

Bill Tippets 
San Diego 

Monica Florian 
The Irvine Company 
Newport Beach 

RMICFR:sl 

File:Chron 
ftl•: pdollghu 01-12 

Sincerely, 

M~ 
C.F.Ra~ok 
Regional Manager 
South Coast Region 
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Teresa Henry 
C~ilifornia Coastal Commission 

· 20() Oceangate, Suite 1000 
·Long Beach. California 90802 

Dear Ms. Henry: 

• Sacramento. CA 14296-0001 

Irvine Company Development Easements within Crystal Cove State Park 

The California Department of Parks and. Recreation has reviewed plans dated 
•- tune 27. 2000, pro.vlded by_the lrvine Company for the changes to their proposed 

development in and near Muddy panyon. As you are.aware. the Irvine Company 
retained certain rights. on and across portions of Ciystal Cove State Park when the 

• • 

. State of California. purchased ·tills land for the· public. 1t is our- understanding the Irvine 
.. Company will be exercising spme of these rights in two specific areas, which are • 
· located in the area under appeal (A&.IRC-99-301 ). 

. . . The ~evised, lr:vine Company plans now ind~ the are~. previously considered 
for 8 detention basil) and cre'ek: qrpssing within Muddy Canyon has been redesigned. 

· We understand that.fhe basin bas b"n eliminated tram the project and 8 bridge will 
, · I)OW_ span tnE! same gene{all()catf(:n Plan revis~ns also indude the construction of a 

... ~()ffefnstejn watt near Mud.dy Cte~ immediately dQVVn stte$rn from the bridge to 
. .. . · .. ,upport the· road approach from the ·.outh to the bridge. It is our opinion the Irvine 
',- '"Companys current proposal for this .area is within their rights retained when the 

·. property was transferred. Stat~ Parks considers #t bridg_e a more environmentally · 
. .• _ sound means of a00ess than. tf1e prf!tviousty proJ)()$ed road-with culverts. Pursuant to 
· · .. the coastal .A~ the lrviraJJ Company has lnvtte<J.'us tQ be co-applicants with them 
· before the Coasiat.CommissiQO •.. However, we have decUned·the Invitation. We have 

· · · ·jasked th•trvine Company kfv•~'4ttheir rernllinin9 road access easement within 
.· · · .. ~uddy Canyor;~ at tf1e compf(ltioo of }heir dev~fopm,nt. Ptelin;.inary discussions 

· .· between $fate Perks and ·trvitle COmpany legal dMSionl have begun to accomplish 
·- ttirs in a timely manner. · 

.. . Downstr"m· towards the .Muddy C,..e~a,cific Coa.st Highway intersection, the 
rfvisect trvfoe Com.p~ny .plafls ·requi~J a d,langJJJ"' the ;,i:ading. as previously proposed. 

"'' · A~rding to th• Irvine 9ompany plans. this gratfing wil[extelld into Crystal Cove 

:t:::C:~~~~c:t.j'::,:-~r::"a~:i~:ro~c:~~'t!s~y~!~~~= e 
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Parks believes this detention b~sin is a necessary component of the storm water 
· treatment system .. Additionally, placement of this detention basin outside of the 
naturah1rainage area is preferred over construction within the canyon bottom. This 
has resulted in less grading· than previously plann&d. Here again, we believe the 
ltvine Company retains the right to grade into this area of Crystal Cove State Park and 
we declined the Irvine Company's requestto be co-applicant before the Coastal 
Commission for any permits required for these improvements on State Park property. 

We hope to have the opportunity to review final revised plans, including, the 
restoration of graded slopes~ fuel modification plans _and plant selection for natural 
revegetation of the graded slopes and provide additionar comment to your office. 

_ We will continue to work With. the Coa$tal Commission and the Irvine Company to 
assure that the end result of this deve1opment provides for the protection and the 
long term compatibility with the natural· resources found at Crystal Cove State Park. 

Please feel free to contact Richard Rozzelle of the Orange Coast Distric.t Pt 
(949) 366-4895 if you have any questions . 

cc: Tim La Ftanchi, Chief Counsel. OPR Legal Office 
· Robc!rta ·Rand Marshall, Vice President Land Development, 

Irvine Community Development Company 
Mike T()pe; Superintendent, Orange Coast District 
Madefyn Gliekfeld, Consultant to the Director 



-c._ -·- .. _;·- ... . .... 
. ······--*-·- ..... • ... .. .. . . . .. 

OAAV DAVIS, GcMtmc1r. 

· DEPARTMENT OF PARKS AND RECREATION . . . 
Oiange Coast District- North Sector 
_18331 Enterprise Lane 

- Huntington Beach CA 92648 
(714) 848-1566 

. Ro'berta_R. Marshall 
Irvine Community Development Company 
SSO Newport Center Drive 
P.O. Box 6370 _ 
Newport Beach CA 92658 

$ubject: Coastal Conunission Appeal ofMCDP l-lo. 7 
Newport Coast Phases IV-3 and IV-4 

Dear Roberta: 

The Irvine Coliplly's (riCl permit application_ to the California Coastal 
Commi$$iOJl is now under appeal ia ft>r:developmeni$ on the co~ slope in the Newport 

· CoaSt alll-, Thesedevel()pments contain actionS !-flat impact CalifomiaDepU1mellt of 
rarb and ltecreatioo (Q>PR) property at CrystalCoVe State Paqc within both Los 
~ ai14 Muddy: Can)'<)~ ney sp~itlcally-inc.ttide ~~on of low flow ciraiDfe 

· {Jvers~ons to sewa-, sewf',J'·Iblel,_. stonn runoff pa~ energy _disstpator, access for 
,iDSp~on and maintenance, and·an·access ioad to Planftina Area 12C- Recreation Ceater 

·· With detention basin. 

. . It .is. unckntandina that .while these cl~lopments are a p.n ofTIC's piiJI!liCI 
. developments_ they do.h!lve.~l!~ impacts as part.o.f'~sina stant ~ Jansuaae u 

· -· well• a®mm~tequeltS fi'bl:ll th~ ~· CI)Plt aives permission to TIC tp 
.. ~· ~ly tqr·a ¥~elo~em plaiJfoi the d!Nefo~~eots listed above that are a pirt of 
· . . · tJ)eir clevelopJn,ent p~ yet on <;pPll ptOpei'tli. We~ the risflt to review all · · 
. . . . crOQumentS and plans for theSe listed devefOpuielitS, and tetair1 oversight foi their desip 

and placement. 

.. ,_, We also~~.~.~~ it is a~-to~ CDPR to become co-
applicant to.~ appeal ofT{C:. COastal DevelopJPent Plan dU~~tO CDPR hnpacts under 
Iii ~sting permit._ -we~ fi ecj.ailly appropriate that The trvUte Company represeat it's 
·planned deVelopmebt uridet appeal and reSpectAilly Cleny the requeit. , 

.. 

. . 

••• 

.• 

• 
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. 
Please contact me at (714) 842-6135 with any questionS you may have on this 

topic. We look forward to working closely with you towards· their completion. 

Cc: TeresaHetiry, CCC/ 
Bob Cates, CDPR 
Mike Tope, (rP"R 
Rich Rozzelle, CDPR 

Sincerely, 

David R. Pryor . 
Associate Resource Ecologist 
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June 21, 2000 

Ms. Roberta Marshall 
The Irvine Company 
550 Newport Center Drive 
Newport Beach, CA 92660 

Dear Roberta: 

// 
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The tabulation included in this Jette; \ as prepared in response to a request by the Coastal 
Commission staff related to the perc. age change between the pre· and post-developed 
peak discharges for the various return period storm events for the Newport Coast 
development. The following tabulation has been prepared for the "Expected Value" 
discharges that were computed for use in the sedimentation engineering studies for the 
Los Trancos and the Muddy Canyon watersheds. Multiple return period peak expected 
value discharges were not computed for the watersheds between Los Trancos and Muddy 
Canyons .. Multiple return period peak discharges were also not computed for any of the 
watersheds using the "High Confidence" methodology. 

Storm Post-Developed Peak Discharge Exceeds Pre-Developed 
Return Peak Discharge, Yes(Percent Exceeded) or No 
Period, Nodal Points* 

Watershed Years 12 13 14 15 17 
Los Trancos 2 No No ·No Yes(2.09) No 

5 No No No Yes(4.94) Yes(l.36) 
10 No No No Yes(3.45) Yes(0.72) 
25 No No No Yes(6.26) No 
100 No No No Yes(1.25l No 

Nodal Points•• 
104{A) lOS(B) 107(C) 108(0) llO(E) 

Muddy 2 No No No Yes(4.39) No 
5 No No No No No 
10 No No No No No 
25 No No No No No 
100 No No No No No .. 

• Nodal Pomt locatiOns shown on the attached exhibtt and on Exhib1t A of the Hydrology 
Report. 
•• Nodal Point designations, i.e., 1 04(A), refer to the nodal point numbers shown on A Divtsionor 

Exhibit A of the Hydrology Report, and the alphabetical designation as shown on the TheKeiti!Camcanies 

attached Figure 2. These two designations represent identical points. 

? 

1100)6 AS!1SL Til 

2955 Redhill Avenue 
Costa Mesa 
C81iforma 92626· 592 

1714.434 9080 
F: 714434 6120 
wwwkeilllco.com 
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NEWPORT COAST LOCAL COASTAL PROGRAM- SECOND AMENDMENT 
PLANNED COMMUNITY STATISTICAL TABLE· FOURTH REVISION (COASTAL COMMISSION) 

I owewNo:o:IW'S •J:' nsru•1;:;Na PeRMns I 
LAND USE 

QpEN SPAC£/RECREAI!O!!· 

GOlF COURSeiG 

Rf.CR£ATIONIR: 
SuCk Gully, los T rarn::cll 
Muddy Canyon'S, Pehcant 
Wlshbon~t HPI Are•• 

El Moro Element;.ty School 
MoroSh~r 

L&Qi.Jna Beaetl County Water 
Crystal Cove State Park 
lrvme Coast W~rrteS.!i 
Reg1ona1 Parit i5) 
RecreatfOn Pararts AdfaQent 
to Laguna Canyon R011d 

TOURIST 
COMMIRCIAUTC I 

10A 
lOB 

, .. 
118 
12A 
128 
12C 
120 
12E 
12F 
12G 
12H 
121 
12J 
11 
18 
19 

208 
20C 

13A 
13!1 
13C 
130 
13E 
13f 

14 

lA 

1035 
995 
~ seo 

9110 
345 

:!U.Q 
145 
350 
375 
196 
90 

28070 (5) 
5440 (6) 
133 0 (6) 
120 
eo 

6 2 (7) 

•• {7j 
2 6 (7) 

460 (7) 
13 6 (1) 

(3j 

I ~;; 
•ro 

(3) 380 
(3) 530 

905 
Ill 470 
(3j ~ 

488 ~(&) 1.100 
27 2 1M (8) 800 
314 4:111 1:10 
354 300 650 
134 150 300 

0 0 

277 250 250 

114 0 0 

t 1) E:thmafeo t'\t..lfnbef at ~ UAt. or ac.eornmocfabonl perr P*tnlng AnN 
t2l t.ta•.mum nlJn'lt:lef ot dWeiii"O utttt ot ~~--per F'tii'Wf'lg Nta 
lll A m&rJmumot 10 QfOU acntt (100,000 sqft) Of ~Commen:;JIIWtl be PffmitllfO In~ Re~al P'tannlng Arus f;>A 1C, PA2A PA 28. PA 3A. PA 3BorPA& 
i4) 274 IQH Cf Aetldfmltal P\anning ArM; 9 "dt¥oCed to Golf CO\WM 
!Sl Aaef91!!mdudnlhel't'IOtMlehOn'll'*"-
iSJ T01alarea OIII'VIM ContVWdemnl RIOiOf\11 Pn '' 2.1Jeftac:tft 
il) 74 0 ac~es WIII'WI TouriSt COf'I'W'nllfdll P11itw'l!ng AtUtlt- devoletf to GQff Course 
l!!l 1~ eQU!\1~1 ol TOO n!sort ~attons hew tMten 1~ 1n a CtNitlal De~ Penn1t b the M.mott VagC~on Resort 

H~CHNICAl REFINEMENTS 
~a) Rt>tltct$ niiVISmnt mMt~ lt~ol &le De~~mrt:PA Dl'01101r'IOPA9eQ037, ~l'l"'lMttt!Nety~prowdMApnl14, 1991Uncl Joflel. 1n8, ~ 
lb) Re~ctto C~tolal ~IOpl'l'rent Pem"lll PA MOOII. *PPfOW'd by the Counly or Orange~ Commt.tfan on Aty 1. 19M. lnd ~ ~ rellnementt 

:~~ ~:=~~ ~~~~~=~~~~":.~~ r:::i :f::s":: ~:~~tyiQ~~"}:!!,~r;:-= ~~~!~:':t dMOfnQ umt reftmmq rm.t Hve~l Oilnt 

• • 

29 29 29 
117 "' ., 

II 
111 111 60 
204 202 1<1 
•ea •88 •sr 
3116 128 183 
182 ,;g 12 ,.. 165 0 
180 a 0 
100 0 0 

0 0 0 
0 0 0 
0 0 0 
0 0 0 

96 96 77 
55 55 3 

un 1.UO 1.071 

0 

II r~ 

~I 
--1!1! 
UU/1,110 I 1,UO I 1.011 
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Elements of Scope of Work for Hydrologic Expert 
Newport Coast Appeal 

March 2000 
Revised 

BACKGROUND STATEMENT 

The proposed development project has the potential to substantially modify the current 
hydrologic regime and patterns of sediment erosion and deposition. The California Coastal Act 
charq:es the California Coastal Commission with the responsibility to thoroughly review all such 
'lroje. ts and to insure that any approved project is in compliance with the Coastal Act and 
. IJplic.tble certified Local Coastal Program. The Irvine Company will soon be providing the 
C mm.ssion staff with detailed technical information on hydrology and sedimentation. In order 
to .tssist the Commission and staff in the review of this material, The Irvine Company has agreed 
tn , md a third party reviewer. This third party reviewer will review all of the material provided 
b: •le Irvine Company, provide staff with an independent review of the technical work, 
including but not limited to, a review of input assumptions, modeling, results and conclusions. 
This independent review will be used by staff in its project analysis and recommendations to the 
Commission concerning compliance with the Coastal Act and the certified Local Coastal 
Program. Therefore, throughout the independent review process, the independent reviewer must 
work with Commission staff to insure that the review effort accomplishes these objectives. 

It must be emphasized that although The Irvine Company is to compensate the third party 
reviewer for the awarded work, the third party reviewer will be working under the supervision, 
management, and direction of the Commission staff only. Until the review is completed and the 
Commission staff has determined that the work product is satisfactory, the third party reviewer 
should not have any contact with The Irvine Company or any of it's agents, consultants, or 
contractors involved with this activity (other than that administrative work necessary for 
development and authorization of this contract), or other interested parties or agencies, unless a 
member of the Commission staff is either present or part of a conference call. Deviation from 
this protocol by any member or representative of the third party review company is grounds for 
immediate suspension of work, nullification of The Irvine Company's financial responsibility for 
any work performed, and nullification of the utility of the third party review process by the 
Commission staff. The nature of this review arrangement necessitates that The Irvine Company, 
the Commission staff and the third party reviewer work cooperatively, but all correspondence and 
contact must go through the Commission contact unless it is determined, in writing, that a 
deviation from this protocol is necessary. At this time, Teresa Henry has been identified as the 
Commission contact for all communications with the third party reviewer for purposes of these 
work tasks. 

The Irvine Company is now in the process of preparing reports on site hydrology and 
sedimentation. As soon as practicable, The Irvine Company will provide the independent thirJ 
party reviewer with any and all information that will facilitate the third party review. Some 
material will be presented in stages. The material will include, but is not limited to: 

• Project description. 
• Thorough description of all appropriate baseline conditions, including but not limited to: 

location of all Environmentally Sensitive Habitat Areas (ESHAs), location of any Areas of 
Special Biological Significance (ASBS), as designated by the State Water Resources Control 
Board). hydrology, geology, soil types, channel stability, sediment yields and transport 
mechanisms (overland, in-stream and littoral), existing development induced erosion areas, 
and a coastal sediment budget. 

• Site maps of all proposed grading and development areas. all proposed and existing roads, 
~torm drain ~acilities. and all stations or locations that were sampled or monitored to establish !J::v t!Lr 

• 

• 

pre-proJect condtttons. ~, ~ 
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• The detention plans, with locations used to calculate pre- and post-project flows. 
• Hydrologic modeling results, including peak discharge volume and duration, for storm events 

with recurrence intervals of2, 5, I 0, 25 and I 00 years for pre- and post-project conditions, 
monthly rainfall with a qualitative discussion of streamflow (and any quantitative support that 
is available}, low flow volumes, and flow durations for pre- and post-project conditions, pre
and post-project hydrographs, and changes in sedimentation patterns (erosion and accretion), 
sedimentation rates, and volumes at various locations within the site, at the project 
boundaries, at Crystal Cove State Beach and at the ASBS. 

• Input assumptions for hydrologic modeling and for sediment yield. 
• Significance of these changes to coastal resources. 
• Sensitivity of results to changes in input parameters. 
• Analysis of error in the models and sensitivity analysis. 
• Pre- and post-development water budget analysis for evaluation of potential changes in 

biological regimes. 

Scope of Work 

The third party reviewer will undertake the following tasks: 

I. Work with Commission staff and The Irvine Company to develop an achievable schedule 
(Key steps provided in the attached table). 

2. Independent examination of the appropriateness of the modeling to the project site. 

3. Independent examination of hydrologic assumptions, input, modeling results and 
conclusions. Independent examination of assumptions, input, and results of sediment 
yields, grain size analysis, chemical tracer analysis and effects on the sediment budgets 
of the stream channel, beach, ASBS and littoral area. 

4 . Site visit, with Commission staff and TIC personnel, to facilitate review of hydrologic 
and hydraulic materiaL 

5. Independent assessment of the major causes of bank channel formation and the variability 
of those causes. 

6. Independent assessment of proposed detention program and sediment management 
program; independent assessment of compliance with agreed·upon standards (to be 
provided separately by Commission staff); recommendations for ways to improve or 
modify the project, either to reach compliance or reach compliance in the least 
environmentally damaging manner. 

7. Coordination with third party water quality reviewer. 

8. Regular verbal communication with Commission staff on project review, as needed. 

9. Detailed presentation of independent analysis and conclusions to staff of the 
Commission. 

I 0. Preparation of a final written report, outlining detailed third party review. 

II. Presentation of final written report to The Irvine Company. staff and consultants to The 
Irvine Company and any other interested parties. 

12 . Development of responses to any comments or concerns raised by any parties. 



13. Attendance at Commission hearing to respond to Commission questions about 
independent review, or to present information developed from independent analysis. 

TABLE 1: SCHEDULE OF KEY REVIEW STEPS 

Date/ or Time Following Key Steps 
Receipt of Specific Material 

Identification of any materials that will be needed from The 
Irvine Company, other than those listed above, that will be 
needed to complete the independent third party review. (The 

4/3/00 third party reviewer will not be limited to only these identified 
materials: however, to the extent practicable, the independent 
reviewer shall try to provide The Irvine Company with a 
complete a listing of needed materials early in the review 
process.) 

3/29/00 Site Visit 
417-28 (hydrology/sediment) Independent examination of the appropriateness of the modeling 
4125-515 (coastal resources) to the project site 

5111100 Presentation of analysis to staff of the Commission 
5117100 Presentation of final written report to The Irvine Company 
5/19/00 Presentation of final written report to Coastal Commission staff 

Development of responses to any comments or concerns raised 
6/2/00 by any parties for inclusion in staff report addendum 

Attendance at Commission hearing to respond to Commission 
questions about independent review, or to present information 
developed from independent analysis 

lrvinecoast.S0Whydrolsed.final.revised3.28.00 
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Newport Coast Phases IV -3 and IV -4 Appeal 
Technical Reports 

Irvine Community Development Company 
August 2000 
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TABLE OF CONTEJ\TS 

A. Geotechnical 

Leighton and Associates 2000. Crystal Cove Watershed Area, Newport Coast, County of 
Orange, California. Report prepared for Irvine Community Development 
Company. May 31,2000. 12p. 

Hurst, Richard W. 2000. Muddy Canyon Sedimentation Study, Crystal Cove, Orange 
County, California. Report prepared for Leighton and Associates. 
June 2. 2000. 27p. 

Leighton and Associates. 2000. Geotechnical Review of Proposed Retention Basins in 
Tract 15586 and 15446, Planning Areas 3A/12B and 14, Crystal Cove, Newport 
Coast, County of Orange, California. Letter report prepared for Irvine Community 
Development Company. March 23, 2000. 3p. 

NMG Geotechnical, Inc. 2000. Preliminary Geotechnical Review of Proposed Detention 
Basins I and 2, Planning Areas 5 & 6, Phase IV, Newport Coast. County of 
Orange, California. Letter report prepared for Irvine Community Development 
Company. April 5, 2000. 2 p. 

Goffman, McCormick & Urban, Inc. 2000. Geology of Muddy Canyon, Newport Coast, 
Orange County, California. Report prepared for Irvine Community Development 
Company. February 22, 2000. 7 p. plus appendices 

NMG Geotechnical, Inc., 2000, Supplemental Geotechnical Investigation and Review of 
40-scale Preliminary Grading Plan, Tract 15811, Planning Area 2C (Portion), 5 & 
6, and Planning Area 15, Newport Coast, County of Orange, California, Project 
No. 98048-01, dated June 6, 2000. 38p plus appendices 

Goffman, McCormick & Urban. Inc., 2000 Volume I, Report of Geotechnical Studies, 
Crystal Cove Custom Lots and Recreation Area Access Road, Newport Coast, 
South Orange County. California, dated August 6, 1999. Volume II, Report of 
Geotechnical Studies, Crystal Cove Recreation Area Access Road, Newport Coast, 
South Orange County, California, dated August 6, 1999. 45p plus appendices 

Leighton & Associates. 2000. Fill Slope Design Along Muddy Canyon, Appeal Area, 
Tract 15586 Phase 2, Crystal Cove. Newport Coast, County of Orange, California, 
letter to Irvine Community Development Company. dated June 16. 2000. Letter to 
Irvine Community Development Company. dated June 16. 2000. 4p 

B. Hydrology 

Tettemer and Associates, :!.000. Revisions to the "Newport Coast Planned Community. 
Revised Runoff Management Plan. Hydrologic Analysis Report," dated April 
2000. Letter to Irvine Community Development Company. dated April 20. 2000. 
2 p. 
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Tettemer and Associates, :woo. Newport Coast Planned Community Revised Runoff 
Management Plan Hydrological Analysis. Report prepared for Irvine Community 
Development Company. April 2000. 33 p. plus appendices. 

Hunsaker and Associates, 2000. Master Drainage and Water Quality Plan- Detention 
Basin Drainage Areas. Plan prepared for Irvine Community Development 
Company. April 7, 2000. I sheet. 

Tettemer and Associates, 2000. Letter prepared for The Irvine Company clarifying the 
pre and post development drainage conditions in Muddy Canyon dated May 16, 
2000. lp and attachments. 

Tettemer & Associates, 2000. Revisions to the "Newport Coast Planned Community, 
Revised Runoff Management Plan, Hydrologic Analysis Report," dated April 
2000, letter to Irvine Community Development Company dated June 14, 2000. 
2p w/addendum 

C. Inland Biology 

LSA Associates, 2000. Wetland/Riparian Mitigation and Monitoring Plan: Crystal 
Cove/Newport Coast Phases IV-3 and IV-4, Orange County California. Report 
prepared for Irvine Community Development Company for Submittal to the U.S. 
Army Corps of Engineers, California Department of Fish and Game and California 
Coastal Commission. May 16,2000. 58 p. plus appendix. 

LSA Associates, 2000. Analysis of Coastal Drainages and Wetlands- Comparative 
Hi~tory and Likely Future Habitat Conditions in Muddy Canyon. Report prepared 
for Irvine Community Development Company. April 20, 2000. 28 p. plus 
appendix. 

Haglund, Thomas R., 2000. Considerations Regarding Riparian Habitat Expansion. 
Report prepared for Irvine Community Development Company by San Marino 
Environmental Associates. April 2000. 21 p. plus appendix. 

LSA Associates, 2000. Effects of Bridge to Recreation Center on Wetland Habitats. 
Report prepared for Irvine Community Development Company. February 14, 
2000. 2 p. 

LSA Associates, Inc. ( 1999) Newport Coast Phase IV Southern Coastal Needlegrass 
Grassland. Report prepared for Irvine Community Development Company. 
November 5, 1999. 9 p. plus appendices. 

LSA and Associates, 2000. Letter prepared for Culbertson Adams and Associates 
describing vegetation types within the graded slopes along Muddy Canyon dated 
June 13. 2000. 1 p. 

D Kelp/Intertidal 

Mitchell, Charles T .. Beck. D.S. Curtis. M.D .. Mitchell. K.L. and North. WJ. 2000. The 
Status of Kelp Beds at Ne\' port Coast and Their Relationship to the Kelp Beds 
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along the Orange County Coast. Report prepared for Irvine Community 
Development Company by MBC Applied Environmental Sciences. 
April 2000. I::! p. plus appendices. 

Deysher. Larry E .. Senior Scientist. Coastal Resources Associates. Inc .• 2000. The 
Potential Effects of Coastal Development On Subtidal Kelp Resources, dated June 
16.2000. lOp 

E. Marine Mammals/Fish 

Graham, Jeffrey B., 2000. The status of Marine Fishes and Mammals in Water;. Near the 
Irvine Coast Marine Life Area of Special Biological Significance and in Relation to 
Other Southern California Coastline Areas. Report prepared for Irvine Community 
Development Company. May 27,2000. 61p. and appendix. 

Graham, Jeffrey B., (2000) The Status of Marine Fishes and Mammals in Waters Near 
the Irvine Coast Marine Life Area of Special Biological Significance and in 
relation to other Southern California Coast Line Areas. Report prepared for Irvine 
Community Development Company. June 12, 2000. 56 p. 

F. Ocean Process 

Jenkins, Scott A., and Wasyl, Joseph, 2000. Analysis of Near Shore Transport and 
Shoreline Change in the Presence of the Crystal Cove Development Project. 
Report prepared for Irvine Community Development Company. 
May 31, 2000. 87 p. and appendix. 

Inman, Douglas and Masters, Patricia. 2000. Coastal Processes of the Crystal Cove 
Littoral Sub Cell and the Effects of Development. Part A. Geology and 
Mineralogy. Prepared for Irvine Community Development Company. June 5, 
2000. 13p and appendix. 

Inman. Douglas and Masters, Patricia, 2000. Coastal Processes of the Crystal Cove 
Littoral Sub Cell and the Effects of Development. Part B. Effects of Dry/Wet 
Climate Cycles on the Budget of Sediment. Prepared for Irvine Community 
Development Company. June 8, 2000. 36p and appendix. 

G. Planning 

Newport Coast Local Coastal Program. Second Amendment Planned Community 
Statistical Table, Part II Chapter 11.3, May 16. 2000. 

Hunsaker and Associates. View Profiles for Proposed Bridge Across Muddy Canyon 
Creek within Planning Area 1 2C. Plan prepared for Irvine Community 
Development Company. April 4. :woo. I sheet 

Culbertson Adams & Associates. Newpon Coast Appeal-Utility/Fire Access Road. 
Letter prepared for California Coastal Commission. April 14. :woo. 2 p. plus 
attachments. 
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H. Sedimentology 

Chang, Howard H., 2000. Sediment Yield Study for Muddy Canyon and Los Trancos 
Canyon. Report prepared for Irvine Community Development Company. May 
2000. 52 p. plus appendices. 

Chang, Howard H., 2000. Stability of Muddy Canyon and Los Trancos Canyon as 
Affected by Proposed Development. Letter to Irvine Community Development 
Company. May 18. 2000. 5 pages. 

Chang, Howard H., 2000. Basin 6 modification on the "Sediment Yield Study for Muddy 
Canyon and Los Trancos Canyon" letter to Irvine Community Development 
Company, dated June 13, 2000. 

I. Water Budget 

Hamilton, Douglas L., 2000. Response of the Muddy Canyon Watershed (Crystal Cove, 
CA) Water Budget to Multi-Decadal Shifts in Rainfall Patterns and Development. 
Report prepared for LSA Associates, Inc. by Exponent. May 26, 2000. 46 p. plus 
appendix. 

Hamilton, Douglas L., 2000. Response of the Los Trancos Canyon Watershed (Crystal 
Cove, CA) Water Budget to Multi-Decadal Shifts in Rainfall Patterns and 
Development. Report prepared for LSA Associates, Inc. by Exponent. May 26, 
2000. 46 p. plus appendix. 

Hamilton, Douglas L., 2000. Projected Water Balance for Muddy Canyon, Crystal Cove 
Area, California. Report prepared for LSA Associates, Inc. by Exponent. April 20. 
2000. 28 p. plus appendix. 

Hamilton, Douglas L., 2000. Projected Water Balance for Los Trancos Canyon, Crystal 
Cove Area, California. Report prepared for LSA Associates, Inc. by Exponent. 
April 20, 2000. 28 p. plus appendix. 

J. Water Quality 

Ford. Richard F., Hemmingsen. Barbara B. and Shane. Michael A. 2000. Water Quality 
and Marine Ecological Monitoring Studies for the Crystal Cove Development 
Project Analytical Report on Water Quality Data for the Period January 25- April 
3. 2000. Report prepared for submission to the California Regional Water Quality 
Control Board. Santa Ana Region. June 2. 2000. 63 p. plus appendices. 

Ford. Richard F .. Hemmingsen. Barbara B. and Shane, Michael A .. 2000. Water Quality 
and Marine Ecological Monitoring Studies for the Crystal Cove Development 
Project: First Quarterly Report for 2000 Report prepared for Irvine Community 
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Development Company for submission to the California Regional Water Quality 
Control Board. Santa Ana Region. May 12.2000. 68 p. plus appendices. 

Ford. Richard F., 2000. Evaluation of Water Quality and Marine Ecological Issues 
Concerning Fresh Water Runoff into the Irvine Coast Marine Life Refuge Area of 
Special Biological Significance. Report prepared for Irvine Community 
Development Company. April 20. 2000. 30 p. plus appendix. 

Hunsaker and Associates. 2000. Master Drainage and Water Quality Plan- Crystal 
Cove. Engineered plans prepared for Irvine Community Development Company. 
April 20, 2000. 6 sheets. 

URS Corporation and GeoSyntech Consultants, 2000. Crystal Cove Water Quality 
Model I Report. Report prepared for Irvine Community Development Company. 
June 13, 2000. 39p and appendix. 
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County of Orange 
THOMAS B. MATHEWS 

DIRECTOR 

300 N. FLOWER ST. 
SANTA ANA. CALIFORNIA 

MAD..ING ADDRESS: 
Planning & Development Services Department f . .-. ,~, _ _. 

July 14, 2000 

Ms. Teresa Henry 
California Coastal Commission 
200 Oceangate, 1 01

h Floor 
Suite 1000 
Long Beach, CA 90802-4302 

•:"' . ~· 
·-·~;~'.(1 • 

JUL 1 8 2000 

P.O. BOX 4048 
. SANTA ANA. CA 92702-4048 ... 

Subject: Appeal of MCDP- 71
h Amendment (Newport Coast Phases IV-3 and IV-4) 

Dear Ms. Henry: 

It is my understanding that the Coastal Commission will consider the subject appeal 
during its August hearings. This letter is to inform you that the County of Orange has 
reviewed the overall revision to the proposed project. Our conclusion is that these 
revisions will make the Newport Coast development even better. As such, we have 
taken action to approve related technical revisions to development in adjacent areas. 

Please be advised that the County is prepared to find the revised project in 
conformance with the Newport Coast LCP - Second Amendment at the appropriate 
time. It is our understanding that we must delay affected subsequent permit approvals 
until after the Commission's de novo hearing and final action on this appeal. 

If you have any questions, please do not hesitate to contact me at (714) 834-4643. 

c: Roberta Marshall 
Andi Culbertson 

• 1rector 
pment Services Department 

51
h Supervisorial District 

John Buzas 



u=-sse P.02/82 

HUNSAKER 
\D) ~~~li~~ ~ 

IV.NNING 
INCiiNUIUNC 

SUlVlTING 

GOVIRNMINT IRATIONS 

& ASSOCIATES 
II.VINI. INC. 

Memorandum 

lf\1 NOV 1 9 1999 

Cl.UFCRNIA 
COA~·TAi. COMWdSSION 

IIVINt To: Irvine Comm~oni,y Development Co. 

550 Newport Ctn·er Dr ve 

Dare 

Project: 

November 9, 19tt 

Newport Cout WIW 

Quality Enhancement 
Program low flow 

WVlCAS 

IMlSIDI 

SANOIICO 

IICMAID HUNS.Adl 

'r'OM l. M"GANNON 

JOHN A. MICHLUk 

Newpott Beach, C. 

Pump Stations 

Mft: Roberta Ma11hall w.O.No.: 

As requested we have summarized the characteristics of the dry weather, low 
ftoYI pump stations being proposed for Muddy Canyon and Los Tancos Canyon. 
Are comments are as follows: 
The pump stations are desigl"'ed to handle dry weather low flow runoff as 
quanified by John Tettemer & Associates memo dated October 1 5, 1999. The 
pumps will be placed in a 8'X6'XS deep precast concrete vault place 
underground. 
Dry weather flows will be intercepted by a 4' wide concrete v'&utter constructed 
to pick up the water and convey it into the pumping facilities. The vault will 
have 2 cell with the fim one allowing some sediment to seale out prior to 
enterin& the 2"" cell and into the pumps. 
We are proposing 2 sets of 2-7.5 HP pwmps placed in series, each unit designed 
for a submersible environment. These pumps and motors are generally utilized 
in sewer systems. They are reliable and have a 5 year warranty. Each pump 
stJtion will be able to handle 60 gpm of runoff and lift it approximately 120' In 
elevation throuch a forced main into a sanitary sewer manhole for treatment at 
the sewage treatment facility. 
Each pump station will require a transformer and a vandalproof control panttl to 
provide electricity and to control the pump station. We are proposing ESSCO 
pumps and control panels and have detailed specifications, pump curves and 
quote sheet if you so desire. 
As you know, we have forwarded copies of the proposed pump station designs 
to Mr Dave Pryor, Associate State Park Resource EcologiSt, California 
Department of Parks and Recreation. 
Please give me a call at 949.458.5473 if you desire additional information. 

DOUQ.AS c;. SNYOI& By. 

'""- ""..... liC IMM. Cali"'"'ia 
Uillo21121 

11<111 JU-1010 PH 

lMil JI).07S' '" 
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mJmiT 1'B" 

RESOLUTION NO. OCSD Q0.04 

C:§TABLISHING DRY SEASON URBAN BUNQEE poucy 

A RESOLUTJON OF THE BOARD OF DIRECTORS OF ORANGE 
COUNTY SANrrAnON DISTRICT ESTABLISHING DRY SEASON 
URBAN RUNOFF POucv· 

............ 

\NHER&AS, certain types of dry· seascn ll'ban ft.I"'If create public ha&lth a'td/or 
environmental problema which are infeasrbJe tD ec::cnomic::al)' or practically control: and.. 

WHEREAS, THE O~e CowCy Smlitation DiltriGt rDiltrlct') tau available 
nnutecl system capacity in its collection. natment and disposal facilitieS Which may 
allow the DJstriet to aceept certain dry 1eacon Llban NnOff cbd\arges without adver&ely 
affecting the Districts primary function c:l colledion. treatment and dispoaa( of $811itary 
sewer CSischarVes: n:t 

WHEREAS. the Dislric:t does not have syatern Cllf*lity available to alow wet 
season discharges to the Districts f3cilfties; and 

WHEREAS, District has davalcped a Dry Sea10n Urban R.unof Policy tD DddraU 
cel1ain et&Yironrnenaal ccn::ems ueociatad with dty teaSOn runoff; Wid. 

'NHERfAS. Di5trit;;t may aa;apt dry season ll'ban l\l'lOff, an a perntarl8t't DaSi&, 
proVIded 11at th~ disc::t'aai'Qe occn In fUI and complete eompUMCa with the term& t:1 the 
District's Dry Season Ulban RUI"'Qff Policy. 

NOW THEREFORE. the Baan:t of Direcfa'l of the Orange Cady Sanitation 
D~ . 

DOES HEREBY RESOLVE. DETERMINE AND ORDER: 

Section 1: That the following Dey Season \Jit)an Rl.r1otf Polic:.y ls estabRahed 
as a OiSirk:t POicY- . · · 

POUCY FOR ACCEPTANCE OF DRY SEASON URBAN RUNOFF INTO THE 
ORANG!COUNTYSANrrAnONDmT~CTSewERAGESVSTEM 

lhe Orange Ccunty Sanitatlcn District rDistrict1 may accapt aurface urban IU'Ioff into 
the sewerage system only during the period of .April15 through October 31 of ead\ year 
c·dry season Ll1a1 runotr) and cnfy l the fallowing requirements are met 

?14 835 '7?S7 

£1.31 
f· I 

P~.12 



MAY 24 2000 10:25 FR BEST. BEST & KRIEGER 909 686 5036 TO 2~655~1949720211 P.13/15 

A. Requirements for Obtaining Pennission tD Discharge • 1. The '*'! season urban n.natr diversion r.o the I8W8raQ8 sy$t8rn lhaU address a 
pubr&e health 01 emrinnnental problem associated with the Nnoff dlscNI'ge 11at 
c:amot be otherwise eccnomieaUy or practically conlroUed; 

2. The dry saason IMban n:rdf diVnion stNctuta lhaU be designed end othlr 
nec:essa y provisions shall be lmplemantecl to axclucle atarm n.Nff cfuJ'QI Wit 
weather. 1'lle dMN"aion struc:Ue sta1 be equipped with a lodcable Shut4 
device, aatiafacmry to the District. and to which the Dislrid shaft be provided 
access at aU times; 

3. The permit appriC81t ahal consider and evaluate the feuibilitY d othar c&spasal 
alternatives (i.e., disd1~ no stann drains, rauaa and radamation r:l hi 
runoff, ate.) for ht discharge of the dry season wban """'- lhe pennit 
applicant shall submit to the District a report, satisfaclary to tho Dlllrfct describing 
the evaluation r:1 each dispcsal altematlve, and demons1raUng why ead1 
altemaliva is not econgnicaUy a pradlcaJfy feasible to dispaae of the proposed 
dry season urban I"Unnff In lieu d fiNN discharGe: 

4. The permit applicanfa proposed diversion system shaD preyed debris a artt 
other pollutants of c:oncem from entering the Dislriet's sewerage system. The 
permit applicant shall submit design drawings and an aperatlons and 
maintenance plan fer 1he propgsed dry seuan div«sian struc:Uw which shall be 
suftieienl to establish that all District requirements will be met 10 prevent pass 
through d arvJJor irarferenaa wflh tha District'a S8'M!taga fadlities. The • diversion system shall ba capable af rnaauing and ntccrding an a dally basis 
the flow cf~ ta the SM\I8nlge cyatem; 

The permit applk:ant shall $Ubmit best management prac:tic;ea and poUution 
prevenucn sbategies designed tD mlnimiza ar eliminate dry sauon wban MIOff. 
More stringent practiC!e$ and strategies may be required depeftding m the naue 
af the anticipated riacharge; 

6. The permit applicant shaD submit to the Olatrict a proposed method fD guarantee 
the existence of an enforceable med\anism U) enan 1hllt the Dfatrk:t receives 
payment for aD monies due plnUanl to this porrey for as long as 1118 · parmit 
axlsts. No permit applicaticn shaD be complete without IUCh an enforcaable 
mechanism. aatisfadcly to the District in b sale cis='etion. This mechanism 
shall be designed to limit any administrative tuden en the District; 

7. The General Manager, or his designee, may Impose adcfJtioniill raquiraman&s a5 
may be appropriate to reduce the burden on the District's ecllection, treatment 
;and disposal fac:ifities: 

8. Colection, treatment and c:fasposal at sanitary sewer dilc:harges remain the 
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9. 

10. 

11. 

8. 

Districf& primary f\rlclion. No additional cky ~ Ll'ban n.molf penl,its shall be 
lauad If lhe Ganeta1 Manager, ·or Na Cfeel;nee. daterminea that IUCh iac.uance 
may, alene ar in conjunction with othar permits. adVeiS8lY atf'ect the District'• 
primary l.rlclion; 

Permit appllcara shall pay a permit fee in an amount eatabrashed by the Distrk:l 
prior to lhe issuanc:e dany ~ 

Prior to commencement d diacharge t:l the dry season Llban I\I1Cif to the 
sewerage &ystam. in accordanca wllh lht policies and pn:adLru Ill by 1ne 
District, the permit applicant must apply fa" and racaive a Waatewater Discharge 
Pennit fi1xn the Districl The District may require that ht·pennit· applicant· enter 
into an agreement setting forth 11a termt under whid\ the d1y -.won dllehar;a 
is authorized In a:tcration to « in lieu d Tuuance of rhe Wastewater Dlsc:harge 
Plft'llitand 

The pemul applicrri shaJI i1dermify and hold the District hannJe&a frcm all 
llabiJity aasodated with the dry season urban runoff to which the permit and/or 
agreement apply. The tenns ar hfndenrifiCStlon shall be in a farm satisfaclmy 
to Districf1 General Cotnsal; 

Requirements After Granti11Q Petmlsllon to Dischqe 

1. The qualif¥ and qr.&ill'ltil¥ d the disd1arge shaiiii'IMt the canditicns. ~ « 
limftations conlained in the Oistrids WasfeW8ter t::JiSollalfle Regula/Jon$ 
(Orc:linance No. OCSD-01 t: 

2. 1"he permittee shall conduc:t self.monitorin9 for fhe polulanls d CCIIC8mU chcl 
by the Distric:l fD ens&n compf1811C8 with the terms. condidans ;nJ &mils set for1h 
in hi disch:iwge permit and/« agteem8nt and the DiStric:t"s Ordinances. UnfCMil 
otherwise direc:ted. the permittee shall a:n:suct self-mOnitOring at lh8 cllschar;e 
on 8 qucuterfy basis. The 1'8Sl.At d au .,~ lhall be IUbmlttGci1D the 
District. upon request. but in no awnt later than~ (..s) days follcNrinG the 
c:;ompr.tion of sample analySs. The panniftee lhal monlcr the 1kM and aubml 
reports doa.menting the flow dlsdwged as ciractad by the Distric:l; 

3. In the event that tl"e ~tty tJI' quanti~ d the dry ~eaaon U'ban IU'lGff' disc::har;e 
to the aawarage system does not meet the canditions, provlllonl, at limitations 
cet fctth in 1ha disc:harge pa~ « Otdinanca No. oesD-01. the 
permittee shaH taka immed".ate action to carTec:l1he problem(a) to 8f1SU"81hd fuJJ 
compl"rance is met. 1he Distzid may take enf'orclment action for .ny violation d 
the tenns at the permit andfor 1he Distrfct's ordinances. including tllrminaUon of 
the discharge, in aa:xM"dance with the ptDViSions af Ordinance No. OCS0..01: 



4. fn ecr.ctdane8 with OrcHnance Nas.. OCSD-01, OCSD-1 0, and OCSD-11. and 
eny other currant t~ ruua Oisfrict Ordlnn:8l or policies. the pennitlH shall pay • 
aD the applicable feN and charges induding but not limited to permit fees, aawar 
use charges. capital fadtlties ~. ll1d nana:mplianca fees. Fa.l'" to pay 
any fees in a timely manner sha!l be cause fbr termination gf the permit and 
crasmarge; 

5. The permittee shall provide District's employees wfth .ccess ta the diversion 
location and aU areu fi'om which and through YtNch nl'df originates andlcr 
flows. during all reascnable hoUrs. which shal inClude any time When a dildl.;e 
to the MWer $J5tem may be OCClltritlg. far pUrpOSeS of lnspec:tion, monitoring, 
and vefifying compliance with 1he disc:turge permiU'agraemert or the District's 
Ordinances; 

6. The permittee shall have complete responsiblllt( fer the 03n51n.dcn. operaticn 
and maintenance of the diversion facility or any other associated facilities. for 
ensuring compliance with the tenns and condlticns cf the discharge 
permit/agreement and 1he District's Onf~NWM, and fer paying aD the appfiC&ble 
charges and fees for the entire duration af the discharge to 1\e Oisf1id's 
sewerage system; 

7. All Dlstrict administrative costs related 1D Che implementation of this policy shall 
be borne by the pennlltae; 

8.. If the District detennlnel that the dry seascn runoff, alone or in conjunctkln with 
OCher dscharges. Is advenaly afFecting or threatening ID advarsaly lllfec:l t. 
District's collec:ticn, traatment andl'ar disposal tacilitias. the Distltct shall so notify 
the permittee who shall immediately cease all sud\ ctsenaraa m the sewerage 
system. The District may. in its sole di&a'81ion, al1ow the continued dlacharge 
prvvided lhat the pennittee instals. operates and maintains additional facilities as 
tha Distriet determines are appropriate to ensure that the dry season runoff does 
net. alone or in cor1uncti0n with Olher discharges. adYII'Iely affect ar UYeaten to 
adversely affect h Dillrict'a collection treatment aM/or disposal facilities; and 

9. Except u _,eu~y IILIIharizGd by this policy 01 a Distid Ordinance, no lRin 
IU10ff shall be cll.sda;ad ditdy or incfir8c:fJy 1n10 the DisCrict's tacirrti-. 

PASSED AND ADOPTED at a ragWI' meeting held Apil28, 2000. 

~~-~ ~~ 

TOTRL. P. :.5 
?14 SJS ?797 F'QGE.1S 
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Ms. Roberta Marshall 
Irvine Community Development Compar. v 
550 Newport Center Drive, 7th Floor 
Newport Beach. CA 92660 

' -· .... .,. \"", t.,L '-..... 

REVISION OF 1HE PROPOSED CRYSTAL COVE/NEWPORT COAST PHASES IV-3 & IV-4 
PROJECT; REVlEW OF SEPTEMBER 30, 1999 WAIVER OF WASTE DISCHARGE 
REQUIREMENTS 

Dear Ms. Marshall: 

'-"•• .. , 

On June 15,2000, we received a transmittal dated June 8, 2000 for the above-referenced project. Your 
letter indicates that the proposed Crystal Cove Phase IV-3 & IV-4 project has been revised. You are 
seeking our agency's confumation that the waiver of waste discharge requirements issued on September 
30, 1999 still covers the revisions to the proposed project. 

As further explained, because project impacts to wetland~ have been reduced, we will not reconsider the 
waiver of waste discharge requirements for those impacts .. With TCSpe(:t to potential receiving water 
quality impacts, the project will be covered by the statewide g~eral construction permit for stormwater 
and the county areawide stormwater permit. If our evaluation of monitoring data or additional 
information demonstrates the need, we may issue individual waste discharge requirements for the 
proposed project. 

PROJECT DESCRIPTION 
The Irvine Community Development Company (ICOC) is proposing to develop 681 acres of 
a 980-acre parcel that is bounded by Crystal Cove State Park to the southeast; Pacific Coast 
Highway on the southwest; Los Trancos Canyon. Pelican :1m Golf Course, future residential 
development and a parking Jot for the State Park to the northwest; and the San Joaquin Hills 
Transportation Corridor to the northeast. The proposed project area includes the entire 
Muddy Canyon watershed between Signal Peak and Lower Wishbone, all of the drainages· 
associated with Upper Wishbone, several small tributaries along the southeastern slope of 
Los Trancos Canyon, and the extreme upper end of Moro Canyon. 

The proposed project is comprised of Phases IV-3 and IV-4 that have been divided into 
seven Planning Areas: 4A, 4B, S, 6, 12C, 12E and 120. The proposed development will 
consist of single family residential units (635 dwelling units are proposed), a private 
recreational facility, associated roadways, open space and trails, and drainage channel 
modifications. 

Clllifornia Environmentlll Protection Agency 



Ms. Roberta Marshall 
Irvine Communiry DeveLopment CompaDY 
July 14, 2000 · 

include installation of water quality drainage swales in the residential area and community 
areas, creation of riparian enhancement areas immediately below major storm drain inlets, 
and the inclusion of the water quality conditions and responsibilities in the Crystal Cove 
Community Association's CC&R's. 

1..1iven that the project impacts to wetlands have been reduced from 2. 72 acres to 2.59 acres and 
n .. tigation for these impacts is unchanged from the original proposed project (and is essential1y 

Pagel 

en ance i), we fmd that the criteria for waiver of waste discharge requirement for impacts to wetlands 
a.1d riparian habitats specified in Resolution No. 96-9 continue to be satisfied. 

To reiterate, as a."l absolute minimum, potential water quality impacts will be covered by the statewide 
general construction stormwater permit and the county areawide storm water permit. We wilt continue to 
evaluate the appropriateness of issuing an individual waste discharge requirements for the proposed 
project. 

Should there be any questions, please contact me at (909)782-3284, or Joanne Schneider or Hope Smythe 
of my staff at (909)782·3287 or (909) 782-4493, respectively. 

Sincerely, 

~eJ~ 
kRARDi TIUBEAULT 

Executive Officer 

cc: 
The Irvine Company- Sat Tamaribuc:hi 
U.S. Environmental Protection Agency, Wetlands and Sediment Management Section-

Nancy Woo (WTR-10) 
U.S. Army Corps of Engineers. Los Angeles District- Jae Chuog 
U.S. Fish and Wildlife Service- Will Miller 
State Water Resources Control Board. DWQ-Nonpoint Source Certification and Loans Unit-

Timothy Stevens 
California Department of Fish and Game, Long Beach- Terri Dickerson 
California Coastal Commission- Teresa Henry 
Orange County Public Facilities and Resources Department- Chris Crompton 
Orange County Public Facilities and Resources Department- Herb Nakasone 
Orange County CoastK.eeper - Garry Bro'W!l 
Alliance to Rescue Crystal Cove - Laura Davick 
LSA Associates, Inc. - Art Homrighausen 

FILE:HAS;MEMLETS;CRYST ALCOVE3.DOC 

California Environmental Protection Agency ~X.4D 
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Honorable Gray Davis 
Governor of California 
State Capitol 
Sacramento,Ca.95814 

Dear Gov. Davis: 

Oct. 20, 1999 

[0) ~~~~~~ ~ 
lffi JAN 1 8 2000 llJ 

CAliFORNIA 
COASTAL COMMISSION 

As we speak, the pipe line in the picture is being laid to carry run-off water into a 
State protected waterway located in a State Park. It will drain into a sensitive 
protected marine habitat in a State designated Marine Preserve. 

How is it possible that all the agencies set up to protect the environment have been 
persuaded to disregard or circumvent environmental law and issue permits to 
allow this? You might want to conduct an investigation of your governmental 
agencies and find out who is at fault and why. You might also want to have the 
State's Attorney step in and stop this rape. 

The following may be helpful: 

1. The Coastal Commission, the EPA, the Santa Ana Water Quality Board 
all were asking for more hearings until a state water board attorney named 
Craig Wilson issued the following "legal" opinion: 11The Ocean Plan .... 
does not apply to Inland discharges of waste, and this project is inland of 
the ocean". With that, the permits started to come. 

Please be aware that this pipeline empties into the protected waterway in the State 
Park 150 yards from the surf. That's what the attorney is calling "inland". 

2. The coastal Commission has issued an EMERGENCY PERMIT to 
allow the developer to lay pipe over 65 feet of Coastal Commission 
controlledland. · 

Please be aware that there is no emergency of weather, or of development. The 
grading isn't even finished for the project, but they've rallied an army of earth 
moving equipment to complete this project in stunning record time. The only 
emergency is the outrage of people in the area and pending strategies to stop the 
outrage. What caused the coastal commission to allow such a travesty? 

This is an Irvine Company development between Newport Beach and Laguna 
Beach. The pipeline is the latest in a string of environmental outrages . 



2. 

How are they getting permits the law is set up to disallow? Does it have anything to 
do with the fact that Pete Wilson is on their board? I'd also like to know what 
relationship exists between Pete Wilson and Craig Wilson, the attorney who issued 
the "legal" opinion. 

Governor, our precious environment is under attack. A pristine cove where 
dolphins come to birth is about to be decimated by the corporate arrogance of a 
developer. Not in some backward third world country, but right here in California. 
That seems like an emergency to me. 

Cordially, 

~~ 
Ellen Brennan 
1659 Ocean Front Walk #102 
Santa Monica, Ca. 90401 
Ph. 310..393-1900 

• 

• 
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. OUR TIMES: Dana Point • Laguna Beach • San Clemente • San Juan Capistrano 

ORANGECOUNTY !!i4~ 

Sensitive 
Zone Can 
Get Runoff 
• A state water board ~ues a controversial 
decision on the 800-home Irvine Co. 
project above protected Crystal Cove. 

By JANET WILSON 
TINES STAff WIUTU 

Overruling the recommendation of its regional staff, a 
ltate water board has detennined it is lepl for the 
Irvine Co. to drain runoff from a new development into 
creeks that Oow across pristine Ctystal Cove State Park 
beachet, reignitins criticism of the controversial proj
ect. 

The decision comes a week before the California 
Coutal Commission is scheduled to decide whether the 
SOO.bome development needs further replator:J re
new, a step that could delay construeticla. 

Tbe state Water Resources Control Board backed the 
Irvine's Co. request despite a recommendation by the 
Santa Ana Regional Water Quality Control Board tbat 
the Pac:ifie Ocean off Crystal Cove is biololica1l1 
lignificant and protected 1mder the 1997 California 
OceanPian. . 

A high-ranking attorney for the atate water board 
determined that the ocean plan was inelevant becaue 
runoff from the new homes would drain into two creeks 
that spill across the beach, not directly into the lea. 

'-~'be Ocean Plan • • • does not apply to Inland · 
discharges of waste, and this project is inland of the 
ocean." said Craig Wilson, assistant chief coWllel for 
the atate board. "If they were putting the entire amount 
of their discharge into a pipe and transportins it dinlctly 
into the ocean, then one could argue the Ocean Plan 
would apply. That's not the issue here." 

Based on the legal opinion. the regional water board 
reversed Its recommendation and issued the waiver 
requested by the Irvine Co. 

Environmentalists are crying foul over the decialon, 
saYing high-powered attorneys for the developer helped 
the state find a loophole to quash the agency's quelt.ioDII 
about how the project will affect water quality. 

Across Southern California, concerns are fi'OWiDB 
about urban runoff from lawn ferUJFrs. pet wute, 
battery oil and other pollutants into storm draina. which 
caues major coastal pollution. On the Crystal Cove 
project, the U.S. Environmental Protection Agency and 
the Fish and Wildlile Service have railed questions 
about the effects nmoff from homes into the creek.t will 

lu• AnQrlrt «!~~~~:• I 

RUNOFF: Some Left Angry 
ContiaiHJII from B1 
have on species downstream. 

Grading for the upscale develop
ment is underway on the hillsklea 
above the .tate park. between Co
rona del Mar and Laguna Beach. 

''We're just incredibly shocked 
that the state board would, IDlder 
political pressure, come out and aay 
it's OK to pollute If you empty into 
a creek first, but it's mega! if you 
nm it into a pipe through the 
ocean," Aid Garry Brown. head of 
Orange County Coastkeeper, an 
affiliate of a national environmental 
group tbat moniton key bodies of 
water. . 

WiboD, the atate board's assist· 
ant chief counsel, said he knows the 
Ocean Plan law far better than any 
private attomez. and that his ~ 
sion was based not on a loophole. 

Irvine Co. apokeaman Paul Klan
hold declined to t:ornme~tt on the 
water board waiver but dismisled 
any allegation of political pressure 

as==· aaid they lpoke 
with Irvine Co. repreii!'Jltatives but 
did not feel they were inappropri
ately ~ They said it was 
the first time they could recall 
making a decision on a develop
ment tbat wiU affect. a IIJlflCiall1 
protected ocean area. 

There are 34 litel along the 
California coutline conlidered 10 
biologically lipificant that they 
deserve ema protection. Cryatal 
Cove is one. The state~ inc:ludes 
one of the largest remaining pieces 
of natural coastal terrain in 
Southern california. It containa 
large natural reef'a. and dolphina 
have been observed birthlllg in 
cove waters off the beach, accord
ing to local marine biologist.L 

In the put. Irvine Co. oftida1s 
have said that while there will 
undclubldy be lOme nmoff, the 
project ill a aophisticated, envirOn
mentally IOUDd one with atensive 
measures for protecting wildlife and 
water. For instance, a detention 
basin midway up Muddy Cnlek will 
bold back larRe volumes of water 
during rainy ae.asoo. allowing for 
slower, aafer release into the Pacific. 

Irvine Co. officials also aay using 
the creeka for drainage rather than 
pipes will allow much of the nmoff 
to eeep into the earth rather than 
hit the beach. 

OfficiaJa of the regional water 
board. whose recommendation to 

deny the Irvine Co.'s request was 
overruled by the state board. said 
they have no problem with the 
decision. In an effort to address 
their concerns about the quality of 
the ocean water, staffers said they 
have asked the Irvine Co. to aet up, 
a monitoring program. 

But they acknowledged that if 
problems with water quality arel 
found after the homes are con· 
structed and aold, it could be up to 
local water officials to take care of 
it not the developer. That means 
~yers could be left with any 
cleanup billa.. 

"That 11 true," said Joanne 
Schneider, environmental control 
manager for the Santa Ana area 
board. 

CAUFORNIA 
COASTAL COMMISSION 

'The Ocean Plan • • • do 
not apply to Inland 

discharges of waste, an 
thfs project Is Inland of tl 

ocean.' 
CRAIG WILSON 

Stale wa1er boarrl•aomey 
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LAWYERS FOR ~rAN WATER\0) ~ ~ ~ ~ ~ ~ ~ 
l_ffi JUL 21 2000 July 20, 2000 

CALIFORNIA I 

Via Facsimile (Without All Exhibits) a11d U.S. Mail (With ~Af1».l COMMISSION 

California Coastal Commission 
Teresa Henry, 
District Manager, 
California Coastal Commission 
200 Oceangate 
Tenth Floor, Suite 1000 
Long Beach, CA 90802 

Re: Appeal No. AS-IRC-99-301 

Dear Commissioners and Ms. Henry: 

The following sets forth preliminary comments on behalf of the Orange 
County CoastKeeper ("CoastKeeper") regarding conformity of the proposed 
. development (referred to herein as either the "Crystal Cove Development," 
''Development," or the "appeal area") with the Newport Coast certified Local 
Coastal Program ("LCP''). CoastKeeper idtill in the process of reviewing the 
documents prepared by consultants ofTIIIIrvine Company and/or the Irvine 
Community Development Company (collectively referred to herein as "TIC"), 
and reserves the right to supplement this letter prior to the California Coastal 
Commission ("CCC") hearing on this matter. In addition, CoastKeeper 
incorporates by reference the documents and videotape it has already submitted 
to the CCC. CoastKeeper also incorporates the comment letter submitted by the 
League for Coastal Protection. 

I. POSITION OF COASTKEEPER. 

CoastKeeper is not necessarily opposed to the Crystal Cove Development. 
However, CoastKeeper is deeply concerned with the impacts from the 
Development on the Crystal Cove Area of Biological Significance ("ASBS"), and 
all tributaries to the ASBS including, but not limited to, Los Trancos and Muddy 
Creeks. 

This letter addresses five areas of primary concern to the CoastKeeper: 

1) The prior and current monitoring of water quality impacts performed by 
TIC's consultants is inadequate; 

2) The increased volume of runoff from the Crystal Cove Development will 
render the Development not in conformity with the LCP's Environmentally 

~ 
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Sensitive Habitat Area ("ESHA"), Runoff, Erosion, and Sediment Policies; 

3) There will be direct discharges from the appeal area into the ASBS; 

4) Significant sediment impacts will occur from construction activities, which 
have not been considered and are not in conformity with the LCP; and 

5) A less environmentally damaging alternative would be to increase the size of 
the basins, which would mitigate both construction and post-development 
impacts. 

II. FACTUAL BACKGROUND. 

A. The Crystal Cove Development. 

Beginning in 1988, TIC undertook a massive development (the "Newport 
Coast Development'') of property adjacent to and draining into Crystal Cove. 
The Newport Coast Development proposes to turn approximately 10,000 acres of 
untouched land into two golf courses, thousands of very large residences, 
thousands of Marriott Destination resort accommodations, a private recreation 
center, and 2.66 million square feet of commercial development in 12 phases. It 
contains several canyons, including Buck Gully, Los Trancos, Muddy, Moro and 
Emerald Canyons. The "Crystal Cove Project" constitutes Phases IV-3 and IV-4 
(which includes seven Planning Areas: 4A, 4B, 5, 6, 12C, 12E, and 12G) of this 
massive Newport Coast Development. The Crystal Cove Project would develop 
approximately 1,000 acres with a proposed 635 single-family residential units, a 
private recreational facility, associated roadways, and drainage channel 
modifications. 

The Crystal Cove Development includes mass gradin~ backbone 
infrastructure for future development and approval of Vesting Tentative Tract 
Map 15546 in Planning Areas 4A, 4B, 5, 6, 12C, 12E, and 12G. Within the 
Development, there exists approximately 7.05 acres of Federal jurisdictional 
waters and wetlands. The Development proposes to fill 2.49 acres of these 
jurisdictional waters and .23 acres of wetland habitat. The Development 
proposes 22 million cubic yards of cut, 24.7 million cubic yards of fill, 13.1 
million cubic yards of grading for remedial earthwork, and the fill of 36,000 feet 
(approximately six miles) of Army Corps of Engineers designated intermittent 
and ephemeral drainage for Muddy and Los Trancos Creeks a:1d their tributaries. 

B. Watersheds Affected by the Project. 

The Project includes and would adversely alter the entire Muddy Canyon 
watershed between Signal Peak and Lower Wishbone; all of the drainages 
associated with Upper Wishbone; several small tributaries along the southeastern 
slope of Los Trancos Canyon; and the extreme upper end of Moro Canyon. 
According to the U.S. Environmental Protection Agency ("EPA"), the Project 
would "completely eliminate all of the functions provided by {the]6 miles of 
streams including functions such as surface water storage, energy dissipation, 
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nutrient cycling, retention of particulates, maintenar:ce <;>f charact:ristic plan and 
animal community, ground water recharge and hab1tat mterspers10n and 
connectivity." (See September 24, 1999, letter from EPA, attached hereto as 
Exhibit 1.) EPA also noted: 

(I d.) 

[The Crystal Cove] watershed is one of the last relatively unaltered 
drainages within Southern California. The various hydrogeological, and 
plant and habitat functions performed by these tributaries are essential to 
maintaining the integrity of downstream and coastal watersheds region. 
Loss of these first order tributaries creates downstream impacts including 
increases in peak flow, increased sediment runoff, decrea5ed nutrient 
uptake and degradation of habitat. 

C. Crystal Cove. 

All of the Project's urban and stormwater runoff would drain into Los 
Trances Creek, Muddy Creek, and culverts, all of which empty into Crystal Cove. 
This is in addition to the urban and stormwater runoff from the entire Newport 
Coast Development, which also is proposed to drain into Crystal Cove. 

Crystal Cove has long been recognized as a precious part of California's 
aquatic resources. In fact, Crystal Cove is such a precious aquatic resource that 
in 1974, in recognition of its ecological value, the State Board designated the area 
of the Pacific Ocean within which Crystal Cove lies as an ASBS. "Areas of 
Special Biological Significance are those areas designated by the State Board as 
requiring protection of species of biological communities to the extent that 
alteration of water quality is undesirable." (In the Matter of the Petition of Marina 
County Water District, Order No. WQ 82-2, March 3, 1982.) An ASBS designation 
prohibits discharges of waste to the ASBS because " ... certain biological 
communities because of their value or fragility deserve very special protection 
consisting of preservation and maintenance of natural water quality 
conditions ... " Moreover, Crystal Cove is the largest ASBS in the entire State of 
California. 

Crystal Cove is al:;o designated for special ecological protection as part of 
the irvine Coast Marine Life Refuge by the California Department of Fish & 
Game. F&G §1580; F&G §10912. As one of 13 marine life refuges along the coast 
of California, this designation is further evidence of Crystal Cove's significance 
as an aquatic resource. 

In addition, Crystal Cove is one of only two sites along the Orange County coast 
that Pacific Coast Bottlenose Dolphins (Tursiops truncatus) frequent when they 
are preparing to give birth to offspring. (See January 2, 1996 and May 27, 1999 
letters from Dennis L. Kelly, Professor of Marine Science, Orange Coast College 
and Director of the Coastal Dolphin Survey Project, to Kenneth Mitchell and 
Mary Nichols, respectively, true and correct copies of which are attached hereto 
as Exhibit 2) In fact. a new dolphin behavior- the "birthing cycle" - has been 
observed at Crystal Cove, numerous time5, and almost nowhere else on eJZrth. (ld.) 

•••• 
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As acknowledged by the State of California Department of Parks and Recreation: 
"[the dolphins] use of this "safe" haven [Crystal Covel to birth their young 
genuinely qualifies the location as significant to the local population." (See 
February 13, 19% letter from Jack Roggenbuck, District Superintendent 
Department of Parks and f,ecreation, Orange Coast District, to Dennis L. Kelly, 
Professor of marine Biology, a true and correct copy of which is attached hereto 
as Exhibit 3.) That this unique birthing cycle has been observed at Crystal Cove 
provides further evidence of Crystal Cove's significance as an aquatic resource. 

III. PRIOR AND CURREN1 MO.•HTORING OF WATER QUALITY 
IMPACTS PERFORMEC BY 1IC CONSULTANTS IS INADEQUATE. 

LCP Policy No. E provides 1at •·: a} water quality monitoring program 
shall be submitted to the Region. I V atet Quality Control Board prior to initial 
implementing approvals for the g 1i course, for the purpose of monitoring runoff 
entering the ocean as well as the r:. rii n corridors." The monitoring program 
that has been performed and is currently being performed is inadequate fer 
several reasons. These reasons are partially set forth in two letters from our 
consultant, Richard Rollins, of the Watershed Advisory Group, copies of which 
are attached hereto as Exhibit 4. We refer you to these attached letters and, in 
the interest of brevity, will not repeat those comments here. However, a few 
additional comments are noteworthy. 

First, each and every monitoring program pertaining to the Development 
has been performed by a TIC consultant, rather than a neutral or objective 
consultant. Second, none of these monitoring programs, nor their results, have 
ever been peer reviewed. Third, each study has been narrowly scoped to focus 
on certain specific issues. This has resulted in the absence of study of certain 
other important issues (e.g., impacts from construction activities, discussed 
below). This has also prevented the reviewer from having a complete picture of 
the overall impacts from all disciplines, e.g., bi )logy, hydrology, geology, etc., 
from the entire Development. Accordingly, CoastKeeper believes the CCC 
should require its own monitoring program, with ar objective consultant, as it 
did with the Treasure Island project. 

IV. THE VOLUME OF RUNOFF FROM THE SITE RENDERS THE . 
CRYSTAL COVE DEVELOPMENT NOT IN CONFORMITY WITH 
THE LCP'S ESHA, EROSION, AND SEDIMENTATION POLICES. 

As set forth in the comments from Michael Drennan of Montgomery Watson, a 
copy of which is attached hereto as Exhibit 5, it is becoming widely recognized 
that the greater the increase in impervious cover from .1 development, the greater 
the amount of impacts to the hydrology, habitat structure, water quality, and 
biodiversity of aquatic systems. (See The Importance of Imperviousness, from 
Watershed Protection techniques Vol. 1, Mo.3- Fall1994, by Tom Schueler, 
Center for Watershed Protection, p. 1). "The many independent lines of research 
... converge toward a common conclusion- that it is extremely difficult to 
maintain predevelopment stream quality when watershed development exceeds 
10 to 15% impervious cover." (!d. at p. 4) 
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TIC's own consultants report that annual average storm water runoff 
volume in this watershed is expected to increase by 60 percent due to increases in 
paved areas (Exponent 2000), and that the Development will double the runoff 
into Muddy Canyon and increase the duration of the storm water flows due to 
detention of storm water (LSA Associates, Analysis of Coastal Drainages and 
Wetlands- Comparative History and L1kely Future Habitat Conditions in Muddy 
Canyon, prepared for Irvine Community Development Company, April 20, 2000). 
This far exceeds the 10-15% threshold for impacts to the streams such as Los 
Trancos Creek, Muddy Creek, and their tributaries. This doubling of the volume 
of runoff into Muddy Canyon renders the Crystal Cove Development not in 
conformity with the following LCP policies. 

A. Category" A" and "B" Environmentally Sensitive Habitat Area 
Policies. 

LCP Policy No. D, Category "A" and "B" Environmentally Sensitive 
Habitat Area Policy, No. 1, mandate that "the natural drainage courses and natural 
springs will be preserved in their existing state." Neither this language ncr any other 
language in Policy No. D limits this mandate to "physical" changes to the natural 
drainage courses and natural springs. Moreover, the CCC approved the LUP 
subject to the condition requiring that "environmentally sensitive areas policies 
to ensure that the ... rate of run-off in streams and gullies associated with 
development does not cause excessive siltation and impacts on the off-shore 
environment." (CCC December 20, 1999, Staff Report, p. 10.) 

As set forth above and in the attached comments by Michael Drennan, 
increasing the runoff in the watershed by 60%, doubling of the volume of runoff 
in Muddy Canyon, and sustaining the peak flows for a significantly longer 
period of time than natural peak rates will clearly preclude the Development 
from preserving the natural drainage courses in their natural state. Indeed, TIC's 
own consultants admit that Los Trancos and Muddy Creeks will change from 
epheme;al to perennial streams. (See e.g., LSA Associates, Analysis of Coastal 
Drainages and Wetlands- Comparative History and Likely Future Habitat Conditions in 
Muddy Canyor., prepared for Irvine Community Development Company, April 
20, 2000; Haglund, Thomas R., Considerations Regarding Riparian Habitat 
Expansion, prepared for Irvine Community Development Company by San 
Marino Environmental Associates, April2000.) As explained more fully below 
under the Erosion and Sediment sections, the increase in runoff will also "cause 
excessive siltation and impacts to the off-shore environment." It is thus clear that 
the Development does not conform to this LCP policy. 

B. Category "C"" Environmentally Sensitive Habitat Area Policies. 

The Crystal Cove ASBS is considered a Category "C" ESHA. LCP Policy 
No. E, Category "C" Environmentally Sensitive Habitat Area Policies provide· 
that the protection of water quality in such marine resource areas is "provided by 
the LCP Runoff Policies and will be reviewed by the Regional Water Quality 
Control Board in conjunction with ... coastal development permits." Here, the 
Santa Ana Regional Board has refused to review the revised Development. (See 

• 
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July 14,2000, letter from the Regional Board to Roberta Marshall, attach~d_hereto 
as Exhibit 6.) The CCC should therefore ensure that the LCP Runoff Pohaes are 
applied in a manner that is protective of the Crystal Cove ASBS. By doubling the 
volume of runoff into Muddy Canyon and increasing the duration of such runoff, 
the water quality of the Crystal Cove ASBS will be severely impaired. 

The intent of the LCP regarding erosion policies is clear: "Marine water 
quality will be protected by ... means of erosion control techniques to slow 
runoff so that habitat areas are protected from flows significantly in excess of 
natural rates of flow." LCP, p. 1-2.7. LCP Policy I, Erosion Policies, No.1 state 
that post-development erosion rates shall approximate the natural or existing 
rates before development. Here, not only has TIC failed to propose erosion 
control techniques to slow runoff, but runoff as a result of the Development will 
double in Muddy Canyon and increase the runoff in the entire watershed by 
60%, significantly impairing marine water quality. Clearly, this contravenes the 
intent of the LCP Erosion Policies. 

The Erosion Policies are not limited to policies on post-development, 
however. Rather, the erosion policies dearly also encompass grading or 
construction activities. Most notably, Grading Policy No. L-2 states that 
"Grading allowed between October 15 and April15 shall be subject to the 
Erosion, Sediment, Runoff, and Grading Policies herein and the provisions of the 
County of Orange Grading Code." A similar policy statement is found in Policy 
No. l-4, which states that "For grading and construction commencing in the period 
from October 15 to April IS, erosion control measures will be implemented in 
conjunction with the project in a manner consistent with the County of Orange 
Grading Code. Additionally, Policy No. 1-3, states that "Erosion control devices 
shall be installed in coordination with clearing, grubbing, and grading of 
upstream construction; the Grading Plan shall describe the location and timing for 
the installation of such devices .... " Thus, the erosion policies clearly cover 
construction activities, as well post-development impacts. 

C. Sediment Policies. 

LCP Policy J, Sediment Policies, No. 4 states that "sediment movement in 
the natural channels shall not be significantly changed in order to maintain stable 
channel sections .... " As set forth above and in the attached comments by 
Michael Drennan, increasing the runoff in the watershed by 60%, doubling the 
volume of runoff in Muddy Canyon, and sustaining the peak flows for a 
significantly longer period of time than natural conditions will "significantly 
change" sediment movement in the natural channels. This in tum could prevent 
maintenance of stable channel sections. Moreover, as explained below, and more 
fully in the attached Richard Rollins comments, high levels of sediment 
concentrations from the construction site have already impacted the receiving 
waters, and can be expected to do so from the appeal area . 
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D. Runoff Policies. 

LCP Policy K, Runoff Policies, No. 1 states that "Peak flood rates of storm 
water flows in the major streams shall not exceed the peak rates of storm water 
runoff from the area in its natural or undeveloped state .... " We refer you to the 
attached comment from Michael Drennan as to how the Crystal Cove 
Development is not in conformity with this requirement. 

E. Grading Policies. 

As mentioned above, LCP Policy L, Grading Policies, No. 2 states that 
"Grading allowed between October 15 and April 15 shall be subject to the 
Erosion, Sediment, Runoff, and Grading Policies herein and the provisions of the 
County of Orange Grading Code." Thus, the LCP's Erosion, Sediment and 
Runoff Policies specifically apply to construction activities, as well post
development activities. Policy No. L-4-a states that "Runoff from the stockpiled 
area shall be controlled to prevent erosion." Policy No. L-4-c states that "Except 
for necessary drainage improvements and/or erosion control modifications, no 
materials shall be placed within the 100 year flood-plain of coastal waters and/or 
streams." 

CoastKeeper refers the CCC to the discussion below regarding 
CoastKeeper's deep concern pertaining to impacts from the construction phase of 
the Development and the CoastKeeper's request for the CCC to take action 
pursuant to LCP policies, such as these Grading Policies, and the 1992 NPDES 
Generjll Permit for Storm water Discharges Associated with Construction 
Activities, to ensure these impacts are properly mitigated. 

V. THERE WILL BE DIRECT DISCHARGES FROM THE APPEAL AREA 
INTO THE ASBS. 

The Development contemplates discharges from the Crystal Cove 
Development directly into the Crystal Cove ASBS. This is supported by the 
Executive Summary of the Newport Coast Planned Community Revised Runoff 
Management Plan Hydrological Analysis, prepared by Tettemer and Associates in 
April of 2000. As that report states, in pertinent part: 

A total of 10 culverts (installed during the construction of PCH) exist 
under PCH. In the post-development scenario, the only PCH culverts which will 
discharge project storm flows will be the Los Trancos Canyon 9'x10' arch, the 3D
inch RCP below Drainage Area A, the 3'x4' RCB below Drainage Area Br, the 24" 
RCP below Drainage Area C, and the Muddy Canyon 6' x 8' arch. Refer to Figure 
2. Of these five culverts, only two, the 3'x4' RCB below Drainage Area Brand the 
24" RCP below Drainage Area C, are outside of the CC appeal area and are not 
proposed for alteration. These two culverts discharge to the ocean without 
passing through a tributary creek. However, as previously stated, these two 
culverts are associated with construction areas outside of the scope of the CC 
appeal. 

• 

• 
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According to this report, three culverts will continue to discharge directly 
to the Pacific after development in addition to Muddy and Los Trancos Creeks. 
Pre and post development flows are provided in Figure 2: "Proposed Runoff 
Management Plan Watershed Map," April 2000. The 100-year peak flo~ r~tes are 
indicated in the Table below with Muddy and Los Trances Creek flows mduded 
for comparison. Based on the post development flows, the direct discharges 
represent almost 12 per cent of the total drainage. 

Culvert Description Existi!li Flow Developed Flow 
30" RCP below Drainage 92 cfs 91 cfs 
Area A 
3'x4' RCB below Drainage 279 cfs 215 cfs 
Area Br 
24" RCP below Drainage 25 cfs 21 cfs 
AreaC 
Los Trances Arch Culvert 1637 cfs 1563 ds 
Muddy Creek Arch 960ds 952 cfs 
Culvert 

It also bears repeating that the Regional Board has refused to examine the 
revised Crystal Cove Development. (See July 14,2000, letter from the Regional ' 
Board to Roberta Marshall, attached hereto as Exhibit 6.) Thus, the Regional 
Board has failed to independently examine whether the Development will 
discharge directly into the Crystal Cove ASBS. 

VI. SIGNIFICANT SEDIMENTATION IMPACTS WILL OCCUR FROM 
CONSTRUCTION ACTIVITIES, WHICH HAVE NOT BEEN 
CONSIDERED AND ARE NOT IN COMFORMITY WITH THE LCP • 

Construction is considered the most damaging phase of the development 
cycle for streams and other aquatic resources. (See Muddy Water In- Muddy 
Water Out?, A Critique of Erosion and Sediment Control Plans, by Whitney Brown 
and Deborah Caraco, a true and correct copy of which is attached hereto as 
Exhibit 7.) Notwithstanding this fact, the documents submitted by TIC to the 
CCC fail to consider impacts from the Development's construction activities. 
CoastKeeper contends that the Development's construction activities will likely 
violate the LCP's ESHA, Erosion and Sedimentation Policies. This is based on 
CoastKeeper's contention that TIC has and is violating the 1992 NPDES General 
Permit for Storm water Discharges Associated with Construction Activities 
("Construction Permit") relating to Phases IV-1 and IV-2 of the Newport Coast 
Development. (See January 4, 2000, letter from Garry Brown to Irvine and other 
entities, a true and correct copy of which is attached hereto as Exhibit 8.) 

The Construction Permit includes requirements that the discharger 
maintain pollution control measures meeting Best Available Technology 
standards, as well as flat prohibitions on discharges which cause or threaten to 
cause pollution, or which cause or contribute to violations of water quality 
standards, including the prohibition against discharges of waste to an ASBS 
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contained in the Ocean Plan. TIC contends it is using Best Available Technology 
for Phases IV-2 and IV-3. Even TICs Best Available Technology must be failing, 
however; for CoastKeeper has evidence, including photographs and videotapes 
taken during site inspections, indicating TIC has failed to comply with the 
requirements of the Construction Permit, and is discharging stormwater 
containing heavy concentrations of silt and other pollutants, as well as non-storm 
water discharges containing high concentrations of chlorine and other pollutants, 
into Crystal Cove. (Jd.; see also videotape of stormwater discharges from the 
construction site at Phases IV-2 and IV-3, previously submitted to the CCC.) 
Despite these notifications by CoastKeeper, TIC violations continue. 

Existing TIC data also demonstrates that TICs construction activities at 
Phases IV-2 and IV-3 are in violation of the LCP's ESHA, Erosion and Sediment 
Policies. Indeed, one of TICs reports, which TIC never submitted to the CCC, 
measures sediment concentrations on March 5, 2000, which was during the 
construction phase of Phases IV-2 and IV-3, of 35,610 mg/L (35.61 grams/liter). 
This far exceeds the already liberal 2,000 mg/L background level estimated by 
another of TICs own consultants. CoastKeeper refers the CCC to Richard 
Rollins' attached comments, which provides a more detailed explanation of this 
data and its associated impacts. 

That TIC is constructing Phases IV-2 and IV-3 in chronic violation of the 
Construction Permit and LCP policies bears directly on TICs ability to meet 
these laws upon constructing the Crystal Cove Development. TIC's past and 
present violations of these law and policies indicate TIC could, and likely would, 
violate these laws for the construction phases of the Crystal Cove Development. 

The LCP contemplates implementing additional control of non-point 
sources "if necessary to comply with State, regional and County standards." 
LCP, p. 1-2.7. The CCC should therefore take action to ensure that impacts from 
the construction phases of the Crystal Cove Development will not violate the 
Construction Permit or the LCP's ESHA, Erosion, and Sediment policies. 
CoastKeeper has proposed below a mechanism by which to do that. 

By taking action to ensure impacts from the construction phase of the 
Crystal Cove Development will not violate LCP policies, the CCC would not be 
acting to "modify, adopt conditions, or take any action in conflict with any 
determination by the State Water Resources Control Board or any California 
regional water quality control board in matters relating to water quality or the 
administration of water rights." This is because any such CCC action would also 
ensure compliance with the Construction Permit (created by the State Water 
Resources Control Board) rather than conflict with it. The alternative proposed 
by the CoastKeeper would therefore meet the standard of section 30412 of the 
California Coastal Act. 

••• 
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VII. A LESS ENVIRONMENTALLY DAMAGING ALTERNATIVE WOULD 
BE TO INCREASE THE SIZE OF THE DETENTION BASINS. 

One of the conditions by which the CCC approved the LUP included 
"protection of environmentally sensitive resources by requiring that the least 
environmentally damaging alternatives are employed in development projects." 
(See December 20, 1999, CCC Staff Report, p. 10.) CoastKeeper is informed and 
believes that not all of the runoff from the Development is captured in the 
detention basins, and that the detention basins are designed only to detain the 
first 3/4 inch of the runoff from a rain event for the area directed to the detention 
basins, for a total detention capacity of 12-acre feet. 

In Michael Drennan's attached comments, CoastKeeper proposes a less 
environmentally damaging alternative to handle all of the runoff from the Crystal 
Cove Development. This alternative entails increasing the size of the currently 
proposed detention basins, and either treating the water from the detention 
basins or turning the detention basins into retention basins. By constructing the 
detention or retention basins to capture all of the runoff from the construction 
phase of the Development, the alternative would serve dual purposes: it would 
mitigate the impacts from both the construction phase of the Crystal Cove 
Development, as well as the Development at build-out (post-development). 

The Noble report confirms that detaining or retaining the runoff would 
not effect beach replenishment. Moreover, this alternative would not "modify, 
adopt conditions, or take any action in conflict with any determination by the 
State Water Resources Control Board or any California regional water quality 
control board in matters relating to water quality or the administration of water 
rights." The alternative would therefore meet the standard of section 30412 of the 
California Coastal Act. This is because, as set forth above, the alternative would 
also enfure compliance with the Construction Permit, the Municipal Stormwater 
Permit, and the Ocean Plan, rather than conflict with them. Indeed, the LCP 
contemplates implementing additional control of non-point sources "if necessary 
to comply with State, regional and County standards." (LCP, p. 1-2.7.) Thus, the 
CCC should take action to ensure the Development's construction phase and 
post-development compliance with the Construction Permit and the Municipal 
Stormwater Permit. 

The CCC should also take action to ensure the Development's compliance 
with the Ocean Plan. As explained above, such CCC action would not conflict 
with the any action taken by the Regional Board regarding the Ocean Plan, 
~ca~se the Ret,ional Board has refused to reconsider whether their prior waiver 
(fmdmg the Ocean Plan not applicable to the old project) covers the revised 
Development project. (See July 14, 2000, letter from the Regional Board to 
Roberta Marshall, attached hereto as Exhibit 6.) The State Board has taken no 
action on the Regional Board's refusal to reconsider the revised Development 
project. Thus, because neither the Regional Board nor the State Board have made 
a determination regarding the Ocean Plan's applicability to the current Crystal 
Cove Development, there is no Regional Board determination to conflict with . 
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VIII. CONCLUSION. 

The Crystal Cove watershed is one of the last remaining relatively pristine 
watersheds along Southern California. In light of Crystal Cove's designation as 
an ASBS and a Category C ESHA, and Los Trancos and Muddy Creeks' 
designations as ESHAs, the CCC should interpret the LCP Policies in the most 
environmentally protective manner to ensure that the Crystal Cove Development 
is protective of the water quality of these invaluable aquatic resources. By 
increasing the size of the basins, CoastKeeper believes the Development would 
accomplish this goal. 

Should you have any questions or comments, please do not hesitate to 
contact Kim Lewand, Richard Rollins, or Michael Drennan directly. Thark you 
in advance for your careful consideration of this matter. 

5~~ 
Kimberly Lewand 

cc: Ann Cheddar, Staff Counsel, California Coastal Commission 

• 
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UNITED STATES ENVIRONMENTAL PROTECnON AGENCY 

IIEGIOIIIX 

Ms. TeresaHenry 
California Coastal Commission 
200 Occangate, Suite 1,000 
Long Beach. CA 90802 

75 Hawthorne Street 
San Francisco, ca. 14105-3901 

UP Z 41UI 

RE: Proposed Crystal Cove Conununity Development Center, Muddy Canyon Cn:ek (Appeal 
II A·S-IR.C-99-301) 

Dear Ms. Heary; 

The U.S. &'Yiroomental Protection Ar;:DI::y (EPA) has revieMld The IMne Development 
Company's (IlC) proposil to fill approxjmltely2.181Cft:S ofj~oaal waters of the United 
States (watiD) for the purpose of deve1opiag a 9&CHae site into a rec:ri:ational facility, 63S 
single family resideoccs, and other amadticis. The proposed project will directly impact 36,000 
linear feet of ephemenl aad inten:iUttent drai.oa&cs (approximately 6.0 linear mnes of streams). 
Off-site, iadircct aad ommlative impacts tbal would occur to the clrai.oqcs downstream of the 
project site bave aot ,_ been caleulak:d. We have also leYiewed ltC's mitigation proposal 
(dated September 16, 1999). We ask the Commission to CODsi.der the ColJowiDa comments: 

Non-Compliance with the federal a.. Water Ad 
EPA n:Mews projects for CODSisUDcy with Sccdoll404(bX1) of the Clean Water Act. As 

stated in our earlier commeatts to the US Corps of'J';naineen Quae 4, 1999.Jetter, attadlecl), we 
do not believe tbal the proposed project bas minimal c:um.uladive impadl. nor has it been 
demoosttat.ed tbat the proposed project is the least eaWoamemally damaaina practicable 
alternative. 'l'badbre. we an: coo.cer.aCd tbat ~ ploposecl project violates the Clean Wak:r Act 
We request tbat a more detailed altemad.ws aulYJis be p:epand wbic:h c:::xamir.les opportunities 
for n:duciq 8lld. minimizing impacts to llqUid.c:-raourcea. "7 

Sigaificant Decndatloa 
ln SOuthern California, the lower onia-, he:ldwatea stJeams an: typically narrow, linea 

aquatic features and are pn:domioaatly iD.tamitfaJt or ephemenl. The proposed project will 
completely eliminate all of the functions provided by 6 miles of stJeams inclll<Wlg functions su 
as surface water storage, energy dissipation. nutrient cydiDg. retention of particulates. 
maintenance of characteristic:: plant and animal community, ground water recharge and habitat 
interspersion and connectivity. 

Among the functions provided by these cpheme:ral drainages an: their function as 
important habitat for sensitive reptile and amphibian species such as the spadefoot toad. coast 
range newt, California legless liZMd, and southwestern pond turtle. These tribdrib provide -- Prltttt'lt Oft 

a~ u.; 
\=> \' 
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- : ~ ... - - .- ' wildlife .00 seed d~ .00 olso provide shollow gn>Wld worer .ccharge that may "'Pport 

springs alo~ the coastal bluff. 

/ This watershed is one of the last relatively unaltered drainages within coastal Southern 
California. The various hydrological, biogeochemical, and plant and habitat functions performed 
by these tributaries are essential to maintaining the integrity of downstream and coastal 
watersheds region. Loss of these first order tributaries creates downstream impacts including 
increases in peak flow, increased sediment runoff. decreased nutrient uptake and degradation of 
habitat. We continue to be concerned that the downstream impacts from the proposed fill to the 
ephemeral network bave not been adequately considered. 

Inadequate Mitigatioa . 
We are concemed that the proposed mitigation is inadequate to offset the impacts to 

aquatic resources. First, there bas been no mitigatioa pmvi.ded for the downstream and 
cumulative impeets. EPA believes that the off-site mitigation proposed at the San Joaquin 
Marsh Mitigation Bank is techoica.Uy flawed and relies on artificial hydrology that is not 
--.. ·-'1 • . .. 
WIWUU Y susfa'llllll ' 

Most impol1antly, there is no mitigation proposed for the loss of over 6.0 linear miles of 
stream. The replacement WBkl's need to be provided on-site 'and need to offer in-kind 
replacement of fimctions that mimic the ephemeral system that is lost. While detention basins 
and seasoaahwtlallds may compensate for some of the on-site water quality tuoctions, they wiU 
not teplacc otha' fimctions including habitat support aoil export of orgaaic carbon for 
sustainment of the food web. We recommend that nc ~or mtumce otha' first order 
tributaries as mitigation. Lastly, all mitigation should pnMde adequate buffer ZODC$ and iDclude 
a discussion of success criteria. monitoring protocols, llld mainteDaoc:e and management of the 
si~ ' 

We encourage the Commission to ask for a more rigorous analysis as to why it is not 
practicable to avoid mote aquatic resoun::es. In addition, we would like additional assessment of 
the downstream cumulative impacts of the project and adequate mitigation to offset the project 
impacts . -; 

If you have any questions about theSe comments, you may contas:t me ( 41 sn44-I164) or 
have your staff contact Rebecca Tuden ( 41 sn44-1987). Thank you for your consideration. 

s i.ncerely. 

Nancy Woo, OUef 
Wetlands Regulatory Office 

'f •. --
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Janu.a.ry 2., 1.996 

Kr. Kenneth Mitc:hell 
California State Department of Parts and Recreation 
c/o Crystal Cove State Park 
8471 Pacific Coast Hwy 
Laguna Beach, CA. 92652 

Oear Mr. Kitchell, 

1 a. wz:itiq you out of ay conceru for Pac.tfic: Cout 8ot1:lcosa 
Dolphin (Tursiopa 1::~:\~.'Acatu a that utilise the nearshore waters off 
Crystal COve in a 94IZT apaci.al way. to fact, the way they_ utilise 
thia apecific coaatal. uaa 1a fo~: the 11Det iapart:.&Dt thi.DcJ t!Ut.t 
these dOlphins 4o - a ... ly reproductioa. CZ"J'Btal. CCYe 1.a aaa. of 
Ollly QIQ sit.aa alONJ tba oraav• Couaty c::oaet. tbat 4o1phirls fnqv.IIDt 
.ae. tbay ue prapariaq to gi va birth to offaprilUJ. 'file other spot 
ia far to the south at San Onofre State Park. 

Over t.b.e past 19 years t bava couclucted research on tha c:oaat.al 
Clolpbin populatioa of Orange CoUZLqr (see eaclosed report).. Du.rizlq 
that tiae I have made nwaeraa.a coastal boat. staney. of tba Ot:ange 
County c:out in seu"ch of pods (groups) of dolpbia. Althaw;A ray 
studeats and. t bave obsaned pods of bot.t.leno.. dolpbi.D.e at. al...ost 
every location along this busy coast, I bave o.baerved. t.bat several 
places alonq the coast are vez:y spacial to tba dolphiDa. Wbat t 
111ean by that is dolphins utilb.e a f• specific sites 1a ways that. 
are WNSUAl C:QIIPU"ed. to the reat of tba c:oaat. For irUstance, ll01:th 
Newport Beach,. liUDtiuc;rton State and Cit:y leaeh, aDCl Sol- Chic& 
State Beach are sites "bare tb.e dolphins slaw 4olm aDd begin 
uh:i.b:i.ting feedinCJ bebavior. ADothal:' aiailu site is San CleMD~e 
State Bead:l aad. Sa~~ Onofre Sb.te BMdl. 

1'ba 110st 1Dtereat.io.g aDd important bebavio:t' of the dolpbiml, 
however. ia reproductiOZl. DariAIJ birthiag dolphin pods usually 
atop c:oapletely and aeveD. to eight individuals (we suapact tb.ey ua 
fuales) will surround the f-..le giving birth. '1'My wtll c:t.nft. 
alawly alonq a c:cast. just offsbora, ..,.tt..aa fo~: aeve~:al boUI:"S 
awaiting the birth of the c&lf. Aft.enard, all of tbe dalp.biA 
present: will touch and ac:CQ~RVaa.y the calf far short periadla of tiaa 
as the 1110ther recovet:s fraa the birth. lA n.U.tMIIl ~ of 
studying and obaerviAtjJ these 4olplli.Da t baft obaerted UJ.a aaiqaa 
t>U..vior a.ic;rtlt tiaes. Sla of t.llaae eight u .. s. according to -r 
recorda, were riqtlt off Czoyetal Cove. The other two ti_. "ere off 
south San Onofre Stat.e Beach. 

It is lilY belief that Crystal c:cr...e repz-ucra.ts a •safe• ba9C for 
t.haae dolph~ when they are pet:~o~tnq this most ~~ant of 



behaviOrs. The clolpbi.ns are not 110lestecl at <:rrstal Cove or at San 
Onofre Sta'te Beach due to two difteiC'ent facts, iD cy opinion. OAe 
the b.wlal1 de!Uiity at these two sites tllllds to be very low. 
Secondly I believe, in the case of Crystal Cove, the lonq~taca 
resident~ there are very aware of tha dolphins and are careful nat 
to bother them (swim out or paddle out on a surfboard) while this 
behavior is going on. In addition to that the resident:s there b.ave 
been ver:y good abou't calling me whenever there has been a strandinq 
of dolphins at the beach at that location or when the animals ara 
exhibiting this birthing process. 

Tb.a reason 1 am co..1cex ned is due ta tha plans youl:' agency has to 
..,.. these lang-te:&:~~a 1. '!Sidents out:. of cr.,stal cave. 'l'hue 
res1dents have acted, ov·~r the years, as unofficial "wardens• of 
this tiny beacb area and of the local dolphin population. They 
repor't sittings of dol hin~ and strandinqs of dead dolphins to me. 
They report jet skier~ , -arassing dolphins and warn -people who visit 
not 'to 1110lest the dol,"'t. \ns when they are nearby. In recent years 
there has been increa.:. 4'# ;.i.ncidents of people (probably tourists 
but some residents as well) swimming out to try to toucb or grab 
dolph.i.os off north Newport .aeadl., Kunt1n;ton Beach, aAd Balsa Cbica 
State Beach. This doesn't happen at Crystal cove sirlca there an 
so many people watcbing and. ready to report. Informative signa are 
s~ply not enougb to deter this beba•io: by irresponsible people. 
I urge you and your agency to reconsider these plans in lieu of the 
potential damage tb.a.t mak1nq tbis area of tbe coast mora accessible 
to the general public could have on the local marine mammals. 

Sincerel'fr 

Dennis L. Kelly, Professor of Ma:ine Biology 
Ma:u:ae Science De·~arbllent 
Oranqe Coast Collage 
Director - The Coastal Dolphin Survey Project • 
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c; ~~~~~~T coz.~! 
M.oy21.1999 ....,_ o~,_ 
Mary Nichols r 
Seaewy ofNanaral Rcsourc:a 
1416 <f' St. Roam llll 
Sac:ramemo, CA. 98Sl4 

Dear Sa:rewy Nichols. 

I am writing you in rqards to the developmeot plans f'or Crysul Cove Swe 
Park - specifically with regards. to diC design and plms submitted by Mike 
Freed's 8fOUP- Resort Desip.. 

1 have bad a cbaDce to meet with Mr. Freed mel his associates on several 
occasions and have reviewed and comm.ented upon the plans £or the n:storation 
of tbe cottages a Crystal Cove aDd the etellion of 1. resort as they dt:velopecl. 

t wu most spccific:a.ily iD1eresfl:d. i.o this devdopment due to reseuda that I condua 
(the Coascal Dolphin SW'VCJ Project) em the caaual populaaiOil ofPac:ific Banlenose 
Dalrh'tt (Tun:i·~S tr.:r.c:=:::) th:.z Cr~ a.&. .ca. w. iw.v. .... dDc:o .... a Ulal me 
dolphmr. KW&Ily I.LM r.bis CO\'C for "birlbi.D&•. In tict we t.vc documaud a aew doipbia 
behavior • the "birrhiaa circtc" - \bU bas beat abserved • \bb loc:adaa. I8UDf:l'QUS times. 
ami almoa DOWUre filse Oil eanb. 

IJII:illine my concern when I beard of tbe plans f'of tbc conap n:staration md resort at tbis 
most sensitive loc:u.ion lklq dle entire Calif'amia cout. l immediacly C0JUC1CG uu:l 
wrOte letters td the local ~vcs ofCalif'omia Slue Parks iafbrmina them of our 
discoveries and my concerns for the dolphins. 

The long and the sbon ofit is tbis. 1 am vay satistl.ed with Mr. Freed. and Resort Designs 
plans for the rcs&oration of the cottages aNi the creation of the resort • with rqard to lbe 
dolphin population. He and his people have listened cuel'blly when I have spokeD with 
them and b:ave inc.l~ many of' my suggestions into daeir desip. l fCcl tbe dolpbiDs will 
be safe and ICtU&lly watched over ~Y ba:r.ed on tbaa pllas. 

1 urge you to consider this u you contemplate :approval of this project. 

l onJy ...,·ishcd ro bran <ldvucate of the dolphins.. I fed lhat 1 have ac:ccmplished this task 
and m writing you l ho~ that chis information •s of some use. I am sure this repraemsa 
Iough decision on your pan. I you need any funher infonnuion with regard to the 
dolphins ple~e feel free to contaa me . 



Fmally, 1 have endosecl a copy of a scientific paper 1 retently wrote documenting the 
dolphin •binhiaa c:ircle• behavior for your informabOD 1 plan to submit this article to rwo 
different journals in hope of getting it published. 

Sincerely, 

Dennis L. KeJiy, Professor of Marine Science 
Orange Coast CoUese 

Director ofthe Coastal Dolphin Survey Proj~ 

• 
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Mr. Kelly 
February 13,1996 
Pagel 

We have lifqua.ni aadfor rqer pauols every day of the year, am! feel staff em fill 
the reporting "'id oog: Ccystal Cove residems have moved. We have pauol radio1 that 
can lpeak. direc:t!.y with Ormp Coum.y Harbor Patrol for boatiag violatioos. We have a 
Waverunoer fur rescue and emorcement work at Ctysr.al Cove Swe Part. IS well IS two 
JO' pllrol vessels avaiJable from Newport Harbor. The Departmmt will require tbc 
operuor of the Historic Disuict to bave an interpretive prosnm to assist you with specific 
dolpi:Dl! o.c:tivicy. 

FOf mariDe mammal strandings, we roUow protoc:ols sa up by the Nl!ioual Mari.ac 
FlSberies Service. We would be glad to assist wirh this species' SCDSitMties and the 
Coastal Dolphin Sw-vey Project. and in informiag the public in the lbsalce of our lq
term. UDOiicial "warclc:aa" ofCryllll Cove. Tbae are., doubt aay ways to work 
topthlr to help make:: our deYelopmtnt project aad your Dolpbln Project 1'IIL1lUal1y 
suc:ccss6.tl. 

11mllb apia fbr voici.Dg your coucc:na. ICJOI.l have uty quesdoas our local 
contae:t is David Pryor, Raoun::e Ecologist a& (714) 141-1.566. 

cc: K.Joaes 
D. Tcoy 
ll Raybum 
D. Pryor 
M.Ealoa 
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WATERSHED ADVISORY GROUP 

May 111,2000 

Ulifornia ~onal Water Quality C Jntru! Board 
Santa Ana ~on 
3737 Main Street, Suite 500 
Riverside, CA 92501-}))9 

Dear Board Members; 

On behalf of the Ormge County Lvast.\.eeper, the following sets forth my comments on Dr. 
Richard Ford's Water Quality Monitoring Study Plan for Runoff from Crystal Cove/Newport 
Coast Phases IV-3 & IV-4 Project. 

t. Gencr:al Comments on the Plan 

a. Currency. The Monitoring Plan (Plan) provided is dated 12 January 2000 and 
approved for implementation by a letter from the EO of the Regional Board on 14 
January 2000. The~ has been no mention of the substantial loads of sediment 
deposited by winter 1999-2000 wet 'ftathc:r ftcnn in Crystal Cave as a result o£ 
development of Phase I on the lower elewtions of the hills that discharge to Los 
Trmcos and Muddy Creeks. This sediment deposition is heine incorporated into 
the current Plan's data set as a pre-a:istinc baseline condition, which is 
fundamentally inconsistent with the Plan's assumption that Crystal Cave is in a 
cum:ndy undisturbed or •natural• cu:tdition. No effort has bc:c:n made in the Plan 
to account for the degradation that bas already occurred as a result of this early 
phase of development. 

In addition, no effort has been made to account for the substantial historical ftcnn 
of recLaimed effluent from the golf course. Based on the Administrati~ Civil 
Liability Complaint No. ()().().42 ap.i.nst the Pelican Hill Golf Club, an average o£ 
over 2.6 million gallons of reclaimed W'ISte'll'ater treatment plant effluent was 
discharged indirectly to Crystal Can! by the Club per month. At a dischUF rate 
of almost 32 million gallons per ~. the potential ezi.sts for over JQQ million 
gallons of t~ated \Vastewater to ha~ bc:c:n fucharged to the Crystal Cove ASBS 
over the full operational life of the golf course. 

The Plan does not mention or account for these two important p~-e%1Stlng 
st~ors on the ecology of Crystal Cove nor have any modifications been made to 
the Plan which would adequately ~ these omissions in considering the 
addition of funher development related st~ssors to the ecosystem. The Plan 
should be updated to fully account for these ongoing activities which have and ~ 
likely to continue altering the .. baseline" against which the Study is supposed to 
evaluate future post-construction conditions. 

ll5q EL CAMINO REAL. SUITE 124 • -..E~LO rAIIK, CA • .. 01S 
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b. Control Area. The use of the Emerald Canyon site as a control area illustntes a 
fundamentally flawed premise of the study. The Purposes section of the Plan 
indicates that the data will be used to "assess differences among sites and to evaluate 
possible ecological effects of storm water runoff." (Page 3, item 9) To accomplish 
this evaluation, Dr. Ford and The Irvine Company or Irvine Community 
Development Company (collectively, TIC) are proposing to use an already 
degraded Emerald Canyon and receiving water (Emerald Bay) as a control for 
previously undisrurbed Crystal Cove tributary watersheds which are in the process 
of being permanently degraded by large scale suburban development. 

In the Ford Proposal (page 3), the ECU sampling station (control) is described as 
"Emerald Canyon, just upstream of Swanson Park swimming pool area and all 
Emerald Cove residences." Clearly, the downstream and marine "control" areas 
will already have been affected by altered water quality due to presence of housing, 
roads, and recreational facilities. Using an already degnded receiving water as a 
reference by which the degndation of another water body can be measured is, at 
best, a questionable experimental design. A1 worst, it is an attempt to obscure the 
magnitude of degradation that may be indicated by sampling results. 

c. Dilution is Not the Solution. In the Introduction to the Plan, Dr. Ford refers to a 
very limited study that he performed for TIC historically in suppon of TIC's 
development of Phase I of the project. The study purpons to demonstnte that the 
development has "had no significant adverse effects on water quality or marine 
ecological chancteristics of tbe Irvine Coast ASBS." 

What is actually meant by the phrase "no significant adverse effects?" That no 
effects were measured or observed? That effects that were observed but were !lot 
recognized or seen as significant? The previous Ford srudy is voluminous and a 
:letailed critical review is beyo11d the scope of this effon. However, three principal 
weaknesses render the previous Ford conclusions to be very limited in scope and 
application or simply incorrect. 

First, the study did not include effons to quantify concentntiollS of heavy metals 
like mercury, toxic organic compoUilds such as pesticides, or to measure physical 
effects such as changes in rates of sedimentation. So, !lot oruy was tile parameter 
list incomplete, but little or no information on toxic materials or physical effects of 
pollutants was coUected. 

Second, the minimal list of parameters that were measured were sampled in the surf 
zone and in deeper water where massive dilution by sea water made most 
panmeters undetectable by common analytical techniques. Based on these low 
concentrations, Dr. Ford concludes that there is no adverse effect. Give11 the high 
initial dilution of the Pacific Ocean, it would be surprising to conclude otherwise. 
This is especially true during storm event sampling when mixing in the surf woe 
will ensure rap1d and fairly turbulent mixing of runoff into the ocean water . 

• 

• 
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Over time, the cumulative load of nutrient and toXic ~ from the 
increasingly developed coast will create observable effectS. By continually moving 
the reference point to the conditioll.S of the last study or the last ten years time 
frame, the gradual, incremental process of degradation becomes imperceptible to 

the average observer. It does not mean, however, that no pollutants are ~ 
discharged or that no impacts have occurred. This is the same process by which 
the Mississippi River bas become an open sewer that creates a several hundred 
square mile dead zone in the Gulf of Mexico and by which many of the fiSh in San 
Francisco Bay have become toO toXic to rqularly consume. 

Third, time and spatial coverage were very limited. Sampling efforts only covered a 
few stations and either missed or only sparsely covered the Los Tran::os Creek 
watershed which bas been si&llificantly impacted by additional flows since the golf 
course was developed. Sampling was limited to discJ:eet grab or short term 
composite sampling. Little or no analysis of dry weather flows in the creeks was 
conducted. Since no continuous sampling was conducted. the sampling program 
likely missed the periodic discharges of wasteWater treatment plant effluent from 
the golf course storage and irrigation system. 

In summary, the Phase I Ford study overlooked most possible impacts and relied 
upon very dilute sampling to obscure any remaining impacts in order to report that 
the development "had no si&llificant adverse effects on water quality or marine 
ecological characteristics of the Irvine Coast ASBS." 

d. Commitment to Study Conclusions. In the third paragraph of the 
Introduction to the Plan, the statement is made: 

•Predictive evaluations by Ford {1999) and PBS&) (1999b<) indicale that these nmoff 
mana~t measure wiU be very effective, (sicl and that they will mult in no significant 
adverse effects on wale!' quality and ecological characleristics of the fmhwaler walerlheds or 
the adjacent marine environmenL The primary goal of the monib:lrin& studies described here 
will be to characterize and evaluale these potential effects. • 

This raises the question of how the poteDtial effects will be characterized and 
evaluated if the researcher does not e:.rpect to find any. Since Dr. Ford has 
committed his reputation to the prediction "that these runoff r:J1IIla&l!mellt 

measu.res ..• will ~ult in no significant adverse effects, • the question must be ask.:d 
as to whether Dr. Ford is sufficieody objective to conduct such a study. 

e. Loss of Water Quality and Ecological Reference Point. As indicated in the 
Introduction to the Plan, Crystal Cove has been designated as an Area of Special 
Biological Si&llificance (ASBS) by the State Water Resources Control Board in the 
1970's. Crystal Cove was designated as an ASBS because it represented a 
n:markably "un-degraded" site able to support remarkable populations of marine 
organisms. As such, the ASBS at Crystal Cove served as a relatively unaltered 
reference point by which all other similar stretches of Orange CoWlty Coastline 
could be compared when studies of human impacts were conducted. The fact that 
Crystal Cove has become the study •rea itself and an already developed (and 
then:fore, somewhat degraded) site has become the reference point indicates the 

e.1.. ~d. 
~ ~6. 
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magnitude of the loss of Crystal Cove as the only relatively undisturbed stretCh of 
coast in this part of the County. As indicated above, the present Plan does not 
contemplate documenting conditions before the development above Crystal Cove 
began. The Plan should be modified to document, to the extent possible, all pre
existing conditions at Crystal Cove so all degradation can be identified and 
practices modified to minimize permanent damage. 

2. Specific Comments 

a. The Plan anticipates elimination of chemical constituents from the analytical 
parameter list when non-<ietect results are repeatedly returned from the analytical 
lab (page 2, ,1). What about future introduction of these constituents by the 
human activities during and after development? Who determines which chemicals 
should be dropped? All current pa.ra.meten should be kept and the list should be 
expanded. 

b. The before and after control impact method evaluates pre· and post· construction 
impaCts (page 3, ,5, above "Project Management"). What happened to impacts 
durinc construction? When are impacts reported? What i.s the contingency plan 
when an impact i.s detected (e.g. erosion and sediment transport during snull storm 
events this last winter)? How are the original characteristics restored once an 
impact has occurred? 

c. Substantial portions of the water quality and toxicity elements of the Plan (pages 4-
7 and 12·13) are devoted to documenting dilution in surf zone. Most people already 
know that dilution occurs and that the dilution factor is large. More of the 
resources committed to this Study should be spent documenting sources of 
pollutants and effectiveness of removal hd!ll:£ discharging. 

d. There i.s a typographical error on page 9 in detection limit units. The correct unit 
should read .. at least 50 rtg/L (parts per trillion)" not 50 mg/L 

e. Parameter list (page 8) should be expanded tO include COD, Total petroleum 
hydrocarbons, and other indicators of pollutants from anthroprogenic sources like 
MBAS or other priority pollutants. Arsenic:, mercury, and selenium should be 
added to the metals analysis. 

f. Pesticides (page 9) should be sampled using suspended sediment techniques recendy 
developed by USGS. Hydrophobic: contaminants like pesticides end up on 
particles and often generate non-detection results (NOs) unless properly collected 
and extracted. 

g. Field evaluation of BMP section (page 8) i.s an ex post facto evaluation. What 
happens if removal i.s not sufficient to meet requirements? What are performance 
requirements? How were they set? What happens if the BMPs do not intercept the 
majority of contaminated water leaving the site? 

• 

• 

• 



• 

~ 
"""' "' :0 v-r ~~ 

~~ 

• ••• 

n•Lu~: ~ 
1 rdu:u~1 ~ ~.t 1~~.i? J:'fo i 1r~ &.~ a 

r r . •. t L If .. ~ .I. ~lt. t §_ li 

t ~=tl I I· 8 f. l ·I t B ., •. a. t .8 t j .§ ~ 
J. t t t H h r t! • . l t r. t . • ~I 
JLtit~"i •ti.fli' trt"; ta.Jil ~~ 
J.~~~· i L [t• ~ l i ~ a[ f a. 1 a. [ I r.r tt~& lt:11 ~~1 tr i · . It . rJ lflli"t i"[f~ &.tf il tt ':" 

J t ' [!Plh ~•it tn~ fJi H t~ 
( ~ l!J ~ht J!n ti~! Ll I i tl 
~ [Hlr't : 'U r!' '! f lr 
l ~r.·~"ll~ llJ .. t l~l h ' H! f •• 11r~.! tf.~ r-tl .. s i tl I 



------·----

Watershed Advisory Group 

TO: 
FROM: 
DATE: 
SUBJECT: 

Carrie Bluth and Jack Grey. California Coutal Commission 
Rick Rollins. Watmhcd Advisory Group ;tl 
20July2000 
Responses to Questions Raised in 19 July Telephone Conference 

This responds to two of the five areas for which Coas1al Commission staff requested clarification 
in yesterday's telephone coofereoce.. Specifically, what 1n1 the main issues concerning vaJidity 
of the Ford Studies and what arc Onmp County Coast Keeper's c:oru:ems related to the 
deposition of Jarse IIIIIOUIUS of sediment into the ASBS. Another related concern about direct 
discharges into the ASBS was addressed in a Watershed Advisory Group Memorandum faxed to 
the Coastal Commission yestcnlay. 

The following outlines proposed draft comments on the Fint Quarterly Report for 2000 of the 
Water Quality ud Marine Ecological Monitoring Studies for the Crystal Cove Development 
Project. (lQ2000 Report or Report) which bas been conduc:tcd for the Irvine Company (TIC) 
under the din:ctioa o£Ridwd F. Ford. For the sake of brevity, this set of tom11111:11ts will refer to 
sections of the COI1IIDeiiB on the proposed monitoring plan submitto:l to the SARWQCB 
(Regional Board) on or about II May 2000. This presat SCIIt of comments is somewhat limited 
in scope by the fact that the separate analytical ttpon bas llOl yet been fully reviewed in 
conjunction with the IQ2000 Report. Once the Analytical Report bas been more completely 
reviewed, an additional CClmllllell'lt leaer will be submitted to the Coutal Commission and the 
Regional ao.nL 

I. General Commeals on the Monitoriq Results Report 

. a) All of the Oear:ral Comments Section of the Watershed Advisory Group Leder 
sullmiual to the Rqional Board an~ beircby illcorponlted by sefacace. 
Addidonal COIIIIDelltl on the indicated topics follow. 

i) Cum:at Conclition.s- The IQ2000 Report makes no mendon of dJe ftiCt 
that a substantW put of the Muddy CGyon and Los Tl'IDCOI!I waaersbcds 
have been recently p1lded for new housing by TIC c:oocnctors raultins 
in ~ly increued erosion lild flow carrying a hip CODCefttl'ldoa 
of Total Suspended Solids (ovw 35,000 mWJ,... Cotton, Shires Repon. 12 
April2000). Funbcr, DO samplin& «analysis bas been coacludled of 
m:ycled wastewa~a trea~ment plaat effluent disc:barpd &om aolf 
courses directly« iDdirecdy iDto die ASBS. The IQ2000 Report bas 
made no attempc to accouut for those implcts iD order to evaluate whit 
conditioos would be in a i10il-deplded Cryslal Cow. lnsce.d, by DOt 
mentioninB these development related sources of larp IIDOUI\ts of 
pollutants, the Report attempts to inc:orpos11e the already dqp-adcd 
conditions of the c:rceks and the ASBS into the baseline data 5Cl as 
Wldisturbed blcqround. 

ii} As indicated earlier, the watenhed chosen as a control, Emerald Canyon 
and Emerald Bay, is already cootaminated. Wiler chemistry results 
indicate toxic levels of pesticides and heavy metals in several samples. 

•• 
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Watershed Advisory Group 

The millimal toxicity testing that has been conducted indicates cbron!c 
and aeute toxicity in the whole effiueut sample. Even a deep water 
marine sample is contaminated in Emcnlld Bay (Table 27, Sample EC2. 
I t :30 am, 6 Man:b 2000, exceedaoces ia dWolved lead and total and 
dissolwd copper). 

The IQ2000 Report disoounts dtae results as a '"special case" where 
'"This rust t1usb of ruuoft' fiom dtae developed areas ... appare:otly 
produced the levels [above the CTR w.rer quality acute critcrioD for 
Creshw.rer}of dissolved copper observed. .. (paac 17 of IQ2000 Report 
(breckcted information added)). In tiM:t, none of the events in this rain 
year ex.c:eeded even a 2 year 24 hour storm for this area which is 
approx.imately 2.0 inches (Fipn~ 31, NOAA Atlas 2, Volume XI). Since 
the 11rpst event measured this year wu 1:1.7 inches on S March 2000, 
this type of relatively small rain event '*' be expected on a ftequeat. 
perilaps aamual, basis. These chemistry results combiaed with tox.icity 
test results from Emerald Canyae KtWIIIy iodic:atc thl1 runoff from 
developed areas is pOOmtially toxic and tho same toxicity should be 
expected from the developments UDdaway at Crystal Cove. 

iii) Reliance oa Dilutioo- Evea thou&fl lipificaat q~&~~~tities ofiDXic 
pollu1antsue beina discharpd from developod areas aad toxicity 
studies confirm toxic levels of mltals IDII paticides ia those disc:blqcs. 
dilutioo aad turbulent mixiDs ia the Mf :JlCIGe is relied upon to ~tate tblt 
"'1bese nearshore praccsses help to pnM1t1t adverse effects of nmoft' oa 
tbe ldjaceDt marine eaviroameat." (pip 27 of 1Q2000 Report) In 
llldidoa to desipatioa as aa .. ANa of Special Bioloaical Sipifk:aace." 
tbe oft'shon: area of Cryscal Cove is also • "Uadcrwater SCifc hrlt" and 
a "'Mmne Life R.efbp" as desiplllld by tbe Califomia ~tlllllllllt of 
FISh aad o.me. R.eliuce upon dilutioa 10 midpre discllarp ofeaas of 
pollutaats per year into this seasitive reccriviaa ...... witt DOt. in tbe loa& 
run. prescnre the hip water aad sediment quality requiNd to mlintlia 
the 1'111111)' RIC:Uiational aad eco&op:allleaeficial uses iadicafcd by thae 
deli ....... 

iv) Foresbadowint of s&udy OODCiusioas- Deapite sipificaat aUIIlber of 
Wlfcr quality acursioas beyODd accepgble limits for pcrioda up 1D 24 
hours (Table 27,4 Simples EC.4:30 am. 12 February to 7:00am, 13 
February 2000, exc:eedaac:cs ia 1Dial aacl diuolved copper). 111111 at least 9 
aaimal ShMiies showing statistically slpificaat toxicity in the disdwp 
the Report c:oocludes: '"Based on the evaluations completed thus far, the 
results of dtae toxicity tests pro¥ide further confirmation that 
fiesb....u:r 11'111 aearsboft: marine babitats uaociated witb Muddy 
Caayon aad Los Trmcos Canyae Wltarsheds were affected litde, if at 
all. by the chemical CODStituents of storm 11'111 dry-wadter runoff during 
the period January-Marc:b, 2000." (pqe 29 of IQ2000 Report) 

.. ....:. 
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b) Fundamental Desip Flaws oftbe Study 

i) Neglects Chronic Wakr Quality Objectives for Toxic Pollutants- The 
IQ2000 Report focuses only on acute limitation cxceedances and makes 
oo cffon to evaluate tbe analytical results of stonn flows for exc:eedancc 
of chronic: limitations (CCC). Situations where discharges exceed tbe 
CMC (acute limitations) for toxic: pollutants ~R malogous to mixing 
zones. The US EPA specifies that where a mixing zone exists, "the areal 
extent and c:onc:entra&ion isoplcths of the mixing zone must be such that 
the I hour average exposure of orpnisms passing through the mixing 
zone is less than the CMC.ft (Techlrical Support I>oc1.uMntfor W'aler 
Quality-based Taxies Con~rol, EPA/SOS/2-90-00, March 1991, "TSDft, 
page 71 ). Since there are many iDStances where ex.ceedances of 
freshwater CMCs persist for several hours or even 24 hours from the 
fii"Sl OC:Cilri'CIIce, the chronic limitations becomes the relevant limit and 
the Repon should also identify exc:eedances of CCCs so that duration of 
those exc:cedances can also be evaluated. By the same reasoning. for 
marine conditions exc:eedanc:es oftbe 6 month median and the marine 
CCC limitations should be identified so duration of excc:edance can be 
determined. 

ii) Full List ofToxics in tbe CTR and tbe Ocean Plan Not Tested- One 
objective of the study is to "establish baseline or pre-developmcllt 
c:onditions of water quality, apinst wbic:b fUture measurements can be 
compared." This objective c:annoc be met if data is not present in die 
baseline database for all toxic:s listed ill the C1ll and the Oceaa PLan. 
Even if a compound is DOt expecad lo be praent in disc:lwps from less 
developed areas, it may be preseat onc:e developmeat oc:cun. Therefore. 
tbc fUll list of tox.ic:s from the CTR. and Ocean Plan should be Slllnpled 
and analymd at least onc:e per year so initial appearmc:cs can be 
idcatified.. 

iii) lnappoprille Analytic:al Methods Used -Ia .. DiiiZIDOII Soun:a in 
Runoff From the San Francisc:o Bay Reaioa"<Watenbed Prolection 
Techpjques.. Vol. 3, No. I, April1999, peps 614) toxicity lewis for 
Diuaooa are preseotecl ill Table 106.1. Lctbal conc:ealralions rup u 
low u ISO aWl- The analytical medlocl used by tbe Ford Monitorial 
Team hu a reponiDa limit (RL) ofSOO oWL and a cletecdoa limit of 160 
nr/L. Tbcrefore, a~ iadication in the results does DOt 
wamot that the sample is not lethal. The I Q2000 Report slates .. It is 
extremely sipific:ant that these 26 orpnophosphorus pesticide 
compounds were not preseot above laboratory reportinalimits for any of 
the samples taken in or offshore of Los Trancos and Muddy Canyons 
during runoff from the four stonns sampled. This is s1rong evidence that 
these COIIIpOWids did not rq»resent a problem in runoff from Los 
Tranc:os Canyon or Muddy Canyon during the stonn season of2000." 
(page I I) The fact that the RL for Diazanon is over 3 times the lethal 
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limit ~ts this com:lusion in the I Q2000 Report. 

iv) Toxicity Stvdics Are Not Valid Because of Lack of Species- .. Wbco 
toxicity tests ue requited iD order to llllke decisions rqaniias 
appropriate next steps ia a screeaiD& protocol, EPA recommends u • 
aa~a~m ... dlat daree apedel (for eumple. • vertebrate. u 
ii!Yert&brate., ad a plaae) IMI......,. for a millimsm of • yeu:." (TSD. 
page S9, (emphUis iD oripaaJ)) SiDce the present studies ue beiDa 
c:onductecl with oaty one orpnism iD fresh and one orpnism iD salt 
water, additional species should have been used aad should be used in 
future tcstiaa. This is c:speciaUy lrllie since toxicity has already been 
documeDted iD the miDimal testm& that wu rccently conducted.. 

v) Discoum:s Relevance ofTotal Conc:entratioGs- Tho lQ2000 Repoct 
mabs a clubiou.s distinetion between Total and Dissolved 
Coaceantioas of toxic Pollutants 1hat "most of the toxicity to aquatic 
orpnisms is produc:ed by the dissolved form oftbe !nice meWs. rubcr 
than the tobll recoverable form." This is a quc:sUouble distiDctioa Car Ill 
least two reuoos. First. the total recoverable llllllysis at::COUnts for boda 
pll'tic:le bouud aad dissolved compounds of a &ivco toxic matc:rial. so the 
dissolved concentratioa is coataiDed iD the total c:uacenuatioD rc:su1t. Ia 
flct. the EPA process by which the lppliclble limits ue cletermiDed 
iDcludes a1rlaslltor fldDr for the diaolvcd limit coavenioo to tbe uul 
limit. Seccacl, particle boUDcl toxic compo~mds c:aa be easily related 
iDto solutkm l.llldcr sliabdY dift'ennlllllbient WlliiF conditions such • 
widliD sediment Wlli:D these COIIIpOIIftds II'C iJa&csted by beotbic: 
orpailms or re-suspcadecl ia tbe _. columa by wave KtioD, tbe 
previously bouud toxica CID bec:cJme pelt oftbe diaoJved filcdoD. Ia 
c:oasiclerlliaa of die filet lllat I S6 of tbo 105 heavy metals results (tobll 
ICICO'IIerable form). or over 19 per 01111t oftbe samples lllalyzed.-.. 
exaedaaces (Ford ADalydc:al Report 2 June 2000, IIIF 21). die 
UIUIIIpliaD .. tbe toblllillCO-Ible form of toxic polluDats bas litdc 
toxic poeeatial is DOt pcotleCtM oftbo Marille Wildlife Ret\Jp. Tbis is 
c:oGfirmed by the r.tdlat ..... 9 iaaiiDca of diiCblrp toxicity have 
aJrady been doc:umeated by toxicity ...... 

vi) Cbroaic Toxicity Tat-The IQ2000 Report sugesll that cbnJaic: 
toxicity is Dot IIJIXOIIrillfe becule oftbe sbon duration of exposura to 
storm water nmotr. This is not '4lid because tbe intcDt of usiDs a meR 

SCRSitivc tat dwa IICUtc toxicity is to cletect potCIDtial toxicity of tbe 
discharge. Chronic tatin& CID iadicate tbe praalCCI of a toxic chemic:IU 
Ill sutHcuse c:oaccntratioas that may prove toxic Wider differcot nmoff 
condidorts. Or, c:hron.ic lettiag may iadiadc tbe pniCiftCC of. toxic 
c:ombinatioa of chemicals which may, by tbe:mselvc:s, be noa-toxic Ill 
prc:senf COIIC*IIl'llioas. Cbroaic toxicity cest.ins c:aa a1so indicate tbe 
praenoe of a toxic chemical that bas DOt ocherwise been detected 
because it was not beiDa aaalyzed for • 
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As already indic.atcd, none of the events in this rain year even exceeded 
a 2 year 24 hour return period. When storm events of greater magnitude 
occur, the concenttations of toxic compounds or the total mass 
discharged to the creeks aDd the ASBS may increase. If toxic: conditions 
already exist under the relatively mild nmotf conditions already 
experienced, then chronic toxicity test provides a wuniag that 
imerveDtioa to prevent actual toxicity in the ASBS may be warranted. 

Finally, chronic toxicity was included in the approved monitoring plan 
for the above or other reasons. If the t Q2000 Report authors object to 
the requirement to conduct chronic toxic:ity testing. why weren't those 
objections raised in the monitorins plan? By waiting until after 
unfavorable results an: returned to object to the test, the authors give the 
impn:ssion thai the procedure should be scrapped because of reasons 
apan from the merits of the test whicb were known well before the 
monitoring pia was drafted. 

2. Sediment 

a) One of the most glaring omissions iD the 1Q2000 Report is the complete absence 
of any mention of a several hundred acre constnlc:tioD site located in the Muddy 
Canyon and Los Trancos Watersheds. The pniiCDCC of this lqe baR soil area 
on a steep slope coatributes large quantities of fme sediment (also termed fines 
or wash load in various Irvine Reports) wbic:b coasist of silt and clay. In the 
Ford Reports, coacentl'ltiolt of7600 maiL to I 1.000 maiL Total Suspended 
Solids (TSS) wen~ measured downstrMn of coastruclion iD the Los Tracos and 
Muddy Cuyoa W...-sbeds. In tbe Cottoa, Shira Report (12 April2000). not 
initially pn>vided to the Coucal Commission. levels of 4SOO msJL to 3S,600 
maiL were measured in the Muddy Creek on Sand I March 2000 (a 
approximately O.S iach event DOt sampled by tile Ford team). Mlnpnllla and 
Sll'eebr (Crystal Coye Stormwater Ouality Evaluatjon Report. 14 Juae 2000, 
pap 36) sugest dill. becqround conccmtndons ill Muddy Creek are 
"approximately 2000 1llfll" TSS which iadicates dJII. up to 33,000 mall TSS load 
is attributable to the c:um:at coascruclioa pnctic:es of Irvine. lfthe multiple 
instances of heavy mec.ls exc:eedlmc:es an: related to hip suspended solids 
conc:eotnttions. u tbe IQ2000 Report sugests. thea these cons1niCtion ret.led 
mass loadiDp of suspended sediment would be a aood piace to st11rt ctfortJ to 
coaO'OI tbe pollutants entering dle creeks IDd tbe ASBS. 

b) Effects of Hip Suspended Solids Loading- The Chang Sediment Yield Study 
(May 2000, pip 16) stales dJII. "the development sites have several floodwater 
detention basins. Such basins are desiped to reduce the flood diJcharp but 
they are not desiped to detain sedi.mcnt. Fine Mdiments an: responsible for the 
muddy appearance of storm water; they do not settle in large quantities in such 
small floodwater detention basins." Therefore., the hip load of rme suspended 
sediments in Muddy IDd Los Tranc:os Creeks is not ameliorated by the proposed 
detention ponds and will have the effect of depositing silt and clay in the Cl"llek 

Page5 

• 

• 

• 



• 

• 

Watershed Advisory Group 

c) 

d) 

beds and in die ASBS. Using the only storm water Oow measumnents made 
dwing die entire course of all die studies performed. the Cotton. Shires Report 
C5timates that up to S.60 tons/hour of silt and day is delivered from Muddy 
Creek alone to dle ASBS. That rate is achieved dwiug a less than 2 year 24 hour 
stoml. During larpr storms dle fine sediment transpott rate could be expected to 
be hiaher. 

Almost all ofdle consultant reports produced for Irvine analyze pre-development 
coaditions and post«'velopmcot conditions. Consuuctioo bas been ongoing in 
tbc Los Trancos Wlllcrsbcd for at least a decade and will continue in this project 
for auother decade, more or less. Y ct. no Irvine report addressed the ion& 
middle or short la'm consequences of this continuous disturbance of steep slopes 
that is a nec:esury part of the Irvine buildiq prosnm. The oct result is that tons 
of silt and clay siad sediments an: bcinalllld will be delivered throu&b Muddy 
and Los Trancos Creeks to the ASBS fiom the Irvine c:onsttuctioa activities for 
the foreseeable fUture witbout benefitofaaalysis by aoy of !nine's COIIS!Iltants. 

Page 25 of the Noble Repon (Third Plll'ty lndepeDdent Review,l9 Juae2000) 
stater. that .. offshore samples (of sediment) are rmer thaD those on the belch. so 
appareDtly they have been sorted from the bMch marerial by wave lllld cuneat 
action.,. This indicates that the fme scdimeut may be deposited oa or IICaf the 
beach with the rest of the COII'SCf scdimcats (beKb sad. pavel. e.) but~ 
ICrion c:mies the fiDes out to deq)er water where they seale to tbe bouom. This 
.:celenlred rllfC of fine scdimenl depasitioa bu tbe effect of coveriDa roc:b IIlii 
reefs tbat have hislorically been tbe boldfast poiats for kelp. Anecdollli reporu 
fiorD local divers indicate tbatfcw, ifauy. oftheroc:b wltere ~re~p .... 
bistorically pn:scat in Cryslal Cove an: still visible lflroqb the sediment Tbe 
result is that kelp spores CIIDDOt aa.:h to. solid surface aad kelp c...at 
oaturally reeslablisb ll this disturbed locldioD. Siace the coaslniCtioo tbll pes 
rile to the hi&lt tldm.t loads is expecflld to coatiaue far iato ............. 
likelihood of reellllblisiUDg •lbrivina kelp populllioD appears I'IIDOIIL GMt die 
tid that coaaaiDmeat aad removal of die sulpiiiiMicd sodm.t fium CCliiSinli:OoD 
sites is feasible umalarp detatioa ponds or adler tlaiCDllnl altemati-., tbc 
c:ootinued dcpadadoa of the Marine Wilcllif'e Refuel is aot ~ 

3. Measures to Assure Permit Complilmce Throup Moaitoriq- N iDdic:lfed in dais 
Memorandum, the cumat stile of"moaitorin&" is not adeqUIIe to protect tbe crecb or 
the ASBS fium continuing dqp-adaDaa. 1'hcn are ways to use moaitoria& • a 1D11111S of 
IISIWina compliance widl permit condidoas. The medlods c:unmtly used by iDdusoial 
compuies to maiJ88t their c:ompliuc:e efforts widl good success geaa"llly my Oil peer 
review, auditinc. tnd aaCon:eable c:orrcctive 1Ctioa propams. As applied to 1be Cryslal 
Cove: project, such u ~h would include tbe followift& c:lcmeau. 

a) Use a technically qualifJc:d review panel to approve monitoring plans. raults. 
lllld interpre'tlllions. All Ktions of the review panel would be subject to public 
review IUid comment. 
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b) Goals of the permit requirements would be performance based (i.e., the 
discharge quality would have specific, well-defined limits, preferably numeric), 
and the mo"'itorin& program would be designed to measure the performance IS 

directly u pc:uible. 

c) When perfonnance pis are not met, specific actions are taken (i.e. construc:tion 
work stops) until corre~ive IH:tioDs are fully implemented. A performance bond 
can be posted to 1 uure ·omplianoe with this element. 

d) If performance req· ireme 1s are not met, the discharger must present acceptable 
comctive actions tg ·he re <iew panel within a short, set period (i.e. 30 days). 

e) Annual or more m. JU nt aut:its of the moaitorin& methods and results should be 
conducted to usure 'tiJ • the monitorioc prop11111 is ProPerlY carried out. 

4. Conclusion- Actual or potential damage is already occunina in Los Tnncos and Muddy 
Creeks and Marine Wildlife Refuge. The toxicity observed. II the Emerald Canyon 
sampling station indicates what the discharge will look like once Crystal Cove is 
developed. The hip TSS levels measunld in Muddy Creek indicate what runoff 
conditions exist under Irvine's current construction pnct.ic:cs. The combination of 
toxicity and bigb suspended sed.iJr:ent observed in Los TI'IIIICOS indicates the flow 
conditions that c:aa be expected u lhe lrviae development of Crystal Cove proceeds over 
the next several years with a mix.Un of COIISU"UCtion and completed development. 

Some mention of soun:c controls has been made for peSticides. The Wllcr!lbgi 
Protectioa Techniques article faxed to the Coastal Commission yesterday stiles '"It 

• should be DOted that resideatial source areas monitoriDt iDdic:atld dtat 'proper ue• ltiD 
produed fti'J llipl Dlauoa ............ wllu laltel dinldiolllweniCI'IIplllouly 
followed." 'Iherefonl. milncc on sourc:e <lOOtiOI is not a fuUy realislie approiCb unless 
an appropriate ~ IIIC8I\Ire$ are simultlaoously impJemcntcd. Ualess specific 
perfOI'IDIIIICe requirements with llpprOprille CulltiniJIIICYIDIIISUniS are incorponted into 
Irvine's permits, the Mm.ae Wildlife Preserve ASBS is libly to be temporarily aad 
pertlaps pormiDCIJtly depded. • 

• 
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Tablc 10G 1 Occurrence ol Dt<!llllUtl '" S.m Ft,utct<.L!l 

Creeks Spnnq 1995 Cootdmated Survey (N= lli 7l 
(Source Kmzn~Jison .1nd r.lumlcy 1'1'17) 

in da hiahl7 ap1cu!tun.l CCIIUII Valley of Clliforaia. 
llldwa'C..,.._dyinfluc:nc,cdbydadriftofdiariDaa 
ftomocdwd spayinc. 1:11 liaS... fruc:isco Bayrcrioa. 
diazinon was dciCCUJd in less than one half of l'lialll.l 
sampla, and 110 rainfall ample ca;cecdcd 100 Dfll . 

Dlull*l l...ftiMII 

<30191' 

3010 150'91 

1&0 10 300 ""' 

300 10 500 noll 

TCJdcJtyto ........ 
~ llonaiMIIIIfiiM 

Nat ......... 43 

NorMIIIII 29 

Lllhll4 tD 7 dllyla 18 

lelh1l wllhM 88 flouna 11 

1bo nut clllc*r of the saory iavolved utcasiw 
diui.noll umplia&IICI'OII the San Fnncixo Bay re. 
aion. New umpliaa!Mihocb llllde i& casiw 10 detect 
diaz.inon It bolt! lower levels and lower cost. The study 
tc.lm compiled bundncls of umplea, and dercctcd 
diazlDOA in raia'WIItl', urban nmotr, dry MIICber flow, 
c;n,ek sedilllalll, Wll1eWIIIIr efthlenl, and - till 
waws of San Prucilco Ba7 (Table 106.2). The hilb
c:st levels - found in stormWIIa' and dry walher 
flows in wtu creeks. Rainfall was initill.ly suspected 
as a majol' ~ ol diaziaoa, since previous ruean:h 
hlld fOUild l'lill.- c:ooc:ennrions IS hip IS 4,000 
nfil. 1'besc verr hip fcolcls. bowew:r, WCft eollecu::ct 

Diaz.inon-allorvulinelycleteclediaw.....,.. 
effluent. which was presvmably duo to indoor use IDd 
dispollal. Tmunect plants hid peal difficulty in • 
movina this s.oluble insec\ic:idc,IIICI i& frc:quently CIUIId 
the pants to flUIIIt !heir diluent toa;icity lellS. DiaiDOII 
lcvela in the wlllel' column of San Pnncisco Bay wa'C 
well below potential c:stuxine toxicity tllres.holds (30 
nfil chronic, 80 nell KUU~). It is wonh ncxina dUll die 
hi&hal concet~ttalions in the Bay wel1! aiiiiOSI always 
found aear urban aceb. 

'Bawd on die re&ional monicmna data. die IIIJdy 
lc.lm IIII1'0WCCl thcit focus to urban crc:eks. when: da 
pe11at poccmial for tolic:ity aislied. Tbc IC:IIdl b 
water.shcd s.ources of diaz.inoa lbal bepn ill camesr. 
Scanlin IUld Fens (1997) paformcd llllOmlled ..... 
pli•a of nmoff and dry weather t1ow in Castn:l Valley 
CIMk, a S.S ~milo rcsidmUal W1lltCIJhod ill 
Alameda Councy. Tbcy sampled 22 s&onns over rwo 
,_.. and cletecud diuiuon ill all OveiiCL TM -
SUiml coneetiU'IIloll- 343 lls/1 and ranpd r-90 
10 820 np'l. As 1nipa be expec:t.ed, hip diu.iDOII 
levels 'M!.I'C fouad duriDJ SpriiiJ stanDI wbeD apptica
lion rares WCft peiiCSL DiaiDOD coaccwaliollls allo 
tended tobcpa~~:riFilhldbeell dry roncvaal weeki 
bcfln die SIICII'm. 

T.1blc lOb :2 St.rnrnZlry ol 0tJLll10!1 Levf<ls (ncr I) from 0 ffr'fl'nt SourCPS '" !IJP 

SJn f'r:Jncr•,co tl.l i neqron (,1d,1pted I!O!IJ 1\ rlnl!'i'on .mel 1.7umrq 1 r.n -, 

'*'*""'-..... N ..... 
Allnlll' • •• ........ 23 -Dry ........ «< .. 
Cnlllc ......... ....., G 11 

San,_.;lau a., Iii to ____ .._... 
21 ·-.,. 

'...__ ...... ....,.. .............. _ ........ 
a a.......__..,... 

... , ... ........ 
• 33 - c30 

3,0110 c30 

• 2.1 

• cG.1 .. c30 

I Diuhlll ...... fn ...... flam .. c.n..YIIIilyfiiC&IIofta ........ f¥ .................. .... 
IIIOCIIIIIaol~lllgiW--hiS., ...... _..._....,...._...f¥ ......... ..,..,q. 

• ·---...... tiiiCIUdld. .. _ ., ................. dNpl. ,,. .... 
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Hipc:oactllllrlliopenisledfotsevenldayaafter 
stonnnndoftcllellc:eeded200ftl/l.la.-.Ldiu:iDoll 
levels dropped only SO pen:eat two days after aiiOIIIL 
SculiA IIIII feria (1997) COIIIpllled a-..._ f« 
Castro Vlllley Creek IIIII condudcd dDt 90 pa1:a11 ol 
the~ IOIId-delivered by ClonDWilea' I'IIDOft. 
l'bey .._.hided lbc maulold dillchlrpdby lbcc.t.k 
could be ICCOIIIIted by IIJIIIRW!DIIdy 0.3 perce1ll of 
cliazia.lppticd~illcbe ........... Tbisfild. 
ia& SUfiii:IIS dill it taka ~ tilde wuboff fA die 
lfiPiied diu:iDoll 10 produce lbc oblcned u.sa
~ 

Samplinc c:onlillued • small« aw:IIIDeN --. 
ScanlinllllllFeaacollclccedpbcarnplaiafiv._..ICif 
aw:hmcn&s wilhiaCaan Vlllley Cn:cktllariaaaaiap 
IIOml .,.. ia April atl996. The ... at~~~ 
levelJ(OUIIdialllllloceWmwaca(llloll839011pt,rup 

201-675 •rill - _., idr:elic:aJ 10 - - ia 
c.aro v1111cy Oeet. deiPte lbc r..:c diDqb eldl 
........ dill'eredlfl*ly iaperriou&~n~~,.n:aidalial 
ua. IIIII opea ..,_.. Thia .......... dull cl.ilraal 
1CIIIb could - be predicled 011 die balia at ecaenl 
land cover ¥lliiiiiiiL 

The ... fot diaiMIO continuod 011 • -
1111811tt lAic. SculiD ucl Pea& IIIO'ftlll up tbo 
,. ......... to ...... iDdlvidllll ..... paen. l'bey 

oollecced ........ "' rudomly ....... --.. 
.. widlia two c....,_. or Calm v1111ey Cn.ek 
IM'ia&a...,.llGnaewatiaMay oii996.Bada181et 
pUG'__. about row of five.._, AI. 1aa. 111ey 
-..lbletofillddiaiMIOballpola(FipR 106.1). 1bl 
---.-.~cwr~ GU.bedto3.900.., iallll oldie 
lf.nlel ................. IIIII r11111t lpiiiDed dne 
onlen (30 to 10,000 apl). After • block by bloc:t 
IIII'Ch. IIIey condudcd .. ~ lcftls ia Caslro 
VllleyCnct-........ llta~..Un_._ol 
Ulcli'ridulll~taoapoa.Atfew•2to4,.._. 
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(nJ) MONTGOMERY WATSON 

To: Kim Lewand Date: July 19, 2000 

Lawyers for Clean 'N • ter 

From: Michael Drennan, PE Reference: 1026635 011801 

Subject: Impacts of Urbanization •n Stream Channel Erosion 

-----------------------------------------------------------
Executive Summary 

The following key points are summarized in this memo: 
I) Urbanization creates significant adverse impacts on the aquatic environment, specifically 
increased stormwater peak discharge rates, and increased stormwater volumes. 
2) Traditional methods of addressing storm water peak discharge do not address impacts of 
increased storm water volumes. 
3) Increased stormwater volumes prolong time of erosive velocity in stream channels and thus 
the total erosion and sediment generation is increased. 
4) Increased stormwater volumes expected from developments such as The Irvine Company's 
Crystal Cove Development will likely cause increased erosion and sediment generation in 
conflict with the Erosion, Sediment, Runoff, and Environmentally Sensitive Habitat Area 
Policies of the certified Newport Coast Local Plan. · 
5) Adverse impacts associated with urbanization can be reduced through maintaining post
development stormwater runoff volumes at or ne&.r pre-development volumes. 

Introduction 

The purpose of this memo is to discuss the potential impacts of urban development on stream 
channel erosion, describe how these impacts conflict with the Erosion, Sediment, Runoff, and 
Environmentally Sensitive Habitat Area Policies of the certified Newport Coast Local Coastal 
Plan (LCP), and suggest options for minimizing these impacts 

Discussion 

1) Urbanization creates significant atil•erse impacts on the aquatic enl'ironment, specifically 
increased stornrwater peak tlischarge rates, ami increaser/ stormwater ••olumes. The impacts of 
urbanization on the aquatic ecosystem are well documented (Schueler, 1995, Livingston, 1996, 
US EPA, 1999) The adverse stormwater and environmental impacts associated with t_ "A. "-\ ~ 
urbanization include 
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Decreased depression sto:age, floodplains, and wetlands 
Decreased infiltration 
Decreased evapotransporation 
Decrease stream base flows 
Decreased habitat and biodiversity 
Increased storm water volume 
Increased stormwater peak discharge rate 
Increased pollutant concentrations and loadings 
Increased channel erosion 
Increased frequency of flooding 
(Livingston, 1995) 

One of the most obvious impacts is the increase in impermeable cover, or imperviousness. 
Imperviousness in an urban watershed represents the "imprint of land development on the 
1.\ndscape" and is comprised of the transportation system (roads, parking lots, driveways, and 
sidewalks) and rooftops (Schueler, 1995). Transportation systems can comprise up to 70 percent 
ofthe total imperviousness of residential development and the imperviousness for a typical 
subdivision comprised of single-family homes can reach up to 60 percent (Schueler, 1995). 

The increase of imperviousness may change the characteristics of storm water runoff resulting 
from precipitation events. In fact, Ferguson and Deak (1994) assert that "urban development in a 
watershed increases storm-flow volume and peak [flow] rate." Hollis (1995) states that even 
"low levels of impervious cover (5 to 10 percent) are capable of increasing the peak discharge 
rate by a factor of 5 to 10 for storms smaller than the one year storm." Schueler (1995) agrees, 
asserting that effects due to increases in impervious cover is "more pronounced during smaller 
events" that are typical of winter precipitation in southern California. 

One method commonly used to estimate storm water runoff on small to medium-sized 
watersheds, like that of the Development, is the rational method. A detailed description of this 
approach is provided in Maidment (1993). The rational method is governed by the following 
equation: 

Where: 

q=FCIA 

q =the peak discharge (length/time) 
F = a dimensionless conversion factor 
C runoff coefficient 
i the rainfall intensity(time) 
A = drainage basin area 

The runoff coefficient is the ratio of runoff to rainfall, where an increase in the runoff coefficient 
generates a higher peak flow (Schueler, 1995) Intuitively, an increase in imperviousness 
generates an increase in runoff volume Table I illustrates this concept with a simple analysis 
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using the rational method. The Table shows how runoff volume of a one-inch storm over a one
acre plot ranges from 218 cubic feet for an undeveloped meadow, to 3450 cubic feet for a 
watershed that has been made completely impermeable (a parking lot) Although this analysis is 
not based upon the Development, it does illustrate how urbanization leads to increased 
storm water runoff volume. 

Table 1 
Comparison of One Acre of Parking Lot versus One Acre of Meadow 

Hydrologic or Water Quality Parameter Parking Meadow 
Lot 

Runoff Coefficient 0.95 0.06 
Time of Concentration (minutes) 48 14.4 

Runoff Volume from One-Inch Storm (fr) 3450 218 

2) Traditional methods of addressing stornrwater peak disclaarge rates do not atltlress impacts 
of increased stormwater ''olumes. While the approach to addressing the impacts of urbanization 
is an evolving field, a common theme is emerging which acknowledges the limitations of 
managing only peak discharge rates. Traditionally storm water peak discharge rates have been 
the primary impact addressed by local development ordinances (Ferguson, 1994). A traditional 
response of state and local government to concerns about urban development has been to require 
suppression of the peak rate of flow leaving developments (Ferguson, 1994). For example, The 
Irvine Company has proposed detention basins for their proposed Crystal Cove Development 
which prevent peak discharge rates in nearby streams from increasing above pre-development 
levels during the 100 year storm event to respond to the LCP's Runoff Policy. 

While Schueler (1995) comments that "more impervious cover directly translates into higher 
peak discharge rates, greater runoff volumes, and higher floodplain elevations," detention ponds 
are most commonly constructed to mitigate these effects. The primary goal of stormwater 
detention ponds is to reduce the peak discharge rate by slowly releasing water over. a longer 
period of time. This concept is illustrated in Figure I, which is a hydrograph based on that of 
McCuen (1979). In this case, the total volume of runoff (represented by the area under the 
triangle) is the same with or without the detention pond, the only difference is that discharge 
lasts for a longer amount of time. 
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Figure 1 
Stormwater Hydrograph ·Effects ollncreased Stormwater Runoff Volume 

Storrnwater 
Runoff 
(cubic 
ft.lsec) 

Peak flow wothOul detentiOn pond 

Peak IIOw With detentoon pond 

Time 

3) Increased stornrwater t•olunres prolong time of erosil'e ••e/ocity in stream channels and thus 
the total erosion and setlinrent generation is increasetL Although storm water detention ponds 
can be a useful stormwater management tool, increased storm water volumes associated with 
urbanization cause increased stream channel erosion Urbanization in a watershed tends to 
aggravate channel erosion by increasing storm flow volume, lengthening the time during which 
velocity is "over a threshold erosive velocity, and thus increasing the total erosion and sediment 
generation during a given flow event (Ferguson, 1994). McCuen and Moglen (1988) indicate 
that although "detention basins ... are effective in controlling the peak [flow] rate, the basins are 
ineffective in controlling the degradation of erodible channels downstream of the basin. The 
increase in runoff volumes that accompany land development causes greater rates of channel 
degradation because of the increased duration of high in-bank flow rates." Ferguson also states: 
"Increased volume of flow with urbanization has previously been criticized because it can 
increase downstream peak flows in open channels where tributary hydrographs combine, it 
prolongs time of erosive velocity in stream channels, and it represents water diverted from 
ground water recharge and stream base flow (Ferguson 1994 ). It appears that the total amount of 
erosion is increased downstream of detention ponds, since the time of moderate flow rates over a 
threshold erosive velocity can be extended for a much longer period than would be present in the 
undeveloped or "natural" watershed (Ferguson, 1994). 

At least four studies have estimated the increase of storm water runoff volume associated with the 
Crystal Cove Development The first study that investigates storm water runoff in the area of the 
proposed development was conducted by Exponent, Inc (2000) This study evaluates the water 
balance of the Muddy Canyon area of the development The majority of the proposed 
development lies within the Muddy Canyon watershed This study predicts that annual average 
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storm water runoff volume in this watershed is expected to increase by 60 percent due to 
increases in paved areas (Exponent 2000). As noted above, this increase in storm water runoff 
will likely cause increased stream channel erosion. 

The second analysis investigates the water balance of the Los Trancos Canyon in the vicinity of 
the Development and was also conducted by Exponent (2000). This report indicates that for the 
Los Trancos Canyon watershed, which is to the west of the development, the post-development 
water budget is expected to change little. 

The third study was conducted by LSA Associates dated April 2000 and entitled Analysis of 
Coastal Drainages and Wetlands Comparative History and Likely Future Habitat Conditions in 
Muddy Canyon. This report states that the proposed development will double the runoff into 
Muddy Canyon and increase the duration of the storm water flows due to detention of 
storm water. 

The fourth study, which was conducted by Tettemer and Assoc. (2000). is summarized in Table 
2. The Table shows the pre- and post-development areas of each sub watershed in the proposed 
Newport Coast Planned Community. Also shown in the Table are the storm water runoff 
volumes associated with a I 00-year storm event (defined as S .62 inches of rain over a 24-hour 
period) before and after the development. The Table indicates that although the total change in 
subwatersheds area is nominal, there is an increase in stormwater runoff volume of 109.8 acre
feet, representing a 5.3 percent increase in runoff volume . 
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Table 2 
Pre- and Post-Urbanization Subwatershed Areas 

and Stormwater Runoff Flow Volumes lor the Development 

Pre-Dev. Difference Pre-De•·· Post-Dev DiiTeren« (post-pre) Post-Dev. ((lOSt-pre) in flow Vol. Flow Vol Subwatershed Name Area in flow Vol (ac-ft) 
(acres) 

Area (acres) Area (acres) (ac-ft) (ac-rt) 

Lot Trancos Canyon at PCH 1101 0 1014.0 -87 0 459.0 426.0 -330 

[watershed A 87.0 123.0 36.0 52.3 76.2 239 

!Watershed B(l)r, B(l)r 158.0 50.0 -1080 62.0 9.0 -53.0 

IWatershedC IOJ 49 -5.4 30 09 -2.1 

Watershed D 670 490 -18.0 180 00 -18.0 

Watershed E 190 240 50 40 00 -4.0 

[watershed MS 990 3800 281.0 27.0 128.0 101.0 

Muddy Canyon 9880 884 0 -1040 14260 15210 95.0 

~otal 2529 3 2528 9 -04 2051 3 2161.1 1098 

While it appears that the proposed development has little affect on storm water runoff volume, it 
is critical to note that this panicular analysis was only describing the 100-year stonn event 
MacRae (2000) assens that the response of developed and undeveloped basins to extremely large 
precipitation events (such as 100-year storms) will be essentially identicaL He continues to 
emphasize that typical small winter storms contribute larger runoff volumes in developed 
watersheds. 

4) Jncreasetl stormwaler ••olunres e.xpeclellfrom tle••elopments such as The ln•ine Company's 
Crystal Co••e De~•elopment will likely cause increasetl erosion and sedinrent generation in 
conflict with the Erosion, Setlinrent ami En1•ironmentally Sensiti1•e Habitat Area Policies of 
the California Coastal Commission. The LCP's Sediment Policy states: "Sediment movement 
in the natural channels shall not be significantly changed in order to maintain stable channel 
sections and to maintain the present level of beach sand replenishment" The Erosion Policy 
states "Post-development erosion rates shall approximate the natural or existing rate before 
development." The Runoff Policy states "Peak flood discharge rates of stonn water flows in 
the major streams shall not exceed peak rates of storm water runoff from the area in its natural or 
undeveloped state . " The Environmentally Sensitive Habitat Area Policy states: "Natural 
drainage courses and natural springs shall be preserved in their existing state ... 

As stated in Section 3, above. "Increased volume of flow with urbanization has previously been 
criticized because it can increase downstream peak flows in open channels where tributary 
hydrographs combine, it prolongs time of erosive velocity in stream channels, and it represents 
water diverted from ground water recharge and stream base flow (Ferguson 1994) Exponent 
indicates post-development storm water runoff volumes are expected to increase by 60 percent in 
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the proposed Crystal Cove Development and LSA indicates runoff volumes will double. These 
stormwater runoff volumes will therefore likely lead to increased erosion and sediment 
generation, and potentially reduce the output of natural springs in conflict with the stated policies 
of the LCP. 

Recommendations 

5) Adverse impacts assodatetlwitls urbanization ctm be reduced tl~rougl• maintaining post
development stornnvater runoff ''olumes at or near pre-tle,•e/opment l•olumes. At least three 
options exist for addressing the impacts associated with increased stormwater runoff volumes 
d•1e to urbanization as described briefly below. 

a) Existing or proposed detention basins designed to reduce peak discharge rates could be 
expanded and modified to provide reuse of the water between storm events for uses such as 
irrigation. Treatment standards and methods would need to be evaluated as well as capacity 
requirements of the basins. Detemion basins would need to be redesigned as retention basins 
such that water was retained for subsequent reuse rather than merely detained for subsequent 
release to the nearby creeks. See discussion below regarding retention basin capacity. 

b) Existing or proposed detention basins could be expanded and managed as stormwater 
retention basins to retain storm water runoff volumes in excess of pre-development conditions for 
storm events up to 2 year, 5, year, or 10-year recurrence interval. Tettemer indicates 
precipitation values in the area of the Crystal Cove Development for these storm events are 2.05 
inches, 3.68 inches, and 5.07 inches respectively (2000). Basins could be designed with a 
sufficient depth to allow levels to fluctuate between the dry season and the wet season, 
maintaining a minimum water depth the entire year. The size of the existing or proposed basins 
would likely need to be increased dramatically, but construction and land costs might be offset 
by designing the basins to provide multiple purposes. For example, many developments 
recognize the value of water features such as lakes or ponds as an asset to the overall value and 
appeal to the homeowner. A study by the National Association of Home Builders indicates that 
"whether a beach, pond, or stream, the proximity to water raises the value of a home by up to·28 
percent." (US EPA, 1995) 

c) Existing or proposed detention basins could be expanded and managed as stormwater 
retention/infiltration basins to retain and infiltrate stormwater runoff volumes in excess of pre
development conditions for storm events up to 2 year, 5, year. or 10-year recurrence interval. 
MacRae (2000) recommends that storm water retention ponds be constructed in order to contain 
two-year storm events. MacRae indicates that retention ponds designed to contain the frequent, 
but smaller, two-year storms produce a reduced stream outflow rate that minimizes downstream 
erosion. The approach, which is explained in detail in MacRae (1996), may be generalized in 
scope, but it presents one possible solution to the potential for erosion as a result of development. 
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Ferguson also encourages storm water retention and infiltration because it restores hydrologic 
function to watersheds. All the ""ater from small. frequent storms, and the first water from large, 
infrequent storms, infiltrates the soil. Infiltration basin capacity is limited on sites with slowly 
permeable soils, yet it is hydrologically feasible to infiltrate a large proportion of rain water over 
the course of a year, and to treat a large proportion of storm events because most of the rain 
storms and most of the water are in small, frequent storms For example in the Los Angeles area, 
daily rainfall of less than 0.1 inch occurs 12 days in an average year, and the frequency of larger 
storms declines logarithmically. Fifty percent of Los Angeles' annual rain falls in storms of less 
than 0.8 inch Thus the bulk of the annual rainwater and of the first flush events can be handled 
with retention/infiltration basins of modest water storage capacity (Ferguson 1994) 

A consideration of the ecological significance of the downstream aquatic environment should 
help guide decisions about what return frequency of storm event should be retained and/or 
infiltrated from the Crystal Cove Development Recognizing that the State Water Resources 
Control Board has designated the cove as an area of special biological significance, and the 
California Coastal Commission has designated the cove and Los Trancos and Muddy creeks as 
environmentally sensitive habitat areas would further warrant evaluation of the cost to retain 
and/or infiltrate the I 0-year storm event. 
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California Regional Water Quality Control Board 
Santi Ana Re&ion 

WIUol M. RlciLII 

s.r.-.;,"" 
c--tlll ,._._ 

~~~-·" ~~~ ~ .. ,.-...-llu p.....qtM 
l?l~ ..._., Snct, Sui II 500, R,""'l6t. Cahl'onllf. '~'OI•l .• U 

""'"'(tOt) 71:-'l lO · F~(9Q9)1ti.QII 

July 14,l000 

Mi. R.lbma Mmsball 
lrvi11~ Communil) De\-clopment Company 
S~Q Ncwp:~rt Center Drive, 7th Floor 
Ncwpon. 9nc:h. CA. 91660 

REVISION OF 11fE PRO?OSE.D CRYSTAL COVE/NEWPORT COAST PHASES tv·l 4 IV-4 
PROJECT: REVIEW OF SEPTEMBER. 30, 19~ WAJVEROF WASTE D!SCHA.I\OE 
REQUII\E..-.{I:.NI'S 

Dear Ms. !obnball: 

On June 15. ZOOO, we: recei\-e4 * nn.smittal dated June a. 2000 ro: lht abo\c-rc:rcrmctd Pft\JCC:l YO\Ir 
lcuer indi:ates that ~ proposed Cryaal Cove Plu!sc: fV ·3 A 1V -4 proje~;' bas bcCl mised. Y 011 are 
scci.in¥ ""'"ea;ncy's confirmation that the wa!\"er or WIISlC diacbarp rcquinmer.u issued. 0!1 September 
lO. 1999 still ctwers the :I'VWcms to lbc propo!ed project. 

As ilrt)'.cr np1ained, because project impac:ts to WC'IIands t.ve been mlllcccl. we ,.ill not f'IC'Onsidcr 1llc 
Ttllver of ww.e diacharp rtqliL.'"Cmcrt&s for thaH implcll. With rtlpi!Ct to polCIItial mfriving wltcT 
q...aliry impe~. the projcl:t wiU be covered by the Stacc'lt1dc JCIC'ral c;oastruetiorl per.nit tor Storr'IIWatcr 
l.nd. the COUD\Y ll'nwide stonnWita' permit IC 0\lf evaluation ofmomtoliftJ clau « adl:litionll 
II\( ormation clcmoasntct tbr: need. -..e ma)' iMie iftdiYid\111 wut. disclwae reqlliremen:s for the 
proi)Oied project. 

PBOJICI PQCIIPIJtm 
The lrvlM Community Devtlopmerlt COIIIpCI)' (ICDC) is JltOPOSiDIIo dewi"JJ 681 am::s of 
I 91C-acte patti tba1 il bout:aded by Crystal Cove Stall! Plllt to the SCMhe:u.t; Paci(IC Cola 
Hilt•WIY on d'.e 101.\lhwa&; Lot Trancos CIDyaa. Petica Hilt Golf Course, f\dure midcntial 
dcvclOiJmmt melt }llltdq lot tar die Sure Pat to fbe IIDC1h-.:at; and the 1M JOIC\~ Rilla 
Trmspot'tlrion Corridor to the norlhc:ut. The proposed project area iftcluda the entire 
Mudd)· Canyoc 'llrlta'lhed bc:t'llrecD Sipal Pat IIMII.owcr Wi.abl:lonc, aD of die dninaps. 
IIICCiat:d 1¥lth Upper Wilbbora, u:vcnl a:nall tn"bti:lria Ilona the soulhcutcrn •lope "f 
;..o. Trancos Canyaa, act tbr: e:z.tmne upper cncl ofMoro CmyOG. 

The: prvpoacd pr:~}ec:t is cQ1111."rited ofPbueaiV·llftd lV-4 u.t bavc been divided into 
ICVcn ?!aDru.n1 Areu: 4A. 48, 5, 6, 12C. Ill!. aod \20. The proposed develo;:sment will 
c:cnatst of ,,.,g:c family I"Midentlll wriu ( 63 S chtellina units are propoeed), a prmte 
tm"Wational facility, asaoci1ted toaliMY'· ope~~ rpe&:e and t!'li!s., ad dftmae channel 
modi ficetiOIIS. 

Clllifo,.,.;. Ellvnr~mtrlfllllll hot«:tiil11 Af"'ty 
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MIII-Mm.'lll 
lr>ont co-~nll')' O..t!Opmtlll Ccmpulr 
1111) 14,., 

OBIGJNM.. PROJF.CI MACISIMIDGA.,DO:! 
1"be project as prcvi011.1ly pt'O'pOJCd impacted 2."1llcrtl oCFedml junldic:tior.alwascn: 0.10 
am:s of isolated seasonal wctlancil: 0.1 J acres of riparilzl wttltnds associate!! Wldl tl'lC 
m:ation of the Muddy Canyon d.ctencon basin; and 2.49 acm of ephemeral drl1111ps 
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areas, c:reat;on o( riparian cnhan'cment areas trn.mfdiately below major IUirm chin inltr.s, 
and the inclusinn or the water quabty conditions and tcSJIOI'Sibilitiea in the Crystal Cove 
Commwlity Alsoeiation's CC'All'a. 

Giwcn chat the projett impacts I' weda. \Cb ba111 been reduced from 2.72aerato 2.59 acres llld 
mitipti011 for~ impac11ts 1.» ~han&-<! from the ori,-.nal propoRd project (and is asentially 
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mluate the appropriateness of its::ins ar. individual waste discharp requiftments for the proJ)Osed 
project. 
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MUDDY WATER IN- MUDDY WATER OUT? 

A critjque of erosion and sediment control plans 

Whitney Brown and Deborah Caraco 

Construction is considered the most damaging phase of the development cycle for streams and other 
aquatic resources. Many communities have responded to the many impacts caused by construction sites 
by enacting erosion and sediment control (ESC) ordinances TypicaHy, the ordinances require developers to 
submit a plan that contains measures to reduce soil erosion (erosion prevention) and p~ces to control 
sediments that have already eroded (sediment controls). In addition. the plan may restrict and/or phase the 
clearing or grading needed to prepare a development site. Once an ESC plan is r~ewed and approved by 
the local or state authority. the ordinance then reqwes the developer or contractor lllStall and ma111tain the 
specified measures and practices throughout the construction phase. The construction site may be 
inspected for compliance, and if found lacking, an inspector may issue a permit violation, stop-work order, 
fine or other measure to compel action. 

Theory Collides with Reality 

• How well do these ESC programs work in the real world? Not very well, according to six recent 
surveys of local and state ESC experts and administrators. Consider the following statistics: 

• Paterson's (1994) investigation of 128 North Carolina construction sites revealed that 16% of the 
ESC practices prescribed in the plan were never installed. Of the ESC practices that were actually 
installed, sixteen percent were not installed correctly and failed to perform. An additional18% of ESC 
practices failed because of a lack of maintenance. Combining these three sources of failure together, 
Paterson found that half of all practices specified in the ESC plans were not Implemented property. 

• Mitchell (1993) surveyed state highway erosion control experts. and reported that 30% of 
respondents noted that at least half of the ESC practices specified in highway ESC plans were never 
actually installed. While 83% of the respondents indicated that they required a preconstruction 
meeting with the contractor to discuss ESC plan implementation, only 29% scheduled a pre- . 
wintering meeting. The state highway ESC experts cited five major problems in achieving better 
highway ESC control: lack of inspectors. weather,lack of contractor cooperation, lack of state 
leadership, and contractor ignorance (in rank order). 

• North Carolina ESC surveys by Patterson et al (1993) found that contractors ac:tually spent only half 
the estimated cost to install the ESC controls outlined in their plan. In addition. local governments 
expended three to six times more effort reviewing _. thM ac:tualty inspecting them. Despite the 
fact that a majority of ESC staff spent time in the oftice, they received very little training nor did they 
train contractors. Training comprised only one tenth of one percent of local ESC program tiudgets. 

• According to a survey of 24 ESC local programs in Nol1heastem llllnoia by conducted by Dreher and 
Mertz-Erwin (1991),1ess that 45'11. of ESC plan raviewers had received formal training in ESC 
techniques. In addition, a sligh!')' h9* number of inspectors were trained in ESC techniques (55%), 
with most training consisting of 111formal field 1TI8f'ltCiring by more experienced staff. The researchers 
also reported a wide range of inspection frequency. For example, 25% of convnunities only 
conducted inspections in response to citizen complaints, ancl10% inspected construction sites less 
frequently than one lime a month. More positively, half the IDinois programs reported construction 
site inspections were done weekly or on a more frequent basis. 

• Corish's 1995 national survey of 40 local ESC programs documented poor plan implementation. For 
example, 67% of survey respondents indicated that ESC controls were inadequately maintained. 
Soils were not adequately stabilized within the prescribed time limit in 44'11. of ESC programs, and 
56% of programs encountered chronic problems with inadequate temporary soil stabil'zation (grass 
or mulch cover). 

Nearly half of the local program respondents noted that sensitive areas adjacent or within const.'"llction sites 
(such as stream buffers and wetlands) were inadequately protected from sediment or were actually cleared. 
57% of respondents indicated that trees and forest areas that were "protected" under the plan, were not in 
fact. 24% reported clearing frequently occurred well beyond the disturbed area specified in the plan. Lastly, 
36% of the respondents in Consh"s survey observed that steep slopes were improperly cleared, or were 
inadequately stabilized 

A national survey of over 80 local ESC programs conducted by Brown and Caraco ( 1996) discovered that 
10% of local ESC programs appear to extst only on paper. as they allocated no staff for etther plan revtew 
or tnspectton. Staffing was a maJOr constratnt even for the established ESC programs in t~ ~~ntties 
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that processed in excess of 100 ESC permits each year. Over half of these larger ESC programs had less 
than two plan reviewers and three inspectors to adm1n1ster the1r program, and these staff were often asked 
to perform other duties. 

The lack of manpower reflects a chronic funding problem for many local ESC. pr<?grams, as 75% reported 
that they were totally dependent on unreliable revenue streams such as apphcat1on fees or the 1~1 
operating budget. Brown and Caraco (1996) further noted that a th1rd of all programs surveyed d1d not 
require engineering plans, and one-fourth considered themselves a ·non-regulatory" program 

Several surveys also noted that ESC practices rated by experts as "most effective" were seldom applied at 
most construction sites. Conversely a number of ESC practices rated as "ineffective" still enjoy widespread 
use (Patterson, 1994, Brown and Caraco. 1996). The four most popular practices cited in a national s~rvey 
were silt fences, stabilized construction entrances. storm drain inlet protection and temporary vegetative 
stabilization- all of which rank high in terms installation and maintenance problems. 

The actual sediment removal capability of many ESC practices appears to be fairly limited, with most . 
practices achieving TSS removal of 50 to 85% removal rates, according to recent field resea~ch profiled 1n 
this issue. By contrast, sediment removal rates on the order of 95 to 99% are needed to ach1eve anyth1ng 
resembling a "dear water" discharge. 

ESC practices are increasing the cost of development, with various sources indicating that they comprise 
from 3 to 6 percent of total development costs. While this investment would have been unthinkable a few 
decades ago, it is evident from the foregoing statistics that much of this money is not being well spent
practices are poorly or inappropriately installed. and very little is spent on maintaining them. It is thus not 
surprising that many in the development industry view ESC plans as •muddy water in-muddy water out and 
a lot of money in between. • · 

Taken together. these statistics confirm the impression that both the quality and the implementation of ESC 
plans needs to be greatly strengthened in many communities. In this article, we explore some practical 
factors that lead to poor design and implementation of ESC plans. based on surveys and expert opinion 
among ESC professionals. Next, ten performance elements are outlined to improve the effectiveness of 
ESC plans. lastly, some practical recommendations are made to improve the capability of local ESC 
programs to produce better results in the field, given the reality that resources will be always be perpetually 
scarce in most communities 

Why Do Erosion and Sediment Control Plans Fail to Perform 

Before ESC plans can be improved, it is important to understand the underlying reasons why they faiL In 
general, the poor performance can be explained by two reasons. First. many ESC plans are poorty 
in~ted with other stream protection efforts occurring during construction. Construction is potentially the 
most destructive stage in the entire development process- trees and topsoil are removed, soils are 
exposed to erosion. steep slopes are cut. natural topography and drainage are altered, wetlands filled, and 
riparian areas are disturbed. Consequently, an ESC plan is about more than preventing sediment from 
leaving the site- it also sets forth how a stream will be protected durir.g this critical stage of development. It 
should dearly outline where and how other stream protection measures are employed, such as wetland 
protection, forest conservation. stream buffers, and stormwater best management practice'>. It is worth 
emphasizing that grading and ESC plans are usually the only plans that are routinely rec.d by earthmoving 
contractors at a construction site. Consequently, any stream protection measure that is dependent or 
inftuenced by their activities (and most are) should be dear1y marked on the plan. 

Many communities fail to make this 1mportant link, and as a result, their ESC programs are not integrated 
toto an overall stream protection strategy. For example. only 35% of the local ESC programs cons1dered 
wetland protection in the ESC plan approval process, and an even smaller number (20%) reviewed ESC 
plans within a watershed or special protection framework. (Ohrel, 1996). All too often. ESC plans tend to be 
developed in isolation from other stream protection plans prepared for the site- someone else designs the 
stormwater management practices. somebody else does the grading plan, while others assemble any 
wetland protection. forest conservation, stream buffers or other sensitive areas requirements. Since each 
plan ts often submitted to a different agency or approval process. there is no apparent need to integrate 
them. 

A QUICk glance through many state and local ESC manuals reveals a second maJOr reason for poor ESC 
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plans-cookie cutter manuals. Most ESC manuals consist of little more than a collection of a few dozen of 
detailed standards and specifications for individual ESC practices. Very little guidance is given on how to 
combine ESC practices together into an effective plan. In particular. most ESC manuals provide very 
skimpy coverage about eroston prevention techniques. such as dearing restrictions, protecting the limits of 
disturbance. and construction phasing. Many of the standard details for ESC practices are outdated, or lack 
spec1fte guidance on where and when a particular practice is appropriate. For example, Mitchell (1993) 
reviewed the contents of 49 state highway ESC manuals and found that 50% did not have detailed 
standards and specifiCations for 25 of the more common ESC practices. Few practices ever seem to be 
dropped from ESC manuals. even if monitoring data or maintenance experience prove them to be 
inadequate. At the same lime, design enhancements that can sharply increase the effectiveness of a ESC 
practice are often recommended but not required. Faced with this choice, cost- conscious designers and 
contractors will generally only chose to install that which is absolutely required. 

Since ESC manuals offer relatively little practical guidance, the responsibility for developing a quality plan 
falls to the design engineer. ESC plans. however, are often among the last elements of a construction plan 
to be completed, and are usually delegated to junior engineers which possess litUe hands-on ESC · 
experience or training. Often, the only resources available to them are the grading plan for the site, a few 
sample ESC plans and the local ESC manual. Given a tight timetable, a designer rarely has time to visit the 
site to become familiar with construction site conditions. Thus. it is not surprising that many esc plans 
submitted to local agencies for review are of poor quality. 

Local plan reviewers. in tum. often lack the time to fix mistakes, or may not have the field experience or 
specialized training needed to catch them. This leaves it up to the inspector to correct the mistakes at the 
construction site. At this point. the contractor (who based his ESC cost estimate on the original plan) is 
extremely reluctant to make any changes that results in greater expenses. 

Ten Elements of an Effective ESC Plan 

How can the implementation of ESC plans be impcoved? To start, designers and plan reviewers should 
check their ESC plan to determine if it indudes ten critical elements as listed below, and portrayed in Figure 
X. These ten elements were drafted in consultation with local and state ESC experts, and present a 
comprehensive and integrated approach for achieving stream protection requirements during the 
construction. As a result, only four elements involve better design and selection of ESC practices. Three . 
ESC elements emphasiZe non-structural techniques to prevent erosion from occurring and three others 
elements involve management techniques to translate the plan into reality: The ten elements are: 

1. Minimize Needless Clearing and Grading 
2. Protect Waterways and Stabilize Orainageways 
3. Phase Construction to Umit Soil Exposure 
4. Immediately Stabilize Exposed Soils 
S. Protect Steep Slopes and CUts 
6. Install Perimeter Controls to Filter Sediments 
7. Employ Advanced Sediment SeWing Controls 
8. Cef1ify Contractors on ESC Plan Implementation 
9. Adjust ESC Plan at Construction Site 

I 0. Assess ESC Practices After Storms. 

Element No. 1· Restrict Clearing and Grading to a Minimum. 

Clearing and grading should only be performed within the context of the overall stream protection strategy. 
Some !)orlions of the development site should never be cleared and graded, or are sharply restricted. 
These Include: 

• stream buffers 
• forest conservation areas 
• wetlands. spnngs and seeps 
• highly erOdible sods 
• steep slopes 
• envtronmental features 
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• stormwater infiltration areas 

A site designer can go even further however, and analyze the entire site to find other Ol)en spaces where 
cleanng andlor grading can be avoided. Ideally, only those are~s actuallyneeded to budd structures and 
provide access should be cleared. This technique. known as s1te fingerpnnbng, can sharply reduce 
earthwork and ESC control costs, by as much as $5000 per acre (Schueler, 1~95) and is critical for for~st 
conservation. All •protected" areas should be delineated on construction drawtngs, and shown as the ,lffi1ts 
of disturbance" or LOO. 

The LOO must be clear1y visible in the field. and posted by signage, staking, !lagging or most preferably, 
fences (i.e., silt fence or temporary safety/snow fence). The limits and the purpose .of the u;>n should b.e 
clear1y conveyed to site personnel and the cons~ction for~an at a pre-construction meet1ng. l.n addttlon, 
paving and other subcontractors that w1ll be worktng on the s1te dunng a later stage of constructiOn should 
also be routinely notified about the LOO as they arrive. 

Element No. 2. Protect Waterways and Stabilize Drainageways 

Streams and waterways are particular1y susceptible to sedimentation. and a designer should always check 
to see 1f they are present at a site, and whether construction activities will occur near them. If so. no 
clearing IS permitted adjacent to the waterway. As a secondary form of protection. a line of silt fence or 
earthen dike should be installed along the perimeter of the waterway buffer. If work is planned across or 
within the waterway, special crossings and diversion techniques will be required (WRA, 1986 is an excellent 
reference in this regard). 

Of equal importance. a designer should carefully map the existing and future drainage patterns at the site, 
known as drainageways. Not only are drainageways the major route that eroded sediments take to reach 
streams and waterways, they also are prone to severe erosion due to the velocity of concentrated runoff 
that travels through them. Consequently, special ESC practices are applied to the drainageway, depending 
on their slope and length. and the disturbed area that drains to them. An ideal drainageway serves as a 
grassed waterway, which may require sod, erosion control blankets or jute netting to prevent erosion during 
storms. In addition. checkdams may often be needed along the drainageway, using riprap, earth. silt fence 
or straw bales. The storage provided behind checkdams can trap sediment, and is a useful backup in cases 
where an upstream portion of the drainageway begins to erode into a gully. . 

. 
Element No. 3 Phase Construction to Minimize Duration of Soil Expoaunt 

Mass grading of larger construction sites should be avoided since it maximizes both the time and area that 
disturbed so~ are exposed to rainfall and therefore subject to soil erosion soils. As an alternative, designers 
should consider "construction phasing• whereby only a portion of a construction sile is disturbed at anyone 
time to complete the needed building in that phase. Other portions of the construction site are not deared 
and graded until the construction of the earlier phase is nearly completed and its exposed soils have been 
stabilized. 

Construction phasing is similar to "just-in-time manufacturing" in that earthmoving occurs only when it is 
absolutely needed. By breaking the construction site into smaller units, the disturbed area is sharply 
reduced. This is particular1y critical for larger residential and commercial projects that may take one two or 
even three years to finish. The potential reduction in sediment load from construction phasing can b8 very 
impressive; Claytor computes a 42% reduction in off-site sediment loads in a typical subdivision 
development scenario (Technical Note 80). 

Phased construction requires careful planning. For example, the phase must be planned so that earthwork 
is balanced w1th1n a phase. i.e .• the ·cur soil from one area matches the "fill" requirement elsewhere. Other 
key elements of construction phasing are described in Technical Note 80, and include provisions for 
temporary stockpiling and construction access .. and performance critena for triggering a new phase. In 
add11ton. the phases should correspond to ex1St1ng or future dra1nage boundaries wherever possible. In 
general. construction phas1ng is most appropnate for larger construction sites of 25 acres or more. 

Lastly. 1! ts tmportant to note that construction phasing should not be confused with the construction 
sequence. wh1ch outlines the spec1fic order of construction that the contractor must follow to complete a 
stngle phase. The construction sequence can also be a critical element of an ESC plan. For example. the 
construction sequence should clearly state that the first step of constructton is a preconstruction meeting. 
that ESC controls must be tnstalled pnor to any cteanng or grad1ng, and disturbed areas must be stabilized 
Withtn a prescr1bed t1me hmtt. In addttton. the ESC destgner should carefully evaluate the entire construction 
sequence to determtne tf additional ESC practices are needed. For example. the locatt«t ~ dra1~g\.ways 
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are often altered as the construction sequence progresses. particularly after storm drains are installed. 
Consequently. additional ESC practices may be needed to accommodate the greater runoff and new 
discharge points that occur in later development stages . 

Element No. 4- Immediately Stabilize Exposed Soils 

The objective at every cons,rur:tion site is to establish a grass or mulch cover within a minimum of two 
weeks after the soils are expo!;ed. Given the germination time for grass, this means that hydroseeding must 
occur within two to five days after grading. In northern climates, a straw. bark or fiber mulch is needed to 
stabilize the soil during the winter months when grass does not grow, or grows poorty. 

The value of soil stabilization can· 10t be overemphasized; research in Maryland has shown that it can 
reduce sediment concentrations t:. • up tc. six times. compared to exposed soils without stabilization 
(Schueler and Lugbill, 1990). Are-, "!!N of 'lver 20 field test plot studies of hydroseeding and various 
mulches on construction site soils 1. 1icatt:s an average sediment reduction of about 80 to 90% (see 
Technical Note 81 ). ESC experts air ost u.1iversally recommended mulching and seeding in the Brown and 
Caraco (1996) survey. 

An effective ESC plan will clearly dt '· time limits to establish grass andlor mulch cover. outline the rates 
and species of either cool-season 01 arn-season grasses to be hydroseeded (or type of mulch), and 
define the conditions under which the tem~orary cover must be reinforced (i.e, drought. severe erosion, 
poor germination etc). In particular, a pre-winter meeting should be held at northern construction sites to 
assess whether the existing soil cover will be adequate throughout these demanding months. A good 
construction contract should also include a contingency line item for replacing temporary cover in the event 
that the cover does not take {drought, poor germination, weather. etc). The last objective of the ESC plan is 
to permanently stabilize disturbed soils with vegetation at the conclusion of each phase of construction. 

Element No. 5 - Identity and Protect Steep Slopes and Crns 

Steep slopes are the most highly erodible surface of a construction site, and require special attention on the 
part of the designer. Steep slopes are variously defined as being 6:1 to 3:1 or greater for existing 
topography, depending on region of the country. In addition, grading often creates engineered slopes on cut 
or fll of as much as 50% (2:1 h:v). Wherever possible, dearing and grading of existing steep slopes should 
be avoided altogether. 

If clearing cannot be avoided, spec:ial techniques can be used to prevent upland runoff from ftowing dcMn a 
slope. Otherwise severe gullies quickly form, and t~ slope can fail. The best method inYoiYes diverting 
upland flow around the slope using an earthen dike or slope drain pipe. An upslope line of silt fence can 
also be used for this purpose, but only if it is adequately anchored, and contributing flow lengths are 50 feet 
or less. and a permanent drainage structure is installed tl) protect the slope. 

Sit fencing at the toe of slope should be used with great care as high flow velocities and sediment 
movement downslope will quickly overload or knock the silt fence down. In addition, the performance of silt 
fence on the toe of slopes is rather low. ranging from 36% to 65% in two Oregon test plot studies (W&H 
Pacific. 1993}. It may be advisable to use a scoop trap or super silt fence under these demanding field 
conditions (for a description of these techniques, see technical Note 82). 

Temporary seeding or mulch, by themselves. may not be effective in preventing erosion on the exposed 
soils of the stope (Harding, 1990). Additional stabilization methods may be needed SUch as erosion control 
blankets and mulch binders. Altematively, the mulch applk-ation rate can be increased. In some cases. 
steep slopes can be protected in the winter months using plastic sheeting that is suitably anchored (e.g .• 
temporary soil stockpiles). 

Element No. 6 • Install Perimeter Controls to Retain Sediment On-Site 

Perimeter controls are established at the edge of a construction site to retain or mter concentrated runoff 
from relatively short distances before 11 leaves the site. The two most common perimeter control options are 
silt fences and earth d1kes or diVersions. Other options are available, including using sidewalk gravel as a 
penmeter filter on very small and flat areas (Portland BES, 1994). 

When properly 1nstalled. located and ma1ntained. silt fences are mOderately effective in filtering sedimerlt, 
With reported removal rates rangtng from 75 to 86% (Goldman. 1986 and review in Technical Note 82). A 
ma,ortty of the ESC experts. however. report chron1c problems in maintaining silt fences (Brown and 
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Caraco. 1996 and Paterson. 1994). A field assessment of over 100 silt fences in North Carolina indicated 
that 42% of all site fences were improperly installed and 66% were inadequately maintained (Paterson, 
1994). The correct placement of silt fences is discussed in detail in Technical Note 82. 

The use of straw bale dikes as a perimeter control is not recommended for most communities, except in 
special circumstances. Only 27 percent of ESC experts rated the straw bale as an effective ESC practice. 
although 1ts use was still allowed in half of the commumties surveyed (Brown and Caraco. 1996). 

Earth dikes can also be employed as a perimeter control. For small sites, a compacted~ foot tall dike is. 
usually su1table. if it is hydroseeded. When larger dikes are employed it should ~e kept 1n mmd th~t they w111 
actually diverting runoff to another portion of the site (usually a downstream sed1ment traps or bas1ns). 
Therefore, the designer should ensure they have a stabilized ouUet, have capac1ty fo~ the ten year storm 
event, and that channel created behind the dike is property stabilized to prevent eros10n. ESC experts 
typically report fewer maintenance problems with these earth dikes 1f they are properly engineered (Brown 
and Caraco, 1996), 

Element No. 7 - Employ Advanced Sediment Settling Devices 

Even when the best ESC practices are employed, construction sites will stili discharge high concentrations 
of suspended sediments during larger storms. Therefore, the ESC plan should indude some kind of trap or 
basin to capture sediments, and allow time for them to settle out. These settling devices face an imposing 
performance challenge, as they must operate at a 95 to 99% efficiency to produce a non-turbid discharge. 
Recent field research, however, indicates that most sediment traps and basins have sediment removal 
capabilities only on the order of 70 to 90%. and have a discharge TSS concentration of several hundred 
mg/1. (see technical Note 83). 

The limited trapping efficiency of sediment basins in the field appears to be caused by two major factors -
the extreme difficulty in settling out fine-grained sediment particles in suspension (i.e. fine silts and days) 
and the simplistic design of existing basins which does not produce ideal settling conditions over the range 
of storm events that can be expected at a construction site. Indeed, most sediment basins are nothing more 
than a hole in the ground. 

To improve their trapping efficiency, sediment basins must be designed in a more sophisticated manner. 
These design features include greater wet or dry storage volume. perforated risers, better internal 
geometry, use of baffles. skimmers and other outlet devices. gentler side-slopes and multiple cell 
construction. A series of recent field and lab research studies has evaluated the effectiveness of these 
additional sediment basin design features (see Technical Note 84). In addition, the ESC ptan should contain 
a det< !led inspection and dean out schedule for the basin, along with procedures for converting the basin 
into a permanent stormwater management facility. 

Elements No. 8 - Certify Contractors to Implement the ESC Plan. 

Plans don't stop sediments from eroding, contractors do. Therefore, the single most important element in 
ESC plan implementation is a trained and experienced contractor, as they are ultimately responsible for the 
proper installation and upkeep of ESC practices. In recognition of this fact. many communities now require 
that key on-site construction staff be certified to implement the ESC pian. For example, both Maryland and 
Delaware require that at least one person on any construction project be formally certified. 

Certification is obtained by completing a mandatory State-sponsored ESC training course. The certified 
ESC contractor is tra1ned on why ESC is so important in stream protection, how to read ESC plans. and the 
proper mstallat1on and upkee!) of ESC practices controls. Typically, the certified contractor is the liaison w1th 
the local inspector, and keeps a ma1ntenance and inspection log. 

Even 1f no formal certification program yet exists in a community, there are still several opportunities to tra1n 
and educate construCtion personnel on how to Implement the ESC plan. These indude a mandatory 
preconstruct1on meet1ng, regular mspect1on v1s1ts. a pre-wintering meeting, and the final inspection upon 
completion of a phase or the entire project. For example. Paterson (1994) documented that a pre
construction meet1ng can increases ESC plan compliance by as much as 15 percent. 

An tnspector should vtew every meet1ng and site Inspection as an educational opportunity, to provide ins1ght 
1nto why ESC practices worked or failed. and what mamtenance may be needed in the future. This last 1tem 
1s espec1ally1mpor1ant, as many contractors may not realize that ESC practices require maintenance or 
repa1r from t1me to t1me. GNen t1ght construction budgets and schedules. 1t is not surprtSIIJ.9 that man.x.._ 
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contractors wait until a local inspectOI' tells them what needs to be fixed. Local governments that make & 
strong commitment to contractOI' education repOI't that inspectors and contractors develop a more 
constructive and responsive partnership at the site . 

Element No. 9- Adjust ESC Plan at the ConsttucUon Sire to Renect Actual CondiUons 

Plans are usually the first casualty in any military engagement, and must be rapidly revised if the battle is to 
be won. ESC plans are not much different. An effective ESC plan is usually modified as it moves from the 
office to the construction site, because of discrepancies between planned and as-built grades, weather 
conditions, altered drainage, and unforseen construction requirements .. The first two oppOI'tunities to revise 
the ESC plan occur during the preconstruction meeting and the initial inspection of the installation of ESC 
practices. Table 1 highlights some of the mOI'e common revisions to the ESC plan that may be needed. 

Regular inspections are needed to ensure that ESC plans are properly implemented, 

Element No. 10 -Assess the ESC Plan After Storms. 

After a storm passes, it is very clear whether Of not an ESC plan actually "worked• at the construction site. 
If the storm was unusually large Of intense, it is very likely that many ESC practices will need repair, clean 
out Of reinforcement. For example, hydroseeding may wash away, silt fences over-top, earth dikes blow 
out, sediment basins fill up or new gullies are fOI'med. TherefOI'e, the last component of an effective ESC 
plan is a rapid response after a storm to assess the damage to ESC practices, and quickly correct it. 

TABLE 1: Stages of construction at which plan revisions should be c:onsidenld 
(Source: U.S. EPA 1H3) 
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The dynamic conditions at a construction site make maintenance of ESC practices c:iitic:al. Still, some 
contractors will wait until an inspector threatens them with an enfOI'C8ment action. The undertying reason fOI' 
their reluctance is financial - most construction contracts include ESC as a single lump sum Installation 
item in the bid estimate. MOI'e often than not. contractors ,ow balr the ESC item to be COI'npetitive on the 
overall bid. Thus. they often balk at incurring the "extra• cost to maintain Of repair ESC practices, since it 
decreases their profit margin on a job. To avoid these problems. a good construction contract will also 
include a contingency line item for maintaining and repairing ESC practices. SOI'ne estimates of the 
expected cost of maintaining selected ESC practices can be found in Table 2. 

Other maintenance requirements in the ESC plan includes the designation of an on-site (certified) 
contractor respons1ble fOI' ma1ntenanee. a minimum maintenance schedule and a periodic self-inspection of 
the lim1ts of disturbance. ' 

How Can Local Communities Foster Better ESC Plan Implementation? ~;... 
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Over ninety percent of ESC programs are administered by municipal. local, or natural res01:1rce or soil 
conservation district agencies (Brown and Caraco, 1996). According to the same survey, s1xty percent of 
local ESC programs were mandated by State law. but provided no funding to support local implementation . 
Local ESC agencies are chronically strapped for funds, and over 75% relx on local property taxes or 
application fees as their sole source of revenue. ESC programs must rout1nely compel~ With many ot_her 
un-met spending priorities within a community, and often lose. Absent a dedicated fund1ng source, 1t IS 
doubtful whether many communities can ever afford the full complement of inspectors and plan reviewers 
they probably need. Given shoestring budgets faced by so many local ESC programs, how can they 
realistically improve the performance of ESC plans? 

When resources are limited, the only means of becoming more productive is to dramatically improve how 
existing ESC program resources are managed. With this in mind, the Center suggests ten modest 
management tips to get more results with less resources. 

1. Leadership. According to Shaver ( 1996). the best ESC programs in the country share a common 
feature-committed local leadership. Key characteristics of effective leaders include a strong belief 
that ESC is a critical element of local environmental protection. a tireless commitment to educate 
designers, contractors, and the public about the need for better erosion and sediment control, and a 
willingness to try new approaches and techniques to continually improve the quality of the ESC 
program .. 

TABLE 2: Maintenance Costs as Parcantage 
of Installation Costs 

(Source: U.S. EPA 1993) 

Practice Annual Maintenance as % of Installation 

Seeding 20% 

Mulching 2% 

Silt Fence 100% 

Sediment Trap 20% 

Sediment Basin 25% 

Inlet Protection 60% 

2. Redeploy existi mg evtewers can be ng sta" rrom the omce to the Deld or the tra1n room. Plan~ 
assigned more time at construction site to get better feedback on the ESC plans they review, and to 
increase inspection frequency. In addition, training and education should become an integral element 
of the job description of both inspectors and plan reviewers, with as much as 10% of their time 
assigned to contractor training or public outreach. 

3. Cross-train local development review and inspection staff. An effective management approach 
involves cross-training in stream protection for all local development review and inspection staff. The 
cross-training provides ESC reviewers and inspectors with an understanding of important stream 
protection concerns at the site, such as forest conservation, stream buffer, wetland and stormwater 
management. At the same time, non-ESC staff are able to spot and refer ESC problems when they 
v1s1t the site, and integrate ESC concerns in their plan review efforts. 

4. Submit erosion prevention elements for early planning review. Amend the development review 
process to require early review of the erosion prevention elements of the ESC plan (minimize 
cleanng and grading, protect waterways, and construction phasing). Review of these elements 
should be closely coordinated with early site plan concepts. In some cases, review of erosion 
prevention elements can be shifted from the ESC permitting agency to the local planning agency. 

5. Pnorltize inspections based on erosion risk. Use a stmple spreadsheet model to schedule 
tnspections more frequently for the construction s1tes most vulnerable to erosion (e.g, based on 
factors such as s1te area. slope. erodtble soils. proxtmtty to waterways, etc). Even if staff resources 
are spread too thtn to tnspect all of the sttes. thts approach ensures that the most likely problem sttes 
will get the attentton they need. CC.. ').. ~ "6. 
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6. Require designer to certify initial installation of eSC practices. The inspection process should be 
amended so that the ESC plan designer must visit the site to certify that the ESC practices called for 
in the plan have been OOITectly installed at the construction site (adjusting for any changes that may 
have been made at the preconstruction meeting). This simple require~t accomplishes. two things. 
First, it is a useful enforcement mechanism to ensure that all ESC practices are actually tnstalled 
correctly. Secondly, it is also a great learning opportunity for ESC plan designers, as they can see 
how their plan works under the demanding conditions of a construction site. 

7. Invest in contractor certification and private inspector programs. The ESC workforce can be quickly 
multiplied when a community invests in a contractor certification or private inspector program. The 
Delaware model is described in detail in Appendices A and 8 of Homer et al (1994), and in Technical 
Note 85. 

8. Use public·sector construction projects to demonstrate effective eSC controJs. Local governments 
are a source of a lot of construction projects - new schools, roads, and other infrastructure. 
Needless to say, ESC on these public·sector projects should be always be first class, so they can be 
used as demonstration sites for contractor training and tangible evidence of local commitment to 
ESC . In addition, public sector construction documents should include contingency items and other 
contractual provisions that allow contractors to recover the full cost of maintaining esc practices. 

9. enlist the talents of developers and engineering consultants in the eSC program. Both groups 
provide useful input on how esc practices can be applied more cost-effectively or how the plan 
review process can be streamlined. Many communities have found that an advisory group is very 
helpful in developing a constructive partnership for improving ESC plans. 

l 0. Reinvent the local eSC manual. A productive task to assign to the advisory group is to revisit the 
current ESC manual and local training materials to improve the quality of ESC plans and the overall 
performance of ESC measures installed at construction site.. 

If these measures are taken, the murky mixture that usually leaves construction sites will be considerably 
less sediment laden. ESC plans will never produce 100% sediment free output, but the dollars communitie. 
spend on this task can be put to their best use if erosion prevention and sediment control practices are 
applied with greater care, vigor and ingenuity. 
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111181 COUI,.Y COIStiiiPIB 
441 Old Newpon Blvd. Suite 103 Newpon Bach. California 92663 

Office: (949) 72.3· 5424 Fu: (949) 675· 7091 Email: coastkeeperl "eanblink.net 
http://www.coastkeeper.org 

The trviDe CODtpally 

Daniel C. Heclipn. Rqitttred Apt 
550 Newport Center Drive 
Newport Beach. Califonia, 92660 

Irvine Commwaity Development Compuy 
Duicl C. Hedip.n. R.cpstered ApJ4 
!!0 Newpon. Center D.rive 
Newport Beach. California 92660 

Irvine Ranch Water Dislrict 
Ronald Youq. Oalenl Mau.p 
P.O Box 51000 
IMne. CA 92619-7000 

Dear Sin. 

Westcnl OolfPtopertiCS.IDc. 
JobD Na:rariau. R.qiltaed Apt 
15915 Vemwa Blvd., Ste 30l 
EaciDo, c.lifomia 91436 

C&Lifomia P.:i!k Homes. Inc. 
Lyle McCoU~ Rqis1ered A&ftll 
38 Executive put •200 
lrviDe, Califomia 9261' 

lllll wriliD& \his letllr em bebllf otOnap CoDaty Cout leeper IDCl Mr. Garry 
8mwa (collectively.~ illftlllld \o dilcbllps ofpoU\dlllt& by Califomia 
Padfac Homes. lac. w._ Ooii'Propa'lia. lac. 1mDc RIIICb Wlfl:t Diltrict. JrviDc 
CoiDrnaUy DcYelopa:w:m Com.-J-dlllnilll: ConlpiDJ. 

Sec:tioa505(b) oftbe Fcdcrll Wlflr PoDutiGDCoatrolAct("CWA. or tile "Act'1 
requires 1batlixty (to) days priar co tbe iaitiadaB of a civil M:tiOil qaiast lilY t11epd 
·®Jator UDder ScctioD 50S( a) otu. Act. n u.s. c. t ll65(a).a cidzeD m• pvc 
DDtice of their iDla to- to tbe cLdlup. tile AdmiaiiUitar of1bl u.s. 
ErlYinmmeatal Protection A#ftJI:y, dll ......_ AdDiiailaalar ofdlt Ea¥iromDcnrll 
Pro1KtioD Aprtt:y 8lr 1he l'flioa ia which l11lCb violllioD is ll1cpd to bave occum:d. 
llld1bt Chit! Admiailll1dive OfliC*'filrW S.. ill wbida dlc'Violltioa is llllaiCl to 
bavc occwn:d. This lct.t:a' llddralll: . 

t) nc lrviDe COIDpllly, tt. Pelicul Hill aoara.m.llld their ..-u· 
(Collectively "TTCj violations of1bt Secdoa301 Act fi1r UDpei'IDitted discbaraes of 
conllminaled irriptioa WltCr from the Peliam Cove Golf C.. imo CryaW Cove; 

2) Tllc lrviDe R.t.Dc:b Wiler District's Publicly Owned Tmtmeat WOlD' 
violllions of itt Natioaal PollUllllt Dischlq,c EJimi'lllicm SYifelll ("'NPDESj Permit 
No. CA 8000326 and Secticm 301 oflbe At1 for discblraa of itt eftluem ued u 
irriptioa water oa tbe Pelican OM Golf Course: imo Crystal Cove; tad 
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3) TIC's violations of the eftl\ACDllimilations md reporting an~ monito~ 
requirements ofNPOES Permit No. CASOOOOOl {beteiDafter "Constnle\1011 P~nmt"), 
State Water Resoun:es Control Board. (bereinaftet "State Boardi WatM Quabty Order 
92.Q6 OWQ iuued pursuant to Section 402(p) of the A~. 33 U.S.C. fl342(p). 

A. BACK.GROlJND 

1. ne Cryttal Cove Projeet 

Crystal Cove hu tona been recognized u a precio\IS part ofCal.ifomia's aquatic 
mowta. Among other tbinp. dolpbia birthiq bas been observed at Crystal C~. In 
1972. in recognition of the ecolopcal value of Crystal Cove, the State Boar~ ~lpted 
Crystal Cove u u Area of Spec:ial Biolopw Si&Dific:aace (" ASBSi. probibnma 
dixbarps of waste to Crystal Cove because " ... c:er1liD bioloFCil communities 
because of their wlue or tilgility daerve very special protccticm coasistina of 
presel'\'ltion IDd mafnterumrA! of na\UI'al water quality coDditia ..... 

Bepnning in 1911. the Irvine Company undertook development of property 
tcljacent to and draiDiD& to Cl')'1111l Cove. nc PIOJ'OIId dMlopiq • plf coune. u 
well as thousands of \'WY larp rcsideuces. a coll1lllCI'dll ceater,lllld 111 cquatri111 
center in 12 pbases. nc first applied to the Army Corps ofEqiaecn for drcdF and 
fill Permits pursuant 1D Section 404 of the Act ("404 Penaitj for the alteratioll or 
elimination or creeks ad wcduds iD the first plllse of the project. nc proposed tbat 
their fdlavities could be CODCiucted under Nldioawide Permit 26 {~ 26"), which 
iavol\led minimal public or apacy ~ bued on tbt llllllliiDOUIIt of &U or 
waton of the United States involved. At dlat time. bo1b the United Stata 
Eavironmearll PrDiectioD Apacy {'"EPA j lllrl the UDited States Deplrtment offish 
and Game {"'DFGj bo1b oppGICd permittiq the proposed fill. aodna tllllt pvcn the 
overall SC0J11 oftbc popoJCd project. nc-s iDitia1 ipplic:ation '"pi.ccaaa1ed" die true 
amoum of fill oftbe United Slltn contemplated by dividiqtbe permiftina pnJCCsses 
by the proposed phases iD violation ofNWP 26 ad~ Aet. Despite these objcctiom. 
and the flat prohibitioD on the discbarps or wute to Ill ASBS set out in the Ocelll 
Plan. the Reaional W111:r Quality Control Bolrd. Slnla ADa Reaion ("'Rqioaal Boardj 
issued a waiver of the tequired water quality c:atification, aad the Army Corps 
provided for coverage UDder NWP 26. TIC hu now applied for another fill permit 
under NWP 26 for five additioDil pbua oftbe project The 6U ccmducted by TIC iD 
each of the five phuea or the proj~ totalina 5.22 acres, clearly cxcced the une acre 
maximum which may br permitted by NWP 26. Therefore Oranp County Coast 
Kee-per inteuds to oppose TIC's current application. and will request that arry additional 
fill be subject to an iadividual 404 Pmnit. 

By 1994, TIC had completed devclopmcm of the golf course, named Pelican Hill. c... \...,. 
Pelican Hill Oolf Course is irripted with tertiary trea1ed, or .. reclaimed" wutewatcr ~ ' 
from the Irvine Ranch Water District's Publicly Owned Treaunem Works ("POTWj. ~ ~ .. 
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The POTW remains respoDSible under me temas ofNPOES Permit No. CA 8000326, 
RqionaJ Boatd Order NO. 94-22 ('"POTW Pcrmitj for tbc final discbatlt of1he 
irription water provi4ed to PclieaD Hill GolfCaunc. SeccioaA(ll) of \be POTW, 
Permit specifically piObibits tbe dilcberp of m:Jeimed water to surface Wiler bodia. 
other tba1l emeraeuey owrftows from Sad CayoD ~taervoir. Once applied to dll 
aotf course. tbc RCiaimecl wa~er usecl for iniplioD collccta iD water t'Cilwa 011 tbc aolf' 
course, baviaa concemrated fenili=, pestiada.llld Gtbl:f po8USI1lb usociatt4 with 
aolf councs. a wen u the pollutants in tRatecl wutcw~~er, S\1Ch a heavy metals ad 
orpuics. Without CMr baviaa obtaiDed uy pamit. TIC replldy pumps tbae ponds 
of contaminatecl Wilted 'Wider ud discblrps tbc WUlewater cmr DCIJby bluffs imo 
Crystal Cove. Thia c;vntami,..,.S water cacactina OWl' 1bc btu& ia&o Crys111 Cove is 
sw:h a coDUDODI.y obsavecl ~that nc itself daipllld the lla .. Pclic:lll Hill 
Wldcrfall" 011 maps lX'CJV'ided to dlo COIIW CommissiOIL lDf'olmaticm. C\III'Ciltly 
available to Cout lCcepcr indicates u nc illeplly discbupS 1bis watcwtter 10 
Crystal Cove on awnp four 10 six times per yw, both duriDa wet ad dry walbcr, 
most rccaaly after did; on C1uistmu Eve. 1999. 

m t994111d 1997. nc received exteDSioat orNWP 26 comaae from tbe Army 
Corps. Be&iJmbla bll999, TIC bepn devdopiDa Pblsa oae uad two oftbr: piOject 
Storm water dilcblrp has tbe pldiDa uad adllr CAXISIIIICCioa ICii'vhia conductec1 for 
this pbue oftbr: projtet ueteplattcl by dae ~ PaiDit. 'tbc ~ 
Permit illcludcs requin:mlldS that till diJdllrpr ..;DIIiD poUUiiala COIIUOI....-es 
IDcclina Best AVIilltde Tec:lulolag Slllldudl, M well a till~ OD dischlqes 
wllich CIUit ar daalea to Clllll pollution. or -MDch cau~e ar ocan'bule to violatioal of 
Wiler cp8ty stiDdmls. iadudia& tbe prohibitiaa OD 4ildllqll of Wille to ASBS's 
contaiDed iD dill Ocela P1la. lufanlllllioac:arftilllly IMii1lblo 10 Coldlcper, iacludiaa 
pho10JIIpbl t11u:a duriDa a iaspectiou. ;~ • nc 11a failed to c:aaap~y witll 
dle requilalelds oftbe Coastluctioa Pemdt,llld il discblqiaa ... Wiler canlli1liD& 
bclvy COIDidlldiaaa of lilt ad adler poUUII.atl. u 'Mila JICIDollaml water dilclllraa 
comainiD& hip COftCelltlltiODS of cblorial ad other pollUIIIIII. mto Crystal OM. 
Althoup EPA IIOied 101111 of TIC's vio1atiGas of1bl ~Permit and die Act 
ud bas cxdered improYecl poUulioa 'IIMIIf "allll ~ 11C'a violatiaas Milia• 

Thus TIC's cMelopmaa paject iD dll C.,.U Cove uea ba been coaductld io 
chronic violation of the Cca Wlfl:r Act l!ld State Mter quality proUICtioalaws. 
Clearly TIC views eavironmcata1 rqulaliollllld polldioa u a burier 10 its 
development plaas, ra1ber tblll u a meas to pre:MrYe the raaun:es of Califomia. 
0raaac Couaty Coast Keeper imeod:s to briq iu Citiza Eaf'cm:aem Actioa10 
compel TIC's compliuce. aad to stop the depadatioa ofCzynll Cove. 

l. Onap CouDt)' Cot~ltiUeper 

Oranae County CoastKeeper is a non-profit public bc:netlt corporatiott orpa.i.zcd 
under the law. of the S~te of Califom.i.a -Mth..itt main oftico 1D Newport Beach. 

f&."' "\d. 
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Members ofOtuae CoUDty CoastKeeper reside tlCil' OraDp County Bay~o vca 
Rivera. and coastal RC:Civq waters, iDc;ludi.q specifically Crystal Cove. ad usc md 
enjoy those waters for teereatioa md other IIC1ivitia. MemberS of On.n&e County 
CoudCccper use llld cajoy me waters iJnv which poUU1111U ftuiD nca iUcpl 
irription water discbarJes lllCl conmuction activities arc discblrpd. Members of 
OfiD&C County CoutKeeper use tbose area to fish. sail. boat.~ swim. biJd. 
watch. view wildtifeud eaaaae iD sciczdific IIUdy i=ludiaa moaitoriq activities. The 
discbarp ofpollut~.~~~~ by nc impairs eldl of those usa. Tbul, tbf: imcn:sts of 
Oraace Coumy Coudeapa's mc:mbers have been. arc beiq.ad will commuc to be 
adversely affected by nc·s failuze to comply with tbe ClCID Water Act 

B. VIOLA DONS OF TBIACI I'OllDISCJWlGES OF WASTEWATER FROM 
P!UCAN COVI. GoLF COtJRSE TO CRYSTAL COVE 

CoaiKeepcr bln:by putS you oa aatic:e dill upoa 1be c:qirlrioD of sixty (60) days 
after die dale of this NOnCE OF VIOLATIONS AND INTENT TO FILE SUIT, we 
intend to file suit ia Federll Court api1ltt the Imae Coaqlla.y, aad its qeats aDd/or 
lfl'diates. iacludina but not limited to Califomia Pllcifio Homes IDd lrviae Comraumty 
Developawat Compmy,Wattm OolfP!vpatics aad tbc lrviDD laadl w.- Diauict. 
ThDsc violations arc set out iD 1Ur1hcr detail below. 

L tJapel'lllttld Dildulrpl oiWII1eWIIet froa PeDaa Owe 

Section 30l(a} of the ClCia Wiler Act. 33 U.S. C. t 1311(a), llld its implcmemiq 
rwplatiODS require 11r1 penoa who ctiscbaraa or proposes to diiCblrp poUUIIDII. 
includiq stonD Wiler cliKbalps usociated with iaduslrialldivity. into the waters of 
1he United Slates to submit 111 NPDES permit tpplicatioa.. 

laformation eumm1y available to CoastKceper iDdicales that TIC bas 
dischaqed WIStewater in the form of coUected treated d'lueat used for irription at the 
PeliCIIl Cove Golf Course iDto Crystal Cove at last four to tilL times per year. 
discharaina for at teat 24 hours on each occasion. for a total of at least 20 disc:barps. 
CoutK.eepcr'smtiew of fila It tbe Rqioaal Board indicates tbat TIC bls acver 
obtained or even applied for a permit for these discblrps of pollutaats. Further. TIC's 
most recem illepl discharae or wutewt\cr, ~durin& the ni&ht ofCbristmu 
Eve. iudicata that TIC is a wan: the cti.scbarp: is in-t.IIKI isauanftti .... to avoid .......... ,._ e_,... '-\. (1 

~ \.o' 
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by CoastK.ecper indicates \hat TIC fails to comply with the terms of the Coutructioa 
Permit IDCl tht Cleu Wa::t Aet. 

L IHKb&nglp ytpladop oftg 4st pd tltc Gcpml Psrprit, 

Provision f.J.':.' of tl• Gm:ral Permit prohibits SlOl'ID Wl1er discbar&a ~ 
authorized non ston., wa • c1iscbarJcs wbicb caue or tbreaUIIl to cause poUunOD. 
contlmiaation. or nu ';~DC~ Provision B( 1) of \be Gtaerll Permit prohibits stonn water 
disch.ups to surface l • sro~ •Ddwatcr wbicb ldYaxlJ implct huma.t'l health.or the 
environment Provisic · B(l. of the General Permit probibi1a storm~ discblrps 
which cause or contr.b11 e to aa e:JX:Ctdtnee of aay wuer qulily _.,dl CODtliDed in 
applicable State pluas ' ~1udina specifically the OccaD P1aD. 

CoutKcepcr bu <;»bserved and~ 1ar&c IDlOUIIIS of turbid I\Orm watcr 
~ imo Ceyltll Ccm: duriaa IDCl i~ after 1101111 cveats. lafOI'IIIIlion 
cunmtly Milabl · :o CoastKeeper iDdic:ata that fioiD at least t JlllQII)' 199910 tbl: 
praerat, nc hu d.iJcharpd scorm waacr USDdlttd widl c:oa.stn.l;don ICtivity aad storm 
water c:oDIIi1liDa pol1U11Dt! to two co~ stoma warcr pipes c:oawyiaa IIOnll water 
6om tbe lite to CtyJQI Cove. via Muddy Crat ..a Los TIIDCCII Creek. duriqllleast 
every l'lilll\leftt over 0.1 iDoha u clclamiaed by 1be Nllioall Climltic Data eemar. or 
OD at IQit 3 ll'plllte occatiODS Ill ldditioa. nc dilcblqa ~ hiD the opca 
biUsides of the COIIICiuctioa ~~a1luouab llleat four---~ ditcba, 
DODt ofwbich haw my type of fihra1icm or adler poUutioD ooatlal m.easua Wblll 
ldditiODilllia da bcoomea aVIilable. BayiCJiper u..ls to UIC tbe DeW dataiO ldd 
those violations 10 ill eaf'olf:caltm &cdoa. nc will~ 10 be in vio1tlion or~~~c 
G-.1 Pcn:ait each day they dilc:baqc C'.OII!Imilllll!ld ... water wbich c:ues or 
1hreate:as to c:awJC poUudoa., c:omami •MOD. or Dllilace. whicb ldvtncly impiCII 
hUIIIIft blllth or tbe tli:Mroamc:llt. or causa or coDtributa 10 a viollliaD of ay waaer 
quality IIIDdud courained in applicable Stu plllll aad me Buia PIIIL . 

Sectioa A(l) aad C(3) oftbe ConslnlcliaaPermit allo pvbibit discblrps of 
aoa.siOml cx.cept ia Clllllia timicecl ~ad m 111 m=ats pgbibits IIGIHIOim 
Wlta' dilcblqa wbich Clllll or coalnbure to viollliam orw .. Quality Suadlrdlllt 
011t ill 0c11D or Buia Plas. latomullioa cuntDdy a'VIiJablc 10 CoiiiKceper iDdicltes 
1bat TIC bas Npeile<lly diJdllraed poUu.tecl J1aDo11Dnn W111r to Crystal Cow. For 
cumplt. oa 15 November 1999, over a perioG ofapproximllely five boun TIC 
disctuqed a lap volume ofWIIUIWitcr ~ bilb COilCCIIIIIioas of chlorine 10 
Los TI'IIICOS Creek and Crystal Cove. CoastKceper bas also observed and 
ph~ biahly turbid discharaes from Loa TIIDCOI Creek cl\lriq dry wadler. 
crcatiq wae silt plumes in Crystal Cove. on 20 Scpa:mber 1999. 14 Aupst 1999. aad 
I Auaust 1999. CoutK.tepa' iuvcsupted 1hl source of the lO Scptanber 1999 GOD· 
storm Wlltcr dixharp. ancl disc:overed tlW a fiesb Wltll' pipe had burst on TIC 
propetty. completely wasbins out 111 adjacent road. and pacratiq the bup plum of silt 
ill the Creek and Crys1al Cave. TIC has therefore violated the Conatn~etion Pennie t.nd 
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the Act on at least four occasicms. ucl those violllions arc continuiDJ. Cout.Keeper 
believes that ericleDce of ldditicmal cliscbarps will be obtaiMc1 duriq the sixty day 
DOti~ period. CoutKccper therd'cn specifically puts you on aoticc tba&ID)' ldditionll 
discbarac events that CoucKceper disecmn after the date or this leftel' will be includlcl 
ia CoastKccpcr's a:d'on::cmcut ICtioa. 

2. ftilm 10 Caply l!ida lp! oldie Gwnl Pcrmjt. 

The Oa1eral Permit requires stonn water clisebarprs tD comply whh its terms. 
inc:ludina the developmcat aad implcmc.nta&i.oa of a Stoml Wlftlt PoUUiioa Pmcation 
Plan ("SWPPP") ancl the developmcnl aad implcmiilllllall of 1 Molliuxilla ad 
Reponiq Ptosram. nc is aot complyia& wtlh these terms of the OeDeral Permit 

1. 5tom WWr PoliJtipa Prmptlop, PEFI• 

Section A ancl the iDcorporated FICt Sbeet of11w OCDCIIl Pamit nqWres 
discharpn to develop IDd implcmeDt 1 SWPPP wbicblltistia ctnliD miaimum 
requinnDcna. lbe SWPPP must 111 include poUUiioD COidrOl meuum wbicb meet 
Bat AYiillble TecbJaolo&y ECODOmically A.VIillble C'lJAT') and Bat Calmmtional 
PoUUWit Coarrol Tedaaolqy ("BCT"). 1be SWPPP mlllllllo iDclwle.IDlOill Giber 
elements: 1) a dacripliollofpotlliDtialiOUn:el ofpoU•dMtiiO die r&onll MW sysctm; 
l) a site map sbowiq tbe 1oc1liGa or poDUiioD CCIIIb'Dl piiOtica ad duriDa 
canstruai.oD; ... UIC4 tD ... soils IDd was~~~;- oC =-fi1t .. of IOil 
~-of potrntitl ---where caaiRII plll:tiDII willbl-cluriDI 
coaatructioa; locatioas of post CGIISiniCtioD coaaol JIIIC*a; 11114 wbide ... aad 
service IRIS; ud 3) I desciijlion afltDnll Wller-llllllld plllnica. lest 
MIDipmtat Pr1IClices ("BMPs") aad pmcnti" D'li"..-.1* 

IDIOI'llllliOn curn:at~y aVIiJible • CoutKecper iDdiclla thll nc ha aoc 
developed ud implemadlclaa ldequate SWPPP far its FICilit:J. nc las flilccliO 
implement. and the SWPPP fails 10 i1ll:alporllle. pallui& CGIIR'IIIIII:II1Ridlat1Chieve 
tbe BAT staadani While the SWPPP bu f'olmsdelcniiDa .....,.._ BMPs llr 
c:onstruc:tion ICtivitiee. thc SWPPP fli1s 10 pnMde l1l'J sill speoi& IJIIIIicllioa for 
tbac IIICIS\Im. Ala~ f'cw if Ill)' ofdtl measures pllCially dacribld ill the 
SWPPP have been implemenLecl. For exA1Iq)le. nc•s SWPPP iDduda 1 dacriptioD of 
same track-off contlollllCIISUI'eS. yet the SWPPP map fails tD daiplte iDpas or 
cams poims at the site. or 10 dacribe where triCk-oft' JUUures Jbould bt 
implemcmed.. CoutKeeper ilms1iptors obseMd ao IriCk .oft' pollution pnMDtion 
measures at tbe iqrcu and cerc:ss pcriaa at tbe me. n. SWPPP fails to mention 
numerous storm water conveyance ditches II1Cl discblrJe poiatl oblemd duriaa site 
visits. The SWPPP docs describes two primuy discbarp l'C)ints fi:om 1he site, yet 
provides for no filterinJ or other b'a!mellt for these diJcblraes flowiaa directly 10 
CryS'IIl Cove. The SWPPP fails to provide any specific::ity, either in the narrmve 
section or in the site map. as to ara.s of cut and fill. soil distwblaec. soil or waste 
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storase, or 1he location or control measwes to be implcmcnu:d. The SWPPP fails to 
provide for BMP's for vehicle fueliq. and CoastKeepcr observed and pbotopphed I 
larae tiDk used for diesel refueling without IICOIIdary contai1IID.Ind or any storm water 
controls at the fueliq IRL Coa1Kecpcr iuvatipton obscm:cl steep slopes of 
exposed. pied soil with ialdequate or 1IOJHXistat erosion CODtr01s ldjacem t~ bodl 
Muddy Creek and Trancoe Creek. Further. the SWPPP fi.ils completely to meutton aDY 
post construction c:cmtrol prac:Uces. 

Each day 1bat nc conducts comtnletioa activities with madequate sMP·s and 
an inadequate SWPPP is a violation of the Coastnl:tion Permit IDd the Act TIC has 
been sndina and disturbiqiOil at the Crystal Cove Project siDI:e atlelll 1 Januuy 
1999, for at leut366 violations of the Act, and these violations are onpifts. 

b. Moattmgud Rcpgrtlp• Prgmm 

ProvisiOD E(3) llld Secttoa 8(1) of the <lenml Permit tequires disc:bar&m to 
develop and implemat a monitoriaa prop1111 • . 

Section 8(3) 4 (4) t.Dd Scctioa A(9) of die Ocaaal Permit JeqUim diKbarpn to 
conduct lite iDipectioDs to identify IRIS contributiq 10 SIOnll water discbups. to 
G'VIIUII8 die elrediwalss of1be BMPs masura ill NduciDa pollut111t loadiq. ad to 
evaluate wbcdler polludoa eoauvl~DC~S~RS Itt out iD tbc SWPPP are ldcquate llld 
property implcmellled. 5ec'ci.OD C(9) & (10) requile clitcllaqen 10 ceni.fJ, based on the 
II1INil site impec:tioa, tbat the fl&:ility is ill complilllce with tbe Geaml Permit and 10 
n:pon any DOIII:OIDptiaac 

IDfonaation C\II'II:Dtly awilable 10 CoutKeeper iDdic~tes tbll nc has DDt 
developeclm ..._lllOilitoriDa mel reponiaa protpllll. nc 11a failed to ideaeify 
ad report tlw illtpl diJoMraa. iacludiq ~ JtanD Mlia' ladllOIHtOrm 
water, or to IYiluate iD 1 IMIJiinafUl way and thaebe COI'IICt 1!1. llrious iDidequacies 
ia its SWPPP llld SWPPP impltmemation. 'lberef'orc. die TIC P'ecility bu been iD 
continuous violation of the monitminamd repal1iq requin:meatl evay day siace 1 
January 1991. for I total or It leut 366 Sllpll1de violatioas. nC wall COntul\11 to be ia 
violation or the monitoriq llld rcportiq requiremcats nay day tbey dischlrp DDil 

stonu water md storm wuer comainina polluraats withou& diM1opiDa md 
tmplementina a Monitoriq md ft.ep)tdna Propam for its ficility. · 

ID addition to these violatioas set fonb above. 1bis DDtice covers all violations of 
the Clam Wattt Act by TIC md.eftced by iDfonnation wtUeh becomes available to 
CoastK.ceper after the dale of this NOTICE Of VIOLATION AND INTENT TO Fn.E 
surr. 
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Punuant to Section309(d) of the Ac:t, 33 U.S. C.§ 1319(d), aad the Adjustment of 
Civil Monetary Penalties ror hUlalion. 40 C.f.R. Put 19, eacb fidlity's __ 
separate violations oftbe Al:t subjects tbo violator to a pcmalty of up to Sl7 .SOO per day 
per violatioa . 1D ldditioa to civil peaaJtics. CoutiC.eepet wiD seek iDjuadive relief' 
prevatina funber violatioDa of the Ad. punuaat to Sedicms 505(a) .t. (d), 33 U.S.C. t 
136S(a) a (d), and such oda' rdicfu is permitted by law. Lady, Scdion 50S( d) of 
tbe Act. 33 U.S. C. § 1365(4), permits tpvaiq parties to recover COS\I and fees. 
CoutK.eeper has mainecllepl c:oumel to rqnscm them in this maaer. All 
communications should be lddmsed to: 

Daniel Cooper 
Layae Friedrich 
Lawyers for C1CIIl Water 
clo San Francisco Bay~Cecpcr 
Presidio. Buildiq 1004 
POBoxl9921 
San F.tllleilco, CA 94129-0921 
Tel~: (41S) S61·2222 

Cout.Keeper believes this NOTICE OF INTENT TO SUE sufficiently states 
arwnds for fiUq auit. We imcDd. al1he dose oftbe 6CMtay DOtice period or sbordy 
tbera.fter to file a citizen suit UDCtlrr Stc:tioD 50S(a) of the At:t apiMl \be JrriDe 
Compay md the Irvine RIDcb Wiler District for"'iolatioas of'dle AA 

DurtDa die ~Y aoticc period.-. would be williq 1o dilaass cft'ective 
mnedics Cor tbe violltiaas noted ill Ibis leal:r. However, if you wisb 10 P111D such 
discussions iD tbe abJeDc:c of litiption. we sugest tblt you iDitia1:l tbost dilcv.1aiaas 
within the next 20 days so that they may be c:omp1ctecl before tbe ead of the 60-day 
aotice period. We do DOt iDtcad to delay die filiD& of a complaint in federal court if 
discussions are CODtinuiq when that period ends. 

Very uuty yours. 

Cc list on next paac 

Carol M. Browner. Adminiattator 
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U.S. Eft'VUomnemal. Protecti01l A.fpt:J 
401 M Street. NW 
WashiqaoD. D.C. 20460 

Felicia Man:us. Rcsioaal AdminislralOr 
U.S. Buvironmental Protection Apy 
R.ca;ion 9 Office 
75 Hawthome Street 
San Frt.DCisco. CA 94105·3901 

Walter Pettit, Ex=utive Dim:IDr 
State Water Rc:aources CODUOl Bolnl 
901 P Street. P.O. Box 100 
Sacramento, Califomia 95112..0100 

Gmld 1. ThibeaWt • Exeeutive Ofticcr 
tlqional. Water Quality Comrol Baud. Santa ADa Recson 
3737 MaiD Street. Suile 500 
Riverside, Calitomia. 92S01·3339 

PeliCIIl Hills OolfQub 
22651 PeliciD Hill Reid. South 
Newport Cout, Califonia 9'16!7 

Trviae Ranch Wiler Diltric:t 
15600 Sud Clll)'OD AYI!Ne 
lrviDe. Cl1if'orDia 92711 
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Office of Susan Jordan 
Z920 Ventura Drive 
Santa Barbar.l, CA 93105 
PH: 805·563·2167 
FX: 80S·563·Z367 
Sjordan51 thol.c:om 

Board of Directors 

Melvin L Nutter, Chairperson 
Phyllis Faber 
Joan .Jaclalgn 

Susan Jordan 
Patnc1a McCoy 
Jerry Neral 
Am Notd'w:lff 
Ce&aScou 
Honorable Alan Si«oty 
L.ucille Viny•d 

Honorary Members 

The Hol .. able 
Anthony Beilenson 

Melvin B. Lane 

LEAGUE FOR COASTAL PROTECTION 

July 20, 2000 

Cahlonua. Coast:ll. Conunissioo. 
200 Oceangate. lOth Owr 
Long Beach. CA 'X»m 
Aun: TemaHemy 

R~: Appt Ill No. AS.IRC·99·301 

Dear • 'omn. ;uioners and Ms. Halry 

[0) U [ ~ \U ~I 
lffi JUL 21 2000 l) 

CALIFORNIA 
COASTAL COMMISSION 

This 1e1 ~ denils lhe his10ry or lhe project under appeal ana l.CP' s oontlnumg 
cona. 11! Lu> would lil.':t! 10 make dear tba1 it does not dl5pute the Irvme 
Cump.·11~ '11 riaht to develop v.oitbin the appeal ~ but feds that thc:re are 
coolin• . c•lllCCl"DS regarding water quality and the pn:mvalion of Crystal Cove 
Stare PaiL. the beach and the v.oalc:rs of the ASBS tb:lt ~ve, as of yet. oot been 
adequat~y addre$scd. 

Projeet ARpeaJ Backa:2!1ad 
It bas been roughly oae year since the L.caauc for Coastal Protection broughtlhe 
Irviae Crystd Cove prqect loc::;ded m die appeal ueas of 4A, 48, S.6.12C. 125. 
and 120 to the aucntioo of the Caliform:a ~ Ccmmissioo The impetus for 
LCY s concern was two letiii!IS r·aom me Oepai:tmc:Dt of Fish aod Game and the 
Environmentll Protectioo Aseocy lba& were sWJft81.y aiti.cal c:i 1be l.rvme 
Company's appli<::;Uioo. to tbc Army Q.x-p$11 Eugina:l'S for a nation~idc p:rmit 
to fillaw&bJ.y 6 miJes or i1'11'11l'mlllelll aDd c:pbemaa1 screams. 

MisYK of Satiol!lridlt Ptll'ftdt :zt 
AI wa)'S ~XWr<Wersial, NWP 26 was designed ro prao.ide a streamlined process far 
small proJer.:IS wb.enl fiU was limited to no mere than SOO feet ri liDc:ar sueam bed 
(J'ViDe argued thc:D. as they coociDue ro.lbal me alm01516 mila eX ilalamlCierlt :u:ad 
epb.emera1 drainages .bat 1ht!y were PI to fill did not qualify as sllaftiS (11'\ioe 
EJR(m 10 rdc:r 10 them as ausion pllies) aad dlar tbcy served litdc purpose 
wimm me watersbl:d. EPA stm!aly disap:ed aod argued mat 1bc fdbDa of tbese 
dnuft3&el was like cuniq the fmprs df tile baud of the wuershed aad ""uuld 
result in inc:n:ascd c:rosico aDd dans.attc to bcdliU'allll. which~ the last 
ma.tivcly uaalteted draiaqes mall c( Onmp Couaty. 

lrydsgyate Mordtori.pl: Fails tt Opcumeat Impacts to Los Ttapsot 
In its auempt to p1n Caural Can1'1:1is.1iiioo approval of ita piOject as oriiJiually 
dalipcd. In·me supplied Qtcruli\-c docwnenWioo purponing to show tbat tbmr 
pfOJect would bave DO nepcve impaas to tbc S'lreamS, the beach or to dle Walas 
of lbe Crysud Cove. wluc.h are <Jtlicially des! pared as aa Am. of Special 
Biological Significance and c. Marme Life Refuge. The centapece of their 
argument was a monitann; study conducted by Dr. Ford tbar wa~ requim:l by the 
LCP 2nd amendment to moaitor lbc water quality impacts of the Pelican Hills 
Golf Course. Dr. Ford found tbar there were no ncgath·c: warer quabry 1mpacts 
from tbc golf ooune. 

Uofort'UD.a~Cly, that asse.nion Ocw in the face of reality. Aner.:doca.l ev.<ience 
g:llhl!red. Slnce the g<'lf COU1'Se was COOSU'UCtl:d by the 11!..'lidencs oi Cry!l'lal Cm·c. 
some who have obsm'Ved the cm:k for as loog as 40 years. indicated tbt Los 
Trancos Cn:ek: (\\ohic:h I"UD.S through tbe middle of the his10ric c:otcs~ that nrc 
slated for development by St:.t.te P;rla 1n10 a SSOO • mght reson}. had been altered 
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frOtn an inlermittent Stream that was dry 8 month~ out of lbe year to a stream that 
ran almost c:on.stantly and was subjec1ed to mysteriou.~ heavy flows that ca~dt:d 
tbrougb the • pubbc ~<:S tu.nnel' under PCH and over lhe cliffs. 

PeliCJD Hills Golf Course MaoaumcPS Fined for llltgl Dissbarm to Los 
Ifa.geos 
It seemed impossible that Dr. Ford's study ¥iould not detect sucb olmOWi 
1m pacts, but there was a vety good reason why it di~n·~ Tbat:s because Dr. Foro 
did not tnclude Los Tranros Creek as a sample s1~ m his morutonng study 
de$pite lhe fact lhll il famed the narural drainage for runoff from the golf course. 
Instead Or. Ford focused his attention on the tmpacts to the already developed 
r~dential area of Cuneo SOOres fanher north on PCH. So. for years. Los 
Tranoos.lib: Muddy Creek, which is chal'IL:teriz.cd in large part as a Category A 
ESHA USGS blue line stream was subjected to accelerated erosion and damage 
while pollutants flowed into the WillerS cl the ASBS. Not until the Onm1e 
County Coo.o;!Keeper threalened litigation to bait the tllepl discharges did tbe 
Regional Wacer Qualitv Control Bowd finally s1ep llp lo the plate <md fine the 
hvine Company's goUt c:oursc ~nement OJmpany $148,000 for eight illepl 
dis~.:har&e5 of nearly 16 million gallons oC recycled water during a penod of 6 
months from August 1999 to January 2000. (LA Times article, dafl:ld May 
6.200:>. lltaci:w.!d) 

As:sertioo that 1m pads to Wattr OuaUtv an the BespopsibiliJT o( the 
8eJiopal Water Control Board and ~ot lht Coastal Commissioll 
Afrer the December baring at which CCC staff ~mended demal oC tbe 
original project based on ino:nsisteocies with the certi.hed LCP,Irvioe opud to go 
back 10 the drawing board and to their credit. liCliDI! impo.runr chanaes have been 
made. F<lr example. Cbq.· have c:ome to an agreement with \be OCSD for 
c:ol.leclioo of dl)' weather nows between Aprill5 tbrough Octol:leJ' 31 and they 
have added 5e\'eral new deumtioo basius. But it is the IMoe Compan)"s posiaon 
that most or these impovemenl3 are beiDa made volwllanly and ate DOl under lbe 
jurisdiction d the CCC to require. 

The Irvine Compmy tilka the positioo that Lbe lCP policies plate resp:lii.Sibility 
fiX 1mpacts tu ~-ala' quailty solely in the hands of tbe Recioaal Waser Quality 
Conttol Board as described in lhe mriscd prqec:t descripciOil provided by 
Andriette Culbertson 10 T cn::!ia HeDry. 

"The certified LCP c:onrains c:enaia policies related to tbc Catqory C 
ESHA, whicb tru$&5 aTsholc. It as in this section tbat 1be LCP n:quires 
protectlon of lbe wa~r:r quality m marinr resource arus by merenc:.e to the 
poli_~es. io lhl: LCP ~118 IWlcAT (Subcbaprer K). "the.re are ao 
addiaonal pollaes ~remna to "-ater quality in d'le LCP, aod lhis 
5\lbchapter defers p-ora."'ion of water quality sn mari.oe resource arm~ to 
lbe Regional Wat.er Qualaty Control Bo.W. • 

-L.eaa from ADdriette Culbcrua:t. 10 T-Hwzy, dlbld M.rcb 71h.2000. rc. Ncwpon 
Cout .o\ppclal; Rcvi!lcd Projca Dacnpd<la far u M\10 Coaul Dc,·dopmau Pamit. 
P: 7. 

Failure of Bniona) Water Qu.alitx Coqtrol Board to Re'riew Revt!!d 
PtojtS Despite Dirt'tt Char&~'~ to tb' ASBS 
lJ~forl'Uni:\tcly, the Re$Jonal Wa~r;r Quality Conuol Board has opted not tQ re\ie\lo 
this newly te'I.1Sed projeCt. How can this be? Well, in fact wheD the RWQCB 
fn"St reviewed the onginal projca. tbey recommended denial bnsed on dim:'t 
discb.arges to the ASBS "'hicb are impermisstble under the Ocean Pl:m. The Srate 
Board overruled tbe RWQCB saying tbala:oloog ll! the dlsc:barges were going 

• 

• 
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into tbt' c:rec.b fll:Sl- they did DOl: qualify as direct discb:arges to dle ASBS. lbi.s 
condt.Ltqon was ~ despue tbe faa that lhe lnine Company's QW1l ~-ultmt 
addtc:s3cs the e::ustell<:e of ar.leasl2 t:ul.vcrts, one of wbith will rcc:cive portioos d 
the stonnwara ruooff from. the appal area, that dUch;uge d.iRcdy to the oc:eaa: 

"A total of 10 culveru. (installed dunng the construction .of PCH) wst 
under PCH. ln the pasl-de~dopment scenano, 1M ott11 PCB Cflaf!IV 
which will diJC!uJrg~ proj«t storm fltJwr Will be the Los Traucos Canyon 
9'x 10' arch, the 3()-i.D.c:b RCP'below Draina;e Area.A.dut J' Jt:4' RCB 
b«ww DrailuJr• AIWr Br, !.be 24 • RCP below Otaimge At'Q C anc1 the 
Muddy Canyon 6' "8' arch. Refer to Figure 2. Of lhese five cul\'eltS, 
only 1:'1\-a. the 3' x 4' RCB below Dr.linqe Area Brand the 24"RCP 
below Drainage am~ C. are outsiOe of the CC appeal area and OU"e 1101 
proposed for al~~:tatiOD. Tlle.w two culMU disduup tD dt• oc~r~~n 
withou.t.ptmilag.dtnl.,. alribu.tary cTftlc. J:bvever, as pmiou:dy 
staled, these tvm culverts an: asSIOeiart.d with ccnsttuc:tion area:~ out!:~dc of 
the scope d the CC appeal. • 

-Newport Coast P\liJII\ed COIIIIIIUIIltl. PNpou:4 Rwdr :-.taaa;cmmt PLm 
H)drolo:ic A!Wym. Apm2000. p.l Ptc:pucd by Tettcmer aat Assoc::i.ara lAc. 

Though it is diJfK'Ult to follow !be e!'l:.llCt coutSe of the runoff from the appeal 
an:as,zt appears from Tettemer's desc:npnon that :ttleast a portion of the runoff 
from 4b in 111£ ll.ppe:1l Dn!ia will discbarge 11110 dr.u~~age area Br which tJPIHG'S to 
drain into the 3' x 4' RCB below DraiDage Area Br or. iD English. the box culvert 
that empties directly onto the beach just soud1 of los TrantOS Creek (sec map). 
(Futtber, please note that the Los Tran.:os Can)'Oil9' x 10' Arch cited llbove is 
actually the public :LCCeSSWay from the State Park Bach parlang lot across PCH.) 

"The proposed plan iDCiudes lhe following c:baDges ro lbe ongtmlly 
m:ommended RJ\.iP ••• -

• The nanotT frona lbe lotted ara pcl1ion of draiDap arm M2 
(PI.mng Area 48) bas bceD mouted to draUrap: 1111:a B. DO'W 
labeled as Ana Br." (see auached map) 

·Diid. P-~. W1c poim S 

flawed Momtorlg §tudJ of Water OutUt! lmp¥ts from Appeal Area 
The end result was that tbe RWQCB ISSUed a wai\U f« lbe ongmal projeo: and 
declined to n:vicw tbe milled pojca. At tbe same timt:. tbe RWQCB lefl in place 
a pm-iously approved mooi.toriua Sllllly to determiae the water qualit')· 1mpaas 
from the appeal ana. 

Dr. Ford. was onc:e q:un brou~ in to do tbe momtcring swdy on bebalf d tbe 
I nine Company. Inaedibly. Or. Ford's im.tial study 9e0pe again did not inc.lude 
L03 TRDOOS Creek., a tlagiant omission thac the RWQCB lafa' COI1'IlCitd. Despite 
the RWQCB's addition ot: Los TCUJCos Cl-eek. Dr. Ford's momco.ring study is 
already so na\\-ed tbll we have no oonfideoc:e tbal it will prcdu&:c :my rd.iatie 
infClrmalioo by wbi.cb to gauge the impacts oo die c:reda. and tbe wacen of the: 
ASBS. 

How flawed is Dr. Ford's study? To stan. \he 'bue.line measumnaus' tba.t Or. 
Ftmi has established from which to measure tbe post developmc:at warcr qualny 
1n1pac1S from rhe appc:a1 arar. wen: done dunng the uagoing gracing :md 
construction of areas 3A and 38 . .'\s evidenced by the "ideo complied by the 
Oranse County CD:ll.-d<eeper and subrrutled 10 the CCC. the tmptcts from the 
I.XlnSinlcuon phase alonr have •. :n::atcd extensl\C: sediment plumes m the waten of 
the A.SBS 
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into the c~ fint - they did not qualify as direct discharges to the ASBS. This 
conclusion was reached despue !he fact that the Irvine Company's own con.mlrant 
addresses the existence of at least 2 culvens, one of .... -hich will receive portions of 
the stormwater runoff from the appeal cu-ea.that discharge direcdy to the oa:an: 

• A tol.ill of 10 cui ''ens (insralled dwing the construction of PCH) eJUSt 
under PCH. In the post-deYelopment scenario. thf! onlJ PCB culvft'tl 
which will discJuur~ Jll'fli•ct siDrm f"'ws will be the Los Tr.mcos Canyon 
\.1' x 10' arch, the 30-inch RCP below Drainage Area A, the 3' x 4' RCB 
bf!low Drainatf! Ana Br, the 24 • RCP below Drainage A t-ea C and lhe 
Muddy Canyon 6' x. 8' arcb. Refer to FiguR 2. Of these five culverts. 
only two, the 3' x4' RCB below Dn.inage Area Brand the 24"RCP 
below Drainage ar= C, are outside of the CC appeal area and are oa 
proposed for alrcraCiOtL TluJ11 two culverts discluup to thf! oc:Mn 
without paning through a ll'ibU14ry crwlc. However, 015 prevtously 
!!tatOO. these two cul\'erts are associMed with consii"Uction are.:!S out!lide of 
the~~oftheCCa~· 

-!'ewport Cooast Plaaned CoiiiDlWilty, Propol;c:d RWlOf'f Maaa,.~ Plal1 
Hydrolo:ic: Analysis, Apil2000, p.l Prq:ared by Tct.tcma: mel Assoc:iilC-1 bl~:. 

Though il i~ ditii.eult to foil ow the e:uct cout-se of the nmaff from the appeal 
areas. it appears from Tettemer's description that ai least a portion of the IUnoff 
from 4b in the appe31 area wall discharge tnto dr.linage area Brwhich appta.r.t to 
drain into the 3' :t 4' RCB below Drainage Area Br or, in English, the bmt culvert 
tlmt empties directly oor.o the beach just south of Los Tr.mcos Creek(~ map). 
(Further. please note that the Ul5 Trancos Canyon 9' ;( 10' Arch ciled abcn·e is 
actually the public :~.cc:essway from the State ?:Irk Be:lch parking lot across PCH.) 

"The propc!SCd plan includes the following c:haoaes to the originally 
recommended RMP ..... 

The runoff fl"om the loaed an:a portion d drainage liJ'e:l M2 
(Planning Area 48) has been rerou~M ro drainage area B. now 
labeled as AT• Br." 

-Ibid. P·-'· bullet pcliat 5 

f]awfll Monitoripc Study of Water Quality Impaets Ctom Apl!!!l Area 
The end result was that the RWQCB inued a wai\'er for the origi.aal. projo..."t ilnd 
declined to review the revised project. At the same time. tile RWQCB left in place 
a previou.~y approved morutonng stucly to determine the warer quality tmpact.!i 
from the appeal area. 

Dr. Ford, was om.--e again brought in 10 do the monitaring study on behalf of the 
ln'llle Company. Incredibly, Dr. Fonl's initial study scope again did not mdude 
Los Trancos Creek. a flagrmt omissioa that the RWQCB later corrected, Despite 
tbe RWQCB's addition of l..os Tr:mcos Cteek. Dr. Ford's morutonng study 1s 
already so flawed that \~e have no confidence tbat it will prodll<% iUlY rehabte 
tnformation by which to gauge the imp:tciS on the aeelcs, and the waters of the 
ASBS. 

How flawed is Dr. Ford's sru.dy" To st:.lrt, the ·~hne measurements' that Dr 
rord has established from wtuch tO mea..qu-e the post devdopmtnt Waler quality 
1mpac1S from the appeal area were done dunng the oogoin~ grading and 
construction of areas 3A illld 38. Ali evidenced by the ~1deo compded by the 
Orange Ccunty CoostK.ceper and submttted to the CCC, the impacts fran the 
con~tructtcm pba.~ alone have created e1..1ensive sediment plume> m the waters o. 
the ASBS ~X. '-'d. 

? '\\ 
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Second, the: conu-ol that Dr. FORI selected u a comp311son, Emerald Canyon. i:> an 
already dc\•cloped walmbed tha1 bears little rtlanon ro lhe relatively undisturbed 
watmbed that Muddy Creek aDd l..cs Trancos rcpresens. 

And fioally. in an inexplicable failure ro grasp the mcarung of a bG:lelinc 
morutoring study. the Regional Board openly discussed the possibility of 
significantly scaling back the 5IXlpe or tbe sllldy smce Dr. Fool. once apin. 
assW'ed them that there w~ no $ignificant wafer quality impi!CZS. In a cl;as...qc case 
of the fox guaniing the hen house, Dr. Ford has hi.lnKlf prediacd Irvine's runoff 
mcasuru 'viU be very effective and tbal they wlllt-esult in no :tignificanl neg:dive 
adverse effects on \\131Cf quality: 

•Predictive evaluali<:m by Ford ( 1999) and PBS&J (1999b-c) i.ndacaJe 
that these runoff m.an.agcmcm measures "'iU be Vf:r'J' effeai.ve, (stc) and 
that they will result in no sigDificant ~'ene efT eelS on water qwhty and 
ei.'OIO@icll characterillitics or the freshwarer watcnheds or the adjacent 
marine environment The p1tnary goal !:A the monitorin3 saxlies 
described bel-e will be to char.Jctenze lind evaluata 1bae potenta:ll effects: 

·Or. Ridwd Fmfs W11cr ~ty Moanolill& Sllld): Plaafor Ruaoft' rrom 
Cc)-atal Co¥e1Ncwport Coat Pbasa tv -3 ~IV -41'ro)t:a 

CCC Water Oualitv 4sttoes Not ig CoDftict witb SWOCJ 91' RWOCB 
While the actions of lbe SWQCB aad the RWQCB are regrettable IUid lltiU under 
appeal. the fact that the RWQCB bas opted not to m•iew tbls m'iscd project based 
on the unstudied and. dlerefon: UDSUbsiAnliared assumption dlat lhe Irvine 
Company has made· improvaneDL\' tbat will lessen any U1lpiClS ~t~.:wally worts in 
the G.>mmis.'lion' s favcr and st.reustbcas its ability 10 coadition this project to 
pro«a water quality. Sectiora 30412 or the Coaslal Act wbach lays 0\ll the CCC's 
role wben it comes to water quality maJce.s it dear d.Dltbe CCC cutDQC take aay . 
actlon tbal. is iD CODfJict \Jioith a SWQCB or RWQCB ~- !'be 
RWQCB's refusal to aaalyze aDi snicw dlis •wl1 rwiMl ,.J«:: rendm the 
question cl confli<:t between die two aceocies moot. 

Las Trpos and Muddy Cr!!k !!'!USGS mae Llae $trams Primarill 
Dt.flned As CaJmry ,\ ESfiA 
The sumdard cl micw f« dais posect is the c:ertifltd LCP. ADd wbilc tbe LCP is 
unquesliuaabl.y a somewhat dared documem that c:Joes DOC nflect whal the CCC 
Would DOW require in lenDs of WIW1I' quali1:y proledicll pobOII, ill policies can 
5t&U be 1ntetp'Ctcd ro en.'IUI'C tbal1he oatura1 function of the cn:eks is pnlCeCtld and 
tb:lt wuer quality impiC15 to the ASBS are avoided. It is lbese LCP policies tb:al 
speak to the requirement tbal. c:oastniCtion aad post dndopmeat I1ICS for runoff. 
sedimenlabOn,. :utd c:rosloa approximate 11 clOllelv as poSSible l.bc natuNI mtes 
that en~ p-e-developmaat (see attacb.cd letter~ by lhc l..awVCl1 for 
Clean Water for lhe Oranae County a.tKccpei. cbted 7f1JJ. for a decai1a:t 
.ualysis of tbe rele\"mt LCP poliaes). 

Central to tbi$ tc:mt is thc fact that the majority or~ Tl'aJII:OS :mel Muddy 
Creeks are USGS bludine streams and are p:~manly dcfUled ill the LCP as 
Cmagory A ESHA (see map, Tbe Newpon Coast 1..oca1. C0111...W Plan 2oc1 
Amendmcru. EXHIBIT I. attacbed}. Under the a::mfied LCP, Category A ESHA 
ill afforded the maximum protection. wbic:b swes that: 

D. CATEGORY • A• and ~a· Environment:IIJy Sensitive Habiw Area Poliaes 
t. &cept (('If the ESHA ~ located in Plannm@ An::l4A. tlu ntJlW'IIl drain4t• 
cours•r and nDbl.n:ll spnnp will w Jll'f'Untd ill thlir •zi.rtinr 111111 • 
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Tile c:<ceplions th:li follow m D.l.A-G ror the most part place limits on the type 
and extent of development that can be placed in or adjacent to Cate8Ql')' w A • ;md 
"8" ESHA. No exception is made that allows the natur'al dr.Unagc 00\lr.ie.s to be 
irre.tnev;Wty alrt:red from an intermittent stream 1.0 a perennial stream or that allo" 
the degree of erosion. runoff, or sedimentatlon 10 exceed the pre-development 
~o."'ndition which would represent a si@!lifiCIDlt alteratlon of the $trealn itself. 

A.r Cat~gory A ESHA, IM CCC n.~ds to focus on what thtt '•:xi.:lting' natu.tal 
stilt• of til• cre~la is GIUiensru• thttlo.nJ nmojfpltm fluJt i.r act::ttptH as part 
of tlu ov~l'fiU project llfiJI'DKil npws~na the a/Umt:llive tluzt is nwst liklly to 
prestrve uch draiMgtt CO&U'St ill w 'tzislirtg' *"· 
It is ow- I.."'nt.ention that the r~ised plan before you could be further modified to 
achie"e grearer protecuon of Cl)'Slal Co\-e and ics tributuies. 

Lack o( Cumulative (mpads Analysis 
lf left UllChallenged., at build out Los Trancos and Muddy Creek will rccc1ve the 
runoff from 2 golf courses, 2600 homf:1', and 1100 resort units in :sddition to 
several other commerciallrcc:mational entllleS and will funnel that runoff onto 
CrysraJ Cove: Start: Pad>: Bcac:b and intcl the wart:rs of the ASBS. Yet, despi 1e the 
massive scope of the development at Crystal Cove tbat includes the appeal area. 
there bas been NO CUMtJI..A TIVE IMPACTS ANALYSIS done to detenrune 
whether or not the LCP policies that seek 10 protect waU!r quaiil} will be met as a 
whole. 

Tbc Irvine Company argues lhat c:ootrary to the assertions 1n tbe LCP, that the 
beach does nor get its sand from the watershed. What if they and their 
consultants arc wrmg? The Irviue Compmy further illlserts that mat there will be 
no negati.••e w31er qualit) impactS from Ihe:ir PIO.icct What if they aod their 
consultmts are wrong? l'bey have been wrong before wbeD they failed to 
aa:ount for the negative impa:ts d 1M nm off from the Pelican Hills Oolf Coua 
on los Tranc:m c~ lf they :are wmna bae. lbe public srands IO lose the 
opp.xtuaity 10 expc:riem:c wbat bas beccJmc: an all too fleeting espenaa in 
Oranae County - ooasta1 acce.ss ro a rdalively untamished and pristine be:lch 
environmenL To SOlY tbac there is NO MARGIN FOR ERROR in these lilllt stages 
of the approval proceu is 10 vastly undersrare the ~o that Qy~ Cove fxes. 

A Sbre of the Art Water Op!ity ProG'IIII 
Irvine bas asserted that irs water quality eff(lt for tbe Cryaw Cove Project lS 
·~ill lie«$,.., and • ,....ntH and 'z/Ubib COIRplianU wil/r 
water qllllliq ohfrctiva of tlw Cotllt4l A.ct far in I#UI of o.nythinr previously 
coruilknd by tDCJ apnt:y in it • pnviow comtdllnJli.on of this or artJ other 
coarllll pHjf!ct.. • 

-Letter from Alldricttt Culbcruao to Taea Heury. dated Mazdl7da..2000. ~ :-;cwpon 
Coast Appql: Rt\i.ai P.loject ~apllOG fcx df! nm-o CO&ttal ~clopmau Permit. 
pg$. ~ & 7 mpcc'livdy. 

With all due respect. LCP would like to point to a ra:ent CoasW Commission 
dec1st~o>n on the Trt::lSure Island ProJe<:l in l...agUDa Beach. The coastal 
... tc:~'·elopment pcraut t:ISiued by the CCC for the Treasure fsland ProJect tnclu~ 
year round nwsance llow dlv~rsion for lhe proJect site ~d the 60 Ol.Cre dr.un.a!C 
ll.I"C;1 above the su.e .. clea.rl y dd"mcd responstlxhty for SC"A<et slam dram and 
dtvenioo :md sediment removal ~·sterns. 3 S ye:1r stotmwater moniton.ng pi~ fo
submt!>SIOn :md appro"al by the CCC, a.od a tl!Vi!.ied water quality mana~cm!!'tlt 
plan !('lr subr:russton and appmv;:U by the CCC. 

• 

• 

• 
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To that end.. LCP proposes that !he CCC mously a:msidcr a mon: ~ve 
alternative that it bel.ie\·es w11I fwther reduce, if J10l dimina.le, the impacts from this 
development And we further recommend that the CCC reqUire independent, third 
party. peer-rC\·iewed morutoring tq.ansure tbal the LCP policies that are designed 
to protect water quality, beach replenishment and the: ASBS marine en,.lroo.ment 
are actually met over the 10J18 term. 

~~ 
~£mM 
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Ms. Teresa Henry 
District Manager 
California Coastal Commission 
200 Oceangate, 10111 Floor 
Long Beach, CA 90802-4302 

fU NO Ol610fo.Cm.1 

Coastal Program Analyst, Water Quality Unit 
California Coastal Commission 
200 Oceangate, I O* Floor 
Long Beach, CA 90802-4302 

Re: The Irvine Company - CoastK.eeper Video Briefing Package 

Dear Mr. Gregg, Ms. Henry and Ms. Bluth: 

Enclosed please find a revised version of the above-referenced briefing package, 
provided to replace the e-mail version that was forwarded to you on Friday. The briefmg memo 
was revised to: l) finalize timestamps from the video; 2) correct certain acreages associated with 
the catclunents to the creeks and watershed areas; and 3) indicate that a temporary weir structure 
was present within the Muddy Canyon Creek stream channel upstream of the project site at the 
time of the March 5 and 8 storms. In addition, the enclosed version includes the referenced 
attachments. 

We also have enclosed a copy of materials dated February 24, 2000, submitted by 
"The Irvine Company to the Regional Water Quality Control Board for the Santa Ana Region. 
We are providing these materials as they offer additional information regarding storm flows from 
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Mr. Jack Gregg 
Ms. Teresa Henry 
Ms. Carrie Bluth 
July 24, 2000 
Page 2 

the project site. Although the stonns that are the subject of this RWQCB, submittal took place 
before those depicted in the Coc. >tKeeper video, the photographs related to them indicate turbid 
water in Los Trancos Ca.,y m Cn ek upstream of the project site. (Upstream conditions in 
Muddy Canyon Creek were 'Ot ca 1tured in the photographs submitted to the RWQCB.) 

Feel free to cor act e. ther Roberta or myself if you should have any questions, or 
if we can be of any further a"SL tancc.;. 

Enclosures 
cc: Roberta Marshall 

Monica Florian 
Andi Culbertson 
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BRIEFING PACKAGE REGARDING 
COASTKEEPER VIDEO OF LOS TRANCOS AND MUDDY CANYON CREEKS 

AND THE NEWPORT COAST NEARSHORE ENVIRONMENT 

A video taken by CoastKeeper on February 23, March 5, and March 8, 2000, shows 
conditions in the lower reaches of Los Trancos Canyon and Muddy Canyon Creeks and the 
nearshore ocean along the Newport Coast soon after rainfall. Runoff from Beach Town 1,1 

currently under development by The Irvine Company ("TIC"), also is shown in the video. 

The question has been raised as to whether the video shows elevated sediment loading to 
the creeks and ocean from construction activities at Beach Town I. The unequivocal answer is 
"no." In fact, the video shows that Best Management Practices ("BMPs") at Beach Town I are 
working to control erosion and sediment runoff at the project site and that such sediment is not a 
major source of sediment to the turbid band of water that is known to occur off the Newport 
Coast during storm conditions. 

The conclusions expressed herein are the product of expert review of the CoastKeeper 
video and the issues it raises by Drs. Douglas Inman and Scott Jenkins. Dr. Inman is the 
founding director of the Center for Coastal Studies of the Scripps Institution of Oceanography, 
and has over fifty years of experience in coastal oceanography and geomorphology, including 
waves, currents, coastal processes, and geotechnical sciences. Dr. Jenkins is a Senior Engineer 
at the Center, and has extensive experience in coastal processes, hydrodynamics, and the 
hydraulics of harbors and coastal embayments. 

I. BACKGROUNQ. 

Streams and rivers discharging into the ocean off the coast of Southern California 
including Orange County are known to transport large quantities of sediment into the ocean at 
numerous locations during certain storm conditions. Such sediment transport, and resulting 
turbid water, is a natural phenomenon and occurs in the absence of development Depending on 
stream characteristics and storm conditions, these discharges can result in sediment discharge out 
beyond the surf zone, where large turbid plumes may develop. Conversely, such discharges may 
not escape the surf zone, because of insufficient runoff volume and velocity. 

Beach Town I comprises a small percentage of the watersheds of Los Trancos and 
Muddy Canyon Creeks, two small creeks that discharge, when flowing, into the Newport Coast 
area. There are numerous other sources of sediment to the ocean in this area. Turbidity off of 
Crystal Cove can come from as far north as the Santa Ana River and as far south as San Juan 
Creek. (See attached satellite image from a 1998 pre-development storm, provided to illustrate 
regional sediment sources.)2 In fact, the Santa Ana River, San Juan Creek and the Newpon 

Beach Town I and the development thereof is not part of the project before the California Coastal 
Commission in the appeal. Rather, Beach Town I is the development between the Pacific Coast Highway 
and the project that is before the Coastal Commission. 

The satellite image is from March I, 199&, several days after a stonn that was significantly larger than the 
stonns in the CoastKeepcr video. It is not being provided to suggest that conditions dwing the ~ "/... "-\ ~ 
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Bay/San Diego Creek complex are the predominant sources of fine sediment causing turbulent 
plumes in the region. A major source of local sediment is the Buck Gully watershed. 

II. THE COASTKEEPER VIDEO. 

There are certain key sequences in the video that must be reviewed carefully in order to 
tell anything of consequence with respect to the influence of the project on sediment yield. The 
following observations, explained further below, are based on expert review of the video: 

• The only time when the video focuses on actual project runoff into Los Trancos 
Creek (approx. timestamp 2:21, see attached still image) shows project runoff to 
be clearer than the flow already in the creek. 

• The only time when the video focuses on actual project runoff into Muddy 
Canyon Creek (approx. timestamp 8:26) shows project runoff to be of turbidity 
similar to the flow already in the creek. 

• The video contains no evidence that sediment discharged into the ocean from Los 
Trancos or Muddy Canyon Creek was greater because of project development. 
Rather, the video indicates that runoff from Los Trancos and Muddy Canyon 
Creeks did not cause the large turbid plume seen in the video to the north. See 
timestamp 6:44, attached still image thereof. In fact, at certain times the video 
shows clear blue ocean water immediately off of these creeks. See, e.g., 
timestamps 5:56 (Los Trancos) and 7:18 (Muddy Creek), and attached still 
images. 

• The video clearly shows the influence of other drainages, which are known to 
form a turbid band of water in the open ocean off of the Newport Coast. See, e.g., 
timestamp 6:44. 

• The video contains no evidence that project BMPs are not working. The only two 
BMPs shown on the video- the energy dissipater and a row of sandbags- were 
working as designed and intended. In order to diminish the erosion potential of 
runoff, the sandbags were set up to impede- not prevent- runoff and 
overtopping of them was expected and normal. 

• The video does not show evidence of upstream conditions in Los Trancos or 
conditions in other local drainages, so that comparison with background a'ld 
typical conditions could be made. 

CoastKecpcr video were the same as those in the satellite image. Rather, it is an image that simply shows 
the wide range of potential sediment sources in the region. This image was readily available; we arc 
searching for images for the actual events filmed by CoastKccpcr. 
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A. Los Trancos Canyon Creek. 

Runoff from Beach Town I discharges into Los Trancos Creek at two locations, 
only one of which is shown on the video. In addition, the video does not show conditions in Los 
Trancos Creek upstream of the project. The incompleteness of the video makes it susceptible to 
misinterpretation. However, important information is contained on the video. 

The project discharge to the creek captured on the video is a pipe inlet just 
upstream and south of a pedestrian bridge in the bungalow neighborhood between Pacific Coast 
Highway and the beach. See video timestamp 2:21, a still image of which is attached. The 
project water discharging from this pipe is clearer than the water flowing in the creek, indicating 
that runoff from the project contained less sediment than that already in the creek. 

The other location where the project discharges into Los Trancos Creek is 
immediately upstream of the tunnel through which the creek passes under Pacific Coast 
Highway. This discharge point is not shown on the video, despite the fact that it is readily 
accessible. It is likely that the clarity of runoff water at this second discharge point was similar 
to that shown by the video at the pedestrian bridge. This is because project BMPs for these two 
discharge points are similar and would be expected to be similarly effective. The runoff volume 
from the two discharge points also is similar, with about eight percent less project flow coming 
in at the tunnel than at the bridge. 

Finally, the video does not show Los Trancos Creek upstream of the project 
Footage of the upstream area likely would have shown turbid water in the creek prior to contact 
with project runoff. The Beach Town I area discharging into Los Trancos Creek is 
approximately 66 acres; about 21 acres of undeveloped property also drains into Los Trancos 
through the Beach Town I inlet pipes. At the point where Beach Town I discharges into it, Los 
Trancos Creek already bas drained 1091 other acres, an area about 13 times the size of the total 
area (87 acres) entering Los Trancos through the two pipes from Beach Town I. This 
underscores the importance of showing upstream conditions and how the absence of showing 
them may have led CoastKeeper to make erroneous conclusions about project impacts. 

B. Muddy Canyon Creek. 

Beach Town I discharges to Muddy Canyon Creek just below an energy dissipater 
device located in the southwest comer of the Beach Town I property. Undeveloped property also 
drains to Muddy Creek through the energy dissipater. The video shows where this combined 
runoff water intersects the creek and what the upstream conditions are at that intersection. Video 
timestamp 8:26. What is apparent is that runoff passing through the energy dissipater is similar 
in turbidity to water already in the creek. It is not reasonable to conclude from the video that 
runoff from the site contained more sediment than what was already present in Muddy Canyon 
Creek. 

Approximately 76 acres of developed area from the Beach Town I site drain into 
Muddy Creek through the energy dissipater. Runoff from approximately 69 acres of 
undeveloped land mixes with this Beach Town I runoff, and also drains to Muddy Creek through 
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the energy dissipater. Muddy Canyon Creek contains runofffrom an area draining 893 acres at 
the point where the creek picks up the runoff from the energy dissipater. 

Finally, during the March 5 and 8 storm events, there was a temporary weir in 
place in Muddy Creek just upstream of the energy dissipater. The purpose of the weir was to 
facilitate the sampling and testing of the water in Muddy Creek. While it is not known at this 
time whether this structure affected runoff velocity below the weir on the dates in question, it is 
identified for purposes of completeness. 

C. Energy Dissipater and Sandbae BMP. 

Because runoff from the project into Muddy Canyon Creek does not appear to 
contain sediment above background levels, the BMPs appear to be working. However, 
CoastKeeper has misinterpreted the row of sandbags shown on the video below the energy 
dissipater (video timestamp 8:07) as having failed. In fact, these sandbags were a temporary 
BMP that were working as intended. 

The sandbags were installed during winter 2000 to abate potential erosion. The 
sandbags caused water to pond behind them, permitting some sediment to settle out, with excess 
water overtopping the bags, reducing the velocity of runoff and decreasing the potential for 
erosion in the area. Sandbag checkdams like the one shown in the video have the effect of 
reducing the velocity and energy of runoff and decreasing the potential for erosion in the area. 
Such checkdams are a common and widely accepted BMP. 

Because the sandbags performed so well, this temporary BMP has been replaced 
with a permanent BMP that will achieve the same result. The permanent BMP consists of rip rap 
installed downstream of the energy dissipater to control erosion and protect native plant species 
in the area. In any event, future flows through the energy dissipater will be greatly reduced by a 
large detention basin that is planned for Phases IV -3 and IV -4 (the area that is the subject of the 
current appeal before the Coastal Commission). 

D. Nearshore Environment. 

The video does not show any WlUSual amoWlts of sediment reaching the coastal 
zone through the Los Tranc:os and Muddy Canyon Creeks. Turbidity from these creeks is largely 
contained in and limited to the nearshore circulation cell which includes the surf zone. In fact, at 
times the water directly offshore of the creeks is clear blue, showing no apparent effects of turbid 
runoff. See video at timestamps 5:56 (Los Trancos) and 7:18 (Muddy Canyon) and still images 
corresponding to these timestamps. These observations indicate that, at least during the storms 
filmed by CoastKeeper, the Los Trancos and Muddy Canyon Creek discharges contained 
insufficient momentum and sediment to break out beyond the nearshore circulation cell and form 
large turbid plumes, such as the one apparent to the north in the video. 

The video shows a large sediment plume north of Los Trancos Creek extending 
along the coast past Pelican Point to the north. This sediment is probably largely derived from 
Buck Gully, located north of Crystal Cove, which drains a watershed about twice the size of the 
Los Trancos watershed. Plumes from Buck Gully can be carried by tidal currents to the Crystal 
Cove area. Tidal data for the dates of the video indicate that the tidal flow in the area was from 
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north to south for relevant times. The shape of the ocean turbid plume and the infonnation on 
nearshore currents are consistent with a plume progressing southward from the Buck Gully area. 
In addition, on a subsequent date, Dr. Scott Jenkins videotaped a similar condition during which 
nearshore turbidity north o~ los Trancos clearly was coming from Buck Gully. See below. 

Other soW'Ces of sediment also may be contributing to the ocean turbidity 
observed in the video. Major sediment sources for the area are the Santa Ana River, Newport 
Bay and San Juan Creek, each c r whi,~h can contribute to ocean turbidity off Crystal Cove. 
Smaller but more local sources c.~ sedi1 1ent include Moro Canyon and other small drainages to 
the south. 

The video does not ' 1peru to show any significant sediment loading from 
Newport Bay. However, while Stdi 1ent may not have been emanating from the bay at the time 
of the video, it certainly may have • 1e so earlier and during the stonns. Sediment from this bay 
is known to be significant and can ..... vei south towards Crystal Cove. 

III. APRIL 18 VIDEO BY DR. SCOTT JENKINS. 

Dr. Scott Jenkins made a video of the Crystal Cove area on April 18, 2000, also 
after a stonn event. Dr. Jenkins obsen ed conditions on April 18 that he believes are similar to 
those in the CoastK.eeper video. The sediment which he observed on April 18 largely derived 
from Buck Gully. Dr. Jenkins' observations on April IS were that runoff from Los Trancos and 
Muddy Canyon Creeks remained in the surf zone circulation cells and did not extend into coastal 
waters. 
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LOS TRANCOS CREEK IMMEDIATELY NORTH OF PEDESTRIAN BRIDGE IN BUNGALOW COMMUNITY, 
SHOWING PIPE INLET FROM BEACH TOWN I. 

(CoastKeeper Video Timestamp: 2:21) 
Images taken from the video provide less clarity than the video itself. 

We are endeavoring to have higher quality images produced. 
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Blue Ocean Water 

LOS TRANCOS CREEK WHERE IT ENTERS THE OCEAN. 
(CoastKeeper Video Timestamp: S:56) 

I mages taken from the video provide less clarity than the video itself. 
We are endeavoring to have higher quality images produced . 
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MUDDY CANYON CREEK WHERE IT ENTERS THE OCEAN. 
(CoastKeeper Video Timestamp: 7: 18) 
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Images taken from the video provide less clarity than the video itself. 
We are endeavoring to have higher quality images produced. 
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Ocean directly off of 
Los Trancos Creek 

Plume from the North 

COASTLINE LOOKING NORTH OF LOS TRANCOS CREEK. 
(CoastKeeper Video Timestamp: 6:44) 

Images taken from the vtdco provide less clanty than the vtdco itself. 
We are endeavoring tu have higher quality images produ 
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IRVINE COMMUNITY DEVELOPMENT COMPANY 

February 24. 2000 

Ms. Joanne Schnerdcr 
Caltfomta Reg:onal \\ Jlcr (luJlttv Board 
3737 Mam Sueet. Su:te 500 
Rtverstde, CA 92501-3339 

.• 

Re: Ne"port Coast- Phase lV-1 anJ IV-2 Eroston Control Effewveness 

Dear Joanne: 

Attached please find a memo from Jtm L0m1an (Sen10r Vice Prestdent of ConstructiOn) to me 
regardmg the effectiveness of 1~e eros10n Jn,J scdtment control BMP's on the Newpot1 Coast
Phase IV-! and !V-2 (Crystal Co.c 

Please call me tf you have any ques<;nns 

Smcerely, 

Roberta Rand Marshall 
V ~ ce Prestdent 

Attachments 

cc: Ftle- 401 Permit/ 

550 Newport Center Onve. PO Bo• 6370. Newport Beach. Ca~lorrua 92658·6370 (949) 720-2000 
AtYOtiiNty af TN~~~ \~ 
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IRVINE COMMUNITY 

DEVELOPMENT COMPANY 

Roberta Rand Marshall 
Vice President 
Land Development 

550 Newport <Anter Onve 
Newport Beach 
California 92658-63 70 
Telephone (714) 720-2293 
FAX (714) 720-2111 
ema<l marshaiiCirv.neco com 
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To: 

From: 

Date: 

t~ 
IRVINE COMMUNITY DEVELOPMENT COMPANY 

INTEROFFICE MEMORANDUM 

filecode: 

Roberta M~asha~ j 
Jim Lorman (,/ 

February 2 , 2000 

CC: 

Subject: Sediment/Erosion Control Observations; February 19 to 21, 2000 

As background, during the weekly work period (Monday through Friday) the assigned Crystal 
Cove field construction managers (Manager Cluis Ramsey - Director Bob Buckner
Construction Vice President Norm Burch) make sediment/erosion control observations prior to, 
during and after storm events. During weekend periods (Saturday, Sunday and holidays) the 
overall Newport Coast development area, which includes the Crystal Cove project, has an 
assigned manager who makes inspections and confirms any necessary repair of dev1ces prior to
during- after any stonn event (for the subject period this manager was Chns Ramsey). 

The below represents observations made during the February 19 to 21, 2000, weekend period 
relative to performance of devices that were installed and rain impacts to the Crystal Cove 
project. The reported rainfall from the Pelican Hill Golf course station for 2119/00 was 0.07 
inches, 2120/00 was 1.11 inches and 2121/00 was 1.04 inches. In general, the sediment/erosion 
control devices performed under heavy rain events. Sediment flows were captured and the 
devices were maintained in preparation for the ensuing stonns. The attached pictures highlight 
areas during a variety of storm events (2111/00, 2112/00, 2/17/00, 2120100, 2/21/00). 

Saturday- February 19,2000 by C. Ramsey 

• Muddy Canyon: No runoff was noted from the site or up<anyon, but rur.off occurred from the PCH down 
dra1n and stat:,m drain. No deposits of sediment were noted. 

• Crystal Heights Drive and the storm drain outlet below PCH: Street sandbags captured a minor amount or 
sediment, these deposits were removed by our contractor. The tract paved areas also had minor sediment 
deposits removed from sandbag chevrons No sed1ment runoff was noted in non·paved areas. 

' Los Trancos: Clean flow was noted from up-canyon at the inland s1de culvert. Clean flow was noted from the 
storm dra1n outlet from the northwest s1de of the proJect & PCH. 

• Overall Saturday was a mild event 



I 
, / During lhe AM period; . . 
./ • Muddy Canyon: .No tract runoff was noted with the exception of PCH. No sed1ment depos1ts were noted. 

• Crystal He1ghts Dnve and the storm drain outlet below PCH: Minor amounts of sediment was captured 1n 
sandbag chevrons. the deposits were cleaned by our contractor The tract paved areas also had sed1ment 
removed from sandbag chevrons. No sed1ment runoff was rroted tn non-paved areas. 

• Los Trances Clean flow was noted from up-canyon at the inland stde culvert. M1n1mum turbtd flow was noted 
from the storm dra1n outlet from the northwest s1de of the proJect & PCH 

'Overall Sunday morning was a mild event with the exception of heavy winds that reqwred our contractor to 

repa1r the screen fence contiguous w1th PCH. 

During the PM period; 
·Muddy Canyon: Same as AM. 

• Crystal He1ghts Dnve and storm dratn outlet below PCH: Same as AM 

• Los Trances Same as AM except a h1gher flow of slightly turbid water noted from up-canyon 

• Overall Sunday PM was a mild to moderate event and the high winds required our contractor to repatr the 
screen fence along PGH late into the evening. 

Monday. February 21, 2000 by C. Ramsey 

During the AM period; 
• Muddy Canyon: Overnight rains caused turbid up-canyon runoff and for the first lime the runoff reached the 
ocean. Runoff from PCH was also noted and there was clean water standing in the rip-rap pad below the 
dissipater. A minor nil had started to form where the manufactured earth meets the native soils pnor to 
entering the PCH inlet. Sandbags were placed 1nto the nil over the erosion mat to temporarily m1tigate further 
formation of other channels. 

• Cryslal Heights Drive and the storm drain outlet below PCH: Sediment was captured in the paved area 
sandbags and was cleared by our contractor. In tract paved areas also required cleaning of sediment from 
sandbag chevrons. Non paved street sections required cleaning as a slight build up was noted. 

• Los Trancos: Turbid water was noted from up-canyon in a moderate flow at the inland side culvert. Minimum 
clean flow was noted from the storm drain outlet from the northwest side of the project and PCH. A slight 
plume of turbid water was noted in the ocean due to increastng rain activity. 

During the PM period (events of heavy rain occurred, some lasting nearly one hour); 
• Muddy Canyon: Turbid water flow was noted from up-canyon. Very turbid water noted coming from the 
tract storm drain outlet at the dissipater. Flows from PCH, up-canyon and the tract storm drain 
system were heavy at times. Sediment was deposited in the rip rap retenhon area. A slight plume of turbid 
water was noted in the ocean. 

• Crystal Hetghts Dnve and the storm drain outlet below PCH: Sed•ment was captured throug·:out the day 'n 
C H Dnve and tract paved areas. On an ongo1ng bas1s. our contractor removed as necessary sed•ment 
depos1ts behtnd sandbags and no breaches were noted at the catch bastns. Sediment runoff was noted tn 
non-paved areas. However. no breaches were noted at catch basins. 

'Los Trances- Dunng heavy ra1ns very 1urb1d water was noted from up·canyon and moderate :o heavy 
flow from the tnland s1de culvert. Moderate flow of turbid water was noted 1n the storm dratn outlet from the 
northwest s1de of the tract and PCH. A moderate plume was noted tn the ocean. 
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August 7, 2000 

Ms. Teresa Henry 
CALIFORNIA COASTAl COMMISSION 
200 Ocean Gate, Suite 1000 
long Beach, CA 9080" 

Subject: Ag Basin Berm - Crystal Cove 

CALIFORNIA 
COASTAL COMMISSIOI'-' 

Irvine Community Development Company 
Appeal No. AS-1 RC-99-301 

Dear Ms. Henry: 

As requested, the following is my opinion on what the proposed development within 
Planning Areas 2C, 5 and 6 will have on the existing agricultural t:erm located in 
Planning Area 12E. 

The pre-development flow to the agricultural basin is 263 ds and the post-development 
flow to the agricultural basin based is 149 cfs. Both flows are based on a 1 00-frequency 
storm. The duration of the storm will increase from 19 hours pre-development to 40 
hours post-development. The development proposes to control the peak discharge by 
constructing two retention basins and a system of storm drain pipes to control erosion 
and to provide flood protection for the proposed development. An energy dissipater 
will be constructed at the terminus of the 54-inch reinforced concrete pipe prior to 
discharging the storm flows to Muddy Canyon. The energy dissipater will be designed 
to reduce the velocities within the pipe to velocities that would normally occur within 
Muddy Canyon. The flows will then be conveyed through a riparian enhancement 
located within muddy canyon prior to entering the existing agricultural basin. 

The agricultural berm was constructed many years ago and was not certified by a civil 
engineer. The agricultural berm has withstood many storms and a considerable amount 
of erosion has occurred around the berm. If the drainage shed was left in its natural 
condition, some additional erosion from storm runoff would occur. It is my opinion, 
although the duration of the storm has increased, the peak discharge has been 
substantially decreased and therefore the proposed development will not have an 
adverse affect on the agricultural berm once the retention basins, storm drain system, 
and energy dissipater have been constructed. 

Should you have any questions or need any additional information, please do not 
hesitate to call. 

Very truly yours, 

HUNSAKER & ASSOCIATES IRVINE, ltJC. 

frudAJifJ._ 
Richard Hunsaker 
President 

RH:tl 
xc: Roberta Rand Marshall, Irvine Community Development Company 

Andi Culbertson, Culbertson, Adams & Associates 
W.O. 949-140KT (f\c\wo\~9\140KT L4-rh.docl 
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August 4. 2000 

Teresa Heary 

1.1& 4IIOCUATIJ, utr., 
O'IU IIA II: ra...t.ZA. a\111' S 0 

t&"IN , 0 .LUn .!U. Ulil · 

California Coa$tal Commisslc.. · 
South Coast Area 
200 Ocean,gate, Suite 1000 
Long Beach, California 90802 4 02 

'119·JS).u666 TIL 
, .... s .) .•• ,. , .. -. 

tnKaa nrnoaa, 
It .I.&LIIY a1Vl&U1U~ 

l'l • IJCMIIOM• &DCII:LUII 

Subject. Appeal No. AS·:RC-99-301 -Diversion nf'Nuisance Runoff in Planning Area 5 

Dear Ms. Henry: 

This letter addresses your recommendation for deletion of the low flow, nuisance nmoff discharp 
point that was originally planned for in the wuthwcslern portion ofl'lanning AreaS. The nuisance 
runoff from this six inch pipe would haYe provided waLcr to the proposed 0.06 ac:re riparia 
enhancement area in the ephemeral tributary o Muddy C 1 y • 

• 

It is our understanding that this flow will now be diverted to the S4 inch rtonn drain th.- outlets to the 
riparian enhancement area at the head of Muddy Canyon, and ultimately into the existing asricultura1 
basin. Based on the nuisance nmoff' estimates provided by die project engineers, die w.-er budae& 
anal)tsis prepared by Douglas HamUton~ and o.Jr assessment of tho terrain 4nd vcgetatioD in this IIU. • 
I am confident lMt all of1ho dry season. nuipnce flow from Plalming Areas 2C, S, and 6, including 
the flow d•at will be divened from the previously phinned six inch drain, will be retained in the 
agricultural basin. Much of this water will be taken up by the evapotranspiration process, .ndtbe 
balance wi II perc:olate into tbe groundwater throuah the porous substrate of the aaricuhural buin. Of 
coun~e, the 0.06 acre riparian enhancement wilt no lonacr be feasible. 

I hope this letter provides tho information you require. Please can me if I can be of any further 
assiscaucc. 

Sincerely. 

. ........ ,.,. • ••••• 
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DEPARTMENT OF PARKS AND RECREATION 

Orange Coast District 
3030 Avenida del Presidente 
San Clemente, California 92672 

Sara Wan, Chair 
California Coastal Commission 
200 Oceangate, 1Oth Floor 
Long Beach, California 90802-4416 

August 2, 2000 

Re: Crystal Cove Appeal - A-5-IRC-99-301 

Dear Ms. Wan: 

Rusty Areias, Director 

ffi
.l ~ (f\1 ~ u . . :;, 

L) 1 1..~ • I-, '' ~? ~ ~ < '·- :._; 'l I' ~ i I c L' : ; - '-·-..:..: L- II 

L..; ALH..i " ~aoo I 

CAUFCRNIA 
COASTAl COlv\MISSION 

Thank you for the opportunity to comment on the proposed Crystal Cove 
Development under appeal by the California Coastal Commission. Since the January 
12,2000 de novo hearing, the California Department of Parks and Recreation, The 
Irvine Company and the Coastal Commission staff have worked cooperatively towards 
refining the key components of the proposed project. Our efforts focused on providing 
additional protections for the natural, cultural and recreational resources found at 
Crystal Cove State Park and. our primary goal is to ensure -the environment within the 
Crystal Cove State Park remains unchanged by the development of the final phase of 
the Newport Coast project. As stewards of the public lands at Crystal Cove State Park, 
our review and comments are based on our legal mandate to protect the state park 
system for the public in perpetuity. 

Crystal Cove State Park is one of the most diverse and popular units of the State 
Park system. The park includes 3.5 miles of sandy and rocky coastline and Coastal 
Sage Scrub covered coastal terrace areas which provide for incomparable coastal 
access, recreation and wildlife viewing opportunities. The park also includes the El 
Morro and portions of the Muddy Canyon and Los Trances Canyon watersheds. These 
coastal ridgelines and canyons support oak woodlands, riparian and Coastal Sage 
Scrub habitat. The 2400 acre upland area provides the public the opportunity to hike. 
mountain bike and horseback ride through a network of trails. 

Completely within the Coastal Zone, Crystal Cove State Park is enrolled in the 
NCCP for its high quality Coastal Sage Scrub habitat. Portions of the park are within 
the Irvine Coast Marine Life Refuge due to the outstanding inter and sub-tidal areas 
found offshore. These offshore areas are also sub-classified as an underwater park 
and receive special management considerations from our Department. Millions of local, 
regional and international visitors to the area travel to or pass through Crystal Cove 
State Park annually . 
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As :re Irvine ~ .)mpany provided us with revised plans, reports and studies, we • 
provided comments and input to their representatives and consultants. I would like to 
thank Cary Hunt, Monica Florian, Roberta Marshall and Andi Culbertson for their 
receptivity to our ideas that we have proposed to better protect Crystal Cove State Park. 
The improvements and changes to the project is evidence of their cooperation. 

1 he proposed project includes the significant cut and fill of the upper third of 
Muddy Canyon, portions of Wishbone Hill and lower Muddy Canyon. Our basic 
concerns include excessive erosion and habitat impacts from increased water volumes, 
pollutant loads and the potential marine habitat and public health impacts from water 
reaching the beach. 

We understand the Irvine Company is prepared to do the following to address 
our concerns. We do have some recommendations to the Commission which go 
beyond the Irvine Company's commitments. These can be found starting on page 4. 

Progress Made By The Irvine Company 

Water Qualityj&nsultanj 

The Irvine Company has hired new water quality consultants who are experienced and 
. nationally know experts in their field. They have systematically built a pollutant loading 
model, and made substantial changes to the proposed stormwater treatment system. 
This improved system, as designed and analyzed by TIC consultants and our reviewer, 
Michael Stenstrom, is designed to meet the standard now imposed in Los Angeles and 
Ventura Counties, allowing the treatment and in sometimes long term retention 
of the first%" of stormwater flow. This is a major step forward for best management 
practices in California Coastal Nonpoint Source Pollution Treatment. 

Low Flow Diversions 

They have secured the agreement of the Irvine Ranch Water District and the Orange 
County c:::anitation District to divert all dry season nuisance flows from the developed 
areas to the County Treatment Facility. We have discussed this with TIC and and both 
TIC and State Parks will request that all nuisance flows, regardless of season, be 
diverted. We have been told that such a request has been made of the Sanitation 
District, with no response to date. In addition, TIC has placed over 1300 acres of 
developed properties, including much of the recently graded areas from the prior phase 
into the dry season diversion program. This will not only protect the beach from 
nuisance ponding, but retrofit existing developed areas where releases of water to the 
beach and underwater park have been a water quality concern. 

• 

• 
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•. lower Muddy Canvon Detention Basin 

• 

• 

They have added areas 3a and 3b to the wet weather/stormwater treatment system, an 
additional 300 acres of development over and above that in the appeal area. There is a 
new off-creek detention system on Irvine Company property which flows into an energy 
dissipater on easements in tha ::>tatl• Park. This new arrangement provides for much 
less impact in Muddy Canyon in •erm; of extent of grading and blockage than the 
former structure proposed for the creE:.k. 

Bridge 

They have converted a detention tJc:asin on our property with a road on top of it to a 
bridge to connect their developed areas to their recreational areas. The easement for 
the road was a condition of the purchase of Crystal Cove State Park. Although, we 
would rather not see any more construction in the Park, this bridge is also a large 
improvement over the prior proposal and will allow the removal of an easement for a 
much longer road. 

Easements 

They have worked with our Staff Attorney and with Madelyn Glickfeld of the Institute of 
the Environment and our Orange Coast District Staff to address our concerns about the 
use of remaining Irvine Company easements in the State Park. The Irvine Company 
retained several easements across Crystal C )Ve State Park when the California 
Department of Parks and Recreation purchased the property. These easements allow 
for Irvine Company activities within Crystal Cove State Park including grading, road 
access, fuel modification and drainage rights. The Irvine Company has committed to 
the California Department of Parks and Recreation a willingness to reevaluate each 
easement and refine them so that these development rights are either eliminated or 
modified so that future Irvine Company proposals or activities are less impacting to the 
State Park. We have attached a letter from the Irvine Company to State Parks which 
outlines the Irvine Company's easements and commitment to reevaluate these rights. 

Storm Water System Management 

They have worked with our Staff Attorney and with Madelyn Glickfeld and our Orange 
Coast District staff to address our concerns about the long term management, repair 
and replacement of components of the constructed stormwater treatment system and 
dry weather diversion system. This is the first major stormwater system that we know 
of that is scheduled to be mauaged by a tJr'ivate homevwners association. Treasure 
Island facilities will be taken over by the City of laguna Beach. Playa Vista, in the City 
of los An~'=les. will be managed by the Bureau of Sanitatior· Stormwater Division. 
While we would prefer that the system be turned over to an expert stormwater treatment 
agency, Orange County is not now staffed to provide that function . 
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Even once the area is annexed into the City, we understand that government 
management may not be possible under the current local government financial 
constraints engendered by statewide tax limit propositions. We think that the attached 
letter from TIC's in-house counsel to our staff counsel, indicates a willingness to enter 
intc long term arrangements which is likely to resolve future operational problems in the 
stor,nwater treatment system with enough funds, and enough expertise to address 
i 10sc problems. 

Tt e Irvine Company has agreed to changes in the CCRs that will insure the operation of 
ti.~ system under a single Master Association, and has agreed to make State Parks 
and other agencies a third party beneficiary to give the Department some oversight over 
the management of the stormwater system. TIC has also ·agreed to require the 
Association to turn over the system to a public agency if a qualified agency wants to 
take it. Thus, once the provisions described in this letter are actually drafted and 
finalized in the single Master Association CC&Rs, State Parks thinks that Crystal Cove 
State Park will be protected by a system that will be kept functional over the long term. 

Department Recommendations 

• 

State Parks has retained Dr. Michael Stenstrom, an environmental engineering 
professor in the Institute of the Environment at UCLA to do an independent review of 
the projects :mpacts, and assist State Parks in evaluating the work of the Irvine 
Company consultants:- Dr. Stenstrom has made some recommendations that have not • 
yet been accepted by TIC, although the Company has indicated a willingness to further 
examine the recommendations and resolve these problems. We have attached Dr. 
Stenstrom's report (see Attachment 4). He has assisted us in formulating the 
recommendations below. 

1. Storm Water System Management 

We recoMmend that revised findings be made by the Commission to 
recognize that The Irvine Company intends to transfer all of the easements 
and the facilities, including the stormwater system to a single Master 
Association and recognize the agreement that State Parks and TIC have 
established to insure the long term operation, maintenance, repair and 
replacement of components of the stormwater system. 

2. avact.JS Gradi.a~r'on~truc .i..J.l Impacts 

The Best Management Practices for mass grading C'f over 48 000.000 cubic 
yards of dirt on over 800 acres. without a LCP requ~~ement for phas1ng and 

• 
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rainy season grading prohibitions are, in our opinion, not adequate. We, and 
our independent reviewer, Dr. Michael Stenstrom are more concerned about 
very large impacts on our park and the underwater marine park during mass 
grading and development of backbone infrastructure than we are about 
impacts from the development itself. We are very concerned about excess 
silts, clays and cobbles impacting our beach and underwater park during 
construction because sand bags, v-ditchs and other non-structural best 
management practices simply will not work to prevent unnatural mudflows in 
a heavy rain. 

TIC has indicated a commitment to onsite monitoring by their erosion control 
experts as well as those of the Regional Board and Environmental Protection 
Agency. This could assist TIC and its merchant builders in solving problems 
on the spot. However, it does not address the need to plan for temporary 
structural protections that should be installed at the beginning of each rainy 
season, and vegetation of all completed rough and final graded slopes at the 
beginning of each rainy season. These BMPs would not only be designed to 
prevent slope failures, but would prevent mudflows and high volume, 
accelerated water flows heavy with suspended sediments, rocks and other 
debris from eroding our canyons and impacting our beaches and underwater 
~o~ark. 

We have asked TIC to agree to allow State Parks to review each Wet Season 
Erosion Control Plan that they submit to the County, prior to submittal to 
Orange County, and to work with State Parks and Orange County on the 
preplanned locations for temporary detention and debris basins and 
vegetation coverage for the rainy season. TIC has said that they would 
consider including State Parks in the preparation of wet season erosion 
control plans, and know that we would like to see .temporary structural 
improvements. They have indicated that they will respond to this request, but 
have not done so to date. The Coastal Commission staff report proposed 
special conditions, while providing some protections, does not address the 
need for temporary structural detention and debris basins and does not 
mention the fact that TIC is willing to have on site experts present during the 
rainy season. 

3. Dry Weather and Stormwater Quality IJianagement Plan 

Or. Stenstrom is generally complimentary about the plan and confirms that it 
should be capable of reaching the ~ inches of rain detention capacity 

. standard. He does have some recommendations that will (1) reduce the 
volume of nuisance water generated; (2) insure that the system is sized and 
designed to meet the complex demands of the site and the scope of the 
development. Particularly since the system will be n·anaged through a 
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private Master Association. Dr. Stenstrom believes that long-term experience 
and reliability of the syste ••. is important, if it can be achieved at a reasonable 
cost. His recommendations are adopted by the California Department of 
Parks and Recreation . 

.. A. Low Flow Diversion. 

The diversion of low flow will create a continuing cost to prospective 
homeowners. In order to create an incentive to reduce this cost (and 
therefore maintain a willingness on the part of homeowners to pay it) the 
cost should be billed on the basis of volume of diverted flow. This can be 
done by installing flow neters and totalizers at each pump station. The 
totalizers can be checked periodically (i.e., weekly or biweekly) in the 
summer. The sanitary districts can be consulted to create a fee structure 
composed of a base fee and a progressive fee based upon total flow rate. 
The districts can make the fee commensurate with actual costs. If the 
districts do not want to install meters and totalizers, they can install 
simpler but more reliable elapsed time meters (the meter accumulates 
time only when the pump is running). The elapsed time is multiplied by 
the known, average flo · rate of the pump to calculate the total flow. The 
totalizer will also be useful in monitoring performance of the pump station. 
Very low values may reveal failure in the pump station, or a rapid increase 
suggests a problem in the drainage area, such as a leaking water main. 
The totalizer data will give the homeowners' association, or other 

• 

manager, a management tool. At present the diversions are only planned • 
during the summer. The beach waters are used for bathing beyond these 
time limits. It would be useful if the flows could be diverted during other dry 
periods of the year. The Sanitation District may not accept these flows, 
but it would be useful to see if an arrangement could be worked out. 

B. Regional DrainPacs [if used] 

Drain Pacs must be monitored to determine when they are clogged. The 
best way to do this is observe them in the rain. Ideally, a maintenance 
contractor should be hired to perform this function. An outside stormwater 
contractor such as United Stormwater could do this function. The 
landscaping contractor could- be charged with observing and 
photographing the units during rainfall. Litter could be removed from the 
collected material and the remainder may be suitable for mixed 
com posting. 

The DrainPacs are have been sized using a rating of 50% of hydraulic 
conductivity. This rate was based in part upon my experiments at UCLA. 
None of the area DrainPacs have been designed. It might be wiser to rate 

• 
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them at 25% of the hydraulic conductivity, which would double the 
required area. This would reduce cleaning frequency and increase 
reliability. Some of the structures are quite small (i.e., < 20 sq. ft.), and 
doubling their size would not double their construction costs. 

C. Street Sweeping. 

An aggressive street sweeping program is proposed. From my tour of 
previously developed areas, it appears that the proposed street 
sweeping may be more frequent than needed. Street sweeping is 
most effective in more populated land uses, with greater vehicle and 
pedestrian traffic. Weekly street sweeping is probably adequate, 
except during construction periods. The Development Company 
should consider directing some of the street sweeping effort to other 
BMPs, such as larger DrainPacs or construction-time BMPs. 

0. Detention Basins 

Several detention basins are proposed. The success of these basins 
will depend in large part on their detailed design, which requires that 
the high flow does not flush out the material retained during the low 
flow or the first flush. I do not know of the plans for the detailed 
design. The Development Company should insure that the basins are 
optimally designed. Again, the Mangarella team has the expertise to do 
design the basins or review the designs to insure success." 

TIC is still reviewing Dr. Stenstrom's recommendations. State Parks thinks that 
all are reasonable modifications to the system to insure its long term effectiveness and 
assure that the harm to coastal sage habitat, bluffs, beaches and the underwater marine 
park be minimized, consistent with the Coastal Act. We request that the Coastal 
Commission amend the staff recommendation to provide that: 

• The Coastal Commission recognizes that the Irvine Ranch Water 
District will be the permit applicant for the dry weather diversion 
system and that IRWD should include totalizers in that system to 
encourage water conservation and decrease nuisance flows; 

• TIC either incorporates the design recommendations for the Regional 
Drain Paks in B. 

• TIC incorporates temporary detention and diversion basins in the 
Construction BMPS for the wet season as drscussed above; and 
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• TIC provides for the optimal design of any permanent detention basins • 
to insure that high flow operation does not flush out materials collected 
during low flow operations as provided in D. 

Other Issues Raised by the Commission Staff Report 

Sand Replenishment 

Expert reports provided by the Irvine Company indicated an annual net loss of 
1% of the beach quality sand at Crystal Cove State Park due to their developments 
upstream. We also understand from these reports that this amount shows a high 
probability variance(+/- 50%) which we believe is problematic for the "in lieu" fee 
program as proposed in the Coastal Commission staff report. We believe a 
commitment to long term sand monitoring and mitigation program is the best approach 
to ensuring the beaches of Crystal Cove remain unchanged. The monitoring of the 
beach sand quantities and qualities at Crystal Cove will provide for less wide ranging 
projections of the project's impacts to Crystal Cove State Park. This data can then be 
used for the proper planning and implementation of a sand replenishment program if 
necessary. The California Department of Parks and Recreation finds the Hin lieu" fee 
condition within the staff report lacks the necessary monitoring and program 
management components to provide for long-term protection of these coastal areas. 
Additionally, we feel impacts will be enduring and thus funds should remain available for 
the life of the project. 

Thank you for considering our comments. Rich Rozzelle will attend the 
Commission meeting to answer any questions you may have. We will continue to work 
productively with the Irvine Company and the Commission staff to resolve the issues 
both before and after the permit appeal is decided. 

Sincerely, 

, I . 

ikeT~. 
District Superintendent 

• 

• 
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Enc. Attachment 1 Letter from OPR to Commission dated July 19, 2000 
Attachment 2 Dan Hedigan Letter to Tim La Franchi, DPR 
Attachment 3 Jerry King, Psomas to Roberta Marshall, TIC 

. Attachment 4 Or. Stenstrom Report 

cc: Coastal Commissioners, Alternates 
Peter Douglas, Executive Director, CCC 
Teresa Henry, South Coast District Director, CCC 
Gary Hunt, Executive Vice President, TIC 
Monica Florian, Senior Vice President, TIC 
Roberta Marshall, Vice President, TIC 
M. Andriette Culbertson, Culbertson and Adams 

Rusty Areias, Director, CDPR 
Dick Troy, Deputy Director, CDPR 
Steve Treanor, Southern Division Chief, CDPR 
Richard Rozzelle. Parks and Recreation Specialist. CDPR 
David Pryor, Resource Ecologist, CDPR 
Susan Jordan, League for Coastal Protection 
Garry Brown, Coastkeepers 
Kim Le Wand, Lawyers for Clean Water 
Dr. Michael Stenstrom, UCLA Institute of the Environment 
Madelyn Glickfeld, UCLA Institute of the Environment 
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Los Angeles, CA 
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Introduction 

The purpose of this report is to offer comments and constructive criticism of the planning 
for the Newport Coast Planned Community Development known as Crystal Cove. The 
review is restricted to water quality impacts (including sediment from the standpoint of 
environmental effects, but not including issues related to beach sand accumulation or 
reduction) from the development and particularly the impact of stormwater. 
Development usually tends to increase the imperviousness of the developed land, which 
generally tends to increase the deleterious impacts of storm water. 

The review is based upon two meetings with representatives of the Irvine Development 
Company and their consultants, a tour of the site, several conference calls and a number 
of reports. The most important report for this review is titled "Newport Coast Planned 
Community, Crystal Cove Stormwater Quality Evaluation Report (Draft 3), authored by 
P. Mangarella, E. Strecker and S. Gentzler. Additional reports include the "Third Party 
Independent Review of Hydrologic, Sediment Yield and Coastal Processes Results & 
Conclusions for Newport Coast phases IV·3 and IV--4 Appeal," several reports and files 
from Richard Ford and coworkers, including "Water Quality and Marine Ecological 
Monitoring Studies for the Crystal Cove Development Project (May 12, 2000)," and 
briefer reviews of large reports on Sf"diments by Howard Chang, Tettemer and 
Associates, and Inman and Masters Consultants. 

These reports were provided to the author by the Roberta Marshall of the Irvine 
Development Company and Andi Culbertson (also a consultant and representative of the 
Irvine Development Company). I wish to state that everyone has been cooperative and 
has provided information to me in a timely fashion. 

This review is being done for The California Department of Parks (State Parks) in a 
cooperative agreement through the Institute of the Environment at UCLA. Ms Madelyn 
Glickfeld has been instrumental in the review and helped me understand the concerns of 
State Parks. 

The thrust of this review is storm water, its impact, and the mitigation of its impact. 
Sediment transport has not been reviewed in detail, other than how it relates to 
stormwater quality. Various drawings and documents have described the various water 
quality parameters and best management practices (BMPs). The scope of the review and 
the amount of material to be reviewed in the time available has been enormous. The 
summary and analysis provided Mangarella et a!. have been very helpful in 
understanding the stormwater management plan and also serves to document the plan. 
have accepted this report as an accurate description of the storm water management plan; 
I have not checked it for consistency with other documents. The Irvine Development 
Company needs to verify this assumption and confirm thatno important changes have 
been made from the draft to final versions of this report . 



Stormwater .Management Plan 

The Irvine Development Company proposed to develop a little more tha.1 800 acres. The 
developed areas will be drained by two ephemeral creeks- Muddy Creek (625 acres) and 
Los Trancos Creek (208 acres). The creeks in their natural form have large slopes, which 
will generally favor scouring of particulates. It is therefore important to minimize the 
runoff volume and peak magnitude to the creeks to avoid excessive scouring. 

A series of Best Management Practices (BMPs) have been are included in the plan. 
Generally, at least two BMPs are applied to treat stormwater. The BMPs include flow 
over pervious areas (grassy swales and bio-infiltration facilities), advanced street 
sweeping, detention basins, a riparian corridor, a wetland and catch basin inserts (e.g., 
DrainPac filters). The range and magnitude of BMPs is impressive and is quite a bit 
greater than BMPs being applied or required of existing developments, including some 
those adjacent to the proposed development. 

The Mangarella report summarizes the various BMPs in schematic form in Appendix D. 
These are very useful diagrams to help understand the project. This Appendix also 
summarizes their modeling results to predict the usefulness of the BMPs. 

Los Trancos Creek (the smaller of the two watersheds) uses catch basin inserts, a riparian 
zone and two detention ponds as BMPs. Muddy Creek includes these same types of 
BMPs as well as swales and DrainPacs for treatment of several areas. 

DrainPacs are a proprietary filter media composed of polypropylene fabric. The fabric 
can be purchased in different thickness and mesh. The fabric is hydrophobic and acts as 
an oil and grease sorbent. The fabric will filter particles in the size of medium sand and 
larger. They also effectively trap litter and debris. They are a relatively new technology 
and have been applied in Southern California only in limited studies in the past two years. 
Studies by the author have shown their effectiveness in laboratory conditions to remove 
oil and grease, some soluble contaminants, and sand particles. Limited field studies 
showed their ability to capture large amounts of litter and debris in runoff from city 
streets (estimated to be about 1 part per thousand, weight basis). DrainPacs can be 
fabricated in different sizes to facilitate their use in various structures for various flow 
rates. 

There are two important BMPs that do not appear in the !'iChematic diagrams. The first is 
advanced street sweeping. The net result of sweeping is to reduce the particulates and 
liner discharges from roads and parking lots. The material is removed by the sweeper as 
opposed to being scoured away by rainfall. Traditional street sweepers are good for 
removing large materials but poor at removing small particles. Generally, the worst 
pollutants in stormwater are associated with the smaller particles. Advanced street 
sweeper attempt to remove a greater fraction of the smaller particles. The frequency of 
strt!et sv.:eeping is important because material tends to accumulate over time. The 
fre4uency of street S\Veeping is usually determined on a practical or economic b..t::.ls. as 
opposed to a scientific assessment of the time required for particles to accumulate. The 
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developers have proposed frequent street sweeping. Street sweeping does not appear in 
Appendix D since there is no structure to show. The impact of street sweeping can be 
quantified in the model by using lower pollutant concentrations, and will be discussed 
later. 

Another BMP, and perhaps the most important BMP in the entire plan, is diversion of the 
summer flows to sanitary sewers. Stormdrains frequently flow even in dry weather. 
These small flows often result from "nuisance" or from natural springs. Nuisance waters 
are generated from excessive watering, human activities such as car washing, draining or 
dewatering during construction, cooling tower or air conditioning discharges, and illegal 
dumping. In some cases natural springs can create small but continuous flows, even in 
dry weather. For example, there are some natural springs the La Brea Tar Pits in Los 
Angeles that flow continuously, keeping a small "natt•ral" low flow in Ballcna Creek. 

The summer flows can cause problems to beaches. The low flow may transport 
contaminants to the beaches, and the largest concern is for indicator organisms. In 
populated areas such as the City of Santa Monica, diversion oflow flows to sanitary 
sewers has proved effective in reducing discharges and contaminants to the Bay. 
Diversion of the summer flow is possible because the flow rate is very low compared to 
storm flow. Also, treatment plants in Southern California usually have reduced flows in 
the summer due to a decrease in infiltration. 

The Orange County Sanitation District and Irvine Ranch Water Districts have agreed to 
accept the low flows from the project areas. This will entail the construction of diversion 
stations. Diversion stations are constructed near the mount of the stormdrain with a 
screen and a low flow diversion to a pump station. The screen protects the pump from 
liter-and debris. The pump is sized to pump the low flow to a sanitary sewer. In many 
cases it is possible to divert the flow by gravity, but sanitary districts usually prefer pump 
stations. Pump stations provide positive control; they can be turned off in the winter or by 
remote control. This project includes diversion of flows from an earlier development, 
which is an added benefit. 

Model Description 

To describe the performance of the various BMPs. a simple model has been used. This 
model provides the quantitative evaluation of the effectiveness of the BMPs, and is the 
primary support for the conclusions in the Mangarella report. The type of model is 
frequently used in stormwater studies. I first used and published such a model in 1984 
(I). Subsequent studies have used the same approach for more complex and larger areas 
(2,3). This modeling approach has sometimes been called the simple method or the EPA 
method. It is basically an accounting approach. and lends itself to spreadsheets and 
geographic information systems (GIS). The basic premise uses the a simplification of the 
rational method, as follows: 

Jf = R • I • EJ!C • Area 



where: 

,\tf 
R 
I 
EMC 
Area 

= mass of pollutant 
=rainfall 
= imperviou5ness 
= event mean concentration 
= runoff area. 

The parameters used in the eqL 1tion are obtained from local information, in so far as 
possible. The rainfall.is usually ·vailc\ble from local records. The imperviousness is a 
function of the land use (i.e., for 1ave· i surfaces I approaches 1.0; for undeveloped, level 
areas, I approaches 0). The evt nt mean concentration is the most variable part of the 
approach. Data must be availab. ·:>r each type of land use to describe the average 
pollutant concentration. Area is obtamed from land use (e.g. the area of the street, 
parking lot, etc.). The model is applied to each land use over the entire development, and 
the results are summed. The equations are quite simple but can be very tedious. The 
model is steady state, and cannot predict peaks; it provides the average value for a rainfall 
event described by R. R can be for a single storm or an entire season. Calibration is 
important, and in my experience, an accuracy of+ I 00 or -50% is good for these types of 
models. 

The Mangarella report has used this approach for the entire project area. To assess the 
impact of BMPs, the event mean concentration can be reduced by the expected removal 
of by the BMP. The BMPs are implemented separately for each pollutant (a BMP may 
removed TSS but not remove oil and grease, etc.). The impact of street sweeping would 
be quantified by reducing the EMC for particulates and other pollutants removed by the 
sweeper. In tlie case of infiltration, the value of I can be reduced to simulate infiltration, 
or the summing algorithm can be modified to include the effect of infiltration. 

Discussion 

The modeling has been performed in a fashion that is "fair" to the developer and the 
environment. The parameters picked for EMCs, I. etc. are consistent with the values I 
have used in similar conditions. Assumptions for BMP removal efficiency are 
conservative. I believe their model is a fair and reasonable predictor of the impact of the 
development. If I were to evaluate the impact of the development, I would have used a 
similar approach. The model in some cases, such as for TSS, will predict a decrease in 
pollutant concentration with development. I have also observed similar results; this 
occurs because undeveloped areas in the dry southern California environment often are 
poorly vegetated, allowing erosion to occur. Development with grass and irrigation, such 
as yards and golf courses, stabilizes the soil and reduces erosion. In this same scenario, 
discharge of other pollutants, such as nutrients and pesticides used to promote growth, 
may be increased. 
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The modeling effort does not account for summer flow diversion of sanitary sewers. It is 
dnly applicable to the rainy season. Successful diversion of the summer flow means that 
there will be no discharge in the summer. 

The size of the retaining basins should capture the average 0.75-inch storm. 

It appears that the stonnwater management design is state of the art and represents a 
balance between environmental protection and cost. The concern I have had since my 
first review of the plan is maintenance. DrainPacs will need to be cleaned and diversion 
of summer flows will require continuing payment from the homeowners. How do we 
insure that the stonnwater plan will be maintained? In discussions with the Irvine 
Development Company, they have indicated a willingness to support an institutional 
arrangement that will insure proper maintenance, but have also noted the legal difficulties 
in creating such an arrangement. Representatives from State Parks and the Development 
Company are exploring ways to create such an arrangement. 

The Mangarella report does not discuss construction-time BMPs. A significant amount 
of grading will occur during the mass grading of the site. No phasing or rainy season 
limits are imposed regulatory agencies. Depending on the time of year, and luck with 
rains, it is possible to have major erosion problems. The erosion products, especially the 
very fine clays, can have harmful impacts on the environment. A "handbook" for 
construction-time BMPs was supplied by the Irvine Development Company. It describes 
a variety of BMPs such as temporary sedimentation ponds, but a detailed plan for 
construction-time BMPs has not yet been presented. The Irvine Development Company 
should be encouraged to apply these BMPs as aggressively as possible to avoid impacts 
to the environment. Again, the Mangarella team as well as the Development Company's 
other consultants have skills in this area. 

Recommendations 

The value I can provide to his effort is improvement in workability and robustness of the 
plan. I offer the following suggestions. Several have been expressed previously and the 
Irvine Development Company may already be considering ways to implement them. 

1. Low flow diversion. The diversion oflow flow will create a continuing cost to 
prospective homeowners. In order to create an incentive to reduce this cost (and 
therefore maintain a willingness on the part of homeowners to pay it) the cost 
should be billed on the basis of volume of diverted flow. This can be done by 
installing flow meters and totalizers at each pump station. The totalizers can be 
checked periodically (i.e., weekly or biweekly) in the summer. The sanitary 
districts can be consulted to create a fee structure composed of a base fee and a 
progressive fee based upon total flow rate. The districts can make the fee 
commensurate with actual costs. If the districts do not want to install meters and 
totalizers. they can install simpler but more reliable elapsed time meters (the 
meter accumulates time only when the pump is runni.1g). The elapsed time is 
multiplied by the knO\\Tl. average flow rate of the pump to calculate the total flow. 
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The totalizer will also be useful in monitoring performance of the pump station. 
Very low values may reveal failure in the pump station, or a rapid increase 
suggests a problem in the drainage area, such as a leaking water main. The 
totalizer data will give the homeowners' association. or other operator, a 
management tool. At present the diversions are only planned during the summer. 
The beach waters are used for bathing beyond these time limits. It would be 
useful if the flows could be diverted during other dry periods of the year. The 
Sanitation District may not accept these flows, but it would useful to see if an 
arrangement could be worked out. 

2. DrainPacs must be monitored to determine when they are clogged: The best way 
to do this is observe them-in the rain. Ideally, a maintenance contractor should be 
hired to perform this function. An outside stormwater contractor such as United 
Storm water could do this function. The landscaping contractor could be charged 
with observing and photographing the units during rainfall. Litter could be 
removed from the collected material and the remainder may be suitable for mixed 
com posting. 

3. The DrainPacs are have been sized using a rating of 50% of hydraulic 
conductivity. This rate was based in part upon my experiments at UCLA. None 
of the area DrainPacs have been designed. It might be wiser to rate them at 25% 
of the hydraulic conductivity, which would double the required area. This would 
reduce cleaning frequency and increase reliability. Some of the structures are 
quite small (i.e.,< 20 sq. ft.), and doubling their size would not double their 
construction costs. 

4. An aggressive street sweeping program is proposed. From my tour of previously 
developed areas, it appears that the proposed street sweeping may be more 
frequent than needed. Street sweeping is most effective in more populated land 
uses, with greater vehicle and pedestrian traffic. Weekly or bi-weekly street 
sweeping is probably adequate, except during construction periods. The 
Development Company may want to consider directing some of the street 
sweeping effort to other BMPs, such as larger DrainPacs or construction-time 
BMPs. At present, no credit is taken for reducing pollutant concentrations by 

· street sweeping. 
5. Several detention basins are proposed. The success of these basins will depend in 

large part on their detailed design. which requires that the high flow does not 
flush out the material retained during the low flow or the first flush. I do not 
know of the plans for the detailed design. The Development Company should 
insure that the basins are optimally designed. Again, the Mangarella team has the 
expertise to do design the basins or review the designs to insure success. 
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THE IRVINE COMPAAY 

Daniel C. Hedlgan 
Senior Vice President 
General Counsel 

Tim Lafranchi, Esq. 

July 27, 2000 

State of California Depanment of Parks & Recreation 
Legal Office 
1416 9th Street 
Room 1404-6 
Sacramento, CA 95814 

Re: Crystal Cove 

Dear Mr. LaFrand1i: 

Following up on our conversation today, this letter will outline the understandings 
between the State of California Department of Parks & Recreation and The Irvine 
Company with respea to our Crystal Cove development and the Crystal Cove State 
Park. 

I. Easements: Under the Corporation Grant Deed between The Irvine 
Company and the State of California recorded in December 1979, The Irvine 
Company reserved nine specific easements for the benefit of our future development 
of the adjacent property. As development of our projea is completed, various of these 
easements can be narrowed, and in some cases eliminated, to reflea the actual 
development of the project. While development of our projea will occur over a 
number of years, modification of the easements can occur on a phase-by-phase basis 
as development is completed. For purposes of modifying the easements, completion 
of a phase would be the point at which we have finished construaion, obtained all 
final governmental inspections, have had all bonds exonerated and, to the extent 
applicable, the property has been turned over to the Crystal Cove Association. This is 
the point in time when we would not contemplate any changes in the development 
plan so that the easements in the gram deed can be narroweJ to be prvj·.?C: specific. 
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As to the nine specific easements in the deed, you and I discussed proceeding in the 
following manner: 

l. Utility Sast.ment: This first easement relates to a Southern 
California Edison Utility Ease 1ent and does not need to be changed. 

2. Coastal ~ .·ainage Easements: These easements are narrowly 
defined on Exhibit Cl through C6. When all construction, if any, related to these 
easements is completed we would amend the easement to delete the rights for 
"construction, installation," retaining maintenance, operation, repair and replacement 
and drainage rights. 

3. Canyon Drainage and Utility Easements: These easements 
are narrowly defined in Exhibit D l through 08. We would handle these in a similar 
manner as number 2 above, eliminating construction and installation at the 
appropriate time and retaining maintenance, operation, repair and replacement and 
drainage rights . 

4. Morro Canyon Drainage Easement: This is a broad drainage 
right over parcel. 3 of the park propeny, including rights to construct various drainage 
facilities. This easement needs to be reviewed with our respective engineers to 
determine if any construction is contemplated in this easement area. Depending upon 
construction requirements, we can revise this easement to eliminate construction 
rights and only retain maintenance rights, if necessary, and drainage rights. 

5. Sand Canyon Road Construction and Slope Easement: 
Once we have constructed the road to the project recreation facilities, this easement 
can be narrowed to refleCt the actual alignment of the road and any necessary 
maintenance rights required on State Park Propeny. All future and other 
development rights in this easement area would be eliminated. 

6. Grading Easement: At completion (as defined above) of each 
phase of the projeCt, this easement could be eliminated except to the extent of 
requirerl mainten:lnce. if any. We also discussed that this easement may need to be 
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revised consistent with the Propeny Acquisition Agreement, to reflect any fuel 
modification areas that might need to be located in the Park. 

7. Present Utility Lines: This easement needs .to be reviewed to 
<.i etennine if any of these facilities are still servicing our propeny or are used by our 
development. If not, the easement can be eliminated. If we are using these facilities, 
we should be able to eliminate the easement once all new utilities are installed. 

8. View Easement: No change. 

9. Beach Access Easement: No change. 

There are two other Grant Deeds related to the Park. One recorded in August 1980 
and the other in November 1981. Both retain easements similar to those in the 1979 
deed. Although we did not specifically discuss these easements, they can be handled 
in the same manner as discussed above. 

II. Property Acquisition Agreement 

I. December 12. 1979 Agreement. In addition to the easements in 
the Grant Deeds, the State of California and Irvine Company agreed in the Propeny 
Acquisition Agreements to various boundary and easement adjustments between our 
respective properties as necessary for our development. Three of these paragraphs in 
the 1979 agreement, paragraph 9, Boundary Adjustments, Paragraph 10 Sand 
Canyon Road Easement Adjustment, and paragraph 11 Future Easements should be 
eliminated from the Propeny Acquisition Agreement at such time as our project (or 
with respect to a phase) is complete. 

2. August 2 7, 19 81 Agreement. This agreement includes paragraph 
1 1 Boundary Adjustments and paragraph 12 Future Easements, both of which are 
similar to the same paragraphs in the 1979 Agreement. These would be handled in 
the same manner as discussed above. 
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III. Contact Person 

Madelyn Glickfeld requested a single point of contact for State Parks 
when issues arise with respect to drainage cnto State Park propeny. We would 
suggest that until such time as The Irvine Company, and any merchant builders to 
which we sell propeny, complete their construction at Crystal Cove, that the contact 
person be a representative from The Irvine Company. After such time as our and the 
merchant builders' construction is completed, the contact person would transition to 
the propeny manager for the Association or to an appropriate individual at a 
governmental agency with regulatory oversight of the project. 

IV. Homeowners Association 

To address other issues raised by State Parks, we are prepared to modify 
the Covenants, Conditions and Restrictions for the project in the following manner: 

1. The Crystal Cove Master Association will have sole responsibility 
for maintenance of the water quality facilities being installed as pan of the project . 
Although not of concern to the State Parks, we will do this by inter-association 
agreements obligating the Crystal Cove Association to maintain the water quality 
facilities in the upper development area, with the Association for this area obligated to 
contribute to the cost of such maintenance. 

2. We will add an exhibit to the CC&Rs establishing inspection, 
maintenance, repair and replacement guidelines for the water quality facilities. We 
will provide that the association must inspect, maintain, repair and replace the water 
quality facilities as provided in the guidelines, or to a higher standard if established by 
any public entity with jurisdiction over the water quality facilities. We will also 
require the Association to contract with any public entity willing to maintain the 
water quality facilities, provided such contract is at market rates. At the option of 
State Parks, we can also specifically provide in the CC&Rs that the maintenance 
guidelines can not be changed without approval of State Parks. 

3. The Regional Water Quality Control Board, Santa Ana Region, is 
currently rquiring h~Pe Community Development Company to conduct a Water 
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Quality and Marine Ecological Monitoring Study for the Crystal Cove Development 
Project. This monitoring program is being conducted by Dr. Richard Ford. Tthere is 
no set time period for the conclusion of this monitoring program; however, we will 
revise the CC&Rs to provide that, once ICDC's monitoring program has concluded, if 
the Regional Water Quality Control Board or other public entity with jurisdiction 
over the project should require a new monitoring program as part of the 
development's Best Management Practices, the Association will condUct the 
monitoring program. 

4. We will separately identify in the budget for the HOA a line item 
for operating costs for inspection, maintenance and repair of the water quality 
facilities and a line item in the reserve section for replacement of the water quality 
facilities. 

5. We will provide in the CC&.Rs that the Association will be 
obligated in the future to transfer to a public entity all the water quality facilities 
owned by the Association, and any replacement reserves the Association then has for 
such facilities, and will grant to the public entity all easements across association 
propeny as necessary for the public entity to maintain the facilities. 

Very truly yours, 

CL.(o~~ 
Daniel C. Hedigan 

OCH:dv 

cc: Richard Rozzelle 
Depanment of Parks & Recreation 

Madelyn Glickfeld (facsimile 310-457 -5692) 
Monica Florian 
Robena Marshall 
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stat1 of Califom" • Tbt Resources Asency 

Teresa Henry 
carlfomia Coasial Commissior. 
200 Ooeangate. Suite 1000 
Lung Beach, California 90602 

·Dear Ms. Henry. 

July 1 9, 2000 

Irvine Company Oeveloj)ment Easements within Crystal Cove State Psrk 

The Caltfomia Department of Parks and Recreation has reviewed plans elated 
June 27, 2000 provideo by the Irvine company for the changes to tl'1elr proposed 
devetopmenfin and near Muddy canyon. As you are aware, the Irvine Company 

. retained certain rights on and across portions of Crystal Cove State Park when the 
State of California purchased this land for the public. It is our understanding the Irvine 
Company will be exercising some of these rights in two specific areas, which are 
lOcated ln the area under appeal (M-IRC.99-301). 

The revised Irvine Company plans now indicate the area previously considered 
. for a d.Wntion basin and creek crossing withJn Muddy .canyon has been redesigned. 

We understand that ttte basin has been eliminated from the projed and a bridge wtn 
now span the eame general location. Plan revlaiona also lnelw t the c:onetruGtion of a 
Loffeinstain wall near Muddy Creek immediately down stream from the bridge to 
support the road approad\ from the south to the blidge. It Is our opinion 1t1e Irvine 
Company's current proposal for this area is within their rights retained when the 
property wa• transferred. State Parb considers a bridge a more environmentally 
sound meana of accese than the prevloully propoMd road with culverts. Pursuant to 
the Coastal Ad. the Irvine Company has Invited us to be CD-appllcants with them 
before the Cuut.&tl Cutr•ni~~RS~on. H~wvc:n, VN ha-.we Uttdlnttd thtt Invitation. We have 
aaked the Irvine Company to vacate their remaining road ae.cess easement within 
Muddy Canyon at the completion of their development. Prelirnlna.y discussions 
between State Parks and Irvine Company legal divisions have begun to accomplish 
this in a timely manner. 

Downstream, towards the Muddy Creek/?acific Coast Highway intersection, the 
revised rrvtne Company plans require a change in the grading as previouSly proposed. 
According to the Irvine Company plans. tnis grading will extend into Crystal Cove 
State Park and is required to provide adequate geological stabUity for the revised 
detention (draw down) b.acin ~tween Reef Point Drive and Muddy Creek. State 
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Parlui believes this detention baein is a necessary component of the storm water 
treatment system. Additionally, placement of thiS detention basin outside of tne 
natural drainage .area is preferred over construction within the canyon bottom. This 
has resulted ln tess grading than previously planned. Here again, we believe the 
Irvine Company rotalns tho right to grade into this area of Crystal Cove State Park and 
we dedlned the Irvine Company's request to be co-applicant before the Coastal 
Commrsslon for any permits required for these improvements on State Park property. 

We hope to have the opportunity to review final revised plans, including, the 
restoration of oraded slopes. fuel modification plans and plant selection for natural 
revegetation of the gr;ided slopes and provide additior.ai comment to your oftlce. 
We will continue to work with the Coea1al Commiaalon end the Irvine Company to 
assure that the end result of this development provides for tho protection and the 
long tenn compatlbUity with the natural resources fOund at Crystal COve State Park. 

Please feel free to contad Richard Rozzelle of the Orange Coast District at 
{949) 366·4896 if you h3ve 3ny questions. 

cc: Tim La Franch~ Chief COunsel, OPR Legal Office 
Roberta Ftand Marshall, Vice President land Development. 
Irvine Community Development COmpany 

Mike Tope. Superintendent. Orange Coast District 
·.adelyn Clickfeld, Consultant to the Director 
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Jdy27, 2000 

fs. Roberta Rand Marshall 
IRVINE COMMUNITY DEVELOPMENT COMPANY 
550 Newport Center Drive 
Newport Beach, CA 92658 

Subject: Supplemental Activities Associated with Implementation and enforcement of 
Storm Drain Water Pollution Prevention Plans (SWPPP) in Crystal Cove 
(Newport Coast Phases IV -I - ·JV -2) 

Dear Ms. Marshall: 

In response to the guideline and implementation plans for the attached 1999-2000 Storm Water 
Pollution Prevention Plan, Best Management Practices (BMP's) were designed and installed for 
the Irvine Comp:my's Crystal Cove project. The construction BMP's were developed to comply 
with all requirements of the general permit to discharge storm water associated with construction 
activity and conditions of the plan. The implementation program addressed pollutant reduction 
from paving operations, disposing of waste and a training program for employees, subcontractors 
and merchant builders. 

While these steps are thoroughly documented and available for review, the field experience and 
feedback of the consulting oversight manager indicated that additional steps would serve to 
address actual construction practices not addressed in the SWPPP or required by the published 
guidelines or regulations. 

The following requirements were identified and implemented as site specific safeguards to 
further enhance the SWPPP: 

1. On-Site Monitoring During Storm Events 

Actual storm events: In addition to the BMP installations and maintenance crews, a senior 
inspector would complete a site review of the BMP's and maintenance practices once or 
twice a day, depending on the intensity of the storm. These on-site visits ptovided insurance 
of required maintenance practices, but perhaps more importantly, they provided the 
opportunity for the designed and implemented BMP's to be revised for site specific 

-
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conditions. Changes and reinforcements to designed BMP's were installed immediately 
where conditions demanded improvements to the runoff conditions. · 

The Key to successfully addressing design issues for containment of storm water was an on site 
presence of knowledgeable personnel. 

2. Monitoring Construction Activity and Addressing Industry Habits in a Timely Manner. 

Following routine inspection of construction activity, a list was prepared of what came to be 
termed "housekeeping", correction that were enforced with each merchant builder. The 
following practices were documented and changes were implemented to achieve compliance: 

A. All paper, plastic a fugitive trash was to be picked up at each construction site daily. The 
food truck for breaks and the worker's own food wrappers were discovered to be a source of 
blockage in .. vee" ditches and drains that hampered the proper functioning of the designed 
storm water control systems. 

B. Workers were prohibited from parking their trucks on individual residents lots. Workers 

• 

preferred driving their trucks over sandbags or in some cases grading out an area to park their • 
trucks directly in front of the structure they were working on. This left tire-made channels 
that carried mud and water directly into the street and rendered the BMP's useless. Vehicles 
were prohibited from these areas and all BMP's installed to prevent flow from the lots were 
repaired and tire tracks graded to a flat lot surface. 

C. All restroom facilities were required to be set back from the curb and sandbags were placed 
around them to prevent wind from blowing them over and the contents from being allowed to 
flow to the storm drain. 

D. While the SWPPP required segregated areas for construction supplies, site inspections 
revealed wood and cut. plywood pieces and other debris were· not collected or controlled and 
were washed into vee ditches during storm events. The on-site monitor required daily site 
maintenance and a containment mechanism to eliminate the problem. 

A secondary benefit was that slopes were no longer walked upon and the potential erosion 
problem was eliminated. 

E. All ralletized material associated with masonry work was requ1red to be \H'-l.jJp\!d and set 
back from the curb and drainage areas. 

• 
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F. Cement curative agents were not pennitted at curb side as in the nonnal practice and the 
drain was required to be sandbagged as well as the area where the contents were to be 
transferred to a sprayer container. 

3. Progress Mapping 

Construction sites are always evolving. The Irvine Company Construction Manager has kept 
a series of maps that document when each portion of the site was graded and which BMP's 
were installed to protect that area. These maps have allowed the on-site inspector to monitor 
how effective each BMP has been perfonning and what modifications need to be made. 

Generally, regular "on-site" involvement in support ofthe project site SWPPP has proven to 
reduce the occurrence of stonn runoff that is unchecked. Flexibility and the ability to adjust 
BMP's in the field to respond to stonn conditions will reduce negative impacts to the 
surrounding habitat. 

As progress on construction sites continues and the new stonn season BMP's are installed, this 
more stringent inspection protocol will be followed . 

Should you have any further questions or need for assistance, please feel free to call upon me. 

Sincerely, 

PSOMAS 

Jerry A. King, 
Vice President 
Planning and Project Development 

Attachment: 

JAK:br 
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U U AUG 0 2 ZOOO L:J 

#~ ~ -4"~.... CALIFORNIA 
. C0A~TAL COMMISSION 
Crystal Cove is more than just a name to me, not just a small beach communay'mat'f'rnay""liive 
heard or read about or even occasionally visited. No, Crystal Cove is an inseparable and 
memorable part of my heritage. You see in the 1930's my Grandfather Or. James S. Craig Sr. 
purchased of one of the two cottages that stand on the northern bluff in the historic distrid,af 
Crystal Cove. He owned thatlitiJe cottage far into his retirement in the 197tTs. The purple & white 
everlasting flowers growing over the hillsides all the way to the sands came from his seedlings. 

Over the years many people came to our beech. Governor Knight was a frequent guest of my 
Grandfather and he loved to sit on our gazebo at sunsel and gaze out over the ocean and 
marvel at Catalina Island. 

Crystar Cove was arso home to the Van de Kamps (of restaurant & frozen food fame) who for 
many years owned the cottage at the south end of the beach by the rocks & tide pools. 

The cove is so wonderfurry rustic and beautiful that many movies haYe been filmed on loc:aHon 
lhere including ·eeaches· starTing BeUe Uidler. 

Ever since I was a child there has always been the threat of BIG BUSINESS coming to our lillie 
Cove and now I'm afraid this may become a reality. H is not just the memories that bring me to 
writing you today but the over an damage this wall cause the cove llself. 

Crystal Cove Historic District is not a separate unit of the California system, td • 13 ecr& portion 
of the 2.800 acre Ctyst.al Cove Park.. As a Park il quarifies for protection against improper • 
overuse by Parlt statutes, rules, and environmental standards, under ranger supervision. a.. 
contrad terms allow occupation and control of the entire Historic Distrid from Los Trancos 
Parking Lot to the mean high tide line (like gate guarded private areas) with control of beach 
recreation, tfle underwater Part. educational programs, tfle interpretive center In addition to 
resort facilities. The resort operator has disaetion to restrict day visitors, give priority to •guests", 
end establish rates. Special events planned by Parb wiH require permission of the 
concessionaire whQ alone will reap the income from film makers on location. Park Rangers IMY 
be limited to ading as seauity guards for the concessioneire. 

The plan by state part officials to use state land in Orange County for a boutique private resort Is 
the wrong way to raise revenue for a strapped parts system. Public coastal land should be 
8YIIilable to the pubfiC. 

'Tbe state has been far too seaetive in the funnulation of these plans. I should go back to .. 
drawing board and come up with something for the state's Park and Reaealion Commission end 
the California Coastal Commission to review that is more suitable for public lend. 

We need your herp and assurance that adherence to the general plan for the part which was 
adopted in 1982 and to oppose amendment of the plan until and unless I is subject to the _... 
eJdetiSive, good-faith public review process as the original plan. . 

Please ensure that an provisions of Stale law are observed in use of the part, Including but nat 
lmited to requirements of Section 51019.53 of the Public Resources Code and requirements of 
the Cslifomia Environmental Quality Ad for full environmental review and public participalion. 

Please advocate a renewed General Planning process to reach pubriC consensus on the fate of 
the Crystal Cove HiStoric Oistrid and El Morro area, starting with the publicly-developed end 
epproyed 1982 Gel'ieral Plan and "Public Use and Development Pa.n•. 

We nP'3d your help to maintain and enhance those resources ane qualities of Crystal Cove which 
caused the taxpayers of the State of California to purchase the part in the first place. 

E:/<.·4B 
f·lttF 1... 



t urge you to maximize acc::ess to Crystal Cove for the people of the state of California, with only 
lhose limits necessary for protection of sensitive environmental resources, such as breeding 
dolphins and environmentally sensitive spec:ies. Economic limitations which would preclude use 
of Crystal Cove by economicalfy disadvantaged segments of the population must not bt 
established. 

Please remember that Crystal Cove was ~uired with 1979 bonds dassifted "Park" by the Statw 
Pat1ts Commission and was in 1982 approved publicly .:ct1e parks should not be subjec:t to 
departmental shifting inc:onsistent with approved ptans or as an exception to the California Public 
Resource code. Prevent special exception laws governing stale pat1ts which beneflf privaee 
rather than public interests. Please explore & consider funding alternatives for future 
generations. 

Please support the position of resorts as a flawed concept for a state pall. It is conbay tD 
everything codes that govern stale parD lland far. 

~~ 719-391·7883 . 
3138 Moonbeam Circle So. 
Colorado Springs, Colorado 
80916-3207 
kristeen24Qiuno..cam 
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J7A FACSIMILE AND U.S. MAIL 

California Coastal Commission 
South Coast Area 
P.O. Box 1450 
Long Beach, CA 90802-4416 
Attn: Teresa Henry, District Manager 

STEPHEN M. MILES 
S1eve@CEQA.com 

THE ROYEil MANSION· 307 E. CHAPMAN AvENUE • OuNOE, CALIFORNIA 92866 
TEL 714.639.6700 • FAX 714.639.7212 

August ·1, 2000 · 

CALIFOR~·''A 
COASTAL COi-AM15S\OI'~ 

Re: ;.ppelll i 'c. AS-IRC-99-301; Agenda Item No. Th 9b 

Dear Commissioners and Ms. Henry: 

In addition to ongoing concerns regarding water. quality and the preservation of Crystal 
Cove State Park, the Alliance to Crystal Cove ("ARCC") presently believes that a Coastal 
Commission approval of the proposed project subject to special conditions would violate the 
California Environmental Quality Act ("CEQA"). (Public Resources Code section 21000 et seq.) 
Accordingly, ARCC respectfully requests that the Coastal Commission postpone any further · 
action on the project until CEQA compliance has been addressed and achieved in a manner that . 
provides the public with the appropriate notice and information required by CEQA and its 
associated regulations. (14 Cal. Code Regs. Sec. 15000 et seq., hereinafter "CEQA Ouidelinesj 

At the present time, the general public cannot ascertain any environmental compliance 
associated with the changes, modifications, revisions and additions to the project This appeal 
process and ,;he associated staff report do not reference any existing environmental impact report 
(''EIR"). Not until Section 0 at page 86 of the Staff Report is CEQA even mentioned with 
respect to the project and this appeal. Sections 0 explains that Coastal Commission approval of 
a coastal development permit must be consistent with any applicable requirements of CEQA. 
Section 0 then goes on to i11corporate findings on conf<?rmity with LCP policies and concludes 
that based on these findings, ''the proposed project, as conditioned, will not cause significant 
adverse impacts to the environment'' As explained below, these findings are insufficient and 
fail to comply with CEQA Guidelines Sections 15162, 15163, 15164 and 15168. 

ex. 41 
P· I 
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L The Public Notice for this Appeal Contains No Statement of Reliance on a Program 
EIR 

EIR No. 569 for phases IV-3 and IV -4 of the NCPC (MCDP Seventh Amendment) was 
certified completed on July 21, 1998. ·Orange County Planning Commission Resolution No. 98-
09 resolved that "[b)ased on the Initial Study, its is found that [EIR No. 569] serves as a Program 
EIR for the proposed project." Relevant to program EIR's, CEQA Guidelines Section 15168(e) 
provides that: 

"When a law other than CEQA requires public notice when the agency later 
proposes to carry out or approve an activity· within the program and rely on the 
program EIR for CEQA compliance, the notice for the activity shall include a 
statement that: (1) This activity is within the scope of the program approved 
earlier, and (2) The program EIR adequately describes the activity for the 
purposes ofCEQA." 

With a complete absence of any reference to EIR No. 569, clearly the stated findings required by 
CEQA Guidelines 15 168( e) are not present in the public notice of this appeal hearing required 
by the Coastal Act. With substantial changes being proposed to a project, it is imperative that 

• 

· the public is informed whether a program EIR is being relied upon, whether the activity being • 
approved is within the scope of the program, and whether the program EIR is adequate for 
purposes of the current approval. In the absence of this notification, the Coastal Commission 
cannot presently approve the proposed project without violating CEQA. 

D. A Subsequent EIR Is Required for the Project Changes 

In some instances, like those present, changes to a proposed project or its surrounding 
circumstances subsequent to the certification of an EIR necessitate the preparation of a 
subsequent or supplemental EIR. (Public Resources Code section 21166; CEQA Guidelines 
sections 15162, 15163.)1 In addition to new mitigation measures sometimes triggering the 

1CEQA Guidelines Section 1 S 162( a) provides in full that: "When an EIR bas been 
certified or a negative declaration adopted for a project, no subsequent EIR shall be prepared for 
that project unless the lead agency determines, on the basis of substantial evidence in the light of 
the whole record, one or more of the following: 
(1) Substantial changes are proposed in the project which will require major revisions of the 
previous EIR or negative declaration due to the involvement of new significant environmental 
effects or a substantial increase in the severity of previously identified significant effects; 
(2) Substantial changes occur with respect to the circumstances under which the project is 
undertaken which will require major revisions of the previous EIR or negative declaration due to 
the involvement of new significant environmental effects or a substantial increase in the severity 
of previously identified significant effects; or 

• 
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requirement for a subsequent EIR under CEQ A, generally "a substantial increase in the severity 
of previously identified significant effects" and "new information of substantial importance" also 
triggers the need for a subseqtent FIR under CEQA. (CEQA Guidelines section 15162(aX1), 
(2) & (3).) ARCC's position is that .'Jewport Coast Phase IV-3 and IV-4 has resulted in. and will 
continue to result in significant ~ •ormwater impacts that, while previously examined, will be 
substantially more severe than th ana'ysis provided in EIR No. 569. (CEQA Guidelines section 
15162(a)(3)(B).) Specifically,He· 'miligation measures currently being proposed by the project 
result in new significant environ. atal effects or a substantial increase in the severity of 
previously identified significant effects identified in EIR No. 569. (CEQA Guidelines section 
15 162(a)(l).) 

The Irvine Company ( .. TIC") cannot avoid the mandate of Public Resources Code 
Section 21166 and CEQA Guideline 15162(a) merely by stating that the changes to the project 
are voluntary or that the changes improve upon negative environmental impacts that would 
otherwise occur. New information of substantial importance exists regarding the magnitude of 
the hydrological environmental effects and the new mitigation measures proposed result in new 
significant environmental effects. In light of new beach sand replenishment mitigation 
measures, and a dey season stormwater flow diversion agreement. clearly TIC has substantially 
changed the current project in a manner that requires a subsequent EIR. 

A. Beatb Sand Replenishment Protess 

The current proposed beach sand replenishment program is clearly information of 
substantial importance that exemplifies the need for a subsequent EIR affording the public an 

(3).New information of substantial importance, which was not known and could not have been 
known with the exercise of reasonable diligence at the time the previous EIR was certified as 
complete or the negative declaration was adopted, shows any of the following: 
(A) The project will have one or more significant effects not discussed in the previous EIR or 
negative declaration; 
(B) Significant effects previously examined will be substantially more severe than shown in the 
previous EIR; 
(C) Mitigation measures or alternatives previously found not to be feasible would in fact be 
feasible and would substantially reduce one or more significaot effects of the project, but the 
project proponents decline to adopt the mitigation measure or alternative; or . 
(D) Mitigation measures or alternatives which are considerably different from those analyzed in 
the previous EIR would substantially reduce one or more significant effects on the environment, 
but the project proponents decline to adopt the mitigation measure or alternative." 
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opportunity to comment on environmental impacts associated with a new mitigation measure.2 

As noted in the Staff Report, "[t]he project-related changes will result in an estimated reduction 
in total coarse sediment of208 tons per year, or 160 cubic yards per year ... " (Staff Report, at 
page S3.) "The project re'ated impacts to sediment supply are aU tied to the hydrologic 
modifications, runoff detention and efforts to maintain-the range of peak flood discharge of 
rtorm water flows at or below the peak rates of storm water runoff from the area in its natural or 
undeveloped state." Od.) Measures to reduce and/or eliminate water flowing to the ocean may 
result in further reductions in sediment available to replenish the beach. These measures have 
not been analyzed by the public.3 Because LCP Policies J4 and Kl require development to 
•'maintain the present level of beach sand replenishment," an "in-lieu fee" has been proposed as 
an alternative mitigation measure. As the rationale for an in-lieu fee as opposed to an in-kind 
replacement mitigation measure, the Staff Report explains that a comprehensive beach 
replenishment program does not currently exist in Orange County: 

"There is not now a full replenishment program that evaluates and guides the use 
of the most appropriate sites and methods for introducing the material so that it 
will mitigate this project's impacts and maximize benefits to sandy beaches in the 
Crystal Cove sub-cell. Absent such a program, the Commission cannot specify a 
direct in-kind placement of sandy material as mitigation for this particular 
project." (Staff Report, at page S4.) 

The Staff Report further concludes that: "In-lieu fees •re particularly appropriate in cases such as 
this, where although there may be as yet unidentified opportunities for beach replenishment in 
the future within the Crystal Cove Sub-Cell, in-kind replacement today, by a single applicant, is 
not an undertaking likely to result in successful resource impact mitigation." 

While ARCC questions the accuracy of these last statements, the Staff Report generally 
explains that in-kind beach sand replenishment (actual mitigation) for this project is not feasible 
and therefore an in-lieu fee has been adopted as an "oh well" alternative. However, because the 
in-lieu fee program does not require actual beach sand replenishment to occur, the mitigation 

2Tbe beach sand replenishment mitigation measure proposing an in-lieu fee is a 
substantial change to the project involving new significant environmental effects. (CEQA 
Guidelines Section 1Sl62(a)(l).) A significant environmental effect of the in-lieu fee includes 
short term beach erosion for the first five years of the fee implementation. Also, permanent 
beach erosion is likely thereafter_ due to the artificial rationale of Special Condition 6 that if a 
comprehensive, regional beach replenishment program is not in place, the in-lieu fee does not 
need to pay for beach sand replenishment. 

3Prior to the proposed diversion and sand replenishment mitigation measures, the 
development project area was "d~signed to allow fine grained sediments to pass through the 
storm drains, eventually reaching the beach." (EIR No. S69, at page 4.4-9.) 
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measure as proposed remains ineffective and infeasible. Accordingly, the conclusion that LCP 
Policy J4 has been met is unfounded and not supported by substantial evidence.• Adding insult 
to injury, because a subsequent EIR has not been prepared that addresses the new significant 
enviromnental effects of the beach replenishment mitigation measure, the public is unable to 
comment on whether or not: 1) an in-kind beach sand replenishment requirement is a feasible, 
successful mitigation measure for Crystal Cove; 2) the Coastal Commission can specify a project 
specific in-kind mitigation measure, and; 3) an in-lieu fee is a feasible mitigation measure. 

In addition to violating CEQA Guidelines Section 15162(a), the mitigation measure 
currently proposed is substantively invalid under CEQA. As specified in Special Condition 6 
.... .if a beach replenishment program for the Crystal Cove Sub-Cell cannot be developed within a 
S-year period, the funds can be used for general access and recreational purposes within the 
Crystal Cove Su~Cell." (Staff Report, at page 56.) Therefore, as previously noted, a likely 
outcome under Special Condition 6 is that no beach sand replenishment will ever occur at 
Crystal Cove. Such a mitigation measure violates the CEQA mandate that a public agency shall 
provide that the measures to mitigate or avoid significant effects on the enviromnent are fully 
enforceable through permit conditions, agreements, or other measures. (Public Resources Code 
section 21081.6(b).) An in-lieu fee mitigation measure that does not have to be spent on 
activities that actually mitigate the significant impact, is not fully enforcuble.5 

B. St~rmOow Dlvenion Agreement with the Oranae County Sanitation District 

A condition to approval of the project is the acceptance of the project's summer nuisance 
flow by the local sewer agency for the life of the project. (Staff Report, at page 2.) Partially in 
response to TIC's effort to fulfill this condition, the Orange County Sanitation District 
("OCSDj passed Resolution No. OCSD 00-04 establishing a dry season urban runoff policy. 
TIC has proposed a low flow diversion system "designed to intercept and divert all dry-weather 
nuisance flows from the area." Adding some clarification to the actual diversion system 
intended, under the draft terms of an agreement between TIC and OCSD, "Runoff" is defined to 
mean "surface urban runoff which flows from the Property during the period of Aprilts• 
through October Jt• of each year." (Draft Agreement between TIC and OCSD, Section ill.1.2.) 

While the exact details and status of the proposed agreement with OCSD are unknown 
because no agreement has been executed to date, apparently TIC intends to fully divert runoff 

~nder the circumstances that r o feasible beach sand replenishment mitigation measure 
exists, a statement of overriding considerations would need to be prepared. (CEQA Guidelines 
section 15093.) 

'In all actuality, the in-lieu fee as proposed is an unconstitutional exaction in that it is 
levied upon the landowner for beach erosion but can be spent on .. general access and recreation 
purposes." (See, Dolan v. City of Tigard (1994) 512 U.S. 374.) 
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during the dry season from mid-April to the end of October. This arrangement results in a new 
significant environmental effect by diverting naturally occurring water from flowing down Los 
Trancos and Muddy Creek. TIC is not only causing intennittent, ephemeral streams in a 
Category •• A" and "B" ESHA to become perennial, but also manipulating ephemeral streams to 
remain dry between April and October.' 

Dry season diversion is a new mitigation measure currently being proposed by the project 
resulting in new significant environmental effects or a substantial increase in the severity of 
previously identified significant effects identified in EIR No. 569. (CEQA Guidelines section 
15162(a)(l).) Because more standard BMPs failed to achieve compliance with water quality 
standards, substantial changes to the project's BMPs have occurred after circulation ofEIR No. 
569. (Staff Report, at page 69.) The absence ofa subsequent EIR has forestalled public review 
and comment on this new diversion mitigation measure. Moreover, a condition or agieement 
that authorizes the diversion of runoff that also diverts all naturally occurring dry season water 
from Los Trancos and Muddy Creek that would flow to the Pacific Ocean, would be prohibited 
by the Public Trust Doctrine. (See, National Audubon Society v. Superior Court (1983) 33 
Ca1.3d 419 [public trust doctrine applicable to appropriation of water from nonnavigable streams 
that feed navigable waters).) 

Once again, because the public has not been afforded an opportunity to comment, 
modifications to the diversion mitigation measure have not been offered that could result in a 
legal, enforceable mitigation measure. CEQA provides that " ... all agencies of the state 
government which regulate activities of private individuals, corporations, and public agencies 
which are found to affect the quality of the environment, shall regulate such activities so that 
major consideration is given to preventing environmental damage." (Pub. Resources Code 
section 21000(g).) Thus. the Coastal Commission is required to regulate the activity of water 
detention, diversion and appropriation so that major consideration is given to preservation of 
California's public trust resources including ephemeral streams, ESHAs, and the beach and 
waters of the Crystal Cove State Park and area of special biological significance. At the present 
time, this can best be done by preparing a subsequent EIR in accordance with CEQA Guidelines 
Section 15162 for the numerous, substantial project changes being proposed. 

m. The Coastal Commission Must Prepare an Addendum to EIR No. 569 

Assuming that TIC and its consultant agent are relying on EIR No. 569 rather than 
preparing independent environmental documentation for the proposed project, at the least, the 
Coastal-Commission is required to prepare an addendum to EIR No. 569 that explains the 
changes and additions to the project, along with a brief explanation of the decision not to prepare 

'An additional new significant effect of the diversion proposal is the treatment by OCSD 
of pollutants unique to urban runoff that are not subject to pretreatment (contrary to all other 
industrial discharges handled by OCSD) and not typical for a sewer system. 

• 

• 



·-• 

• 

• 

Commissioners and Ms. Henry 
August 4, 2000 
Page7 

a subsequent EIR. (CEQA Guidelines Section 15164.) The explanation must be supported by 
substantial evidence. (ld.) 

For the present appeal, while the addendum need not be circulated for public review, the 
Coastal Commission is required to consider the addendum and EIR No. 569 prior to making a 
decision on the proposed project (See, CEQA Guidelines Section 15164(c), (d).) With the 
absence of an addendum, the Coastal Commission cannot presently approve the proposed project 
without violating CEQA. 

ARCC thanks you for taking the time to review the aforementioned concerns. We look 
forward to meeting with you in the upcoming week. In the meantime, if you have any questions 
please do not hesitate to call me or Laura A. Davie~ ARCC President 

cc: Laura A. Davie~ ARCC President 

'ery truly y urs, 

VAN BLARCOM, LEIBOLD, 
McCLENDON & MANN, P.C. 

~~~ 
By: Stephen M. Miles 
General Counsel- ARCC 
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JAN D. V ANDERSLOOT, M.D. 
2221 East 1~ Street 

N""'PCP' Ba.ch. CA.I266J 
rt.oa. (949) 548-6326 FAX (114)841 6643 

Sara Wan, Chair, IIIII 
Califomia Coutal ~ 
200 ~tt. t()"i Ftaar 
Loa& Bc.dt,. CA 90802-4416 

Jte: Cryaul Cove Appeal, A5·1RC.W.301 

Dear Ms. Waa and Califcnia.CoutaJ Commiuioaat. 

I Ull writiag oa behalf of the myself &Dd the AlliaDc:c to Rescue Crystal CoYe (AR.CC).I would 
like to~ oa tbe issues presea1ed io the :MfF repOrt coocsni.o& tbc C4estal Ad a...., 
.provision (Seccion 30007.5). die s&atus of the ESHAI, the needlepss nddptlon, dM: lUll 
"'fleaishmcmt propoll4d.IIJd BCIIS\ Availabto Tochcoloo for t»trr,ttloo of runoft' *lid ..
plity problems, spcciftcally the use o( packqecl trcetmad pluiL 

1. ne BaJaacina PnMsioa (teetioa 30007 ..s otdae Couta~ Act). The staff it tdll~~tpportias 111o 
ialsprdatioo that cnvlrOIIIDIIIdally aeasiti•e habitat an:-u (ESHAa) IUCh u wetluds caa M 
hill upon with rc:sidcmial ad otbcr iDcompatil)lc usn, baleDCiq daclo oodiclt "Y 
~atlnc cSc:Yc1opmcnt lo close proximity to artu and crap~oymeaa CCIICI'I, t11u1 
proposiq that dris policy is more protective, OYnll, tflan speoific witdlifo babitld dJat .-y 
be pteSeDt lo wetlaa4s and other ESHA.s. However, 1M Court of ~Is ill Bolsa Chlca Lad 
tnast v. Superior Cowt (7J c.J.Aw.4" -493; 13 Cai.J.pfr.2d 850 (Apr. Jt99)) ~lb' 
arack down this l .. erpreudon, stazinc that .. Althoupdle COISt.IJ All recogal.!• ._..... • 
&Dd Deed for n:iideatial ~opmeut ... DOChiDJ .. :IUQOSis thCfO ill\lda M ~tc JIOOd fbr 
de¥elopment olr•idcalial housil.lg ... that it eanaot be accommodalaf tlatwherl•. 'lbll&, tic 
proponl in tbe LCP to dc:JW dtvdorpmcDS. on Use .OS cw of leiiiQIIIl weclludl iP ,..._. 
Ar• 4A calllftOt be jusdrted uader Secdoa 30001.5. nor call die other.,.. identified • 
ESHA.s, sudt as tileS miles ot •hemeral s1rcams, 1.e devetopo( uDder tile .a.r...-. 
PrcMsioa. lithe an:a fa ..a ESHA. tt earmot be dcvclopecl witb UICI fDcompatibJc wllb.., 
ESHA (SclctiODJ 30240) Gr wetlauds (Section 30233). Mictl ate ESHAs by cldJallkllt. Only 
WillS that .tiDWDII'ated iD ~ 3023~ and 30240 c:aa bl put iq IlK Wlfluds a4 BSY ... 
-the~. . 

•· I· 

2. The ESHAs. The EP.A (EIIvirQnmenta! Prctcd.ion Apcy). lla writtea a Yfr1 strung..._ 
{July 19, ~)raisins "major conccms about potcaUal cfamase to the oout11J ~. 
iDcludia& "li&nifkat 4epldltioa ofwal« qualily ..._.to tbc conversion of •hemenJ 
atrcams to perco.nia1 streams; "die incrtUCld discharp or poltutardsj lack of CODSil1cncy willa 
6te Cleua Water Act and the Lor::al Ccula!.Pfan; aad iaa.dequate mitiplioo to o8Set 1M .... 
or llx ~niles of ephemeral clrainap, ri!*ian areas, and ICISOClal wctlallcla. ·Tbe I'Cit of1lw 
EPA letter • and the EPA ICIUII' ot September 24. 199'1. wt CIDObod by ref'f1'"41110t.1Jit EPA 
I'ICIOmi:DCDds- the project k mited to avoid flllma of'36,000 linear fed or ...... 
witbia Mudd,y Curyon Cml..D tn'butarias.ud ~ ofLoe TIIDOOt C...U. IDd we 
concur, citing an the reason& iD the EPA letter. MartOY.-, the n.w lhiDqa proposc:lll by lie 
lniDe Compuiy wiD bt bad!)' impacted by huma11 intnasioo alld peta. thus binf their....,_ 
valufl5. Mitipsiou ahould iac:lude harrlcn to fwiDUI aad pill inlrusi<m in otdcr to ma;..-. 
habicatvafucllla £X. ~O 
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IAN D. V ANDERSLOOT, M.D. 
2221 East 1~ S'l:l'llt 

Newport Bead~, CA "-"S 
Pboat(949) S46326 FAX (714)MI-6643 

3. Tho Purple Necdlep~~ m.itipti011. Tho project proposes to remove 0.4 acza ot Pwple 
Necdle&JUS, a scmsiti~e DAturat c:oauaunit)'~ '*'usc ot road widaUot and resicleadal 
cJ.volepmccu in Plalllliq Areas PA 4A and PAS. Tbe rnitiptfoa proposal is to create' 1.6-
am Soutbera CaliCoraia NCIOIIII:grass grassland adjaccm to a aisti.na heallhi« sw.l t:1 
Ncedlcgrus located away tom the road (ahibill). We iuaacst the lllitiptioll i....., 
rcmovi.o& the iolpec~ed needlcgrus habitat iiDd, 1rlll$p0rtins it to tbo reeipl~ •Ire. 8 
replautin& it. Thus. the habitat jpcludod withio the ocedlegrass will DOt lie lost. This wil 
ptOVicle the lust environmentally damaaiq mitiptioa ahCI'DI.tivl. 

4. Tho- repltAUIItmcnt prq,am. The~ sand repleuithlnent JM'OPIIl • .,.., 
iaadequ.to. Recent aperi.- iD Somhena Califoroia lbow far more COitly AIOCI 
rtipleaishmc:GI 'lba11 what is propoaed. Newsp11p« lrtides in tbe Lea Aagela Time& rtlatc 1lle 
foUowiD& costs: Surfsld.c. $6 mtRIOil to $10 mlnlcm (LA Tlma 7/1412000), Seal Bach . : l.1 
mi1lion (LA Times 1119199). ltdondo Belch, S2 miDioa (LA T'uues 7/14/98). Pott H~ 
S4.3 mllraoa (l.A Timet 7nl97). Sdid• fl.? miUioa (LA Time• 1118N7), tour comm....,. 
IDola&, $ur6.fde, $9.6 IDDIIon (LA Times 6114196). Tbe Cf1Sial Owe beadl cu ecpoc:r » 
loac 111111 NcaUJC o!lhe hip vol\uncs ,...._ comioc don Lo& T'nmccl CRet.100111iDI 
out tho '-':h. u s.o ilt tbc Coe.stkecpcr video off~ ...tM.ucls 2000. tt111......_ r. 
ia to k paid. it should be ill 1be SmiDioa 

5. n. ht A.VJiWtle tecJmolo&y (BAT) for lrDI1mtlll ofarlllll tuftOff ila pdapd CreiDelll 
,..... where lbc water is treated UHfte to PQCBblo standards IDd ro-usod iD lhc dtvelclpml& 
Such &cilitif:s are avaiJUk..II'O clecr=iD& iD 00611 to the S50.ooo ...,. sllolld M 
dac:wUply l'lllllll1:hed &Dd ieqalred b 'die t'f'C'I10IIC4 prcioct. Sadl fadUtia ..W 
~ reducO., ..... cplily impaell of tile prqiOIId piOjecL 

1"'llak JOU far tile oppcll'tUnit) to OOIIIIDIIIl ,.....,., 
(....., 
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ORANGE COAST COLLEGE 

Teresa Henry, Diltriet Mlmpr 
Calirorm. Coastal Commissloll 
200 Occangate, loA floor 
Loos Beach, CA. 90802-441 • 

Dear Ms. Henry, 

I am writing you in n:spomc to tbc QQnteots ofrhe report submitted to your oftice b,y tJ. 
Irvine CoP20lunity Development CorpoFIItion aDd written by Jcffiey B. Onlham, Ph.D. 
Scrfw.t Institution o(Occanosraphy (June I 2, 2000) titled: The Status o!MiriDe r-. 
and Mammals ill waters near the Itvine Coast Marine Life Area ofSpccia18iolnsbJ 
Sf&alfancc and iD zefltioa to ochet soUJhem California coasllinc lll'CU.I wiU conr1111111 Jt11 
coawems and rcspoaac to those parts ofhis report dcallae with the COUia1 bottJeDoeD 
dolphin populltion of Orange Count,- and their'* of this unique coastal area IDif the 
birthing procc:•es which I haW~ obeerved and reported a Crystal Cow Stille 1W1t. 

~ fir• became invoMd wich the ilsue$ of this prupo!ICd dcvelopmcalaad plantlwdle 
ertetion of a beach-side mort It Crystal Colle baclc on Janusry 2, 1996 wbeu I wrocc a 
sentalenl'!" to Mr. Kenneth MilcbCU of the CaUbuia State Departmc:• otParb ..t 
Rt.awion. In the Iller I Jilted that I was •~ of pr.n. 1M <fnefopmeat ill this ~~"e. ..r 
that I wa COitCCrlled l:>r the "hcif~e Cout Bottlel»se Dolphin (Tursiops 1nltlcalc.l) 1b1t 
utilize the nearshora watcra off' Crystal Cove iDa~ IJ*MI way. In filet, the way lhc:y 
utilizlc this sped& coasraltre~~ls for lht mo• important thing tbat these dolpNns do
namely reproduction. Crystal Cove is one or only two lites (note: now \W bow ... is 
one more) lions the Oranae County coast lbat doJpbill$ hquent wbca they an:: paepcftc 
to gM: birth to offspring. The other spot is tir to the IOUih at SID Onofre State Pat.'" I 
fUrther s&aled t"-'t 1t is my belief that Crystal Cove repreaeatsa .._fe" ha-... fOr thcle 
dolphins when they arc performms this most important afbchaviors. 1'he dalphias ue 
nat molnted Ill ~alCove or Ill San <motrc State Beach due to two dilf'erenr 6crl, fn 
my opinion. One il &hid the human density at these hw sites ti:nds to be WilY Jow. 
Sec::oadly, I bcHeve. in the case oC Clystal Cove, the tona-term residents there arc "'f.Y 
aware of the doJphiM and ll'C earefW nat to botbcr them (JWilft Old or paddle our on a 
~while this behavior is coma OD.. 

I recef-m! a response to that letter on February 13, 1996 &om lade B. R.ouenbuc:k. 
District Supcrintt:ndenl of the Orqe Coast District. lA it II: stated thll, ..,_ir (the 
dolphins) usc of this .._rc .. la'ml to birth their .JOW'I puU.iDdy qu1if'ses the: lcx:etioD as 

.. • ~· --·-""~ ........,...... tfllllll • .._. .,._,...., .,.. .... ,....., . ..,.... """ ..... 
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•isnir-=-nt to chc local populatloa." He~ ou. to ttate that the litepvrb and 1"&nger 

patrola wen: aware oftbe dolphin activity mf would protect lht ulmals &om barallmlllt 
duridc their 'risitl to tbc ... 

That was Ill aood DCWS to me ad .iDdced. the dcwlopcr (Mikb Freed ofllcsort Deeip 
A$soQiatC$) oftbe Crystal Cove Ri:dcvclopmcnt Project met with me 1/laDf time:~~. 
diseusaed wayttbar Jm.paetl on the dolpbfns could be mit~ aDd adul1ly 
incorporated many of rtty proposals iDro his fb)al plans fbr the Cr)'staJ Cove Cotblp 
n:developmeal project. I was very aatisftc:d wilb his efforts and plans ~that project. 
alone. J said so in a totter to ,.farJ N'ICbola (Secrdary ofNatlltal Rctources) that I WIOIIe 
..... to her Oil~ rJ, 1$199. 

I tnUIIt wy t.bal this Ia baa not lxx:a the aex with lrviDe Col111DUDity Devclopmeat 
Corporation and tt.M- p1annio& and P"'Pilaelo.a i:Jr their "masslw• developmem oa tbD 
eatt ,ijo ofPI(:if.e Coasc Hichwa,y. At oo til:cc iD the pue!Jave tbcir ~ 
aue:mp~ to cuDlaut me to dixuas 1he p!ms b t1ar dc:vcmpment md how~ oa. 
tbe dolphiN tnlgl\t be mltfaatod. Wheo it cam.. lime, JesaUy, tor them to Cl'l.blte thc 
poCeatia1 impaets oa thete "olphial, they hired Jeftiey Graftam. 1effiey Grabams repoJt 
to you or JUDO 12, 2000" 'pcdoct c:umple ofthdr ldlil.ndc toward my dlacovcria
'MrDiDgs about implcta OD ..bl ClO&Ita1 dolpbiaa. 

First or an, JefticJ 0nmam il DOt aiDIIriDe llliiDJJRilloai oor has be publi.sbcd JIIPCII 
about lllll'iDt !htmiMll. He Is a fish txpat who sptdali.zts itl "'studies oftbc 
arvitoDmcatal adapCatioD ot tDIIdnc otpDismt. primarily fis"-. and fncludma....a." 
Jk hat 110 ~or aped&e io matiDe ftWniMI sudy aod obsava!Joo. The ft:IIOill 
mcado.o thb is due to thr: s&~tc:~Dc:ms he llllka in hiJ fCIPOI1 COIK'«Dina the doJpbiut. 
Tbe)t are extnordiDazy. Pleue Jet me share 10me oftlac with,.,.... 

He ~~eam.s ia the llllCeCUiive IUIIIIIm1 b>' dc:loribma (WI)' a'IUI'1Ilcly) my rc=pona or 
do]pl;UD ""bir&bia& eilc1os" .a a,sta1 Cow but ads b)' l&atiDg tbat lbc pbaJomaa 
~ Ulldetcribed ill the xieulif~e literature." 'Illit is abalolutel;y true but 'llleedl 
cfarificatioa. tdi4 1\lbmit a PIPil' to the Amlrb:ft Cetac:eaD ~ Wha!ewauk 
Journal OD Ja1)- 12. 2000 (tee lacludcd report). IJctwcal tbc time I wrote 1Le 
"'unpublisbcd 1998 ~ad participated iD the eevua1 Dt."'¥Splpet articLes lbat
mcntioa&, I clid wlud l'thiok C'IICD ftahcrics biologists clo wkll th&y make a dilcovery Cbat 
seems new, unusual, and possibly unbeJiowble to their oo~Jea~uet iD that scioDoe. I JDelt 
with "all" of my 008SI8l dofphiD research co~Jeaaws aad spoke wkh them about my 
c!isco~, sa~ them QOpicl$ of my~ ltd ukcd lbcm to aiDquc il. mS fiYal 
,iDquiml of people doioa oou&al doJphia mcarch in olhcr partl of the Uaitcd 8t.lla, to 
• &d out it &he)' had 10e11 a 'behavioz similar to this. I& wun 't until I obtai.oecia Yideo t1pe 
. -,rthis behll'lfor 'iom a b:a1 oidzcna at a Orqc Couul)' locllliorl tbat I felt COII&cJcDt fD 
'pl"Cpfft the IIBDUSCripll rec:catJl IUbmined to the Whakwltda' jourD&l. Lo .. befbn: 
that. II'M:D IIIIlUl&ed 1o show*;. 'Video to m,y co~Jeeguca to tt.t they could evaluate t1le 
DltUr'e of this wiquc behavior. All of them ursed me to publish on this as 100n as 
poufble. 

1 
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Jefti"cy Graflam coes on to state that, .. other scientist~ experienced in the field obscMWon 
ofboulenosc dolphin at Pacffil: llx:ations throughout California and Baja Califomia ba..e 
'dOt observed this particuJar behavior. although allonlatomal behaviors and cows 
swtm.mins with newbom ~ha have been observecl." My response to Ibis statemeJIIJ 
that tbne people were DO\ ]Qo!·q in the same unique loeatioal was ud fbrtbamore.l 
woDCler where and ho"· tl ose n ~wbom calves were bn? 

He ftutbmnore ..-s that. "The .deD1ific wlidily of the o!aim of dolphill bilthlas cirdr:t 
must await .review oftbe :Is : ~cd in support ofb oecurreoce. Ho~. • il 
conco.ms thc Crystal Cove ~ 'ject.. media attention bas oelllered on thB "1>irtbioo circa" 
pb=omeaa, in spito of the 1111 city of scientific~" My respome Is (1.) 1 
have already met with my n. . . ..uc maD'IID8l co~Jcap!:a (acveral tisaoG) coDCCl'Dioa thll 
behavior pbeDomena. (2.) gt:ne o~er the dma IUd ba~ asked lor tbdr input ad diqoc. 
(3.) sbowcd my oollea;ues die video of' this bet.viot and asked their opinfoa; (4.) 1 haw 
submitted a wriUeD report to the Wba!e\\"'tcbcr ktlli!IIJ fbr publicat.ioo; IDd (5.) I law 
IUbm.ined aa abstr:ac:t llld ubd to p:.m a pos&cr paper about Ill)' discoYay at Ole 
Amaicall Cetaa:aa. Soclety Qmf~ iD Nowmbcr, 2000 in Monterey, CalifOmiL. I 
believe this qualiftos as sc~ documentation in any field of IDIIJ'iftt bioJosy. . 

He: compounds the pobbns with his aaessmew11 of my discowdes in the body ofbil 
n;port (page 32) by IDikiDa the extraord"mary !lt'atemeat that. "Ala authority on \:CIKCIIJ 
belaavior wt.o raftlacd 10 be kfeGtificd said that kiD wu ~with Profi:aor KelQ"t 
'bU1hiD& circle descriplioDt IPd that bt/sbe bas seea 1he supporti.Da data ~h hclsbe 
judged to be firr trom conclualve. Hc:lshe added thai hclshc bad lll&'ldo no oo.q..vable 
oble:rvations on Tursiops tnmcaaes in .aouthmt Ca1iJOrnia waters." Now maybe 'Ibis s dl: 
1M!)' Jbbcrief biologists ~each other.. 8Ddiop (IDOIQ'IJIO.aaly) but it is DOt J&e W1J 
&hit it i9 doae in marine miU!mUII ~ific eireles. But dlat is not all. he foDows this oa 
tbe. SIUIIIe pap whit tho stllltaDerJt, *'Aaotbcr world authority Oil ~ who did DDC 
wish to be identified, sail hdabe would need to ew.niDc the ~ daJa ldm: 
mtehiD& CODClulioDI." One WODden, iftllcre are 11ft)' IOun:c& .JeftN:y OrabuD would 11DC 
lt.Oop to use to ctispura my fiDdiap. 

leiliey OraLaat 11.)'1 in his accutiw •nn'MQ' .,_ tt. beba'¥ior occ:un il other locatioas 
io JOUtbcm Caliimlia which he then ilnplies maka ~Cow of lester~ to 
tho do)pbn b binbiDa- It does but has oa1y beea observed hi' times ia oa. . 
locllioot. Ia my ropon submkt.ed to Whalewatcbe.· :t9umal1108Pst that the U1JU11a1 
beach. c~ and isolated ocmditloDS anilable at QystaJ Cow are what lltnd the 
dolpbins to this ma..t ldUk fD cmr tea ohaervadoas of this behavior It the state p.t. 

He ftntsha his UJeS~mC~at by ~t~tmc that. -rbe issue with rc~prc:~ tD birtldna ••• 
the Crystal Cow Project re4oees to the fbllowirlg poilll. Allw:Dioa that this behavior Is ID 
&ct lakio& plaee and that )'0\UJI dolpbJns are bom abq the Newport Coast, thaa chc 
Post-Projecr CIO!IditioRS establisbcd thcro will impow ownll water quality ..t 1111 

. . coastal enviroamcm IDd wtll thercbc auamcut all bottle;oose doJphiD ac:dvit.y iD. a. 
. ·o,st.al Cow llniL" My !CipODIC to this is th1t .Jeffrey Greham and the lMae 
~ Dewlopmeat Corporat;ioa an: paWciaa DdYc and wishfUl tbiftkioa 
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Sim:e J first reported rrry findJnas IUld oo~"~C~etnS to M1'. Kameth M"ttchell back in J&nua~J 
2, 1996 I have met with the ranger staff' aod managers at Cryslal O:>ve and discussed '1111 
concems about the dolphins; 1 ha~ given talks about t1le dolphin$ to tbe park imerpretiw 
or~tion and 1111tutall5ts; and I pc:nollally baad delivered a copy of ao excellent 
,e.,w$pli)Cl artkle (ltom the Orqc Couoly Re&isttt) about the birthina phenmu:u tD 
Jtan&c.r M4ma&er Mike Eat.oo at the park headquarters. If you visit Crystal Co"-e Stile 
Ptuft roday,b)' t.o fiod my IIJI:Plion of the dolphins Jll'C8C'DCC or use of the pak warra. 
any pbofographs. or illustrutive depictions on any interpretive sfga about tbe do1pbias 
tbrou;hour the park. You -wou't! Look h enythin,a about the dotphim in the 
interpmive centct at tbe pd..;.. thete Is nothina 1haof W'dh aU of that direct eaon on lllf 
part and no multi, imagiDc how interested tho Irvine CoJDp&Dy is in this issue tak.blrg lnlo 
8COOUnt Jefttcy Grahams report to you. He W85 hired by Irvine Community DeveJopmelll 
Corpo111tion simply to dispute Jeaitimato c::oncems I have about this development ad ill 
poleDtial impac:t on the doJpbilU lUll! f.o discredit my fmdinp. He attempted to do 10 iD 
the most. unsc~ maa.ocr I have ever ob9erwld. 

I Racl aJ1 of Jeffrey Orahams" Rport.IIDOther by Dr. J&hard F. Ford oa Water QuiBiy 
aad MariDc Ecolot,ical Monilorio& Studio$ tbr the Crystal Cove O&welopment Project; 
llld tbeir report b)' l...arry E. Deyshcr on tbe Potential Effects ofCoasc$1 Developmeal Clll 

subtidal kelp mQUIOI:liS. I must say I am definitely dOt .c:onviDced thlt the lrviDo 
Q)mmunily Development Corporation will '1tnplvve overall wa1er quality aad tbe 
coastal cnvin:u.•IJX:Dt and will therefore augmcmt an bottlenose dolphin ldivilics in tbe 
Cr)'stal Cove '"' ". J 6D:I that ltllcmenl 01.1b'a&eowt! 1 bclicr~e that tb.il plaJmlct 
developmcat by hviDc Conum.mity OcvektpnlClll Corpol'llioA doas mt bode well b the 
ftJrurc ottbesc bottleuose dolpbhl when tbey 11)' to use CrystAl Cove tor their birtJabw 
procesaes. Onc:le )'OU haw had 6 cbaDce tG carctbUy ftl8d all of tll:ee repotU.JMpe ,.,. 
n JOQI' at.aifwill zacll the llliDI concludoD. 

Siaeerely, 

Damis L lteUy.l'loa.or 
Maio: Scieace Depar1mall 
Direcotor of' tho Coutal Dolphin Survey Plvjec:t 
Oranae Coat CoJ.Ieae 
2701 Fairview ltd. 
Col&& Mas, CA. 92621 
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Flr.st Report osa U•aaual "NanerJ':Jehavlor ud 
Auompan)iag ''B.Irddq Qrele". Formadoa b)' Coutal 

Bottleaose DolpbiD io 3outllen Callf'oi'DIL 

By Diad& KIQr 

...-. a. Dooe~a~:~er ot1m u uqglll.ll! hbaior, MYel' belbt.l"'ppC''t4 ill u. 
litcralww. ... o'bttrved """"Mf bJ couW ~ 4olpbiB (Turliopl1n~Dca&M} 

cb:il!a a 8W1J at 0;rsta1 Cove hda Pet iD ......rtwm Ca1!DrrU b.Y the Coaul Do1plaia 

lumy Prcfec:t {CDSP} of'Onalp eo. c:o1Jttt. 'nle lMibavior bu IIIDce bela 

...... .Gild IIJ6e_.. u 'wa:t'w.vi«IDIS 1M lalull ~GCtlle 

dalplaiD 8I'OC.IP ~ • .,., .. hal l:leai!IIMd ... "inf!!nn rjrtAtf (iiprel). 

tl.ardaordlaxizel.'tlllt1!Uw.Mor md~M&..,.._b, oM 

~to I JIRIDID' ~ lavolw!d iA 6t prOCCR at'lllnJalbs of a DIGIIIS& 1'1111 

bellavior !al her. obterw411Dd reoordecf • idcliioalla timet at tho Snt JOCIIiaa 

~ CcM 8cltt Pllk) .. b.ar times. dln:c orha-loadiou (faurc 2). .... Gldlt 

Wavier .ad l:mutiOQ""'" apancJ Oil vl4lo WEpeiiDif tlbarC4l with .... =oea 
dalpltia NMitdW& iliCIIidael'a Clilbn.U. (flsw't 1). 

It llwtll ~ ia 1M leiai& a..ur.tblt botliiDihcn or CDNtll at . 
otlibfxt 'boc&oott dolp1iD iahl1lit tbt JOUdlq Calitbnialli,pt (Iaure 2). r..t 

boltleaoM clobhm are lbuDd to& tl.lllrllOAC w withll1 oae .uctoal Jlile a. lbln 

hat u ftlr IOIIth u SID ()dDdM. Baja CIUfbtiU. N'aioo 1b:!a dae 001A aartll tlnup 

sma.ao, OtaJI&o. Lot~ .. v...,... SalaJIGIIHirl.mS ~ coaatin. n. 
do1flaiu OCICIW' ·o podl oroae to tiWI M)' ~ 'J'Pic:dylbcut twUJ. fbnsial 

tloas 1bt .,_.,_ tbr w. trlmllm& up tDLi dowll1ht.cout,. plaJq it. the waws, ... 

-..... -.-,....._....., .......... 

• 

• 

• 



• 

•• 

• 

---------------------------------
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.. . . LAWYERS FOR a..EAN WATBR 

Vld Facsimile and U.S. Md 

California O>astal Commisaim 
Teresa~ 
District MmJ&er, 
California Couta1 Comrriaima 
2000ceaapc 
Tenth Floor, Suite lQQO 
Lon& Beach, CA 90802 

llc: Supplanent to CoatKcepcr Coauneut Letter on Appeal No. AS-JIC 
99~.sot 

Dear Commissioners and Ms. K:Dry: 

The foDowinc sball sc:rvc u a supplemenr to our July 20, 2000 COIIUili:!DtS on behalf 
of the Orange County CoastKceper c-'Coadec!perj recatdm& conformity of the = 
development c-'the Ocvdopmcm, with the Newport Co.t certified Local Coastal 
("'LCY). O>aslKeeper is etiJI in the process of revie'liib& the documents prepared by 
consulunu of The Irvine <Ampmy and/ or the '&vine Conurv.mity DeYclopmem: Coo:pay 
(coDectivrly rd'emd to herein as •nC'), mel r~rves the ri&ht to make addir.icaal 
commenu prior to or durinc the rurorm.. Coast.! Qvmnissjon rc<r") beariac on this 
Dlll:t •• 

The purpose of this )etta' is to set fonh in writiDg Coastlteeper\ sugested ~ 
to the July '0, 2000 Calilornia ~ Commissioa re<Li Staff Report. Area of 
p:atticulac toncem 10 the CoastKeeper in~lude: 1) the beu.h und replenishment propam; 
2) the inadequacy of the attempt to deal with constnJction imp~ts. particularly due to 
c:xcccdmces already llOte.d in TIC report& (as also DOted by tbe Department of Parka IDd 
Recreation); 3) the inadequacy ofthe monitorin& prosram'• ability to.dctect impacu (i.e.. 
the need for performance criteria, e.g .. Calffomia Toxics Rule and the California~ 
Plan; 4) Jack of mechanism for dcaJio& with impact~ whm cliJcovcrcdi impacts to public 
ICCell on Los Trancos pedestrian tunpcl both dUrin& construction and post-developmea&; 
and inadcqU..Cics of the agreement between nc and the Orange County Sanitatioa 
District regarding low flow diveraians. 

Att.;.c-hcd hcmo are three IDCPDIIDdwm from CoastKeeper' coasulrmu. The &.a 
is au August 7, 2000 memarmdum is from Ridlard Rol1im. of Warerslud AdviJoly (.jrggp. 
It seta fortls technit31 deSc:ieacia o£ the proposed projea as coadibooed iD the Staff report 
u v.-dl u CoastKeeper\ suggested improvements necessary to allow project approval. 
The next two memorandums ate fTom Montgomery Waraon, the first of which seta fOrth a 
summary of the analysisMontaomcry Watson performed regardin& esrimatca of the lizo 
of retention basins needed to capture all the stormwater runofl"tiom the propoa 
Development for several clift'ercot 1t0rm events. The leCODd memorandum leiS fonh 
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those estimatca. This Jetter 1rill fb~;us on those issues not already set fol1b in either Ride. 
Rollin•• or Montsomcey Watsoo.•s memorandums. 

R.ecommeudatloat: 

1. Grndi118 should be phased and should also be prohibib:d durin& Wilt 
wealher. The monitoring program should be able to detect whether Bfllt 
Management Practices c·BMPs1 are taiJinc. It so, corrective ICtiou 
should be ICl forth to remedy t1ris faUure. (See R.ollin'l memoraadual.s). 

l. The m-Ueu of fee should be replaced wit~ I real bea.eh saud replcnitbmcat 
program. LCP PoUeies 14 and IC 1 require development to maintaiD the 
prcscnt level of bCKh sand replenishment However, special Conditioft 6 
atatcs that "'ira beaeb repleniahment program cannot be developed witbia 
a 5-ycar period. the f\lnds can be u&ed for general accesa and recleationl1 
purposes within the Crystal Cove Sub-CelL" Thus, beach tad 
replonil;bmeo.t may never oecur~ Under the LCP•sJtunotrhticy. the 1 G-Al 
.Increase is not allowed if it will effect beacll sand RPlcaishmeaL Because 
the in-lieu tee will not adequately 1t1irigate tor the impac:1s to beach aaad 
replenislu:ncDt, tldsmitigation places the Development out or eompliaDcc 
with the .Runoft'Policy as weU. 

3. The monitoring program should be expanded to deted impaets ro die 
water quality of the ~b aDd ocean, the stability of the creeb, and ro 1bc 
beach und Tq>lenishmeat. (See Roltm"l memoraDdum) CoatKeeper 
asrees with the concerns exprcued by the Bnvironmcutal Prots:doa 
Ar,ertt;Y reprdina these iau& 

4. 

5. 

Flow meters should be requjred to detccf dischiiJCI ftom tho 
OcvclopiiHIId. 

ln wde:r Co ascertain whether Che BMPS arc effective ia pmtectiq d.w 
warer quality of the creeks and oecan. perfonnance criteria or wallr 
quality standards lhoulcl be tet fortb ia oondi.tions S ud 14. Tbc 
appropriate water quality atand:ards are the CaJifomia OcCIII PIM .l:lr 
ocean waters IDd Che Cllif'omia TeWes flvle for iuland watlrl. (See 
ftotlin .. mcmonndum) 

6. An expansion or the dtllention bllina lbould be gonsidered to uaure they 
II"C adequate to deal with both thi impaets of the ifteicased volume of 
runoff (volume will double per the Tettem~~r report) and the polJutam 1old 
carried in the n»nolf. (See RDIIin'siDCf Montaomcry WaQioD 
mcrnor&Ddultls) ID addition to their bwfcquatelize for flood COidrDl 
purposea. CoaltKeeper also hal deep concerns over tbe fa.;.t tbat Jive 011t · 
of the aix baiu have little to no treatment capacity. 

7. We asree with the coacem DOted by the Depctmeut ofPatb and 
Recreation in 1hcir August 2. 2000 letter rcavcSiDI eoDCtrDS lbO\It the 
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. respons:i'bility and liability for the 1ong term mana,emcnt, repair IDd 
· replaeemcnfofcomponents of the stonnwater J:11anaiement aystem and 

dry weather diversion system. CoastX.eeper•s consultants as wcU as oa. 
consulta:nts bavo opined that these .systems have a high degree of failure If 
manaaed by 'homeowner associations. A more appropriate method for a 
development of this magnitude would be to tum the system& over to Ill 
expert ltonnwatet treatment agency. 

Low flow Diversioa Agreemcat with Ormae Couaty Sm1t:at1oa Dlstdc:t 

· & put ol their Miutb 7, 2000 """sed project desaiptiou, TIC lists a DUmber of 
measures rhq have uken to comply wilh die La, surh as dCYisiug a water quality procr.u.a 
to divert dry $e1$011 flows from the.,. ameudment am and other pbanioc areas (b 
example. they list 2!. 2C. 3A. 3!. lOB. IJB aad 14) to the Orqe CoUDty SaDUioa 
District\ \the District") Iaciliries. According to du: Oistria:\ :Resolution Nc. OCSD Q0..04 
(sec att&ited) and a tlrll[t Ap-ecmart l'or Capacity Disc:har&e of Dry Sea.soa Urhm Rmloff 
Into Sewerage System (."the~ with TIC, me District will take an me 
Devdopment\ dry weather rw-off flows on a pertlW.1eD.t basis. &A m inil:ial pod. 
CoastKeeper aps with the Department of Parks aad Rec:readon that all nuisance f.lo.s 
could md should be dM:rtcd from the Dcvdopment, reprdless of the sa.soa. We 
uadersuad TIC 1w n:quested this &om the OCSO. and support that rtquest. 

Co.astkeeper would like to point our that the Ar;recmmt il still in draft (onu. AJ of 
today. the District lw .r:aor fitaaliud tLe ~with 1lC. Besides the u.ucr.rtain fUan of 
the~ Q.d~C~ is c:oacemed with tbe foBow.ia& Joaistics of the apemeat tad 
apeci6c pmrilioal tbeniD. 

First, it is uadear from TIC\ documents howdY: disc:harps will he rdeued 10 u to 
'o to the 0&5tria. TIC II)'$ oaly, '1be weiV~ system would bCCd to be located on Swe 
Parks W2d in order to fully capture aJI of the deYrlopmmt Sows. • (See pa&e 5 of Aadrieue 
Culberuoa\ Mard17. 2000 letter to Tcreu Heluy r.,-dita, a reviacd project desaip:ioc for 
de novo Coastal DevelopiDI:Dt Permit for Newport Co.ur). TIC bas yet to present a detailed 
plan danomtn.tmg bc:JW the flow would he captured 10 that dlf impacts associated wid! tbe 
divenioD em be ualyzed. 

Sec<n:f,. tbe Dis\ria ha n:IICI'Wd the rip to tel'n'lina its apeemeDt witJa n:. 
Notwithstmdinc. TIC has DOC. to Coutlteeper\ bowJed&e, established a contiDp:Dq.piiD 
ia the event that the District ta'zainatcs the Agmcmeat. ~to cbe Apecmem md to 
ksolutioft No. oaD ro.o4 wfUc& sets fonh rht Dty Susan Urban Ruaoff Poliq; die 
Dimict mq rarninale tbe contractu iD2J of the foDowin& occur liter TIC hu been paled 
iaitial penbission to disc.hup: (1) pqmeat obligaions w 110t met, (2) the~ 
deviates lrorn requiremeats set forth ia the Oisuicr' OnLaace No. OCSO.Ol, (l) the 
permin:ee (be thar TlC ar TIC~ wi~) f.aiJa ro sdt·maaitor for the p_ol]utams aa a 
quarceriy Wit aod mbmit reports to tlut eod. (4} the permiuee.hiaderi the District\ ac:a!N 
10 the divenion aad nm.-off loatioo.s, (S) a Dislritz GtntrAI M.vtt:r finds thttt rrmf1 Ji.J_, 
i1 ~ tl.fJ«:titt rJ.Di.rtrid fitrr;tims, 01' (6) the permin:ee refuses to build additioDal fac.1jrie 
to keep th• runoH from adverxly affeaing w Dist:dtt\ Cuactions wbea requested bytbc 
DUuicf. The District lw abo~ the riFt to tcmponrily rejea ru.rJJ){{ while .uc:h 

., 
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problems ~remedied. nc Dm$t Ju.w. fe:asa'hle eoo~c:y/alrmwive plan to II(WQIIt 

Cor the possib.ility of a temporary or pennancm b5 of the District\ facilitiel for diveniaa 
of nmoff. 

Third. nc lw reserved the rip w assign the Ap'eement and coasequenUy, the 
responsibility for· sale disclwte of tw1-off. 10 its anticipated Crysul Owe Oxn,.,. 
A.s.sodaDoa. Coadeeper recommends that ax:; coaion the c:oastal dcvetopmeat 
permit on UC tumiD& over the low-flow diversionaysCcm to an expert stormwlblr 
in::afmc:ot q«qt. All alternative approach would Le to haw TIC eRaJtc and ~a deed 
~to nm with the land that will incorponte .n tt.nna and c:ondiri'om pLicod by a 
District OD no Dcvelopmear. Sale discJwse ol runoE£ will only be assured fora 
Jileime of the Development bf. such a deed resa\aion dJal rum with d:te land, u oppcwcl 
to allowin& tnnsf'er of ~bilir.y and 1iahility byammaa: or~ Condilioaa. 
RcstricbOI.lS, and Resemriott of :Easements ('"CDcltaj. a:x::: requlnd this sort oE deed 
restridioo oaT~ I.daatd and we r!Comme.od a &imilat amt1~ for this popeny if 
dw fir.st ~ ia not r:equind. 

If the homeowner\ assodatioa is made subjett to the disch.up rules set fonb by 
CX:X::: and <>CSD. there must be provisions in 71~s arrttmttll 'IIIith OCSD tJ.rat tiltllll 
OCSD to fine the associati0.11 and the homeowum for vioWiag the dischar&e regulatica& 
A performance bond could be posted ill advaDcc to insure compliaDce with this element. 
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Watershed 
Advisory 

· Group 

TO: 

FROM: 
DAT.!t 
sUBJEcr: 

Susan 1ordaD. LFCP and Gany Brown, OCCK, Kim Lewaud and DIDiel 
Cooper, LFCW 
Rick Rollins, Wldcrshcd Advieory Group 
3 August 2000 
Tedmiw t '11\lea. With CryMa~ eo.. 

1. tntroductkm 

a) Tbia i1 a IVSI'O• sc so CCC Staff queaticma and problems in tho Staff Report 

b) Maialaula 

l Ford Moaitorin& Deficieaciel 

H. Defieiencies of the Man&arella and Strecker Report 

iii Issues not clearly addressed in Irvine Documents or CCC Staff' 
Repan 

iv. 

Impacts oCFiae Sediment 

• Inadflquaey eiCurrently Proposed Meuun~ 

Improvements Nccc:uary lO Allow Project AppmYal 

2. LimitatiODI orthil nMffW 

• Review oCFord Analydcal.Raulta not yet compa.. 

• Dmwinp tom Irvine-Altbou&fl we IIDd tbe ccc·~wd 
a large number of COf'SUitam repotU, we have DOt been able 
to review a c1.IJTGII. complete ld of CODSfruc'd.on drawiJip 
to vmfy the loeadon o( construction project fea.tui'M 
reprdins drJdnlp. 

hlnronnllicn conlllnld In lli1 taniiM!llll5 rtMded only bIll IIIII clltle ~ Gl' tnlyiO wl'ich il is~ 111C1 1111W 
CICitaln '*""*" lhll ill~ c:t:nkltnUIIn uamrt m dildot&n mdlr app~aatJ~. tew. r yau nlllll VIe IIIWidllll 
reciitnL ,au n lllll'llb111C1lledthll"" use.~.~. arcoovlnQd'*~ illllk:llly~ 1 
YIIU have llalivedlhlt ~II\ III'GI' ... ,., UIIMIId ... , br telllrpttn.llld .... HI CIWIIII"-''IIIIID•• 
the IbM lldCII'eSI IIIII. '"** . 
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Watershed Advisory Group 

• The comment has been made by Coastal Commission staff 
that OCCK should submit data or atudies to contradict wbll 
kvine's consultants bavc submitted in their repol1l. 
Unfortuna1ely, dne to the~ involved in produciac 
and the ongoi~s rmsions of the Irvine documents used to 
support this applicatioa. OCCK hal neifbcr the time llll1f 
financial resoun:es to meer this requelt. 

a) Currart CoDdition.sl Flawed Bucliao -

i. The Ford Studies don't mention tho uveral bundrod at:ra1! ot 
n::ccotly lf1ldcd bare soil in~ Loa Trancoa and Muddy Canyoa 
W ~tershod& that were tho SOIJI\ie of wuidcrablc CIOiion IIIII 
sediment during the mouitoriD& period. 

• The increased erosion aDd flow carried a rnah wnceDtrllioa 
o!Total Suspended Solids (over 35,000 mgiL in Muddy 
Cenyou. CoUon. Sbin:l Report, 12 Apri12000) 

• Raalt Toaa per bour of fmc sediment depaliced ill diD 
ASBS durins IDd after &mall {tt$4 than 2yr.) rain cve11 

The watenhed dlosen as a oontrol. Emerald Cmyosa IDd. EmenJd 
Bay. is llready contamiDI!ed. 

• 

• 

• 

Wat« ehemistty results indicate toxic levels otpnticiclcl 
and heavy mer.ala in several ampres. Tbe miDimal toxici1r 
testina thar bas been Cbnducted indicatc::a chrome IDd IQ1tc 

· 1oxicity iD the whqlc eftluea.t ample. Bvon a deep WU. 
marine sample il contaminatocl in Bmcrald Bay (Tiblc %7. 
Sample EC:Z. 11:30 am. 6 Man:.h 2000. exceediDCII ie 
dis&olvfld JMd .r tNI and diuolved copper). 

Thele ~cmimy I'CIUila -eloog with other toxicity flit 
JWults fiorD J!merald Ca.oyoa actually indicate that nmoff 
&om developecl~rca~ i1 potentially told~ and the 1am1 

toxicity should be expected fi'om the dcvcJopmenll 
underway at Cl)'1ltll Ccm. 

Vlina 1111 already degraded n:c:.ivin& water u a nsrena::c 
by which the de1radation of' another water body can M 
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. measured is, at best, a questionable experimental dcsip, 
and at worst. an·attetnpt to obscure the magnitude of . 
degradation thai may bo indicated by wnp1ins mul1L 

iii. Reliance on Dilulb:a-

• Slpfleant quutitiea ortoxic poUutantt are beiaa 
di&ebarged ftorn developed areas and toxicity &tudifll 
c::onfiml toxic levels of metals and pesticides jn tholo 
discharge~ 

• Ford 1tates ""These nearshore pr~&cs help to prcveat 
adverse effects or nmoft' on &he adjacent mariae 
cmin:mmCDL"' cPaae 27 of 1Q2000 ltcport). 

• In additioa. to desiption um "'Aiel. of Special Biolop:al 
SignificBDCe. .. the offshore ll'U ofCI)'Ital Cove is also • 
WUnderwater Stile Park" and a "Marine Life Reftlge" a 
designated by the Califomia Department of Pisb and Game. 

R.~UBDCc upon dilution will nor, m the Ions ran. pn:scnre 
the high water and sedimcm quality required to maiDtala 
ecoloa:ical beaeficill uses indicated by thcR deaigaatioal. 
ID other'wotds, the impacts of the di&e~Jarie ofdleie talio 
polhrtmta wiU 1CC1D11Dfate over timo to degrade dJc ASBS 
ova-time. . 

iv. Biu in Preseatation ofa.uJra-

• The lQ2000 Fonl umplinJ results Indicate It leut 150 
water qaaUty (paae 28 ot ADilytical R.lport) uceed1111011 
IIDd It teat 91Dimal ltUdie& stiowin& Slatiatical)y 
apifiCI.DI toxicity in tbe dilcbapl. 

• ID spite ofthele multi. tbc: IQ2000 Report concluda: 
""Based on the evaluations completed thus far, tbo R!IUltl or 
thCR toxicity 1c1t1 provide further coufinnlltioa tblt 
freshwater lllld oeanhorc marine habitats associlled with 
Muddy Canyon and Loa Tranoos Canyon wllterlhedl w.e 
aJrected little. itat all, by the cbcmiCII conmtuCDtl of 
llOnu lllld dry-weather runoft' durin& the period JIDWII')'
March, 2000." (pa&e 19 of' 1 Q2000 llepolt) 

• 

• 

• 
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• To state that du:re is little. if uy, effect fiom ovc:r 150 
exceedancea of Federal and State water quality limits iD tbc 
reeeivin& water and direct toxicity measured by the numbar · 
of dead test organisms stretches the mcanins of Ill 
.. objective" reviaw. 

b) Fundamental Desip Flaws or the Study 

i. NesJw Chronic Water Quality Objedivc:a for Toxic Pottutanta-

o 'MJe 1 Q2000 Report (ocuses only OD acute timitatioll 
exe6edances and makes no effort to evaluate the analytical 
results or stonD tlows fOr c:xceedaru:e or cbroak 
JimitatiODI (CCC). 

• Silicc tbcre are many imtanca where excecdancel ot 
6't$hWater CMCs persist for several hours or even 24 boun 
&om the first occurrence, the chronic limitations are the 
relevant limit and the Report &hould llao identify 
exceedances ofCCCa so that dur.dion of those exceedance& 
caD also be evaluated. (T.clt,lcDI Support Dot:ulu111 for 
Wm•r QuGiity-btu«l To.xic:r Cofftrol, EP A/S0$/2.9().00, 
MJrch 1991, "'TSD", pqe 71). 

IL Full List of.Toxics in d1e CTR. aad the Ck;ean Plan Not Te&tld-

• One objective oftbe study ia tD .. cstabJilh basclinc ar pre
devc!opmcd conditions or wat« quality. apinst "tfbida 
future measuranenfl caa be compared. .. 'Ibis objective 
·CIDJIOt 'bo I1Mt iC data it 1IOt pnMilt iD the ba&clino cluabuo 
for alltoxica·JiltecS iD lbc CI'R and the Ocean Plla. 

~.~ Therefore. tbo fbltliat ottoxicam tt. CTR and tbc-Occ:a 
Plm &boulcl bo t11to4 tor. 

iii. Inappropriate Analytical Mcthoda Ullld-

.. Toxicity levels for Diazanon·an: prac:med in Table 106.1 
ofUOiazaDOD Sources iD. RunottFrom tb~ San FI'IDCiaco 
Bay R.ozjon" <Watmhe4 Protection I~bnipyea. VoL 3, 
No.1. Aprill999. pages 614. Lethal cooc:ontration~ r.p 
u low 111SO qiL. Yet. the malytical mclbod uaed by tbe 
Ford Mbnitarift~ Team hu a repottin& limit (RL) or 5GO 



I 

Watershed Advisory Grou ·. 

nw'L and a detection limit of 160 nsfL, Therefort, a DCiiD" 

detection indication in the result& docs not warrant that tbe 
siunpte ia not 1ethiL 

• 'The 1Q2000 1leport states "It is extremely sipiftcant tblr 
these 26 organophosphonll pesticide compound& were a 
pracnl above laboratol)' RPQrtinglimits ror lllf otthe 
samplec takm In or ofrshore ofLos Trmcos and Muddy 
Canyons during runoff fiom the four stoDDI sampled. 1bia 
is 11rong evidence that theso compounds did not represema 
problem in runofffi'om Los Traneos Canyon or Muddy 
Canyon durin& the storm season of2000." (page 18) 

• 11:tc fiu;t that the RL fbr Diazanon is over 3 times the Jctbal 
limit contradicts this conclusion iD tho tQ2000 1leport 
beCause the ualytic:al mothodt are inadequate to make IUCb 
a conclllliaD • 

iv. Toxicity Studies Are Not Valid Because of Lack of Specie~-
. 

"When toxicity tab are requin:d in order to make decisioas 
regarding appropriate next stcps in a sc:rcenins pmtDco1. 
EPA ncoiDIDeadt 11 a mialmnm daat dane apeda (1M' 
a:UDpltt 1 veneltnr., aa laYenebrate, •d a pl•t) .. 
tested ror " mhdmum or a year." (TSD, paac st. 
[cmpbasii inodaialD 

• Sinc;e tbe preHDtltUdies an: being eondueted with only one 
orpaiam in 1iesb and one OJ'&8flisrn in salt water, ldditloall 
&pedes lhould havo beeD used &ad should be used in fUture 
teltiJia. 

• Since toxicity bas already been docturlented in the minimll 
testin& that was recently conducted, 1M need fbr adequate 
toxicity mcmitoriq it criticaL 

v. Discounu Rcl~ ofTotal Coac:caltratioal-

The 1 QlOOO Rl:port mikes a dubiou diltinction betw .
total and Dissolved Coocentrations of' Toxic Pollu.taa~ 
that ''molt of the toxicity to aquatic orpni~m~ ia produced 
by the diaaolvtd 1'onD of the trace metal~. rather IbiD lbe 

• 

• 
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t.otal recoverable form. 

In t¥.t, the EPA process by which the applicable limits' are 
determined includes a tnmalator fact.or for the diSIOJved 
limit conversion to the totallimlt. 

Tht"Teforl, theGO rcsuJ.u indicated Wiler quality iD b 
ctrea m that exccec! ambict water quality limita. 

vi. Diac:oun 1 Wa"D.iDaPropetticaofCbronic;ToxicityTc:adna-

• ' .... ' 1 Q2000 Jleport auagcstl that chronle toxicity it nat 
&yyropriatc because of the short dlll"'1ion or exposures to 
at.orm water nmofr. However, chronic testina may indM:wte 
tho presence of a toxic comblnadoa ot c:hemicala wbicb 
may, by thc:maelves, be aon-toxie at prCKDt concc:ntratiaal. 
Chronic lOXicity testina can also indicate the presoncc o£ a 
toxic .~hcmical that has not otherwise been detected becaule 
it was not bcina analyad for. 

• · IC toxic condhiODS already exist under the relatively mild 
nmoff' coaditiona already experienced. tbc:n cbtonic toxicity 
tests provide a wamin& that iDtervmtioa fD prevent ICibllll 
toxicity iD tbe ASBS is probably wart1IDltd. 

• lftbe 1 Q2000 1\eport authotl ate DOW slrenuOally 
objectinR to the requin:mcDt to conduct chronic toxicity 
testiq. why werea't those objecdona nised duriaa 
tormulation of the monitoriq pia? 

vii. Completely Janorcs Dinctt Diidlarpa to 1he Beach and ASBS 

• 

• 

Tho Tc:fb:mlr II:Jd A.lsociates Revised Rtaaoa' 
· Maaagemeat PlaD Bydrolov;ttal AltaiJsil Execudvw 
Sunmwy, April2000, :r.diCila that 3 cutveru will 
continue to di&ebarae directly to the Pacific aftw 
clcvelopmcm,m lddition to Muddy md Los TIUICOI 
Crab. 

Based on the poll development 100 year n::tum period flow · 
rate&, the dirocl diiJCbaraCI rc:preaent almost 12 per cent of 
the tow dninaac flaw • 
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• No sampling. flow meuuretnent. or other observations of 
these direct discharges were attempted or even mentioned 
in the Mouitoring Plan by tho Ford team. 

4. Sedimcmt Gcmeratioa, Transport. Deposition met Eft'ecta 

• In the Fcml Reports. cooceatrationl of 7600 mgiL to 18,000 JDa'L 
Total Suspended Solids (TSS) were measured down&tream ot 

. construction in the Loa Tranc:os and Muddy Canyon Walcrlhedl. 

• In the Cotton, Shira llcport (12 April2000). which The lrviae 
Compmy did not provide to tbe Coastal Commission. tc:vcll af 
4SOO m&'L to 351600 mt/L were measured in the Muddy Creek OD 
5 and I M"Meh 2000 (an approximately 0.5 incb event not sampled 
by tbc Ford team). 

Manprella and Stn:cker (Crystal Cove Stormwater Quality · 
Evaluation Rq!ort, 14 June 2000, paso 36) suggest tblt 
backpound conceotrationa iD Muddy Creek are "approximately 
2000 mall" TSS which indicates lbat ap to 33,000 mr/1 TSS load 
IIUl)' be attributable to die carTeDt coastructtoa pnetica el 
lrrile. 

If the multiple iDstance.s olheavy mctaiJ cxr:t:edanus II'C n:lllled ID 
hf&b IU!pCIIded solids CODCeDtratioas, as tbe 1Q2000 Rcpart 
auge&t&, then tbc:ic: c:oastruction related mass loadinp of 
IU5pCDded scd.imcDt are libly the aource ofthote cxceedaacel. 

a) Sedi.meat Tr'IDipOrt ltllcl-

• 11u: Chang Scdim• Yield Study (May 20009 pepl6) 
lWei that Hflne sedimenu are mpom;ibJe for the muddy 
lppei:I'IIICC of lllonll water. they do DOt settle m ...... 
quantities ir& •uch IDll11 floodwater detention balial. • 

• Thntbre, the bip load of fiDe suspended ledimeall ia 
.Muddy a:od Loa Traacol erects ia not ameUormed by abe 
proposed d•don panda and WiU have 1be effect of 
depositing lilt and ~Jay in the creek bods and in the ASBS. 

• The CoUon, ShiRa Report lll1:i2nata 1hal ap 10 5JiO 
ton&lhoar ef sOt aad day it dcUvered frem Madd)t 
Creek aloae (presumably, tho m!Qority oriainatcs in tbe 
Cons1rucrion area) tb cha A$1'1$. That rate is rcbi4MICS 

• 

• 

• 
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· during a Jess than 2 ye&r 24 hour storm. 

• No Irvine report addressed tho Ions. middle or short tmm 
conacquences of the continuous disturbance of steep 1lopcl 
that il a neeessary part of the long term Irvine CODJtruCdoD 
prop~~~~. 

b) Effects ofHish Suspcmded Sc;Jida L.oadU,.-

• Pqe 2S of tho Nob1e Report (Third Party :ndependaat 
R.oview, 29 June 2000) states that .. offshore samplea [of 
sediment} arc finer than those ou tho beach. so appare:atly 
they have been sorted &om the beach material by wave a 
cunent aetioa." Tbia indicate~ that the fine aediment may 
be deposited oa.or near the boad1 whh the rest oftbe 
co4rser sedimeot& (beaeh sand. pvel, etc.) but wave ec:ticm 
carrica the tinea out to deeper water where they settle to tbe 
bottom. 

• 

The net result is that tons of silt and clay sized sedimeall 
an: bein.& and will be delivered Uu:ough Muddy IDd Loa 
Traacoa Cr=b to the ASBS &om the Itviae coDBtrucdaa 
activiuca Cor die f'orcsceablo fUturo without benefit of 
aua~ysi& 'by uy ortmne·• CODiultladl. 

'Ibia ac:cclorated r.ate of be ICidimcnt depositiOD ha die 
efl'eet of c:overiag rocb lnd reef's that baVe historically 
bcca the holdfast poiDta for kelp.· Ane~Gdotal reports &am 
1ocal divers il'ldicate that few, ifaay, of' the rocb wbc:n 
kelp wu historically preaem ill CryB1I1 Covo an ltiU 
viiiblc tluouah tbe sedimmf 

• 'lbc result is that kelp 11pon:a CIDDOt IIDCb to a 10lid 
aurficc IDd blp CIIUlOt naturally reestablisb at t'bil 
diJtwbcd 1oc::aticla. 

5. Manprella and Stricker Bval~ with Review by Slamtn:lal 

Irvine retained Peter Mangan:tla IJld Eric Strecbr to pcnonn • modcliua exeroitle 
of the propoMd .. 8MPs" m WJC at the dcvelopmc:nt once an conabuctioa il 
complete. The n:port•a conclusions primlrily foals on flow to Muddy o.k. 
Based on the "badc:pund" levels in Muddy Creek. the "1rrce elemmta •• .tbow a 
....ode&t red\adion with BMP implementatioa." to1 'I'nDcot "runoff' 
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concentrations arc ... low compared to background and rneet acute CTR water 
quality objectives in Los Trancos Creek. which is the RWQCB•s compliaoco 
point for the project." 

a) Problems with MaDgarella and StRckcr EvaluatiOil 

i. The reductions are primarily based on the low conc:entratioaa from 
the development before the BMPa nther than the effc:ctivaaa of 
the BMPs themselves. Values used are from recent LA County 
Data. 

• This model is an ex"Ucnt cx11111ple or controlling the 
oufa)me by carefUlly selecting the input data. For example. 
the hizhest suspended solids data input to the model fiom · 
the development is assumed to be 118 mgll. This ia a low 
valllc for at least two reasons. First, it ia average data fi'om 
residential areas in LA. most of which are not on 1tccp 
JUDaida. 

Second. it is event mean concentration (EM C) data which 
iJ the averase coocentradon of many samples taken duriq 
a mmy hour eveat. Since au exceedance of CTR acm. 
levels need only persist for a abon time ror toxicity to be 
present, the EMC it not the rclevam value f'or deterJniniDc 
whether the receiviJI& water wiD meet the CTR.lia:WL 

Whilo il would be possible to use existing data to dctermina 
wbat fiacdon oftbe discharges would not mod CTR or OP 
limits; the authors have uot done ttu.. They have ~ 
relied upon avm1es to imply that the dischqel wiU 
comply with 1ppJiCible limDL · 

There ia no consideration of the txt that abnolt aU 
irrigar:ion on tbe developed lite wnt be recycled WWIP 
cfDuatt. 'Ibis rneans that all metals and most oda 
contaminants in the effiuent wilt be concentrated 011 tbe 
1\Ufiees of the devclopmeut by evapotrauJpiratiDD. lbcn a 
wbstantial fi'ldion of these pc;Uutantt will be wuhed off 
into the rccciviD& 11reamt by storm evaliL 

By 1bnitlna thcmsclves to only compariq the resuhl with 
the CTR md not the Ocean Plan liJDits, the authol'l are able 
to make a ravorable compariiiOIL A compariiOil of the 

·' 

• 

• 

• 
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results to Ocean Plan limits shows that the projeetecl 
discharge levels would result in KVera1 exccedancel. 

In addition, the CTR ficshwater numberl have be. 
cakulated with the highest allowable bardDeu level (400 
m&'J). This assumption is not supported by the din;& 
samplin& result& fiom the Ford Studies. Over half of alldlo 
hardo&:ss samples analyzed durin& 1 Q2000 had resultll
tban 400 and approxima\cly 9 were umillf 100 mWJ.,. Basal 
on these barc:f.nea levels ill 1he l 00 mgll.. nnac:. the 
avenac copper effluent coacentrations projeoted ill 1M 
Mangarella and Strecker Report would exceed CTR.Iimits 
approximately 15 per cent of the time. 

ii. Then:: ia no consideration or coDStntction impacta on the quality of 
emueot lclviq the lite. Construction ofthis and related projcctl 
has gone on for aoveraJ years already and win continue fiJr 
approximately mmher ~. 'The very hiah sediment load to tile 

. ASBS &om these construction activities continues to be 
systematieally overloobd by Irvine'• coarultanta. 

iii. Thcrc ia DO consideration by the model ofctfects ofpe$1icide1 ia 
nmotr &om tbc developed-. 

• 

• 

1n tbo Ford R.epoc'ls. pcstidda are belicvtd to be die IOUft!ll 

of toxicity in the cues (Emerald Clnyoo IDd Loa 'l'r.ulcol) 
where toxicity tcsdna reaulted ill test orpnian deldll. 

On paae 15, the statement ts made that "'UR ot pe.stiddel 
IJid bczbfcldea will bo kept to a minimiDIL .. No estimate ol 
diiCbarp lc:vcla it madL 

·- .,, ahould bl noted that resldendaliOun::c lrCII moDitoth1a 
IDdic.ated thlt 'proper ue' 1tlll prodaeed fti'Y JdP 
DIIZI.Doalevels, 1\'n wbg label dlrtctlou wen 
scrupaloas!y foDowed. \Watershed Protection Iccbpiqu• 
article &xe4.to the Couta1 ComrDilaioR). 

• Botb Coinmissicm Sd and this repun disc:ount tbia IICt1JII'AI 

of toxicity wbidl has already bcea doc:ummted u a 
problem in the developed •control" arva Emcnld ~ 
Tbe approtdl of aoUI'CO c::on1r0l ia DOt effective for 0.. 
materiall ~there il DO mcchaa.la to----
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levels. In addition, no proposed BMP 1w. any documented 
ability to reduce pesticide levels to non-toxic level&. 

• None of the proposed mctbods win be efreetive iD. 
controltinc pesticldea. which bave already bcca &hown tD 
be tOl'iC in these waten.becla. 

iv. NODC oCtbe BMPs have been dcsiped to roatrol greater thaD 80 
per cent or overall rain evc:at flows.· Based on tho Mana•ella 1111111 
Strecker lcport S out of the 6 buios (Buios l·S) are for flood 
cootml pwpose:s oaly and bave no treatment Vl1uc. 

v. 

• Stenstrom raises concern about the lizia.g wbca be states 
that "'The success of these basiDS wilt depend. .. on their 
detailed desip ••• l do not bow ofthe planllortbe detailed 
desip." Appaready Steutrom. was DOt aware that baslu 
1.,.5 are for ftood coatrol parposes oaly ud wDIIIave 
lttftc or ao Impact oa tlae water quUcy reeeldlta ... 
llrtAIDI. 

To conclude, Manprella and Sttecker's Evaluation ipns ar 
discoum.s important water quality con&idetatioasllKI UICll Vf'll'l 
selective modcliog tD give the impmsion dud all walet quality 
n::quiianenta wl11 bo met. Ju &d. for several reasoDI DOt addrcaed 
i.G tho Evaluation. and let f'or1b above, toxic tc:YDls ofpollldiDtl 
will likely be released to the Croeb and tho ASBS by tbe 
ddvelopment for the ~le fidun.\. 

6. Additional Measures to AssUR Pennit Comptiance Through Mcmitoriq-

a) Jv cvidetaced by aampliuc abead)' coodueted.. cumnt CODIIradioa, 
oc:cupaDC)', IDd monitoring PQCtfCCI used in icccal developments are aot 
ldcq_., to proiiiCt the em:ts or lhe ASBS ttorn cxmtiaoma ~ 

'b) SU~:CCS~ftd method~ c:um:atJy used b)' indtaStrial c:ompaaies to maaaae 
their ~liance eft'orm pc:rally n:ly on pQ:r review. auditinallld 
cdbrceable corrective actioa pro...-. 

• The project should be requi.n::d to utilize a technic:IJly 
qu.Nified review panel fa approve monitorina plan&. resuliB. 
md interprctatiou. All actions of the review paoel would 
be subject fa publicmlicw IDd commlllt. 

~\ 

\\Q 
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7 . Conclusic:m-

• 

• 

t 

Goals of the permit requirements would be perl"olm.flllf:8 
based (i.e., the di&.charge quality would havo tho sped&, 
woll-dcfi.ocd limits set forth in the Cali(omia Oecan PJaa 
for ocean wa1cr& and~ California Toxica Rule Cor in1aal 
waters, u mandated by 11tate law). and the monitodq 
program would be dcsipcd to measure the perf'ol'IDaiH'.8 • 
directly IS possible indudiD& automatic samplin& and flow 
measumneat. 

When performam;c goals 1n nol met. specific predefiMd 
action$ are taken (i.e. construction wort stops) Uldil. 
corrective actions are Mly imptemeDted.. Stipulated 
penalties could be ~wred to insURI complianee with d:dl 
elemeat. 

Irperrounanu requirements are not met. the diac:hatpr 
must present acuptable c:orrective actioaa to the nMc:w 
panel within a short, set period (i.e. 30 days). A 
perf'ormaoce bon4 could be posted in advance to insure 
compliance with~ olcmcaL 

Annual or more hquent audits or the monitoring metbodl 
and results should be conducted to 8$$\IR lhat tbe 
monitorina propu is properly cani_. oat. 

Potential or actual d.aJD.a&e is already occonina ill 1.01 
Tnncos and Muddy Creeka and the Crystal Cove MariDe 
Wildlife R.emcciASBS. The toxicity obsem:d • Cbl 
Emerald Cmyon aamplina atation iDdicat• the porfllliaJ 
harm that the diiChlrzc could praduco ~ CryataJ Cove ia 
deveJope4. 

• The hiah TSS Ieveli masund in Muddy Creek ludicatc tbc 
nmoff conditions that cxiJt UDder Irvine•• CIIIRIIt 
collllnlction prxtices. The combUiarion of toxicity .S 
bi&b SU~pendcd sedimem observed iD Lot Tnmcoa iDdicaca 
the flow conditions that can be tJLpcdcd u the ~ 
devclopmcm of Crystal Cove proceed$ vver 1be DDt 
ICYCI'al yan wilb a rnixlure or eoastruc:tioD and complllt.td 
deveJosra-11. 

£..'L S\ 
? \\ 
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• 

• Unless specific performance requirements with appropriate 
eontingency measW'CI are inc.orpora.ted into Inino'• 
permits. the Marine Wildlife Ret\leel ASBS is likoly 4o bo 
temporarily and perhaps permanently dc&raded. 

S\ 
\~ 
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To: Date: Ju1y 28, 2000 

From: tcmn Slovarp/Steve Millo R.efereacc 1026635.011801 

SubJect: Newport Coast Cry.tal Cove Retention Bastu 

INTRODUCTION 
The purpose of this memo is to provide estimates of tb6 size of &tormwatc:r retention bui111 
needed to captuR aU the mnnwater nmoff fi'om the proposed Crystal Cove Developmeat Cor 

· SC11eral different storm event& To begin analyzina the viability of on-site retention buiDs It the: 
Newport Coast Planned Community in Newport Beach, we bavc done some initial analyMe 
based oa tho Tettemer aad Associatas "Newport Cout Planaed Commuuity lWvised Runoff 
Maaqcmeut PlJD HydroloJic Analysil" report claled April2000. 

The Tettemer rcpon aualyzed and rceommerx!ed aiCriQ oC six detendon basin! to ft'Aluce the 
post-development peak dilehvges ia lho Loa T~s aad Muddy Canyons to lc:a thin JD' · 
developmcr1t ntes. However, the Tettemcr n:port atatca thai flow mtumes and duratiOd& have 
pacrally increuecl fiam lbe pre-devolopmeat CODditioa lD the areas downstream of Cbe 
proposed dctcnticm basidl. 1be hydrologic IUbbains lributlry to each of the detention balbl 
ailal were aummarizad ia a mcmonmdum Jiom Brad Wolaver and comspon4 to the bydroioP 
analysis contaiDcd iD the Tcttem.er report. 

We have pcrfonaed alimp1ifled ualysia ofnmoll'volumel hm varioua return period ltDrml 
Ill dle six basin ti1el iD order to dcac:nniDe the potential· tor ~ nmotf fn:a tbe 
developmad. It ia DOted that tho Tettemer WOik used 10lely tbl lOO..y_.. 24·hour doaip 
cnmL . . 

We mesa that tbi& pro~ approach accda to be lftllyzecl iD M1bcr detail Uliq h)'droloaio 
modeling before ftuther daip work is doae on tbls projOCL 1be aoll of this 10up ana1)'Silil 
to provide an approximtlte nmoft' rcteation valuma at the six lila. 

ANALYSES 
For the purpoeea of this analysis of on-aite retcmioa b..U... w.: have looked 11 the 2-, $-, 10.., 
ad 1 00-year mum periods. Siacc hydro lope 1!1tldelbla ia dOt •vailabl• far the 2·, 5·, 1 o-yar 
n:tum periods nor wu retention (zero outflow) amdyzed by Tcttcmc:r mel A.ssociatc:s, we bm: 
made some simplityina U&W'Dptions and haw· performed MVal analyse&. Plaaaa tiiiCM thai 
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Riv«t~h may have bydrograpbl fin' these retum periods u pan of the sedimcnt analysis (sec 
paee 20 oftbe Tenemer study). 

Totally lmpervioaa Ala • 
The only data available tor the 2-, 5·, and 1 0-year events are their ninfaJl depths; the 2· aDa 
10-year depths arc from the ()ranee County Hydroloo Manual and the 5-year depth Wll 

interpolated usina loa-probability paper. AJ a most-conservative approach, we have fin& 
usumed · that all tainfall tuma into runoff.. 'I1Ua rcprcseuts the developmcmt bavina Ill 
bnpe&'\'ioua llrCII. Table 1 lists the rainfall depths for the fCJur retum periods. Tabla 2 
aummariu. tho aRa tn'butauy to each of tho six mention basin altel, the Z.., S·, 1 ~. IDd 
tOO-year raintall depth and resulting nmoft'volUIIIA. 

Taba.l 
RaiD fall Depdal 

Return Period ltainfa11Depth 
(2-4-ho1D' cvcm). 

iDincba 
2-year z.os - 5-YQr 2.96 
10-year 3.68 
100-ycar 5.63· 

Tlble2 
Reteutloa Baal~ VollliDa- Totall)' lmperriou &. 

Buin Watershed Retention Volume, In ac.ft 
Name Area(ac) 2-year S-)'CIIl' H)-year JOO..year 

1 92.85 15.9. 22.9 28.5 43.6 
2 82.10 14.0 2G.l 25.2 31.5 
3 179.66 30.7 44.3 SS.l 14.3 
4 104.60 17.9 25.8 32.1 49.1 
5 6.20 1.1 1., 1.9 2.9 
6 201.00 34.3 49.6 61.6 94.3 

Partially Jmpeniou Ana 
The second analysis assumes that 60 perceDt of the areu are impervious aad 40 pcrccllt am 
pcrvioua. or the pervious area&, it it as&umcd that the first half inch or ndllfall infiltrate~ IDd 
the rernaiuder ~ off. Thcsc ll'e both simplifying usumptions for the pu1p01e1 of lhil ruup 
.nalyais and abould be inod.Jtd appropriately It _a later dale. 

Table 3 l\lmmarizca the raulta ofthi& portion oftbe llll1ylia. 

• 

• 
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TableJ 
Retention Bum Volumes- PartiaDylmpcrvlou• Area 

. 
Basin Watc:nb«l Retcnlion Volume, in ac-ft 
Name Area(ac) 2~year 5-year 10-ycar 100-year 

1 92.&5 14.3 21.4 16.9 42.0 
2 81.10 12.7 18.f 23.1 37.2 
l 179.66 27.7 41.3 52.1 81.3 
4 104.60 16.1 ' 24.1 30.3 47.3 

' 6.20 1.0 1.4 1.1 l.l 
6 201.00 ]1.0 I 46.2 58.3 91.0 

Revbed Pardal)y lmpernou A.ra 
Tbe •partially impervious• analysis indicares dw tbe results may be overly conservatm: 
compared 1o the results extracted fivm the Tcttem.er nport. Punber refinenten~s of CNI' 

•pamaUy impeniioua• analysi• have been made to include a reduction of the nmoft' fi'om tile 
impervious arcu sucb that 85 percent of tba rainfall nms otr (lither than 100 pen:ent) and the 
tint t.S inches of raiDta11 on the pervious II'C&I infiltrate. The results of this analysis matdl tbo 
resulta cxtracted from the Tettem.er report lither closely and~ summarized in Table 4, below. 

Table$ 
Rm1ed PartlaliJ IJDpentoo Rettatloa luia Vola-

Basin W11enbed Retcrltion Volume, in 110-A-
Name Area(ac) 2-y'ellr s.yea:r 10-ycar 100.~ 

I 92.85 9.1 16.2 21.3 35.0 
2 . 82.10 8.7 14.3 18.1 30.9 
3 179.66 11.9 31.3 41.2 67.7 
4 104.60 11.0 18.2 24.0 39.4 

' 6.20 0.7 .1.1 lA 2.3 
6 201.00 21.2 35.1 46.0 '1~·· 

• • PO pacat olia~~Mn-i.clu 1n1 COIIII'fblaw ta nmolf. fint 1.5 iDclila ofl'IWall • perviaas 
- iafiltrafls lllld l'llllliDda r.- IIIII 

lerUicadoa oftOQ..Year R&nltl .. 
Becau.H we have 100-year hydrolc&ic models in the Tdtelrle:r report. we have complftld tbr: 
tesults for Retc:ation BuiDa 1, 2. 4, and 5 ot the "total iinpervioua an::a• ad 'reviled pardaiJy 
impervious area• analy$ea wi1h those &om tho Tettc:mer modelinJ. To make thia comparilcm. 
the iDtlow bydrosraph ill the Tettemc:r model was eonverted to a volume by summilla up the 
iac:remental volume (limet.tflplcmph times diacfuqe at c:acb timeatcp) ll ead1 timeatcp in their 
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bydrograpbs. These basins were aclcctccl because they do not have any additioaal upstream 
• control (i.e .. other detention basinl). Table SIIIDIIJl.Uizea 1hia c:ompari101a. 

Table I 
~ompllboD ofReteation Vola11111 R.csaltl 

BaaiDNam.e Totally lmpervioul Revised Partially Impervious Retention Volwnc baaed 
l.eteation Voli.IIDO, RctCDiion Vohmae, ou Tattemer rqJOd. 

inac-ft in ac-ft in ac-t ·-1 .U.6 35.0 31.4 - -2 3U 30.9 27.0 -.. 49.1 39.4 34.4 -5 u 2.3 2.0 -

Table 6 ~WD~nari.us the tora1 ruDOtf l!ld partially impervious nmotr fbr eadt of tbe atx . 
retention ba.siDa tor 1hc 2·, s-. 10., and 100-year return periodl. Also included in tbia table ill 
Tettcmcr'a eiCimate of the 100-yC~~U"·!!!tention volume at each lite. 

• 

• 

• 
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T1ble' 
Reteadea Batla Vlblllllll- T...U,w. Pardal,y lmperYiou Ana 

Tocally Jmpemoas Retcntica Vobni. ReviJicd Plrtillly lmpaviout Racntioa Tr:ttcmer Detealion 
Buia Watershed ia•-ft Votw:ae, in ac-ft Volume. in ac-~ 
Ntrne Area(ac) 2-year s-yac 10-yeU' 100-ya- 2-year 5-year to-year 100-yeat 100-ycar -I 92.85 15.9 22.9 28 • .5 43.6 9.8 16.2 21.3 35.0 13.0 

2 81.10 14.0 20.3 25.2 38.5 . 8.7 143 IS.B 30.9 ll.J 
3 179.66 30.7 44.3 55.1 14.3 18..9 ll.J 41.2 67.7 14.9 
4 104.60 17.9 25.8 32.1 49.1 11.0 18.2 24.0 39.4 •• 
5 6.20 1.1 . 1.5 1.9 2.9 0.7. 1.1 1.4 2.3 •• 
6 201.00 34.3 49.6 61.6 94.3 21.2 35.1 . 46.0 75.8 27.6 

·--.--

• • a..I•A...,.Uiafn.at ..... .._..__.., .... _ .. _.._...,.a,,•"'**•~--................ ................................................ 

... 
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RECOMMENDATIONS 

The pwpose O( this analysiS WU to determine the 11PSn"OXimalc runofl" retention volumes It 1bl 
aix balin sitc:a. Dcpendin& on the viability or IDd intm:st in n:tc:ntion buiu at the Newport 
Coast Planned Community, we may need to Cw1her tbia 111alysil. It ia n:commended that 10me 

modclin& 'be douc to SUppOit and refino 1his analysis bef'oro lld.ditional work is doue. We haw 
DOt sc:cn any data which would indicate that Tdtcmcr and Associates bave DOt performed 2·, 
5·, and 10-)'CII' hydrologic IDalysea appropriate. a dlia worJc. The modelina for lUvertcch•• 
lediment analyals mentioned above utilized 'a.pccted probability' hydrology (per Oranp 
County'• Hydrolo&Y ~ wbicb would resWt in lower peaks md volume&. Table 7 
summarizes tho recommended retention votU~~~a at the six buin lites plus the Muddy Ctoet. 
Los Trancos. and Crystal Cove wa&erlhed&. Tbe • resulta in Table 7 assume that the Mudd.y 
CRek. Los Tnncoa, mel Cr)'ltal Cove watersheds will develop to the aame level ot deDii1y u 
the rest of'the hydrologic-. 

T.:ble7 
Reviled Pardai.IJ lmpen1oua ReCIDCfea Bulla Vola-

·-Buin Watt:nhed Retention Volume, in ac-t.-
NIIDC Ma(ac) 2-ytar 

I 92.8S 9.1 
2 82.10 8.7 
3 179.66 18.9 . 
4 104.60 11.0 
5 6.20 0.7 
6 201.00 21.2 

Muddy Creek 732.65 71.3 
Lo1Tnncoa · 1056.50 lllA 
Crystal Cove 67.00 7.1 

a:: Brad Wolaver, Montpmcry·Watlelll 
Bill McGimey, Montpncry WlltiOil 

$-year 10-)'all' 100-y.-
16.2 21.3. 35.0 
14.3 . 18.8 30.9 
31.3. 41.2 67.7 
18.2 24.0 39.4 
1.1 tA 2J 

35.1 46.0 75.8 
127 .. 167.8 276.2 
184.3 242.0 398.2 
11.7 15.3 25.3 

• 

• 

• 
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Froaa: Michael Drennan. P.!. ReferetJOII l02663S.OI1101 

SabJect: Newport Coast Oystal Cove Racmtioa Buial 

ID response to your request, tbc purpose of this memo b to provide c:stimafec of the lfzo aad 
COlt of ltorm~atc:r retentiw buina oeedecl to capture all tho stonuwater nmoif fiom tbe 
proposed Crystal Cove Development lot the 10-yar. 24-bo...r Jtorm. The (oiJowiq table 
provide& a summary of the siza IIJ1d c:ostz of basin& needed. The me Of CICh basin WU 
estimated bued on a simplified aaatysb oCrunofl'vo1umea expected ftom the lO.yw, 24-bour 
lfonD. 

E1tfmates or Size and Cost otRetcatloa 1.-

'IB&IIa l'nJpoled WMenbedA.na ~ ... 
s.-· (AM!~)" Bulla Vol- laalaV.tame •...baM. e.. 

WatenW . ...,....., Neetl .... C.Coaatnla 
(feu- T...._ta Capture Jo.,r, ........ 

.... J) Ddaba l!JO..Jr, ,. ........... ..... 
u. ..... ......, (S) ... 

Detedo• Buba.l PlweiV.-4 92.85 13.0 2t.S S2n.IM 
Dtc.tadoq Buill 2 PbueiV-4 82.10 11.3 IU ao.-
Deteadoa8uia3 B(l)r 179.66 14.9. 4l.Z 1431 ... 
DctcadOB Biili 4 Al• 104.60 .. 2U $211-
Dmatfoa Buill 5 Al· 6.20 ., l.A PJ.,MI 
~doDB ..... 6 J)r,Br.,M5r 210.00 2'7-! '"" SofJI;HI 
Tetll: 11.,614 .... 
•Kclc:rvoir volaa» could IIDt be cloediEed cbm:d hm ...-1 ...S 'I T_.. 

'Ibis b ID Opiniou or Probable Con.straciion Colt. It il baled OD tbae auumptlau of 
construction mcthodoloa;:y: · 
t. The aoil il rippableand suitAble for baekiiU 
2. The basinl wiD be~ by c:onvational cut-ad-fiD wort. 
3. Tho volume of material haadled is equivalent to tho "VOlume of 11.0r1p. 
4. Influent ll:ructUre and spillway 1n typical Cor BaaiDil.2,3,4 A 6 



• -: 
5. Bum Sis much ~maUcr and tbe costa for a1nlc'I:IU.W and' spillway am a 
6. A continsency of 25% is uniformly added to the costs of the wodc to allow !or unknoWD 
conditioas. 

It is our understandiq &:om m'icwing the Tettem.er R.oporl that arietll areas of the pt0p01e11 
development aro DOt oum:mly bein& eaptun:d in any propoacd basins u fndkatcd iii the tlbla 
below. I( thia ia true.. additional estimates tbr size md colts of buiDa Deeded to eapt1n 
stom:awata" nmofl' !om tlaeso areas wiU need ID be detamf.aeil 

Dlscla8J'Ie Loeadou of Watenbed Anu of Cryst•l Cove Developllllllt 

.DIIrll .... LocadM PropoHd Solnw Wa1a1Ud Al'tll . WaC.I'IIIII4 (Ami) 
(Ttttem. Jil· Z) 

Dlllftdoalatlal PbuciV-4 92.15 
ItetadfoaBallll PbuaiV..a tz.IO 
DcteaUoallafllJ 8(J)r 119M 
DeflldlaBalll. .tl• IOUO 
Ddalti.oD ...... A2• 6.20 
DeteatfOD Buill' Dr.Br.l& 210.00 
Dlldl.lr&• te 1M Traul ea.,.. Ll G..S 
Disc ...... fa MuddJ Creek JGr 23.6 
- e aboTt Crystal Om Stafe .._. A3•,8(2)r,C 197.2 

}io(Wt: The lacttiaa oiWattnhedl Al, A2, A3 fl~~~~~:t.aria (Tillllmef llld AIIOC .. 2CIOO). 1'1u.IIOriiCida-. 
MIGIDI!Idult A3 il c-..r to c::::r,.ut OM Stall Dada. A2 dniDs 10 luis S, ud Alii ftla1taetc ....... ........... 

2 

• 

• 

• 
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Executive Director 
California Coastal Commission 
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San francisco. California 94105-2219 

Re: Appeal No. AS-IRC-99-301: Crystal Cove Development 

Dear Mr. Douglas: 

On behalf of The Irvine Company ("TIC"), we are writing in response to the letter 
dated July 20, 2000, from Ms. Kimberly Lewand of Lawyers for Clean Water, on behalf of the 
Orange County CoastKeeper ( .. CoastKeeper"), to the California Coastal Commission (the 
.. Commission'). 1 The CoastKeeper letter reflects a nwnber of important misapprehensions of 
fact and law. rendering the Jetter unreliable and misleading. Also, CoastKeeper ignores 
extensive, uncontroverted expert opinion based on site-specific analysis of the Crystal Cove 
development that demonstrates effects to the stream channels directly contrary to the theoretical 
possibilities that CoastKeeper raises. In short, the portrayal by CoastKeeper of the Crystal Cove 
development and its impacts on local water resources is contrary to reality and should not be 
given any weight by the Commission. 

We respectfully request that t.his lener and the materials which.we submined to t.he Commission by lener dated 
July 31. 2000. to Mr. Jack Gregg. Ms. Can-ie Bluth, and Ms. Teresa Henry be placed in the administrative 
record for t.he above-referenced maner. 8 • 5'Z.. 

OC _OOCS\312161.5 (W97J p·l 
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I. SUMMARY STATEMENT. 

A. Post-Development Runoff Volumes Will Not Increase Erosion. Contrary to 
CoastKeeper' s Assertions. 

It is well established that increasing imperviousness during development results in 
a 1 ! ncrease in the amount of runoff during storms. CoastKeeper argues that the increased runoff 
Vl 1• nes expected in the Appeal Area will cause erosion in stream channels and associated 
sed1anent transport, violating policies of the certified Local Coastal Program (''LCP"). 
CoastKeeper's argument is based on generalities from the literature as to the potential impacts 
from runoff. Site-specific expert analysis submitted by TIC to the Commission demonstrates 
that, in reality, the increased volume of runoff will not cause erosion. 

A number of experts retained by TIC and Commission staff have observed that 
the streambeds of the creeks in the vicinity of the development are not easily eroded, as they are 
armored by large-diameter material that is not subject to transport during runoff events. In 
addition. TIC retained Dr. Howard Chang. a Ph.D. professional engineer, to assess pre- and post· 
sediment transport and erosion in the stream channels. He applied assessment methods proven to 
be predictive of post-development conditions in other basins and incorporated the results of 
stream bed samples taken specifically for this purpose from Los Trancos Canyon Creek ("'Los 

• 

Trancos Creek"~ and Muddy Canyon Creek ("Muddy Creek .. ). He found that the intensity of • 
storm events after development will be less than prior to development because the planned 
detention facilities will reduce peak runoff flows. This effectmore than offsets any potential for 
increased erosion due to the fact that the duration of the runoff will be longer after development. 

B. Erosion and Sediment Control During Construction Will Protect Receiving 
Waters. Contrary to CoastKeeper's Assertion. 

The Appeal Area is upland from Beach Town I, a mixed residential and retail 
development currently t•nder construction by TIC. The effectiveness of erosion and sediment 
control measures at Beach Town I indicates that existing conditions in Los Trancos and Muddy 
Creeks can be maintained during development of the Appeal Area. The effectiveness of these 
measures is borne out by expert analysis of runoff conditions. after storm events, the intensity and 
type of Best Management Practices ("BMPs") used at Beach Town I, and regulatory review of 
these BMPs. 

CoastKeeper argues that its video of winter 2000 storms shows that TIC 
construction practices are inadequate to protect receiving waters. TIC hired Drs. Douglas Inman 
and Scon Jenkins, both assbciated with the Scripps Institution of Oceanography, to review the 
CoastKeeper video and conduct their own field reconnaissance of runoff conditions. Their results 
were reported to the Commission by lener dated July 3 t, 2000. Drs. ln.'!'lan and Jenkins 
concluded that the conditions captured on the CoastKeeper video and observed by Dr. Jenkins 
after the storm of April 18, 2000. reflect naturally occuning sediment conditions. Furthermore. 

E'v.. 5~ 
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during these storms, runoff from the creeks was not sufficient to form any open ocean turbid 
plumes. 

C. CoastKeeper's Argument for Retemion or Treatment of All Pmject Runoff Is a 
Red Herring as All Project Runoff Will Be Treated and There Is No Basis in Law 
for the Retention Reguirement Urged by Coastkeeper. 

CoastKeeper urges the Commission to require TIC to retain or treat all runoff 
from the Appeal Area. In fact. the treatment train approach for water quality control planned for 
the project will result in treatment of all project runoff. TIC's water quality control program for 
the Appeal Area is state of the practice and in fuJI compliance with water quality control laws 
administered by the State Water Resources Control Board and the Regional Water Quality 
Control Board ("RWQCB"), as well as the LCP provisions. 

With respect to the retention requirement urged by CoastKeeper, it has no basis in 
law and is unnecessary because of the extensive treatment BMPs planned for the projecL If 
CoastKeeper wants to advocate for a legal requirement to retain all project runoff from 
residential development. CoastKeeper can seek such a change in water quality regulation through 
legislation and rulemaking; it has no place in this project-specific permit appeal. Moreover. 
retaining all runoff from the Appeal Area is not a practical proposal. Given the steepness of the 
project terrain, the safest place from an engineering perspective for retention is within the bottom 
of Muddy Canyon~ but this location would not be consistent with the LCP. 

D. CoastKeeper's Attacks on the RWOCB-Approved Water Quality Monitoring 
Program and the Expen Studies Conducted in Conjunction with this Appeal Arc 
Unfounded. 

CoastKeeper claims that the expert reports and monitoring studies for the 
development are inadequate, and that Dr. Richard Ford has not acted objectively in conducting 
the ongoing water quality monitoring study. These claims are totally unfounded. Dr. Ford, a 
Ph.D. marine ecologist from San Diego State University, is a respected scientist who has 
conducted the studies with the appropriate neutrality. The monitoring is being conducted at the 
direction and under the oversight of the R WQCB, for the purpose of determining receiving water 
quality conformance with relevant and applicable standards. The studies have been conducted 
using recognized scientific methods and methodologies reviewed and approved by the R WQCB. 

( 

In addition to the water quality monitoring program. TIC has retained a team of 
experts who. have conducted a multidisciplinary review of the various potential impacts of 
development, including study and evaluation of geotechnology, hydrology. inland biology, 
iQtenidal kelp, marine mammals and fis.h, ocean processes. sediml!ntology, water budgets. and 
water quality. These expert evaluations have been conducted by noted expens in their respective 
fields, relying upon site-specific data and information. and present an accurate and complete 
picture of the proposed development and its impacts. The Commission even required a 

E~. s~ 
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third-party review of portions of portions of multidisciplinary exercise in order to ensure its 
objectivity and reliability. 

E. CoastKeeper Incorrectly Suggests that the RWOCB Has Been Derelict in Its 
Regulation of the Developmem. 

CoastKeeper criticizes the R WQCB because it waived waste discharge 
requirements ("WDRs") for the project. CoastKeeper does not mention that, because of the 
overall scheme of water quality protection in the State, it is very rare for R WQCBs to require 
site-specific WDRs for residential development. CoastKeeper does not mention the various 
water quality controls that must be satisfied pursuant to a waiver of WDRs, or that the R WQCB 
expressly has reserved its right to issue project-specific WDRs, depending upon the results of the 
ongoing water quality monitoring program. Of importance, the recently approved NPS Plan, a 
joint plan of the Commission and the SWRCB, specifically identifies a waiver of WDRs as a 
proper and effective means to encourage control of nonpoint source runoff. 

F. CoastKeeper Makes Important Misstatements of fact. 

• CoastKeeper argues that a turbid ocean plume captured on video on March 
8, 2000, derived from Los Trancos Creek. Expert analysis of the video by 
Drs. Inman and Jenkins indicates that the plume did not come from Los 
Trancos but, rather, likely came from Buck Gully Creek. During a 
subsequent storm on April 18, Dr. Jenkins traced a similar sediment plume 
to Buck Gully. 

• It is a maner of established fact that there will be no discharges from the 
Appeal Area directly to the Ocean. CoastKeeper argues that there will be 
three such discharges. This is demonstrably false. CoastKeeper knows 
full well that the three discharges to which it refer$ are: the two culverts 
through which the creeks pass under the Pacific Coast Highway, and a 30-
inch storm drain that enters Los Trancos Creek below the Pacific Coast 
Highway. 

• CoastKeeper argues that a suspended sediments concentration of 
35,610 mgll measured by TIC shows that TIC's construction activities at 
Beach Town lviolate the law. In fact, this concentration was for a sample 
collected in Muddy Creek upstream of the Beach Town I construction site, 
and reflects background conditions in the watershed. 

• CoastKeeper argues that TIC's consultants estimate a background 
sediment concentration of 2,000 mg/1. This is untrue. Messrs. Strecker 
and Mangarella. recognized water quality experts, opined that background 
was "in excess" of 2,000 mg/1. Dr. Chang estimated it to be 10,500 mg/1, 
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within the range of water quality data for Muddy Creek, upstream of the 
construction site (4,600 to 35,610 mgll of total suspended solids). 

II. THE INCREASED VOLUME OF RUN :lFF FROM THE PROPOSED PROJECT 
WILL NOT VIOLATE POLICIES CONTAINED IN THE LOCAL COASTAL 
PROGRAM. 

As a preliminary matter, CoastKeeper mischaracterizes the increase in runoff 
volume which will result from the proposed project at Crystal Cove. CoastKeeper suggests that 
the volume of water for the combined Los Trancos and Muddy watersheds will increase by 60 
percent. In fact, the average storm water runoff volume for the Los Trancos watershed will not 
increase significantly over the present level. 2,

3 The average annual storm water volume in the 
Muddy Canyon watershed will increase. In any event, as discussed below, the proposed project 
will not increase erosion, will not destabilize stream banks, will not increase peak flow rates, and 
will not alter existing stream channels. Therefore, the project conforms with the Local Coastal 
Program ("LCP'') policies. 

A. The Project Confonns With The LCP's Cateaorv"A" and "B" Environmentally 
Sensitive Habitat Area Policies. 

CoastKeeper cites LCP Policy D-1, Category .. A"' and "B" Envirorunentally 
Sensitive Habitat Area ("ESHA ") Policy, as precluding an increase in the volume of runoff to 
Los Trancos and Muddy Creeks. This provision actually states, "Except for the ESHA B located 
in Planning Area 4A, the natural drainage courses and natural springs will be preserved in their 
existing state. All development pennined in Category A and B ESHAs shall be set back a 
minimum of SO feet from the edge of the riparian habitat except as provided for in the following 
subsections ....... The subsections of this policy discuss circumstances in which drainage 
courses may be filled or modified. or vegetation removed. The language and structure of the 
policy make clear that it is intended to prevent physical modification of drainage courses except 
under limited circumstances. It is not a water quality control provision, as CoastKeeper 
contends, and it does not preclude increases in runoff volume. The proposed development 
complies with this policy, as it will not alter the natural drainage courses either of los Trancos or 
Muddy Creeks. 

2See Hamilton, Projected Water Balance for los Trancos Canyon. April20, 2000, at9. 

l Of add.ition.al note is that Coast Keeper states that, "los Trancos and Muddy Creeks will change from ephemeral to 
perennial streams," implying that .the whole of those streams will change character; in fact, only three small 
tributaries totalling 7% of the reaches of these two streams will change. See L SA Associates, Analysis of Coastal 
Drainages and Wetlands-Comparative History and likely Future Habitat Conditions in Muddy Canyon. April20. 
:woo. at 10. 

4 LCP111·3.19 . 
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In addition, CoastKeeper's depiction of the proposed project is misleading. 
CoastKeeper mistakenly relies upon the comments made by its consultant, Mr. Michael Drennan 
of Montgomery Watson, to stand for the proposition that increased runoff volumes from the 
project along with the slow release of storm flows from the project's detention basins will alter 
the state of the natural drainage courses. While Mr. Drennan correctly observes that the 
development will result .in increased runoff volumes, he concludes that the effect is small: "the 
proposed development has little affect [sic] on stormwater runoffvolume.''5 Moreover, 
according to Mr. Drennan, his analysis is .. not based upon the [TIC} Development.'" Mr. 
Drennan makes no specific statements regarding detrimental effects of TIC's project on Los 
Trancos or Muddy Creek stream channels. Rather, Mr. Drennan observes that volumes will 
increase as a result of the project, and then makes a generic argument that increased volumes can 
lead to an increased potential for erosion. Mr. Drennan did not conduct any site-specific studies 
to suppon his theories; nor does he point to any site-specific studies conducted by others to 
suppon his theories. 

On the other hand, TIC did conduct site-specific studies relating specifically to 
the effects of increased runoff volumes on the panicular stream channels located at the project. 
After months of review, TIC's numerous expens uniformly have concluded that the increased 
runoff volumes from the proposed project will not cause erosion or sediment generation 
<4iscussed more fully, below) or adversely impact the stream channels. The same experts cited 

• 

by CoastKeeper for the proposition that the project will increase runoff volume found no • 
significant problems resulting from these increased volumes of water. For example, Mr. Douglas 
Hamilton. an experienced hydrologist and professional engineer from Exponent, analyzed the 
water budget for the planned development. He found that the increased runoff, .. consists mostly 
of more frequent minor runoff flows from low-intensity storms ... and that the more frequent 
minor flows should minimally alter the hydraulic characteristics of [Muddy] canyon. "7 LSA 
Associates studied coastal drainages and wetlands at the site, finding that increased· .. storm runoff 
will be detained so that it does not exceed existing discharge rates. Consequently. the duration of 
storm event flows will be slightly extended. However, even with detention the storm runoff 
flows through the system so quickly that it is not likely to change the character of the vegetation 
in the drainages:·• Thus, the proposed project will not alter the natural drainages, and, therefore. 
will not violate the LCP policy. 

' Memorandum of M. Drennan. Impacts of Urbanization on Stream Channel Erosion, July 19, 2000. at 6 (anac:hed to 
CoastKeeper letter). 

•ra. at 3. 
1 Hamilton. Projected Water Balance for Muddy Canyon. Apri120. 2000, at 10. 
1 LSA Associates. Analysis of Coastal Drainages and Wetlands-Comparative History and Likely Future Habitat 

Conditions m Muddy Canyon. April20, 2000. at 9. 
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B. The Project Confonns With The LCP's Erosion Policies. 

CoastKeeper claims that the LCP's Erosion Policies proscribe the increases in 
r moff that will accompany the proJect. However, these policies contain provisions that relate to 
er, 'sion rather than runoff volume. CoastKeeper refers to a policy stating that erosion rates shall 
apJJ ·oxir.1ate the natural and existing rates before devebpment10 and attempts to advocate this 
stan 1ard .\S the volume of runoff pennitted under the LCP. 

The LCP does state that, ''marine water quality will be protected ... by means of 
erosion control techniques to slow runoff so that habitat areas are protected from flows 
significantly in excess of natural rates of flow.'' 11 CoastKeeper erroneously states that TIC has 
failed to propose erosion control techniques that slow runoff, which would appear to violate this 
policy. In fact, TIC has proposed BMPs for the Appeal Area which have been specifically 
designed to slow runoff, including vegetated swales, detention basins, wetlands, and riparian 
corridors.12 

. As discussed previously, CoastKeeper assumes that increased volumes from the 
project will result in increased erosion from the project. CoastKeeper relies upon Mr. Michael 
Drennan and literature for this assumption. However, Mr. Drennan made no site-specific 
studies, and the literature to which CoastKeeper refers is general in nature, discussing potential 
impacts and theory. In contrast. TIC's experts have conducted site-specific studies and have 
concluded that the project will not cause erosion . 

Dr. Howard Chang conducted an extensive study of the sediment yields for Los 
Trancos and Muddy Canyons as they relate to the TIC project at Crystal Cove.13 Dr. Chang's 
study takes into account local geographic and physical conditions, flood hydrology, stream 
channel geometry, sediment characteristics, climate, watershed slope, soil texture, soil 
aggregation and dispersion, and utilizes peer-reviewed sediment transpon fonnulas that reflect 
spatial and temporal variations of sediment characteristics for time-dependent fluvial process
response. Dr. Chang's methodology utilized a method-developed from and confinned using field 
data compiled from t I Y.estem states, which compared favorably with field data collected for a 
watershed in San Diego county. Dr. Chang detennined that the project would not increase 
erosion in the stream channels, concluding that: 

'Set LCP at 1-3.26-27. 
10 See Erosion Policy I, LCP at 1-3.26. 
11 LCP atl-2.7. 
11 See g ?nerally Strecker &: Mangarella. Stonnwatcr Quality Evaluation Repon. June J.S, 2000. 

ll See generally Chang, Sediment Yield Study for Muddy Canyon and Los Tnnc:os Canyon. May 2000. 
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Major storms are responsible for most of the sediment transpon 
and low flows carry a very small ponion of the sediment in the 
long run. The proposed development will decrease the flow 
intensity of storms. The reduction of flow intensity will contribute 
to less erosion of the stream bed. 14 

Additionally, the project is not likely to cause erosion because of the porosity of 
the sediments in the area and the armored nature of the stream channels. Commission staff, in 
their repon dated July 27, 2000, acknowledge that, ''much of the bed of Muddy Canyon is 
armored ... that is, the bed consists either of bedrock or of boulders so large that they cannot be 
moved by all but the largest floods," and that, "(a)rmored stream beds are not subject to scour:' 1s 
The potential for stream channel impacts of Los Trancos Creek is minimal, as most ofthe project 
runoff will be divened into Muddy Creek; however, like Muddy Creek, Los Trancos Creek is 
also armored. The hydrology repon by Tenemer and Associates indicates that, "the canyon 
bottom is relatively well armored with cobble and some larger boulders." 16 Dr Chang found that 
both Muddy and Los Trancos Creeks had armored stream beds, and that the armoring protects 
the stream beds from erosion. 17 Dr. Inman, who also studied the stream channels, concluded 
that: 

The upland geology provides an erosion resistant, heavily armored 
substrate that inhibits channel downcuning and bank cutting. As a 
consequence, the channels are stable and will continue to be after 
development. 11 

In contrast to Mr. Drennan's generalizations regarding increased flow volumes and their impact 
on erosion, expen site-specific study accounting for the increased volumes indicates that flows 
from the proposed project will not increase erosion. 

C. The Project Conforms With The LCP's Sediment Policies. 

CoastKeeper assens that the project will violate the LCP's Sediment Policy 4, 
which provides that, "[s)ediment movement in the natural channels shall not be significantly 
changed in order to maintain stable channel sections and to maintain the present level of beach 

14 Chang. Response to Questions and Comments from Ronald M. Nobel and Roben Wiegel. July 6, 2000. at 4. 
15 Staff Repon: Appeal De Novo Coastal Development Permit, at SO. 
16 Tenemer and Assoc .. April 2000. at II. 
17 See Chang. Re~ponse to Qucs,!or.~ and Comments from Ronald M. Nobel and Roben Wiegel. July 6. 2000. at 4. 
11 Inman. Jenkins & Masters. Coastal Processes of the Crystal Cove Littoral Subcell and the Effects of 

Development. June 8, 2000. at7. t;.,.. s~ 
p.r 
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sand replenishment. "19 CoastKeeper contends that the increased volumes of runoff may "prevent 
maintenance of stable channel sections." Although the project will result in an increased volume 
of runoff, this will not result in either increased erosion (as discussed previously) or 
destabilization of stream banks. 

Relating to maintenance of stable channels, Dr. Chang concluded that as a 
consequence of BMPs in the Appeal Area, such as the detention basins, the .. drainage systems 
will reduce soil erosion from the ground surface and improve the stability of rills and gullies as 
well as the stability of the canyon wa11.''20 With regard to beach sand, the proposed project will 
terminate flow to 5 of the 10 culverts underneath the Pacific Coast Highway. Specifically, the 
culverts between Crystal Heights Drive and Muddy Creek will no longer permit flow over the 
cliffs above the beach, but rather flow will be directed first to a large detention basin before 
flowing out into Muddy Creek. Terminating flow to these culverts will help to preserve the cliffs 
downgradient ofthe culverts, thus preserving a valuable source of beach sand. 

D. The Project Conforms With The LCP's Runoff Policies. 

The LCP's Runoff Policy 1 provides that "[p]eak fl09(1 discharge rates ofstonn 
water flows in the major streams shall not exceed the peak rates of storm water runoff from the 
area in its natural or undeveloped state, unless it can be demonstrated that an increase in the 
discharge of no more than t 00/o of the natural peak rate will not significantly affect the natural 
erosion/beach sand replenishment process." Runoff from the project falls within these 
guidelines. The Hydrologic Analysis prepared for the Appeal Area finds that peak discharge 
rates will decrease, or remain the same. for all the watershed areas of the project.21 CoastKeeper 
concedes this fact in its letter. However. CoastKeeper then mistakenly refers to Mr. Drennan's 
comments for the contrary proposition that the proposed project will violate the runoff policies 
regarding peak flow rates. Such reliance is completely off base, as Mr. Drennan's comments do 
not even address peak flow rates from the proposed project. 

••tcP at 1·3.1!. 

!0 Chang. Stability of Muddy Canyon and Los Trancos Canyon as Affected by Proposed Development. May 18, 
2000.at I. 

!l &e Tenemer and Assoc .. Hydrologic Analysis. April 2000. at 21-29. 
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Ill. CONSTRUCTION PRACTICES IN THE APPEAL AREA WILL CONFORM TO 
THE LCP AND WILL EFFECTIVELY CONTROL EROSION AND 
SEDIMENTATION. 

A. Best Management Practices. 

CoastKeeper claims that BMPs in the Appeal Area will not meet the water quality 
standards of the State Construction Storm Water Permit. CoastKeeper's argument is based on 
the mistaken premise that TIC's construction practices, as currently reflected at the adjacent 
Beach Town I development, are not adequate to protect receiving waters. CoastKeeper is wrong. 

In reality, the BMPs in place at the Beach Town I site have been effective at 
controlling sediment and other potential pollutants in both storm water and non-storm water 
discharges. Since the inception of construction at the site, TIC has employed a diverse pallet of 
BMPs on the site. As an illustration of the broad application of BMPs on the site, we have 
enclosed a progress map from the Storm Water Pollution Prevention Plan for Beach Town I. 
(See enclosure.) Depicted on the progress map are some of the-many structural BMPs 
implemented on site, such as permanent and temporary landscaping, soil binders, erosion 
matting, ~ilt fencing, sandbag berms and checkdams, and desilting basins, demonstrating the 
comprehensiveness of erosion control measures on the site. 

• 

In addition to TIC's own frequent and thorough monitoring of the BMPs at the • 
Beach Town I site, other regulatory agencies including the RWQCB have inspec:ted and 
monitored the BMPs. In correspondence between the RWQCB and the State Water Resources 
Control Board (April II, 2000), Gerard Thibeault, Executive Director of the RWQCB, stated: 
.. Field inspections of ongoing construction by Regional Board staff demonstrate that ICDC has 
implemented a highly effective program to control erosion and sediment transport. •• 

The BMPs planned for the Appeal Area are similar to those in place for the Beach 
Town I ponion of the project. The proposed BMPs for the Appeal Area incorporate additional 
measures such as riparian corridors, vegetated swales, extended detention basins, extended 
detention wetlands, circular bio-filters, and extensive use of Drain Pac filters. 22 These additional 
BMPs will ensure that the Appeal Area, like Beach Town I, fully complies with water quality 
permits and policies. 

B. Runoff Conditions. 

CoastKeeper claims that its video of winter storms shows runoff from the Beach 
Town I site is overly sediment laden and causes sediment plumes in the ocean. We are unaware 
of any expert analysis by CoastKeeper of the runoff conditions captured on its video. Expen 

~See Strec:ker & Mangarella. Stonnwater Quality Ellaluation Report June 14.2000. at 1~23. Ex. s~ 
~.10 
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analysis of this runoff that TIC commissioned indicates that CoastKeeper's construction of the 
events of its own video is wrong. 

CoastKeeper incorrectly points to its video as demonstrating that sediment plumes 
seen in the ocean derive from Los Trancos and Muddy Cr:eeks, and more specifically. from the 
Beach Town I construction site. Expert review of the video by Drs. Inman and Jenkins. along 
with a video of a similar storm event taken by Dr. Jenkins, indicates that sediment plumes 
appearing in the ocean near Crystal Cove derive from other nearby sources. They identify a 
number of local and regional sources of sediment that can impact the waters at Crystal Cove, 
including Buck Gully, Newport Harbor, the Santa Ana River and San Juan Creek. Moreover, 
because of the insufficient velocity of the discharges from Los Trancos and Muddy Creeks and 
because of the nearshore tidal flows on the days of the CoastKeeper video, the plumes captured 
on its video could not have emanated from either Los Trancos or Muddy Creeks. 

In addition to its video, CoastKeeper points to sediment data gathered by Cotton. 
Shires, and Associates, and claims these data indicate that TIC's construction activities at Beach 
Town I are permitting improper levels of sediment to escape the site. The Cotton Shires report23 

was not previously submitted to the Commission; however, this report was discussed and 
referenced by Or. Chang in his sediment yield study. TIC is enclosing the Cotton Shires report 
with this letter. CoastKeeper and its expert Richard Rollins both mischaracterize the Cotton 
Shires data-argue that the figure of 35,610 mg/1 of sediment stated in the report is derived from 
the Beach Town I construction site. However, the Cotton Shires report states that its sampling 
station was upstream of the construction site. Therefore, the 35,610 mg/1 figure represents a 
background level of sediment already present in Muddy Creek when the construction site runoff 
enters the creek. Contrary to CoastKeeper's supposition~ the Beach Town I construction site is 
not adding sediment to the creeks in significant amounts over existing background levels. 

Finally, TIC previously provided to the Commission a briefing package regarding 
the CoastKeeper video. CoastKeeper mistakenly concludes that the turbid conditions in Los 
Trancos and Muddy Creeks may be attributed to the construction site. However. CoastKeepcr's 
video itself shows that runoff from the Beach Town I site is similar in turbidity to upstream flow 
in Muddy Creek. For Los Trancos Creek, project water entering the creeks through the 30" RCP 
pipe in the historic district appears to be clearer on the video than' the flow already in the creek. 

IV. THE APPEAL AREA WILL NOT DISCHARGE ANY RUNOFF DIRECTLY 
INTO THE OCEAN. 

CoastKeeper argues that there will be three dicharges of runoff from the Appeal 
Area directly into the Ocean. While there are I 0 culverts under the Pacific Coast Highway near 

:l Sediment Sampling Results, April 12, 2000. 
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TIC's property, only 5 of the culvens will route runoff from TIC's development, only 3 of the 
culverts will receive runoff from the Appeal Area, and none of these 3 cuJvens will discharge 
directly to the ocean. 

The proposed project .v. ·u te1minate the use of five existing culverts lying between 
Crystal Heights Drive (near the.center < •ae,,ch Town I) and Muddy Creek. No discharge will 
flow through these culvens and their Co vs will instead be directed to a large detention basin 
prior to discharge through Muddy Cree·· Of the remaining 5 culverts, 2 of these accept only 
runoff only from Beach Town I; the 24' r<.CP below drainage area "C" and the 3' x 4' box 
culvert below drainage area "Br" do not drain any portion of the Appeal Area. CoastKeeper 
acknowledges this fact in its letter. 

• 

The three other culverts are: the 9' x 10' arch culvert at Los Trancos Creek, the 
6' x 8' arch culvert at Muddy Creek, and the 30" RCP below drainage area .. A." Each of these 
culvens will accept runoff from the Appeal Area; however, none of these culverts drain directly 
to the ocean. The two arch culvens merely serve as conduits for the two creeks to pass beneath 
the Pacific Coast Highway. The creeks continue in their natural stream channel downstream of 
the two arch culverts, and the CoastKeeper video shows the creeks flowing in their natural 
stream channels downstream of the two arch culverts. The remaining culvert-the 30" RCP 
below drainage area "A" -empties into Los Trancos Creek just upstream of the existing 
pedestrian bridge in the historic district between the .>eean and the Pacific Coast Highway.24 

• 

CoastKeeper, in its own video, shows where this 30" pipe outlets into the creek. Thus, none of 
the three culverts draining the Appeal Area discharge directly into the ocean-all runoff drains 
into a stream channel prior to reaching the ocean. 

V. ALL RUNOFF IN THE APPEAL AREA WILL UNDERGO TREATMENT. 

CoastKeeper argues that TIC should be required to retain or treat ali runoff from 
the Appeal Area. Retaining all runoff from the Appeal Area is not a practical proposal. Given 
the steepness of the project terrain, retaining runoff in the up,er reaches ofthe project would not 
be sound geotechnically. The safest place, from an engineering perspective, would be to retain 
runoff within the bottom of Muddy Canyon; however, the LCP would not allow for such a 
retention facility. As an alternative to·retention. CoastKeeper suggests treating all runoff from 
the Appeal Area. In fact, TIC is proposing to treat all runoff from the Appeal Area. 

The project will be subject to multiple BMPs that have been selected and 
designed to reduce storm water runoff as wtll as improve runoff water quality. As discussed by 
Messrs. Strecker and Mangarella, the project includes both source and treatment type BMPs. 
The project has utilized a .. treatment train" approach that includes BMPs at various parts of the 

:~ Tenemer and Assoc .• Hydrologic Analysis. April2000. at 13. 
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system. These include source control measures (landscaping, education. street sweeping). catch 
basin filters, vegetated swales, extended detention ponds, wetlands, and riparian corridors. The 
use of a treatment train approach rather than a single downstream BMP results in a much more 
robust system. Utilizing the treatment train approach, all runoff from the Appeal Area will 
undergo treatment from multiple BMPs prior to discharge. For example, runoff may pass 
through a vegetated swale, then through a detention pond, then through a riparian corridor, then 
through an additional detention pond prior to entering a creek. Each of these BMPs serves a 
treatment function, providing for settling and filtering of potential contaminants.25 This system 
of treatment train BMPs was praised by Professor Michael Stenstrom of UCLA, who served as 
an outside peer reviewer on behalf of the California Department of Parks and Recreation. After 
examining the study done by Messrs. Strecker and Managrella. Professor Stenstrom stated that, 
"the range and magnitude of BMPs is impressive. "26 

VI. MONITORING STUDIES PERFORMED BY DR. FORD HAVE PRODUCED 
VALID, OBJECTIVE WATER QUALITY DATA. 

CoastKeeper references water quality monitoring studies prepared by Dr. Richard 
Ford at the direction of the RWQCB. CoastKeeper, through its expert Richard Rollins, claims 
that the design of the study and the analytical parameters utilized were flawed. However. the 
format and content of Dr. Ford's reports were specified by the RWQCB, and the RWQCB 
approved Dr. Ford's methods in advance of his commencement of work. As part of the first year 
of this monitoring study, Dr. Ford sampled and analyzed five storm events at the project site, and 
ensured that the storms sampled were fully representative of the season and were appropriate 
events for the study. Dr. Ford informed the RWQCB that his study design is, "essentially the 
standard one widely employed elsewhere for monitoring studies ofpollutants.n27 

Additionally, CoastKeeper implies that Dr. Ford, because he has been an expert 
consurtant to TIC. has prepared monitoring reports that are not neutral or objective. In defense 

· of Dr. Ford,. he is a scientist with 37 years of experience in designing and conducting ecological 
field studies. He currently holds positions at both San Diego State University and the Hubbs-Sea 
World Research Institute. Dr. Ford, along with the other scientists and researchers assisting him, 
have, through the use of standard scientific practices, ensured the objectivity of their studies. 

CoastKeeper also claims that TIC has not provided a whole picture of the 
proposed development since each of the studies prepared has been developed to focus on a 
specific issue. The list of studies prepared for the Com.tnission regarding the proposed project is 

~ Set gentrQI/y Strecker & Mangarella. Stonnwarer Qualil)' Evaluation Repon. June 14, 2000. 

It Staff Repon: ApPf'al De Novo Coastal Development Penn it. at66 (citing Professor Michael K. Stenscrom of 
UCLA). 

:-r Lener from R. Ford to G. Thibeault. Executive Director. RWQCB. June 21. 2000. at 4. 
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lengthy and includes reports regarding geotechnology, hydrology, inland biology, intertidal kelp, 
marine mammals and fish, ocean processes, sedimentology, water budgets, and water quality. 
All of these reports have been prepared by persons considered experts in their respective fields. 
The reports, when taken as a whole, provide a complete picture of the potential impacts of the 
project across all relevant disciplines. 

VII. THE RWQCB IS EFFECTIVELY REGULATING THE PROPOSED 
DEVELOPMENT. 

CoastKeeper argues that the RWQCB has refused to review the potential water 
quality impacts of the proposed development and, as such, the Commission must step into the 
breach. CoastKeeper's characterization ofRWQCB action on this project is wrong; the RWQCB 
is effectively discharging water quality jurisdiction over the project. While, by letter dated 
September 30, 1999, the RWQCB waived· WDRs for the project, this action did not leave the 
~project without effective water quality controls. In addition, the RWQCB is exercising 
continued jurisdiction over the project by requiring the water quality monitoring program, the 
data from which it is using as a means to review its waiver of WDRs. 

During construction, the SWRCB's General Pennit for Stonn Water Discharges 
Associated With Construction Activity ( .. Construction Pennit") will govern stonn water and 
non-stonn water discharges. This Construction Permit was issued pursuant to the Clean Water 

• 

Act's National Pollutant Discharge Elimination System { .. NPDES"), and requires pennittees to • 
implement both structural and non-structural BMPs to reduce or eliminate pollutants that might 
otherwise be carried to receiving waters. Under the Clean Water Act, erosion and sediment 
control pursuant to the Construction Pennit must be the Best Available Technology 
Economically Achievable ("BAT") and Best Conventional Pollutant Control Technology 
("BCT"). The project also must be constructed in accordance with the New Development BMPs 
set forth in the Orange County Drainage Area Management Plan, which was prepared in 
compliance with the Areawide Pennit held by the County of Orange. This NPDES pennit 
governs the use of the County's separate stonn water system and applies to areas in 
unincorporated Orange County. Pursuant to this pennit, the County issued a stonn water 
ordinance that also applies to the project. 21 

. 

In addition, the waiver of WDRs itself imposes significant conditions on the 
project. In waiving WDRs for the project, the invoked Regional Board Resolution No. 96-9 
which places conditions on dredge and fill activities such that TIC must: ( 1) ensure no net loss 
of wetlands; (2) use only inert flU; (3) abstain from fueling. lubricating, or perfonning 
maintenance within riparian habitat; (4) refrain from depositing spoils in areas where they could 
be washed into surface water bodies; (5) discharge all .wastewater from dredging and filling in a 

' . • See generally County of Orange. Cal .. Ordmance No. 3987 (July 22. 1997). 
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manner so that it will percolate into the ground; (6) dispose of all such wastewater in a manner 
that does not affect the beneficial uses of the receiving waters; and (7) conduct dredging and 
filling activities in accordance with an agreement between TIC and the California Department of 
Fish&. Game (adding additional water quality protect:ons to the project). 

The reason the R WQCB has not revoked its waiver of WDRs for the project is 
because, notwithstanding CoastKeeper's assertions to the contrary, it has considered revisions to 
the project made by TIC and found them to not require revocation. The letter from the RWQCB 
to which CoastKeeper refers states that, "because project impacts to wetlands have been reduced, 
we will not reconsider the waiver of WDRs for those impacts. "29 The R WQCB acknowledges 
the alterations to the project including additional water quality measures. In a letter from the 
RWQCB to the State Water Resources Control Board, the RWQCB again discloses its review of 
the revised project: 

... a number of changes to the Project have been made by I CDC to 
address concerns identified subsequent to the issuance of the 
waiver. These changes include the installation of filter fabric bags 
... and the diversion of low flows in both Muddy Canyon and Los 
T rancos Creeks to the ... sewer system. These changes provide 
even greater assurance that the Project will not adversely affect the 
receiving waters, including the ASBS. Therefore, the changes 
support the propriety of the waiver from individual waste 
discharge requirements.30 

Thus. the RWQCB did indeed review the revised project. Since the revised 
project was even more protective of water quality than it had been previously, the RWQCB did 
not overturn the waiver ofWDRs. 

VIII. CONCLUSION. 

The state of the practice water quality controls planned for the Appeal Area will 
effectively mitigate any potential for adverse impacts to receiving waters, including Los Trancos 
and Muddy Creeks, and the ASBS at Crystal Cove. The proposed project is in full compliance 
with the policies of the certified LCP and the water quality regulations of the RWQCB and the 
SWRCB. BMPs currently in place at Beach Town I, an adjacent TIC development, demonstrate 
the efficacy of TIC's program to control erosion and protect water quality during development. 

:ot lcner from G. Thibeault. Executive Officer. RWQCB. July 14. 2000. at I. 

:10 lener from G. Thibeault. Executive Officer. RWQCB. April II. 2000. at 4 . 
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CoastKeeper's criticisms of the water quality controls planned for the Appeal 
Area are misguided and should be disregarded by the Commission. CoastKeeper 
mischaracterizes the project and existing data and information, and makes various arguments 
unsubstantiated by technical evidence or expert professional opinion. 

If you have any questions, or would care to discuss the above, we are available to 
discuss this matter at your convenience. I can be reached at (114) 540-1235. 

Enclosures: Cotton Shires Report 

cc: 

Progress Map for Beach Town I 

Ms. Teresa Henry, California Coastal Commission 
Mr. Jack Gregg, California Coastal Commission 
Ms. Carrie Bluth, California Coastal Commission 
Ms. Joanne Schneider, Santa Ana Regional Water Quality Control Board 
Ms. Roberta Marshall; The Irvine Company 
Ms. M. Andriette Culbertson, Esq. 
Ms. Kimberly Lewand, Esq., Lawyers for Clean Water 
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SUBJECT: Sediment Sampling Results 
RE: Muddy Canyon 

Crystal Cove Ph'- ;e IV -3 & 4 
Orange County, C lifoMia 

CAliFORNIA 
COASTAL COMMISSION 

Dear Ms. Marshall; 

We have completed our sediment sampling of Muddy Canyon at Crystal Cove in 
Orange County, California. As outlined in our proposal dated February 25, 2000 and 
amended on March 3, 2000, we have completed the following tasks: 

Three attempts were made to measure streamflow and sample sediment; 
One cross-channel profile and on'! longitudinal profile were surveyed at the 
measurement station; 

• Bed material was measured via bulk sampling and pebble counts; 
• During two separate runoff events, streamflow was measured and both 

suspended and bed load sediment samples were collected; 
• Ten representative sediment samples were analyzed in the laboratory to 

determine sediment concentration and/or particle size distribution; 
• Discussions of measurement results with Mr. Hasan Nouri of Rivertech, Inc., and 
• Preparation of this letter report . 

In addition, and at the request of Mr. Nouri, we P.xtrapolated the measured data 
into a sediment transport curve envelope. The following sections briefly describe the 
watershed, our data collection and laboratory methods, and the results of our 
measurements. We also discuss our extrapolation techniques. 

WATERSHED DESCRimON 

Muddy Canyon is located approximately 8 miles north of Laguna Beach in 
Orange County, California (Figure 1). The Muddy Canyon watershed is approximately 
3 miles long, one-hall mile wide, and total relief is approximately 1,145 feet. This 
watershed drains an area of approximately 1.42 square miles and streamflow is to the 
southeast. At the downstream end of the watershed, streamflow is conveyed through a 
culvert beneath State Highway 1 (Pacific Coast Highway) with ultimate discharge into 
the Pacific Ocean at Crystal Cove State Park. Bedrock underlying the watershed is 
composed of Tertiary marine conglomerates, sandstone, siltstone, shale and claystone 
units that are cut by several normal faults (Tan and Edgington, 1976). In addition, 
landslides cover ·approximately 18 percent the Muddy Canyon watershed and lie 
immediately adjacent to the stream channel. As recorded at the National Weather 
Services (NWS) ra&., sage at Laguna Beach, mean annual Frecipitation for this area is 
12.4 inches. . Ex. S'l 

1 .• ,hem California Office 
330 Village LaM 
Los ~tos. CA 950J0.7218 
(408)3~5542 • Fax(408)3~1852 
e-rNil: los~tOcuceo.com 

P.11 
Southtm California Office 

5245 Avenidl Enanu • SwM A 
Carlsbad, CA 92008-1374 

(760) 931·2100 • Fax (760) 931·1020 
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Our stream measurement and sediment sampling station (Station) in Muddy 
Canyon was established approximately 125 f~t upstream from the concrete culvert 
beneath the Pacific Coast Highway and approximately 10 feet upstream from the mO'tth 
of a small tributary that drains a prominent ravine to the south. At the Station, the 
channel is incised approximately 4 feet into valley fill alluvium and is approximately 28 
feet wide. The stream bed is composed of sand, gravel, and cobbles. Boulders up to 3 
feet in diameter were also observed. The banks are composed of interbedded layers of 
sandy silt, sandy clay, and gravel. Water only flows in the channel during and after rain 
storms. Consequently, the channel bottom is constricted by various shrubs. 

DATA COLLECIJON METHODS 

Field Measurements and Sample Collection 

Prior to each runoff event, a portable rain gage was installed at the site and was 
regularly monitored during each storm. During the March 5, 2000 runoff event, the 
natural streamflow in the channel was measured and sampled. During the second 
runoff event, streamflow was controlled with a weir that constricted flow width to 2 
feet and subsequently increased the flow depth. Streamflow velocity was measured 
with a Pygmy meter connected to an AquaCalc datalogger I computer .. Rapidly varying 
stage, shallow flow depths, and narrow flow widths prevented us from making the 
conventional 20 velocity measurements per transect as recommended by the U. S. 
Geological Survey (Buchanan and Somers, 1969}. We were able to make six to ten 
velocity measurements per transect. Consequently, the discharge values reported below 
. are technically considered estimates. 

Streamflow depth was too shallow to perform depth-integrated suspended 
sediment sampling. Thus, suspended sediment was collected with a timed dip of the 
sample bottle into the stream. Sampling time for all dip samples was 5 seconds. Bed 
l~d ~~ment was collected with a .Helley-Smith ~edload sampler immersed for specific 

. time penods that ranged from 5 rrunutes to 43 mmutes. The bedload sampler we used 
has a 1.4 expansion ratio between intake and exhaust, and the collection bag has a mesh 
opening of 0.25 mm. The bed material of the streambed was measured with a pebble 
count of 100 particles and bulk samples of the streambed and banks were also coUected.. 

Laboratocy Analysis 

Sediment concentration was measured by weighing the mass of the collected 
sediment and water mixture, evaporating the water as per ASTM standard 
specifications. and then weighing the remaining sediment. Sediment particle sizes were 
measured using wet and dry sieving techniques and ASTM registered brass sieves. 

DISCUSSION AND RESULTS 

Coincident streamflow measurements and .sediment sampling were performed 
several times during two rainfall and runoff events that occurred on March 5, 2000 (first 
event) and March 8, 2000 (second event). The two runoff events were relatively mild 
and quite similar. In both events, flow in the channel began after 0.3 inches of rain had 
fallen over the course of approximately 6 hours. Peak streamflow occurred during both 
events in response to between 10 and 15 minutes of rain falling at a rate of 
approximately 0.4 inches per hour. Peak streamflow during both events was 
momentary, reached a maximum of approximately 2.2 cubic feet per second (cfs), and 

ColTON. SHIRES" AssoCIATES. INC. 



Ms. Roberta Rand Marshall 
Page3 

April 12, 2000 
E4120 

the flood waves lasted little more than an hour. Maximum flow depth for the first event 
.was approximately 0.7 feet and was partly a consequence of backwater effects caused 
by high flows in the tributary stream that flowed over its banks and into the Station 
area. Maximum flow depth during the second event was 0.6 feet measured at. the weir 
opening. After passage of the peak flood waves, a base flow discharge of between 0.4 
and 0.5 cfs persisted for 5everal hours after the rain had stopped. We measured total 
precipitation for each event to be approximately 0.85 inches. Provisional rainfall 
amounts recorded at Laguna Beach and the John Wayne Airport for the second event 
were 0.51 and 0.45 inches respectively. Our measured data is summarized in Tables 1 
and 2. 

Table 1. Summary of suspended sediment measurements. 

Estimated Water Sediment Sediment 
Sample Sample Discharge Depth Cone. Transport Rate Sand Silt/Clay 

Date Time (cfs) (ft) . (grams/liter) (tons/hour) (percent) (percent) 
3/5/00 11:05 1.4 0.4 35.61 5.60 -- 100 
3/8/00 11:48 0.82 0.3 11.85 1.09 -- 100 
3/8/00 13:50 0.48 0.25 4.53 0.24 17 83 

Table 2. Particle size distribution of bed material. 

Sieve 
50.0 25.4 Size 19.00 12.50 9.50 4.75 2.36 1.18 0.43 0.30 0.15 0.075 0.063 

(mm) 
Percent J 

Finer 100.00 91.99 80.75 73.08 68.45 56.54 47.14 36.77 15.25 9.67 4.87 2.38 0.75 

Than 

REFERENCES 

Buchanan, T. J., and W. P. Somers, 1969, Discharge measurements at gaging stations, 
Techniques of Water-Resources Investigations of the U. S. Geological Survey, 
Chapter AS, Book 3, Applications of Hydraulics, 65 p. 

Tan, S. S., and .w. J. Edgington, 1976, Geology and engineering geologic aspects of the 
Laguna Beach Quadrangle, Orange County, California, California Division of 
Mines and Geology Special Report SR-127, 32 p. 

LIMITATIONS 

Our services consist of professional opinions and recommendations made in 
accordance with generally accepted engineering geology and hydro-geomorphic 
principles and practices. No warranty, expressed or implied, or merchantability of 
fitness, is made or intended in connection with our work, by the proposal for consulting 
or other services, or by the furnishing of oral or written reports or findings. 
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. We appreciate the opportunity to have provided you with our hydro-geomorphic 
services on this project. If you have any questions, or need additional information, 
please contact us. 

WRC:MS:st 

Respectfully submitted, 

COTTON, SHIRES AND ASSOCIATES, INC. 

~~ 
fluvial Geomorphologist 

Cv~LD<.~~ 
William R. Cotton 
Principal Engineering Geologist 
CEG 882 

COTTON, SHIRES & ASSOCIATES. INC. 
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December 4. 2000 

Robertll Marahlll 
Irvine Community Development Company 
550 Newport Center Drive 
Newport Beach, CA 828f58 

SUbject Flow Sampling to Detect Potential FloWs By-palslng the Dry-Weather Flow DIYeralon (~ 
Cove Appeal candl!ion No. 19, COP M-IRC*-301 

Dear MI. Marahaa: 

Under the Coastal Commlssfon condltlons for the Crystal Cove proJect. The Irvine Company hu been 
required tc monitOr dry weather tows te several structures that tDcley convey runoff fn:m the prqect 
area ll'ldfi!r Paoltlo Coast Highway and to Cl'ystal Cove (Condition No. 19). The purpose d the 
monitoring II to aacartaln whether the flow diversions are effectiVely diver'finO 11.1naff away from thele 
l)'ltema. 

You have asked me io ocmment on the reasoneblenesa Of the planned flow level far detection d dry 
weather 11ows. My understanding iS that there is some dry weather ftowslri these systems ~VIsing tom 
exftltndlon of ground water directly Into the conveyanQeS and rrom some slope dratnl. It Ia common . 
that underground stormwater conve}'Bncea have such dry weather ftows tern IUCh IOLII"CCL 

In order to assess whether dry-\Yellther flol.w In excess at those occuni'lg from the above aot.a"'e8, It 
hal been proposed thet the flow rate trlauer for auch Inflows to the systen_t be esuned to be15 gallanl 
per minute or less, abOut the ftaN rate at a_garden hose. ThiS ftOW rete is about 0.03 fttaec, which II 
low. Higher flow rQII l'llln this woUld be considered to lldicate that l:hn potentially are other 80UI'Oe8 
Of flaws to these systems. 

The true ernoll'lt of groundwater lrrflow and stope drain lnftows to the ~)'Stem ls nat known at lhil tine 
•ncl could. ftuetuate some depending ~ seasonal, )'\lGrly, and Gtorm vartattone In grcundwafer depths 
as wei aa stope drainage. In as much as an Industry standard for this type« discharge does not .:18t.. 

. · my Opinion II that 15 gatrons per minute Is a flow rata that IS ~ reasonable starting amoll'll. given the 
amall quantity of sUCh a flow. If the flow Is higher than thiS. viSual ObServations confirming that the flew 

· 8 not oomlng from upstream dry weather sources coufd be conducted. ThiS together wllh the c:ollecled 
flOY.I date COUld be used to establish • new "allowable" low ftow rate that 11 representative of nat1.n1 
extltratfon of groun~ or slope drainage could be established. Even at fiO\NIIesl then 1 S gallonl 
per minute, I wauld recommend a brief field vlirt to conftrm !hat they are arising from groundWater 
and/or slope drainage, l'l1ther then tram anslte IU'face IOWCeS. 

If you haw any queetlon8 ragarUJng thl8 matter, please fHI free to ~I me at (503) 222-8!518. 

Slnctnly, 
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1 California Coastal Commission 

2 August 10, 2000 

3 Irvine Community Development Company -- Appeal No. A-5-99-301 

4 * * * * * 
5 DEPUTY DIRECTOR LEE: Thank you, Commissioners, 

6 Item 9.a. was postponed. That brings us to Item 9.b., which 

7 is the de novo review of the Irvine Company's proposal for 

8 mass grading and infrastructure improvements. 

9 CHAIR WAN: Before you get started, for those of 

10 you who are in the audience, who may be here for your first 

11 time, if you intend to speak on an item, you must fill out a 

12 speaker slip and hand it to the staff, thank you. 

13 [ Pause in proceedings. 

14 Go ahead . 

15 DEPUTY DIRECTOR LEE: Thank you. 

16 Before I turn the microphone to Teresa Henry, who 

17 will be making the presentation, I do want to just go through 

18 some recognition of several parties. 

19 On behalf of the Irvine Company, we would like to 

20 thank Ms. Andi Culbertson, and at the Irvine Company, itself, 

21 Ms. Roberta Marshall, and Ms. Carol Hoffman, their 

22 professionalism, their responsiveness and their willingness 

23 to take all of us, staff and Commissioners, to visit the site 

24 on multiple occasions was greatly appreciated. 

25 For their public interest, cooperation, and 

39672 \\1USPEJUNG WAY 
OA.KIIURST, CA. 93644 

PRISCILLA PIKE 
Court Reporting Seroices 

mtnpris@sicrratcl.com 

TELEPHONE 
(559) 683·8230 



6 

1 especially their questions, we need to recognize our 

2 colleagues at State Parks, including former Commissioner 

3 Madelyn Glickfeld, and their consultants, Susan Jordan with 

4 the League for Coastal Protection, Garry Brown with Coast 

5 Keeper, the Alliance to Rescue Crystal Cove, and then the 

6 Commission's independent reviewers, Ron Noble, and Professor 

7 Weigle. 

8 Finally, and certainly not last, I want to 

9 recognize our staff. I don't think I can really convey to 

10 you the extent of their commitment in hours, especially very 

11 late night hours, internal debate and dialogue, and 

12 collaboration, but it was really tremendous and I must 

13 recognize them individually: Ann Cheddar.served as our staff 

14 

15 

counsel, Leslie Ewing our staff engineer, Mark Johnson our 

staff geologist, John Dixon our staff biologist, and from the 

16 water quality unit Jack Gregg and Carrie Bluth. And, of 

17 course, the principal planner and manager of this work 

18 effort, Teresa Henry. 

19 I think one way that I can just express to you the 

20 -- oh, and Peter, of course. 

21 The one way that I can really express to you the 

22 tremendous amount of collaboration, is that if you will look 

23 behind me, and see the assembled group, this core working 

24 group, essentially, is about the size of any one of our 

25 district offices. 

• 
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2 

For the Commissioners who have been around to the 

various offices, for the most part, the district offices 

3 number between 10 and 15 staff members, and the core working 

4 group for this project, alone, has essentially comprised a 

5 separate mobile office, shall we say, for this project. 

6 So, I did want to recognize all of them, and 

7 commend them for their work effort on this project. 

7 

8 I will now turn it over to Teresa Henry to present 

9 the staff recommendation. 

10 COASTAL PROGRAM MANAGER HENRY: Good morning, 

11 Commissioners. The next Item 9.b. is Application 

12 A-5-IRC-99-301, the application of the Irvine Community 

13 Development Corporation. This item is the de novo portion of 

14 the appeal that was filed back in August of 1999; by 

15 

16 

17 

Commissioners Nava and Wan of the coastal permit issued by 

the local government. 

The project includes mass grading, backbone infra-

18 structure, and approval of the vesting tentative map. The 

19 area involved is approximately 980 acres, and the development 

20 will be for future residential development, up to 635 homes, 

21 a 32-acre private recreational center, in the unincorporated 

22 coast, formerly Irvine coast area of the County of Orange. 

23 The planning areas involved are Pl~nning Area 4A, 

24 4B, 5, a portion of 2C, and 12C. Also approved in the Local 

25 Coastal Permit was the offer to dedicate of approximately 290 
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1 acres for open space purposes in Planning Areas 12E and 12G. 

2 The proposed project is located in southern 

3 coastal Orange County, north of Pacific Coast Highway, west 

4 of Crystal Cove State Park, east of the City of Newport 

5 Beach, in the Newport coast, which is formerly Irvine coast, 

6 thus the initials IRC has remained. The LCP area name change 

7 was made in 1996. 

8 The proposed project was significantly changed 

9 after the local government's approval back in 1998. The now 

10 proposed project includes a needle grass restoration program 

11 to mitigate impacts to .4 acres of purple needle grass. 

12 Also, an approximately 3-acre wetlands riparian 

13 mitigation and monitoring program to mitigate for the fill of 

14 

15 

federal non-wetland jurisdictional waters, and the fill of 

.OS acres of seasonal wetlands for residential purposes, the 

16 fill of .002 acres of riparian wetlands due to the 

17 construction of water quality improvements, and shading 

18 impacts to .0009 acres of riparian wetlands in Muddy Canyon, 

19 due to the construction of a bridge to provide access to the 

20 proposed recreational site in Planning Area 12C. 

21 Also, included is comprehensive water quality 

22 improvement program, which includes the installation of 

23 permanent BMPs, including debris and contaminant filters, or 

24 drain packs, in selected catch basins, and storm drains, 

25 vegetated swales, and circular bio-filters in selected cul-

• 

• 
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2 

de-sacs. 

There will also be frequent street sweeping, and 

3 diversion of dry weather, or nuisance flows to the Orange 

4 County Sanitation District's sewage treatment plant from 

5 April 15 to October 15 of each year. 

6 This low-flow diversion, or nuisance-flow 

7 diversion will occur from both the areas subject to the 

8 appeal, as well as areas outside of the appeal area. One of 

9 

9 the detention basins has been designed to capture and hold up 

10 to 85 percent of the annual runoff from a 380-acre area, 

11 which will also allow the settling and absorption of 

12 pollutants, that is detention basin No. 6. 

13 However, the most significant modification to the 

14 project, since the local government's approval, is the change 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in the drainage and runoff management plan, specifically the 

elimination of the previously proposed Muddy Canyon detention 

basin that would have resulted in the fill of .12 acres of 

high quality wetlands. 

As you may recall, at the January meeting, staff 

was recommending denial of the.proposed project, primarily 

due to this detention basin that was constructed in a 

category B environmentally sensitive habitat area, or ESHA, 

of Muddy Canyon, which is inconsistent with the backbone 

drainage concept plan, and the ESHA protection policies of 

the LCP . 
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1 The backbone drainage concept plan locates 

2 detention basins outside of the major streams, and locates 

3 them in either tributary drainages, or in development areas, 

4 but as stated, the new proposal now eliminates that one 

5 detention basin, and instead the applicant has added four 

6 detention basins on land, in addition to two existing 

7 detention basin. And, that is their new drainage and runoff 

8 management program. 

9 Staff was recommending denial at the time, in 

10 January, primarily due to this, and also because the 

11 applicant had not demonstrated that the detention basin could 

12 not be located as they are now locating them, which is now 

13 consistent with the certified LCP, with regards to location 

14 of drainage facilities/ and also ESHA protection policies of 

15 

16 

the category B ESHA. 

At the time of the January hearing, because of the • 
17 staff's recommendation of denial, and also in recognition 

18 that the applicant had not demonstrated that the project, as 

19 proposed, was the least environmentally damaging alternative, 

20 the applicant postponed the hearing. 

21 At that hearing, the applicant was requested to 

22 prepare hydrology sediment yield and coastal processes 

23 studies to demonstrate that the proposed project would be 

24 consistent with the LCP policies requiring that development 

25 not cause scour, or otherwise destabilize the natural streams 

• 
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2 

due to sediment movement through them, and that the present 

level of beach sand replenishment would be maintained, and 

3 not altered. 

4 And, also, the LCP required that the post-

s development peak rate of discharge of storm water in the 

6 major streams should not exceed the natural, or undeveloped, 

7 rate, unless it is demonstrated that an increase in no more 

8 than 10 percent of the pre-development peak rate of flood 

9 discharge will not significantly affect natural erosion and 

10 beach replenishment processes. 

11 The applicant, at that time, agreed to prepare 

11 

12 these studies, to demonstrate that the project is consistent, 

13 and also agreed to fund a third-party review to assist 

14 Commission staff in the review of those documents that would 

15 

16 

be generated. And, the third-party reviewer was chosen by 

Commission staff. It is Mr. Ron Noble of Noble Consultants, 

17 who is here today. As I said, he was hired, and was managed 

18 by Commission staff in the review. 

19 As a result of the applicant's studies, they have 

20 now redesigned the drainage and runoff management plan to 

21 eliminate the detention basin in the creek, and as I said, 

22 there are now four additional detention basins. These 

23 detention basins reduce the peak runoff post-development rate 

24 to actually below the existing, or natural runoff rate, for 

25 the 100-year storm event . 
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2 

The peak runoff rate for some of the smaller storm 

events, however, will increase, but the increase is a maximum 

3 of 1.4 percent, which is well below the allowable increase of 

4 10 percent. 

5 The applicant has demonstrated in the studies that 

6 were prepared that although there is an increase, this new 

7 drainage and runoff management proposal does comply with the 

8 ESHA policies of the LCP. 

9 Therefore, staff is recommending approval of the 

10 propose project, subject to 18 Special Conditions, as 

11 modified in the addendum packet that you received yesterday. 

12 The 18 Special Conditions are necessary to bring 

13 the proposed project into full conformance with the Newport 

14 

15 

16 

Coast LCP; however, in order to approve the proposed project, 

you must again also use the balancing provisions of the 

Coastal Act, which were previously used in certifying the 

17 LCP. That is because even with the imposition of the 18 

18 Special Conditions that staff is recommending -- which I will 

19 go over later -- the project is still inconsistent in one 

20 respect to the certified LCP, and therefore you must use the 

21 balancing provisions, if you are to approve this project. 

22 The inconsistency that will remain with the 

23 certified LCP has to do with wetlands fill. The certified 

24 LCP categorizes all blue line streams, and their associated 

25 riparian habitat, estuaries, wetlands, and the offshore 

• 
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waters as environmentally sensitive habitat. 

The proposed project involves the fill of 9400 

3 linear feet of blue line streams. All of that is, however, 

4 consistent with the certified LCP. The certified LCP allows 

5 for the fill of category D, blue line streams, which are 

6 characterized by steep portions of the stream without any 

7 riparian vegetation. 

8 The proposed project also involves the fill of a 

13 

9 category B ESHA which is specifically allowed to be filled in 

10 the certified LCP as long as the dedication of the open space 

11 area occurs, 290-acres of open space area will occur in 

12 conjunction with the fill of the category B ESHA. 

13 With the water quality program, as proposed, and 

14 

15 

as conditioned we believe that there will no adverse impacts 

to the category C ESHA, which is the offshore waters, which 

16 are considered an area of special biological significance, as 

17 well as a marine life refuge, but we believe, with the 

18 imposition, and the proposal for the water quality improve-

19 ments, that there will be no impacts. 

20 The remaining inconsistency with the certified LCP 

21 involves the wetlands fill, that is, there are three purposes 

22 for wetland fill. The most minor is the .009 acres of 

23 shading impacts that will be caused by the bridge that has 

24 replaced the detention basin. That impact is a 41-square 

25 foot shading impact. The applicant is proposing to mitigate . 
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1 for that impact. That impact, however, is allowed by the • 2 ESHA policies that allow impacts to wetlands for purposes of 

3 roads provided that this is the least environmentally 

4 damaging alternative. And, we believe that a 40-square foot 

5 shading impact would be consistent with that. 

6 There are also impacts to wetlands, .002 acres of 

7 wetlands, riparian wetlands, will be filled at the lower 

8 portion of both Muddy Creek and Los Trancos Creek. The 

9 purpose of that fill for the water quality improvement 

10 structures, specifically a wet well and pump, and an inter-

11 ceptor ditch to divert the low flow into the sewer system, to 

12 be diverted to the orange County Sanitation District. 

13 Again, that wetland impact would be consistent 

14 with the certified LCP that allows wetland impacts for 
15 drainage facilities provided it is the least physical area • 16 being impacted. The applicant is also mitigating for that 

17 impact. 

18 The final wetlands fill that is not consistent 

19 with the certified LCP, for which you need to balance, is the 

20 fill of .OS acres of seasonal wetlands that will occur for 

21 residential purposes in Planning Area 4A. The LCP does not 

22 contain any wetlands fill policies for residential purposes; 

23 however, the applicant, again, is proposing to mitigate that 

24 loss of .005 acres of fill with a 4:1 mitigation, in an area 

25 that would be more conducive to this type of wetlands. 
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1 The applicant disagree with the staff that the 

2 Commission has jurisdiction over this wetlands fill, because 

3 it was created for agricultural purposes; however, the staff 

4 believes that this wetlands fill is not exempt under the 

5 regulations for agricultural fill. Although the wetlands was 

6 created due to agricultural use, agricultural use of the site 

7 has ceased over five years ago, yet the wetlands remain. 

8 Also, the fill of the wetlands is not for agricultural 

9 purposes, but instead is for residential purposes. 

10 However, we believe that this fill, as I said has 

11 been mitigated at 4:1, also that the relocated wetlands is in 

12 an area that is adjacent to other open space area in a 

13 preserve area and will be a higher quality wetlands, we feel 

14 that with the proposal by the applicant for water quality 

15 improvements, significant water quality improvements, we 

16 believe that you can use those improvements to balance the 

17 loss of this wetlands that would be otherwise inconsistent 

18 with the certified LCP. 

19 With regards to the other issues, that were raised 

20 in the original appeal, staff believes that with the 

21 imposition of the 18 Special Conditions that those issues 

22 will be addressed, and the 18 Special Conditions are 

23 contained in the addendum, and there are some additional 

24 changes to those that I would like to go over. 

25 The first change would be to Special Condition 4 . 
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That is not in your addendum packet, because we previously 

did not have a change to that condition. That is the 

3 assumption of risk condition. Right now the applicant is 

4 required to acknowledge that the area is subject to hazards 

5 from landslide and soil erosion. We would like to include 

6 fire as a portion of the deed restriction that the applicant 

7 recognizes that portions of this project is in a high fire 

8 hazard area, and that they would be required to also include 

9 that in the assumption of risk deed restriction. So, that 

10 would be to Special Condition No. 4 in your staff report, on 

11 page 8, to add fire. 

12 The other changes are contained within the 

13 addendum. The second change would be to page 46 of your 

14 addendum, and it is item 26, and that would be to add a 

15 

16 

change to the findings. One of the Special Conditions, 

Special Conditions 7 and 8, deal with geologic issues. 

17 The applicant must provide additional slope 

16 
" 

18 stability analysis and grading plans for areas for which were 

19 not submitted to staff. 

20 It is page 46 of your addendum, we would add to 

21 that same paragraph 1, which deals with, makes a change to 

22 that. We have changed to --

23 

24 

25 

CHAIR WAN: Could you specify the ~umber? 

COASTAL PROGRAM MANAGER HENRY: It is 26. 

CHAIR WAN: Twenty-six, okay, thank you. 

• 
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1 COASTAL PROGRAM MANAGER HENRY: Item 26 has it, on 

2 page 46 of your addendum makes changes to page 79, paragraph 

3 1. 

4 We have another change to that same paragraph, and 

5 I am sorry, but you will need to go to the staff report. 

6 Actually, go to page 79 of your staff report, to paragraph l, 

7 and it is the first full paragraph that begins with: 

8 "The applicant proposes massive grading for 

9 both remediation of identified landslides, 

10 and for construction of building pads," 

11 okay? 

12 The next senLence needs to be changed. The next 

13 sentence reads: 

14 "Detailed grading plans and geotechnical 

15 

16 

investigations have been provided for 

Planning Areas 5, 6, and l2C, and for 

17 part of Planning Area 4B." 

18 That should actually read that we received detailed grading 

19 plans and geotechnical investigations for Planning Areas 5, 

20 6, and 2C, not l2C. We have not received the geotechnical 

21 information and grading plans for Area l2C. The applicant 

22 still needs to provide that. There doesn't need a change to 

23 the Special Condition regarding slope stability analysis, 

24 because we don't list the planning areas, and I just wanted 

25 to correct those findings, that we don't have the slope 
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2 

stability analysis for 12C. 

The final change to the addendum occurs on page 47 

3 of your addendum, which is the last page of the addendum 

4 before you get to the color exhibits, and this is a change to 

5 the findings. And, the actual findings are found on page 83 

6 of the staff report, but the entire paragraph is printed on 

7 page 47 of the addendum, so you don't need to go to the staff 

8 report. In the third line, it reads: 

9 

10 

"The diversion of nuisance flows from 

April 15 to 15th of each year,• 

11 You need to insert the word October 15. so, it would read: 

12 "The diversion of nuisance flows from 

13 April 15 to October 15 of each year.• 

14 Those are the changes to the Special Conditions. 

15 

16 

As I stated, these Special Conditions deal with 

the other issues that were raised in the appeal, and at the 

17 de novo portion of the hearing, back in January. The Special 

18 Conditions deal with the wetlands mitigation plan that staff 

19 is recommending, in your addendum packet, that there be 

20 changes to the wetlands mitigation plan -~ a minor change 

21 that I believe the applicant is in agreement with -- it deals 

22 with the standards for the wetlands mitigation plan, to make 

23 sure that the proposed wetlands function as it is expected to 

24 function. 

25 The Special Condition 2 deals with the revised 

' 
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1 drainage and runoff plan. One issue that is raised by the 

2 opposition, and was raised in the earlier report, is whether 

3 or not the introduction of the additional volume of water 

4 will cause changes to the downstream riparian habitat of 

5 Muddy Creek. 

6 Staff is recommending -- and the applicant has 

7 also proposed -- in Special Condition No. 2 to redirect the 

8 discharge of all drainage in the upper planning areas to a 

9 location that is above an existing agricultural berm. If all 

10 discharge occurs above the existing agricultural berm, the 

11 functioning of that berm is such that the low flows remain in 

12 that area, and confine to that portions of the creek, so that 

13 there are not year-round flows to the remainder of Muddy 

14 Creek that would occur from the upper Planning Areas of 2C, 5 

15 and 6 . 

16 So, as stated, the applicant has proposed that 

17 change, and we are recommending that, as a Special Condition, 

18 so that there are not significant changes to the riparian 

19 habitat of the creek. 

20 The 3rd Special Condition is being deleted. We 

21 initially had asked that the applicant certify that existing 

22 agricultural berm. We understand their hesitation in doing 

23 so, because it was built about 40 or SO year~ ago, not 

24 pursuant to civil engineered plans, and therefore the 

25 applicant is hesitant -- their engineers are hesitant to 
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2 

certify the berm. However, the applicant has put on record 

-- and there are letters in your addendum -- that they expect 

3 that with the proposed development, that the agricultural 

4 berm will continue to function as it currently functions, and 

5 therefore there should be no adverse impacts, in terms of 

6 additional runoff, year-round runoff, in Muddy Creek, which 

7 is the major drainage. 

8 The erosion control plan of Special Condition 5 

9 has been modified to add the BMPs that were proposed in the 

10 Special Conditions dealing with water quality. Those changes 

11 would, as the·applicant has proposed, BMPs, we are 

12 recommending a Special Condition to assure that those BMPs 

13 are used, especially the silting basins, and detention 

14 basins, during the construction period. · 

15 

16 

The sand replenishment Special Condition, Special 

Condition 6, has been revised. Initially, we were 

17 recommending that if the sand replenishment funds are not 

18 used within 5 years, that they be allowed to be used for 

19 public access improvements within the same Crystal Cove sub-

20 area. Staff is now recommending that that portion of the 

21 Special Condition be deleted, and that the funds be allowed 

22 to be used only for beach sand replenishment purposes within 

23 the Crystal Cove subarea, which includes the ~rea from the 

.24 Newport Beach jetty, to Abalone Point. We believe that 

25 within 5 years there will be sand replenishment projects that 

• 

• 

• 

• 39672 WJUSPEIUNG WAY 
OAKIIUJIST, CA. 9~ 

PRISCILlA PIKE 
Court Reporting Seroices 
mtnpris@sicrratcl.com 

TELEPIIONE 
(S59) 683·8230 



• 

• 

• 

21 

1 will come up within that area. There is an effort with 

2 orange County, at the present time, with them looking at this 

3 issue, and we believe that the funds will be spent for that 

4 purpose. 

5 Special Conditions No. 7 and 8, I explained what 

6 those changes were. Those conditions deal with slope 

7 stability analysis and grading plans that we still need, that 

8 the applicant needs to provide. 

9 Special Condition 9 deals with the fuel modifica-

10 tion. We are modifying that Special Condition to no longer 

11 require that the Department of Parks and Recreation review 

12 those fuel modification plans, because as proposed, and as 

13 conditioned herein, the applicant can do no fuel modification 

14 

15 

within Crystal Cove State Park; therefore, we are deleting 

the requirement for the applicant to get the Department of 

16 Parks and Recreation approval. They feel that that will 

17 cause an additional delay in getting their coastal permit. 

18 They are, however, working with the Department of 

19 Parks and Recreation in the preparation and review of the 

20 fuel modification plans. 

21 The remainder of the Special Conditions deal with 

22 the water quality program. We have made changes to the water 

23 quality program Special Conditions, as well a·s the findings, 

24 to make it clear what portions of the proposed water quality 

25. improvement program are over and above what is required by 
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1 this LCP, versus what water quality improvement components • 2 can be used for balancing. The applicant is proposing to 

3 retrofit existing developed areas, to be included in the 

4 water quality proposal, and we believe that those enhance-

S ments can be used to balance the inconsistency with the 

6 certified LCP, which is the fill of .OS acres of wetlands. 

7 The changes to the Special Conditions also require 

8 a deed restriction for the monitoring program, as well as to 

9 assure that the BMPs are also monitored, and that the 

10 diversion takes place, that the Orange County Sanitation 

11 District contract accepts the diversion of the low flow. 

12 I believe that with those changes to the Special 

13 Conditions, that the proposed project can be found consistent 

14 with the certified LCP, including the balancing provisions of 

15 the Coastal Act for those portions of the· development that is • 

16 inconsistent with the certified LCP. 

17 That concludes staff's formal presentation. If 

18 you have questions concerning geology, biology -- let•s see 

19 -- water quality, engineering, coastal processes, any 

20 specific questions that you have, the technical staff can 

21 answer those questions. 

22 Thank you. 

23 CHAIR WAN: Do you have any slides? or graphics to 

24 show us? 

25 COASTAL PROGRAM MANAGER HENRY: No, we do not. We 

• 
396'12 WIUSPERING WAY 

OAKliURST, CA. 93644 

PRISCILLA PIKE 
Court Reporting Sennces 

mtnpris@sicrratcl.com 

TEU!PUONE 
(559) 683-8230 



• 

• 

• 

23 

1 had a video that was prepared, when we made one of the site 

2 visits, but in reviewing the video it was extremely long, and 

3 concentrated on one area, so we decided not to bore you with 

4 that. So, we don't have it. 

5 CHAIR WAN: Okay, before I ask for ex-parte 

6 communications, I want to organize these speaker slips. 

7 First of all, I have a question, because I have a 

8 packet of speaker slips that have been clipped together, and 

9 given to me, and it says that they are giving up their time, 

10 but they didn't tell me who they are giving up their time to. 

11 And, I have 

12 [ Audience reaction. 1 

13 Come to the mike. Now, if these are individual 

14 members, the organized presentation gets 

15 

16 

MS. JORDAN: I was unaware of that. 

CHAIR WAN: Okay. 

17 MS. JORDAN: So, we know that we have a certain 

18 amount of time 

19 CHAIR WAN: You have --

20 MS. JORDAN: for the organized presentation, 

21 which we may not exceed, right. 

22 

23 

24 

CHAIR WAN: That is correct. 

MS. JORDAN: Thank you. 

CHAIR WAN: All of the speakers are individual 

25 speakers, so are they giving up their time to anybody, or 
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1 not? 

2 In the meantime, let me go through the rest of 

3 this, okay, the Irvine Company has requested 15 minutes, and 

4 then this morning they requested 3 minutes for the County of 

5 orange, and 3 minutes for State Parks, but I see that State 

6 Parks has 2 speaker slip. Do you wish the 3 minutes for your 

7 total presentation? or do you want 2 minutes apiece? 

8 

9 

UNIDENTIFIED SPEAKER: Two minutes apiece. 

CHAIR WAN: Okay, fine. 

10 The organized presentation will get 15 minutes. 

11 That is the League for Coastal Protection, and the Orange 

12 County Coast Keeper, and three minutes for the video. 

13 And, the rest of these speaker slips --

14 [ Audience Reaction l 

15 That is the way -- the rest of these speaker slips ~ 

16 are all in the general public, and so for you to know how to 

17 organize your time. 

18 All right, with that I am going to call for 

19 ex-parte communications. 

20 COMMISSIONER DANIELS: Okay, how much time do we 

21 have for this? 

22 One of my ex-partes are on file, but since then on 

23 August 3, I met with Kim Lewand, Susan Jordan·, Laura Davick, 

24 and Garry Brown. We discussed the history of the project 

25 with the original water Quality Control Board, the concern 
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1 about direct discharges into the ocean, construction best 

2 management practices, zero discharge goal during construc-

3 tion, phasing of grading, their concern about lack of a 

4 backup plan, and the inadequacies in the monitoring plan, and 

5 the public access impacts. 

6 On August 4, I met with Dr. Mike Strenstrum of 

7 UCLA, and I discussed with him the work that he had done, in 

8 general, and the feasibility of zero discharge during 

9 construction, and the dry flow diversion issues. 

10 On August 9, I had a telephone conversation with 

11 Rich Rozelle of State Parks, and we talked about the phasing 

12 of grading, the use of temporary detention basins throughout 

13 the graded area, and review of construction best management 

14 practices and the erosion control plan by a parks' consul-

15 tant, as well as the beach replenishment plan. And, then 

16 that same morning I met with Bill Boyd, David Neish, Andi 

17 Culbertson, and Carol Hoffman. We discussed those same 

18 issues that I just referenced. 

19 August 9, I also met with Susan Jordan, and we 

20 again discussed the same issues that I had discussed with her 

21 on August, essentially. 

22 Then, I had a telephone call from Carol Hoffman on 

23 the same day, and she made reference again t~ the review of 

24 the construction best management practices, and the erosion 

25 control plan by Dr. Stenstrom . 
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3 

4 

5 

6 

7 

And, then I ran into Andi Culbertson in the hall 

last night. We spoke about the same issue, and then I also 

saw Paul Singarella in the hall, and he wanted to know if I 

had any questions. 

I believe that does it. 

CHAIR WAN: Commissioner Hart. 

COMMISSIONER HART: Yes, on August 7, I met with 

8 Dave Neish, and spoke about the special conditions that staff 

9 was recommending. 

10 And, then last night I met with Carol Hoffman and 

11 Dave Neish, and spoke about the addendum and the staff 

12 recommendations, and the changes to those conditions. 

13 COMMISSIONER ESTOLANO: Okay, on July 26, in my 

14 office in Los Angeles, I met with Andi Culbertson and Dave 

15 Neish, and we talked about changes in the project since the 

16 last time we had met -- which was, I guess, back in January 

17 -- specifically, about the drainage program, the storm water 

18 controls, basically mostly water quality issues. 

19 This morning I had breakfast with Susan Jordan, 

20 Garry Brown, and Laura Davick. We discussed the 

21 applicability of the Ocean Plan, access to State Parks, the 

22 drainage course, the proposal to expand the detention/-

23 retention basins, the need to increase sand replenishment in 

24 lieu fee, and pretty much everything else that Commissioner 

25 Daniels stated when she mentioned the first meeting with that 
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2 

group. 

COMMISSIONER DETTLOFF: I met in my office, 

3 approximately two weeks ago with Andi Culbertson, Carol 

4 Hoffman, and David Neish. They went over the changes they 

5 had made to the project that we had reviewed, I think, in 

.27 

6 January, and what changes they were making. We did not have 

7 the staff report at that time, so our conversation was some-

S what limited to the changes they saw that they would be 

9 making to the project area. 

10 I then met two days ago with Laura Davick, Garry 

11 Brown, and Susan Jordan, and I think that both Commissioners 

12 Daniels and Estolano explained very carefully exactly the 

13 concerns that their group expressed. 

14 And, then I met yesterday afternoon with susan 

15 

16 

Jordan, and she again went over some of the points, because 

the previous meeting, Susan had been on a speaker phone. 

17 And, then had a meeting yesterday with Carol 

18 Hoffman and David Neish, and again went over the staff 

19 report, and the changes that the Irvine Company was willing 

20 to make to answer some of the questions that had been raised 

21 by Coast Watch, and the groups that are opposing some of the 

22 measures, that they see not meeting the needs of that area. 

23 COMMISSIONER MC CLAIN-HILL: My ex.-partes are on 

24 file, except the meetings of this week, and this week I met 

25 yesterday with David Neish, Andi Culbertson, and Carol 

39672 WliiSPERING WAY 
OAKIIURST, CA 93644 

PRISCILLA PIKE 
Court Reporting SeTt~ices 

mtnpris@sicrratcl.com 
TELEPHOI\'E 

(SS9) 683·8230 



28 , ... 

1 

2 

3 

Hoffman, and we discussed the staff report, specifically, 

they amplified the special conditions, their working 

relationship with the staff, and the ways in which the 

4 conditions addressed issues that have been raised previously 

5 by permits the project. 

6 COMMISSIONER REILLY: I have also had several 

7 conversations with both the applicant and opponents. I 

8 believe that all of my ex-partes are on file, except two. 

9 One was last evening, I met with Dave Neish, and 

10 Carol Hoffman, to briefly discuss the staff addendum report, 

11 and they indicated that they were, basically, in agreement 

12 with the revised staff conditions contained in the addendum 

13 report. We also briefly discussed the recommendations and 

14 the letter from State Parks. 

15 

16 

And, then in a very brief conversation on the way 

in this morning, Dave Neish stopped me, and had just one 

17 short question about the process for their presentation 

18 today. 

19 CHAIR WAN: Well, these are my ex-partes within 

20 the last week, so this will take a little while to get 

21 through; however, to try and speed it up, I have complete 

22 copies of everything at the desk, in case people want to look 

23 at them. 

24 On Friday, August 4, I met with David Neish and 

25 Carol Hoffman, and basically they wanted me to go into what 
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1 my concerns were, and I talked about the need for adequate 

2 monitoring, to determine what actually occurred, with respect 

3 to sedimentation, erosion, pollutants and sand loss, and that 

4 if monitoring showed a problem there needed to be a 

5 processing place to deal with it, and that I said that I had 

6 concerns and wanted to make sure that State Parks was going 

7 to -- that what they were asking for seemed to be included. 

8 On later that day, at 1:00 o'clock, I had a series 

9 of phone calls -- I don't know how to summarize them from 

10 Madelyn Glickfeld, and Susan Jordan, and in a way I was sort 

11 of in the middle. Madelyn called about asking if I had 

12 received a copy of State Parks letter. I said I hadn't. She 

13 said she would get it to me. 

14 Susan called and talked about the project draining 

15 

16 

directly into the box culvert, and through the box culvert 

and into the ocean. 

17 And, then when I called Madelyn back to tell her 

18 that I had received the FAX I talked to her about what susan 

19 had said. Later on that day, I told the two of them to talk 

20 to each other. But, Madelyn also gave me the name of a 

21 Richard Rozelle from State Parks, whom she asked me to call, 

22 and talk with. 

23 Then, on the morning of the 5th, I. spoke -- first 

24 I received a FAX from Mr. Rozelle, a copy of which is 

25 included in my packet, which listed concerns about sand 
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1 replenishment, mass grading, low flow diversion, drain packs, 

2 detention basins, and the master asso~iation agreement. And, 

3 we basically -- then, I received a phone -- I called Richard 

4 Rozelle, and I spoke with Richard Rozelle and Dave Pryor, and 

5 we basically went over what was in the memo. 

6 Then, 6:00 o'clock in the evening, on the 8th 

7 which is what? Tuesday night? susan Jordan called me, and 

8 she gave me a little bit of information regarding discharge, 

9 an inadequate map, and we talked about the flood control 

10 versus filtration, and where the water might or might not be 

11 going to. 

12 Then, on the morning of the 9th, at 8:00 o'clock, 

13 I was with the same meeting that Commiss~oner Reilly was, and 

14 obviously we talked all of the same things. 
15 And, then, let's see, at 4:00 o'clock yesterday, I • 

16 met with David Neish, and Carol Hoffman, and I had promised 

17 them that I would let them k~ow what my concerns were, and 

18 that I had typed up what those concerns and questions were, 

19 copy of which is sitting over on the table, and we reviewed 

20 those. 

21 And, then last night, again at 10:30 p.m. Madelyn 

22 called and she wanted to ask me about what State Parks had 

23 said to me, and then she said that State Parks had worked out 

24 its issues with the Irvine Company. 

25 Commissioner Nava. 
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1 COMMISSIONER NAVA: On August 3rd, in Santa 

2 Barbara, I had a meeting with David Neish. We discussed, in 

3 general, the applicant's proposal, efforts that had been made 

4 to reduce the runoff and sedimentation, and he provided me 

5 with some material that has also been provided to the other 

6 members of the Commission. 

7 On August 7th, in Huntington Beach, I met during 

8 lunch with Garry Brown. Garry Brown made reference to water 

9 quality issues, sedimentation, the area of special biological 

10 significance. 

11 On August 8th, I visited the site with Jack Gregg, 

12 Jaime Kooser. Also present were Garry Brown, Laura Davick, 

13 and Kimberly Lewand. During the course of that site visit, 

14 there was an examination, or inspection, of the various 

15 locations where there is runoff is -- well, where runoff is 

16 coming through various pipes. 

17 on August 9th, in Huntington Beach, I met with 

18 Garry Brown, Kimberly Leward. Laura Davick was present for a 

19 brief period of time and left. We, again, discussed issues 

20 having to do with sedimentation, runoff, and water quality. 

21 COMMISSIONER WOOLLEY: Let's see, previous to this 

22 month, I had two meetings with representatives of Irvine in 

23 my office in Eureka, and those ex-partes are on file. 

24 Upon arriving here at the meeting, I met 

25 yesterday, and I have also filed that, as well, but, I met 
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1 yesterday with Susan Jordan and Laura Davick -- I believe is 

2 the pronunciation? or Davick? 

3 And, then this morning, I met with, again, Dave 

4 Neish, Carol Hoffman, and Bill Boyd I believe is the last 

5 name -- of Irvine, and in each case we discussed water 

6 quality, sand replenishment issues, the culverts, and also 

7 monitoring, and the transfer of responsibilities of the 

8 project to individual homes and homeowners association. 

9 COMMISSIONER DESSER: Being out of the state for 

10 several weeks leading up to this hearing, I was spared the 

11 voluminous meetings that my Commissioners had. 

12 

13 

14 

15 

Nevertheless, the persistent Ms. Jordan, and Ms. 

Davick, nailed me for lunch yesterday, where we talked about 

the history of the project, drainage concerns, their concerns 

about the adequacy of Condition No. 6, with regards to sand 

16 replenishment, and coastal access issues. 

17 on projects, in fairness, I usually meet with all 

18 sides. To my knowledge neither Mr. Neish nor Ms. Hoffman 

19 have ever made any attempt to meet with me. 

20 CHAIR WAN: Commissioner Nichols? 

21 COMMISSIONER NICHOLS: All of my meetings, and 

22 scheduled phone conversations are public, because I keep a 

23 public calendar, so I didn't bring a copy of it with me. 

24 But, just to summarize, I believe I have had two 

25 conversations with representatives of the Irvine Company, one 
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1 sometime ago, perhaps a couple of weeks ago, just after they 

2 had completed all of the water quality studies, and had made 

3 the changes that they were proposing to make. 

4 And, then a telephone conversation yesterday about 

5 the additional changes that had been negotiated. I have had 

6 a number of conversations over the months, none in any great 

7 depth, with Susan Jordan, and others who have raised many 

8 concerns about water quality, and impact on the parks. Of 

9 course, I talk regularly with our State Parks staff, and 

10 leadership in Sacramento. 

11 The only other conversation that I have had that 

12 doesn't track with what everybody else may have had, is that 

13 I had a conversation yesterday with Terry Tamminon, who I 

14 believe has been involved as a litigant on this project, 

15 

16 

along with the Orange County Coast Keeper, who urged that we 

delay action on the permit, so that they could continue 

17 negotiating with the company to try to get further conces-

18 sions and changes on the project. 

19 CHAIR WAN: That completes ex-parte declarations. 

20 I have had a request by -- I hate to do this, but 

21 I have had a request by a number of Commissioners for a five-

22 minute bio-break before we go into all of the testimony, so 

23 we are going to take a five-minute break. 

24 COMMISSIONER DANIELS: Madam Chair, would you want 

25 to remind the members of the audience that since we have done 
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1 our ex-partes, we probably shouldn't talk to anybody at this • 2 point. 

3 CHAIR WAN: Yes, please, I agree with that, please 

4 no one come up to us. We have done our ex-parties. If you 

5 say anything to us, we have to start this process over again. 

6 [ Recess ] 

7 CHAIR WAN: Okay, before we get started, I have 

8 been asked by our Court Reporter to made a statement for the 

9 record that Commissioner Kruer is not here, and will not be 

10 present for the hearing. 

11 With that, I will open the public comment, with 

12 Andi Culbertson from the Irvine Company, and you will have 15 

13 minutes, including your rebuttal time. 

MS. CULBERTSON: Thank you, Madam Chairman, good 14 

15 

16 

morning. ~ 

CHAIR WAN: Yes, I have been asked, do you want a 

17 warning? at what point? how many minutes? 

18 MS. CULBERTSON: I have brief opening remarks, 

19 Madam Chairman, and I will be reserving the rest of my time 

20 for response to comments, and a comment by the executive 

21 vice-president of the Irvine Company. 

22 

23 

CHAIR WAN: Okay, that is fine. 

MS. CULBERTSON: Thank you, Madam Chair. 

24 Good morning Madam Chairman and Commissioner, my 

25 name is Andi Culbertson, representing the Irvine Company, the 
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1 applicant in this appeal and de novo permit process. I guess 

2 I am going to take the lead from Ms. Lee this morning by 

3 beginning with a brief, but hopefully, thoughtful expression 

4 of gratitude on behalf of myself and Irvine Company, entirely 

5 to staff. I won't be able to name them, because of my time 

6 constraints, as thoroughly as Ms. Lee did, but I would 

7 especially like to thank them all for their fair and 

8 professional conduct throughout this project. And, also, 

9 especially note Ms. Teresa Henry, and Executive Director 

10 Peter Douglas for their thoughts and guidance. 

11 We are pleased to be here, after over one year of 

12 study and discussion concerning the appeal project. We are 

13 hopefully at the end of a long and thorough process on a 
-

14 project which is the last segment of a residential develop-

15 ment in the 9000-acre Newport Coast Local Coastal Program. 

16 We have been implementing this LCP for the last 14 

17 years, including the dedication of over 5000 acres of open 

18 space, and recreational lands for public use. We have 

19 corrected the issues which precipitated the appeal, as your 

20 staff noted, and we appreciate your staff's concurrence in 

21 that conclusion. 

22 The principal difference between the project at 

23 the time of appeal, and now, is the elimination of the Muddy 

24 Canyon detention basin, in favor of incorporating the 

25 detention function required by the LCP within the development 
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1 area. 

2 The redesign necessitated extensive reanalysis of 

3 the project to assure consistency with the LCP. Your staff 

4 has already made a thorough and convincing staff report on 

5 these changes, and the scientific studies which support them, 

6 and I will not repeat that information. 

7 But, we believe there are two aspects of this 

8 project that are unparalleled in your Commission's consider-

S ation of issues, and we want to take a moment to highlight 

10 them for you. First, even though the Irvine Company 

11 impaneled its own extensive team of respected experts, all of 

12 whom are here today, we also retained additional second-

13 party reviewers to insure the quality and accuracy of the 

l4 

15 

assessment. This book that I am holding, consists only of 

the abstracts and credentials of the experts that we 

16 impaneled for this effort. 

17 Nonetheless, your Executive Director retained a 

18 renown third-party expert to review our work, at the 

19 direction of Coastal Commission staff, and at our expense. 

20 We believe that the result of this effort is a review of 

21 matchless quality, in which we can all have confidence. 

22 Secondly, the report incorporates a water quality 

23 enhancement program of exceptional dimension." For the appeal 

24 area, and for areas outside of the appeal area, which are in 

25 most cases either already built, or under construction, this 
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1 program consists of a combination of proven measures, and 

2 emerging technologies, in a treatment train of feasible best 

3 management practices to assure redundant belt and suspenders 

4 protection. 

5 It is significant to note that what sets this 

6 program apart from others that you have previously approved, 

7 is that we have modeled, actually modeled, every single BMP 

8 and development aspect of this project, in order to assure 

9 that we will meet the high standards that your Commission 

10 expects. 

11 This program has been thoroughly reviewed by your 

12 staff, and by an eminent academic professional from UCLA 

13 commissioned by the State Department of Parks an~ Recreation. 

14 

15 

He characterized the program as state-of-the-art. We believe 

that there can be no question that this program represents 

16 the most significant water quality commitment ever presented 

17 to your Commission. 

18 Despite all of the efforts to seriously consider 

19 and address legitimate concerns with this project, we know 

20 that today you will hear opposition testimony. We believe 

21 that many of the concerns you will hear today are best based 

22 on theory and conjecture, not on the type of detailed, site 

23 specific, technical and professional analysis that has been 

24 conducted on this project by the Irvine Company, by Commis-

25 sion staff, and the independent third-party reviewer . 
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2 

We also believe that the issues raised, regardless 

of their legitimacy are not germane to this appeal. They 

3 involve concerns related to developments either outside of 

4 the appeal area, or we believe beyond the jurisdiction of 

5 this Commission. 

6 It is established that matters that are related to 

7 the LCP, or Coastal Act, are germane before this Commission, 

8 but matters that are not should not be given weight in this 

9 deliberation. It is important to bear in mind that after 

10 certification of an LCP -- and we have here our certified LCP 

11 -- the appropriate standard of review under state law is 

12 limited to determining whether the requirements of the LCP 

13 have been met, regardless of whether if presented now to your 

14 Commission, this LCP would have been approve differently. 

15 

16 

State law prevents reaching back to alter what has already 

become a document of significant reliance for the property 

17 owner, the County of Orange, and public and private parties, 

18 alike. 

19 We concur in the staff recommendation. We accept 

20 the conditions as presented in your staff report addendum. 

21 We ask for your support of staff's recommendation in the 

22 amended conditions. 

23 We have an additional change to Conditions 7 and 

24 8, involving phasing, that we understanding is being worked 

25 out by staff, and I would like to -- I have been told it will 

.·""'""• 
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1 be worked out -- and I would like to return to the podium to 

2 indicate the company's acceptance of that condition change, 

3 and we support the changes that you will hear shortly from 

4 the State Department of Parks and Recreation. We accept 

5 those changes, as well. 

6 We remain available for questions, and we would 

7 like to reserve our remaining time for response to comments. 

8 I will be happy to take Commission questions. 

9 Thank you, Madam Chairman. 

10 CHAIR WAN: Can you tell me how much time is 

11 remaining? 

12 

13 

14 

15 

16 

DEPUTY DIRECTOR LEE: Nine minutes. 

CHAIR WAN: Okay, thank you. 

Tom Mathews, from the County of Orange, you have 

three minutes. 

MR. MATHEWS: Thank you, Madam Chair, 

39 

17 Commissioners. My name is Tom Mathews. I am director of the 

18 County of Orange Planning and Development Services Depart-

19 ment. 

20 Madam Chair and Commissioners, I would like to 

21 read into the record a letter from Supervisor Thomas W. 

22 Wilson, Supervisor of the 5th Supervisorial District for the 

23 County of Orange. The letter is dated August· 1, 2000, is 

24 addressed to the chairman, Ms. Wan: 

25 nAs 5th District supervisor, I represent 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the Newport coast on the Orange County 

Board of Supervisors, and I chair the 

Orange County Coastal Coalition, so I have 

a strong and compelling interest in making 

sure that development along Newport coast 

is sensitive to issues relating to urban 

runoff, water quality, and sediment transport. 

I wish to.state my support for the staff 

recommendations of approval on the Coastal 

Development Permit for phases III-3, and 

IV-4, Crystal Cove, for the Newport Coast 

planned community. The revised plan before 

you today provides an opportunity to use 

multiple techniques to achieve minimum 

impact on our coastal waters, and serves 

to underline the opportunities that are 

available for all development. As the 

appeal is resolved, we will continue our 

careful analysis, review, and processing 

of Newport coast applications, and I will 

monitor the progress and success of this 

program with personal interest. 

Thank you for considering my remarks, 

Sincerely, Thomas w. Wilson, Supervisor, 

5th Supervisorial District." 
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1 Madam Chairman, I would like to present this to 

2 the clerk, and I would also -- Madam Chairman, I would also 

3 like to reference my letter, dated July 14, 2000 to Teresa 

4 Henry, in which we indicate the fact that the staff of the 

5 County of orange Planning and Development services Department 

6 has reviewed the submittal by the Irvine Company, concur with 

7 its recommendations, and support your staff recommendation 

8 for approval, including the Special Conditions that have read 

9 and referenced to the record. 

10 Lastly, Madam Chairman, I would like to reference 

11 the last piece of correspondence from myself to Ms. Henry. 

12 It is date August 7, and I would like to read it into the 

13 record, because I know it is late, and it has probably not 

14 been able to be copied to each one of the Commissioners, and 

15 certainly the public has not had an opportunity to see this 

16 letter. 

17 It is addressed to Ms. Teresa Henry. It is dated 

18 August 7. It reads as follows: 

19 

20 

21 

22 

23 

24 

25 

"It is my understanding that the Coastal 

Commission staff is considering a request 

by the Irvine Company to modify Special 

Conditions of approval in order to 

facilitate a sequence of grading. 

Please be advised that my office will 

work closely with your office to insure 
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2 

3 

4 

5 

6 

7 

that the terms of the issued CDP, and 

its Special Conditions are, in fact, met. 

Specifically, I will not issue a grading 

permit within the appeal area of this 

project until such time as I have in my 

possession the Executive Director's check

off on the plan. Please contact me if I 

8 may answer questions regarding this matter." 

9 Madam Chairman, I would like to hand this to the 

10 clerk, so that it is a matter of the record. 

11 CHAIR WAN: That is fine. 

12 MR. MATHEWS: Madam Chairman, that concludes my 

13 remarks. I will be in the audience in the event the 

14 Commission has any questions of the County of orange. 

15 CHAIR WAN: Thank you. 

16 Mike Tope, followed by Madelyn Glickfeld. 

17 Welcome, Mr. Tope, you have 2 minutes -- no, no, 

18 it doesn't start until you are there, and staff starts the 

19 timer. We are pretty good, also, about stopping the timer 

20 when people take time to set up equipment; or hand things to 

21 the staff, here. we don't take that from your time, so you 

22 have 2 minutes, once you introduce yourself. 

23 

24 

MR. TOPE: Okay, ready, set go. 

Good morning, Commissioners, Madam Chair, my name 

25 is Mike Tope. I am the district superintendent for the 
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1 Orange coast district, California State Parks. I oversee 

2 five large state beaches in the County of orange, and then a 

3 small portion in the County of San Diego, and we service, 

4- approximately, 8 to 9 million people at those beaches. 

5 One of our jewels is Crystal Cove State Park, and 

6 we have been very concerned throughout the development of 

7 these plans, about the protection of the park. 

8 We want to thank all of the concerned citizens, 

9 all of the staff of the Coastal Commission, staff of the 

10 Irvine Company, our own staff, all of the hard work and 

11 effort that has gone into make sure that this park is going 

12 to be protected for future generations. 

13 We indicated in our report to staff that there 

14 were four outstanding issues that we were still very much 

15 

16 

concerned about, our consultants were concerned about, our 

inhouse staff are concerned about. We have met with the 

17 Irvine Company in lengthy discussions to try to work those 

18 out, and we think we did that last night about 8:00 o'clock. 

43 

19 You have a copy of those concerns, and issues, that have been 

20 made part of the record here. We would like to see that 

21 incorporated in the permit. We would like you to look at 

22 that, and approve that as part of this permit. 

23 Madelyn Glickfeld will also be ava-ilable here to 

24 answer any questions regarding those item. Rich Rozelle, of 

25 our staff, is also here to answer any of your questions . 
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1 We feel that our concerns have been met. We think ~ 
2 this park will be protected for the future, and we do believe 

3 that the bar on water quality has been raised. We would ask 

4 that any future developments near the coast, especially in 

5 Orange County where we are experiencing a lot of water 

6 quality issues, that these items that have been developed in 

7 this process, be incorporated into any other developments on 

8 the coast. 

9 Thank you. 

10 CHAIR WAN: Madelyn Glickfeld, you have two 

11 minutes. 

12 MS. GLICKFELD: You know, many chairmen have 

13 dreamed of being able to say that to me. 

14 

15 

16 

CHAIR WAN: I attempted to make the comment, 

myself, but I thought I would let you do it. 

MS. GLICKFELD: Right, right, and there was one 

17 that tried to turn my microphone off, so. 

18 So, my name is Madelyn Glickfeld. I am at the 

19 UCLA Institute of the Environment, along with Michael 

20 Stenstrom, and we have been consulting with State Parks on 

21 this issue. 

22 Last night, we came to agreement with the -- we 

23 have a letter that is in your addendum, that was sent to each 

24 individual Commissioner, and alternates. The letter has 

25 several addendum to it. One of the addendum is on page 18 of 
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1 Exhibit 46. It is a letter to Tim LaFrdnke, from Dan 

2 Hedigan, senior vice President and general counsel of the 

3 Irvine Company. 

4 It represents, I think, a really innovative 

5 historic agreement as to one of the main questions that we 

6 were concerns about, which is when the Irvine Company is 

7 finished with their construction, and have sold their last 

8 building, and their last lot, who is going to take care of 

9 the storm water system? 

10 And, this agreement sets the ground work for 

11 either a private association -- a single association, rather 

12 than the multiple associations in earlier phases, it earmarks 

13 money, it requires the private group to turn it over to any 

14 new city that annexes this area, if they so wish-to do so, 

15 

16 

and we feel that it should be used as an example for other 

projects. 

17 We are asking -- it has not yet been incorporated 

18 by your staff, but we would like to have this letter 

19 incorporated as part of the project description, and as part 

20 of the findings, as to why this project meets the coastal 

21 non-point source program, and the Coastal Act. 

22 So, that is in addition as to what is in this 

23 handout that has been handed out to you. We have asked for 

24 changes based on Dr. Stenstrum•s recommendations for that the 

25 temporary pre-rainy season BMPs include phys.ical debris 
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1 basins, as opposed to what are called non-structural things. 

2 And, on page 2 of that handout, you see the 

3 changes that we asked for, and those are ones we agreed to. 

4 There are also changes on page 3 of the handout, to the 

5 Irvine sand replenishment program. We believe that the 

6 probabilities of --

7 EXECUTIVE DIRECTOR DOUGLAS: Madam Chair, the time 

8 has expired. 

9 

10 

11 

12 

CHAIR WAN: Your two minutes are up. 

MS. GLICKFELD: My time has expired. 

CHAIR WAN: Yes. 

MS. GLICKFELD: Okay, we have no other additions. 

13 We would just ask that all of these changes be incorporated 

14 

15 

by the Commission, or by the staff. 

CHAIR WAN: Thank you. 

16 With that, I will call for the members of the 

17 group that have the organized presentation, the Orange coast 

18 Keeper, and League for Coastal Protection. You have a 3-

19 minute video to show, and then you have 15 minutes fo.r your 

20 presentation. 

21 MS . JORDAN: Thank you very much. 

22 CHAIR WAN: Let's wait to get this setup. When 

23 you are ready, let us know. 

24 [ Pause in proceedings. 1 

25 CHAIR WAN: Do you want to tell us what is going 

• 
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on with the video? 

[ Pause in proceedings. l 

EXECUTIVE DIRECTOR DOUGLAS: You can hold the mike 

up there. 

[ Video Presentation ] 

EXECUTIVE DIRECTOR DOUGLAS: Their three minutes 

are over. 

CHAIR WAN: Okay, your three minutes are up for 

the video. 

MS. JORDAN: Thank you, very much. 

CHAIR WAN: Okay. 

Then you can reset the clock. 

EXECUTIVE DIRECTOR DOUGLAS: I am sor~y, Madam 

Chair. I didn't realize. It was three minutes and 15 

seconds. 

MS. JORDAN: Well, we won't waste anymore time. 

As you know, Crystal Cove is a very remarkable 

place. It is a State Park. Its waters are designated as an 

area of special biological significance, and it is an oasis 

of open space in a stretch of Orange County coastline that is 

really characterized mostly by gated communities that 

effectively limit, severely limit public access. Public 

access is a critical issue for this park, and we are hoping 

that its potential will be realized within the next five to 

ten years . 
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1 I am ve.ry glad that State Parks feels that they 

2 have achieved some of the goals that they had set for them-

3 selves, even if it did come late last night, and we are not 

4 really privy to what those are, but from our perspective 

5 there are still several points of major contention, disagree-

s ment, and consistency. 

7 [ Overhead Presentation ] 

8 The first area of inconsistency relates to whether 

9 or not there are any direct discharges from this project 

10 permit appeal area, into the ASBS. This is the 30-inch CMP 

11 that empties on by the car bridge in between the cottages. 

12 Next one please. 

13 

14 

15 

The Irvine Company says that this is not a direct 

discharge to the ASBS, and we disagree. We feel that its 

proximity to the shoreline, especially in a storm event, 

16 constitutes a direct discharge. 

17 [ General Discussion ] 

18 

19 three --

20 

21 

COMMISSIONER DESSBR: Stay closer, where does that 

CHAIR WAN: Right there. 

COMMISSIONER DESSER: Okay, I see it. 

22 MS. JORDAN: Okay, sorry. 

23 They will tell you -- and this is for us an 

24 extremely important point -- that all of the flows are 

25 treated. 

• 
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1 The letter from Latham and Watkins, that I don't 

2 know if you got a chance to review it, that was addressed, 

3 regarding the Coast Keeper's concerns, talked about all of 

4 the flows were treated, and they talked about beach town, and 

5 how that was all treated. 

6 Well, I am going to tell you, and I am going to 

7 show you, that it is not all treated, okay. First of all, Bl 

8 -- can you point to it on your side, Bl, up on the top, Bl 

9 that is the arch culvert on the beach. That is not treated. 

10 That has no BMPs. Right below it, the RCP, that is bluff top 

11 culvert, that is further south. That has no treatment, and 

12 no BMPs. 

13 Now, I want you to go down to Los Trances, over to 

14 

15 

where it talks about the additional developed area to Pond 4, 

and the additional area to Pond 5. It is our understanding 

16 that that is the permit appeal flow, that goes through 

17 detention ponds 4 and 5. 

18 As you follow those arrows, you will notice that 

19 they do not receive any treatment. They go into a detention 

20 basin that is flood control only. They then say -- so it is 

21 our contention that these flows are not treated, and if you 

22 look carefully in the back of the consultants' reports, 

23 particularly in Strecker, where they talk about what has been 

24 removed, you will see that Los Trancos is really, 

25 essentially, getting very little treatment. The most 
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1 treatment is happening at Muddy Canyon. • 2 The third point for us is that they assure you 

3 that no flows from the permit appeal area 

4 Next one. 

5 -- are going through -- whoops, sorry. We are 

6 having a little -- sorry, I apologize, it is not the right 

7 order. Here it is. 

8 They assure you that the flows from the permit 

9 appeal area are not going through the box culvert. This is a 

10 really important point, because the box culvert is a direct 

11 discharge to the ASBS. It is, essentially, a violation of 

12 the Ocean Plan. We saw language in one of the consultant's 

13 reports that made it unclear where the discharge from the 

14 permit appeal was going. 

15 

16 

So, we spoke with your staff, and we asked them to • 

clarify for us where it was going, and walk them through the 

17 map, which they clearly had never read, the narrative, and 

18 looked at the map at the same time. That was last Friday. 

19 After I spoke to Jack Gregg, we got clarifying 

20 language from Andi Culbertson later that day, August 4, so 

21 here is the April language that we questioned. August 4, we 

22 get this clarification, which tells us it is now coming under 

23 the 30-inch CMP -- which by the way is between Pacific Coast 

24 Highway and the ocean, which we feel is a Coastal Act juris-

25 dictional review, okay -- well, then we questioned the 
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1 30-inch CMP, how can we be sure about that? Well, what we 

2 got August 8 was something new. I apologize for the "A" 

3 being in the wrong place, but now they tell is that part of 

4 it is coming out of the 30-inch CMP, and the rest of it is 

5 coming out a 48 RCP right behind the public access tunnel. 

6 What this tells us is that we are not really sure 

7 where it is all going. When we ask for a map, there is no 

8 map. There is no clear map that connects the dots from the 

9 top to the bottom to the culverts. Now, if any of that 

10 permit appeal flow is going through the box culvert, which 

11 they say is not in your jurisdiction, it becomes your juris-

12 diction. It is an extremely important point that we do not 

13 feel has been satisfied. 

14 The last point I want to talk about is the public 

15 

16 

access tunnel. Nobody has addressed the impacts on public 

access from putting flow through this tunnel. This tunnel 

17 doesn't only get flow from the permit appeal area, but they 

18 don't really outline for you all of the flow that goes into 

19 this arched tunnel. 

20 Not only that, it gets the golf course flow, for 

51 

21 which the company has been fined, the Marriott Hotel just got 

22 fined for dumping into this creek which goes out this tunnel. 

23 And, the funny thing about this tunnel, we have kind of a 

24 joke about it, is it a public access tunnel? is it a flood 

25 control? or is it mitigation for the widening of PCH? The 
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1 fact of the matter is, is that it all three. 

2 This is pulled out of the 1994 legislative report 

3 that was prepared for the anticipated plan to put the resort 

4 hotel in Crystal Cove State Park, and what you find is that 

5 as mitigation for the widening of PCH, and the impacts that 

6 that widening had on the State Park, the State Parks system 

7 was able to negotiate with Irvine, and for mitigation get 

8 several different improvements. One of those improvements 

9 was Los Trancos pedestrian undercrossing extension. The same 

10 extension that you saw the water running through. 

11 It is very important, because it is the only level 

12 access to Crystal Cove State Park Beach. Everything else is 

13 a steep ramp, and the only other level access is in the 

14 

15 

mobile home park that the public won•t have access to for at 

least five to ten years. 

16 These are our major pieces that we do not feel 

17 have been resolved, that we feel need to be resolved, before 

18 you can effectively make a decision about this project. 

19 Thank you, and we will go next to Garry Brown, of 

20 the Coast Keeper. 

21 MR. BROWN: Thank you, good morning Chairman Wan, 

22 and members of the Commission, my name is Garry Brown, Orange 

23 County Coast Keeper. 

24 I, too, like everyone, would like to -- this has 

25 been a long year. And, for an organization like ours, I know 
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1 what a strain it has been on us, and I know on your staff, 

2 and limited staff, and I also give my sincere thank you for 

3 the effort and the times you have responded to us and tried 

4 to educate us along this process. 

5 I am also, I am delighted, too, to hear this 

6 morning that there is an agreement with State Parks, because 

7 certainly that has been an issue all along, and I am 

8 delighted that that has happened. And, certainly, since last 

9 January there have been a lot of positive things that have 

10 happened. I would be remiss to say this isn't a better 

11 project than it was last January; however, we have some 

12 concerns, and some of our concerns at that point are still 

13 valid today. 
' 

14 I think we have all heard the terms ASBS, and 

15 marine preserve, and marine refuge. We know where that body 

16 of water is. Some people call it a jewel. It is a special 

17 place, whatever. It has another designation, though, and 

18 

19 

that is probably the last part of the 42-mile coast line of 

Orange County that we haven't screwed up, that we haven't 

20 impaired, that is not polluted. It is the last part. 

21 And, go back to the discussions you had yesterday, 

22 in your water quality workshop, then apply some of the 

23 discussion there to our concerns today. 

24 And, as an environmental organization, our goals 

25 and our mission is so simple some people have trouble under-
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1 standing it. It is just to protect the marine habitat, and • 2 to stop pollution of the water, and our whole goal is water 

3 quality. And, so that is why we have been here this year, 

4 and that is why we have been throughout this process, and at 

5 great expense to us, to try ta be up here, and try to bring 

6 in solutions, try to bring in other solutions, that we feel 

7 would be -- some points better than what is before you today. 

8 Ten months ago we were concerned about the ASBS, 

9 and concerned -- in the ten months, that we have, since last 

10 october, when this was first heard in Oceanside, there have 

11 been violations, there have been discharged, there have been 

12 penalties. A year ago, you were being told that from 

13 monitoring studies, the golf course was the perfect develop-

14 ment, therefore, with the same monitoring studies, and the 

15 same techniques, this project will be a perfect develop- • 16 ment, too. 

17 While you were being told that, there were 16 

18 million gallons of water being illegally released into the 

19 ASBS. And, of course, you have seen the documentation of the 

20 fine, and enforcement action on that. 

21 EXECUTIVE DIRECTOR DOUGLAS: You have five minutes 

22 left, for you. 

23 MR. BROWN: The letter you got from Latham and 

24 Watkins, the other day, that was hand carried to you, I can 

25 tell you after reading it, if everything in that were true, 
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1 we would open a bottle of champagne and celebrate. Our 

2 problem is we don't believe it. And, after the last 10 

3 months, there is nothing to make us believe that there is not 

4 going to be problems, that there is not going to be 

5 incidents, that there is not going to be a degradation, and 

6 pollution of the ASBS. 

7 We have had a concern from the very beginning with 

8 the decisions and the positions that the Regional Water 

9 Quality Control Board took. In order to prove in this case, 

10 that there is not direct discharges, they have also proved 

11 that there are also direct discharges, from the already 

12 approved area. They are approved, and we understand the 

13 legality of that. It doesn't make it right. It doesn't make 

14 

15 

it legal. And, the Regional Board failed, in our opinion, to 

do its job. 

16 The other area that we are concerned with, is that 

17 this project has not been -- the plan before you now, the 

18 drainage plan, after a request and public testimony, after 

19 request in writing, we have been denied from the Regional 

20 Board that they will even reevaluate or re-look at this 

21 drainage plan, just going on the assumption that it must be 

22 better. 

23 So, we feel that one of the most important things 

24 to protect the future, and again keep in mind that the 

25 project you are looking at is a project post-buildout. What 
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is going to happen in the next five years? and the next ten 

years? while the project is being built out? That is of 

3 grave concern to us. 

4 I think the whole area of direct discharges, I 

5 think the only way we can really monitor, and really under-

6 stand is before this whole project begins, is to have on the 

7 table some agreed upon performance criteria that we can all 

8 look at, that we can all agree upon, that we can know, 8 

9 years, 15 years, 20 years down that we can look at it with 

10 agreement, with basic standards, and say, "Is there a 

11 problem?" If there is, "Where is the problem?" 

12 EXECUTIVE DIRECTOR DOUGLAS: You have an 

13 additional speaker, and you have got about 2.5 minutes left. 

14 

15 

MR. BROWN: Oh, okay. 

Okay, so our point is, is we want performance 

16 criteria. We think it is necessary. And, we also very much 

S6 

17 believe that a better mechanism than a homeowners association 

18 has got to be in place to monitor this, and to fix problems 

19 that arise. 

20 

21 

Thank you. 

MS. LEWAND: Good morning, my name is Kim Lewand, 

22 and I am also here on behalf of the Orange County Coast 

23 Keeper. I also would like to thank staff for. their·careful 

24 consideration of the project. 

25 You have before you what is, whatever 
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1 acknowledges, a massive development project. Despite its 

2 size, Irvine Company has made an incredible amount of 

3 promises to you. They have told you there will be no 

4 increased volume, or that the increased volume will not cause 

5 erosion, the reduction of peak runoff flow offsets any 

6 potential for increased erosion, notwithstanding the fact 

7 that the volume of runoff will double from this site, as 

8 acknowledged in their own consultants' reports. 

9 They have also told you that water quality control 

10 plan for the project will result in treatment of all project 

11 runoff. Again, through their own consultant's report you can 

12 look at that and confirm the fact that not at all, shall all 

13 of the runoff be treated from this project. 

14 

15 

The proposed project will not alter the natural 

drainages. Again, this is despite the fact that their own 

16 consultants admit that the Los Trancos and Muddy Creeks will 

17 change from ephemeral to perineal streams. 

18 The proposed project will not increase erosion, 

19 will not destabilize stream banks, will not increase peak 

20 flow rates, will not alter existing stream channels, will not 

21 alter the natural drainage courses, and it goes on and on. 

22 All of these promises lead to one incredible conclusion 

23 Irvine would have you believe, this project will have no 

24 impacts. 

25 We believe this site has not been adequately 
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1 designed to protect the ASBS, and Los Trancos and Muddy 

2 Creeks. We believe there will be significant impacts, and we 

3 believe these impacts are inconsistent with the LCP. 

4 We therefore, respectfully, think you should deny 

5 the project's approval, but at a minimum you should hold 

6 Irvine Company to their many promises. To do so, we believe 

7 you should modify the project conditions that are before you 

8 today, and I have handed out -- I believe you have in front 

9 of you -- our proposed modifications to the conditions, 

10 themselves, a few of which I will highlight here, and then if 

11 you have any questions at all please fill free to ask me. 

12 First of all, all runoff must be treated and it 

13 must be treated to an adequate extent. That is, it must be 

14 treated at least to the same extent as the runoff going 

15 

16 

through basin 6, which is receiving the most treatment. 

Many of the basins are receiving little to no treatment. 

17 Second, we strongly believe that the project needs 

18 performance criteria to measure the success or failure of 

19 Irvine's measures. Specifically, we believe the California 

20 Toxic Rule, and the California Oc~an Plan should be 

21 explicitly inserted as performance criteria. 

22 CHAIR WAN: I am sorry, but your time is up, so 

23 you will have to wind up. 

24 MS. LEWAND: I think the last thing I would just 

25 like to mention, is that we believe that there should be a 

• 
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1 monitoring program by an independent consultant. And, with 

2 that, the rest of them are written there for you, and again, 

3 I would be happy to answer any questions. 

4 

5 

6 

CHAIR WAN: Thank you very much. 

MS . LEWAND: Thank you. 

CHAIR WAN: With that, I will call the members of 

7 the public. You have two minutes each. 

8 

9 

10 

Laura Davick. 

MS. DAVICK: Good morning, that is Laura Davick. 

CHAIR WAN: I am sorry, Davick. You have three 

11 speaker slips, so you have six minutes. 

12 MS. DAVICK: Great, thank you. Good morning, 

13 Madam Chair, Commissioners, and staff. I would like to 

59 

14 introduce myself. My name is Laura Davick. I am the founder 

15 

16 

of the Alliance to Rescue Crystal cove. We are a non-profit, 

SOl(c) (3) corporation. I am also a tenant at Crystal Cove 

17 historic district, where I have lived for the last 40 years 

18 of my life. For that reason, I feel I am probably a pretty 

19 good person to speak on the conditions that have existed 

20 there, over the years. 

21 Throughout the history of Los Trancos Creek, it 

22 has always run dry. The only time there was water coming 

23 through Los Trancos was when there was a sto~. That was it. 

24 We used to hold bonfires in Los Trancos Creek, because it was 

25 so protected . 
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1 Also, the box culvert, there was never a discharge ~ 
2 from the box culvert. As children, we used to hide in the 

3 box culvert, and play hide-and-go-seek. So, I am very 

4 familiar with that, as well. 

5 It is the Alliance to Rescue Crystal Cove that has 

6 been responsible for the monitoring of the discharges within 

7 Crystal Cove State Park. We have taken on this responsi-

8 bility officially for the last 12 months. This has included 

9 the documentation by photographs and video, also creating 

10 detailed logs. This has included all storm events, 

11 non-storm, and nuisance flows. This includes a visual 

12 inspection of all discharge or runoff locations within the 

13 · Crystal Cove State Park. 

14 The video that I showed you earlier, documented 
15 two recent incidents that occurred within the State Park. 

16 The first one was on -- I would like to comment, all that 
~ 

17 footage you have seen has been shot in the last two months. 

18 The first incident that you saw was due to a construction 

19 pipe that broke on the project, on June 13. The other 

20 footage, that you didn't see, unfortunately, was the box 

21 culvert incident. 

22 Okay, it has been ARCC that has notified all 

23 officials of all documented discharges. Here· is a summary of 

24 these events. And, I have an overhead. 

25 [ Overhead Presentation ] 

~ 
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1 All right, here you have the four notable 

2 documented discharges that have occurred. First/ the 

3 chlorine spill at Crystal Cove 1 which was equivalent to 3500 

4 gallons of chlorinated water. 

5 Second, the golf course, the fines for the dis-

6 charges of eight unauthorized discharges, 16 million gallons 

7 of recycled water, between the period of August 1999 and 

8 January 2000. 

9 Third, is the item from the video that I showed 

10 you earlier, which was the waterline break from Crystal Cove 

11 State Park. This incident occurred on Tuesday, June 13, and 

12 at the time reported on this incident was actually 15 

13 minutes; however, we documented the actu~l time of this flow 

14 to be 45 minutes . 

15 Lastly, on the list is a discharge at the box 

16 culvert. This incident occurred on Wednesday, July 12. To 

17 document this, there is a 15-minute video, portions of which 

18 we were unable to show you today. We monitored of this 

19 event, and it began at 7:58 a.m. in the morning, the morning, 

20 they were filming the James Dean movie down at Crystal Cove 

21 State Park Beach. 

22 Through our talk with various people on the 

23 construction site, we were told that this discharge occurred 

24 due to baffles that were not placed within the storm drains 

25 or culverts, and that this occurred when Irvine was washing 
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1 down their streets, quote, unquote. • 2 Many of the discharges that occur at Crystal Cove 

3 occur at all times of night and day, often after midnight, 

4 once even on Christmas Eve. 

5 The monitoring which you impose is a critical 

6 condition for you to impose. Self-reporting simply does not 

7 work. The monitoring today does not work. We would like the 

8 Commission to consider having the Irvine Company install flow 

9 meters, at each of the direct discharge locations within 

10 Crystal Cove State Park. 

11 As I mentioned earlier, one incident was reported 

12 at being 15 minutes, when it was 45 minutes. It is for this 

13 reason I think that flow meters would be a reasonable 

14 condition to impose. 

15 Our questions regarding monitoring is who does it? • 

16 who pays for it? who identifies if negative impacts occur? 

17 what actions take place if negation impacts occur? who then 

18 evaluates the streambeds themselves? 

19 We feel that the Coastal Commission also should 

20 impose conditions for the restoration of the environment, 

.21 should there be impacts. Treatment of the urban runoff, we 

22 feel you should treat it, not divert it. 

23 And, also, in the letter from Latkim and Watkins, 

24 dated August 7, we feel that we have already noticed all of 

25 the things that they are saying in this document will not 
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1 occur; that there has been an increased volume that has 

2 caused erosion; that the water quality control plan for the 

3 project will not result in the treatment of the overall 

4 project; that the proposed project will alter the natural 

5 drainages; the proposed project will increase erosion; 

6 destabilize stream banks; increase peak flow rates; alter 

1 existing stream channels; and alter the natural drainage 

8 course of either Los Trances or Muddy Creek. The reason I 

9 say this so emphatically/ is that because I have seen this 

10 occur already. 

11 Our primary concern here is regarding the public 

12 access to Crystal Cove State Park. The pedestrian tunnel, 

13 for the most part, is impassable, at most occasions 

14 dangerous, and is something that we should all take 

15 seriously, and look at seriously. I think it is a very 

16 serious issue. 

17 Also, the preservation of the marine environment 

18 at Crystal Cove 1 we have witnessed numerous, numerous/ 

19 sediment plumes. One that I recall on March 8, where we had 

20 three-quarters of an inch of rain, and we had a sediment 

21 plume that went out of Muddy Creek 

22 

23 

24 

25 

CHAIR WAN: I am sorry, but your time is up. 

MS. DAVICK: Thank you for your time. 

CHAIR WAN: Thank you. 

Michael Quinn, followed by Robert Wentzel. You 
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have two minutes. 

MR. QUINN: Thank you. My name is Michael Quinn, 

3 and I am a local person who has been surfing, swimming, body 

4 boarding, and just enjoying the ocean at Crystal Cove for 

5 over about 20 years now, and I just wanted to tell you, as 

6 just a general member of the public that as somebody who 

84 

7 lives in Orange County, we have experienced so many troubles, 

a both to the north, and to the south, of this project, with 

9 water quality, beach closures, et cetera. 

10 This proposed development will, in my mind, 

11 definitely reduce the quality of water in the ocean, and I do 

12 not believe that Orange County, or California, can afford to 

13 lose such a valuable resource. 

14 

15 

Just a short little story for you. I used to work 

down at Laguna Beach, lived in Newport Beach, so I use to 

16 drive by there every day. One spring day I noticed offshore 

17 a pod of dolphins, and I always have my bogy board in my car, 

18 so I stopped. I go in the water, and I swim maybe about 10 

19 yards away from where the pod of dolphins was. A male 

20 dolphin, who appeared to be the bull, or sort of the leader 

21 of the pack, came by me, swam in a circular pattern around 

22 me, just out of my touch. A minute later, a female came by. 

23 She swam underneath.me. 

24 

25 

CHAIR WAN: You are going to have to wind up .. 

MR. QUINN: She swam underneath me, and she showed 

• 

• 
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1 me her baby, that had just been born. 

2 Now, are we going to lose this, because of this? 

3 I hope not. 

4 Thank you very much. 

5 CHAIR WAN: Robert Wentzel, followed by Stephen 

6 Miles. 

7 [ No Response ] 

a Stephen Miles, followed by Stella Hiatt. 

9 MR. MILES: Madam Chair, members of the 

10 commission, my name is Stephen Miles. I am general counsel 

11 for the Alliance to Rescue Crystal Cove. 

12 My comments are in furtherance of written 

13 materials submitted to you on Friday, concerning the 

14 application of the California Environmental Quality Act to 

15 this appeal determination. 

16 Before launching into the merits of that position, 

17 I would like to share a goal, basically, of the Alliance at 

18 the present time. Public Resources Code explains that a 

19 substitute environmental document, like this staff report, 

20 must be available for a reasonable time for review and 

21 comment by other public agencies and the general public. 

22 Written materials are encouraged to be submitted to this 

23 Commission five business days before the hearing, we are left 

24 with, basically, a week to try to get a grasp on a very 

25 lengthy document, which I am assured you can empathize with . 
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1 We feel that this is not a reasonable time to give • 2 the public to comment on such a document, especially when a 

3 lengthy addendum hit the street yesterday. As a counter 

4 example CEQA requires, basically, 30 days for review and 

5 comment. 

6 Now, in the course of our articulated six separate 

7 policy grounds justifying our requirements, the public agency 

8 seek and respond to public comments in a reasonable manner, 

9 and they include sharing expertise, disclosing agency 

10 analysis, checking for accuracy, detecting omission, 

11 discovering public concerns, and soliciting counterproposals. 

12 Basically, I think all of these policies are kind 

13 of the things this Commission and the public need, in order 
' 

14 to really analyze the impacts of the substantial changes that 

15 have occurred to this project. ~ 
16 As the Alliance's goal, it is that these policies 

17 be effectuated for the current project modifications, so that 

18 feasible, effective, and enforceable mitigation measures can 

19 be implemented. 

20 Now, the Alliance has briefed their position, with 

21 regard to a subsequent EIR, and I am hoping you would --

22 CHAIR WAN: I am sorry, but your time is up. 

23 MR. MILES : All right, thank you. · 

24 CHAIR WAN: Stella Hiatt, followed by Carol 

25 Larsen. 
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1 [ Pause in proceedings. ] 

2 When I have called your name, and you know you are 

3 going to be coming up next, it would be nice for you to come 

4 up those of you who are speakers in the future -- to come 

5 up and sit in a chair, just to speed things up a little bit. 

6 So, it is Stella Hiatt, followed by Carol Larsen. 

7 MS. HIATT: Good morning. I have been ask to read 

8 a letter, written by Dennis Kelly, because he can't be here, 

9 and Dennis Kelly is a professor at Orange Coast College, 

10 specializing in marine science. 

11 This is a letter written on the 4th of this month, 

12 to Teresa Henry, district manager for the California Coastal 

13 Commission. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"I am writing you in response to the contents 

of the report submitted to your office by 

the Irvine Development Corporation, written 

by Jeffrey Graham, Ph.D. Scripps Institute 

of Oceanography, June 12 of this year, 

titled 'The Status of Marine Fishes and 

Mammals in Waters Near the Irvine Coast 

Marine Life Area of Special Biological 

Significance' and in relation to other 

southern California coastline areas. 

I will confine my comments and response 

to those parts of his report dealing 
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with the coastal bottlenose dolphin, 

population of Orange County, and their 

use of this unique coastal area, and the 

birthing processes which I have observed 

and reported at Crystal Cove State Park. 

I first became involvedw --

CHAIR WAN: You might want to summarize because we 

8 have the letter, and we've read it, and you will use your 

9 time to sort of summarize the important points, might be a 

10 good idea. 

11 [ Pause · in proceedings . ] 

12 If you don't know how to do it, just continue, go 

13 ahead. 

14 

15 

MS. HIATT: Well, if you have it, I see no reason 

in going through this, and taking up your time and mine. 

16 But, in conclusion he has requested that you and 

17 your staff reach the same conclusion that he has. 

18 Thank you. 

19 CHAIR WAN: Thank you. 

20 Carol Larsen, followed by Cindy Combs. 

21 MS. LARSEN: Good morning, and thank you for your 

22 time. 

23 I have spent most of my life, either in or on the 

24 water in the past 20 years in Laguna Beach. I have witnessed 

25 many changes to the socalled progress, and its impact on our 

• 

• 
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2 

coastline, our creeks, and the coastal waters. I have 

noticed first hand that the marine life, in and around 

3 crystal cove, has all but disappeared. Where abalones were 

4 prevalent, there are none. Where kelp beds flourished and 

5 nourished all sea life, there are none. 

6 This all coincides with the accelerated develop-

69 

7 ment of the Pelican Point Golf Course, and the Irvine Company 

8 development, and the water there being allowed to flow 

9 through and divert through Los Trances and Muddy Creeks. 

10 I would like to say, also, that I prepared this 

11 letter for the January meeting, so there have been, as Laura 

12 has documented, multiple cases of water diversion since that 

13 time. 

14 In January of 1995, the water· flow was so great as 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to flow over the motor bridge, and destroy the newly built 

footbridge. During that same time, the hillside below 

Pacific Coast Highway collapsed and heavily damaged the 

infrastructure of several of the houses in the historic 

district. 

At that same time, the water flow was so signifi

cant through the Los Trances Creek pedestrian tunnel you have 

talked about, it was two to three inches deep, and as it 

built up, when it reached the ocean, the path that it cut 

carrying the debris and the water was two to three feet deep, 

and it contaminated and fouled the waters along Crystal Cove . 
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1 I urge you to consider the effects of allowing 

2 this development to go forward, and what the long term, and 

3 

4 

5 

6 

7 

cumulative effects will be on the Los Trances and Muddy 

Creeks, and the once pristine waters of Crystal Cove. 

Thank you for you time. 

CHAIR WAN: Cinda Combs, followed by Inga Black. 

MS. COMBS: Good morning, all, and thank you for 

8 your attention. My name is Cinda Combs. I live at No. 6 

70 

9 Crystal Cove, in the cottage that my grandmother purchased in 

10 1949. My family first came here, the cove, for summer 

11 vacations, when I was eight years old, at the end of World 

12 War II. We stayed at the Donlans, No. 4, and I remember the 

13 blackout curtains still hung in the windows and the glass 

14 door. 

15 All during my childhood, when my brother or I 

16 would get a cut, or scratch, my father would say, "Go in the 

17 ocean, the salt water will clean it, and help it heal fast." 

18 we did, and he was right. 
19 I loved the water. We swam all year round. I 

20 still do, but now it is different. The abalones, the 

21 starfish, and the kelp beds, are all gone. Most other tide 

22 pool animals are much diminished. The dolphins that live 

23 offshore here have been found to have extremely amounts of 

24 toxic chemicals in their tissues. 

25 Los Trancos Creek runs all year long, since they 

• 
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1 put in the golf course, not just after a rain. They say they 

2 use recycled water on the course, and I wonder what is in it 

3 as it comes down the creek? Now, signs have been posted at 

4 the high tide line, right where we swim. They say, "Danger, 

5 contaminated water, may cause illness.• I am glad my father 

6 didn't have to see that. 

7 My friend and I continue to swim every week 

8 anyway, moving a few hundred feet or so from the signs -- I 

9 am sorry. This is very emotional for me. 

10 [ Pause in proceedings. 

11 moving a few hundred feet, or so, from the 

12 signs to near the underwater rocks, even a more visible 

13 danger. We look up at the hills that have been scraped and 

14 

15 

cut, and moved around, and wonder what will happen when the 

rains come, and when the houses and streets come, and whether 

16 the new people at the Crystal Cove Resort will be able to 

17 swim at all? 

18 Is there anything you can do to help make it safe 

19 for swimmers and dolphins? Thank you for any help you can 

20 provide. 

21 CHAIR WAN: Ingrid Black, followed by Pat 

22 McDaniel. 

23 [ No Response 1 

24 Is that Ingrid? 

25 MS. BLACK: It is Irene . 
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3 

CHAIR WAN: Irene. • 

MS. BLACK: I am Irene Black. I have practiced 

law for some 35 years, until my retirement. I would not 

4 responsibly be able to address you, having received the most 

5 relevant and substantive reports, including most especially 

6 the addendum, just about 9:00 o'clock today. They were not 

7 made available to us, and I do not think that this satisfies 

8 the confidence that the public has to have in you. 

9 I would like to cede one minute of my time to 

10 Jeannette Merrilees. 

11 CHAIR WAN: Jeannette Merriman. 

12 MS. MERRILBES: My name is Jeannette Marrilees, 

13 and I am the chair of the Sierra Club Task Force for Crystal 

14 Cove. 

15 I want to compliment Susan Jordan and Garry Brown, • 

16 and the rest of the people who have come forward today. I 

17 think they are right, that we can't leave enforcement to the 

18 Irvine Company, itself, or the county, or the Irvine Ranch 

19 Water District. There has to be some independent review, or 

20 some independent agency set up for this, because the county 

21 doesn't know when the grading is being done, and when other 

22 things are being done, that we read about in the paper every 

23 day. 

24 Also, there is a group that is not here today, the 

25 Friends of the Irvine Coast. They hired an expert, a 
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1 hydrology expert. They are not permitted to tell you what 

2 that expert's opinion was, but I would like to raise a 

3 question: if the 10 percent increase over the existing 

4 drainage is the limit for the runoff, is that 10 percent 

5 

6 

being measured from the land before there was any develop-

1 

8 

9 

10 

ment, or is it being measured from 

before the most recent proposals? 

think, the staff might want to look 

Then, I would say, don't 

Department review from anything. I 

the land as it is now, 

So, that is something, 

into. 

eliminate the Parks 

speak for the people 

11 love Crystal Cove State Park, and want it implemented 

I 

who 

12 according to its general plan, and allow public access to the 

13 entire thing. 

14 

15 

So, we need to protect our park, and turning it 

over for the monitoring to be done by the county, or by the 

16 Irvine Ranch Water District, ain't going to work. 

17 Thank you. 

18 CHAIR WAN: Can you give me your name again? I 

19 can't find a speaker slip for you. 

20 MS. MERRILEES: No, Irene gave me a minute of the 

21 time that she signed up for. My name is Jeannette Merrilees. 

CHAIR WAN: Did you --

MS. MERRILEES: It is M-e-r-r-i-1-e-e-s. 

22 

23 

24 CHAIR WAN: You must fill out a speaker slip and 

25 hand it to the --
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1 

2 

3 

4 

MS. MERRILLEES: I'll do that. 

CHAIR WAN: Questions will be later. 

Okay, Pat McDaniel, followed by Janet Bee. 

MS. MC DANIEL: My name is Pat McDaniel. I am a 

5 taxpayer in the State of California. 

6 I am here because I am concerned about what is 

7 happening up and down the coastline, in hopes that you will 

a listen to the people, and not to large money. 

9 I am relinquishing my time to the Alliance to save 

10 Crystal Cove. 

11 CHAIR WAN: Janet Bee. 

12 MS. BEE: My name is Janet Bee. I have no title, 

13 but I am a concerned individual. 

14 

15 

I would also like to relinquish my remaining time 

to the next individual who would like it. 

16 CHAIR WAN: Larry Porter, followed by Stephanie 

17 Borger. 

18 MR. PORTER: My name is Larry Porter, and I also 

19 would like to relinquish the balance of my time to the 

20 Alliance. 

21 CHAIR WAN: Stephanie Borger, followed by Terry 

22 Stephens . 

23 MS. BARGER: Good morning, my name is Stephanie 

24 Barger, and I am the executive director of Earth Resource 

25 Foundation. I have also been with Surfrider for seven years, 

• 
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1 and we are continually fighting about the runoff that was 

2 coming from the golf course into Crystal Cove. 

3 What I would like to mention today is there are 

4 thousands, and thousands, and thousands, of your citizens 

5 that agree with Laura and Garry and all of us about how 

6 precious Crystal Cove is, and how important it is to make 

7 sure that our developers are doing what they say. 

8 And, we in Orange County have had this problem 

9 where people develop and they don•t do what is required, and 

10 so they just pay the fines. 

11 And, one thing that I would like to stress is if 

12 we are going to have a plan, that we make those fines so 

13 financially devastating to the developers that they do not, 

14 and will not, vary from the plan. And, I think the plan 

15 needs to be redone. 

16 I would also like to talk for our youth. I do a 

17 lot of work for the youth, and I take them to the beaches, 

18 and we pick up all of the pollution, and they see the runoff, 

19 and they see the devastation to the animals, and to what is 

20 left. And, so I just plead with you that .002 acres is very, 

21 very important to our youth. 

22 And, those streams that, you know, might not seem 

23 significant or can be mitigated somewhere els~, that is all 

24 our children have, and that is all we have to give them for 

25 our future . 
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1 So, I just plead with you to make that a priority, 

2 and to know that the general public is counting on you to 

3 uphold the laws, and not just make them a minimum, and not 

4 just meet that minimum, but to find the very best use of that 

5 land. 

6 There is incredible technology out there to save 

7 our environment, and to do things the right way, and I just 

8 ask everyone in this room to take the extra step to do the 

9 research and make sure that we are doing the best thing for 

10 our environment. 

11 Like everybody else, this is a very emotional 

12 issue. You have to go down there. You have to see the 

13 dolphins. You have to see what has happening that there used . 
14 to be just a little trickle, or no trickle, and now there is 

15 just rivers running, and pollution running into it, and the 

16 hills are being devastated, and we need to do it the right 

17 way. 

18 

19 

20 

21 

CHAIR WAN: Your time is up. 

MS. BARGER: Thank you very, very much. 

CHAIR WAN: Terry Stephens, followed by Dani Gold. 

MS. STEPHENS: I would like to give my time to the 

22 Alliance to Rescue Crystal Cove. 

23 CHAIR WAN: I don't have anybody who wants to take 

24 these times. I am setting them aside, but. 

25 Dani Gold, followed by Jane Burzell. 

• 

• 
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10 

11 

12 

13 

• 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

MS. GOLD: I am Dani Gold, with Earth Resource 

Foundation. I am a concerned citizen, as well, and would 

just like to see some part of our coastline saved and 

preserved for our future generations. 

And, I will turn the rest of my time over to 

Crystal Cove. 

77 

MS. JORDAN: Madam Chair, we are unclear about how 

this process works. People are offering to turn over their 

time. My understanding is that if you spoke in the organized 

presentation, you are not allowed to get back up. 

CHAIR WAN: That is correct. 

MS. JORDAN: That's correct. 

Now, for Laura Davick, who spoke outside of the 

organized presentation, people are trying to give her time to 

continue speaking. That is -- I am just trying to clarify it 

CHAIR WAN: Okay, fine. 

MS. JORDAN: -- for the people who are sitting in 

the audience. 

CHAIR WAN: Fine, I understand, okay. 

Dani Gold --

COMMISSIONER DESSER: She just spQke. 

CHAIR WAN:, -- oh, that was her, okay. 

So, I can give it -- they can give their time to 

the Alliance, okay, at the end . 
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Jane Burzell. 

MS. BURZELL: 

I live in Crystal Cove. 

Hello, my name is Jane Burzell, and 

My family has enjoyed our cottage 

4 for over 40 years, and I have seen many changes in Crystal 

5 Cove over my lifetime. 

6 One such change has been in the box, to the box 

7 culvert that empties directly in front of my cottage. As a 

8 youngster, I played in and around the box culvert hundreds of 

9 times, sometimes exploring inside the channel, itself, all 

10 the way across the highway. The channel was usually dry, 

11 except those few days after it rained. The summer was the 

12 best time to explore the culvert, as it was always bone dry. 

13 Now, about 5.5 years ago, my husband and I began 

14 living in our cottage full time. It rained a lot that 

• 

15 spring, and I didn't find it remarkable that the box culvert ~ 
16 had a constant water flow. By summer, I was becoming very 

17 concerned, and the water has never stopped flowing since, 

18 even in the summertime it is constantly flowing. 

19 Sometimes there are unexplained rushes of water 

20 that pour out for no apparent reason, and there is a 

21 permanent pool of stagnant water that is sometimes up to 15 

22 feet across. 

23 For the past five summers the box·culvert has 

24 become a mosquito breeding ground, where we never had 

25 mosquitoes before. It is an eyesore, and frankly the only 

~ 
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1 time I ever see it emptied is during the very high tide, 

2 which is very rare. 

3 The box culvert has continued to be a source of 

4 fascination for the local children, as I see them play around 

5 it constantly, but I am concerned for their health and 

6 safety, as well as for my own family and friends. The foul 

7 water the box culvert produces can't possibly be good for 

8 anyone, or anything. 

9 Thank you. 

10 

11 

CHAIR WAN: Jeff Killen, followed by Sally Martin. 

MR. KILLEN: My name is Jeff Killen. I am going 

12 to read this letter that my dad wrote, he has a masters in 

13 geology, and he has served with IBM for ~0 years, and served 

14 in the Korean War . 

15 I can only read part of the letter, because it is 

16 long, and it was sent to Mrs. Wan on August 24. I'll read a 

17 small portion of it. 

18 "Prior to the completion of Pelican Hill 

19 Golf Course, and adjacent housing develop-

20 menta, Los Trances Creek ran wet during 

21 the rainy season, and dry during the summer 

22 and fall, although water still ran in the 

23 creek, but, underground during many of the 

24 

25 

dry days. From 1954 to about 1987, the 

creek never overflowed its bank, and 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

generally ran clear and clean during the 

wet period. There were no mosquitoes most 

of the time, and the creek was considered 

to be non-polluted. Old timers said, 

'This is the normal situation for Los 

Trances.• Since 1987, the creek character 

and flows have changed. Now, the creek 

flows all year long, with water highly 

polluted, I believe by chemicals and 

fertilizers from the golf course, and 

runoff of the housing developments. 

The creek behind my house is filled with 

green algae most of the year, and mosquitoes 
' 

a good portion of the summer. Twice, March 

20, 1992 and January 1995, the creek has 

overflowed its banks. In March '92 it 

flowed between my house and a storage shed, 

covering my patio with several inches of mud 

and debris, while washing out the bank between 

my house and the stream, and breaking water 

pipes. In January of '95, the stream washed 

out several 1000 cubic yards of material from 

the slope across from my house, almost ·causing 

disruption of the Pacific Coast Highway. 

At the same time, it again destroyed the 
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• 

bank on my side of the stream, undercut 

my house, and destroyed my septic tank 

and water lines as well. These floods 

were aggravated, I believe,. by the action 

of the golf course. When water was released --" 

CHAIR WAN: I am sorry, but your time is up. 

MR. KILLEN: Okay, but if you could look at that 

letter, I would appreciate it. Thank you very much. 

CHAIR WAN: Please assume we have letters, and we 

read them. 

MR. KILLEN: Thank you. 

CHAIR WAN: Sally Martin, followed by Catherine 

Kuehlman . 

MS. MARTIN: Sally Martin, Crystal Cove. No 

current title -- retired, other than that. 

81 

I would kind of like to take us all to a little 

different place. I am emotional, as everyone else is in 

Crystal Cove, having lived there a very long time; however, I 

just want to put in front of the committee a consideration. 

A retired executive in a multi-billion dollar 

company, myself, and you are looking at a project which is 

over a billion dollars -- just consider 600 homes at a 

million dollars each. 

You are dealing with a major project, having major 

ramifications, financially. You are going to hear many 
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1 things. My suggestion is that with everything that you hear, • 

2 there is a time and action calendar that is attached, that 

3 there is a document behind it that will be there for 

4 validation to any commitment that is made, because many 

5 statements can be made in business, but there has to be 

6 something to hold this company to be sure that the future of 

7 Crystal Cove is insured for our general public, and for the 

8 generations of Californians to come. 

9 Thank you. 

10 CHAIR WAN: Catherine Kuehlman, followed by Victor 

11 Leipzig. 

12 MS. KUEHLMAN: Good morning, Commissioners, and 

13 staff. My name is Catherine Kuehlman, and I am here repre-. 
14 senting the Environmental Protection Agency this morning. 
15 This project has made a number of changes, as you • 

16 are all aware, and at this point in time there are only two 

17 components of the project that I would like to address for 

18 EPA this morning. One is water quality, and then the other 

19 is ephemeral drainages. 

20 On water quality, I believe that the Irvine 

21 Company has made a number of changes that will result, I 

22 believe, and I hope, in not further worsening any water 

23 quality conditions in Muddy Creek, and into Crystal Cove. 

24 But, I would vigorously urge the Commission to 

25 accept the staff recommendations for conditioning the permit, 
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20 

21 

because I believe that those conditions that you have put on 

there are appropriate, and will assure that if there are 

problems they can be dealt with, as you will have good 

monitoring data, and we would offer to help review that 

monitoring data, as it becomes available along with the 

regional board. 

Turning to ephemeral drainages, the project still 

includes fill of seven miles of ephemeral streams, some of 

which are considered -- 1.6 are considered to be ESHAs under 

the Coastal Commission definition, and that six percent of 

those ephemeral drainages that are within this project, and 

once the Newport coast is completed, it will be filling 23 

percent of these ephemeral drainages. 

83 

So, that is a pretty large, cumulative impact, and 

I think one of the reasons that this has happened is that in 

the past, both resource managers and regulators have not 

really focused on these ephemeral drainages as a resource 

with their own unique set of functions in the landscape that 

needs special protection. 

And, for example, in putting together the NCCP and 

the HCP, the focus was on upland habitats, and protecting 

22 these ephemeral streams was not a priority. And, I think the 

23 

24 

25 

resource managers in making that decision made that decision 

because they thought that the 404 permit, and there would be 

an analysis --
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1 

2 

3 

4 

5 interrupt . 

CHAIR WAN: You are going to have to wind up. 

MS . KUEHLMAN: Okay. 

I am just going to go 

CHIEF COUNSEL FAUST: Madam Chair, if I might 

84 

6 Given the status of EPA as a separate and indepen-

7 dent federal regulator of some of the impacts of this 

8 project, I would recommend that you grant a little extra 

9 time, as distinct from the private citizen. 

10 CHAIR WAN: That will be fine, for that request, 

. 11 we gave State Parks, who got four minutes, so. 

12 MS. KUEHLMAN: I've got like this much more --

13 CHAIR WAN: Okay, go ahead. . 
14 MS. KUEHLMAN: handwritten. 
15 Just on in developing the habitat conservation 

16 plans, the drainages, I think the protection of these kinds 

17 of drainages were deferred to the 404 program, and for 

18 analysis under the 404(b) (1} guidelines, and that hasn't 

19 happened, actually, with this particular project. 

20 And, so I would urge the Commission to consider 

21 conditioning this permit to have that analysis completed 

22 under the 404(b) (1) guidelines. And, I think it is important 

23 to do for a couple of reasons. One is the impact on some 

24 ESHAs that are in the seven miles, as well as the resource 

25 values of these ephemeral drainages. In fact, there is a 23 

• 

• 
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1 percent cumulative impact on the Newport coast for these 

2 kinds of unique kinds of waterways, and that hasn't been 

3 addressed in the NCCP. 

4 Thank you. 

5 CHAIR WAN: Thank you. 

6 Victor Leipzig, and then it will be followed by 

7 the representative who will take the time that has been 

8 ceded. 

9 MR. LEIPZIG: Good morning, Madam Chair. My name 

10 is Dr. Victor Leipzig, representing today a new organization 

11 called Coast Watch, with its intent of protecting the water 

12 quality of our Orange County coastal waters. 

13 We at Coast Watch would like to lend our voice to 

14 those that you have already heard from the public, other 

15 environmental organizations, and agencies, asking you to do 

16 everything that you can to protect the quality of water off 

17 of Crystal Cove State Park. 

18 In addition to representing the Coast Watch organ-

19 ization, I am a biology educator, and I use Crystal Cove 

20 State Park, and will be joining the park rangers on Saturday 

21 August 26 for a public education docent event there. I would 

22 love to be able to tell the public that I deal with on that 

23 occasion that the Coastal Commission has joined with the 

24 citizens of Orange County in doing everything possible to 

25 protect that wonderful area . 
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1 Coast Watch has, as its primary goal, public 

2 education about the need for us, as homeowners and citizens, 

3 to minimize the amount of pollutants and debris that goes 

4 down the storm drains, but all of the citizens• action in the 

5 world is not going to do the job in protecting our coastal 

6 waterways. The Coastal Commission and the development 

7 community have major responsibilities, too. 

8 We hope that you will see to it to impose the 

9 strongest possible measures to insure that the promises of 

10 the developer, in this case, are in fact fulfilled. 

11 Thank you very much, and if I do have any leftover 

12 time, I would like to allow it ARC. 

13 CHAIR WAN: Laura Davick, are you the one? 

14 Davick, are you the one who is going to ~- would you come up 

15 

16 

17 

here. How much time will you need to complete your 

presentation? 

MS. DAVICK: If I could have, maybe, three 

18 minutes, four minutes, three to four, at the very most 

19 

20 

21 

22 

CHAIR WAN: Okay, we will give you four minutes. 

MS. DAVICK: Thank you. 

CHAIR WAN: Thank you. 

EXECUTIVE DIRECTOR DOUGLAS: Madam Chair, in terms 

23 of the people that gave up their time, is she- taking all of 

24 

25 CHAIR WAN: Yes, she hasn't taken all of it, but 

• 

• 
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2 

she is only going to use four minutes. 

3 have --

4 

5 

EXECUTIVE DIRECTOR DOUGLAS: -- well, that would 

CHAIR WAN: And, that will do it, that's it. 

EXECUTIVE DIRECTOR DOUGLAS: Okay. 

6 Photograph Presentation 1 

7 MS. DAVICK: Thank you very much. 

8 I would like to go over with you this aerial 

9 photograph that Coast Keepers has prepared for us. Here you 

10 can see the overall scope of the project. Up here you have 

11 the appeal area --

12 EXECUTIVE DIRECTOR DOUGLAS: Could you hold the 

13 mike a little bit further away. You are, blowing us out. 

14 

15 

16 her time. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

[ General 

come from 

this. 

MS. DAVICK: Am I talking right on top? 

CHAIR WAN: All right, let's not take this out of 

MS. DAVICK: I am sorry. Is that better? 

COMMISSIONER DESSER: Further. 

MS. DAVICK: Pardon? 

Discussion ] 

CHAIR WAN: I think the sound adjustment should 

over there. I don't think that she can deal with 

MS. DAVICK: Okay, is that better? 

CHAIR WAN: Yes . 
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1 

2 

MS. DAVICK: Okay. 

Here we have on the project. We have the area of 

3 appeal right here, and the lower area that is under 

4 construction. What one of my main concerns is, is that all 

5 of this development that you see above, drains into two 

6 fragile creeks, Los Trancos Creek, and Muddy Creek. 

&8 

7 What we have here is we have an area that has been 

8 piece mealed together. It has gone through no cumulative 

9 impact, or no cumulative analysis. We have the two 18-hole 

10 golf courses. We have the Marriott time share of 1100 units. 

11 We have the Irvine project, and we have commercial sites, as 

12 well, and all of that will be going into the two creeks. 

13 At this point, today, we have five direct 

14 discharge points within Crystal Cove State Parks. Starting 

• 

15 at Pelican Point, coming down to Los Trancos, down to the box • 

16 culvert, down to Muddy creek, and there are a couple of more 

17 that are not formally named, that do exist. All of these 

18 COMMISSIONER NAVA: Madam Chair, if I could 

19 interrupt. 

20 I am watching my Commissioners, and the speaker 

21 standing in front of the illustration. Do you want to move 

22 that out in front of us, so that we can all see it at the 

23 same time, they may lower the level of frustration that I see 

24 some folks experiencing. 

25 MS. DAVICK: I am sorry. 

• 
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1 COMMISSIONER NICHOLS: No, no, we are the ones you 

2 are showing it to. 

3 

4 

MS. DAVICK: I apologize, this is my first time. 

COMMISSIONER DESSER: Stand behind it, then you 

5 won't be 

6 MS. DAVICK: Stand behind it, okay. 

7 So, okay, here we have -- so we have the five 

8 direct discharge points onto Crystal Cove State Park. 

9 COMMISSIONER ESTOLANO: Could you just go through 

10 those one more time, and maybe give her 15 more seconds. The 

11 ones that we couldn't see. 

12 CHAIR WAN: All right, we'll give her an extra 

13 minute, so she can do it for the Commissioners, so they can 

14 understand . 

15 MS. DAVICK: I do apologize. 

16 Okay, the five direct discharge points, we have 

17 Pelican Point up here. We have Los Trancos. And, I would 

18 like to say that at Los Trancos there are three sources of 

19 water: there is the 30-inch CMP, which is directly adjacent 

20 to the car bridge, then we have the Los Trancos tunnel, and 

21 on the inland side of that there is the concrete pipe 

22 draining in, and the natural creek, which is where the golf 

23 course runoff comes in. 

24 Then, we move down to the box culvert, which is a 

25 direct discharge right onto the beach. The box culvert is 
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• 1 where we had an incident recently that there was a large 

2 release of water that came through there. 

3 I, personally, went through this box culvert last 

4 week, and what I saw there surprised me. It opens up to 

5 60-inch storm pipes, with PVC pipes tapping into them, 

6 corrugated pipes, and the like. It is like a little 

7 underground city there, and I thought it was just the box 

8 culvert. It always had been. 

9 Then we move down to Muddy Creek, and -- I may 

10 have mentioned these twice. I am sorry. I got a little --

11 okay. 

12 So, anyway, what our concern is that everything on 

13 this hillside is draining into these two creeks, and into the 

14 ASBS. I know there has been a lot of talk about the 30-inch • 

15 CMP, which we feel is a direct discharge into the ASBS. 

16 Basically, everything runs downhill. So, the argument that 

17 we are not in the appeal area, I feel is unjustified. It is 

18 all coming down hill. It is all coming into Crystal Cove. 

19 The other question about the runoff from the site, 

20 is it being treated? There seems to be some question as to 

21 what treatment consists of? 

22 If the exceedences of water quality standards 

23 occur, construction should be halted, and until corrective 

24 actions have been implemented. Monitoring programs should be 

25 performed by an independent consultant, should be sampled at 
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1 the location of the culverts, and should be sampled for the 

2 full list of EPA toxic and priority pollutants. 

3 Grading should be phased, and not occur during the 

4 winter storm months. The low flow diversion system should 

5 also be utilized for the construction phase of the develop-

s ment, in addition to the post development phase. 

7 The impacts of sediment deposits should be 

8 studied. The low flow diversion should capture all nuisance 

9 flows, regardless of the season. A community facility 

10 district, or expert storm water treatment agency should be 

11 responsible for maintenance of all storm water controls. 

12 I sincerely appreciate this extra time you have 

13 allotted us, and if you have any questions, please feel free 

14 to ask them . 

15 

16 

17 

Thank you. 

CHAIR WAN: Does that conclude your testimony? 

MS. DAVICK: Yes, it does. 

CHAIR WAN: All right. 18 

19 With that, I will return to the applicant. You 

20 have nine minutes for your rebuttal. 

21 Staff --

22 

23 

24 

25 

MS. CULBERTSON: Madam Chairman, may I -

CHAIR WAN: Just a second. 

Staff, can you get the timer. 

Yes, go ahead . 
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1 MS. CULBERTSON: May I have a moment outside of my ~ 
2 time to move some exhibits, so that the 

3 CHAIR WAN: Yes, and that is 

4 MS. CULBERTSON: -- Commission can see them, 

5 please. 

6 CHAIR WAN: -- always the case, please. 

7 [ Display & Presentation ] 

8 MS. CULBERTSON: Madam Chairman, I am putting --

9 no, Ken, would-you bring it up here so the Commission can 

10 see, please. 

11 Madam Chairman -- no, please don't turn the light 

12 out I am putting this exhibit before the Commission, and 

13 the 

14 COMMISSIONER DESSER: Lights up, please. 

15 [ General Discussion J 

16 

17 

MS. CULBERTSON: -- oh, all right, they are slow. 

The exhibits are duplicates. This is the hard 

18 copy, this is the power-point copy. They are the same. 

19 

20 

21 please. 

22 

And, I would like to approach the exhibit. 

CHAIR WAN: Yes, take the microphone with you, 

MS. CULBERTSON: First, Madam Chairman, members of 

23 the commission, it is not often that I need to thank my 

24 opponents for focusing the issues so well, and indicating 

25 that if they receive the answers to these issues, they have 

~ 

~ 
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• 

no problems with their opposition, and so I guess I should 

tell Mr. Brown to start getting that bottle of champagne 

ready. 

93 

Let me explain this issue. First, the tunnel at 

Los Trancos, that is called a pedestrian tunnel, that is a 

misnomer. Let me tell you why. In 1936 that tunnel was 

built, as a storm drain. It was built by Caltrans. It has 

been a storm drain all of its life. When State Parks 

acquired the park, they were the ones who decided to use the 

tunnel as a pedestrian, a dual pedestrian access, and 

improvements were made to light it, and that is about it. It 

is a storm drain. 

Now, this is a map that shows'the appeal area. 

The appeal area consist of the colored areas up here, and 

this area here. This is not the appeal. This is under 

construction, and beyond the appeal. 

The first issue was that the 30-inch CMP will be 

used in an inappropriate way. This is where it is, right 

here, under coast highway. It has it under coast highway. 

It discharges into Los Trancos. This part of the appeal area 

comes via this storm d~ain, and this storm drain, to that 

30-inch CMP, a portion of the flow. The rema~nder of the 

flow from the appeal area goes this way. 

This 3 X 4 box, which is the culvert you have 

heard, the one with the mosquitoes, et cetera, carries no 
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1 appeal area discharge of any kind, none. ~ 
2 This 30-inch CMP discharges into Los Trancos Creek 

3 at a point where it is still in the creek, and the Regional 

4 Water Quality Control Board's, and the State Water Resources 

5 Board's, chief counsel have determined -- and they are the 

6 agency to determine this -- that this is not a direct 

7 discharge to the ocean, for purposes of the Ocean Plan. This 

8 is their determination. It is specifically focused on this 

9 project. It was project specific, and contrary to the 

10 testimony you heard, the Regional Board has acted on this 

11 plan that shows this discharge. 

12 Now, here is some good news. Many of the comments 

13 you heard today had to do with these culverts that were built 

14 by Caltrans in the '30s, in the mid-30s,'when the coast 
15 

16 

highway was relocated. There are nuisance flow coming • 

through Los Trancos, and could come through this area but for 

17 the Irvine Company's proposed low flow diversion system. 

18 What that low flow diversion system does is 

19 completely pick up the appeal area low flow, and take it to 

20 wet wells, depending on the drainage area, and Los Trancos or 

21 Muddy Creek. 

22 But, there is more. The entire non-appeal area 

23 nuisance discharge is taken to those wet wells, as well, even 

24 though it is not in the appeal area, it is picked up. 

25 Now, the wells have the capacity, and the ability, 

• 
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1 to operate year round. Nothing has been done in the well 

2 structure to make them not operate year round; however, 

3 orange County Sanitation District, the sewering agency for 

4 this project, will not accept nuisance flows from -- they 

5 will only accept them April 15 to October 31. We are 

6 disabled from giving you year round. But, we have installed 

7 -- we have proposed to install the capital facilities here 

8 that would enable that. 

9 You heard about accidental discharges, golf course 

10 discharges, all of those, all of those are picked up by the 

11 wet wells, and then --

12 COMMISSIONER NICHOLS: Excuse me, may I just ask a 

13 question at this point, for clarificatio~? 

14 

15 

Are you saying that you are building a treatment 

facility at one of these locations, so that you will be able 

16 -- so that Orange County will ultimately permit you to take 

17 this year round nuisance flow? 

18 

19 

20 

21 

22 

23 

24 

25 

MS. CULBERTSON: No, Secretary Nichols, it is 

basically a wet well that is located in the creek, that 

flows, the nuisance flows, are passed to the wet well, and 

pumped through the sewer lines to the 

COMMISSIONER NICHOLS: Okay. 

MS. CULBERTSON: -- Orange County Sanitation 

Treatment Plant in Huntington Beach. 

COMMISSIONER NICHOLS: Okay, so you just mentioned 
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1 something about capital facilities? ~ 
2 MS. CULBERTSON: It is a capital improvement. In 

3 other words, it is a structure. It is something that we 

4 build that has totalizers on it, and whatnot. It is a wet 

5 well that we build for this, if this permit is granted, that 

6 we would build and install. 

7 

8 

COMMISSIONER NICHOLS: I see. 

MS. CULBERTSON: And, we have the permission to do 

9 it now, and we have arranged all of the arrangements with the 

10 Irvine Ranch Water District to operate it on the behalf of 

11 the Coastal Commission permit. 

12 

13 

COMMISSIONER NICHOLS: Thanks. 

A follow-up question, here. 

14 

15 

CHAIR WAN: What we would like to do, and what 

generally do, is hold all of our questions, because otherwise • 

16 we get diverted. 

17 So, continue. 

18 

19 

MS. CULBERTSON: Thank you, Madam Chairman. 

The Latham and Watkins letter, there was a 

20 statement saying that the beach town is treated. No, the 

21 beach town is outside the appeal area. Our water quality 

22 program places in the beach town certain facilities that are 

23 intended to serve this area, but the primary benefit to the 

24 non-appeal area in the water quality program is the pick up 

25 of the nuisance flows, which is not currently happening . 
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2 

There was a comment that Los Trancos, a discharge 

to Los Trancos does not get much treatment. That discharge 

3 is located here. It is a 42.5-acre area that is currently 

4 tributary to Los Trancos Creek. It has drain packs. It has 

97 

5 riparian enhancements, but the best news is this: the news is 

6 that it falls well below the California Toxic Rule standards, 

7 which are not even applicable to this site, but which we have 

8 agreed, even though we don't believe we are obligated to do 

9 so, we have agreed to accept conditions measuring us against 

10 those standards from staff. 

11 

12 

13 

14 

15 

16 

So, I hope I have clarified that nothing comes 

through this 3 X 4 foot box from the appeal area, and also, 

moreover, if this permit is granted, no nuisance flo~ will 

come through this box, even though it is'entitled to do so 

between April 15 and October 31 . 

There have been a few questions about what happens 

17 during construction, and post-development, and I think that 

18 the Irvine Company is very heavily invested on the front end 

19 doing everything it can possibly do to recognize the 

20 potential for harm, and mitigate it before the harm occurs. 

21 We have agreed to, as I said, a number of very 

22 strong performance conditions that we believe that staff is 

23 -- that are acceptable to us as imposed. We ~re committed to 

24 performing this program, and installing it, in an appropriate 

25 manner. And, we are -- I think that the program, again as I 
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1 said in my presentation, is something that your Commission • 2 has never seen, because rather than simply accept BMPs, best 

3 management practices, that are proposed to you in a pallet, 

4 you actually know for each of the areas of the appeal area, 

5 you actually know exactly, for example, how many acres of 

6 this area goes through a drain pack? a riparian corridor? a 

7 detention facility? And, what the resulting effluent 

8 characterization can be. 

9 EXECUTIVE DIRECTOR DOUGLAS: You have got two 

10 minutes left. 

11 MS . CULBERTSON: Thank you. 

12 One minute towards our phasing condition. We have 

13 .been at this over a year. It was a surprise to be appealed, 

14 to be frank. We need -- we have been told that staff has 
15 some trepidations on the phasing condition. 

We need to adjust Conditions 7 and 8 to allow us 16 • 
17 to proceed with our first phase of grading. We will satisfy 

18 all conditions, but as to 7 and 8, this is a five-phase 

19 grading project. We need the first phase to be able to 

20 proceed upon satisfaction of the other conditions. 

21 You have done this before. Soka University, 

22 Calabasas, was a good example. That project went on for 15 

23 years, and certain conditions, grading plans ·and geotechnical 

24 were designed to be satisfied prior to the commencement of 

25 grading for later phases. 
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1 Thank you, Commissioners, and I would like provide 

2 the rest of my time to this gentleman. 

3 MR. HUNT: Thank you, Andi . 

4 Madam Chair, and members of the coastal 

5 commission, my name is Gary Hunt, and I am the executive vice 

6 president of the Irvine Company. I would like to thank you 

7 for allowing me to conclude our formal comments today. 

8 I would like to add my appreciation to your staff, 

9 Peter Douglas, and Teresa Hughes for working with us, and 

10 with all of the experts that we have brought to this effort. 

11 I would also like to acknowledge State Parks for the work 

12 they have done. This has been a 24-hours a day, 7-day a week 

13 effort, and we appreciate that very much·. 

14 

15 

Madam Chair and members of the Commission, the 

project before the Commission today addresses the concerns 

16 noted in the original appeal. It has withstood the detailed 

17 scrutiny of Commission staff, and independent nationally 

18 renown experts. It is consistent with LCP policies. 

19 

20 

21 

22 

23 

24 

25 

Additionally, it incorporates a water quality 

program recognized as state-of-the-practice by independent 

experts, which not only address the appeal area -- and this 

is an important point, in my judgment, Commissioners -- it 

addresses areas and issues that fall outside of the appeal 

area. 

We are very proud of this project. We are also 
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1 very pleased that it has resulted in the -- that this process ~ 
2 has resulted in the changes that are before you, today. We 

3 know that there were some last minute efforts and compromises 

4 reached last night with State Parks, and with your staff, and 

5 we believe today that this project is better for it. 

6 Madam Chair, the Irvine Company has worked with 

7 this Commission since its inception in 1972. over this 28-

8 year history, as we have planned and built out our coastal 

9 properties, we have jointly worked through many complicated 

10 and complex issues, and I believe have resolved them all 

11 within the spirit and the intent of the California Coastal 

12 Act. 

13 The project before you today is a major final step 

14 in the completion of our coastal plan. As we have worked 
15 with you and your staff in the past, we fully expect to work ~ 

16 with you for many years in the future, to insure that our 

17 coastal communities meet the same high standards we both have 

18 come to expect. 

19 And, in conclusion, Madam Chair, what I would like 

20 to point out is that Crystal cove is as important to the 

21 Irvine Company as it is to all of the people that you have 

22 heard speak here today. 

23 We have been the owner of that land for over 100 

24 years, and we expect to be the steward of it for many, many 

25 years to come. 

~ 
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2 

Thank you very much. 

CHAIR WAN: With that, I will close the public 

3 hearing and return to staff. 

4 EXECUTIVE DIRECTOR DOUGLAS: Madam Chair, if I 

5 may, I think the staff would benefit from a brief break, so 

101 

6 that we can -- I want to make sure that we can go through all 

7 of the things that are now included in the staff recommend-

a ation, and Deborah and Teresa need a little bit more time to 

9 do that. 

10 

11 

CHAIR WAN: How long will you need for that? 

EXECUTIVE DIRECTOR DOUGLAS: Ten minutes. We do 

12 have a public comment speaker time. 

13 

14 

15 

CHAIR WAN: I am just wondering about -- I guess · 

we would rather just take the 10 minutes, then break for 

lunch? 

16 housekeeping discussion ] 

17 EXECUTIVE DIRECTOR DOUGLAS: Well, what we could 

18 do is have a ten minute break, and then come back for the 

19 staff comments, and then break for lunch. 

20 CHAIR WAN: Okay, I guess we could do that, if 

21 that is the will of the Commission? Okay, that's fine. 

22 EXECUTIVE DIRECTOR DOUGLAS: All right, ten 

23 minutes, thank you. 

24 [ Recess ] 

25 CHAIR WAN: I just want to make sure that 
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1 everybody is here, okay. • 

2 EXECUTIVE DIRECTOR DOUGLAS: And, what we would 

3 like to do is, first of all, indicate to the Commission what 

4 changes have been incorporated by the staff into our 

5 recommendation, and then we will have some additional 

6 comments based on the testimony that you've heard, and my 

7 suggestion is that after that, you take the public comment, 

8 and then break for lunch. 

9 CHAIR WAN: Okay, fine, that is what we are going 

10 to do. 

11 EXECUTIVE DIRECTOR DOUGLAS: And, so with that, 

12 let me turn it over to Teresa. 

13 

14 

15 

16 

COASTAL PROGRAM MANAGER HENRY: Thank you. 

The conditions that we are willing to accept as 

changes to the staff recommendation, Andi CUlbertson 

mentioned that the low flow diversion will occur from April 

17 15 through October 31. All of our special conditions say 

18 October 15. We would like to change all of them to October 

19 31. 

20 Also, with regards to the tunnel, with the low 

21 flow diversion, the tunnel will be dry during that same time 

22 period: October 15 to October 31; however, we would accept, 

23 if the Commission would like to --

24 

25 

CHAIR WAN: You mean April 15. 

COASTAL PROGRAM MANAGER HENRY: I am sorry. April 

• 
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15 to October 31 the tunnel will be dry, if the low flow 

2 diversions occur. However, staff would also have no problem 

3 if the Commission imposed a condition requiring the applicant 

4 to maintain the Los Trancos tunnel during that time period, 

5 during this summer time period. 

6 CHAIR WAN: Where are you -- are you putting these 

7 in specific conditions? or are you just giving us the general 

8 changes that you are making? 

9 COASTAL PROGRAM MANAGER HENRY: Well, the first 

10 one, all of the special conditions that say October 15 to 

11 October 31 will be changed -- to October 15 will be changed 

12 to October 31. 

13 CHAIR WAN: Not that one, the second one. Is that 

14 an addition, a new condition, or? 

15 DEPUTY DIRECTOR LEE: Yes, let me clarify. Staff 

16 would be recommending that the Commission include an 

17 additional condition that would indicate that the Irvine 

18 Company would be responsible for maintaining and assuring 

19 that during the summer season, the pedestrian tunnel was 

20 maintained in a passable condition, and open for public use, 

21 and we would incorporate that. 

22 Then, continuing on 

23 

24 

25 

COMMISSIONER NAVA: Well, my question on that 

particular new condition, that the applicant maintain during 

the summer season, for how long? and who is the applicant? 
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1 over what period of time? Because eventually this is going 

2 to be turned over to someone else, and this applicant will no 

3 longer be the entity responsible. So, my question is, who 

4 becomes responsible once the construction is completed and 

5 the lots are sold? 

6 EXECUTIVE DIRECTOR DOUGLAS: Our assumption is 

7 that would be a responsibility that the homeowners 

8 association would then assume. 

9 COMMISSIONER NAVA: Well, then is the applicant 

10 saying that they believe this to be an amendment or an 

11 addition to the CCRs? 
12 EXECUTIVE DIRECTOR DOUGLAS: It would have to be 

13 in a mechanism that is enforceable, for the life of the --

14 

15 

16 

17 

CHAIR WAN: So, you will include that -

EXECUTIVE DIRECTOR DOUGLAS: -- permit. 

CHAIR WAN: -- language, in your recommendation? 

EXECUTIVE DIRECTOR DOUGLAS: We will include it. 

18 I might point out that what I would suggest is that after we 

19 come back, after lunch, that you ask the applicant to respond 

20 to all of the changes that we are now reading to you, whether 

21 or not they agree with them, or have problems with them. 

22 

23 

COMMISSIONER NAVA: Okay. 

DEPUTY DIRECTOR LEE: Then there is just one other 

24 just clarification item, with regard to Special Condition No. 

25 5, on page 5 of your addendum, Subsection 5(a) (2) (c), which 

• 

• 
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addresses receiving water limitations. The Subsection C(2) 

the reference should actually read: Subsection 5(a) (2) (c) (3 & 

4 below) . It was just a cross-reference to include that 

clarification. 

Relative to the State Department of Parks and 

Rec's handout that was the request regarding changes to the 

conditions, on the second page of that handout, Subsection B, 

they made a request to revise other erosion control measures. 

Staff would recommend that all of those changes be included 

as shown on that page, with the following addition, towards 

the middle of their revised Subsection 1, it reads: 

•said plan shall specify that the above 

noted temporary structural BMPs shall 

be installed prior to the onset of the 

rainy season,• --

and this would be staff's augmentation: 

•no later than October 15, and shall be 

maintained in functional operating 

condition throughout the wet season.n 

And, then the remainder would continue as shown here. 

Turning to page 5 of that revision, relative to 

the water quality control plan Special Condition No. 14, Sub

section A(2) there are changes shown at the top of page 5, to 

Subsections G and H. Both of those are acceptable to staff, 

and we would incorporate those as shown on the department's 
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1 handout. 

2 Turning to page 6, this is a revision to Special 

3 Condition No. 15, the water quality mitigation measures, and 

4 under Subsection D of that, there was a request to insert the 

5 Irvine Ranch Water District, as opposed to the Orange County 

6 Sanitation District. Staff believes that that should read 

7 both of those entities. It should read: 

8 •A binding agreement with the orange 

9 County Sanitation District, and the 

10 Irvine Ranch Water District.• 

11 And, with that amendment we would incorporate that change. 

12 On page 3, the state Department of Parks and 

13 Recreation had requested changes to Special Condition No. 6, 

14 which addresses the Irvine beach sand replenishment program, 
15 as well as in your addendum there were requested changes in 

16 the letter from Mike Tope, dated August 2, and that is 

17 Exhibit 46. On all of those proposed changes, as well as 

18 this one to Special Condition No. 6, we feel that the Irvine 

19 Company should execute a separate agreement with Department 

20 of Parks and Rec in order to accomplish those measures. 

21 However, if the Irvine Company were to indicate to 

22 you, after the break, that they would incorporate those 

23 changes as part of their proposed project, we· could then 

24 incorporate those measures, and have them included as a 

25 condition to this permit. But, it would be at their 
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1 offering, to make it part of the project description. 

2 I think that is it, with the exception of, I would 

3 like to ask Jack Gregg to come up and respond to the changes 

4 on the Coast Keeper revisions, relative to monitoring. 

5 COMMISSIONER REILLY: Before you go there, could 

6 you also have a staff response on a letter that Parks asked 

7 be incorporated? 

8 DEPUTY DIRECTOR LEE: That is what we were 

9 indicating in addition to the change on Special Condition No. 

10 6. our first recommendation is that that should be something 

11 that is separately provided in an agreement between those two 

12 entities. 

13 However, if the Irvine Company would come forward, 

14 

15 

after the break, and indicate that they are modifying their 

proposed project description to'include those measures, as 

16 they have apparently agreed to do, we would incorporate them 

17 as a separate condition, as part of their project proposal. 

18 COMMISSIONER REILLY: I heard you say that about 

19 beach replenishment. I didn't hear you say that about 

20 DEPUTY DIRECTOR LEE: It is also the letter dated 

21 August --

22 

23 

24 

25 

COMMISSIONER REILLY: the other 

DEPUTY DIRECTOR LEE: 2nd, from Mike Tope. 

COMMISSIONER REILLY: Thank you. 

STAFF HYDROLOGIST GREGG: Okay, we are going to 
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1 respond to some of the requests from Orange County Coast 

2 Keeper. Some of these we could find, that could be changes 

3 we could make to the staff report, and so I will walk through 

4 the ones that appear to be -- that are acceptable to staff. 

5 I am on page 5 of this handout from the Coast Keeper. 

6 CHAIR WAN: For those of you who don•t have it 

7 written, it is the yellow packet. Some of them said •coast 

8 Keeper• on top. 

9 STAFF HYDROLOGIST GREGG: They know what I am 

10 talking about? Okay. 

11 CHAIR WAN: Okay, staff. 

12 

13 

14 

15 

STAFF HYDROLOGIST GREGG: Okay, on page 5, in the 

paragraph C, Roman numeral I, they would ask that after -- to 

insert after Regio~al Water Quality Control Board's basin 

plan: 

16 •including but not limited to the California 

17 Toxic Rule, and California Ocean Plan,• 

18 and that is acceptable to us. 

19 In paragraph 3, they request that we insert after: 

20 •the applicant shall" 

21 the words : 

22 •cease grading and/or construction• --

23 and that is okay with us. 

24 The following page, in the first paragraph, at the 

25 end of the first sentence, they would add another sentence 

• 

• 

• 
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1 that says: 

2 "Grading and/or construction shall 

3 recommence upon the corrective actions 

4 being completed to the satisfaction of 

5 the coastal Commission." 

6 That is acceptable. 

7 

8 

9 

10 

11 

12 

CHAIR WAN: Is that acceptable? 

STAFF HYDROLOGIST GREGG: Yes. 

CHAIR WAN: I couldn't hear, okay. 

STAFF HYDROLOGIST GREGG: Actually, it should be 

COMMISSIONER MC CLAlN-HILL: Wouldn't it be 

13 accepted by the Executive Director? 

14 

15 

16 

Director? 

STAFF HYDROLOGIST GREGG: -- the Executive 

CHAIR WAN: Executive Director, that's correct. 

17 It does not need to come back to the Coastal Commission. It 

18 is for the approval and review of the Executive Director. 

19 

20 

21 

STAFF HYDROLOGIST GREGG: Thank you. 

On page 11 

CHAIR WAN: You have some more at the bottom of 

109 

22 page 6? would you tell us as you go through these whether are 

23 acceptable or not, so we understand where you are. 

STAFF HYDROLOGIST GREGG: Okay. 24 

25 EXECUTIVE DIRECTOR DOUGLAS: I would prefer, if it 
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is okay with you, just to go over those that we are -

CHAIR WAN: Okay, that's fine --

1!.0 

1 

2 

3 

4 

EXECUTIVE DIRECTOR DOUGLAS: -- incorporating 

CHAIR WAN: -- we can do it that way, as well. We 

5 will just assume the others are not, that's fine, thank you. 

6 STAFF HYDROLOGIST GREGG: On page 11, the insert 

7 that is on the right-hand part of the page would insert after 

8 the words: 

9 •the Clean Water Act or the Port of Cologne Water 

10 Quality Control Act, including by not limited 

11 to the California Toxic Rule, and the California 

12 Ocean Plan." 

13 That is acceptable. 

14 On page 15, under Item No. 2 at the top, in the 
15 first sentence there is an insert after, "conducted for a• we ~ 
16 would insert the word, •minimum•. 

17 That is acceptable. 

18 At the bottom of that same paragraph, an insert 

19 after the words: 

•water quality standards," 

we would insert the words, 

•including but not limited to the 

California Toxic Rule, and the 

California Ocean Plan.• 

20 

21 

22 

23 

24 

25 COMMISSIONER DESSER: Are you including the rest 
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1 

2 

of that? or no? 

STAFF HYDROLOGIST GREGG: No. 

3 On page 18, at the bottom we would insert a new 

4 No. 3 that would read, 

5 "No. 3. The final master drainage and 

6 water quality enhancement program plans 

7 shall clearly illustrate where all runoff 

8 from the project is being discharged, 

9 and what level of treatment it is receiving 

10 prior to discharge.• 

11 That's it, and that is acceptable, yes. 

12 COMMISSIONER MC CLAIN-HILL: Excuse me, can that 

13 just read what level of treatment, if any? 

14 

15 

16 

17 

18 

STAFF HYDROLOGIST GREGG: I'm sorry? 

COMMISSIONER MC CLAIN-HILL: Can you insert the 

word, or the clause, if any? Just so there is --

STAFF HYDROLOGIST GREGG: Yes. 

EXECUTIVE DIRECTOR DOUGLAS: Okay, we've 

19 incorporated that, and we have one more item, Deborah? 

20 DEPUTY DIRECTOR LEE: And, we just wanted to 

21 clarify during the presentation by Ms. Culbertson, there was 

111 

22 a reference to the ability of the conditions to be redrafted 

23 to allow a phased release of the permit condi.tions. 

24 Staff has considered that and discussed it, and we 

25 do not believe that it would be appropriate to allow a phased 
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1 release of the permit. 

2 We understand that the applicant would like to be 

3 able to begin work on some portions, and has indicated to us 

4 that that would result in a 6 to 8 month delay in their 

5 proposal; however, we think it is inadvisable, and has not 

6 been done, and it would only create additional complications, 

7 in terms of making sure that we are accurately evaluating the 

8 entire proposal, as a whole, as opposed to a piecemeal 

9 review. So, we would not recommend any phased release of the 

10 permit. 

11 That is it for all of the changes that we would 

12 include into the record. 

13 Do you want us to go through response to the 

14 

15 

questions? 

In terms of other issues that were brought up 

16 during the course of the testimony, there was a question 

17 about the measurement of the post-discharge runoff. That is 

18 measured from existing, undeveloped conditions. That is what 

19 the LCP standard would be. That was one question that came 

20 up. 

21 Relative to other concerns, the representative 

22 from the EPA, there was a nationwide permit that was issued 

23 for this project, after the initial denial without prejudice. 

24 Some of the Commissioners may recall, in fact, it was the 

25 issuance of that nationwide permit that generated the real 

• 

• 
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2 

substance of the concerns that raised this project to our 

review. 

3 The concerns that were raised by the representa-

4 tive, we really feel at this point, are something that they 

5 will have to resolve separately through their own jurisdic-

6 tion, and with the Army Corps. 

113 

7 There have been a number of questions raised about 

8 direct discharges. For the areas that are outside of the 

9 appeals boundary, we do not feel that they are subject to the 

10 Commission's review. 

11 For the areas that are within the property subject 

12 to the appeal, it was unclear to staff what the particular 

13 question about the discharges were, in terms of the impact, 

14 or the concern about it. We do believe that through the 
15 

16 

water quality measures, that are being implemented, that the 

pollutant concerns, and the quality of the runoff have been 

17 addressed. That is part of the whole rationale in terms of 

the balancing recommendation that is before you. 18 

19 

20 

And, I will ask Teresa to respond to the other. 

COASTAL PROGRAM MANAGER HENRY: Thank you. I just 

21 have one other comment. I think the other comments were made 

22 by Ms. Culbertson. 

23 One of the speakers stated that th~ wetlands 

24 impact of .002-acres sounds minimal, but that it is a 

25 significant impact. We agree with that, and the applicant is 
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8 

9 

10 

11 
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1J.4 

mitigating that impact, but I would lik~ to point out that 

that impact is due to the water quality improvement features, 

so we feel that it is appropriate to allow that wetlands 

impact. It is low-quality wetlands, where these wet well and 

pumps will be located, and we feel that the benefits outweigh 

that impact. 

EXECUTIVE DIRECTOR DOUGLAS: Madam Chair, I think 

that completes the staff response. 

My suggestion would be that you take the public 

comment that you have. 

[ Public Comment 1 

CHAIR WAN: Jeannette Merrilees, you have three 

13 minutes. 

14 MS. MERRILEES: I don't think I will need all 
15 three·minutes, because I am getting very hungry. 

16 You may remember I was at one of the other 

17 Commission's hearings. I think it was June or July, and I 

18 passed out this little folder, marked Crystal Cove Historic 
19 District. 

20 Since I represent the Sierra Club on a task force 

21 that is focused on not changing the general plan for Crystal 

22 Cove State Park, and the public use plan for its historic 

23 district, which is a certified public works plan approved by 

24 the Coastal Commission, we are interested in today's hearing, 

25 mainly because of its effect on the park. And, I am glad to 

• 
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2 

3 

see that we have adopted some of the letters, thanks. 

What I have given you today -- and I think it 

needs to be passed out oh, you got it? Okay. All that 

4 really is is some letters from each one of the organizations 

5 that has united in its opposition to a resort in Crystal 

6 Cove, and we just wanted you to have that. It is designed 

7 that you can stick it into the folder that you already have, 

8 if you want to. 

9 And that is that, thank you. 

10 CHAIR WAN: Before you leave, Commissioner Nava 

11 had a question for you. 

12 

13 

14 

15 

MS. MERRILEES: Sure. 

CHAIR WAN: Commissioner Nava. 

COMMISSIONER NAVA: Yes, so as to not -- well, I 

need to know whether or not you are going to be here this 

16 afternoon, because I have a question of you, but it relates 

17 to your prior presentation, and I don•t want to introduce 

18 that at this point? will you be here after lunch? 
19 MS. MERRILEES: I may not, because my husband is 

20 having a surgery today, but maybe I -- could we just get 

21 together before --

22 COMMISSIONER NAVA: Well, I am -- let ask, of the 

23 Chair, and through the staff, there was a comment made by 
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24 this speaker during her presentation that I did not follow up 

25 on, because I was holding question until the closing of 
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1 public comment, where she made a reference to engineers who • 2 had opinions to which she could not disclose. 

3 And, what I am curious about is additional 

4 information, with respect to that. 

5 CHAIR WAN: Staff, how do we deal with this, 

6 because I was the one who would not allow him to ask a 

7 question at the time? 

8 EXECUTIVE DIRECTOR DOUGLAS: Well, I suppose the 

9 Commission could allow the question to be asked now, if you 

10 wish. 

11 COMMISSIONER NAVA: I only raise it because I 

12 didn't ask it before, and if she indicates she is not going 

13 to be here in the afternoon, I won't have an opportunity to 

14 have that question answered. 
15 CHAIR WAN: All right. • 16 COMMISSIONER NAVA: So, my question to you is when 

17 you made reference to engineering opinions that you were not 

18 at liberty to-disclose, if in fact there is, you weren't 

19 permitted to -- if the engineer wasn't permitted to speak 

20 MS. MERRILEES: I can explain that. 

21 For many, many years, the Friends of Irvine Coast 

22 have monitored the Newport Coast development, and they signed 

23 an agreement with the Irvine Company that in exchange for 

24 certain concessions, they would, from that point on, support 

25 the projects. They would not oppose the projects, and they 

• 
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1 would not help anyone who was opposing the projects. 

2 COMMISSIONER NAVA: So, there is a confidentiality 

3 provision 

4 MS. MERRILEES: So, they -- yeah, they have done 

5 -- they have hired a hydrologist, and you won't have that 

6 information, but I think I asked the question -- I raised the 

7 question about the measurement of the 10 percent increase in 

8 water flows, that is acceptable, and the point at which that 

9 is measured from. 

10 COMMISSIONER NAVA: Okay, and I don't want you to 

11 venture into any area that might, in fact, compromise the 

12 provisions of the agreement, so thank you. 

13 

14 

15 

CHAIR WAN: Thank you. 

MS. MERRILEES: All right. 

[ Public Comment Period Continues ] 

16 Recess 

17 CHAIR WAN: I have our Commissioners here, and I 

18 am going to return to staff, if they have any additional 

19 comments? 

20 Mr. Douglas is running, do you have any comments, 

21 Mr. Douglas . 

22 DEPUTY DIRECTOR LEE: Well, we'll wait, there are 

23 a couple of other corrections first. 

24 EXECUTIVE DIRECTOR DOUGLAS : There are some 

25 additional corrections, and then we would like to hear from 
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3 

DEPUTY DIRECTOR LEE: The Irvine Company. 

EXECUTIVE DIRECTOR DOUGLAS: applicant about 

4 their reaction as to what we have added to the recommenda-

5 tion. 

6 DEPUTY DIRECTOR LEE: But, Madam Chair, if I 

7 might, before we ask the Irvine Company to come forward. 

8 With regard to the question of phasing of the 

9 permit, we continued to discuss that request with the Irvine 

10 Company during the break. I think we have reached a 

11 resolution on that aspect, that is acceptable to staff and 

12 the Irvine Company. 

13 In both Special Conditions No. 7 and 8, we would 

14 clarify that both of those 

15 

16 

CHAIR WAN: Page? what page? and, this is in the 

original? or the addendum? 

17 DEPUTY DIRECTOR LEE: These are in the original 

18 report on pages 11, 12, and 13. We would clarify that for 

19 prior to issuance, we would receive the grading and slope 

20 stability analyses at a 1:100 scale, for all of the planning 

21 areas, as well as 1:40 scale for the fire access road. 

22 And, with that revision, the Irvine Company would 

118 -. 

• 

• 

23 no longer need to request a phased release of. the permit, and 

24 t~ey would be able to meet all of the conditions prior to 

25 issuance of the permit. So, I think we have resolved that 
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1 matter to both staff and the company's satisfaction. 

2 In addition, there are four additional changes 

3 that we wish to clarify with regard to the Coast Keeper's 

4 request, and Jack Gregg is going to go over those. 

5 STAFF HYDROLOGIST GREGG: Actually, I believe 

6 there are more than four places. If we look at the addendum, 

7 the memorandum from Coast Keeper, with their changes, on page 

8 s of that, under "receiving water limitations" we did insert 

9 some language about the California Toxic Rule. 

10 Within that text, we would like to insert some 

11 additional text, and starting with what we had previously 

12 inserted, it said, "including, but not limited to" and at 

13 that point we want to add, "any applicable standards in," 

14 

15 

16 

17 

then continuing, "the California Toxic Rule, and the 

California Ocean Plan". 

CHAIR WAN: That's fine. 

STAFF HYDROLOGIST GREGG: And, then on page 7, we 

18 want to insert a new paragraph, No. 10. It would be part of 

19 

20 

21 

22 

23 

24 

25 

this Section B. And, No. 10 would read: 

"Concurrent with the first phase of 

construction, as indicated on the 

August 9, 2000 phasing plan, the 

applicant shall construct and 

implement a dry weather diversion 

system consistent with the terms 
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2 

of the Special Condition 1S{c).• 

CHAIR WAN: For those who are writing it down, do 

3 you need to have him read that again? 

4 

5 

6 

COMM'ISSIONER HART: Sure. 

CHAIR WAN: Yes, could you read it one more time? 

COASTAL STAFF ANALYST GREGG: Yes. 

7 It is No. 10: 

8 •concurrent with the first phase of 

9 construction, as indicated on the 

10 August 9, 2000 phasing plan, the 

11 applicant shall construct and 

12 implement a dry weather diversion 

13 system consistent with the terms 

14 

15 

of Special Condition 1S(c) .• 

And, then on page 11, we are going to again insert the 

120 

16 same text, •any applicable standards• and it will be in -- it 

17 is No. 3 at the top of page 11, after: 

18 •Port of Cologne Water Quality control Act, 

19 including but not limited to• --

20 we will insert, 

21 •any applicable standards in the California 

22 Toxic Rule, and the California Ocean Plan.• 

23 And, then on page 12, No. c at the beginning of 

24 that paragraph, we are going to add: 

25 •concurrent with the first phase of 

• 

• 

• 
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2 

construction, as indicated on the 

August 9, 2000 phasing plan." 

3 Then we are going to insert that same language on 

4 Page 13, Section D, the last sentence in that section, after 

5 the words, "shall commence" they are going to strike out the 

6 language that was there, which was, started •upon completion 

7 of the project." 

8 Actually, I will just tell you everything that 

9 they are going to strike out: 

10 "Upon completion of the project, and 

11 prior to resident occupation of any 

12 homes approved under this Coastal 

13 Development Permit, and shall continue 

14 

15 

16 

17 

That 

for the life of 

is all stricken, 

"Concurrent with 

construction, as 

phasing plan." 

the development." 

and inserted in place 

the first phase of 

indicated on August 9 

of that . 1S: 

18 

19 

20 

And, then on Page 15, again in front of 

"California Toxic Rule," this is the inserted language from 

21 earlier. It is in paragraph No. 2 at the top, and at the 

22 very bottom of that paragraph, we inserted: 

23 "Including but not limited to" --

24 and the additional insertion will be: 

25 "any applicable standards in the California 

121 
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3 

4 

Toxic Rule and California Ocean Plan." 

That concludes those additions. 

CHAIR WAN: Are there some others? 

STAFF HYDROLOGIST GREGG: One moment, please. 

5 Pause in proceedings. ] 

6 EXECUTIVE DIRECTOR DOUGLAS: Patience, we are 

7 building as we go. 

1.22 

8 STAFF HYDROLOGIST GREGG: Actually, I need to read 

9 this in. 

10 In the addendum, itself, on Page 15, it would be 

11 under Special Condition 16, Section C, No. 2, on page 15, at 

12 the end of that paragraph, we would like to insert another 

13 sentence that says: 

14 "If it is determined, based on this 

15 

16 

assessment, that exceedences of water 

quality objectives may be the result 

17 of inadequate or failed BMPs, corrective 

18 actions" 

19 I'll read this again, slowly, in a moment. 

20 "corrective actions or remediations shall 

21 be required. " 

22 So, I'll read that again: 

23 "If it is determined, based on this 

24 assessment, that exceedences of water 

25 quality objectives, may be the result 

• 

• 

• 
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4 

of inadequate or failed BMPs corrective 

actions or remedies shall be required." 

123 

And, then in the following paragraph, No. 3 -

COMMISSIONER ESTOLANO: One question, not to write 

5 this from the dais, but water quality objectives? or water 

6 quality standards? do you want standards? do you want 

7 objectives? 

8 To exceed an objective would actually be more 

9 protective I would think, so I think what you --

10 STAFF HYDROLOGIST GREGG: I said water quality 

11 objectives. 

12 COMMISSIONER ESTOLANO: You mean if they exceed 

13 the pollutant standards? 

14 

15 

16 

STAFF HYDROLOGIST GREGG: If they find in the 

receiving waters that the water quality objectives are 

exceeded, and that is because of the BMPs were not properly 

17 installed, then they need to take corrective action. 

18 COMMISSIONER ESTOLANO: I understand, but do you 

19 see my point? Objective is different than a standard, and I 

20 think 

21 [ Off Microphone General Discussion ] 

22 STAFF HYDROLOGIST GREGG: Right. 

23 

24 

COMMISSIONER ESTOLANO: Right, exaptly, so -

COMMISSIONER DESSER: And in addition, objectives 

25 exceeded, would probably be a good thing, so I think you want 
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1 to say objectives are not met, and not objectives are 

2 exceeded, if in fact objectives is what you want to use. 
3 COMMISSIONER MC CLAIN-HILL: Measurable, and 

4 objective, and I think that to the extent that there is a 

5 standard that we are measuring to, we should use the language 

6 that gives us a point of measurement, as opposed to something 

7 that is conceptual, that we will be arguing about down the 

8 road. 

9 [ Off Microphone General Discussion l 
10 CHAIR WAN: We are saying to use standards, and 

11 not the word objectives. 

12 STAFF HYDROLOGIST GREGG: I would 

13 COMMISSIONER DESSER: And, we are saying not met, 

14 rather than exceeded. 
15 

16 

17 

STAFF HYDROLOGIST GREGG: I am sorry, my water 

board past history is showing up. 

And, I think the answer would be, to be safe we 

18 should say both standards and objectives. There may be some 

19 narrative standards. 

20 COMMISSIONER ESTOLANO: I think we should strike 

21 the word "objective" because objective is a very vague term, 

22 but a standard is a numerical standard, and that is what we 

23 are getting at, right? 

24 STAFF HYDROLOGIST GREGG: Yes, the water quality 

25 -- I'm sorry, the Regional Water Quality Boards, and State 

• 

• 

• 
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1 water Boards use "objective" as an implementation of a 

2 standard. 

3 I think we will be safe to uses the word 

4 •standard" here. 

5 And, we should change that to the standards, water 

6 quality standards -- I am sorry. Change it to: 

7 

8 

9 

10 

"If it is determined, based on this 

assessment, that water quality standards 

shall not be met --• 

COMMISSIONER DESSER: Have not been met, or have 

11 not been complied with. 

12 [ Off Microphone General Discussion 

13 

14 

15 

16 

17 

18 

STAFF HYDROLOGIST GREGG: Right, okay, thanks. 

And, we would add in the third paragraph, we would 

insert after, •if potential remedies• and we would insert, 

•or corrective actions• constitute development. 

And, that would conclude our additions. 

EXECUTIVE DIRECTOR DOUGLAS: I think that does it, 

19 and if-we could hear from the applicant, in terms of the 

20 changes that the staff has now incorporated into its 

21 recommendation, I think that would be very helpful. 

CHAIR WAN: Could I have the 22 

23 EXECUTIVE DIRECTOR DOUGLAS : Do yo:u want to hear 

24 from the Irvine company --

25 CHAIR WAN: -- applicant come --
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1 

2 

EXECUTIVE DIRECTOR DOUGLAS: -- in terms of how 

you respond to these changes? have any problems with them? 

3 And, the State Parks. 

4 MS. CULBERTSON: Andi Culbertson, representing the 

5 Irvine Company. 

6 Commissioner, since we just are fresh on this, we 

7 

8 

9 

10 

11 

12 

had not heard this latest change before. It is all right, 

so long as a few words are added, and I don't think there is 

any problem because it would follow the theme of the changes 

staff has provided before. 

be: 

An added sentence to page 15, paragraph 2, would 

"If it determined based on this assessment 

that applicable water quality standards 

' 

• 

13 

14 

15 

16 

17 

have not been met in the receiving waters•. • 

EXECUTIVE DIRECTOR DOUGLAS: That's all right with 

us. 

18 MS. CULBERTSON: Let me just take a moment to 

19 organize here. 

20 All right, the staff started with conditions. The 

21 first change I heard was April 15 to October 31, that was 

22 acceptable. 

23 The second condition -- and I took the wording as 

24 best I could, writing quickly -- was Condition to maintain 

25 and assure that the pedestrian tunnel is maintained in a 

• 
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passable condition April 15 to October 31, that is 

acceptable. 

3 There was an addition that was to Condition 

4 5(a) (2) (c), regarding other erosion control measures, and 

5 that said plan shall specify that the BMPs are installed no 

127 

6 later than October 15, and functioning during the wet season, 

7 that is acceptable. 

8 There was a condition regarding keeping both 

9 orange County Sanitation District, and IRWD in the agreement, 

10 and so long as we all recognize that one the agencies, IRWD, 

11 picks up the flow and puts it in a sewer pipe, and the other 

12 agency agrees to accept it at the treatment plant, that 

13 condition is acceptable. 

14 There was a suggestion that on Special Condition 

15 

16 

6, related to beach sand replenishment, I understood staff to 

say that they considered carefully the Department of Parks 

17 and Recreation comments, but would rather keep the condition 

18 as it is. That is acceptable to the Irvine Company. The 

19 original staff condition was acceptable. The DPR changes are 

20 acceptable. We think that management monitoring, we support 

21 Parks' interest in applying that money to management, and 

22 monitoring, as well. So, we are happy either way. 

23 CHAIR WAN: So, are you willing therefore to 

24 incorporate it into your project. 

25 MS. CULBERTSON: Incorporate what? 
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2 

CHAIR WAN: The State Parks. 

MS. CULBERTSON: The revised language that was 

3 presented to staff by State Parks, the Irvine Company 

4 supports, and would be willing to incorporate into their 

5 project. 

6 CHAIR WAN: I think that was what the question was 

7 that staff had. 

8 EXECUTIVE DIRECTOR DOUGLAS: Madam Chair, as long 

9 as we are clear that the in lieu fee that we are talking 

10 about cannot go to monitoring. That has got to be for beach 

11 replenishment. As long as that is clear, and they 

12 incorporate the other recommended changes by Parks as a 

13 separate agreement that they have got with them, and 

14 

15 

16 

17 

incorporate that into the project, that is okay with us. 

MS. CULBERTSON: All right, so in looking at that 

condition, listening to Mr. Douglas• remarks, if it was 

may I ask, Madam Chairman, if staff has a problem regarding 

18 the long term management plan being funded out of that, or is 

19 that also? it is just for physical replenishment? 

20 EXECUTIVE DIRECTOR DOUGLAS: It is just for 

21 physical replenishment, or replacement of the sand that is 

22 lost. 

23 MS. CULBERTSON: All right. Then ~his is a 

24 paradox, because the wording that DPR requests is a fair 

25 share, and what not, and so incorporating into our project, 

• 

• 

• 
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1 you are saying you don't want that money spent that way, so 

2 that is the problem I am having. 

3 EXECUTIVE DIRECTOR DOUGLAS: That is right. If 

4 you have an agreement with them that you are going to spend 

5 money, in addition to the 163, for some of the other things, 

6 that is up to you. 

7 COMMISSIONER REILLY: Madam Chair. 

8 MS. CULBERTSON: I will need to consult with my 

9 client with that. 

10 COMMISSIONER REILLY: If Irvine is willing to go 

11 either way on this, and staff is reluctant to incorporate 

12 that, it seems to me that that needs to be an item for 

13 Commission discussion. 

MS. CULBERTSON: Thank you. 14 

15 

16 

Let me see if I have missed anything. I am to the 

Coast Keeper's condition that changes -- I don't think there 

17 was anything further on the staff recommendations, indepen-

18 dent. 

19 The Coast Keeper changes, as staff, Mr. Gregg, has 

20 just gone through them, are acceptable with exactly the 

21 wording that Mr. Gregg used -- the applicable standards, in 

22 receiving waters, matters of that, that those are important 

23 terms to us. 

24 

25 

COMMISSIONER DESSER: Those were your words. 

COMMISSIONER MC CLAIN-HILL: I beg your pardon 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

MS. CULBERTSON: He said in receiving waters. 

COMMISSIONER DANIELS: I do have a question about 

that, because I think that if you define it just as receiving 

waters, based on my discussions with you, I think you are 

limiting it to just the tributary areas, and our concerns 

really are not only to the tributary areas, but what the 

effects are going to be in the ocean. 

So, if it is going to be defined, if receiving 

waters are going to be defined strictly as the tributaries, I 

don't know that I could agree to that. 

I was wondering if staff could respond. 

CHAIR WAN: How do we want to do this? shall we 

just listen to what staff, and then we will start our 

discussion? because some of these --

• 

14 

15 

16 

COMMISSIONER MC CLAIN-BILL: It might be easier if • 

the Irvine Company representative simply identified those 

17 issues that they continue to dispute with staff. We know 

18 what staff's position is on things, and that would then focus 

19 us on, you know, we can discuss with staff what we think 

20 about their recommendations, as opposed to getting into that 

21 discussion in the context of 

22 CHAIR WAN: That is precisely why I am saying 

23 this. 

24 Why don't we find out where your position is, 

25 where staff's position is, and then I am going to open it up 

• 
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5 
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7 

8 

9 

10 

11 

12 

13 

• 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

for discussion, because there may be areas in which 

Commissioners don't agree with either one, or do. 

EXECUTIVE DIRECTOR DOUGLAS: Right. 
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CHAIR WAN: So, why don't we just go through this, 

and then we will find out where everybody is. 

EXECUTIVE DIRECTOR DOUGLAS: Okay, just to be 

clear on the definition of receiving waters, it is our intent 

that that means both the stream and the ocean. 

COMMISSIONER MC CLAIN-HILL: But, still, I think, 

again, because the Commission hasn't had an opportunity to 

even react to the staff recommendations, rather than, you 

know, there being this cross discussion, why don't we just 

hear from the applicant what you don't agree with. 

CHAIR WAN: And, that is --

COMMISSIONER MC CLAIN-HILL: And, then we can go 

directly into our discussion. 

CHAIR WAN: And, that is precisely what I have 

just said. 

Let me just hear where you stand on these things. 

We know where staff stands. And, then I am going to go to 

the Commission for their discussion. 

·So, everybody, hold on, okay. 

MS. CULBERTSON: Very well, Commissioners. 

The Irvine Company has no objection to what staff 

has proposed so far, but we would like the opportunity to 
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1 return to the podium to comment on the Commission's • 2 discussion on applicable standards and receiving waters. 

3 Thank you. 

4 CHAIR WAN: Okay, with that, I am going to go back 

5 to staff. You have any additional comments? 

6 DEPUTY DIRECTOR LEE: No. 

7 CHAIR WAN: Okay, Mr. Douglas, and then I am going 

8 to go to Commissioners. 

9 EXECUTIVE DIRECTOR DOUGLAS: I think, in terms of 

10 responding to questions that you may have, we may bring up 

11 some additional things. 

12 CHAIR WAN: Okay. 

13 Commissioner Daniels, since you started the 

14 discussion about receiving water, why don't we have your 
. 15 discussion about it. 

COMMISSIONER DANIELS: Okay, thank you. 16 • 
17 I was hoping to get my thoughts together, because 

18 I really am at sort of a wash in information here. 

19 CHAIR WAN: Is there someone else then who wants 

20 to go first? 

21 Okay, Commissioner Estolano. 

22 COMMISSIONER ESTOLANO: But, I want reserve the 

23 right to come back, because I am just giving Paula some time 

24 here. 

25 A couple of questions -- I can't remember which 

• 
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3 

condition number it is, so maybe staff can help me -- about 

the pedestrian tunnel being in a passable condition. I am 

uncomfortable with that language, because I think it is not 

4 sufficiently defined. So, I would like to say that it is 

5 dry, but maybe that is a little bit excessive, but passable 
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6 could mean anything, it could be ankle high, and that is what 

7 we are trying to get away from. 

8 So, I would ask if you guys could maybe try to 

9 redraft that and tighten it up a little bit. 

10 DEPUTY DIRECTOR LEE: Okay, our intention was that 

11 it should be dry and clear of any mud or water. It did not 

12 extend to trash, or maintenance, beyond that, but that it is 

13 essentially dry and that any mud or silt has been removed, 

14 and that it is passable . 

15 

16 

COMMISSIONER ESTOLANO: Then, let's just put that 

in there, then. 

17 CHIEF COUNSEL FAUST: That would be my suggestion, 

18 as well --

19 

20 

COMMISSIONER ESTOLANO: Yes, just put it in. 

CHIEF COUNSEL FAUST: -- that the condition, 

21 itself, read dry and·clear of mud and silt. 

22 COMMISSIONER ESTOLANO: All right. 

23 And, I want to go back to what the representative 

24 -- is the representative of EPA still here? 

25 [ No Response ] 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Oh, big bummer, she left. 

[ Off Mike General Discussion l 

I just want to clarify, she talked about, her 

second point is that we should add a condition to require an 

analysis of the 404(b) (l) guidelines. And, I believe that 

staff responded to that, that there had already been a 

Section 404 permit issued, so could you clarify that? 

EXECUTIVE DIRECTOR DOUGLAS: Well, it is my under

standing that they qualify for a nationwide permit, but they 

have not been issued that permit because the Corps waits 

until this Commission acts. 

What we were puzzled by, and asked the question, 

what have we done here -- or what have we failed to do here 

• 

14 

15 
in our analysis under the Coastal Act that would. come out of • 

a 404(b) (l) kind of analysis? And, there was no -- they said 

16 they didn't know. 

17 So, from our perspective we didn't see any point 

18 in doing that, or requiring that, because we didn't see how 

19 we could do that anyway. If the Corps feels, and EPA feels, 

20 that somehow they could add value to the analysis that we've 

21 conducted here by having that kind of analysis in their 

22 process. That is their concern. But, as long as we fully 

23 address the Coastal Act requirements, in terms of impacts, 

24 and policies here, and LCP standards, we feel we've addressed 

25 those concerns, and they understood that and left. 

• 
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2 

COMMISSIONER ESTOLANO: Okay. 

Switching gears to the sand replenishment in lieu 

3 fee, I am curious why staff went with the lowest figure? 

135 

4 And, it is an assumption maybe Ms. Ewing could come up and 

5 explain that? We almost always go for the mid-point, and I 

6 saw that we went with the lowest figure on this one. 

7 COASTAL STAFF ENGINEER EWING: Excuse me. 

8 COMMISSIONER ESTOLANO: Sorry, maybe you could 

9 take a big bite of something, and I could ask you another 

10 question. 

11 COASTAL STAFF ENGINEER EWING: I thought I had a 

12 lot of time while you talked about water quality. 

13 The precedent that you have set in past applica-

14 

15 

16 

17 

18 

19 

tions for the in lieu fee program has been to accept the 

lowest cost of sand available. So, I was following that 

precedent. The mid-range would be, I think, about $5 more 

COMMISSIONER ESTOLANO: Right. 

COASTAL STAFF ENGINEER EWING: per cubic yard. 

COMMISSIONER ESTOLANO: But, that assumes that the 

20 sand is available, and I just want to have a sense of the 

21 magnitude of the replacement program here, as compared to the 

22 one that is the lower cost. Is that a reasonable assumption, 

23 that they are going to be able to get that sand at that 

24 price? I just want to be reasonable about this, and I don't 

25 -- there wasn't enough data in the report to give me a sense 
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1 that that estimate, in five years from now, is actually going • 

2 to be a good estimate of the cost of replenishment. 
3 COASTAL STAFF ENGINEER EWING: Actually, since 

4 getting those estimates, I spoke with someone who would, as a 

5 contractor, would be happy to do this work. They thought 

6 they could provide sand for $25, which is more than what we 

7 had in the estimate. 

8 The overall plan, though, is that there would be a 

9 regional group undertaking beach nourishment throughout the 

10 Orange County area, .and this would be one element of what 

11 they would be doing, so that there would be a bulk purchaser 

12 doing nourishment projects. 

13 The sand price is a fair price for sand at this 

14 point. Like I say, there is one contractor who would do it 
15 

16 

17 

for $25, but there would be, perhaps, an opportunity to get 

sand for less. 

COMMISSIONER ESTOLANO: And, I appreciate that. I 

18 guess I am just thinking about going forward, as there are 

19 more of these sand replenishment projects, it has got to be 

20 that the demand for this is going up, and it may be more 

21 difficult in time to get the sand for that price. 

22 So, I would actually feel more comfortable going 

23 with the $25 or the $15.80 per cubic yard, and I would just 

24 throw that out to fellow Commissioners, because I am struck 

25 by the fact that there are a lot more of these projects going 

• 

• 
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1 

2 

3 

on. We need to be cognizant of the increasing price for 

this, and we need to have enough wriggle room so that we will 

be assured that it will be replenished. So, I put that out 

4 there. 

5 And, then --

6 CHAIR WAN: You want to go on? There were a 

7 couple of Commissioners that wanted to talk on the sand 

8 replenishment issue. 

9 Commissioner Nava says he has something very 

10 quick, and then Commissioner Reilly. 

11 COMMISSIONER DESSER: Can I also just suggest that 

12 because this is such a -- there are so many issues, and I am 

13 

14 

15 

16 

sure all of us will have something to say, but rather than 

jump back and forth, maybe we could get on a subject -

COMMISSIONER ESTOLANO: Yeah, topic by topic. 

COMMISSIONER DESSER: -- I think sand isn't going 

17 to take a long time. 

COMMISSIONER ESTOLANO: Yeah, let's do sand. 18 

19 CHAIR WAN: That is what I am saying, let's do the 

20 sand replenishment now, then we will go to some of the other 

21 issues. 

22 So, on the sand replenishment. 

23 COMMISSIONER NAVA: I just want tq add to 

24 Commissioner Estolano was saying, that I think that one 

25 reasonable way to address this is allow at a larger amount up 
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1 to that, so that the mitigation amount is based on a higher 

2 cost per cubic yard of sand, if they can obtain it for less, 

3 then it cost less, and if they need to spend more, they can 

4 spend more 

5 

6 

7 shortfall. 

8 

9 question. 

COMMISSIONER ESTOLANO: I would agree with that. 

COMMISSIONER NAVA: and that way there is no 

COMMISSIONER ESTOLANO: Let me ask a further 

10 I am cognizant of the concern about monitoring, 

138 

11 both from the Irvine Company, and from the project opponents, 

12 and so we are basically saying the only thing the money can 

13 be spent on is to actually replenish the sand. 

14 And, yet, I believe to really have an effective 

15 

16 

program, you would need to have a monitoring program 

involved. And, so, if we keep that condition as it is now, 

17 and don't allow for any monitoring to be there, I am 

18 concerned that we aren't really going to get the program that 

19 we are looking for. 

20 I am not sure exactly how to frame -- maybe 

21 Commissioner Nava is right, if we say up to $25 and they can 

22 get the sand for $15 and the rest of it goes to monitoring, 

23 or some sort of balance, that would be great.· 

24 

25 

CHAIR WAN: Commissioner Reilly. 

COMMISSIONER REILLY: Thank you, Madam Chair . 

• 

• 

• 
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1 I think the framing that we need was really 

2 included in the agreement between State Parks and Irvine, and 

3 the fair share concept guarantees that the $163,000 would be 

4 the minimum that would be put up, and any additional that 

5 would need to be put up, on a fair share basis, would be 

6 forth coming, so there isn't a cap in that kind of a sense, 

7 and it does include monitoring. I think it is a superior 

8 alternative to what our staff is hanging onto. 

9 Someone mentioned to me that the $163,000 there 

10 probably wouldn't pay for the cost of one of the bathrooms in 

11 one of those houses. So, my personal preference is to go 

12 with the language in the agreement between State Parks and 

13 Irvine because I think it gets us to where we need to go. 

14 

15 

COMMISSIONER ESTOLANO: But, Commissioner Reilly 

-- not to have a dialogue but, if you look at it that the 

16 fund shall solely be used to establish long term monitoring, 

17 and I think that is the problem, the way it has been drafted. 

18 Ms. Lee wants to respond. 

19 COMMISSIONER REILLY: Pardon me? 

20 COMMISSIONER ESTOLANO: If you look on page 3 of 

21 their proposal, go to the second paragraph, the funds shall 

22 solely be used to establish long term monitoring of beach 

23 sand quantities --

24 COMMISSIONER REILLY: To prepare a program for 

25 beach replenishment and to implement projects . 
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1 COMMISSIONER ESTOLANO: The funds shall solely be ~ 
2 used for that. 

3 

4 

5 

COMMISSIONER REILLY: For those three things. 

CHAIR WAN: It needs to be clear. 

DEPUTY DIRECTOR LEE: Madam Chair, if I could try 

6 to respond to Commissioner Estolano. 

7 

8 

CHAIR WAN: Yes. 

DEPUTY DIRECTOR LEE: It is not that staff is 

9 opposing the idea of monitoring the beach replenishment 

10 program. It is, perhaps, a technical concern that we have 

11 with the structure of the proposed revisions, is that we 

12 don't know who all the possible fair share participants would 

13 be, and they are not before you today, as in an applicant, or 

14 in a co-interested party. 
15 So, our suggestion is that if the Commission 

16 believes that the monitoring program is important, it should 

17 simply be incorporated in a separate condition, and that you 

18 leave the $163,800 adjusted, if the Commission directs so, at 

19 the higher rate, for beach sand replenishment, and we develop 

20 a separate condition for monitoring. 

21 COMMISSIONER REILLY: Well, let me just respond to 

22 that. 

23 You don't know who the fair share recipients are, 

24 under the staff recommendation, but the staff recommendation 

25 caps the applicant's liability to the $163,000. 

~ 

~ 
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1 You know, this one sets out as the minimum 

2 participation, regardless of the fair share applicants, and 

3 when you do figure it out somewhere down the line, it is 

4 possible that they may end up contributing more. 

5 CHAIR WAN: Commissioner Dettloff, then Commission 

6 Woolley, then Commissioner Desser. 

7 COMMISSIONER DETTLOFF: Yes, I have a question of 

8 staff. 

9 After reading your sand replenishment program, and 

10 the reason for it, it seems to be that -- and it was a lot of 

11 verbiage, and Teresa, I know we had a discussion on this --

12 but, it seemed to me that this formula that has been worked 

13 out is an insurance policy, that all of the evidence that you 

14 

15 

have had before you, and having the peer review, and experts 

looking at it, that the replenishment off of those two creeks 

16 is rather minimal. 

17 So, with the hopes that this program will never 

18 have to be used the staff decided -- I'll characterize that 

19 again as an insurance policy -- it would seem to me, then, 

20 that this accomplishes what we need to do. 

21 Now, I think if the question, though, of 

22 monitoring does come up, how will we determine whether or not 

23 -- and it may be in your report, and I am sorry if I missed 

24 that -- the exact words of how we will determine that there 

25 is a problem? that there isn't a problem? 
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1 But, every indication was that through the 

2 evidence you have before you, there was not going to be a 

3 problem. 

4 COASTAL STAFF ENGINEER EWING: Commissioners, the 

5 hope in this mitigation program will be that there is a 

6 regional group who will take responsibility for the beaches 

7 throughout Orange County. 

8 The orange county coastal Coalition is forming, 

9 and is hoping to eventually having an entity that does that. 

10 There are possibilities of several other groups that maybe 

11 interested in being that responsible party, but to do an 

12 effective beach nourishment program you need some studies. 

13 - The coast of California Storm and Tideway Study is being done 

14 

15 

now by Orange County and the Army Corps of Engineers, is 

about to be finished up, and that is going to provide a lot 

16 of the background information, and real detail you need for 

17 that. 

18 But, you are also going to need to do environ-

19 mental studies. You are going to need to do actual 

20 engineering for these projects. The mitigation fee, as it is 

21 posed now, is only for the actual construction of 120,000 

22 cubic yards of nourishment over 75 years. That can be 

23 monitored. It needs to be studied. There are a lot of other 

24 elements that will have to go into actually do a sediment 

25 managing program. 

• 

• 
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But, following the model that you have had for the 

other in lieu fees, you've never had your applicants do all 

of that other work. They have contributed towards a regional 

program that portion which you have quantified to he their 

responsible volume of material. That is what we have done in 

this, and so addition of monitoring requirements, and other 

things, could he added into this, hut it wasn't the initial 

intent of the study to have that as part of the applicant's 

responsibility. 

COMMISSIONER REILLY: Except that they agreed to 

do it. 

CHAIR WAN: But, they agreed to do it. 

COMMISSIONER ESTOLANO: Yes, they -

CHAIR WAN: Excuse me. 

Commissioner Desser, and then Commissioner 

Woolley, then commissioner Nichols. 

COMMISSIONER DESSER: Well, I concur with what I 

believe to he the vagueness of this language here. 

First of all, I believe it ought to he the floor 

and not the ceiling, so I agree completely with Commissioner 

Reilly about using the Parks language, rather than the 

language that we have. 

Second of all, I know very little about beach 

nourishment programs, hut I know that just in dealing with 

beach nourishment at Ocean Beach in San Francisco, that the 
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• 1 estimated costs for the nourishment there is something over 

2 $200,000 a year, every year, so this is very -- this is too 

3 vague to offer me comfort. I don't know what the geographic 

4 boundaries of the nourishment would be. I have no idea who 

5 the other participants are. Everything you are saying is 

6 hope, hope, hope, rather than a specific plan that is in 

7 place. So, this is both vague, and illusory, as far as I am 

8 concerned. 

9 And, in fact, if I were Irvine, I would be very 

10 concerned about what it means to have this floor with no 

11 ceiling contemplated in the language here. I mean, maybe 

12 they do understand what the scope of the nourishment plan 

13 might be, but we haven't heard anything about that. 

14 If the implementation of this is going to be moved • 

15 to some sort of homeowners association, again, who ultimately 

16 is going to be responsible, but without some greater 

17 definition of what they are participating in, and what the 

18 sort of the real cost over time might be, as defined by a 

19 program per se, I am uncomfortable with the vagueness of the 

20 language . 

21 CHAIR WAN: Commissioner Woolley, and then 

22 Commissioner Nichols. 

23 COMMISSIONER WOOLLEY: Well, I am going in the 

24 direction of supporting the Park language, because at least 

25 it establishes a threshold by which then we can develop some 

• 
39672 WIUSPERING WAY 

O"KIIIlll'lT. ~1\ '1~644 

PRISCILLA PIKE 
Court Reporting Sennces TI!LEPIIO!\'E 

(~~9) 68\-82'\0 



. . . 

• 

• 

• 

145 

1 kind of future direction. 

2 But, I want to make sure that what I understand is 

3 that it won't be passed on to a third party organization, be 

4 it a homeowners association, that what we mean by applicant 

5 is Irvine, that they will be responsible for the fund. And, 

6 I want to see some acknowledgement of that. 

7 Secondly 1 I think that the -- I don't know if it 

8 has been considered, but should we be a party to this 

9 separate agreement? Right now, I only hear that the parties 

10 to the agreement are Irvine and 

11 

12 

COMMISSIONER REILLY: To the extent we agree 

COMMISSIONER WOOLLEY: -- and the Parks. 

13 

14 

15 

CHAIR WAN: By incorporating -- get me if I am 

wrong. They have incorporated it into their project/ and as 

such therefore we become a party. 

Am I correct in that, Mr. Faust. No? 16 

17 

18 

CHIEF COUNSEL FAUST: They have not done so. 

COMMISSIONER MC CLAIN-HILL: I thought that she 

19 did indicate that she was prepared to incorporate their 

20 agreement with State Parks as a part of their project 

21 description, that is what I heard. 

22 CHIEF COUNSEL FAUST: We, at least I -- I don't 

23 know about Mr. Douglas or Ms. Lee -- have no specific 

24 knowledge of that agreement. We have been told that an 

25 agreement exists. We do not know what the agreement is, what 
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2 

it means? 

COMMISSIONER REILLY: We are talking about the 

3 language in front of us. 

4 COMMISSIONER MC CLAIN-HILL: Yeah, we are talking 

5 about the language we have been discussing. 

6 CHIEF COUNSEL FAUST: You are talking about 

7 Condition No. 6, as amended on page 3. 

8 

9 

10 

COMMISSIONER REILLY: Right, yes. 

COMMISSIONER MC CLAIN-HILL: Yes. 

CHIEF COUNSEL FAUST: With all due respect, that 

11 is not an agreement. I have significant problems with that 

12 language as it is written. 

13 They are basically, as follows, State Parks' 

14 

15 

intent, as related to me by representatives of State Parks, 

is to use the $163,000 et cetera, for monitoring. It is 

16 entirely possible that after they have given that money to 

17 the State Lands Commission -- which is their intent -- over a 

18 period of years for monitoring, there will be no money left 

19 to develop a program, or to deliver a grain of sand onto the 

20 beach. 

21 Staff's intent, in attempting to keep the language 

22 that it had initially, was to insure that there would be some 

23 money to mitigate for the actual loss of sand. That was why 

24 staff suggested that there be a separate condition to cover 

25 monitoring, if it was desired, or the creation of a program, 

• 

• 
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1 if it is desired. 

2 A second thing that I would suggest about this 

3 condition, as it is written, is that it is questionable in my 

4 mind, at a minimum, that this condition can ever be complied 

5 with, on a prior-to-issuance basis, because it is too vague. 

6 It is not clear how they would comply. How they would show 

7 what the group is? how they would show what the fair share 

8 is? and if they can't demonstrate that, under the language of 

9 this condition, to the Executive Director prior to issuance, 

10 then the permit will never issue. It could be years before 

11 they are able to put together that group. 

12 I would question, or at least have the Commission 

13 knowingly consider whether that is what the Commission really 

14 wants in the language of this condition . 
15 

16 

So, I have some concerns with the way it is 

written. I expressed those concerns to staff. Staff 

17 attempted to deal with some of those concerns by saying, we 

18 would like to keep our original language, and then if the 

19 applicant, and State Parks, and the Commission want to add 

20 anything else for monitoring, or the creation of the program, 

21 fine they should go ahead and do so, and we will just have 

22 that as a separate condition. 

23 But, keep separate the mitigation ~or the loss of 

24 sand from whatever is going to be dedicated to monitoring, 

25 and creation of the program . 
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1 So, those are the comments I would have on 

2 Condition 6, except to one other thing: Condition 6 reflects 

3 a way to attempt to deal with an agreement. It doesn't 

4 really reflect an agreement. I really don't think that this 

5 is the agreement. There is an agreement. I am not 

6 questioning whether an agreement exists. I am saying this 

7 isn't the agreement that exists. 

8 CHAIR WAN: Commissioner Woolley, then 

9 Commissioner Nichols. 

10 COMMISSIONER WOOLLEY: Just to follow up then, my 

11 issue is that then once we could factor in an agreement, that 

12 we see that the Parks and then the Irvine folks are 

13 significantly satisfied with, the last sentence deals with us 

14 having to develop an appropriate program, that we approve of, 

15 so shouldn't we be part of that agreement, when th~re is one? 

16 CHIEF COUNSEL FAUST: Under a normal in lieu fee 

17 situation, you would take the fee, it would be held in a 

18 state depository account, and your staff, working with some 

19 or another entity, would develop -- usually pursuant to an 

20 MOU, or some other kind of contractual arrangement -- the 

21 specifics of how the money would be utilized to satisfy the 

22 purpose of the condition as originally developed. 

23 

24 

25 

COMMISSIONER WOOLLEY: Which we are a part of. 

CHIEF COUNSEL FAUST: Pardon me? 

COMMISSIONER WOOLLEY: Which we are part of . 

• 

• 
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2 

3 

CHIEF COUNSEL FAUST: We would 

COMMISSIONER WOOLLEY: We have to approve -

CHIEF COUNSEL FAUST: We would be a part of it 

4 because staff would be involved in developing the MOU, and 

5 ultimately it would be brought back to the Commission for 

6 implementation of that. 

7 At that point, when there was an MOU in place, 

8 reflecting how the money was going to be used, who was going 

9 to get it, what the purpose of the utilization would be, and 

149 

10 so on, then staff would, on behalf of the Commission, contact 

11 the Controller's Office, the money would be released from the 

12 State Depository Account, given to the appropriate designee, 

13 pursuant to the MOU, and the condition, the mitigation, would 

14 be implemented . 

15 So, those are the pieces that are missing here, 

16 and that need to be put in --

17 

18 

19 

COMMISSIONER WOOLLEY: Right. 

CHIEF COUNSEL FAUST: -- somehow. 

COMMISSIONER WOOLLEY: And, is it staff's 

20 understanding that that money is drawn down for replenish-

21 ment, and it never gets below the threshold, and that 

22· responsibility always remains with Irvine, and not the 

23 homeowners, or some other third party. 

24 

25 

CHAIR WAN: No. 

CHIEF COUNSEL FAUST: That is not the under-
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1 standing that staff has. That is a suggestion that State • 2 Parks has made, as part of a conceptual agreement with the 

3 applicant, but we haven't seen that. 

4 CHAIR WAN: Commissioner Nichols. 

5 COMMISSIONER NICHOLS: Pellow Commissioners, 

6 please may I have your attention on this issue. 

7 This is a part of a much larger program. You are 

8 not an island, with respect to beach sand nourishment. And, 

9 not only are you not an island, you are not even at -- we are 

10 just at the beginning of having a beach sand replenishment 

11 program in the State of California. 

12 I know that my assistant Brian Baird came and 

13 briefed you, briefly, at a prior meeting about this issue, 

14 but we have just formed in the last six months a coastal 
15 

16 

17 

sediment·working group between the Resources Agency, many of 

our departments, the Coastal Commission, and the Army Corps, 

to try to take a look at this issue on a state-wide basis, 

18 because California is really not doing much at all, with 

19 respect to this issue of beach sand replenishment. 

20 It is a terrible problem. We are losing our 

21 beaches. We are having incidents that we know about of a 

22 disastrous nature because of it. 

23 But, to try to solve this problemYith respect to 

24 a condition on this particular project really is counter-

25 productive in my view. I believe that what the Parks tried 

• 
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3 

to do, in their meeting of the minds with the Irvine Company 

on this issue, was to establish an agreement to agree. 

I agree that this not a detailed program. It is 

151 

4 not an enforceable contract. It is not a condition that you 

5 can go back and see if it was met in any detailed way later 

6 on. And, you know, we can argue about whether that is 

7 something you ought to be trying to do, or not. But, that is 

8 not what was being attempted here, I believe, by the State 

9 Park. 

10 The fact is that the Park and the company in this 

11 development, exist in a partnership arrangement until death 

12 do them both part. I mean, they are part and parcel of a 

13 long term working arrangement that is going to have to exist 

14 between the development and the State Park because they are 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

neighbors, and they share resources in many different 

respects. 

And, the meeting of the minds that occurred by the 

time this language was drafted was that the developer agreed 

to conditional language that does go with the property, with 

the development, to a long term relationship that includes a 

floor on amount of money that is going to be contributed, and 

a working agreement to get sand to the beach, to deal with 

sand loss that is occurring there. 

But, I think, if we start trying to figure out if 

every grain of sand is going to be mitigated, or if we really 
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2 

have a functioning, you know, plan here, we are not likely to 

be able to get there. I wouldn't try, with respect to this 

3 development project, because I don't think it is going to be 

4 very productive. 

5 I mean, you can try to extract more commitments if 

6 you want to, from the company to do more in the way of being 

7 active in this beach sand thing, but I think they are going 

8 to be there. I think they said they would be there. But, to 

9 get more precise about, you know, the program, or how to do 

10 it, we don't know how to do yet. We have got a lot of work 

11 that we need to be doing to get to that point. 

12 COMMISSIONER REILLY: Question, Madam Chair. 

13 Is the Secretary then supporting the staff 

14 

15 

recommendation, as written, in our CCC report. 

COMMISSIONER NICHOLS: I am supporting the Parks 

16 recommendation. 

17 COMMISSIONER REILLY: Thank you, because it wasn't 

18 entirely clear. 

19 CHAIR WAN: Commissioner McClain-Hill. 
20 COMMISSIONER MC CLAIN-HILL: You know, I have read 

21 the Parks' recommendation. I have read staff's recommend-

22 ation, and I am somewhat -- upon comparing the two, it 

23 appeared to me that the Park recommendation actually was more 

24 comprehensive than the staff recommendation, and required 

25 more of the company, and you know, I was encouraged by the 

• 
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1 fact that the company had agreed to that. 

2 I am trying to understand, Mr. Faust, what it is 

3 about -- you have basically indicated in your comments that 

4 this condition was so vague that it could undermine the 

5 ultimate issuance of the permit, which of course, is not 

6 something that we want to occur. 

7 I have to tell you, though, that as I read this 

8 condition, I don't really understand the basis for your 

9 opinion. And, you know, that causes me great concern because 

10 I, you know -- alzheimers must be setting in over here. But, 

11 if you could help me to better understand why you find this 

12 condition, as laid out by State Parks, to be fundamentally 

13 flawed? and, how we would correct it? 

14 

15 

16 

CHIEF COUNSEL FAUST: Through the Chair. 

Commissioner McClain-Hill, two comments on what 

you said. The first is that I agree with you, that the State 

17 Parks proposal is more comprehensive in scope than what staff 

18 initially proposed, that it has a greater view, if you 

19 please, a broader view of what a program might be, and of at 

20 least the elements of what it might take to do that. And, I 

21 agree with that statement. The difficulty is that none of 

22 that program is in place. 

23 As Secretary Nichols indicated, this is 

24 effectively an agreement to agree. And, so what you have is 

25 -- when it comes to the Executive Director for a decision, as 
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2 

to whether or not it is appropriate to issue the Coastal 

Development Permit, I would suggest there are two ways to 

3 read this: the first is to read this in a sense -- as I was 

4 suggesting before -- that what is needed is a program to be 

5 in place. Who would be the participants to the agreement? 

6 what is the nature of the program that is going to be 

7 involved? who are all of the parties that are going to be 

8 apportioned for this fair share? and so on. 

9 And, I was suggesting that it could be, easily, 

10 years, who knows how long, before all of that is in place, 

11 for some of the exact same reasons that Secretary Nichols 

12 indicated, I agree with that. 

13 The other way to read that condition is to simply 

14 say that all that they need to do is send in a letter saying 

15 

16 

that they agree to participate in a fair share program that 

may be established in the future, and that simple statement 

17 would be deemed then to be compliance with this condition. 

18 Then, the permit would issue. 

19 The question, then, that this Commission should 
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• 

• 
20 ask itself is how can you ever enforce that? what do you have 

21 to enforce? to insure anything? And, my suggestion is that 

22 other than the possibility that you can litigate to get 

23 $163,800, you probably don•t have much of anything else to 

24 enforce. 

25 How, you may decide that this isn•t a question of 

• 39672 WIUSPElUNG WAY 
OAKIIUJIST,CA 93644 

PRISCILlA PIKE 
Court Reponing Sen~ices 

mtnpris@sicrratcl.com 

TELEPIIONE 
(559) 6113-8230 



• 

• 

• 

155 

1 enforceability, this is a question of good will, and that 

2 they are subscribing to this, and that they have a long term 

3 relationship with the Parks_system, as Secretary indicated, 

4 and that based on the fact that they are joined at the hip, 

5 with respect to this property, they are going to go along, 

6 and that is fine --

7 COMMISSIONER MC CLAIN-HILL: Okay, so --

8 CHIEF COUNSEL FAUST: -- I am just suggesting that 

9 as a matter of enforceability, if you int~rpret it in that 

10 minimal way, you really don't have an enforceable condition. 

11 COMMISSIONER MC CLAIN-HILL: Well, except that --

12 well, a couple of things. 

13 First, that they have to agree -- you are drawing 

14 the distinction between the requirement that they agree to a 

15 specific program that has been developed, and all of which 

16 all of the pieces put together. 

17 From my perspective, were I them, I would be more 

18 concerned than us, because if they determine that they will 

19 participate in the program, in advance of even knowing what 

20 the program is, it seems to me that there could, in fact, be 

21 a commitment made that requires them to agree to the program 

22 that is established by whomever it is that is going to 

23 establish it, period. And, then they sort of· run the risk 

24 that that program down the road is something that is 

25 acceptable to them, because they have already agreed to 
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participate in the program. 

And, it also seems to me that they have made a 

3 minimum commitment of this deposit, but not a maximum 

4 commitment, and again at this juncture, they don't know what 

5 that ceiling is. 

6 So, I think the ambiguity could be read -- or the 

7 ambiguity runs as much counter to the applicant's interest 

8 than to ours, because I think it is very difficult for them 

9 to say, •we'll participate in the program,• the program be 

10 established, and then them say, •Yeah, but not that program.• 
11 CHIEF COUNSEL FAUST: I don't know how to add to 

12 what I said before. 

13 I think that if there is a difference between what 

14 we think -- and I largely agree with what you said -- the 
15 

16 

difference is in whether or how likely we believe it to be 

that a court at some time in the future will enforce a kind 

17 of blank check condition on the applicant, where the 

18 applicant is being asked today to agree to sign a blank check 

19 on a program about which no one knows the dimensions. 

20 And, it is possible that that is --

21 

22 it --

23 

24 

COMMISSIONER MC CLAIN-HILL: They are agreeing to 

CHIEF COUNSEL FAUST: -- enforcea~le, but -

COMMISSIONER MC CLAIN-HILL: -- and they have 

25 represented -- and again, that would be a concern I would 

• 
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1 have for a client of mine, but if they have made this 

2 agreement 

3 

4 

COMMISSIONER ESTOLANO: Commissioner McClain-Hill. 

COMMISSIONER MC CLAIN-HILL: -- I don't understand 

5 why we wouldn't take advantage of it. 

6 COMMISSIONER ESTOLANO: I have a sense that we 

7 might be okay here. I think the people -- so, I think we can 

8 probably move on. 

9 

10 

11 Okay. 

COMMISSIONER DANIELS: Shall I go now? 

CHAIR WAN: Have we discussed sand replenishment? 

12 Let's move onto the next issue, because I don't 

13 want to be here to midnight. And, that was the easy one, 

14 

15 

right, okay. Shall we go to water quality? 

COMMISSIONER DANIELS: All right, I am as ready as 

16 I will be. 

17 

18 

CHAIR WAN: Okay, go ahead, Commissioner Daniels. 

COMMISSIONER DANIELS: I don't know that I am 

19 thoroughly organized, but why don't I start with where we 

20 left off when we were discussing the conditions, and that was 

21 with respect to the applicant's. proposal to add some 

22 language, some additional modifying language to the condition 

23 that has already been modified somewhat, and ·that was 

24 Condition l6(C) (2). 

25 I don't know if staff has a comment on that, but I 
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2 

am not inclined to agree that we could add the modifying 

language in receiving waters. I think we are probably better 

3 off not including that, because I think there could be some 

4 disagreement as to the definition of receiving waters, and we 

5 could further define receiving waters to the way we under-

6 stand it, which would be to both the tributaries and the 

7 ocean, but I think we don't need that modifying language at 

8 all. We have got already a description of where the sampling 

9 is going to be, and that sampling is going to provide the 

10 data that will determine whether or not we then take action, 

11 and that should resolve it, I would think. 

12 Staff, could I have your response? 

13 EXECUTIVE DIRECTOR DOUGLAS: So, what you are 

14 suggesting is that we delete the language that talks about 
15 receiving waters? 

16 

17 

COMMISSIONER DANIELS: Right, because -

EXECUTIVE DIRECTOR DOUGLAS: Even though, for us, 

18 receiving waters means the stream and the ocean. 

19 

20 

CHAIR WAN: That is not a universal definition. 

EXECUTIVE DIRECTOR DOUGLAS: Well, we can put that 

21 in. We can say, instead of receiving waters, we say stream 

22 and ocean. 

23 COMMISSIONER DANIELS: We could a~d it in, but the 

24 places where we are monitoring are already identified. That 

25 is why it seemed redundant to me. 

• 

• 
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1 CHAIR WAN: I think, if staff puts in the 

2 definition, that might take care of the question -- their 

3 definition, staff's definition. 

4 COMMISSIONER DANIELS: All right. Well, we either 

5 need the definition in that we do mean the ocean, or we just 

6 take that modifying language out altogether. 

7 EXECUTIVE DIRECTOR DOUGLAS: I think we should 

8 just be very clear --

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

COMMISSIONER DANIELS: All right. 

EXECUTIVE DIRECTOR DOUGLAS: -- on what it is 

COMMISSIONER DANIELS: And, then --

EXECUTIVE DIRECTOR DOUGLAS: streams and ocean. 

CHAIR WAN: So, will you insert that language 

somewhere? you want to tell us where you are inserting it? 

DEPUTY DIRECTOR LEE: Wherever that change was 

made, instead of, "in the receiving waters" as requested by 

the applicant, we would simply say, "The standards have not 

been met in the streams and ocean, as a result of inadequate 

or failed BMPs" di-da, continuing on. 

COMMISSIONER DANIELS: Okay, then 

CHAIR WAN: Commissioner Nava has a question on 

22 that, then we will move onto the next one. 

23 

24 

25 

COMMISSIONER NAVA: Yeah, just a point of 

clarification, so that we are all reading from the same page, 

what definition will we be working under as we apply these 
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1 standards to a stream or to the ocean? what is a stream? and 

2 particularly, in this site, there are two locations where 

3 this is of grave concern, what is a stream? when does it stop 

4 being a stream? and when does it become the ocean? 

5 Because, I have a suspicion that unless we agree 

6 that the CT.Rs and the Ocean Plan are going to apply to all of 

7 the waters, that there is going to be a dispute down the 

8 road, with respect to stream and ocean. 

9 So, can somebody on staff tell me how we are 

10 defining that? 

11 EXECUTIVE DIRECTOR DOUGLAS: I assume ocean means 

12 seaward of the mean high tide line. 

13 

14 

15 

COMMISSIONER REILLY: Madam Chair. 

CHAIR WAN: Yes . 

COMMISSIONER REILLY: And, maybe this is to 

16 counsel, in terms of a dispute, you know, relative to whether 

17 something is a discharge into a stream under the basin plan, 

18 or an ocean discharge, it seems to me that that is a 

19 determination that has been made by the Regional Water 

20 Quality Control Board in this particular project, and one 

21 that they have not seen fit to review or change in any way. 

22 Is the Water Quality Control Board definition on that point, 

23 controlling for this Commission? 

24 

25 

CHIEF COUNSEL FAUST: Through the Chair. 

Commissioner Reilly, in my opinion the water board 

• 
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1 has made a determination, with respect to whether or not 

2 there is a discharge into the ocean, in this particular 

3 matter. My understanding is that there is presently 

4 litigation challenging that determination, and none of us 

5 know how that litigation will come out. But, at this moment 

6 in time, certainly, the water board has made a determination 

7 with respect to that issue. 

8 I may be wrong, but I thought that there was here 

9 a secondary question because some of the kinds of issues that 

10 were being discussed, I thought, had to do with commitments 

11 that were being voluntarily made as part of the project 

12 description by the applicant. And, to the extent that that 

13 is the case, the determination by the Regional Water Board 

14 

15 

would not be controlling in any manner, because we are really 

talking about what the project description is, rather than 

16 talking about an enforceable condition. 

17 CHAIR WAN: Where does that leave us with the 

18 definition, and the use of receiving waters, which does have 

19 a Water Quality Control Board meaning? versus streams and 

20 ocean, which may, as Commissioner Nava said, result in 

21 argument? Might it just be better to leave out receiving 

22 waters, as Commissioner Daniels asked for? 

23 You can think about that. 

24 Commissioner Daniels, do you want to continue? 

25 COMMISSIONER DANIELS: I apologize. Where did we 
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1 end up with this? • 

2 CHAIR WAN: we left it with staff considering 
3 COMMISSIONER DANIELS: Oh, then 

4 CHAIR WAN: -- whether we leave in the words, 

5 •receiving waters• or we define what receiving waters are. 

6 COMMISSIONER DANIELS: all right, so we will 

7 get back to this --

8 EXECUTIVE DIRECTOR DOUGLAS: Well, staff has 

9 already changed that to stream or ocean, so we would have to 

10 change it back, and if there is a good reason to do that, we 

11 will, of course, do that. 

12 CHAIR WAN: I think what the Commissioners are 

13 saying is if you change it back, they would prefer you to 

14 leave it out, the words "receiving waters" rather than a 
15 

16 

17 

18 

19 

definition that may be hard to know what it means. 

EXECUTIVE DIRECTOR DOUGLAS: Okay. 

COMMISSIONER NICHOLS: Just applicable 

CHAIR WAN: I am trying to mediate here. 

COMMISSIONER NICHOLS: -- water quality standards, 

20 and then it is your definition prevails. 

21 EXECUTIVE DIRECTOR DOUGLAS: Okay, that is fine. 

22 We'll just delete the reference to receiving waters or 

23 streams or ocean. 

24 [ General Discussion l 

25 COMMISSIONER DANIELS: I think our goals are 
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1 worthy, but I think we might be complicating things 

2 unnecessarily by adding all of that definition, so --

3 

4 

CHAIR WAN: Okay, continue, Commissioner Daniels. 

COMMISSIONER DANIELS: All right, then the EPA had 

5 mentioned something about being willing to review the 

6 monitoring data, which I understand meant -- or Condition No. 

7 17, and I am wondering if we could revise that condition to 

8 somehow take them up on that offer. 

9 Because, as I understand it right now, the 

10 monitoring, from the Water Quality Control Board, it is being 

11 done by a Dr. Ford, and if I understood the EPA's testimony 

12 right and I am sorry they aren't here but, they did 

13 offer to be involved in that part, also. 

So, would that be acceptable. 14 

15 STAFF HYDROLOGIST GREGG: I apologize. I missed 

16 the first part of what you said. I did hear the EPA 

17 volunteer to help us evaluate the data from the monitoring 

18 program, and I was very glad to hear that. I think that 

19 

20 

would be great. 

COMMISSIONER DANIELS: Okay. 

21 EXECUTIVE DIRECTOR DOUGLAS: I don't know that we 

22 need to change any conditions. 

23 COMMISSIONER DANIELS: All right, let's see. 

24 There was another condition that I wanted to 

25 discuss, that we haven't discussed previously, but we have 
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1 had discussions with the applicant about that, and this 

2 relates to the construction BMPs and the erosion control 

3 plan. If, actually, I could have State Parks, the 

4 representative from State Parks here, Madelyn Glickfeld here? 

5 There was a proposal that -- is she here? or, oh 

6 okay. There was a proposal that a third party consultant be 

7 retained to review the construction BMPs in the erosion 

8 control plan, and as I understand it, I think the applicant 

9 was willing to do that, but it was up to State Parks to --

10 why don't I come back to this thing, she's not here. 

11 On this area of water quality, also, I wanted -- I 

12 have a question. In terms of how we are organizing our-

13 selves, are we just looking at added conditions, or are we 

14 going to 
15 

16 

17 

CHAIR WAN: No, this is the --

COMMISSIONER DANIELS: kind of deal with 

CHAIR WAN: if you are talking about water 

18 quality, this is the time to discuss all of the issues --
19 COMMISSIONER DANIELS: Right. 

20 CHAIR WAN: -- and, if you get on a specific issue 

21 that others want to add to, then we will deal, you know, 

22 we'll let others add to it, but just deal with all of your 

23 water quality concerns. 
24 

25 

COMMISSIONER DANIELS: Okay. 

CHAIR WAN: Whether they are -- whatever. 
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1 COMMISSIONER DANIELS: I see Ms. Glickfeld is 

2 back. Maybe --

3 EXECUTIVE DIRECTOR DOUGLAS: Madam Chair, just for 

4 orderly proceedings here, you don't have a motion yet, so you 

5 are not at the point of any kind of amending motions. You 

6 are just discussing --

7 CHAIR WAN: That's correct. This is just 

8 discussion. We have no motions on the table. 

9 

10 

COMMISSIONER DANIELS: What I --

MS. GLICKFELD: My name is Madelyn Glickfeld, for 

11 the record. 

12 COMMISSIONER DANIELS: Thank you. 

13 What I am wanting to discuss at this point is the 

14 issue of a review of the construction BMPs, and the erosion · 

15 control plan, and I understand, but I need confirmation from 

16 you, or explanation, that State Parks is willing to retain a 

17 consultant to review those plans, as we --

18 

19 

20 

21 

22 

23 

24 

25 

MS. GLICKFELD: I think you would have to check 

with Mike Tope, he is the person in charge of expending the 

district's funds, and we have expended a lot of the district 

funds to date on this. 

I think what we have done, I think Dr. Stenstrom 

recommended that the Irvine Company should be requested to 

hire Mr. Mangarella and Mr. Strecker to review those plans. 

COMMISSIONER DANIELS: I think then that I will 
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ask the company to address that, then, thank you. 

MS. CULBERTSON: Thank you, Madam Chairman, 

166 

3 members of the Commissioner, Andi Culbertson, Irvine Company. 

4 The current staff condition, just for clarifica-

5 tion imposes upon the Irvine Company the obligation to hire 

6 and pay a third party contractor to inspect the construction 

7 BMPs. We discussed this with State Parks. They indicated 

8 they are bringing on staff. We would, obviously, consult 

9 with everyone to determine who we were going to hire for our 

10 third party contractor, but we have no trouble with what you 

11 are suggesting. 

12 COMMISSIONER DANIELS: That there be a third party 

13 consultant to review --

,. 

14 

15 

MS. CULBERTSON: Oh, no, we accepted that in our 

presentation. We accepted that condition. • 
16 COMMISSIONER DANIELS: Okay, I am sorry. Thank 

17 you for clarifying that. 

MS. CULBERTSON: Yes. 18 

19 COMMISSIONER DANIELS: And, then I have a question 

20 of Mr. Strecker, if he is here, with respect to the untreated 

21 areas. There was some discussion during the presentation 

22 that there was some areas that were, where there was, I 

23 believe, flows that were untreated, and I believe the 

24 information was in the chart relative to post-development 

25 volume and rate calculations. 
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2 

CHAIR WAN: Retention basins 4 and 5. 

COMMISSIONER DANIELS: Right. 

3 [ Pause in proceedings. ] 

4 MS. CULBERTSON: I am sorry, Madam Chairman, 

5 Commissioners, lots going on here. I am sorry. 

167 

6 

7 

Your question, Commissioner Daniels? I apologize. 

COMMISSIONER DANIELS: Well, I actually thought 

8 that maybe Mr. Strecker could address this, relative to what 

9 was pointed out to us during the public hearing, and the 

10 presentation, there was a concern about some untreated areas, 

11 and it was identified in his report, so I thought maybe he 

12 could. 

13 MS. CULBERTSON: These were outside of the appeal 

14 area, those untreated . 

15 COMMISSIONER DANIELS: But, do that -- are they in 

16 fact untreated? 

17 MR. STRECKER: There are some areas in the Los 

18 Trances watershed that weren't in the appeal area, so they 

19 are not -- we are not showing treatment for those in the 

20 report, that is correct. 

21 COMMISSIONER DANIELS: And, is there -- does that 

22 include any part of your modeling at all? 

23 MR. STRECKER: In the modeling, w~ did not count 

24 for any treatment of those areas, so --

25 COMMISSIONER DANIELS: All right . 
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MR. STRECKER: -- yes, it was accounted for. 

COMMISSIONER DANIELS: All right, thank you. 

3 Those actually are all of the questions I have on 

4 just water quality at this point. I have some other 

5 questions relative to the State Parks letter. 

6 CHAIR WAN: Let me add -- does somebody else have 

7 a question of water quality? 

8 Okay, Commissioner Dettloff, then Commissioner 

9 Nava, and then I have something. 

10 COMMISSIONER DETTLOFF: This can be a question 

11 either for staff, or of someone from the Irvine Company. 

168 

12 I know that we had a good explanation of where the 

13 

14 

15 

water -- I think they call it, the train that comes down 

through carrying the water will there be any water that 

comes off of the area outside of the appeal, though, that 

16 will go in through the system that has been created for the 

17 areas within the appeal. Are there any areas coming into 

18 that system? 

19 STAFF HYDROLOGIST GREGG: Yes, there are. 

20 COMMISSIONER DETTLOFF: What would the volume of 

21 that water be? 

22 STAFF HYDROLOGIST GREGG: Boy, I don • t have that 

23 answer, but yeah, there are areas that will drain to Los 

24 Trancos Creek, that will then be picked up by the low flow 

25 diversion, and then taken to the sewage treatment plant . 

• 

• 
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1 There are some areas that are outside of the appeal area 

2 well, there are many areas that will be picked up by the low 

3 flow diversion, and --

4 COMMISSIONER DETTLOFF: And, that would then be 

5 considered treated water? 

6 STAFF HYDROLOGIST GREGG: Yes. 

7 COMMISSIONER DETTLOFF: Coming down the system 

8 that has been developed. 

9 In the area where we come to the very end of the 

10 line, through Los Trancos, and down into the Crystal Cove 

11 area, where we have had a lot of concern by the residents, 

12 during that period of time, from April 15 to October 31, they 

13 can almost be guaranteed that within that system there will 

14 be no waters, is that correct? 

15 

16 

17 

STAFF HYDROLOGIST GREGG: Yes. 

COMMISSIONER DETTLOFF: Now, what will the -

STAFF HYDROLOGIST GREGG: Actually, I am sorry. 

18 There are -- within Los Trancos there should be no water. 

19 There is at least one culvert that does not go through Los 

20 Trancos, and does not have any water coming from the appeal 

21 area, and that --

22 COMMISSIONER DETTLOFF: But, that should be the 

23 dry period? 

24 STAFF HYDROLOGIST GREGG: Actually, I am going to 

25 step back one more time. That will also be picked up also by 
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1 the low flow diversion. 

2 COMMISSIONER DETTLOFF: So, that diversion will 

3 take care of during those months of the year, so that area, 

4 that we've seen a lot of water impacting, will be dry. 

5 STAFF HYDROLOGIST GREGG: Correct. 

6 COMMISSIONER DETTLOFF: During the season that 

7 diversion cannot take place during the winter months. What 

8 do you expect the conditions of that area, or of that creek, 

9 will be, and especially that culvert, will be during 

10 construction, and then post-construction? will the mechanisms 

11 that you have upstream be in place to take care of the 

12 problems so that it will be minimum flow? or what conditions 

13 can we expect to see at that site? 

14 

15 

16 

STAFF HYDROLOGIST GREGG: There still is a very 

large volume of water, and there will be natural erosion, and 

some erosion due to the project, that will occur, so doing 

17 large storm events in southern California, you know, anywhere 

18 in southern California it is a very dry area most of the 

19 time, and the way you get rain storms in the winter months is 

20 almost akin to flash floods. They come up rapidly, there is 

21 a lot of erosion. So, that culvert will be filled with 

22 debris and mud periodically, and have to be cleaned out. 

23 COMMISSIONER DETTLOFF: But, that .will be a 

24 natural condition that is already being experienced on this 

25 site, is that correct. 

• 
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1 STAFF HYDROLOGIST GREGG: Yes, basically. There 

2 may be some small -- I mean, I would expect that would be 

3 similar to natural conditions. I think the BMPs that are 

4 going on on the construction site will -- and some of the 

5 construction that will be putting in impervious surface 

6 unfortunately, one of the benefits of the impervious 

7 surfaces, it is going to reduce even natural erosion, so 

8 there might even be less sediment traveling down the creek, 

9 and that is presuming that all their BMPs are in place, and 

10 operating properly, and they are going to have an inspector, 

11 and that is their commitment at this point. 

12 COMMISSIONER DETTLOFF: Do the BMPs differ in the 

13 appeals area, and the grading that will take place? do they 

14 

15 

differ from what has been experienced in the past, under 

conditions, different conditions than we have now placed on 

16 this applicant? or do the construction control measures 

17 remain the same whether it was done pre or currently? 

18 

19 

STAFF HYDROLOGIST GREGG: In general, they are 

doing pretty much the same thing they did on the non-appeal 

20 area. They are, I believe, what State Parks was adding in 

21 today, is adding some additional measures that would include 

22 some detention basins that are involved on the construction 

23 site, and they are also going to be construction, this basis 

24 6, which will be a detention basin of a pretty large volume 

25 that will capture some of the sediment, so there should be 
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1 improvements, compared to the non-appeal area. 

2 COMMISSIONER DETTLOFF: And, my last question, the 

3 system that they have in place, with the various basins, and 

4 the progress that this water will make in a treatment mode, 

5 that received peer review, did it not? was that peer 

6 reviewed? who made the determination? I know that our staff 

7 did, and certainly your expertise, and you had all of the 

8 reports? 

9 STAFF HYDROLOGIST GREGG: Reviewed by Professor 

10 Stenstrom looked at those BMPs --

11 

12 

13 

14 

15 

16 staff. 

17 

COMMISSIONER DETTLOFF: And, that would have been 

STAFF HYDROLOGIST GREGG: -- and in --

COMMISSIONER DETTLOFF: 

STAFF HYDROLOGIST GREGG: 

in addition to staff. 

-- addition to our 

COMMISSIONER DETTLOFF: So, it had, really, three 

18 layers of review? and was determined to be the best 

19 management practices that we now have available to us. 

20 

21 

STAFF HYDROLOGIST GREGG: Yes. 

COMMISSIONER DETTLOFF: And, was it based on that, 

22 or was it based on getting a -- you had a ce~tain standard 

23 that you wanted met, and through the mechanisms that were in 

24 place, they met those standards? or did you look at every 

25 device that could be used to produce the results you hoped 

• 
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1 

2 

for? what was the standard you used? 

STAFF HYDROLOGIST GREGG: It is a bit of both. 
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3 The state-wide NPDES construction standard lists a variety of 

4 things you can use to reduce impacts of construction, and 

5 basically they are doing a large sweep that includes most of 

6 those. They are putting several layers of BMPs, so that you 

7 don't rely on one in most cases. 

8 And, so I -- yeah, and refinements. Actually, 

9 they have had inspections on a, you know, regular basis 

10 through the storm months, and even on a daily or weekly basis 

11 they would make improvements to the BMPs, to have them fit 

12 where they were in their construction project, at the time. 

13 COMMISSIONER DETTLOFF: So, all waters that will 

14 come down from the appeals area will be treated, or will be 

15 diverted, from the appeal zone? all of it will go through 

16 that system, or it will be diverted? 

17 

18 

19 

20 

21 

STAFF HYDROLOGIST GREGG: Yes. 

COMMISSIONER DETTLOFF: I hope so. 

STAFF HYDROLOGIST GREGG: Let me check one -

COMMISSIONER DETTLOFF: So you have been told. 

STAFF HYDROLOGIST GREGG: are you talking 

22 about in the winter? or in the summer? 

23 COMMISSIONER DETTLOFF: In the summer, it will be 

24 diverted 

25 STAFF HYDROLOGIST GREGG: Correct . 
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1 COMMISSIONER DETTLOFF: -- so I am saying in the 

2 winter. 

3 STAFF HYDROLOGIST GREGG: In the winter, yes, they 

4 will. There may be some areas -- I believe there might be at 

5 least one slope -- well, actually, no it does have BMPs. I 

6 think there are some kind of BMPs on all parts of the site. 

7 COMMISSIONER DETTLOFF: It will go through that 

8 system, so the retention ponds will receive those waters? and 

9 so it moves through the wetlands. 

10 STAFF HYDROLOGIST GREGG: Only a portion of the 

11 site will go through pond 6, basin 6. Other ones will go 

12 through basins 4 and s, so the treatment train varies, 

13 depending what part of the site you are on. 

14 

15 

16 

17 

COMMISSIONER DETTLOFF: Exactly, but it is going 

through a system that is in place? 

STAFF HYDROLOGIST GREGG: Correct. 

CHAIR WAN: So, when you are talking about BMPs, 

18 just a point of clarification on that, you are not 

19 necessarily talking about them being filtered? You are 

20 talking about for -- or treated for pollutants? You are 

21 talking about BMPs, including street sweeping, and all the 

22 rest. 

23 STAFF HYDROLOGIST GREGG: Correct,· and yes, it is 

24 not treatment as if it· is going through a treatment plant 

25 CHAIR WAN: Or drain packs. 
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1 STAFF HYDROLOGIST GREGG: Not all of it goes 

2 through drain packs, that is correct. 

3 COMMISSIONER DETTLOFF: Does some of it go through 

4 drain packs? 

5 STAFF HYDROLOGIST GREGG: Oh, yes, but I am not 

6 sure what the proportion is. 

7 [ Off microphone discussion ] 

8 I'm sorry? 

9 [ Off microphone discussion ] 

10 Almost all of it, I am told. 

11 COMMISSIONER DETTLOFF: So, almost all of it goes 

12 through drain packs, and then goes through the various basins 

13 that are in place, through wetlands 

STAFF HYDROLOGIST GREGG: Correct. 14 

15 COMMISSIONER DETTLOFF: -- and various areas that 

16 will help to treat that before it arrives at Los Trances or 

17 Muddy Creek? 

18 

19 

20 

STAFF HYDROLOGIST GREGG: Yes. 

COMMISSIONER DETTLOFF: Thank you. 

CHAIR WAN: Commissioner Nava. 

21 COMMISSIONER NAVA: Yes, there are sent to staff. 

22 There are essentially two -- I don't what we are calling --

23 trains? or two streams. We are talking about Los Trances and 

24 Muddy Creek. And, would it be fair to say that whatever 

25 ~ flows goes through the Muddy Creek avenues, receives specific 
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1 kinds of treatment that are superior to those that are 

2 experienced by the waters that go through Los Trancos? 

3 STAFF HYDROLOGIST GREGG: Yes, you could say that, 

4 in the sense that there is more -- it may be just a factor 

5 that there is more flat ground, where there was space for 

6 them to put in this larger detention basin on that side, and 

7 do more water quality impacts,· but, yeah, that appears to be 

8 the case. 

9 COMMISSIONER NAVA: And, in fact, isn't it also 

10 true that there is less qualitative treatment to the waters 

11 that go into pond 4 and 5 that the third party expert, in 

12 terms of his recommendations, suggested that they were under-

13 sized. 

14 If you take a look at -- well, let me, if you take 

15 

16 

a look at what he was talking about in his recommendations, 

that he thought they might be better served if they were 

17 larger? isn't that accurate? 

18 STAFF HYDROLOGIST GREGG: Are you talking about 

19 basins 4 and 5, specifically? 

20 COMMISSIONER NAVA: Four and 5. 

21 STAFF HYDROLOGIST GREGG: Actually, I don't recall 

22 reading that, but that is consistent with what I know about 

23 the site. 

24 COMMISSIONER NAVA: And, what is your understand-

25 ing as to the justification that waters going through Lbs 
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1 Trances, and into 4 and 5, don't receive the same character 

2 and quality of attention -- for lack of a better word -- than 

3 the waters in Muddy Creek received? 

4 STAFF HYDROLOGIST GREGG: My understanding of it 

5 and probably you should have Irvine respond to this, also 

6 but my understanding is that the room available for the 

7 detention ponds on that side was less, the slopes were 

8 steeper, and that is what they could fit into the property. 

9 And, there is not a specific numeric standard that 

10 says how much you need to treat the water. The statewide 

11 permit, Statewide Water Board permits, saying here is a large 

12 suite of BMPs that you could do, you know, implement as many 

13 of them as you can to the maximum extent practicable, and to 

14 so I think -- my understanding is that there wasn't enough 
15 room. 

16 COMMISSIONER NAVA: All right, and then in terms 

17 of -- and I have some more -- in terms of when you are 

18 talking about the water being treated in Los Trances, it goes 
19 to the appeal area into ponds 4 and 5. At some point it is 

20 then commingled with other waters that are outside of the 

21 appeal area, that aren't treated, is that correct? is that 

22 the way you understand it? 

STAFF HYDROLOGIST GREGG: Oh, yes.· 23 

24 COMMISSIONER NAVA: That water then flows to the 

25 30-inch pipe, near the car bridge, about 200 feet from the 
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1 

2 

3 

surf, correct? 

STAFF HYDROLOGIST GREGG: Correct, correct. 

COMMISSIONER NAVA: So, appeal waters go through 4 

4 and 5 mixed with non-appeal waters, untreated, into the 30-

5 inch pipe, into the stream that then empties 200 feet from 

6 this public beach, correct? 

7 

8 

STAFF HYDROLOGIST GREGG: Correct. 

COMMISSIONER NAVA: Okay, now I have some 

9 questions for Kimberly Lewand. 

10 Now, in terms of some of the statements that were 

11 made as to the fact that water was being treated, or all of 

12 the water was being treated, when I look out into the 

13 audience I see some vigorous shaking of the heads, it makes 

14 me think that, perhaps, there is other information that would 

15 help me, as a Commissioner, so what can you add to that? 

16 MS. LEWAND: Okay, thank you for letting me answer 

17 that. 

18 We strongly disagree with the assertion that all 

19 of the runoff from the appeal area, even, is being treated. 

20 I apologize because you don•t have, I think, the 

2.1 full complete copy of the Strecker report in front of you, 

22 but there are some figures in there that I think would 

23 illustrate this very simply, and maybe Mr. Strecker can 

24 answer that for us. 

25 Basins 4 and 5, it is my understanding, are in the 
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1 non-appeal area. I think that is what they mean, when they 

2 say that only flows from the non-appeal area won't be 

3 treated. Basins 4 and 5, to my knowledge, are flood control 

4 devices only, and not treatment. 

5 If there is treatment, and I don't see where there 

6 is, I believe it to be very little, but I would like to hear 

7 that from Mr. Strecker. 

8 So, the water that is coming from the appeal area, 

9 going to ponds 4 and 5 in the non-appeal area, and then 

10 coming out of both a 30-inch CMP -- and then we discovered 

11 yesterday, also the 48-inch RCP, which is on the other side 

12 of Los Trances tunnel, are getting very little treatment. 

13 And, again, if you have this figure in front of 

14 you, and I wish that I could copy it and put it in front of 

15 all of you. It talks about, for example, the average 

16 concentrations of TSS, a typical pollutant coming off of this 

17 site, and it tells you where there is removal, and where 

18 there is not. 

19 And, there just simply, even in his own diagram, 

20 is not a removal of pollutants, which is the definition of 

21 treatment, for a lot of what you see on this map, for basins 

22 4 and 5, for the 

23 

24 
COMMISSIONER DANIELS: I am sorry.to interrupt -

MS. LEWAND: -- treatment train, if you will, for 

25 basins 4 and 5 . 
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1 

2 

3 

4 

COMMISSIONER DANIELS: I think I do have a 

complete copy of the report --

MS. LEWAND: Great. 

COMMISSIONER DANIELS: -- so if you could refer me 

5 to the page, I would just like to track that. 

6 MS. LEWAND: There is no page number, but it is 

7 under Appendix B, and if you would go to the second page of 

8 that appendix B. 

9 

10 interrupt. 

11 

12 7th column. 

13 

COMMISSIONER DANIELS: Okay, thank you, sorry to 

MS. LEWAND: Look at column 1, 2, 3, 4, 5, 6, the 

COMMISSIONER NAVA: Can I make a suggestion. 

MS. LEWAND: Un-huh. 14 

15 

16 

COMMISSIONER NAVA: Is there a transparency that 

can show us, that maybe he is holding, and perhaps we can get 

17 the overhead on the wall, so that this Commission can follow 

18 the figures? 

19 COMMISSIONER HART: This is why we need a map. 

20 [ Off microphone discussion 1 

21 

22 

23 

COMMISSIONER NAVA: I beg your pardon? 

MS. CULBERTSON: Can the applicant be able to -

COMMISSIONER NAVA: I am asking whether or not 

24 there is any objection to the use of a transparency by this 

25 commission, so we can follow the statistics as referred to by 
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1 this speaker. 

2 STAFF HYDROLOGIST GREGG: Kim, what page is that 

3 on? 

4 MS. LEWAND: There is no page number. It is the 

5 second page after Appendix B. I apologize that there is not 

6 a page number on it in the report. 

7 COMMISSIONER DESSER: Paula, do you have something 

8 that the rest of us -- Paula, Commissioner Daniels 

9 

10 

COMMISSIONER DANIELS: I may not. 

COMMISSIONER DESSER: do you have something 

COMMISSIONER DANIELS: I may not, because --11 

12 COMMISSIONER DESSER: that rest of us do not 

13 have? 

14 

15 

COMMISSIONER DANIELS: I may not, because I only 

have one page in --

16 

17 

18 

19 

MS. LEWAND: Right, you got --

COMMISSIONER DANIELS: Appendix B. 

MS. LEWAND: -- a page, I think -

COMMISSIONER DANIELS: So, I guess I don't. 

20 MS. LEWAND: -- but you didn't get the complete 

21 report, is my understanding. 

22 And, just to clarify, from the Coast Keeper's 

23 perspective, if they are claiming, once again, that all of 

24 the runoff is being treated, then let's put it in as a 

25 condition. There should be no problem in that, you know, in 
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1 putting that in as a condition, if they agree to that 

2 assertion. 

3 [ overhead presentation ] 

4 Okay, so column 7, and you can barely see it, but 

5 it is the -- thank you. 

6 · It talks about, that is the column, and it --

7 actually, Rick you would probably be the better person to 

8 explain this. Do you want me to point, and you explain it? 

9 

10 

11 
to you? 

Would you mind if he, our consultant explains it 

COMMISSIONER NAVA: I think what is in the best 

12 interest of this Commission is to get the information by --

13 

14 

15 

MS . LEWAND: Okay. 

COMMISSIONER NAVA: -- whoever has it, in a way 

that it is clear, so that we can understand it. 

182 

16 

17 

18 

19 

MS. LEWAND: I do think that he will be clearer 

than myself, so I would rather that Rick would explain it for 

you. 

Rick, if you don't mind. 

20 CHAIR WAN: You have to take the microphone, and 

21 you have to state your name for the record. 

22 

23 

24 

25 

MR. ROLLINS: That's fine. 

My name is Richard Rollins. I am working as a 

consultant for Orange County Coast Keeper. 

What Ms. Lewand is referring to -- this is a very 
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1 dense overhead, so I hope you can see it. If you go here, in 

2 the Los Trancos watershed, which is the top, there are areas 

3 coming through with no treatment at all, that goes straight 

4 through to Los Trancos. 

5 There are areas up here that say additional 

6 developed area to riparian enhancement, which goes through 

7 not through catch basin inserts, but just straight through, 

8 and then they come together with the catch basin flow, and 

9 then they go through the riparian enhancement into the 

10 Trancas. 

11 But, the part that is more interesting is this 

12 part here that says filtered catch basins to pond 4, and then 

13 additional developed area to pond 4, which has no catch basin 

14 inserts. It goes straight to detention pond 4, which has 

15 already been stated that that is purely for flood control, 

16 and in fact is not given any removal credit over here in the 

17 last column. 

18 In addition, the same thing happens to pond 5. 

19 There is no treatment credit given over there. And, then 

20 there is an additional untreated developed area below pond 4, 

21 which goes straight to Los Trancos. 

22 If you want an idea of what the catch basin insert 

23 percentage is, you can just look at the acreage. There is 

24 6.8 acres there, that get these catch basin inserts. And, 

25 here I am kind of at a loss on the angle, but I think it 
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1 

2 

might be 18, I am not sure, out of a total of 200, over 200. 

So, we are talking about 25 acres, maybe, out of 200, that 

3 are getting treatment through the drain packs. There is a 

4 little bit more that gets treatment through the riparian 

5 enhancement, so that totals up to maybe 40 acres. 

6 Can I answer any other questions? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

CHAIR WAN: No --

COMMISSIONER NAVA: No, thank you. 

CHAIR WAN: -- unless he has one. 

Can I make a comment here --

EXECUTIVE DIRECTOR DOUGLAS: Madam Chair. 

CHAIR WAN: -- just insert something -

Yes. 

EXECUTIVE DIRECTOR DOUGLAS: In fairness, it seems 

to me that the applicant ought to be able to address this, 

too, because it seems to be a pretty important issue. 

17 COMMISSIONER NAVA: Yes, I am sorry, but it seems 

18 to me that the normal process that I have seen occur, is that 

19 whenever a Commissioner has a question for which they require 

20 additional explanation, they can ask a member of the audience 

21 to come forward, and give that response. 

22 If there are other Commissioners who believe that, 

23 based on what they have heard, they need furt~er clarifica-

24 tion, they, of course subject to the discretion of the Chair, 

25 have the ability to do so. 
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1 CHAIR WAN: That is correct. 

2 I have -- where is our -- Mr. Gregg, I am 

3 listening to this and trying to piece together, okay, what it 

4 seems to me is -- and maybe I am wrong here -- but what is 

5 going on, and you are going to and then I will go back to 

6 Commissioner Nava, who says he is almost done, okay -- is 

7 that we are saying that most of the water in Los Trancos is 

8 treated, but what I am hearing is that basins 4 and 5 are 

9 essentially flood control districts. They don't have drain 

10 packs on basins. They don't really serve as filtering 

11 devices, but that the waters from within the appeal, the 

12 runoff from within the appeal districts, goes to basins 4 and 

13 5, but because basins 4 and 5 are outside of the appeal area, 

14 we are then saying that the waters that come out of that are 

15 therefore -- and that are untreated -- are not waters from 

16 the appeal area, and that is how we are dealing with this. 

17 This is kind of like a --

18 STAFF HYDROLOGIST GREGG: No, that is not what we 

19 intend to say, by any means. We realize that there are 

20 waters from the appeal area that travel through those basins 

21 into Los Trancos Creek. 

CHAIR WAN: And, they are untreated. 22 

23 STAFF HYDROLOGIST GREGG: Some of the waters are 

24 not all of the waters go through structural BMPs and that 

25 is not a requirement of the storm water program, that all of 
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1 the water • 

2 CHAIR WAN: I am not asking you if it is a 

3 requirement. I am asking you, because we want to know 

4 STAFF HYDROLOGIST GREGG: Right . 

5 CHAIR WAN: -- about what -- I am trying to figure 

6 out, and I assume what everybody else is trying to figure 

7 out, is what is treated, and what is not treated? 

8 STAFF HYDROLOGIST GREGG: Right. 

9 CHAIR WAN: So we know what is happening here. 

10 STAFF HYDROLOGIST GREGG: Yes, I don • t have at my 

11 fingertips the answer on what percentage of the water from 

12 the appeal area is being treated, and clearly some of it is 

13 not going through structural BMPs. 

14 CHAIR WAN: Okay. 
15 

16 

17 

Commissioner Nava, if you can finish up 

COMMISSIONER NAVA: Right. 

CHAIR WAN: -- and then I am going to go to 

18 Commissioner Reilly. 

19 COMMISSIONER NAVA: All right, directing the 

20 staff's attention to the independent review of the Newport 

21 Plan Community Development storm water impacts by Stenstrom, 

22 and if you take a look at the recommendation portion of his 

23 report, and this was part of the original ag~nda package --

24 yes, Exhibit 46 -- actually, I take that back. It is part of 

25 the second package we received. 

• 
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1 Under point No. 1, the recommendation having to do 

2 with low flow diversion calls for the installation, or 

3 suggests that certain monitoring, or information collection, 

4 can be done by installing flow meters, and totalizers, at 

5 each pump station. Now, was that a recommendation that was 

6 incorporated by our staff? 

7 STAFF HYDROLOGIST GREGG: No, we agreed that that 

8 would be a useful thing to do, and we didn't find that it was 

9 required by the LCP. 

10 COMMISSIONER NAVA: Right, but whether or not it 

11 was required, what, in your opinion, benefit would be 

12 obtained by the data that would be collected by such 

13 instruments? 

14 

15 

STAFF HYDROLOGIST GREGG: One of the benefits is 

to have sort of a feed-back loop that causes the homeowners, 

16 if that totalizer is used to charge them for the amount of 

17 flow that is going to the Orange County Sanitation District, 

18 then it would be a benefit to them to reduce unneeded 

19 irrigation, or to monitor their irrigation closely to make 

20 sure that there is not a lot of runoff. 

21 COMMISSIONER NAVA: Okay, so that is one of the 

22 things that, in fact, if we look further down the road to a 

23 benefit, to the individuals that are going to· buy these lots, 

24 and live in this development, that would be a good thing for 

25 them. It would also be a good thing for the environment, 
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1 because we would know how much was running, and we would also 

2 then be able to better address the issue with the sanitation 

3 district that perhaps could arise when they tell the 

4 homeowners association they won't accept the flow anymore 

5 because their particular -- they have reached capacity, 

6 right? 

7 

8 

9 

10 sure. 

11 

STAFF HYDROLOGIST GREGG: Un-huh. 

COMMISSIONER NAVA: Is that a "Yes"? 

STAFF HYDROLOGIST GREGG: I am sorry, no I am not 

COMMISSIONER NAVA: But, it would give some 

12 information, with respect to how much is going through there, 

13 and what they are going to be charged for, correct? 

14 

15 

STAFF HYDROLOGIST GREGG: That is correct, except 

that I am not sure, without those totalizers, it is possible 

16 Orange County might not assess any direct fees to the home-

17 owners association. 

18 COMMISSIONER NAVA: Okay, continuing with the 

19 recommendations, the point No. 3 

20 

21 

22 review 

MS. GLICKFELD: Point of information. 

COMMISSIONER NAVA: the third party independent 

23 What? 

24 

25 

MS. GLICKFELD: Point of information, if I might. 

CHAIR WAN: If Commissioner Nava wants to ask you . 

• 

• 
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MS. GLICKFELD: I just want to make 1 

2 COMMISSIONER NAVA: I would like to follow through 

3 with staff, while I have a train of thought here. I am 

4 easily distracted, so. 

CHAIR WAN: So, if you 5 

6 MS. GLICKFELD: you are not using the wrong 

7 document, that's all. 

8 COMMISSIONER NAVA: I am sorry? 

9 MS. GLICKFELD: I just want to make sure you are 

10 not using the Stenstrom report that was included in the staff 

11 report, but that you are using the Stenstrom report that was 

12 included in the addendum. 

COMMISSIONER NAVA: I have that. 13 

14 

15 

16 

MS. GLICKFELD: That is the one that has its 

recommendations, and I believe that some of these issues were 

-- they were the source of our amendments, that have been 

17 accepted by the staff. 

18 CHAIR WAN: Okay, I think Commissioner Nava knows 

19 where he is at. 

20 Okay, go ahead. 

21 COMMISSIONER NAVA: Now, the recommendation No. 3, 

22 the drain packs are having been sized as using a rating of so 
23 percent hydraulic conductivity. Now, do we attached any 

24 significance to the recommendation that it would be wiser to 

25 rate them at 25 percent? which would double the required 
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2 

area? It would reduce cleaning frequency, and increase 

reliability, and if, in fact, what we are concerned about is 

3 insuring some predictability in the system, so that we don•t 

4 have inappropriate discharges so that we can effectively 

5 monitor the water quality? is this a recommendation that was 

6 adopted by staff? 

7 STAFF HYDROLOGIST GREGG: Yes, that was adopted 

8 today. 

9 COMMISSIONER NAVA: So, today we are using the 

10 point No. 3, correct? 

11 

12 

STAFF HYDROLOGIST GREGG: Correct. 

COMMISSIONER NAVA: And, just as a point of 

13 information, when you talk about BMPs, the definition of BMP 

14 that you are using, includes such things as homeowner 

15 education? 

16 STAFF HYDROLOGIST GREGG: Correct. 

17 COMMISSIONER NAVA: And, isn't it also true in the 

18 homeowner education that we are talking about, really isn't 

19 going to be effective until grading is completed? construc-

20 tion done? lots are sold and occupancy? so, it may not, in 

21 fact, be applicable for 5 to 10 years? that aspect of a BMP? 

22 STAFF HYDROLOGIST GREGG: It won't be applicable 

23 until people move in, and I am not sure it wi.ll be that long, 

24 or not. I don't know. 

25 COMMISSIONER NAVA: Thank you. 

• 
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1 CHAIR WAN: Before I go to Commissioner Reilly, I 

2 was reminded that I said I was going to ask a couple of 

3 questions. 

4 Go to page 16 of the addendum, and this is •B" 

5 water quality ecological monitoring plan. I think I asked 

6 you this, Mr. Gregg, at lunch. In the first place, I wanted 

7 to know, when it says that the sampling will be in the surf 

8 zone adjacent to the mouth of the watershed, I wanted to know 

9 what that meant? where, specifically, and how far out into 

10 the surf zone that was? Because where you monitor, and how 

11 far out you monitor really makes a huge difference in what 

12 you are sampling results will be, and, you were going to find 

13 out how far out into the surf zone that is? 

14 

15 

16 

17 

STAFF HYDROLOGIST GREGG: I was not able to get 

that report and I still would say that it is certainly no 

more that 150 feet from the mouth of Los Trances Creek. 

CHAIR WAN: Can I have the applicant come up. Can 

18 you tell me precisely, because I need to know. It is not 

19 enough to say to me that it is, you know, in the surf zone 

20 adjacent to. I need to know where it is, because you know SO 

21 feet into the surf zone, 100 feet into the surf zone, 150 

22 feet into the surf zone, the further out you get, the more 

23 diluted the reading gets, and the less meaningful that 

24 reading becomes. 

25 So, I need to know precisely where it is . 
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1 

2 

3 again. 

Yes, Ms. Culbertson. 

MS. CULBERTSON: Madam Chairman, Andi Culbertson, 

4 The surf zone sampling is directly in the surf 

5 zone, at a depth of about 3 feet. 

6 CHAIR WAN: No, how far out from the mouth of the 

7 creek? 

8 MS. CULBERTSON: Oh, how far out from the mouth of 

9 the creek? 

10 CHAIR WAN: Because I want to know what is coming 

11 out of that creek? 

12 UNIDENTIFIED SPEAKER: It is going to depend on the 

13 height of the tide. 

14 

15 

16 

17 

18 

19 

MS. CULBERTSON: Yes, it depends on the height of 

the tide. The mouth of the creek, as being 

CHAIR WAN: Do we have a minimum and a maximum? 

MS. CULBERTSON: -- is on a direct axis. 

CHAIR WAN: Do I have a minimum and maximum? 

MS. CULBERTSON: There is mean high tide, and mean 

20 low tide sampling. There is tidal sampling. It is in the 

21 parameter. The parameter in feet? Let me get that. 

22 CHAIR WAN: All right, think about it, and you can 

23 come back up. 

24 Okay, the other question, as you remember I asked 

25 you this before we went into lunch, and I haven't gotten an 

• 
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2 

answer on it, is that, again, because we have a lot of 

untreated water coming through that culvert, untreated from. 

3 our perspective. The sense is that it comes out of the 

4 appeal area, it goes into basins 4 and 5. It does not go 

5 through drain packs. So, from my perspective, that is 

6 untreated. 

7 I asked about the possibility of having a 

8 monitoring station after PCH, and before the surf zone. Can 

9 you explain to me whether or not that is possible, and if 

10 not, why not? 

11 STAFF HYDROLOGIST GREGG: It certainly is 

12 possible, and in my -- it certainly is possible to put a 

13 monitoring station downstream from the bridge at the site, 

14 that would be between PCH and the ocean, and it would catch 
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15 

16 

17 

all of the flows from the appeal area before they go out into 

the ocean. 

18 

19 

CHAIR WAN: Okay, so it is doable. 

STAFF HYDROLOGIST GREGG: Yes. 

CHAIR WAN: All right, so when we get to making 

20 amending motions --

21 All right, Commissioner Reilly. 

22 COMMISSIONER REILLY: Can we get a response from 

23 Irvine before -- on the last question, Madam ~hair? 

24 MS. CULBERTSON: The distance between measuring 

25 points is 100 to 300 or 400 yards, depending on where the 
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2 

3 

4 

tide falls, depending on the depth of the water, you know -

CHAIR WAN: So, it could be 400 

MS. CULBERTSON: -- that is the range. 

CHAIR WAN: -- yards out from the mouth of the 

5 stream? 

6 MS. CULBERTSON: Well, it is generally -- the 

194 

7 beach profile is about 300 yards, so it is the beach -- it is 

8 in the -- if you go to the 3-foot depth, in the inner, the 

9 surf zone, to the mouth, I mean it is a range. 
10 CHAIR WAN: Yeah, let's get your expert up here. 

11 Perhaps your expert can answer what my questions are. 
12 MS. CULBERTSON: Well, this is the monitoring 

13 question, they are asking about the monitoring data. 

14 

15 

16 

CHAIR WAN: All right, this is fine. 

MS. CULBERTSON: Three-foot depth is 100 feet out . 

CHAIR WAN: Okay, that is what I needed to know. 

17 I am going to go to 

18 [ Off microphone discussion ] 

19 Yes, which one? 

20 COMMISSIONER DETTLOFF: Well, when you were 

21 suggesting that another monitoring station would be needed, 

22 then that would -- because my issue is the quality of the 

23 water, no matter where it has been in the system, comes out 

24 at the end in the condition clean water, whether we use the 

25 word •treated.• 
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2 

3 

So, you are saying 

CHAIR WAN: That is exactly what my point is. 

COMMISSIONER DETTLOFF: -- that with this 

4 monitoring system at that point, would take care of that 

5 concern, because of the water is only because of the 

6 location of the homes built at that point is not at the top 

7 of the hill, so it is not coming down through the entire 

8 system, but entering the system at a lower level. That 

9 would, we would be able to detect, if any of those waters 

10 CHAIR WAN: And, that is why I asked for a 
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11 monitoring station at that location, an additional monitoring 

12 station. 

13 COMMISSIONER DETTLOFF: Well, I think that makes 

14 sense . 
15 CHAIR WAN: Commissioner Reilly. 

16 [ MOTIOB ] 

17 COMMISSIONER REILLY: Thank you, Madam Chair. 

18 In the interest of trying to reach a conclusion on 

19 this matter sometime today, I move the Commission approve 

20 Coastal Development Permit No. A-5-RFC-99-301 pursuant to the 

21 staff recommendation, recommend a "Yes". 

22 COMMISSIONER DETTLOFF: Second. 

23 CHAIR WAN: Moved by Commissioner ~eilly, seconded 

24 by Commissioner Dettloff. 

25 Do I dare ask you to talk to your motion? 
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1 COMMISSIONER REILLY: I'll just speak briefly to • 2 it. 

3 I want to get the base motion on the table. I 

4 think that we have had ~iscussion on a number of issues. I 

5 think if Commissioners now want to pose any amendments to the 

6 conditions, or additional conditions, that is probably the 

7 proper way for us to proceed, to see what the consensus on 

8 the Commission is, and I hope we would be able to move in 

9 that direction. 

10 CHAIR WAN: Commissioner Estolano, then 

11 Commissioner McClain-Hill. 

12 COMMISSIONER ESTOLANO: To do this quickly, I move 

13 that we add a condition to add flow through monitoring to 

14 insure that dry season diversions occur to monitor that. 

15 So, that is my motion, and if I can get a "secondn • 

16 then maybe we can get some follow up. 

17 COMMISSIONER DESSER: Second. 

18 CHAIR WAN: We've got a motion and a second, but 

19 you need to explain to me what you mean. 

20 

21 

COMMISSIONER ESTOLANO: Right. 

What I mean is -- let me explain what I mean. We 

22 had a lot of testimony today about the flows coming through 

23 these creeks onto the ocean, and we also heard that this will 

24 be addressed through dry season diversion, correct? 

25 What the opponents have asked us, as part of their 
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1 presentation, to at least have some sort of monitoring of 

2 compliance with that condition. That makes sense to me, but 

3 I needed to get it on the table, in order to ask staff what 

4 you think of that, and does it make sense? do you understand 

5 what I am saying? 

6 STAFF HYDROLOGIST GREGG: Let me just see if I do. 

7 You are saying they would like to have some sort 

8 of monitoring to insure that the low flow diversion is 

9 

10 diverted. 

11 

12 diverted 

13 

14 

15 

16 

COMMISSIONER ESTOLANO: Is actually being 

STAFF HYDROLOGIST GREGG: is actually being 

COMMISSIONER ESTOLANO: Right. 

STAFF HYDROLOGIST GREGG: -- so that any 

COMMISSIONER ESTOLANO: So, if you could 

STAFF HYDROLOGIST GREGG: -- so if they would 

17 like, want to know if there is flows coming down to the 

18 beach, through Los Trancos, or through the culverts, during 

19 the summer, they would like to have --

20 

21 

COMMISSIONER ESTOLANO: Exactly. 

STAFF HYDROLOGIST GREGG: -- some way of tracking 

22 that. 

23 COMMISSIONER ESTOLANO: How long has it been 

24 flowing? how much is it? 

25 STAFF· HYDROLOGIST GREGG: Right . 
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1 COMMISSIONER ESTOLANO: And, it seems to me that 

2 should be a fairly simply monitoring device. 

3 I want to ask staff what they think of that, and 

4 would also like to ask Ms. Culbertson to come and address it, 

5 as well. 

6 STAFF HYDROLOGIST GREGG: Yeah, it would have to 

7 be simply, because it would have to be pretty robust to be in 

8 that environment, and be there year round, but it certainly 

9 is doable. It is something that could be done. 

10 You would probably want -- I am not exactly sure 

11 where they would place something that would record the data. 

12 I mean, certainly, they could have a telemetry system to 

13 notify people if there was flow, but it is certainly 

14 

15 

16 

possible. 

COMMISSIONER ESTOLANO: And, the reason I ask is 

that there has been so much contention about this, and we are 

17 pinning so much on this diversion, I think, for both sides it 

18 is essential that the data to be available. 

19 So, I would like to ask Ms. CUlbertson to come up, 

20 and do you think this is an acceptable proposal, knowing that 

21 we are going to have to work out the details with staff. 

22 CHAIR WAN: Ms. Culbertson, do you want to address 

23 that? 

24 MS. CULBERTSON: Yes, thank you, Madam Chairman, 

25 Andi culbertson. 

• 
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Yes, you know, there is a device you can put on in 

the out-stream end, and I am not quite sure what it is 

called, or how it exactly works, but it sends a notification, 

an electronic notification that there is water coming out 

when it shouldn't. And, that is fine with us. 

COMMISSIONER ESTOLANO: Okay. 

MS. CULBERTSON: I don't know what it is called, 

though. 

CHAIR WAN: Since it is okay with them, can we 

have staff amend that into your recommendation so that we 

don't need a motion. 

COMMISSIONER ESTOLANO: Great. 

EXECUTIVE DIRECTOR DOUGLAS: Yes. 

CHAIR WAN: Okay. 

COMMISSIONER ESTOLANO: Then, I am done. 

CHAIR WAN: Okay, that's fine. 

Now, Commissioner McClain-Hill. 

[ No Response ] 

Can I get someone to make a motion, since I cannot 

make a motion, to 

Yes, I didn't see your hand. 

COMMISSIONER NICHOLS: Oh, I am sorry. This is 

just a point on that issue, a clarification, perhaps. 

I think State Parks, or Coastal Commission staff 

may be able to answer it, but the question is, there is 
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2 

monitoring going on now, on a much more intensive basis than 

ever before -- because of legislation that was signed last 

• 

3 year -- on beach water quality. That is why we are detecting 

4 so many more violations of water quality. 

5 The good news is, my understanding is that Crystal 

6 Cove is one of our cleanest beaches, and has never been 

7 closed, and that is great, despite all of these, we want to 

8 keep it that way. 

9 But, I am wondering whether the monitoring that is 

10 going on under that, is it AB 411, is incorporated into this? 

11 or will solve the additional monitoring issues? some of the 

12 additional monitoring issues that people are concerned about 

13 here? 

14 

15 

16 

17 

CHAIR WAN: Yes, can I have someone from State 

Parks come up. 

MR. TOPE: Yes, Mike Tope, again. 

That is correct. During the AB 411 period, orange 

18 County Health Department does do weekly testing, and they do 

19 test the creek mouth. Orange County Health Department tests 

20 at ankle deep depth. That is where small children play in 

21 the water. That is the population that is most at risk, that 

22 is where they do their testing. 

23 As far as the meters, we did agree., and Irvine 

24 agreed, to put totalizers in at the location where they are 

25 going to be doing the diversion, so there will be measurement 

• 
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1 of any waters going through the diversion. 

2 I am not sure what you are asking for, as far as 

3 additional meters. If the water is being diverted, there is 

4 not going to be any water going through the channel 

5 

6 

EXECUTIVE DIRECTOR DOUGLAS: Well, there are 

MR. TOPE: -- and there will be totalizers 

7 measuring that water going into diversions. 

8 COMMISSIONER DANIELS: I am sorry, but you are 

9 saying the totalizers will measure the volume of water? 

10 MR. TOPE: Right. 

11 EXECUTIVE DIRECTOR DOUGLAS: Well, they are two 

12 different issues 

13 

14 

15 

CHAIR WAN: Yes, there are several issues here. 

EXECUTIVE DIRECTOR DOUGLAS: That's right, and 

what we incorporated now in the staff recommendation is a 

201 

16 measure to make sure that during the dry period that there is 

17 no flow passed the area where diversion is supposed to occur, 

18 and they've agreed to that, and that is incorporated. 

19 But, what Secretary Nichols is asking is a 

20 different question, in terms of is the monitoring that is 

21 ongoing as a result of the legislation, the functional 

22 equivalent of other monitoring that we are asking for here, 

23 in the context of this permit. 

24 MR. TOPE: During AB 411 they test upstream, as 

25 well as the surf zone, the inner-face . 
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1 COMMISSIONER DANIELS: Excuse me, but can I ask 

2 you a question. 

3 It is my understanding that you test for e-coli 

4 and other bacteria indicators? or, bacteria indicators, 

5 correct? 

6 MR. TOPE: And, innercoccus. 

7 COMMISSIONER DANIELS: Right, so it doesn't test 

8 for all of the other constituents that we have set forth in 

9 these conditions? 

10 

11 

CHAIR WAN: That is correct. 

EXECUTIVE DIRECTOR DOUGLAS: Okay, so the answer 

12 is, "No". 

13 

14 

15 

16 

17 

CHAIR WAN: Okay. 

COMMISSIONER DANIELS: Thank you. 

Commissioner Dettloff, you want to make a motion? 

an amending motion? 

COMMISSIONER DETTLOFF: Yes, I would like to make 

202 • 

• 

• 
18 an amendment that would provide for a monitoring station that 

19 would monitor those flows that have not been through the 

20 entire treatment process, those coming off of basins 

21 CHAIR WAN: Four and 5. 

22 COMMISSIONER DETTLOFF: -- 4 and 5, in a location 

23 that would determine the quality of those waters. 

24 

25 

CHAIR WAN: I think the location -

COMMISSIONER DETTLOFF: Under the bridge. 
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1 

2 

3 

CHAIR WAN: -- yes, well, it is in that -- it is 

below PCH, under the bridge, just under the bridge. 

STAFF HYDROLOGIST GREGG: It would have to be 

203 

4 slightly downstream from the bridge, if you want to catch the 

5 flow --

6 CHAIR WAN: That's fine. 

7 STAFF HYDROLOGIST GREGG: -- from the last 

8 outfall. 

9 CHAIR WAN: Wherever it is appropriate. Can we 

10 get you to incorporate that? 

11 

12 

13 station. 

14 

15 applicant 

STAFF HYDROLOGIST GREGG: Yes. 

CHAIR WAN: Okay, just one more monitoring 

EXECUTIVE DIRECTOR DOUGLAS: Could we ask the 

16 COMMISSIONER MC CLAIN-HILL: Does the applicant 

17 agree? 

18 CHAIR WAN: Does the applicant agree to one 

19 additional monitoring station? 

20 MS. CULBERTSON: We agree to the monitoring 

21 station, provided that monitoring station -- if you are 

22 talking about location on the seaward side of coast highway, 

23 that monitoring station will also pick up pol~utants from 

24 coast highway. That will be reported in that monitoring 

25 station, and that is not our facility, that does not -- it 
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2 

doesn't even have BMPs. 

May I, Madam Chairman and Commissioners, there is 

3 something that is very important to say here. We have been 

4 sitting here for 45 minutes talking about untreated portions 

5 of the appeal area, and it is simply not true. And, I must 

6 tell you about that, because everything in the appeal area 

7 goes through the treatment train, every single thing, before 

8 it reaches 

9 

10 

11 

CHAIR WAN: We are not --

MS. CULBERTSON: -- basins 4 and 5. 

CHAIR WAN: -- on that. We have had some 

12 discussion. If somebody believes they need to ask you about 

13 that, we've gone around and around about this, so. 

14 

15 

16 

COMMISSIONER MC CLAIN-HILL: Well, except, I am, 

frankly, what we have heard was a pretty detailed assertion, 

and conversation, as leading us to the conclusion that it was 

17 not treated. I am interested in hearing the other side, with 

18 respect to the assertion that it is. 
19 CHAIR WAN: All right, we can do that. Let's get 

20 finished with this part of it, or do you 

21 

22 

23 

24 discussion? 

25 

COMMISSIONER DETTLOFF: Well, I think 

COMMISSIONER MC CLAIN-HILL: This is it. 

CHAIR WAN: -- think this is part of the 

COMMISSIONER DETTLOFF: I think we need to have 

. 

• 
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that information. 

CHAIR WAN: Go ahead, and ask your question. 

COMMISSIONER MC CLAIN-HILL: Would you please just 

4 continue with respect to -- explain to us how it is that the 

5 basic of your contention that these waters are treated? 

6 MS. CULBERTSON: I will be happy to. I would like 

7 to use exhibits. 

8 

9 

10 

11 5. 

12 

13 

COMMISSIONER MC CLAIN-HILL: Yes, prior to -

CHAIR WAN: Prior to going into 

COMMISSIONER MC CLAIN-HILL: going into 4 and 

CHAIR WAN: -- 4 and 5. 

COMMISSIONER DESSER: And, it would also be useful 

14 to me, if you could use whatever exhibit you want, but if you 

15 would also then show why the exhibit that the appellants 

16 used, because that is the one from which we are drawing our 

17 conclusion, why that is inaccurate. 

18 

19 

20 you use it. 

21 

22 

MS. CULBERTSON: I am not sure I have that one. 

COMMISSIONER DESSER: Well, I'll bet they will let 

MS. CULBERTSON: Okay. 

COMMISSIONER DESSER: And, you can say why it is 

23 not relevant. 

24 MS. CULBERTSON: I think one of the things that we 

25 all --
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2 

CHAIR WAN: Your expert says he does. 

MS . CULBERTSON: Okay, good. 

3 [ Exhibit Presentation ] 

4 One of the things that I think we all need to 

206 
f 

5 understand is that this is a very large and complicated storm 

6 drain system, and the way storm drain systems are designed is 

7 that they are zoned by t·he areas that they drain from. 

8 Now, this an area of Los Trancos watershed now. 

9 It will continue to drain into Los Trancos this way. What 

10 does it go through? It goes through regenerative vacuum 

11 street sweepers. It goes through the catch basin inserts 

12 I am looking at this obliquely, so I am not sure I am 

13 following it. It goes through riparian wetland enhancement 

14 

15 

16 

area. It is treated. 

But, what is more important to understand is that 

if you examine the same table in the report, or the 

17 Mangarella - Strecker report, our water quality report, is 

18 our characterized runoff is less than half of the acute 

19 standards of the California Toxic Rule, regardless of whether 

20 this is treated with all of the treatment train, it still 

21 makes it. So, that takes care of this small green area. 

22 Take a look at this area here in orange. Now, 

23 this area is treated by a large variety of in~basin drain 

24 packs. All the same soft measures, the community education 

25 

• 

• 
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1 COMMISSIONER MC CLAIN-HILL: We can't see, excuse 

2 me, we can't see that exhibit. 

3 MS. CULBERTSON: Oh, I'm sorry. 

4 could you bring it around, and bring this one, 

5 too. 

6 Now, I am going to bring over the water quality 

7 exhibit. It has a lot -- it is colored only to draw out the 

8 different elements. You will notice that this area here, in 

9 orange here, is the same area as represented here, so part of 

10 this is picked up in the swale, which is a BMP for treatment. 

11 There are selected catch basins. There are catch 

12 basin inserts in here. Those are drain packs. There are 

13 three regional drain pack filters. These are the ones that 

14 you heard testimony from someone -- I am sorry I can't recall 

15 regarding Dr. Michael Stenstrom. We sized these at what 

16 is called 50 percent hydraulic conductivity, which means they 

17 are doubled up. He recommended quadrupling up, and we 

18 accepted. That is the gist of the State Parks recommend-

19 ation. 

20 So, this goes through regional drain packs, select 

21 individual drain packs, the street sweeping, et cetera, 

22 before it discharges into the non-appeal area, into the non-

23 appeal area through basins 4 and 5, which are. already 

24 constructed. That takes care of the treatment matter. 

25 Now, I have, to allay the Commission's concern 
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1 regarding this matter, and to hopefully -- well, to allay the ~ 
2 Commission's concern, the Irvine Company has authorized me to 

3 tell you that they are agreeable to an additional condition, 

4 or an additional element. And, that would be the storm drain 

5 . system for Planning Areas 3A and 3ab and 14, and I want to 

6 show you where they are. Planning Area 3A is this area under 

7 construction. Planning Area 3B is this area that is 

8 partially graded -- or not graded, but starting to be graded. 

9 It is all approved and outside of the appeal area. 

10 And, 14 will be revised to allow storm flows to 

11 either be routed through drain pack catch basin filter insert 

12 -- that is this area -- or to the water quality treatment 

13 basin 6, which is here. 

14 So, this storm drain system will be routed in the 

15 

16 

non-appeal area for storm water, through this basin,. which is 

our extended detention basin, which it already pretty much 

17 is. And, this area will have drain packs just like these do, 

18 

19 

20 

21 

just like the treatment train approach, just like the BMPs. 

And, the Irvine Company has authorized me to offer that to 

you. 

CHAIR WAN: All right, you incorporate that into 

22 your project description? 

23 

24 

25 

MS. CULBERTSON: That is right, Madam Chair. 

CHAIR WAN: Okay. 

COMMISSIONER MC CLAIN-HILL: And, I guess --

~ 

~ 
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5 

6 

COMMISSIONER DESSER: But, I would still 

appreciate understanding --

COMMISSIONER MC CLAIN-HILL: Yes, I was going to 

COMMISSIONER DESSER: -- the discrepancy. 

COMMISSIONER MC CLAIN-HILL: -- say, it seems to 

7 me that the author of the report upon which everyone is 

a basing their assertions is present, and with the mike in his 

9 hand may be able to help us significantly. 
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10 MR. STRECKER: I am waiting for them to put that 

11 up again, here. My name is Eric Strecker. I am with 

12 Geosyntech Consultants, one of the co-authors of the report 

13 that we are all debating here. 

14 Let me clear up a little confusion, I guess, and I 

15 

16 

apologize if the report wasn't clear enough. What we did 

with this model is actually model all of the Crystal Cove 

17 development areas, whether it was in the appeal area, or not. 

18 And, the difference up here in Los Trancos is all 

19 of the appeal areas -- as Andi has said -- include the drain 

20 packs and treatment things. We've also included the areas 

21 that are in the non-appeal area. Those ones, until Andi's 

22 commitment just now, did not have the drain packs in it. 

23 Ultimately, what we were trying t~ accomplish, and 

24 what we did in the report, was predict at the discharge from 

25 the development, are we under the California Toxic Rule 
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2 

3 

requirement, and are we producing an effluent quality that ~ 

looks like what is achievable with best management practices? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

So, I hope that clears that up, that again, one in 

the modeling work, all of the onsite appeal areas go through 

drain packs. We've also included in the model, to be 

complete in modeling the discharge coming from the whole 

project area, non-appeal and appeal, have included those 

non-appeal areas. 

CHAIR WAN: Following up on my question to you -

can I follow up on my question, and then go back to you, or 

do you want to continue? 

COMMISSIONER MC CLAIN-BILL: Go ahead. 

CHAIR WAN: I asked for an addition monitoring 

station down stream from the bridge between PCB and the 

ocean, and you said that it would pick up runoff from PCB. 

Since that is in the stream bed that runs under the bridge, I 

17 am trying to figure out -- and immediately downstream from a 

18 discharge point, I am trying to figure out -- and maybe you 

19 can explain -- how the runoff from PCB gets into it? 

20 MS. CULBERTSON: I am not sure I can fully answer 

21 your question, how PCB, because I have not specifically 

22 reviewed those design plans, but the runoff from PCB is a 

23 sheet flow to -- maybe our engineer knows what they are 

24 called -- but, they are those grates that are in the streets, 

25 and it picks them up, and it drains right through the 

~ 

~ 
:19672 WIUSPEIUNG WAY 

OAKIIURST, CA 9J644 

PRISCILlA PIKE 
Court Reporting Senrices 

mtnpris@sicrratcl.com 
TI!LEPIIONE 

('}59) 6IB-8230 



• 

• 

• 

211 

1 culverts, and in fact, the reason that Pacific Coast Highway 

2 was constructed with what are, in fact, 10 culverts, 

3 inclusive of Los Trancos and Muddy. Between there, there are 

4 10 culverts. We are closing five of them off to stop bluff 

5 erosion and whatnot. 

6 Those pickups in Coast Highway are sheet flowed 

7 towards the ocean, and they end up in -- some of them end up 

8 in those creeks, so all I am asking is that if there is a 

9 monitoring station seaward of Coast Highway, that it be very 

10 clear that we are not responsible, and we have an opportunity 

11 to distinguish the flows that come from Coast Highway, which 

12 is an unmitigated condition, in terms of our -- and the BMPs. 

13 CHAIR WAN: I have no problem with that. That is 

14 fair. 

15 MS . CULBERTSON: Okay. 

16 CHAIR WAN: Okay, I am just trying to get a 

17 monitoring station --

18 MS. CULBERTSON: Monitoring station, under those 

19 circumstances, Madam Chairman, is acceptable to 

20 

21 

CHAIR WAN: Okay 

MS. CULBERTSON: the Irvine Company. 

22 CHAIR WAN: -- in which case, let•s figure out how 

23 the wording is, but you've got the idea about what needs to 

24 happen, okay. 

25 All right, who is the next person who has a 
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comment, or an amendment? 

Commissioner Desser, then Commissioner Daniels. 

COMMISSIONER DESSER: Okay, this is, seems to me, 

212 

4 dealing with the monitoring, and the treating is sort of the 

5 tailpipe solutions. 

6 Ms. Henry, I want to ask you a question about a 

7 statement that you made, when you made your presentation. 

8 You said that even with the 18 conditions -- which have no~ 

9 turned into 80 -- the project is inconsistent with the LCP, 

10 with regard to wetlands fill. And, then you enumerated some 

11 categories, and then I have heard some testimony wherein the 

12 balancing is applied, and as unpleasant as it is to me to be 

13 filling in wetlands, it seems that from the treatment 

14 perspective, and the wisdom of our staff, and others, has 

15 been that on balance some of this fill is okay. 

16 The fill that -- and correct me if I misunder-

17 stood, because I may have -- the fill that I am concerned 

18 about, specifically, is this 9400 feet of blue line streams, 

19 because that has not been -- that renders this project still 

20 inconsistent with the LCP, I thought you had said. Did I 

21 misunderstand that? 

22 COASTAL PROGRAM MANAGER HENRY: Yes, you did. The 

23 9400 feet of linear fill is fill of blue line streams. The 

24 LCP allows for the fill of those blue line streams, so you 

25 don't need to balance for that purpose. 

• 
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• 1 COMMISSIONER DESSER: So, that is just a tragedy 

2 that we live with. 

3 COASTAL PROGRAM MANAGER HENRY: Of the certified 

4 LCP, that is correct. 

5 

6 

COMMISSIONER DESSER: Thank you. 

CHAIR WAN: Okay, who did I say was next? 

Commissioner Daniels. 

213 

7 

8 COMMISSIONER DANIELS: On another matter, which is 

9 with respect to the state Parks letter of July 27, I think it 

10 has been incorporated. I just want some assurance of that. 

11 CHAIR WAN: I don't think it has. 

12 COMMISSIONER DANIELS: Oh, yeah, I have been 

13 hearing different things, so, I guess I 

14 COMMISSIONER MC CLAIN-HILL: Has State Parks been 

• 15 

• 

16 COMMISSIONER DANIELS: -- need to hear from the 

17 applicant. 

18 COMMISSIONER MC CLAIN-HILL: -- incorporated into 

19 the program by the applicant? the State Parks letter? 

20 CHAIR WAN: Is the State Parks letter 

21 incorporated? 

22 [ Pause in proceedings. ] 

23 Maybe State Parks representative, ·and the 

24 applicant can come up. 

25 MS. CULBERTSON: This is the letter from the chief 
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2 

3 

4 

counsel of the Irvine Company to the chief counsel of State 

Parks. Is that the one? The Hedigan - Lafranky letter? 

COMMISSIONER MC CLAIN-HILL: Yes. 

MS. CULBERTSON: Yes, I am sorry, if I forgot to 

5 mention that, Madam Chairman, we incorporate that. 

6 CHAIR WAN: Okay, so that has happened. 

7 COMMISSIONER REILLY: And, has staff then -- does 

8 staff then accept that as an incorporation? 

9 COMMISSIONER DESSER: Can I just ask, as a legal 

10 matter, do we know that there aren't· any conflicts between 

11 the language that as it stands in our staff report, and the 

12 conditions, and the letter? I mean, I am not getting at 

13 anything specific. 

14 

15 

16 

I just want to make sure, down the road, that we 

don't say, "Oops, we didn't catch this conflict," in the same 

way that there are conflicts in the condition regarding beach 

17 nourishment. 

18 So, I just -- Mr. Faust, or whoever. I just want 

19 to make sure that the language of that letter is in no way 

20 inconsistent with the language of 

21 CHAIR WAN: Can I -- do I have an exhibit number, 

22 so we are all looking at the same letter, so we know 

23 specifically what we are talking about here. 

24 DEPUTY DIRECTOR LEE: The letter under considera-

25 tion is Exhibit 46, page 18. It begins on page 18 --

• 

• 
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CHAIR WAN: Of the staff report? of the 

DEPUTY DIRECTOR LEE: Of the addendum. 

CHAIR WAN: -- addendum. 

215 

3 

4 DEPUTY DIRECTOR LEE: And, it is a letter from the 

5 Irvine Company, dated July 27 to Tim LaFranky, attorney with 

6 -- staff counsel with the Department of Parks and Recreation. 

7 Ms. Culbertson has indicated that they are in 

8 agreement, and willing to comply with those, and it is my 

9 understanding that there was nothing in that, that would 

10 conflict with any of our other provisions. If they 

11 incorporate it as part of their project description, we would 

12 simply memorialize that as a condition. 

13 

14 

15 

CHAIR WAN: And, they have accepted that, okay. 

COMMISSIONER DANIELS: Along those lines, it is my 

understanding that the applicant had agreed that the State 

16 Parks would be a third-party beneficiary to the maintenance 

17 agreement with the homeowners association, is that right? 

18 

19 

COASTAL PROGRAM MANAGER HENRY: That is correct. 

CHAIR WAN: The question that I am getting here --

20 and perhaps Commissioner Woolley can ask it. 

21 COMMISSIONER WOOLLEY: Is a supplement item handed 

22 out that was -- looks like an amendment to that letter? is 

23 that what we are then including? That deals,. for example, 

24 with the line that we were talking about earlier, about that 

25 the $163,000 will never be lower than that? 
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2 

DEPUTY DIRECTOR LEE: No. 

Madam Chair, if I could. 

3 Commissioner Woolley, we had gone through and 

4 accepted almost all of those, with the exception of the one 

5 on Special Condition No. 6, and I believe the Commission 

6 wanted to address that separately. 

7 

8 

9 

CHAIR WAN: Yes, we are getting set to. 

COMMISSIONER WOOLLEY: I see. 

CHAIR WAN: These are suggested modifications. 

10 The other is the letter. 

216 

11 COMMISSIONER DBSSBR: Do we still need -- we still 

12 need an amendment on what we are going to do 

13 CHAIR WAN: We still need an amendment, if the 

14 Commission 
15 COMMISSIONER DESSER: -- with sand. 

16 CHAIR WAN: chooses to do an amendment to deal 

17 with sand replenishment. I think that is what Commissioner 

18 Reilly wants to do. 
19 

20 

21 

22 

COMMISSIONER REILLY: Yes. 

Are you recognizing me? 

CHAIR WAN: Yes, I am recognizing you. 

COMMISSIONER MC CLAIN-HILL: Commissioner Daniels 

23 had asked a specific request regarding the St~te Parks being 

24 a third-party beneficiary to the agreement referenced in the 

25 letter that we have just incorporated. 

• 

• 
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There was a nod that that, in fact, is part of the 

program description, or -- but, could we get that on the 

3 record? 

4 

5 

COMMISSIONER DANIELS: Yes. 

COMMISSIONER MC CLAIN-HILL: It is not reflected 

6 in writing in anything before us. 

7 

8 to come up? 

9 

10 

11 

12 nod? 

13 

14 

15 

16 

CHAIR WAN: Who do we have? do we need State Parks 

COMMISSIONER DANIELS: I think the applicant can 

COMMISSIONER REILLY: Can the record reflect the 

CHAIR WAN: Oh, the record cannot reflect a nod. 

Ms. Culbertson. 

MS. CULBERTSON: Thank you, Madam Chairman . 

State Department of Parks and Recreation is a 

17 third-party beneficiary to our CC&Rs. They have total 

18 third-party enforcement powers 

19 

20 

CHAIR WAN: Okay. 

MS. CULBERTSON: as to a number of others that 

21 are in our CC&Rs. 

22 

23 

CHAIR WAN: Okay, that is fine -

COMMISSIONER MC CLAIN-HILL: We ne~ded 

24 clarification, so --

25 CHAIR WAN: -- we just wanted clarification . 
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3 

COMMISSIONER MC CLAIN-HILL: 

to say it on the record. 

-- we just wanted you ~ 

CHAIR WAN: Okay. 

4 COMMISSIONER REILLY: Madam Chair. 

5 CHAIR WAN: Does that answer your questions? 

6 Okay. 

7 Commissioner Reilly. 

8 [ KOTIOR ] 

9 COMMISSIONER REILLY: Thank you, Madam Chair. 

10 I would like to propose an amendment to substitute 

11 the language in Item No. 6 relative to sand replenishment in 

12 the agreement between State Parks and Irvine for the language 

13 

14 

15 

16 

17 

18 

19 

currently in our staff report. 

CHAIR WAN: I have a motion, do I have a •second•? 

Seconded by Commissioner Woolley. 

Do you want to speak to your -- this is an 

amending motion. 

COMMISSIONER REILLY: Just briefly, Madam Chair. 

My intent in offering this motion -- and I want to 

20 state the intent prior to the Commission voting on it -- is 

21 that evidence, as it is referenced here, would be a statement 

22 on the part of written statement on the part of the Irvine 

23 foundation of consent to participate in the ~air share agree-

24 ment as outlined in their -- and also the deposit of $168,000 

25 -- $163,800, would be my intent to satisfy the evidentiary 

~ 

~ 
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4 

requirement. 

CHAIR WAN: Any other comments? 

EXECUTIVE DIRECTOR DOUGLAS: Madam Chair. 

CHAIR WAN: Peter -- Mr. Douglas, you have a 

219 

5 question, and then Commissioner Nava has a question. 

6 EXECUTIVE DIRECTOR DOUGLAS: Yes, could you go 

7 over that again, because as it reads, we think it is clearly 

8 unenforceable. 

9 COMMISSIONER MC CLAIN-HILL: That is -- actually, 

10 that wasn't what Ralph said. He said it could be interpreted 

11 one way or the other, and we have just identified the 

12 interpretation which allows it to be enforceable. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

EXECUTIVE DIRECTOR DOUGLAS: Well, would you 

repeat that, please. 

COMMISSIONER REILLY: My intent is that the inter

pretation of the provision of evidence to be provided, would 

be the written commitment of the Irvine foundation to consent 

to participate in a fair share program, as described in the 

agreement here. 

CHAIR WAN: And, subsequent deposit. 

COMMISSIONER REILLY: And, subsequent deposit. 

EXECUTIVE DIRECTOR DOUGLAS: Okay, and 

CHAIR WAN: Deposit of the funds. 

EXECUTIVE DIRECTOR DOUGLAS: -- the funds are 

25 solely for the purpose of sand replenishment? and not for 
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1 monitoring or -- • 

2 COMMISSIONER MC CLAIN-HILL: That is not what the 

3 amendment says. 

4 COMMISSIONER REILLY: That is not what the 

5 amendment says. 

6 EXECUTIVE DIRECTOR DOUGLAS: Okay, well, we would 

7 object to that. 

8 

9 

10 

11 

COMMISSIONER REILLY: I understand. 

CHAIR WAN: We understand, however 

Commissioner Nichols, did you have a comment? 

COMMISSIONER NICHOLS: No, as this discussion 

12 winds down, I think I would like to make some general 

13 comments, but I will wait until you have all done your 

14 amendments, thanks. 
15 

16 

17 

CHAIR WAN: On the amending motion 

Commissioner Nava has a question. 

COMMISSIONER NAVA: Yes, to the maker of the 

18 motion, is there language in your motion that identifies when 

19 the check is issued? 

20 COMMISSIONER MC CLAIN-HILL: Prior to the 

21 issuance. 

22 COMMISSIONER REILLY: It does say, I believe it 

23 does say prior to the issuance here. 

24 

25 

COMMISSIONER NAVA: Good enough, thank you. 

CHAIR WAN: You want to call the roll? 
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21 

22 

23 

24 

Okay, call the roll. 

SECRETARY GOEHLER: Commissioner Daniels? 

COMMISSIONER DANIELS: Yes. Desser? 

COMMISSIONER DESSER: Yes. 

SECRETARY GOBBLER: Commissioner Dettloff? 

COMMISSIONER DETTLOFF: Yes. 

SECRETARY GOEHLER: Commissioner Estolano? 

COMMISSIONER ESTOLANO: Yes. 

SECRETARY GOBBLER: Commissioner Hart? 

COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-BILL: Yes. 

SECRETARY GOBBLER: Commissioner Nava? 

COMMISSIONER NAVA: No. 

SECRETARY GOEHLER: Commissioner Reilly? 

COMMISSIONER REILLY: Yes .. 

SECRETARY GOEHLER: Commissioner Woolley? 

COMMISSIONER WOOLLEY: Yes. 

SECRETARY GOBBLER: Chairman Wan? 

CHAIR WAN: Yes. 

SECRETARY GOEHLER: Nine, one. 

CHAIR WAN: Okay, any other amending motions? 

COMMISSIONER REILLY: Call for the.question. 

CHAIR WAN: Comments? 

25 [ No Response ] 
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2 

Before we pass our final vote, I believe that 

Commissioner Nichols wants to say something, and then 

3 Commissioner Dettloff wants to say something. 

4 Commissioner Nichols, you wanted to say something? 

5 COMMISSIONER NICHOLS: Thank you, Madam Chairman. 

6 This is just a very brief comment. 

7 I, as you know, don't always sit with the 

8 Commission, and I follow your work, sometimes, at a distance. 

9 And, I also have been privy to many comments, conversations 

10 with many members individually, about controversial projects 

11 that have come before the Commission, and the process that 

12 has been followed. 

13 So, I wanted to say on the record something about 

14 the process here, because I think it is incumbent on me to 

15 

16 

give congratulations where they are due. And, I feel this is 

one of those processes, that despite the fact that it has 

17 been lengthy, and I am sure somewhat frustrating for many, 

18 from my perspective as the Resources Secretary is one that 

19 deserves a lot of praise. 

20 First of all, because your staff worked very 

21 effectively with the colleagues at the Department of Parks 

22 and Recreation, another entity that is a part of our agency, 

23 and really in a very collegian and collaborative fashion 

24 shared expertise. The Parks people, of course, were able to 

25 bring in Madelyn Glickfeld and others to help with the key 
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portions of this reporting effort. 

I think the staff report, itself, reflected input 
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3 from many different parties. I think that the participation 

4 of the community groups, particularly the local groups and 

5 regional organizations, made a huge difference in the 

6 outcome. It was reflected in the original staff report, and 

7 it was reflected in the amendments that you had before you at 

8 the meeting today. 

9 And, while there is an undertone here, I think, of 

10 sadness on the part of many of us, especially those of us 

11 from southern California, simply because of the fact that we 

12 are looking at this stretch of coastline which is now 

13 becoming developed, except for the bit of the park that is 

14 

15 

there, and it is more than just a bit, it is a wonderful 

park. 'ut, the fact is this is kind of the last piece of a 

16 very large development program, and it is hard not to feel 

17 some sadness about that. 

18 I think that there is some comfort, at least for 

19 me, to be taken from the fact that as a result of the 

20 attention that has been focused on it -- and frankly, the 

21 very strong positive response from the company -- we have had 

22 a level of information, and of change in the project itself, 

23 to deal with the water quality, and water runoff issues, 

24 which really set a bench mark for future development 

25 projects, I think, in various parta of the state. We are 
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1 raising the bar here for dealing with these issues of coastal 

2 runoff. 

3 And, so I just wanted to say congratulations on 

4 your good work before you vote. 

5 

6 

7 

CHAIR WAN: Thank you. 

Commissioner Dettloff. 

COMMISSIONER DETTLOFF: Yes, I just want to take a 

8 few minutes, as the local Orange county representative on the 

9 Coastal Commission, I have watched this project for probably 

10 the past 45 years, having driven by this area almost once a 

11 week, and it was a beautiful -- is a beautiful pristine area 

12 in many parts of it, still. 

13 But, it was one of those sites that the citizens 

14 of Orange County rallied together and said, nThis is so 

15 important, we want to save as much as we can.n And, so 

16 groups started working almost 20 years, 30 years ago, forming 

17 organizations to save as much of the land as possible, tried 

18 in many attempts to have it become a federal area that would 

19 be protected. 

20 And, I think as a result of that they were able to 

21 acquire thousands and thousands of acres in this area. And, 

22 I think we have been very concerned with, and we've looked at 

23 the development section of this very beautiful coast, but, I 

24 think, if you drive just a few feet further, when you leave 

25 the developed area, you come to thousands of acres of park 
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1 lands, and I know there is a representative here from Orange 

2 County. I served on Orange County's Harbors, Beaches, and 

3 Parks, when we acquired that land for the county that is 

4 adjacent to the state park, so the citizens of this area, and 

5 the citizens of California, for thousands of years will have 

6 these thousands of acres of park lands to access. 

7 And, I just want to say at this time that a lot of 

8 that is due to -- and I didn't want to say this up front, but 

9 I want to say it now -- this is due, in large part, to the 

10 Trvine Company. Throughout Orange County, we have probably 

11 one of the best kept secrets in the entire United States. we 

12 have the best park ystem, natural parks, I think any place, 

13 certainly in California, and those in the parks association 

14 realize that . 
15 

16 

And, much of this park land, although acquired 

because the Irvine Company wanted to develop, we do have 

17 those lands. They are unspoiled. There is hiking. There 

18 are areas that the public can enjoy. And, I think 
19 

20 

21 

22 

particularly on this coast, everyone realized how important 

it was to have these spaces. 

But, in today's action, I want to thank the staff 

and in particular, and maybe because I work most closely with 

23 Teresa Henry. Teresa did an extraordinary j~b. I want to 

24 applaud the staff. This is one of the best staff reports I 

25 have ever had the privilege of reading, since my three years 
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on the Coastal Commission. Teresa worked, probably, from 

dawn to dusk, and maybe beyond that, almost every day, it was 

3 like she had her own little army of consultants. She worked 

4 closely with that every time a concern from the community of 

5 

6 

7 

8 

9 

activists 

people to 

activists. 

because of 

raised a issue or a question, Teresa Henry met with 

try to resolve those issues. 

And, I think that is why -- and I applaud the 

You have made this project even a better project, 

the time you took to bring these problems, the 

10 questions you had, to the attention of the Coastal Commission 

11 staff, and Teresa Henry in particular. She went the extra 

12 mile for you to try to resolve some of these problems. 

13 And, I think, if you look at this final document, 

14 you will see that some of the things that most concern you 

15 and I look to Garry Brown, who is one of our leading 

16 activists in this area. Garry saw that there were problems 

17 that needed to be resolved, and his way of doing business in 

18 Orange County is to try and resolve problems, not to 

19 continually confront them. And, so with the input he gave to 

20 the Coastal Commission staff, and his professional way of 

21 handling them, they were able to work on some solution. 

22 I applaud Susan Jordan, as I always do. One of 

23 the most professional activists -- I have to call you a 

24 lobbyist, but I do it in the most complimentary way -- that 

25 you probably, again, always present a very professional . 
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program to this Commission, and so you are listened to. 

And, again, I think this has been an extraordinary 

day, not ouly the efforts of every Commissioner in trying to 

resolve this problem, our staff, that I have never seen a 

staff where we have our -- we have Teresa, and we have 

Deborah sitting out front, but then behind them every expert 

we have took a look at this, so not only did we have a 

project that was scrutinized by our own staff, this was a 

project that had peer review. I can't remember a project 

where we had this. So, I think there is congratulations to 

a1 1. 

We tried to save all of this land, unless you have 

billions and billions of dollars, that was an impossibility. 

We have a project. I think the project now will be a very 

workable p~oject, which will guarantee the most important 

element of this plan, water quality. Without that, we would 

have lead -- taken one more step in the destruction of our 

oceans, something that every Orange County resident is very 

much aware of. 

So, I think that this entire project was handled 

in the very best way, and I thank all of those who gave their 

time from the Parks Department, and the work that they did, 

trying to make this work in the best interests of all of us. 

So, I think this has been, really, an extra

ordinary session. It may have taken us a long time to get 
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6 

through it, but I think we did achieve something, and I thank ~ 

you. 

CHAIR WAN: Thank you. 

Can you call the roll on the main motion. 

SECRETARY GOEHLER: Commissioner Desser? 

CHAIR WAN: The maker of the motion is asking for 

7 a "Yes" vote. 

8 COMMISSIONER DESSER: I am so thrilled to get to 

9 cast the first vote, here -- yes. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SECRETARY GOEHLER: Commissioner Dettloff? 

COMMISSIONER DETTLOFF: Yes. 

SECRETARY GOEHLER: Commissioner Estolano? 

COMMISSIONER ESTOLANO: Yes. 

SECRETARY GOEHLER: Commissioner Hart? 

COMMISSIONER HART: Yes. 

SECRETARY GOEHLER: Commissioner McClain-Hill? 

COMMISSIONER MC CLAIN-HILL: Yes. 

SECRETARY GOEHLER: Commissioner Nava? 

COMMISSIONER NAVA: Yes. 

SECRETARY GOEHLER: Commissioner Reilly? 

COMMISSIONER REILLY: Yes. 

SECRETARY GOEHLER: Commissioner Woolley? 

COMMISSIONER WOOLLEY: Yes. 

SECRETARY GOEHLER: Commissioner Daniels? 

COMMISSIONER DANIELS: Yes. 
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SECRETARY GOBBLER: Chairman Wan? 

CHAIR WAN: Yes. 

SECRETARY GOBBLER: Ten, zero. 

[ Whereupon the hearing concluded. 1 
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