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APPLICANT: Jan-Erik & Dianne Palm
AGENT: Kurt Donat
PROJECT LOCATION: 4707 Seashore Drive, City of Newport Beach, County of Orange

PROJECT DESCRIPTION: Demolish an existing three-story duplex. Construction of an
approximately 28 foot high, three-story, 3,117 square foot single family residence with
an attached 474 square foot, two-vehicle garage on a beach front parcel. In addition,
there will be construction of a walkway along the north side of the property and a patio
and landscape walls on the seaward side of the residence. Grading is proposed for this
project. There will be 40 cubic yards of cut and 34 cubic yards of fill for purposes of
excavation and recompaction.

Lot Area: 2,550 square feet

Building Coverage: 1,230 square feet
Paved Area: 1,057 square feet
Landscape Coverage: 263 square feet
Parking Spaces: 2

Zoning: R-2

Ht above grade: 28 feet

LOCAL APPROVALS RECEIVED: City of Newport Beach approval-in-concept dated
November 14, 2000.

SUMMARY OF STAFF RECOMMENDATION:

Staff is recommending APPROVAL of the proposed project subject to three (3) special
conditions requiring 1) recordation of an Assumption-of-Risk deed restriction; 2) recordation of
a No Future Protective Device deed restriction; and 3) recordation of a Future Development
deed restriction. The major issue of this staff report concerns beachfront development that
could be affected by flooding during strong storm events. :

SUBSTANTIVE FILE DOCUMENTS: Coastal Development Permits: 5-00-420 (Collins); 5-00-
285 (Collins); 5-00-262 (Puntoriero); 5-00-261 (Pearson); 5-00-192 (Blumenthal); 5-
00-114 (Heuer); 5-00-086 (Wells); 5-00-059 (Danner); 5-99-477 (Watson); 5-97-380
(Hasket}); 5-87-813 (Corona); 5-86-676 (Jonbey); City of Newport Beach certified Land
Use Plan, Wave Runup Study for 4707 Seashore Drive, Newport Beach, CA prepared
by Skelly Engineering dated December 2000; Preliminary Geotechnical Investigation
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(Project File No. 20185-101) for 4707 Seashore Drive, Newport Beach, CA prepared
by P.A. & Associates, Inc. dated November 30, 2000; Orange County Beach Erosion
Control Project, San Gabriel River to Newport Bay, Orange County, California prepared
by the U.S. Army Corps of Engineers Los Angeles District dated April 1995.

LIST OF EXHIBITS

Location Map

Location Map

Assessor’s Parcel Map

Floor Plan

Floor Plan

Elevations

Grading Plan

Data (table 3) from the Orange County Beach Erosion Control Project by the Army Corps
of Engineers

Graph (figure 10) from the Orange County Beach Erosion Control Project by the Army
Corps of Engineers
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STAFF RECOMMENDATION:

Staff recommends that the Commission APPROVE the permit application with special .
conditions.

MOTION:

I move that the Commission approve CDP No. 5-00-492 pursuant to the staff
recommendation.

Staff recommends a YES vote. This will result in adoption of the following resolution and
findings. The motion passes only by affirmative vote of a majority of Commissioners present.

RESOLUTION:

I.  APPROVAL WITH CONDITIONS

The Commission hereby APPROVES a coastal development permit for the proposed

development and adopts the findings set forth below on grounds that the development as

conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and will not

prejudice the ability of the local government having jurisdiction over the area to prepare a

Local Coastal Program conforming to the provisions of Chapter 3. Approval of the permit

complies with the California Environmental Quality Act because either 1) feasible mitigation

measures and/or alternatives have been incorporated to substantially lessen any significant .
adverse effects of the development on the environment, or 2) there are no further feasible
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mitigation measures or alternatives that would substantially lessen any significant adverse
impacts of the development on the environment.

STANDARD CONDITIONS

Notice of Receipt and Acknowledgment. The permit is not valid and development shall
not commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is
returned to the Commission office.

Expiration. If development has not commenced, the permit will expire two years from
the date this permit is reported to the Commission. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for
extension of the permit must be made prior to the expiration date.

Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

Assignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall be

perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

SPECIAL CONDITIONS

Assumption of Risk, Waiver of Liability and Indemnity

A. By acceptance of this permit, the applicants acknowledge and agree (i) that the
site may be subject to hazards from flooding and wave uprush; {(ii) to assume
the risks to the applicants and the property that is the subject of this permit of
injury and damage from such hazards in connection with this permitted
development; (iii) to unconditionally waive any claim of damage or liability
against the Commission, its officers, agents, and employees for injury or
damage from such hazards; and (iv) to indemnify and hold harmless the
Commission, its officers, agents, and employees with respect to the
Commission’s approval of the project against any and all liability, claims,
demands, damages, costs (including costs and fees incurred in defense of such
claims), expenses, and amounts paid in settlement arising from any injury or
damage due to such hazards.

B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicants shall execute and record a deed restriction, in a form and content
acceptable to the Executive Director incorporating all of the above terms of this
condition. The deed restriction shall include a legal description of the
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applican’% entire parcel. The deed restriction shall run with the land, binding all .
successors and assigns, and shall be recorded free of prior liens that the

Executive Director determines may affect the enforceability of the restriction.

This deed restriction shall not be removed or changed without a Commission

amendment to this coastal development permit.

2, No Future Shoreline Protective Device

A(1).

A(2).

By acceptance of this permit, the applicants agree, on behalf of themselves and
all other successors and assigns, that no shoreline protective device(s) shall
ever be constructed to protect the development approved pursuant to Coastal
Development Permit No. 5-00-492 including future improvements, in the event
that the property is threatened with damage or destruction from waves, erosion,
storm conditions or other natural hazards in the future. By acceptance of this
permit, the applicants hereby waive, on behalf of themselves and all successors
and assigns, any rights to construct such devices that may exist under Public
Resources Code Section 30235.

By acceptance of this permit, the applicants further agree, on behalf of

themselves and all successors and assigns, that the landowners shall remove

the development authorized by this permit, including the house, garage,

foundations, and patios, if any government agency has ordered that the

structure is not to be occupied due to any of the hazards identified above. In

the event that any portion of the development is destroyed, the permittees shall .
remove all recoverable debris associated with the development from the beach

and ocean and lawfuily dispose of the material in an approved disposal site.

Such removal shall require a coastal development permit.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicants shall execute and record a deed restriction in a form and content
acceptable to the Executive Director, which reflects the above restriction on
development. The deed restriction shall include a legal description of the
applicant’s entire parcel. The deed restriction shall run with the land, binding all
successors and assigns, and shall be recorded free of prior liens that the
Executive Director determines may affect the enforceability of the restriction.
This deed restriction shall not be removed or changed without a Commission
amendment to this coastal development permit.

3. Future Development Deed Restriction.

A.

This permit is only for the development described in Coastal Development
Permit No. 5-00-492. Pursuant to Title 14 California Code of Regulations
Section 13253(b)(8), the exemptions otherwise provided in Public Resources
Code Section 30610(b) shall not apply to this development. Accordingly, any
future improvements to the structure authorized by this permit, including but
not limited to, change in use to a permanent residential unit, repair and
maintenance identified as requiring a permit in Public Resources Section
30610(d} and Title 14 California Code of Regulations Sections 13252(a)-(b),
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shall require an amendment to Permit No. 5-00-492 from the Commission or
shall require an additional coastal development permit from the Commission or
from the applicable certified local government.

B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicants shall execute and record a deed restriction in a form and content
acceptable to the Executive Director, reflecting the above restrictions on
development in the restricted area. The deed restriction shall include legal
descriptions of the applicant’s entire parcel. The deed restriction shall run with
the land, binding all successors and assigns, and shall be recorded free of prior
liens that the Executive Director determines may affect the enforceability of the
restriction. The deed restriction shall not be removed or changed without a
Commission amendment to this Coastal Development Permit.

IV. FINDINGS AND DECLARATIONS:

The Commission hereby finds and declares:

A. PROJECT LOCATION AND DESCRIPTION

The subject site is located at 4707 Seashore Drive on the Balboa Peninsula within the City of
Newport Beach, Orange County (Exhibits #1-3). The site is a beachfront lot located between
the first public road and the sea. Unlike the beachfront areas of Newport Beach south of 36™
Street, there is no paved public walkway between the site and the public beach. The project
is located within an existing urban residential area, located north of the Newport Beach Pier.
There is a wide sandy beach {(approximately 150-180 feet wide) between the subject property
and the mean high tide line. Vertical public access to this beach is available approximately 45
feet northwest and 60 feet southeast of the subject site at the end of 48" Street and 47"
Street, respectively.

The applicant is proposing to demolish an existing three-story duplex and to construct an
approximately 28 foot high, three-story, 3,117 square foot single family residence with an
attached 474 square foot, two-vehicle garage on a beach front parcel {Exhibits #4-7).
Grading is proposed for this project. There will be 40 cubic yards of cut and 34 cubic yards
of fill for purposes of excavation and recompaction. Grading will be balanced on-site.

The proposed project also includes a ground-level patio surrounded by a patio wall on the
seaward side of the property. Specifically, the patio is comprised of a concrete siab and a
three foot high, six inch wide concrete masonry wall which surrounds the patio. As part of
the proposed perimeter wall, there will be a 3 foot high by 4 foot wide gate to provide access
between the patio and the beach. A gas barbecue will also be located within the ground level
patio. The proposed project will also entail installation of a wrought iron gate on the
northeast side of the structure, construction of a concrete walkway on the north side of the
property and a concrete driveway.
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B. PREVIOUS COMMISSION ACTION ON BEACHFRONT LOTS

The Commission has recently approved new development and residential renovation projects
on beachfront lots in Orange County and southern Los Angeles with special conditions
requiring the recordation of an assumption of risk deed restriction and no future protective
device deed restriction. The Commission is imposing these special conditions as new
development which will necessitate a future shoreline protective device in the future cannot
be permitted. Though this project is in Orange County, projects in both Orange County and
Los Angeles County are used for comparative purposes in the current situation because of
their similar site characteristics, including the existence of a wide sandy beach between the
subject site and the mean high tide line. Since 1999, the Commission has approved coastal
development permits with the no future shoreline protective device and assumption-of-risk
special conditions in Los Angeles County and Orange County. Recent Los Angeles County
examples in Hermosa Beach include Coastal Development Permits 5-00-086 (Wells); 5-00-059
{Danner) and 5-00-114 (Heuer). The most recent Orange County examples in Seal Beach and
Newport Beach include Coastal Development Permits 5-00-420 (Collins), 5-00-285 (Collins),
5-00-262 (Puntoriero), 5-00-261 (Pearson), 5-00-192 {Blumenthal) and 5-99-477 (Watson).

C. HAZARDS
Section 30253 of the Coastal Act states, in relevant part:
New development shall:

(1) Minimize risks to life and property in areas of high geologic, flood, and fire
hazard.,

(2) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or surrounding
area or in any way require the construction of protective devices that would
substantially alter natural landforms along bluffs and cliffs.

Section 30251 of the Coastal Act states that:

The scenic and visual qualities of coastal areas shall be considered and protected
as a resource of public importance. Permitted development shall be sited and
designed to protect views to and along the ocean and scenic coastal areas, to
minimize the alteration of natural land forms, to be visually compatible with the
character of surrounding areas, and, where feasible, to restore and enhance visual
quality in visually degraded areas. New development in highly scenic areas such
as those designated in the California Coastline Preservation and Recreation Plan
prepared by the Department of Parks and Recreation and by local government shall
be subordinate to the character of its setting.
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1. Wave Uprush and Flooding Hazards

The subject site is located on a beach parcel on the Balboa Peninsula north of the Newport
Pier. Presently, there is a wide sandy beach between the subject development and the ocean.
According to the Wave Runup Study prepared by Skelly Engineering dated December 2000,
the mean high tide line is approximately 150-180 feet from the seaward edge of the subject
property. This wide sandy beach presently provides homes and other structures in the area
some protection against wave uprush and flooding hazards. However, similar to other nearby
beach fronting sites such as those at A1 through A91 Surfside in Seal Beach (approximately
18 miles northwest of the subject site), the wide sandy beach is the only protection from
wave uprush hazards. Similar situations exist in downtown Seal Beach and Hermosa Beach
(Los Angeles County).

Even though wide sandy beaches afford protection of development from wave and flooding
hazards, development in such areas is not immune to hazards. For example, in 1983, severe
winter storms caused heavy damage to beachfront property in Surfside, which is
approximately 18 miles northwest of Newport Beach. Additionally, heavy storm events such
as those in 1994 and 1998 caused flooding of the Surfside community. As a result, the
Commission has required assumption-of-risk deed restrictions for new development on
beachfront lots throughout Orange County and southern Los Angeles County.

Section 30253 (1) states that new development shall minimize risks to life and property in
areas of high geologic, flood, and fire hazard. Based on historic information and current
conditions at the subject site, the proposed devélopment appears to be sufficiently setback
from potential wave hazards. There is currently a wide sandy beach in front of the proposed
development. In addition, the existing development was not adversely affected by the severe
storm activity, which occurred in 1983, 1994, and 1998. Since the proposed development is
no further seaward of existing development, which has escaped storm damage during severe
storm events, the proposed development is not anticipated to be subject to wave hazard
related damage. Nonetheless, any development on a beachfront site may be subject to future
flooding and wave attack as coastal conditions (such as sand supply and sea level) change.

To further analyze the suitability of the site for the proposed development relative to potential
wave hazards, Commission staff requested the preparation of a wave run-up, flooding, and
erosion hazard analysis, prepared by an appropriately licensed professional (e.g. coastal
engineer), that anticipates wave and sea level conditions (and associated wave run-up,
flooding, and erosion hazards) through the life of the development. For a 75 to 100 year
structural life, the hazard analysis would need to take the 1982/83 storm conditions {or 1988
conditions) and add in 2 to 3 feet of sea level rise in order to determine whether the project
site would be subject to wave run-up, flooding, and erosion hazards under those conditions.
The purpose of this analysis is to analyze the potential for future storm damage and any
possible mitigation measures, which can be incorporated into the project design.

The applicant provided the Wave Uprush Study prepared by Skelly Engineering dated
December 2000 which addresses the potential of hazard from flooding and wave attack at the
subject site. The report concludes the following:
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“...[Wjave runup and overtopping will not significantly impact this property over the life
of the proposed improvement. The proposed development will neither create nor
contribute significantly to erosion, geologic instability, or destruction of the site or
adjacent area. There are no recommendations necessary for wave runup protection.
The proposed project minimizes risks from flooding.”

The Commission’s Senior Coastal Engineer has reviewed the Wave Runup Study and, based
on the information provided and subsequent correspondence, concurs with the conclusion that
the site is not subject to hazards from flooding and wave uprush at this time. Therefore, the
proposed development can be allowed under Section 30253 of the Coastal Act, which
requires new development to “assure stability and structural integrity, and neither create nor
contribute significantly to erosion, geologic instability, or destruction of the site or surrounding
area or in any way require the construction of protective devices...”

Although the applicant’s report indicates that site is safe for development at this time, beach
areas are dynamic environments, which may be subject to unforeseen changes. Such
changes may affect beach processes, including sand regimes. The mechanisms of sand
replenishment are complex and may change over time, especially as beach process altering
structures, such as jetties, are modified, either through damage or deliberate design. For
instance, there is a jetty at the mouth of the Santa Ana River which is several hundred feet
north of the project site. This jetty, as well as other groins in this area of Newport Beach
result in littoral transport patterns that are complex. A study prepared by the U.S. Army
Corps of Engineers in April 1995 titled Orange County Beach Erosion Control Project, San
Gabriel River to Newport Bay, Orange County, California, suggests that the effect of changes
to the littoral pattern in the project area is difficult to predict. This report states:

The shoreline in the Newport Beach groin field region has experienced mild yet
continual erosion. The groin field was constructed during Stage 4b and Stage 5 of this
project during the 1970’s. The project involved an initial fill after construction of the
groins. Under this project authority, the groin field has never received any fill material
as part of periodic nourishment and/or maintenance since initial construction completed
in 1973. The littoral transport patterns in the groin field region are complex due to the
influences of the Newport Submarine Canyon. The great depths of the canyon
dramatically influence the wave climate and subsequently the littoral transport
patterns. The littoral material exhibits bi-directional Jongshore movement. It is
generally believed that the submarine canyon acts as a sink for a portion of the
longshore littoral transport.

In the project area, the report goes on to suggest that erosion patterns are difficult to predict
but the report also provides data that shows that the beach width has been decreasing in the
project area. Beach width-monitoring station STA 697 + 77 (46™ Street) is located
approximately 1 block south of the project site. Statistics from the report for this specific
monitoring station show that the beach width has been decreasing since 1977 (Exhibits #8-9).
The report studied the erosion rate from 1977 to 1994. The Army Corps study indicates that
the beach in the vicinity of the project site is decreasing at an annual rate of four (4) feet per
year.
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The information in the Army Corps study also suggests that the wide beach exists in part due
to the presence of groins and jetties in the vicinity of the project site. This suggestion is
confirmed by the applicants site specific Wave Uprush Study. Regarding the littoral cell and
the function of structures in beach stability at the subject site, the applicant’s site specific
wave uprush study states:

...Almost all of the shoreline in this littoral cell has been stabilized by man. The subject
site is within a groin field that provides stability to this section of the shoreline. The
local beach near the site were primarily made by man through nourishment as a result
of major shoreline civil works projects (Newport Bay, Huntington Harbor, channelization
of Santa Ana River, etc.). In addition, this site is subject to periodic beach
nourishment as part of the US Army Corp of Engineers Orange County Beach Erosion
Control Project. The up-coast and down-coast movement of sand along the shoreline
is mostly controlled by the groin field. There is little if any long term beach erosion at
the site. The movement of sand along the shoreline depends upon the orientation of
the shoreline and the incoming wave direction. The movement of sand along this
section of Newport Beach is generally to the southeast, but under wave conditions
from the south the direction reverses. The source of sediment for this compartment is
beach nourishment and sands from nearby rivers. The sink for sands is the Newport
Submarine Canyon. This submarine canyon focuses and de-focuses the incoming
wave energy. Both the man made structures and the canyon play a major role in the
local coastal processes.

Based on the ACOE study, it is clear that the existing groins and jetties in the project area
function in a manner which allows the existing wide sandy beach to persist, even though the
beach is slowly eroding. Damage to these groins and jetties could dramatically and
unpredictably change littoral transport mechanisms at the site. Such changes may cause the
wide sandy beach to further erode. Therefore, the presence of a wide sandy beach at this
time does not preclude wave uprush damage and flooding from occurring at the subject site in
the future considerng that the beach is slowly eroding based on the ACOE study.
Furthermore, the width of the beach may change, perhaps in combination with a strong storm
event like those which occurred in 1983, 1994 and 1998, resulting in future wave and flood
damage to the proposed development. In order to address this situation with respect to
Coastal Act policy, two special conditions are necessary.

2. Assumption of Risk

Given that the applicant has chosen to implement the project despite potential risks from wave
attack, erosion, or flooding, the applicant must assume the risks. Therefore, the Commission
imposes Special Condition 1 for an assumption-of-risk agreement. In this way, the applicant is
notified that the Commission is not liable for damage as a result of approving the permit for
development. The condition also requires the applicant to indemnify the Commission in the
event that third parties bring an action against the Commission as a result of the failure of the
development to withstand the hazards. In addition, the condition ensures that future owners
of the property will be informed of the risks and the Commission’s immunity from liability. As
conditioned, the Commission finds the proposed project is consistent with Section 30253 of
the Coastal Act.



5-00-492 (Palm) : ‘
Staff Report — Regular Calendar
Page 10 of 15

The assumption-of-risk condition is consistent with prior Commission actions for development
along the beach. For instance, the Executive Director issued Administrative Permits 5-86-676
{Jonbey), 5-87-813 (Corona) and most recently 5-97-380 (Haskett) with assumption-of-risk
deed restrictions for improvements to existing homes. In addition, the Commission has
consistently imposed assumption-of-risk deed and no future protective device restrictions on
new development. Examples include Coastal Development Permits 5-00-420 (Collins); 5-00-
285 (Collins); 5-00-262 {Puntoriero); 5-00-261 (Pearson); 5-00-192 (Blumenthal) and 5-99-
477 {Watson).

3. Future Shoreline Protective Devices

The Coastal Act limits construction of protective devices because they have a variety of
negative impacts on coastal resources, including adverse effects on sand supply, public
access, coastal views, natural landforms, and overall shoreline beach dynamics on and off
site, ultimately resulting in the loss of beach. Under Coastal Act Section 30235, a shoreline
protective structure must be approved if: (1) there is an existing principal structure in
imminent danger from erosion; {2} shoreline altering construction is required to protect the
existing threatened structure; and (3) the required protection is designed to eliminate or
mitigate the adverse impacts on shoreline sand supply.

The Commission has generally interpreted Section 30235 to require the Commission to
approve shoreline protection for development only for existing principal structures. The
construction of a shoreline protective device to protect new development would not be
required by Section 30235 of the Coastal Act. The proposed project involves the demolition
of an existing structure and construction of a new single family residence. The proposed
single family home is new development. Allowing new development that would eventually
require a shoreline protective device would conflict with Section 30251 of the Coastal Act;
which states that permitted development shall minimize the alteration of natural landforms,
including beaches which would be subject to increased erosion from such devices.

In the case of the current project, the applicant does not propose the construction of any
shoreline protective device to protect the proposed development. While the Commission
recognizes that the applicant is proposing a brick wall paralle! to the seaward property line,
the wall is not designed to function as a shoreline protective device and cannot be relied upon
to provide protection from wave uprush. The Wave Runup Study concludes that the “There is
little if any long term beach erosion at the site” and that “The groins field in front of the site
creates a relatively stable beach.” However, as previously discussed, the ACOE study has
determined that the beach fronting the project property has been eroding at an annual rate of
four {4) feet per year. Also, nearby beachfront communities have experienced flooding and
erosion during severe storm events, such as El Nino storms. Furthermore, as noted above,
the existing wide beach persists due to the presence of groins and jetties in the area. Damage
to the groins and jetties could cause shoreline processes to change resulting in erosion of the
beach. Therefore, it is not possible to completely predict what conditions the proposed
structure may be subject to in the future. Consequently, it is conceivable the proposed
structure may be subject to wave uprush hazards.

Shoreline protective devices can result in a number of adverse effects on the dynamic .
shoreline system and the public's beach ownership interests. First, shoreline protective
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devices can cause changes in the shoreline profile, particularly changes in the slope of the
profile resulting from a reduced beach berm width. This may alter the usable area under
public ownership. A beach that rests either temporarily or permanently at a steeper angle
than under natural conditions will have less horizontal distance between the mean low water
and mean high water lines. This reduces the actual area in which the public can pass on
public property.

The second effect of a shoreline protective device on access is through a progressive loss of
sand as shore material is not available to nourish the bar. The lack of an effective bar can
allow high wave energy on the shoreline that materials may be lost far offshore where it is no
longer available to nourish the beach. A loss of area between the mean high water line and
the actual water is a significant adverse impact on public access to the beach.

Third, shoreline protective devices such as revetments and bulkheads cumulatively affect
shoreline sand supply and public access by causing accelerated and increased erosion on
adjacent public beaches. This effect may not become clear until such devices are constructed
individually along a shoreline and they reach a public beach. As set forth in earlier discussion,
this portion of Newport Beach is currently characterized as having a wide sandy beach.
However, the width of the beach can vary, as demonstrated by severe storm events. The
Commission notes that if a seasonal eroded beach condition occurs with greater frequency
due to the placement of a shoreline protective device on the subject site, then the subject
beach would also accrete at a slower rate. The Commission also notes that many studies
performed on both oscillating and eroding beaches have concluded that loss of beach occurs
on both types of beaches where a shoreline protective device exists.

Fourth, if not sited in a landward location that ensures that the seawall is only acted upon
during severe storm events, beach scour during the winter season will be accelerated because
there is less beach area to dissipate the wave’s energy. Finally, revetments, bulkheads, and
seawalls interfere directly with public access by their occupation of beach area that will not
only be unavailable during high tide and severe storm events, but also potentially throughout
the winter season.

Section 30253 {2) of the Coastal Act states that new development shall neither create nor
contribute to erosion or geologic instability of the project site or surrounding area. Therefore,
if the proposed structure requires a protective device in the future it would be inconsistent
with Section 30253 of the Coastal Act because such devices contribute to beach erosion.

In addition, the construction of a shoreline protective device to protect new development
would also conflict with Section 30251 of the Coastal Act which states that permitted
development shall minimize the alteration of natural land forms. This includes sandy beach
areas which would be subject to increased erosion from shoreline protective devices. The
applicant is not currently proposing a seawall and does not anticipate the need for one in the
future. The coastal processes and physical conditions are such at this site that the project is
not expected to engender the need for a seawall to protect the proposed development. There
is a wide sandy beach in front of the proposed development that provides substantial
protection from wave activity.

To further ensure that the proposed project is consistent with Sections 30251 and 30253 of
the Coastal Act, and to ensure that the proposed project does not result in future adverse
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effects to coastal processes, the Commission imposes Special Condition No. 2 which requires
the applicant to record a deed restriction that would prohibit the applicant, or future land
owner, from constructing a shoreline protective device for the purpose of protecting any of
the development proposed as part of this application. This condition is necessary because it
is impossible to completely predict what conditions the proposed structure may be subject to
in the future. Consequently, as conditioned, the development can be approved subject to
Section 30251 and 30253.

By imposing the “No Future Shoreline Protective Device” special condition, the Commission
requires that no shoreline protective devices shall ever be constructed to protect the
development approved by this permit in the event that the development is threatened with
damage or destruction from waves, erosion, storm conditions or other natural hazards in the
future.

4, Conclusion

The Commission finds that hazards potentially exist from wave uprush and flooding at the
subject site. Therefore, to ensure that the proposed project is consistent with Sections
30251 and 30253 of the Coastal Act, and to ensure that the proposed project does not result
in future adverse effects to coastal processes, Special Conditions 1 and 2 require the
applicant to record Assumption-of-Risk and No Future Shoreline Protective Devices deed
restrictions. As conditioned, the Commission finds that the proposed project is consistent
with Coastal Act Sections 30251 and 30253.

D. PUBLIC ACCESS

1. Encroachments

Section 30210 of the Coastal Act states:

In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to
protect public rights, rights of private property owners, and natural resource areas from
overuse.

Section 30211 of the Coastal Act states:
Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the use
of dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

Section 30212 of the Coastal Act states, in relevant part:

{a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:

{2) adequate access exists nearby

-
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The proposed development is located in an area where a 10 foot encroachment onto the City
of Newport Beach Oceanfront public right-of-way on the seaward side of the home is allowed.
The City holds the public right-of-way for street purposes. The public right-of-way is
designated on assessor’s parcel maps as Oceanfront Street (Exhibit #3). The portions of
Oceanfront in the central part of the Balboa Peninsula near the City’s two municipal piers is
developed with a public walkway/bikeway. In the vicinity of the subject site, however, the
City has never constructed any part of the Oceanfront street, but it has at times addressed
the possibility of constructing a bike path and pedestrian walkway in the right-of-way in this
area. The two adjacent neighbors located at 4705 and 4709 do not have patios or any
structures that occupy a portion of the public right of way. The proposed development as
well is not proposing to construct a patio onto the City of Newport Beach Oceanfront public
right-of-way.

In 1991, the Commission certified an amendment to the City of Newport Beach Land Use Plan
(LUP). The LUP acknowledges the adverse public access impacts that will result from the
development on the sandy beach area which is owned by the City of street purposes. This
cumulative impact is addressed by a mitigation plan. The mitigation plan requires that all
encroachments onto the City’s Oceanfront public right-of-way, including the proposed
encroachment, must be approved by an Annual Oceanfront Encroachment Permit issued by
the City. The fees generated by these encroachment permits are then used to fund the
improvements of street-ends in the area, including the provision of two metered public parking
spaces per street end. When it certified the LUP amendment allowing these encroachments,
the Commission found that, if developed consistent with this mitigation plan for street
improvements which enhance vertical public access, encroachments onto the City’s
Oceanfront public right-of-way would be consistent with the public access and recreation
policies of Chapter 3 of the Coastal Act.

Section 13250 of the California Code of Regulations provides that development such as
encroachments are not exempt from obtaining a coastal development permit pursuant to
Coastal Act Section 30610(a). However, to ensure that no further encroachments occur
unless the coastal development permit is amended, the Commission imposes Special
Condition 3, which requires a future development deed restriction. This requires that any
future improvements to the structure {such as for any construction to take place in the
encroachment area) obtain an amendment to Permit No. 5-00-492 from the Commission or
obtain an additional coastal development permit from the Commission or from the applicable
certified local government. Section 13250 (b) (6) of Title 14 of the California Code of
Regulations specifically authorizes the Commission to require a permit for improvements that
could involve risk of adverse environmental effect. Special Condition 3 would allow the
Commission to evaluate any future encroachment deviations for adverse public access and
recreation impacts.

Thus, as conditioned, the Commission finds that the proposed development is consistent with
Sections 30210, 30211 and 30212 of the Coastal Act.
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2. New Development

Section 30212 of the Coastal Act states, in relevant part:

fa) Public access from the nearest public roadway to the shoreline and along
the coast shall be provided in new development projects except where:

(2) adequate access exists nearby...

The subject site is a beachfront lot located between the nearest public roadway and the
shoreline on the Balboa Peninsula in the City of Newport Beach. There is a wide public sandy
beach (Approximately 150-180 feet wide) seaward of the subject site which provides lateral
public access. Vertical public access to this beach is available approximately 45 feet
northwest and 60 feet southeast of the subject site at the ends of 48" Street and 47" Street,
respectively. Therefore, the Commission finds adequate access is available nearby and the
proposed development is consistent with Section 30212 of the Coastal Act.

3. Parking

Section 30252 of the Coastal Act states, in part:

The location and amount of new development should maintain and enhance public
access to the coast by: (4) providing adequate parking facilities or providing substitute
means of serving the development with public transportation.

The Commission has consistently found that two parking spaces are adequate to satisfy the
parking demand generated by one individual residential unit. The proposed single family
residence provides two parking spaces located in an attached garage. Therefore, as currently
designed, the development provides adequate parking. Thus, the Commission finds that the
proposed development is consistent with Section 30252 of the Coastal Act.

E. LOCAL COASTAL PROGRAM

Section 30604({a) of the Coastal Act provides that the Commission shall issue a coastal permit
only if the project will not prejudice the ability of the local government having jurisdiction to
prepare a Local Coastal Program which conforms with Chapter 3 policies of the Coastal Act.

The City of Newport Beach Land Use Plan {(LUP} component of its LCP was originally certified
on May 19, 1982. The City currently has no certified implementation plan. Therefore, the
Commission issues CDPs within the City based on the development’s conformance with the
Chapter 3 policies of the Coastal Act. The LUP policies may be used for guidance in
evaluating a development’s consistency with Chapter 3. As explained above, the proposed
development is consistent with the Chapter 3 policies of the Coastal Act and with the LUP.
Therefore, approval of the proposed development will not prejudice the City’s ability to
prepare a Local Coastal Program for Newport Beach that is consistent with the Chapter 3
policies of the Coastal Act required by Section 30604 (a).
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. F. CALIFORNIA ENVIRONMENTAL QUALITY ACT

Section 13096 of the Commission's regulations requires Commission approval of coastal
development permit applications to be supported by a finding showing the application, as
conditioned by any conditions of approval, to be consistent with any applicable requirements
of the California Environmental Quality Act (CEQA). Section 21080.5{(d}{2}(A} of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or
feasible mitigation measures available which would substantially lessen any significant
adverse effect which the activity may have on the environment.

The project is located in an urbanized area. Development already exists on the subject site.
The proposed development, as conditioned, is consistent with the Chapter 3 policies of the
Coastal Act. The conditions also serve to mitigate significant adverse impacts under CEQA.
Conditions imposed are: 1) an assumption-of-risk agreement; 2) a prohibition of future
shoreline protective devices, and 3) a future development deed restriction. There are no
feasible alternatives or mitigation measures available which will lessen any significant adverse
impact the activity would have on the environment. Therefore, the Commission finds that the
proposed project is consistent with CEQA and the policies of the Coastal Act.

As conditioned, no feasible alternatives or feasible mitigation measures are known, beyond
those required, which would substantially lessen any identified significant effect which the
activity may have on the environment. Therefore, the Commission finds that the proposed
project, as conditioned, is the least environmentally damaging feasible alternative and is
consistent with CEQA and the policies of the Coastal Act.
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Annual

Note:
erosion.

Erosion  Rate (feet/year)

Year Sta 97+71 Sta 107+84 Sta 116+43 Sta 127+84 Sta 137+84
1979 - 1983 - 80 59 37 18
1984 - 1988 140 109 65 61 26
1990 - 1994 126 78 80 45 31
Average 133 8% €8 48 25
Maximum 140 109 80 61 31

Table 2 Surfside/Sunset Shoreline Movement Rates
Annual Rate of Shoreline Movement (feet/year)

Year < 5ta ABA+21 Sta 6B0+67 Sta 688497 Sta 697+77
4977 - 1984 ANty & +3.4 +2.4 -0.3
1989 - 1994 3.4 +3.1 -5.0 -7.9
1977 - 1994 @3.3 -3.1 -3.4 -4.1
Erosion Rate M/A -3 -3 -4

Annual Rate of Shoreline Movement (feet/year)

Year Sta 706+21 Sta 715463 Sta 725+94 Sta 735+44
1977 - 1984 ~2.7 -3.2 ~-8.8 -1.1
1989 -~ 1994 -10.8 ~-13.4 -16.8 -3.9
1977 - 1994 -5.2 -5.4 -5.8 -4.8
Erosion Rate -5 -5 -6 -5

Pogitive rate indicates accretion and negative rate indicates

Table 3 Newport Beach Shoreline Movement Rates
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