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MEMORANDUM

Date: May 4, 2001

To:  Commissioners and Interested Parties

From: Abe Doherty, Headquarters Enforcement Officer

RE: Addendum to Cease and Desist Order CCC-01-CD-01 staff report (Howard and
Terry Rubinroit, 25351 Piuma Road, Calabasas, Los Angeles County)

The Commission staff makes the following revisions to the staff report CCC-01-CD-01:

1. To address the Rubinroits’ request for continuance of the cease and desist order hearing,
Commission staff recommends that the following text be inserted after Table 2 on page 12 of
the staff report:

The Rubinroits, through their counsel, Mark Haddad, submitted a letter on April 26, 2001 to
request a continuance of the cease and desist order hearing “to allow Mr. Rubinroit a reasonable
opportunity to submit a complete CDP application” (Exhibit 21). The Rubinroits assert that
they have yet to receive a “clear, specific and definitive list” of what is required to complete the
application(s).

The Commission staff sent a letter to the Rubinroits on May 4, 2001 responding to this request
and stating that the staff recommends that the hearing not be continued due to the history of the
case (Exhibit 22). The Commission staff already removed a cease and desist order hearing
regarding the subject property from the Commission’s agenda in 1998 after the Rubinroits stated
that they would submit application(s) for the unpermitted development. In letters dated February
26, 1999 and September 7, 2000, the Commission staff described the outstanding items
necessary to complete the applications. After Mr. Rubinroit stated, on December 1, 2000, that he
would not pursue completing the permit applications, the Commission staff reinitiated the cease
and desist order proceedings. The Rubinroits have been on notice that the Commission was
proceeding with the cease and desist order hearing since their receipt of the January 2, 2001
notice of intent. The Rubinroits have not demonstrated a good faith effort to submit the
outstanding items; in fact, they have not submitted any of the items necessary to complete the
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application(s), including the majority of the filing fee and list of property owners and occupants
within 100 feet of their property. The cease and desist order establishes a schedule for submittal
of a complete application(s). If the Rubinroits follow through on their stated intent to complete
the applications, they should not have a problem complying with paragraph B of the cease and
desist order which sets forth the schedule for completion of the application(s).

2. On page 3, revise the first sentence of the third paragraph as shown:

On February 26, 1999, Commission staff sent the Rubinroits two incomplete filing letters (one
for each application) identifying nine pieces of information that are-were needed to make each
application complete and requesting that the additional information be submitted by March 24,
1999.

3. On page 12, revise the fifth sentence of the second paragraph as shown:
In this case, CDP 5-88-056 contains a condition (Special Condition 5) requiring the recordation

of a document stating deed-restricting-indicating-that all future development requires a CDP or
CDP amendment.

4. On page 26, revise the first sentence of the Commission’s response to contention 3c as
shown:

The installation of pipes or lines in the easement area constitutes development under Section
30106 of the Coastal Act (see Commission’s response to defense number two eas-above).

5. On page 32, revise the reference to the Ojavan case as shown:

Ojavan Investors, Inc. v. Cal. Coastal Commission (1997) 54 Cal. App.4™ 373, 389,

6. Revise the last sentence of page 32 as shown:

This-Thus, for purposes of section 1213, the OTD is a “conveyance of real property”, the
recordation of which provides constructive notice of the contents of the OTD to all future owners

of the property including the Rubinroits. an-offerto-dedicate—is—constructivenotice—to-future
landowmers.

7. On page 34, revise the second sentence of the Commission’s response to contention 13 as
shown:

In the second Ojavan case (Ojavan Investorsm—tie—v-California-Coastal-Commission- (1997)

supra, at 39897-Daily-Journal-D-A-R-4997), the Court of Appeal ruled that, even though there
was “very little or no physical damage to the properties involved,” a judgement for injunctive

relief and civil fines was-should be upheld,

8. Revise the last two sentences of page 37 as shown:

LY
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In Fahmy v. Medical Board of California (1995) 38 Cal.App. 4" 810, the Court of Appeal ruled
that statutes of limitations are products of legislative authority and control. At p. 816, Tthe court
noted that the law which governed the administrative enforcement proceeding at issue in that
case:

noticeably lacks a statute of limitations. The legislature is presumably aware that there are
statutes limiting the right to bring action in other, arguably analogous situations. Yet the
legislature chose not to impose any limitation on the Board in this precise situation.

9. On page 38, revise the last sentence of the first paragraph as shown:

The Commission staff-is recommending-issuingancs—of this cease and desist order to remedy a

series of violations of the permit requirements of the Coastal Act, seek-injunctiverelictofthe
unpenmitted development,-not to collect fines and penalties for actions conducted to date.

10. On page 38, revise the last two sentences of the Commission’s response to contention 18 as
shown:

In the case of South Central Coast Regional Commission v. Charles A. Pratt Construction Co.
(1982) 128 Cal.App.3d 830, 847-8.), the Court of Appeal held thatths:

the estoppel argument fails because the overriding public interest in environmental
regulation evidenced by the Coastal Act far outweighs any injustice which the developers
would suffer by being required to obtain a permit from the Commission. [Emphasis added.]

Accord: State Air Resources Board v. Wilmshurst (1999) 68 Cal.App.filth 1332, 1347, in which
the Court of Appeal ruled that:

As for their claim of estoppel, ‘We previously have recognized that this doctrine ordinarily will
not apply against a governmental body except in unusual instances when necessary to avoid
grave injustice and when the result will not defeat a strong public policy. [Citation omitted;
emphasis supplied by Court of Appeal].

11. On page 40, revise the first sentence of paragraph B of the cease and desist order as shown:

B. Within 60 days of the date of this order, or within such additional time as the Executive
Director may grant for good cause, submit to the Coastal Commission’s South Central District
Office a complete coastal development permit or amendment to the CDP 5-88-056 application
requesting one of the following options:
1) to setain-authorize the unpermitted development after-the-fact,
2) to remove said development and restore the property to its pre-violation condition, or
3) some combination of the above that, for each of the items listed in the violation
description, proposes to either
a) retammauthorize the unpermitted development after-the-fact, or
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b) remove the unpermitted development and restore the property-for—sach-of-the
tome Listed in the violation descrintion. ,

12. On page 42, revise the first sentence of the Compliance Obligation paragraph as shown:
Strict compliance with this order by all parities subject thereto is required. |
13. Add the letter dated April 26, 2001 from Mark Haddad to Abe Doherty as Exhibit 21.

14. Add the letter dated May 4, 2001 from Abe Doherty to the Rubinroits as Exhibit 22.
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April 26, 2001

Mr. Abe Doherty

Headquarters Enforcement Officer
California Coastal Commission

45 Fremont

Suite 2000

San Francisco, CA 94105-2219

Re:  Rubinroit Request for Continuation of CDO Hearing
Dear Mr. Doherty:

As T explained during our phone conversation yesterday, this firm represents
Howard Rubinroit in connection with the Coastal Commission inquiry regarding his property at
25351 Piuma Road in Calabasas. It is our understanding that a CDO hearing on the Rubinroit
property has been scheduled for May 8, 2001 in Monterey, and that the purpose of the proposed
order is to compel Mr. Rubinroit to submit a completed CDP application for the existing
development. This letter sets forth the reasons why we believe that entry of cease and desist
order at this time is inappropriate, and why we respectfully request that Commission action on
this matter be continued to allow Mr. Rubinroit a reasonable opportunity to submit a complete
CDP application.

In several letters over the past two years, Mr. Rubinroit was informed that he
could avoid cease and desist order proceedings if he submitted complete applications prior to any
hearing date. This was repeated most recently in letters from you and Mr. Douglas dated March
20, 2001. As Mr. Rubinroit has repeatedly stated, he is eager to submit a completed application
and obviate the need for any hearing, and to that end has repeatedly requested a complete list of
the application components.

He has yet to receive, however, a clear, specific, and definitive list of what is
required to complete his application, which has made full compliance impossible. We
acknowledge that the Commission has claimed for some time that Mr. Rubinroit’s previously
submitted applications were incomplete. But the Commission has never definitively stated what
materials are needed to complete them. The letter of November 13, 1998, for example,
apologized for the unavailability of application forms and directed Mr. Rubinroit to meet with
Commission staff who could review the specific requirements. The letter of December 21, 1998
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merely references “site plans, a current geology report, and proof of local approval” — uncertain
terms that nevertheless appear to encompass far less than what the Commission is now
demanding. In 1999, Commission staff indicated, in brief, that nine additional items were
necessary to complete the applications, but as you have acknowledged in your letter of March
20, only “some” of the items were discussed in greater detail during the site visit. Additional
required submissions were added by your letter of March 20, 2001. At one point,"you suggested
that an “update” to the geological survey done in 1995 might suffice to meet the soil and
geological report requirements, however you stated that “[t]he exact requirements for the
contents of this report will be determined by the Commission’s South Central District Staff”

Since receiving your letter, and Mr. Douglas’s letter, each dated March 20, 2001,
Mr. Rubinroit has repeatedly asked to have a telephone conference arranged with Mr. John
Ainsworth of the District Staff, the person whom you have indicated would be in the position to
advise Mr. Rubinroit on what, precisely, is needed at this point to create a complete application.
But for various scheduling reasons, you have indicated that Mr. Ainsworth has not been available
to speak with Mr. Rubinroit.

In light of this delay, I suggested to you that the May 8™ hearing be postponed to
give Mr. Rubinroit an opportunity to speak with Mr. Ainsworth, obtain a definitive list of
required items to complete the application, and submit the required items. You responded that it
was now too late to delay the hearing, and that a cease and desist order Report that had been sent
to Mr. Rubinroit contains in writing the definitive list of required items.

We have now reviewed that report, which Mr. Rubinroit received yesterday
afternoon. The Report shows that, at the eleventh hour, the Recommended Findings prepared by
Commission staff have moved the target once again. The “Revised List” of application
components has grown exponentially, now requiring, inter alia, health department reviews,
resource delineations by an ecologist, county environmental review board approval, and “[a]ny
additional information that the Commission staff determines tc be necessary to complete the
application.” With this last catchall provision in place, Mr. Rubinroit cannot be assured that
even if he jumps through all of the new hoops there will be finality on the other end.

We have been placed in an untenable position. We would like to fully comply so
that a cease and desist proceeding is unnecessary, but we have been unable to secure a definitive
list of CDP requirements. Staff has been unavailable for conferences on the matter and now, at
the eleventh hour, Mr. Rubinroit has received an expanded list of alleged violations and new
CDP details. It is simply impossible for Mr. Rubinroit to comply with this new list of
requirements before May 8th. Thus, the Commission is preparing to take enforcement action
against Mr. Rubinroit for failing to comply with requirements that have only recently been
identified, while not providing him an opportunity to follow up and submit the requested ,
information. This is unfair. The only sensible and fair approach given the circumstances is to
continue any Commission activity on this matter until Mr. Rubinroit is given a good faith
opportunity to fulfill a clear and definitive list of permitting obligations.
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The May 8" hearing date is inappropriate for a second reason. As you know,
there are number of documents that are relevant to Mr. Rubinroit’s defense. Your letter of April
20 makes clear that the staff will be unable to provide the requested documents in time for Mr.
Rubinroit to thoroughly prepare a statement before the Commission’s submission deadline of
May 4, 2001. You indicated, in particular, that you will need additional time (and perhaps
further information in the form of addresses and/or parcel numbers which Mr. Rubinroit is
seeking to obtain) to make the Quaker-Ross, Triangle, and Cold Canyon property files available
because they must be ordered from the archives.

We welcome your interest in a positive and timely resolution of this matter. I
particularly appreciate your candor yesterday regarding the Commission’s agenda and other
scheduling matters. Let me reiterate that it is Mr. Rubinroit’s desire to work constructively with
the Commission to resolve this matter. However, in light of the new information contained in
the staff report - dated April 19, 2001, but received by Mr. Rubinroit only yesterday afternoon -
we respectfully request that any deliberation on, vote on, or entry of any cease and desist order
be postponed until a subsequent meeting of the Commission. We also ask that the documents
requested in Mr. Rubinroit’s April 10 letter be fully made available at the Ventura office for
review and copying in time for Mr. Rubinroit to prepare a thoughtful reply before the
Commission renders a decision on the matter.

Finally, we would ask that you forward our Request for a Continuation on to

Commission members for their review. I am confident that we can reach a mutually agreeable
timetable and look forward to talking with you next week.

Sincerely,

Vave E. HOrD /W
Mark E. Haddad
MEH:Img

cc: Howard J. Rubinroit

LAl 344842v5  April 26, 2001
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Re:  Response to Request for Continuance of Cease and Desist Order Hearing

Dear Mr. Rubinroit:

This letter serves to provide a written response to your request for a continuance of the cease and
desist order hearing. I have previously informed you of staff’s recommendation that the hearing
not be continued, including in a telephone conversation with your counsel, Mark Haddad, on
April 25,2001. On April 26, 2001, I received a letter from Mr. Haddad requesting a continuance
of the cease and desist order hearing to allow you “a reasonable opportunity to submit a complete
CDP application”. In this letter, Mr. Haddad asserts that you have yet to receive a “clear,
specific and definitive list” of what is required to complete the application(s).

In letters dated February 26, 1999 and September 7, 2000, the Commission staff described the
outstanding items necessary to complete the applications (Table 1 of the staff report for CCC-01-
CD-01). After documenting the presence of additional unpermitted development on the
property, the items necessary to complete the applications were revised to address this
development (Table 2 of the staff report for CCC-01-CD-01). Due to a lack a sufficient amount
of staff, the Commission permit staff is unable to meet with all applicants to provide them with
additional guidance regarding the items needed to complete permit applications. Typically, the
permit staff reviews submittals and then communicates with applicants if any further information
is required. Since you have requested additional guidance from the permit staff regarding the
items necessary to complete your application(s), I helped to facilitate a meeting with Melanie
Hale, permit supervisor for the South Central office, which occurred yesterday.

Commission staff recommends that the hearing not be continued for several reasons. The
Commission staff already removed a cease and desist order hearing regarding your property from
the Commission’s agenda in 1998 after you stated that you would submit application(s)
addressing the unpermitted development. Since you stated, on December 1, 2000, that you
would not pursue completing the permit applications, the Commission staff reinitiated the cease
and desist order proceedings. You have been on notice that the Commission was proceeding
with the cease and desist order hearing since your receipt of the January 2, 2001 notice of intent
to commence cease and desist order proceedings. You have not demonstrated a good faith effort
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to submit the outstanding items; in fact, you have not submitted any of the items necessary to
complete the application(s), including the majority of the filing fee and list of property owners
and occupants within 100 feet of their property.

The main purpose of the cease and desist order is to establish a schedule for the completion of
your application(s). If you follow through on your stated intent to complete the applications, you
should not have a problem with complying with paragraph B of the cease and desist order which
sets forth the schedule for completing the applications.

Please call me at (415) 904-5297 if you have any questions.
Sincerely,

£ ()-Aez;

Abe G. Doherty
Headquarters Enforcement Officer

cc:  Amy Roach, Chief of Enforcement
John Bowers, Staff Counsel
Melanie Hale, South Central Permit Supervisor
Steve Hudson, South Central Enforcement Supervisor
Tom Sinclair, South Central Enforcement Analyst
Sabrina Tilles, South Central Coastal Program Analyst

CcC—O\-cD~0)
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RECOMMENDED FINDINGS FOR CEASE AND DESIST ORDER T U 1 6
CEASE AND DESIST ORDER: CCC-01-CD-01
RELATED VIOLATION FILE: V-4-97-031
PROPERTY LOCATION: 25351 Piuma Road in Calabasas, Los Angeles
County, APN 4456-37-007 (Exhibit 1)
DESCRIPTION OF PROPERTY The property is a 2.76 acre parcel of land along
Piuma Road in the Santa Monica Mountains
PROPERTY OWNERS: Howard and Terry Rubinroit
VIOLATION DESCRIPTION: Construction of a lighted sports court,
. swimming pool with spa and pump, retaining

wall and associated carport, lighted stairway
extending from the pool area to the sports
court, lighted steps and pathways on both sides
of the house, chain link fence and gates around
pool and house, propane above-ground storage
tank (AST) with concrete pad, water AST,
concrete in eastern watercourse, patio area with
low walls near pool, nonnative sand fill
adjacent to unnamed blue line stream,
nonnative sand fill to the east of the pool (used
as children’s play area), partially buried PVC
piping that appears to be part of a drainage
system, septic system extending out of
permitted area, irrigation system, transformers
and removal of major vegetation beyond the
authorized limits (Exhibit 2)

SUBSTANTIVE FILE DOCUMENTS: Coastal Development Permit 5-88-056 File
(Exhibit 3),

Coastal Development Permit Application Nos.
. 4-99-023 and 4-99-024 (incomplete) Files,
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Cease and Desist Order CCC-01-CD-01 File

CEQA STATUS: Exempt (CEQA Guidelines (CG) §§ 15061
(b)(1) and (3)) and Categorically Exempt (CG
§§ 15061(b)(2), 15307, 15308 and 15321)

L SUMMARY

The subject property is located within the Malibu/Cold Creek Resource Management Area,
adjacent to a blue line stream Environmentally Sensitive Habitat Area (ESHA) that is a tributary
to Cold Creek.

The subject violation consists of construction of the following development:

lighted sports court,

swimming pool with spa and pump,

retaining wall and associated carport,

lighted stairway extending from the pool area to the sports court,
lighted steps and pathways on both sides of the house,

chain link fence and gates around poo! and house,

propane above-ground storage tank (AST) with concrete pad,

water AST,

concrete in eastern watercourse,

10 patio area with low walls near pool,

11. nonnative sand fill adjacent to unnamed blue line stream,

12. nonnative sand fill to the east of the pool (used as children’s play area),
13. partially buried PVC piping that appears to be part of a drainage system,
14. septic system extending out of permitted area,

15. irrigation system,

16. transformers and

17. removal of major vegetation beyond the authorized limits.

D00 NN AW N

This development was performed without a coastal development permit (CDP) or CDP
amendment and in violation of conditions of a previously issued CDP. The prior CDP
authorized construction of a single family residence (with a septic system and well), which was
built between 1988 and February, 1990. The unpermitted development is inconsistent with four
conditions of that CDP: Standard Condition 3 requiring changes to the approved plans to be
approved by the Commission and three special conditions. These special conditions required
recordation of an irrevocable offer to dedicate (OTD) an open-space easement (Exhibit 4), a
deed restriction that prohibits future development of the property without a CDP or CDP
amendment (Exhibit §), and compliance with an approved Fuel Modification and Landscaping
Plan (Exhibit 6).

On June 6, 1997 Coastal Commission staff first became aware of a possible violation of the
Coastal Act at the subject site. On June 19, 1997, Commission staff sent the Rubinroits the first

¥
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. of five letters (Exhibit 7) requesting that they apply for an after-the-fact (ATF) CDP for all
unpermitted development on the subject property and establishing deadlines for submittal of a
CDP application(s)’. Collectively, these letters identified the violation as the sports court,
swimming pool, retaining walls and excessive vegetation removal. After the Rubinroits failed to
comply with all of these deadlines, on October 9, 1998, Commission staff sent the Rubinroits a
notice of intent (NOI) to schedule a public hearing on the issuance of a cease and desist order by
the Commission (Exhibit 8).

During a conversation with Commission staff on November 12, 1998, Howard Rubinroit
indicated that he would file a complete CDP application (Exhibit 9). In reliance on this
commitment by Mr. Rubinroit, the enforcement staff removed the cease and desist order from the
Commission’s agenda. On January 29, 1999, the Rubinroits submitted two CDP applications:
CDP 4-99-023 for construction of decking and fencing (sports court) within the area defined by
the OTD open space easement and CDP 4-99-024 for a swimming pool, decking, fencing,
carport and retaining wall.

On February 26, 1999, Commission staff sent the Rubinroits two incomplete filing letters (one
for each application) identifying nine pieces of information that are needed to make each
application complete and requesting that the additional information be submitted by March 24,
1999. Howard Rubinroit responded in a letter dated March 15, 1999 requesting additional time
to submit the information needed to complete the application. After not receiving any of the
requested information, the Commission staff sent the Rubinroits a set of two letters on
September 7, 2000 reiterating the information needed to create a complete application. Howard
. Rubinroit told Commission staff on December 1, 2000 that he did not intend to complete the
applications and has not submitted a complete application as of the date of this staff report.

As a result of the Rubinroits” failure to obtain a permit or permit amendment for all unpermitted
development on the subject property, Commission staff recommends that, pursuant to Coastal
Act section 30810, the Commission issue a cease and desist order to resolve the subject
violation. Since receipt of the notice of intent to issue the cease and desist order, Mr. Rubinroit
has indicated to Commission staff that he will submit complete permit applications. However, in
light of the history of this case, staff recommends that the Commission proceed with issuance of
the cease and desist order at this time.

The proposed Commission cease and desist order would require the Rubinroits to refrain from:

1) performing any further development activity at the site without first obtaining a Coastal
Development Permit or Amendment to the existing permit, and

2) maintaining any existing unpermitted development on the property by applying for a
Coastal Development Permit or Amendment to either remove the development or
authorize it after-the-fact.

. * The Commission sent letters on June 19, 1997, September 15, 1997, October 8, 1997, January 29, 1998 and August
13 1998.
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I. HEARING PROCEDURES | .

The procedures for a hearing on a proposed Cease and Desist Order are outlined in section 13185
of the California Code of Regulations (CCR), Title 14, Division 5.5, Chapter 5, and Subchapter
8. The Cease and Desist hearing procedure is similar in most respects to the procedures that the
Commission utilizes for permit and LCP matters.

For a Cease and Desist Order hearing, the Chair shall announce the matter and request that all
parties or their representatives present at the hearing identify themselves for the record, indicate
what matters are already part of the record, and announce the rules of the proceeding including
time limits for presentations. The Chair shall also announce the right of any speaker to propose
to the Commission, before the close of the hearing, any question(s) for any Commissioner, in his
or her discretion, to ask of any other speaker. The Commission staff shall then present the report
and recommendation to the Commission, after which the alleged violator(s) or their
representative(s) may present their position(s) with particular attention to those areas where an
actual controversy exists. The Chair may then recognize other interested persons after which
staff typically responds to the testimony and to any new evidence introduced.

The Commission should receive, consider, and evaluate evidence in accordance with the same

standards it uses in its other quasi-judicial proceedings, as specified in CCR section 13186,
incorporating by reference section 13065. The Chair will close the public hearing after the
presentations are completed. The Commissioners may ask questions to any speaker at any time

during the hearing or deliberations, including, if any Commissioner chooses, any questions

proposed by any speaker in the manner noted above. Finally, the Commission shall determine, .
by a majority vote of those present and voting, whether to issue the Cease and Desist Order,

either in the form recommended by the Executive Director, or as amended by the Commission.

Passage of a motion, per staff recommendation or as amended by the Commission, will result in

issuance of the order.

HI. MOTION/STAFF RECOMMENDATION OF APPROVAL

A. Motion
Staff recommends adoption of the following motion:

I move that the Commission issue Cease and Desist Order No. CCC-01-CD-01
pursuant to the staff recommendation.

B. Staff Recommendation of Approval

Staff recommends a YES vote. Passage of this motion will result in issuance of the cease and
desist order. The motion passes only by an affirmative vote of a majority of Commissioners
present.
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C. Resolution to Issue Cease and Desist Order

The Commission hereby issues Cease and Desist Order number CCC-01-CD-01 set forth below
and adopts the findings set forth below on grounds that development has occurred without a
coastal development permit and inconsistent with a coastal development permit.

IV.  PROPOSED FINDINGS

Staff recommends the Commission adopt the following findings of fact in support of its action:

A. Background and Administrative Resolution Attempts

1. Coastal Development Permit 5-88-056

On March 24, 1988, the California Coastal Commission approved CDP 5-88-056 for
construction of a four level 4,260 square foot, 28-foot high single family residence with a water
well and a septic system, at 25351 Piuma Road, in Calabasas, Los Angeles County. At that time,
the property was owned by Jack and Ann-Marie Moses and Ron and Marco Landry. The single
family residence was approved to be located on one of two preexisting graded pads on the
property>.

The subject property is a 2.76-acre lot located on a northern facing slope and has drainageways
on the eastern and western sides of the house. The portion of the vegetation on the property that
has not been cut or cleared is dominated by drought resistant shrubs characteristic of coastal sage
scrub or lower chaparral communities. The site is located in the upper portions of the
Malibu/Cold Creek Resource Management Area. The northern portion of the property is
adjacent to a blue line stream Environmentally Sensitive Habitat Area (ESHA) which is an
unnamed tributary to Cold Creek. The property is also located near the Dark Canyon Creek
ESHA.

To mitigate the adverse impacts of the residential development on the Environmentally Sensitive
Habitat Area (ESHA), the Commission imposed standard and special conditions on CDP 5-88-
056 as described in the following paragraphs.

Special Condition 2 requires Fuel Modification and Landscape Plans to be submitted to the
Commission staff for review and approval. The approved Fuel Modification and Landscape
Plans include the following statement:

It is the intent of the fuel modification plan to avoid vegetation clearance in any designated
“OPEN SPACE” area as shown on the attached site plan including the drainage courses to
the west and east of the building pad.

2The house was proposed and approved as being located on graded pad number one. The second graded pad, graded
pad number two was located just slightly northwest of the house and adjacent to Piuma Road.
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The Fuel Modification and Landscaping Plans limit the clearance of vegetation to a distance of
30 feet from any structure and cutting of flammable vegetation to a height of 18 inches for
another 70 feet unless authorized by the Fire Marshall.

Standard Condition 3 of CDP 5-88-056 states that “all development must occur in strict
compliance with the proposal as set forth below. Any deviation from the approved plans must be
reviewed and approved by the staff and may require Commission approval.” Thus, this
condition requires, among other things, that all development occur consistent with the approved
Fuel Modification and Landscape Plans required by Special Condition 2.

Special Condition 4 requires the applicant to execute and record an irrevocable offer to dedicate
(OTD) an open space and conservation easement. This condition requires that the open space
easement encompass all the area on the property outside the boundary of graded pad number one
on which the residence was located (Exhibit 10). The findings for CDP 5-88-056 state that this
OTD was required to “protect the remaining, undisturbed watershed cover on the property,” and
to limit adverse impacts on critical resources within the nearby ESHA that might arise from
future development on the subject property. In support of the requirement for an open space and
conservation easement, the findings also cite Policy 72 of the Malibu/Santa Monica Mountains
Land Use Plan, which states:

Open space or conservation easements or equivalent measures may be required in order to
protect undisturbed watershed cover and riparian areas located on parcels proposed for
development. Where new development is proposed adjacent to Environmentally Sensitive
Habitat Areas, open space or conservation easements shall be required in order to protect
resources within the ESHA.

On August 8, 1988, the Moseses and the Landrys recorded the offer to dedicate (OTD) an open-
space easement, as Instrument No. 88-1246285, at the Los Angeles County Recorder’s Office.
The OTD restricts the use of the open space easement to “natural open space for habitat
protection, private recreation, and resource conservation uses,” and prohibits development except
as approved by the Coastal Commission in a subsequent permit. The OTD prohibits
“development as defined in Public Resources Code section 30106. . . including but not limited to
removal of trees and other major or native vegetation, grading, paving, installation of structures
such as signs, buildings, etc.” The language of the OTD indicates that its purpose is to “restrict
development on and use of the Property so as to preserve the open-space and scenic values
present on the property and so as to prevent the adverse direct and cumulative effects on coastal
resources...”

Special Condition 5 required the applicant to record a document stating that any future
development of the property (as defined in Public Resources Code section 30106) would require
either an amendment to CDP 5-88-056 or an additional CDP permit. The Commission imposed
this condition so that future development that would otherwise be exempt, such as certain
improvements to the residence, would be subject to permit requirements. The purpose of this
condition is to enable the Commission to ensure that future development does not damage the
ESHA. On August 8, 1988, the Moseses and the Landrys recorded the deed restriction, as
Instrument No. 88-1246284 at the Los Angeles County Recorder’s Office.
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CDP 5-88-056 was issued to the Moseses and the Landrys on December 5, 1988. Based on the
final dates listed in the county permits for the house, it appears that the construction of the house
was completed by February 2, 1990. On February 14, 1990, title to the property was transferred
to Howard and Terry Rubinroit.

2. Discovery of Violations and Contact with Landowners

On June 10, 1997, Coastal Commission staff received a report of a possible violation of the
Coastal Act from the construction of a sports court at the subject property . On June 19, 1997,
Commission staff confirmed the presence of a sports court in the area of the OTD open space
easement. On this same date, Commission staff sent the Rubinroits the first of five letters
requesting that they apply for an after-the-fact CDP for all unpermitted development on the
subject property’. The June 19, 1997 letter specifically identified the alleged violation as the
sports court and excessive vegetation removal. While investigating the violation during the fall
of 1998, Commission staff discovered additional unpermitted development consisting of the
swimming pool and retaining walls.

Commission staff contacted the Los Angeles County Building and Safety Department on August
11, 1998 and was informed that on April 22, 1996, they issued to the Rubinroits a permit for a 10
ft. by 50 ft. retaining wall with a retaining height of 10 feet (Exhibit 11). Although Commission
staff initially believed that this retaining wall was associated with the carport, Commission staff
now believes that this permit was issued for a retaining wall to support the pool and patio area in
the northern portion of graded pad number one. This retaining wall is addressed in the violation
description as part of the phrase “patio area with low walls near pool.” Commission staff was
also informed by this agency that they had issued to the Rubinroits a permit on February 29,
1996 for construction of a pool/spa (Exhibit 12).

Through letters to the Rubinroits, Commission enforcement staff established four initial
deadlines for submittal of applications for a CDP*. These letters indicated that lack of
compliance with the deadlines could result in enforcement actions, including penalties and the
initiation of cease and desist order proceedings.

After the Rubinroits failed to comply with all of these deadlines, on October 9, 1998,
Commission staff sent the Rubinroits a notice of intent (NOI) to schedule a public hearing on the
issuance of a cease and desist order by the Commission. This NOI described the violation as the
unpermitted construction of the sports court, swimming pool and retaining wall.

On November 5, 1998, Mr. Rubinroit submitted a lengthy Statement of Defense in response to
the NOI to commence cease and desist order proceedings. On November 10, 1998, Mr.
Rubinroit called Commission staff member Mary Travis to express his desire for an “amicable
resolution.” During a conversation with Commission staff on November 12, 1998, Howard

3 The Commission sent letters on June 19, 1997, September 15, 1997, October 8, 1997, January 29, 1998 and August
13, 1998.

4 The Commission staff had established CDP application submittal deadlines of July 24, 1997, October 1, 1997,
November 15, 1997 and September 14, 1998.
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Rubinroit indicated that he would file a complete CDP application. In reliance on this
commitment by Mr. Rubinroit, the enforcement staff removed the cease and desist order from the
Commission’s agenda. On November 13, 1998, Commission staff sent Mr. Rubinroit a letter
memorializing the November 12, 1998 conversation and establishing a deadline of December 11,
1998 for submittal of the applications.

On December 9, 1998, during a conversation with Commission staff, Rubinroit agreed to file two
CDP applications, one for the sports court and the other for the swimming pool and retaining
wall. Commission staff determined that they would likely recommend approval of the
swimming pool and retaining wall, and denial of the sports court. Since the Rubinroits suggested
that they would contest a denial of the sports court, staff encouraged the Rubinroits to file two
separate permit applications, one for the sports court and the other for the development on graded
pad number one, outside of the area defined by the OTD. Staff indicated to the Rubinroits that
filing two applications would enable the Rubinroits to expeditiously resolve the swimming pool
and retaining wall violations while contesting a likely denial of the sports court.

This conversation was memorialized in a letter sent to the Rubinroits on December 21, 1998
wherein the Commission granted the Rubinroits a time extension until January 15, 1999 to file
both CDP applications (Exhibit 13).

On January 7, 1999, the Rubinroits were granted a two-week extension until January 29, 1999
for submittal of the CDP applications.

On January 29, 1999, the Rubinroits submitted two CDP applications to the Coastal
Commission: 1) CDP 4-99-023 for the construction of decking and fencing (of the sports court),
and 2) CDP 4-99-024 for the construction of a swimming pool, decking, fencing, carport and
retaining wall. In a cover letter accompanying the applications, Mr. Rubinroit challenged the
need for a CDP and requested that the Commission waive the permit requirements for the
retaining wall and swimming pool.

After this point, the Commission became aware of the presence of the carport. Since the carport
is structurally composed mainly of the retaining wall, many of the future references to this
development focused on the retaining wall portion of the structure.

On February 26, 1999, Commission staff sent the Rubinroits two “incomplete filing” letters (one
for each application) notifying them that their applications could not be filed because they lacked
certain required materials and information. Each of the letters identified nine additional items
(consisting primarily of information and the proper application fee) that were needed to make the
applications complete such that they could be filed. Each of these letters established a deadline
of March 24, 1999 for submittal of the additional information. Commission staff also stated in
the letter addressing the application for the development on graded pad number one (CDP 4-99-
024) that the development does not qualify for a permit waiver.

In a letter dated March 15, 1999, Mr. Rubinroit requested clarification regarding the items that
needed to be submitted to complete his applications and requested additional time to complete
his application. Around this time, the Commission district staff member who had been
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reviewing the applications left the Commission and the case was not immediately reassigned due
to lack of sufficient staff. On September 7, 2000, Commission staff sent the Rubinroits two
additional letters (one for each application) notifying them that their applications were
incomplete and that they still needed to submit nine more pieces of information for each
application before the applications could be deemed complete. Each of these letters established a
deadline of December 6, 2000 for submittal of the additional information. Table 1 summarizes
the missing information needed to complete CDP applications 4-99-023 & 4-99-024 based upon
the items listed in the February 26, 1999 and March 15, 1999 letters.

Table 1. Initial List of Items Necessary to Complete
CDP Applications 4-99-023 & 4-99-024

1. A filing fee of $2,400. [The filing fee for each application is $1200 (the regular filing fee is
$600, but ATF permits are subject to a double filing fee). The Rubinroits had submitted a
check for $200 with the incomplete applications; a balance of $2200 remains unpaid.]

2. A complete list of property owners and occupants within 100 feet of the subject property
and stamped envelopes addressed to each person on this list.

3. 2-sets of project drawings including site plans, floor plans, and all elevations. The
drawings must be approved by the local planning department and stamped “Approval in
Concept.”

4. Two sets of detailed grading and drainage plans with cross sections, and quantitative
breakdown of grading amounts (prepared by a registered engineer).

5. Two copies of comprehensive, current (not more than one year old), site-specific geological
and soils reports.

6. A current LA Co. “approved” geologic review sheet.

7. The “Approval in Concept” form completed by the local planning department or other
responsible local agency.

8. A reduced set of 8 2 by 11 inch drawings of the project.

9. A mapped survey of the property performed by a licensed surveyor, which indicates the
location of the development and the location of the irrévocable offer to dedicated and open
space easement.

On December 1, 2000, during a phone conversation with Commission staff, Mr. Rubinroit stated
that he had no intention of completing either CDP application.

On January 2, 2001, Commission staff sent the Rubinroits a notice of intent (NOI) to commence
cease and desist order proceedings (Exhibit 14). The unpermitted development was described in
this NOI as the construction of a sports court (decking and fencing), swimming pool, and
retaining wall with a footnote referencing the carport. Howard Rubinroit requested and
Commission staff granted a five day extension from January 31, 2001 until February 5, 2001 for
submittal of the Statement of Defense (SOD). Commission staff received the SOD from Mr.
Rubinroit on February 6, 2001 (Exhibit 15).

In the process of preparing the staff report for the cease and desist order hearing, Commission
staff determined that additional unpermitted development was present-at the subject property
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which should be addressed in the cease and desist order so that all unpermitted development on
the site is addressed by the Commission at one time. Commission staff requested and received
authorization from Mr. Rubinroit to conduct a site inspection (a letter from Mr. Rubinroit
granting authorization was received by the Commission staff on March 13, 2001.) On March 15,
2001, Commission staff member Abe Doherty conducted a site investigation and documented the
presence of additional unpermitted development other than the previously mentioned sports
court, swimming pool and retaining wall.

In order to address all of the unpermitted development at the same cease and desist order
hearing, the Commission staff issued an amended notice of intent to commence cease and desist
order hearings on March 20, 2001 (Exhibit 16). This amendment to the NOI replaced the
description of the unpermitted development that was included in the NOI dated January 2, 2001
with the following description:

lighted sports court,

swimming pool with spa and pump,

retaining wall and associated carport

lighted stairway extending from the pool area to the sports court,
lighted steps and pathways on both sides of the house,

chain link fence and gates around pool and house,

propane above-ground storage tank (AST) with concrete pad,

water AST,

concrete in eastern watercourse,

10. patio area with low walls near pool,

11. nonnative sand fill adjacent to unnamed blue line stream,

12. nonnative sand fill to the east of the pool (used as children’s play area),
13. partially buried PVC piping that appears to be part of a drainage system,
14. septic system extending out of permitted area,

15. irrigation system,

16. transformers and

17. excessive vegetation removal.

WO NAWN RN~

In this amendment to the NOI, the description of the alleged violations was also amended to
explicitly include the grading, vegetation removal and other activities associated with the
construction of the unpermitted development listed above.

On March 20, 2001, Commission staff member Abe Doherty sent Mr. Rubinroit a letter
memorializing the conversations from the site visit and explaining the need for the amendment to
the NOI to contribute to the achievement of a comprehensive resolution of the violations of the
Coastal Act on the subject property. In this letter, Mr. Doherty also informed the Rubinroits that
they needed to submit proof of a permit from the Los Angeles County Building and Safety
Department for repairs to the septic system as an additional filing requirement for the CDP
application(s).

On April 6, 2001, Mr. Rubinroit requested and Commission staff granted a two-day extension
from April 9, 2001 until April 11, 2001 for submittal of the amendment to the Statement of
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Defense (SOD). Commission staff received the amendment to the SOD from Mr. Rubinroit on
April 11,2001 (Exhibit 17).

As of the date of this report, the Rubinroits have failed to submit to the Commission a complete
CDP or CDP amendment application(s) for all unpermitted development on the property. Based
upon the revised description of the unpermitted development at the subject property, the
Commission’s South Central Coast District Office has revised the list of items needed to
complete the CDP or CDP amendment application(s). The list of the items needed to complete
the applications that is contained in Table 1 is now replaced with the following list:

Table 2. Revised List of Items Necessary to Complete
CDP Applications 4-99-023 & 4-99-024

1. A complete filing fee based on Section 13055 of the Commission’s regulations.
(The Rubinroits had submitted a check for $200 with the incomplete applications
that were submitted on January 29, 1999. If the Rubinroits decide to complete
the two CDP applications, an additional $2,200 must be submitted.)

2. A complete list of property owners and occupants within 100 feet of the subject
property and stamped envelopes addressed to each person on this list.

3. Two sets of project and resource plans that show all development, vegetation
removal, riparian canopy, drainageways, oak trees, OTD easement boundary,
property boundaries, topography and all elevations. Drawings must be to scale
with dimensions shown and be based upon a mapped survey of the property
performed by a licensed surveyor. The resource area delineations must be made
by a qualified ecologist. The drawings must be approved by the local planning
department and stamped “Approval in Concept.”

4. Two sets of detailed grading and drainage plans with cross sections and
quantitative breakdown of grading amounts (cubic yards of cut and fill). Plans
must be to scale with dimensions shown and prepared by a registered engineer.

5. A set of legible drawings reduced to 8 /2 by 11 inch in size. The reduced set
shall include the project and resource plans and the grading and drainage plans.

6. Two copies of comprehensive, current (not more than one year old), site-specific
geological and soils reports (including maps) prepared in accordance with the
Guidelines for Engineering Geologic Reports, prepared by the State Board of
Registration for Geologists and Geophysicists (11/93). (Copies of the guidelines
are available from the District office.) The “Limited Geotechnical
Investigation” report dated December 6, 1995 can be submitted with an update
report. This update report should include discussion of the current soils and
geology at the site, the potential impacts of all unpermitted development, the
volume and rate of pumping for storage in the water tank, methods of
construction (especially for pool and retaining walls), erosion control and
measures to support geologic stability.

7. A current LA County “approved” geologic review sheet for all development.

8. The “Approval in Concept” form completed by the local planning department or
other responsible local agency.

9. County Health Department review of septic system and approval for repairs or
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removal of exposed greywater outlet.

10. Fire department and any other local agency approval for the propane tank.

11. County Environmental Review Board Approval.

12. Copies of all required public agency approvals for all of the development.
Include minutes of any public hearing, if applicable.

13. Revised description of development that includes all of the unpermitted
development at the subject property.

14. Any additional information that the Commission staff determines to be
necessary to complete the application.

Since the Rubinroits have failed to submit a complete application for a CDP or CDP amendment
for all unpermitted development on their property, Commission staff recommends the issuance
of the cease and desist order set forth in section V of this staff report.

3. Violations

All of the unpermitted development on the subject property violates the Coastal Act since it was
undertaken without a CDP or CDP amendment. Some of the unpermitted development consists
of improvements to the residence within the meaning of section 30610(a) of the Coastal Act.
That section provides that improvements to single family residences are exempt from permit
requirements unless they are identified in the Commission’s regulations at California Code of
Regulations title 14, Division 5.5. Section 132500f these regulations state that improvements to
a single family residence are not exempt if the CDP for the original structure indicates that future
improvements require a permit. In this case, CDP 5-88-056 contains a condition (Special
Condition 5) requiring the recordation of a deed restricting indicating that all future development
requires a CDP or CDP amendment. Thus, to the extent that any of the unpermitted development
constitutes an improvement to the residence, it requires a CDP.

In addition, all of the development that is located within the area of the OTD is inconsistent with
Special Condition 4 of CDP 5-88-056 which prohibits development within the area defined by
the OTD open space easement, except as approved by the Coastal Commission in a subsequent
permit.

Finally, some of the unpermitted development is inconsistent with Special Condition 2 and
Standard Condition 3, which require conformance with the approved Fuel Modification and
Landscaping Plans. These plans limit the clearance of vegetation to a distance of 30 feet from
any structure and cutting of flammable vegetation to a height of 18 inches for another 70 feet
unless authorized by the Fire Marshall. If greater clearances were required by the fire
department, these conditions require the Rubinroits to obtain an amendment to CDP 5-88-056.

The following paragraphs describe the unpermitted development in greater detail and indicate
where the development is located in relation to the area defined by the OTD. These descriptions
are based upon a review of plans for the property, aerial photographs, photographs of the
development and observations of Commission staff.

12
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The following development appears to be located entirely within the area defined by the OTD
open space easement:

1.

A lighted sports court on an unpermitted graded pad (graded pad number three) is located in
the northeastern portion of the site, within approximately five feet of the unnamed blue line
stream. This sports court is approximately 50 feet by 25 feet and consists of a chain link
fence (with a section of solid wall) and gates with a concrete pad, light post, basketball net,
tennis net and small storage shed.

A water above-ground storage tank (AST) is located in the southeastern corner of the
property adjacent to Piuma Road. Plans submitted by Mr. Rubinroit in his Statement of
Defense indicate that this tank has a capacity of 8,000 gallons.

Approximately 25 square feet of concrete has been poured on a portion of the eastern
watercourse, adjacent to the sports court. (Staff guesses that wet concrete left over from the
construction of the concrete pad of the sports court may have been thrown on the banks of
the watercourse.)

On the northeastern side of the sports court is an area of unvegetated nonnative sand fill that
directly abuts the unnamed blue line stream corridor.

Signs of active cutting of shrubs located over 100 feet to the north of the residence were
observed during the March 15, 2001 site investigation. The area around the sports court also
appears to have been cleared of vegetation during the construction of the sports court and the
grading of the pad. This removal of major vegetation was performed in violation of Special
Condition 2 and Standard Condition 3 of CDP 5-88-056 which required compliance with the
approved Fuel Modification and Landscaping Plans. These plans limit the clearance of
vegetation to a distance of 30 feet from any structure and cutting of flammable vegetation to
a height of 18 inches for another 70 feet unless authorized by the Fire Marshall.

The following development is either located partially within the area defined by the OTD, or is
located too close to the boundaries of graded pad number one to be able to definitively determine
whether it is located within the area defined by the OTD:

1.

A lighted stairway was observed extending from the pool area to the sports court. The
majority of this stairway appears to be located within the area defined by the OTD. This
stairway, which is illuminated with light posts, is constructed with wooden steps and a railing
made of wooden posts with connecting ropes.

Portions of the chain-link fence around the pool and house appear to extend off of graded pad
number one (especially to the east of the house) into the adjacent area defined by the Open
space easement OTD.

An area of sand fill which appears to be used as a children’s play area was observed to the
east of the residence, apparently within the area defined by the OTD open space easement.
Partially buried PVC pipe was observed a) to the northeast of the pool area, b) on the
southwestern side of the sports court and c) within the shrubs to the northwest of the sports
court. These pipes appear to be part of an unpermitted drainage system.

To the west of the residence, an exposed greywater outlet (approximately two inch pipe) with
a film of dried effluent was observed during the March 15, 2001 site investigation. Not only
is this outlet located outside of the area approved for the septic system, but it also represents
a change in the design of the system by discharging greywater directly to the ground surface.

13




Howard and Terry Rubinroit
Cease and Desist Order No. CCC-01-CD-01
April 19, 2001

The approved plan for the septic system that was authorized by CDP 5-88-056 shows the
septic tank as being located north of the residence, apparently in the area currently developed
as the patio area between the house and the pool. (Exhibit 18) The seepage pits are shown
on this plan as being located on the northern portion of graded pad number one, outside of
the area defined by the OTD. In contrast, the exposed outlet was observed to the west of the
residence, downslope of graded pad number one, potentially within the area defined by the
OTD.

Sprinkler heads for an irrigation system were observed both within the area defined by the
Open space easement OTD and on graded pad number one.

A plan of the subject property dated November 1994 that was approved by the LA County
Fire Department shows six transformers (300 VA, 12 V) as being located primarily on
graded pad number one, but also on the stairway leading down to the sports court.
Commission staff has a photograph from the March 15, 2001 site investigation of one of
these transformers on the western side of the house.

The following development appears to be located completely within the boundaries of graded
pad number one and thus is outside of the area defined by the OTD:

1.

2.

4.

An in-ground swimming pool (approximately 10 feet by 40 feet) with an attached spa and
pump are located on the northern portion of graded pad number one.

A retaining wall and an attached carport (pipes attached to the retaining wall and pavement
supporting a cloth covering) with spaces for two cars are located to the southeast of the
residence, adjacent to Piuma Road.

Lighted steps and pathways are located in close proximity to the eastern and western sides of
the house. On the eastern side of the house, these steps are constructed primarily of wood
and have railings. On the western side of the house, the steps closer to Piuma Road are
constructed with wood with concrete pads whereas the lower steps are constructed with wood
steps without concrete.

A propane tank with a concrete pad is located on the northern side of the retaining wall,
adjacent to the carport. ,

A tiled patio area with low walls is located in the vicinity of the pool to the north of the
house. These walls likely include the 10 by 50 feet retaining wall that was approved by the
County in 1996.

Rubinroits’ Chronology

In response to the NOI to commence cease and desist order proceedings sent on January 2, 2001
and the amendment to the NOI sent on March 20, 2001, the Rubinroits submitted Statements of
Defenses (SODs) dated February 5, 2001 and April 10, 2001. Their defenses and the
Commission’s responses are set forth in Section D of the findings. The following is a brief
description of the chronology of events relating to the construction and/or performance of the
unpermitted development as described by the Rubinroits in their SODs.
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In his SODs, Mr. Rubinroit presents the following description of the chronology of the
development at the site:

The following development was constructed and/or installed at the time that the house
was originally constructed by Mr. Moses:

grading of graded pad number three (location of sports court),

lighted steps on both sides of the house,

propane tank,

water tank,

drainage system,

septic system,

irrigation system and

some of the vegetation removal outside of the permitted limits of clearance.

PO N AW

“We acquired the property after the house has been substantially completed, and a
Certificate of Occupancy had issued in February 1990.”

“At or about the time that we acquired our home, I was advised that a portion of the
property had been offered for dedication, and an easement recorded, for open space and
private recreational use. However, I also was advised specifically by Mr. Moses that the
area offered for dedication lay outside of the area of the three graded pads, which, again,
were represented to me to be freely developable.”

In his SOD received by the Commission on April 11, 2001, Mr. Rubinroit submitted
photographs with automatic digital dates in July and October of 1990. These
photographs show stairs and steps on the eastern side of the house, a propane tank, a
water tank and the retaining wall located in the area of the carport.

“The catalyst to our decision in 1995 finally to construct a pool, the so-called ‘sports
court’, and attendant improvements, was the recommendation of our local fire station that
our house, which is serviced only by a well, have a large, readily available water source.”
“We engaged a highly regarded landscape architect. . .”

“The plans were provided to the Fire Department for their initial review.”

“On or about November 7, 1995, the plans were submitted for plan check to the
Department of Building and Safety (Exhibit 19). . . the only agencies that were checked
as requiring a permit for our construction were the Drainage Section of the Department of
Building and Safety, the Fire Prevention Bureau, the Geology/Soils Section of the
Department of Building and Safety, and the Health Services Department.”

The following improvements were installed or constructed in 1996:
sports court,

swimming pool with spa and pump,

retaining wall and associated carport,

lighted stairway extending from the pool area to the sports court,
lighted pathways alongside the house,

chain link fence and gates around the pool and house,

A a
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7. patio area with low walls near the pool,

8. sand fill adjacent to the unnamed blue line stream,
9. sand fill to the east of the pool,

10. transformers and

11. some vegetation removal (see below).

o “We deny that there was any “grading” or native “vegetation removal” in connection
with the improvements installed in 1996.” “The only work necessary to put down the pad
for the so-called ‘sports court’ was to do slight leveling of the already graded pad, which
was done essentially by hand. The only vegetation disturbed was some very sporadic and
sparse weeds that had sprung up after the rainy season (and which normally dry out and
‘disappear’ starting in the Spring, and which were insignificant in comparison to the
weed removal that the fire department requires us to perform each Spring.)”

o “We deny that there was any changes made to the systems (water, drainage, septic,
irrigation, or otherwise) installed during the original construction of the house and
improvements, other than in connection with the swimming pool. . .”

B. Resource Impacts

All of the unpermitted development included in the violation description has been undertaken
without a CDP or CDP amendment and without benefit of the Coastal Commission’s review of
potential impacts that the cited development might have on coastal resources. The unpermitted
developments raise issues under Coastal Act sections 30240 (environmentally sensitive habitat
areas or ESHA), 30251 (Hazards), and 30253 (Scenic and Visual Qualities).

Section 30240: Environmentally Sensitive Habitat Areas (ESHAs)

Some of the unpermitted development is potentially inconsistent with Section 30240 which
provides for the protection of ESHAs. The subject property is located in the upper portions of
the Malibu/Cold Creek Resource Management Area which is shown on the Sensitive
Environmental Resources Map (Figure 6 of the Malibu Land Use Plan) (Exhibit 20). Policy 57
of the Malibu Land Use Plan states that the areas shown on this map shall be designated as
Environmentally Sensitive Habitat Resource Areas (ESHAs). Based on the above information,
the subject property may be ESHA; however, the determination regarding this issue will be made
during staff review of the CDP or CDP amendment application(s). The subject property is also
located directly adjacent to a blue line stream that is an unnamed tributary to Cold Creek and is
ESHA. The property is also located near the Dark Canyon Creek ESHA.

Section 30240 of the Coastal Act states:

(a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources shall be
allowed within those areas.

(b) Development in areas adjacent to environmentally sensitive habitat areas and parks
and recreation areas shall be sited and designed to prevent impacts which would
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significantly degrade those areas, and shall be compatible with the continuance of
those habitat and recreation areas.

When the underlying project (construction of a four level, 4,260 square foot single family
residence with a well and a septic system) was permitted, the Commission was concerned about
the cumulative impacts on the Malibu/Cold Creek Resource Management Area, particularly
impacts from runoff, as well as erosion from construction activities. To address this concern, the
Commission conditioned the permit to:

1) require the landowner to obtain an amendment to CDP 5-88-056 or a new CDP before
constructing any additional development on the property, including improvements that might
otherwise be exempt from permit requirements,

2) require the applicant to record an OTD open space easement on the portion of the property
outside of grading pad number one and

3) develop Fuel Modification and Landscaping Plans to minimize vegetation clearance in the
open space area.

Since the development was performed without a CDP or CDP amendment, the Commission has
been unable to conduct a thorough review of its consistency with the Chapter 3 Policies of the
Coastal Act. Therefore, the development has the potential to negatively impact the ESHA that
the Commission had intended to protect through the standard and special conditions of the
previously issued CDP.

Although the Commission is unable to do a thorough review of the potential impacts to the
ESHA from the development without a complete CDP or CDP amendment application, it is
apparent that the unpermitted development is likely to have several adverse impacts on the
ESHA. The potential direct impacts from the development include the following:

1) By increasing the amount of impervious surface area through the construction of the sports
court and the patio area, the Rubinroits have likely reduced the amount of stormwater
infiltration in the area, thus potentially increasing the volume and velocity of sheet flow
down the hillside, into the ESHA stream that is a tributary to Cold Creek. This increased
surface transport of stormwater could result in increased erosion, change in stream
morphology and impaired water quality.

2) The removal of major vegetation in this area, performed in violation of the Fuel Modification
and Landscaping Plans, also likely harmed the ESHA by reducing the amount of available
habitat and increasing the potential for erosion.

3) The Rubinroits have not submitted plans which indicate how the pool water is discharged. If
this water (presumably treated with pool chemicals) is discharged to the ground surface or
directly into the stream, it could adversely impact the water quality of the ESHA stream.

In addition to these potential direct impacts to the ESHA, the development within the area
defined by the OTD may deter acceptance of the OTD. To date, the OTD has not been accepted.
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Section 30251: Scenic and Visual Qualities

The unpermitted development at the subject property is potentially inconsistent with Section
30251 of the Coastal Act which requires that the scenic quality of the coastal zone be protected
as an important public resource and that permitted development be sited to protect the visual
qualities of the areas. Section 30251 states:

The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the
alteration of natural land forms, to be visually compatible with the character of
surrounding areas, and, where feasible, to restore and enhance visual quality in
visually degraded areas.

The subject site and violation are located in the Malibu/Cold Creek Resource Management Area
and the site is adjacent to and visible from Piuma Road and State Park Lands. The findings for
CDP 5-88-056 state that “only as conditioned will the proposed development not adversely
impact visual resources along Piuma road and from State park lands to the east in the upper Dark
Canyon drainage.” The development listed in the violation description violated the conditions of
the previously issued permit which were required to minimize visual impacts from development
at the subject property. :

Based upon examining photographs taken in June, 1997, January, 2001, and March, 2001, the
following unpermitted development is visible from Piuma Road, a public viewing area:

a) the sports court,

b) swimming pool and spa,

¢) retaining wall and associated carport,

d) steps and pathways on both sides of the house,

e) chain link fence and gates around pool and house,

f) water tank,

g) patio area with low walls near pool,

h) nonnative sand adjacent to the unnamed blue line stream, and
i) removal of major vegetation beyond the authorized limits.

The adverse visual impacts would be potentially worsened if the lights for the sports court, steps
and pathways and other areas were used.

Section 30253: Geologic, Flood and Fire Hazards

Section 30253 states that new development shall “minimize risks to life and property in areas of
high geologic, flood, and fire hazard.” The findings for CDP 5-88-056 state that the property is
located in an area subject to an unusually high amount of natural hazards, including landslides,
slope failure and fire. The findings also state that the applicant shall assume these risks as a
condition of approval. Special Condition 3 required the recordation of a deed restriction in
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which the applicant waived any future claims of liability for damage from such hazards. This
deed restriction was recorded on August 8, 1988.

Section 30253 also states that new development shall:

Assure stability and structural integrity, and neither create nor contribute significantly
to erosion, geologic instability, or destruction of the site or surrounding area or in any
way require the construction of protective devices that would substantially alter natural
landforms along bluffs and cliffs.

Although the Commission cannot make a complete assessment of the consistency of the
development with this Section of the Coastal Act without having a complete application(s), there
is evidence that the unpermitted development may be causing erosion and geologic instability of
the subject property and downgradient areas. The construction of the sports court and the patio
area has the potential to accelerate the rate of erosion on the ridge by replacing a vegetated area
with an impervious surface. By reducing infiltration, the development may cause an increase in
the volume and velocity of discharge of stormwater from the property, thus causing erosion of
downgradient areas, including the adjacent unnamed stream ESHA. The removal of major
vegetation beyond the authorized limits may also lead to an increase in erosion.

The unpermitted development on the subject property may also be adversely affecting the
stability of the ridge in which the unpermitted development is sited. The report entitled Limited
Geotechnical Investigation for Proposed Swimming Pool and Carport, prepared for submittal to
local authorities for approval of the development conducted in 1996, includes several statements
that indicate that the unpermitted development may cause erosion and geological stability. This
report states that:

The property did reveal the presence of past surficial slope failures on the slope below the
proposed pool area. . . the slump is 15 to 20 feet downslope of the proposed pool area and
headward encroachment towards the pool may continue to occur. . .Calculation(s) indicate
that the existing fill slopes below the pool will continue to slump. . . The loose fill and soil in .
the pool and carport area are subject to downhill creep.

This slope failure downgradient of the pool area was observed by Abe Doherty during the March
15, 2001 site investigation. The chain link fence surrounding the pool area and house is falling
downhill in the area of this slump. Since the Rubinroits have not submitted information
documenting the construction methods and provisions for stability of the unpermitted
development, the Commission staff does not know whether the geotechnical recommendations
were followed and whether the site will continue to be geologically unstable.
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C. Allegations | .
Set forth below is a list of allegations that the Rubinroits admit or do not contest.

1. Howard and Terry Rubinroit are the owners of the property located at 25351 Piuma Road in
Calabasas, Los Angeles County APN 4456-37-007. (Admitted)

2. The Rubinroits constructed a lighted sports court, swimming pool with spa and pump,
retaining wall, carport, lighted stairway to the sports court, lighted pathway adjacent to the
house, chain link fence and gates around the house and pool, patio area with low walls near
the pool, nonnative sand fill adjacent to the unnamed blue line stream, nonnative sand fill to
the east of the pool and transformers without obtaining a CDP or CDP amendment.
(Admitted)

3. The subject property also contains the following: graded pad number three (location of
sports court), lighted steps on both sides of the house, propane tank, water tank, drainage
system, septic system and irrigation system. (Admitted)

4. In letters dated June 19, 1997, September 15, 1997, October 8, 1997, January 29, 1998 and

August 13, 1998 and in numerous telephone conversations, Commission staff informed the

- Rubinroits that they should submit an application for a CDP for the removal of all

unpermitted development and restoration of the site or apply for an after-the-fact (ATF)
permit to retain the development. (Admitted)

5. Because the Rubinroits failed to submit a CDP application, Commission staff sent the
Rubinroits a notice of intent to commence cease and desist proceedings letter on October 9,
1998. (Admitted)

6. On November 12, 1998, Mr. Rubinroit agreed to submit two CDP applications. In reliance
on this commitment by Mr. Rubinroit, Commission staff removed the cease and desist order
hearing from the Commission’s agenda. (Admitted)

7. On December 9, 1998, Mr. Rubinroit informed Commission staff of his intent to file two
CDP applications, one for retention of the sports court and the other for retention of the
swimming pool and retaining wall. This conversation was memorialized in a letter to Mr.
Rubinroit dated December 21, 1998 wherein Commission staff agreed to grant a time
extension until January 15, 1999 to file both CDP applications. (Admitted)

8. On January 7, 1999, Commission staff granted the Rubinroits an extension until January 29,
1999 to submit the CDP applications. (Uncontested)

9. On January 29, 1999 the Rubinroits submitted two CDP applications; CDP 4-99-023 for
approval of the sports court and CDP 4-99-024 for approval of the swimming pool and
retaining wall. (Admitted)
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10.

11.

12.

13.

14.

15.

On February 26, 1999, Commission staff sent the Rubinroits two “incomplete filing” letters
(one for each application) notifying them of nine additional materials and pieces of
information that they needed to submit to complete the filing of the applications. (Admitted)

As of September 2000, the Rubinroits had not submitted the required items. On September

7, 2000, Commission staff sent the Rubinroits two additional letters reiterating the earlier
nonfiling letters and again identifying the nine items that are required in order for the
applications to be deemed complete. Each of these letters gave the Rubinroits until
December 6, 2000 to submit the additional items. (Admitted)

In a phone conversation with Commission staff on December 1, 2000, Mr. Rubinroit stated
that he had no intention of completing either CDP application. (Admitted)

On January 2, 2001 the Commission sent the Rubinroits another notice of intent to
commence Cease and Desist proceedings. (Admitted)

On March 15, 2001, the Rubinroits provided Commission staff with the opportunity to
inspect the subject property. (Admitted)

On March 20, 2001, Commission staff sent the Rubinroits an amendment to the notice of
intent dated January 2, 2001. (Admitted)

The Rubinroits expressly deny the following allegations:

1.

The items listed in the description of the violation constitute development, require a permit
from the Commission and are violations of the Coastal Act.

The two CDP applications that were submitted by the Rubinroits were incomplete.

The March 15, 2001 site inspection enabled the Commission staff to have a clearer
understanding of the unpermitted development described in the NOI issued on January 2,
2001.

The subject property is located within or is adjacent to an Environmentally Sensitive Habitat
Area (ESHA).

There was any grading or native vegetation removal in connection with the improvements
installed in 1996.

There is concrete in the eastern watercourse or partially buried PVC piping that appears to be
part of a drainage system on the subject property.

The Rubinroits deny that they performed, constructed and/or installed the following: the
unpermitted grading of graded pad number three (location of sports court), the lighted steps
on both sides of the house, the propane tank, the water tank, the drainage system, the septic
system, the irrigation system and part of the removal of major vegetation beyond the
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authorized limits. They allege that these developments were on the property at the time they
purchased the property.

D. Violators’ Defense and Commission Response

The Statement of Defense (SOD) submitted by Howard Rubinroit that was received by the
Commission staff on February 6, 2001 is included as Exhibit 15. The amendment to the SOD
that was received by Commission staff on April 11, 2001 is included as Exhibit 17. The
following describes the Rubinroits’ defenses in more detail and sets forth the Commission’s
response to each contention.

The Rubinroits’ Defense:

1. The Commission has no jurisdiction over the subject property since it is “in excess of
five miles from the mean high-tide line and separated from the sea by at least one ridge
line.”

Commission’s Response:

In 1976, the California State Legislature specifically mapped the inland boundary of the Coastal
Zone. These maps are on file with the Coastal Commission and the Secretary of State. In 1977,
the Coastal Commission adopted conformed copies of these maps pursuant to Section 30103 of

the Coastal Act of 1976. The inland boundary of the coastal zone is now depicted on a set of 161

maps that are on file with the Coastal Commission and the County Clerk of the respective coastal
counties. These maps include Coastal Zone Map 135, which depicts the Malibu area. Real
property that is located within the coastal zone, as shown on these maps, is subject to the
statutory authority of the Coastal Act of 1976.

The subject property at 25351 Piuma Road (which can also be described as a portion of the
northeast quarter of the north half of Section 20, T1S, R17W, San Bernardino Base and
Meridian) is located within the coastal zone as depicted on Coastal Zone Map 135 (Malibu
Beach Quadrangle). Coastal Zone Map 135 indicates that the subject property is located
approximately 2.5 miles inland of the mean high tide line and approximately 2.5 miles seaward
on the inland coastal zone boundary. Since the property is shown on this map as being within
the coastal zone, the Commission has jurisdiction over development on the subject property.

The Rubinroits’ Defense:

2. The items listed in the violation description do not constitute development.

Commission’s Response:

Section 30106 of the Coastal Act defines development as:

on land, in or under water, the placement or erection of any solid material or structure; ...
grading, removing, dredging, mining, or extraction of any materials;...construction,
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reconstruction, demolition, or alteration of the size of any structure; and the removal or
harvesting of major vegetation other than for agricultural purposes, kelp harvesting, and
timber operations. . . As used in this section, “structure” includes, but is not limited to, any
building, road, pipe, flume, conduit, siphon, aqueduct, telephone line, and electrical power
transmission and distribution line.

All of the unpermitted development on the subject property meets the above definition of
development. Generally, the unpermitted development constitutes the following:

a) placement of solid materials and/or structures (concrete in eastern watercourse, nonnative
sand fill adjacent to unnamed blue line stream and nonnative sand fill to the east of the pool,
lighted sports court, swimming pool with spa and pump, retaining wall and associated
carport, lighted stairway extending from the pool area to the sports court, lighted steps and
pathways on both sides of the house, chain link fence and gates around pool and house,
propane tank with concrete pad, water tank, patio area with low walls, PVC piping that
appears to be part of a drainage system, septic system extending out of permitted area,
irrigation system and transformers),

b) grading: creation of graded pad number three and any other grading performed in association
with the development listed above, and

¢) the removal of major vegetation beyond the authorized limits.

Consequently, the subject activities satisfy the definition of development contained in section
30106 of the Coastal Act. This definition of development based on section 30106 was recorded
with the LA County Recorder’s Office as Exhibit C of the deed restriction and Exhibit D of the

OTD open space easement.

Refer to the Commission’s response to the third point of the Rubinroit’s defense (below) for
additional discussion of why the items listed in the violation description constitute development
that is not exempt from CDP permit requirements even if they are considered improvements to a
single family residence.

The Rubinroits’ Defense:

3. “The purported ‘developments’. . . did not require a Coastal Development Permit
(“CDP”) and/or constitute work performed pursuant to a vested right.”

(The following presents the different arguments the Rubinroits use to support this contention
with the Commission’s response to each.)

3a. Mr. Rubinroit contends that:

.

the foregoing purported improvements are exempt from the requirement of a CDP
pursuant, among other things, to Public Resource Code Section 30610(a). . . We believe
that that regulation [presumably Section 13250(b)(1)] is contrary to the Coastal Act itself
(and unenforceable since it would largely if not totally emasculate and vitiate the
exemption provided under 30610(a).)
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Commission’s Response:

- As stated in the August 13, 1998 letter from Commission staff to Mr. Rubinroit, the requirement
for obtaining a CDP or CDP amendment prior to conducting development on the subject
property is provided for in the following :

a) section 13250(b)(6) of the Coastal Commission regulations,

b) Special Condition 5 of CDP 5-88-056, which required recordation of a deed restriction
prohibiting future development on the property without a CDP or CDP amendment, and

¢) Special Condition 4 of CDP 5-88-056, which required the recordation of an OTD of an
open space easement.

Pursuant to section 30610(a) of the Coastal Act, improvements to a single family residence are

“exempt from permit requirements except under circumstances identified in Section 13250 of the
Coastal Commission regulations. Section 13250(a) indicates that the term “improvements”
refers to structures directly attached to a residence or normally associated with a residence, such
as garages, swimming pools, fences and storage sheds. Section 13250(b)(6) states that the
following improvements require a CDP:

Any improvement to a single-family residence where the development permit issued for the
original structure by the commission, regional commission, or local government indicated
that any future improvements would require a development permit.

Special Condition 5 of CDP 5-88-056 required the recordation of a deed restriction prohibiting
future development without a CDP or CDP amendment. Special Condition 5 contains one
exception, which is that removal of vegetation for fire protection, as required by the County Fire
Marshall, does not require a CDP. However, the removal of vegetation for fuel modification was
specifically addressed in the Fuel Modification and Landscaping Plans which limit the clearance
of vegetation within the area defined by the open space easement OTD. Thus, under Section
13250(b)(6), any improvements to the residence or other development on the property require a
CDP. The adopted findings for CDP 5-88-056 indicate that the deed restriction limiting future
development was necessary to prevent cumulative adverse impacts to the ESHA and to make the
development of the house consistent with Section 30240 (b) of the Coastal Act. Therefore, to the
extent that any of the unpermitted development qualifies as improvements to the residence, in
light of the deed restriction required by Special Condition 5, they are not exempt from permit
requirements pursuant to section 13250(b)(6).

In addition, the requirement of Special Condition 4 of CDP 5-88-056 for recordation of the Open
space easement OTD prohibits development within the area to which the OTD pertains in the
absence of a permit for such development issued by the Commission. As in the case of the deed
restriction, the adopted findings for CDP 5-88-056 state that the open space easement OTD was
required to prevent cumulative adverse impacts to the ESHA and to make the development of the
house consistent with Section 30240(b) of the Coastal Act.
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3b) Mr. Rubinroit also argues that the Commission staff understood that the following
development would take place as part of the project authorized by CDP 5-88-056, even
though the permit did not explicitly authorize this development:

a) the lighted steps on both sides of the house,

b) the propane tank,

¢) the water tank,

d) the drainage system,

e) the septic system extending out of the permitted area,
f) theirrigation system and

g) the excessive vegetation removal.

Mr. Rubinroit also refers to a plan dated February 8, 1988 (Exhibit 1 of the Amendment to the
SOD) which he claims shows the “water tank, propane tank, and the location of the septic pits.”S

Commission’s Response:

The application for CDP 5-88-056 (Section II, question 2) instructs the applicant to “describe the
proposed development.” The applicants are instructed to “include secondary improvements such
as septic tanks, water wells, roads, etc.” The applicants for this permit, Jack and Annie Moses,
described the development as “construct single family residence, water well (and) septic
system.” Later in the application, the Moses state that there will be two covered parking spaces
and two uncovered parking spaces and that no grading was being proposed. Therefore, with the
exception of the septic system, all of the development listed above (items a through d, f and g)
were not included in the description of the proposed development. Consistent with the
description of the proposed development contained in the application for CDP 5-88-056, the
adopted findings state that the applicants propose to “construct a 4,260 square-foot, 28-foot high
(above existing grade), four-level single family residence with water well and septic system.” In
order to have been authorized by CDP 5-88-056, all of the items listed above (items a through d,
f and g) should have been explicitly described as being part of the proposed development.

Although a septic system was approved as part of the development authorized by CDP 5-88-056,
an exposed greywater outlet discharging directly to the ground surface was observed outside of
the approved location for the septic system. This change in the location and design of the septic
system was not approved by the Commission.

The plan dated February 8, 1988 that Mr. Rubinroit includes as Exhibit 1 in his amendment to
the SOD was not the one that was submitted and approved by Commission staff. The file for
CDP 5-88-056 contains a set of four sheets of figures which are dated November 9, 1987, with
stamps indicating 1) approval in concept by the Department of Regional Planning on December
30, 1987 and 2) approval by the South Coast District Office of the Commission with an effective
date of December 5, 1988. The file also contains a figure that was received by the Commission
on January 29, 1988 which displays the approved location of the septic system. These plans that

3 Mr. Rubinroit claims that the plan dated February 8, 1988 shows the water tank, propane tank and the location of
the septic pits. This plan does show the water tank and septic system, but does not appear to show the propane tank.
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.were approved by the Commission do not show any of the development listed above except for
the septic system, which does not show the greywater outlet located to the west of the house.

3c) Mr. Rubinroit also claims that “even if the easement was and is valid, it does not
prohibit the title owner from installing such pipes or lines in the easement area. See, e.g.
Colegrove Water Co. v. City of Hollywood 151 Cal.425 (1907).”

Commission’s Response:

The installation of pipes or lines in the easement area constitutes development under Section
30106 of the Coastal Act (see Commission’s response to defense number one above). The deed
restriction prohibiting development on the subject property without a CDP or CDP amendment
was required as a condition of CDP 5-88-056 in order to prevent future impacts to the ESHA.
Once a complete CDP or CDP amendment application(s) is filed, the Commission staff will
evaluate the development, including the installation of the septic system (outside of the permitted
area), irrigation system and drainage system based upon the Policies of Chapter 3 of the Coastal
Act. The primary goal of the Commission’s enforcement activities, including the issuance of this
cease and desist order, is to have the Rubinroits submit a complete CDP or CDP amendment
application(s) so that the staff can determine whether the development is consistent with the
Chapter 3 policies of the Coastal Act.

Contrary to the Rubinroits’ argument, the provisions of the open space easement OTD are fully
consistent with the Colegrove Water Co. case. In that case the Supreme Court held that a
municipal easement holder could not preclude the owner of the fee interest that the easement
encumbered from installing underground water piping. However, the court also held that any
such undertaking would be “subject to reasonable regulation [by the municipality] in the interest
of the comfort and convenience of the community as a whole.” Similarly, section 1(c) of the
open space easement OTD expressly allows in the area that is the subject of the OTD “the
installation or repair of underground utility lines,” subject, however, “to applicable governmental
regulatory requirements.” Thus, there is no conflict between the requirement for a permit for
pipes in the OTD area and the Colegrove Water Co. case.

3d) The Rubinroits claim they have a “vested right” to enjoy the benefits of their
development activity without applying for and obtaining a permit under the Coastal Act.

Commission’s Response:

The availability of an exemption from the permit requirements of the Coastal Act based on a
“vested rights” theory is governed by section 30608 of the Act and by sections 13200-13208 of
the Commission’s administrative regulations. The cited regulations establish an administrative
procedure by which claims of vested rights can be made and adjudicated. The Rubinroits have
not filed a claim of vested right under these procedures. See also the Commission’s response to
contention numbers 6 and 14.
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The Rubinroits’ Defense:

4. Even if a CDP is required, only one is necessary, not two. The Rubinroits have been
advised by Commission staff that it is likely that a CDP for the sports court would be

denied.

“I allege that I advised Commission staff that the demand that I submit two separate applications,
pay two separate, additional and increased fees, and submit each and all of the ‘additional’
information was unreasonable and unnecessary, and stated that I could not (and therefore would
not) make such further applications, pay further fees, or supply all of the additional information
demanded.”

Commission’s Response:

The Commission staff did not require separate CDP applications for the unpermitted
development. The Commission staff determined that it would most likely recommend denial of
an application for approval of the sports court since it was constructed within the area affected by
the OTD open space easement. The Commission staff warned the Rubinroits of the probable
denial as a courtesy to save the Rubinroits time and money which may be wasted in an attempt to
retain the sports court in the OTD open space easement area. However, the Commission staff
also advised Mr. Rubinroit that he had the right for approval of the sports court in the OTD open
space easement. Commission staff also determined that it would likely recommend approval of
the swimming pool and retaining wall on graded pad number one. Therefore, to facilitate
expeditious resolution of the swimming pool and retaining wall violations, Commission staff
suggested that the Rubinroits submit two permit applications to distinguish between the
development located in the OTD open space easement area and the development located on the
house pad. In a phone conversation with Commission staff on December 9, 1998, Mr. Rubinroit
agreed to submit two CDP applications.

The Rubinroits’ Defense:

5. The applications for two CDPs submitted on January 29, 1999 were complete.

Mr. Rubinroit alleges that there “was and is no basis for staff’s finding our applications
incomplete. . . further allege that the ‘additional information’ requested was either previously
supplied and/or unreasonable, and deny that any additional information should be required.”

Commission’s Response:

Commission staff reviewed the applications that Mr. Rubinroit submitted on January 29, 1999
and found that they were incomplete based upon the absence of the items that are described in
Table 1 of this staff report. Section 13056 of the Commission’s regulations grant the Executive
Director (who has delegated this task to Commission staff) the authority to file applications only
after they have been reviewed and found to be complete. The determination of incompleteness
was made pursuant to the provisions set forth in CCR sections 13052, 13053.5, 13054 and

27




Howard and Terry Rubinroit
Cease and Desist Order No. CCC-01-CD-01
April 19, 2001

13055. Commission staff informed the Rubinroits that the aforementioned items were necessary
to file the applications in letters dated February 26, 1999 and September 7, 2000.

The regulations provide that if an applicant disagrees with a determination that an application is
incomplete, he or she can appeal the determination to the Commission. The Rubinroits failed to
avail themselves of this administrative appeal procedure for determinations of incompleteness
(14 CCR § 13056(d)). In addition, the Rubinroits did not explain in their SOD why they
disagree with each of the items required to complete the applications.

The Rubinroits’ Defense:

6. Los Angeles County staff advised the Rubinroits that a CDP was not required. “In
reliance on such advice we have expended a total of approximately $200,000 on such
improvements.” Mr. Rubinroit later contends that they have “expended in an excess of
$100,000 on those purported improvements, such that we believe we acquired a vested
right to construct such improvements.”

Mr. Rubinroit contends that since the LA County Building and Safety department did not check
off the Coastal Commission permit in its checklist of other approvals required when it issued its
building permit, the County, in effect, advised him that a CDP was not required for the
development.

Commission’s Response:

The Commission disputes Mr. Rubinroit’s claim that they had a right to rely on LA County’s
advice regarding other required permits and the money that they spent in reliance on that advice
to the exclusion of any other applicable regulatory requirements. Section 30600(a) of the
Coastal Act states that, “in addition to obtaining any other permit required by law from any local
government or from any state, regional, or local agency, any person. . . wishing to perform or
undertake any development in the coastal zone. . . shall obtain a coastal development permit.”
Under California law, one public agency cannot impair the legal jurisdiction of another public
agency by giving erroneous advice. (California Tahoe Regional Planning Agency v. Day and
Night Electric, Inc. (1985) 163 Cal.App.3d 898.) Thus, regardless of whether the County failed
to inform the Rubinroits of the CDP requirements or informed the Rubinroits that no CDP is
required, the Rubinroits are responsible for complying with the Coastal Act requirements. In
addition, the recorded deed restriction limiting future development without a CDP or CDP
amendment and the OTD served to put the Rubinroits on notice of the requirements to obtain
authorization from the Commission for development on the subject property. For further
discussion of the vested rights argument, refer to the Commission’s response to contention 3d.

The Rubinroits’ Defense:

7. None of the Rubinroits’ consultants informed them of the need to obtain a CDP.

“Until we received a copy of staff’s letter of June 17, 1997, no one had ever suggested to us that
a Coastal Commission permit was required or that there was any restriction or prohibition on the
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improvements which we made. This is noteworthy, since both the landscape architect and
contractor have a great deal of experience in the Coastal Zone.

Commission’s Response:

Since Mr. Rubinroit does not provide a detailed description of the role of his consultants, it is not
clear whether he employed them to obtain all necessary permits for the development and if they
had knowledge of the OTD or the deed restriction requiring a CDP or CDP amendment for future
development on the property. If the Rubinroint’s consultants knew about the OTD and the deed
restriction and had enough knowledge of the CDP requirements to know that a CDP or CDP
amendment was required for any future development on the subject property, then the Rubinroits
are expected to know that information regardless of whether the consultant passed that
information on to the Rubinroits. The theory of imputed knowledge states that “an agent is
under a duty to inform his principal of matters in connection with the agency that the principal
would desire to know about. Even if he fails to do so, the principal will in most cases be
charged with such notice.” (2 Witkin, Summary of California Law 9", “Agency and
Employment,” § 99; emphasis added.) In Columbia Pictures Corp. v. DeToth (1948) 87
Cal.App.2d 620, the Court of Appeal explained the doctrine of imputed knowledge as follows:

The fact that the knowledge acquired by the agent was not actually communicated to the
principal . . . does not prevent operation of the rule. . . The agent may have been guilty of a
breach of duty to his principal, yet the knowledge has the same effect as to third persons as
though his duty had been faithfully performed. The agent acting within the scope of his
authority, is, as to the matters existing herein during the course of the agency, the principal
himself.

In addition, Civil Code § 2332 states the following:

NOTICE TO AGENT, WHEN NOTICE TO PRINCIPAL. As against a principal, both
principal and agent are deemed to have notice of whatever either has notice of, and ought, in
good faith and the exercise of ordinary care and diligence, to communicate to the other.

Thus, even if, as Mr. Rubinroit claims, the Rubinroits’ consultants did not inform them of the
need to obtain a CDP, under the doctrine of imputed knowledge, the Rubinroits are still
responsible for complying with the provisions of the Coastal Act. If the Rubinroits’ consultants
did not know about the CDP requirements or about the existence of the OTD and the deed
restriction, that does not excuse the Rubinroits from compliance with legal requirements.

The Rubinroits’ Defense:

8. The unpermitted grading of graded pad number three (location of sports court), the
lighted steps on both sides of the house, the propane tank, the water tank, the drainage
system, the septic system, the irrigation system and the excessive vegetation removal
were all performed, constructed and/or installed by the previous owner.

In his Statement of Defense dated February 5, 2001, Rubinroit states that at the time of the
closing on the property in February 1990, the property was developed with three pads, including
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graded pad number three in the open space easement. He alleges that the grading for graded pad
number three occurred in or about 1988 by the original developer. In his amendment to his
Statement of Defense dated April 10, 2001, Mr. Rubinroit listed certain development that he
claims was “constructed and/or installed at the time that our house was originally constructed by
Mr. Moses pursuant to the 1988 Administrative Permit.”

Commission’s Response:

Regardless of who performed the development, the persistence of the unpermitted development
remains a continuing violation of the Coastal Act and a continuing public nuisance that the
current owners are liable for correcting. The Coastal Act represents a legislative declaration that
acts injurious to the state’s natural resources constitute a public nuisance. (Leslie Salt Co. v. San
Francisco Bay Conservation etc. Com. (1984) 153 Cal. App.3d 605, 618; CREED v. California
Coastal Zone Conservation Com. (1974) 43 Cal.App.3d 306, 318.) The Coastal Act is a
“sensitizing of and refinement of nuisance law.” (CREED, at 319.)

The Rubinroits are liable for actions of previous owners who may have created some of the
public nuisances on the subject property based on Civil Code 3483 which states: '

Every successive owner of property who neglects to abate a continuing nuisance upon, or in
the use of, such property, created by a former owner, is liable therefor in the same manner as
the one who first created it.

In addition, in Leslie Salt (p. 622), the court held that:

“whether the context be civil or criminal, liability and the duty to take affirmative action [to
correct a condition of noncompliance with applicable legal requirements] flow not from the
landowner’s active responsibility for [that] condition of his land...or his knowledge of or
intent to cause such [a condition] but rather, and quite simply, from his very possession and
control of the land in question.”

Thus, even if certain unpermitted development was constructed by the prior owner, the
Rubinroits’ maintenance of that development without a permit constitutes a continuing violation
of the Coastal Act and CDP 5-88-056.

The Rubinroits’ Defense:

9. “The demand for and acceptance of the easement appear to constitute a per se taking
which was and is unlawful and unconstitutional, and which we as subsequent owners
may and do challenge.”

“The actions and/or proposed actions by the Commission constitute a taking, were done or are
threatened to be done without due process, and deny us our rights to equal protection under the
law.” Mr. Rubinroit cites the Nollan v. California Coastal Commission case to support his
contention that the requirement for filing an OTD for an open space easement is a taking and that
he has a right to challenge it as a subsequent owner.
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Commission’s Response:

The original permittees, the Moses and Landrys, had the ability and opportunity to file a legal
challenge contesting Special Condition 4 of CDP 5-88-056 (requiring an offer to dedicate an
open space easement) at the time it was imposed by the Commission. Any such legal challenge
would have had to have been made pursuant to the terms and within the timeframe specified by
Section 30801 of the Coastal Act. That section states:

Any aggrieved person shall have a right to judicial review of any decision or action of the
Commission by filing a petition for a writ of mandate in accordance with Section 1094.5 of
the Code of Civil Procedure, within 60 days after the decision or action has become final
(emphasis added).

However, the Moseses and Landrys did not file such a legal challenge. They accepted the permit
as granted by the Commission and met all necessary conditions of approval including the
recordation of the irrevocable OTD in compliance with Special Condition 4. Permittees who,
like the Moseses and Landrys, fail to challenge a permit condition within the appropriate
limitations period lose the ability to challenge it later. (California Coastal Commision v.
Superior Court (1989) 212 Cal.App.3d 1488.) A permittee’s successors in interest, like the
Rubinroits, are subject to this legal incapacity to the same extent as the permittee. (Qjavan
Investors, Inc. v. California Coastal Commission (1994) 26 Cal.App. 4" 516.)

Furthermore, under California land use law, once a permittee has acquiesced in and accepted the
benefits of a permit approval, he or she is deemed to have waived his or her right to challenge
any requirement associated with that approval. (County-of Imperial v. McDougal (1977) 19
Cal.3d 505, 510-11.) Thus, once a permittee acquiesces in a permit and accepts its benefits, the
burdens of the permit run with the land and bind both the permittees and all successors in
interest. In this case, the original permittees accepted the benefits of the permit by constructing
the residence authorized by the permit. As successors in interest to the original permittees, the
Rubinroits are bound by Special Condition 4 of CDP 5-88-056.

Finally, in section 13166 of its administrative regulations, the Commission has provided a
procedure by which permittees may submit applications to seek amendments to previously
approved permits. The Rubinroits have not availed themselves of this procedure.

The above-cited authorities conclusively refute Mr. Rubinroit’s suggestion that the Nollan
decision gave rise to a new legal justification for acting in disregard of the recorded OTD.
Nollan did not establish a new limitations period within which all coastal development
permittees who had previously acquiesced in and accepted the benefits of their permits could
now challenge the terms or conditions of those permits. Nor did it establish an opportunity for
permittees or their successors in interest to revoke either their or their predecessors’
acquiescence in and acceptance of the benefits of the respective permit. For these reasons, Mr.
Rubinroit’s reliance on the Nollan decision is completely misplaced.
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The Rubinroits’ Defense:

10. The Rubinroits had not seen a copy of the Irrevocable Offer to Dedicate Open-Space
Easement until Commission staff sent them a copy in October 1997. “My wife and I
had no knowledge of any restrictions or conditions on our ability to improve the
already graded pads...”

Commission’s Response:

Mr. Rubinroit admits in his statement of defense that:

“At or about the time that we acquired our home, I was advised that a portion of the property
had been offered for dedication, and an easement recorded, for open space and private
recreational use. However, I also was advised specifically by Mr. Moses (former owner) that
the area offered for dedication lay outside of the area of the three graded pads, which, again,
were represented to me to be freely developable.”

Thus, at the time the Rubinroits acquired the property, the Rubinroits were on notice that a
portion of the property was subject to an OTD an easement. Upon purchase of the property, the
Rubinroits should have obtained a copy of the OTD to determine the limits of the area subject to
the OTD and any use restrictions specified in the OTD.

Because the OTD was properly recorded against title to the property, the Rubinroits are
presumed to have constructive knowledge of the OTD. In Ojavan Investors, Inc. v. Cal. Coastal
Commission (1997) 54 Cal.App.4™ 373,. 389 the Court of Appeal held that:

Because the restrictions were properly recorded prior to appellants’ purchase of the lots,
appellants (who are admittedly engaged in the land auction business and therefore are
sophisticated in land transfer transactions) are deemed to have constructive notice of the
deed restrictions.

As a practicing attorney who has tried several real estate disputes, Mr. Rubinroit is presumed to
be sophisticated enough in land transfers to have obtained a title report, which would have listed
the deed restriction and the open space easement OTD.

The issue of constructive notice is also addressed in section 1213 of the Civil Code which states
the following:

Every conveyance of real property or an estate for years therein acknowledged or proved
and certified and recorded as prescribed by law from the time it is filed with the recorder for
record is constructive notice of the contents thereof to subsequent purchasers and
mortgagees. . .

Civil Code § 1215 provides that, “as used in section 1213, the term “conveyance’ embraces every
instrument in writing...by which the title to any real property may be affected....” This
recordation of an offer to dedicate is constructive notice to future landowners.
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In further support of the Rubinroits’ constructive knowledge of the deed restrictions and OTD,
the treatise, 5 Miller and Starr, California Real Estate 3d, “Recording and Priorities,” § 11:59
states the following:

When such an instrument is duly recorded, ... all persons who thereafter deal with the
property described in the instrument are conclusively presumed to have constructive notice
of the contents of the recorded document

Since the deed restriction limiting future development and the OTD were both recorded with the
LA County Recorder’s Office on August 8, 1988, the Rubinroits, as subsequent owners, are
conclusively presumed to be aware of their existence.

The Rubinroits’ Defense:

11. “The Irrevocable Offer indicates that the land as dedicated could be used for “private
recreation” purposes. That is precisely the use to which the lower pad, even assuming it
lies within the dedicated area, is being put.”

Commission’s Response:

The adopted findings of CDP 5-88-056 state that Special Condition 4 requires the OTD to
prevent future impacts to the ESHA. Therefore, the intent of the open space easement OTD was
to protect the adjacent ESHA. In fact, Special Condition 4 of CDP 5-88-056 specifically refers
to “an open space and conservation easement for Environmentally Sensitive Habitat Area
resource protection.”

The OTD stated that “the use of the Protected Land shall be limited to natural open space for
habitat protection, private recreation, and resource conservation uses.” Therefore, private
recreation is one of the authorized uses of the OTD open space easement. Any development in
the OTD open space easement requires a CDP regardless of the purpose of the development.
The limitation on uses in the OTD easement is not an authorization to undertake development;
rather, it indicates that certain uses may be compatible with the intent of the easement. This
description of the uses does not obviate the need for a CDP for development in support of such a
use, it simply allows for the possibility for such development to be approved in a CDP. In fact,
the OTD explicitly states that no development in the easement area shall occur without a CDP.
Specifically, it states:

No development as defined in Public Resources Code Section 30106, attached hereto as
Exhibit D and incorporated herein by reference, including but not limited to removal of trees
and other major or native vegetation, grading, paving, installation of structures such as
signs, building, etc., or except as approved by the Coastal Commission or its’ successor
agency on a subsequent Coastal Permit shall occur...

Thus, any development in the OTD area requires a CDP regardless of the purpose of such
development.
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The Rubinroits’ Defense:

12. Graded pad three and the sports court are “essentially invisible to the public”.

Commission’s Response:

The Commission staff would examine the visual impacts of the development after a complete
application for a CDP or a CDP amendment was submitted. However, based upon examining
photographs taken in June, 1997, January, 2001, and March, 2001, the following unpermitted
development is visible from Piuma Road, a public viewing area:

the sports court,

swimming pool and spa,

retaining wall and associated carport,

steps and pathways on both sides of the house,

chain link fence and gates around pool and house,

water tank,

patio area with low walls near pool,

nonnative sand adjacent to the unnamed blue line stream, and
removal of major vegetation beyond the authorized limits.

W NANE LN -

The visual impacts could be potentially worsened if the lights for the sports court, steps and
pathways and other areas were used. Based upon the topography of the vicinity of the subject
property, portions of the site also appear to be visible from the adjacent State Park lands
(possibly including views from the Backbone trail).

The Rubinroits’ Defense:

13. No harm has been suffered to either the environment in the area of our property or the
spirit or purpose of the Coastal Act.

Commission’s Response:

The Commission does not have to establish that there has been a harm to the environment for it
to enforce violations of the Coastal Act. In the second Ojavan case (Ojavan Investors, Inc. v.
California Coastal Commission (1997) 97 Daily Journal D.A.R. 4997), the Court of Appeal
ruled that, even though there was “very little or no physical damage to the properties involved,” a
judgement for injunctive relief and civil fines was upheld,

in light of the public interest goals of the TDC (transfer development credits) program, the
need for uniform compliance with the program so as to further the Coastal Act’s objectives
to protect the coast, and appellants’ blatant disregard of the deed restrictions. :

The Rubinroits have violated the Coastal Act by failing to obtain a CDP or CDP amendment for
development on the subject property and by violating conditions of a previously issued CDP
(CDP 5-88-056). An analysis of the compliance of the development with the Coastal Act is
performed after a complete application for a CDP or CDP amendment is filed. Without this
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information, the Commission staff cannot make a full assessment of the impacts of the
development on coastal resources. However, it is likely that the development has resulted in a
decline in the area and quality of available habitat, increased erosion, geological hazards,
decreased water quality in the adjacent blue line ESHA stream and adverse impacts to visual
resources. Refer to the Resource Impact section of the findings, on pages XXX of this staff
report.

The Rubinroits’ Defense:

14. The development serves as a firebreak and as a source of water in case of fire.

Commission’s Response:

The benefits of the development would be assessed by Commission staff after it has filed a
complete CDP or CDP amendment application for the proposed development.

The Rubinroits’ Defense:

15. The Rubinroits would be “irreparably harmed if required to remove any of the
improvements.”

Commission’s Response:

At this time, the Commission staff is recommending that the Commission order the Rubinroits to
comply with the permit process. The recommended cease and desist order does not require the
removal of any development. If a CDP or CDP amendment is denied after the Rubinroits submit
a complete CDP or CDP amendment application, the Commission would consider ordering the
removal of the development. At that time, the Rubinroits could provide any reasons why the
removal would cause irreparable harm and the Commission would investigate and assess such
reasons. The issue of whether the development should be removed is separate and distinct from
the issue of whether the development requires a CDP or a CDP amendment.

The Rubinroits’ Defense:

16. “We believe that the Commission can no longer support a claim (if it ever could) that
the area in which our house is located is a sensitive habitat or that the impact of
development on our property must be considered and mitigated if the Commission in
fact permitted those activities on those other properties.”

In his amendment to the SOD, Mr. Rubinroit states that “we also deny that. . . a ‘blue-line
stream’ any longer traverses the property in the area of the so-called sports court or otherwise. . .
As a result, the entire premise respecting the supposed ‘sensitivity’ of this area is unsupported
and unsupportable.”
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Commission’s Response:

The subject property is located in the upper portions of the Malibu/Cold Creek Resource
Management Area which is shown on the Sensitive Environmental Resources Map (Figure 6 of
the Malibu Land Use Plan) (Exhibit 20). Policy 57 of the Malibu Land Use Plan states that the
areas shown on this map shall be designated as Environmentally Sensitive Habitat Resource
Areas (ESHAs). Based on the above information, the subject property may be ESHA; however,
the determination regarding this issue will be made during staff review of the CDP or CDP
amendment application(s).

The subject property is located directly adjacent to a stream that is an unnamed tributary to Cold
Creek and appears to be ESHA. The stream is shown on the USGS Malibu Beach Quadrangle as
a blue line stream and was observed by Commission staff during the March 15, 2001 site
investigation as flowing within approximately five feet of the northern portion of the sports
court. In his discussion of ESHA in the amendment to his SOD, Mr. Rubinroit appears to have
mistaken one of the watercourses on the eastern or western sides of his house for this blue line
stream that is adjacent to the northern portion of the property.

The Rubinroits’ Defense:

17. The Commission has committed selective enforcement.

Commission’s Response:

The Rubinroits are the subject of the enforcement actions due to their failure to apply for a CDP
or CDP amendment for their development, in violation of the conditions of a previously issued
CDP. The Commission staff is investigating Mr. Rubinroit’s assertions that there are violations
of the Coastal Act on properties in the vicinity of the subject property. Regardless of the results
of this investigation, the Commission has the statutory right to enforce the Coastal Act with its
cease and desist order powers, pursuant to Section 30810 of the Coastal Act.

The Rubinroits’ Defense:

18. “We believe that any action by the Commission either by reference to the Attorney
General or by way of a Cease and Desist Order proceeding is barred by the doctrine of
Laches and by applicable statutes of limitation”

“In effect, the Commission, on behalf of the People of the State of California, is proposing to
take action based on a “right (the permit) or title” (the easement) which accrued more than ten
(10) years ago. Accordingly, any such action is barred under Code of Civil Procedures Section
315. Additionally, insofar as the Commission is claiming that we have any liability under the
Coastal Act, any such claims are barred by the three year statute of limitations contained in Code
of Civil Procedures Section 338. Finally, and among other things, insofar as the Commission
believes that we may be liable for civil fines or penalties, any such claim would be barred either
pursuant to the one-year statute of limitations contained in Code of Civil Procedure Section 340,
or by the three-year statute of limitations contained in the Coastal Act itself (Section 30820).”
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“We deny that (the March 15, 2001) site inspection ‘enabled [Staff] to have a clearer
understanding of the unpermitted development described in our NOI,” and allege that , in fact, on
at least one occasion and perhaps more, Commission Staff (by Ms. Susan Booker) conducted a
site investigation of our property, and that the conditions on the site were identical at the time of
her inspection as they were when Mr. Doherty made his site inspection on March 15, 2001. That
is, there were no physical changes made to our house, other structures, or our property between
the time of those two site inspections.” The “improvements” conducted in 1996 have been “open
and notorious” since the time they were installed.

“I further allege that the Commission has been guilty of laches, and waived, released, and/or is
estopped to assert that the so-called ‘carport’ is either improper or a different supposed
violation.”

Commission’s Response:

The doctrine of laches does not apply in this case. It is well settled that the equitable defense of
laches “will not ordinarily be invoked to defeat policy adopted for the public protection” (City of
San Francisco v. Pacello (1978) 85 Cal.App.3d 637, 646.°) In this case, the cease and desist
order proceedings were initiated to bring the subject violations into compliance with the Coastal
Act, which was adopted to protect coastal resources.

Even if the doctrine were applicable to this proceeding, it is well-established that “laches is an
equitable defense that requires both unreasonable delay and prejudice resulting from the delay.
The party asserting and seeking to benefit from the laches bar bears the burden of proof on these
factors.” (Mt. San Antonio Comm. Coll. Dist. v. Pub. Emp. Rel. Bd. (1989) 210 Cal.App.3d 178.)
In his Statement of Defense, Mr. Rubinroit fails to explain either 1) why he believes the
Commission’s enforcement actions against him involved delay that should be considered to be
“unreasonable,” or 2) how any such delays have operated to his prejudice.

Mr. Rubinroit’s statute of limitations defense is equally unavailing. The limitations periods the
Rubinroits cite, Code of Civil Procedure §§ 315 and 338, are applicable, if at all, only to judicial
enforcement proceedings. They have no applicability to administrative enforcement proceedings
such as a cease and desist order proceeding brought by the Commission. In Fahmy v. Medical
Board of California (1995) 38 Cal.App.4™ 810, the Court of Appeal ruled that statute of
limitations are products of legislative authority and control. The court noted that the law which
governed the administrative enforcement proceeding at issue in that case:

noticeably lacks a statute of limitations. The legislature is presumably aware that there are
statutes limiting the right to bring action in other, arguably analogous situations. Yet the
legislature chose not to impose any limitation on the Board in this precise situation.

6 Accord: Morrison v. California Horse Racing Board (1988) 205 Cal.App.3d 211, 219 (“Where there is no showing
of manifest injustice to the party asserting laches, and where application of the doctrine would nullify a policy
adopted for the public protection, laches may not be raised against a governmental agency.”)
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Similarly, the Coastal Act’s limitation provision in Section 30805.5 does not on its face apply to
the issuance of the CDO. Rather, it applies only to actions to recover civil fines and penalties.
The Commission staff is recommending issuance of this cease and desist order to seek injunctive
relief of the unpermitted development, not to collect fines and penalties.

Furthermore, the Rubinroits’ actions contributed to staff’s delay in enforcing the violations.
After issuing the Rubinroits a notice of intent to commence cease and desist proceedings on
October 9, 1998, Mr. Rubinroit called Commission staff member Mary Travis to express his
desire for an “amicable resolution.” On November 12, 1998, Commission staff members Mary
Travis and Nancy Cave called Mr. Rubinroit to discuss resolution. Mr. Rubinroit subsequently
agreed to file two complete CDP applications. In reliance on this commitment by Mr. Rubinroit,
the enforcement staff removed the cease and desist order hearing from the Commission’s agenda.
The discussions between staff and Mr. Rubinroit constituted settlement agreements that should
not be used to argue delay by the Commission. In the case of Transwestern Pipeline Company v.
Monsanto Company (1996) 46 Cal.App.4th 502, the Court of Appeal ruled that settlement
negotiations weaken, if not completely refute an argument of unreasonable delay in bringing
enforcement actions.

Finally, Civil Code § 3490, which states that “no lapse of time can legalize a public nuisance,
amounting to an actual obstruction of public right” contravenes Mr. Rubinroit’s laches and
statues of limitation defenses.

Mr. Rubinroit’s use of an estoppel argument to defend his contention that he does not need a
CDP for the development on the subject property is similarly weak. In the case of South Central
Coast Regional Commission v. Charles A. Pratt Construction Co. (1982) 128 Cal.App.3d 830,
847-8.), the Court of Appeal held that the

estoppel argument fails because the overriding public interest in environmental regulation
evidenced by the Coastal Act far outweighs any injustice which the developers would suffer
by being required to obtain a permit from the Commission.

Accord: State Air Resources Board v. Wilmshurst (1999) 68 Cal.App.4th 1332, 1347, the Court of
Appeal ruled that: '

As for their claim of estoppel, ‘We previously have recognized that this doctrine ordinarily
will not apply against a governmental body except in unusual instances when necessary to
avoid grave injustice and when the result will not defeat a strong public policy. [Citation
omitted; emphasis supplied by Court of Appeal].

The Rubinroits’ Defense:

19. “We believe that the Commission lacks jurisdiction to commence, prosecute, or enforce
a Cease and Desist Order proceeding, and is and/or will be acting in an ultra vires
manner if it proceeds with this notices of intention to institute a Cease and Desist Order
proceeding.
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“We do not believe that either the Commission or the Executive Director has jurisdiction to
commence a Cease and Desist Order proceeding, and/or to issue a Cease and Desist Order in
connection with our property, and/or to take administrative action at all respecting the matters in
connection with our property, and/or to take administrative action at all respecting the matters
referred to in the NOIs and (NOI) Amendment. The NOIs and (NOI) Amendment allege
purported violations of the 1988 permit and/or of provisions of that Permit, and violations of the
provisions of the California Coastal Act of 1976. Such claims are addressable only by reference
to the Attorney General for appropriate action under either Section 13172 or Section 13173 of
the Commission’s Regulations. A Cease and Desist Order proceeding before the Commission
(or Cease and Desist Orders by the Executive Director) is appropriate, if at all, only in situations
where someone is presently engaging in some activity.”

Commission’s response:

The commission’s authority for issuing cease and desist orders is provided in Section 30810(a)
of the Coastal Act that states:

If the commission, after public hearing, determines that any person or governmental agency
has undertaken, or is threatening to undertake, any activity that (1) requires a permit from
the commission without securing a permit or (2) is inconsistent with any permit previously
issued by the commission, the commission may issue an order directing that person or
governmental agency to cease and desist. [Emphasis added.]

The phrase “has undertaken” conclusively refutes the Rubinroits’ argument that the
Commission’s authority to issue and cease and desist order is limited to situations in which
“someone is presently engaging in some activity.”

Since the Rubinroits have undertaken multiple activities that (1) require a CDP or CDP
amendment from the Commission and (2) are inconsistent with the previously issued permit
(CDP 5-88-056), Section 30810(a) of the Coastal Act provides the Commission with the
statutory authority to issue a cease and desist order. Section 30810(b) states that the cease and
desist order may be subject to:

such terms and conditions as the Commission may determine are necessary to ensure
compliance with this division, including immediate removal of any development or material
or the setting of a schedule within which steps shall be taken to obtain a permit pursuant to
this division (emphasis added).

In this cease and desist order, the Commission is, among other actions, setting a schedule for the
filing of a complete CDP or CDP amendment application to address the unpermitted
development. The cease and desist order proceedings undertaken to date are in compliance with
the Coastal Commission regulations on the procedures for the issuance of commission cease and
desist orders set forth in Chapter 5, Subchapter 8.
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V. CEASE AND DESIST ORDER

Staff recommends that the Commission issue the following Cease and Desist Order:

Pursuant to its authority under Public Resource Code section 30810, the California Coastal
Commission hereby orders Howard and Terry Rubinroit and any person acting in concert with
any of the foregoing to cease and desist from: 1) performing any further development activity at
the site without first obtaining a Coastal Development Permit or amendment to the existing
permit, and 2) maintaining any existing unpermitted development on the property by applying
for a Coastal Development Permit or amendment to either remove the development or authorize
it after-the-fact Accordingly, all persons subject to this order shall fully comply with paragraphs
A,B,CandD:

A. Refrain from engaging in any future development activity at the subject property without a
coastal development permit (CDP) or CDP amendment.

B. Within 60 days of the date of this order, or within such additional time as the Executive
Director may grant for good cause, submit to the Coastal Commission’s South Central
District Office a complete coastal development permit or amendment to the CDP 5-88-056
application requesting one of the following options:

1) to retain the unpermitted development,

2) to remove said development and restore the property to its pre-violation condition, or

3) some combination of the above that proposes to either

' a) retain, or
b) remove the unpermitted development and restore the property for each of the
items listed in the violation description.

Requests for approval of the development may be submitted as CDP or CDP amendment
applications and will be processed as a CDP amendment regardless of how it is submitted.
For purpases of this requirement, an application under option no. 1 shall be considered to be
complete if it includes all of the following information:

Table 2. Revised List of Items Necessary to Complete
CDP Applications 4-99-023 & 4-99-024

1. A complete filing fee based on Section 13055 of the Commission’s regulations.
(The Rubinroits had submitted a check for $200 with the incomplete applications
that were submitted on January 29, 1999. If the Rubinroits decide to complete
the two CDP applications, an additional $2,200 must be submitted.)

2. A complete list of property owners and occupants within 100 feet of the subject
property and stamped envelopes addressed to each person on this list.

3. Two sets of project and resource plans that show all development, vegetation
removal, riparian canopy, drainageways, oak trees, OTD easement boundary,
property boundaries, topography and all elevations. Drawings must be to scale
with dimensions shown and be based upon a mapped survey of the property
performed by a licensed surveyor. The resource area delineations must be made
by a qualified ecologist. The drawings must be approved by the local planning
department and stamped “Approval in Concept.”
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4.

Two sets of detailed grading and drainage plans with cross sections and
quantitative breakdown of grading amounts (cubic yards of cut and fill). Plans
must be to scale with dimensions shown and prepared by a registered engineer.

A set of legible drawings reduced to 8 /2 by 11 inch in size. The reduced set
shall include the project and resource plans and the grading and drainage plans.

Two copies of comprehensive, current (not more than one year old), site-specific
geological and soils reports (including maps) prepared in accordance with the
Guidelines for Engineering Geologic Reports, prepared by the State Board of
Registration for Geologists and Geophysicists (11/93). (Copies of the guidelines
are available from the District office.) The “Limited Geotechnical
Investigation” report dated December 6, 1995 can be submitted with an update
report. This update report should include discussion of the current soils and
geology at the site, the potential impacts of all unpermitted development, the
volume and rate of pumping for storage in the water tank, methods of
construction (especially for pool and retaining walls), erosion control and
measures to support geologic stability.

A current LA County “approved” geologic review sheet for all development.

The “Approval in Concept” form completed by the local planning department or
other responsible local agency.

9.

County Health Department review of septic system and approval for repairs or
removal of exposed greywater outlet.

10.

Fire department and any other local agency approval for the propane tank.

11.

County Environmental Review Board Approval.

12.

Copies of all required public agency approvals for all of the development.
Include minutes of any public hearing, if applicable.

13.

Revised description of development that includes all of the unpermitted
development at the subject property.

14.

Any additional information that the Commission staff determines to be
necessary to complete the application.

C. In a manner which complies fully with the terms and conditions of any coastal development
permit that the Commission may grant under option 2 or 3 of the preceding paragraph, carry
out the removal of any unpermitted development and restore the site to pre-violation status
within 180 days of the issuance of the permit amendment, or within such additional time as
the Executive Director may grant for good cause.

With respect to any permit that the Commission may grant under paragraph B, 1) comply

with all conditions of approval that the Commission may impose, and 2) within 60 days of
the Commission’s decision, or within such additional time as the Executive Director may
grant for good cause, comply with all such conditions that by their terms must be satisfied as
a prerequisite to issuance of the permit.
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Persons Subject to the Order

Howard and Terry Rubinroit

Identification of the Property

The property that is subject’to this cease and desist order is described as follows:
25351 Piuma Road in Calabasas, Los Angeles County APN 4456-37-007

Descriptioh of Unpermitted Development

The unpermitted development consists of the construction of a lighted sports court, swimming
pool with spa and pump, retaining wall and associated carport, lighted stairway extending from
the pool area to the sports court, lighted steps and pathways on both sides of the house, chain link
fence and gates around pool and house, propane above-ground storage tank (AST) with concrete
pad, water AST, concrete in eastern watercourse, patio area with low walls near pool, nonnative
sand fill adjacent to unnamed blue line stream, nonnative sand fill to the east of the pool (used as
children’s play area), partially buried PVC piping that appears to be part of a drainage system,
septic system extending out of permitted area, irrigation system, transformers and removal of
major vegetation beyond the authorized limits.

Effective Date and Terms of the Order

The effective date of this order is May___, 2001. This order shall remain in effect permanently
unless and until modified or rescinded by the Commission.

Findings

This order is issued on the basis of the findings adopted by the Commission on May ___, 2001,
as set forth in the attached document entitled “Adopted Findings for Cease and Desist Order
No. CCC 01-CD-01.

Compliance Obligation

Strict compliance with this order by all parities subject thereto is required. Failure to comply
strictly with any term or condition of this order including any deadline contained in this order or
in the above required coastal development permit(s) as approved by the Commission will
constitute a violation of this order and may result in the imposition of civil penalties of up to SIX
THOUSAND DOLLARS ($6,000) per day for each day in which such compliance failure
persists. The Executive Director may extend deadlines for good cause.
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Deadlines
Deadlines may be extended by the Executive Director for good cause. Any extension request

must be made in writing to the Executive Director and received by Commission staff at least 10
days prior to expiration of the subject deadline.

Appeal

Pursuant to Public Resource Code §30803(b), any person or entity against whom this order is
issued may file a petition with the Superior Court for a stay of this order.
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Exhibits

1. Locus map for the subject property.

2. Photographs of the violation.

3. Coastal Development Permit 5-88-056.

4. Irrevocable Offer to Dedicate Open-Space Easement and Declaration of Restrictions

10.
11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

(without exhibit B which is CDP 5-88-056).

Deed restriction against future development and for assumption of risk (without exhibit B
which is CDP 5-88-056).

Page 1 of the Fuel Modification and Landscape Plans.
Notice of violation letter dated June 19, 1997.

Notice of intent to commence cease and desist order proceedings letter dated October 9,
1998.

Letter sent to the Rubinroits on November 13, 1998.
Map showing open space easement area (Exhibit 4 of CDP 5-86-056).

Permit for a retaining wall, issued on 4/22/96 by the Building and Safety/Land Development
Division of the LA County Department of Public Works.

Permit for a pool/spa, issued on 2/29/96 by the Building and Safety/L.and Development
Division of the LA County Department of Public Works.

Letter granting time extension to file applications, sent to the Rubinroits on December 21,
1998.

Notice of Intent to commence cease and desist order proceedings letter dated January 2,
2001.

Statement of Defense from Howard Rubinroit, received by the Commission staff on
February 6, 2001.

Amendment to the Notice of Intent to commence cease and desist order proceedings dated
March 20, 2001.

Amendment to the Statement of Defense from Howard Rubinroit, received by the
Commission.

Plan showing approved location of the septic system, received by the Commission on
January 29, 1988.

Plan Check Document dated November 7, 1995 from the Building and Safety/Land
Development Division of the LA County Department of Public Works.

Figure 6 of the Malibu Land Use Plan, entitled “Sensitive Environmental Resources”.
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CCC-01-CD-01 (Rubinroit) ¥
Exhibit 3, Photographs of Alleged Violation
Page 1 P

PHOTO 1 Looking east from Piuma Road at sports court, major vegetation removal outside
of approved area, pool/patio area, chain link fence and residence on June 9, 1997

PHOTO 2 Looking east from Piuma Road at sports court, major vegetation removal outside .
of approved area, chain link fence and pool/patio area on June 9, 1997

EXHIBIT 2
CCC-01-CD-1 (RUBINROIT)
Page 1 of 5



CCC-01-CD-01 (Rubinroit)
Exhibit 3, Photographs of Alleged Violation
Page 2

PHOTO 3 Looking north (from area south of pool) at sports court on building pad number
three on March 15, 2001.

PHOTO 4 Looking north (from stairs below pool) at 1) stairs leading from pool area to sports
court, 2) sports court and 3) nonnative sand fill behind basketball net, adjacent to blue line
stream on March 15, 2001.

EXHIBIT 2
CCC-01-CD-1 (RUBINROIT)
Page 2 of 5




CCC-01-CD-01 (Rubinroit) )
Exhibit 3, Photographs of Alleged Violation
Page 3 -

PHOTO 6 Looking west at retaining wall, carport, propane tank with concrete pad,

irrigation system, chain link fence and house on March 15, 2001. .

EXHIBIT 2
CCC-01-CD-1 (RUBINROIT)
Page 3 of 5
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CCC-01-CD-01 (Rubinroit)
Exhibit 3, Photographs of Alleged Violation
Page 4 , .

TPRYE

o~ B TP

PHOTO 7 View of exposed septic/grey water outlet located on slope to the wes of house on

PHOTO 8 Looking south from sports court at eastern watercourse, slump area with falling
chain link fence, stairs on eastern side of house, house on March 15, 2001

EXHIBIT 2
CCC-01-CD-1 (RUBINROIT)
Page 4 of 5




CCC-01-CD-01 (Rubinroit) ¥
Exhibit 3, Photographs of Alleged Violation
Page 5

PHOTO 9 Looking west at freshly cut shrubs to the west of the sports court on March 15,
2001

EXHIBIT 2

CCC-01-CD-1 (RUBINROIT)
Page S of 5
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_ STATE OF CALIFORNIA—THE RESOURCES AGENCY GEORGE DEUKMEJIAN, Governor
ALIFORNIA COASTAL COMMISSION
TH COAST AREA Page 1 of__8
WEST BROADWAY, SUITE 380 : : $ TNER /1<
‘ : Permit Application No. 5-88-056/1s
LONG BEACH. CA 90802 Date 29 February 1988

(213) 590-5071

ADMINISTRATIVE PERMIT

APPLICANT: Jack and Annie Moses, and Ron and Margo Landry

PROJECT DESCRIPTION: Construct a 4260 square-foot, 28-foot high, four-level
single family residence with water well and septic system.

PROJECT LOCATION: 25351 Piuma Road, Malibu.

EXECUTIVE DIRECTOR'S DETERMINATION: The findings for this determination, and
for any special conditions, are discussed on subsequent pages.

Pursuant to Public Resources Code Section 30624, the Executive Director hereby
determines that the proposed development, subject to Standard and Special
Conditions as attached, is in conformity with the provisions of Chapter 3 of
the Coastal Act of 1976, will not prejudice the ability of the local
government to prepare a Local Coastal Program that is in conformity with the
provisions of Chapter 3, and will not have any significant impacts on the
environment within the meaning of the California Environmental Quality Act.
. Any development located between the nearest public road and the sea is in
conformity with the public access and public recreation policies of Chapter 3.

NOTE: The Commission's Regulations provide that this permit shall be reported
to the Commission at its next meeting. If one-third or more of the appointed
membership of the Commission so request, a permit will not be issued for this
permit application. Instead, the application will be removed from the
administrative calendar and set for public hearing at a subsequent Commission
meeting. Our office will notify you if such removal occurs.

This permit will be reported to the Commission at the following time and place:
Thursday, 9:00 A. M. March 24, 1988, (415) 873-3200

Grosvenor Alrport Inn, 380 South Airport Blvd., San Francisco.
IMPORTANT - Before vou may proceed with development, the fo1low1ng must occur:

For this permit to .become effective you must sign the enclosed duplicate copy
acknowledging the permit's receipt and accepting its contents, including all
conditions, and return it to our office. Following the Commission's meeting,

and once we have received the signed acknowledgment and evidence of compliance

with all special conditions, we will send you an authorization to proceed with
development. BEFORE YOU CAN OBTAIN ANY LOCAL PERMITS AND PROCEED WITH

DEVELOPMENT, YOU MUST HAVE RECEIVED BOTH YOUR ADMINISTRATIVE PERMIT AND THE

PERMIT AUTHORIZATION FROM THIS OFFICE. . . : .

PETER DOUGLAS

. Executive Director %(AMM

EXHIBIT 3
CCC-01-CD-1 (RUBINROIT)
Page 1 of 12
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STANDARD CONDITIONS:

1.

”

2'

Notice of Receipt and Acknowledgement. The permit is not valid and
development shall not commence until a copy of the permit, signed by the
permittee or authorized agent, acknowledging receipt of the permit and
acceptance of the terms and conditions, is returned to the Commission
office.

Expiration. If development has not commenced, the permit will expire two
years from the date on which the Commission voted on the application.

- Development shall be pursued in a diligent manner and completed in a

3.

5.

6.

reasonable period of time. Application for extension of the permit must
be made prior to the expiration date.

Compliance. A1l development must occur in strict compliance with the
proposal as set forth below. Any deviation from the approved plans must
be reviewed and approved by the staff and may require Commission approval.

Interpretation. Any questions of intent or interpretation of any
condition will be resolved by the Executive Director or the Commission.

Inspections. The Commission staff shall be allowed to inspect the site
and the development during construction, subject to 24-hour advance notice.

Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accept1ng all terms and
conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall
be perpetual, and it is the intention of the Commission and the permittee
to bind all future owners and possessors of the subject property to the
terms and conditions.

EXECUTIVE DIRECTOR'S DETERMINATION (continued):

~(See Page 3)

SPECIAL CONDITIONS:

(See Page 7)

ACKNOWLEDGEMENT OF PgRMIT.RECEIPT/ACCEPTANCE OF CONTENTS:

- I/We acknowledge that I/we have received a copy of this permit and have
accepted its contents including all conditions.

_;,:Q ey 1 /7~
App¥icant's Signature » Date of Signing

EXHIBIT 3
CCC-01-CD-1 (RUBINROIT)
Page 2 of 12
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Page 3

EXECUTIVE DIRECTOR'S DETERMINATION (Continued):

A. PROJECT DESCRIPTION.

The applicant proposes to construct a 4260 square-foot, 28-foot high (above
existing grade), four-level single family residence with water well and septic
system on a 2.76-acre parcel of land along Piuma Road in the Santa Monica
Mountains (Exhibits 7 and 2). The site is a north descending hillside
characterized by a series of minor ridges and drainage courses. Slopes range
from nearly level on the two previously-graded building pads to no greater
than 2:1 below the pads. The proposed residence will be sited on the larger
pad in the southeast corner of the property. Vegetation is absent on the pads
but consists of moderate chapparal cover on the balance of the property.

Minor grading of less than 50 cubic yards will be required for a short
driveway access. The seepage pits for the proposed septic system will be
located north of the residence at the nose of the building pad. A favorable
percolation test was performed at this site and the consulting geologist has
stated in his report that the site of the proposed septic system is acceptable
and that "percolation of effluent from the proposed residence is not expected
to raise groundwater levels in the area, adversely affect site stability, or
pose a hazard to the site or adjacent properties.®

The parcel is located within the Malibu/Cold Creek Resource Management Area
and runoff from the parcel drains into Dark Canyon (Exhibit 3). The
Malibu/Santa Monica Mountains Land Use Plan (LUP) designates the parcel as
Rural tand II (1 DU/5 acres), and allows development of non-conforming parcels
if LUP resource protection policies are met. The proposed development is
therefore consistent with the allowable LUP density. The subject parcel was
included in the Malibu/Santa Monica Mountains build-out survey conducted in
1978 using the Los Angeles County Engineer Maps. Therefore, no cumulative
impact mitigation requirements shall be imposed as a condition of approval of
this permit.

B. HAZARDS.

The proposed project is located in an area which is subject to an unusually
high amount of natural hazards, including landslides and fire. Section 30253
of the Coastal Act states in part that new development shall:

(1) wminimize the risks to 1ife and property in areas of high geologic,
flood, and fire hazard.

(2) assure stability and structural integrity, 5nd neither'create nor
contribute significantly to erosion, geologic instability, or
destruction of the site or surrounding area.

In addition, the Malibu/Santa Monica Mountains LUP contains numerous policies
addressing the geologic (P147-150) and fire (P156-160) hazards present in the
Santa Monica Mountains. The applicant's geology report states that the
basaltic bedrock which is exposed over much of the proposed bujlding site is
*very competent...and is expected to provide excellent support for the
proposed residence." The geology consultant found no evidence of ancient or

EXHIBIT 3
CCC-01-CD-1 (RUBINROIT)
Page 3 of 12
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recent landslides on the property; only minor soil sloughing adjacent to
on-site drainage courses was observed and will present no hazard to the
proposed development. The consultant concludes that “the site is considered
to be suitable from a soils and engineering geologic standpoint for
construction of a single family residence" provided that the geo?ogic report
recommendat1ons are followed.

Vegetation surrounding the building site is native chapparal, a highly
combustible plant community. Fuel load modification pursuant to Los Angeles
County Fire Marshall requirements will be necessary in order to reduce the
risks of wildfire on the site. In addition, landscaping plans that utilize
native plants suitable for fuel modification criteria and soil erosion ,
control, and that incorporate drainage devices to control runoff and erosion,
will serve to lessen the possibility of fire and erosion hazards, and to
assure the continued protection of resources within this portion of the
Malibu/Cold Creek Resource Management Area.

The Coastal Act recognizes that new development may invoive the taking of some
risk. Coastal Act policies require the Commission to establish the
appropriate degree of risk acceptable for the proposed development and to
determine who should assume the risk. When development in areas of jdentified
hazards is proposed, the Commission considers the hazard associated with the
project site and the potential cost to the public, as well as the 1ndividua1'
right to use his property.

The Commission finds that due to the unforseen possibility of slope failure
following wildfires and their resultant effect on slope stability due to loss
of protective vegetative cover, the applicant shall assume these risks as a
condition of approval, as well as prepare fuel modification and landscape
plans and follow all the recommendations contained in the geology report
prepared for this project and site. Because the risk of harm cannot be
completely eliminated, The Commission is requiring the applicant to waive any
c¢laim of 1iability on the part of the Commission for damage to life or
property which may occur as a result of the permitted development. The
applicant's assumption of risk, when executed and recorded on the property
~deed, will show that the applicant is aware of and appreciates the nature of
the hazards which exist on the site, and which may adversely affect the
stability or safety of the proposed development. Only as conditioned can the
Commission find the project consistent with Section 30253 of the Coastal Act
and the geology and natural hazard policies of the LUP.

C. VISUAL RESOURCES.

Section 30251 of the Coastal Act requires that the scenic quality of coastal
areas be protected as an important public resource and that permitted
development be sited to protect the visual quality of coastal areas. 1In
addition, the Malibu/Santa Monica Mountains LUP contains several policies
(P72, 125, 129, and 130) regarding viewshed protection which are applicable to
the proposed development. Due to presence of a previously-graded building
pad, only minor grading (less than 50 cubic yards) is proposed for a short
driveway. The proposed residence is designed to step down from the garage
which is located just below the elevation of Piuma Road. From this point, the

EXHIBIT 3
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structure descends in three steps down the existing pad to the lowest level,
30 feet below the elevation Piuma Road. As a result, the structure extends

only 11 feet above the centerline of Piuma Road and at no point extends more
than 28 feet above the existing graded pad.

However, because the project is adjacent to and visible from Piuma Road and
State Park lands immediately to the east, and in order to mitigate any adverse
visual impacts which could occur as a result of construction of the residence,
the Commission finds that it is necessary to require the applicant to submit
landscaping plans designed to screen or soften the visual impact of the
proposed development. Only as conditioned will the proposed development not
adversely impact visual resources along Piuma Road and from State Park lands
to the east in the upper Dark Canyon drainage. As conditioned, the project
conforms to Section 30251 of the Coastal Act and the v1sua1 resource
protection policies of the LUP.

D. LAND RESOURCES.

Section 30240(b) of the Coastal Act states that:

Development in areas adjacent to environmentally sensitive habitat areas
and parks and recreation areas shall be sited and designed to prevent
impacts which would significantly degrade such areas, and shall be
compatible with the continuance of such habitat areas.

The proposed development site is located in the upper portion of the
Malibu/Cold Creek Resource Manaqgement Area, and runoff from the site drains
into the Dark Canyon Environmentally Sensitive Habitat Area (ESHA). The
Malibu/Santa Monica Mountains LUP policies addressing protection of FSHAs are
among the strictest and most comprehensive concerning new development, and are
designed to protect significant resources from individual and cumulative
impacts of development. Among them is Policy 72, which states that:

Open space or conservation easements or equivalent measures may be
required in order to protect undisturbed watershed cover and riparian
areas located on parcels proposed for development. Where new development
is proposed adjacent to Environmentally Sensitive Habitat Areas, open
space or conservation easements shall be required in order to protect
resources within the ESHA.

In addition, Table 1 of the LUP contains a discussion of permitted land uses
and development standards in Resource Management Areas:

Residential land use: for parcels less than 20 acres, buildout at
existing parcel cuts (build-out of parcels of
record) at 1 unit/parcel in accordance with
specified standards and policies and subject to
review by the Environmental Review Board.

Development standards: Allowable structures shall be located in
: proximity to existing roadways, services and
other development to minimize impacts on the

EXHIBIT 3
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habitat, and clustering and open space easements
to protect resources shall be required in order
to minimize impacts on the habitat. '

Grading and vegetation removed shall be limited
to that necessary to accomodate the residential
unit, garage, one other structure, one access
road, and brush clearance required by the Los
Angeles County Fire Department.

Stream protection standards shall be followed.

On both sides of the existing building pad proposed for development are
undisturbed drainage courses which collect runoff from and above the property
and carry it downslope to the Dark Canyon ESHA. The applicants propose only
minimal grading on this pad and no development is proposed in the drainage
courses. In addition, no development is proposed at this time on the smaller,
existing building pad in the northwest corner of the parcel. Nevertheless,
the Commission still has concerns about the cumulative impacts in the
Malibu/Cold Creek Resource Management Area, particularly impacts of
urbanization such as runoff, erosion from construction and grading activities,
and pollutants from septic systems, pesticides, and herbicides.

Staff is recommending two special conditions to prevent future impacts to the
Dark Canyon ESHA. One condition will require the landowner to secure an
amendment to this coastal permit or apply for a new coastal permit for any
future additions or development on the property. The Commission finds that as
conditioned, the proposed development is consistent with Section 30240(b) of
the Coastal Act. '

A second condition will require the landowner to offer to dedicate an open
space and conservation easement for resource protection on that portion of the
subject property outside the building site (Exhibit 4). This easement will
serve to protect the remaining, undisturbed watershed cover on the property,
and 1imit adverse impacts on critical resources within the nearby Dark Canyon
FSHA that might arise from future development on the subject property. Of

" concern to the staff is the potential future use of the second building pad,
located in the northwest corner of the property. Utilization of this site for
the second structure allowed by the LUP "Table 1 Standards" would require
improvement of the existing accessway off Piuma Road. This accessway would
constitute a second driveway on the property, separate from the driveway
included as a part of the currently proposed development and, therefore, not
allowed by the LUP. Development of this second pad, at some distance from the
proposed residence, would also conflict with *Table 1 Standards" that require
clustering of allowable structures to minimize impacts on habitat. In
addition, vegetation removal required by the Los Angeles County Fire
Department for a structure on this second pad, and the vegetation clearance
necessary for the improvement of the accessway would constitute a significant
impact on watershed cover. Siting any future development adjacent to the
proposed residence would be much less disruptive to habitat values and more in
keeping with the “"Table 1 Standards® of the LUP. Therefore, the Executive
Director finds that it is necessary to to require the applicant to offer to ‘

EXHIBIT 3
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dedicate an open space and conservation easement for FSHA and Resource
Management Area protection on that portion of the subject property outside the
building site (Exhibit 4). As conditioned, the proposed development is
consistent with Section 30240(b) of the Coastal Act and the land resource
protection policies of the LUP.

S?ECIAL.CONDITIONS.

1. Geologic Recommendations.

The applicant must comply with the recommendations contained in the "Soils
and Engineering Geologic Investigation Report for Proposed Single-Family
Residence, 25351 Piuma Road, Malibu, California, 1-19-88," prepared by
California Geosystems, Inc.

2. Fuel Modification and Landscape Plans.

Prior to authorization to proceed with development, the applicant shall
submit for review and approval by the Executive Director, plans that show
the provision for the Los. Angeles County Fire Marshall fuel modification
requirements. The plans shall indicate that no vegetation clearing will
occur in the drainage courses to the west and east of the building pad.
The plans shall incorporate the use of primarily native plants which are
suitable for fuel modification criteria, controlling erosion, screening or
softening the visual impact of the development, and are suitable to be
used as a part of the ornamental planting scheme. The plans shall include
nan-erosive, energy-dissipating drainage devices which collect all
concentrated runoff generated from the residence area and discharge it
into the two watercourses that flank the building pad.

3. lAssumption of Risk.

Prior to authorization to proceed with development, the applicant shall
execute and record a deed restriction, in a form and content acceptable to
the Executive Nirector, which shall provide (a) that the applicant
understands that the site may be subject to extraordinary hazard from
landslide, slope failure, and fire, and (b) that the applicant hereby
waives any future claims of liability against the Commission or its
successors in interest for damage from such hazards. The document shall
run with the land, binding all successors and assigns, and shall be
recorded free of prior liens and any other encumbrances which the
Executive Director determines may affect the interest being conveyed.

4. Conservation and Open Space.

Prior to authorization to proceed with development, the applicant shall
execute and record a document in a form and content acceptable to the
Executive Director, irrevocably offering to dedicate to a public agency or
private association approved by the Executive Director, an open space and
conservation easement for Environmentally Sensitive Habitat Area resource
protection. Such easement shall be located at 25351 Piuma Road, Malibu,

EXHIBIT 3
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Page 8
as shown in Exhibit 4. The applicant shall also submit as a part of said
document a "meets and bounds® survey description of the easement.. The

document shall run with the land in favor of the people of the State of
California, binding all successors and assignees, and shall be irrevocable .
for a period of 21 years, such period running from the date of recording.

§. Future Development.

Prior to authorization to proceed with development, the applicant shall
execute and record a document, in a form and content acceptable to the

" Executive Director, stating that the subject permit is only for the
development described in the coastal development permit No. 5-88-056; and
that any future additions or development as defined in Public Resources
Code section 30106 will require an amendment to Permit 5-88-056, or will
require an additional coastal development permit from the California
Coastal Commission or its successor agency. Clearing of vegetation for
fire protection, outside of on-site drainage courses, as required by the
Los Angeles County Fire Marshall is allowed and shall not require a new
permit. The document shall be recorded as a covenant running with the
Jand binding all successors and assigns in interest to the subject
property.

After you have signed and returned the duplicate copy of this Administrative
Permit, you will be receiving the legal forms to complete (with instructions)
from the San Francisco office. When you receive the documents if you have any
questions, please call the Legal Department at (415) 543-8555.

5095A
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When Recorded, Mail To: RECORDED IN OFFICIAL RECORDS
California Coasta} Commission RECORDER'S OFFICE

631 Howard Street, 4th Floor L0S ANGELES COUNTY

san Francisco, California 94105 MIN CALIFORNIA
Attention: Legal Department k_z PAST 11 AM.AUG 8 '1988

IRREVOCABLE OFFER TO DEDICATE OPEN-SPACE EASEMENT

AND | FE{ \rj —F
DECLARATION OF RESTRICTIONS L/‘

THIS IRREVOCABLE OFFER TO DEDICATE OPEN-SPACE EASEMENT AND

DECL'ARRTIOH OF RESTRICTIONS (hereinafter “offer") is made this [ f_‘{ day
Jack Moses and Ann-Marie Moses

of fr/zﬂ(; //,4 19 ng; by Ron Landry and Margo Landry .

(Ugre1nafter referred to as “Grantor“)
I. WHEREAS, Grantor is the legal owner of a fee interest of certain real

property located in the County of _LOS Angeles , State of

California, and described in the attached Exhibi? A (hereinafter referred to as
the "Property"); and

11, WHEREAS, all of the Property is located within the coastal zone as
defined in Section 30103 of the California Public Resources Code (which code is
hereinafter referred to as the "Public Resources Code"); and

111. WHEREAS, the Cé}ifornia Coastal Act of 1976, (hereinafter referred to
as the "Act") creates the California Coastal Commission, (hereinafter referred
t0 as the "Commission") and requires that any coastal development permit
approved by the Commission must be consistent with the policies of the Act set
forth in Chapter 3 of Division 20 of the Public Resources Code; andk

iv. WHEREAS, pursuant to the Act, Grantor applied to the California Coastal
Commission for a permit to undertake development as defined in the Act within

the Coastal zone of _Los Angeles County (hereinafter the

“Permit®); and

V. WHEREAS, a coastal development permit (Permit No. 5-88-056 )

EXHIBIT 4
CCC-01-CD-1 (RUBINROIT)
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was granted on _March 24 , 1988 _ by the Commission in

accordance with the provision of the Staff Recommendation and Findings; .
attached hereto as Exhibit B and hereby incorporated by reference, subject to

the following condition:

Conservation and Open Space: Prior to authorization to proceed with development

the applicant shall execute and record a document in a form and content
acceptable to the Executive Director, irrevocably offering to dedicate to a
public agency or private association approved by the Executive Director, an

open space and conservation easement for Environmentally Sensitive Habitat Area
resource protection. Such easement shall be Tocated at 25351 Piuma Road,
Malibu, as shown in Exhibit 4. The applicant shall also submit as a part of
said document a "meets and bounds" survey description of the easement. The
document shall run with the land in favor of the people of the State of
California, binding all successors and assignees, and shall be irrevocable for a
period of 21 years, such period running from the date of recording.

°

VI. WHEREAS, the Commission, acting on behalf of the People of the State of
California and pursuant to the Act, granted.the permit to the Grantor upon
condition (Hereiﬁafter the "Condition”) requiring inter alia fhat the Grantor
record a deed restriction and irrevocable offer to dedicate an open-space
easement over the Property and agrees to restrict development on and use of the
Property so as to preserve the open-space and stenic values presentAon the
property and so as to prevent the adverse direct and cumulative effects on
coastal resources and public access to the coast which could occur if the

Property were not restricted in acordance with this Offer; and

88-1246285

EXHIBIT 4
CCC-01-CD-1 (RUBINROIT)
Page 2 of 13




VURT PAPER

o ok o N

w 3 o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27

TATE oF CALIFORNIA
o T3 (REV. 8.733

(-2 14

VII. WHEREAS, the Commission has placed the Condition on the permit because
a finding must be made under Publiic Resources Code Section 30604(a) that the
proposed deve}opmenf is in conformity with the provisions of Chapter 3 of the
Act and that in the absence of the protections provided by the Condition said
finding could not be made; and
VIIL. WHEREAS, Grantor has elected to comply with the Condition and execute
this Offer so as fo enable Grantor to undertake the development authorized by
the Permit; and
IX. WHEREAS, it is intended that this Offer is irrevocable and shall
constitute enforceable restrictions within the meaning of Articlie XIII, Section
8 of the California Constitution and that said Offer when accepted shall
thereby qualify as an enforceable restriction under the provision of the
California Revenue and Taxation Code, Section 402.I;V

NOW THEREFORE, in consideration of the above and the mutual benefit
and conditions set’forth herein, the substantial publiic benefits for the
protection of coastal resources to be derived, the preservation of the Property
in open-space uses and the granting of the Permit by the Commission, Grantor
hereby irrevocably offers to dedicate to the State of California, a political
subdivision or a private association acceptable to the Executive Director of
the Commission (hereinafter the “Grantee"), an open-space easement in gross and
in perpetuity for light, air, view, and for the preservation of scenic
gqualities over that cer&ain portion of the Property specifically described in

Exhibit € (hereinafter the Protected Land); and

- 88-124
EXHIBIT 4 1246285
CCC-01-CD-1 (RUBINROIT)
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This Offer and Declaration of Restrictions subjects the Property to the

s

following terms, conditions, and restrictions which shall be effective from t‘he.

time of recordation of this instrument.

1. USE OF PROPERTY. The use of the Protected Land shall be limited to

natural open space for habitat protection, private recreation, and resource
conservation uses. No development as defined in Public Resources Code Section
30106, attached hereto as Exhibit D and incorporated herein by reference,

including but not limited to removal of trees and other major or native

w ® NS O o w

vegetation, grading, paving, installation of structures such as signs,

10 [ buildings, etc, or _except as approved by the Coastal Commission or jts'

11 I} _successor .agency on a subsequent Coastal Permit , shall occur 0?

12§ be allowed on the Protected Land with the exception of the following subject t§
13 | @pplicable governmental regulatory requiremgnts:

14 (a) the removal of hazardous substances or conditions or diseased plants .

15| or trees; i ‘ B '
18 (b) the removal of any vegetation which constitutes or contributes to a
171l fire hazard to residential use of neighboring properties, and which vegetation
18 lies within 100 feet of existing or permitted residential development;

19 (c) the installation or repair of underground utility lines and septic

201 systems,

21 (d) development approved by the Coastal Commission or its' successor

op |l _3gency on a subsequent'Coasta1 Permit.

23

24 2. RIGHT OF ENTRY. The Grantee or its agent may enter onto the Property

251 to ascertain whether the use restrictions set forth above are being observed at

2l times reasonably acceptable to the Grantor.

27 88-1246285 ®
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3. BENEFIT AND BURDEN. This offer shall run with and burden the

Property, and all obligations, terms, conditions, and restrictions hereby
imposed shall bendeemed to be covenants and restrictions running with the land
and shall be effective 1imitations on the use of the Property from the date of
recordation of this document and shall bind the Grantor and all successors and
assigns. This Offer shall benefit the State of California. |

4. CONSTRUCTION OF VALIDITY. If any provision of these restrictions is

held to be invalid or for any reason becomes unenforceable, no other provision
shall be thereby affected or impaired.

5. ENFORCEMENT. Any act or any conveyance, contract, or authorization
whether written or oral by the Grantor which uses or would cause to be used or
would permit use of the Protected Land contrary to the terms of this Offer will
be deemed a breach hereof. The Grantee may bring any action in court necessary
to enforce this Offer, including but not Timited to injunction to terminate a
breaching activity, or an action to enforce the terms and provisiéns herecf by
specific performance. It is understood and agreed that the Grantee may pursue
any appropriate }ega] and equitable remedies. The Grantee shall have sole
discretion to determine under what circumstances an action to enforce the terms
and conditions of this Offer shall be broughtvin law or in equity. Any
forbearance on the part of the Grantee to enforce the terms and provisions
hereof in the event of a breach shall not be deemed a Qaiver of Grantee's
rights regarding any subsequent breach.

6. TAXES AND ASSESSMENTIS. Grantor agrees to pay or cause to be paid all

real property taxes and assessments levied or assessed against the Property.

-5
88~1246285
EXHIBIT 4
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7. MAINTENANCE. The Grantee shall not be obligated to maintain, improve,

or otherwise exper}d any funds in connection with the Property or any interest .

or easement creatéd by this Offer. All costs and expenses for such
maintenance, improvement use, or possession, except for costs incurred by
grantee for monitoring compliance with the terms of this easement, shall be
borne by the Grantor.

8. LIABILITY AND INDEMNIFICATION. This conveyance is made and accepted

upon the express condition that the Grantee, its agencies, departments,

officers, agents, and employees are to be free from all 1iability and claim for

'damage by reason of any injury to any person or persons, including Grantor, or

property of any kind whatsoever and to whomsoever belonging, including Grantor,
from any cause or causes whatsoever, except matters arising out of the sole
negligence of the Grantee, while in, upon, or in any way connected with the
Property, Grantor hereby covenanting and agreeing to indemnify and hold
harmless the Grantee, its agencies, departmgnts, officers, agents, and
employees from all liability, loss, cost, and obligations on account of or
arising out of sp:h injuries or losses however occurring. The Grantee shall
have no right of control over, nor duties and responsibilities with respect to
the Property which would subject the Grantee to any liability occurring on the
land by'virtue of the fact that the right of the Grantee tq enter the land is
strictly limited to preventing uses inconsistent with the interest granted and
does not include the right to enter the laﬁd for the purposes of correcting any

dangerous condition as defined by California Government Code Section 830.

88-1246285
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9. SUCCESSORS AND ASSIGNS. The terms, covenants, conditions,

exceptions, obligations, and reservations contained in this Offer shall be
binding upon and inure to the benefit of the successors and assigns o%”both
the Grantor and the Grantee, whether voluntary or involuntary.

10. TERM. This irrevocable offer of dedication shall be binding upon the
owner and the heirs, assigns, or successors in interest to the Property
described above for a period of 21 years. Upon recqrdation of an acceptance
of this offer by the grantee in the form attached hereto as Exhibit E, this

of fer and terms, conditions, and restrictions shall have the effect of a grant

‘of open-space and scenic easement in gross and perpetuity for light, air, view

and the preservation of scenic qualities over the opén»space area that shall
run with the land and be binding on the parties, heirs, assigns, and
successors.

| Acceptance of the Offer is subject to a covenant which runs with the
land, providing that any offeree to accept the easement may not abandon it but
must instead offer the easement to other public agencies or private
associations acceptable to the Executive Director of the Commission for the
duration of the term of the original Offer to Dedicate.
Executed on this __/:é_:'_z:?dday of ity . /(7”2’5,
at _CAnlpga [ARK _Cp.

Y =)

i O

W /%/)(% / % :

| / (LA G 5

ﬁ P / /( s @Z/d E

Ja Mogefv / p Ron Landry n

/;;gzig i/;;;/NA%E/%igyf TYPE OR PRINT NAHE‘AEOVE > V‘E}

et/ OV 62*“”2:”““"7"£:Yﬁ\[\vﬂi)mQAD \TSTCMN”“K;J“~““\ =

( I I o 29

() z 9

Ann-Marie Moses -7~ Margo Landry é @)
TYPE OR PRINT NAMC ABOVE TYPE OR PRINT NAME ABOVE
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NOTE TO NOTARY PUBLIC: If you are notarizing the signature of anyone
signing on behalf of a trust, corporation, partnership,