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STAFF REPORT: REQUEST FOR RECONSIDERATION

APPLICATION NO: 5-88-056-A1-R
APPLICANT: Howard and Terry Rubinroit
PROJECT LOCATION: 25351 Piuma Road, Calabasas, Los Angeles County

PROJECT DESCRIPTION: Request for after the-fact construction of a lighted sports
court, swimming pool with spa and pump, pool equipment storage area, retaining wall
and carport, lighted stairway extending from the pool area to the sports court, lighted
steps and pathways on both sides of the single family residence, chain link fence and
gates around the pool and single family residence, above ground propane storage tank
with concrete pad, above ground water storage tank, patio area with landscaping walls
near the pool, drainage system, and irrigation system; the installation of decomposed
granite on the eastern side of the sports court and sand fill for play area east of the pool.

- The applicant is also proposing to address after-the-fact development through the

capping of a grey water outlet and connection to the existing septic system and removal
of concrete from the eastern drainage on the site. The applicant is also requesting
approval of a masonry pump enclosure for the water tank and a screen wall for the
water tank.

COMMISSION ACTION: Approval with conditions of the construction and installation of

a swimming pool with spa and pump, pool equipment storage area, retaining wall and
carport, lighted steps and pathways on both sides of the single family residence, chain
link fence and gates around the pool and single family residence, above ground
propane storage tank with concrete pad, patio area with landscaping walls near the
pool, above ground water storage tank, masonry pump enclosure for water tank, screen
wall for water tank, drainage system, irrigation system, sand fill for play area east of the
pool; capping of grey water outlet and connection to the existing septic system; and
removal of concrete from eastern drainage and denial of the construction of a lighted
sports court, lighted stairway extending from the pool area to the sports court, and
installation of decomposed granite on the eastern side of the sports court.

DATE OF COMMISSION ACTION: June 10, 2002
SUBSTANTIVE FILE DOCUMENTS: Notice of Intent to Issue CDP 5-88-056-A1,

dated July 22, 2002; Staff Report for CDP Amendment 5-88-056-A1, dated May 20,
2002; Addendum to Staff Report for CDP Amendment 5-88-056-A1, dated June 6,
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2002; Addendum to Staff Report for CDP Amendment 5-88-056-A1, dated June 7,
2002; Reporter's Transcript of Proceedings, CDP Amendment 5-88-056-A1, June 10,
2002; Cease and Desist Order CCC-01-CD-01, dated April 19, 2001; Reporter's
Transcript of Proceedings, Cease and Desist Order CCC-01-CD-01, May 8, 2001; and
Request for Reconsideration, including Exhibits 1, 2, 2A, 2B, 2C, 2D, 2E, 2F, 2G, 3, 4,
5, 6, and 7, of that request, dated July 8, 2002,

PROCEDURAL NOTE:

Section 13109.2 of the California Code of Regulations provides that at any time within
30 days following a final vote upon an application for a coastal development permit, the
applicant(s) of record may request that the Commission grant a reconsideration of any
term or condition of a coastal development permit which has been granted.

The grounds for reconsideration of a permit action are provided in Section 30627 of the
Coastal Act, which states in relevant part that:

The basis of the request for reconsideration shall be either that there is relevant new
evidence which, in the exercise of reasonable diligence, could not have been presented
at the hearing on the matter or that an error of fact or law has occurred which has the
potential of altering the initial decision.

SUMMARY OF APPLICANTS’ CONTENTIONS

- . The applicant contends that both bases provided in Section 30627 of the Coastal Act for

the granting of reconsideration are met. The reconsideration request letter from the
applicants is provided as Exhibit 1.

New Evidence:

Specifically, the applicants contend that relevant new evidence includes a letter dated
June 24, 2002, prepared by Dr. Daryl Koutnik, Senior Biologist, Impact Analysis, Los
Angeles County Department of Regional Planning, to Don Schmitz of Schmitz &
Assaociates, which concludes among other things, that the subject property is not an
environmentally sensitive habitat area (‘ESHA”) or adjacent to an ESHA,; that riparian
resources do not exist on or adjacent to the subject property; that the portion of the
mapped blueline drainage adjacent to the subject property does not qualify as ESHA,
and that the mapped blueline drainage qualifies as ESHA at a point no closer than % of
a mile from the subject property. The applicants assert that this new evidence
demonstrates that the Commission’s findings regarding biological and/or environmental
issues and concerns under the Coastal Act, including whether the subject property is in
or closely adjacent to an ESHA or the impacts of the blueline drainage are not
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supported by the evidence and are contrary to the only evidence submitted with the
application and that this new information, in the exercise of reasonable diligence, could
not have been presented at the hearing and has the potential of altering the
Commission’s decision on that portion of the application which was denied.

In addition, the applicants contend that additional relevant new evidence includes a
photograph of the subject property showing the children’s play area east of the pool and
the portion of the chain link fence located within the area subject to the offer to dedicate
an open space easement. The applicants assert that this photograph reveals that the
children’s play area is very small in size, is located immediately adjacent to the lawn
area, and is covered with a thin layer of sand commonly found in the Coastal Zone. The
applicants also argue that this photograph reveals that the portion of the chain link fence
within the area subject to the offer to dedicate an open space easement follows the
natural topography and contours of the land and is constructed in the least visually
obtrusive location possible. The applicants state that this photograph was not supplied
earlier because the staff report previously indicated that the “only serious objection” to
the children’s play area and this portion of the chain link fence was that these structures
are located within the portion of the property subject to the offer to dedicate an open
space easement. The applicants argue that since no Coastal Act policy is furthered by
relocation of a portion of the chain link fence and that relocation of the chain link fence
will increase any negative impact thereof, the Commission should reconsider the special
condition that requires the relocation of this portion of the fence.

- Error of Fact:

The applicants alsc state that the following mistakes of fact occurred: 1) That the
information contained in the staff report dated May 20, 2002 (“staff report”) regarding
_the presence of an ESHA on or closely adjacent to the subject property is not consistent
with the Los Angeles County Sensitive Environmental Resources Area map and is not
correct in the analysis of resources present on the subject site; 2) That the staff report’s
findings that the subject site is in an area of the “Dark Canyon” ESHA is inaccurate, as
the riparian features specifically associated with the Dark Canyon drainage which could
be considered ESHA are located no closer than 1,000 feet from the subject site; 3)
That the staff report’'s findings that the subject site is located proximate to riparian
vegetation, including vegetation associated with the blueline drainage are inaccurate, as
no such resources exist on or adjacent to the subject site. 4) That the staff report’s
categorization of the drainage as a “blueline drainage” is arbitrary there is no
substantiation or analysis of the riparian resources in the area of the subject property
and the blueline drainage does not qualify as ESHA until its location more than % of a
mile from the subject site. 5) The staff report’s findings that chaparral vegetation
constitutes ESHA is not accurate, as the chaparral on the site is primarily chamise
chaparral, the site is not intended to be wildlife habitat and abundant amounts of the
same wildlife habitat exist in the areas surrounding the subject property, and the
chaparral on the site is not rare to the area or the entire State. 6) The staff report’s
findings that the subject site is in or immediately adjacent to an ESHA is inconsistent
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with the Los Angeles County Sensitive Environmental Resource Area map and with the
present conditions of the site; 7) That representations were made to the Commission at
the hearing on June 10, 2002 that no streambed alteration agreement was required by
the California Department of Fish and Game when, in fact, Commission staff had taken
notes pursuant to a telephone conversation that the effects of the sports court were not
significant ; 8) The staff report’s findings that the discussion of the parameters of the
offer to dedicate an open space easement were inaccurate; 9) That the findings in the
staff report regarding visual impacts of the proposed development are inaccurate; and
10) That the identity of the Commission staff person responsible for the staff report was
inaccurate.

Mixed Error of Fact and Law and/or Law:

The applicants also argue that the following errors of “mixed fact and law and/or law”
have occurred, which if corrected, have the potential of altering the Commission’s
decision on that portion of the amendment application that was denied, including: 1)
The staff report’s statements that the findings of Cease and Desist Order CCC-01-CD-
01 (“CDO") apply to and are binding on the applicants with respect to the amendment
application; 2) The determination by the Commission that portions of the proposed
development should be denied due to the fact that they are located within the area of
the property subject to the offer to dedicate an open space deed restriction constitutes a
“further and full taking” of that portion of the property; and 3) The staff report findings
are in error due to the fourteen additional reasons as set forth in the Paragraph 42 of
- the document entitled, “Declaration of Howard J. Rubinroit in Response to Staff Report:
Permit Amendment.” :

The applicants request that the Commission reconsider that portion of its decision

- regarding the amendment denying any portion of the development subject to that

application and reconsider the special condition of that amendment requiring a portion
of the chain link fence to be relocated.

SUMMARY OF STAFF RECOMMENDATION

Staff -recommends that the Commission deny the reconsideration request. The
applicants contend that there is new evidence which, in the exercise of reasonable
diligence, could not have been presented at the hearing on the matter and that an error §
of fact or law has occurred which has the potential of altering the initial decision,
including the denial of the lighted sports court, lighted stairway extending from the pool
area to the sports court, and installation of decomposed granite on the eastern side of
the sports court and the imposition of Special Condition 2, requiring revised project
plans. The Commission made clear and supportable findings for its action on June 10,
2002. Staff recommends that the Commission find there is no relevant new evidence
that in the exercise of reasonable diligence could not have been presented at the
hearing on the permit, that there was no error of fact or law with regard to the permit
approval, a_gd that the requsst for reconfideration is, therefore, denied.
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STAFF RECOMMENDATION:

MOTION: I move that the Commission grant reconsideration of
Coastal Development Permit No. 5-88-056-A1

STAFF RECOMMENDATION TO DENY RECONSIDERATION:

Staff recommends a NO vote on the motion. Failure to adopt the motion will result in
denial of the request for reconsideration and adoption of the following resolution and
findings. The motion passes only by affirmative vote of a majority of Commissioners
present.

RESOLUTION TO DENY RECONSIDERATION:

The Commission hereby denies the request for reconsideration of the Commission’s
decision on Coastal Development Permit Amendment 5-88-056-A1 on the grounds that
there is no relevant new evidence which, in the exercise of reasonable diligence, could
not have been presented at the hearing, nor has an error of fact or law occurred which
has the potential of altering the initial decision.

IV. FINDINGS AND DECLARATIONS

The Commission hereby finds and declares:

- A. Project Description and Background

The project site is a 2.76 acres lot, located at 256351 Piuma Road, in the Calabasas area
of Los Angeles County. The subject site is situated on a steep northerly trending
descending ridge, with drainages located to the east and west of the single family
residence. Descending natural slopes are present on both sides of the ridge at
gradients up to 1 %2 to 1 (horizontal to vertical). The subject site is also located within
the upper portions of the Cold Creek Resource Management Area. In addition, the site
is located adjacent to a blueline stream, which is a tributary to Cold Creek, and is an
environmentally sensitive habitat area (ESHA). Further, the property is located in the
vicinity of an area that is an ESHA and that has been recognized in previous
Commission actions and referred to as Dark Canyon ESHA. The portions of the subject
site, which have not been cleared of native vegetation, maintain chaparral vegetation.
In addition, the property is highly visible from Piuma Road, the Backbone Trail, and
public lands (including State Park lands) located adjacent to and in the vicinity of the
site.
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In addition, there is a history of past Commission action on the subject site. On March
24, 1988, the Commission approved coastal Development Permit (CDP) 5-88-056 for
construction of a four level 4,260 square foot, 28-foot high single family residence with a
water well and a septic system on the subject site. At that time, Jack and Annie Moses
and Ron and Marco Landry owned the property. The single family residence was
approved to be located on one of two preexisting graded pads. As a result, that permit
minimized landform alteration, as the single family residence and all proposed
development was proposed and approved on one existing, graded pad adjacent to and
immediately north of Piuma Road with only minor grading required to construct the
driveway under CDP 5-88-056. Furthermore, in addition to the concentration of the
development footprint on one existing graded pad adjacent to Piuma Road, the
development approved under CDP 5-88-056 was also located on the upper portion of
the slope and was set back from the blueline stream to the north, steep slopes on the
site, and ESHA. In addition, the development footprint and fuel modification and
landscape plan submitted pursuant to CDP 5-88-056 also minimized the disturbance of
native vegetation, consisting mainly of undisturbed, mature chaparral. In approving
CDP 5-88-056, the Commission also imposed special conditions in order to mitigate
potential adverse impacts of the residential development on sensitive environmental
and visual resources.

Special Condition 2 of CDP 5-88-056 required fuel modification and landscape plans to
be submitted to the Commission staff for review and approval (Exhibit 18). The
approved fuel modification and landscape plans that were submitted and approved prior
to.issuance of CDP 5-88-056 included the following statement:

It is the intent of the fuel modification plan to avoid vegetation clearance in any
designated “OPEN SPACE” area as shown on the attached site plan including
the drainage courses to the west and east of the building pad.

The fuel modification and Iandscaping. plans submitted pursuant to CDP 5-88-056

limited the clearance of vegetation to a distance of 30 feet from any structure and the

cutting of flammable vegetation to a height of 18 inches for another 70 feet, unless
additional clearance was authorized or required by the Los Angeles County Fire
Marshail. '

In addition, Special Condition 4 of 5-88-056 required the previous applicants to execute
and record an irrevocable offer to dedicate (OTD) an open space and conservation
easement on the subject site prior to issuance of the CDP (Exhibits 17 and 18). This
condition required that the open space easement encompass all the area on the
property outside the boundary of the single graded pad on which the single family
residence was proposed to be located. This OTD was required pursuant to the
approval of CDP 5-88-056 to protect the remaining, undisturbed watershed cover and
chaparral on the property and to limit adverse impacts on critical resources within the
nearby blueline stream and ESHA that might arise from future development on the
subject property. The findings for CDP 5-88-056 also state that the OTD would also aid

-
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in assuring that any future development would be located directly adjacent to the single
family residence, ensuring that future development would be less disruptive to habitat
values.

In past Commission actions, including CDP 5-88-056, open space or conservation
easements have been required in order to protect undisturbed watershed cover and
environmental resources located on parcels on which development is proposed. In
addition, in past Commission actions, including CDP 5-88-056, where new development
is proposed adjacent to blueline streams, riparian areas, and ESHA, open space or
conservation easements have been required in order to protect those significant
resources.

On August 8, 1988, pursuant to Special Condition 4 of CDP 5-88-056, the Moseses and
the Landrys recorded the OTD an open-space easement, as Instrument No. 88-
1246285, at the Los Angeles County Recorder’'s Office (Exhibit 17). The OTD prohibits
“development as defined in Public Resources Code section 30106 . . . including but not
limited to removal of trees and other major or native vegetation, grading, paving,
installation of structures such as signs, buildings, etc.” The language of the OTD
indicates that its purpose is to “restrict development on and use of the Property so as to
preserve the open-space and scenic values present on the property and so as to
prevent the adverse direct and cumulative effects on coastal resources .. .” The OTD
restricts the use of the open space easement to “natural open space for habitat
protection, private recreation, and resource conservation uses,” and prohibits
development except as approved by the Coastal Commission in a subsequent permit.

Further, Special Condition 5 of CDP 5-88-056 required the prior applicants to record a
document stating that any future development of the property (as defined in Public

. Resources Code Section 30106) would require either an amendment to CDP 5-88-056
or an additional coastal development permit (Exhibit 18). The Commission imposed this

condition so that future development that would otherwise be exempt, such as certain
improvements to the residence, would be subject to permit requirements. The purpose
of this condition is to enable the Commission to ensure that future development does
not damage the recognized adjacent blueline stream, and ESHA or habitat values on
the subject site, such as the mature, extensive, and rich chaparral habitat. On August
8, 1988, the Moseses and the Landrys recorded the deed restriction, as Instrument No.
88-1246284 at the Los Angeles County Recorder’s Office (Exhibit 17).

After meeting all special conditions, including those listed above, CDP 5-88-056 was
issued to the Moseses and the Landrys on December 5, 1988 (Exhibit 18). Based on
the final dates listed in the Los Angeles County permits for the single family residence, it
appears that construction of the residence was completed by February 2, 1990.
Subsequently, on February 14, 1990, title to the property was transferred to Howard and
Terry Rubinroit, the current applicants and owners of the subject site.
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On June 10, 1997, Commission staff received a report of a possible violation of the
Coastal Act on the subject site, including the construction of a sports court. On June
19, 1997, Commission staff confirmed the presence of a sports court in the area of the
OTD open space easement. On this same date, Commission staff sent the Rubinroits
the first of five letters requesting that they apply for an after-the-fact CDP for all
unpermitted development on the subject property. The June 19, 1997 letter specifically
identified the alleged violation as the sports court and excessive vegetation removal.
While investigating the violation during the fall of 1998, Commission staff subsequently
discovered additional unpermitted development, including the swimming pool and
retaining wall.

On October 9, 1998, Commission staff sent the Rubinroits a notice of intent (NOI) to
schedule a public hearing on the issuance of a cease and desist order by the
Commission. This NOI described the violation as the unpermitted construction of the
sports court, swimming pool and retaining wall. After Mr. Rubinroit indicated that he
would file a complete CDP application, the Commission enforcéement staff removed the
cease and desist order from the Commission’s agenda.

On January 29, 1999, the Rubinroits submitted two CDP applications to the
Commission. They submitted CDP 4-99-023 for the construction of decking and fencing
(of the sports court), and CDP 4-99-024 for the construction of a swimming pool,
decking, fencing, carport and retaining wall. After receiving the CDP applications,
Commission staff became aware of the presence of the carport, for which the main
structural component is the associated retaining wall.

On December 1, 2000, the Rubinroits had not submitted the information required to
complete either CDP application. As a result, on January 2, 2001, Commission staff
~sent the Rubinroits a second NOI to commence cease and desist order proceedings.
-~ The unpermitted development was described in this NOI as the construction of a sports
court (decking and fencing), swimming pool, and retaining wall with a footnote
referencing the carport. In order to review all of the unpermitted development at the
same cease and desist order hearing, Commission staff issued an amended NOI to
commence cease and desist order hearings on March 20, 2001 to include the
unpermitted carport and other unpermitted development.

Following a public hearing, on May 8, 2001, the Commission issued Cease and Desist
Order CCC-01-CD-01. The Rubinroits asserted numerous defenses seeking to prevent
issuance of the Cease and Desist Order; however, the Commission found that these
defenses were legally and/or factually deficient. The Rubinroits’ defenses included
assertions that some of the unpermitted development had not occurred at all and that
other unpermitted development was exempt from permit requirements. These defenses
were rejected. The Rubinroits raise some of these defenses again in the context of the
permit amendment application. The Commission already addressed these issues
raised by the Rubinroits in the Cease and Desist Order findings. The findings of the
Cease and Desist Order have become final and are binding on the Rubinroits.
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Therefore, the Commission did not address these defenses again in the findings on the
permit amendment application. The Cease and Desist Order required, in part, that the
Rubinroits submit a complete application to address all of the items of unpermitted
development. The applicant subsequently combined the applications for CDP 4-99-023
and CDP 4-99-024 into an incomplete permit application that was submitted on July 31,
2001 and filed on Aprit 10, 2002.

At the June 10, 2002 Commission hearing, the Commission considered the underlying
amendment application in which the applicants proposed the construction of a lighted
sports court, swimming pool with spa and pump, pool equipment storage area, retaining
wall and carport, lighted stairway extending from the pool area to the sports court,
lighted steps and pathways on both sides of the single family residence, chain link fence
and gates around the pool and single family residence, above ground propane storage
tank with concrete pad, above ground water storage tank, patio area with landscaping
walls near the pool, masonry pump enclosure for water tank, screen wall for water tank,
drainage system, and irrigation system; installation of decomposed granite on the
eastern side of the sports court and sand fill for play area east of the pool; capping of
grey water outlet and connection to the existing septic system; and removal of concrete
from eastern drainage. The proposed development raised issues under Sections 30230
and 30231 regarding water quality, 30240 regarding sensitive resources and ESHA,
30253 regarding hazards, and 30251 regarding scenic and visual resources.

The permit amendment application was scheduled for the May 7, 2002 hearing before
the Commission. The applicants’ agent, however, submitted a letter dated May 3, 2002
requesting a postponement so that the applicants “could have sufficient time to prepare
a response to the staff recommendation.” This letter also requested that the
Commission continue the application to the subsequent June 2002 Commission
~hearing. On June 10, 2002, the Commission partially approved and partially denied the
- amendment application subject to the eight special conditions recommended by
Commission staff (Exhibit 16). The special conditions relate to the geotechnical
engineer's recommendations, revised project plans, landscaping and erosion control
plans, removal of concrete from the eastern drainage, drainage and polluted runoff
control plan, pool and spa drainage and maintenance plan, condition compliance, and
implementation. Discussion of the Commission’s action in this staff report is based on
the transcript of the June 10, 2002 hearing as well as the findings in the staff report
recommended for adoption by the Commission at the June 10, 2002 hearing.

B. Grounds for Reconsideration

The California Code of Regulations provide in Section 13109.2, that at any time within
30 days following a final vote upon an application for a coastal development permit, the
applicant(s) of record may request that the Commission grant a reconsideration of any
term or condition of a coastal development permit that has been granted.
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The grounds for reconsideration of a permit action are provided under Section 30627 of
the Coastal Act, which states in relevant part:

The basis of the request for reconsideration shall be either that there is relevant
new evidence which, in the exercise of reasonable diligence, could not have
been presented at the hearing on the matter or that an error of fact or law has
occurred which has the potential of altering the initial decision.

Pursuant to Section 13109.2 of the California Code of Regulations, Commission staff
shall prepare a staff report that makes a recommendation to the Commission on the
merits of the request for reconsideration. Pursuant to Section 13109.5 of the California
Code of Regulations, reconsideration of the permit shall be granted by a majority vote of
the Commission. If reconsideration were granted, the application would be processed
as a new application.

On July 9, 2002, Commission staff received a written request from the applicants for
reconsideration of Coastal Development Permit Amendment application 5-88-056-A1
(Exhibit 1). The request for reconsideration comprises a number of contentions, as
follows:

1. There is new evidence that, in the exercise of reasonable diligence, could
not have been presented at the June 10, 2002 hearing on the amendment
application. '

This new evidence, submitted with the reconsideration request letter, consists of a letter
dated June 24, 2002, prepared by Dr. Daryl Koutnik, Senior Biologist, Impact Analysis,
Los Angeles County Department of Regional Planning, to Don Schmitz of Schmitz &
Associates and a photograph of the subject property showing the children’s play area

"+ east of the pool and the portion of the chain link fence located within the area subject to

the offer to dedicate an open space easement. The applicants state that although Dr.
Koutnik was supplied a copy of the staff report for the June hearing on or about June 7,
2002, he was not authorized to prepare any comments regarding this staff report until
on or about June 7, 2002, when he was asked by Los Angeles County Supervisor
Yaroslovsky's office to prepare such a letter. The applicants argue that since Dr.
Koutnik's comments were not prepared until June 24, 2002, this letter could not have
been presented at the hearing on June 10, 2002. The applicants state that the
photograph was not supplied earlier because the staff report previously indicated that
the “only serious objection” to the children’s play area and this portion of the chain link
fence was that these structures are located within the portion of the property subject to
the offer to dedicate an open space easement.

2. There were errors of fact that occurred.

The applicants argue that the information contained in the staff report regarding the
presence of an ESHA on or closely adjacent to the subject property is inaccurate; the
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staff report’s findings that the subject site is in an area of the “Dark Canyon” ESHA is
inaccurate; the staff report’s findings that the subject site is located proximate to riparian
vegetation, including vegetation associated with the blueline drainage is inaccurate; the
staff report’'s categorization of the drainage as a “blueline drainage” is arbitrary and
inaccurate; the staff report's findings that chaparral vegetation constitutes ESHA is
inaccurate; the staff report’s findings that the subject site is in or immediately adjacent to
an ESHA is inconsistent with the Los Angeles County Sensitive Environmental
Resource Area map and with the present conditions of the site; representations made to
the Commission at the hearing on June 10, 2002 that the total nature and extent of
analysis of the project by the California Department of Fish and Game was that no
streambed alteration agreement was required were incomplete in nature; the staff
report's statements regarding the parameters of the offer to dedicate an open space
easement are inaccurate; the findings in the staff report regarding visual impacts of the
proposed development are inaccurate; and the identity of the Commission staff person
responsible for the preparation of the staff report dated May 20,2002 is inaccurate.

3. There were errors of mixed fact and law and/or law that occurred.

The applicants also argue that the staff report's statements that the findings of Cease
and Desist Order CCC-01-CD-01 (“CDO”) apply to and are binding on the applicants
with respect to the amendment application are inaccurate; the determination by the
Commission that portions of the proposed development should be denied due to the
fact that they are located within the area of the property subject to the offer to dedicate
an open space deed restriction constitutes a further and full taking of that portion of the
property; no CDP or amendment should have been required for the proposed
development; portions of the proposed development should have been considered
exempt from Coastal Act requirements; the proposed development is consistent with the
. purposes and uses allowed by the OTD, Coastal Act, and CEQA; the original OTD

condition appears to have constituted a per se taking; there was no grading or
landscaping done by the applicants; the applicants had no knowledge of any restrictions
or conditions on their ability to improve the portions of the subject site; permits received
from Los Angeles County appear to control over the Coastal Commission’s ability to
designate or regulate sensitive habitat on the site; any violation, if one exists, is merely
a’'technical one committed unknowingly; no harm has been suffered to the environment
as a result of the proposed development; the applicants acted on good faith of their
vested rights and will be irreparably harmed if required to remove any of the proposed
development; targeting the applicants’ property when the Commission has not acted on
other properties in the area is unfair, improper, and a denial of equal protection; the
Commission is guilty of laches and is barred from action by the statute of limitations; the
staff report’s findings are unsupportable and do not support denial of any of the
proposed development; and Commission staff has acted wrongfully and in an attempt to
deny the applicants due process and in violation of the separation of powers.

The applicants request that the Commission reconsider that portion of its decision
regarding the amendment denying any portion of the development subject to that
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application and reconsider the special condition of that amendment requiring a portion
of the chain link fence to be relocated. Each of the applicants’ contentions is discussed
in further detail, below.

1. New Evidence

Section 30627 of the Coastal Act provides that the first basis for granting
reconsideration of a permit action is that there is relevant new evidence that in the
exercise of reasonable diligence could not have been presented at the hearing on the
matter. The applicants contend that there is new evidence.

a. Applicants’ Contention

The applicants state that there is new evidence, in the form of a letter dated June 24,
2002, prepared by Dr. Daryl Koutnik, Senior Biologist, Impact Analysis, Los Angeles
County Department of Regional Planning, to Don Schmitz of Schmitz & Associates
(Exhibit 2) and a photograph of the subject property showing the children’s play area
east of the pool and the portion of the chain link fence located within the area subject to
the offer to dedicate an open space easement (Exhibit 3).

The applicants state that although Dr. Koutnik was supplied a copy of the staff report for
the June hearing on or about June 7, 2002, he was not authorized to prepare any
comments regarding this staff report until on or about June 7, 2002, when he was asked
by Los Angeles County Supervisor Yaroslovsky's office to prepare such a letter. The
applicants argue that since Dr. Koutnik’s comments were not prepared until June 24,
2002, they could not have been presented at the hearing on June 10, 2002. The
applicants state that the photograph was not supplied earlier because the staff report

- previously indicated that the “only serious objection” to the children’s play area and this

portion of the chain link fence was that these structures are located within the portion of
the property subject to the offer to dedicate an open space easement.

With respect to this photograph, the applicants’ reconsideration request states:

** The photograph reveals that the “children’s play area” is very small in area and
is located immediately adjacent to the lawn area; that a portion thereof (to about
the location of the tetherball pole) is located outside of the area purportedly
subject to the offer to dedicate an easement (“OTD"”); and that the portion of the
“children’s play area” located in the area purportedly subject to the OTD is
“undeveloped” and merely covered with a thin layer of sand commonly found in
the Coastal Zone. The photograph further shows that the portion of the chain
link fence in the area purportedly subject to the OTD follows the natural
topography and contours of the land, and was and is constructed in the least
visually obtrusive location possible.

Regarding this photograph, the applicants’ reconsideration request letter concludes:
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Accordingly, since no Coastal Act policy is furthered by relocation of a portion
of the chain link fence, and indeed, any negative visual impact thereof would be
increased by such re-location, Applicants request reconsideration of the
Commission’s decision on the Application and in the CDP which imposes the
condition that the eastern portion of the chain link fence be re-located.

b. Analysis

The applicants contend that the letter dated June 24, 2002, prepared by Dr. Daryl
Koutnik, Senior Biologist, Impact Analysis, Los Angeles County Department of Regional
Planning, to Don Schmitz of Schmitz & Associates constitutes “new evidence” under
Section 30627 of the Coastal Act. As stated previously, however, Section 30627 of the
Coastal Act provides that the first basis for granting reconsideration of a permit action is
that there is relevant new evidence that in the exercise of reasonable diligence could
not have been presented at the hearing on the matter.

The hearing before the Commission on this amendment application was June 10, 2002.
Although the letter submitted with the reconsideration request is dated June 24, 2002,
this letter could have been written and submitted prior to the June 10, 2002 hearing. In
addition, at the time of the hearing and preparation of the staff report, Commission staff
was already aware that the Los Angeles County Department of Regional Planning had
conditionally approved in concept the proposed development. The application to the
Los Angeles County Department of Regional Planning also went through the
Environmental Review Board for recommendations. Further, in sum, the letter does not
contain any information that was not presented by the applicants or the applicants’
agent at the June 10, 2002 hearing. In addition, the staff report had taken into
consideration the review that had already occurred at Los Angeles County’s Regional
Planning Department and Environmental Review Board. In fact, pages 22 to 32 of the

" staff report dated May 20, 2002 specifically discuss environmentally sensitive resources

and water quality and these issues were also addressed at the Commission hearing.

Finally, through the exercise of reasonable diligence, it would have been possible for
Los Angeles County to have submitted a letter regarding the subject site as agents and
employees of the County, including Dr. Koutnik, had already reviewed the proposed
development and conditions of the subject site as early as July of 2001. According to a
letter submitted by the applicants’ agent to Commission staff dated October 10, 2001,
the applicants submitted an application to the Los Angeles County Department of
Regional Planning on July 25, 2001 and had a hearing before the County's
Environmental Review Board on September 17, 2001. As a result, County staff could
have written a letter to the applicants’ agent or to the Coastal Commission regarding the
proposed development and in response to the staff recommendation prior to the June
10, 2002 hearing. Therefore, through the exercise of reasonable diligence, this
evidence could have been submitted prior to the hearing. Furthermore, this letter does
not contain any information or evidence that would change the outcome of the hearing.
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In addition, the applicants have submitted a photograph of the subject property showing
the children’s play area east of the pool and the portion of the chain link fence located
within the area subject to the offer to dedicate an open space easement that they assert
constitutes new evidence. Likewise, the site conditions were considered in the staff
recommendation and Commission action and were specifically discussed on pages 32
- through 40 of the staff report dated May 20, 2002 (Exhibit 5). Further, through the
exercise of reasonable diligence, this photograph could have been submitted to
Commission staff prior to the June 10, 2002 hearing or could have been presented at
the hearing by the applicants or the applicants’ agent. Finally, this photograph does not
contain any new information or evidence that would change the outcome of the staff
recommendation or Commission decision on the subject amendment application.
Commission staff had conducted site visits and taken photographs, as well. The
information submitted by the applicants was considered in the staff report and findings
and at the hearing on June 10, 2002 and does not constitute new evidence under the
Coastal Act. '

In conclusion, both the letter and the photograph, in the exercise of reasonable
diligence, could have been presented at the hearing. Furthermore, neither document
contains new information or evidence. In addition, none of the information in neither
document would change the outcome of the Commission’s decision. Therefore, the
Commission finds that this is not relevant new evidence that supports a reconsideration
of permit amendment 5-88-056-A1.

- 3.. Errorof Fact

Section 30267 of the Coastal Act provides that the second basis for granting
reconsideration of a permit action is that an error of fact has occurred which has the

- potential of altering the initial decision. The applicants contend that such errors of fact

have occurred.

a. Applicants’ Contention

The applicants also argue in their request for reconsideration that mistakes of fact
occurred in review of their amendment application. The applicants’ reconsideration
request states that the findings in the staff report, dated May 20, 2002 (“staff report”),
“concerning the supposed presence of an ESHA on or closely adjacent to the Subject
Property is not consistent with the Los Angeles Sensitive Environmental Resources
Area map, nor is it correct in the analysis of the resources present on the Subject
Property”. In addition, the applicants’ reconsideration request also states that the
information contained in the staff report concerning the Subject Property being in an
area of the Dark Canyon which is an ESHA, since the riparian features specifically
associated with the Dark Canyon drainage which would be considered an ESHA are
located no closer than at least a thousand feet distance from the Subject Property.” The
applicants also state that the staff report and findings statements that “the Subject
Property is located proximate to riparian vegetation, including riparian vegetation




Reconsideration Request
5-88-056-A1-R (Rubinroit)
Page 15

associated with the so-called blue line drainage” is a mistake of fact since “the actual
riparian resources supported by the so-called blue line drainage do not exist on or
adjacent to the Subject Property.” The applicants also assert that the staff report and
findings “categorizing the so-called blue line drainage as ESHA” is an “arbitrary
categorization without any substantiation or analysis of the riparian resources in the
area of the Subject Property.” Further, the applicants argue that the staff report and
findings that “chaparral vegetation on the Subject Property constitutes an ESHA” is a
mistake of fact since “the chaparral on the Subject Property is primarily chamise
chaparral, one of the most common types in California;” the property “is not intended to
be a wildlife habitat, and abundant amounts of the same wildlife habitat exist in the
areas surrounding the Subject Property;” and “chaparral on the Subject Property is not
rare to the area or, indeed, in the entire State.” In addition, the applicants argue that the
staff report and findings that the property is “in or immediately adjacent to an ESHA” is
“inconsistent with the Los Angeles County Sensitive Environmental Resource Area map
and with the present nature, condition, and circumstances of and adjacent to the
Subiject Property.”

The applicants also assert that the statements made to the Commission at the hearing
on June 10, 2002 regarding the position of the California Department of Fish and Game
("DFG") on the sports court development were mistakes of fact (Exhibit 6). The
applicants argue that Commission staff stated “no stream bed alteration agreement was
required” when staffs written notes stated that the DFG staff stated that “the
development is not w/in DFG jurisdiction” and that she *wouldn’t call it significant
(alteration of stream bed/bank)” (Exhibit 7).

In addition, the applicants set forth in their request for reconsideration that the
information contained in the staff report, findings, and statements by a Commissioner at
_the hearing on June 10, 2002 that development proposed under the amendment
- application is located on an area “subject to an irrevocable offer to dedicate ‘an open
space easement,” and to a requirement to ‘keep the property in open space for the
period of time that the open space easement would run.” The applicants state that
there were mistakes of fact in this respect, as the offer to dedicate (OTD) an open
space easement “provides that, among the permitted uses of the so-called ‘Protected
Land’.subject to the OTD, is use for ‘private recreation’; that development in the area
subject to the OTD is “not prohibited, but merely restricted”; and that “development
approved by the Coastal Commission or its successor agency on a subsequent Coastal
Permit” is fully allowed.

Furthermore, the applicants argue that the staff report and findings with regarding visual
impacts of the proposed development contained mistakes of fact. The applicants assert
that there are no significant viewpoints within a mile of the site, that the staff report and
findings are contrary to “line of sight analysis submitted to the Commission by
Applicants”, and that “any impact is insignificant in comparison to the visual impact of
the Applicants’ house”.
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Lastly, the applicants argue that the identity of the Commission staff person responsible
for the staff report dated May 20, 2002 is a mistake of fact.

b. Analysis

With respect to the applicants’ request for reconsideration based on mistake of fact,
Section 30627 of the Coastal Act states that the basis of the request for reconsideration
may be that an error of fact has occurred which has the potential of altering the initial
- decision.

The applicants’ arguments that the findings in the staff report regarding the location of
the property in or adjacent to an ESHA constitute a mistake of fact were made and
considered by the Commission prior to its action on the permit amendment. The
findings in the staff report considered the applicants argument that ESHA was not
present on the site and made a determination based on this issue. The staff report
specifically discusses environmentally sensitive resources and water quality in relation
to the proposed development and subject site, specifically from pages 22 to 32 (Exhibit
4), and that discussion is incorporated herein. Although there may be differing opinions
regarding this information, the staff report and findings and Commission decision
reflects the determinations that were made based on the information available. The
applicants argue there was a mistake of fact in the Commission’s decision. However,
the applicants only raise a difference in interpretation of the information, not mistakes in
fact. The applicants’ subjective interpretation of the information does not constitute
mistakes of fact, but rather a differing opinion. Further, the staff report and findings,
particularly pages 22 to 32 (Exhibit 4), included information substantiating the
Commission’s decision regarding environmentally sensitive resources and water quality.
In the findings for CDP 5-88-056-A1, the Commission correctly determined that the

- chaparral on the subject property and the chaparral and riparian vegetation in adjacent

areas are ESHA. The Commission previously determined, in the findings for CDP 5-88-
056, that nearby Dark Canyon is also ESHA, and attached conditions to CDP 5-88-056
to protect this ESHA, including the requirement for the OTD an open space and
conservation easement for the protection of these sensitive resources (Exhibits 16 and
17). In the findings for CDP 5-88-056-A1, the Commission determined that the denied
development was inconsistent with resource protection policies of the Coastal Act.

In addition, as stated previously, the applicants argue that the statements made to the
Commission at the hearing on June 10, 2002 regarding the position of the DFG on the
sports court were mistakes of fact. At this hearing, Commission staff stated that the
DFG staff person believed that “no stream bed alteration agreement was required”
(Exhibit 8). This is not a mistake of fact, as no stream bed alteration agreement was
required by the DFG since the development was not within the DFG’s jurisdiction.
Further, if the sports court is not within the DFG'’s jurisdiction, it would follow that this
structure does not constitute the alteration of a stream bed or bank. This does not
mean that the sports court is insignificant development, but merely refers to the
jurisdiction by the DFG. There was no misstatement of fact by Commission staff and no




Reconsideration Request
5-88-056-A1-R (Rubinroit)
Page 17

conflict between the statements made by Commission staff at the June 10, 2002
hearing and Commission staffs written notes of a conversation with a DFG
representative (Exhibits 6 and 7).

A representative from the DFG told a Commission staff member on April 18, 2001 that
the sports court development is not within DFG jurisdiction for requiring a streambed
alteration permit (Exhibit 7). Within the context of deciding whether the sports court
required such a permit, the DFG representative determined that the sports court
development was not a significant alteration of the streambed or bank. This analysis by
DFG does not include impacts to the riparian system other than such alterations to the
stream that fall within the jurisdiction of DFG for reviewing permit applications for
streambed alteration permits. The conclusion that DFG does not require a streambed
alteration permit for the construction of the sports court does not mean that DFG
conducted an analysis of the full impacts on the environment or the stream from the
development. Regardless, the Commission is a separate agency than DFG and is
responsible for determining compliance of development with the resource protection
policies of Chapter Three of the Coastal Act. The Commission correctly determined, in
its denial of portions of the development proposed under the permit amendment that the
denied development is inconsistent with the policies of Chapter Three of the Coastal
Act. For the reasons explained above, the information in the staff notes of the
conversation with DFG do not have the potential to alter the Commission’s decision.

In addition, the applicants also argue that information contained in the staff report and
findings and statements made at the June 10, 2002 Commission hearing were mistakes
of fact regarding the OTD open space easement. Again, the staff report and findings
and statements made at the hearing do not constitute mistakes of fact. Rather, the
applicants are interpreting the facts and law differently. The applicants disagree with
_ the Commission’s interpretation of the language of the OTD; however, there is no
mistake about what that language is. Furthermore, these issues regarding the OTD
open space easement were discussed in the staff report and findings, at the hearing,
and in the cease and desist order. In fact, the staff report specifically discussed the
OTD and proposed development in relation to the OTD on pages 10 to 15, 25, 28, 31,
32, 37, and 41 (Exhibit 8), and that discussion is incorporated herein. In addition, the
adopted findings for Cease and Desist Order CCC-01-CD-01 (“CDQ") also specifically
addresses the OTD and proposed development in relation to the OTD on pages 2 to 3,
6 to 8, 11, 13 to 14, 17 to 18, 24 to 25, and 27 to 34 (Exhibit 9), and that discussion is
incorporated herein. The applicants made similar arguments in defense of the CDO
and these issues have already been appropriately addressed in both the CDO and the
final action on the permit amendment application. For the reasons stated above and
further explained in the documents cited above, the alleged mistake regarding the OTD
does not have the potential to alter the Commission’s decision.

The applicants’ also argue that reconsideration should be granted based on mistakes of
fact in the staff report and findings regarding visual impacts of the proposed
development. Although the applicants may have a different opinion regarding the visual
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impact of the proposed development, there were no mistakes of fact made in the staff
report or findings regarding visual impacts. The issues raised by the applicants were
appropriately addressed under the visual impacts section of the staff report and
findings, specifically on pages 32 to 40 (Exhibit 13), and that discussion is incorporated
herein. Further, the Commission correctly determined that although the visual impact of
the applicants’ house may be significant, the adverse impacts from the development
that the Commission denied would have additional adverse visual impacts that are
significant. For the reasons stated above and further explained in the report cited
above, the alleged mistake regarding visual impacts does not have the potential to alter
the Commission’s decision.

Lastly, the applicants argue that the identity of the Commission staff person responsible
for the staff report dated May 20, 2002 is a mistake of fact. Although the final staff
report dated May 20, 2002 was not prepared by “S. Haswell”, it was prepared by
Commission staff. The identity of the Commission staff person who prepared the final
staff report is not a material fact that would have changed the staff report, findings, or
Commission decision on the amendment. In sum, this mistake of fact has no potential
of altering the Commission’s decision on the amendment application. As a result, this is
not a valid basis for approval of the reconsideration request. ;

3. Error of Mixed Fact and Law and /or Law

Section 30267 of the Coastal Act provides that the second basis for granting
reconsideration of a permit action is that an error of fact or law has occurred which has
the potential of altering the initial decision. The applicants contend that mixed errors of
fact and law and/or law have occurred that have the potential, if corrected, to alter the
Commission’s decision on that portion of the project that the Commission denied.

a. Applicants’ Contention

The applicants argue that the staff report's statements that the findings of the CDO
apply to and are binding on the applicants with respect to the amendment application
are inaccurate. In addition, the applicants state that the determination by the
Commission that portions of the proposed development should be denied due to the
fact that they are located within the area of the property subject to the offer to dedicate
an open space deed restriction constitutes a further and full taking of that portion of the
property. The applicants also assert that no CODP or amendment should have been
required for the proposed development; portions of the proposed development should
have been considered exempt from Coastal Act requirements. Further, the applicants
argue that the proposed development is consistent with the purposes and uses allowed
by the OTD, Coastal Act, and CEQA. The applicants also state that the original OTD
condition appears to have constituted a per se taking. The applicants also contend that
there was no grading or landscaping done by the applicants on the subject site.
Further, the applicants state that they had no knowledge of any restrictions or conditions
on their ability to improve the portions of the subject site. In addition, the applicants

&
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argue that permits received from Los Angeles County appear to control over the Coastal
Commission’s ability to designate or regulate sensitive habitat on the site. The
applicants go on to argue that any violation, if one exists, is merely a technical one
committed unknowingly. Furthermore, the applicants assert that no harm has been
suffered to the environment as a result of the proposed development. The applicants
also state that they acted on good faith of their vested rights and will be irreparably
harmed if required to remove any of the proposed development. Further, the applicants
state that targeting the applicants’ property when the Commission has not acted on
other properties in the area is unfair, improper, and a denial of equal protection. In
addition, the applicants also argue that the Commission is guilty of laches and is barred
from action by the statute of limitations. The applicants also state that the staff report’s
findings are unsupportable and do not support denial of any of the proposed
development. Finally, the applicants also assert that Commission staff has acted
wrongfully and in an attempt to deny the applicants due process and in violation of the
separation of powers.

b. Analysis

The applicants argue that the staff report's statements that the findings of the CDO
apply to and are binding on the applicants with respect to the amendment application
are inaccurate. Following a public hearing, on May 8, 2001, the Commission issued
Cease and Desist Order CCC-01-CD-01. The Rubinroits asserted numerous defenses
seeking to prevent issuance of the CDO. Pursuant to the May 8, 2001 hearing,
however, the Commission found that these defenses. were legally and/or factually
deficient. The Rubinroits’ defenses included assertions that some of the unpermitted
development had not occurred at all and that other unpermitted development was
exempt from permit requirements. These defenses were rejected. The Rubinroits
_raised some of these defenses again in the context of the permit amendment

application. The Commission had already addressed these defenses raised by the
Rubinroits in the CDO findings and hearing and the findings of the CDO were final and
are binding on the Rubinroits at the time of the June 10, 2002 hearing on the permit
amendment application. As a result, the Commission was not required to address these
defenses again pursuant to the permit amendment application.

In addition, the applicants state that the determination by the Commission that portions
of the proposed development should be denied due to the fact that they are located
within the area of the property subject to the offer to dedicate an open space deed
restriction constitutes a further and full taking of that portion of the property. Further, the
applicants argue that the proposed development is consistent with the purposes and
uses allowed by the OTD, Coastal Act, and CEQA. The applicants also state that the
original OTD condition appears to have constituted a per se taking. The applicants
already raised these issues and they were considered by the Commission and
addressed on pages 31 to 34 of the CDO (Exhibit 9). That discussion is incorporated
herein. In the findings for the CDO, the Commission rejected the applicants’ challenge
of the requirement for the OTD as being a taking of this area. The Commission
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disagrees with the applicants’ assertion that the Commission made a mistake of fact
and/or law regarding a taking.

The OTD restricts the use of the open space easement to “natural open space for
habitat protection, private recreation, and resource conservation uses” (Exhibit 17).
CDP 5-88-056 required the dedication of this easement to “protect the remaining,
undisturbed watershed cover on the property,” and to limit adverse impacts on critical
resources within the nearby ESHA that might arise from future development on the
subject property. The language of the OTD indicates that its purpose is to “restrict
development on and use of the Property so as to preserve the open-space and scenic
values present on the property and so as to prevent the adverse direct and cumulative
effects on coastal resources...”. The OTD also prohibits removal of “native or major
vegetation.”

The Commission’s denial of the development in the area subject to the OTD does not
constitute a taking, for reasons including those set forth in the following paragraphs.

In Hensler v. City of Glendale, (1994) 8 Cal.4™ 1), the California Supreme Court ruled
that a taking only occurs when the economic use of the whole parcel, not simply a
portion of the parcel, is denied. The applicants already have a 4,260 square foot house,
a pool, spa, carport, patio area and several other items of development on the property.
Therefore, the Commission’s denial of development in the OTD areas clearly has not
denied the applicants all economically viable use of the entire property.

In Lucas v. South Carolina, (1992) 505 US 1003, 112S CT 2886, the United States
-Supreme Court found that the regulations and restrictions in effect at the time the
property was acquired must be considered when analyzing the reasonable investment-
backed expectations associated with the purchase of the property (Lucas supra, at p.
" 1019, fn 8; citing Penn Central Transportation Co. v. New York City (1978) 438 US 104,
124, 98 S Ct 2646). The Commission had issued a CDP for the residence that required
the recordation of the OTD and a deed restriction prohibiting future development without
a CDP or amendment to CDP 5-88-056. In the findings for CCC-01-CD-01, the
Commission determined that the applicants were on notice of the existence of the OTD
and the deed restriction at the time they purchased the property. In addition, when the
applicants purchased the property in 1988, the Coastal Act had been in effect for
approximately 11 years. Therefore, the OTD and deed restriction recorded in the chain
of title for the subject property, the CDP, as well as the Coastal Act itself were all in
effect at the time the applicants acquired the property and should have been considered
by the applicants in making an investment-backed decision regarding the cost of the
property.

In Lucas v. South Carolina, the U. S. Supreme Court also found that an agency's
decision could not be considered a taking if the property owner lacks the property right
to undertake development. Based on the restrictions set forth in the OTD and the deed
restriction, the applicants only have the right to undertake development on the subject
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property if they first obtain a CDP or amendment. The applicants did not have the right
to undertake the development that is the subject of this reconsideration request and
underlying permit amendment application without obtaining a permit. Further, in
considering amendment application 5-88-056-A1, the Commission determined that
portions of the development are inconsistent with the Coastal Act.

The decision in Lucas v. South Carolina also found that an agency’s decision could not
be considered a taking if the use proposed would constitute a nuisance under common
law. In the findings for the CDO, specifically pages 30 and 31 (Exhibit 9), the
Commission determined that “the persistence of unpermitted development remains a
continuing violation of the Coastal Act and a continuing public nuisance that the current
owners are liable for correcting. The Coastal Act represents a legislative declaration
that acts injurious to the state’s natural resources constitute a public nuisance.” The
Commission has determined that the denied development that is the subject of this
reconsideration request is inconsistent with the Coastal Act. Therefore, these portions
of the development are a public nuisance since they remain unpermitted and are
inconsistent with the resource protection policies of the Coastal Act.

Further, the applicants also presented these arguments regarding restriction of uses of
development in the OTD area and their takings claim to the Commission before the
Commission made a decision on the request to authorize the development under the
permit amendment application. The Commission considered these arguments and still
denied the development. For the reasons set forth above, the assertion that the denial
of development resulted in a taking does not constitute a mistake of fact and/or law that
has the potential to alter the Commission’s decision regarding the permit amendment
- application.

The applicants argue that the Commission incorrectly determined that the denied
development is not consistent with the specified use of the area subject to the OTD for
. private recreation. The limitation on uses in the OTD is not an authorization to

" undertake development; rather, it indicates that certain uses may be compatible with the
intent of the easement. The OTD and the deed restriction required a CDP or
amendment to CDP 5-88-056 be obtained prior to performing any development (Exhibit
18). The OTD also prohibits removal of native vegetation in the easement area (Exhibit
17). The Commission denied portions of the applicants’ request to authorize this
development, since it correctly determined that the development is inconsistent with the
Coastal Act, as well as the recorded OTD and the terms and conditions of CDP 5-88-
056. Therefore, this allegation does not constitute a mistake of law and/or fact that has
the potential to alter the Commission’s decision.

The applicants also assert that no CDP or amendment should have been required for
the proposed development. The applicants also argue that portions of the proposed
development should have been considered exempt from Coastal Act requirements.
These issues now being raised in the reconsideration request were already raised by
the applicants pursuant to the CDO. As a result, these issues have already been
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considered by the Commission, were addressed on pages 23 to 25 of the CDO (Exhibit
10), which is incorporated herein, and would not alter the decision regarding the permit
amendment application.

Section 30106 of the Coastal Act defines development as:

on land, in or under water, the placement or erection of any solid material or
structure;... grading, removing, dredging, mining, or extraction of any
materials;...construction, reconstruction, demolition, or alteration of the size of
any structure; and the removal or harvesting of major vegetation other than for
agricultural purposes, kelp harvesting, and timber operations. . . As used in this
section, “structure” includes, but is not limited to, any building, road, pipe,
flume, conduit, siphon, aqueduct, telephone line, and electrical power
transmission and distribution line.

All of the development proposed under amendment 5-88-056-A1 and reviewed by the
Commission meets the above definition of development. Consequently, the subject
activities satisfy the definition of development contained in Section 30106 of the Coastal
Act. This definition of development, based on Section 30106 of the Coastal Act, was
also recorded with the Los Angeles County Recorder’s Office as Exhibit C of the deed
restriction and Exhibit D of the OTD open space easement (Exhibit 17). The
requirement for obtaining a CDP or CDP amendment prior to conducting development
on the subject property is provided for in Section 13250(b)(6) of the Public Resources
Code, Special Condition 5 of CDP 5-88-056 (which required recordation of a deed
. restriction prohibiting future development on the property without a CDP or CDP
amendment), and Special Condition 4 of CDP 5-88-056 (which required the recordation
of an OTD of an open space easement) (Exhibits 17 and 18).

Pursuant to Section 30610(a) of the Coastal Act, improvements to a single family

* residence are exempt from permit requirements except under circumstances identified

in Section 13250 of the Public Resources Code. Section 13250(a) indicates that the
term “improvements” refers to structures directly attached to a residence or normally
associated with a residence, such as garages, swimming pools, fences and storage
sheds.

Section 13250(b)(6) states that the following improvements require a CDP:

" Any improvement to a single-family residence where the development permit
issued for the original structure by the commission, regional commission, or
local government indicated that any future improvements would require a
development permit.

Special Condition 5 of CDP 5-88-056 required the recordation of a deed restriction
prohibiting future development without a CDP or CDP amendment (Exhibit 18). Special
Condition 5 contains one exception, which is that removal of vegetation for fire
protection, as required by the County Fire Marshall, does not require a CDP. However,
the removal of vegetation for fuel modification was specifically addressed in the Fuel
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Modification and Landscaping Plans, which limit the clearance of vegetation within the
area defined by the open space easement OTD. Thus, under Section 13250(b)(6), any
improvements to the residence or other development on the property require a CDP.
The adopted findings for CDP 5-88-056 indicate that the deed restriction limiting future
development was necessary to prevent cumulative adverse impacts to the ESHA and to
make the development of the residence consistent with Section 30240 (b) of the Coastal
Act. Therefore, to the extent that any of the development proposed under amendment
5-88-056-A1 qualifies as improvements to the residence, in light of the deed restriction
required by Special Condition 5, they are not exempt from permit requirements pursuant
to Section 13250(b)(6).

In addition, the requirement of Special Condition 4 of CDP 5-88-056 for recordation of
the Open space easement OTD prohibits development within the area to which the OTD
pertains in the absence of a permit for such development issued by the Commission.
As in the case of the deed restriction, the adopted findings for CDP 5-88-056 state that
the open space easement OTD was required to prevent cumulative adverse impacts to
the ESHA and to make the development of the house consistent with Section 30240(b)
of the Coastal Act.

The application for CDP 5-88-056 instructs the applicant to “describe the proposed
development.” The applicants are instructed to “include secondary improvements such
as septic tanks, water wells, roads, etc.” The applicants for this permit, Jack and Annie
Moses, described the development as “construct single family residence, water well
(and) septic system.” Later in the application, the Moses state that there will be two
covered parking spaces and two uncovered parking spaces and that no grading was
being proposed. Therefore, the development proposed under amendment 5-88-056-A1
was not included development that was previously included in the description of the 5-
- 88-066. Consistent with the description of the proposed development contained in the

- application for CDP 5-88-056, the adopted findings state that the applicants propose to
“construct a 4,260 square-foot, 28-foot high (above existing grade), four-level single
family residence with water well and septic system.” Further, the plans that were
approved by the Commission under 5-88-056 do not show any of the development
proposed under the amendment.

As a result, all of the development proposed under the amendment 5-88-056-A1
required a CDP or CDP amendment. For the reasons already considered by the
Commission and listed again above, none of the development proposed under the
amendment 5-88-056-A1 was exempt or previously approved under the original permit.

The applicants also contend that there was no grading or landscaping done by the
applicants on the subject site. The CDO required, in part, that the Rubinroits submit a
complete application to address all of the items of unpermitted development.- In
completing the application, however, the applicants asserted that only minimal or no
grading occurred for the construction of the sports court and decomposed granite area
adjacent to the sports court and refused to provide staff with an engineer or geologist’s
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analysis of the amount of grading to document this claim. In issuing the CDO, however,
the Commission already determined that grading had occurred in these areas, and that
finding was and is final and binding. Although the Commission does not know the exact
amount of grading that occurred, because the applicants refused to provide this
information, the exact amount was not necessary to evaluate the applicants’ proposal
because no amount of grading would be consistent with the Coastal Act policy
protecting ESHA. As discussed on page 26 of the staff report (Exhibit 11), and
incorporated herein, even if only minimal (or even no) grading was performed,
construction of the sports court and decomposed granite area still resulted in removal of
native chaparral habitat in close proximity to a stream, which is inconsistent with the
policy of the Coastal Act requiring the protection of ESHA and which states that only
resource dependent uses (which the current proposal is not) may be allowed within
ESHA. In addition, the applicants raised these issues pursuant to the CDO, specifically
on pages 23 to 25 (Exhibit 10) and 30 to 31 (Exhibit 9), and that discussion is
incorporated herein. As a result, these issues have already been fully considered by

the Commission and there has not been a mistake of fact and/or law that would alter the

decision regarding the permit amendment application.

Further, the applicants state that they had no knowledge of any restrictions or conditions
on their ability to improve the portions of the subject site and that any violation, if one
exists, is merely a technical one committed unknowingly. This defense was also raised
by the applicants pursuant to the CDO proceedings and has been reviewed by the
Commission. Section 30600(a) of the Coastal Act states that, “in addition to obtaining
any other permit required by law from any local government or from any state, regional,
or local agency, any person. . . wishing to perform or undertake any development in the
coastal zone. . . shall obtain a coastal development permit.” Thus, the applicants are
responsible for complying with the Coastal Act requirements regardless of knowledge.
_Ignorance of the law is not a defense and is not a valid reason for reconsideration. In
- addition, the recorded deed restriction limiting future development without a CDP or
CDP amendment and the OTD served to put the applicants on notice of the
requirements to obtain authorization from the Commission for development on the
subject property. Even if the applicants’ consultants knew about the OTD and the deed
restriction and had enough knowledge of the CDP requirements to know that a CDP or

CDP amendment was required for any future development on the subject property, then

the applicants are expected to know that information regardless of whether the
consultant passed that information on to the applicants.

The theory of imputed knowledge states that “an agent is under a duty to inform his
principal of matters in connection with the agency that the principal would desire to
know about. Even if he fails to do so, the principal will in most cases be charged with
such notice.” (2 Witkin, Summary of California Law 9", “Agency and Employment,” 99;
emphasis added.) In Columbia Pictures Corp. v. DeToth (1948) 87 Cal.App.2d 620, the
Court of Appeal explained the doctrine of imputed knowledge as follows:

The fact that the knowledge acquired by the agent was not actuélly
communicated to the principal . . . does not prevent operation of the rule. . . The

-
>




Reconsideration Request
5-88-056-A1-R {Rubinroit)
Page 25

agent may have been guilty of a breach of duty to his principal, yet the
knowledge has the same effect as to third persons as though his duty had been
faithfully performed. The agent acting within the scope of his authority, is, as to
the matters existing herein during the course of the agency, the principal
himself.

In addition, Civil Code Section 2332 states:

NOTICE TO AGENT, WHEN NOTICE TO PRINCIPAL. As against a principal, both
principal and agent are deemed to have notice of whatever either has notice of,
and ought, in good faith and the exercise of ordinary care and diligence, to
communicate to the other.

Thus, even if the applicants’ consultants did not inform them of the need to obtain a
CDP, under the doctrine of imputed knowledge, the applicants are still responsible for
complying with the provisions of the Coastal Act. If the applicants’ consultants did not
know about the CDP requirements or about the existence of the OTD and the deed
restriction, the applicants are not excused from compliance with legal requirements. In
acting on the permit application, the Commission determines whether the proposed
development is consistent with Chapter Three of the Coastal Act. The applicants’
assertion that they were not aware of the restrictions on the property or the requirement
to obtain a permit is not relevant to this determination. Finally, these issues have
already been considered by the Commission and were addressed on pages 29 to 31 of
the CDO (Exhibit 9), which is incorporated herein. For the reasons state above, this
does not constitute a mistake of fact and/or law that has the potential to alter the
- decision regarding the permit amendment application.

In addition, the applicants argue that advice and permits received from Los Angeles
County appear to control over the Coastal Commission’s ability to designate or regulate

" . sensitive habitat on the site. Again, in the context of the CDO proceedings, the

applicants made the same arguments, which were specifically addressed in pages 29
and 30 of CDO (Exhibit 9). As stated previously in the CDO, Section 30600(a) of the
Coastal Act states that, “in addition to obtaining any other permit required by law from
any local government or from any state, regional, or local agency, any person. . .
wishing to perform or undertake any development in the coastal zone. . . shall obtain a
coastal development permit.” Under California law, one public agency cannot impair the
legal jurisdiction of another public agency by giving erroneous advice. (California Tahoe
Regional Planning Agency v. Day and Night Electric, Inc. (1985) 163 Cal.App.3d 898.)
Thus, regardless of whether the County failed to inform the applicants of the permit
requirements or informed the applicants that no permit is required, the applicants are
responsible for complying with the Coastal Act requirements. In addition, the recorded
deed restriction limiting future development without a CDP or CDP amendment and the
OTD served to put the applicants on notice of the requirements to obtain authorization
from the Commission for development on the subject property. In addition, in acting on
the permit application, the Commission determines whether the proposed development
is consistent with Chapter Three of the Coastal Act. The applicants’ assertion that they
were given incorrect advice by the County is not relevant to this determination.
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The Commission has not delegated its development review authority to Los Angeles
County for development in the area of the subject property since the Commission has
not certified a LCP for this area. The Commission certified the Malibu/Santa Monica
Mountains Land Use Plan (LUP) on December 11, 1986 and adopted findings in
support of its certification of the LUP on January 15, 1987. The Implementation Plan
(IP), needed to carry out the LUP and complete the Local Coastal Program (LCP) for
this area has not been submitted to or certified by the Commission. Therefore, the
Commission has not delegated its development review authority, pursuant to Section
30519 of the Coastal Act, for the unincorporated areas of Los Angeles County in the
Santa Monica Mountains. The findings for CDP 5-88-056 cite policies of the
Malibu/Santa Monica Mountains LUP in support of its determination regarding
consistency of the development with the Coastal Act and the requirement for certain
conditions. Although policies of the LUP have previously been cited for reference, the
County’'s permits and regulations do not control, limit or supercede the authority of the
Commission in reviewing permit applications or in designating or regulating sensitive
habitat. Therefore, the Commission currently has the authority and obligation to
determine which areas are ESHA pursuant to the definition in the Coastal Act (Public
Resources Code section 30107.5) and to apply the policies of the Coastal Act that
protect ESHA (Public Resources Code Section 30240).

The Rubinroits applied for permit amendment 5-8-056-A1 for development on the
- subject property. The Coastal Act required the Commission to evaluate the consistency
of the development with the Chapter Three policies of the Coastal Act, which include
Section 30240, the policy that protects ESHA. Therefore, the Commission was required
to determine whether there is ESHA on or near the locations of the proposed
development. In the findings for permit amendment 5-88-056-A1, the Commission
determined that the chaparral vegetation on and near the property and the riparian
vegetation near the property are ESHA. In the findings for CDP 5-88-056-A1, the
Commission correctly determined that some of the development was resulting in
removal of the chaparral vegetation which is ESHA and that this is not permitted under
Section 30240 of the Coastal Act.. This conclusion does not represent a mistake of fact
and/or law. Furthermore, the Commission also determined that the development that
was denied would not be consistent with the terms of the offer to dedicate an open
space easement recorded against the property as a condition of Permit No. 5-88-056.
That recorded offer to dedicate an open space easement and the terms and conditions
of Permit No. 5-88-056 prohibit the development proposed by the applicant in the
easement area regardiess of whether the native vegetation that would be impacted is
ESHA. For all the reasons state above, the alleged mistake regarding ESHA does not
have the potential to alter the Commission’s decision.

Furthermore, the applicants assert that no harm has been suffered to the environment
as a result of the proposed development and that, in fact, the development serves as a
“firebreak”. The applicants already raised this issue in the CDO proceedings. Further, it

=
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was discussed on pages 35 and 36 of the CDO (Exhibit 12), and that discussion is
incorporated herein. In addition, the findings of the staff report, specifically pages 22 to
43 (Exhibit 13), address the adverse impacts resulting from the development, and that
discussion is incorporated herein. The Commission recognizes the fire hazard of the
surrounding area and conditioned permit 5-88-056 and permit amendment 5-88-056-A1
to allow for removal of combustible vegetation to within specified limits from approved
structures. The sports court is located over 250 feet from the residence, in an area
outside of the permitted zones for fuel modification, however. In sum, the Commission
correctly found that the proposed development has resulted in decline in the area and
quality of available habitat, increased erosion, geological hazards, decreased water
quality and adverse impacts to visual resources. For these reasons, the alleged
mistake regarding harm to the environment does not have the potential to alter the
Commission’s decision.

The applicants also state that they acted on good faith of their vested rights and will be
irreparably harmed if required to remove any of the proposed development. This issue
was also raised by the applicants in the context of the CDO and was specifically
discussed on page 36 of the CDO (Exhibit 12), and that discussion is incorporated
herein. The process of applying for a vested rights determination was explained to the
applicants previously and a vested rights application was mailed to them on May 21,
2001. The applicants have not submitted a vested rights application for consideration
by the Commission staff, even though they have been on notice for over five years that
the Commission considers certain development on the subject site to be in violation of
the Coastal Act. Therefore, the applicant’s purported reliance on an alleged vested right
does not constitute and mistake of fact and/or law by the Commission, and does not
have the potential to alter the Commission’s decision.

Further, the issue of whether development should be removed is separate and distinct
~ from the permit amendment application. In considering a permit or permit amendment
- application, the Commission reviews the development to determine if it complies with
the Chapter Three policies of the Coastal Act. The applicants’ assertion that they will be
harmed if they must remove the denied development is not relevant to this
determination. Further, the applicants have not submitted any evidence to demonstrate
that removal of the development would be infeasible. For these reasons, this assertion
does not demonstrate a mistake of fact and/or law and does not have the potential to
alter the Commission’s decision.

Further, the applicants state that targeting the applicants’ property when the
Commission has not acted on other properties in the area is unfair, improper, and a
denial of equal protection. This issue was also raised by the applicants in the context of
the CDO proceedings and was specifically reviewed on page 37 of the CDO (Exhibit
14), and this discussion is incorporated herein. As stated in the CDO, the applicants
are the subject of the enforcement actions due to their failure to apply for a CDP or CDP
amendment for their development, in violation of the conditions of a previously issued
CDP. The Commission staff is investigating the applicants’ assertion that there are
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violations of the Coastal Act on properties in the vicinity of the subject property.
Regardless of the results of this investigation, the Commission has the statutory right to
enforce the Coastal Act with its cease and desist order powers, pursuant to Section
30810 of the Coastal Act. In acting on the applicant's permit amendment, the
Commission determines whether the proposed development is consistent with the
Chapter Three policies of the Coastal Act. These assertions are not relevant to that
determination. Therefore, this assertion does not demonstrate a mistake of fact and/or
law, and does not have the potential to alter the Commission’s decision.

In addition, the applicants also argue that the Commission is guilty of laches and is
barred from action by the statute of limitations. Again, the applicants raised this issue
pursuant to the CDO proceedings and this issue was specifically addressed on pages
38 and 39 of the CDO (Exhibit 15), and that discussion is incorporated herein. Even
though the Commission has correctly rejected the defense that it is guilty of laches and
is barred by applicable statues of limitation in its prior actions, the following paragraphs
present an explanation of the Commission’s rejection of this defense.

The doctrine of laches does not apply in this case. It is well settled that the equitable
defense of laches “will not ordinarily be invoked to defeat policy adopted for the public
protection” (City of San Francisco v. Pacello (1978) 85 Cal.App.3d 637, 646.") In this
case, the cease and desist order proceedings were initiated to bring the subject
violations into compliance with the Coastal Act, which was adopted to protect coastal
resources.

Even if the doctrine were applicable to this proceeding, it is well-established that “laches
is an equitable defense that requires both unreasonable delay and prejudice resulting
from the delay. The party asserting and seeking to benefit from the laches bar bears
the burden of proof on these factors.” (Mt. San Antonio Comm. Coll. Dist. v. Pub. Emp.
Rel. Bd. (1989) 210 Cal.App.3d 178.) The applicants fail to explain either why they
" believe the Commission’s actions involved delay that should be considered to be
“unreasonable,” or how any such delays have operated to their prejudice.

The applicants’ argument that reconsideration should be granted based on the
Commission’s actions being barred by applicable statute of limitations is equally
unavailing. As discussed above, the applicants’ actions contributed to Commission
staff’s delay in enforcing the violations. After issuing the applicants a notice of intent to
commence cease and desist proceedings on October 9, 1998, Mr. Rubinroit called
Commission staff member Mary Travis to express his desire for an “amicable
resolution.” On November 12, 1998, Commission staff members Mary Travis and
Nancy Cave called Mr. Rubinroit to discuss resolution. Mr. Rubinroit subsequently

' Accord: Morrison v. California Horse Racing Board (1988) 205 Cal.App.3d 211, 219 (“Where
there is no showing of manifest injustice to the party asserting laches, and where application of
the doctrine would nullify a policy adopted for the public protection, laches may not be raised
against a governmental agency.”)
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agreed to file two complete CDP applications. In reliance on this commitment by Mr.
Rubinroit, the enforcement staff removed the cease and desist order hearing from the
Commission’s agenda. The discussions between staff and Mr. Rubinroit constituted
settlement agreements that should not be used to argue delay by the Commission. In
the case of Transwestern Pipeline Company v. Monsanto Company (1996) 46
Cal.App.4" 502, the Court of Appeal ruled that settlement negotiations weaken, if not
completely refute an argument of unreasonable delay in bringing enforcement actions.

The applicants’ statute of limitations defense is equally unavailing. The limitations
periods the Rubinroits cite, Code of Civil Procedure Sections 315 and 338, are
applicable, if at all, only to judicial enforcement proceedings. They have no applicability
to administrative enforcement proceedings such as a cease and desist order
proceeding brought by the Commission. In Fahmy v. Medical Board of California (1995)
38 Cal.App.4™ 810, the Court of Appeal ruled that statutes of limitations are products of
legislative authority and control. At p. 816, the court noted that the law which governed
the administrative enforcement proceeding at issue in that case:

noticeably lacks a statute of limitations. The legislature is presumably aware
that there are statutes limiting the right to bring action in other, arguably
analogous situations. Yet the legislature chose not to impose any limitation on
the Board in this precise situation.

Similarly, the Coastal Act’s limitation provision in Section 30805.5 does not on its face
apply to the issuance of the CDO. Rather, it applies only to actions to recover civil fines
and penalties. The Commission issued the cease and desist order against the
- Rubinroits to remedy a series of violations of the perrmt requirements of the Coastal Act,
not to coiiect fines and penalties.

in sum, this argument now raised again by the applicants in the reconsideration request
was previously considered by the Commission and was addressed in the CDO
" proceedings and the Commission appropriately determined that a coastal development
permit is required for the development at issue. Therefore, the applicants fail to raise a
mistake of fact or law that has the potential to alter the Commission decision on
amendment 5-88-056-A1.

The applicants also state that the staff report's findings are unsupportable and do not
support denial of any of the proposed development. On June 10, 2002, the
Commission unanimously voted to partially approve and partially deny the Rubinroits’
application for an amendment to CDP 5-88-056 to authorize the proposed development
that was the subject of the CDO. The items of development that were denied by the
Commission included the lighted sports court, lighted stairway extending from the pool
area to the sports court and installation of decomposed granite on the eastern side of
the sports court. The Commission also denied those portions of the following
unpermitted development that extend into the area subject to the offer to dedicate an
open space easement, including the sand fill play area east of the pool, irrigation
system, chain link fence, and the water tank. The inclusion of the water tank in this list
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of denied development is subject to a determination by the South Central District Office,
based on documentation from the Los Angeles County Fire Department, to allow the
water tank to remain in its current location in accordance with criteria established by the
Commission. The Notice of Intent to Issue the Amendment 5-88-056-A1 reflects this in
Special Condition 2 (Exhibit 16). The findings for the Commission’s action on
amendment application CDP 5-88-056-A1 included a determination that all of
development that was denied is inconsistent with some or all of the resource protection
policies of the Coastal Act, including Section 30253 regarding geologic stability and
protection against erosion; Sections 30230 and 30231 regarding coastal waters; Section
30240 regarding ESHA; and Sections 30251 and 30253(5) regarding visual resources,
community character, and minimization of natural landform alteration.

The findings for amendment 5-88-056-A1 also conclude that the chaparral and riparian
vegetation on and in the vicinity of the subject site constitute ESHA for purposes of
Section 30240 of the Coastal Act. In the findings for CDP 5-88-056-A1, the
Commission correctly determined that the chaparral on the subject property and the
chaparral and riparian vegetation in adjacent areas are ESHA. The Commission
previously determined, in the findings for CDP 5-88-056, that nearby Dark Canyon is
also ESHA, and attached conditions to CDP 5-88-056 to protect this ESHA, including
the requirement for the OTD an open space and conservation easement for the
protection of these sensitive resources. In the findings for CDP 5-88-056-A1, the
Commission determined that the denied development was inconsistent with resource
protection policies of the Coastal Act. Furthermore, the Commission found in its action
on CDP 5-88-056-A1, that the denied development is inconsistent with the recorded
offer to dedicate an open space easement and the terms and conditions of CDP 5-88-
056, regardless of whether the native vegetation that would be affected was ESHA. For
the reasons cited above, this assertion does not constitute a mistake of fact and/or law
that has the potential to alter the Commission’s decision.

" Finally, the applicants also assert that Commission staff has acted wrongfully and in an
attempt to deny the applicants due process and in violation of the separation of powers.
The Commission disagrees with the assertion that it has been acting in violation of the
United States and California Constitutions. Although a Sacramento County Superior
Court judge ruled in the Marine Forest Society vs. California Coastal Commission case
that the appointment of the Commissioners violates the separation of powers provision
of the California Constitution, a stay of this decision has been issued and an appeal of
this decision is pending before the California Court of Appeal. The courts have not
taken any action to prevent the Commission from exercising its authority under the
Coastal Act. Therefore, this assertion does not constitute a mistake or fact and/or law
that has the potential to alter the Commission’s decision.

The Commission finds that the applicants’ claim of being deprived due process is also
without merit. Pursuant to the review of the permit application, the Commission did not
respond to arguments that were already rejected in the Commission’s findings for the
CDO. The findings for the CDO are final and binding since the applicants did not avail
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themselves of the procedure for filing for a petition for a writ of mandate as directed by
Section 30801 of the Coastal Act. Because the Rubinroits had the opportunity to seek
judicial review of the Commission’s decision on the CDO, but chose not to do so, they
were not deprived of due process with respect to the determinations made in the CDO.

The Commission staff's refusal to recommend that the Commission postpone the
hearing for amendment application CDP 5-88-056-A1 so that the applicants could file an
application to amend or rescind the CDO did not result in a deprivation of due process.
The Commission staff denied the applicants’ request for a hearing to rescind or modify
the CDO because the applicants did not meet the threshold test provided for in Section
13188 of Title 14 of the California Code of Regulations, which states the following:

A person to whom a Cease and Desist Order is directed may commence a
proceeding for the purpose of rescinding or modifying that Cease and Desist
Order only where the person demonstrates to the satisfaction of the executive
director that there has been a material change in the facts upon which the order
was issued.

In addition, the applicants also argue that they were advised by Commission staff that
the CDO would have no effect on the application for CDP 5-88-056-A1 and that they
otherwise would have applied earlier and more completely to modify or rescind the
CDO. The applicants were free to propose to modify or rescind the CDO at any time.
In fact, they did so and their request was rejected. Commission staff's statement that
the CDO would not affect the amendment application was accurate, as the
Commission's staff recommendation regarding the development proposed in the CDP
5-88-056-A1 application was based solely upon an analysis of consistency with the
Chapter Three policies of the Coastal Act and the previously issued permit, CDP 5-88-
056. Further, the issues resolved in the CDO findings include whether development
that requires a coastal development permit or amendment occurred on the subject

" . property. The findings for amendment CDP 5-88-056-A1 addressed the issues of

whether the development proposed in the application complies with the Chapter Three
policies of the Coastal Act. The Commission finds that there was no error of fact or law
with respect to these issues that has the potential to alter the Commission’s decision on
permit amendment 5-88-056-A1.

C. Conclusion

The Commission finds that there is no relevant new evidence that in the exercise of
reasonable diligence could not have been presented at the hearing on the permit and
that there was no error of fact or law with regard to the permit approval. Further, the
Commission finds that neither the new evidence submitted by the applicants nor their
arguments regarding error of fact or law has the potential of altering the initial decision,
including the denial of the lighted sports court, lighted stairway extending from the pool
area to the sports court, and installation of decomposed granite on the eastern side of
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the sports court and the imposition of Special Condition 2, requiring revised project
plans. The Commission made clear and supportable fi ndmgs for its action on June 10
2002. Therefore, the applicants’ reconsideration request is denied.
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Re:  Application No. 5-88-056-A1 (the "Application"); Property: 25351 Piuma
Road, Los Angeles County (the "Subject Property"); Applicants: Howard
and Terry Rubinroit (the "Applicants")

To The Honorable Members of the California Coastal Commission:

Pursuant to the California Coastal Act, §§30626 and 30627 of the Public
Resources Code, and Title 14, California Code of Regulations, Article 18, Reconsideration,
99 13109.1 to 13109.5, inclusive, Applicants hereby request reconsideration of 1) the terms and
conditions of Coastal Development Permit 5-88-056-A1 (“CDP”) insofar as it approves the after-
the-fact development of the so-called chain link fence, but requires that the portion of the chain
link fence located within the area purportedly subject to the offer to dedicate an easement be
relocated; and 2) the denial of any of the “development” which is the subject of the Application.

This Request for Reconsideration (“Request”) is made on the grounds that: 1)
there exists relevant new evidence which, in the exercise of reasonable diligence, could not have
.been presented at the hearing on the Application; and 2) errors of fact and/or law have occurred
which, if corrected, have the potential of altering the Commission’s decision on the Application
and concerning the CDP.

The relevant new evidence consists of the following:

a) Letter, dated June 24, 2002, from Dr. Daryl Koutnik, Senior Biologist,
Impact Analysis, Los Angeles County Department of Regional Planning, to Don Schmitz
of Schmitz & Associates, a true and correct copy of which is attached hereto as Exhibit 1,
and incorporated herein by this reference. As stated in the Declaration of Howard J.

EXHIBIT 1

5-88-056-A1-R (Rubinroit)
Reconsideration Request
Letter, July 8, 2002




SIDLEY AUSTIN Bﬁ""’WN & WooD Lir ) LOS ANGELES

California Coastal Commission
July 8, 2002
Page2

Rubinroit, dated June 9, 2002 (“Rubinroit Decl.”),' at paragraph 19, Dr. Koutnik was
provided a copy of the Staff Report respecting the Application but, until on or about June
7, 2002, apparently was not authorized to prepare any comments with respect thereto. On
or about June 7, 2002, Dr. Koutnik was asked by Supervisor Yaroslavsky’s office to
prepare comments with regard thereto. Id. However, Dr. Koutnik’s comments were not
prepared until June 24, 2002, and were not and could not have been presented on or
before the June 10, 2002 hearing (the “Heanng ) on the Application.? Dr. Koutnik’s

June 24, 2002 letter supports the previous findings and conclusions of the only other
qualified blologlst to study and consider the Subject Property — Steve Nelson, Apphcants
retained expert,” and concludes, among other things, that the Subject Property is not an
environmentally sensitive habitat area (“ESHA”) or adjacent to an ESHA; that riparian
resources do not exist on or adjacent to the Subject Property; and that the portion of the
mapped blue-line drainage adjacent to the Subject Property does not qualify as ESHA,
and, indeed, that the mapped blue-line drainage qualifies as ESHA at a point no closer
than % of a mile from the Subject Property. On the other hand, the Commission Staff
was and is either unable or refuses to provide any information respecting the
qualifications of any Commission personnel who actually performed any activities,
including investigation or analysis, respecting the Subject Property, including in
connection with the Application. See, Letter, dated June 7, 2002, from the Abe G.
Doherty to Schmitz & Associates, a true and correct copy of which is attached hereto as
Exhibit 3, and incorporated herein by this reference.® Accordingly, none of the purported
findings as to biological and/or environmental issues and concemns respecting the Subject
Property required to be evaluated under the Coastal Act, including whether the Subject
Property is in or closely adjacent to an ESHA or concerning the location, nature, and/or
supposed impacts on the so-called blue-line drainage, are supported by any competent
evidence; indeed, they are contrary to the only competent evidence submitted in
connection with the Application.

b) Photograph of the Subject Property showing the so-called “children’s play
area” east of the pool, and the portion of the chain link fence located within the area
purportedly subject to the offer to dedicate an easement, a true and correct copy of which
attached hereto as Exhibit 4, and incorporated herein by this reference. The photograph

A copy of the Rubinroit Decl. was filed with the Commission on June 10, 2002, and a copy
thereof is attached hereto as Exhibit 2 for the convenience of the Commission.
2 At the Hearing, Applicants made a request for a continuance and/or that the record be left open
in part because of Dr. Koutnik’s anticipated letter, but that request was denied.
3 To Applicants’ knowledge, no Commission biologist visited the Subject Property in connection
with the Application or otherwise, and, certainly, no Commission biologist ever requested or
recewed Applicants’ permission to enter onto and/or investigate the Subject Property.

4 Mr. Doherty’s letter is dated June 7, 2002, and was received by Schmitz & Associates on June
10, 2002, the date of the Hearing on the Application.
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reveals that the “children’s play area” is very small in area and is located immediately
adjacent to the lawn area; that a portion thereof (to about the location of the tetherball
pole) is located outside of the area purportedly subject to the offer to dedicate an
easement (“OTD”); and that the portion of the “children’s play area” located in the area
purportedly subject to the OTD is “undeveloped” and merely covered with a thin layer of
sand commonly found in the Coastal Zone. The photograph further shows that the
portion of the chain link fence in the area purportedly subject to the OTD follows the
natural topography and contours of the land, and was and is constructed in the least
visually obtrusive location possible. This photograph was not earlier supplied in
connection with the Application since the Staff Report indicated that the only serious
objection to the “childrens play area” and the portion of the chain link fence located in
the area purportedly subject to the OTD were that they were in fact located in the area
purportedly subject to the OTD. Immediately following the hearing, the Executive
Director advised Applicant Howard Rubinroit that if moving a portion of the “chain link
fence” would increase visual impact, the Staff would consider “the possibility of leaving
the portion of the fence in the area subject to the offer to dedicate the open space
easement in its current location.” See, Notice of Intent to Commence Restoration Order
Proceeding” (“NOI”), dated June 20, 2002, page 2, footnote 2. Thereafter, the Executive
Director indicated that he had concluded that such “possibility” was foreclosed by “the
recent action by the Commission denying [the] application to approve the fence in its
current location.” Id. Accordingly, since no Coastal Act policy is furthered by re-
location of a portion of the chain link fence, and, indeed, any negative visual impact
thereof would be increased by such re-location, Applicants request reconsideration of the
Commission’s decision on the Application and in the CDP which imposes the condition
that the eastern portion of the chain link fence be re-located.

The mistakes of fact include the following:

) The information contained in the California Coastal Commission Staff
Report, dated May 20, 2002 (“Staff Report™) and in the CDP’s purported findings
. concerning the supposed presence of an ESHA on or closely adjacent to the Subject
Property is not consistent with the Los Angeles Sensitive Environmental Resources Area

map, nor is it correct in the analysis of the resources present on the Subject Property. See
Exhibit 1.

d) The information contained in the Staff Report and in the CDP’s purported
findings concerning the Subject Property being in an area of the Dark Canyon which is an
ESHA, since the riparian features specifically associated with the Dark Canyon drainage
which could be considered an ESHA are located no closer than at least a thousand feet
distance from the Subject Property. See Exhibit 1.

e) The information contained in the Staff Report and in the CDP’s purported
findings that the Subject Property is located proximate to riparian vegetation, including
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riparian vegetation associated with the so-called blue line drainage, because the actual
riparian resources supported by the so-called blue line drainage do not exist on or
adjacent to the Subject Property. See Exhibit 1.

f) The information contained in the Staff Report and in the CDP’s purported
findings that categorize the so-called blue line drainage as ESHA, since it is an arbitrary
categorization without any substantiation or analysis of the riparian resources in the area
of the Subject Property. See Exhibit 1. In fact, the so-called blue line drainage adjacent
to the Subject Property is not an ESHA, and the blue line drainage does not qualify as
ESHA until its location more than a quarter of a mile from the Subject Property. See
Exhibit 1.

g) The information contained in the Staff Report and in the CDP’s purported
findings that chaparral vegetation on the Subject Property constitutes an ESHA, because,
inter alia, 1) the chaparral on the Subject Property is primarily chamise chaparral, one of
the most common types in California; 2) the Subject Property is not intended to be a
wildlife habitat, and abundant amounts of the same wildlife habitat exist in the areas
surrounding the Subject Property; and 3) of the fact that the chaparral on the Subject
Property is not rare to the area or, indeed, in the entire State. See Exhibit 1.

h) The information contained in the Staff Report and in the CDP’s purported
findings that the Subject Property is in or immediately adjacent to an ESHA, because
such information is inconsistent with the Los Angeles County Sensitive Environmental
Resource Area map, and with the present nature, condition, and circumstances of and
adjacent to the Subject Property. See Exhibit 1.

i) The representations made to the Commission at the Hearing, in response
to a question from Commissioner Dettloff, as to whether it was true “that Fish and Game
was taking an entirely different position . . . .” from that taken by the Commission, and/or
that the total nature and “extent of” Fish and Games’ determination simply “was that no
stream bed alteration agreement was required . . . . In fact, Mr. Abe Doherty’s own
handwritten report of his conversation with Cindy Wood of the Department of Fish and
Game states that she found that the effects of the development of the sports court were
not significant; i.e., that:

“She said that the development is not w/in DFG jurisdiction.
She wouldn’t call it significant (alteration of stream bed/bank).”®

3 See, Reporter’s Transcript of Proceedings (“Transcript”™), page 40, 11 10-22, a true and correct
copy of which is attached hereto as Exhibit 5.

% See, April 18, 2001, Violation Investigation Report — Telephone Log, prepared by Abe
Doherty, a true and correct copy of which is attached hereto as Exhibit 6.
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k)] The information contained in the Staff Report and in the CDP’s purported
findings, and the statement made by Commissioner Reilly at the Hearing, that the
development which is the subject of the Application is located on an area of the Subject
Property subject to an irrevocable offer to dedicate “an open space easement,” and to a
requirement to “keep the property in open space for the period of time that the open space
easement would run . . ..”" In fact, the OTD provides that, among the permitted uses of
the so-called “Protected Land” subject to the OTD, is use for “private recreation. . . 8
Moreover, “development” on the “Protected Land” is not prohibited, but merely
restricted, and “development approved by the Coastal Commission or its successor
agency on a subsequent Coastal Permit” is fully allowed. Id. ‘

k) The information contained in the Staff Report, reported by Staff at the
Hearing, and contained in the CDP’s purported findings respecting the supposed visual
impacts of the proposed development, and the visibility of the proposed development
from three supposedly significant view points within a mile of the Subject Property and
from the Backbone Trail. In fact, there exist no “significant viewpoints™ within a mile of
the Subject Property, the information respecting the “significant viewpoints” reported by
Staff is unsupported and unsupportable, and, in fact, is contrary to the line of sight
analysis submitted to the Commission by Applicants; and any impact is insignificant in
comparison to the visual impact of Applicants’ house which was permitted by the
Commission in 1988.

b The identity of the “Staff” person supposedly responsible for the Staff
Report - - S. Haswell, as indicated on page 1 of the Staff Report. Applicants are
informed and believe that Ms, Haswell is on extended leave from the Commission, and
was on leave and did not participate in the preparation of the Staff Report issued on May
20, 2002.

The errors of mixed fact and law and/or of law which have occurred, and which,
if corrected, have the potential of altering the Commission’s decision on that portion of the
Application which the Commission denied, include the following:

m)  The Staff’s claims in the Staff Report and the purported findings of the
CDP that the purported findings of Cease and Desist Order CCC-01-CD-01 (the “CDQO”)
apply to and are binding on the Applicants respecting the Application. In fact, and
among other things, the supposed findings in connection with the CDO were unsupported
by the evidence; those supposed findings are not and have never become final; the
Commission is estopped to assert the applicability or finality of those supposed findings

7 See Transcript, page 41, 1l 4-14 (emphasis supplied). A true and correct copy of that portion of
the Transcript is attached hereto as Exhibit 7.

¥ See, OTD, Exhibit A to Staff Report, a true and correct copy of which, for the convenience of
the Commission, is attached hereto as Exhibit 8, and incorporated herein by this reference.
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as to the Application, because, inter alia, Sabrina Haswell, a staff person in the Ventura
office, advised Don Schmitz, Applicants’ representative, that the CDO and its findings
would not have any effect on the Application, and that the Application was complete and
would be reviewed and determined on its merits, and, in reliance thereon, Applicants
discontinued the efforts which they had announced to Staff and begun to implement to
bring a proceeding under Section 13188 of Title 14, Division 5.5, Chapter 5, Sub-Chapter
8 of the Cahforma Code of Regulations to expunge or correct the errors in the CDO and
its findings;’ and the Coastal Act requires the Commission to consider and determine the
Application and to consider the evidence supplied in connection therewith fully on their
merits.

n) . The determination by the Commission that certain of the development
which was and is the subject of the Application should be denied because they are located
within the area supposedly subject to the OTD is a violation of the U.S. and California
Constitutions, and constitutes a further and full taking of that portion of the Subject
Property supposedly subject to the OTD, all without a consideration of the “nexus” of
such a full and final taking to the public purpose to be achieved thereby, and without the
payment of any consideration therefor.

0) Each and all of the grounds and bases stated in paragraph 42 of the
Rubinroit Decl., Exhibit 2 hereto, all of which are incorporated herein by this reference.

Accordingly, Applicants hereby respectfully request that the Commission
reconsider that portion of its decision on the Application and its decision and supposed findings
in the CDP to the extent that they deny any of the development which was and is the subject of
the Application, and further reconsider the condition in the CDP that a pomon of the chain link
fence be re-located.

Respectfully submitte

HIR:sk

® See, Exhibit G to Rubinroit Decl., Exhibit 2 hereto.
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Depariment of Regional Planaing
Director o Pianaing James £ Narii, AICP

RN,
June 24, 2002

Don Schwmiiz

Schmitz And Associates

29350 West Pacific Coast Highway, Unit 12
Malibu, CA 90265 .

RE: Cuoastal Commission Staff Report, Appilication No. 5-88-056-A1 (May 20, 2002).
Dear Mr. Schmite:

[ have reviewed the Califormia Coastal Commission Staff Report (Report) of May 20, 2002 for Application
No. 5-88-056-Al and find that information containcd in B, Sensitive Environmental Resources concerning
the presence of environmentally sensitive habitat arca (GSHA) on the subject properly is not consistent with
the Los Angeles County Sensitive Environmental Resource Area map nor is il correct in the analyyis of the
resources present. The Report claims that chaparral and ciparian ESIIAs are adjacent to the project site, a
finding with which Los Angeles County can neither agree por accept. The Report asserts thar the Dark
Canyon arca is un ESHA and has been recognized as such in the past by the Coastal Commission. T can
find ho evidence that this is true other than the riparian features specificully associated with the NDark
Canyon drainage (at least 1000 feet distant from the project site), resources which Los Angeles County
designates as FSHA, '

The Report maintaing that this project site is proximate lo riparianvegctation beeause of the depiction of a
blue line stream oo the Malibu Beach USGS Quadrangle. A hluc line droinage is depicted to the north of
the parcel on the USGS topographical map although actual riparian rasources supported by this druinage do
not exist adjacent to the project site. The Report arbitrarily categorizes a blue line stream ns ESHA without
any substantigtion or analysis of the ripariun resources present in that specific druinage. Los Angeles
County does not recognize the blue linc dramage adjacent to the project site as ESHA although the drainage
does qualify as such much further downstream (more than a quarter mile from the projcet site).

The Report comrectly identifies chaparral as the primary native habitat on the project site and surrounding
areas but there is no specific identification of which subtype is actually present. The chaparral on site is
primarily chamise chapacral, one of the most commeon types in California. The Report asserts that chaparmal
vegetation of the project site constitutes an ESHA because the plant species wre used “for wildlifc habitat
rehabilitation and restoration.” While it may be true that chaparral species ure used for wildlile habital
rehabilitation and restoration, this is not rclevant to the proposed project because the property is not
intending to be wildlife habital and plenty of this habitat exists in the surrounding arcas. These chaparral
species are certainly not rare in this location nor in the entire state. The County of Los Angeles does nol
recognize chapamral vegetation as qualifying for ESHA recognition and believes thal the Coasual
Commission is acting incorrectly when making such a finding since the Commission is not alegislative
body. The County does not acknowledge any ESHA on the subject property nor in the immediate vicinity
of the project site.

H'you have any questions, please contact me at (213) 974-6461, Monday through Thursday between 7:30 am. v
and 6:00 p.m. Our offices arc closed on Jridays. .

Rl @u(ﬁf;@\__
Daryl Koutnik, Seni
Irnpact Analysis

J20 West Tewple Skesel + Los Angeles, CA 29012 - 213 974-641 | EXHIBIT 2
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Schmitz, June 24, 2002
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sports court, and installation of decomposed granite on the eastern side of the sports
court from the project plans. ,

The Commission finds that, as conditioned to provide evidence of the geotechnical
consultant's review and approval of the final plans, evidence of removal of the concrete
debris from the eastern drainage area to an appropriate disposal location, revised plans,
landscape, and fuel modification, the portions of the proposed development approved
are consistent with Section 30253 of the Coastal Act.

B. Environmentally Sensitive Resources and Water Quality

Section 30107.5 of the Coastal Act states:

“Environmentally sensitive area” means any area in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in
an ecosystem and which could be easily disturbed or degraded by human activities and
developments.

Section 30230 of the Coastal Act states:

Marine resources shall be maintained, enhanced, and where feasible,
restored. Special protection shall be given to areas and species of
special biological or economic significance. Uses of the marine
environment shall be carried out in a manner that will sustain the
biological productivity of coastal waters and that will maintain healthy
populations of all species of marine organisms adequate for long-term
commercial, recreational, scientific, and educational purposes.

Section 30231 of the Coastal Act states:

The biological productivity and the quality of coastal waters, streams,
wetlands, estuaries, and lakes appropriate to maintain optimum
populations of marine organisms and for the protection of human health
shall be maintained and, where feasible, restored through, among other
.means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water
supplies and substantial interference with surface water flow,
encouraging waste water reclamation, maintaining natural vegetation
buffer areas that protect riparian habitats, and minimizing alteration of
natural streams.

In addition, Section 30240 of the Coastal Act states:

(a) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such

resources shall be allowed within such areas.
EXHIBIT 4

5-88-056-A1-R (Rubinroit)

Portions of Staff Report, 5-88-
056-A1, May 20, 2002
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(b) Development in areas adjacent to environmentally sensitive habitat
areas and parks and recreation areas shall be sited and designed to
prevent impacts which would significantly degrade such areas, and shall
be compatible with the continuance of such habitat areas.

Section 30107.5 of the Coastal Act defines environmentally sensitive habitat area
("ESHA") as any “area in which plant or animal life or their habitats are either rare or
especially valuable because of their special nature or role in an ecosystem and which
could be easily disturbed or degraded by human activities and developments.” Sections
30230 and 30231 of the Coastal Act require that the biological productivity and the
quality of coastal waters and streams be maintained and, where feasible, restored
through among other means, minimizing adverse effects of waste water discharge and
entrainment, controlling runoff, preventing depietion of ground water supplies and
substantial interference with surface water flows, maintaining natural buffer areas that
protect riparian habitats, and minimizing alteration of natural streams. In addition,
Section 30240 of the Coastal Act states that environmentally sensitive habitat areas
must be protected against disruption of habitat values.

Furthermore, in past Commission actions, the Commission has emphasized the
importance placed by the Coastal Act on protection of sensitive environmental
resources. Specifically, the Commission has required that new structures shall be
located at least 100 feet from the outer limit of area designated as ESHA. In addition, in
past actions, the Commission has required grading to be minimized to ensure that the
potential negative effects of runoff and erosion on watershed and streams are lessened.
In addition, the Commission has also denied permits for the placement of fill and
structures within blueline streams and drainages.

As stated earlier, a blueline stream and chaparral and riparian ESHA are located
adjacent to and/or on the subject site and the portion of the adjacent parcel for which an
easement was granted to authorize the development related to the sports court. In
addition, the Dark Canyon area in the vicinity of the subject site is ESHA and has been
recognized as ESHA under past Commission actions. Further, as stated previously, the
Coastal Act defines an environmentally sensitive area as “any area in which plant or
animal life or their habitats are either rare or especially valuable because of their special
-nature or role in an ecosystem and which could be easily disturbed or degraded by
human activities and developments.” Chaparral, which occupies the surrounding area
and portions of the subject site which have not been cleared of native vegetation, and
the blueline stream and riparian habitat adjacent to the subject site are unique habitat
areas that provide water, shelter, and migration corridors for wildlife. In addition, the
chaparral on the subject site is part of an overall, large, contiguous, undeveloped area
comprised of mature, rich chaparral habitat. Chaparral and riparian plant species are
often used for wildlife habitat rehabilitation and restoration, in addition to watershed
improvement. Due to this biological significance, areas of chaparral and riparian
habitat, such as that on and adjacent to the subject site, have been considered ESHA
pursuant to previous Commission actions. In addition, there are several oak trees
located adjacent to the subject site, which are also an unique and significant resource.
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Further, the subject site and the surrounding area is also within the Cold Creek
Resource Management Area that has been recognized as an significant area by the
Commission under past permit actions. In past Commission actions, the Commission
has recognized that this designation this portion of the Santa Monica Mountains as the
Cold Creek Resource Area reflects the unique resources that must be protected in the
Cold Creek region, of which the subject site is a valuable part.

The benefits of chaparral and riparian areas are manifold, rendering these resources
significant in many respects. For example, direct benefits of chaparral plant
communities include increased water percolation to recharge groundwater, decreased
storm runoff, healthy soil chemistry and structural integrity, and increased biological
diversity resulting in decreased pest pressure for agriculture and landscaping. The
direct benefits of riparian habitat include providing shade cover to moderate water
temperature, stabilizing the stream banks to reduce erosion, providing food and shelter
for wildlife migrating along the riparian corridor, and providing perching sites for birds
that depend on streams for prey and water. Chaparral and riparian habitat also provide
nesting and refuge sites for insectivorous birds. When these upland habitats are lost,
insect balances in adjacent areas are altered. These imbalances can often result in
chronic outbreaks of pests in agricultural areas and other vectors (such as mosquitoes)
in urban areas. These plant communities are also important to species such as birds,
mountain lions, deer, frogs, and tiger salamanders. Chaparral and riparian p!ant
communities, including oak trees, provide shade and lower water temperatures in
streams, thereby protecting fish and other aquatic life.?

As stated above, chaparral and riparian habitat communities have intrinsic aesthetic,
environmental, and ecological values. In addition to providing shade, these resources
help to stabilize soil on steep slopes, minimize noise, deflect wind, and filter dust and
pollutants from the air*. In addition, these areas also provide habitat for a wide range of
wildlife species and corridors to maintain genetic diversity between wildlife populations®.
Chaparral and riparian habitat areas are becoming increasingly rare, however due to
increased direct and indirect impacts from development and other factors®. Over the
past 200 years, human activities have dramatically changed the complexion of
chaparral and riparian habitat areas, as vast acreages have been removed for intensive
agnculture forage production, and urban and residential development’. Chaparral and
.riparian and oak woodlands are not only rare and especially valuable due to their role in
ecosystems, but they are also sensitive and may be easily disturbed or degraded by
human activities and development.

3The California Oak Foundation, September 5, 2000.

* A Planner’s Guide for Oak Woodlands, University of California, Integrated Hardwood Range Management
Program, 1993, page 5.

Id até.

Track:ng a Mysterious Killer, The Relentless Spread of Sudden Oak Death, California Coast & Ocean, Winter
2001 02, Elizabeth F. Cole, page 3.

7 A Planner’s Guide for Oak Woodlands, University of California, Integrated Hardwood Range Management
Program, 1993, page 2.
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In sum, the environmental significance, increasing rarity, and susceptibility to
disturbance from human activities, as detailed above, render chaparral and riparian
plant communities environmentally sensitive habitat areas, as defined by Section
30107.5 of the Coastal Act. The chaparral habitat on the subject site and riparian
habitat adjacent to the subject site are particularly significant, as the blueline steam to
the north of the site drains into Cold Creek. In addition, there are two drainages on the
subject site that filter into this blueline stream. Further, as stated previously, Dark
Canyon to the north of the subject site has been recognized as ESHA under past
Commission actions. Additionally, the project site is within the Cold Creek Management
Area, as also recognized in past Commission actions. .

The applicants have asserted that no harm has been suffered to the envircnment in the
area of their property. The applicant have also argued that the area in which the
existing single family residence is located is not sensitive habitat. Further, the
applicants have also claimed that a blueline stream no longer traverses the property in
the area of the sports court. However, the subject property is located directly adjacent
to a stream that is an unnamed blueline stream that is a tributary to Cold Creek and
does constitute ESHA. The stream is shown on the USGS Malibu Beach Quadrangle
as a blueline stream and was observed by Commission staff as flowing within
approximately fifty feet from the non-native sand or decomposed granite located
adjacent to the sports court. This stream is located approximately sixty feet from the
eastern portion of the sports court.

Furthermore, when the underlying project (construction of a four level, 4,260 square foot
single family residence with a well and a septic system) was permitted, the Commission
was concerned about the cumulative impacts on the Cold Creek Resource Management
Area and ESHA, particularly impacts from runoff, as well as erosion from construction
activities. To address this concern, the Commission conditioned the permit to require
the landowner to obtain an amendment to CDP 5-88-056 or a new CDP before
constructing any additional development on the property, including improvements that
might otherwise be exempt from permit requirements, to record an OTD open space
easement on the portion of the property outside of the development footprint for the
single family residence and the graded pad upon which it was approved, and develop
fuel modification and landscaping plans to minimize vegetation clearance in the open
-space area.

Those portions of the development that are proposed within the area covered by the
OTD an open space deed restriction, in particular, have the potential to negatively
impact the blueline stream, water quality, and ESHA that the Commission intended to
protect through the standard and special conditions of the underlying CDP. The sports
court proposed by the applicants is constructed down slope from the single family
residence, adjacent to the drainages and blueline stream, and is within the area covered
by the OTD an open space deed restriction. The Commission’s files indicate that the
pad for the sports court did not exist at the time the application for CDP 5-88-056 was
reviewed. In fact, approximately 40 square feet of the sports court was constructed on
the adjacent parcel not owned by the applicants. As a result, the applicants purchased
an easement for this portion of the development on November 28, 2001.




5.88-056-A1 (Rubinroit)
Page 26

Steve Nelson, the biological consultant hired by the Rubinroits, concluded that the
nearest blueline stream was approximately 100 feet to the northeast of the sports court.
With respect to the riparian canopy for the blueline stream, he concluded that the
“canopy of this vegetation does not extend beyond 10 to 20 feet on either side of the
flow line and does not come close to the affected area.” However, the plans submitted
by the Rubinroits show the stream as being located approximately sixty feet to the east
of the sports court and fifty feet from the area of decomposed granite adjacent to the
sports court. In addition, Steve Nelson based his analysis of the impacts of the
removal of vegetation for the construction of the sports court on the conditions that
existed after the area had already been graded and the native vegetation had already
been removed. Therefore, his conclusion that “no impacts of consequence” resulted
from the proposed development does not reflect the impacts that occurred pursuant to
the grading and removal of vegetation in this area. The grading and removal of native
vegetation associated with the construction of the sports court and placement of fill on
the eastern side of the sports court will eliminate ESHA and result in adverse impacts to
habitat, water quality, and alteration of floodwaters.

By increasing the amount of impervious surface area through the construction of the
lighted sports court and lighted stairway extending from the pool area to the sports
court, the amount of stormwater infiltration in the area is reduced, thereby potentially
increasing the volume and velocity of sheet flow down the hillside, into the blueline
stream that is a tributary to Cold Creek and ESHA. This increased surface transport of
stormwater could result in increased erosion, changes in stream morphology, and
impaired water quality. In addition, the removal of vegetation in this area to construct
‘the sports court also harms the ESHA by reducing the amount and quality of available
habitat and increasing the potential for erosion. The applicants assert that only minimal
or no grading occurred for the construction of the sports court and decomposed granite
area adjacent to the sports court, although they refused to provide staff with an engineer
or geologist's analysis of the amount of grading to document this claim. In issuing the
Cease and Desist Order, however, the Commission already determined that grading
had occurred in these areas, and that finding is final and binding. Although the
Commission does not know the exact amount of grading that occurred, because the
applicants refused to provide this information, the exact amount is not necessary to
-evaluate the applicants’ proposal because no amount of grading would be consistent
with the Coastal Act policy protecting ESHA. Even if only minimal (or even no) grading
was performed, construction of the sports court and decomposed granite area still
resulted in removal of native chaparral habitat in close proximity to a stream, which is
inconsistent with the policy of the Coastal Act requiring the protection of ESHA and
which states that only resource dependent uses (which the current proposal is not) may
be allowed within ESHA. The night lighting also has a negative impact on the riparian
area and ESHA, as it has the potential to cause negative impacts to wildlife. In addition,
the drainage system, grey water outlet, and irrigation system could also cause erosion
and contribute to degradation of resources and water quality on the subject site.
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In fact, as stated in the previous section, the applicants have submitted a report entitled,
“Update Geological and Geotechnical Engineering Investigation,” dated September 11,
2001, GeoSoils Consultants, Inc., which states:

Shallow surficial soils are subject to slope creep on the steeper descending slopes
about the property. ...

The sports court was constructed on the cut portion of the ridge with the removed
material being placed as fill in the shallow swale to the west of the sports court. Minor
erosion has occurred in the surficial soils at single locations on the east and west sides
of the paving for the sports court. ...

As described previously in this report, two areas of soil adjacent to the paved surface
have experienced erosion, which is believed to have been present prior to installation of
the sports court. Riprap or other erosion protection should be placed at these locations
to mitigate further erosion.

This report raises concerns regarding the stability and erosion of portions of the subject
site, particularly the steep slopes. In addition, this report states that there are currently
problems regarding erosion adjacent to the paved surface of the sports court. Further,
this report recommends the installation of riprap or other erosion protection devices
adjacent to the sports court to “mitigate further erosion”. Although the applicants are not
currently proposing the installation of any riprap or other erosion protection devices
adjacent to the sports court, the findings of the report referenced above indicate that this
development would likely be required in the future. Therefore, further development
would possibly be required in the future to stabilize the proposed sports court. As a
result, the sports court could have adverse impacts on water quality and sensitive
resources by increasing erosion. Further, the installation of decomposed granite on the
eastern side of the sports court may also exacerbate erosion in this area and
discourages the growth of native vegetation that would decrease scouring and erosion
of the site. Further, both the proposed sports court and the decomposed granite
adjacent to the sports court occupy an area that is not adjacent to the existing single
family residence or graded pad upon which the existing single family residence is
located. As a result, these structures create a fragmentation of the chaparral habitat on
site and of the contiguous, open, undisturbed chaparral in the overall area that is devoid
of such development. Therefore, the Commission finds that the proposal to amend the
permit that authorized a single family residence on the subject site, but required an
open space condition to protect ESHA, to allow accessory structures in the open space
area would be inconsistent with the Coastal Act policy that requires protection of ESHA.

In addition to stating that “soils are subject to slope creep on the steeper descending
slopes about the property,” the report dated September 11, 2001, by GeoSoils
Consuitants, Inc., also states that the “area of shallow uncompacted fill on the slope
below the swimming pool could be subject to surficial slope failure in the event of
extended periods of heavy rainfall, or heavy landscape watering.” The lighted stairway
extending from the pool area to the sports court proposed by the applicants is located
on the steep slopes of the site, which the applicants’ consultant have stated are subject
to creep. In addition, the lighted stairway extending from the pool area to the sports

b3
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court are also located below the swimming pool, in an area which the applicants’
consultant states could be subject to surficial slope failure. - Further, Commission staff
noted during a visited to the subject site that there was visible evidence of surficial
slumping below the swimming pool, in the area where the lighted stairway from the pool

area to the sports court is proposed.

In addition to these potential direct impacts to the ESHA, the development within the
area defined by the OTD may deter acceptance of the OTD. To date, the OTD has not
been accepted. Acceptance of the OTD open space easement ensures that it will be
maintained and that the integrity of the environmental resources on site will be

preserved.

As a result, the Commission finds that the lighted sports court, lighted stairway
extending from the pool area to the sports court, and installation of decomposed granite
on the eastern side of the sports court is likely to have adverse impacts on significant
environmental resources and water quality. Due to these considerations, the
Commission finds that those portions of the proposed development located within the
area restricted by the OTD open space deed restriction, including the lighted sports
court, lighted stairway extending from the pool area to the sports court, and installation
of decomposed granite on the eastern side of the sports court are not consistent with
Sections 30230, 30231, 30240 of the Coastal Act.

As conditioned, however, that portion of the proposed development including the
construction of the swimming pool with spa and pump, pool equipment storage area,
retaining wall and carport, lighted steps and pathways on both sides of the single family
residence, chain link fence and gates around the pool and single family residence,
above ground propane storage tank with concrete pad, patio area with landscaping
walls near the pool, above ground water storage tank, masonry pump enclosure for
water tank, screen wall for water tank, drainage system, and irrigation system;
placement of sand fill for play area east of the pool; capping of grey water outlet and
connection to the existing septic system; and removal of concrete from eastern drainage
are consistent with Sections 30230, 30231, and 30240 of the Coastal Act.

Special Condition 2 requires revised project plans that delete the development that
-has not been approved in this permit amendment, i.e., the lighted sports court, lighted
stairway extending from the pool area to the sports court, and installation of
decomposed granite on the eastern side of the sports court and that show a relocation
of the eastern portion of the fence adjacent to the single family residence, certain
portions of the irrigation system, above ground water storage tank, masonry pump
enclosure for water tank, screen wall for water tank, and sand fill play area closer to the
single family residence and outside of the area covered by the OTD open space deed
restriction. As conditioned, this development will be relocated within the development
footprint approved pursuant to the underlying permit, CDP 5-88-056 and outside of the
area subject to the open space deed restriction. In addition, Special Condition 2 will
also ensure that the adverse impacts to sensitive resources and water quality from the
approved development will be minimized, as the development approved will be located
entirely outside of the area restricted by the OTD and will be within the general
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development footprint of the existing single family residence, thereby clustering
development.

In addition, the Commission recognizes that new development in the Santa Monica
Mountains has the potential to adversely impact coastal water quality through the
removal of native vegetation; increase of impervious surfaces; increase of runoff,
erosion, and sedimentation; and introduction of pollutants such as petroleum, cleaning
products, pesticides, and other pollutant sources, as well as effluent from septic
systems.

Section 30231 of the Coastal Act states:

The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine organisms
and for the protection of human health shall be maintained and, where feasible, restored
through, among other means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface water flow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, minimizing
alteration of natural streams.

The portion of the proposed development approved under this amendment will result in
an increase in impervious surface, which in turn decreases the infiltrative function and
capacity of existing permeable land on site. The reduction in permeable space therefore
leads to an increase in the volume and velocity of stormwater runoff that can be
expected to leave the site. Further, pollutants commonly found in runoff associated with
residential use include petroleum hydrocarbons including oil and grease from vehicles;
heavy metals; synthetic organic chemicals including paint and household cleaners; soap
and dirt from washing vehicles; dit and vegetation from yard maintenance; litter;
fertilizers, herbicides, and pesticides; and bacteria and pathogens from animal waste.

The discharge of these pollutants to coastal waters can cause cumulative impacts such
as: eutrophication and anoxic conditions resulting in fish kills and diseases and the
alteration of aquatic habitat, including adverse changes to species composition and
size; excess nutrients causing algae blooms and sedimentation increasing turbidity
which both reduce the penetration of sunlight needed by aquatic vegetation which
provide food and cover for aquatic species; disruptions to the reproductive cycle of
aquatic species; and acute and sublethal toxicity in marine organisms leading to
adverse changes in reproduction and feeding behavior. These impacts reduce the
biological productivity and the quality of coastal waters, streams, wetlands, estuaries,
and lakes and reduce optimum populations of marine organisms and have adverse
impacts on human health.

Therefore, in order to find the portion of the proposed development approved under this
amendment consistent with the water and marine resource policies of the Coastal Act,
the Commission finds it necessary to require the incorporation of Best Management
Practices designed to control the volume, velocity and pollutant load of stormwater
leaving the developed site. Critical to the successful function of post-construction
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structural BMPs in removing pollutants in stormwater to the Maximum Extent
Practicable (MEP), is the application of appropriate design standards for sizing BMPs.
The majority of runoff is generated from small storms because most storms are small.
Additionally, storm water runoff typically conveys a disproportionate amount of
pollutants in the initial period that runoff is generated during a storm event. Designing
BMPs for the small, more frequent storms, rather than for the large infrequent storms,
results in improved BMP performance at lower cost.

The Commission finds that sizing post-construction structural BMPs to accommodate
(infiltrate, filter, or treat) the runoff from the g5t percentile storm runoff event, in this
case, is equivalent to sizing BMPs based on the point of diminishing returns (i.e., the
BMP capacity beyond which, insignificant increases in pollutants removal (and hence
water quality protection) will occur, relative to the additional costs. Therefore, the
Commission requires the selected post-construction structural BMPs be sized based on
design criteria specified in Special Condition 5, and finds this will ensure the approved
development will be designed to minimize adverse impacts to coastal resources, in a
manner consistent with the water and marine policies of the Coastal Act.

As stated previously, the proposed project includes a swimming pool and spa. There is
the potential for swimming pools and spas to have deleterious effects on aquatic habitat
if not properly maintained and drained. In addition, chlorine and other chemicals are
commonly added to pools and spas to maintain water clarity, quality, and pH levels.
Further, both leakage and periodic maintenance of the proposed pool and spa, if not
monitored and/or conducted in a controlled manner, may result in excess runoff and
erosion potentially causing instability of the site and adjacent properties and may result
in the transport of chemicals, such as chlorine, into coastal waters, adversely impacting
intertidal and marine habitats. In order to minimize potential adverse impacts from the
proposed swimming pool and spa, the Commission requires the applicant to submit a
pool drainage and maintenance plan, as detailed in Special Condition 6. The plan
shall include a separate water meter for the pool and spa, which will serve to monitor
water levels of the pool and spa and identify leakage. The plan shall also include a
description of the materials to be utilized to prevent leakage of the pool and spa shell
and shall identify methods to control infiltration and run-off from periodic pool and spa
drainage and regular maintenance activites. The Commission finds that, as
conditioned to minimize potential impacts of the proposed pool and spa, this portion of
the project is consistent with Sections 30230, 30231, and 30240 of the Coastal Act.

Furthermore, landscaping will serve to minimize the potential for adverse impacts to
water quality resulting from drainage runoff during construction and in the post-
development stage. In addition, the landscape and fuel modification plan required
under Special Condition 3, as discussed previously, will also mitigate adverse impacts
to native vegetation, surrounding resources, and water quality. Therefore, the
Commission finds that Special Condition 3 is necessary to ensure the proposed
development will not adversely impact water quality or coastal resources.

The removal of concrete from the eastern drainage will also improve water quality. In
order to ensure that the applicants dispose of this removed concrete in an appropriate
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location, Special Condition 4 requires the applicant to dispose of this material outside
of the Coastal Zone or obtain a new CDP or amendment to dispose of it within the
Coastal Zone. Furthermore, Special Condition 8, which requires the applicant, within
60 days of issuance of this permit amendment, to cap the grey water outlet and properly
connect it to the existing septic system, submit to the Commission written confirmation
from the Los Angeles County Department of Health Services that this has been
completed, and remove the concrete placed in the eastern drainage will also ensure
that the potential adverse impacts from this unpermitted development that the applicant
is proposing to resolve will be resolved in a timely manner.

In addition, the applicant is proposing to cap the existing grey water system that
discharges on the slopes of the subject site and connect it to the existing septic system.
The Environmental Health Department of the County of Los Angeles has given in
concept approval for the septic system that is existing on the subject site and has also
required the applicant to cap the grey water system and connect it to the existing septic
system. This conceptual approval by the County of Los Angeles indicates that the
sewage disposal system to which the grey water outlet will be connected to complies
with all minimum requirements of the Uniform Plumbing Code. The final approval and
verification that this capping has been performed, as required by Special Condition 8,
will ensure that this has been completed.

The Commission has found in past permit actions that conforménce with the provisiohs
of the plumbing, health, and safety codes is protective of resources and serves to
minimize any potential for wastewater discharge that could adversely impact coastal
waters.

Therefore, the Commission finds that the portion of the proposed project consisting of
the swimming pool with spa, pump, and pool equipment storage area, retaining wall and
carport, lighted steps and pathways on both sides of the single family residence, chain
link fence and gates around the pool and single family residence, above ground
propane storage tank with concrete pad, patio area with landscaping walls near the
pool, above ground water storage tank, masonry pump enclosure for water tank, screen
wall for water tank, drainage system, irrigation system, sand fill for play area east of the
pool, capping of grey water outlet and connection to the existing septic system, and
-removal of concrete from eastern drainage, as conditioned, are consistent with Sections
30230, 30231, and 30240 of the Coastal Act. The Commission also finds that
relocating the eastern portion of the fence adjacent to the single family residence, above
ground water storage tank, masonry pump enclosure for water tank, screen wall for
water tank, and sand fill play area closer to the single family residence and outside of
the area covered by the OTD open space deed restriction are a feasible alternatives
that would substantially lessen significant adverse environmental impacts of the project.
As a result, these portions of the proposed project, as conditioned, have been
adequately mitigated and are determined to be consistent with the resource protection
policies of the Coastal Act.

The Commission finds that deleting the lighted sports court, lighted stairway extending
from the pool area to the sports court, and decomposed granite area on the eastern
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side of the sports court from the area covered by the OTD open space deed restriction
is a feasible alternative that would substantially lessen significant adverse
environmental impacts of the project.

C. Visual Resources

Section 30251 of the Coastal Act states:

The scenic and visual qualities of coastal areas shall be considered and
protected as a resource of public importance. Permitted development
shall be sited and designed to protect views to and along the ocean and
scenic coastal areas, to minimize the alteration of natural land forms, to
be visually compatible with the character of surrounding areas, and,
where feasible, to restore and enhance visual quality in visually degraded
areas. New development in highly scenic areas such as those designated
in the California Coastline Preservation and Recreation Plan prepared by
the Department of Parks and Recreation and by local government shall be
subordinated to the character of its setting.

Section 30251 of the Coastal Act requires that visual qualities of coastal areas shall be
considered and protected and that, where feasible, degraded areas shall be enhanced
and restored. In addition, in past Commission actions, the Commission has required
new development to be sited and designed to protect public views from scenic
highways, scenic coastal areas, public parkland, and public trails. Further, the
Commission has also required structures to be designed and located so as to create an
attractive appearance and hammonious relationship with the surrounding environment.
As a result, in highly scenic areas and along scenic highways, new development
(including buildings, fences, paved areas, signs, retaining walls, and landscaping) has
been required to be sited and designed to protect views to and along the ocean and
other scenic features, to minimize landform alteration, to be visually compatible with and
subordinate to the character of the project setting, and to be sited so as not to
significantly intrude into the skyline or public vistas as seen from public viewing places.
Additionally, in past actions, the Commission has also required new development to be
sited to conform to the natural topography.

As stated previously, the subject site is a 2.76 acres lot, located at 25351 Piuma Road,
in the Calabasas area of Los Angeles County. The property is situated on a steep
northerly trending descending ridge, with drainages located to the east and west of the
single family residence. Descending natural slopes are present on both sides of the
ridge at gradients up to 1 %2to 1 (horizontal to vertical). The subject site is also located
within the upper portions of the Cold Creek Resource Management Area. In addition,
the site is located adjacent to a blueline stream, which is a tributary to Cold Creek, and
is an environmentally sensitive habitat