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Laguna Beach Resorts, LLC {Formerly Five Start Resort, LLC) 

The Athens Group 

30801 Coast Highway, Laguna Beach (Orange County) 

PROJECT DESCRIPTION: 1) Subdivision of a 30-acre coastal blufftop lot {including 17 
single-family residential lots), construction of master utilities 
and backbone infrastructure and 2) Development of a 275-
room resort, 14 condominiums and public park areas for the 
Treasure Island Destination Resort Community Project. 

PARTIES REQUESTING REVOCATION: Joseph and Lorretta Corrigan 

SUMMARY OF STAFF RECOMMENDATION: 

Staff recommends that the Commission DENY the request to revoke permits A-5-LGB-00-078 
and A-5-LGB-00-079 because the request does not establish the grounds required by Section 
13105(a) or 13105{b) of the Commission's Regulations, as the permittee did not intentionally 
include inaccurate, erroneous, or incomplete information and did not fail to comply with the 
notice provisions. 

LOCAL APPROVALS RECEIVED: City of Laguna Beach Coastal Development Permits Nos. 
99-75 and 99-76. 

SUBSTANTIVE FILE DOCUMENTS: Coastal Development Permit Appeal Nos. A-5-LGB-00-
078 and A-5-LGB-00-079; R-5-LGB-00-078 and R-5-LGB-00-079; City of Laguna Beach Local 
Coastal Program {LCP) for Treasure Island Resort and Destination Community Project; Final 
Program Environmental Impact Report (FEIR) and Mitigation Monitoring Program for the LCP 
and Treasure Island Specific Plan adopted June 8, 1998; FEIR Addendum dated September 
29, 1999; City of Laguna Beach Administrative Record for Coastal Development Permits Nos. 
99-75, 99-76,99-78 and 99-79; California Coastal Commission Adopted Revised Findings on 
the City of Laguna Beach Local Coastal Program amendment 1-98 for the Treasure Island 
Area of Deferred Certification as Approved by the Commission on August 13, 1998 (Revised 
Findings adopted November 6, 1998). 



EXHIBITS: 
1. Regional Map 
2. Vicinity Map 
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3. Assessor's Parcel Map 
4. Local COP Site Development Plan 
5. LCP Site Plan 
6. Revocation Request with Preceding and Subsequent Correspondence (without 

attachments) 
7. Photos Provided by Corrigans 
8. Responses from Applicant's Legal Representatives (without attachments) 
9. Correspondence from City of Laguna Beach 
1 0. LCP Conceptual Drainage Plan 
11. Local COP Drainage Plan 
12. Outline of Water Quality Measures from Applicant's Agent 

PROCEDURAL NOTE: 

This revocation request was received on September 13, 2002. The regulations require the 
Executive Director to report a revocation request at the next regularly scheduled Commission 
meeting. The next regularly scheduled meeting is November 5-8, 2002. 1 

The Commission's regulations identify the grounds for the revocation of a coastal development 
permit as follows: 

(a) Intentional inclusion of inaccurate, erroneous or incomplete information in connection 
with a coastal development permit application, where the Commission finds that 
accurate and complete information would have caused the Commission to require 
additional or different conditions on a permit or deny an application; 

(b) Failure to comply with the notice provisions of Section 13054, where the views of the 
person( s) not notified were not otherwise made known to the commission and could 
have caused the commission to require additional or different conditions on a permit or 
deny an application. 

Cal Code regs., tit. 14, § 13105. 

The Commission's regulations further specify that a permit may be revoked upon a finding that 
"any of the grounds specified in section 131 05 exist" and that: 

If the commission finds that the request for revocation was not filed with due diligence, 
it shall deny the request. 

JJt at§ 13108(d). 

1 
Staff could not thoroughly review the revocation request and prepare a staff report prior to the mail-out 

date for the October 8-10, 2002 Commission meeting. In addition, the request included a statement that 
the Corrigans were "willing ... to delay a hearing on this revocation request to allow Commission staff 
reasonable time to work with the Developer, City, Corrigans, and other stakeholders in a collective effort 
to resolve the storm water problem without a formal hearing." (Exhibit 68, pages 2-3) Commission staff 

.. 

• 

• 

• 

did meet with the parties on October 7, 2002, but they were unable to resolve their differences, and the • 
Corrigans' representatives asked that the revocation request go forward. 



• 

• 
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A revocation of a permit removes a previously granted permit. Even if the permit is vested, i.e. 
the permittee has undertaken construction of the project, if the Commission revokes the permit, 
the applicant is required to stop work and, if wishing to continue, to reapply for authorization for 
the project. 

Because of the impacts on a permittee, the grounds for revocation are necessarily narrow. The 
rules of revocation do not allow the Commission to revoke a previously issued permit simply on 
the basis of new information. Similarly, a violation of the Coastal Act or the terms and 
conditions of a permit or an allegation that a violation has occurred are not grounds for 
revocation under the California ,Code of Regulations. The grounds for revocation are confined 
to information in existence at the time of the Commission's action. In this case, the relevant 
Commission action occurred on June 14, 2000. 

The revocation request is based primarily on subsection (a) of Section 13105 of the 
Commission's regulations. The three elements of Section 13105(a) that must be proved before 
a permit can be revoked are: 

1) That the applicant provided inaccurate, erroneous or incomplete information, 
2) That the inaccurate, erroneous or incomplete information was supplied knowingly 

and intentionally, AND 
3) That if the Commission had accurate and complete information at the time it 

approved the application, it would have required additional or different conditions or 
denied the application . 

The revocation request also cites a noticing deficiency. Pursuant to Section 13054 of the 
California Code of Regulations, the applicant shall provide the Commission with a list of: 

(1) the addresses of all residences, including each residence within an apartment or 
condominium complex, located within one hundred (1 00) feet (not including roads) of 
the perimeter of the parcel of real property of record on which the development is 
proposed, 

(2) the addresses of all owners of parcels of real property of record located within one 
hundred ( 1 00) feet (not including roads) of the perimeter of the parcel of real property 
of record on which the development is proposed, based upon the most recent 
equalized assessment roll, and 

(3) the names and addresses of all persons known to the applicant to be interested in the 
application, including those persons who testified at or submitted written comments for 
the local hearing(s). 

I. MOTIONS AND RESOLUTIONS: 

A. MOTION AND RESOLUTION FOR REVOCATION OF PERMIT NO. A-5-LGB-00-078 

The staff recommends that the Commission make the following motion and adopt the following 
resolution: 

MOTION 

I move that the Commission grant revocation of Coastal Development Permit 
No. A-5-LGB-00-078. 
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STAFF RECOMMENDATION 

Staff recommends a NO vote on the motion. Failure of this motion will result in denial of the 
revocation request and adoption of the following resolution and findings. The motion passes 
only by affirmative vote of majority of the Commissioners present. 

RESOLUTION TO DENY REVOCATION 

The Commission hereby denies the request for revocation of the Commission's decision on 
Coastal Development Permit No. A-5-LGB-00-078 on the grounds that there is no intentional 
inclusion of inaccurate, erroneous or incomplete information in connection with a coastal 
development permit application, where the Commission finds that accurate and complete 
information would have caused the Commission to require additional or different conditions on a 
permit or deny an application; and noticing was carried out in compliance with Section 13054 of 
the California Code of Regulations. 

B. MOTION AND RESOLUTION FOR REVOCATION OF PERMIT NO. A-5-LGB-00-079 

The staff recommends that the Commission make the following motion and adopt the following 
resolution: 

MOTION 

I move that the Commission grant revocation of Coastal Development Permit 
No. A-5-LGB-00-079. 

STAFF RECOMMENDATION 

Staff recommends a NO vote on the motion. Failure of this motion will result in denial of the 
revocation request and adoption of the following resolution and findings. The motion passes 
only by affinrnative vote of majority of the Commissioners present. 

RESOLUTION TO DENY REVOCATION 

The Commission hereby denies the request for revocation of the Commission's decision on 
Coastal Development Permit no. A-5-LGB-00-079 on the grounds that there is no intentional 
inclusion of inaccurate, erroneous or incomplete information in connection with a coastal 
development permit application, where the Commission finds that accurate and complete 
information would have caused the Commission to require additional or different conditions on a 
permit or deny an application; and noticing was carried out in compliance with Section 13054 of 
the California Code of Regulations. 

• 

• 

• 
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II. FINDINGS AND DECLARATIONS: 

The Commission hereby finds and declares: 

A. Project Location. Description and Background 

Project Location 

The subject site is located in the southern portion of the City of Laguna Beach on the seaward 
side of Pacific Coast Highway (PCH) just north of Aliso Beach, Orange County (Exhibits 1 and 
2). The approximately 30-acre coastal blufftop lot was previously used as a private 268-space 
mobile home park. The site includes the blufftop, bluff face and sandy beach area. 

The area that is the focus of the current revocation request is the southeastern corner of the 
project boundary. The parties requesting revocation, Joseph and Lorretta Corrigan, own the 
property immediately downcoast of the subject site. As illustrated in Exhibit 3, the Corrigan 
property extends from PCH to the Mean High Tide Line (MHTL}. Their property includes an 
approximately 0.5 acre sandy beach area at the base of the bluff. 

Project Description 

The project approved by the Commission in 2000 through de novo permits A-5-LGB-00-078 
and A-5-LGB-00-079 involves the subdivision and development of the subject site as a 30-acre 
resort and residential project, formerly known as the Treasure Island Destination Resort 
Community. The property has since been purchased by a different entity (Laguna Beach 
Resort, LLC) and the project is now referred to as the Laguna Beach Colony. The first 
segment of the project (approved in permit A-5-LGB-00-078) involves grading, construction of 
master utilities and backbone infrastructure improvements, and subdivision of the site into large 
parcels for financing and/or conveyance to the City and/or other public agencies. The second 
portion of the project (approved in permit A-5-LGB-00-079) involves construction-level detail for 
the resort and its associated residential and public uses, including a 275-room resort, 14 
condominiums, 17 single-family residential lots, and a blufftop park (Exhibit 4). 

Construction of the project was initiated in November 2000. To date, the applicant has installed 
the utilities and infrastructure (including the storm drain system), completed grading activities 
and is in the process of constructing the resort, condominiums and public amenities. According 
to the agent for the developer, the resort is approximately 80% complete and the 
condominiums are approximately 70% complete. 

Project Background 

On August 13, 1998, the Coastal Commission approved the Treasure Island Local Coastal 
Program (LCP) as a project specific amendment to the City of Laguna Beach Local Coastal 
Program. The site was previously an Area of Deferred Certification pending the resolution of 
public access concerns. The certified LCP allows for development of the site with a resort 
complex consisting of a resort center on 10.63 acres with 200-275 visitor-serving 
accommodations provided in a hotel, resort villas, and residence villas (condominiums). The 
certified LCP also allows for future single-family residential development and provides public 
benefits, including the dedication of nearly 14 acres to public use (such as the sandy beach, 
marine reserve, blufftop park and public parking) and the enhancement of public access 
throughout the site (Exhibit 5). 
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Pursuant to the certified LCP, the applicants submitted CDP applications for the subject 
development to the City of Laguna Beach in September 1999. The City held multiple public • 
hearings between September 1999 and February 2000 prior to project approval. By February 
16, 2000, the City of Laguna Beach had conditionally approved Coastal Development Permits 
Nos. 99-75, 99-76, 99-78 and 99-79 pertaining to the Treasure Island Resort Development. 

By March 3, 2000, within ten working days of receipt of the notices of final action, five (5) 
parties appealed two of the four local actions to the Commission on the grounds that the 
approved project did not conform to the requirements of the certified LCP. Appellants included 
Village Laguna, South Laguna Civic Association, Orange County CoastKeeper, John Gabriels 
and Eugene R. Atherton. The two appealed local actions were CDP 99-75 and 99-76. 

On April 11 , 2000, the Commission determined that a substantial issue existed with respect to 
the local government's approvals of the proposed development on the grounds that the 
approvals did not conform to the Treasure Island certified Local Coastal Program (LCP). On 
June 14, 2000, the Commission approved Coastal Development Permits A-5-LGB-00-078 and 
A-5-LGB-00-079 for the following development, respectively: 

1) Subdivision of a 30-acre coastal blufftop lot (including 17 single-family lots), 
construction of master utilities and backbone infrastructure (City CDP # 99-75) and 

2) Development of a 275-room resort, 14 condominiums and public park areas for the 
Treasure Island Destination Resort Community Project (City CDP # 99-76). 

The permits were issued in September 2000 and construction was initiated in November 2000. 
In January 2001, a revocation request was filed by South Laguna Civic Association and Village 
Laguna. That revocation request, which focused on the accuracy of acreage calculations and 
bluff edge setback, was denied by the Commission on February 13, 2001. In October 2001, 
the Commission approved an amendment to CDP 5-LGB-00-079 that allowed relocation of the 
approved ADA accessway from the blufftop to the sandy beach approximately 300 feet 
upcoast. 

B. Summary of Revocation Request's Contentions 

The current revocation request was filed by Joseph and Lorretta Corrigan, owners of the 
property immediately southeast (downcoast) ofthe project site, on September 13, 2002. 
Although their contentions are summarized below, the full text of the revocation request and 
preceding and supplemental correspondence is included in Exhibit 6 {without attachments). 

Correspondence from one of the Corrigans attorneys asserts that the developer made 
modifications to the drainage design "after the EIR, after the approval of the LCP by the 
Commission in November 1998, and after the City's hearings on the COP." According to the 
parties requesting revocation, the modifications resulted in a greater volume of water 
discharging from the southern storm drain outlet adjacent to the Corrigan property than was 
foreshadowed in the FEIR and LCP. As explained in the revocation request, the increased 
outflow from this storm drain is contributing to "significant erosion" and debris deposition on 
the Corrigan property. The revocation request describes the creation of a cut channel "at least 
4-5 feet deep and at least 60-70 feet across" resulting from a rain event in 2001 . (Photos 
submitted by the Corrigans are included as Exhibit 7.) In addition, the request includes 
information from a geotechnical consultant indicating that the stability of the bluff at the 

• 

Corrigan property is threatened by continued erosion at the outlet structure. The revocation • 
request asserts that the drainage system changes are inconsistent with the impacts 
addressed in the Final Environmental Impact Report (FEIR) and go beyond the scope of the 



• 

• 

• 
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approval granted by the Commission in June 2000. According to the revocation request, '1he 
Developer and the City apparently never informed the Commission that the Storm Drain Outlet 
points directly at the Corrigan private property, which is less that 25 feet away from the mouth 
of the Outlet, that the beach erosion impact of the Storm Drain would be primarily on private 
property, or that the water flow and drainage area of the Storm Drain were increased 
dramatically (without any increase in mitigation measures) after the hearings and approval of 
the EIR and LCP by the City and the Commission and after the COP hearings." 

In addition, the revocation request cites a noticing deficiency, which focuses on the developer's 
alleged failure to notify the Corrigans of drainage changes and potential impacts to their 
property, and does not assert that the Corrigans did not receive written notice of the public 
hearings for the de novo permits. As such, the assertion is not a valid ground for revocation 
under Section 13054 of the California Code of Regulations. 

Lastly, the Corrigan's revocation request and supplemental correspondence discusses failures 
on the part of the developer and the City to negotiate a resolution of the problem. The 
revocation request cites multiple exchanges between the Corrigans, the developer's 
representatives, and City staff that the Commission was not privy to throughout the permit 
process and subsequent to permit issuance. Information from these exchanges will not be 
used in the Commission's evaluation of the revocation request, as it is not relevant to the 
criteria the Commission evaluates, pursuant to Section 13105, in determining whether to grant 
revocation. 

The parties requesting revocation of the permits conclude "there are sufficient grounds to 
require additional mitigating conditions to the COP and/or revoke all of portions thereof and 
that the Commission should issue compliance orders relating to EIR Mitigation Measure 2-1 
and Special Condition No. 7." The applicant and the City of Laguna Beach have submitted 
responses to the revocation request. These responses (without attachments} are included as 
Exhibits 8 & 9. 

C. Discussion of the Revocation Request's Contentions with Respect to Section 
13105 of the California Code Of Regulations 

As stated above, because of the impacts on a permittee, the grounds for revocation are 
necessarily narrow. The rules of revocation do not allow the Commission to revisit a 
previously issued permit based on information that came into existence after the Commission 
acted, no matter how compelling that information might be. Similarly, a violation of the 
Coastal Act or the terms and conditions of a permit or an allegation that a violation has 
occurred are not grounds for revocation under the California Code of Regulations. In addition, 
revocation request proceedings are not the forum for conflict resolution between opposing 
parties. The grounds for revocation are, of necessity, confined to information in existence at 
the time of the Commission's action. As stated previously, the three elements that must be 
proved before a permit can be revoked under Section 13105(a) are: 

1) That the applicant provided inaccurate, erroneous or incomplete information, 
2) That the inaccurate, erroneous or incomplete information was supplied knowingly 

and intentionally, AND 
3) That if the Commission had accurate and complete information at the time it 

approved the application, it would have required additional or different conditions or 
denied the application . 
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In addition, Section 13108(d) requires the Commission to deny a request for revocation if it 
finds that the request for revocation was not filed with due diligence. These criteria will be 
discussed below. 

1. Due Diligence 
The request for revocation was filed on September 13, 2002. To comply with the due diligence 
requirements, the parties making the revocation request must file their request in a timely 
manner. Time is of the essence as the applicant has undertaken a substantial amount of 
development since permit issuance in September 2000, including installation of utilities and 
infrastructure, completion of grading activities, and a substantial amount of resort and 
condominium construction. Consequently, it would be difficult to correct any concerns that may 
prove valid as development progresses. 

According to Section 13108 (d) of the California Code of Regulations, "ifthe commission finds 
that the request for revocation was not filed with due diligence, it shall deny the request." The 
request was received approximately 2 years after the permit was issued. In the meantime, the 
permitee has initiated substantial construction activities and incurred significant construction
related expenses. However, the parties requesting revocation assert that the problems with 
the storm drain system did not present themselves until after the southern storm drain was 
constructed and operating during the rainy season. The Corrigans state that they initiated 
negotiations with the developer and the City of Laguna Beach to resolve the issue when the 
erosion problem became apparent. When the parties failed to reach an agreement, the 
Corrigans determined it necessary to initiate revocation proceedings and notify the 
Commission of potential condition compliance deficiencies. As such, due to the unique 
circumstances surrounding the current drainage issue, the request for revocation was filed 
with due diligence and in a timely manner. 

2. Intentional Inclusion of Incomplete or False Information Provided by Applicant 
The main contention raised in the revocation request alleges grounds for revocation relevant to 
the grounds identified in Section 13105(a) of Title 14 of the California Code of Regulations. 
The contention alleges that the applicant intentionally provided incorrect and/or incomplete 
information by (1) revising the drainage system design subsequent to the impact analysis 
contained in the FEIR adopted in 1998 and (2) failing to inform the Commission of the 
ownership status of the nearby Corrigan property.2 Specifically, the storm drain size and 
drainage area were modified between the time of FEIR adoption I LCP certification and final 
CDP approval by the Coastal Commission. 

To meet the requirement for intentional inclusion of incomplete or false information, the 
revocation request must pass two tests: First, that the applicants had intent to supply the 
incomplete of false information. (Common mistakes and/or omissions do not constitute intent). 
Second, that incomplete or false information was, in fact, provided. These tests are discussed 
below. 

a. Intent 
In order to establish the above-referenced grounds for revocation, the parties making the 
revocation request must demonstrate that the applicants had the intent to supply incomplete or 
false information. 

• 

• 

2 Condition compliance issues have also been raised; however, the Commission's Enforcement Division • 
will evaluate those independently of the current revocation request. 
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The parties requesting revocation describe in their letter of August 19, 2002, "the apparent 
failure of either the Developer or the City to inform the Commission of (i) the huge increase in 
water flow and drainage area, (if) the lack of increased structural mitigation methods to deal 
with the increase, or (iii) the certainty that the increased water flow would be discharged 
across and damage the private property of the Corrigans. " 

The City of Laguna Beach submitted the administrative record to the Commission's Long 
Beach District office on March 6, 2000. The administrative record included all technical reports 
and maps that the applicant had supplied to the City during the local review process. The 
Commission used the information contained in the record to make its decision at the de novo 
stage. The record included all required information relating to the storm drain system, 
including the updated design of the southern storm drain. As will be discussed in the following 
section, the updated drainage plan included in the COP references the larger pipe diameter, 
the increased drainage area and shows the extent of the project boundary. These changes, 
as described in the City's COP staff report, are deemed to be "intentionally ambiguous and 
unclear" by the Corrigans. Nonetheless, the drainage system changes can be found in the 
record. As such, there is no evidence to suggest that the applicant intended to submit 
inaccurate, erroneous or incomplete information. Also, there is no evidence to suggest that 
the applicant intended for the Corrigan's property to the southeast to appear to be in public 
ownership rather than private. Therefore, the Commission concludes that the parties making 
the revocation request have not proven that the applicant intended to supply incomplete or 
false information. 

b. Inclusion of Incomplete or False Information 
As stated previously, the proposed storm drain system design and supporting documentation 

• was provided to the Commission as part of the City's administrative record. 

• 

The design of the drainage system, including pipe sizing and capacity, did indeed change 
between the time the FEIR was certified and the time the project was granted final local 
approval. However, the Commission had all of the information used by the City at the time the 
decisions granting approval were made. 

The Final Program Environmental impact Report (FEIR) and Mitigation Monitoring Program for 
the LCP and Treasure Island Specific Plan were adopted on June 8, 1998, and the 
Commission approved the LCP in November of 1998. The FEIR includes a Hydrology/Water 
Quality Section that addresses potential project effects on surface drainage and runoff, 
erosion control, and water quality, as well as related effects on the adjacent marine 
environment. The section states that a project specific Backbone Drainage Plan was 
prepared for the project and specifies that a Final Drainage Plan must be submitted to the City 
prior to issuance of grading permits. As described in the report, "Storm drains may be larger 
than shown on the figure, up to 42 to 39 inches, if the City determines that those sizes are 
needed. Surface runoff from the project site will be directed through three primary storm 
drains, out/effing onto the beach with concrete headwall and riprap aprons provided at each of 
the three receptor locations. " 

The FEIR indicates that the southerly storm drain will remain the same size and accommodate 
no more than a 19.3-acre drainage area. As stated on page 4.2-13, 

"the southerly storm drain system is designed to capture flows from 18 acres of off-site 
tributary area. Since the existing storm drain in Coast Highway does not have 
sufficient capacity to intercept all the flow from this area, this proposed southerly 
system will provide capacity for all of the existing cumulative runoff in the entire 
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drainage area, assuming future improvements to the upstream system by others. 
Runoff from the Resort Center (hotel) portion of the project site is planned to be routed • 
to the center storm drain (see figure 4.4.2), thereby removing existing on-site flow from 
the southern storm drain. The latter will receive additional runoff from Coast Highway; 
however, without the project site runoff, drainage conditions are anticipated to remain 
at the same level as the existing condition. A proposed catch basin (the second on the 
west side of Coast Highway proposed with the project) will add 1.35 acres, for a total of 
19.3 acres cumulative drainage area catchment. The outlet for this storm drain system 
is at the southernmost edge of the project site (see Figure 4.2.2). The predicted 25 
year return peak flow at the outlet of this system is 51.6 cfs, with an estimated outlet 
pipe size of 24 inches in diameter. 

The outlet structure for the two new primary storm drains will be similar to the outlet of 
the existing southernmost storm drain, with a concrete headwall and riprap apron 
measuring approximately 15 by 15 feet. " 

The FEIR also addresses the impacts of local scour at the storm drain outlets. As stated in 
the report, "energy dissipaters are planned to receive runoff from the site on the beach below 
the extension of the three storm drainpipes shown in Figure 4.2.2." The report anticipates that 
local scour of beach sands will result from larger storm events. As a means to mitigate the 
potential impact of beach scour, the FEIR includes Mitigation Measure 2-1, which states: 

"Prior to the City's issuance of construction permits for the central and southern storm 
drain outlets, a coastal engineering study shall be prepared by a State registered 
engineer and approved by the City's Community Development Department. This study 
shall specifically evaluate the potential for significant beach erosion at the storm drain • 
outlets, and the ability of littoral drift and/or other natural coastal processes to replace 
any otherwise lost material. If there is no practicable method for reducing the · 
projected beach erosion to an insignificant level, as determined by the Coastal 
Engineer, the project applicant shall enter into a Beach Maintenance Agreement with 
the City or County of Orange to replace beach sand after significant storm seasons or 
events." 

Changes to the drainage design occurred while the coastal development permits (COPs) for 
the Treasure Island project were being processed at the local level. The local review process 
began in September 1999 and concluded in February 2000. The project received final 
approval from the City of Laguna Beach on February 16, 2002 after multiple public hearings. 
The City's COP binder submitted to the Commission as part of the administrative record 
includes a Drainage Plan graphic that depicts a 48-inch pipe and rip-rap/energy dissipater at 
the southerly storm drain outlet structure (Exhibit 1 0). The Drainage Plan approved by the 
City's CDP differs from the Conceptual Drainage Plan provided in the LCP (Exhibit 11 ). The 
LCP shows the central drain accommodating storm water flows from inland of Pacific Coast 
Highway, whereas the Drainage Plan approved by the CDP shows the central drain 
accommodating flows from the resort area only. The COP-approved Drainage Plan indicates 
that the southerly storm drain will accommodate all of the flows from inland of Pacific Coast 
Highway. As described in the COP text on page 2-11, 

The Resort Hotel will be served by existing and proposed storm drains improved as 
follows: 

• At the southerly end of the Resort Hotel, the existing 24-inch storm drain (public • 
utility easement) which drains Fred Lang Park and approximately 18 acres of 



• 

• 
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off-site area will outlet through an upgraded 48-inch pipe and rip-rap/energy 
dissipater (see Figure 2-5, Rip-Rap and Headwall Detail) at the base of the bluff 
as mandated by the DAMP. 

• At the upper middle of the Resort Hotel, an upgraded 36-inch storm drain public 
utility easement, which drains approximately 44 acres of off-site area, will be 
constructed from Coast Highway south beneath the service drive, then ocean 
ward of the public parking lot, joining the new southerly 48-inch pipe to a new 
rip-rap structure at the base of the bluff as mandated by the DAMP. 

Although the text is considered unclear by the parties requesting revocation, the language 
cited in the COP and the City staff report does convey accurate information regarding the 
drainage area that would be accommodated by the southerly storm drain. The Master 
Drainage Report prepared by The Keith Companies, a technical document submitted to the 
City during the local approval process and referenced in the City staff report dated September 
18, 1999, clearly describes the proposed drainage at the southern storm drain as follows, 

The southernmost storm drain system will drain an area of approximately 65.6 acres of 
which 63. 1 acres is off-site. This area will include the portion of PCH located east of 
the project boundaries. This system is proposed to maintain its existing outlet location 
at the southeast corner of the project site. The estimate 1 00-year return peak flow at 
the outlet of this system is 207 cubic feet per second, with an outlet size of 
approximately 48 inches in diameter." 

The Master Drainage Report was in the administrative record and available for Commission 
review. The Commission's approval of the de novo permits in 2000 did not address storm 
water flow as it relates to erosion at the outlet points. The Commission did, however, make 
revisions to the water quality components of the project, including the imposition of Special 
Condition No. 7. (Water quality measures associated with the southern storm drain system 
and outfall are outlined by the developer's agent in Exhibit 12.) The purpose of this condition 
was to more clearly define the requirements of the proposed nuisance flow diversion measure. 
The condition requires the applicant to obtain a statement from the South Coast Water District, 
verifying the District's capacity and commitment to accept nuisance flow runoff (up to a 
maximum of 10,000 gallons per day (GPO), on a year-round basis from the Treasure Island 
site, and the 60 acre drainage area above the site, upon project completion, for treatment in 
the wastewater collection system at the Coastal Wastewater Treatment Plant. Diversion is 
required to commence upon completion of the project, and prior to the opening of the resort, 
and shall continue for the life of the development. The Executive Director received the letter 
from the South Coast Water District in August 2000, prior to issuance of the permits in 
September 2000. 

Pursuant to Special Condition No. 1 of de novo permits 5-LGB-00-078 and 5-LGB-00-079, the 
Commission allowed the City to maintain responsibility for condition compliance relating to 
issues that were not in conflict with the Commission's conditions of approval. As stated in the 
Commission's condition, the local conditions of approval "that are not in conflict with the 
Commission's special conditions listed below are incorporated by reference and shall remain 
in effect." As stated previously, the Commission did not modify any conditions imposed by the 
City relating to the design of the storm drain system. Therefore, for any requirements beyond 
the water quality measures imposed by the Commission, the City is the responsible entity for 
condition compliance as it relates to the storm drain system . 
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As stated previously, the FEIR includes information that is outdated with regard to the as-built 
storm drain system design. The system was subsequently revised through the local permit • 
process in late 1999-early 2000. Although it has been proven that there were modifications 
made to the drainage system, including those related to outflow quantity and drain pipe size, 
these changes were documented in the administrative record submitted to the Commission. 
The Tentative Tract Map and the Drainage Plan (Figure 2.4) in the COP binder shows a 48" 
storm drain at the southerly end of the project site. The COP binder text (page 2-11) describes 
the 48" pipe and its drainage area. In addition, as quoted previously, the Master Drainage 
Report describes the southernmost storm drain system on page 6. Lastly, all of the maps 
submitted to the Commission as part of the administrative record show the location of the 
applicant's property boundary and clearly depict the southernmost extent of the project area. 
Ownership information regarding the area beyond the project boundary was not provided. 
However, the limits of the applicant's property and the location of the storm drain outlet were 
clearly depicted. As such, the Commission was aware the project was adjacent to a property 
line and had all of the most current information regarding the drainage system at the time the 
de novo approvals were granted. 

The Commission reiterates that the administrative record is a historical documentation of the 
City's decision-making process, which logically includes various iterations of the project plans 
and design components. All of the necessary drainage system information was included within 
the official City record. The record also included all special conditions imposed by the City, 
including those relating to water quality and the quantity of storm water runoff. In addition, the 
analysis of the storm drain system in the FEIR was provided to the Commission as part of the 
city record and at the time of LCP certification. Therefore, the Commission does not find valid 
grounds for revocation of the permit on the basis that the permit applicant intentionally 
included inaccurate, erroneous or incomplete information. • 

3. Potential Effect on Commission's Decision 
The final issue that the Commission must decide is whether, assuming it has been established 
that there was an intentional inclusion of inaccurate, erroneous, or incomplete information; had 
it been corrected, would it have resulted in different conditions or even denial of the permit? 

In this instance, the Commission has found that the applicant did not intentionally include 
inaccurate, erroneous or incomplete information. Nonetheless, it is true that neither the staff 
report prepared by Commission staff nor the Commission itself at the hearing focused on the 
impacts of the southerly storm drain discharge on the adjacent property. However, even if the 
offsite impacts of the southerly storm drain outlet were brought to the Commission's attention at 
the time of the de novo hearing, the Commission would not have denied the permit or required 
substantially different conditions. The Commission's primary concern regarding beach erosion 
at the project site was informed by the relevant LCP provisions, as the certified LCP was used 
as the standard of review. LCP policy 3.2.2-4 states 

Development above the coastal bluff shall be engineered to ensure that 
surface/subsurface drainage does not contribute to erosion or adversely affect the 
stability of the bluff. Any minor residual affects related to storm drainage improvement 
shall be mitigated by recontouring and revegetating to obtain a natura/landform 
appearance. 

Policy 3.2.2-4 establishes that drainage must not adversely affect bluff stability. The 
Commission addressed issues of bluff erosion and geologic stability at the de novo hearing 
stage. The Commission's review focused on the delineation of the bluff edge and the • 
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appropriate blufftop setback. The concerns identified in the current revocation request were 
not raised at that time. Potential erosion occurring at the storm drain outlets at base of the bluff 
was not addressed through the de novo permit process. For all intents and purposes, the 
Commission's concerns related to potential erosion at the outlet structure were addressed 
through Mitigation Measure 2-1, which requires an evaluation of methods to reduce beach 
erosion and the preparation of a Beach Maintenance Agreement between the developer and 
the City or County to replace sand if necessary. The language of the mitigation measure was 
initially introduced in the 1998 FEIR and was not modified through the local permitting process 
or at the Commission's de novo hearing stage. During the various permit processes, the 
language of Mitigation Measure 2-1 (incorporated into the Commission's permit by reference) 
could have been modified to include private entities as well as the City and County. Generally, 
the Commission doesn't consider the ownership status of offsite property to be relevant; 
therefore, the absence of this information in the record does not constitute incomplete 
information. The Corrigans had the opportunity to bring it to the local government's and the 
Commission's attention that the language of the mitigation measure did not include private 
property owners when the FEIR was certified in 1998 and during the subsequent permit 
processes. 

Compliance with Mitigation Measure 2-1 and all other special conditions of the de novo 
permits is a separate issue that must be handled independently of the revocation request. 
The revocation request is limited to the information available at the time of the de novo 
hearing. The Commission was aware that erosion would occur at the southerly outlet point 
and that steps would be taken to reduce any adverse impacts of such erosion. The 
Commission was also aware that the amount of runoff flowing though the storm drain system 
would be reduced once the nuisance flow diversion was implemented. As such, the 
Commission was aware that the nuisance flow diversion would divert nuisance flow runoff [up 
to a maximum of 10,000 gallons per day (GPO)], on a year-round basis from the project site 
and the 60-acre drainage area above the site, upon project completion, for treatment in the 
wastewater collection system at the Coastal Wastewater Treatment Plant. However, nuisance 
flows will continue to occur until the resort opens. According to the applicant's agent, the 
resort is scheduled to open in Spring 2003. Therefore, the severity of the current erosion 
impacts should only be temporary. 

Conclusion 
The revocation request does not demonstrate that the applicant intentionally provided 
incomplete or false information that would have altered the Commission's decision. The 
revocation request does bring attention to the fact that there is erosion occurring at the 
southerly storm drain outlet structure and downstream onto private property. However, the 
administrative record included accurate information regarding 1) the pipe diameter, 2) drainage 
area; and 3) limits of the applicant's property. Therefore, the permittee did not intentionally 
include inaccurate, erroneous, or incomplete information that would have affected the 
Commission's decision. In addition, noticing was out in compliance with Section 13054 of the 
California Code of Regulations. Lastly, the revocation request process is not the forum for 
resolving disputes between neighboring property owners. 

The Commission finds that the revocation request shall be denied because the contentions 
raised do not establish the grounds identified in Sections 13105 (a) or 13105 (b) of the 
California Code of Regulations . 

H:\Staff Reports\Nov02\A-5-00-LGB-078&079 Revocation2.doc 
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MARTIN A. FLANNES 
Attorney At Law 
P.O. Box 7000-879 

Redondo Beach, CA 90277-0710 
Telephone 310-378-6709 Fax 310-378-4301 

August 19, 2002 

By Federal Express and fax to 562.590.5084 

Ms. Anne Blemker 
California Coastal Commission 
lOth Floor 
200 Oceangate 
Long Beach, CA 90802 

Re: Joseph and Lorretta Corrigan Property 

~ -~~--~ 
~-r.o· 

Sou. : ::_ · ,,~; 

31001 S. Pacific Coast Highway, Laguna Beach ("Property") 
and 
de novo Coastal Development Permits A-5-00-78 and A-5-00-79-A 
of Laguna Beach Colony (flk/a Treasure Island Resort) 

Dear Ms. Blemker: 

G2 

I spoke to you in January 2002 regarding the erosion and debris problem on the Property 

of my clients, Joseph and Lorretta Corrigan, caused by the storm drain and outlet modifications 

performed by Laguna Beach Colony (flk/a Treasure Island Resort) ("Project") under de novo 

Coastal Development Permits A-5-00-78 and A-5-00-79-A (collectively, the "CDP") of Five Star 

Resorts, LLC. At your suggestion, I subsequently sent a copy of my letter to the City of Laguna 

Beach of January 31, 2002 to both you and Alex Helperin, Esq. in the Commission's San 

Francisco office. I have attached a copy of the January letter for your reference. 

02 08 19 A Blemker 
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~s.PulneBlenaker 

California Coastal Commission 
Re: Joseph and Lorretta Corrigan Property 

and 
de novo Coastal Development Permits A-5-00-78 and A-5-00-79-A 
Laguna Beach Colony (f/k/a Treasure Island Resort) 

August 19, 2002 
Page: 2 

January 31, 2002 Letter and Failed Efforts to Negotiate a Resolution 

In the January letter, I described 

1. the repeated concerns expressed by the Corrigans relating to the Project's proposed 

southern storm drain ("Storm Drain") and outlet ("Outlet") during the Environmental Impact 

Report ("EIR"), Treasure Island Local Coastal Program Project Specific Amendment ("LCP"), 

and CDP approval process and the assurances that they received from both the City and the 

Developer in response to their concerns; 

2. the huge increase in water flow and drainage area of the Storm Drain proposed, designed, 

and implemented after the EIR, after the approval of the LCP by the Commission in November 

1998, and after the City's hearings on the CDP; 

3. the apparent failure of either the Developer or the City to inform the Commission of (i) 

the huge increase in water flow and drainage area, (ii) the lack of increased structural mitigation 

methods to deal with the increase, or (iii) the certainty that the increased water flow would be 

discharged across and damage the private property of the Corrigans; 

4. the failure of the Developer to comply with EIR Mitigation Measure 2-1, which 

implicitly required the Project to adopt any available "practicable method" to reduce "the 

projected beach erosion to an insignificant level;" 

5. the failure of the Developer to keep its promise to the Corrigans to build "an 

02 08 19 A Blemker 
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'embankment' to make sure the water outflow on the beach follows the property boundary;" and 

6. the subsequent significant erosion damage to the Corrigan Property and the danger of 

hillside subsidence reported by their geological consultant. 

In the January letter, I asked the City and the Developer, among other things, to modify 

the Outlet to divert the increased water flow away from the Corrigan Property or, in the 

alternative, to enter into an Easement, Beach Maintenance, and Indemnity Agreement in which 

my clients would consent to the water diversion across their Property in exchange for a covenant 

by the City and the Developer to repair any beach erosion and remove any debris after storm 

• 

events and an indemnification of the Corrigans regarding any property damage or third party • 

claims relating to the increased water flow, debris, and erosion. 

The City refused to be involved. However, the Developer stated that it would enter into 

the requested agreement. The Corrigans presented a proposed agreement to the Developer on 

March 14. The Developer was extremely slow in responding and did not provide a draft with its 

revisions until May 22. Its revised draft deleted many provisions that were essential to protect 

the Corrigans. I timely provided comments to the Developer's counsel on May 28. We still 

have not received a formal response to our comments other than a rejection of our request that 

the Developer indemnify the Corrigans with respect to any clean-up order issued for hazardous 

materials deposited on the beach portion of their Property by the increased water flow from the 

Storm Drain. I have enclosed selected correspondence for your information on the failed attempt 

of the Corrigans to negotiate a resolution of this problem. 

02 08 19 A Blemker • 
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The Developer and City, while refusing to modify the Outlet to mitigate the water 

damage and refusing in the alternative to indemnify the Corrigans, merely have offered to meet 

with the Corrigans. The Corrigans feel that unless the Commission is involved, such a meeting 

will be no more productive than the December 2001 meeting at which both the Developer and 

City "blamed" the situation on the Commission. 

During this period of"negotiation", as you may be aware, the ownership of the Project 

and/or the Developer has changed. According to press reports "Laguna Beach Resorts, LLC," 

apparently a partnership consisting of Montage Hotels & Resorts and The Athens Group, 

purchased the Project from Marriott International, Inc. I have not been able to ascertain what 

• entity currently holds the rights and obligations under the CDP. 

• 

The City claims that the Storm Drain is part of a private project and that we should deal 

with the Developer. The Developer says "the City made us do it." Both the Developer and the 

City blame the Commission for the Developer not following through on its promise to construct 

mitigation measures to keep the increased water flow from eroding the Corrigan Property. 

The Corrigans have concluded that the Developer does not, in fact, intend to provide the 

indemnification that we had requested in January and that, perhaps, the "negotiating process" 

during the last six months was merely a "delay game." My clients no longer wish to wait. 

02 08 19 A Blemker 
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Summary of Relevant Facts 

It appears that neither the Developer nor the City has fully informed the Commission of 

the following relevant facts relating to the Storm Drain during the approval process or 

subsequently. 

1. The Corrigans' northern and southern property lines extend from Pacific Coast Highway 

to the mean high tide line. Therefore, their Property includes an area of sandy beach adjacent to 

southern property line of the Project. Assuming that the mean high tide line is ± 100 from the 

toe of the bluff, the beach portion of the Corrigan Property is approximately 0.5 acre. Both the. 

• 

Developer and the City have acknowledged the private property rights of the Corrigans to this • 

area ("Corrigan Beach Area") 1• 

2. The property line between the Corrigan Property. and the Project angles slightly north 

relative to PCH. The beach portion of the common property line is more than 100' long. 

Consequently, a significant portion of the Corrigan Beach Area is "seaward" of portions of the 

Project and, in particular, the Outlet. 

1 See, Response to Comments JC-1, in which the City confirmed the Corrigans' private property 
rights to the sandy beach south of the project "down to the mean high tide line" and the 
attached letter from the Developer dated June 29, 2000 ["Since we are upgrading this outlet, we 
will need permission from any down stream property owners. (The outlet itself will be 
constructed completely on our property). However, since drainage has the potential to flow over 
your beach during a storm event (as is the case today) you are considered a down stream owner. 
We do not anticipate this matter will bring you any inconvenience."] [emphasis added] 

02 08 19 A Blemker 
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3. Neither the EIR nor the LCP contemplated any significant changes to the pre-Project 

condition of the Storm Drain.2 

4. During the LCP hearing process, the Corrigans and others expressed concern regarding 

increased drainage from Storm Drain,3 but the City and Developer repeatedly assured the 

Corrigans and the public that there would be no significant change to the Storm Drain. During 

the public comment period, the Project's engineers addressed the concerns regarding Project 

drainage and stated that "[t]he southern portion would remain generally the same," "the 

southernmost pipe would remain a 24" corrugated metal concrete pipe with concrete headwall," 

and "the existing condition [of] the [southernmost] drainage area is not impacted by this 

• project.'"' 

• 

2 The Preliminary Hydrology Report (dated June 30, 1999) describes the pre-Project condition of 
the Storm Drain as a 24" metal pipe draining 18.0 acres, the majority of which was from a catch 
basin on Coast Highway. However, because of the size of the catch basin and the slope of Coast 
Highway, only 15% of the peak 25-year flow was intercepted by the Storm Drain. The 
Hydrology Report, consistent with the LCP, described only a slight increase in the proposed 
drainage area for the Storm Drain, i.e., from 18.0 acres to 19.3 acres (due to a new catch basin 
on Coast Highway). It predicted a peak flow of 51.6 CFS, including the added drainage from 
Coast Highway. The CDP (§2, Site Development Components) also confirms the pre-Project 
drainage and its prior 24-inch size. 

3 See, e.g., the Corrigans' written comments JC-7 ["(7) DRAINAGE: Special attention must be 
given to the existing southernmost drain to ensure against possible heavy damage to the land"] 
dated October 8, 1997 to John Montgomery, Community Development Department, City of 
Laguna Beach), regarding the impact of the Storm Drain on their Property. 

4 Planning Commission October 1, 1997 Meeting Minutes. See, also, Response to JC-7 from the 
City ["Mitigation Measure 2-1 addresses the concern of beach erosion and maintenance 
responsibility at both the central and southern storm drain outlets."] 

02 08 19 A Blemker 
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5. In its final action on the CDP in February, 2000, the City imposed Condition of Approval 

No. 34 which required the diversion of summer nuisance water flow and that "storm drainage 

outlets on Coast Highway shall be designed to accept 1 00-year flows, and the on-site drainage 

system must accept them and convey the 1 00-year flows from Coast Highway through the site to 

the Beach." 

6. Promptly after the Commission's June 2000 ruling on the de novo CDP, the Developer 

increased the planned water flow and drainage area of the Storm Drain, by 400% and 240% 

respectively, relative to the design that was the basis for the EIR and LCP approved by the 

• 

Commission in November 1998. The Developer euphemistically referred to these huge changes • 

as "improvements" and sought the consent of the Corrigans. 5 The "improved" Storm Drain 

delivers an estimated 5.6 million gallons of water per hour across the Corrigan Property during 

peak conditions. 

7. The CDP wrongly and misleadingly implies that the pre-Project condition was that two 

existing catch basins on PCH already collected the 1 00-year flows. In fact, there was only one 

5 See, July 12, 2000 letter from Athens Group (attached) ["We will need to improve the storm 
drain that currently exists at the south end of the property in order to accommodate the flows 
from Pacific Coast Highway and the neighborhoods above." ] The drainage area increased .f!:!!m 
a proposed 19.3 acres to 65.6 acres. The system, now designed to capture 100% ofthelOO-year 
flows from Coast Highway, would now deliver an estimated peak flow of 207 CFS for the Storm 
Drain, which had increased in size from 24 to 48-inches. Master Drainage Report (9-1-99) 
("MDR"). 

02 08 19 A Blemker • 
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catch basin connected to the Storm Drain and it collected only 15% of the 25-year flows. The 

majority of the water previously flowed south on PCH to drain directly into Aliso Creek.6 

8. The Developer's consultants were aware that additional water flow at the Storm Drain 

would cause beach erosion7
, but wrongfully assumed or implied in the CDP process that the 

affected beach area was a City or County beach. 8 In fact, most of the affected beach area is the 

Corrigan Beach Property. 

9. The Storm Drain plans were modified several times after the EIR and LCP approval and 

after the CDP hearings, including adding more than 48 acres of drainage area, increasing the 

• Storm Drain size from 24 to 48", and moving the Outlet closer to the Corrigan Beach Area. In 

fact, the comer of the small riprap area in front of the Outlet is at or on the property line. Thus, 

• 

6 The CDP states in §2.2 that "Two existing drainage inlets on the ocean side of Coast Highway 
will continue to accept these 100-year flows." The Hydrology Report (6-30-99) clearly states that 
because of the size (7') of the catch basin on Coast Highway for the southern storm drain and the 
slope (3.2%) of Coast Highway, only 15% of25-year flow in intercepted by the catch basin pre
Project. It states "most of the flow from this area will bypass this catch basin and continue south 
toward Aliso Creek." 

7 Erosion at the Storm Drain would be a Project impact "if additional flow is directed into the 
southerly storm drain." Hydrology Report 

8Wrongly assuming that the eroded area would be public beach, the MDR merely quotes EIR 
Mitigation Measure 2-1, which requires "if there is no practicable method of reducing the 
projected beach erosion to an insignificant level, the project applicant shall enter into a Beach 
Maintenance Agreement with the City or County of Orange to replace beach sand after 
significant storm seasons or events." (Emphasis Added). No mention is made of the private 
property of the Corrigans . 
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any water flowing from the Outlet almost certainly will flow across the Corrigan Beach Area 

rather than the Project beach area.9 

10. After a mild 2001 rainfall event, "A large portion of the beach was eroded away down to 

bedrock during this mild rain. The dissecting channel was at least 4-5 feet deep and at least 60-

70 feet across."10 Six (6) photographs of this event ("Storm #I") are attached to the enclosed 

report of the Corrigans' geologist. 

11. After another minor 2001 rainfall event, the sand on the Corrigan Beach Area was 

blackened with apparent petroleum products in the water flowing from the Storm Drain (See, 

• 

enclosed three (3) photographs of"Storm #2"). • 

12. A third mild 2001 rain event caused the water flow from the Storm Drain to cut a lagoon 

flowing to the south (toward Aliso Creek) across the entire width of the Corrigan Property (See, 

9 The Mass Grading Plans (unknown date) contain a revision (Delta 1) dated 9-26-00 named 
"Modified Storm Drain/Added Storm Drain Line D." On Sheet 4 of the revised Plans, the outlet 
for Storm Drain D was relocated 5 or 6 feet to the north and extended 5 feet or so to the west of 
the boundary line of Tract 15497. The southwest comer of the new 20 x 20 riprap area is on the 
Corrigan Property line, whereas the southwest comer of the old 15 x 15 riprap area was 10 feet 
from the property line. 

The Plans include the following other relevant changes: Delta 2 - Added Erosion Control on 
Pacific Coast Highway (Caltrans) (9-28-00); Delta 6- h4odified Storm Drain "D" profile"(l0-25-
00); Delta 7 - Added Storm Drain "C" I Modified Storm Drain Line "D" (11-9-00); Delta 11 
changed Line "C" pipe size (2-7-01 ). 

10 Report of Peter E. Borella, Ph.D. dated November 10,2001 ("Borella Report") [enclosed]. 
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enclosed seven (7) photographs of"Storm #3"). 

13. The same mild 2001 rainfall events caused water from Aliso Creek to flow north along 

the beach to within 100 feet of the Corrigan Property. Ifthis "lagoon" connected with the lagoon 

created by the Storm Drain "removal of the beach along this stretch is possible with erosion of at 

the toe of the slope possible. This may jeopardize the stability of the bluffs in the area." 11 (See, 

the four (4) photographs attached to the enclosed Borella Report). 

14. The Corrigans' geologist concluded that "Increased periodic erosion of your beach will 

• continue to occur if the present new storm drain and energy dispersion system is allowed to 

remain in its present configuration" and "I have concerns about the potential instability of your 

slope should a severe rain occur and erode more of the beach away, particularly at the toe of the 

slope, where the slump exists."12 

• 

15. The City has stated that the Commission reviewed and approved the increased size and 

flow and the revised Outlet of the Storm Drain and has strongly implied that the Commission has 

"approved" any resulting damage to the Corrigan Property. 13 

11 Borella Report. 

12 Borella Report. 

13 See, e.g., letter from Laguna Beach City Attorney Philip D. Kohn dated December 31, 2001 
["; the design and location of the storm drain were approved by the California Coastal 
Commission as part of an extensive public process; ... "and "The current design was 
prepared, reviewed and approved by professionals and was determined to comply with all 
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16. In several discussions with the Corrigans or their attorneys, the Developer and the City 

have stated that the Project could not (i) build an embankment or berm, (ii) create a channel in 

the underlying bedrock, or (iii) change the orientation of the Outlet to redirect the water because 

the Commission refused to allow it. 

17. As you are aware, the Commission imposed Special Condition No.7 on the de novo CDP 

in June 2000 requiring, prior to the issuance of the COP, "a binding statement from the South 

Coast Water District verifying the District's capacity and commitment to accept nuisance flow 

runoff [up to a maximum 10,000 gallons per day (GPO)]" and that the Project "commence such 

• 

diversion upon completion of the project, and prior to the opening of the resort." The • 

Commission defined such nuisance flow as "when rainfall is less than 3/4 inch on the site during 

a 24-hour period." Despite several requests, neither the City nor the Developer has provided us 

with a copy ofthe.required binding statement from the SCWD. 

18. The Project has not begun diversion of nuisance flows even though pre-sale promotion of 

the resort has begun and, according to recent newspaper accounts, sales of residential lots and 

condominiums will begin this Fall, and the resort will open in the first quarter of2003 (perhaps 

as early as January). 14 Rather, such nuisance flow is now being diverted onto the Corrigan 

applicable technical standards, which presumably took into account the effect of the 
operation of the planned improvements on affected properties."] [emphasis added] 

14 See, "New Resort Owner Shares Thoughts on Laguna," Coastline Pilot, page A4, July 5, 2002 
quoting Alan Fuerstman, the CEO of Montage Hotels and Resorts (enclosed). 
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Property. 

19. The Developer performed unknown modifications to the Outlet "at the request of the 

City" in or about April and May 2002. 

20. The beach maintenance agreement that the Developer has entered into with the City 

regarding the Project's beach parcel (which the Developer has subsequently dedicated to the 

City) does not, in fact, require the Developer to repair any erosion caused by the Storm Drain on 

that parcel. The Developer only must do so if there is available sand elsewhere on the beach 

(perhaps washed away from the Corrigan Property) . 

21. Astoundingly, neither the City (which required the diversion of the 100-year flow from 

PCH into the Storm Drain and onto the beach) nor the Developer (which is wrongfully 

redirecting the increased water flow across the Corrigan Property) will agree to protect the 

Corrigans with respect to any agency clean-up order relating to hazardous materials deposited on 

their Property by the increased water flow. 

Summary 

It appears that the failure of the Developer and/or City to inform the Commission of 

relevant facts and their failure to comply with the CDP provide sufficient grounds for the 

Commission to take action in the form of compliance orders, new conditions to the CDP, and/or 

the revocation of some or all of the CDP. 
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Failure to Inform the Commission 

California Coastal Commission Administrative Regulation §13053.5 requires that an 

applicant for a Coastal Development Permit provide the Commission 

"(a) An adequate description including maps, plans, photographs, etc., of the proposed 

development, project site and vicinity sufficient to determine whether the project 

complies with all relevant policies of the Coastal Act, including sufficient information 

concerning land and water areas in the vicinity of the site of the proposed project, 

• 

(whether or not owned or controlled by the applicant) so that the Commission will be • 

adequately informed as to present uses and plans, both public and private, insofar as they 

can reasonably be ascertained for the vicinity surrounding the project site. The 

description of the development shall also include any feasible alternatives or any feasible 

mitigation measures available which would substantially lessen any significant adverse 

impact which the development may have on the environment. For purposes of this section 

the term "significant adverse impact on the environment" shall be defined as in the 

California Environmental Quality Act and the Guidelines adopted pursuant thereto. 

[Emphasis added] 15 

15 California Code of Regulations, Title 14, Natural Resources, Division 5.5, California Coastal 
Commission , § § 13 001-13666.4 ("Regulations") 
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As discussed in detail above, the Developer and the City apparently never informed the 

Commission that the Storm Drain Outlet points directly at the Corrigan private property, which 

is located less than 25 feet away from the mouth of the Outlet, that the beach erosion impact of 

the Storm Drain would be primarily on private property, or that the water flow and drainage area 

of the Storm Drain were increased dramatically (without any increase in mitigation measures) 

after the hearings and approval of the EIR and LCP by the City and the Commission and after the 

CDP hearings. There is no evidence that the Commission ever considered or approved this 

increased water flow in the Storm Drain despite representations to the contrary by the City. 

Indeed, there is some evidence that the Commission actually could have been mislead by 

statements in the CDP implying that there was no increase in drainage. Certainly, the 

Commission would have imposed additional conditions to the de novo CDP if it had been fully 

informed. 

As you are aware, Regulation §13105 provides that a failure to supply accurate 

information to the Commission can be grounds for the revocation of a CDP: 

"Grounds for revocation of a permit shall be: 

(a) Intentional inclusion of inaccurate, erroneous or incomplete information in connection 

with a coastal development permit application, where the commission finds that accurate 

and complete information would have caused the commission to require additional or 

different conditions on a permit or deny an application;" 
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Failure to Comply with CDP 

Mitigation Measure 2-1 

The CDP adopted Mitigation ~easure 2-1, which implicitly required the Project to adopt 

any available "practicable method" to reduce "the projected beach erosion to an insignificant 

level." 

Practicable methods, in fact, exist to mitigate the significant erosion. A very well

qualified geologist retained by the Corrigans has recommended a system of rock levees or 

channels in the bedrock to prevent catastrophic erosion of the beach and subsidence of the bluff 

in a heavy rainfall event. 

The Developer promised the Corrigans that it would build such a mitigating structure "to 

make sure the water outflow on the beach follows the property boundary," but now claims that 

the Commission prohibited it. 

Special Condition No.7 

The drainage system, including the diversion connections, is apparently completed. The 

increased water flow during such "nuisance flow events" is currently impacting the beach areas, 

including the Corrigan Property. No additional water flow will be diverted into the Storm Drain 

by the remaining construction of the Project. The Corrigans submit that it is within the spirit and 
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intent of Special Condition No. 7 that the diversion begin now. 

Changes to Storm Water System 

The Developer has recently made certain undetermined changes to the Outlet "at the 

request of the City." 

Specific Requests 

The Corrigans request that Commission staff take the following actions: 

1. review whether the Developer and/or the City misled the Commission with respect to the 

changes to the drainage plans required by the City's Conditions of Approval in the CDP relative 

to the drainage plans that were the basis for the EIR and LCP and the impact of such changes on 

the Corrigan Property and, if so, consider any available order to remedy the situation, including a 

revocation of all or portions of the de novo CDP; 

2. review whether the Developer is in compliance with the de novo CDP and, if not, 

consider any available order to remedy the situation, including a revocation of all or portions of 

the de novo CDP; 

3. direct the Developer and/or City to explain what changes or modifications they have 

made to the Storm Drain and/or Outlet relative to the designs that were approved by the 

Commission; 
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4. review the adverse impact that the Project has had and will have on the Corrigan Property 

and existing improvements; 

5. direct the City to make the Developer comply with Mitigation Measure 2-1, which 

implicitly requires that the Developer first attempt any available "practical methods" "to reduce 

the beach erosion to an insignificant level" before simply agreeing to attempt to fill in the erosion 

via a beach maintenance agreement; 

6. direct the Developer to redesign the Outlet of the Storm Drain to direct the water away 

• 

from the Corrigan Property and the bluffs and to protect the marine environment and the stability • 

of the bluffs as required by LCP 3.2.2-4 and 3.2.2-16 by constructing rock levees and/or bedrock 

channels as allowed by LCP 3.1-3 "to protect existing structures or public beaches in danger of 

erosion, and when designed to eliminate or mitigate adverse impacts on local shoreline sand 

supply" 

7. direct the Developer immediately to begin the nuisance water diversion required by CDP 

Special Condition No.7; and 

8. facilitate a meeting among the relevant stakeholders (Developer, City, Corrigans, 

Commission, and others) to review and resolve the issues and problems associated with the 

above-described Developer actions under the CDP. 
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Thank you for your attention to this matter. Please call me with any questions and/or to 

obtain additional information. 

Very Truly Yours, 

~artin A. Flannes 

Enclosures: 

1. June 29, 2000 letter from Athens Group to the Corrigans 

2. July 12, 2000 letter from Athens Group to the Corrigans 

3. Three (3) photographs of erosion damage from Storm# 2 2001 

4. Seven (7) photographs of erosion damage from Storm# 3 2001 

5. November 10, 2001 Report of Peter E. Borella, Ph.D. 

(with eight (8) pages often (10) color photographs and a 30" x 42" Topographic Survey 

by Toal Engineering, Inc. (dated 8-21-01) 

6. December 31, 2001 letter from Philip D. Kohn, Esq. to the Corrigans 

7. January 31, 2002letterto Philip D. Kohn, Esq. 

8. July 5, 2002 article from the Coastline Pilot 

9. August 2, 2002 email from ~artin A. Flannes to Michael Houston, Esq. [and others] 

10. August 8, 2002 email from ~artin A. Flannes to Michael Houston, Esq. [and others] 
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cc (via fax): 

(letter only) 

Alex Helperin, Esq. 

BrianT. Corrigan, Esq. 

Karen ZoBel, Esq. 

Michael Houston, Esq. 

California Coastal Commission 

(also) Attorney for the Corrigans 

Attorneys for Athens Group 

415.904.5235 

213.482.3246 

858-677-1477 

Bruce Martin, Esq. Attorney for Laguna Beach Resorts, LLC 602-253-8129 

Philip D. Kohn, Esq. Attorney for the City of Laguna Beach 714-546-9035 

• 

• 

• 
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To: A Blemker CCC At: 1 562 590 5084 
• 

RECEIVE~ 
South Coast Region 

• MARTIN A. FLANNES SEP 1. 3 2002 
Attorney At Law 
P.O. Bo" 7000-879 CALifORNIA 

Redondo Beach, CA 90277...0710 COASTAL COMMISSION 
Telephone 310~378--a709 Fax 310..378-41<fl 

By fax to 562.590.5084 

Ms. Anne Blemker 
California Coastal Commission 
10th Floor 
200 Oceangate 
Long Beach, CA 90802 

Rc:: Joseph and Lorretta Corrigan Property 
31001 S. Pacific Coast Highway, Laguna Beach C ... Propc.rty") 
and 

September 13, 2002 

de novo Coastal Development Permits A-5-00-78 and A-5-00-79-A 
of Laguna Beach Colony (flk/a Treasure Island Resort) 

• Dear Ms. Blemker: 

• 

As you are aware. 1 represent Joseph md l.orrctta Co:rrigan regarding the erosion and 
debri$ problem on their Property caused by the storm drain and outlet modifioations performed 
by Laguna Beach Colony (flk/a Tleasure Island Resort) ("Projecfj under de novo COII5tel 
Development Permits A-5-00-73 and A-5·00-79-A (colleetivcly, the "COP") of Five Stat 
Resorts, LLC. In my letter to you dated August 19, 2002, I asked lhat you review tht: actio.os of 
the Developer and the City ofl.aguna Beach (<4Cily") to determine. among other things, whether 
Con1musion orders relating to revocation, ~forcement, or additional conditions were 
appropriate. 

1 submit this letter in reply to the September S, 2002 letter to you from CO'UilSel for 
Laguna Beach Resorts, LI.C ("•Developerj (appanmtlt the successor in intm:st to the CDP) in 
response to my August 19 letter to you ( .. Response"). 

The Response rcpcaWdly and vigorously claims that various factual assertions in my 
Auaust 19 tetter arc ••ineol1'eCt/' .. erroneous••, etc. T will not repJy to each these claims. My 
clients and I stand by each of the factual statcmonts in my letter. In this letter, I shall reply only 
to the oew material offered by the Developer in its Response. 

-----·----
1 The Curtl&ans arc $ubmitting this reply as soon as possible. As you are aware, T wm~ noc copied on lh~ letter md 
only received it liw days later (and after llcamcd of its existence from my distll$Sion with you) . 
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f"'age 2/24 

After reviewing the Developer's Response. it is even more evident that grounds exist for 
the Commission to impose new cooditions on tbe CDP and/or revoke all or a portion of the COP 
curd to isRe compliance orders. 

Even though my Aupst 19letter did not D.'lake a formal revocation request. in its 
Response the Developer described. it as such a .t"tXJUO:~t and sought a quick end to the review of its 
conduct under the CDP by asking the Co.IDIIlission to deny the .. request" without furthctt inquiry 
or t.ring. As set forth in my August !9lett«~ the C'.orrigans requested a staff review of the 
conduct of the Developer to ascertain whether any orders relating to revocatio~ addjtional 
mitigating conditions, and/or enforcement were appropriale. The Corrig&ru~ remain committed to 
participate in a collective effort to .resolve the storm water issue$ at the staff level. However, in 
ligbl ufthc harsh "lack of due diligence" att.IK';k contained in the Developer's Response, the 
CorrigBDS must preserve their right to be heurd. 

Consequently, based on the omi!isions, admissious, and tone of the Response. the 
Corrigans hereby makts a formal revocation request under Ca.lif01.11ia Coastal Commission 
Administrative Regulationsl §§13053.5 and 13104-13108 on the grounds of intentional i.nolusion 
of imu::curate, erroneoUSt or incomplete infonnation (§ 131 OS( a)) and inadequate ooticc 
(§13105(b/) as 5pecificd. in this letter, my August 191etter, and admitted by the Developer in its 
Response. 

Pursuant tD Regulation § 13107. if the Exeoutivc Director determiues that grounds exist 
for revocation, the COP will be automatically suspended until the Commission votes on tlri1 
request 4 The Corrigans arc wi11ing to delay 1\Klh determination by the Executive Direetor and to 

-----------------------· 3 Clliibrnia Code of~ Tide 14, Natural Res~ Division 5.5, Gilifomia COIII&I Commission. §§ 
13001·13666.4 ("'R.e&U)aticuj 

' § 131 OS: "Grounds 1br revoc:atlo.n or a permit shall be: (a) IDteational inoludan oflallceonde. errooeoua ot 
incomplete laf'Oim8lioo in conncctioll with a etlaSial dewlopaaem: permil appJic::alicm. whr:re the ~ finds 
dlat ICCW"Be Blld complete infon.nati011 would have caus1d tbe cODDnissioo Co reqllim addltianlll 01 dJftinnt 
condidons on a permit or deny an applieattoD; (b) l*ailtmlto comply wkh tllelJUI.ica proviaionA ofSectiall130S4, 
where the views of the p.erson(s) nor notified were not. otherwise made known to the amoni.ulon and oouid ba.ve 
caused the COD:IIIlis$ion to require addilional or diffcre11t conditions on a permit or deny an application ... 

~ § 13107: "Wbe:ro tbe exeootlve director determillos in IICCOrd with Secdon 13106. &bat 8f~M~Dds e'ld5t for ~ 
ur a permit, 1M operation of the pcmdt shall be autonlatically &Uipcm.deO until the eommlaion votes to deny tbo 
R'lql.lelt fbr revocation. The P:ecudve dln!ctor shalt n6tlfj the permittee by tMJIIna a <:erpy oflbe nlq1le5t for 
revocati.cm and ll1UD111W)' oCtb.o proeelfuJes set ford'l In 1his ardcle. to the addre$t. sbmm in the permit appllcldan. 
The executiYo dii'IICI:ot shalt abo advise the appliemt ia writing that 8JI)' devel~ U'Ddeltlken dwiu& 5U5'f)CMloD 
or lbe pmnil may be ill Yioladon of !be Califomia Coatal. kt of 1976 RDd Kubjec1 to tbe penalties set forth iD Publlc 
R.esoun:es Codu, Sections 30820 through 30123." 
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delay a hearing on this revocation request to allow Commission staff reasonable time to work 
with the Developer, Clty, C(,rrigans, and other stakeholders in a collectiva cffon to resolve the 
storm water problem without a fonnal hearing. However, the Corrigans reserve~ their right to 
request such a formal determination and hearing if such efforts are unsuccessfuL 

Noteworthy Omiss.i&os iD the Response 

What is ex.trem.ely noteworthy is whitt is !!Q! addressed in the Response:. Ry its silence, 
the Developer concedes: 

l. The Developer'!! engineer at the (ktober 1, 1997 Planning Commission meeting 
on the EIR and LC'P stated that ••[t]he soulhcm portion would .reznain generally the same," "the 
southernmost pipe would remain a 24" corrugated metal concrete pipe with concrete headwall," 
and "the existing condition [Qf] the [southernmost] drainage area is not impacted by this 
project."s 

2. ln July 2000, the Developer expressly promised the Corrigllll5 that it would 
implement dc&ign <.1hanges to the Outlet to keep the stoml water flow off the Corrigans' Property 
("July 2000 Promise"); 

3. The Developer has blamed the Commission for the Developer's failure to keep 
the July 2000 Promise to 1bc Corri.gans; 

4. In the minor rain events of2001. the Corrigans' Property su.f.&rcd significant 
erosion from the increased water flowing from the Storm T>rain; 

5. There is a substantial risk of bluff failure from s~ erosion as noted by the 
Corrlgans' seologist; 

Moreover, by its ooroplete silence, the Cily appean to concede aU of the :&wrual 
contentions contained in the August 19 letter, 

Instead, the Developer characterizes tbe Cotrigans, an elderly retired couple who 
believed and relied upoo the:: Developer's statements at public heariniS and its July 2000 Promise 
and who have been tryins to resolve the erosion and ~bris problem with the Developer and/or 
City since JIID.c lOQL as "Opponents" whQ lack standing, who have not been diligent. and whose: 
concerns - for the protection of their home and for the safety of members of their fiunily as well 

5 Paul s. Cl!lrCJ, P.E. at the Oetobcr 1, 1997 Pll.l1tlJJt.g Commission M!!!etln&. John Montgomery, 1ho Assitra.nt 
Director of Community Development fur ltlc: City, WM also in attendlli.Ce • 
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as the public who m1ght be injured in the canyon carved by the storm water- are .. tnvolous." 

Proper Staadinc and Dlle Diltceaee 

Page 4/24 

In its Respon:se, the Developer makes the curio'US, cin;ular argUIJlellt that because the 
Corrigans took part in the hearings relating to the E.IR, LCP ~ and CDP, they bad "IIII opportunity 
to fully participate" and, therefore laclc staDdiq under Regulation §13106.i Obviously, §13106 
oontemplates a situation, such as we ~e here, in which persons participating in the pl'lllCeAA 

allege that they weJ."t' misled by statements of an opplioant. 

It is not for the De'l/eloper to detennine that it made DD imwcurate statements and that, 
~Core, no one who ldtendcd any hearing hes standing to ohaJJonge its statements. Regulation 
§ 13106 states that the Executive Director shall .review a revocation n:qucst and "ural~ss the 
request is patently frivolous and without merit, shall initiate revocation proeeedings." 

Specific ASStml.ruleS to the CorriPIO!! by the DeyelowJV;Ld the CitY 

The history of the EIR. LCP. and CDP approval process reflect a pattem of conflicting 
and misleading statements .relatina to the Stoun. Drain and an ongoing effort to delay the 
Cordpns in the hope that they would simply "go away ... 

In October 1997, the Developers engineer stated at a Planning Committee hearin,g on the 
BIR and LCP 1hat then: would be no significant change to the Stonn Drain. 1n May 1998, the 
City responded to written comments from lbe Comgan~ by c.onfirmlng the applic:abilfty of 
Mitigation Measurw: 2-1 (which implicitly required the Project to adopt any lmillable "practicable 
method" to reduce "the projccm:l boach crosioa to an insignitlcaDt level'*) to both the ceatml and 
southern storm drain outlets. 7 

In its Respo054:1, the Developer attaches the minutes of the Februal;y 1 S. 2000 City 

~ § 1.3106: "Any J)CfSOil WOO did Dot have all opport\IDity ~ Fltlly part:lcipate in 1be original permit proc;:eedilli by 
ruson ofthe pennir applicam's intenti011111Dc.blsioD ofinllccurate infor.matiou or failure to pnJ'Yido lldequatc publio 
o.oti«J J& fiPBOified in SeGtion 13105 llliiY roqoett nM:Hllltiorl of a permit by eppllaadon 10 tile eucative cl.iroctor of 
the oommission specifYing, wbb pmticularity, tho 8JOUII.d& for revocation. The ~ director sball rme~w ft1e 
gtated ground& tor l'fNOCIItian and. liDleR the request is pa11mtly fiivolous and wkbom mcrtt, shall initiale ro\'OCIIt1011 
pt'OClllldingr;. T'hc executive director may .ioitiate revoCiHk'JI1 p.roceedinp on his or her own motion when the grounds 
for revncatinn bave been estllbli!lhed pur:suant to the provisions of Scdion 13 J 05 ." 

1 The tclpODSe to~ was by John M~mcry, d1e Alsiwt.ant Director of Community JAwelopment for !he 
C1ty. 
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Council Meeting (Response Exhibit B) as an example of "~1imony .. by the Comgans that 
precludes their standing. The meeting was primarily for approval ofthe Tract Map for the 
Project and of the "backbone and infrastructure component" of the CDP. In the minutes of the~ 
referenced meeting (at which no issue relevant to the Storm Drain was discussed), Mr. Joseph 
Corrigan, having heard no statements negating the previous assurances of no changes to the 
Storm Drain, ''thanked everyone involved. including the PlaDDing Commission, Council, staff, 
various homeowners• associations and the Athens Oroup." The DeveloJXlr Wll!l at lh~ mcc:liug, as 
was John Moutgomery, the Assistant Director ofCommlDlity Development for the City. The 
Developer and Mr. Montgomery, who had expressly assured the Corrigans that the Storm Drain 
would remain generally the same and that available practicable methods would be used to reduce 
any beach erosion to an insignificant level, sat silently and allowed Mr. Conigan to thank them 
for their efforts- even though they knew that somewhere buried in the administrative record 
there were techn.icel documents that revealed that, unknown to the Corrigans. they had changed 
the drainage system dramatically after the El.R and LCP approV"ctl and that the C.mipru;' 
Property would be eroded by a huge new volume of off-site stonn water. 

~the Commission's June 2000 ruling on. the de novo CDP, in a June 29, 2000 letter, 
the Athens Group thanked the Corrigans for their support of the Projcx::t. and its representativos 
met with the Corrigans to explain that a minor "upgrade" (e.g., a new pipe a few feet closer to 
their Property) was ~sary because of the "plans." The Developer agr=d to take steps to 
keep the stonn water off the Corrigan Property. Jn a Julyl2. 2000 letter, the Athens Group 
continned its promise to implement design changes to keep the water ti'om tlte Storm Drain off 
the Conigan Property. In none of these commlnlications did the Developer inform the Corrigan~ 
of the major design changes that the City and the Developer had made after the EIR and J.CP 
approval and after they had assured the Corrigans that the Project would make no significant 
changes to the Storm Drain. lndecd, the Developer r,;arefully used the euphemistic term 
'upgrade" rather than providing the Corrigans with meaningful information such as "~ have 
diverted all oftht off-site drainage oftbe Project, 68% of which previously was planned to 
dischaJie through the central storm drain, to this Storm Drain. There will be substantial erosion 
here."' Even worse, the Developer actually again. reassured the Corrigans. in writi11g, that "'We 
do not anticipate this matter will bring you my inconvenience... Such duplicitous conduct 
speaks for itself. 8 

No AdeQuate Notice to the Corri!ZIQS of Substantial Change in Project Impact 

Consequently. in July 2000, the Conigans were under the impression that the Developer 
and the City would not change the size of the Storm Drain and that the Developer would 
implem~t the nocessary design changes to keep the water from the Storm Drain off their 

8 ~June 29,2000 ond Jujy 12. 2000 letters fivm the Athens Group attached to my Aug~1st 19letter. 
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Property and away from the bluff. Hnwever, as specified in my August 19lett.er, the Mass 
Gmding PlilOS (the construction drawings for the Storm Drain) were modified several times 
between September 2000 and February 2001 without the knowledge of the Corrigans. The 
Developer constructed the Stonn Drain pursuant to these modified plans and never informed the 
Corrigans of the drainage changes or its f.illun: to keep the July 2000 Promise to the Corrigans 
regarding a design change to keep the stonn water off the Corrigan Property and away from the 
bluff. Subsequent minor rain events in 200 1 revealed that the Developer had broken its July 
2000 Promise and that contrary to the much lesser impact Bllllyzed in the EIR and LCP, an 
enormous volume of water wus severely impacting the beach and end&llFrina the bluff (Sec, the 
geologist report attached to my August 19 letler). 

One Year of Delay Tactics by the Develoncr and the City 

ln June 2001, BrianT. Corrigan, Esq. (the Corrigans' son and my co-coun:;el) wrore to 
John Montgomery. the Assistant Director of Community Development for the City regarding the 
erosion damage. Philip D • .Kohn. Esq., City Attorney :responded to this initial letter in a letter 
dated July 18, 2001 (attached). Mt. K.ohn aU.tmpted to distance the City from the Project but 
offered to arrttnee a meetiJJg among the City, Developer, the Corrigans, and the Corrigao&' 
consultants. After considerable foot dragsing by the City and/or the Developer, the meetinv 
occurred in December 2001. After the meeting, Mr. Kobn wrote tbat tho City and the Developer · 
would be contacting the Corrig&DS' consultants. Mr. Corrigan responded that he would like w 
re50lve the matter by mid-January~ attached omail of December 17. 2001). 

Rather than contacting the Corrigans' consultants to l\'ldesisn the Stonn Drain, the City 
rejected any responsibility for the problem and implied that the Com.m.ission had approved the 
damase t() the Conigan Property~ December 31, 20011etter ftom Philip Kohn attached to 
my August 19 leuer). 

As you are aware, in a letter dated January 31 , 2002, I requested that the City and the 
Developer take immediate steps to redesign the Storm Drain to prevent any erosion damage to 
the Corrigan Property or agree ID maintain the Conigan beach .-and to indemnii)' the 
Corrigans. In February. both the City and the Developer informed. me that the Developer would 
maintain the Corrigan beach area and indemnifY the: Cnrrigans. The Conipns and the 
Developer entered into negotiations to resolve the matter without "going to the Contmi&sion." 
After many frustrating months of continued delays and excuses 1Tom counsel for the Developer 
regardins why it could not make any progress on an aareement (during wbich time, not 
coincidcutally, ownership of the Project changed), I sent my August 19 letter to you. 
Developer's counsel ~nded by telling me that they had been expcctine sw.h a letter. 

Whll1. could be more clear? The Developer and the City have ..nisled the Corrigans 

02 09 13 A Bk:n.llcar 

• 

• 

• 



'-'"'"'- uy. "'"' ~J..II "' 1 J..<ttiii"O • ALLY dL LdWj ..:I!U <lll:l 4;:1U1 i ~ep·l~·UZ 1~:zf~Mj Page 7/24 

• 
Ms. Anne Blemker 
Californ.i.a Coa.'Ctal Commission 
Re: Jo5eph atld LoiTetta. Corrigan Property 

and 
de DCJVO Coa..::tal Development Permits A-5-00-78 and A-5-00-79-A 

September 13, 2002 
Page: 7 

throughout the approval process and the subsequent attempt to resolve the erosion problem. The 
City, as specified in my August 191c::tter and as stated in the DEJvelopcr's respmu;e, oontrolled 
many details of the Project, including the drainage system, bUi now denies WlY involvement. The 
Developer broke its July 2000 Promise to the Corrigans, blamed it on the Collln1ission.,. cnpged 
in fourteen months of foot dragging and appo.rently bad faith negotiations~ and now claims that 
the Corrigan$ should have figured out long ago that they had been misled and thus should be 
denied standing to complain. 

Having specifically assured the CorrijlUlS that the Storm Drain would remain general1y 
the same and having made the July 2000 Promise, the Developer had a duty to notit}' the 
Corrip.nsjust as spccitiailly of the dra.matic design ch1111ges and of the alleged ret\lsal by the 
Commission to allow any design change to mitigate the erosion to their Property and the danger 
to the bluff. 

The Conipng submit that they have standing to request revocation and that they nave 
acted with due diligence. 

• Failure to Provide Aeeu~ CBrred and Complete Iaformation 

• 

.. Unambiguously... "Clearly." How many times does the 1 06-page Response use these 
tcllilB to dcserlbe the manner in which the admiaistrutive record ~·Record") describes the Stann 
Drain size., drainaae area. and relation to the Corrigan Property? 

The Response cites every portion of the Record .in which it can find "48-inch pipe," 0463 
aL-'Te drainage area." or a map showing 1he location of the Stonn Drain. But. as ~ 
beJow, the Record is. not as 1..1.Datilbiguous or clear, in its ftrvor, as the Developer wishes the 
Commission to believe. In fact. the R.l;cord $haws a series of conflicting, changin& md 
incomplete descriptions of the Strom Dmin and tbc Conigan Property and an impact that was 
nevor analymd in the EIR or reviewed by the Commission. 

Under Regulation § 13053.5, tbe Developer had tbe burden to inform the Commission that 
the aff&eted portion of the beach was owned both by it (to he dedicated to the City) and by the 
Corrigans (to remain private property) and to de*''libe feasible mitiption c:Utemalives to lessen 
the erosion impact on this portion of the beach. 9 The Record revel:lls no disclosure of the 

, "'(a) An adcquatlc description ineludiD& 1DiilllG. plans, photographs, etc., of the proposed developmellt, prujm ~ite 
and vicinity sufticicnt to ~iM wbedt« tho project c;cmplies wilh all rdcvant polidcl of the a.st&J Aet, 
i.a.dudJna sufflcient infi.w:m&tioll concaming land Aftd WSW areas iD d:w vieinit;y of the Bile oftbe PlQPOied JlfOjc!tlt., 
l1!'bdtcr or ppt gu4 gr eoutroll!d by ty aplltigatl • tlaet tht Cpeft""t' d bs lil••!tslr infor•ed as 
io e-re8e'llt IW!I !!!dJliM• hgtb pblk 1gd Qdug, lnsofiu' M d!ey can ft:810D1bl.y be ~for the vicinity 
surmunding me project site. Tbt demiptiqR o(tflc mefol!ll!!!llt suB silo ~-any filarihte alt:analivt.ll or 
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Corrigan ownership of a substantial portion of the affected beach area and no discussion of any 
new mitigation mcasW"e to le58ell the impact of the huge increa98 in water flnw ftum the Stonu 
Drain apparently required by the City. This lack on disclosure is inexcusable. Both the 
Developer and the City were very aware of the Comgans• beach area and of methods used 
elsewhere by the City to direct storm water across a beach by cutting a channel in the underlying 
bedrock. The Corrigpns submit that bad the Commission been fully informed of these facts, it 
would have imposed additioDDl mitigating conditions on the CDP. 

EIRandLCP (Response Exhibits C and D) 

1. As stated above, the Developer doe$ not deny the accuracy of the minutes of the 
October 1997 Planning Commission meeting relating to the ElR and LCP which~ 
stutemenls by the Developer's enginccr10 that "ltlbe soYthma portion would rem.Un genel'!lly 
the 18111e." ~he !GUtl'terpWOIJ plpe !fOIId nmaln a 24" comaated oaetal eoasrete pjpe 

witll cow:nte hesbull., and "•e ulsdag madltioa lofl tile lg•lb!l'llmMtl dniD•a area 
Is nptlllpaetsd by tbJJ protect." 

2. The EIR (at pp. 4.12-2 to 4.2-13) and the LCP (at pp. 10-35 to 10-36) 
contemplated three storm drains and th~ outlets draining the Project site and 59.4 acres off-site: 
oortht:m drain (4.9 acres of on-site~ drainaae; 23 cfs); QCDtraJ dnt.in (10.9 acres on-site and 40.1 
acres ofi'-sitc {equal$ 68% of the off-site}; 112.2 cfs); southern drain (24 inch; 19.3 acres off-site 
{equals 32% of the off-site}; 51.6 cf.,). This proposed size and drainage area of the Storm Drain 
(the southern) is substantially the same as tbe pte-Project condition. Yet, the Developer bas 
divoned all of the off-site dn&im~ge iiom. the central stonn drain to rhe Storm Drain (southern), 
thereby greatly increasing the adverse impact at 1he Stonn Drain (soUlhcrn) while greatly 
redueing the impact at the oentral9t0rm drain in the heart of its Project: central drain (reduced to 
only 6.8 acres on-site; 23.5 cfs) and southern drain (increased to 2.5 acres on-site and 63.1 acres 
off-site; 207 cfs). 

3. The EIR (at p. 4.2-6) states that the stonn drains may be larger than shown '&gp to 
42 to 39 inches.'" The Stonn Drain, however. is 48 inehes. 

4. The LCP (at p. 10-35) describe.' .. a new catch basin on the ocean side of Coast 

I!DJ reaslbJe miliptiop mMI!IRI ay1Qable w1ricJ1 wouJd substantially lee$Cn any significant adverse impact whkh 
the development mily have on the enviTOnlllelll. For pvrpoliletl of this section tbe term "significant adverse Impact on 
the environment,. .shall be defined as in tht Califor.aia Eo.vironmenta.l Quaflty Act and 1he Gl.ridelirlcs adopted 
pursuaat thereto." [F.mphuls added.] 

10 The S8tdC cnpeer prodv.cod lbe Man:b 2002 .. Otttlet Opda11: Rcpmt", wh-Ich aucmpu to jllstifY dle failure of the 
Developer to mitigate 1he llleO!!!ed now from the 48-iuel! Stonn Dndtt as required by Mitigation Mcuuro 2-1. 

• 

• 

• 
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Highway that will connect to the existing 24-inch storm drain which rut1S under Coast Hlghwa.y 
and outlets at an existina; outfall structure at the base of the bluff. (This pipe i.9 identified to be 
upgraded to 39 inches in the South Lapna Master Plan of Drainage). n What does the reference 
to the MW!ter Plan mean? Does the Treasure Island Specific LCP have a 24 or a 39-i.nch pipe as 
a development component? Either pipe size is inconsistent with the actual Storm Drain size of 
48 inches. 

5. 'Ibe LCP (at p. 10..36) describes the central storm drain as a new .36 inch drain 
connected "to a new rip~rap structure at the base of the bluff, and accept flows from the existing 
flood control facility on the inland side of Coast Highway." However, in fact, the water from 
this central dntin.age area ended up in the Stonn Drain (sQulhem). 

6. The EJR (in PDF 2-3 at p. 4.2-6) described part of the purpose of the central storm 
drain as .. reducing ~ totaJ potential flow to the southern storm drain." Quite to the contrary. 
after the ElR and LCP approval, the Developer dramali.cally decreased the planned flow to the 
central storm drain and put all of the diverted water into the Storm Drain (southern). 

CDPRemrt (Response Exhibit E) 

7. The CDP Report (March 2000) (at p. 2-11) states ''Two existing drainag~ inlets 
(to be upgmrlcd) on the ocean side of Coast Highway will oontinuc to iKA-Cpt these 100-yc:ar 
flows as the system enters the project site." However. pre-Project, there was only one existing 
ocean side iDlct for the Storm Drain and it only accepted 15% of the 100-year flows ~ EIR. 
4.2-1). 

8. The CDP Report (at pp.2-ll and 2-12), apparently in an attempt to disguise the 
huge change to the Storm Drain (southern) and resulting glaring inconsistency with the EIR and 
LCP, confusingly describes ''four" storm drains: "southerly'' (still draining only 18 aote9 off-site, 
but ''upgraded" lOa 48~inch pipe); a "new· "upper middle" (draining 44 acres off-site, 
~'discharging to a new rip·rap structure at the base of the bluffj; ··tower middle" (draining 6.8 
acres of resort on-site); and "northerly" (draining ll.S acres of residential on~site). In reality, the 
«upper middle .. stom1 draln was simply H~ entire off-site portion ofthe EIR's central storm 
drain and its "new rip-rap structure" outlet is the Stl)nn Diain (:southcm) Outlet adjacent to the 
Corrigan Property. The ••Jower middle" was simply the remaining drainage of the ElR central 
drain (the Outlet Update Report, discussed below, candidly revea.ls the self-serving motivation 
tor this substantial design change). What possible reason existed for suddenly descri biue the off
site portion of the central stonn drain as a new storm drain other than to be able to show the 
drainage area of the Stann Drain (southern) unchanged at 18 acres as had been described in lhe 
EIR? The Conigi!UL! submit that this portion ofthe COP Report is itl.tentiofially ambiguous and 
~.mclear and encourage the Commission to review rhe convoluted full text for itself. 
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9. The City CDD Staff Report (9-18-99) (at p. 6) describes tbtce storm dtains 1md 
three outlets for the Project and compares them to 1he ElR pipe sizes: Northern {EIR. 30.,) 30 
inch; Central (EIR 42•1 18 inch; and Soutbcm (EIR 39j 48 inch. In fact. the EIRsizes are 
incorrect. The actual EIR sizes were Northern (18 inch), Central (36 inch), and Southern (24 
inch). This iuacl.:urate statement of the Elk pipe sizes disguised the magnitude oftbc increased 
impact of the revised drainage system. 

Master Drainage Re:port (Response Exhibit G) 

I 0. The MDR (9-1-99) on which the Developer relics heavily in its Response to 
jwtifY its failure to mitigate as required by Mitigation Measure 2·1 is seriously flawed as is 
evident in the discussion below of the "Outlet Update Report" by the same engineer. 

1 1. The MDR (at p. 6). in a much more d.irect manner tban the subsequent CDP 
Report, describes the three storm drains ami three outlets without resorting to the ~nique" of 
calliq the off-site portion of the central storm ~ which the Dcveli)JJ"r had divc.'lltA.d to the 
Storm Drain (southern). a "foutth" storm drain. That the City and the Developer would usc the 
crmvoluted and ambiguous language in the CDP Report {discussed above} to allow them to 
report the drainage auea of the Stonn Drain uochangcd at 18 acres is even l'llOI.'e shocldllg with 
the knowledge that the COP Report was based on the MDR. 

(RespoiUJe Exhibit H) 

12. The Commission CDP Staff Report (June 2000) does indicate tbat the 
Commissjon wu aware of the 63acre offsitc: dza.inagc area of the Project However. the 
Response <lOuld identify no place in the Record which establishes that the Commi31ion was 
awue that the Developer had diverted all of Lbe 63 acres of off-site cJminagc ara to the Storm 
Dlain (more than a 225% increase in drainaae area compared to the proposed 19.3 acres in the 
EIR and LCP) without any additional mitigation for the inc~ flow. 

Outlet UPJiiWt R;nort (Response Bxbibit K) 

13. The Outlet Update Report (Match 2002} (at p. 2) oonfinns tlult the ElR 
contemplated and analyzed the im~t oftb«le (3) storm drain outlets on the beach. However, 
with a 5ti'Wiht fitce. the Iq)Ort attempts to conUmle the "four storm drain charade" bepn in the 
CDP Report (discussed above). The report simply argues that the drainage system is coruristenL 
with the EIR because the Developer combilwd the "'fourth drain,, into the Storm Drain (soutbcm) 
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14. lne Outlet Updute Report (at p. 3) rcveal5 the central storm drain outlet wa.'l 
eliminated to minimize the impact on the portion of the beach area that W'dS very important to the 
resort. Simply put, the Developer transfened the adverse impact on the central portion of the 
beaoh to the beach area of the Corrigans) Property. 

15. The Outlet Update Report (at p. 3) also reveals tbat eliminating the off-:~itc water 
&om the central stQrm drain outlet saved the Developer construction ellpense and saved both th~ 
Developer and the City onsoing operational ex.penses. These savings are on top of the millions 
of dollars that will flow annually to the Developer (profit) and City (taxes) and are at the expense 
of the Cotrigans and expose the Conigans to significant property damage and potential claims 
for harm cauried to persons and th~ environment as a direct result of these substantial changes. 
The Corrigans • effons to get the Developer and/or the City to agree to prot~ them from the 
harm. intentinnally caused to them are belatedly dism.issed by tbe heavy hand of this .Dev~Joper 
as "Umeasonable" and "not coru.isumt with merely maintaining the beach after stonn events" 
(Response at p. 1 0) • 

16. The Outlet Update Report (at p. 3) also eon.fi.rms the eoncems of the Corrigans' 
geologist regarding the off-&ite storm water causing bluff instability. In describq why the off
site water was not simply re-routed around the new site of the hotel, the report concludes 
"-Tntroduoing a 42" stonn drain line. which would be carrying water on a constant basis, in this 
location guld poteptl!!lly lead tp a flihtre of the blaft" (emphasis added). The Developer, 
consistem with its oth$t' conduct~ chose to transfer this risk of bluff failure to the Coni.gaDs. 

17. Finally, the Outlet Update Report (at p. 4) continues its surprising candor by 
revcalin& that the MD~ on which the Developer relies heavily with respect to its mitigation 
obligations under EIR Mitigation Mea5U~:C 2-1. analyzed the mitigation required fot the impact of 
the Storm Drain by using the expected peak flow from a 18-year event even though the same 
e~ngineer had designed the system for a 100-mr eyCJJ.t. As discussed below regardina the 
Developer's f~urc to mitigate, the report confirms that the ensineer. who had abo produced the 
MDR. concluded the expected erosion of the Corrigan Property "was no!. consid~red to be a 
significant impact" (Report at p.5). The enaineer's own Jesser 1 0-year event calculations reveal 
that the water from the Storm Drain, located only ±15 teet frorn the Corrigan Property and 
pointing directly at it, W. peak flow in a lO..year event would be at 124 cfs (3.4 miJilgp uUgs 
Per bout) and traveling at a velocity of 44 ips (30 miles ger lwar). The system, designed to 
handle a 1 ()()..year event. has the capacity to. and certainly will, deliver a much more damagins 
and dangerous torrent of water. This adnililsion shows the complete failure of the Developer to 
consider or to propose appropriwe mitigation measures. 
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Locaticm of the Outlet Relative to the Corrigan Pmperty (Response Exhibits A. Ct E, and H) 

18. The Respo.ase cites four maps in the Record that show the location of the Storm 
Dmin Outlet near the southern property line of the Project 1'he Developer conveniently misses 
the point. None of the maps in the Rocord identities any portion of the aJ:l'ect.ed beach area as 
private property. Quite to the contrary. the cited maps actually are compelling evidence of the 
intentiooal inclusion of inac~ enuneoWI, or .incomplete i.ttformation: 

a. The Final Tract Map (,Rt,sponse Rxhibit A. p.2) 

i. suggests tbat the sand area Is all City beach because the only label 
on the hea.ch is Lot 1 "City Beach Parcel" {labeled CD on the attached annotated copy}; 

ii. fails to show the seaward line of tho Corrigan Property. whicll 
should continue south along the mean hiab tide line at the point tbat the Project propeny line 
makes a sharp tum east and nms in a straight line to PCH {labeled (2) on the attached 8ILDOfBted 
copy};&nd 

iii. suggests that a triangular section on ovcrla)'inx the Cotr1888 
Property is part of the Project {labeled()) on tbe attached annotated copy}. 

b. SIR • Figure 4.2.2 {Response Exhibit C) 

i. supsts that the sand area is all City beach because both the City 
Beach Parct~l and the beach area portioa of the Corrigan Property are Jabelcd .. sand beach" 
{labeled m on the attached annotated copy}; 

ii. fails to show the seaward line of the Corrigan .Pmperty. which 
should continue south along the meaD high tide line at the point that 1he Project property line 
makes a sharp l.m'n east and runs in a sttaigbt line to PCH {labeled j2) on the attached IUDlotated 
(:Qp)'}; and. 

iii. erroneously shows the COI'J:iaan Property line at the toe of1he bluff 
{labeled <31 o.n the attached annotated copy}. 

c. CDP Report - FiguR: 2.4(Response Exhibit E) 

i. faib to show the seaward line of tho Corrigan Property, which 
should eontinue south alung the mean high tide line at the point thul thta Project property line 
makes a sharp tum east and nms in a straight line to PCH {labeled. ())on ~ at:racbcd annotated 
copy}; and 

ll. enona:.usly shows the Corrigan Property Une at the toe of thCl bluff 
{labeled~ on the attached annotated copy} 
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d. Commission CDP Staff Report- Exhibit 26 (Response .Exhibit H) 

i. appeiiTS to label the eastern. (upper) portion of the Corrigan 
Property (the location of the home and other improvements) as part of the Project 22.1 acre On
Site Atea {area extends well to the south (right) of the .. (PROPOSED 48" CULVERT)" and is 
labeled <D on the attached annotated copy}and 

ii. fulls to show any property lines for the beach area portion oftbe 
Corrigan Property {labeled ~ on the attached annotated copy}. 

[Note: the band annotations on the attached. maps arc approxim.ate 
and are not intended to convey exact property lines] 

The COirlgarw submit that the Developer intentioaally failed to disclo~e to the 
Commission that a substantial portion (if not the majority) of the beach affected by the huge 
increase in water flow from the Storm Drain was part of the Corripll Property and tbm: the above 
refmmced drawings are additional evidence of the ioacourate, erron«~us, or incomplete 
information :relating to the Storm Drain which the Developer provided to the Commis:sion, 1'lw 
Developer furthered this lack of knowledge of the Commission at the same time it was 
nogotia.ting with the ConipliS either to obtain title to the beach portion or permissjon to divert 
the increased wuter flow ewer it 

Ladt of Compliance with CDP and Conditions 

Mitigation Measure 2-1 

The Developer attempts to excuse its fuilurc to install any new mitigating devices at the 
Ou.tJet to red.lMle beach erosion "to an insignificaat level" in a number of ways. 

First, it cites the conclusory statement in the MDR that "Additional measures to :further 
mi.nimize erosion. such as impact dissipateni or large rip-rap aprons. we not pmcticable in dlesc 
locations for both safety and aesthetic reasons." The MDR only described an increase in the rip~ 
rap apron from 15 by 15 to 20 by 20.11 

1 t The Sllllle engineer produced the MDR 1111d lhc: Mubacquent March 2002 "Oiltlct Update R.epon .. a11d tnformcd Oro 
City, public, awi tile Conig&JtS M the Oc:tober 1991 'Planning Commission meedq thlR: ~ would be no sisJ.U.Ik:ant 
chqea to tbe Stonn Drain. 
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Second, it arsues tbat it bas complied with the Mitigation Measure 2-1 by entering into a 
beach maintenance agreement with the City.11 The Developer easily l1jRed to maintain the 
beaeb that it planned to dedi"ai.C to the City and that serves as an amenity for its resort, knowiD& 
that most of the damage would be to the Corrigans1 beach mea. 

N~ the Developer cites its March 2002 "Outlet Update~ as a retroactive 
justification for Dot inslallittg any mitigation as required by Mitigadoa Meas\b.'e 2-1. ne Report 
descn'bes tbor extreme "desip. alternatives" -.none ofwbidl baa been suggested by the 
Compos or their consultants -and then diuni88C.'I each for either "safety or aesthetic roasons." 
not coincidamdly the same reasons cited in the conclusory MDR by the same engineer. 

Finally. the Outlet Update Report unbelievably actually states that the erosion (described 
ia detail in my August 19lett•) caused by the additioDat flow "was .not ronsiden:d a si~Difi.cant 
impact." 'Ibe increased water flow tr4vcllng at high velcxrlty tbrou;h tho Cot.rigans' Property~ 
which the R.espoMe does not dispute, easily cuts a canyon 4·5 feet deep aad 60-70 feet aero11 
and a long lagoon~ south along the toe of the bluff and tbreateas the stability of tbe 
bluff. yet, Ibis ureport" desuibes it 88 not significant. 

lroDically, the engineer of the OUl1et Update Report. in his &ttcllipt to justify the 
modifications to the Outl~ that apparently were ~er approved by the Commission (discussed 
below). undercuts his own prior eonelusions that there ~ 110 "practical methods." The 
R.cspoue describes tbe modificatJ011 recommended in the Outlet Update Report as "an 
impo~ to upgrade the Outlet to ftduce el'Oiion." Was tbis pnMltioal m.cthod not available 
two yean earlier'l Did the Developer ever OQI15ider it? What other available measuntS were 
aever considered? Appan:ntlyt the Developer oaly ~ to the new rip-rap apron a&!r my 
January 2002lctter to the City and pressure from the City to reduce the erosion. 

AccoJ:din& to the Developer, "The best indication of adequacy of oiUJet works is actual 
perfOJ'D!Dllee"' (Outlet Update Report, p. 4}. The Corrigans agree. 1be cUill:llt Stonn Drain 
Outlet design "'appears to be a total failure" ~' Borella Report { aaached to my Auaust 19 
letter}. p. 5). The Commission should review all available pmctical metllods to direct the stmnt 
water away from tb.e toe of the Corrigan bluff' and not rely on the JlUldc-to-ordc:r rcports of the 
Developer or the City. 

The Response aiWmpts to dismiss the mggcst:ion of the Compns' consultants that a. 
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chaimel should be cut in the bedrock to direct the water away from the bluff as having been 
rejected by the MDR and Outlet Update Report. Neither the MDR nor the Outlet U pda.tc Report 
discusses such a mitigation measure::. · 

£pecial Condition No. 7 

Special Condition No. 7 imposed by the Commission in its June 2000 approval of the de 
novo CDP could not be more clear on the requirement of a "wUJwserve .. letter relating to the 
nuisance diversion. lt requires "prior to the issuance of the Coastal Development Permit. the 
applicam shall obtain, and submit to the satisfaction of the Executive Director, a binding 
statement from the South Coast Water District verifying the District's capacity and commitment 
to accept nui:sance flow runoff[up to a maximum 10,000 gallon.s per day (OPD) on a yea.r-round 
basis ..• ,. (De Novo CDP Staff Report, pJI). The Commission imposed this requirement with 
knowledge of the May 2S, 2000 letter (Exhibit 26 to the Staff Report). obWnod through it& own 
efforts, from the sewn merely stating what upgrades were required lO accept the nuisance tlow, 

lnterestin&ly. the Developer cite& the May 2000 letter as satisfaction of the Developer's 
obligation to obtain a gjpdins oommitmmt ApparCJllly, the Developer bas no such commitment 
Because no such commitment appears to exist, the CDP never should have been issued. 

Condition No. 7, howcver1 could be more clear regarding the timing of the obligation to 
begin diversion. "Upon completion of the project and prior to the opening oftbe resort" is not as 
clearly defined as it may sound. particub&rly with a Developer who in its RcspoDBO statc6 that it 
has not yet begun tbe d.ivcrsio~ which would protect the beach from :pollution.. even tboush it 
claims that "the nuisance flow 5)">1em is oo.rnpletcd and ready fur operation" "bccawre it is not 
required to., Whicb portion(s) ot'the .. project" must be completed? Resort, parl4 residential, 
etc? What is an 4•operU:ag of the J:e:K.lrf'? PnHtales aetivity 1 training of employees, a non-public 
"soft opening·• oftbc bote! for employees as part of their tnlining, etc.? How much of the Te$011 

must be opened? Rooms, villas, other amenities? The spirit of the condition a.rgues fbr divensiun 
now. The additional d.mioage from offirite is impacting the beach. The drainage portion of the 
Project is complete. The developer is begi.Jmjng sale$. The Developer, unconcerned with the 
damage: being causoo to the environment and to the Corrigans' Property, clearly intonds tQ delay 
as long as possible to avoid paying hook-up fees unless the Commission establishes and enforces 
a defmite date. 
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Modifisatipns t.o the Qytlet 

l"age 1Hf24 

In their discussions with the Developer and City, the C'.orripns aru:i their consult:ants 
repeafANlly have ~ the Developer and/or the City to modify the Outlet to prevent the erosion 
tu the Corrigan Property and to reduce the danger to the bluff. The consistent response from the 
Developer and the City was that the Outlet could not be modified without Commission approval 
and that neitlw of them wanted to "go back to the Commission'~ for such approval. 

Now, the .Dovcloper admits in its Response to modifyins the Outlet without Commission 
approval and without any input from the Corrigans or their wnsu!tants. The Conigans have tried 
for months to obtain details of the modification. which involved tULStruction crews tre!I]HUISing 
on their Property. ODly after the Conigms turned to the Commission for help has the Developer 
selectively revealed tbe nature of tho modificatiODS. Of course, the Developer strains to find 
ways to describe the changes as aythiD.g other tban a modibtion ('1.mprovcment,, "upgrade," 
"adjustment," etc.) and blames the City ("the City J.t!Quin:d and approved. tho recent 
impmvements'j. 

Obviously, the~e are ways to JilOdifY the Outlet to reduco the erosion problem WJd to 
tccluce the duJaor of bluff instability. The Commission should not condoae this outr:agecus 
conduct oftbe Devlll:'lopct: hiding behind. the Coaunissl.on when it doesn't want to make a change 
and hiding from it when it wants to make a cbatt&e. 
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Con elusion 

The Conigans submH that the Commission has sufficient arounds to require additional 
mitigating conditions t() the CDP and/or to revoke all or portions thereof and that the 
Commission should issue complia11ce orders relating to EIR Mitigation Measure 2-1 and Special 
Condition No.7. 

Thank. you again for your attention to this matter. Please call me with any que:;tion:s. 

Ve:ry Truly Yours. 

Martin A. Flannes 

Attachments: 
July 18, 2001 letteT from Philip Kolm to BriHIJ Corrigan 
December 17, 2001 email between Philip Kohn and BriBil Conipn 

Spaial Nol.e lo Interested .Parties: Brian T. Corrigan. Esq. is my oo-coWlscl on this matter. 
Please copy him (213.482.3246) on all faxes that you send to me. Thank you. 

cc (:via fax): 
Alex Helperin, Esq. 
BrianT. Corrigan, Esq. 
Charl6s L. Deem, Esq. 
J{lll'en ZoBel. Esq. 
Michael Houston. Esq. 
Bruce Martin. &q. 
Philip D. Kohn, Esq. 

In 09 13 A Blemlcer 

California Coastal Commission 
(also) Attorney for the Corripns 
Attorney for Laguna Beach Resorts, LLC 

Attorney for l..aguna Beach Resorts. LLC 
Attorney for the City of Laguna Beach 

415.904.5235 
213.482.3246 
858.677,1477 

602.253.8129 
714.546.9035 
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MARTIN A. FLANNES 
Attorney At Law 
P.O. Box 7000-879 

Redondo Beach, CA 90277~0710 
Telephone 310-378-6709 Fax 310-378-4301 

By fax to 562.590.5084 

Ms. Anne L. Blcmker 
Coastal Program Analyst 
California Coastal Corilmission 
10111 Floor 
200 Oceangate 
Long Beach. CA 90802 

Re; Joseph and Lorretta Corrigan Property 
31001 S. Pacific Coast Highway, Laguna Beach {"Property") 
and 

October 9, 2002 

de novo Coastal Development Pennits A-S-00-78 and A-5..()().. 79-A 
of Laguna Beach Colony {flkla Trea.'IUJ'e Island Resort) 

Dear Ms. Blemk.er: 

As you are aware. I represeat Joseph and Lorretta Corrigan n:garding the erosion and 
debris problem on their Property c.aused by the stonn drain and outlet modifications performed 
by Laguna Beach Colony (flk/a Treasure Island Reso.tt) ("Project") undc:r de novo Coastal 
Development Permits A-5-00-78 and A-5-0~79-A (colleetivel)', the "CDP'} of Five Star 
Resorts, LLC. I submit this letter on behalf of the Conigans (i) in support of their request that 
the Commission revoke lite COP and {ii) in :teSpOnBe to (a) the discussions during the site visit 
and meetings on Octnhe:r 7 > 2002 attBnded by Commiss.fort *taJf. the Developer. the City. and the 
Corrigans and (b) 1he letter to the Commission ftom OO'lHl9e1 for the Developer dated October 87 

2002 ("Developer'5 October 8 Letter"). 

Admtasloa of Druti~ Chaqe in Oft'-site Dniaap Iaeoamteat with the EJR. aad LCP 

In the October 7 M~ and in the Developer's October 8 Letter, the Developer fliDllly 
has admitted the dra.lltic change in the off-site Drainage 1ft« the ElR and LCP approv~ i.e., the 
transfer of 44 am:s of off-site drainage :&om the central stonn dWn to the southem storm drain 
("Stonn Drain .. ) with no additional mi1igation. 

The Developer meekly attempt$ to arg'.Je that this 400% ioa:ease in water flow and 2400AI 
increase in draillQCe Mm .. is reaso.nably accounted for (and allowed by the LCP)"' bc::cawsc the 

• 

• 
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EIR allegedly permits "flexibility in designing the Dmin."1 Quite to the contrary, Lin: .EIR does 
not contemphu.~ em.y increase in drainage areas; rather, it merely states 4 \Vhilc the design has not 
been fiM.lized, a goal of the tCP is to minimize dlsrurbance to the exil;ting bluff face" and 
actually declares that a goal of the design is to "redW¥ th!: total potential tlo}Y,fQ the :routl:qn 
swnn drain.;~ A 400% increase in water flow and a 24001'0 increase in dra.inage area rert...a.il'Jy are 
not consistent with the stated goal of reducing the total potential flow to the S<lutbem storm 
drain. 

Developer and City Motivation for this Drastic Change, Moaey 

In its prior S~tember 5, 2002 letter, the October 7 meeting, and its October 8 Letter, the 
D&;~veloper has admitted the common motivation of the City and the Developer for this drastic 
noo-EIR or LCP approved cban,ge in the off-site drainage- money. in fact, in the October 8 
U:::tter, the Developer proudly ~zes its own conduct as "oommereialty reasonable . ..3 Nol 
fair, no1 good for the environment, nor even in keepin& -nith its prior assurartCQS only 
"commercially rea.sona'ble." 

The shift of the off-site W4lter to the Stonn Drain {southern) saved the Developer money 
in construction costs (no need to build two pre-treatment basins or to route the central drain 
around tbe ..cnew» location of the hotel building) and tAved the City money in operating costs. 
The change also protected the major amenity for the Projec4 the beach at the bMel of the ramp 
lcad.ini down from the resort- the lucation of the central stonn drain outlet where the E1R and 
LCP intended the 44 acrcB of otr ..site water to discharge - which obvioWJiy enhances the 
Developer's revenue from residential and hotel sales. Most glaringly, the Developer coolly 
admits that the change allowed the Developer to shift tbe risk of bluff :instability from its bluff to 
the Corrigan blu.ff, t~by saving itself the expenses associated with bluff erosion. 4 

lntentioaafty lnaecurate and lnr:omplete lnformatioa 

Role of the City 

Becalliit'l of the Treasure Island Specific Amendment to its Local Coastal Program, the 

I Developer'S October 8 Letter, p.4 fu 3 Btld p. 7 · 

a ElR PDF 2·3 iU p.4.2-6. 

' ~ Developer's Oocobcr 8 Letter, p. 5 and tbc:; Ffibruary 8, 2002 ex.hiblt thereto. 

4 Ss, pp. 2-3 of Exhibit K to Septamlxlr .5 I..eUe1· and pp. 7 .md & of Developer's Cktober 8 Letter. 
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City must be viewed as a "co-applioo.nf' of the CDP and a sponsor of the Project. This role .is aU 
the more evidCJrt by tbe City•s vigorous defense of the Developer and of the CDP during our 
October 7 Meeting. Further, in its October 8 Letter. the Developer candidly describes the control 
and motivation of the City with respect to the off-site dreinage changes. Thus. the City's 
misleading statements to the public in various sU:t.ffrepons are additional grounds for revocation 
oftheCDP. 

There are two material filets that the Developer, working closely with the City. 
intentionally concealed and failed to disclose as part of the COP process: (I) that the Developer 
and tbi; City hwJ shifted 100% of the off-site water to the Storm 'OnUn [southem] whereas the 
EIR. and LCP contemplated that 68% of the oft:O.site water would discharge from the central 
storm drain outlet and only 32% would discharae &om the Storm Drain [southern] outlet and (2) 
that the property most affected by this increased discharge was adjaccat non· 'Project sandy beaeh 
property owned • .110t by the Developer or its "co-applicant," the City. but by the Conigans. 

I. Shift of 44 Acres of Off-site Water #om the Cenqat to the Southern Storm Drain 

In our meeting, the City and the Developer each attempted to argue tbat ''the record'' 
disclosed the drastic cha:nae in the off-site water drainage to the public and the Commission. In 
its October 8 Letter, the Developer rcpeatcd1y useB non-spooific phrases such as "clearly 
articulated in the Record," "c!Mity of the record,'' and "documentation speciftcally and 
unequivocally addressing the capacity, diameter, drainage and location of the Drain and o~tlct. ... s 
However~ despite more than eight months of effort by at least three 1IU\lor law films, the 
'Developer could only cite two documents, the Muter Draina&e Report (9- t -99) and the City's 
CDP Report (March 2000) and the City (at the October 7 Meeting) could only cite one 
document, a Planning Commission staff' report ("City CDD Staff Report', (9-18-99)). 

The Corrlgam submit that these doeu.me.ois only further reveal the attempts of the 
Developer and the City to prevent this major cllange in the drainage system, which greatly 
benefited the Developer and the City and which greatly inju:red tbe Conigms and their 
neighbors, from coming to the attention of the Corrigans or their neighbors. 

a. Master Drainage Report ("MDR j (9-1-99) 

The MDR. does state that the Storm Drain will have a drainagt3 area of 65.6 acres (63 .l 
acres off-site wuJer, whiob is 100% of the otT-site) and tbat the centtal stoliD drain will have a 
drainaae area of6.K acres (0 acres off-site). However. it fails to include the critical information 

' De-velop«' a~ 8 Lgttcr, pp. 3 ·4. 
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needed to GVaJUClt~ thO$ drainage CU:COS: that. the~ draingc anras iiRj dfaslitalJy Changed ftom 
the taR. and LCP mo.posal on whiclJ the Projqt's mitigation measure$ were ba$4. TheR: is no 
statement in t.be MDR expressing or implying that there had been any change in the aft:.Site 
water drainage, much less a 100% clwlge from the ceDltal drain to the Storm Drain [southcmJ. 
In fact, rbe only repott evaln>~tttng the impact of the off-site drainage change has concluded that it 
endangers the stability of the Corrigan bluff. 6 

b. City CDD Staff Report (9· 1 8-99) 

The City claims that the shift in the off-site water was disclosed in the City COD Staff' 
Report (9·18-99)~ which in fad merely stated the new pipo !Sizes for the t1:uec stonn dnrlrtH lllld 
compared them to inaccurate "ElR pipe sizes" of the same drains. The use by the City of 
inaccurate EIR pipe sizes Wldetstated the increase in the 'Pipe size nf the Stonn Drain by more 
than 62%. Contrary to the statements made by the City at our Octo~ 7 meeting, the J;epQrt 

m~ no u~ntion of the shift of the off-siw wals from the central to the soutl:l«n storm d:ra.in. 

c. COP Report (Ma.n;:h 2000) 

The City compounded the deception in its CDP Report (March 2000):o which utilized the 
fiction of a "fourth" storm. which actually me"«ly consisted of the 44 acres of off-site water from 
the central storm drain. 7 The CDP Report describes this "fourth .. storm dtain BS having a 
drainage area of 44 acres and &'I draining into u "new rip-mp 5tnlCture at tbe hue of the bluff." 
Shockingly. the COP RCJ)Ort fails to reveal that the "new rip--tap &1ructulll at the haze of the 
bluff" is actually the Storm Drain [soutbem].i,c .. 1:bb 44 acres ofoif--site water from this fictional 
new stom Qmin (diverted tom the stm\ stwm dmjn) wu combined intQ me Sl,9tm Drain 
[southern] on top of the bluff. In an intentional deception, the CDP &sport actually describes the 
Storm Drain [southern] as still haying a drainage area of 18 acres..(rather than the true ::1:63 acres). 

d Continued Efforts to Hide lnfonnation fwm ilie Commission 
wad. from the Corripns 

ln June :2000, a:ft.cr the Com:mission•s ruling on the de novo CDP. the lleveloper 
continued to mislead the Corrigans by descn'bing the drastic 44-acrc change in the off-site water 

6 ~ Borella Report al:tlcbfld 1.0 my Augusl 19, 2002 k:Urr w the Curnmimon, 

' In it& OGI:Ober a Lehr at p.6, the Developer dtlmptS to deny tho ox.istoocc of the "four storm dmin chiii'Bde." 
However, tbe COP Report. tn fact, bJII:Iudy deacrlbcs "ltorrbcrly,'" "upper Middle," IOwt~r middJc," md .. l!iOUib«Jy"' 
storm draios, wbm:u lhele are only dnc storm drams and oullets (northern, c:«ntral, aDd soutbel'n). The tk:clonal 
"upper middle" is simpl:y the 44 aem or off-site water that the City and the Developer Ah.lfted ftoot rhe cenrra1 storm 
dJain tQ the Stmll Dnda [IIOuthem] • 
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drainap as an "upgmdc" and by lftuUOK "We do not RDticipate this matter will bring you any 
inconvenience."'8 

Page 6/10 

However. the best example of the approach taken by the Developer regarding the change 
in the off-site drainage occurred in our October 7 meeting when I asked the Developer's 
representative directly '"When and how did you notfty the Corripns that the Project was 
diverting all of the oft-site water ftom the eentraJ storm drain to the Storm Drain [southern] 
contrary to the stattmtenls nuede in the EIR process?' The Develgp:r'• &ttornc(y instrgcte4 the 
reptesetltatiV~ not to answer the Question, The CO.applicants Weft not caught Off-auar<\ by the 
question. Indeed, the Corrigans have been trying to get an answer to that qvestion for more than 
a year. I have raised the same question in my COTr"eSpOndencc to the Commission. Yet. neither 
the Developer nor the City has ever provided an answer. The answer. of cotme, is that the 
Developer and the City. both co-applicants, actively concealed the ehanae in the off-site drainage 
system from the Commission and from the Corrigons, 

Working together, the Developer and the City were able to complete their purpoacful 
deception of the C.ommissio.n and the Conigans and keep everyone from lcaming o£ this shift of 
the off~:site water based on (i) assurances made by the Developer at public heariDgs on the EIR 
and LCP that "the existing condition [of] the [southemmost} drainap area is not impacted by 
this project. •fl (ii) the st:feDIIh of the ETR, which was approved and tmalized before the drastic 
chamge vvas made, (iii) obscute and misleading Maffrcports. and (iv) an ~" and 
incomplete MDR. This deceptive and misl~dtng morass of 11 4'1:1:cord," which the Developer 
e'lll)hemistically au.d rcpcatcdly describes as "complex., .,ao carm.ot constitute accurate and 
oomplete ditclosure. It was never inte.nded to be. 

2. Non-City Owncrsb.ip of Affected Saod.y Heacb, Alca 

In its October 8 Letter, the Developer, in ita two attempts to show di~IQSUrCI to the 
Co1111Ilissiun thut the Compos, not the City, owned the affected area ofthe sandy beftch, 
actually further supports the position of the Corrigans that it mi&led. the Commission in this 
regard. 

1 &!Jl, June 29, 2000 lefru to the Col'fiaa,M a.u.rtclwd w my A~ 19, 200llettw to tiH: Commission. 

11 PaulS. Carey, P.E. at thD Oetober 1, 1997 Plannq Conmdslioa MleeilD&- Jolla Mo.n.tyc:mwy, the A.ssiltallc 
Director u1 t:om.muD.lty oevelopmmu fur lbe C)ty, wa& also ill atteadanoe. 

10 Developer Octob«' 8 tetter, p. 6. 
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a ElR Description of Adjacent Properties 

As its best evidence in the voluminous Record of its pu.tpOrted disclosure of the Corrigan 
ownership of the affected sandy beach art:a, the Developer quotes the EJR (pp. 3-5) 
''[s]urrounding land uses include the Blue Lagoon residential condominium oomplexnorth of 
Treasure Island ... South of the site, 17 single family residences line the bl!dftop seaward of 
Coast Hiahway,leading to Aliso Resch County Park. which extends for nearly OTie mile further 
to the south." [emphasis added]. lncPXtibly. that text sJ)e(}ifically describes the ...,idmtiallots as 
being on the blufDQP. 4~lufftop," of course, implies that such private property does .uJ extend 
to 1he sandy beach below. Indeed, the only mention of the sandy beach is that it is a C.ounty 
park. 11 

Thus, l.h.e citation proves the Corrigans' point. Nowhere in the voluminous Record is 
there any mt'lltion that the property directly affected by the dramatic change in water flow from 
the southern Srorm. Drain is in fact the Corrigan Property. 

b. Final Tract ~..ap, EIR FigWl:l 4.2.2. CDP Report Figure 2.4, ar.d Comrnission 
c:nP Staff Report Exht"bit 2S 

In my September l31ctter, I describe with annotations on each map how each of these 
maps either shows an improper or missing property line relating to the Corrigan Property, shows 
the Conigan Property as part of tbe oo.~site drainage area of the PrQ.lect. and/or implies that the 
"sandy beach" is all City beach. 

In it.~ attempt to refute this characterization, the Developer merely argues that these maps 
"demonstrate" tilat tbe Hsand. beach owned by the City o.oly relates to that portion of the sand 
beach included in the Project site ... ll Again. this circular argument is of no assistance and is 
inaccurate. The Aliso Beach County Patt beach area is public and is not distinguished from the 
Conigan ~Y beach area.. 

Standards tor Revocation 

During ou October 7 meeting, Commission staff several times re.tninded the Corrigans 
that it is l'8le fur the Commission to grant a revocation request and that no one present could 

II Further, thii citalion to the BIR l.ll'lderaJU; me le&allil'gument advliliCed by lho .I:JtMo1oper that~ made in 
the EIR process bave 'IIO weight ln tbls revocation request. 

12 Developer's Oomber & .Lett«, p. 8 . 
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The C'.onigans re~ly submit that the application requirements of Regulation 
§ 13053.5 n and § 131 OS 1 arc completely meaningless unless the Commission is willing to 
enforoe them by imposing revocation where appropriate. Otherwise, a clever appUC'..ant need 
only mislead the public and the Commission well enough to get beyond the 1 0-day appeal period 
following final action on the JocaJ permit. Such a policy is partic::ularly bannful where, as here. 
the local pennit would be granted by a ro-sponsor of the project and a party to the deception. 

For the Commission not 1o grant revocation on this matter requires the C'..ommission to 
find bmh of the following items to be true: (i) the Developer, a and City's repeated and consiltent 
til.ilurea U> d:isclose the IIUft in 44 8CieS of offMsitc water and the non-City ownership of the 
affected property all were unintentional and (ii) that. if the Corripo~.bad timely appealed the 
CDP based on the shift in off-site water (which was inconsistent with the EIR and LCP) withoul 
any ooaesponding mitigation mcasUl"eS, the CoJlllllission would not have required e. mitigation 
for the 4000.A. increase in water flow and 240% increase in draina.ge area or AnY mitigating beach 
maintcnance agreement for the Corr:igam (even thougb the City bad required one fur the 
relatively small amount of City property that would be affected by suoh dmi.nqe ). It is difficult 
to imagine that the Commission would fail to take c.orrective action on such an appeal. 

l
3 Califumia Code of JW;ulatiwe. Title 14. NatUJlll R~.o"IIIH.II'OOB, Division S.S. California Coastal Cotnm.IMloo , §§ 
1300 I~ 13666.4 ("Rcsulations .. ). Regulatioa f J l(IS3.5 provides: "'(a) An adequate dos«ip00a iocludiag maps, 
plam. pbomgraphs. etc.., of the proposed development. project site and vicinity mffieient tn determine whedJer 1be 
projeet oornpUes with all 111levant poltc:ies of the Cooatal Act, inclwHng.stlll'tcient inft,mnati<Jn eonceming land and. 
Witter 8ft'l89 in the vicinity of the site of !be proposed project, (wbetller or nat owned or controlled by tbe applicant) 
so that tile C0D11Dilssi.oa will bo adlqutuij> iDtozmed as to present uses llld piBas. botb pub.lio IUid private, ilsotilr as 
tbey can t'IMIIOUibly bo ~!or 'die vieirUty 3um:r.:mf.q tbe project •. The~ of the eevel.opmem 
shall also inelude IUt)' bsible al!:ernaltiWIII or any feasible mitigaticm ~ •vailllble whieh would $Ubalantially 
1ossen aay sip.lfloaat adverse Impact wbklh dlo dovalopmllllllt DillY baw 0111. diD 11t.viro.mneDt. Fot parposos ofdds 
sectioa tbe teml "slplfklut lldvene impaet DD 1be eavizvrmllmt"' sllaU be defJBed • ill the CaiUbmia EaviroiDallll 
Quality Ad: and the GuidcliHs adopted pursuant tbcreto. . "' . 
(f) The ibrm shall also provide notice t<> appUe;mtJ that tlilure to provide rruth1\ll and ~.information 
neceaury to review the pennit application or to provide public notice u required by 1heH n:s;ullllioni1Nl)' reault in 
delay ia proceuiDg the~ or may couthufe paada for n::vOCII.iCil of the ptmrit." 

14 § 1310S: "GI'OWlda for revocation of a permit shaU be: (a) J:a.leiUi.oual hu::!usiOD ot iaacc1811'&'e. c::rr'OIICOUI or 
incomplete ilafotmation ill coanecciolt with a c:oaatal developmtlot J*lll.it appiWalioa, where lbe ~ find11 
dJBt IICIIIlnlr: 1111d compicta in(unrud.il.lll would havo wllliiiiJd lha oummillliiuu to Rlquilll ~~ or dit'llimmt 
conditions on a pormit or deny ao applkal:ion; (b) Fai.lun: to comply with the DOt:icc povisi.oas of Section 13054, 
whill't! the vieW!! Qf th, pt.WIItJO(&) not notifted wm'l'l not Olberwise .nade known to l:h(l eommi$8ion and ()0\lld haw 
caused the CODUII.is&ion to require additional or difl'ertmt oondirions on a permit or deny an applialdoo." 

02J009AU~ 
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"'Will-8en-e Letter" Requjremeot of CDP Special Condition No. 7 

During our October 7 meeting, the Developer provided the Corrigans fot the fir:.1 time 
with a copy of a letter to the Commission dated July 14, 2000 ftom the South Coast Water 
District as evidence of its compliance with the "will-serve letter» requirement of CDP Special 
Condition No. 7. The Corrigans ofFer the following observations: (i) the Conigans have been 
aaking the Developer for such a letter for 6 months, (ii) the letter is gQ! the May 25, 2000 letter 
that counsel for the Developer attached to its September S letter to the Commission (as Exhibit 
H) and again referenced in the Developer's October 8 T .etter as evidence of its compliance, and 
(lii) the letter only states that the diversion ••can begin upon completion of the TreaskJJ:'e bland 
Development." What does that pbrasc mean? Special Condition No.7 requires the diversion to 
begin prior to the opening of the resort. "Completion of the development" could be many 
months later and implies sometime after all residential units have been completed, 'Which was 
c1wrly not the intention of the Commission in imposing Special Condition No. 7. Meanwhile~ 
such nuisance flow from 1 000/o of aU off-site drainage \1/ill continue to be directed onto the 
Corrigan Property. 

• Conclu111ion 

• 

The Corrigans have been deprived of their OppOrtunity to participate in the Developer's 
application process by the combined clever efforts of the City and the: Developer that 
successfully concealed the relevant fact~ ft'om them. The Corrigan Property was directly and 
dmmarl.cally impacted by the change in the off-site water drainage. However, the Record is 
absolutely clear that ns#bq tblc OW DPI tbe Developer made my effort to intbrm them directly 
or to include a sjmple des;'amtive B8JJ1ence in any MJl011 rgartling tbe ~- The Developer 
and the City carefully drafted disclosures to the Commission to avoid any actual notice and 
understanding by the Commission of the existence or .impact of the magor c.:hange in the off-site 
water drainage. "lhc Co.Dl.ID.ission must not condone this conduct. Otherwise, developers, and 
oo-applica:nt city sponsors, will be further emboldened by the Commission's own oonfinnation 
that they ean ignore with impunity the application requirements of the Regulations by providing 
selective infoiii'.ation a."ld that the revocation remedy set forth in the Regulations is meaningless. 

02 I 0 09 A Blcmkw 
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The Co.rrigans respectfully submit that they have demonstmted to the Commission that 
adequate grounds exist for revocation of the CDP based on (i) this letter and my prior 
correspondence to you dated August 19 and September 13~ 2002. (ii) tho Developer's admissions 
in its com!Jspondence lO you dated September 5 and October ~~ 2002. (\ji) the matters observable 
by Commission staff during the October 7. 2002 site visit, and (iv) the admissions of the 
Developer and the City during our meeting on October 7. The Corripns request that the 
Commission revoke the COP unless tru: Developer agrees to the inclusion of appropriate 
additional mitigating conditions to the CUP. 

The Corrlgans tbanlc the Commission staff for its time and attention to this matter. 

cc (via fax); 
Teresa Henry 
Stephen Rynas 
Alex HeJperln, .Eaq. 
BrianT. Conigan, Esq. 
Charles L. Deem, Esq. 
Bruce Martin. Esq. 
Philip D. Kohn, Esq. 
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Very Truly Yours. 

Martin A. FlaMes 

Callibmia Coastal Commission 
Calitomia Coastal Commission 
Califonaia Coastal Commission 
(also) Attorney for the Corrigans 
Attorney for La&una Beach Rei0116. LLC 
Auomcy for Laguna Beach Resorts, LLC 
Attcmey for the City of Laguna· Beach 

562.590.S084 
562.590.5084 
415.904.5235 
213.482.3246 
858.677.1471 
602.253.8129 
714.546.9035 

• 
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GR.AYCAR.Y.TECHNOLOGY'S LEGAL EDGE® 

4365 Executive Drive, Suite 1100 • 
San Diego, CA 92121·2133 

www. graycary. com 

September 5, 2002 
VIA FAX & CERTIFIED US MAIL 

Ms. Anne Blemker 
California Coastal Commission 
200 Oceangate, 10th Floor 
Long Beach, California, 90802 

RECEIVED 
South Coast R . 

eg1on 

SEP 0 6 2002 

COAsf:LL~gMRNIA 
MISSION 

Re: Laguna Beach Colony (f/kla Treasure Island Resort) Project 
COP A-5-LGB-00..078 and COP A-5-LGB-00-079 ("COPs") 

Dear Ms. Blemker: 

0] 858·638·6978 
F] 858·677·1477 

This firm represents Laguna Beach Resorts, LLC, a Delaware limited liability company (the 
"Owner"), in connection with its development of the Laguna Beach Colony ("Project") located at 
30801 South Coast Highway, Laguna Beach, California. We have received a copy of Martin A. 
Flannes' letter dated August 19, 2002 ("Fiannes Letter") sent on behalf of Joseph and Lorretta 
Corrigan (collectively, the "Opponents"). The Flannes Letter requests revocation of the CDPs 
pursuant to Title 14 of the California Code of Regulations (the "Code") and further alleges that the • 
Own~r has failed to comply with the CDPs and certain conditions imposed by the California Coastal 
Commission ("Commission") in approving the CDPs. 

The purpose of this response letter is to demonstrate that {1) the Opponents did not establish the 
grounds necessary for revocation and (2) that the Owner has fully complied with the CDPs and 
requisite conditions. 

I. Factual Background. 

In connection with the Project, at the instruction and direction of the City of Laguna Beach ("City") 
and in full compliance with the CDPs and associated conditions. the Owner designed and 
constructed a 48-inch diameter storm drain ("Drain") and outlet ("Outlet") to drain storm water from 
a small 2.2-acre portion of the Project and from an approximately 63-acre drainage area offsite and 
above the Project. The Drain and Outlet replaced and improved a pre-Project 24-inch diameter 
storm drain and outlet that ineffectively drained a portion of the Project site and the surrounding 
community for years prior to the Project's development. The Drain and Outlet are now owned by 
the City pursuant to Final Tract Map No. 15497, recorded April5, 2002 (the "Final Mapn), and the 
City has the obligation to maintain and repair the Drain and Outlet pursuant to CC&Rs recorded as 
Document No. 2002-0336672 of Orange County Official Records. The Outlet terminates near the 
southerly boundary of a City-owned beach parcel ("Parcell" on the Final Map) and is situated such 
that the Outlet faces south towards the ocean. Depictions of the Drain, Outlet and Parcel I are 
attached hereto as Attachment A (which includes depictions from both the Final Map and Tentative 
Map). Just as storm water from the pre-Project drain may have flowed across portions of the 
Opponents' beach property, which lies just south of the City-owned beach parcel between said • 
parcel and the ocean, it is possible that storm water discharge from the Drain may traverse a 
portion of the Opponents' sandy beach property £'l. cg' A-
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The Flannes Letter's request for revocation of the COPs is premised upon the Opponents' 
allegation that the Owner failed to inform the Commission prior to its approval of the COPs about 
three components of the Drain and Outlet: (1) the 48~inch diameter size and capacity of the Drain, 
(2) the drainage area from which the Drain accepts storm water and (3) the location of the Outlet 
relative to the Opponents' beach property. These same allegations form the basis for the 
Opponents' request for a compliance order or new conditions to the COPs. 

Nevertheless, this response letter will demonstrate that the Owner and City provided complete and 
accurate information to the Commission relating to these circumstances. Indeed, the Owner and 
City were forthright in providing such information prior to the Commission's approval of the COPs 
and the information was part of the administrative record on which the Commission relied in making 
its June 14, 2000 determination to approve the COPs with conditions. 

II. Legal Components of a Revocation Request. 

The Code permits "any person who did not have an opportunity to fully participate in the original 
permit proceedings by reason of the applicant's intentional inclusion of inaccurate information" to 
request that the Commission revoke a coastal development permit. Code§ 13106 (emphasis 
supplied). The party seeking revocation must specify with particularity the grounds for revocation 
and the request should not proceed to a revocation hearing if the request is "patently frivolous and 
without merit." Code§ 13106. The requesting party must establish grounds for revocation by 
demonstrating an "[i]ntentional inclusion of inaccurate, erroneous or incomplete information in 
connection with a coastal development permit application, where the commission finds that 
accurate and complete information would have caused the commission to require additional or 
different conditions on a permit or deny an application." Code§ 13105(a). The executive director 
may also institute revocation proceedings on its own motion provided that the grounds for 
revocation are established. Finally, the party bringing the revocation must do so with "due 
diligence." Code§ 13108(d). This requires that the party making the revocation request file the 
request in a timely manner. 

For both procedural and substantive reasons, the Opponents fail to establish the grounds 
necessary for the Commission to revoke the COPs. 

A. Opponents Lack Standing. 

Opponents request for revocation is procedurally defective because the Code does not allow those 
who have had "an opportunity to fully participate" in the original permit proceedings to later bring a 
revocation request to the Commission. The Opponents participated in the Local Coastal Permit 
("LCP") and COPs proceedings by offering both .oral and written testimony in connection with the 
Drain and Outlet and their impact on the Opponents' property. 1 Therefore, they are unable to now 
request revocation of the COPs. While the executive director does maintain the authority to seek 

1 The Flannes Letter itself demonstrates that the Opponents lack standing. See Flannes Letter at p. 6, item 4 
(quoting comments made by the Opponents and incorporated into the administrative record). See also 
Enclosure 7 to Flannes Letter (Letter to City Attorney) at p. 2 (citing comments made by the Opponents in the 
administrative record). Furthermore, Opponents testified in front of the City Council during hearings on the 
COPs. See Laguna Beach, Cal., City Council Minutes, February 15, 2000, attached hereto as Attachment B. 

g;. ~/} 
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revocation on its own motion, the Opponents' lack of standing is no trivial issue because the 
standard triggering the institution of a revocation proceeding is lower for a third party request.2 In 
essence, the Opponents' revocation request absent standing is borderline frivolous because the 
Opponents are evading the obvious purpose of the Code, which is to allow parties to have a 
remedy when they are left out of the permit hearing process as a result of a permittee's deception. 
Here, however, the Opponents have already availed themselves of the hearing process and 
presented their case to the City. 

Notwithstanding the Opponents procedural difficulties in requesting revocation of the COPs, their 
request also suffers from serious substantive flaws because they cannot establish the necessary 
grounds for revocation. 

B. The Owner and City Provided Accurate, Correct and Complete Information. 

The Opponents allege that the Owner and City "apparently never informed the Commission" of 
{1) the capacity and size of the Drain, (2) the size of the drainage area and (3) the Outlet's location 
relative to the Opponents beach property and insinuate that the Owner and City may have "misled" 
the Commission with regard to these contentions. These assertions, however, are patently false 
and are based on the Opponents taking certain language in the LCP, the Final Environmental 

• 

Impact Report {"EIR"), the Master Drainage Report ("MDR") and the Treasure Island COP Report, • 
dated March 2000 ("COP Report") out of context. 

The information provided by the Owner and City to the Commission was a true, accurate and 
complete copy of the entire administrative record of the approval process of the COPs, and 
included, without limitation, the LCP, EIR, MDR and CDP Report (the "Record"), as well as the 
minutes of public hearings conducted by the City Council and City departments. The Record 
provided adequate, accurate, correct and complete information to the Commission in connection 
with the Drain's and Outlet's size, capacity, location and drainage area. 

1. Capacity and Size of the Drain. 

The Flannes Letter incorrectly states that the Owner and City failed to inform the Commission that 
the Drain's capacity would increase and that its size would increase from 24 inches to 48 inches in 
diameter. A contextual analysis of the Record, however, demonstrates that the Owner and City 
provided accurate information to the Commission in connection with the design of the Drain and the 
capacity it would transport. 

a. Increased Drain Capacity. 

The Record clearly addresses the increased capacity requirements for the Drain. EIR Section 4.2 
at page 4.2-1 indicates that the pre-Project design of the Drain (and catch basin for the Drain) was 
insufficient to capture the intended offsite storm water and states that "the engineer has determined 

2 The executive director has more discretion to determine whether to institute revocation proceedings on its 
own motion. Code § 13106 (the director "may initiate revocation proceedings ... when the grounds for 
revocation have been established"). However, a third party request for revocation requires that the 
Commission take action unless the request "is patently frivolous and without merit." Code§ 13106. • 
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that the majority of flow bypasses this catch basin [on Coast Highway that connects to the Drain} 
and continues south towards Aliso Beach . . . . Preliminary calculations indicate that 15 percent of 
the existing peak 25 year flow is intercepted by this basin [and delivered to the Drain]." This 
provision of the EIR and other relevant provisions of the EIR are attached hereto as Attachment C. 

Contrary to the Flannes Letter's misinterpretation suggesting that the Drain is limited to receiving 
flow at its pre-Project capacity level, the EIR is actually pointing out the inadequacy of the pre
Project conditions. Indeed, the EIR requires that the catch basin and Drain be upgraded to capture 
the flow bypassing the Drain. Specifically, EIR Project Design Feature ("PDF") 2-5 at page 4.2-8 of 
the EIR clearly requires that the Drain be upgraded: "Drainage inlets to be placed on the west side 
of Coast Highway shall be sized to accommodate a 100 year storm event. These improvements 
will provide more efficient collection of flood waters than existing conditions on the west side of 
Coast Highway." (Emphasis supplied.) In fact, the EIR specifically gives the City the discretion to 
increase capacity in order to accommodate 100 year flows. For example, PDF 2-3 at page 4.2-6 of 
the EIR provides that "[s]torm drains may be larger than shown on the figure, up to 42 to 39 inches, 
if the City determines that those sizes are needed." PDFs 2-3 and 2-5 are included as part of 
Attachment C. At the conceptual stage, it was clearly anticipated that the Drain and its capacity 
would be upgraded. Furthermore, the EIR affirmatively requires the Owner and City to upgrade the 
Drain to accommodate 100 year flows and increased flow from offsite sources. 3 

Finally, page 32 of the Commission Staff Report and Recommendation on Appeal of De Novo 
Coastal Development Permit, dated May 25, 2000 ("Commission COP Staff Report"), acknowledges 
that the Project's Mitigation and Monitoring Program contained a standard condition (Standard 
Condition 2-3) requiring "the on-site drainage system shall be designed for a 1 00-year storm event 
in order to reduce bluff top erosion." This demonstrates that the Commission was aware of and 
required that the Drain's capacity would increase. 

b. Increased Drain Diameter. 

With increased capacity, it was necessary to increase the size of the Drain's diameter to 48 inches. 
The increase in diameter is clearly reflected in the Record:4 

· 

• The EIR gives the City flexibility in designing the Drain to accommodate the required 
increase in flow. See EIR PDF 2-3 at p. 4.2-6 (included as part of Attachment C). 

3 See a/so EIR at p. 4.2-12 [Impacts and Mitigation Measures] ("the three primary drains [including the Drain] 
will be sized accordingly to accommodate the calculated cumulative surface flow from tributary off-site 
sources ... ") and at p. 4.2-13 {"Since the existing storm drain in Coast Highway does not have sufficient 
capacity to intercept all of the flow from this area, this proposed southerly system will provide capacity for all 
of the existing cumulative runoff in the entire drainage area, assuming future improvements to the upstream 
system by others") (emphasis supplied). EIR pages 4.2-12 and 4.2-13 are included as part of Attachment C . 
4 The Flannes Letter insinuates that neither the LCP nor the EIR contemplated any significant changes to the 
pre-Project condition of the Drain. Ffannes Letter at p. 6, item 3. This section demonstrates that this 
assertion is incorrect. EX. Cjf' !J-

f//1 
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• The LCP clearly and unambiguously specifies that the Drain will be upgraded as part of the 
Project to a larger diameter.5 

• Tentative Tract Map No. 15497 ("Tentative Map"} was provided to the Commission and 
constitutes part of the Record. It clearly identifies the Drain as having a 48-inch diameter. 
A copy of the relevant portion of the Tentative Map is attached hereto as Attachment A. 

• The COP Report also demonstrates that an increased Drain diameter was a Project 
component. Page 2-11 of this document states "at the southerly end of the Resort Hotel, 
the existing 24-inch storm drain (public utility easement) which drains Fred Lang Park and 
approximately 18 acres off-site area will outlet through an upgraded 48-inch pipe . ... " This 
is specifically depicted on Figure 2.4 of the COP Report. The relevant provisions and 
figures of the COP Report are attached hereto as Attachment E. 

• City of Laguna Beach Community Development Department Staff Report, dated 
September 19, 1999 ("City COD Staff Report") identifies at page 6 that "drainage inlets and 
proposed storm drain pipe have been sized for a 1 00-year storm event." The City COD Staff 
Report further notes that the Drain is proposed to be 48 inches in diameter. This relevant 
portion of the City COD Staff Report is attached hereto as Attachment F. 

.. 

• 

• The MDR, prepared in connection with the City's approval of the COPs, clearly identifies the • 
Drain as being 48 inches in diameter on page 9. The relevant portion of the MDR is 
included as part of Attachment G. 

The information described herein relating to Drain capacity and diameter was part of the Record 
and the Commission considered it in issuing the COPs. Therefore, the Opponents are incorrect to 
now allege that the Owner and City misinformed the Commission as to the increase in capacity and 
diameter of the Drain. 

2. Scope of the Drainage Area. 

The Flannes Letter erroneously alleges that the Owner and City did not inform the Commission of 
the scope of the drainage area. Once again, analysis of the salient portions of the Record 
demonstrates that thet Opponents are incorrect. 

References in the Record and documents recorded in connection with the Commission's approval 
of the COPs unambiguously demonstrate the Commission's awareness that the Drain's drainage 
area would include an area of approximately 63 acres, offsite and above the Project. 

5 LCP § 1 0.6.1 at p. 1 0-35 [Conceptual Drainage Plan] states that the pre-Project Drain would be improved 
"by [constructing] a new catch basin on the ocean side of Coast Highway that will connect to the existing 
24-inch storm drain which runs under Coast Highway and outlets at an existing outfall structure at the base of 
the bluff top. (This pipe is identified to be upgraded to 39 inches in the South Laguna Master Plan of 
Drainage.)" LCP § 1 0.6.1 is attached hereto as Attachment D. 



• 

• 

• 

• 

Gray Cary Ware & Freidenrich LLP 

Ms. Anne Blemker 
September 5, 2002 
Page Six 

First, the Commission COP Staff Report demonstrate the Commission's awareness that the Drain 
would accept discharge from the 63-acre offsite drainage area. Page 33 of this report states 
"Commission staff has since confirmed that it is the applicant's intent to divert dry weather nuisance 
flow (estimated to be approximately 5,000-6,000 gallons per day) from the project site and from 
the 60 acre neighborhood above the development to the wastewater collection system for ultimate 
treatment in the Coastal Wastewater Treatment Plant on a year-round basis." (Emphasis supplied.) 
This report then cites to an Exhibit 25 [Project Water Quality Improvements] attached to the report, 
which includes a reference to the offsite drainage area and a depiction of the offsite area. 
Exhibit 25 to the Commission COP Staff Report is included as part of Attachment H. 

Second, as a condition of the COPs approval, the Owner was required to divert year-round 
nuisance flow "from the project site and from the 60 acre drainage area above the site." 
Commission COP Staff Report, Special Condition 7 at p. 8 (emphasis supplied).6 

Third, in connection with approval of the COPs, the Commission required the Owner to record a 
deed restriction ("Deed Restriction") to effect certain conditions of approval (including Special 
Condition 7). The Deed Restriction was acknowledged by the Commission on August 31, 2000 and 
recorded September 5, 2000 as Instrument No. 2000-0463206 in Orange County Official Records. 
Item "i" on Exhibit D of the Deed Restriction [Covenants, Conditions and Restrictions] specifically 
identifies the increased offsite drainage area. Deed Restriction Exhibit D is attached hereto as 
Attachment I. 

The Commission clearly was aware prior to and at the time of the COPs approval that the Drain 
would accept storm water from an offsite area of approximately 63 acres. The Record and 
recorded documents acknowledged by the Commission dispositively establish the Commission's 
awareness. Therefore, the Flannes Letter does not establish that the Owner or the City failed to 
provide accurate, complete or correct information to the Commission in connection with the COPs 
applications. On the contrary, this section demonstrates that the City and the Owner provided and 
updated the Commission with accurate information. 

3. location of the Outlet. 

The Flannes Letter alleges that the Owner and City did not inform the Commission of the Outlet's 
location relative to the Opponent's beach property. Once again, analysis of the relevant portions of 
the Record demonstrates that the Opponents are incorrect. 

The location of the Outlet is depicted in numerous documents provided to the Commission as part 
of the Record. The Outlet is depicted on the Tentative Map (part of Attachment A). The Outlet is 
also depicted on the EIR at Figure 4.2.2 (Attachment C) and on page 3 of Exhibit 25 of the 
Commission COP Staff Report (Attachment H). See also Attachment E (Figure 2.4 depicts the 
location of the Outlet as being near the Project's southerly property line) . 

6 Compliance with Special Condition 7 is addressed below. 
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The Opponents utterly fail to demonstrate that the Owner or the City failed to provide the 
Commission with accurate, correct and complete information in connection with the Drain's and 
Outlet's capacity, diameter, drainage area and location. Therefore, the Opponents fail to 
demonstrate the grounds necessary for revocation under Code Section 13105. The Opponents 
request should be denied. 

C. Opponents Lack Due Diligence. 

The Opponents participated in the CDP and LCP hearing process by submitting both oral and 
written testimony. After considering the Record, the Commission approved the COPs with 
conditions on June 14, 2000. According to the Flannes Letter, in January of 2002 the Opponents 
contacted the Commission and expressed concern with the Drain and Outlet. By this time, the 
Drain and Outlet were designed, constructed and approved by both the City and Commission. The 
City is currently the owner of the Drain and Outlet and pursuant to the Final Map and the CC&Rs 
and the City must repair and maintain the Drain and Outlet. Opponents filed this request for 
revocation August 19, 2002, more than two years after the Commission's approval of the COPs. 

• 

In order to comply with the due diligence requirement of Code Section 131 08(d), the Opponents 
had to file their request in a timely manner. The request for revocation was filed more than two 
years after the Commission approved the COPs, after the Drain and Outlet were constructed and 
nearly eight months after the Opponents brought their concerns to the Commission's attention.7 

• 

Such request, therefore, is not timely and for this reason the Commission should deny the 
Opponents revocation request. 

Ill. Compliance with COP and Conditions. 

The Opponents assert that the Owner and City failed to comply with certain conditions of the COPs, 
specifically EIR Mitigation Measure 2-1 and Special Condition 7. Opponents once again are 
incorrect. The Owner and City are in compliance with all applicable conditions, or will be at the time 
compliance is required. Furthermore, the Commission has on past occasion determined that the 
violation of the terms and conditions of a permit or an allegation that a violation has occurred are 
not grounds for revocation under the Code. 8 

7 During the time period of January 2002 through August 2002 the Owner's predecessor-in-interest (Five Star 
Resorts, LLC) and the Opponents tried to reach agreement for the maintenance of the Opponent's beach 
property. The Opponents, however, sought terms and conditions to a beach maintenance agreement that 
exceeded the reasonable scope of maintaining the Opponent's sandy beach area. The Owner initially 
considered entering such an agreement with the Opponents to be a good neighbor- such obligation was not 
required by and conditions to the CDPs. The Owner's obligation to maintain the beach area owned by the 
City is currently the subject of a beach maintenance agreement executed by the City and Owner and the 
Owner is complying with said condition. • 
8 To the extent that the Flannes Letter requests revocation as a remedy for CDP compliance, this remedy is, 
therefore, inappropriate. e.. ~ft 

7 ;,, 
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A. Mitigation Measure 2-1. 

EIR Mitigation Measure 2-1 requires that "[i]fthere is no practical method of reducing the projected 
beach erosion to an insignificant level, as determined by the Coastal Engineer, the project applicant 
shall enter into a Beach Maintenance Agreement with the City or County of Orange to replace 
beach sand after significant storm seasons or events." EIR at p. 4.2-16 (included on 
Attachment C). As required by the EIR, the MDR was prepared in connection with the City's 
processing of the COPs and the MDR was part of the Record submitted to the Commission in 
connection with its approval of the COPs. The MDR anticipated changes and upgrades to the Drain 
and Outlet and recommended a concrete headwall and rip-rap apron of approximately 15 by 
15 feet, which design was upgraded to 20 by 20 feet pursuant to the COP Report and CDPs.9 MDR 
at p. 6. However, the MDR determined that "[e}ven with the provided rip-rap apron, some erosion of 
beach sand at these outlets can be expected. Additional measures to further minimize erosion, 
such as impact dissipaters or large rip-rap aprons, are not practicable in these locations for both 
safety and aesthetic reasons." /d. (emphasis supplied). Based on this finding, the MDR 
recommended entering a beach maintenance agreement with the City as provided by EIR 
Mitigation Measure 2-1. Relevant portions of the MDR are included as part of Attachment G. 
Therefore, contrary to the Opponents' assertion, other methods to control sand loss are not 
practicable . 

The Owner has complied with Mitigation Measure 2-1 and entered an Agreement Regarding Beach 
Maintenance with the City.10 This document is included as Attachment J. 

B. Special Condition 7. 

Special Condition 7 requires that the Owner conduct year-round nuisance flow diversion. The 
South Coast Water District ("SCWD") has verified to the Commission that it has capacity and has 
committed to accept nuisance flow up to a maximum of 10,000 gallons per day on a year-round 
basis. See Exhibit 26 to the Commission COP Staff Report (included as part of Attachment H). 
This condition requires diversion to begin on "completion of the project, and prior to the opening of 
the resort .... " Special Condition 7 is included in the Deed Restriction and is included as item "i" 
on attached Attachment I. 

The Owner is in compliance with this condition and will commence diversion of nuisance flow when 
required by the COP and Deed Restriction. The nuisance flow diversion system is completed and is 
ready for operation. Furthermore, as noted in Exhibit 26 to the Commission COP Staff Report, the 
SCWD is prepared to accept diverted nuisance flow of up to 10,000 gallons per day. Contrary to 
Opponent's assertion that that "spirit and intent" of Special Condition 7 requires diversion at this 

9 The rip rap was adjusted to reduce erosion and protect the bluffs. This adjustment was performed at the 
City's request and was contemplated in the CDP Report. See Section III.C below. 
10 The Opponents insinuate that the City's and Owner's obligation to enter a beach maintenance agreement 
are duplicitous because the Opponents allege that most of the water flow from the Drain crosses the 
Opponents' beach property and that the City and Owner did not make this information available to the 
Commission. However, as demonstrated in Section 11.8.3 above, the Commission was aware of the Drain 
and Outlet location. 



Gray Cary Ware & Freidenrich UP 

Ms. Anne Blemker 
September 5, 2002 
Page Nine 

time, the Project is not complete and the resort has not opened - the clear and unambiguous 
requirements triggering the Owner's obligation. Therefore, at this time, the Owner is not required to 
commence nuisance flow diversion but will do so no later than the opening of the resort, as required 
by the COPs. 

C. Recent Improvement to Outlet. 

The Flannes Letter asserts that "modifications" to the Outlet made in March and April of 2002 
contradict the approved COPs and redirected water onto the Opponents' beach property. These 
assertions both mischaracterize the improvements made earlier this year and mischaracterize the 
Opponents' role in these improvements. 

In January of 2002, the Opponents, the Owners predecessor-in-interest and the City met to discuss 
the Outlet. The parties agreed that the Project design engineer, The Keith Companies, Inc., would 
review the Outlet for the purpose of suggesting additional measures to help alleviate sand and bluff 
erosion. At the City's request the engineer prepared a report of its suggestions, which report was 
entitled "Treasure Island Storm Drain Outfaii'O' Design Report", dated March 5, 2002 (the "Outlet 
Update Report"). The Outlet Update Report is attached hereto as Attachment K. 

Among other things this report documented and restated the pre-Project design of the Drain and 

• 

Outlet and suggested additional measures to improve the Drain and Outlet. The Outlet Update • 
Report recommended excavating sand down to bedrock at a deeper and steeper slope of 1.5:1 in 
addition to retaining the 20-foot by 20-foot riprap apron, thus decreasing beach erosion and 
backwash from the Drain. Outlet Update Report at pp. 4, 5. The purpose of this improvement was 
to upgrade the Outlet to reduce erosion and such improvements fully complied with the COPs. 

The work done was not a "modification" in the pejorative way Opponents suggest (i.e., that such 
work violated the COPs). In fact, contrary to the Opponents' contention, the COP actually 
authorizes and requires a 20 by 20 foot riprap apron. See COP Report at Figure 2.5 included as 
part of Attachment E. COP Report page 2-11 states that the Drain would "outlet through an 
upgraded 48-inch pipe and rip-rap (see Figure 2.5, Rip-Rap and Headwall Detail) .... " (Emphasis 
supplied.) This "modification", therefore, was actually an implementation of the COPs and an effort 
by the City and Owner to further improve the system.11 

Obviously, the Opponents are mistaken that the recent improvements to the Outlet are not in 
compliance with the COPs. Furthermore, the City required and approved the recent improvements, 
which were performed under COP authorization and in an extra effort to improve the already 
approved Drain. 

11 The Opponents suggest that the Owner should consider constructing a diversion channel in underlying 
bedrock as one solution to storm water discharge. This solution, among others considered, however, is "not 
practicable in these locations for both safety and aesthetic reasons." MDR at p.S (emphasis supplied); see 
also Outlet Upgrade Report at pp. 3-4. Thus, such additional measure is not required by either EIR Mitigation 
Measure 2-1 or the COPs. 
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IV. Conclusion. 

The Opponents are unable to establish the grounds necessary to revoke the COPs. The Record 
clearly, unambiguously and accurately identifies (1) the increased capacity and size of the Drain, 
(2) the increased drainage area served by the Drain and (3) the location of the Outlet relative to the 
Opponents' beach property. Likewise, the Opponents have not demonstrated the Owner's failure to 
comply with any provision of the COPs nor any required conditions. On the contrary, the Owner is 
in compliance with the COPs and all relevant conditions and will comply with all other conditions 
when required by the COPs. 

The Owner's predecessor-in-interest (Five Star Resorts, LLC) initially tried to be a good neighbor 
and offered to enter an agreement to provide beach maintenance for the Opponents' beach 
property (on terms similar to the Beach Maintenance Agreement between the Owner and the City) -
although it is not required to do so under the COPs. However, the Opponents demanded additional 
and unreasonable terms that were not consistent with merely maintaining the beach after storm 
events. Therefore, despite the Owner's good will, it was not possible to reach agreement with the 
Opponents. 

For the reasons set forth above, we respectfully request that the Opponent's requests be denied. If 
you or your staff has questions or comments regarding our clients position in this matter, please call 
at your convenience. 

Very truly yours, 

Gray Cary Ware & Freidenrich LLP 

By:_~ ___ /._a_~ 
Charles L. Deem 
cdeem@graycary.com 

Admitted to practice in California 

CLD:MRH 
Attachments {listed below) 
Gray Cary\SD\ 1523286.1 

cc: Mr. Alex Helperin, Esq. (via fax and U.S. Mail} 
Mr. John Mansour (via fax only} 
Bruce Martin, Esq. (via fax only) 
Karen M. ZeBell, Esq. (w/o attachments) 
Michael R.W. Houston, Esq. (w/o attachments) 
Philip D. Kahn, Esq. {via fax only) 
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Attachments: 

• 
A - Drain Depiction, Tentative Tract Map No. 15497, Final Map No. 15497 (relevant portions) 
B - Laguna Beach City Council Minutes, February 15, 2000 (relevant portion) 
C - EIR (relevant provisions and depictions) 
D - LCP (relevant provisions and depictions) 
E - COP Report {relevant provisions and depictions) 
F - City COD Staff Report {relevant provisions) 
G - MDR {relevant provisions) 
H - Commission COP Staff Report (relevant provisions) 
I - Deed Restriction Exhibit D 
J - Agreement Regarding Beach Maintenance 
K - Outlet Update Report (relevant portion) 

• 

e. ~,4 • 
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October 8, 2002 
VIA ELECTRONIC TRANSMISSION & FEDERAL EXPRESS 

Ms. Anne Blemker 
California Coastal Commission 
200 Oceangate, 1Oth Floor 
Long Beach, California, 90802 

Re: Laguna Beach Colony (f/kla Treasure Island Resort) Project 
COP A-5-LGB-00-078 and COP A-5-LGB-00-079 ("COPs") 

Dear Ms. Blemker: 

4365 Executive Drive, Suite 1100 
San Diego, CA 92121·2133 

www. graycary. com 

0] 858-638-6978 
F] 858-677·14 77 

RECEIVED 
South Coast Region 

ucr 9 zou? 

CALIFORNIA 
COASTAL CeJMMISSION 

Thank you for the opportunity to meet with you, Mr. Steve Rynas, Ms. Teresa Henry and Alex 
Helperin, Esq., (on the telephone) regarding the request by Joseph and Lorretta Corrigan 
(collectively, the "Opponents") to revoke the coastal development permits issued for the Laguna 
Beach Colony development. This letter constitutes the response of Laguna Beach Resorts, LLC 
(the "Owner") to the September 13, 2002 reply letter sent by Martin A. Flannes, Esq., ("Reply") to 
the California Coastal Commission ("Commission) on behalf of the Opponents. The Reply again (or 
"formally" as the Opponents' counsel suggests) requests revocation of the COPs pursuant to 
Title 14 of the California Code of Regulations (the "Code") and continues to allege that the Owner 
failed to comply with the COPs and certain conditions imposed by the California Coastal 
Commission ("Commission") in approving the COPs. 

The Reply erroneously asserts that the Owner and City conceded certain factual points by not 
specifically addressing every item of Opponents' initial August 19, 2002 letter to the Commission 
("Fiannes Letter"). Such characterization is incorrect. No such concessions were made in the 
Owner's initial September 5, 2002 response letter to the Commission ("Owner's Initial Response") 
and no such admission can be implied. Rather, the Owner was responding to the pertinent legal 
arguments made by the Opponents in as clear and concise a manner as possible. 

We will not use this letter to refute every factual assertion and legal conclusion in the Opponents' 
Reply or in the Flannes Letter. In general we disagree with many of the Opponents' factual 
characterizations and legal conclusions. Additionally, we are cognizant of the amount of 
documentation already sent to the Commission in connection with this matter. Therefore, this letter 
incorporates the Owner's Initial Response by this reference, and, to the extent practicable, this 
letter will refer to the Owner's Initial Response by page/section/attachment reference in responding 
to specific allegations contained in the Reply. Terms capitalized herein but not otherwise defined 
herein shall have the meaning attributed to them in the Owner's Initial Response. 

The purposes of this letter are {1) to respond to specific newly-alleged assertions contained in the 
Reply, (2) to demonstrate that the Opponents still have not established the grounds necessary for 
revocation of the COPs and (3) to show that the Owner has complied with the COPs and requisite 
conditions. 

SILICON VALLEY SAN DIEGO SAN FRANCISCO AUSTIN SEATTLE SACRAMENTO LA JOLLA WASHINGTON, DC 
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I. Summary of Positions. 

In summary, the following points were originally made in the Owner's Initial Response: 

1. The Record clearly demonstrates the Drain diameter, capacity, drainage area and 
the location of the Outlet relative to the Opponents' sandy beach property. The Record was 
available not only to the Commission but also to all members of the public, including the 
Opponents. The Commission used the Record in issuing the COPs and was aware of its contents. 
As such, the Owner did not intentionally provide inaccurate, erroneous or incomplete information. 

2. The Flannes Letter and the Reply do not establish that the Owner provided 
inaccurate, erroneous or incomplete information to the Commission, nor do such documents 
demonstrate the Owner failed to provide the notice required by Code Section 131 05{b }. 1 

-

3. A revocation proceeding does not permit the Opponents to challenge the Owner's or 
City's compliance with the COPs. Nevertheless, the Owner has complied with all conditions . 
imposed in the COPs. Therefore, the Flannes Letter and Reply do not establish that the Owner has 
failed to comply with the COPs, nor any conditions imposed pursuant to the COPs approval. 

Therefore, the Owner respectfully requests that the Opponents' requests be denied. 

II. Response to Specific Issues Raised in the Reply. 

The Owner responds to the issues raised in the Reply as follows, and such responses are 
organized to track the Reply's headings and page references: 

A. Noteworthy Omissions in the Response {Reply p. 3). 

1. October 1, 1997 Planning Commission Meeting. 

The Reply takes the comments of the Project engineer at this meeting out of context. The Project 
engineer made these comments during the conceptual stage of the Project. While the Owner can 
understand how the Opponents could seek to misinterpret this one statement, the engineer's 
comments must be taken in the context of the entire Record. The Owner's Initial Response(§ II.B) 
demonstrates by numerous references to the Record that it provided the Commission (and any 
party taking the time to review the record) accurate, correct and complete information about the 
Drain and Outlet. The EIR (at p. 4.2-6) acknowledged that flexibility was required in designing the 
Drain, noted that the "design has not been finalized" and gave the City discretion to design a larger 
storm drain capacity and diameter. Thus, the Opponents take the Project engineer's remarks at a 
point when the Project was still in the conceptual development stage out of context. Furthermore, 
the meeting referred in the Reply was part of the Record and was reviewed by the Commission in 
making its findings and determinations in connection with the COPs. 

Unless otherwise noted, all references to code sections in this letter refer to Title 14 of the California Code 
of Regulations (the "Code"). 

; 

• 

• 
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2. The July 2000 Promise. 

The Reply alleges that the Owner "promised" to implement design changes to the Outlet. The text 
of these letters, however, demonstrates that no such "promises" were made. Regardless of the 
Opponents' claims in this regard, this subject is not properly within the Commission's purview 
because it approved the COPs on June 14, 2000, prior to the alleged promise. Nevertheless, the 
letters to which the Reply alludes do not promise a specific resolution. The June 29, 2000 letter 
does not provide any specific assurance that a particular design will be followed. The July 12, 2000 
letter also does not provide any specific assurance. Rather, the letter states that the Owner would 
"ask the engineer to design an 'embankment'." Essentially, this letter stated that the Owner would 
consider certain designs. The letters do not amount to a specific promise to construct an 
embankment. The Project engineer did look at creating an embankment. Such a device, however, 
would cut off public access across the entirety of the beach and below the mean high tide-line. This 
would contradict Commission policies related to public access, and such device is not required by 
the COPs. To the extent that the Owner could agree to anything, such agreement would 
necessarily be limited by the COPs and conditions of approval. The Owner could not, and would 
not, agree to make a design change in a manner inconsistent with the COPs. 

3. Erosion to the Opponents' Sandy Beach Property/Bluff Failure. 

At this time, the Owner is not able to assess the veracity of the Opponents' claims on these issues. 
Nevertheless, erosion of the sandy beach was a pre-existing condition occurring as a result of the 
pre-Project storm drain and outlet. The Outlet Update Report indicates that the pre-Project drain 
route traversed the beach at the approximate location of the current route and that such pre-Project 
drain caused erosion to the beach from time-to-time. According to the Outlet Update Report, 
however, natural processes typically replaced such sand erosion over a two to three-day period. 
Outlet Update Report at p. 3. The Owner is sending photographs detailing erosion caused by the 
pre-Project storm drain under cover of a separate letter. 

B. Proper Standing and Due Diligence (Reply pp. 4-7). 

1. Specific Assurances to the Corrigans (Reply pp. 4·5). 

As indicated in the Owner's Initial Reply in Section II.B, the Record establishes that the Owner 
provided accurate, correct and complete information to the Commission in connection with the 
Drain capacity, Drain diameter, drainage area and Outlet location. Further, the Record establishes 
that the Opponents participated in, and had the opportunity to fully participate in, the COP process.2 

The Drain capacity, diameter, offsite drainage area and the Outlet location were clearly articulated 
in the Record. Therefore, the Opponents were not prejudiced by a lack of information. Indeed, 
given the clarity of the record, it seems that what really occurred is that the Opponents did not 
review the Record until long after the Commission issued the COPs. Thus, the Opponents request 
for revocation is not timely and, for this reason, they lack standing and due diligence to seek 
revocation of all or a portion of the COPs. 

2 The Owner did not submit Attachment B to the Owner's Initial Response to the Commission for the 
purpose of suggesting that the Drain or Outlet was discussed at that particular meeting. Rather, this 
Attachment merely demonstrates that the Opponents' participated in the COP process and that they had 
an "opportunity to fully participate.'' Code§ 13105(a). 

&. ?13 
3/to 
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As discussed above, the Opponent's place great weight on the remarks made by the Project 
engineer at the October 1997 Planning Committee meeting. The Commission, however, must 
consider the entire Record. Certainly, if the Owner meant to mislead the City, the Commission or 
any other party, it would not have provided documentation specifically and unequivocally 
addressing the capacity, diameter, drainage area and location of the Drain and Outlet. See 
Owner's Initial Response at pp. 3-4 (Record references to the Drain capacity), 4-5 (Record 
references to the Drain diameter}, pp.S-6 (Record references to the drainage area scope}, pp. 6-7 
(Record references to the Outlet location).3 

The Owner did not promise to make design changes in a manner contrary to the approved COPs. 
In fact, the design implemented by the Owner did not change from what the Commission approved. 

Finally, the ultimate issue before the Commission in determining whether the Commissiorrshould 
revoke the COPs is whether the Owner provided inaccurate, incomplete or erroneous information or 
failed to provide the required notice. The post-COP approval correspondence between the Owner 
and the Opponents is not relevant to this inquiry, nor is it relevant to determining whether the Owner 
is in compliance with the COPs or conditions.4 

2. No Adequate Notice to the Opponents (Reply pp. 5-6). 

The Reply insinuates that the Owner failed to notify the Opponents of its construction activity on the 

• 

Drain and Outlet after the Commission approved the COPs. The Reply, however, mischaracterizes • 
the legal basis on which a notice-based revocation request can be brought. 

Code Section 131 05(b) ["Grounds for Revocation"] only allows for revocation of a COP on grounds 
of failure to give notice if the applicant fails "to comply with the notice provisions of Section 13054, 
where the view of the person(s} not notified were not otherwise made known to the Commission 
and could have caused the Commission to require additional or different conditions on a permit or 
deny an application."5 (Emphasis supplied.) Section 13054 does not impose upon the applicant or 
permittee an obligation to provide notice to any and all third parties at every juncture of the COP 
process as the project moves toward approval. The Owner's purported "obligation" to give constant 
and repeated notices is essentially what the Opponents are arguing for in the Reply. 

3 

4 

5 

The Opponents' must also demonstrate that any inaccurate, erroneous or incomplete information was 
"intentional." The Opponent's have offered no evidence indicating the Project engineer's statement was 
intentionally misleading. Indeed, the EIR (which was certified after the Project engineer's statement was 
made) permits flexibility in designing the Drain, and in the context of a complex project, the October 1997 
statements are best viewed as remarks on the conceptual framework of the Project. The entirety of the 
Record supports this conclusion. 

The Reply suggest that the term "upgrades" used by the Owner in post-COP approval correspondence 
describing the Drain and Outlet (as approved in the COPs) is misleading and should have been more 
precise. The Opponents, however, had access to the Record and certainly had the ability to review it. 
Apparently, the Opponents never spent the time reviewing the Record until after the Commission 
approved the de novo COPs. 

Code§ 13054 requires that the applicant provide to the Commission the names and addresses (along 
with addressed stamped envelopes) of certain parties that are located adjacent to or nearby the proposed 
project. It also requires that the applicant post a notice near the project site. • 
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Nowhere in the Reply or Flannes letter is there evidence that the Owner or City failed to provide 
the statutory notice required by Code Section 10354. Thus, the Opponents' argument and the 
statutory provision cited by the Opponents are inapplicable to the facts alleged by the Reply. 

3. Delay Tactics (Reply pp. 6-7). 

The Reply reiterates the Opponents' allegation that the City and the Owner delayed resolving the 
alleged design infirmities of the Drain and Outlet. One should note, however, that the Opponents 
did not go to the Commission with their allegations until January 2002 (17 months after approval of 
the Drain and Outlet as part of the COPs). 

The Reply alleges the Owner (1) agreed to maintain the Opponents' sandy beach area and 
indemnify the Opponents, (2) engaged in bad faith negotiations and (3) had a duty to notify the 
Opponents of the Drain and Outlet design after the Commission approved the COP. None of these 
allegations is correct. 

First, the Owner did not agree to maintain the Opponents' sandy beach area or to indemnify the 
Opponents; rather, it agreed to take commercially reasonable efforts to document an agreement. In 
a February 8, 2002 letter to the City, the Owner agreed that it would "exercise commercially 
reasonable efforts to conclude an agreement" with the Opponents for beach maintenance and 
indemnity of personal and property damage occurring on the Opponents' sandy beach area 
consistent with the Opponents' "requirements [as] described in paragraph 3 of the letter dated 
January 31, 2002 from Martin A. Flannes, Esq. to Philip D. Kahn, Esq." This letter from the Owner 
is attached hereto as Exhibit 1. Paragraph 3 of the January 31, 2002 letter from Opponents 
counsel required that the Owner commit to (a) repairing erosion to the Opponents' sandy beach 
area, (b) indemnifying the Opponents for third party claims and damage to the Opponents' property 
"caused directly or indirectly from water flowing from the Outlet."6 Thus, the Owner merely agreed 
to take commercially reasonable efforts to document such an agreement 

Second, the Owner did not engage in bad faith negotiation in documenting such an agreement. 
The Owner received a draft agreement from the Opponents on March 14, 2002. The Opponents, 
however, sought to include additional material terms that did not comport to their January 31, 2001 
proposal, and such terms were not acceptable to the Owner.7 Therefore, contrary to the 
Opponents' assertion, the failure to reach agreement was a result of the Opponents' adding terms 
that were outside of what the Owner initially sought to document, and such terms were not 
commercially reasonable. 

Third, the Reply is incorrect that the Owner had a special and specific duty to individually notify the 
Opponents about all aspects and circumstances surrounding the construction of the Drain and 
Outlet. There is no basis for this assertion in the Code. 

6 The letter from the Opponents counsel has been previously provided to the Commission by Mr. Flannes. 

7 

The quotation thereto is located on page 9 thereof. 

These material terms included a lifetime free membership at the resort spa and indemnity for the deposit 
of hazardous material on the Opponents' beach from offsite sources. However, Owner does not own nor 
have an obligation to maintain the Drain and, therefore, could not reasonably bear the cost for offsite 
hazardous material deposits which it had not control over. These added requirements clearly were 
outside of indemnifying for damage caused by "water flowing from the Outlet." 

{;f. ~B 
5/10 
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C. Failure to Provide Accurate, Correct and Complete Information. 

The Reply essentially rephrases and repackages arguments in the Flannes Letter. This response 
will not do the same thing. Rather, this section will merely address points raised by the Reply as a 
matter of first impression. The Commission should refer to the Owner's Initial Response for a 
thorough analysis supporting the conclusion that the Record provided the Commission with 
accurate, correct and complete information relating to the Drain diameter, capacity, drainage area 
and Outlet location. 

The essence of the Reply and the Flannes Letter is that the Record is, at a minimum, unclear and 
ambiguous and, at most, duplicitous, inaccurate, incomplete and erroneous. Neither of these 
characterizations is correct, however. The Owner acknowledges that the Project is complex and 
that this complexity was reflected in the Record, which contained a large amount of technical data 
and design review. As the Project moved through the City, LCP and COP approval processes, 
conceptual designs were reviewed by numerous governmental entities, including the City and 
Commission. Alterations were made to the Project's design in many areas prior to issuance of the 
COP. Therefore, the Owner appreciates the complexity of the Record. However, the Opponents' 
allegation that the Owner intentionally provided "inaccurate, erroneous or incomplete information" 
(Code § 131 OS( a)) is not a sustainable proxy for their own failure to review the Record, despite its 
complexity. 

1. Code Section 13053.5 - Description of Vicinity (Reply pp. 7 ·8). 

The Reply asserts for the first time that the Owner violated Code § 13053.5 because it did not 
inform the Commission of the nature of the surrounding area and the impact of the Drain and Outlet 
on the Opponents' sandy beach area. This is incorrect. The Owner and City properly complied 
with all application procedures. 

The application and the Record satisfied the requirements of Section 13053.5. Absent an 
incomplete or inaccurate description of the vicinity, the City and Commission would not have been 
able to deem the application complete. The EIR also described the surrounding vicinity. Page 3-5 
of the EIR states, "[s]urrounding land uses include the Blue Lagoon residential condominium 
complex north of Treasure Island . . . . South of the site, 17 single family residences line the bluff
top seaward of Coast Highway, leading into Aliso Beach County Park, which extends for near1y one 
mile further to the south." (Emphasis supplied.) This was sufficient to inform the Commission "as to 
present uses and plans, both public and private." Code§ 13053.5(a). 

Code Section 13053.5 also requires the application "include any feasible alternatives or any 
feasible mitigation measures available which would substantially lessen any significant adverse 
impact which the development may have on the environment." The Opponents did not offer one 
scintilla of evidence demonstrating that the COP application, which the Owner submitted to the City 
and the City deemed complete on September 29, 1999, failed to satisfy Section 13053.5's 
requirements. 

2. EIR and LCP (Reply pp. 8-9). 

The Reply repackages the arguments first made in the Flannes Letter. The Owner's Initial 
Response clearly detailed that the EIR and LCP permitted the City to adjust the size of the Drain to 
accommodate more volume. The Reply erroneously alleges that the transfer of offsite drainage 
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area to the Drain (as opposed to having it remain part of the flow being transmitted from the 
"central» drain) mislead the Commission. This assertion is incorrect. As noted in the Reply, the 
COP Report (at p. 2-11 and 2-12 and the MDR at p. 6) clearly articulates that the offsite drainage 
area would travel through the Drain. The modification from the "conceptual design" included in the 
EIR and LCP is reasonably accounted for (and allowed by the LCP). and such information was 
provided to the Commission. The Opponents had the opportunity to review this information during 
the COPs hearing process. The basis for such modification is that the City has the obligation to 
maintain the drains transferring offsite storm water. Therefore, the City required that all offsite flow 
be transmitted through the Drain, for efficiency. This modification was adequately noted in the 
Record relied upon by the Commission. 

3. COP Report (Reply pp. 9-1 0). 

The Reply insinuates that the COP Report "disguises the huge change to the Storm Drain" by 
describing "four storm drains." This mischaracterization incorrectly suggests that the Owner was 
duplicitous in describing the storm drain system. The Record reflects that such an assertion is 
incorrect. The Owner's Initial Response Attachment E provides a total excerpt of the COP Report 
relevant to this issue. It clearly states that offsite flow would pass through the Project in the Drain 
and exit the site at the Outlet. The storm drain system is complex and the COP Report articulates, 
as clearly as possible. the mechanics and location of the drains and outlets making up the entirety 
of the storm drain system. The "increase" in the Drain's drainage area was contemplated by the 
COP Report and allowed by the Commission. The COP report accurately described the design by 
which offsite storm water will be directed to the Drain. This is clear and as concise as possible and 
accurately reflected in the COP Report. 

There was no "four storm drain charade" (Reply p. 1 0), as the Reply asserts. The Record always 
stated that there would be three storms drain outlets and three main drains. Further, the COP, the 
MDR and the Outlet Update Report took a complex engineering project (the storm drain system) 
and tried to simplify its components so that the Commission had accurate and complete information 
as to its operation and the drainage area of the Drain. 

4. City COD Staff Report (Reply p. 1 0). 

The EIR at PDF 2-3 (p. 4.2-6) states "storm drains may be longer than shown on the figure, up to 
42 to 39 inches ... " The City COP Staff Report cross reference to the EIR correctly cites the 
parameters included in EIR PDF 2-3. Therefore, the Reply incorrectly alleges that the City COP 
Report contained erroneous information. 

5. Master Drainage Report (Reply p. 1 0}. 

The Project engineer prepared the MDR in compliance with the City's requirements and industry 
standards. The Reply merely asserts that the MDR is "seriously flawed" but does not offer any 
specific evidence that the MDR was prepared outside of industry protocol. This issue was never 
raised by the Opponents during the Commission hearings and no evidence suggests that the 
Reply's allegation is even remotely correct. 

ex. ~B 
7/lo 
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6. Commission Awareness of the Drainage Area (Reply p. 1 0). 

The Reply insinuates that the Commission was not aware that the 63·acre offsite drainage area 
would travel through the Drain. 

The Commission ~ aware that the Drain would accept storm water from nearly 63 acres of offsite 
drainage area. The Record includes the COP Report and the MDR, which expressly states that the 
Drain would drain storm water from approximately 63 acres. The Reply, therefore, is incorrect in its 
assertion that the Commission had no awareness of the scope of the offsite drainage area. 

7. Outlet Update Report {Reply pp. 10-11). 

• 

The Reply re-asserts that the Owner and City were somehow deceitful by having the 63-acre offsite 
drainage area exit the Project site at the Outlet. Once again, however, the Owner's Initial 
Response clearly demonstrates that the Record provided adequate basis for having the 63 acres 
drain through the Drain and exit the Outlet. {Owners Initial Response pp. 5-6.) There are sound 
bases for having the Drain accept offsite flow, which is why the City required the offsite flow to be 
directed to the Drain. First, as noted previously, the City must maintain drains carrying offsite storm 
water. The City, therefore, required that the same drain carry all offsite storm water. This was the 
most efficient and safest method for the proper treatment and release of offsite storm water flow. 
Second, the Project engineer and City determined that the central storm drain and outlet were not 
the appropriate delivery structure because there was the potential for bluff failure at that location. 
Therefore, the City concluded (and the Owner agreed) that the Drain and Outlet should service • 
offsite flow. Third, the basis for this conclusion was spelled out in the Outlet Update Report 
(Owner's Initial Response Exhibit K): there was a historical basis for draining offsite flow from 
Pacific Coast Highway at the site of the current Outlet. The Outlet Update Report (at p.1) noted that 
the pre-existing storm drain had been operating there for at least 1 0 years. The pre-existing drain's 
drainage path provided a historical route for offsite drainage. Therefore, the Project engineer and 
City concluded that the Drain and Outlet provided the appropriate mechanism to ferry offsite storm 
water. 

8. Location of the Outlet Relative to the Corrigan Property (Reply p. 12). 

The Reply strains to provide a basis by which it can allege that the Owner and City misled the 
Commission about the location of the Outlet relative to the Opponent's property. The maps 
provided as part of the Owner's Initial Response were part of the Record. They accurately depicted 
the Outlet's location. All of these maps show the Owner's property line and the Record 
demonstrates that the Commission therefore had notice of the Opponent's property to the 
immediate south of the Project site as well as the location of the shoreline relative to both 
properties. Therefore, the Commission had accurate and complete information of the Outlet 
location relative to the Opponent's property. The maps contained in the exhibits attached to the 
Owner's Initial Response do not insinuate that the "sand beach" includes the Opponents' private 
beach. Rather, a review of these documents demonstrates that the sand beach owned by the City 
only relates to that portion of the sand beach included in the Project site. 

D. Compliance with COP and Conditions. 

The issues raised by the Opponents relating to COP and condition compliance is not germane to 
the issue of whether the Commission should revoke the COPs, as the Opponents request. The • 

C>f. '!B 
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Commission has iterated this point of law numerous times. Indeed, the Commission made this 
point in its January 19, 2001 "Staff Report: Revocation Request" that related to a revocation request 
brought by the South Laguna Civic Association and Village Laguna in connection with the Project's 
tentative map: "A violation of the Coastal Act or the terms and conditions of a permit or an 
allegation that a violation has occurred are not grounds for revocation under the California Code of 
Regulations." 

Therefore, as the Commission is only considering revocation of the CDPs, the Opponents' 
allegations that the Owner is not in compliance with the CDPs and conditions are immaterial and 
should be rejected. Similarly, there is no legal or factual merit to Opponents' suggestion that the 
Commission can conditionally deny revocation, based upon the Commission's imposing upon the 
Owners or the City new conditions of approval. Nevertheless, as the Opponents have made such 
allegations, the Owner hereby responds as follows. -

1. Mitigation Measure 2-1 (Reply pp. 13-15). 

The MDR and Outlet Update Report analyzed several alternatives to the design permitted by the 
Commission and constructed by the Owner. The Project engineer, as allowed by EIR mitigation 
measure 2-1, determined that these alternatives were not practicable for numerous reasons, 
including public safety, aesthetic and public access reasons. The Opponents have offered several 
alternatives, including {i) a diversion berm to direct storm water away from their property, {ii) a 
subterranean pipe outletting storm water offshore and (iii) a culvert cut down to bedrock. None of 
these suggestions complies with the CDPs. The diversion berm would inhibit public access to the 
sand beach and below the mean high-tide line (which is public property). The subterranean pipe 
would affect marine biological resources, resources cited in the LCP and EIR as being significantly 
impacted by an underwater storm drain outlet. (See EIR at pp. 4.4-10- 4.4-12; LCP § 3.1.2.) 
Finally, a bedrock culvert would inhibit public access to the beach and would not necessarily 
prevent erosion of the beach. 

The Project engineer's concluded that there were no practicable alternatives to the Drain and Outlet 
design approved by the Commission. Therefore, the Owner and City satisfied Mitigation Measure 
2-1 by entering into a beach maintenance agreement with the City. 

The Reply asserts that the Outlet is a total failure because there is a possibility that erosion will 
occur on the Opponent's sandy beach area. The Reply and Flannes Letter neglect to inform the 
Commission that erosion occurred during operation of the pre-Project drain system. The Owner 
has provided pictures to the Commission that demonstrate that the pre-Project drain and outlet 
design caused significant erosion. The MDR acknowledged that natural forces normally replaced 
this sand erosion within two to three days. (MDR p. 5.) Additionally, the Reply does not consider 
the positive features of the Drain and Outlet that actually benefit the Opponent's property. These 
features are discussed in a letter from the Owner to the Commission, which letter is being sent 
under separate cover. In summary the Owner's letter states that the Drain and Outlet offer the 
following benefits that did not exist in the pre-Project design: ( 1) 10,000 gallon per day diversion of 
a first flush that prevents this water from ever reaching the beach, (2) inclusion of a continuous 
deflection system ("CDS") that traps debris and trash before it reaches the beach and (3) fossil 
filters in the catch basins to treat storm water before it reaches the beach . 
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2. Special Condition No. 7 (Reply p. 15). 

The South Coast Water District letter attached to the Commission Staff Report as Exhibit 26 
indicates that "all other District facilities have the capacity to convey/treat the estimated wastewater 
flow and estimated 10,000 gallon per day dry weather nuisance water runoff." 

3. Modifications to the Outlet (Reply p. 16). 

No "modification" was made to the Drain or Outlet. The Drain and Outlet were constructed in 
compliance with the COPs. The adjustment to the Outlet made in March and April of this year was 
just that, an adjustment that deepened the rip rap slope to slow and dissipate storm water. (See 
Owners Initial Response at p. 9.) This adjustment was within the design parameters of the COP 
and did not require further Commission approval. Further, it certainly did not require the a-pproval of 
the Opponents. 

For the reasons provided in the Owner's Initial Response, which are incorporated herein by this 
reference, and for the reasons included in this letter, we respectfully request that the Commission 
deny the Corrigan's request for revocation of the COPs. 

Please call me if you have any questions. 

Very truly yours, 

Gray Cary Ware & Freidenrich LLP 

By: 

Charles L. Deem 
cdeem@graycary. com 

Admitted to practice in California 

CLD:MHR:mfm 
Exhibits 
Gray Cary\SD\ 1526057.2 

cc: Mr. Alex Halperin, Esq. (via email only) 
Mr. John Mansour (via email only) 
Bruce Martin, Esq. {via email only) 
Karen M. ZeBell, Esq. 
Michael R.W. Houston, Esq. 
Philip D. Kohn, Esq. {via email only) 
Martin A. Flannes, Esq. (via email only) 
BrianT. Corrigan, Esq. (via email only) 

Exhibit 1: letter from Owner to City, dated February 8, 2002 
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September 5, 2002 

Mrs. Anne Blemker 
California Coastal Commission 
200 Oceangate, 1Oth Floor 
Long Beach, CA 90802 

Dear Mrs. Blemker: 

RECEIVED 
South Coast R . eg1on 

SEP 1 3 2002 

This letter is in response to a letter prepared by Martin Flannes dated August 19, 2002, sent on 
behalf of Joseph and Lorretta Corrigan regarding the Treasure Island Resort Project (Coastal 
Development Permits [CDPs] A-5-LGB-00-078 and A-5-LGB-00-079). Mr. Flannes's letter 
requests revocation of the CDPs and alleges that the owner/applicant and the City have failed to 
comply with the CDPs and certain conditions of approval. At issue are the 48-inch storm drain, 
its outlet and related facilities at the south end of the project near the Corrigan's property. The 
City is aware that the owner/applicant of the project has prepared a response letter and we have 
reviewed the factual content contained therein. The purpose of this letter is to clearly concur 
with the owner/applicant's rebuttal letter and to affirm that the City and owner/applicant are in 
full compliance with the CDPs and conditions of approval regarding the Treasure Island Project. 

The main points the City wants to emphasize are as follows: 

+ The owner/applicant and the City fully informed the Coastal Commission prior to 
approval of the CDPs about the storm drain's size and capacity. 

+ The owner/applicant and the City fully informed the Coastal Commission prior to 
approval of the CDPs about the drainage area from which the storm drain accepts storm 
water. 

+ The owner/applicant and the City fully informed the Coastal Commission prior to 
approval of the CDPs about the location of the storm drain. 

+ The owner/applicant and the City are in full compliance with the CDPs and conditions of 
approval. 

The City respectfully request that the Corrigan's requests be denied. If you have any questions 
or want to visit with staff directly on these matters, please call John Montgomery at (949) 497-
0361. 

Sincerely, 

~~ttJrJ;rL 
EXHIBIT No. 9 Kenneth Frank 

City Manager Application Numbers: 

cc: City Council 
City Attorney 
Director of Community Development 
Athens Group 

505 FOREST AVE. • LAGUNA BEACH, CA 92651 • TEL (949) 497-3311 

@ RECYCLED PAPER 

R(2)-A-5-LGB-00-078 & 
R(2)-A-5-LGB-00-079 

Correspondence from 
City of Laguna Beach 

et California Coastal 
Commission 

• FAX (949) 497-0771 
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The Athens Group· • 

October 8, 2002 

Anne Blemk.er 
Coastal Program Analyst 
California Coastal Commission 
South Coast Area Office 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 

Re: Montage Resort & Spa (Formerly Treasure Island) 
Revocation Request Response 

Dear Anne, 

RECEIVE I? 
South Coast Region 

CALifORNIA 
COASTAL coMMlSS\ON 

In order to restate a few water quality measures that have been implemented as part of the Treasure Island 
Local Coastal Program and subsequent Coastal Development Permit, the following improvements are 
associated with the southern storm drain system and outfall (storm drain D): 

• 

l. The street catch basins including those in Coast Highway within the tributary area of storm drain D 
will now be provided with fossil filters capturing trash and solids preventing them from ending up 
on the beaches and into the ocean. 

2. All storm water will also pass through a Continuous Deflection Separator (CDS) that will further 
capture trash and solids preventing their deposit on the beaches and in the ocean. • 

3. A dry weather nuisance flow diversion to ,the sewer system of up to 10,000 gallons per day is 
almost complete. This will divert most if not all nuisance water to the sewer system for 
approximately 6-8 months a year and will come on-line prior to the opening of the hotel. 

4. The first flush of a rainstorm that includes the most trash and solids will also be filtered through the 
CDS unit. 

5. These improvements will be regularly maintained by the City of Laguna Beach. 
6. Both the City of Laguna Beach and the Hotel Operator will maintain the beach on a regular basis. 
7. A beach maintenance agreement with the City Of Laguna Beach has been filed which requires the 

Hotel Operator to replenish the sand lost due to storm drain activity during a major storm event 
with adjacent sand. 

We hope this will serve as a recap to the improvements that have been implemented at Storm Drain D. In 
addition we have included an updated copy of the "Master Drainage Report" which is item R of your 
administrative record and an updated copy of the "Water Quality Management Plan" which had been 
updated twice since the one you have as item Q of your administrative record. 

Additionally, We have enclosed some pre-project/ pre-construction photos of the storm drain in question, as 
it previously existed. It is obvious the storm water from the outfall had a tendency to channel straight 
through the beach to the ocean crossing the Corrigan's property even in its original condition as a 24-inch 
outlet. Please call me with any questions you might have. 

Re~~~~--~~~~ 
Sean Finnegan roject oordinator 
CC John Montgomery, City of Laguna Beach 

30801 South Coa.st Highway 
La.guna Bea.ch, CA 92651 

949/499-4794 Fax 949/499-4174 

Outline of Water 
Measures 

Califomia Coastal 
Commission 


