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COPY 

Subject: Commission Determination of Applicable Hearing and Notice Provisions 
(pursuant to California Code of Regulations, Title 14, Section 13569) for a coastal 
development permit approved by the City of Pacifica City Council for a 43-unit 
residential subdivision and development approved for the 4000 block of Palmetto 
Avenue, Pacifica (APNs 009-402-250 and -260). Commission determination of the 
applicable hearing and notice provisions for a coastal development permit approved, on 
appeal from the decision of the Planning Commission, by the City of Pacifica City 
Council for a 43-unit subdivision and residential development including roadway and 
infrastructure improvements. 

1.0 Executive Summary 

The City of Pacifica Local Coastal Program ("LCP") was certified on June 7, 1994. The City 
assumed primary authority over the issuance of Coastal Development Permits on June 10, 1994. 
After certification of a Local Coastal Program, the Coastal Commission is authorized under 14 
CCR Section 13569 to resolve disputes concerning whether development approved by the local 
government is categorically excluded, non-appealable, or appealable. 

On August 12, 2002, on appeal from the Pacifica Planning Commission, the Pacifica City 
Council approved CDP-203-01 for a 43-unit subdivision and residential development including 
roadway and infrastructure improvements. The Commission received a Notice of Final Local 
Action ("FLAN") from the City on August 21,2002. The City's FLAN designated the project as 
non-appealable (Exhibit 3).2 The City Council's findings of approval, incorporating the 
Planning Commission's findings, found the project generally consistent with the LCP, but did 
not make specific findings with respect to the existence ofwetlands within 100 feet of the 

1 The Commission never received an Initial Notice from the City about the City's processing of the application for 
the approved development as required by Sections 13565 and 13568 of the Commission's regulations and Pacifica 
Zoning Code Section 9-4.4304(g). Thus the Commission received no notice from the City of the City's 
determination with respect to the project's appealability prior to receipt of the City's Notice of Final Local Action. 
2 The Commission never received an Initial Notice from the City about the City's processing of the application for 
the approved development as required by Sections 13565 and 13568 of the Commission's regulations and Pacifica 
Zoning Code Section 9-4.4304(g). Thus the Commission received no notice from the City of the City's 
determination with respect to the project's appealability prior to receipt of the City's Notice of Final Local Action. 
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approved development or whether the City approval was appealable to the Commission. Based 
on information received by Commission staff in connection with its review of the environmental 
impact report ("EIR") for the project, the Executive Director concluded that wetlands as defined 
under both 14 CCR Section 13577 and the certified LCP exist within 100 feet ofthe approved 
development. The information indicating the presence of wetlands principally includes the 
conclusions and facts stated in the draft and final EIR's, the wetland delineations performed in 
connection with CEQA review of the project, and the data sheets recording direct field 
observations by the applicant's biological consultant in connection with the wetland delineations. 
These items are discussed in detail below. The applicant denied the staff's request for a site visit 
by the Commission biologist in advance of this hearing (Exhibit 30). 

By letter dated August 23, 2002, Commission staff informed the City and the applicant that 
pursuant to 14 CCR Section 13569 the Executive Director had determined that the project was 
appealable and that the FLAN was deficient because it did not meet the requirements of 14 CCR 
Section 13571 and Pacifica Zoning Code Section 9-4.4304(n) and requested that the City issue an 
accurate FLAN correctly describing the procedures for appeal (Exhibit 4). The August 23, 2002 
letter also informed the City and applicant that pursuant to Section 13572 and Pacifica Zoning 
Code Section 9-4.4304(1), the CDP approved by the City (CDP-203-01) would remain suspended 
and would not become effective until a corrected notice had been issued and the ten-day appeal 
period to the Commission had elapsed. On September 5, 2002, the Commission received an 
appeal of the City's decision by John Curtis. This appellant is separately interested in the issue 
of appellate jurisdiction and has questioned City staff's opinions about appealability at various 
stages of the City's proceedings. The City informed Commission staff of its disagreement with 
the Executive Director's determination and contested the applicability of Section 13569 by letter 
dated September 11, 2002. The applicant has also taken issue with the Executive Director's 
determination and the Commission's authority to resolve questions of project appealability 
pursuant to Section 13569. The applicant filed suit in San Mateo County Superior Court seeking 
a writ of mandate declaring the Commission Section 13569 proceeding invalid and the CDP 
approved by the City to be immediately effective (Exhibit 30). On October 31, 2002, the Court 
found that the petitioner had failed to exhaust its administrative remedies before the Coastal 
Commission and denied the petition for peremptory writ of mandate. 

Under Section 13569, when a local jurisdiction does not agree with the Executive Director's 
determination regarding the appropriate status of a particular proposal, i.e. appealable, non
appealable or categorically excluded, the Commission is required to hold a hearing and make the 
determination at the next meeting in the appropriate geographic region of the state following the 
Executive Director's determination. By letter dated September 17, 2002, Commission staff 
informed the City that the December Commission meeting in San Francisco would be the first 
opportunity for a Section 13569 hearing in the appropriate geographic region ofthe state 
(Exhibit 9). 

2.0 Executive Director's Recommendation 

• 

• 

The Executive Director recommends that the Commission adopt the attached findings and 
resolution determining that the development approved by the Pacifica City Council is within 100 • 
feet of wetlands, as defined in Section 13577 of the Commission's regulations, and that the 
development approved by the City is therefore appealable to the Commission. 
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• Motion. I move that the Commission reject the Executive Director's determination that 

• 

• 

the development approved by Pacifica City Council under CDP-203-01 on August 12, 2002 is 
appealable to the Coastal Commission. 

Staff Recommendation. Staffrecommends a NO vote. Failure of this motion will result 
in: (1) the Commission upholding the Executive Director's determination that the action by the 
Pacifica City Council on August 12, 2002 approving CDP-203-01 is appealable to the Coastal 
Commission; and (2) the adoption of the following resolution and findings. The affirmative vote 
of a majority of the Commissioners present is necessary to pass the motion. 

Resolution. The Commission, by adoption of the attached findings, determines consistent 
with Section 13 5 69 of Title 14 of the California Code of Regulations, that the development 
approved by the Pacifica City Council under CDP-203-01 on August 12, 2002 is development 
appealable to the Commission. 

3.0 Recommended Findings and Declarations 

The Commission finds and declares as follows: 

3.1 Project Description 

The project approved by the City consists of a subdivision and development of 43 residential 
units, including 19 single-family detached.homes and 24 townhouses, an interior driveway and 
road network (including the improvement of the Edgemar Road right-of-way), necessary 
infrastructure and a private park/open space area on a total of 5.8 acres of land (the 4.2 acre bowl 
site plus approximately 1.6 acres of roadway construction and grading) at the 4000 block of 
Palmetto Avenue in Pacifica (APNs 009-402-250 and -260). (Exhibit 3) The project would 
involve in excess of 36,000 cubic yards each of cut and fill and substantial grading of the sloped 
site to create building pads. As part of the project, an existing 18-inch culvert draining to the 
ocean would be capped and buried and would notbe incorporated into the new drainage system. 

The approved project is located in the City ofPacifica north of Highway 1, east of Palmetto 
Avenue and west ofthe Pacific Point housing site. The project area is in the Fairmont West 
Neighborhood and is zoned as "high density residential," which allows a density of 16 to 25 
dwelling units per acre, subject to site conditions. The site itself is a large, sloping, bowl-shaped 
site. The land to the west of the project area, between Palmetto A venue and the shoreline, is 
presently undeveloped and consists of coastal scrub habitat. 

In its present condition, the project site is vegetated with a mix of native coastal and invasive 
non-native species. According to wetland studies of the site to date, several areas within 100 feet 
of the approved development are dominated by wetland vegetation and show evidence of other 
wetland indicators. In addition, these studies indicate the existence of a periodically inundated 
area characterized by the applicant's consultant as a drainage ditch along Edgemar Road and a 
small, excavated area south ofEdgemar Road, within 100 feet of the approved development, 
which are dominated by wetland vegetation. Edgemar Road is presently in a state of disrepair 
and is partially overgrown with vegetation. 

3 
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3.2 Project Background 

In connection with CEQA review of the project, the City of Pacifica first issued a Notice of 
Preparation of an EIR on August 27, 2001. A draft EIR ("DEIR") was published in March 2002, 
and a final EIR ("FEIR") was issued in June 2002. Commission staff commented on both the 
Notice of Preparation by letter dated October 4, 2001 and on the DEIR by letter dated May 3, 
2002 (Exhibits 16 and 17). The DEIR stated that a City CDP, if approved, would authorize 
development within 100 feet of wetlands and would be appealable to the Commission (DEIR, 
IV-B-13). Both Commission staffCEQA comment letters informed the City and the applicant of 
the staffs concerns about potential wetland impacts of the approved project. 

According to the FLAN, CDP-203-01 was originally approved by the Pacifica Planning 
Commission on July 15,2002. The Planning Commission approval of the CDP was 
subsequently upheld on appeal to the Pacifica City Council on August 12, 2002. 

The Commission received the City's FLAN, dated August 19, 2002, on August 21, 2002, 
designating the project as non-appealable (Exhibit 3). The FLAN was the first notice provided 
to the Commission by the City of the City's coastal development permit review process and its 
designation of the development as non-appealable. The Commission did not receive from the 
City any initial notice of coastal development permit review or appeal designation as required by 
Commission regulation and City ordinance. 

By letter dated August 23,2002, Commission staff informed the City and the applicant that, 
pursuant to 14 CCR Section 13569, the Executive Director had determined that the development 
approved by the City was appealable to the Commission and that the FLAN was deficient 
because it did not meet the requirements of 14 CCR Section 13571 and the Pacifica Zoning Code 
Section 9-4.4304(n) and requested that the City re-notice the project as appealable (Exhibit 4). 
In the same letter, the Commission informed the City and the applicant that pursuant to Section 
13572 of the Commission's regulations and Pacifica Zoning Code Section 9-4.4304(1), CDP-
203-01 would remain suspended and would not become effective until a corrected notice had 
been issued and the appeal period to the Commission had run. On September 5, 2002, the 
Commission received an appeal of the City's action on the development from John Curtis. By 
letter dated September 11, 2002, the City informed Commission staff of its disagreement with the 
Executive Director's determination of appealability and the applicability of Section 13569. The 
applicant filed suit in San Mateo County Superior Court seeking a writ of mandate declaring the 
Cotnmission's Section 13569 proceeding invalid and the CDP approved by the City to be 
immediately effective. On October 31, 2002, the Court found that the petitioner had failed to 
exhaust its administrative remedies before the Coastal Commission and denied the petition for 
peremptory writ of mandate. 

3.3 Authority for Commission Determination of Appeal Designation 

The Commission's appellate jurisdiction over CDPs issued for development projects by local 
governments pursuant to the authority granted under a certified LCP is defined by Coastal Act 
Section 30603. Section 30603(a) provides, in part, that: 
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After certification of its local coastal program, an action taken by a local 
government on a coastal development permit application may be appealed to the 
commission for only the following types of developments: 

(1) Developments approved by the local government between the sea and the first 
public road paralleling the sea or within 300 feet of the inland extent of any 
beach or of the mean high tide line of the sea where there is no beach, whichever 
is the greater distance. 

(2) Developments approved by the local government not included within 
paragraph (1) that are located on tidelands, submerged lands, public trust lands, 
within 100 feet o(any wetland, estuary, or stream, or within 300 feet of the top of 
the seaward face of any coastal bluff [Emphasis added.] 

After the certification of an LCP, the Commission is authorized under 14 CCR Section 13569 
(Determination of Applicable Notice and Hearing Procedures) to resolve disputes between local 
governments and the Executive Director concerning the determination of the appropriate 
designation for development approved by a local coastal development permit (i.e., whether it is 
categorically excluded, non-appealable, or appealable) when an applicant, interested person or 
local government questions the appropriate designation and the Executive Director's 
determination differs from that of the local government. The purpose of this regulation is to 
provide an administrative process for the resolution of disputes over the appeal status of 
development approved by a local coastal development permit. Section 13569 provides: 

The determination of whether a development is categorically excluded, non
appealable or appealable for purposes of notice, hearing and appeals procedures 
shall be made by the local government at the time the application for development 
within the coastal zone is submitted. This determination shall be made with 
reference to the certified Local Coastal Program, including any maps, categorical 
exclusions, land use designations and zoning ordinances which are adopted as 
part of the Local Coastal Program. Where an applicant, interested person, or a 
local government has a question as to the appropriate designation for the 
development, the following procedures shall establish whether a development is 
categorically excluded, non-appealable or appealable: 

(a) The local government shall make its determination as to what type of 
development is being proposed (i.e. categorically excluded, appealable, non
appealable) and shall inform the applicant of the notice and hearing requirements 
for that particular development. The local determination may be made by any 
designated local government employee(s) or any local body as provided in local 
government procedures. 

(b) If the determination of the local government is challenged by the applicant or 
an interested person, or if the local government wishes to have a Commission 
determination as to the appropriate designation, the local government shall notify 
the Commission by telephone of the dispute/question and shall request an 
Executive Director's opinion; 

5 
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(c) The executive director shall, within two (2) working days of the local 
government request (or upon completion of a site inspection where such 
inspection is warranted), transmit his or her determination as to whether the 
development is categorically excluded, non-appealable or appealable: 

(d) Where. after the executive director's investigation, the executive director's 
determination is not in accordance with the local government determination. the 
Commission shall hold a hearing for purposes of determining the appropriate 
designation for the area. The Commission shall schedule the hearing on the 
determination for the next Commission meeting (in the appropriate geographic 
region o[the state) following the local government request. [Emphasis added.] 

The Coastal Act conveys to local governments with certified Local Coastal Programs the primary 
permitting authority over projects proposed within their jurisdiction in the Coastal Zone, but 
confers to the Commission appellate review authority over specified types of development. 
Under Section 13569, it is contemplated that a local government would make an initial 
determination of project appealability "at the time the application for development within the 
coastal zone is submitted." Under Sections 13565 and 13568 of the Commission regulations and 
Pacifica Zoning Code Section 9-4.4304(g), the City is required to provide Initial Notice to the 
Commission of coastal development permit review before the first public hearing, designating 
the project as appealable, non-appealable or categorically excluded.3 In this case, the 

• 

Commission never received an initial hearing notice of the City's coastal development permit • 
review process as required by these regulations. The first notice that the Commission received 
from the City of the City's determination of project appealability in the context of the City's CDP 

3 § 13565. Notice of Appealable Developments. 

Within ten (1 0) calendar days of accepting an application for an appealable coastal development permit (or local 
government equivalent) or at least seven (7) calendar days prior to the first public hearing on the development 
proposal, the local government shall provide notice by first class mail of pending application for appealable 
development. This notice shall be provided to ... the Commission . ... 

§ 13568. Notice of Non-Appealable Developments. 

(a) Notice of developments within the coastal zone that require a public hearing under local ordinance, but which 
are not appealable pursuant to Public Resources Code Section 30603 (and which are not categorically excluded) 
shall be provided in accordance with existing local government notice requirements which shall provide at a 
minimum: 

Notice of developments shall be given tit least ten (1 0) calendar days before a hearing in the following manner: 

(5) notice by first class mail to the Commission. 

Pacifica Zoning Code Section 9-4.4304(g). Notice by mail. At least seven (7) calendar days prior to the first 
public Planning Commission hearing on a proposed coastal development permit, the Director shall provide notice • 
by first-class mail of the pending coastal development permit application to: . . . (4) the California 
CoastalCommission ... 

6 



• 

• 

2-02-02-EDD (Pacifica Bowl) 

review process for the project was the FLAN.4 This FLAN which the Commission received from 
the City did not describe the procedures for appeal of the local decisions as required by Section 
13571 of the Commission's regulations and Pacifica Zoning Code Section 9-4.4304(n). 

The Commission's regulations anticipate that there may be disagreements regarding whether a 
particular project comes within the Commission's appeal jurisdiction. The procedures outlined 
in Section 13569 recognize that an administrative dispute resolution process would be preferable 
to (and quicker) than litigation. The applicant or any interested person may challenge the local 
government's appeal designation under Section 13569 by requesting a determination from the 
Commission's Executive Director. As stated above, an interested person has appealed the City's 
action to the Commission and has questioned City staffs opinions about appealability at various 
stages of the City's proceedings. As also stated above, contrary to the City's current position, the 
DEIR stated that a City coastal development permit, if approved, would authorize development 
within 100 feet ofwetlands and would be appealable to the Commission. Ifthe Executive 
Director and the local government are in disagreement over the appropriate processing status, as 
is the situation here, the Commission is charged with making the final determination. Since, in 
this case, the Executive Director has made a determination of appealability with which the City 
differs, the matter has been scheduled for hearing by the Commission. 

Where, as here, (1) a disagreement as to the appealability of development approved by a local 
government has arisen; (2) Commission hearing under Section 13569 is required to resolve the 
disagreement; (3) the City failed to provide the Commission with an initial hearing notice of its 
processing of the project as required by 14 CCR Section 13565 and Pacifica Zoning Code 
Section 9-4.4304(g); and (4) the FLAN did not describe the procedures for appeal of the local 
decision to the Commission as required by 14 CCR Section 13571(a) and Pacifica Zoning Code 
Section 9-4.4304(n), any CDP approved by the local government is suspended and cannot 
become effective under Section 13572 of the Commission regulations and Pacifica Zoning Code 
Section 9-4.4304(1), until either (1) the Commission determines that the project is not in fact 
appealable, or (2) a corrected notice has been issued and the appeal period to the Commission has 
run. 

Section 13571(a) provides that: 

(a) Notice After Final Local Decision. (This section shall not apply to categorically 
excluded developments.) Within seven (7) calendar days of a local government 
completing its review and meeting the requirements of Section 13 57 0, the local 
government shall notify by first class mail the Commission and any persons who 
specifically requested notice of such action by submitting a self-addressed, stamped 
envelope to the local government (or, where required, who paid a reasonable fee to 
receive such notice) of its action. Such notice shall include conditions of approval and 
written findings and the procedures for appeal of the local decision to the Coastal 
Commission. [Emphasis added.] 

• 
4 

The Initial Study and the DEIR prepared by the City originally stated that the project was in the Commission's 
appeal jurisdiction. The FEIR later disclaimed these earlier statements and expressly declined to make any assertion 
concerning Commission appellate jurisdiction in the context ofCEQA review (FEIR 1-4). 

7 
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Section 13572 provides: 

A local government's final decision on an application for an appealable development 
shall become effective after the ten (1 0) working day appeal period to the Commission 
has expired unless either of the following occur: 
(a) an appeal is filed in accordance with Section 13111; 
(b) the notice o(finallocal government action does not meet the requirements of 
Section 13571.· 

When either o(the circumstances in Section 13572(a) or (b) occur, the 
Commission shall. within five (5) calendar days o(receiving notice o(that 
circumstance. notify the local government and the armlicant that the effective date 
o(the local government action has been suspended. [Emphasis added.] 

Pacifica Zoning Code Section 9-4.4304(1), similar to Section 13572, provides that CDPs for 
appealable development become effective only after the ten-working day appeal period has 
expired without appeal. These provisions make clear that a CDP for appealable development 
that is approved by local government action does not become effective until after the 
Commission receives a valid notice of final local action and the time period for appeals to the 
Commission has passed. Where the appealability of development approved by a local 
government is in dispute, the CDP cannot become effective before the outcome of the dispute 
resolution hearing. In the event that the Commission determines that the development approved 

• 

by the local government is appealable to the Commission, Section 13572 of the Commission's • 
regulations and Pacifica Zoning Code Section 9-4.4304(1)(2) require that the appeal period run 
before the permit can become effective. Commission staff notified the City and the applicant by 
letter dated August 23, 2002 that the permit approved by the City would remain suspended until 
after the Commission's resolution of the dispute and any appeal period had run (Exhibit 4). 

3.4 Analysis of Appeal Jurisdicti,on and Project Appealability 

The following analysis of the development approved by the City that is the subject of this dispute 
discusses available evidence of the presence of wetlands on or near the property and concludes 
that the approved development is appealable to the Commission because it is located within 100 
feet of wetlands as that term is defined in Section 13577, the Commission regulation used to 
determine whether a development is appealable to the Commission pursuant to Section 30603 of 
the Coastal Act. 5 

In addition, the approved development would also involve work to Palmetto Avenue, including 
curb cuts at the entrance road from Palmetto Avenue into the approved subdivision. Section 
13577(i) defines the "first public road paralleling the sea" as that road nearest to the sea which: 

(A) is lawfully open to uninterrupted public use and is suitable for such use; 

(B) is publicly maintained; 

5 In so finding, the Commission notes that the Commission biologist was not able to visit the project site, since the 
applicant denied staff the right to access the site prior to the Commission hearing. 
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(C) is an improved, all-weather road open to motor vehicle traffic in at least one 
direction; 

(D) is not subject to any restrictions on use by the public except when closed due to an 
emergency or when closed temporarily for military purposes; and 

(E) does in fact connect with other public roads providing a continuous access system, 
and generally parallels and follows the shoreline of the sea so as to include all 
portions of the sea where the physical features such as bays, lagoons, estuaries, and 
wetlands cause the waters of the sea to extend landward of the generally continuous 
coastline. 

When based on a road designated pursuant to this section, the precise boundary of the 
permit and appeal jurisdiction shall be located along the inland right-of-way of such 
road. 

Since the approved development is located seaward of the inland right-of-way of the first public 
road, such development occurs between the sea and the first public road and constitutes a 
separate basis for appeal jurisdiction under Coastal Act Section 30603. 

3.4.1 Wetland Definition for Purposes of Commission Appeal Jurisdiction 

For purposes of determining appellate jurisdiction under Section 30603, Section 13577(a) of the 
Commission regulations defines "wetland" as follows: 

(1) Measure 100 feet landward from the upland limit of the wetland. Wetland 
shall be defined as land where the water table is at, near, or above the land 
surface long enough to promote the formation of hydric soils or to support the 
growth ofhydrophytes, and shall also include those typ_es ofwetlands where 
vegetation is lacking and soil is poorly developed or absent as a result of 
frequent and drastic fluctuations of surface water levels, wave action, water 
flow, turbidity or high concentrations of salts or other substances in the 
substrate. Such wetlands can be recognized by the presence of surface water 
or saturated substrate at some time during each year and their location 
within, or adjacent to, vegetated wetlands or deep-water habitats. For 
purposes of this section, the upland limit of a wetland shall be defined as: 
(A) the boundary between land with predominantly hydrophytic cover and 
land with predominantly mesophytic or xerophytic cover; 
(B) the boundary between soil that is predominantly hydric and soil that is 
predominantly nonhydric; or 
(C) in the case of wetlands without vegetation or soils, the boundary between 
land that is flooded or saturated at some time during years of normal 
precipitation, and land that is not . 

9 
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(2) For the purposes of this section, the term "wetland" shall not include wetland 
habitat created by the presence of and associated with agricultural ponds and 
reservoirs where: 
(A) the pond or reservoir was in fact constructed by a farmer or rancher for 
agricultural purposes; and 
(B) there is no evidence (e.g., aerial photographs, historical survey, etc.) 
showing that wetland habitat pre-dated the existence of the pond or reservoir. 
Areas with drained hydric soils that are no longer capable of supporting 
hydrophytes shall not be considered wetlands. 

Coastal Act Section 30603{a){2) and 14 CCR Section 13577 provide for appeals to the 
Commission of local actions approving development within 100 feet of the upland limit of any 
wetland meeting the definition of wetlands provided in Section 13577 of the Commission's 
regulations. Under this definition, an area qualifies as a wetland if the water table is at, near or 
above the land surface long enough to promote the formation of hydric soils or support the 
growth ofhydrophytes. The Section 13577 wetland definition contains only one exception for 
man-made features, relating to "wetland habitat created by the presence of and associated with 
agricultural ponds and reservoirs" under certain conditions. 

The definition of wetland used to determine whether a development is appealable to the 
Commission that is contained in Section 13577{a) of the Commission regulations is functionally 
identical to the definition of wetlands which is contained in the City's LCP and which is the 
standard of review for the Commission's review of the project on appeal pursuant to Coastal Act 
Section 30604. The LCP wetland definition contained in Zoning Code Section 9-4.4302(aw) also 
tracks the language ofthe Coastal Act Section 30121 definition of wetland {adding, however, the 
words "streams" and "creeks" to the Coastal Act definition wording): 

"Wetland" shall mean land which may be covered periodically or permanently 
with shallow water, including saltwater marshes,freshwater marshes, streams, 
creeks, open or closed brackish water marshes, swamps, mudflats, and fens. 

The LUP definition separately defines wetland as 

land where the water table is the at, near, or above the land surface long enough 
to promote the formation of hydric soils or to support the growth of hydrophytes. 
In certain types of wetlands vegetation is lacking and soils are poorly developed 
or absent. Such wetlands can be recogized by the presence of surface water or 
saturated substrate at some time during each year and their location within, or 
adjacent to, vegetated wetlands or deep-water habitats. 

The LCP wetland definition contained in Pacifica Zoning Code Section 9-4.4302{aw) is 
effectively the same as the Coastal Act Section 30121 definition of wetland, with the exception 
of the two, additional terms, "streams" and "creeks". The first sentence of the LUP definition 
similarly tracks the language of the Section 13577{a) wording. The balance of the LUP 
definition paraphrases Section 13577{a), clarifying how the special case of wetlands without 
either wetland vegetation or evidence of hydric soils can be identified. Since the LCP wetland 
defmitions mirror the operative language of both Coastal Act Section 30121 and Section 
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13577(a), the scope of the wetland definition under the LCP is effectively identical to that 
contained in the Coastal Act and Commission regulations. More particularly, the broader Coastal 
Act and Pacifica Zoning Code definitions encompass and inform the definition contained in 14 
CCR Section 13577(a) and the LUP. If the subject property contains wetlands that meet the 
standards of 14 CCR Section 13577(a), then the subject property also contains wetlands that 
meet the more general wetland definitions contained in both the Coastal Act and the certified 
LCP. In any event, as described further below, for purposes of determining whether the 
development approved by the City is appealable to Commission, the development approved by 
the City is appealable to the Commission and includes development within 100 feet of wetlands 
as defined according to all of the above-referenced definitions. 

3.4.2 Evidence Concerning Wetlands 

The following correspondence, studies and reports prepared in the course of the City's permit 
action and CEQA review have addressed the presence of wetlands on and near the project site: 

-Thomas Reid Associates ("TRA") initial biological survey, dated April 1997 (Exhibit 18). 

-Letter from Michael Josselyn, Wetland Research Associates ("WRA") to the Syndicor Real 
Estate Group, dated April 30, 1997 (Exhibit 19). 

- WRA wetland delineation for the "Pacific Cove" Parcel, dated August 1999 (Exhibit 20) . 

- WRA revised jurisdictional wetlands map, dated November 30, 1999 (Exhibit 21). 

-Letter from Thomas Fraser, WRA, to the City ofPacifica, dated December 27, 1999 (Exhibit 
22). 

-Army Corps letter to Tom Fraser, dated January 3, 2000 (Exhibit 23). 

- Memorandum from Taylor Peterson, TRA, to Allison Knapp, City of Pacifica, dated January 
24, 2000 (Peer review of the July 1999 WRA wetland delineation and the December 27, 1999 
WRA LCP wetland delineation letter) (Exhibit 24). 

- WRA wetland delineation for the "Edgemar Road Parcel," dated March 2000 (Exhibit 25). 

- Army Corps letter to Tom Fraser, dated May 11, 2001 (Exhibit 26). 

- Draft EIR, March 2002. 

-Letter from Michael Josselyn, WRA, to the City of Pacifica, dated March 19, 2002 (Exhibit 
27). 

-Letter from Michael Josselyn, WRA, to the City of Pacifica, dated May 22, 2002 (Exhibit 28) . 

- FEIR, June 2002. 
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The January 24, 2000 Memorandum from Taylor Peterson of TRA to Allison Knapp refers to a • 
third July 1999 wetland delineation prepared by WRA. A copy of this July 1999 WRA 
delineation, which may have been an earlier version of the August 1999 WRA delineation of the 
project site, has not been provided to the Commission. The applicant has refused to allow its 
wetland consultants to provide Commission staff with any documents and the City was unable to 
locate a copy of this delineation in its administrative record (Exhibit 30). 

3.4.3 Site Review 

As noted above, the applicant refused Commission staff access to the project site in advance of 
this dispute resolution hearing. As a result, the Commission biologist has not visited the site. 

3.4.4 Discussion 

Under the wetland definition stated in 14 CCR Section 13577(a)(l), the definition for purposes 
of determining Coastal Commission appeal jurisdiction, wetlands are defined as "land where the 
water table is at, near, or above the land surface long enough to promote the formation of hydric 
soils or to support the growth ofhydrophytes ... " As this definition has consistenly been applied 
by the Commission, the presence of any one of the three Army Corps wetland criteria, wetland 
hydrology, a predominance of wetland vegetation, or hydric soils, can be sufficient evidence to 
qualify an area as a wetland. For purposes of the Commission's appeal jurisdiction over 
development approved by local government jurisdictions under certified LCPs, any development 
located within 100 feet of an area meeting the definition in 14 CCR 13577 is appealable to the 
Commission. 6 

The standard practice for wetland field delineation is contained in the 1987 Corps of Engineers 
Wetlands Delineation Manual. Guidelines are provided for the field identification ofhydrophytic 
vegetation, hydric soils, and wetland hydrology. 

Wetland vegetation is a community characteristic based on the relative frequency of upland and 
wetland species among the dominant vegetation. A predominance of wetland plants is 
demonstrated when greater than 50 percent ofthe dominant species present are listed as FAC, 
FACW, or OBL in the U.S. Fish and Wildlife Service List of Plant Species That Occur in 
Wetlands, Region 0- California. The estimated likelihood of occurring in wetlands is between 
33% and 67% for F AC species, between 67% and 99% for F ACW species, and> 99% for OBL 
species. 

Hydric soils are soils that formed under conditions of saturation, flooding or ponding long 
enough during the growing season to develop anaerobic conditions in the upper part. The 
resultant physical and chemical conditions produce characteristic changes in the soil that can be 
detected in the field. Low chroma colors (due to the leaching and removal offerle iron) and 
redoximorphic features (analogous to rust concentrations) are the two most common field 

• 

indicators of hydric soils. Flooding or pond for more than 7 consecutive days, the present of a • 
rotten egg smell, and the accumulation of organic matter also indicate hydric soils. 

6 As discussed above, the Section 13577( a) wetland definition is effectively the same as the LUP wetland definition. 
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• Wetland hydrology is demonstrated when field indicators of inundation or saturation are present. 

• 

One "primary" or two "secondary indicators are required to demonstrate hydrology. The best 
indicator is the observation of standing water of soil saturation, which is indicated by the 
accumulation of water in a soil pit. Other "primary" indicators are watermarks, drift lines, 
indicative of inundation. Algal mats are considered to fall under the category "sediment 
deposits." Secondary indicators are the presence of oxidized rhizospheres (root channels) 
associated with living plant roots in the upper 12 inches ofthe soil, presence ofwaterstained 
leaves, local soil survey hydrology data for identified soils, and the F AC-neutral test of the 
vegetation. The FAC-neutral test is the determination of predominance of wetland indicator 
species after exluding all F AC plants. 

Available information, including the initial TRA site survey, the WRA wetland delineations and 
the various WRA correspondence, the TRA peer review, and the evidence and conclusions 
presented in the EIR, indicates that at least two areas within 100 feet of the approved 
development exhibit the presence of all three wetland criteria: (1) the area associated with what 
the applicant's biologist refers to as the unmaintained "drainage ditch" along Edgemar Road and 
(2) the excavated area on the parcel south ofEdgemar Road adjacent to the project site. In 
addition, two other areas on the project site appear to also qualifY as wetlands: (1) what WRA's 
August 1999 delineation characterizes as "upland areas" dominated by arroyo willow that appear 
to carry winter surface flow and may contain a ponded area and (2) a wetlands area on the west 
side ofthe site . 

The applicant has refused Commission staffs request to visit the project site. As a result, the 
Commission biologist has been unable to view any of the areas first-hand. Because the applicant 
has denied the Commission access to the project site, the Commission infers that evidence of 
Section 13577 wetlands may be present on the site because the applicant apparently believes a 
site visit would uncover evidence supporting the existence of wetlands. In the absence of 
available information, the Coastal Act requires the Commission to act in a manner mostly 
strongly protective of coastal resources. 

As discussed below, WRA's conclusions that the areas associated with what WRA refers to as 
the unmaintained "drainage ditch" are not LCP wetlands are based on an apparent 
misunderstanding and/or misapplication of the provisions of 14 CCR Section 13577(a). The 
Section 13577(a) wetland definition contains only one exception for man-made features, 
specifically for "wetland habitat created by the presence of and associated with agricultural ponds 
and reservoirs" under certain conditions. The fact that certain areas exhibiting wetland criteria 
may be the result of man-made conditions is not otherwise relevant in applying this definition. 

Each of these areas, the evidence showing them to be wetlands under 14 CCR Section 13577, 
and the applicant's contentions that they are not wetlands, are discussed in sequence below: 

(1) Area South and Immediately Adjacent to Edgemar Road (Wetland Area 1) 

• The area that WRA refers to as a "drainage ditch" in its March 2000 delineation of the Edgemar 
Road Parcel qualifies as a wetland under 14 CCR Section 13577. The March 2000 WRA 
delineation found that all three wetland criteria were present in this area, but that the area was 
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exempt as a drainage ditch dug in uplands (Exhibit 25).8 The copy of the WRA March 2000 
delineation provided to the Commission by the City is missing the wetland map on page 7 of the • 
report. {The City has advised that it does not have a copy of the map.) However, based on the 
description of this area in the delineation and in WRA's March 19, 2002letter to the City of 
Pacifica, this area lies within the public right-of-way on the eastern edge of the approximately 
50-foot wide Edgemar Road, which straddles the boundary of the Bowl and Edgemar parcels, 
and is located less than 100 feet from the project site. 

The March 2000 WRA delineation determined that "[a]ll three wetland criteria are present" in 
this area, based on field work perfomed on June 11, 1999, but that the area is exempt as a 
drainage ditch. WRA's March 19, 2002letter states that other than a greater prevalence of 
invasive plants, "the site conditions have remained unchanged" since the date ofWRA's earlier 
site observations in conneciton with the delineation. 

Wetland hydrology 

The applicable data sheet (Plot 2A) attached to WRA's March 2000 delineation records that 
"[h ]ydrologic indicators [are] present" in this area, including the primary indicators of inundation 
and saturation of the upper 12 inches of soil (Exhibit 25). • 

WRA' s March 19, 2002 letter to the City acknowledges that, although this area may be man-
made, it exhibits "prolonged hydrology" (Exhibit 27). WRA additionally notes in its March 19, 
2002letter to the City of Pacifica that "[v]egetation and silt has [sic] accumulated in the ditch 
and its drainage has been impaired. Following storm events, water flows over the paved portion 
of Edgemar Road towards the Bowl parcel downslope ofEdgemar Road." .WRA further notes 
that this area "receives water from areas upslope of Edgemar Road including runoff from storm 
drains along the Pacific Coast Highway" and noted observations of ponding on Edgemar Road 
from water overflowing from the blocked ditch. 

Therefore, the Commission finds that the wetland hydrology criterion is satisfied in the area 
south and immediate adjacent to Edgemar Road. 

Wetland vegetation 

The data sheet for Plot 2A attached to WRA's March 2000 delineation states that the "[s]ite is 
dominated by hydrophytic vegetation" and lists the dominant plant species as salix lasiolepsis 
(F ACW) (Exhibit 25). Therefore, the Commission finds that the area adjacent to Edgemar Road 

7 The DEIR concluded based on this infonnation that two, small areas south ofEdgemar Road "meet Corps wetland 
criteria and are thus considered wetlands under the City of Pacifica's [LCP] criteria" (DEIR, IV-B-2) and that these 
areas are "within 100 feet of the site" (DEIR, IV-B-13). • 
8 The DEIR concluded based on this infonnation that two, small areas south ofEdgemar Road "meet Corps wetland 
criteria and are thus considered wetlands under the City of Pacifica's [LCP] criteria" (DEIR, IV-B-2) and that these 
areas are "within 100 feet of the site" (DEIR, IV-B-13). 
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is a wetland as defined by 14 CCR Section 13577 because the area supports the growth of 
hydrophytes. 

Hydric soils 

The area also has hydric soils. The data sheet for Plot 2A attached to WRA' s March 2000 
delineation states, "Hydric soil indicators are present" in this area, including an aquic moisture 
regime and gleyed or low-chroma colors after sampling of 12-inch soil profiles (Exhibit 25). 
Therefore, the Commission finds that the adjacent to Edgemar Road is a wetland as defined by 
14 CCR Section 13577 because the area has hydric soils. 

Conclusion 

In June 1999, WRA conducted a wetland delineation of the Edgemar Road Parcel that was 
described in a March 2000 report. All three wetland criteria were found to be present in this 
area. Arroyo willow (F ACW) made up 100% of the dominant species present, demonstrating a 
preponderance ofhydrophytic vegetation. The soil was characterized as having low chroma 
colors and an aquic moisture regime (saturated and reduced soils) which are both demonstrative 
of hydric soils. Finally, wetland hydrology was apparent because the soil was covered with water 
and saturated in the upper 12 inches. Therefore, since wetland hydrology, wetland vegetation, 
and hydric soils were present, the Commission finds that this area is a wetland under CCR 
Section 13577 . 

Inapplicability of Exception for Agricultural Ponds and Reservoirs Contained in 14 CCR 
Section 13577 

As noted above, WRA found that all three wetland criteria are present at this area, but concluded 
that the area is not a wetland. In its analysis, WRA erroneously concludes that man-made 
features, even ifexhibiting wetland criteria, are exempt from the Section 13577(a) definition. 

The Section 13577(a) wetland definition contains only one exception for man-made features, 
specifically for "wetland habitat created by the presence of and associated with agricultural ponds 
and reservoirs" under certain conditions. The fact that certain areas exhibiting wetland features 
may be the result of man-made conditions is therefore not relevant in applying this definition 
unless these conditions relate to agricultural ponds and reservoirs. In concluding that the area 
along the Edgemar right-of-way does not constitute a wetland, WRA relies on Appendix D of the 
Commission's 1981 Statewide Interpretive Wetland Guidelines, which includes an exception for 
drainage ditches: 

For purposes of identifying wetlands using technical criteria contained in this 
guideline, one limited exception will be made. That is, drainage ditches as 
defined herein will not be considered wetlands under the Coastal Act. A drainage 
ditch shall be defined as a narrow (usually less than 5 feet wide), man-made non
tidal ditch excavated from dry land. 
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WRA states that since the area was once a drainage ditch, it falls within the 1981 Guidelines 
drainage ditch exception. However, the 1981 Guidelines were intended as guidance in applying • 
the policies of the Coastal Act prior to LCP certification. Coastal Act Section 30620(a)(3) 
provides: 

Interpretive guidelines designed to assist local governments, the commission, and 
persons subject to this chapter in determining how the policies of this division 
shall be applied in the coastal zone prior to the certification of/ocal coastal 
programs. However, the guidelines shall not supersede. enlarge. or diminish the 
powers or authority o(the commission or any other public agency. [Emphasis 
added.] 

Section 30620(a)(3) of the Coastal Act expressly states that the guidelines are designed to 
provide assistance in applying the policies of the Coastal Act prior to LCP certification. Section 
13577 of the Commission's regulations was enacted after the 1981 guidelines. For purposes of 
determining appeal jurisdiction over development approved by local governments under a 
certified LCP, the 1981 Guidelines accordingly do not supersede, enlarge or diminish the 
Commission's regulatory authority under the regulations, and in any case, are not applicable in 
evaluating the presence of wetlands under Section 13577(a). Section 13577(a) contains only one 
exception for man-made features related to agricultural ponds and reservoirs. To read an 
additional exception into the regulation would narrow the scope of the definition and contradict 
its plain wording. 

Notably, the applicant's biological consultant, while applying the 1981 Guidelines exception, 
himself acknowledges that the area through lack of maintenance and siltation no longer 
effectively functions as a drainage ditch. For example, as WRA notes in its March 19, 2002 
letter, "Vegetation and silt has [sic] accumulated in the ditch and its drainage has been impaired. 
Following storm events, water flows over the paved portion ofEdgemar Road towards the Bowl 
parcel downslope ofEdgemar Road." WRA further notes that the area they refer to as the 
drainage ditch area "receives water from areas upslope of Edgemar Road including runoff from 
storm drains along the Pacific Coast Highway" and notes observations of ponding on Edgemar 
Road from water overflowing from the blocked ditch. These observations indicate that, even if 
the area in question was originally excavated as a drainage ditch, long neglect has caused it to 
lose its function as such. Therefore, even if the 1981 Guidelines were applicable in evaluating 
the presence of wetlands under Section 13577(a) for purposes of determining appeal jurisdiction 
over development approved by local governments under a certified LCP, it is highly questionable 
whether as a factual matter the exception referenced in the Guidelines would apply to the area in 
question because through long lack of maintenance and siltation the area's function as a 
drainange ditch has been compromised. 

In correspondence to Commission staff, the applicant has also argued that the drainage ditch 
cannot qualify as a wetland under the holding of Beach Colony II v. California Coastal 
Commission, 151 Cal. App. 3d 1107 (1984). According to the applicant, this decision provides 
authority for the rule that wet areas that are the result of human activity or man-made structures 
do not qualify as wetlands under the Coastal Act. However, Beach Colony II addresses the 
relationship of the common law doctrine of avulsion to the Coastal Act and applies to the limited 
circumstance of land that becomes inundated as the result of a sudden, violent event. That 
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decision is not applicable to the conditions on this project site. While the wetland characteristics 
of certain portions of the project site, including the area characterized by WRA as a drainage 
ditch, may be the direct or indirect result of man-made activities, these conditions did not come 
about as the result of a sudden, violent event and do not come within the sole exception for 
agriculturally-related man-made features stated in Section 13577(a)(2). 

Therefore, as discussed above and based on the presence of all three wetland criteria in this 
location, the Commission finds that the area characterized by the applicant's biological 
consultant as a "drainage ditch" along the eastern edge of the Edgemar Road right-of-way is a 
wetland within the meaning of 14 CCR Section 13577 and is located within 100 feet ofthe 
approved development. 

(2) Topographic Depression on Parcel South ofEdgemar Road (Wetland Area 2) 

WRA's March 2000 wetland delineation of the Edgemar Road Parcel, located adjacent to the 
project site, indicates the presence of a second wetland area exhibiting all three wetland criteria 
located within 100 feet of the approved development (Exhibit 25). WRA's May 22, 2002 
comment letter on the DEIR argues that this area is man-made and has low biological value, but 
does not contradict the results of its earlier delineation (Exhibit 28). For the reasons discussed 
below, the Commission finds that this area is a wetland under 14 CCR Section 13577. 

According to information provided by WRA, this second wetland area lies within 100 feet of 
Edgemar Road, which will be repaired and reconstructed as part of the development approved by 
the City. The WRA May 22, 2002 letter attaches a figure showing the wetland area in relation to 
Edgemar Road and the graded portion of the site and acknowledges that a 100 foot distance, 
measured from the "center of this pit" (not the upland limit of wetland vegetation, the wetland 
boundary for purposes of 14 CCR Section 13577), intersects Edgemar Road (Exhibit 28). The 
applicant argued in comments on the DEIR that Edgemar Road, a public right-of-way which is to 
be graded and improved as part of the approved development, was not part of the project. 
However, the FEIR responded that the proposed improvements to Edgemar Road by any entity, 
public or private, came within the CEQA Guidelines' definition of "project" (FEIR, III-17). 
Since the CDP approved by the City encompasses the proposed repair and re-grading ofEdgemar 
Road, this work also forms part of the approved development for purposes of Coastal 
Commission review. Based on this information and the results ofWRA's March 2000 
delineation, the approved development is located within 100 feet ofthe boundaries of this 
wetland area. 

The wetland delineation prepared by WRA dated March 2000 for the "Edgemar Road Parcel," 
based on data collected on June 11, 1999, recorded field observations indicating this area is 
characterized by the presence of all three wetland criteria. 

Wetland hydrology 

The data sheet for Plot 1A attached to WRA's March 2000 delineation states that hydrologic 
indicators and algal mats are present, including sediment deposits as a primary indicator of 
wetland hydrology (Exhibit 25). Therefore, the Commission finds tha! the wetland hydrology 
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criterion is satisfied in Wetland Area 2 because the area exhibits primary indicators of wetland • 
hydrology. 

Wetland vegetation 

The data sheet for Plot IA attached to WRA's March 2000 delineation states that the "[s]ite is 
dominated by hydrophytic vegetation" and lists the dominant wetland plant species as Rumex 
crispus (F ACW-), Hordeum brachyantherum (F ACW), Juncus balticus (OBL) and Lotus 
comiculatus (F AC) (Exhibit 25). Therefore, the Commission finds that the Wetland Area 2 is a 
wetland as defined by 14 CCR Section 13577 because the area has a predominance of wetland 
vegetation. 

Hydric soils 

The data sheet for Plot 1A attached to WRA's March 2000 delineation states that hydric soil 
indicators are present in this area, including gleyed or low-chroma colors based on sampling of 
12-inch soil profiles (Exhibit 25). Therefore, the Commission finds that the Wetland Area 2 is a 
wetland as defined by 14 CCR Section 13577 because the area has hydric soils. 

The Army Corps determined that wetlands identified on the Edgemar parcel did not come under 
its jurisdiction because of their isolated nature (Exhibit 26). The fact that the Army Corps did 
not find wetlands on the project site that are subject to its jurisdiction under Section 404 of the 
Clean Water Act is not dispositive of the question, since the definition contained in 14 CCR • 
Section 13577 is broader than the Corps applicable Section 404 definition. The DEIR concluded 
based on the information in the wetland delineation that two, small areas south ofEdgemar Road 
"meet Corps wetland criteria and are thus considered wetlands under the City of Pacifica's [LCP] 
criteria" (DEIR, IV-B-2) and that these areas are "within 100 feet of the site" (DEIR, IV-B-13). 
After the applicant submitted "extensive correspondence" arguing that these wet areas did not 
qualify as LCP wetlands, the FEIR concluded specifically with respect to this wetland area that 
"[t]he City has not made a determination as to whether this wet area meets the jurisdictional 
definition of an LCP wetland and does not need to make such a determination for the EIR" 
because the area is upslope from the graded area of the project and would not be affected (FEIR, 
I-4) [emphasis added]. 

Conclusion 

WRA delineated this area as part of their June 1999 fieldwork. The depression at least 
periodically ponds water and all three wetland criteria are present. The dominant species present 
were meadow barley (F ACW), Baltic rush (OBL), bird-foot trefoil (F AC), and curly dock 
(FACW). Thus, there was a prevalence ofhydrophytic vegetation. The soils had low chroma 
coloration in association with abundant, distinct mottles (a redoximorphic feature), which 
satisfies the hydric soil criterion. Hydrology was demonstrated by the presence of sediment 
deposits, which indicates previous inundation. 

Because this area exhibits all3 wetland criteria as documented in WRA's March 2000 • 
delineation, the Commission finds that it qualifies as a wetland within the meaning of 14 CCR 
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Section 13577 and is located within 100 feet of the approved development and shown on the 
• attachment to WRA's May 22, 2002 comment letter. 

• 

(3) Ponded Area in Riparian Scrub Vegetation (Wetland Area 3) 

The April 1997 TRA initial biological survey concluded, without specifying its exact location, 
that central coast riparian scrub habitat, that "may be characterized as a wetland," covered 
approximately 1.1 acres ofthe site and adjoining parcel, and determined that wetland species 
including arroyo willow, twinberry, rushes, sedges, and English ivy were present along with at 
least "one small pool approximately 4 feet wide x 10 feet long x 1 foot deep" in the riparian 
scrub habitat. The TRA initial survey, while it did not include a scaled map showing the exact 
location of this area, described it as being located on the project site. The TRA initial survey 
recommended a wetland delineation to determine the presence of other wetland criteria (Exhibit 
18). WRA' s April 30, 1997 letter to the Syndicor Real Estate Group, documenting WRA' s April 
28, 1997 site visit also notes areas of central coast riparian scrub habitat on the site that "are 
dominated by wetland plants and therefore warrant a more in-depth inspection to determine the 
presence of the other two criteria [hydric soils and wetland hydrology] necessary for a federal 
jurisdictional wetland" and concludes that wetland hydrology may also be present on the site 
(Exhibit 19). WRA's August 1999 wetland delineation for the Pacifica Cove Parcel makes no 
mention of this area. 

WRA's December 27, 1999letter recognized one area dominated by arroyo willow and one area 
dominated by twinberry on the project site, but erroneously concluded that the site did not 
contain LCP wetlands because both of these species are classified as facultative (FAC) species, 
equally likely to occur in uplands and wetlands, and only secondary indicators of wetland 
hydrology and no hydric soils were present (Exhibit 22). In fact, arroyo willow is a facultative 
wet (F ACW) species, found 67% to 99% of the time in wetlands, and not a F AC species as stated 
by WRA. (Secondary indicators of wetland hydrology are not as significant an indication as 
primary indicators.) The Army Corps determined that no Corps jurisdictional wetlands were 
present on the project site (Exhibit 23). However, the fact that the Army Corps did not find 
wetlands on the project site that are subject to its jurisdiction under Section 404 ofthe Clean 
Water Act is not dispositive of the question, since the definition contained in 14 CCR Section 
13577 is broader than the Corps applicable Section 404 definition. 

TRA's January 24, 2000 peer review of the December 27, 1999 WRA LCP wetland delineation 
letter documents several discrepancies in WRA's application of the LCP definition. The peer 
review notes that WRA's LCP analysis ignores evidence of hydric soils found by the July 1999 
WRA delineation. The TRA peer review also observes that WRA's LCP analysis finds only the 
facultative species willow and twinberry to be dominant in areas on the site, where the July 1999 
WRA delineation had found several obligate and facultative plant species to be dominant. The 
Commission has been unable to obtain a copy of the referenced July 1999 WRA delineation as 
the applicant has refused to allow its wetland consultants to provide Commission staff with 
documentation and the City did not have a copy of this delineation (Exhibit 30). 

• Wetland hydrology 
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As noted above, TRA' s April 1997 initial biological survey recorded observations of at least • 
"one small pool approximately 4 feet wide x I 0 feet long x 1 foot deep" in the riparian scrub 
habitat on the project site, without specifying its exact location. The August 1999 WRA wetland 
delineation included no discussion of this area. The observations noted inTRA's initial survey 
indicate areas which were inundated or saturated for periods of long duration, which are primary 
indicators of wetland hydrology. Therefore, the Commission finds that the wetland hydrology 
criterion is satisfied in Wetland Area 3 because the area has primary indicators of wetland 
hydrology. 

Wetland vegetation 

TRA's April 1997 initial biological survey determined that wetland species including arroyo 
willow, twinberry, rushes, sedges, and English ivy were present in this area (Exhibit 18). In 
addition, WRA's April30, 1997letter to the Syndicor Real Estate Group, documenting WRA's 
April 28, 1997 site visit also notes areas of central coast riparian scrub habitat on the site that 
"are dominated by wetland plants ... " (Exhibit 19). The TRA January 24, 2000 peer review 
notes that WRA's December 27, 1999 LCP analysis found only the facultative species willow to 
be dominant in this area on the site, where the July 1999 WRA delineation had found several 
obligate and facultative plant species to be dominant. The Commission has been unable to 
obtain a copy of the referenced July 1999 WRA delineation.9 Based on the available evidence, 
the Commission finds that Wetland Area 3 is a wetland as defined by 14 CCR Section 13577 
because the area has a predominance of wetland vegetation. 

Hydric soils 

The TRA January 24, 2000 peer review makes reference to evidence of hydric soils found by the 
July 1999 WRA delineation. As noted, the Commission has been unable to obtain a copy of the 
referenced July 1999 WRA delineation, but assumes in the absence of any contradictory evidence 
that the reference is accurate. Because the applicant has refused to allow the Commission's 
Biologist to examine WRA's July 1999 Wetland Delineation and to visit the site, the 
Commission relies on the January 24, 2000 TRA Review. Therefore, the Commission finds that 
Wetland Area 3 is a wetland as defined by 14 CCR Section 13577 because available evidence 
indicates that the area meets the hydric soils criteria. 

Conclusion 

The available evidence indicates that portions of the riparian scrub habitat habitat on the site may 
qualify as wetlands under 14 CCR Section 13577 because of the presence of wetland vegetation 
and wetland hydrology and the likely presence ofhydric soils. As noted above, the fact that the 
Army Corps did not find wetlands on the project site that are subject to its jurisdiction under 
Section 404 of the Clean Water Act is not dispositive of the question, since the definition 
contained in14 CCR Section 13577 broader than is broader than the Corps' applicable Section 

• 

9 The applicant has refused to allow its wetland consultants to provide the Commission with copies of the July 1999 • 
delineation, and the City did not have a copy of this delineation in its files. The August 1999 delineation of the 
project site does not record any observations of obligate wetland species, and does not explain the reason for 
revisions deleting such observations contained in the earlier July 1999 delienation. 
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404 definition. Because the applicant has denied the Comission access to the project site, the 
Commission infers that evidence of Section 13577 wetlands may be present on the site because 
the applicant apparently believes a site visit would uncover evidence supporting the existing of 
the wetlands. In the absence of available information, the Coastal Act requires the Commission 
to act in a manner mostly strongly protective of coastal resources. 

The April 1997 TRA initial biological survey identified a wetland area in the stand of willows 
that extends from the southeastern portion of the Pacifica Cover parcel across Edgemar Road 
onto the eastern portion ofEdgemar property. The exact location was not specified and no map 
was provided in the report. This area meets at least two of the standard wetland criteria. Arroyo 
willow (F ACW) was the only dominant plant species. Thus, hydrophytes are predominant at the 
site. Associated species included twinberry (F AC), rushes and sedges (generally F ACW or 
OBL), and English ivy (not listed). Although the commission's Biologist has not been afforded 
the opportunity to review the supporting evidence, the only information available to the 
Commission at the time supports the determination that hydric soils are present at the area. A 
pond about 4ft x 10ft x 1-ft deep was present, which meets the hydrology criterion. The 
Commission finds that both a preponderance ofhydrophytic vegetation and wetland hydrology 
were present and that this area is a wetland under CCR Section 13577. Therefore, based on the 
available evidence, the Commission accordingly finds that central coast riparian scrub and 
willow habitat described in the April 1997 TRA initial biological survey, located on the project 
site, is a wetland within the meaning of 14 CCR Section 13577 and is located within 100 feet of 
the approved development. 

(4) Wetlands Area on the West Side ofthe Site (Wetland Area 4) 

WRA's August 1999 report based on data collected on June 11, 1999 identified a wetlands area 
on the west side of the site that met all three standard wetland criteria. The wetland delineator 
recorded the rpesence of oxidized rhizospheres and algal mats, which are demonstrative of 
wetland hydrology; the presence of low chroma colors associated with redoximorphic features 
and organic streaking, which are demonstrative ofhydric soils; and a single dominant plant, 
twinberry (F AC), which is demonstrative of a predominance ofhydrophytic vegetation. WRA's 
August 1999 wetland delineation of the Pacifica Cove parcel, based on a field information 
collected on June 11, 1999, identified a wetlands area on the west side of the site meeting all 
three ACOE jurisdictional criteria that "had two secondary hydrology indicators, oxidized root 
channels and algal mats" present, was "dominated by hydrophytic vegetation," particularly, 
twinberry (Lonicera invulcrata) (FAC), and "had hydric soils indicators present." 

However, when wetland delineators from the Army Corps of Engineers visited the site on 
November 29, 1999, they found no field evidence of any one of the standard wetland criteria. 
The Army Corps concluded, despite WRA' s initial observations indicating the presence of all 
three wetland indicators, that this area did not qualifY as wetland for purposes of Army Corps 
jurisdiction (Exhibit 23). To resolve this discrepancy, the Commission Biologist discussed the 
matter with Mr. Dan Martel, a senior delineator for the Corps who was present on the November 
site visit. Mr. Martel found that the solid colors were higher chroma that those characterisic of 
hydric soils and that redoximorphic features were not present. Similarly, he could find no 
evidence of the hydrology indicators that had previously been reported, despite the fact that algal 
mats are persistnet and relatively obvious features. Mr. Martel did find that twinberry was 
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present, but that the community character of the vegetation was upland, although small patches • 
may have been dominated by twinberry. The Commission Biologist concluded that the initial 
reporting of hydrology and hydric soil indicators was probably due to inexperience on the part of 
the delineator and was in error. Although small patches may be mostly twinberry, this indicator · 
species is in the frequency class "F AC," which means that it is expected to occur in uplands and 
wetlands with equal probability. Given the site characteristics described by Mr. Martel, the small 
depression appears to be "upland" and twinberry is apparently not acting as a hydrophyte in this 
situation. 

TRA's January 24, 2000 peer review of the December 27, 1999 WRA LCP wetland delineation 
letter, however, documents several discrepancies in WRA's application of the LCP definition. 
Although it accepts WRA' s premise that areas considered "drainage ditches" are not wetlands 
falling within ACOE's jurisdiction, the peer review notes that WRA's LCP analysis ignores the 
hydric soils found by the July 1999 WRA delineation. The TRA peer review also observes that 
WRA' s LCP analysis finds only the facultative species willow and twinberry to be dominant in 
areas on the site where the July 1999 WRA delineation had found several obligate and facultative 
plant species to be dominant. Without a site visit by Commission staff, the Commission cannot 
rule out the possibility that the area is a wetland both 14 CCR Section 13577 and the certified 
LCP. 

Wetland hydrology 

Field observations noted in the August 1999 WRA wetland delineation record the presence of 
secondary indicators of hydrology, including oxidized root channels in the upper 12 inches of 
soil. As discussed above, the Commission biologist's conversations with the Army Corps 
wetland specialist who visited the site call these observations into question. 

Wetland vegetation 
,.1. 

Field observations recorded in the August 1999 WRA wetland delineation indicate a 
predominance ofhydrophytic vegetation, specifically, twinberry (Lonicera invu/crata) (FAC) 
(Plot 1A). 

The TRA January 24, 2000 peer review notes that WRA's December 27, 1999 LCP analysis 
found only the facultative species twinberry to be dominant in areas on the site, where the July 
1999 WRA delineation had found several obligate and facultative plant species to be dominant. 
The Commission has been unable to obtain a copy ofthe referenced July 1999 WRA delineation 
to explain this inconsistency. Without the July 1999 WRA delineation, the Commission is 
unable to verify these conclusions. 

Hydric soils 

Field observations recorded in the August 1999 WRA wetland delineation state the presence of 

• 

hydric soil indicators, including gleyed or low chroma colors, organic streaking in sandy soils, • 
and common, faint mottles in 12-inch soil profiles (Plot 1A). As discussed above, the 
Commission biologist's conversations with the Army Corps wetland specialist who visited the 
site call these observations into question. 
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• Conclusion 

• 

• 

As noted, the applicant has denied Commission staff the opportunity to visit the site. A site visit 
by the Commission Biologist would be desirable to resolve inconsistencies in the evidence 
contained in the file documents and independently confirm the wetland status of this area under 
the applicable 14 CCR Section 13577 and LCP wetland definitions. 

3.5 Location Within 300 Feet of the Top of a Coastal Bluff 

Coastal Commission staff originally informed the City and the applicant that the City's action 
might be appealable to the Commission under Coastal Act Section 30603(a) on the separate 
ground that the development approved by the local government was located within 300 feet of 
the top of a seaward facing coastal bluff. Further evaluation of the site in light of the applicable 
regulations indicates that the development approved by the local government does not appear to 
be located within 300 feet of a coastal bluff, as defined in the Commission regulations. 

Section 13577(h) defines "coastal bluff' as follows: 

(1) those bluffs, the toe ofwhich is now or was historically (generally within the 
last 200 years) subject to marine erosion; and 

(2) those bluffs, the toe of which is not now or was not historically subject to 
marine erosion, but the toe of which lies within an area otherwise identified in 
Public Resources Code Section 30603(a)(l) or (a)(2). 

"Bluff line or edge" is defined by the same provision as follows: 

[T} he upper termination of a bluff, cliff, or seacliff. In cases where the top edge 
of the cliff is rounded away from the face of the cliff as a result of erosional 
processes related to the presence of the steep cliff face, the bluff line or edge shall 
be defined as that point nearest the cliff beyond which the downward gradient of 
the surface increases more or less continuously until it reaches the general 
gradient of the cliff In a case where there is a step/ike feature at the top of the 
cliff face, the landward edge of the topmost riser shall be taken to be the cliff 
edge. The termini of the bluff line, or edge along the seaward face of the bluff, 
shall be defined as a point reached by bisecting the angle formed by a line 
coinciding with the general trend of the bluff line along the seaward face of the 
bluff, and a line coinciding with the general trend of the bluff line along the 
inland facing portion of the bluff Five hundred feet shall be the minimum length 
of bluff line or edge to be used in making these determinations. 

At the southern end of the bluff area west of Palmetto Avenue in the vicinity of the project site, 
there is a deep, vegetated gully that extends inland from the bluff at roughly a right angle to the 
general trend ofthe bluff line along the seaward face of the bluff. Applying the definition of 
"bluffline or edge" stated in Section 13577(h), the point reached by the angle bisecting the line 
coinciding with the general trend of the bluff line along the seaward face of the bluff and a line 
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coinciding with the general trend of the bluff line along the gully would lie roughly along the 
general trend of the bluffline and greater than 300 feet from the project. For this reason, the 
City's action does not appear to be independently appealable on this ground. 

3.6 Conclusion 

Based on the information available, the Commission finds that the development approved by the 
City under CDP-203-01 is located within 100 feet ofwetlands as defined in 14 CCR Section 
13577 and therefore that such development is appealable to the Commission under Section 
30603(a). 

EXHIBITS 

1. Regional Location Map 

2. Site Map 

3. City of Pacifica Notice of Final Local Action on CDP-203-01 
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Pacifica Bowl Development Environmental Impact Report- Project Description 

Figure 11-1 Site Location 
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Pacifica Bowl Development Environmental Impact Report- Project Description 

Figure 11-2 Site Plan 
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Figure 11-3 Grading Plan 
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Figure 11-4 
Aerial Photo of the Site 
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CITY HALL • 170 Santa Maria Avenue • Pacifica, California 94044-2506 
.. 

Telephone (650) 738-7300 • Fax (650) 359-6038 
www.ci.pacifica.ca.us 

NOTICE OF FINAL LOCAL ACTION 

~~c~l\~ 
~!~~~:s~=~~~mmission AUG 2 1 'E:Q 
45 Fremont Street, Suite 2000 CQ C4LJA 

2002 
San Francisco, CA 94105-2219 t4S7AL c8RNJA. 

'MMISSJoN 

August19,2002 

I VIA CERTIFIED MAIL 

RE: COASTAL DEVELOPMENT PERMIT# (CDP-203-01) 
Construction of 43 Residential Units, 4000 Block of Palmetto Avenue, Pacifica (APN: 009-402-250, 
&-260} 

Pursuant to Coastal Act Section 30603(d), Coastal Commission Regulations Section 13571, and Pacifica Zoning 
Code Section 9-4.4304(n}, this notice will serve to confirm that the City of Pacifica approved the above-referenced 
Coastal Development Permit, and to furnish the following additional information: 

APPLICANT NAME/ADDRESS: North Pacifica, LLC, 6114 La Salle Avenue, Suite 207, Oakland, CA 94611 

PROJECT DESCRIPTION: Development of a vacant 4.2 acre site with 43 residential units. The project will consist of 

• 

19 single-family detached homes and 24 townhouses. • 

DECISION: The subject permit was approved by the City Council on appeal, on August 12, 2002,based on the 
required findings contained and adopted in the July 15, 2002 Planning Commission staff report (attached). 

APPEAL PROCEDURES: The appeals process may involve the following: 
LocAL 0 The local appeal period ended on · , and no appeal was filed; or, 

IErihe permit was appealed to and decided by the City Council, exhausting the local appeals process. 
srATE 0 The project IS within the Appeals Zone and the permit IS appealable to the State of California Coastal 

Commission if the appeal is made in writing to the Coastal Commission within 10 working days from 
the next business day following the date of receipt of this notice by the Executive Director of the 
Commission. For additional information, contact the California Coastal Commission @ 45 Fremont 
Suite 2000, San Francisco, CA 94105-2219 (415) 904-5260; or, 

~The project is NOT in the Appeals Zone and the permit is NOT appealable to the Coastal Commission. 

Additional information may be obtained by contacting the Pacifica Planning Department at 1800 Francisco Boulevard, 
Pacifica, {650) 73S. 7341. 

Michael Crabtree 
City Planner 

EXHIBIT 3 
2-02-2-EDD (Pacific Bowl} 

City of Pacifica 
Notice of Final Action 

on CDP-203-0 1 

Attachments: 0 Letter of Approval with conditions ei"tatr Re;ort(s) 

Path of Portola 1769 • San Francisco Bay Discovery Site 

0 Printed on Recycled Paper 

ModelfJoc/CoasltA 
• 



§TATE OF CALIFORNIA-THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR 

CALIFORNIA COASTAL COMMISSION EXHIBIT 4 
2-02-2-EDD (Pacific Bowl) 

Letter from Peter Imhof 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105·2219 
VOICE AND TDD (415) 904· 5200 
FAX ( 415) 904· 5400 to Michael Crabtree, City of Pacifica, 

dated Aug. 23,2002 • 

• 

Michael Crabtree 
Director 
Planning Department 
City of Pacifica 
170 Santa Maria A venue 
Pacifica, CA 94044 

RE: Defective Local Government Notice, CDP-203-01 
Pacifica Bowl Residential Development 
4000 Palmetto A venue (APN 009-402-250 and -260) 

Dear Mr. Crabtree: 

August 23, 2002 

On August 21, 2002, we received the City's Notice of Final Local Action, dated August 19, 2002 
concerning the referenced coastal development permit (the ''Notice"). The Notice does not 
comply with Section 13571 of the Commission regulations or the corresponding provisions of 
Section 9-4.4304(n) of the City's Zoning Code, which has been certified as part of the City's 
Local Coastal Program ("LCP"). The Notice is deficient in that it incorrectly states that the 
project is not appealable to the Coastal Commission.1 Based on the information contained and 
referenced in the Notice and the Environmental Impact Report ("EIR") for this project, the 
Executive Director has determined that the project falls within the Coastal Commission's 
appellate jurisdiction pursuant to Section 30603 of the Coastal Act. In conformity with Sections 
13569, 13570 and 13571 of the Commission regulations and Pacifica Zoning Code Sections 9-
4.4304(n) and 9-4.4305(c), the City should accordingly issue a corrected Notice of Final Local 
Action indicating that the permit is appealable. Pursuant to Section 13572 of the Commission 
regulations and Pacifica Zoning Code Section 9-4.4304(1), CDP-203-01 will remain suspended 
and will not become final until a corrected notice has been issued and the appeal period to the 
Commission has run. 

Coastal Commission Appellate Jurisdiction 

Section 30603 of the Coastal Act lists the types of local actions that are appealable to the 
Commission. These local actions include: 

1 We note that we never received an Initial Notice from the City in connection with the referenced permit 
designating this project as either appealable or non-appealable, as required by Sections 13565 and 13568 of the 

.Commission regulations and Pacifica Zoning Code Section 9-4.4304(g). 



Defective Local Governme1h Notice, CDP-203-01 
Pacifica Bowl Residential Development · 
August 23, 2002 

(1) Developments approved by the local government between the sea and the first 
public road paralleling the sea or within 300 feet of the inland extent of any 
beach or of the mean high tide line of the sea where there is no beach, 
whichever is the greater distance. 

(2) Developments approved by the local government not included within 
paragraph (1) that are located on tidelands, submerged lands, public trust 
lands, within 100 feet of any wetland, estuary, or stream, or within 300 feet of 
the top of the seaward face of any coastal bluff 

For purposes of Commission appeal jurisdiction, Section 13577(a)(l) of the Commission 
regulations defines ''wetland" as follows: 

Wetland shall be defined as land where the water table is at, near, or above the 
land surface long enough to promote the formation of hydric soils or to support the 
growth of hydrophytes, and shall also include those types of wetlands where 
vegetation is lacking and soil is poorly developed or absent as a result of frequent 
and drastic fluctuations of surface water levels, wave action, water flow, turbidity 
or high concentrations of salts or other substqnces in the substrate. Such wetlands 
can be recognized by the presence of surface water or saturated substrate at some 
time during each year and their location within, or adjacent to, vegetated wetlands 
or deep-water habitats. For purposes of this section, the upland limit of a wetland 
shall be defined as: 
(A) the boundary between land with predominantly hydrophytic cover and land 
with predominantly mesophytic or xerophytic cover; 
(B) the boundary between soil that is predominantly hydric and soil that is 
predominantly nonhydric; or 
(C) in the case of wetlands without vegetation or soils, the boundary between land 
that isflooded or saturated at some time during years of normal precipitation, and 
land that is not. 

Section 13 577 sets the boundary for Coastal Commission appeal jurisdiction, as 100 feet from the 
upland limit of any wetland meeting this definition. 

Section 13577(h) defines "coastal bluff" as follows: 

(1) those bluffs, the toe ofwhich is now or was historically (generally within the 
last 200 years) subject to marine erosion; and 

(2) those bluffs, the toe of which is not now or was not historically subject to 
marine erosion, but the toe of which lies within an area otherwise identified in 
Public Resources Code Section 30603(a)(J) or (a)(2). 

"Bluff line or edge" is defined by the same provision as follows: 
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Defective Local Govemmen otice, CDP-203-01 
Pacifica Bowl Residential Development 
August 23, 2002 

[T]he upper termination of a bluff, cliff, or seacliff. In cases where the top edge of 
the cliff is rounded away from the face of the cliff as a result of erosional 
processes related to the presence of the steep cliff face, the bluff line or edge shall 
be defined as that point nearest the cliff beyond which the downward gradient of 
the surface increases more or less continuously until it reaches the general 
gradient of the cliff. In a case where there is a step/ike feature at the top of the 
cliff face, the landward edge of the topmost riser shall be taken to be the cliff 
edge. The termini of the bluffline, or edge along the seaward face of the bluff, 
shall be defined as a point reached by bisecting the angle formed by a line 
coinciding with the general trend of the bluff line along the seaward face of the 
bluff, and a line coinciding with the general trend ofthe bluffline along the 
inland facing portion of the bluff Five hundred feet shall be the minimum length 
of bluff line or edge to be used in making these determinations. 

Approved Project 

The approved project consists of a subdivision and development of 43 residential units, 
including 19 single-family detached homes and 24 townhouses, an interior driveway and 
road network, necessary infrastructure and a private park/open space area on 4.2 acres of 
land at the 4000 block of Palmetto A venue in Pacifica. The project would involve 

·grading of approximately 5.8 acres of the site, including 36,000 cubic yards each of cut 
and fill. The project is located in the City of Pacifica north of Highway 1, east of 
Palmetto Avenue and west of the Pacific Point housing site. In its present condition, the 
project site is vegetated with a mix of native coastal and invasive non-native species. 
There are five, mature Monterey cypress trees on the site. 

Discussion 

Based on review of the approved permit, the City's findings of approval, and the 
materials previously circulated in connection with the certification of the EIR, the 
Executive Director has determined that the City's approval includes development that is 
located within 1 00 feet of a wetland, as that term is defined in the Commission 
regulations for purposes of identifying the Commission's appellate jurisdiction. In 
addition, as discussed below, the City's approval may also be appealable because it 
includes development less than 300 feet from the top of the seaward face of the coastal 
bluff west ofPalmetto Avenue. 

(a) Within 100 feet of Wetlands 

In its present condition, the project site is vegetated with a mix of native coastal and 
invasive non-native species. According to wetland studies of the site to date, several 
areas on the site are dominated by wetland vegetation and show evidence of other 
wetland indicators. In addition, these studies indicate the existence of a drainage ditch 
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August 23, 2002 

along Edgmar Road and a small, excavated area south ofEdgmar Road, within 100 feet 
of the project area, which are dominated by wetland vegetation. 

Several studies have addressed the presence of wetlands on the project site. Thomas Reid 
Associates ("TRA") prepared an initial biological survey of the site in April 1997, which 
identified a potential wetland and recommended a wetland delineation. Wetland 
Research Associates ("WRA") conducted a field study in June 1999 and also identified 
an area of potential Army Corps of Engineers ("ACOE") jurisdictional wetland on the 
site. Review by ACOE included a site visit in November 1999 and a determination that 
no ACOE jurisdictional wetlands were present on the site. WRA prepared a wetland 
delineation dated March 2000, however, which recorded sample locations dominated by 
wetland vegetation and also characterized by hydric soils and wetland hydrology. A 
WRA letter to the Syndic or Real Estate Group, dated April 30, 1997, also notes the 
presence on the site of central coast riparian scrub habitat and arroyo willow habitat 
dominated by wetland vegetation. In subsequent correspondence, notably letters to the 
City dated March 19, 2002 and May 22, 2002, WRA concluded that no wetlands, as 
defined under either the Clean Water Act or the LCP, existed ''within the proposed 
grading footprint of the project," and further concluded that the drainage ditch along 
Edgemar Road "is exempt from jurisdiction as a wetland under Statewide Interpretive 
Guidelines" because it is a drainage ditch. 

The City Council's permit approval fmdings, which, according to the Notice, are 
contained in the Planning Commission's July 15,2002 staff report, include generalized 
findings that the proposed project conforms to the LCP and will not have significant 
adverse effects on coastal resources. No specific fmding, however, was made with 
respect to the presence of wetlands on or near the site. · 

Under the wetland definition contained in 14 CCR Section 13577, the defmition for 
purposes of determining Coastal Commission appeal jurisdiction, wetlands are defined as 
"land where the water table is at, near, or above the land surface long enough to promote 
the formation of hydric soils or to support the growth of hydrophytes ... " Available 
information, including the March 2000 WRA wetland delineation and the various WRA 
correspondence, indicate that areas within 1 00 feet of the approved development meet 
these criteria. Based on this information, Commission staff concludes that the project lies 
within the Commission's appeal jurisdiction. We note that the Section 13577wetland 
defmition contains only one exception for man-made features, specifically for "wetland 
habitat created by the presence of and associated with agricultural ponds and reservoirs" 
under certain conditions. The fact that certain areas exhibiting wetland features may be 
the result of man-made conditions is not otherwise relevant in applying this definition. 

(b) Within 300 feet of the Seaward Face of a Coastal Bluff 

The City's approval may also be appealable under Section 30603 of the Coastal Act because it· 
includes development less than 300 feet from.the top of the seaward face of the bluffs west of 
Palmetto Avenue. Although the Commission's post-certification maps demark the area west of 
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Defective Local Government 1~otice, CDP-203-01 
Pacifica Bowl Residential Development 
August 23, 2002 

Palmetto Avenue in the vicinity of the project site as 300 feet from the bluff top, the maps 
document the location of the bluff top at the time of map certification. Recent aerial photographs 
of the area show eroded gullies and evidence of bluff erosion which appear to bring the bluff top 
within 300 feet of the project at some locations. Neither the City Council's permit approval 
findings nor the project EIR address the distance of the project from the bluff top~~ To the extent 
the project is less than 300 feet from the bluff top, the project also comes within the area of 
Commission appellate jurisdiction on this ground. 

Determination of Appeal Jurisdiction 

Section 13569 of the Commission regulations provides for Commission review oflocal 
government determinations of permit appealability. Ifthe Citydisagrees with the Executive 
Director's determination that the project comes within the Commission's appellate jurisdiction 
pursuant to Section 30603, a Commission hearing will be scheduled in accordance with Section 
13569( d) to resolve the disagreement. 

Please contact me at 415-904-5268 if you have any questions concerning this letter. 

cc: North Pacifica LLC 
6114 La Salle Avenue, Suite 207 
Oakland, CA 94611 
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NORTH .PACIFICA LLC 
6114 La Salle Avenue, Suite 207, 

·Oakland, CA 94611 
(510) 655 .. 5780 FAX (510) 654-8957 

BYFAXANDU.S. MAIL 

California Coastal Commission 
45 Fremont, Suite 2000, 
San Francisco. CA 94105·2219 

September 9, 2002 

Att'n: Mr. Peter T. Imhof: Coastal Planner, 
North Central Coast District 

EXHIBIT 5 
2-02-2-EDD (Pacific Bowl) 

Letter from Keith Fromm, North 
Pacifica, LLC to Peter Imhof, 

dated September 9, 2002 

!, 

R.e: Coastal Develo:gment fer;mit for Develsmment at4000 Pfllmetto Avenue (r~ 
"Property'' gr ''PrQject") 

,, 

Gentlemen: 

This letter is in response to your letter dated Augli.St23;. 2002 to the City of Pacifica. (~e 
~'Commission Letter" herein). The purpose of this response letter is to attempt to persuade the 
Commission that the City ofPacifica's NotiQC o£Fioa1Acti.on dated August 19,2002 
(sometimes hereinafter referred to as the .. No'tWe") was, indeed, valid. 

Summazy of Commission Letter, 

The Commission Letter alleges that: . 

1. The City~s Notice dated August 19,2002 delivered to theCOa.stal Commission in 
respect to this project, on August 21,2002, was "defWienf' and "'defective". 

2. The commencement of the ten (10) day period set forth in Public Resourcea Code 
Section 30603(cY for filing an appeal has been deemed by the. Executive Director of the Coastal 

1Public Resources Code Section 30603(c) states: ":A_ny actton.des.crlbed tn subdivision (a) 
•hall become final at the close of business on the 1 Otkwork:tng day from the date of receipt by 
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he commission of the notice of the local govemmentsjl1wl action:, unless aJ'l appeal ts submitted • 
tJithin that time." 
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Commission to "remain suspended and will not become final" tor an indefinite period, until a 
··con'ectecf• Notice of Final Action has been issued by the City. 

3. The Coastal Commission's executive director has .. determined", contrarv to the 
findinss of the Citr which were based on substantial evidence comprisins manx publid:hearins;s. 
dQ~~ns Qf wimesses, all the eyidence conmined in Ihe 3£jminimatiye record for this pr6jeQt, the 
unanimous conclusions of two expert biolosisrs and the conclusions of the certified Final 
Envi[Qnmeutal Impact R~pQrt. that, notwithstanding all such evidence to the contrary, there are 
wetlands within 100' of the project and the project is within 300' ofthe seaward face of the 
coastal bluff west of Palmetto Avenue, and, that, therefore, the project is within the Coastal 
Commission Appeals Zone. 

The claimed invalidity of the Notice is not based on an allegation by the Coastal 
Commission that it is not an accurate "notification of its [the City's] final action" on the coastal 
development permit, as is prescribed under Public Resources Code Section 30603(d), nor that it 
was not delivered by certified mail within the sta1lltorily prescribed time period, nor even that it 
does not include all the information prescribed in the Coastal Commission's own regu~ation 14 
CCR 1357l\ i.e. the conditions of approval, written findings and the procedures for appeal of 
the local decision to the Coastal Commission, all of which were, indeed, included in ilie- notice, 
nor that it does not include each of the items set forth in Pacifica Municipal Code Section 9-
4.4304(n), (which, as the Commission Letter pointed out, has been certitied as part of the City's 
Local Coastal Program) which is the same as 14 CCR 13571, except that it only requires 

appeal of the action to the California Coastal Commission i(the development is 
" 

Rather, such claimed inv:JJ.idity is bas:d upon, essentinlly. a difference of opinion 
between the Executive Director of the Coastal Commissicn and the Planning Commist;ion and. 
City Council of Pacifica as to what quasi-judicial conclusions should have been drawn by the 
City in its August 12. 2002 public hearing from evidence in the administrative record regarding 
the existence or non-existence of wetl.ands and the distance of the project from the top~of the 
seaward face of a coastal bluff. 

Summary of Responses. 

,, .. , 

1. The Notice afFinal Action is valid. It complies with all statutozy requirements and is 
an accurate notification of the final local action taken by the City. 

2. The City and not the Ex:ecutive Director or Sta.ti of the Coastal Commission is the 
administrative body which has the sole authority to determine whether or not the City's 
approval of the Coastal Development Pezmit is a.ppe~lable r.o the Coastal Commission. 

2 14 CCR 13571 (i.e. Such notic~shall include congitions of.,.!P.oroval and written finJi..inS§ 
and the procedures tbr appeal oftbe local decision to th.~ Co~<rtal Commission.:, 

• 
2 
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3. The purpose of the Notice was achieved irrespective of the Executive Director's view 
of its validity. · ·· 

4. Coastal Commission Regu.la.tionl4 CCR §13572 is inapplicable to the facts at hand. 
14 CCR §13572 is invalid to the extent that it seeks to amend Public Resources Code 
Section 30603( c) or extend a statutory limitation period. 

5. Failure or refusal to comply with ma.ndatory stallltory provisions by delaying or 
intertering with the effectiveness of the Coastal Development Permit will subject the 
Coastal Commission to liability not excused by Laudgate. 

*** 

1. The NotiQe ofFipal Asttion is Vaijd. It Complies With All Statutozy Re®irements and Is An 
Accurate Notification of the Final Local Action Taken lh: the Cjty. · 

A Distinction Between V aliditv ofNotice and Agreement with Decision Reported in 
Notice. The Commission Letter seeks here to shoot the messenger, because the Ex:ec·utive 
Director does not agree with the message. There is a legal distinction between (a) whether or not 
a notic~ is invalid. and. (b) whether or not one disagrees with the QOnclusions which were 
accurately reported in a valid notice. 
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The Notice of Final Action is a document which simply gives notice of an historical • 
event which has already taken place in the past. In this case, the Notice, dated August 19,2002, 
gave an accurate notification that the City Council of the City of Pacifica. on August 12, 2002, 
made an administrative and quasi-judicial decision. based on findings contained and adopted in a 
July 15, 2002 Planning Commission Staff Report, that the Coastal Development Permit was 
approved (and that the project was not within 1 00' of wetlands nor 300' of a coastaJ. bluft), and 
was not within the Coastal Commission Appeals Zone. Delivery to the Coastal Commission of 
the Notice is not a legally cognizable opportunity fur the Executive Director of the Coastal 
Commission to insist on a. revision of history by substituting .in.the Notice the opinion of the . 
Executive Director as to, substantively. what the City should have decided. rather than what the 
City actually did decide. 

The Notice of such decision could only be "deficient'' or ''defective" if (a) it was not 
delivered in the time period and :manner prescribed by law, (b) failed to report such decision 
accurately, or, possibly. (c) failed to include all of the necessary informational items or materials 
required by law. It cannot be considered "deficient", "defective" or "invalid", however, simply 
because someone, including the Executive Director of the Coastal Commission, disamees with 
the conclusions which were accurately reported in the Notice and which had already taken place, 
in a legally conducted public hearing, before a duly authorized quasi-judicial agency, prior to the 
preparation of the Notice. 
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The Notice afFinal Action is akin to a tronscript of a witl:less' testimony or a oonformed 
opy of a recorded document. The transcript or conformed copy may state an its face~ "This is a 

true and correct recol'd" of a certain witness' testimony on a certain date, or, "This is a true and 
correct copy of the original" of a certain document which was recorded in the public records. 
Neither the transcript nor the conformed copy is "deficient" or invalid because someone believes 
that, when the wimess testified. he was lying or mistaken. or the original document, accurately 
depicted in a confonned copy, should never have been recorded. Neither, therefore, is the 
Notice afFinal Action. "defective" simply because the Executive Director of the Coastal 
Commission disagrees with the determinations reached by the City Council on August 12, 2002. 
which were faithfully and accurately reported in the Notice of Final Action, on August 19, 2002. 

B. Th~ Notif_e.9(fi.nal.,A~.:tion Js. Valid ~~9.~luse it k!?t11.P.l.iegjn Ever')' E.~soect~ With th~ 
Legal Reauirements tor Such.Notice. · · : ...._......, _ _.. T,. __,.~,.._- I 

It is without controversy that the Notice of Final Action complied with the stated 
requirements of Public Resources Code Section 30603( d) as an ~,ccurate notification of the 
City's final action. The City's final action was an approval of the Coastal Development permit 
and that is what the Notice accurately reported. Likewise, the Notice set tbrth each and every 
item required under 14 CCR §13571 i.e. the conditions of approval, the written findings ofth.e 
City of Pacifica and the procedures for appeal of the local decision to the Coastal Commission. 
In this regard, the Notice set forth: "Appeal Procedures: The appeals process may involve the 
jollowing: .. and then accurately reported the City's official determination that "the project is 

.Tin the Appeals Zone and the penni/ is NOT appealable to dze Coastal Commission. " 

Since the City lawfully exercised its statutorily conierred quasi-judicial discretion and 
determined the project was not in the Coastal Commission appeals zane. it was not ne9essary. 
under the PacitJ.ca Municipal Code Section 9-4.4304(n), (which. as the Commission Letter 
pointed out "has been certified as part of the City's Local Coastal Program'~), to set forth 
procedures tor appeal of the City's decision to the Coastal Commission. But the notice actually 
did set forth such procedures anyway. On its face, the Notice indicated what the appeal 
procedure would be if the project were in the Coastal Commission appeals zone and indicated 
that such an appeal <~is made in writing to the Coastal Commission within 10 working days from 
the next business day following the date of receipt of this notice by the Executive Director of the 
Commission. For additional infonnation, contact the California Coastal Commission @45 
Fremont, Suite 2000, San Francisco, CA 94105-2219, (415)904-5290". 

Thus, contrary, to the Commission Letter's assertion, the Notice does indeed comply, in 
every detail. with Section 13571 of the Commission regulations. as well as Public Res'6urces 
Code Section 30603( d) and Pacifica Municipal Code Section 9-4.4304(n). 1 

In essence. in stating that ''the City should accordingly issue a corrected Notice of Final 
Local Action indicating that the permit is appealable". the Commission Letter urges the City to 
falsify and misrepresent, in the Notice, the actual findings that the City adopted in its public rs• on August 12, 2002, July 15, 2002 ami June 17, 2002, by preparing a new "corrected" 
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notice, which substitutes theretbr. a conclusion which the City expressly and intentionally did 
not find, i.e. that "the permit is appealable." 

Indeed, considering the converse, ifthe City were to accede to the Executive Director's 
demand to issue a second Notice that stat:ed that the City of Pacifica. had determined that the 
project was in the Appeals Zone when, in fact, the record is absolutely clear that the City decided 
otherwise, then tbat Notice would be invalid. becam~e it would be an inaccurate notice of the 
City's action and a misrepresentation of its findings. Thus~·ifthe Executive Director's reasoning 
were to be accepted, the first notice would be ineffective because the Executive Director 
disagreed with its contents and the second notice would be vulnerable to a claim that it was 
ineffective because it misstated what transpired in the August 12. 2002 meeting. Thu~~ under 
such a scenario, depending upon who seeks to challenge the Notice, the statutory ten (lO)day 
period would never begin to run, the approvo.l of the CoastAl Development Permit would never 
become final and the legislative intent of Public Resources Code Section 30603(c) would be 
defeated. 

2. The City and Not the ~tive Director or Staff of the Coa~ Commission l§ the 
Administrative Agency Which Ha§ the Sole Authority to Petenn~ Whether 9r Not the Citv' s .. 
Approval ofthe C9a.s.taJ Qeveloomen.t Eermit is AnJ2.enlahl~to..:llie .. f;.Pastal.Commission... 

The Commission Letter further states that unless and until the City prepares such a 
~·corrected" Notice which misrepresents the City's actual findings but satisfies the Executive 
Director's opinion as to what "should have been" (but were not), the findings of thosc~public 
hearings, such Notice will never be recognized by the Coastal Commission to have validly 
satisfied Commission Regulation Section 13572 and Pacifica Zoning Code Section 9-4.4304.(1) 
and1 be valid and not defective, and "CDP .. 203..0 1 will remain suspended and will not become 
final ... '' 

The Commission Letter indicates .. the Executive Director has determined that the City's 
approval includes development that is located within 100' feet of a wetland", the "Commission 
staff concludes that the project lies within the Commission's appeal jurisdiction" and ·~e 
Executive Director has determined that the project fa.lls within the Coa,stal Commission's 
appellate jurisdiction pursuant to Section 30603 of the Co.."!.stal Act." Bnt all of such 
.. determinations" are iu direct conilict with the duly authorized qu.gs.\ ... judici:al dt:rerminations 
made by the City in resper.;t to those two issues. ~ 

The Commission Letter has cited no legal authority which permits the statutorlly 
authorized and publicly noticed quasi-judicial determinations of the City ofPacifica., to be 
:>verruled by either the Staff or the Executive Director of the Coastal Commission, much less, 
fu'ough ex parte, in camera, non-noticed, private deliberations for which no judicially 
:eviewable record has been prepared of the proceedings and the evidence considered therein. 
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~ lf any Commission Staff member or the Executive Director had the power to simply pick 
~choose from a City only those determinations regarding appealability with which the Coastal 

Commission staff or executive director agreed. there would be no purpose in the City ever 
making such a determination and including notice of it in the Notice of Final Local Action. The 
decision would simply be left for the Coastal Commission staff or executive director to make 
and report after Notice of the Final Local Action had been received3

• To the contrary however, 
the Commission's jurisdiction to review the City's decision is limited by the appeals procedure 
set forth in the California Public Resources Code. 

A determination by the Executive Director of the Coastal Commission that the Notice is 
defective or that the permit is suspended until a revised Notice is delivered has no force oflaw. 
The validity of the Notice is determined by whether or not it acruallv complies with the starute, 
not whether or not the Executive Director thinks it does. The question of whether or not a 
Notice of Final Local Action complies with the legal requirements of Public Resources Code 
Section 30603(d), 14 CCR 13571 and Municipal Code Section 9-4.4304(n) is a question oflaw, 
which, if in dispute, is to be determined by a Court and not the Staff or Executive Director of the 
Coastal Commission. 4 

3As general rules of statutory interpretation. in determining legislative intent ". ; . a court 
~st look :first to the words of the stalllte themselves, giving to the language its usua11 ordinary 
~port and according significance, if possible, to every word, phrase and sentence in pursuance 

ofthe legislative purpose. A construction making some words surplusage is to be avoided. The 
words of the statute must be construed in context, keeping in mind the stallltory purpose, and 
statutes or statutozy sections relating to the same subject must be harmonized, both internally and 
with each other, to the extent possible. [Citations.] Where uncertainty exists consideration should 
be given to the consequences that will flow from a particular interpretation. [Citation.]" (Dyna· 
Med, Inc. v. Fair Employment& Housing Com., supra, 43 Cal.3d at pp.1386-1387.) [**17] 
Statutes should be given "a reasonable and commonsense intemretation consistent with the 
apparent legislative purpose and intent 'and which. when a12plied. will result in wise 12.olicy rather 
than mischief or absurdity.' [Citation.]" ( Id. at p. 1392.) . 

4 ln reviewing administrative regulations and their authorizing statute, "the courts are the 
ultimate arbiters of the construction of a stalllte," not the administrative agency. ( California 
Assn. of Psychology Providers v.!Wlk (1990) 51 Cal.3d 1, 11 [270 Cal.Rptr. 796, 793 P.2d 
2].)"0f course, the interpretation of statutes is a matter oflaw, and this court is not bound by the 
trial court's interpretation of the sections. (Cf. Estate of Dodge (1971) 6 Cal.3d 311, 318 [98 
Cal.Rptr. 801, 491 P.2d 385].) "[w]hile the construction of a statute by officials charged with its 
administration ... is entit!~d to great weight, nevertheless, '[w ]hatevf:r the force of 
administrative const1uction ... final responsibility for the interpretation of the law rests with the 
courts.' Morris v. Williams (1967) 67 Cal.2d 733 [63 Cal.Rptr. 6891 • 

• 
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A. The Ci~ Has The Le~l Aijthotfu and Riscretiou to Make A Findins Reijarding 
Whether The Project is Within the Qoas;W CQmmission .ftpJ2egls ?:cme. 

The Coastal Act provides that once a local government has adopted a loc~ coktal 
program. it takes over from the Coastal Commission all authority to issue coastal devt;slopment 
permits.(§§ 30500, 30600, subd. (d).) The City as an administrative :!Ild quasi-judicial agency is 
vested, by statute as well as by its own ordinances, with the authority and discretion under, inter 
alia, Public Resources Code Se.cticn 305 19 and Pacifica Municipal Code Section 94.4304(k). to 
make all decisions and iindings relating to the issuance of a Coastal Development Permit,. 
including, whether or not such Coastal Development Permit is within the Coastal Commission 
Appeals Zone. Such decisions and findings include the administrative and quasi-judicial 
determinations as to whether or not a particular portion of land constitutes a wetland, whether 
any such area is within 100' of the project, whether or not a particular geological formation 
constitutes a coastal bluft: whether the project is less than 300' feet from the top of the seaward 
face of a coastal bluft: and. therefore. whether or not a project is within the Coastal Commission 
Appeals Zone. (Pacifica Municipal Code §9-4.4302) ;; 

• r 

That these decisions are 1mder the exclus.1vc jurisdiction of the City (and n.ot !lie Coastal 
Commission, much less its EKemltive Director or staft) !s mt>..de:.cJ.t>~ltby Public Resources Code: . 
Section30519(a) which states: 

'"(a) Exf;r..pt for appeals to the.commission,.~-5-pro·vided.in:Section.30603, ailer.a" ·J 

local coastal program, or any portion thereof: has been ~rtified and all implementing 
actions within the area affected have become effective, the development review authority . 
provided for in Chapter 7 (commencing with Sectt.on 30600) ~~l!~l/: no lollger b.£. 
exercised lzy the commissi.aa over any new development proposed within the .area to 
which the certified local coastal program, or any portion thereof, applies and shall at that .. 
time be def&zated to the locql rovemment that is implementing the local ~ program 
or any portion thereof .. [emphasis added] !:. 

The City's determination that the project was not appealable is consistent ·with~
1

1ts 
:xercise of its powers pursuant to this Section. Such a quasi .. judicial determination can only be 
Jvertumed by judicial review upon a finding that the City's decision was not supported by 
»ubstantial evidence. In fact, the City's decision is completely supported by the evidence. A 
ietailed analysis of the evidence is being prepared, and will be provided to you if and when it is 
Lppropriate. 

3. The Put:pQse of the Notice Was Achieved Irrespective of the Executive Director's 
View of its Validity. Executive Director Has No Authority to Invalidate Notice. 

i 
The Coastal Commission was the only recipient of the Notice of Final Action (:apart from 

the applicant who is satisfied with the Notice). There were no other persons who req¥ested. :in 
the manner prescribed by the Coastal Commiss~on Regulation 13571, or the Pacifica Municipal 
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•
ode, (or, indeed, at all) a copy of such Notice. The purpose of the Notice was to·n.o~ the 
oastal Commission of the action taken by the City in its August 12, 2002 meeting. , 

It: as the Commission Letter seems to imply, the Executive Director doesp.ot rely upon 
and is not bound by the reported conclusion in the Notice, that the project is not appealable to the 
Coastal Commission, there would be no purpose served in ·requiring the City to re·issue a 
.. corrected" Notice which stated that the pennit approval was so appealable. For, if the Coastal 
Commission does not rely on such a Notice and is not bound by its conclusion that the permit 
approval is not appealablet then two members of the Coastal Commission (or an "aggrieved 
person·• as such tenn is defined in the Public Resources Code), could simply have ignored the 
contents of the Notice, and, within the ten (10) day period after its receipt, filed an appeal of the 
permit approval to the Coastal Commission under Public Resources Code Section 30625. Upon 
the filing of such an appeal, if it is the position of the Coastal Commission that, indeed, the 
Coastal Commission has the jurisdiction to consider such appeal. it would be pointless: and 
unwarranted for the Coastal Commission to subject North Pacifica LLC to the additional delay 
of waiting, possibly forever, for the City to accede to the Coastal Commission's demand to 
reissue a "corrected" Notice or to participate in hearings beibre the Coastal Commission to argue 
the correctness of the Notice. For to do so would yet further deprive the Applicant of the 
protections of the 49 day statutory deadline prescribed :tbr holding a lawful appeal before the 
Coastal Commission. where, at least the Coastal Commission has determined, such an appeal 
would be lawfuL Thus, the interpretation of the Coastal Commission· s regulations and the 

•

ocedure urged by the Commission Letter seeks not only to defeat the ten (10) day statutory 
riod for filing an appeal, but, as well, the 49 day period for holding such an appeal, even if 

such an appeal were, according to the Coastal Commission. to be lawfully filed. 

Alternatively. i±: indeed. the Final Notice and the conclusions reported there~ ~~ere 
binding upon the Executive Director and. the Coastal Commission, no appeal could lav./fully be 
filed to the Coastal Commission and, when the ten (10). day period uu~r Public Resmirces Code 
Section 30603( c) elapsed, the permit approval became fiw.l. 

4. The Commission Letter Seeks to Dis~se ~N.ith Constitutional Due Process. 

The Executive Director contends that, based on a private, ex parte, non-noticed, in 
camera review of some of the evidence in the administrative record conducted over a brief 
period commencing sometime on or after August 21, 2002 and ending, at the latest, sometime on 
August 22, 2002, the Executive Director would have made a different quasi-judicial 
determination than the City Council and Planning Commission made after conducting numerous 
public hearings based on .all of the evidence. The Commission Letter. therefore. concludes the 
Executive Director's view is correct and the City's incorrect, which leads to the Commission 
Letter's further conclusion that the August 19, 2002 Notice must be·"deficient" or '~defective". 
Thus, the Commission Letter concludes, though the Notic.-: was timely sent .and accurately 
reports what was the Final Action of the City on .A..ugust 12. 2001, since such :final action is not 
the action that the Executive Director would have taken he.d the Executive Director been (which 

• was not)the quasi·judjcial agency legally ch~ged with ma!cing such quasi-judicial 
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determination, the Notice of the City's Final Action, in addition to the final action itself: must be • 
"defective'~. 

In this reasoning, the Commission Letter unlawfully seeks to appropriate Wlto the 
Executive Director a power that not even a Court would possess to overturn. a cit)i' s lawfully 
conducted quasi-judicial determination. i.e. the power to overturn such a decision without (a) 
application of the "substantial evidence" test, (b) statutory authority to overturn such a quasi
judicial determination, and. (c) a duly noticed. public hearing including a written record of 
judicially reviewable findings. 

The Notice was duly and timely delivered and duly and.accurately reported the 
conclusions reached by the City of Pacifica in its City Council meeting of August 12, 2002, and 
the Commission Letter makes no allegation that it does not. The Executive Director l:>elieves, 
based on his review of the administrative record or portions thereof. that the eyidencx should 
have led the City to a different conclusion that there were wetlands within 100' of the project and 
that the project was within 300' of a coastal bluff, which means the project would be within the 
Coastal Commission Appeals Zone. 

On the other hand, the administrative record establishes that the Planning Commission 
and the City Council and the City Staff exhaustively reviewed i!ll of the evidence regarding this 
project and all three bodies concluded that there were no wetlands within 100' of the project and 
that the project was not within 300' of a coastal bluff: and, therefore, concluded the project was 
not within the Coastal Comniission Appeals Zone. 

Postal records indicate that the Coastal Commission received the Notice from the City of 
Pacifica at 9:31 a.m. on August 21. 2002. The Commission Letter is dated August 23, 2002. It 
is detailed, :five pages in length, was custom·tailored to this particular project, has many 
technical references and must have taken a considerable.length of time to prepare. We know as 
of approximately 2:30 p.m. on August 22,2002 it was still a work in progress, but that its 
conclusions had already been reached, because, at that time, we were advised by Michael 
Crabtree, the City ofPacifica Planner, that he had already spoken with Peter Imhof who had 
indicated that he was in the course of preparing such a letter containing the conclusions which 
the letter does, in fact, contain. These time parameters do not leave a great deal of time for the 
Executive Director to have conducted thorough research into the comprehensive administrative 
records for this project (in excess of 1,500 pages, dozens of maps, and dozens of hours of 
recorded testimony in public hearings) and given thoughtful consideration to such evidence in 
reaching his determination that the City of Pacifica erred in its decision that the project was not 
within 100' of wetlands nor within 300' of the coastal bluff. and. therefore. not within the Coastal 
Commission Appeal Zone. 

It is also to be noted that the decision of the Executive Director, on or about August 22, 
2002. was made, ex parte, in camera, without the benefit of any input from the applicant or any 
live testimony from any of the experts who prepared the reports, any public hearings, any public 
1otice, any testimony, the availability of any live experts who prepared the reports to answer any 
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•
uestions or clarify the reports, or any reviewable record as to exactly what evidence was 
viewed and what was not reviewed. what findings were made and upon what specific evidence 

such findings were based. 5 

In short, the Executive Director's decision which purports to overrule the City's own 
duly authorized and lawfully conducted quasi·judicial decision. was made without the benefit of 
any of the customary due process protections normally accorded a qua.ai .. judicial deteqnination, 
nor any statutory authority to make such an overruling determination. 1 

Conversely, it must be emphasized that the findings of the Planning Commission and 
City Council were arrived at on the basis of an administrative record compiled over three years. 
comprising the substantial evidence of the various and numerous expert biologists' reports, 
(some hired by the applicant, some hired by the City, but whose conclusions were unanimous), 
the Army Corps of Engineers, the draft and final EIR. public comments, many staff reports, 
many public hearings, the Coastal Commission's own jurisdiction maps, the witnesses' 
testimony, and all of the other ~vidence in the administrative record as reviewed in corg1mction 
with an examinatiou by atto~ys (some hired by the applicant, some lt.ired by the city) of 
applicable statutory, regulatory and case la\v, alLofw!ll£b. I¥d the Cit'IL!!;asonabJx. to CQ!tclude_.., 
after exhaustive deliben~.tion:.wQ. stud)::, there ~no wetlands wirhjn 100' oftl!.~.mi~nd>the~ .. 
project was nQl; wjthiu 300' of.tl~ KQWard face of the ~stalbhiffw.est of Palmetto A~tvenue, 
and, therefore. the project was not within the Coastal CommissiQnAtmeals Zone. i 

• 5. A Determination of Appeal Jurisdiction Under the Procedure Set Forth in J4 CCR. 
Section 13569 Would Be Inappropriate Because: 

(a) It is intended to apply only to questions that arise upon the initial submission. of an 
Application, not after an application is approved. 

(b) No "Interested Per~on" ha.s posed a challenge to the City's dc::tennimJ.ti'Jn ofnon· 
appealability 

(c) To require sud1 a det~rmination proc~:;s -..vould be iJlegaUv :inconsistent witl1 Public 
Resources Code Section 30603(c) which makes ru:> provisi01.~ to extr-:m.l the stat1..1.tory 10 
day appeals period to accommodate the procedure envisioned in 14 CCR §135:69. 

'An administrative agency is required to "render findings sufficient both to enable the 
parties to determine whether .and on what basis they {Page 83 Cal..App.4th 115} should seek 
review and, in the event of review, to apprise a reviewing court of the basis for the board's 
action." (TopangaAssn.foraScenic Communityv. County of Los Angeles (1974)11 Ca1.3d 506. 
In this instance, the Executive Director of the Coastal Commi~sion is not even a.n gdministrative 
agency with authority to make any such determination as to the correctness of the City of 
Pacifica's findings . 

• /, 
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(d) Such a procedure would be unconstitutional because it would deprive the applicant of 
a substantive constitutional entitlement to the protection of Public Resources Code 
Section 30603( c). 

fi 
The Commission Letter also suggests that the City should submit the issue of whether or 

not the Coastal Permit is appealable to the Coastal Commission to the procedure set forth in 
Coastal Commission Regulation 14 CCR Section 13569. Under the subject circumstances. this 
would be inapplicable tor a number of reasons: 

1. This procedure. by its very terms. is contemplated to a.pply only to questions which 
arise at the time of the submission of the coastal development permit a.pplication.6 

2. This procedure. by its tenns (§13569(b)). only applies "if the determination of the 
local government is challenged by the applicant or an interested person, or if the local· 
government wishes to have a Commission determination as to the appropriate designation" as to 
whether the project is appealable to the Coastal Commission. Neither the local government, (i.e. 
the City of Pacifica), nor the Applicant, has made such a challenge or wishes such a ·. 
determination by the Coastal Commission. and, no "interested person", as defined and r. 
contemplated by 14 CCR §16010, has made such a challenge. The definition of"interested 
person" cannot reasonably be interpreted to include either the executive director of the Coastal 
Commission or the Coastal Commission's staff 

Under 14 CCR §16010(d): "Interested Person" mearut public agencies having 
jurisdiction over the project, public agencies which approve or comment on the project, 
consultants hired with respect to the project, and individuals or groups known to be 
interested in the project." 

The Commission Letter states that the Executive Director and the Staff of the California 
Coastal Commission disagree with the City of Pacifica's determination that the project is not 
appealable to the Coastal Commission. Neither the Executive Director nor the sta.ffi~: (a) a 
public agency, (b) a consultant hired with respect to the project, or, (c) a group or indiVidual 
known to be interested in the project. It is obvious that the Executive Director of the · 
Commission is not intended to be an "interested person" since Wlder 14 CCR § 13569(b) it is the 
Executive Director, to whom the challenge is first referred rbr his opinion. It would make no 

6 14 CCR 13569: "The detem1ination of whether a development is categorically excluded, 
non-appealable or appealable for purposes of notice, hearing and appeals procedures shall be 
made by the local go~eut at the time the a~Wktation..fur devttlopment within the coastal 
zone is submitted ... Where an applicant, interested person, or a local government has a question 
as to the appropriate designation for the development, the following procedures shall ~stablish 
whether a development is categorically excluded, non-appealable or appealable ..... 
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sense 1or the Executive Director to refer his awn challenge to himself to obtain his own opinion 
.n whether or not his challenge is justified. ' 

Likewise, it would make no sense that the Commission. staff was intended to be "a group· 
or individual or group known to be interested in the project", since, (a) staff is notan individual 
or group "known to be interested in the project", (b) staff functions in only a capacity as 
representative of the Coastal Commission. and the Coastal Commission is not intended to have a 
right of appeal to itself except as exercised pursuant to Public Resources Code § 30625 which 
mandates the exercise of the right by~ Coastal Commissioners7

, (not the executive director or 
sta:.tl)), and, (c) it is staff: itself: who would be preparing, for the Coastal Commission·s 
deliberations, the staff report to objectively evaluate both the challenge and the decision being 
challenged. Indeed, the Commission cannot vote on a pennit matter unless it has received a staff 
recommendation. (Cal. Code Regs., tit. 14, section 13090.) One can scarcely expect staff to be, 
on the one hand, in its role as challenger, the proponent of the challenge, and, on the o:ther hand, 
the preparer of the unbiased staff report prepared to guide the Coastal Commission's : · 
deliberations an the issue. ;·. 

3. To require such a procedur~ after a permit has Rlre.ady been approved would violate 
the requirements of Public R.;:sc:Jrces Codc.Section.60603(c) bec~u£e such a procedure would 
take in excess often (10) day~ from the. City's receipt ofth~.NotiGe ofFi.l'J.ai Action. Since there 
is no provision in the Public Resources Code to eA.'tend such statutory period pending the 
outcome of the procedure under 14 CCR §13569, the appeal pericd would expire prior to a 

.termination under the 14 CCR §13569 procedure, rendering such determination moot. 

4. It is easy to envision how the 14 CCR §13569 procedure urged upon the City by the 
Commission Letter would lead to a routine and systemic pattern of violations of applicants' 
constitutional right to due process. For example, under Public Resources Code Section 
60603(c), an applicant for whom a development permit has been issued by the City, h~ a 
constitutional entitlement to have such pennit be final, effective and non-appealable ten (10) 
working days after the Notice has been delivered to the Commission,. if no appeal to the 
Commission has been filed within such ten (10) day period. If each or any such Applicant were 
required to suspend its rights to such entitlement under Section 60603( c), simply because a 
member of the Commission staff routinely raised a question regarding the City's determination 
of permit appealability, such entitlement to the ten (10) working day deadline could be defeated 
every time, simply by the raising of such a question, even, it: at the conclusion of the 14 CCR 

7The Coastal Act provides that once a local government has adopted an LCP, it takes over 
[**7] from appellant the authority to issue coastal development permits.(§§ 30500, 30600, subd. 
(d).) However, actions taken by the local government on coastal development permit " 
applications may be appealed to appellant in the case of certain types of developments!(§§ 
30603, subd. (a).)The appeal may be taken by the applicant, two members of the commission, or 
an aggrieved person-one who has appeared at the public hearings held by the local government 
or otherwise in1ormed the local government ofhis or her concerns. (§§30625, subd. (a), 30801.) 

• 
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§13569 procedure, the Coastal Commission ultimately determined there was absolutely no merit • 
whatsoever to the staff member's challenge. 

6. Coastal Regulation §13572 Is Invalid to the Extent it Conflicts With And Seeks to 
Amend Public Resources Code§ 30603(c) and Seeks to Extend a Sm,rutopr Limitation Period .. 

Administrative agencies are authorized only to adopt regulations which are consistent 
with their authorizing statute. (Morris v. Williams (1967) 67 Cal.2d 733, 748 [63 Cal.Rptr. 689, · 
433 P.2d 697].) Administrative regulations which alter or amend their authorizing statute or 
enlarge or impair its scope are void and must be struck down. ( Dyna.-Med, Inc. v. Fair· 
Employment& Housing Com. (1987)43 Cal.3d 1379, 1389 [241 Cal.Rptr. 67,743 P.'2d 1323].) 

Coastal Commission Regulation § 13572, as interpreted by the Commission L~tter, seeks, 
impermissibly, to expand the unequivocal ten (10) day limitation period prescribed in Public 
Resources Code §30603( c) for an appeal to the Coastal Commission and for the approval of a 
coastal development permit to become :final. It does so by inserting, in contlict with both the 
language and intent of Public Resources Code §30603, an additional ground and mechanism to 
suspend the passage of such appeal limitation period. An administrative aaency has no 
authority to expand a limitation period set by the LefDslature. (Hittle v. Santa Barbara 
County Employees Retirement Assn. (1985) 39 Cal.3d 374, 387 [216 Cal.Rptr. 733, 703P.2d 
73].) 

Public Resources Code §30603( c) provides that: 

'"Any action described in subdivision (a) shall become final at the clo'se·of 
business on the 1Oth working day from the date of receipt by the commission of the notice 
of the local govenzment~s final action, unless an appeal is submitted within that time. •• 

Thus, the Public Resources Code provision., using mandatory language emw.t become 
final") recognizes only one possible occurrence or obstacle in the way of an approved permit 
becoming, by operation of law, final, i.e. an appeal which is submitted within ten (10) days from 
the date of receipt by the commission of the notice of such approval. If no such appeal occurs 
within the ten (10) day period, under this statutory provision there is no administrative agency or 
officer, including the Coastal Commission or its executive director, that has any authority or 
discretion to stand in the way of the approval automatically becoming :final and unappealable. 

( 

On the other hand, Coastal Commission §13572, as interpreted by the Commjssion 
Letter, purports to insert an additional obstacle and a further administrative discretion, procedure 
and time period in the way of such approval achieving such mandatory :finality, i.e. an 
opportunity for the Coastal Commission, itself: to contest whether·or not the notice of final 
action meets the additional requirements ofthe Commission's own regulation §13571 as to form 
and content and to issue a notice that the effective date of the permit approval has been 
·'suspended". 
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• 14 CCR §13572 states: "A local govemmenlsfinal decision on an applicationjo1' an 
appealable development shall become effective afte1' the ten (10) wo1'ictng day appeal · 
period to the Commission has expired unless eithe1'ofthefollowingoccu1': (a) an appeal 
is .filed in accordance with Section 13111; (b) the notice of .final local govemment action 
does not meet the requirements of Section13571; When either of the circumstances in 
Section 13572(a) 01' (b) occu1', the CDmmission shall, within five (5) calendar days of 
receiving notice of that circumstance, notify the local government and the applicant that · 
the effective date of the local government action has been suspended " ,, 

The practical effect of the Coastal Commission Regulation is to purpon to pl~e in the 
hands of the Coastal Commission, or, indeed, any employee thercofwho may be authorized or 
merely appear to be authorized to write a letter on Coastal Commission stationery, the absolute, 
unilateral means to de!eat a statutorily mandated limitation period merely by sending a notice 
which states, rightly or wrongly, that the Notice of Final Action is detective. 

It can hardly have been intended by the Legislawre that such limitation period could, in 
all practical terms, be defeated by any employee of the Coastal Commission wielding a pen and 
a piece of Coastal Commission letterhead. 

• 
''Ct;rtai111y the Jauguage of a sta.tt1t~ should never b~ so construe--d as to, nullify the 

will of the legislarure,or to ~aus:e the bw to CC·!l.tlict with the appar~nt purpose had· 
in view by the lawmakers."' ( Dickey v. Raisin. Proration Zone No. 1, 24 Ca1.2d 
796, 802Tl51 P.2d 505, 157 A.LR. 324].T 

Under the interpretation of the Coastal Commission Regulation urged upon the City by 
the Commission Letter, the only way the applicant may achieve the finality accorded 
automatically under Public Resources Code Section 30603(c), and cause the "suspension" to be 
lifted is to (a) accede to whatever demand the Commission or, indeed, any member of its 
administrative or clerical staff may exact to withdraw the suspension of the approval, or, (b) to 
contest the Commission's action in a writ proceeding. 

In either situation, even if the applicant prevails in the writ, he has still lost the benetit of 
the speedy tina.!ity of the approval intended by the Legislature in its ev..actment ofPubl~c 
Resourcf.'s Cod~ Soction 30603(o ). Thus, in this way,. Cofl.swl Cotnmission' s Regulation 13572, 
as interpreted in the Commission Letter, is invalid, because it impermissibly seeks to corrupt the 
intent and purpose of Public Resources Code Section 30603(c) by unilaterally conferring upon 
itself a measure of discretion and, in a. sense, a "'toll booth,. neither intended nor permitted under 
Public.Resources Code Section 30603(c), plus a way, without cause, to evade the strict time 
limit imposed by Public Resources Code Section 30603( c), for which there is no effective 
remedy . 

• 
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For. even a successful writ proceeding takes time, and whatever time it takes is longer 
than the ten (lO)days in which the Public Resources Code intended the approval would become 
final and no longer subject to challenge by or before the Coastal Commission. In this regard. the 
Coastal Commission Regulation, as interpreted in the Commission Letter, has very substantially 
and illegally amended the statutory provision and enlarged the scope of the Coastal ! 
Commission's own discretion to suspend the time period fur the effective date of the approval, 
from zero to however many months it may take an applicant to effectively prosecute a writ 
proceeding. 

Meanwhile, in the course of such a potentially meritorious writ proceeding, the 
applicant may still suffer irreparable injury because the applicant's associated development 
permits, other than the coastal development permit, may be rapidly heading towards expiration 
or may even expire, and, therefore, the applicant may even suffer the total loss of his project 
during the pendency of the writ proceeding, irrespective of whether his writ action is ultimately 
successful. For this reason, this regulation, if interpreted in the manner advocated by the 
Commission Letter, is invalid and must be stricken down by a court. 

In reviewing administrative regulations and their authorizing statute, "the courts are the 
ultimate arbiters of the construction of a statute," not the administrative agency. ( CaliJhmia 
Assn. ofPsychology Providers v. Rank (1990) 51 Cal.3d 1, 11 [270 Cal.Rptr. 796, 793 P.2d 2].) 

7. Delay or Interference by the Coastal Commission With the Coastal Development 
Permit Would SuQject the <;oasyU Commission to Liability Not Excused Under the Holding of 
Lanciwrte v.CalifOmia Coa.sxal Commission. Government Code Section 815.6 Also Gives Ri&e 
To Liability tOr Damages. 

In Landgate, Inc. v. California Coastal Commission, (1998) 17 C.4th 1006, the Court 
held that a delay resulting :from the mistaken assertion of jurisdiction by the Coastal Ct:>mmission 
did not amount to a temp~rary taking "';Vhere it could be demonstrated that the action taken was in 
furtherance of some legitimate governmental objective. The Court expressly admonished, 
however •. its conclusion would have been different if the position taken by the Coastal · 
Commission "was so unreasonable from a legal standpoint as to lead to the conclusion that it 
was taken for no purpose other than to delay the development project before it. Such a delaying 
tactic would not advance any valid government objective " and would, therefore, constitute an 
unconstitutional temporary taking of an applicant's property. 

Where, however, the Coastal Commission has demonstrated a routine and systemic 
pattern of"mistaken assertion ofjurisdiction"such .. mistakes" can no longer be viewed as 
.. reasonable", particularly where at least one Court has already drawn to the attention of the 
Coastal Commission the unreasonableness of the Commission's "mistake". A mistake which 
may be viewed as reasonable the first time, cannot be so ?;iewed if rolltinely repeated over and 
::>veragam. 
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In a case, involving a very similar Notice of Final Action and a very similar argument by 
a.,_e Coastal Commission, the Court discredited the reasonableness of the Coastal Commission's 
~tance. In Transamerica Realty Services v. California Coastal Commission, 23 Cal. App. 4th 

1536, which, though it may not be cited in subsequent court proceedings, is nevertheless a case 
with which the Coastal Commission has personal knowledge, the Second Districr-Codrt of 
Appeal stated that, even where the Commission's O'\.VD. regulations provided for notic~1of a City's 
final action as the starting point for the ten (10) day appeal period, the Commission could not 
extend the appeal period prescribed in Public Resources Code 30603(c), by deeming the City's 
notice to be "defective", if to do so would have the effect of inserting, where one did not exist in 
the statute, a pre-condition to the effectiveness of Public Resources Code Section 30603(c). 

"The court'f~ duty is "-t:o aseertain. and. ded-?.re what is in terms or in substance 
contained therein, not to insert what has been omitted, or to omit what has bt~en inserted." 
(Code Civ. Proc., §§ 1858.)" Transamerica (supra) 

In considering the Commission· s regulations. the Court acknowledged that the 
Commission could requiro notice of the final action, but it oculd not expand the appeal period to 
10 wor.lcing days after receipt of notice, where the statute stated the appeal period wo~ld expire 
10 working days after theJd!y's approval of the permit. · 

Though the current version of Section 30603( c) has been. amended to require that a notice 
be served upon the Coastal Commission, such section still does not state that the Executive 

•
ector of the Commission or its staff has the authority to suspend the limitation period 

ntained in such Section 30603(c) by deeming the notict~ ··defective", or otherwise. And,.as in 
Transamcrica, the Commission still lacks the authority, 1-Jlrough: its.O\Jif!lTegulatjons,.much.less:a;; ..... . 
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unilateral decision of its Execurive Director, to "irucrr" into su0h Section30603(c)a·power.u.nto.: :~:, ·: .. · · "··· ·· · 
itself·which is not bestowed by that statutory pmvision:'. In·Tray§am~d . .9.1t:.aS now~ a Notice. that-:: ..... 
was deemed "defective .. by the Commission did not stop the ruwling of the statute under Section· 
30603(c). In Transamerica. as now, under its own regulations the Coastal Commissiop may 
have been entitled to receive a Notice of Final Action, but, then, as now, neither the Coastal 
Commission, nor its Executive Director nor st:a.f( could stop the expiration of the app~als period 
in Section 30603(c) by declaring such notice "defective". ' 

The Commission Letter, purposely ignores the Court's lesson in Transamerica, and, in so 
doing, forfeits all legitimacy to claim a reasonable "mistaken assertion of jurisdiction" and the 
immunity from liability afforded by the Land gate decision. 

Further, in Land gate, the delay occurred during the application procedure preceding the 
issuance of a coastal development permit and was characterized as a normal delay in the 
processing ofthe application. In the instant situation, however, the q,oastalgermit has already 
been validly issued, and constitutes a vested entitlement both under the Public Resources Code 
and the United States Constitution. An unjustified interlerence or delay in the exercise· of this 
vested entitlement as a result of a "'mistaken assertion of jurisdiction" by the Coastal !', 

.mmission would not be characterized as a "normal delay in processing" because th~ . 
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processing has already been completed and the permit has already been issued and is vested. • 
Thus, any such "mistaken assertion ofjurisl.iiction'' would constitute rather, an "abnormal'', 
extraordinary, intentional and unla.wful interference with a vested entitlement, for which the 
Coastal Commission would be liable for damages. At stake is the approval for a development 
project having a retail sales value of approximately $30,000,000. The damages chargeable for 
an unjustified interference or delay with such an already approved project would be very 
substantiaL 

An additional potential source ofliability is foWld in Government Code Section 815.6 
which states: 

·"Where a public entity is under a mandatory duty imposed by an enactment that is 
designed to protect against the risk of a particular kind of injury, the public entity is liable 
tor an injury of that kind proximately caused by its failure to discharge the duty unless 
the public entity establishes that it exercised reasonable diligence to discharge:the duty." 

The purpose of Public Resources Code Section 30603(c) is to achieve finality in the 
approval of a coastal development permit and to prevent the applicant from suffering the costs of 
any further delays in an official recognition of such approval. The purpose of Public Resources 
Code Section 30519(a) is to establish exactly which administrative agency has the power to issue 
such approval so as to avoid any confusion or delay in the rendering and effectiveness of such 
approval. 

Public Resources Code Section 30519(a) imposes such a mandatory duty upon the 
Coastal Commission to "no Um,~er exqcjse" development review authority over projects after a 
local coastal program has been certified and to defcate all such functions to the local authority 
which has certified such program: 

''(a) Except for appeals to the commission, as provided in Section 30603, after. a local 
coastal program, or any portion thereof. has been certified and all implementing actions 
within the area affected have become effective, the develpgmen.t review authorig 
provided for in Chagter 7 (commencinK with Section 30600) shall no lon~er be 
exercised Izy the commission over any new development proposed within the area to 
which the certified local coastal program, or any portion thereof:· applies and shall at that 
time he delet:.ated to the local 'overnment that is implementing the local coastal program 
or any portion thereof. ... " 

The Coastal Commission is under a mandatory duty to refrain from exercisinfl 
development review authority over the Coastal Development Permit (including the : 
determination as to whether or not the project is within the Coastal Commission Appeal Zone) 
and to delegate to the City such authority, where, as here, the City has a certified local <"..oastal 
program. Since under the development review authority provided for in Chapter 7. the Coastal 
Commission was empowered to determine the existence or non-existence of wetlands and 
whether or not a project was appealable to the eoastal Commission, Section 30519(a) expressly 
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.. emoved such power from the Coastal Commission and delegated it to the City once tbe City 
~rtified its local coastal program. The failure or-refusal ofthe Coastal Commission to' comply 

with such mandatory duties by taking any steps that interfere with or delay the ·intended effect of 
such Section 30603( c) would subject the Commission to liability under Section 815.6 for the 
damages caused by the delay resulting from the Commission's refusal to comply with such 
mandatory provisions, i.e. Public Resources Code Section 30519(a) and 30603(c). 

Even though, as explained above, the Commission's purported suspension ofthe Coastal 
Development Permit is manifestly invalid and void. it, nevertheless, in the eyes of third parties, 
represents a cloud on the validity of the Coastal Development Permit that renders the .entire 
project unmarketable and totally deprives it of all economic value. Thus, the Commission's 
purported suspension is, wrongfully, causing North Pacifica LLC substantial damages~during 
each day in which it remains outstanding. 

For the reasons above .. stated, we respectfully request, that the Coastal Commission, by a 
notice in writing to the City and North Pacifica LLC, immediately retract the Commission Letter 
and signify your acknowledgment that the approval of the Coastal Development Permit, which 
was the subject of the Notice, is not appealable to the Coastal Commission .. Thank you for your 
consideration of the foregoing and anticipated agreement to our request.herein . 

• 

• 

Yours very truly, 

Keith M. Fromm 
Member 
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WARSHAW & POPE 

EXHIBIT 6 
2-02-2-EDD <Pacific Bowl} 

Letter from Jaquelynn Pope, Warshaw 
& Pope, to Peter Imhof, 

Attorneys at Law dated September 10, 2002 • MARK WARSHAW 

VIA FACSIMILE 
(415) 904-5400 

Peter T. Imhof 

JAQUEL YNN POPE 

.... 
September 10, 2002 RECEIVED 

SEP 1 2 2002 
CAliFORNIA 

COASTAL COMMISSION 

California Coastal Commission 
45 Fremont, Suite 2000 
San Francisco, CA 94105-2219 

Dear Mr. Imhof: 

Re: Coastal Development Permit -203-01 
Pacifica Bowl Residential Development 
4000 Palmetto A venue (APN 009-402-250 and 260) 

This office represents North Pacifica LLC, the applicant for the above referenced Coastal 
Development Permit. We are writing to you in response to your letter of August 23,2002 
to the City of Pacifica Planning Director, Michael Crabtree. 

In that letter you have informed the City of Pacifica that its Notice of Final Local Action 
regarding North Pacifica's CDP is defective. You have stated that the City should issue a 
"corrected" Notice of Final Local Action, and that the CDP will remain suspended until 
the "corrected" Notice has been issued and the appeal period has run. 

We have reviewed the authorities that you cite in support of the Commission's position, 
and we do not believe that they establish any legal right in the Commission to take such 
action. Rather, it is clear that the City of Pacifica has complied with the requirements of 
its certified Local Coastal Program, and that the Notice is not defective under either the 
State statute, the Commission regulations or the local ordinance. Thus the Commission's 
reliance on 14 CCR §13571 is misplaced. 

The Commission is wrongfully attempting to delay the statutory 1 0-day limitation period 
of Public Resources Code§ 30603(c) by alleging that it has the right to "suspend" North 
Pacifica LLC's permits based on its Executive Director's determination that the City's 

934 Hermgsa A venue, Suite 14 
Hermosa" Beach, CA 90254 

Telephone (310) 379-3410 Fax (310) 376-6817 
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substantive decision is incorrect. However, the filing of the Notice of Final Local Action 
does not trigger the jurisdiction of the Commission to review the City's decision for 
"correctness," rather such a review would properly be conducted only in the event that the 
decision was appealable and if an appeal was filed. 

The Commission's attempt to impose the procedures set forth in 14 CCR § 13569 is 
completely insupportable, as that review can only arise where there is a question or 
challenge as to the City's determination as to whether it is an appealable development. 
Here, no such question or challenge arose. The procedures of§ 13569 are expressly 
intended to take place at the time the application is first received and patently not 
intended to extend the 1 0-day limitation period, after the application has already been 
approved. Additionally, it is clear that§ 13569 depends as the source of its authority 
upon the development review authority under Chapter 7 of the Coastal Act. However, 
Public Resources Code § 30519(a) specifically removes such authority from the Coastal 
Commission and delegates that authority to the City once the Local Coastal Program has 
been certified, as is the case here. 

THE NOTICE OF FINAL LOCAL ACTION IS NOT DEFECTIVE 

Municipal Code Provisions (Local Coastal Program) 

Contrary to the contention of your letter, the City's Notice of Final Local Action is clearly 
in compliance with§ 9-4.4304(n) of the Pacifica Municipal Code. That section provides 
that the Notice of Final Local Action shall be sent to the California Coastal Commission 
within seven calendar days of the action, and that the notice shall include ( 1) written 
findings; (2) conditions of approval and (3) procedures for appeal of the action to the 
California Coastal Commission if the development is within the Appeals Zone. In this 
case, the City determined that the project was not within the appeals zone, thus the Notice 
would have been effective under§ 9-.4.4304(n) ifit had contained only the findings and 
conditions of approval. Nonetheless, the Notice also includes the procedure for appealing 
to the Coastal Commission. There is no basis for the Coastal Commission's assertion 
that the Notice fails to comply with the local ordinance. 

The notice was also in compliance with§ 9-4.4305, in that that section provides only that 
CDP's may be appealed to the California Coastal Commission in compliance with Public 
Resources Code§ 30603. As you know, that statute limits the Coastal Commission's 
appeals jurisdiction to projects that meet specific criteria. Projects that meet those criteria 
are the onlv types of developments that may be appealed to the Coastal Commission. The 
City determined that this project did not fit any of those criteria and therefore the project 
is not appealable pursuant to Public Resources Code§ 30603 and Pacifica Municipal 
Code§ 9-4.4305(c). The Notice of Final Local Action is not inconsistent with this 
ordinance either. 

2 



Commission Regulations 

Public Resources Code§ 30603(d) provides that the local government must provide 
notice of its "final action" to the Coastal Commission within seven calendar days of the 
date of taking the action. 14 CCR §1357l(a) specifies that the Notice should include the 
conditions of approval and written findings and the procedures for appeal of the local 
decision of the Coastal Commission. These requirements are essentially the same as 
those found in the Pacifica certified Local Coastal Program at§ 9-4.4304(n) except that 
the requirement to include procedures for appeal is limited in section§ 9-4.4304(n) to the 
circumstance where the City has found that the development is within the Appeals Zone. 
Since § 9-4.4304(n) was certified by the Coastal Commission, it is clear that the 
Commission intends 14 CCR § 13571(a) to be interpreted to require the notice of 
procedures for appeal to be included only in those same circumstances. 

The Commission also cites 14 CCR § 13570 to support its contention that it has 
jurisdiction to indefinitely suspend the effective date ofNorth Pacifica LLC's permits. 
However, § 13570 states only that a local decision on an application for a development is 
not complete until all local rights of appeal have been exhausted as defined in§ 13573. 
Section 13573 merely provides that an appellant must exhaust local appeals before 
appealing to the Coastal commission. Since all local appeals have been exhausted here, 
§§ 13570 and 13573 are irrelevant. 

Thus there is no support for the Commission's position that the Notice is defective and/or 
that it has the power to suspend the effective date of North Pacifica LLC's permits. 

THE COMMISSION CANNOT USE 14 CCR § 13569 TO EXPAND THE 10 DAY 
LIMITATION PERIOD OF PUBLIC RESOURCES CODE§ 30603(d). 

Section 13569 is Irrelevantto .§§ 13571 and 13572 

Even though the City's Notice of Final Local Action contains all the information required 
by the Pacifica Local Coastal Program, (Pacifica Municipal Code § 9-4.4304(n)) and the 
Commission regulations (14 CCR § 13571), the Commission nonetheless attempts t<>"' 
suspend North Pacifica LLC's permits under the provisions of 14 CCR § 13572, on the 
grounds that the Notice needs to be "corrected" to be in compliance with not only § 
13571, but also§§ 13570 and 13569. However, §13572 provides that the effective date 
of the local government action can be suspended only when the Notice does not meet the 
requirements of§ 13571. It makes no mention of§§ 13569 or 13570. (As discussed 
above,§ 13570 pertains to the exhaustion oflocal administrative remedies and is 
irrelevant here in any event.) As shown above, the Notice indisputably meets the 
requirements of§ 13571, and the provisions of§ 13569 cannot justify suspension 
pursuant to § 13572. 
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Section 13569 Cannot Trigger Substantive Review Jurisdiction 

Section 13569 contemplates a limited review by the Commission that would take place, if 
at all, at the inception of the processing of the application. It is clearly the intent of that 
regulation that review would be conducted during the City's processing of the application 
not after the processing has been completed and the permit has been approved. To argue, 
as the Commission does, that it is appropriate under that section to subject the applicant 
to extraordinary and indefinite delay after the application process has been concluded, is 
clearly an attempt to circumvent the clear intention of the legislature in Public Resources 
Codes§ 30603(c) and (d) to limit delay to ten days. 

Under the interpretation of §13569 urged by the Commission, the mere act of filing the 
Notice ofFinal Local Action justifies a substantive review ofthe City's decision for 
"correctness" prior to and/or regardless of whether any appeal is filed. In addition to"· 
imposing impermissible delay, this also defeats the express mandate of Public Resources 
Code § 30603(a), which limits the jurisdiction of the Commission on appeal, and § 
30519, which precludes the Commission, once the Local Coastal Program has been 
certified, from exercising development review authority except pursuant to § 30603. 

The City Complied With Appropriate Notice Provisions 

The Commission's contention that it was entitled to Notice pursuant to § 13565 is 
insupportable due to the fact that that provision concerns appealable developments, and 
the City determined that the within development was not appealable. For this reason the 
provisions often days Notice of Hearings set forth in§ 13568 and /or at least seven day 
Notice of Hearing of Pacifica Municipal Code § 9-4.4303(g) apply rather than§ 13565. 
Although the Commission claims not to have received the ten-day Notice of Hearing, 
North Pacifica LLC provided the City with stamps to allow the Notices to be sent out, and 
has been advised that the Notices were indeed sent out. 

Even if the Coastal Commission did not receive a Notice, it would not trigger a right of 
substantive review. 

The Provisions of§ 13569 For Commission Review Were Never Triggered 

Even if§ 13569 were relevant for any reason here, which it is not, the Commission's 
reliance on that regulation would be misplaced for the simple reason that it never came 
into play. Under§ 13569, the City is not obliged to make a determination as to whether 
the project is appealable or non-appealable pursuant to subdivision (a) unless an 
applicant, interested person or local government has a question as to the appropriate 
designation. Even if that determination has been made, the City only has an obligation to 
notify the Commission under subdivision (b) in the event that an applicant, interested 
person or local government challenges the determination . 
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In the present case, no one ever questioned or challenged the determination that the 
project was not appealable. Therefore the Executive Director's power to make the 
determination him or herself under subdivision (c) never attached. Under the regulation 
the Executive Director is not empowered to make such a determination on his or her own 
authority, without the requisite challenge. 

Since the Executive Director had no power to make any determination regarding the 
appealability of the project, it cannot require the City and the Applicant to participate in a 
hearing pursuant to subsection (d) in order to challenge the Executive Director's 
determination. 

Section 13569 Is Not Supported by the Cited Statutory Authority 

Although § 13569 purports to apply to a City that has a certified Local Coastal Program, 
it is clear from a review of the statutes cited as the authority for §13569 that such an 
interpretation has no statutory support. A regulation cannot expand the powers given to 
an agency by the legislature. Regulation 13569 lists§§ 30333 and 30620 of the Public 
Resources Code as its authority. Section 30333 is simply the general enabling statute that 
authorizes the Commission to enact regulations to carry out the purposes and provisions 
of the California Coastal Act. 

Public Resources Codes § 30620 is located in Article Two of Chapter Seven of the 
California Coastal Act. Article Two is entitled Development Control Procedures. 
Chapter Seven is directed for the most part towards providing procedures for 
development review by the Commission and appeals to the Commission prior to the 
certification of a City's Local Coastal Program. 

Public Resources Code§ 30519 provides that Chapter Seven's provisions will no longer 
apply once a Local Coastal Program is certified, except for the provisions of§ 30603 
regarding the procedures for appeals after certification. Section 30519 specifically 
precludes the assertion of the development review powers set forth in Chapter Seven after 
the implementation of the Certified Local Coastal Program: 

(a) Except for appeals to the commission, as provided in Section 
30603, after a local coastal program, or any portion thereof, has been 
certified and all implementing actions within the area affected have 
become effective, the development review authority provided for in 
Chapter 7 (commencing with 30600) shall no longer be exercised by 
the commission over any new development proposed within the area to 
which the certified local coastal program, or any portion thereof, applies 
and shall at that time be delegated to the local government that is 
implementing the local coastal program or any portion thereof. 

(Emphasis added). 
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The direct authority for § 13569 seems to be subsection (a)(2) of§ 30620, which requires 
the Commission to make provisions for notification to the Commission and other persons 
of any action taken by a local government pursuant to Chapter Seven to ensure that the 
Commission can make a preliminary review of the action for conformity with Chapter 
Seven. Since a City does not have to act in conformity with Chapter Seven,_once the 
Local Coastal Program is certified, it is obvious that neither subsection (a)(2) nor§ 13569 
is relevant beyond that time. 

The provisions of§ 30603 itself do not in any way impose a requirement on a City to 
conform with Chapter Seven, or to give Notice to the Commission in order to allow the 
Commission to make a "preliminary review." 

While it is true that subsection (d) of§ 30620 specifically references appeals pursuant to 
§ 30603, and that a regulation pursuant to that <:ubsection could be valid after the 
certification of the Local Coastal Program, that subsection (d) relates only to review of an 
appeal to determine whether it is patently frivolous. It cannot stand as authority for the 
provisions of§ 13569. Moreover, it is consistent with the short statute of limitations 
provided by§ 30603(c), in that it requires the determination to be made within five days, 
which is within the ten day limitations period. Thus§ 30620 cannot be read to justifY a 
regulation that expands and/or extends and/or delays the ten-day period as the 
Commission is attempting to do. 

CONCLUSION 

The Commission is Seeking to Employ Pre-Certification Powers. 

In taking the position that the Notice of Final Local Action is "defective" because it is 
"incorrect," the Commission is asserting that the Executive Director has the unilateral 
power to make this determination without notice or a hearing. Although the Executive 
Director does have the power in a pre:..certification setting to trigger the jurisdiction of the 
Commission to make such a determination, (Public Resources Code § 30602) he or she 
does not have the power to do so once the Local Coastal Program has been certified. The 
Executive Director's actions and/or the Commission's actions purporting to suspend the 
effective date of the permit are Iherefore null <md void. 

The Notice is Not Defective 

The Notice of Local Action complies with the requirements of§ 13571 and the 
Commission is thus not empowered to suspend the effective date of the permits pursuant 
to § 13572 and its attempt to do so is void . 
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The Commission Has No Power to Determine the Appealability of the Project Under§ 
13569. 

The Commission cannot assert its power under§ 13569(c) because there were no 
questions and/or challenges regarding the City's determination at the time the application 
was received. Therefore there is no jurisdiction for the Commission to compel the City 
and/or North Pacifica LLC to participate in a hearing pursuant to§ 13569(d). 

Even though, as explained above, the Commission's purported suspension is manifestly 
invalid and void, it, nevertheless, in the eyes of third parties, represents a cloud on the 
validity of the Coastal Development Permit that renders the entire project unmarketable 
and totally deprives it of all economic value. Thus, the Commission's purported 
suspension is, wrongfully, causing North Pacifica LLC substantial damages during each 
day in which it remains outstanding. · 

For all these reasons North Pacifica LLC hereby requests that the Coastal Commission 
forthwith rescind and vacate its August 23, 2002 purported suspension of the effective 
date ofNorth Pacifica LLC's Coastal Development Permit by sending a written notice of 
such rescission to both the City of Pacifica and North Pacifica LLC, without further 
delay. 

Very truly yours, 

POPE~ 
JCP/abs 

cc: City of Pacifica 
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September 11, 2002 

Peter T. Imhof 
California Coastal Commission 
45 Fremont, Suite 2000 
San Francisco, CA 94105-2219 

Re: Coastal Development Permit 203 .. 01 
Pacifica Bowl Residential Development 

EXHIDIT 7 
2-02-2-EDD (Pacific Bowl) 

Letter from Cecilia M. Quick, 
City of Pacifica City Attorney, 

to Peter Imhof dtd Sept. 11, 2002 

4000 Palmetto Avenue (APN 009·402·250 and -260) 

Dear Mr. Imhof: 

I am writing to you in response to your letter of August 23, 2002, addressed tO: the City's 
Planning Director, Michael Crabtree. 

The California Coastal Commission ("Commission") contends that the City inadequately 
prepared the City's Notice of Final Local Action, dated August 19, 2002, in that the City 
incorrectly determined that the permit '\.\'aS not appealable to the Commission. The 
Commission believes that the approved project is ·..vithin 100 feet of a wetland, :md thus 
within the Commission's appellate jurisdiction. In addition, the Commission contends 
that the development is less then 300 feet from the top of the seaward face of the coastal 
bluff west of Palmetto Avenue, justifying an independent ground for appellate 
jurisdiction. 

The City Council detennincd that the project was not within the Commission·~ 
jurisdiction. The DEIR states is several sections that there were no jurisdictional 
wetlands on the project site or within 100 feet of the site. One such reference iS found at 
IV-B .. 4 of the DEIR, which states, "[d]uring a June 1999 wetland delineation by 
Wetlands Research Associates [WRA], two months after the most recent rain, :3urface 
water was not noted in this habitat. WRA revisited the site in March 2002 and 
confirmed that the only saturated areas were either off-site or associated \vith 
abandoned drainage ditches on site." Additional evidence supporting the Council's 
determination is found in the DEIR at IV-B·2., which states, "[a]fter a portion of the site 
in the riparian scrub habitat was observed to be wet on a recurring basis during the 
rainy season, WRA revisited the site, addressing these observations, concluding that the 

· wet <ll"eas were due to faulty drainage along the trace of Edgemar Road and did not 
qualify as wetlands under California Coastal Commission criteria." In the Summary of 
Public Comments, page I-3, the City's EIR collSUltant discusses whether there are 
wetlands on or ncar the subject property. The consultant concludes, "[t]he analysis in 
the EIR concludes that none of the seasonally wet areas affected by the project meet the 
jurisdictional definition of a 'wetland''in the City of Pacifica's Local Coastal Program.'' 
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Finally, as stated in the Council Report prepared for the approval of this proj~ staff 
refers to the above quoted sectiOllS, and further refers to the map provided to the City by 
the Commission. This map evidenced that the project site did not fall within the 
Commjssion's appeal zone. Specifically, this map at the time the Council approved the 
project showed that any coastal bluff wa.s well beyond the 300 feet jurisdictional 
requirement from the project. Therefore, the City Council possessed substantial 
evidence that at the time it certified the EIR the project was not located near any 
wetlands or coastal bluffs that would warrant jurisdiction of the Commission. · 

. 
Because the evidence before the City Council would not warrant any other 
determination, the City is unable to alter its Notice of Final LDcal Action. Furthermore, 
even if an alternate determina1ion were warranted, the planning staff would not have 
the authority to modify its determination without Council authorization. Beca'!J.Se staff 
does not believe an alternate determination is waJ.TaD.ted, it has no intention or bringing 
this matter back to the Council. ·t 

:i 

The Conun.ission asserts that Section 13572 of the Commission's regulations mandate 
that the permit remain suspended until the City issues a corrected notice. However, 
Section 13572 is inapplicable. This section states in part, "[a] local government's final 
decision on an .application for an appealable development shall become effective after 
the ten (10) working day appeal period to the Commission has expired unless either of 
the following occur: (a) an appeal is filed ... (b) the notice offin.alloca1 government 
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action does not meet the requirements of Section 13571; When either of the • 
circumstances [above] occur, the Commission shall, within five (5) calendar cL'iys of 
receiving notice of that circumstance, notify the local government and the applicant that 
the effective date of the local government action has been suspended." (Cal. Cpd.e Regs., 
tit. 14, § 13572. [emphasis added].) This section addresses the circumstances when a 
decision approving an appealable development becomes final. To date the onJy 
determination by the City is that the matter is non-appeable to the CommissiQll. 
Accordingly, Section 13572 has no bearing, and the permit is not suspended. 

Sincerely, Ll __ r
1 /CL~tf1-~ 

Cecilia M. Quick 
City Attomey 

Cc: Mayor and Counci.lmembcrs 
City Manager / 
City Planner 
Keith Fromm (North Pacifica~ 

• 
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ijy Fax 

Mr. Chris Carr 

NORTH PACIFICA LLC 
914 Westwood Blvd .• Suite 500, 

Los Angeles, CA 90024 
(310) 556..0202 

FAX (310) 556·8282 

September 13,2002 

California Coastal Commission 
45 Fremont, Suite 2000 
San Francisco, CA 94105 .. 2219 

Re: Coastal Development Pennit. CDP -203..01 
Pacifica Bowl Residential Development 
4000 Palmetto A venue (,APN 009-402-250 and 260) 

Dear Mr. Carr: 

EXHIBIT 8 
2-02-2-EDD (Pacific Bowl) 

Letter from Keith Fromm, North 
Pacifica, LLC to Chris Carr {sic}, 

dated September 13, 2002 

This letter is to confirm the Coastal Commission's position regarding tb.e above 
referenced Coastal Development Permit and North Pacifica LLC's position, as they were 
expressed in our telephone conversation this afternoon, Friday, September 13, 200:2. 

I ca11ed Peter Imhot~ of your oft1ce. today, and left a voic-e mail for him to discuss 
the status of the Coastal Development Pennit that was approved by the City of Pacifica 
on August 12, 2002 for the "Bowl" project that is located in the City of Pacifi.;;a You 
responded, in his stead, to that message. 

On August 12, 2002, when the City of Pacifica approved the coastal development 
pennit. the City made the finding that the approval was not appealable to the Coastal 
Commission under the criteria of Public Resources Code § 30603. which sets forth the 
exclusive circumstances under which the Commission can exercise appeals jur~sdiction. 
According to the provisions of the Pacifica Local Coastal Program, which was ,certified 
by the Coastal Commission and. as part of such certification. implemented in th~ Pacifica 
Municipal Code, the permit, therefore, became effective on August 12, 2002, dae to the 
City of Pacifica's finding that the permit was not appealable to the Coastal Commission. 
In this regard, Pacifica Municipal Code Section 9-4.4304(1) states: 

"(1) E:trt,......,l!~m:!J.!l!l().!ll~ble .prQj.~~t!<!. the _.QptlJ~!JJ.l .. f!~Y~.lQR.l!lQPLP.Jtrmit .. :'ill.a.ll_t>~ 
effecti Y.~Atib..SL~nx!l.!.§.LQ!l..JJI th_flt.fill~L!!12ti2v JzY . .ili!LCJtv." 

However. regardless of the fact that the pem1it is not appealable. the Commission 
notified the City on August 23, 2002 that it was. suspending the permits, allegedly 
pursuant to 14 CCR § 13572. until the City acquiesced either to change its finding that 

1 
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the permit wns not appealable, or to participate in a hearing before the Commission on • 
that issue under 14 CCR §13569. which is clearly not applicable to this situation. 

On September 11, 2002, Cecilia Quick, the City Attorney for the C~ty of Pacifica, 
responded to the Commission's letter and informed it that the Commission did.,not have 
the authority to suspend the permits under 14 CCR §13572, because that regulation 
applies only to appealable develQPment peonits. The City of Pacifica declined ·either to 
change its finding or submit the matter of the Commission's jurisdiction to the 
Commission. Additionally, on September 10, 2002, we served you via facsimile with 
two letters addressing the p.Qints that were asserted by the Commission in its letter of 
August 23,2002. 

Today, I inquired, in light of the City's response and the authority put before the 
Commission in the letters from North Pacifica LLC and its attorney. if the Commission 
would rescind its purported suspension of the permits, which suspension is contrary to 
the law, and retract its assertion of jurisdiction. 

In response you informed me that the Commission rejected the City's' position 
and the authority submitted by North Pacifica LLC, and that it is the Commission's 
position that it has absolute jurisdiction to suspend the permits and to hold a h~aring on 
the issue of jurisdiction in the absence of any request to do so by the City, and r~gardless 
of whether the City agrees to participate. You also asked me (on behalf ofNorth Pacifica • 
LLC) to request or submit to a hearing before the Commission on the issue of the 
Commission's appeals jurisdiction which I declined to do. 

In reference to the issue as to the City's finding that there are no wetlands within 
100 feet of the property, you asked me for permission to send the Commission biologist, 
John Dixon, to the Bowl to do a first hand investigation of the site. I refused .to give 
permission, but offered to provide the Commission with additional documentation of the 
extensive testing and investigation that has already been done by two eminent biologists, 
one hired by North Pacifica LLC and one hired by the City, both of whom concluded. 
after exhaustive and careful deliberations, that there were no LCP wetlands on the project 
or within 100 teet thereot~ I also inquired if it might be helpful to make Mike Josselyn, 
the biologist who has done much of the investigation and testing for North Pacifica, 
available to Mr. Dixon on an informal basis. I further questioned, what was the point of 
having yet another biologist examine the site. At best, he would agree with the other two 
experts. and. at worst, we would end up with a disagreement among three experts. two 
deciding one way and one deciding the other. I pointed out that experts may tend to 
·disagree, but the existence of an expert who may disagree with the two experts relied 
upon by the City does not make the City's decision either wrong or lacking in substantial 
evidence. 

I cannot also help but wonder. it: indeed, Mr. Dixon's opinion on this issue was 
so important and so determinative as tO the eventual fate of the approval of the coastal • 
development permit, why the Coastal Commission did not seek permission to dispatch 
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him to examine the site during the preparation of the EIR or in response to the draft EIR. 
or prior to the City's several public hearings. when his observations may have been 
addressed, held up to public scrutiny and possible challenge and subjected to the other 
due process protections in the duly authorized public forum which was ~onsidering the 
certification of the EIR and the approval of the permits. 

It seems entirely unfair that the Coastal Commission could, in essence, simply lie 
in wait, until after the whole environmental investigation process and public hearing was 
entirely concluded, the EIR certified, the permits approved and duly issued and then leap 
out to "suspend" the validly issued permits, marching out Mr. Dixon as a "johnny come 
lately" to second·guess, in the Commission· s own backyard, the experts who did 
participate in the process and did hold up their work and conclusion.<.~ to public :Jcrutiny, 
challenge and the rigors of due process. This is akin to someone, who chose .never to 
participate as a contestant in the elimination rounds of a natioP..al beauty pageant, either 
at a neighborhood, city or state level, approaching th.c newly crowned Miss .. '\nl.erica and 
saying, "I'H take that crown, I'm more worthy of it 3lld if you disagree, you and I will 
hold a contest in my house and have my parents decide the issue ... 

I would also point out again, as I did in our telephone conversatio!l, that there is a· 
great deal of environmental data, including biological reports and supplemental 
biological reports, for our project, within the public records of the City of Pacific:l, which 
substantiates the City's findings that there were no wetlands within 1 00' of the project 
and that the project is not appealable to the Coastal Commission. As I pointed out in our 
conversation, this information and data has, at all times. as items in the publi·~ record, 
been available co the Coastal Commission for review. But, as you have admitt.::d in our 
conversation today, t.he Commission did not even review such additional intonnatio:n c-r 
have such information before it, when the Commission elected to suspend O!ii:" Coastal 
Development Pemtit. Once again; it is very unfair that the Coastal Commissfon could 
elect to suspend our permits based on ~ of the evidence, when the City :ipproved 
those permits based on rul of the evidence. Once again, we would staw, if the 
Commission had a problem with the sufficiency of the City's evidence for rendering its 
decision regarding appealability, the time to have challenged such evidence would have 
been during the approval process, when it was subject to the protections of due process, 
not after the approval process was completed, much less, without even having examined 
the entirety of such evidence, before imposing the suspension. 

You declined to meet with me to discuss this matter. and/or have Dr.· Josselyn 
meet with Mr. Dixon on the grounds that you would prefer to have this handled under the 
••procedure" of having the Commission hold a hearing to determine its own jufisdiction 
and to have Mr. Dixon present his findings from an on-site investigation in such a forum. 

I 

I stated that we are concerned about the extraordinary delay resulting from the 
Commission's action in purporting to suspend the permits. which essentially stops dead 
North Pacifica's ability to make any use or realize any economic value from its validly 
issued petmits or the property to which they pertain. while, nevertheless, such permits. 

3 

p . 



,v,uno.;;..y, .:::u:~iJU::moer 10, .C:UU:.C /:41 AM oaooOoooo==----·-· ---··· ~-- · ----
p.05 

each day, mo.rch one day closer to their expiration dates and North Pacifica is left to • 
continue to bear the enormous costs to carry and preserve its project. Under the 
procedure for appealable developments that is set forth in Public Resources Code § 
30603, an appeal must be received by the Commission by the close of business on the 
tenth working day from receipt of the Notice of the Final Local Action. If a timely 
appeal is received, the Commission must hold a hearing on that appeal no later than 49 
days thereafter. 

On September 9, 2002, Peter Imhof informed me an appeal had been received on 
September 5, 2002. He stated that that appeal was being held as "unripe" until the 
Commission held its .. appealability" hearing, which, itsel( depended upon tl1e City's 
request to hold such a hearing, a request the City has expressly and quite rightfully 
declined to make. In our conversation today, I asked you, now that the Commission had 
taken the position that it had appeals jurisdiction and had. in fact received an appeal. 
would the Commission process that appeal in compliance with the statutory deadlines, or, 
is it your position, as well, that our project is still "suspended" indefinitely or until the 
City accedes to your demand to request and submit to a hearing, purportedly under 
Coastal Commission Regulation 14 CCR § 13569, which the City still declines to do. 

You stated that the project approvals were still suspended pending such a request 
by the City for a hearing under 14 CCR §13569, but that if the City would not agree to 
request the "appealability" hearing, then the Commission itself would set the hearing, • 
probably for sometime in October. Only after that time would the Commission! consider 
the appeal to be "ripe .. , and begin to process it according to statute. I asked, under such a 
circumstance who would be the ''interested person" necessary under 14 CCR § 13569 to 
make such a request for such a hearing and you replied that the Coastal Commission 
itself would be the interested person who makes the request to itself. I replied that the 
Coastal Commission cannot legally be the "interested person" in raising a challenge to be 
decided by itself. You replied that you were familiar with this argument because you had 
read it in our papers and simply disagreed with it. 

I stated to you, that while we disagreed that the Commission had any appeals 
jurisdiction, since it is the Commission's position that it has appeals jurisdiction, it does 
not make any sense to simply hold, in abeyance, the appeal that has been filed, rather 
than simply to begin to process it. It appears clear that the circuitous and . tonuous 
process that the Commission has chosen to insist on in this matter can be designed only 
to ensure that the longest possible delay and the greatest cost burden is imposed on North 
Pacifica LLC. As I told you, North Pacifica LLC is incurring costs of approximately 
$5,000 to $10,000 per day for this project. Under the Commission's proposed timeline, it 
seems unlikely that North Pacifica LLC will receive a final decision from the 
Commission until next spring, if the Commission is successful in its Kafkaesque attempt 
to bootstrap its way into jurisdiction over this project. 

Although you have assured nie that the Commission has jurisdiction in this • 
situation and that this matter is "well-trodden" territory, we have found nothing in case 
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law or the statutes or ordinances that authorizes the Commission's actions in this matter, 
nor did you provide me with any-authority beyond your own assurances. Therefore, if 
the Commission does not immediately rescind the "suspension" of North Pacifica's 
permits, North Pacifica will have no alternative but to challenge the Commission's 
jurisdiction in the Courts and seek redress from the Commission for the very substantial 
damages North Pacifica is incurring for every day in which its valid permits are 
wrongfully impaired by the Commission's manifestly unlawful. not to mention highly 
unfair actions. 

We would, therefore, ask you, one last time, to please reconsider your position in 
this matter and immediately rescind your purported suspension of our coastal 
development permit. 

Very truly yours, 

Keith Fromm 
Member and Counsel 

-. 
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:TATE OF CALIFORNIA-T~E RESOUI~CES AGENCY 

:ALIFORNIA COASTAL COMMISSION 
5 FREMONT, SUITE 2000 
iAN FRANCISCO. CA 94105· 2219 
•DICE AND TDD (415) 904-5200 
'AX ( 415) 904· 5400 

Michael Crabtree 
Director 
Planning Department 
City of Pacifica 
170 Santa Maria A venue 
Pacifica, CA 94044 

RE: Section 13569 Appeal Jurisdiction Hearing 
Pacifica Bowl Residential Development 

GRAY DAVIS, GOVERNOR 

EXHIBIT 9 
2-02-2-EDD (Pacific Bowl) 
Letter from Peter Imhof to 

Michael Crabtree, City of Pacifica, 
dated September 17, 2002 

September 17, 2002 

4000 Palmetto A venue (APN 009-402-250 and -260) 

Dear Mr. Crabtree: 

Asyou know, on August 23, 2002, the Executive Director determined that the City's Notice of 
Final Local Action on the above-referenced project was deficient in that it did not state that the 
project was appealable to the Commission. The Executive Director's determination also 
indicated that pursuant to Section 13572 of the Commission's regulations and Pacifica Zoning 
Code Section 9-4.4304(n), CDP-203-01 will remain suspended and will not become final until a 
corrected notice has been issued and the appeal period to the Commission has run. 

As more fully outlined in my August 23,2002 letter .to the City, the information we have 
received conceming.this issue to date, including without limitation the conclusions stated in the 
EIR, wetland delineations performed by the applicant's consultants, and supporting data sheets 
(which record field observations noting the presence of wetland indicators at areas on and near 
the site), supports the Executive Director's determination that wetlands as defined in 14 CCR 
Section 13577 exist within 100 feet of the proposed development. We also clearly informed the 
City ofour concerns regarding the existence of wetlands on the project site during CEQA review 
in both our comment letter on the notice of preparation of the EIR, dated October 4, 2001, and 
our comment letter on the draft EIR, dated May 3, 2002. 

We have received the City Attorney Cecilia Quick's September 12, 2002letter stating the City of 
Pacifica's position with respect to the City's Notice of Final Local Action for the referenced 
project. Since the City's determination of project appealability is not in accordance with the 
Executive Director's determination, we will schedule a Commission hearing to resolve this 
question pursuant to the provisions of 14 CCR Section 13 569( d). 

• 
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City of Pacifica re: Section 13569 Appeal Jurisdiction Hearing 
CDP-203-01, Pacifica Bowl Residential Development 
September 17, 2002 

• Section 13569(d) of the Commission regulations provides: 

• 

• 

Where, after the executive director's investigation, the executive director's 
determination is not in accordance with the local government determination, the 
Commission shall hold a hearing for purposes of determining the appropriate 
designation for the area. The Commission shall schedule the hearing on the 
determination for the next Commission meeting (in the appropriate geographic 
region of the state) following the local government request. 

The December 2002 Commission meeting will be held in San Francisco from December 10 
.through 13, 2002. This location is the appropriate geographic region for the dispute resolution 
hearing as San Francisco is the only location where the Commission will meet in the next few 
months in proximity to the project site. We will advise the City and the applicant of the exact 
hearing date and location when this hearing item has been calendared. Staff reports for the 
Commission's December meeting will be mailed out to interested persons in mid to late 
November. We will be contacting the applicant separately to arrange a visit of the project site by 
a Commission staff biologist concerning the question of wetlands on the site in advance of the 
December hearing. 

Concerning the effectiveness of the coastal development permit approved by the City for this 
project, we note that under the Coastal Act and the Commission regulations as well as the City's 
certified Local Coastal Program, a coastal development permit approved by a local government 
which falls within the Commission's appeal jurisdiction does not become effective until the 10-
day appeal period stated in 14 CCR Section 13572 has expired. Notably, Section 9-4.4304(n) of 
the City's certified Local Coastal Program reiterates Section 13572's limitation on the 
effectiveness of the City's permit. Because the City provided notice of final local action 
designating the project as non-appealable, no appeal period has commenced. Since the 
Executive Director's Determination of project appealability differs from that of the City, the 
preliminary question of the Commission's appeal jurisdiction over this project must be resolved 
pursuant to Section 13569 before the permit may become effective. 1 The Commission does not 
consider any coastal development permit issued prior to resolution of this question to be 
effective, and any development undertaken pursuant to such a permit could constitute a violation 
of the Coastal Act and be subject to enforcement action. 

Finally, the Commission received an appeal of the City's permit approval of this project by John 
Curtis on September 5, 2002. This appellant is separately interested in the disputed question of 
appeal jurisdiction. Mr. Curtis' appeal will be held in abeyance until after the Coastal 
Commission determination of appeal jurisdiction pursuant to Section 13 569 and will be filed at 
such time as any Commission appeal period commences. 

1 As noted in my August 23, 2002 letter, the Commission never received an Initial Notice concerning the City's 
pennit action regarding the proposed development as required by Sections 13565 and 13568 of the Commission 
regulations and Pacifica Zoning Code Section 9-4.4304(g}. Thus the Commission had no notice of the City's 
detennination with respect to project appealability prior to receipt of the City's Notice of Final Local Action. 

2 



City of Pacifica re: Section 13569 Appeal Jurisdiction Hearing 
CDP-203-01, Pacifica Bowl Residential Development 
September 17, 2002 

Please contact me at 415-904-5268 if you have any questions concerning this letter. 

cc: Cecilia Quick 
City Attorney 

Keith Fromm 
North Pacifica LLC 
6114 La Salle Avenue, Suite 207 
Oakland, CA 94611 

3 

Sincerely, 

Peter T. J..l.LIJOUIJ. 

Coastal Planner 
North Central Coast District 

• 

• 

• 



RESOURCES AGENCY 

CALIFORNIA COASTAL COMMISSION 
4S FREMONT. SUITE 2000 
SAN FRANCISCO, CA 94105· 2219 
VOICE AND TOO (415) 904·5200 F.5l 904·5400 

Keith Fromm 
North Pacifica LLC 
6114 La Salle Avenue, Suite 207 
Oakland, CA 94611 

RE: Section 13569 Appeal Jurisdiction Hearing 
Pacifica Bowl Residential Development 

GRAY 

EXHIBIT 10 
2-02-2-EDD (Pacific Bowl) 

Letter to Keith Fromm, North Pacifica, 
LLC from Peter Imhof 

dated September 17, 2002 

September 17 ;·2002 

4000 Palmetto Avenue (APN 009-402-250 and -260) 

Dear Mr. Fromm: 

As you know, on August 23, 2002, the Executive Director determined that the City's Notice of 
Final Local Action on the above-referenced project was deficient in that it did not state that the 
project was appealable to the Commission. The Executive Director's determination also 
indicated that pursuant to Section 13572 of the Commission's regulations and Pacifica Zoning 

.Code Section 9-4.4304(n), CDP-203-01 will remain suspended and will not become final until a 
corrected notice has been issued and the appeal period to the Commission has run. 

As more fully outlined in my August 23, 2002letter to the City, the information we have 
received concerning this issue to date, including without limitation the conclusions stated in the 
EIR, wetland delineations performed by the applicant's consultants, and supporting data sheets 
(which record field observations noting the presence of wetland indicators at areas on and near 
the site), supports the Executive Director's determination that wetlands as defined in 14 CCR 
Section 13577 exist within 100 feet of the proposed development. We also clearly informed you 
and the City of our concerns regarding the existence of wetlands on the project site during CEQA 
review in both our comment letter on the notice of preparation of the EIR, dated October 4, 2001, 

· and our comment letter on the draft EIR, dated May 3, 2002. 

Concerning the effectiveness of the coastal development permit approved by the City for this 
project, we note that under the Coastal Act and the Commission regulations as well as the City's 
certified Local Coastal Program, a coastal development permit approved by a local government 
which falls within the Commission's appeal jurisdiction does not become effective until the 10-
day appeal period stated in 14 CCR Section 13572 has expired. Notably, Section 9-4.4304(n) of 
the City's certified Local Coastal Program reiterates Section 13572's limitation on the 
effectiveness of the City's permit. Because the City provided notice of final local action 
designating the project as non-appealable, no appeal period has commenced. Since the 

.xecutive Director's Determination of project appealability differs from that of the City, the 



Keith Fromm, North Pacifica LLC, re: Section 13569 Appeal Jurisuiction Hearing 
CDP-203-01, Pacifica Bowl Residential Development 
September 17, 2002 

process. We therefore request that you reconsider your refusal to allow Commission staff access 
to the site. 

With reference to your September 13, 2002 letter, the Commission staff is willing"'to consider 
any additional information you wish to submit in support of your contention that the project site 
is not within the Commission's appeal jurisdiction and to meet with you to discuss the issues 
raised by this project. However, as we have stated, we believe that any meeting will be more 
productive after staff, including the Commission biologist, has had the opportunity to review any 
additional information that you submit. 

Finally, as we previously informed you, the Commission received an appeal of the City's permit 
approval of this project by John Curtis on September 5, 2002. This appellant is separately 
interested in the disputed question of appeal jurisdiction. Mr. Curtis' appeal will be held in 
abeyance until after the Coastal Commission determination of appeal jurisdiction pursuant to 
Section 13569 and will be filed at such time as any Commission appeal period commences. 

Please contact me at 415-904-5268 if you have any questions concerning this letter. 

cc: Michael Crabtree 
Director, Pacifica PlaimingDepart:rilent 

Cecilia Quick 
City Attorney 

-. 

3 

Sincerely, 

PeterT. Imh 
Coastal Planner 
North Central Coast District 

• 

• 

• 

• 
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NORTH PACIFICA LLC 
914 Westwood Blvd., Suite 500, 

Los Angeles, C.A. 90024 
(310) 556.0202 FAX(310) 556 .. 8282 

Mr. Peter Dough~&, Executive Din~ctor 
Mr. Peter Imhof: Coastal Plauncr · 
Califomia Coastal Commission 
45 Fremont. Suite 2000. 
San Francisco, CA 94105-2219 

September 23,2002 

EXHIBIT 11 
2-02-2-EDD (Pacific Bowl) 

Letter from Keith Fromm, North 
Pacifica, LLC to Peter Douglas & 

Peter Imhof, dtd Sept. 23,2002 

Re: ~_oastal D~velo-Rine.nt~llitfu.Dev~.kmmcnt Jt.t.4QOO ·falmsato A vcanue cth.; 
"Property'' or "Project"} 

Dear ~.1tssrs. Douglas and Imhof: 

Tlus letter is in response to your letter, from Peter Imhof, to us dated Septemb'or 17, 2002. 
In both Mr. Imhcrs letter of August 23,2002 nnd agnin in his letter cmted September~~ 7, 2002, he 
stated that the Executive Director of the Coastal Commission, who, we understand, it. Mr. Peter 
Douglas, 1nade two e.dminiatna.tive end/or quaai·judioia.l detennina.tio11s pertu.Uling to o1u ooastal 
development permit which, on August 12, 2002, was issued by the City of Pacifica: (i) that the 
City of Pacifica's Notice of Final Local Action ·was dc:ficicut and (2) th8t our coastal dt:velopment 
permit was suspended. 

h1 respect to Mr. Imhof's original letter dared August 23.2002, O!l the Rf:te!llo,m of August 
22. 2002 Mr. Imhof engaged in n telephone conversntiQn witlt Mr. :Michnel Crabtree • .;ity Planner 
:for the City of Pacifica in which Mr. Imhof advisc;;;dJ at th.:,,t time, that 1\-fr. Douglas h~:1 ah-v~~ly 
made such a determination and that Mr. Imhof was in the course of preparing what b~came his 
August 23, 2002le!ter to a.dvise th~ City of !vi!. Doug!a.s' determination. In Mr. Imhqi"'s letter 
dated September 17, 2002, he stated, however, that such determination by Mr. Douglas was lllade 
on August 23,2002. at least one day later than the date Mr. Imhofind.icated in Mr. Imhofs 
telephoue conversation with Mr. Crabtree that such determination had been made. Siuce there 
appears to be some w1certaiuty as to when this administrative a!ldlor quasi .. judicial proceeding took 
place, there is, Wldersta.lldably, so1Ue uncertainty, in our millds, as to whether it actually took place, 
and. if it did take place. whether it took p!ace in accordance with the requirements of 
constih1tional dua proc~ss. 

The Constnl Act, under Chapter 4. A.tiicle 2.5, entitled "Fairness and Due Process" iR very 
emphatic t..l}at ali quasi-judicial decisious made by the Coastal Commission must be m ':Ide it1 
scrupulous adherence to the le.ws of dufl proot:ss: 

1 
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3Q320. (a) The people of California find and decl4re that th~ 

dutie51, responaibilitiea,' wu1 guqf.i-judiciq/ q;UQ!J..s of th~ ' · · · ' 
commission ·arc· sensitive ·a,nd extremely important for the ·well-being 
of current and future generatious aud that the public interest qns/ 
.w:ttJctRles q,(fundqnzentql.fgJmess 'llld duL~ q,flwv.z:erattre 
that the commission cQJZdypt itt aUqirs in an QJJen. ol;jeptiye. qnd 
impartial manner free of undue influence and the o.buse of power and 
authority ... 

(b) The people of California further find that in a democracy, dY,; 
process. fairness. and tbe responsible exercise ofquthority qre all 
essential elements of good government which r~Quire that the publi9' 
s business be conducted ll1 public meetinss. with funited exceptions 
for sensitive personnel matters and litigation, and on the official 
record." 

30321. For purposes of this nrticle, "a matter within the 
commission's jurisdiction" moons tlt1J' _pennit acfinJ.1. ... 

t 
As you are no doubt aware. the California Suprem~ Court h!!s determined that all 

administrative decisions require written findings su:fficit .. nt to ena.bl~ a reviewing court to truce and 
examine the agtmcy' s mode of analysis ll1 rendering its determi.113.tioz~. 

"It was said (p. 5 15) that "implicit i11. section 1094.5 [of the Code of Civil 
Procedure] is u requirement that the osency which rend,ers tbe chnllensed decision 
must set tbrth findinss to pridge the anall1!s:sap between tbe'raw evidence. 
ultimate decision or order." Also, it was said (p. 516) that "a findings rftquirement 
serves to conduce the administrative body to drnw legally relyvant sub·conclusions 
supportive of its ultimate decision; the intended etlect is to facilitate orderly 
a11alysis and mh,imize the likelihood that the age11cy will randomly leap from 
evidence to conclusions. [Citations.] In addition. findings enable the revi~wing court 
to trace and examine the agency's mode of analysis. [Citations.]" TClp.nga A$sn. 
For A Scenic CommUllity v. Cow1.!y of Los Angelos,ll CaJ.3d 506 [113 Cal.Rptr. 
836. 522 P.2d 12]. 

Since our Co9..qta1 Development Permit is a vety vo.lUilbl~ entitlement i.e. property for the 
purposes of both the U.S. Constitution and the Cali.tbnua Constitution as well as the Coastal Act 
1tself, we.. may not be deprived of it without due procr:f."'. 

I 

In our previous correspondence we stated, with rcfer~nce to the applicable lav/, that the 
executive director of the Commission hns no legal authority to suspend our coastal de\·elopment 

p.03 
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• 

permit or to make th~ administrative and/or quasi·jlldicial detenninations referenced herehulhove • 
and, despite our requests for same, you have provided no authority which proves us \\frong. The 

' 
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tbregoing excerpts from the Coastal Act and the Ismana; ~, make it cle¥, that eve.n if the 
Commission it.elf (aa diatinjUiahed from its ~xecutive di.fect9r) bad ~W?h ¥-Uth9rity (which. for thy 
reasons stated in our previous coll'Cspondence, it also does not have), it would still need to exercise 
such authority and toke such actions in accordance with the requiremeuts of due process. A 
determination by Mr. Douglas, that our permit, (which by its owu tenus has, from the date of its 
issuance, a very short life until its expiration date), was "buspencled" constitutes such n deprivation 
which requires due process. An invalid or unauthorized "suspension·· of such a permit. may. from 
a practical standpoint, render the pennit entirely wmsable Wl1il its expiration date, rQsc.lting in a 
total deprivation of the permit' If entitlements and utility. Even a. driver's licenae may not be 
suspended without a hearing coudUQted Wldcr the rules of due process. The decision to suspe11d a 
validly issued coastal development permit due to a mere allegation of a decision·mnking error on 
the pa11 of the duly a1tthorized issuing local entity is, as stated. its~JIL an administrative and/or 
quasi-judicial determiuation. 

There±bre, assuming, only for the sake of argument that Mr. Douglas had such authority 
(which, as we have &tated we abs9lutely djspute) to suspend. ow- coastal development permit and 
did, in. fact. conduct some kind of administrative or quasi·judicial proceeding in which he made 
such determination, such determination would still be invalid if it was 110t conducted in a 
proceeding which was in compliance with constitutionnl due process a...ca described in the Coastal 
Act and the Tgpanaa case. Theretbre, as the party aJICcted by such quasi-judicial deumnination 
allegedly made by Mr. Douglas we hereby demand under the Public Records Act (including, but 
not limited to Gov Code §6253),ibrthwith. all ofthe tbllowing records and documents which 
comprise evidonoo as to: 

1. Exactly what date and time was the proceeding oo11ducted in which Mr. Douglas made 
such detennirultion? \ 

2. Exactly where did such proceeding take plt~.ce? 

3. What noti<N was given of such proc~cdu1g ami to whom? Ploa.se provid; a true copy of 
such notice end proof of delivery of such notice to the parties listed. 

4. What are the names, addresses and telephone numbers of all persons who were present 
in said proceeding'? 

5. What evidence wus presented and considered in such proceeding? 

' 
6. Was a staff report prepared tbr this proceecling, and, if so, when and by whom and 

; 

please produce same? " 

7 Whet are the names. addresses o.nd telephone m:1.mbers of the wi'IJle.sses whc' gave 
~stimony in said proceeding? 

. ,· 
3 
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8 Where is the record and minutes of such proceeding? 

9 Who prepared such reyord and min\ltcs and when? 

10. Who received a. copy of such record Wld minutes of ~uch pfQQCC;(jiug? 

11. Who initiated such proceoding and by whAt in.c:;trumom or d.ocument. Please produce 

12. To whom was such instrument delivered and when was ~t received? 

13. By what statute or authority wore such proceedings conducted? 

Since we intend to challenge the legality ofthis .. 4etormitultion" by Mr. Dougl4s, ond the 
propriety of the proceeding in which it allegedly took plaoc, and, if llCQCSSaty, to crosr .examine, 
under oath, eo.ch of the witnesses Pl1d persons who were preaent therfilin. including th~ p~rson whq 
prepared the record and minutes of such proceeding. we will need and are entitled to the 
particulars of this alleged proceeding. 

If: for any reason, however, either because such proce~ding never1 in fact, took place, or if 

p.05 
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it took plo.ce. it was invalid boco.use, inter alia. it did not comply with the requirementt.~ of due • 
process, then we hereby demand that you im.medio.tely vo.cate the .. suspension" of our permit. 
beCia.uso to fail or refuse to do so, will only :fhrthor increue tho damages, oomprising, among other 
things. costs of severo.l thou.Wlds of dollors per day, resulting from such an unauthorized 
~'Uspension ill violation ofNorth Pacifica LLC's COilllltituti01w rights. 

Theretbre. kindly. immediately prqvide the requested dooumQlltation substantitting that the 
Mr. Douglas's suspension of our permit. was the result of a proceeding in complian~ lvith 
proceduro.l and substantive due process. or. alternatively. an hnmedio.te retraction. in vfriting of 
.!iuoh suspension. Failuro or refUse! inuncdiatdy to provide the documentation rcqucshxl herw:\11, 
will. of course, be used o.s further evidence that such suspension was unlawful. 

Yours very truly, 

Keith M. Fromm 
Counr.cl and Mc!nber 

4 
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NORTH PACIFICA LLC 
914 Westwood Blvd., Suite 500, 

Los Angeles, CA 90024 
(310) 556-0202 

EXHIBIT 12 
2-02-2-EDD (Pacific Bowl) 

Letter from Keith Fromm, North 
Pacifica, LLC to Chris Kern, 

dated September 23, 2002 

By Fax 

Mr. Chris Kern 
California Coastal Commission 
45 Fremont, Suite 2000 
San Francisco, CA 94105-2219 

FAX (310) 556 .. 8282 

September 23,2002 

Re: Coastal Development Permit CDP -203-01 
Pacifica Bowl Residential Development 
4000 Palmetto Avenue CAPN 009-402-250 and 260) 

Dear Mr. Kern: 

This letter is tilrther to our telephone conversat'0n of last week. I .indicated, therein, that, 
as a courtesy and without in any way compromising or prejudicing our position and conviction that 
the Coastal Commission hal:l no juriGdiction \Vhat:::o.;ver over our pmject and its approyed permits, 
I would present to you a summary of some of the snbst:a.nt!. al evidf!nce upon which the \City ros.de 
its correct and duly authorized determination that there were no wetlands on. or within') 00' of the 
project and, therefore, its determination that the project was not appeaiable to the Coastal 
Commission. 

As tbr the fact that the project is not within 300' of the top of the seaward face of a coastal 
bluff: the evidence, in the public record, for that finding comprised, among other things, the 
Coastal Commission's own post-certification map which shmvs the project is located far more 
than 300' from the top of the seaward face of such a bluff. Such evidence also comprised other 
maps and aerial photographs which were considered, and visual physical inspection, v1hich 
establishes this fact to be obvious to ~ny observer. 

i 
·' 

Mr. Imhof's letter of August 23, 2002 (the .. Comtnission Letter .. ) indicates the.t the Coastal 
Commission's map may be outdated and inaccumte. Alternatively, it may still be quite accurate, at 
least as to this issue. Indeed, it is established law that these maps would be binding upon the City 
in respect to such a determination. (Rossco Holdings Inc. v. State of California ( 1989) 212 
Cal.App.3d 642. Consequently, it certainly cannot be said that a determination as to the 300' 
distance, in reliance upon' such a map, would not be based on substantial evidence, since that is one 

• 

of the purposes for which such map was prepared and why it is regarded to have a binding effect 
on a City's detem1inations. But, in any event, since the project is not even close to being within 

1 
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said 300' whether or not the map is perfectly accurate is irrelevant to this issue. 

The Cit]: Yalic!Jy....B..ft§~Q-~ID-S.nh~:tao.ti~lE:YiQeDt;_r;_,l'4{l~':"~J-"_h~I.)et~r.Ql\D.;J.!i911 that T~Ergject is Not 
Within the Coa~w,1gorr!mi~!9n .. bPP..~als_Zc.m .. e. TJlt?_Y.ali4_it.r_9L'i.tM~b .. a D.~!~f.l114t-!!-tioqJ?X. th~ C~ 
is Stronglv Presumed and i~Q9 .. Y~nled bv th~_:~yJ.?~rruffi?lliYi.d~s:~.Je~C-

As was noted in the case ofK.irkorowicz v. Califomia Coastal Comm.(2000) 83 Cal. App. 
4tb 980, and is conceded in the Coastal Commission's own interpretive guidelines, there is a certain 
degree of discretionary judgment which must be exercised in the determination of the presence or 
absence of wetlands, which may depend on the skills and evaluation of judgment cailsbf one or 
more qualified professionals. l 

''Thus. the presence or absence of hydrophytes a.nd hydric eoils make excellent physical 
parameters upon which. to judge the existence of wetland habitat areas for the I_Jurposes of 
the Coastal Act~ but 1:hey arc not the sole r-rite-ria. Jp_§Q.JP.~-~a.ft~s. pJQR~identi1jcatiQJ:l of 
)vetlonJ:l.~..:v.J.i,1Lrt:t.'!l!ir.~.Jh~_x~i.U1!.P.D.t.fiJJ~J.I.i_f!gst ~mtew~jf:._I}Qi,:.'~(Inrt!rprotive GJJid<;line, :;:upra, 
at p. 78, ~~pp.en. D.}' 83 c~L.App .. -:1-t:' P.t 9~3 

p.03 
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The City reviewed a great deal of evidence in the three (3) years in which it cc;nsidcred this 
project and received both numerous written reports (including updated reports dated ~arch 19, 
2002 and May 22, 2002 from Wetlands Research Associates) and extensive, ongoing,,'clarificatory • 
oral evidence and feedback from two expert biologists. Wetlands Research Assooiateii and Thomas 
Reid Associates. both of whom determined that areas located on the site which. initially, had 
shown signs of possibly being wetlands, were not wetlands, primarily because they lacked the 
necessary source of hydrology to promote hydrophyric vegetation and lacked the necessary hydric 
soils. In short then, in accordan<:e with the Commission• s own interpretive guidelines ilie "skills of 
a qualified professtonar, indeed, two qualified professionals were used (tltree if you count the 
Army Corps of Engineers) in the ·'proper identification ofwetlands,. and the unanimous 
conclusion of those qualified professionals W.fi.S that the~~~~-J:lJL::W£lL1:Y..etlands ,.p_~s-nt. 

The whole of the record indicates that the City received, inter alia, two biological repo1ts, 
\ 

one by Wetlands Research Associates, Inc. dated December 27, 1999, and one by ThqJnas Reid 
Associates, the EIR pre parer itself: dated January 24, 2000, as well as a letter from th~ Army 
Corps of Engineers dated January 3, 2000, all of which concluded definitively, there were no 
wetlands, under any applicable definition, on the project site. 

Quoting from the December 27, 1999letter, Wetlands Research Associates, after expressly 
considering the definition of '"wetlands" under the Local Coastal Plan. concluded: ' 

"The LCP contains a definition of wetlands that ha.-; been used to identify any 
possible wetlands on the Pacific Cave site ... Based on the observations made in this study, • 
hydrologic indicators were not presenras required to meet the LCP deflnitiou that "the 

2 
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water table is at, near, or above the land surface". Furthermore, the site did not support 
hydric soils. The presence of Lonicera involucrata, a hydrophyte that is listed as a 
facultative species, does not necessarily mean that the site has wetland hydrology since 
this plant is found equally in either wetlands or uplands. 

'· ~ 
" Based on these observations, there are no areas on the subject pari:~l that meet 

the City of Pacifzca LCP defmition of wetlands. Furthermore, the Corps hds confumed 
that there are no areas that meet the federal defmition of wetlands." 

The January 24, 2000, peer review by Thomas Reid and .. t\.ssociatcs, hired by ~he City, also 
quoted the LCP det:inition of wetlands and thereafter concluded as follows: 

"In his analysis, Tom Fraser ofWRAfound that hydrophytic vegetation is present, 
but that wetlands soils are not. The particular species of plants he names in this analysis 
are facultative, meaning they occur equally in wetland situation<.> and upland situations. 
That is, they do not require saturated soils in order to grow, like an obligate wetland 
plant does. Thus, he reasoned that it is important to find hydric soils in comtert with this 

J• 

vegetation to meet the LCP definition. ·~ 
\ 

.:._ 

I found two discrepancies between the original delineation and this LCP analysis, 
but in the end I would agree with the collclusitm. that the site does not contt!bl a 
wetland as defi.necf iu the LCP. " 

Thlo: Thomas Reid AtS.<)I.;iate<; report ab~o. {~On.c:iud~~d that th~.o:re JS no evirlenct; that the site 
~mpports a wetland us O'~l~nt~d i.u the City's !f:!?IY:!!IJJ~Od~. Conversely, th.1.:m;; wen;; no e·.~.pert reports 
or testimony in the whole of the record which arrived at n eontrary opinion that there were any 
wetlands on the site. 

In summary then, the City had ample substantial evidence within the record to support its 
conclusion that there were no wetlands on the site. · l 

,j, 
f:' 

Likewise, another patch located, outside of the site, on a public strf:..et, was alsci examined . 
in detail and determined not to be a wetland, because, it was simply an un-m.aintained drainage 
ditch and by the Coastal Commission's own guidelines such a drainage ditch is not considered to 
be a wetland. 

In regard to the drainage ditoh, the admiJJistrat.ive re0ord shov.,ra that the City, iu arriving at 
its determination th~t the- dr:dr.vwe dit.~h ·was not 2. WP.tll'lrv.!. t~O.~.~ide;rt:d the ~:::ont';!nt.,. of l:h.e Coast..'\1 

~- , 

Commission's own Stnte·?.ride Interpretive Guideline fi>r Vv•.~t!:'!..n~ls cmd Other Wet E.,.'l,rjronm~ntally 
Sensitive Habitat Areas (Adopted on February 4, 1981). App~ndix D: 

- J 
"For the purposes of identifying wetlands using technical criteria contained in this guideline, 
one limited exception will be made. That is, drainage ditches as defined hereit,. will not be 

3 
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considered wetlands under the Coastal Act. A drainage ditch shall be defined as a narrow • 
(usually less than 5 feet wide), manwmade non·tidal ditch excavated from drv land." 

• J 

,I 
f·1 

In its supplementary report dated :March 19, :~002, regarding the cxistellCe or ~Jon-existence 
of''wetlands"ou tlu~ Fish property adjacent w the projer.:t s:~tr..:, \Vt~tlands Research Associates 
stated as t.oUows: · 

"'In our delineation report to the Corps of Engineers on the Fish parcel (March 
2000), we noted the presence of two areas that exhibited prolonged hydrology. One was a 
man-made excavation that is outside the current proposed project covered by this EIR. 
The second was a drainage ditch along a portion of the upper edge of Edgemar Road 
which is also outside the grading area proposed under this EIR. We noted that this feature 
is a drainage ditch that had been dug on uplands and receives water from areas that are 
upslope of Edgemar Road including runoff from storm drains along the Pacific Coast 
Highway ... As a public street, the City ofPaci:fk?. .is charged \·vith the maintemhce of this 
road and its drainage dit'Vh. Under routine m~.intv~mlnne, this roa(-t~ide ditch '-"'q~ld t~arcy 
St"rttl '"''t•.-...x'to ~L ·• r• ·_..,, '' (:, .... t· "'"'ae '-'vor· •• ..., 'f.'1..,,. f'',.,,.,.'! "-·~n~'lun~A ,.h1ni· t~., ... r ,J ;ci ........ ~1".'"" ,· -'-J ,UJ. ..... .-J •. I. U.~~·. '-l•. 1· ~ '-"•~• '""·;:;> a, •• ~..... •~.., ...... ··.!"'· ,..J •.•• ·'·'"'·'· '-'·· .... .• ~ .... ) !.I. •. ,.> . ..>\., ........ ,.. 

n1n· <;'.dl.!'~tm ''~''f'r ·rh ;..., d·;•rt·h 
J,"-_.. ~.., ;l,.J -·-• C..: .... ., -·L:.o.. • _, • •·~., 

The. Ci.t:1· ·;)f .?ud!i.-:::r1l..CP dt)0B not •-:o:r:.'!'l\::lr-:.s.·cit,1.iJ..l.B.ge.:litche8 to be c::G.vjn:..;.n:::n-!•.ntally 
· se:n:;rtive n.;~.:.1.s or werJan•;i£; In J.ddition,. the C\·.Jifm.Tlla C•Jfl&tai Conu:o.ission. determined 
·that ditches were not considered wetlands in tl1e Comm{ssion .:.1dopted Statewide 
htterpretive Guideline~ for \Vetlands and Otho:r\VeitEnvirmm:!•3n.tally Se-nsitive :aabitat. 
Areas (Adopt.ed on February 4> 1981). In its determination., the Commission ~r·..ated i{1. 

AppendixD: 

"For the purposes of identifying wetlands using technical criteria coryained in 
this guideline, one limited exception will be made. That is, drainage ditche.s}ts defined 
herein will not be considered wetlands under the Coastal Act. A drai11.age dqch shall be 
defined as a nan·aw (usually less than 5 feet wide), man-made non-tidal ditcJr. excavated 
from drv !ant:l' . -

·n1e feature along the upper edge ofEd.gemar Ro.1d meets the definitio.1 of a 
drai.tJ.age ditch and is subje-ct to mainterumce under the City'' 3 st2nd8.rds . .lt!!rut'i.not 
qualify as a LCP wetland." 

The DEIR (N-B-2) itself stated: 

.. After a portion of the site in the riparian scrub habitat was observed to be we;:on a 
recurring basis during the rainy season, WRA revisited the site. addressina the~e 
observations, concluding that the wet areas were due to faulty drainage along the trace of 
Edgemar Road and did not qualey as wetlands under California Coastal Comniission 
£.riteria". 

4 

• 

• 



Tuesday, September 24, 2002 12:04 AM 000000000 

• 

• 

• 

On page N-B-4 of the DEIR, the same conclusion of no wetlands in respect tO the 
Drainage Ditch was reinforced: .. 

"During a June 1999 wetland delineation by Wetlands Research Associates, two 
months after the most recent r~ surface water was not noted in this habitat. WRA 
revisited the site in March 2002 and confirmed that the only saturated areas w~re either 
off-site or associated with abandoned drainage ditches on site." 

The final area, also outside of the project. which initially exhibited some possibility of 
being a wetland was considered and examined in detail. There is evidence within the record that 
(a) this area is located in excess oflOO' from the .. project" as such term is defined in CEQA1

, (b) 
this area was a man-made, occasionally wet, excavation and, that the City, in its detennination tltat 
this area was not a wetland, gave consideration to the binding autl10rity of the Calitomia Court of 
Appeal, in Beach Colony II v. California Coastal Commission, (1984) 151 Cal.App. 3d 1107, 
which mandated a t:.~onclusion that such area could not properly be identified as a regulated or 

protected "wetland" under the Coastal Act and, hence, is not a regulated or protected "wetland" 
under the Local Coastal Plan for the City of Pacifica. 

In Beach Colony II the Court rejected a claim by the Coastal Commission that a man
induced :flooding of formerly dry upland constitutes a protected ''wetland" where the wet area 
exists solely as the result of the man-induced damage to the real property. The Court reached this 
conclusion even though the area met the technical definition of wetland because it was submerged 
with water. The Court held that "except for the interference of certain man-made shuctures 
(bridge pilings) preventing nonna/ flotsam and jetsam pushed ahead by flood waters from 
following [its] natural course'', the subject area would not have been wet and therej(,re could 
not qualify as a "wetland" under the Coastal Act ... (I d. at 1114 ). 

In determining whether the "''wetland" should be protected under the Coastal Act, the Court 
asked three questions: (1) was the area part of a dynamic system?; (2) is the property in question 
part of a "wetland" system in which periodic changes can be expected?; and (3) is the tract part of 

1A line of 100' drawn from any point in this area does not touch the project at any point. 
Rather, at its point closest to the project such line ends within Edgemar Road which i~i a public 
street and for which the City itself is responsible for maintenance, irrespective of the existence or 
non-existence of the project. Since maintenance by the City of its own public streets tfi a ministerial 
duty of a City for which no discretionary pennit need be oht..'lin.ed, Edgemar Road 1s not part ofthe 
project, both because it is not within the confines of the boundaries of cur project area and because, 
under CEQA a "prqject"only comprises activities which are subject to a discretionary permit 
(Public Resources Code §21080, 14 CCR §15060). (Public Resources Code Section 21080(b) 
states: "This division does not apply to any'o.fthfj following activities: .. ministerial proj~-,cts 
proposed to be carried out or approved by pcblic agencies ... ") 
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an .. historic., wetland? (Id. at 1113 .. 14). 

In answering these questions. the Court found that the .. dynamics" diverting the river 
channel and directly causing the deluge ~ere not natural" and "it would not have occurred except 
for the interference of certain man .. made structures." (Id. at 1114 ). It found further that the 
property was not part of a wetland system in which periodic changes could occur. The Court also 
found no evidence that the area encompassed historic wetlands, and even noted that the U.S. Army 
Corps of Engineers, charged with enforcing the analogous federal regulation protecting wetlands, 
"specifically disclaims jurisdiction t.<.' monitor dry lands ml}rely be-:-a.use they were on~ part of a 
wetland system." (Id. at 1115 [citing42 Fed. Reg. 37,128 (J1dy 19. 1977)].) I 

\, 

'· 

Like the wet areas in Beagb. Colony II, tht'' record ,;onta.ined substantial evi.denc~ that the 
occasionally wetness of the excavation existed only due to the iutetference of man-made 
excavation preventing surface waters from flowing off the site in their natural course. ( 151 Cal. 
App. 3d at 1114). Prior to the excavation, there is no evidence ofponding in that area, or that it 
was part of any "dynamic", "historical" or "wetland" system. Theretbre, under the B~ach Colony 
II holding, the City was bound, as a matter of law, to conclude there was n.o ''wetland" either upon 
or within 1 00' of the project. 

ContnU.")' to 1l1e Cmmnis~;iou Letter's sta.t<~m-Dnt iliat, "thej!tct that ce;~"tain ar-?.as exhibil.ing 
wetlar;,djeatures may be !he result ofman~m.ade c:omi.Wons is nat othentli.Se relevar.:;iin t.:pplying 
this definition'', the City i~J bmmd by the law ofC.rJ1fi'.m~.ia, "vh.i'-~h includes the interpn!tntions of the 

p.07 
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'Keach C0l9.rtXJL 

In reviewing administrative regulations and their authorizing statute, "the courts are the 
ultimate arbiters of the construction of a statute, 11 not the administrative agency. ( C~difomia · 
Assn. ofPsychology Providers v. Rank: (1990) 51 Cal.3d 1, 11 [270 Cal.Rptr. 796,793 P.2d 2].) 
"[w]hile the construction of a statute by officials charged with its administration . .. is entitled 
to great weight, nevertheless, '[w]hatever the force of administrative constnv:tion .. ; .. final 
responsibility for the in,terpretation of the law rests with the courts.' Morris v. Willi.~ms (1967) 
67 Cal.2d 733 

Thus, as a matter of law, in light of the ~~~c.h.~9JqnyJI c.nse, tbe Commist~i<'ll!Letter is 
simply incon·ect where it states that the fact that the a-t~a was the result of man-made bonditions is 
· I d · · ... l ~ -I ' · • ' r· · · · · · 1rrc .ev.flnt to a ,,f.~teutl'.n.'i0'tJon -n.~ ·;v;;t 31J'. ~-- t- m-:.r~~: :-:· t.~::: ' . -·n. ~ton:,. . . 0m r'!'! m~~~~Jn n,_?,y mt1dpret Its own 
regulations. including t!K'' '\Vet!m•.d d~tlni"ti.<m cc~n!tl.i.w~r.!. i.n 14 (~CR. s-~~~:-ti.ou 13577, Sl.:!.ch 

interpretation is, as .a matter oflaw, snbordi.IL'lte te ~.mi/or qm.t!iHeli by the interpretation of the 
wetland definition rendered by the courts. 

As already noted, in respect to the determination tht~t the project was not within 300' from 

• 

• 

the top of the seaward face of the coastal bluff west of Palmetto Avenue. the a.dministra.tive record • 
contains such substantial evidence as the Coastal Commission's own post-certification maps which 
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show quite clearly that t.ne project is not within 300' ofr.he top of the seaward face of -.mch coastal 
bluff, as well as various aerial maps and many other maps. Additionally, simple visuaJ inspection 
makes it obvious that the project is not located withi.n guch a distnnc.~. Even the Commission 
Letter does not assert l.b.at -.:he proj~ctj~ within such a dist'lm:e, it nH!rely 3pec;ulates that it mav be 
within such a dista.qc~. Ther-3 in sufficient relcvnnr -::~vid~!~C:?. in th~ administrative record that a 
reasonable mind might accept as suJii.cient to support r.h~ c:ondm:.ion ree.ched by the City, that the 
project was not within either 1 00' of a wetland, nor 300' oftb.e top of the seaward face of a coastal 
bluff 

The administrative record demonstrates quite clearly that the City's decision of August 12. 
2002 that the project was not within the appeals zone is supported by a plethora of substantial 
evidence and was a reasonable conclusion to be dravvn from such evidence. The Notice of Final 
Action dated August 19, 2002, accurately reflected s~~~-h de.cision, complied with the Etatut01y 
requirements as to fonn and contents and was, there:tore, a v.3.lid notice. Consequently, under no 
circumstances may the City's decision nov" be :.:!ppe~dt:~d to ·~b-.:: Cca~tr!l Commis~ion. All othe-r 
contentions '.:ontaiJted in th,;- C ommisP.ion L~ttcr, :;l.f'.!·,. t!v)rd.fxe. Inoot. 

p.08 
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of its project by rendering the project undevelopable .wd ·;mmarketabk?, it is causing us irreparable 
• injury as well as substantial monetary damages for every day that it is not withdrawn. No 

development of the project can occur without a valid, non-expired coastal development permit. 
The coastal development permit is only valid tor a relatively short time under any circumstances 
and an invalid "suspension" of it might very well result in the permit expiring before it ·~t:Jn ever be 
proven in Court that the ''suspension" was invalid. The fact that th<~ Commiss1on h.2.s been made:: 
aware that its suspension of our permit is without lavmJl authority and knows the coosequenves ami 
damages which its unauthorized and illegal actions are ~ansing and yet still 

2Few reasonable developers, builders, banks etc., would voluntarily place at risk many 
millions of dollars and rely upon the validity of the Coastal Development Permit issued by the City, 
even i£ as a matter of law, it is absolutely valid, if such per.sons know to do so will en1angle them 
in expensive and protracted delays and/or litigation and/or enforcement proceedings with the 

• 
Coas~ ~ommissio~, even if ~uch litigation ~d/or en~orce1~e~t p~o~eedings by the Cc,•astal 
Commtsston are entirely dev01d of legal ment, authonty or .JUnsdtctton. . ' 
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refuses to withdraw same makes the Commission's actions that much more reprehensible and 
· responsible for the damages such actions are causing to North Pacifica LLC. 

Yours very truly, 

Keith M. Fromm 
Member and Counsel 

cc. Peter Douglas, Executive Director, California Coastal Commission 
cc. Peter Imhof: California Coastal Commission 
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List of Exhibits 

Report dated March 19,2002 from Wetlands Research Associates, Inc. 

Report dated December 27, 1999 by Wetlands Research Associates, Inc. 

Memorandum dated January 24, 2000 from Thomas Reid Associates comprising peer review of · 
findings by Wetlands Research Associates, Inc . 
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2-02-2-EDD (Pacific Bowl) 

Letter from Keith Fromm, North 
Pacifica, LLC to Peter Imhof, 

dated October 2, 2002 

NORTH PACIFICA LLC 
914 Westwoo~ Blvd .• Suite 500. 

Los Angeles, CA 90024 
(310) 556-0202 Fi\.X(310) 556-8282 

Mr. Peter Imhof: Coastal Planner 
California Coastal Commission 
45 Fremont, Suite 2000, 
San Francisco, CA 94105-2219 

October 2, 2002 

Re: Coastal Development Permit for Development at 4000 Palmetto A venue (the 
.. PropertY" or "Project") ~' 

·; 

Dear Mr. Imhof: 

In our previous letters to you, we attempted without either any success or even the 
courtesy of any response from the Coastal Commission, to persuade you that the executive 
director~& purported suspension of our Coastal Development Permit was invalid and not 

p.02 . 

• 

supported by law, and we asked repeatedly that it be retrocted so as to remove the cloud upon • 
our Coastal Development Permit, which, for cll practical purposes, deprives both our permit and 
our project of all economic value. 

By this letter we wh;h to point o::.t, ye:: one ~ore clear de:.:ton.:.--tration as to why: this 
purported suspension is unlawful, unreasonable and constitutes, in the truest sense oftb!e terms. 
an arbitrary and capricious act on the part ofWJI. Douglas, and/or the Commission. ,: ·;, 

In your lette: of August 23,2002, to t:.e Ci·~ of Pacifica, you state that the City employed 
the wrong definition of "wetlands .. in deterru.idng whethe:- or ;:10t the project was appealable to 
the Coastal Commission. wi1erein the Cizy er..:ployed the LCP definition cf"wetlands"'instead of 
the definition contai."'led in tte Coastal Cotr ..... ""l.:issi.:r. Regu~.:::.tion :3577.1 

Yet, it was the Com:nission it&cl1:: tc~~·: J=_:;::r:.:cted ·,·:1e Ci·-, to ;.:se :he LCP definition of 
"wetlands" in makg i~s detl."lr:ninatior..s :ega:c!h::.t, -::he ox.:~:ence or non-existence ofwt:'tlands in 
relation to our project and tl1e processir..g of our Coastal Jevelopment Permit. In its letter to Mr. 
Crabtree dated January 21, :~000, (a·;:-~:..;; copy o:k>~d1ic-h it :::.::u .. c:~~ci t.~reto for your convenience) 
the Comnu.sst·OI' pP.~ "t '1' ""g·rm' :- ~· " 1pe-~-~.-·- t" -. ··· ...... -:; 1 ~')t ,_. ..... '.. "' •. 'l,.,_,_,T'l'' ·'.-.s-t--·.t·ted M1· Crabtree· ,., Y.t. V .L _....,. -..l!j 1'"'-'.t.o-.-, '-'t.J-:J ......... .f..t.. 4.-'iL ........... .._..,; V.lll.rJ.-o.~CP .:r .J.&.i. WW"W' • : • .. 

1 "Under the wetland defJni!:on conta;.-::.ed :t . .:4 C::R Se::t~O'Ii .• .'J577, th.s deflnittonfoi·purposes 
of determining Coastal Commission .-;: ... '-~:Jealj-uriscdctiof,. we-:lc..:.ds ate d.el:fi..J.ed ... " Lett~r of Peter • 
Imhof: Coastal Corr...r..1ission, d~:;ed Au~~Jst :~, ,. 20C2 to l'Lic.h~e: :::ab!ree. 



Wedne::.day, October 02, 2002 4:37 PM 000000000 

. . 

• 

• 

• 

"'fVetland~Btological Resources. The FJR should contai!! a detailed description 
r:.:y· tl!e e:-:tstir:g slte habitat. parttcu.l~!r~'/ ;~·,.:: v,:.:-:!and C"-?t':; (rnd ethers, :nst:tve 
Jmbitats. T!zq. 1:hcmld indude c di~-:ot.:ssfr.m qfthg :r'!·:~· a.r,ui-lo::tJ!tc-1'1 of the 
wetlanrls, and a descrivtton arth.r: vee-et.::; tJoil:: tmd h,,'d1·olof!T'. Delilteation - ~ - . ~· 
slwn!d be bastt!d tJP- the definition ofwet!rmis C!J!f.tr?.ined i!~ the LC.P." 

It is the essence of arbitrariness and caprice that. in the :first i.nstancje the Commission 
expressly instructs the City to employ the LCP definition of wetlands to determine the existence 
or non-existence of wetlands, and, later, after many years of work and literally millions·of 
dollars have been expended in reliance upon such instruction. the Commission then states that 
the City erred by complying with the Commission's instru.ction in employing the LCP ·~e:finition 
and not the definition contained in the Commission Regulations. :: 

L 

' 
According to the Commission's current logic. there is no scenario underwhich~he City 

could have acted properly. U: as it did, it complied with.the Commission's January 21~ 2000 
instruction, then, it is alleged, the City erred irr r:ot employing th~ Commi~sion Regulati-ons 
definition ofwetlml,'!.s. u: on th~ otherhan.d. the- City htd cmploy~4-th~!¢o:lnmissiou 
Regulations definition, it 'N01.~ld h<:\ve violated the Comnrisaion'~J ~anumti+1;2000 instruction. 
This is the essence of:arbitnir~v; .capriciou.s ar.c: uiational ;;ml.duo~ :on the :pa1~t! of the Commission 
and Yet One Inorr- -· ... acio' n V"'h'l..r ~-J..,,, SUS;....,~·~·s;ov· """""+ ;.,.,.,,.ll~·>i;;,.,"'h' h"' 11 :-r-,. .. ,,.;.., C;.' ·Jl'l. C.oast-1 

, , ... -..· i·..,; 13 rv~.s....l ........ ._.. }"'"" .. .1. 1 1. ... ....... u .. ..:>"' ..... u .. u . ..... -.. .. -;."'•"""'"'./ ;.,...~~ ...... "'v'-! L-A' ' ·u 
Development Permit '· · · i · · 

As demonstrated in our previous lette...-.s. the Co~:i:.issior.' s J &.'luat-y .21, 2000' Ie.tter was 
quite correct in instructing the City to employ the LCP cic:5ni-:ion, since, under Coastal ~\ct 
Section 30519, once.there is a certified LCP, :he Com.missio:1 n.o longer has any powel;, to 
exercise developme:1t review autho:ity (inclucii."lg the ®·.:t..oricy :o dere:n.ll .. -..e the absenfF or 
existence ofwetlan.cis) and such powe: is cel.;guted to tb.~ City ::o 1:le exerci:;ed.pursuruiito and in 
compliance with its oertified LCP. Bu:, addi:icnally. the O:ornmissicrr, by its O'Wll actions, is 
estopped from even contesting this :?O:int, sinoe it cannot :a:Jw suspend the permit on the grounds 
that the CiW erred lr:.• comp(Firtf ·;/t}: the C;,::- ·:::i;:sior .. ':. :y,·n c:p:ici~ t·;:;:x.ctions as to how the 
delm. eat!' on of the e'·l· o+en~e "':"' ""':n-"·1-;Ste·~c" .-.::-'·'·!"'''ln..,_.:: •:. "" ,_.· -t(" ;....., rJ.ot.o.7-""l;,..,A ====~=..:=;...::.:."',...""-"::;:"=\.1 ...1 ... .t..L.I....J. \..~...L •--'V __ ,.vt.UJ..;.u.~ · -a.J ...... v1rtoi -~"'--- .... .a."::..:.:.. 

"The government may be b.ou~1~ by a:1 eq-~,:.:.:ilile estoP,pei :ir~ ·:he same me.nner as a 

priv.:.:e pa..•1:y whe:1 e.:.e~:::::::·::: ::-2c:.::sr.:.; -~- .!:!.."1 c.:;ro:~:.::3! against a private 
party are present a."'l(,, in the :om ... d..:;red VlU~v a coa;.-: o:' tquiry, the injustice 
which wock..re£.·-llt i:·orr. a!~~~~:.~·,.. :~ upl:.:J . ..:.. ;;:.:-~ e~;::opp:;: it. o: sufficient'<iimension 
7o ;, ....... :fy """V .,.,:;.~ .. 't ,.,.~- ... ,-'-· · ..... .,.,, ... ",,., ....... · ~· ~'\: ,.,:...;.-:. ·· ···,ld· ... ""sult +-.:onl the 
c. j'--.31..&. Gu.1J \;;.i.....,l;v ...t.f-"'-".L ... J._,...._L/ ___ ..:._ ..... ....,.L'-'L:i ... • . .,n. ~,~'-"-•'""1J ''"' A..&AV.t ... ""- .._,...., .1.\o.J ll , 

.,.ai·s:-lg of, ... ""s""-,··p,~l" t.;.-.. ..... -1·- ,,...,·tyo·'~·.:·. -~--1.," t..+·:n.,.·~r·.~ 1 '1963)21''2 
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Additionally, the Commission's about-face on how the delineation ofwetlands was to be • 
handled flies in the face ofGov Code Sections 66474.2 and 65589.5(j) both of which freeze the 
ordinances, policies and standards for evaluating the application for a vesting tentative ·tract map 
(which is the project to which the Coastal Development Permit pertains) to those which existed 
as of the date the application was deemed complete (i.e. June 5, 2001). Certainly, as evidenced 
by the January 21, 2000 letter, the standards that existed at that time were that tho existence or 
non-existence of wetlands was to be determined by the City utilizing the LCP definition. 

Furthermore, as it is 'clear that the Commission letter of January 21, 2000 evidences that 
the standard employed by the Commission as of that date was the "LCP" Si"..andard, th~re is the 
additional issue that the Commission is now violating North Pacifica's constitutiono.l dghts to 
equal protection under the law, if the Commission has not, at leas-:: since January 21, 2()'00, 
suspended each and every coastal development permit i.sst;.ed to each applicant wherein the local 
agency employed the LCP standard and not the Commission regulation standard. 

The Commission's actions are clearly arbitrary, irrational, uclawful and unconstitutional 
and are causing us irreparable harm in that or:.r valid permit, which constitutes a constitutional 
entitlement and property right, for which we toiled several years and 'Spent millions of dollars, 
may well expire before the Commission lifts its purportee and urJawful sr:.spension of it and we 
are able, in any practical way, to obtait. any of our lawfully entitled bencfi: from it. Fo1: these 
additional reasons, we once again dema."ld that you forthwith rerr.::.ct your purported su~pension 
of our Coastal Development Permit and refram from puQc:ting :o exercise any furthe1;~ • 
jurisdiction, of any nature, over it. , 'f 

·•[ours w:ry ·.:r..:.iy, 

Keith M. Fromm 
Counsel and Member 

cc. Mr. Chris Kern, Coastal Commissio=: 
lMr. Petk}r Doaglas, Executive Director, Coastal Commission 
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NORTH PACIFICA LLC 
914 Westwood Blvd., Suite 500, 

Los Angeles, CA 90024 
(310) 556-0202 FAX (310) 556-8282 

RECEIVED 
OCT 11 2002 

CAUFORNIA' 
COASTAL COMMISSION 

Mr. Peter Imhof, Coastal Planner 
California Coastal Commission 
45 Fremont, Suite 2000, 
San Francisco, CA 94105-2219 

October 4, 2002 EXHIBIT 14 
2-02-2-EDD (Pacific Bowl) 

Letter from Keith Fromm, North 
Pacifica, LLC to Peter Imhof, 

dated October 4, 2002 

Re: Coastal Development Permit for Development at 4000 Palmetto A venue (the 
"Property" or "Project") 

Dear Mr. Imhof: 

This letter is in response to your letter to us dated September 17, 2002. On September 9, 
2002, this writer on behalf ofNorth Pacifica LLC and our attorney, Ms. Jaquelynn Pope, faxed 
to your office two responses comprising, collectively, about 27 pages of legal authorities 
explaining why the procedure you proposed in your August 23, 2002 letter and, essentially 
restated in your September 17, 2002 letter was, for a very great number of reasons, not in 
accordance with nor authorized by law. We have never received a response to either letter. 

What is remarkable to us is that your September 17, 2002 letter, not only is not 
influenced in the slightest way by any of such legal authorities, but does not address any of our 
objections therein or, indeed, even make mention of our September 9, 2002 letters, as if the 
letters had never even been sent, or, worse, were simply not even worthy of response or 
acknowledgment. In my telephone ~onversation with Chris Kern on September 13, 2002, he 

. . 

~dicated that he had received a copy of said letters and read them, so we know they were 
reviewed, in your office, by at least Mr. Kern. So it appears, whatever communications we malre 
to you, if you disagree with them, will simply fall on deaf ears, but we will try again, if for no 
other reason at this point but to make a record for judicial review and to establish that the 
Coastal Commission and its representatives have, in every sense of the word, exhibited a 
demonstrated indifference to the law. 

Your letter of September 17, 2002 illustrates, by its practical effect, how your proposed 
procedure engenders mmecessary delays and abuses and exactly why the arguments contained in 

. our September 9, 2002 letters must be correct. 

Executive Director Has No Authorin_rto Overturn a Quasi-Judicial Decision ofthe City. 
The City's Decision Is Strongly Presumed. By Law. to be Valid. Only a Court May 

Overturn It and Then Only on the Basis of the Substantial Evidence Test . 
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Your letter seeks, wholly contrary to law, to shift the weil-settled legal burden of 
establishing the validity of the City's quasi-judicial determinations that (a) there are no wetlands • 
within 1 00' of the project, (b) the project is not appealable to the Coastal Commission, and, (c) 
the coastal development permit is valid and not suspended. 

The law is quite clear that the City's determinations in these regards are presumed to be 
valid and binding upon everyone, including the executive director of the Coastal Commission. 
Therefore, once the City decided the project was not appealable to the Coastal Commission, as a 
matter oflaw, it became not appealable to the Coastal Commission and because it is not 
appealable, Section 13572 of your Coastal Commission Regulations is simply inapplicable. That 
you state: "The Commission does not consider any coastal development permit issued prior to 
resolution of this question to be effective, and any development undertaken pursuant to such a 
permit could constitute a violation of the Coastal Act and subject to enforcement action" is 
simply .an admission that the Commission refuses to proceed in a manner required by law. 

The City Council's determination that the coastal development permit was validly issued, 
the Notice of Final Local Action was not defective, there were no wetlands within 100' of the 
project and the project is not appealable to the Coastal Commission, as a matter of law, comes 
with a strong presumption of regularity. (California Manufacturers Assn. v Industrial Welfare 
Com. (1980) 109 Cal.App.3d 95; Sequoyah Hills Homeowners Assn v. City of Oakland (1993) 
[23 Cal.App. 4th 704]. 

The onus is upon anyone, includig the Coastal Commission's executive director. Mr. 
Douglas. who seeks to overcome such presumption and to overturn such a City Council 
determination, to do so in a court proceeding and to prove that an abuse of discretion has been 
shown. (Coastal Act, section 30802, Code Civ. Proc. section 1094.5; Youngblood v. Board of 
Supervisors (1978) 22 Cal.3d 644, 651; Coastal Commission v. Superior Court (1989) [210 
Cal.App. 3d 1488]). 1 

1 Even if the executive director of the COOstal Cotn~is~ion were to contend that the City had no 
jurisdiction to have made the determination that the coastal development permit was not 
appealable, which would seem somewhat senseless because the City has a legal obligation to 
make such determination (see Pacifica Municipal Code Section 9-4.4304(n) and 14 CCR 
§13571), his remedy would still require that he submit such issue to the court under a writ of 
administrative mandamus and not simply purport, unilaterally, to suspend the permits. 

''If a tribunal has subject matter jurisdiction in the fundamental sense, its decision will be 
res judicata notwithstanding that the decision is incorrect. "It is an established rule that 
where a tribunal has jurisdiction of the parties and of the subject-matter it necessarily has 
the authority and discretion to decide the questions submitted to it even though its 
determination is erroneous. [Citation.] This rule applies to quasi-judicial tribunals as well 
as to courts." (Cullinan v. Superior Court (1938) 24 Cal.App.2d468, 471-472 [75 P.2d 
518]; accord Hollywood Circle, supra,55 Cal.2d at p. 731; Ang, supra, 97 Cal.App.3d at 
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The Coastal Act, itself, spells out this very remedy and expressly states that it applies to 
the Coastal Commission itself: 

1493: 

30802. Any person. includinz an applicant for a permit or the 
commission, aggrieved by the decision or action of a local government 
that is implementing a certified local coastal program or certified 
port master plan. or is exercising its powers pursuant to Section 
30600.5, which decision or action may not be appealed to the 
commission, shall have a right to judicial review of such decision or 
action by filing a petition for writ of mandate in accordance with 
the provisions of Section 1094.5 of the Code of Civil Procedure 
within 60 days after the decision or action has become final..." 

As stated in Coastal Commission v. Superior Court (1989) [210 Cal.App. 3d 1488] at p. 

"As early as 1944 the California Supreme Court articulated the rule that! 
party's failure to seek judicial review of an administrative agency determination 
would prevent the party from later challenging the merits of that determination in 
a collateral proceeding. (Stockton v. Department of Employment (1944) 25 
CaL2d 264.267-268 [153 P.2d 741].) [2b] This principle bas been repeatedly 
restated by both the Supreme Court and the courts of appeal and applied in a 
variety of contexts, including cases involving the Coastal Commission. (See, e.g .• 
Monroe v. Trustees of the California State Colleges (1971) 6 Cal.3d 399,405-406 
[99 Cal.Rptr. 129,491 P.2d 1105]; Knickerbocker v. City of Stockton (1988) 199 
Cal.App.3d 235,243-244 [244 Cal.Rptr. 764]; Walter H. Leimert Co. v. 
California Coastal Com. (1983) 149 Cal.App.3d 222,233 [196 Cal.Rptr. 739]~ 
Briggs v. State of California ex rei. Dept. Parks & Recreation (1979) 98 
Cal.App.3d 190, 196, fu. 3 [159 Cal.Rptr. 390] (also a Coastal Commission case); 
DeCelle v. City of Alameda (1963) 221 Cal.App.2d 528, 535 £34 Cal.Rptr. 597]; 

p. 678 (at p. 1501). Coastal Commission v. Superior Court (1989) [210 Cai.App. 3d 
1488]", at 1510 

There can be no question that the City had the subject~matter jurisdiction to decide 
whether or not the permit was appealable to the Coastal Commission since this subject-matter 
jurisdiction is set forth, inter alia, in the Pacifica Municipal Code Section 9-4.4304(n) and 14 
. CCR §13571 and the executive director would not be claiming that the City made the incorrect 
decision if the City had no authority to make any such decision to begin with. Obviously, the 
executive director of the Coastal Commission would not be insisting that the city change its 
decision and say the permit was appealable rather than that it was not, if the City had no 
authority to make any such a decision, one way or the other . 
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see also Westlake Community Hosp. v. Superior Court (1976) 17 Cal.3d 465, 484 
[131 Cal.Rptr. 90, 551 P .2d 410].)", 

An abuse of discretion is established only if the city council has not proceeded in a 
marmer required by law, its decision is not supported by findings, or the findings iire not 
supported by substantial evidence (Code Civ. Proc., section 1094.5, subd. (b)). Even a court, 
much less the executive director of the Coastal Commission, may neither substitute its view for 
that of the city council, nor reweigh conflicting evidence presented to that body. (Board of 
Trustees v. Munro (1958) 163 Cal.App 2d 440, 445. Sequoyah Hills Homeowners Assn v. City 
ofOakland (1993) [23 CalApp. 4th 704]. 

Under the substantial evidence test, a reviewing court may not reweigh the evidence, as it 
would if it were to apply the independent judgment test. A reviewing court is limited to 
determining whether the record contains relevant information that a reasonable mind might 
accept as sufficient to support the conclusion reached. All reasonable doubts must be resolved in 
favor ofthe agency's determination, and the court may not set aside the agency's decision even 
though the ogposite conclusion is more reasonable. See Western States PetroleumAss'n v. 
Superior Court (1995) 9 C4th 559, Laurel Heights ImprovementAss'n v. Regents ofthe 
University of California (1988) 47 C3d 376. 

In short, then, if Mr. Douglas feels that the City's determination that the project was not 
appealable to the Coastal Commission was in error, his sole remedy, assuming he has standing at 

• 

all, is to obtain a writ of administrative mandate under Code of Civil Procedure Section 1094.5, • 
not to unilaterally declare the permit, .. suspended". Likewise, the Coastal Commission, itselt 
has the right (and it is the Coastal Commission's sole remedy) to challenge the City's 
determination, to bring an administrative writ action under the authority of Coastal Act, Section 
30802. If the Coastal Commission fails or refuses to challenge the City's detennination in this 
manner and within the time limits set forth in said Coastal Act, Section 30802, its right to do so 
is forever forfeited. 

The Issue That There Are No Wetlands on the Property is Already Res Judicata Bindiui 
upon the Coastal Commission. 

Your letter admits that "We also clearly informed you and the City of our concems 
regarding the existence of wetlands on the project site during CEQA 1'ml'iew in both our comment 
letter on the notice of preparation of the EIR, dated October 4, 2001, and our comment letter on 
the draft EIR. dated May 3, 2002. " 

This is quite correct, which means that your remedy for addressing such concerns about 
the EIR was to file a writ of administrative mandate to overturn the EIR as inadequate. Since, 
however, you failed to do so within the statute oflimitations for filing such an action, the 
findings of the EIR that there were no wetlands on the property became, as a matter of res 
judicata, binding upon you, even if you believe such :findings to have been euoneous, (indeed, 
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I!Ven if they were erroneous).2 Once again, we would recite the same authorities cited in the 
previous section of this letter: · 

"As early as 1944 the California Supreme Court articulated the rule that a pa.rt;y's 
failure to seek judicial review of an administrative agency determination would 
prevent the party from later challenging the merits of that determination in a 
collateral proceeding. [citations omitted, see above] 

The Coastal Commission's failure to seek judicial review of the City's certification ofthe 
EIR (and its findings therein that there were no wetlands on the project site) prevents the Coastal 
Commission from later challenging the merits of that determination in a collateral proceedmg. 
including your proposed collateral proceeding under Coastal Commission Regulation 1356<;3. 
The law is crystal clear on this point. 

zuif a tribunal has subject matter jurisdiction in the fundamental sense, its decision will be res 
judicata notwithstanding that the decision is incorrect "It is an established rule that where a 
tribunal has jurisdiction of the parties and of the subject-matter it necessarily has the authority 
and discretion to decide the questions submitted to it even though its determination is erroneous. 
(Citation.] This rule applies to quasi-judicial tribunals as well as to courts." (Cullinan v. Superior 
Court (1938) 24 Cal.App.2d 468,471-472 [75 P.2d 518]; accord Hollywood Circle, supra,55 
Cal.2d at p. 731; Ang, supra, 97 Cal.App.3d at p. 678 (at p. 1501). Coastal Commission v. 
Superior Court (1989) [210 Cal.App. 3d 1488]", at 1510 

3In a foo1note in your September 17, 2002 letter you complain that the Coastal Commission 
never received an Initial Notice concerning the City's permit action under Pacifica Zoning Code 
Section 9-4.4304(g). This is clearlyuntrue and attached hereto is a copy of such notice dated 
JWie 6, 2002 from Lee Diaz, City Planner to Peter Imhof: Coastal Planner, Coastal Commission. 
Further, as you have stated: "'We also clearly informed you and the City of our concerns ... during 
CEQA review in both our comment letter on the notice of preparation of the EIR, dated October 
4, 2001 and our comment letter on the draft EIR. dated May 3, 2002", you were well aware of 
and an active participant in the City's proceedings on this matter and intimately familiar with our 
project. You cannot now say, with any credibility or sincerity, that you lacked notice of them 
and are estopped by your conduct from even making it an issue. If you wished to launch a 
dispute~ as you have done now, regarding whether or not the project is appealable, (assuming 
you or anyone at the Coastal Commission even has standing to do so as an "interested person", 
which we strongly dispute), you could have manufactured such a dispute in October~ 2001 or 
May, 2002, before the permit approval was rendered, just as easily as you have done so now, 
after the project was approved and the pennit validly issued. The difference is, by doing it now, 
it costs us more delay and significantly more money. It also, however, deprives us now of an 
entitlement. for constitutional purposes, as opposed to a mere expectation of one . 



Coastal Commissjon Seeks to Exercise .. De Novo" Powers of Review Before It Has 
Established It Has Ally Appeals Jurisdiction. 

In the second paragraph of your letter you state that based on ~ of the evidence in the 
administrative record, you (or Mr. Douglas) believe the City came to the wrong conclusion when 
it exercised its quasi-judicial discretion in determining there were no wetlands within 100' of the 
project. You also state that you expressed your concerns about this issue as early as October 4, 
2001 and again on May 3, 2002. 

Your statement "Because the City provided notice of final local action designating the 
project as non-appealable, no appeal period has commenced" is nonsensical. The correct 
implication to be drawn is "Because the City provided notice of final local action designating 
the project as non-appealable, no 0/!Peal period i3 applicable. ,. Your third paragraph on page 1 
then goes on to reference "appealable projects .. , whic~ once agam, is inapplicable to the project 
at hand. Since the project was duly found by the City, the administrative and quasi-judicial 
agency authorized to make such determination, to be unappealable to the Coastal Commission, 
there was no 10 day appeal period under Section 13572 to be concerned with. 

Once again, if the Coastal Commission or Mr. Douglas disagrees with the City's 
determination in this regard, their sole and exclusive remedy is an administrative writ under 
Section 1094.5 of the Code of Civil Procedure to attempt to convince a court that the City's 
decision constituted an abuse of discretion and was not based on substantial evidence.4 

Likewise, your statement "Since the Executive Director's Determination of project 
appealability differs from that of the City, the Commission's appeal jurisdiction over this project 
must be resolved purmant to Section 13.569 before the permit may become effective" has no 
legal support whatsoever. It is irrelevant what the executive director thinks about project 
appealability. That detennination has clearly been delegated to the City under Public Resources 
Code Section 30519, as explained in our September 9, 2002letters. Once agWn, if Mr. Douglas 
believes the City made a mistake in making such a projC'?t appealability determination, the sole 
remedy available to Mr. Douglas, assuming he has any standing, is to petition for a writ of 
administrative mandate to overturn the City's decision. 

There is no statutory provision which requires a project that has already been found. in a 
quasi-judicial proceeding to be non-appealable, to then undergo a further quasi-judicial 
proceeding to determine if the first quasi-judicial determination was in error. 

4But, since the Coastal Commission never challenged the sufficiency of the EIR in a writ 
proceeding, within the allotted statutory time period, it will still be bound by res judicata on all 
findings contained in the EIR, including the finding that there were no wetlands affecting the 
project. 
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"'Once a developer has fully complied with all of the requirements of the act 
and has obtained a permit, he should not be required to postpone 
construction for prolonged periods of time while awaiting the commencement 
oflitigation which seeks to challenge the legality of his proposed 
development." Sierra Club v. CCC (1979) 95 CA3d 495 

That would, in essence, be a de novo appeal of the City's determination that the project 
was not appealable. As explained in our September 9, 2002 letters, the Public Resources Code 
Section 30603 is quite clear that, once an LCP has been certified, the sole appeals jurisdiction of 
the Coastal Commission is when the circumstances in Section 30603 are applicable. The 
predicate to such an occurrence is that the City has made a finding that the project is appealable 
to the Coastal Commission. Since, in this case, the City found otherwise, the predicate condition 
never occurred and the Coastal Commission has no appeals jurisdiction either under Public 
Resources Code Section 30603 or under its own Regulation 13569. 

Once again, ifthe Coastal Commission, or Mr. Douglas, disagrees with the City's 
determination that the project is not appealable to the Coastal Commission its sole and exclusive 
remedy is an administrative writ under Code of Civil Procedure Section 1094.5. 

There are other problems with your interpretation of the applicability of Regulation 
13569. Firstly, it is clear that it is intended to be applicable at the inception of a project not after 
it has been approved. Secondly, by your interpretation of that procedure, there is no limitations 
period on it, it could apply any time, even months or years after a project has been approved, if 
the challenge to the project's appealability does not arise until such later date, clearly defeating 
the legislative intent to achieve finality under Public Resources Code Section 30603 . 

'To the contrary, it would be illogical and unfair to grant third parties, 
such as a.ppelJants, the right to challenge permits when such a challenge 
would be time barred if brought by the party who was initially granted the 
permit A permit holder also must have le~al confidence after a defipite 
point in time in investina financial resources to implement an approved 
development. Once the 60-day statute of limitati.Oil§ has run.. the permit 
issued must be deemed good as a~ainst the world." Ojavan v. Cal Coastal 
Commission (1994) 26 CA4th 516 (referring to Coastal Act Section 30801, but 
equally applicable to Coastal Act Section 30802.) 

Thirdly, as explained in our September 9, 2002letters, since Regulation 13569 was 
promulgated pursuant to the authority of a provision of the Public Resources Code located in 
Chapter Seven, by virtue ofPublic Resources Code Section 30519, it is inapplicable to any 
project. including this one, for which an LCP has been certified. 

Fourthly, there is no dispute about the appeals jurisdiction. The City made a 
determination, the permittee agreed with that determination and no legally eligible "interested 
person" has ever disputed such determination. For the reasons set forth in our September 9, 
2002 letters, neither the Coastal Commission. the Coastal Commission staff nor the executive 
director may be an ''interested person" under Section 13569 and once the City made the 
determination that the permits were approved and they were not appealable to the Coastal 
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Commission, the issue became moot, in any case. In short, Section 13569 is clearly not 
applicable and not authorized by law for the use you propose of it. 

Regarding your request to have your biologist inspect our property, since the Coastal 
Commission has absolutely no authority over our project, and we believe, for the reasons stated 
in our various correspondences that the Coastal Commission and/or its representatives are acting 
in a manner blatantly and intentionally contrary to law, we absolutely decline voluntarily to 
permit your biologists or anyone else under your direction to enter the property for any reason. 
It is clear from your unlawful actions, and your total refusal to address, or, indeed, even to 
acknowledge our objections thereto, that your sole intent is to delay our project unnecessarily 
and cause us harm . 

.. Brownie Points"and Impartiality 

For the record, I must recount a portion of the telephone conversation I had with you on 
or about September 9, 2002. In that conversation, you stated that you were aware of 
correspondence which was sent by North Pacifica LLC to the appellant, Mr. Curtis, and some of 
his fellow members of an organization known as the .. Committee to Save the Fish and Bowl". 
You had received this communication, on an ex parte basis, (perhaps even on a hearsay basis), 
from one of the recipients of such letter (or maybe just someone who heard about the letter). and 
you stated to me: "You didn 't score any brownie points with the Commission by sending that 
letter." 

My response to your comment was: "It was my understanding that the Commission ;s 
decisions were to be based on the law and not the allocation of brownie points. " 

• 

• 

What was so disturbing about your comment, is not that it was so highly improper and • 
violative of the .. principles of fundamental fairness and due process of law'' and "impartiality" 
required by Section 30320 of the Coastal Act, but that it was so entirely candid and revealing of 
the real manner in which the Coastal Commission functions. Here, at least in the eyes of the 
Coastal Commission, the supposedly constitutionally protected due process had not yet even 
begun in determining whether or not the project was appealable or whether North Pacifica would 
even be subject to the Coastal Commission's jurisdiction, and yet it had already been made clear 
to us that, in the eyes of"the Commission", North Pacifica had alreadylost .. brownie points". In 
other words, a representative of the Coastal Commission admitted that, based 6n an ex parte~ 
probably hearsay, commumcatioo'from a project OpPonent,; North Pacifia~ had a strike against it. 
before even having embarked on what is supposed to be a fair and unbiased statutory procedure. 
In short, ~'the Commission" had already picked its favorites and established its lack of 
impartiality even before the process had even begun. 

30320. (a) The people of California find and declare that Ill! 
duties.. responsibilities.. and gyasi-judicial actions of ftte 
cqmmission are sensitive and extremely important for the well-being 
of current and future generations and that the public interest and 
principles of fundamental fairness and due process oflaw require 
that tbe commission conduct its affairs in an open. ol!jediye, and 
impartial manner free of undue influence and the abuse of power and 
authority. 

• 



• 

• 

• 

You also made another comment in that conversation which, in retrospect, appeared to be 
a foreshadowing of things to come. You stated: "You may decide it is too expensive to develop 
property in the City of Pacifica". 

The Coastal Commission's Proposed ProceQ.ure is Arbitrary and UnreasOnable and is 
Designed Solely to Delay our Projectand to Injure North Pacifica LLC. 

Not only is the Coastal Commission's proposed procedure manifestly unfair, it is also 
arbitrary and unreasonable and is intentionally designed solely to delay our project and to injure 
North Pacifica LLC. This may be illustrated as follows: 

The Coastal Commission (or at least its Executive Director) contends that the project is 
appealable to the Coastal Commission. If it~ appealable to the Coastal Commission the 
procedure would be to have received Mr. Curtis' appeal within 10 days after the Notice ofFmal 
Local Action (i.e. on or before September 5, 2002), conducted a "substantial issue" 
determination within five (5) days thereafter (approx. September 12, 2002), conducted the appeal 
within 49 days after receipt of Mr. Curtis' appeal (i.e. October 24, 2002) and rendered its 
decision within 21 days thereafter (i.e. November 13, 2002). Under such a circumstance, North 
Pacifica's permits would, by law, have been suspended, which means they would be no closer to 
their expiration dates at the end of the appeals process than they were at the beginning of it. The 
entire appeal process would have been completed (assuming no continuances) no later than 
November 13, 2002 and, whatever the Coastal Commission may have decided within such 
appeal, as far as the City was concerned, the permits would not be any closer to their expiration 
dates than they were when originally issued. 

Under your proposed scenario, however, you seek to inject this wholly unnecessary, 
unauthorized and unwarranted procedure of a hearing under your own Regulation 13569, which 
based on your letter of September 17, 2002, does not even commence. until around December 
10. 2002 i.e one month after the whole appeals process would have been C01JIIl/eted in its 
entirety. 

If it were to be determined in such 13569 hearing that, indeed, the permit was never 
appealable to the Coastal Commission, then, obviously, the Coastal Commission's "suspension" 
of the permits would have been invalid, ab initio, and, over one-third (33 1/3%) of the permit's 
useful life would already, unnecessarily have been exhausted, and without any justification 
whatsoever, North Pacifica, would have been deprived of all economic utility and value of its 
property during that period, while, at the same time still having borne the burdens of carrying the 
costs for the project as well a.s the costs for undergoing the wholly unwarranted 13569 
proceeding. As North Pacifica disclosed to the Coastal Commission in its previous letters such 
costs amount to $5,000 to $10,000 per day. Thus, this wholly unjustified delay would entail 
monetary losses to North Pacifica of$600,000 to $1,200,000 in addition to the loss of the use of 
the Property and permits. The Coastal Commission's probable response: "Oops, mistaken 
assertion of jurisdiction, immune from liability under the Landrate holding." 
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On the other hand, if, as is more likely, the Coastal Commission accepts its O"Wn appeal to 
itself: purportedly under Regulation 13569 and agrees with itself that the project was appealable • 
to itself, then., in mid-December, 2002, it sets Mr. Curtis• appeal to be held no later than 49 days 
thereafter, which places the appeal date at approximately January 3 I, 2003, with a decision 
(assuming no continuances) on the appeal within 21 days thereafter, or approximately February 
21, 2003, i.e. over three months later than it would have been if the Coastal CiJmmission had just 
treated the project as having been appealable from the beginning. Under this scenario, the extra 
costs to North Pacifica would be $450~000 to $900,000 over what they would have been if the 
City had simply conducted the appeal in accordance with the statutory deadlines for conducting 
such an appeal. 

The third alternative would be for North Pacifica to surrender to the Coastal 
Commission's demand 1o voluntarily concede that the Coastal Commission has appeals 
jurisdiction, in order to obviate the 13569 hearing and, potentially, speed up the process of an 
appeal before the Coastal Commission. Under this scenario~ North Pacifica is punished by 
having to relinquish the force of law of the City's finding that the project is not appealable to the 
Coastal Commission and to, therefore, endure the delays and possible extra costs, or worse, 
entire loss of its project, unnecessarily, a penalty of potentially many millions of dollars. 

Under any scenario, the Coastal Commission's actions lead to North Pacifica being 
unjustly punished. If the project is not appealable. North Pacifica suffers the loss and the costs 
of over 4 months of its permit's validity while the Coastal Commission had purportedly, but,. 
unjustly "suspended'~ it. If the project is appealable, North Pacifica suffers the costs of over 3 
months of unnecessary delay, and ifNorth Pacifica simply surrenders to the Coastal • 
Commission's demand that the Coastal Commission be pennitted to conduct the appeal, North 
Pacifica suffers the loss of the City's presumptively valid determination that the project is not 
appealable to the Coastal Commission, and, subjects itself to an unnecessary appeal which may 
result in the entire loss of its project .. 

So, under any scenario devised by the Coastal Commiss~ North Pacifica is punished 
·simply because the City, after three years of exhaustive processing and required modifications 
and conditions, found its permit to be fully in accordance with the applicable laws and not 
appealable to the Coastal Commission. 

That it is the Coastal Commission • s intention to prolong the process and impose the 
maximum hardship upon North Pacifica can be easily demonstrated. Obviously, IT: indeed, the 
Coastal Commission truly has appeals jurisdiction over this project as its representatives contend 
it does in their letters, then it could simply dispense with this wholly perfunctory procedure of 
conducting an appeal to itself as to whether or not it has appeals jurisdiction. It also would not 
be bothering to try to get the City to change the Notice to read "appealable" instead of''not 

· appealable". It could simply attempt, expeditiously, to get on with the appeal within the 
statutory deadlines, in which event, at the latest, the appeal, under protest by North Pacifi"' 
should have been completed by November 13, 2002. 
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Even in connection with its purported hearing under its Regulation 13569, the Coastal 
Commission's intent to delay the process and maximize the injuries to North Pacifica is 
manifest. For, instead of setting the purported 13569 hearing at the next available meeting of the 
Coastal Commission, which is October 8, 2002, it chose, instead to delay it for an additional two 
months, knowing full well that each day of delay costs North Pacifica $5,000 to $10,000 per. day, 
i.e. imposing a totally avoidable and unnecessary additional cost to North Pacifica of from in 
excess of$300,000 to in excess of$600,000. The justification for such $300,000 to $600,000 
plus delay and extra cost to North Pacifica LLC? "The December 2002 Commission meeting 
will be held in San Francisco from December 10 through 13, 2002. This location is the 
appropriate geographic region for the dispute resolution hearing as San Francisco is the only 
location where the Commission will meet in the next few months in proximity to the project .site. " 

The Coastal Commission is aware that for less than $200 anyone in California can 
transport himself or herself to anywhere else in California. The Coastal Commission is going to 
be at its own hearings anyway, so there is no inference one can draw from the Coastal 
Commission's decision to delay its bogus 13569 hearing but that it intends to visit the maximum 
financial cost upon North Pacifica LLC and, even if wrong in its assessment that the Coastal 
Commission has appeals jurisdiction, burn up as much ofNorth Pacifica's unexpired permit life 
as possible. 

This is a classic case where the Coastal Commission's conduct "was so w1reasonable 
from a legal standpoint as to lead to the conclusion that it was taken for no purpose other than 
to delay the development project before it. Such a delaying lactic would not advance any valid 
government objective " and would, therefore, constitute a taking, by the Coastal Commission, of 
North Pacifica's property. Landgate, Inc. v. California Coastal Commission, (1998) 17 C.4th 
1006. 

"It is in the nature of our work that we see many virtuoso performances in the 
theatres of bureaucracy but we confess a sort of perverse admiration for the 
Commission's role in thiS case.· It has soared beyond bath the ridiculous and the 

. sublime andpresenJed a scenario sufficiently extraordinary to relieve Us of any 
obligation to explain why we are reversing the judgment on Healing's mandate 
petition. To state the Coastal Commission's position is to demonstrate its 
absurdity. " Healing v. California Coastal Com. (1994) 22 Cal. App. 4th 1158, 
1170 [27 Cal. Rptr. 2d 758 

In another case, Buckley, in which the Coastal Commission, in a similar fashion asserted 
"mistaken .. jurisdiction, on the 15th day of trial in 1995, the judge issued his ruling: 

"I am part of the government, as a judge, and I have seen governmental 
arrogance at it worst until now, and the Coastal Commission exhibited an 
arrogance that should be for another country, not the United States." 

11 



Things have not progressed much since 1994 and the executive director of the Coastal 
Commission today is the same one as in Healing and Buckley. 

As the plaintiff, Peggy Buckley, herself lamented, "Govemment can take your property, 
damage your property, bankrupt you and devastate your life without fear of liability or of 
having to pay damages," she says. "All a governmental entity has to do is say, "#Oh, your honor, 
we just made a mistake' even if it is totally illegal and not have to pay a cent." 

We have tried to find a way to reason with the Coastal Commission regarding North 
Pacifica's Coastal Development Permit, however, the Coastal Commission has refused either to 
meet with us or even to respond to our correspondence. It appears futile at this point to make 
any further efforts to persuade you that your actions are completely devoid oflegal foundation. 
Rather it is clear that our only alternative is to seek immediate judicial intervention. For this 
reason we have instructed our attorneys to forthwith commence writ proceedings against the 
Coastal Commission. 

Yours very truly, 

Keith M. Fromm 
Counsel and Member 

cc. Mr. Chris Kern, Coastal Commission 
Mr. Peter Douglas~ Executive Director, Coastal Commission 

--
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2-02-2-EDD (Pacific Bowl) 

Letter from Keith Fromm, North 
Pacifica, LLC tto Peter Imhof, 

dated October 7, 2002 

• 

• 
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NORTil PACIFICA LLC 
914 Westwood Blvd., Suite 500, 

' Los Angeles. CA 90024 
(310) 556..0202 FAX (310) 556·8282 

Mr. Peter Imhof. Coastal Planner 
Cclifornia Coasto.l Commission 
45 Fremont, Suite 2000, 
San Francisco, CA 94105-Z219 

October 7. 2002 

R.e: Coastal Develgpment Permit fpr Q~a'ltlQ.Q.rumU14000 Palm;tto A v;nu; (the 
"PWJ.1ert)l:" or .··p.r.qiw:J • .faxifica..CA 

Dear Mr. Imhot: 

This letter is in response to your letter to :.15 duteu October 3, 2002. In it I will try 
to deconstruct the logi~,;al inconsistencies contained in your letter. 

Violation of Pus; Process . 

You state: 

"If, as the E:'Cecutive Director has preliminarily determined the City's 
approval ts developmentappealable to the Commt.f&ion because of the 
existence of wetlands on the project site, the Executive Director's 
detennination does not deprive you1' client of due p1'ocess because the 
City's action approving the subject ii~velopment is not yet effecfi'.,:e. " 

You ignore, however, the flip .. side oftbat prof:.":'!'rition. which is: 

u: contrary to the Executive Director's prdimntary dctcrminati«:m., the 
City's approval is not .-development appealable" to the Com.mis~oo, the 
Executive Director• s determitultiott,Qw. deprive North Pncitico. LY~C of 
due process because the City's action approving the subject develc)pment 
was etfecrive as gf the date gf such a:gptgxal. aud, the delay aud 
interference ~used. by the Executive Director's wrongiUl "su~:~penwion" of 
the permit, deprived North Pacifica of an entitlement for the period of 
such delay. 

In this second inst::mc~. it is co.oceiv~bl~ tlmt tho cld.sy mny stretch out so long 
that the coa~tal development petmit (the "Permit" hemin) may ~iro (or at least, have so 
little unexpirf'Ai time mma!Djng on it that it i~. aa s;,o. prEv::t~~3l m!ltt.er. rr.m.dcred useless). 
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before the City's decision rega.rdingnon.appealability is vindicated. If the Executive · 
Director-acted in error in ""suspcndiug-thc Permit, thcu the ""su¥pcnsioo•• was void from 
its inception and the effective period of the Permit will not hAve been "'tolled." or 
otherwise cxtcndcd merely bcQBUSC the Executive Director's "suspension" of the Permit 
was in error. Thus, the entire Permit could be lost, iftl.:le Executive Director's 
"'pre1iminary deterrn.irultion,. turns out to have b~ :in error. 

Your letter does not address how North Pacifica c.ould ~ made whole if the 
supposedly fair and impartial hearing ("13569 hearing" herein) purportedly pursun:nt to 
Regulation 13569. were. after many months, to determine that the Executive D~9tor's 
"prelimi11ary detcnni11.a:tion" waa in error and that the Pennit was, in fact, not ao~a.lable. 

""' " ; }~ 

Under the scenario you envision, (even in respect to any jurisdiction in which a 
local govemment has a certified LCP and, thcretbre, has ewlusiy; development review 
authority and the Commission has no development review authority), the Executive 
Director of the Commission may defeat~ approved coastal development permit simply 
by "preliminArily'' challenging the local government's dtterm.!n.o.tion thAt such Permit is 
non-appealable, thereby "su.spet.lding" such Permit, and then ru!llling the clock on :.ts 
remaining un~xpired lifo. I~epeotive of what a 13569 hearing m.ay determine, tb' 
Permit soon expir{;s according to its own tt'lrms oofur~ the· Per!flittee has ever had un 
opportunity to make use of it. 1-\s has b~ brieted in our pro...,jc:ms lettem, this is not in 
acccrdauc~ with the statutory ~cheme set rorth in the Cc-esml P..ct. 

How Fair and Impartial Can AJJ,69 Heatins..ll!;Z ]'lh~~~~£Ule.t It Viql~.]J..Jmll 
facitica';~ lJuc Proceu Bishts. . 

As set forth above. if the Commission, in the purported 13569 hearing finds that 
the Permit was not appco.lllblc, then it ock:nowledges liability for violating North 
Pacifica's due process rights. On the other hand. according to your October 3. 2002 
letter. if the 13569 hearing determines the Permit was appealable, the Commission is 
cxonora.tcd ftom AllY wrcmgdoins. ThcrcforG, the Commission, soing into the 13569 
hearing, has a multi-million dollar incentive to find one way and no iooentive to find the 
other way. How fair and impartial could such a hearing be expected to be? :\ 

This highlights exactly why 13569 hearings were not intcmded to be held ~Lfccr a 
coastal d.evelopment permit has been approved. by the locnl governmental authority, since 
it could not be the legislative intent that the Commis&ion be placed in the position \Vhere 
it :is so nece11sarily bia&~ed a&~ to the outoomo of a h.earins in whi.cili it purports to serve as a 
"neutral" adjudicator. The exib'tence of such a bias, in Wld. of itself: would deprive the 
permittee of due process in respect to any such purported 13569 hewing. 

Difference b;nyeen LCP Standard and Commission's Interpretation of13577Ca) 
Standqrd. 

In your October 3. 2002 letter. you appear to be confused about the significance 
I~ ; 

2 

p.Q3 

• 

• 

• 



-·- --~-------------------------;-------

•Monday, Oc.tober 07, 2002 11 :53 PM 000000000 

• 

• 

• 

of the difference between the LCP definition ofwctl.a.ruhl and the Commission's 
Interpretation o£ its own Regulation l3577(a). 

You state: 

"Since the LCP wetland definition contaiiJt:d in Pacifica LCP (see Zoning 
Code S•cttotJ 9-4.4302(aw)) is iMJJttcQ/ to 1M Coa.:stal Act Secti(m 30121 
definition ofwetland, and since those deji11itions both inform an(/.· 
81JCampass the more specific definition contained in 14 CCR Section . 
13577 {a),fo1' all p1'actical purpo.r;es t'Mre is in any case no difference 
between the applicable LCP and Coastal Act definitions; that is, !1.JbJ:. 
subtttct p1'ape1'(M cr;ntatns wetkmds that Jl!G/JLJI.U standa,.ds,. r;fl1 CCR . 
Section J3S77(a), the}.!. the subjectprape1'fJ!. also gmtafns wetlands that 
meet t~e11eral wetland defil!ftis2!U!.(2'!1J_GilJLqjn bqth the Coastal 

flfLll1..11i..Jh'-.£t;!:t1/lc:d.J.t;P. ". 

This statement is entirely untrue. Firstly, you ignore the definition of"weth:mds" 
set forth ou p. C-99 of the Pacifioa Lo~::al Coastal Prcgrwn, Land U!io Plan. whiob iii more 
spcgifig than the Coutal AQt!Munioipal Code de&ition to which you ro~n·cd.. 

It reads: 

11.4 wetland is defined as land where the water table is at, near, o'r above 
the land sulface long enough to promote thefonnatton oflzydnc sot/s or 
to su.pport the growth ofhydrophytes. In certain types of wetlands, 
vegetation is laclting ~.md soils are pco,\·ly develcped.o1' absent. Such 
·wetl~.rmls c.an be recognized~} the p1'ese»zce of surface water or .'iaturated 
substrate at some time cllfring each year and their location, within, or 

. adjcr~e111 to, vegetated wetlands c,. de~p wnt9r habitat. " 

To put it qnito simply, the LCP dc:finition ou p. C-99 of the LCP is more 
restrictive than the Commissiou's interpretatintl cfReg.Jleticn 13S77(a). The LCl?; 
definition requires tho.t "tvvo prongsn be found in order to determine the existence 'of 
wetlands, i.e. 1. a long standing source (i.e. water table) of hydrology, plus either '2. 
hydrophytic vegetation, or 3. hydric soils. The hydrophytic vegetation (and/or hydric 
soils) must arise o.s the result of the water table sto.ying above, at or near the land Aurface 
long enough to promote the hydrophytes or the hydrio soils. Hydrophytes tho.t atise from 
a. source other than suoh water table (tbr example, moisture in the air), do not qualify as 
an identifying factor ofwetlonds, since hy<lrophytes can arise, equo.lly, in dry upland 
situations. If an nren exhibits onlv one of the three orongs. then it is not a ''wetlnnd" 
Wlder the LCP dtjfinition. • • -. 

On the othet· h~nd, the ">Yny th~ Conunii&ion interpret!!l it!i! Regulation 1357.,(a), 
the Commi£sion requires only '"'oue prong" to mako a finding of"'wetlands", i.e. ifJhcre 
exists hydrophytio vegetation on the property. (eveu though hydrophytic vegct!l.tio.tl may 
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equally exist on dry upland areas), the Conuni.ssicn interprets its Regulation 13577(a) to 
justify a findiug that .ii.ICh area. ia or may be a NwetlatJd• £ar the·~· a£ draggiu~rtlu» 
property into its appelll jurisdiotion. 

So, contrary to your statom.cm.t, a finding of"wctlands .. under Regulation 
13S77(o.) does llQl ensure such a reciprocal finding und.er the LCP detinition. since the 
fo:rmor may lta.ck the !10C05!4l'Y 100011d prong to qualify u a wotllmd under the lattor. LCP 
definition. 

Obviously, if the nvo definitions were syncnym.ous. the Executive Director would 
not have contended that the City employed the incorrect definition of wetlands in its 
dctermina.tion that the project was non-appealable, when the City, quite properly, used 
the LCP definition. 

Standard tbr D;t;ppinins "Wetlondt'. 

In respect to your contentions regw-ding wetlmJds, your stance is inconsistent and 
illogical. In your letter you concede that the standard for determining the existenc~ of 
wcthmd:s on appeal ia that contained in tho City ofPo.cificQ.'R certified LCP, the two
prong standard.. 

But, somehow, you contend that the definition of""wetlands" for the purposes of 
conducting a re,.1ew on appeal is difterent from the definition of 'wetlands" tbr tbf.l 
purpose of.determining wl~!Jth.C?r.t]ls;,~c§.l:?~I!'!~P.t?~~~~h You ~~.em to m1ica.t~, therefore, 
that it is possible ibr the Cornmission to fuu.\ that •o..vetlands" exist on the site t:Or the 
purpos;e of o.eQerting jurisdiction to hold au c.ppeal, but,. on the other hand, fot the :f'urpoae 
of the appeo.l itself. (i.e., for purposes of determining whether the project is in compliance 
with the LCP), to find there never were any '\vetkw.ds" an the site. 

I, 

The Commission's apparent logic for such a proposition is to use the bro44er o.nd 
loosc.?r Commis~011 intcrprcta.ti.Dll of R.c.?gulati011 13577(a)'s dofiniti.on o£wc.?tlmub1i·u a 
dragnet to drag the greatest number of approved projects within the appeals jurisdiction 
of the Commission. and. then, on a de novo bnsis, to exo.mine ll1Ui challenge every other 
aspect of those projcots, to sec if the projects can~ turned dowu on other grounds, even 
if: UDder the applicAble appeals. standard, (i.e. the LCP definition) there ucver were any 
wetlo.nds, on the site to begin '\-vith. Once a.grtin., this ~pprooch is not in accordance with 
th.e law. 

For one thing, Regulation 13569, the very Regulntion upon which you rel): to 
hold the 13569 he.ati.ng on appealability, states very clearly thnt j:he stun.dnrd to IN used 
tbr dctcrminins «wPeilahility. including the issue of the existence or non-existence of 
w~, is tbe LCP st;wd.m! (and not Regulation 13577(a) or the Commission"s1 

interpretntiOll thereot): 

Regulation 13S69 reads: 
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Ihe de!;ooinatign gfwh;tllcr a deyelggmgttil categorically excluded, 
ncn-app;alabl&,.or app;alab1e fer~ ofuotice;hca.riJlg·aJld appeals 
procedures shgll ge mgd; by th; lo,nl aov;mmeut at the time the 
application tor development within the coastal zone is submitted. I1JitL 
detqminqtion shall he made with rgfJ:rence to the cerQfiCJI Locql 
Coastal Prqgram. including any maps, categoricW. exclusions, land use 
designa.tions and zoning ordinancca which o.ro adopted AS pnrt of the Local 
Coastal Program ... " 

In your previous letters you have stnted that the Executive Director's 
determination that there were or may be wetlands 011 the property was made in 
accordance 'With the Commissioo's interpretation ofthe definition under Regula.tic111 
13577(o.) and not the LCP deD.nition. Yet, in your October 3, 2002 letter, you ste.te that 
the Executive Director's determination was made in accordance with Regulation ~3569, 
which, however, cannot be true i1; as you have stated, the Executive Director use'l the 
Regulation 13577(.a.) definition, and not the LCP standaud mandated by Regulation 
13569, since the two lil1andards ore munuilly exclusive. · 

WhD.t sht;luld be clear at this point ie thAt, where a City hns 1.1. certified LCP, ~ 
·is onlj; one stnn.dard AJ2plicab1e for the pur:pos; ofdetenninina the existence or nbsenk9 of 
"'wetlands .. and that is the LCP definition, which is the two prong test. The 
Commission's interpretation ofRegulation 13577(a), i.e. the one prong test, is not 
applicable for the purpose of compliance with Regulation 13569 regarding the 
determination of appealability and is also not applicable tbr determining the ultim&.tc 
question on an appeal, i.e. whether the approved project complies with the LCP. 

The LCP standard is the one and only applicable standnrd and it is the stmidard 
which was used by the City in detcnninillg that the project was not appoalable. Tho.t is 
the stand.ntd 'Nhich the Commission instructed the City to use in its Jllnuary 21,2000 
letter. That is the sta.ndnl'd that the City is mandated to use under Regulation 13569 nnd 
that is the standard which the Cir.o; is manda.t=d to usoc under Coastal Act Sc:ction 30603 
and 30519. That, to summarize, is the only lcgelly applicable standard and the City 
applied it con·ectly on the basis of substonticl evidence. 

Therefore, the Executive Director is simply unlawfully interfering with our 
approved nncl effective Coo.stal Development Permit. 

The 13569 Hearins Will Apply the Wrons Stalldard. ". 1\j 

I' 

Regulation 13569, a.s stated above, expressly states that the LCP standard'is to be 
used to detennine the exi&'tenfic or absence ofwetlP..nds fur the purpose of d:tennining 
appealability. But your letter lll&kcs clear that the standard which will be applied in such 
13569 hearing is th~ standttd ~l.:t forth in Regulution 13577(a) and. presumably. that will 
bo the recommendation oontaiued in your stl!ffreport to the Commission. We, thus, 
know right from the outs~t. that the Commission will use tho in~'lrrnct legal ::.1atldard 
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mnply to justifY the Executive Director's erroneous W=termination. 

W'ho Gets to Dgpide Wh,ther g Coastal DevelQpment Permit js ApaaJable or Not. the 
City Qt the Executive Dirsctgr gftb; Coastal Cgmmissigg? An=-w;r; Th; Ci1¥· 

. ' 

The determination as to whether a Permit is appealable or not is mondated by 
ato.tutc to be l'lUldc by the City and not the E~cutivo Director of the Coa.ato.l Commisaion. 

From a practical standpoint. this point is obvious. If it were not the City's 
responsibility to make the decision as to whether or not a project waa appealable,,the 
Commission would not have the City fill out a form which answers this question. Why 

· bother asking the City to fill out the fonn and check off the box as to whether or not the 
project is appeclAble, if the City's AD&wer does not make any difference to the 
Commiaiiian or its executive director anyway and can simply be overruled and the permit 
su::~pcndcd and/or appealed, at will, by the Executive Director? Likewise, why would the 
Executive Director insist, as he did, that the City must change its designD.tion regarding 
o.ppealability ofthe Permit, ifthe City's determination on this issue had no significo.nce 
and was merely a superfluous exercise? 

From a legal standpoint, the City's responsibility and. authority to make the 
determination regarding the issue of appealability is well-defined. Public Resourc:s 
Code Section 305 19 states that, where the local coastal program of a local govenuuent 
has been cextified, the development review authority for o. project. including whetlier or 
not it is appealable to the Coastal Commission, is veb'ted solely in the local govemment, 
i.e. the City. 

Regulation 13569 itself sto.tes: 
/ 

"The determinAtion OfWhethei a deyetopment is eategorico.lly excluclecl. rum: 
ap,peo.lo.ble or qgpenlab1e for purposes of notice, hearing and appeals proced.ures 
slu,fll be fWid' kx the locgl 1Pf£'"RJCGC a.t th~ tim~ th~ a.pplioati.on for 
development within the coastal zone is submitted ... " 

The Pacifica Municipal Code, Sections 94.4304(k) awl {1) require the City to 
make determinations and tak.e certain actiowl depending upon whether the City has 
decided the project is appeo.lable or non-o.ppeolable to the Coostal Commission,; · , · 

TI1e Pacifica Municipal Code, Scotian 9..4.4304(1)( 1) states that for non

appealable projects, the City's final action (i.e.o.pproval of the Permit) shall becolll§ 
effective at tb_~lusion ofthe final action by the c~ 

In other words, it is the CitlLth~ d$mlines 1."..b.ethxt9t not a coastal development 

p.07 

• 

• 

permit is API'eDlable. bused upon substautiul evidence. and if the City determines that • 
b'Uch coastal development permit is not appealable to the Coastal Coli1l'Dission the coa.~tal 
deyelgpment pepnjt i§ eft1;ctive the mgmept it has b;;p a,ppmys;d. 
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Where does it say the issue of appealability is to be determined by the executive 
director ofthc C~tal Commiss;QJJ ami uotthc City? Answer: Nowhere. 

Where does it say that once a. local coastal program 11M been certified the 
executive director ofthe Coastal Commission QaJ.1 suspend the e1Iectiveness of a Permit 
which nlready became effective when the City found it to be non·o.ppealo.ble? Answer: 
Nowhere. 

What if the City was wrong when it made the determination that the Pennit was 
non•o.ppenlable? What is the remedy? Answer: Public Resources Code Section 30802. 
which provides that any aggrieved person, including the Coutal CommissiOJl, can. file a 
writ of administrative mandate to challenge the City's determination that the Pennit was 
non•appeo.lable by proving that the City did not have substantial evidence in the whole of 
the record, upan which to make web. detcnnin.aticm. 

So is the Permit appealo.ble or non-appealable? The Permit is non-appealable 
because the City, whose responsibility it wo.s to IlUlke such determination, concluded it 
was UOll·appealable. The o.uly way the Permit can now become appeala.ble is if a Court, 
pur$ullnt to a writ proceeding under CoastAl Act Section 30802, sv.ys the City mach: an 
error that wnounted to on abuse of discretion, nrui adjudges thnt the Permit is appealable. 
Neither the executive director nor the Coastal Commission has any authority to declare 
the Permit appealable without obtaining such a Court order . 

But, the City• s detenninati~ like any quasi-judicial decision is strongly 
pre~-umed to be regular a.ud uutil such administrative writ has been obtained and the 
Court hu found tho City erred and ®uied ita diacretio.n in ita determination of non· 
appealability. the Permit wns, is and remains effective since the moment it wns npproved 
by the City .. 

Once ugnin, we sto.te for the record, the executive director's purported suspension 
ofN orth Pac;:iJiga.' s ooa.stal dgywlopm.cmt permit is oontrary to and not authorized by law. 
Likewise, in the absence of a court order obtained pursuant to writ proceedings uridcr 
Coastal Act Section 30802, the proposed 13569 hearing before the Commission i$ nlso 
not authorized by law and any appeal purported to be wuiertakcn by the Commission 
would, likewise, also not be authorized by law . 
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We would. ask you. yet one· more time. to remove this purported suspension from 
our coastal dovelopment permi~ aad to coaso aDd desist from in.terf'aing,-in'lnymacnor, 
with our usc of it awl from ocm.cluotiDI illY :fUrther hca.rinsli whjgh a.ro nat aut.horized by 
lL\w. incl'udins. your proposeci 13S69 hearini GDd. any purportod "appoal" to the 
Commiaaion of our po.rmit. 

Yours very truly. 

Keith M. Fromm 
Member and Counsel 
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CALIFORNIA COASTAL COMMISSION EXHIBIT 16 
2-02-2-EDD (Pacific Bowl) 

Commission staff comment letter, 
on Notice ofPreparation ofEIR, 

dated October 4, 2001 

, 45 FREMON1', SUITE 2000 
SAN FRANCISCO, CA 1!4105· 2219 
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• 

• 

• 

LeeDiaz 
Senior Planner 
City of Pacifica 
170 Santa Maria A venue 
Pacifica, CA 940<14 

October 4, 2001 

RE: Notice of Preparation of Environmental Impact Report 
Pacific Bowl Residential Development 
4000 Palmetto A venue (APN 009-402-250 and -260) 

Dear Mr. Diaz: 

Thank you for the opportunity to comment on the Notice of Preparation of an Environmental 
Impact Report ("EIR") for the proposed Pacific Bowl Residential Development at 4000 Palmetto 
A venue in the City of Pacifica, dated August 27, 2001. This letter will offer comments on behalf 
of the Coastal Commission, and reflects Commission staff's views with respect to issues 
potentially raised by the project under the City of Pacifica's Local Coastal Program and the 
Coastal Act that should be addressed by the report. 

A. Proposed Project 

According to the Notice of Preparation, the proposed project that is the subject of the EIR 
. consists of the development of 43 residential units, including 19 single-family detached homes 

and 24 townhouses) at the 4000 block of Palmetto Avenue. The project is located in the City of 
Pacifica north of Highway 1, east of Palmetto A venue and west of the Pacific Point housing site. 
The project area in the Fairmont West Neighborhood and is zoned as "high density residential," 
which allows a density of 16 to 25 dwelling units per acre, subject to site conditions. The land to 
the west of the project area, between Palmetto Avenue and the shoreline, is presently 
undeveloped and consists of coastal scrub habitat. 

B. Local Coastal Program and Coastal Act Issues 

Our analysis of the proposed project as described in the Notice of Preparation has preliminarily 
identified the following potential issues under the City of Pacifica's Local Coastal Program and 
the Coastal Act. In order to provide adequate information for Coastal Development Permit 
review of the project, the draft EIR should include thorough discussion and analysis of each of 
these potential issues . 



1. Traffic 

Pacifica LUP Policy Number 25 provides: 

The location and amount of new development should maintain and enhance 
public access to the coast by (1) facilitating the provision or extension of transit 
service, (2) providing commercial facilities within or adjoining residemiru 
development or in other areas that will minimize the use of coastal access roads, 
(3) providing nonautomobile circulation within the development, (4) providing 
adequate parking facilities or providing substitute means of serving the 
development with public transportation, ... ( 6) assuring that the recreational 
needs of new residents will not overload nearby coastal recreation areas by 
correlating the amount of development with local park acquisition and 
development plans with the provision of onsite recreational facilities to serve the 
new development. 

In consonance with this policy, the EIR. should evaluate the impacts of the proposed potential 
cumulative impacts of the project to traffic and circulation. In evaluating cumulative impacts to traffic, 
the EIR should consider the growth projections contained in the LCP and the San Mateo County 
Countywide Transportation Plan. 

2. Impacts to Environmentally Sensitive Habitat 

Pacifica LUP Policy Number 18 provides: 

Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on such resources shall be 
allowed within such areas. Development in areas adjacent to environmentally 
sensitive habitat areas and parks and recreation areas shall be sited and designed 
to prevent impacts which would significantly degrade such areas, and shall be 
compatible with the continuance of such habitat and recreation areas. 

To allow the City to assess potential impacts to adjacent environmentally sensitive habitat areas 
(ESHA), the EIR should describe any ESHAs that are located on or near the site. The EIR should 
consider the potential effects of the project to any ESHA within 300 feet of the project site. The 
EIR should in particular evaluate the habitat value of undeveloped areas west of the project site, 
to the west of Palmetto A venue. The EIR should in particular discuss the existence of wetlands 
on or near the site and identify any protected species which may be present on or near the site. 

3. Public Access 

City of Pacifica Land Use Plan ("LUP") Policy Number 2 provides: 

Development shall not interfere with the public's right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, the 
use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 
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The EIR should accordingly consider all impacts of the proposed development on public access. 
The analysis should include discussion of present and historic use of the site for coastal access . 

4. Visual Resources 

Pacifica LUP Policy Number 24 provides: 

The scenic and visual qualities of coastal areas shall be considered and protected 
as a resource of public imponance. Permitted development shall be sited and 
designed to protect views to and along the ocean and scenic coastal areas. to 
minimize the alteration of natural land forms, to be visually compatible with the 
character of surrounding areas, and, where feasible, to restore and enhance visual 
quality in visually degraded areas. New development in highly scenic areas ... 
shall be subordinate to the character of its setting. 

Section 9-4.4408(b) of the Pacifica Zoning Code provides that. with respect to new development 
within coastal view corridors, 

(1) Structures shall be sited in order to minimize alteration of natural topography 
and landforms, tree removal, and grading only to the extent necessary to 
construct buildings and access roads; 

(2) Structures shall be sited on the least visible area of the property and screened 
from public view using native vegetation, as feasible; 

(3) Structures shall incorporate natural materials and otherwise shall blend into 
the natural setting; 

The EIR should also address the visual resources at the site, and identify views of the ocean and 
scenic coastal areas which may be affected by the proposed development. The EIR should 
evaluate potential impacts of the development to visual resources and to discuss appropriate 
mitigation to integrate the development visually with its coastal setting. 

Please feel free to call me at 415-904-5268 if you have any questions concerning the issues 
discussed in this letter. 

~ 
Coastal Planner 
North Central Coast District 
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ATE OF CALIFOR.~IA-THE RESOURCES AGENCY 

ALIFORNIA COASTAL COMMISSION 
FREMONT, SUITE 2000 

N FRANCISCO, CA 94105·2219 
ICE AND TOO (415) 904· 5200 
)( ( 415) 904· 5400 

Lee Diaz 
Senior Planner 
City of Pacifica 
170 Santa Maria A venue 
Pacifica. CA 94044 

RE: Draft Environmental Impact Report 
Pacifica Bowl Residential Development 

EXHIBIT 17 
2-02-2-EDD (Pacific Bowl) 

Commission staff conunent letter 
on draft EIR, dated May 3, 2002 

May 3, 2002 

4000 Palmetto A venue (APN 009-402-250 and -260) 

Dear Mr. Dia2:: 

GRAY DAVIS, GOVERNOR 

This letter provides Coastal Commission staff's comments on the Draft Environmental Impact 
Report ("DEIR") for the proposed Pacific Bowl Residential Development at 4000 Palmetto 
A venue in the City of Pacifica, dated March 2002. This letter addresses a number of issues and 
potential impacts under the City of Pacifica's Local Coastal Program and the Coastal Act that 
should be addressed by the DEIR. 

A. Proposed Project 

As stated in the DEIR, the proposed project consists of a subdivision and development of 43 
residential units, including 19 single-family detached homes and 24 townhouses, an interior 
driveway and road network, necessary infrastructure and a private park/open space area on 4.2 
acres of land at the 4000 block of Palmetto A venue in Pacifica. The project would involve 
substantial grading of the site, including 36,000 cubic yards each of cut and flll. The project also 
includes removal of five, mature Monterey cypress trees. As part of the project, an existing 18-
inch culvert draining to the ocean will be capped and buried and will not be incorporated into the . 
new drainage system. 

The project is located in the City of Pacifica north of Highway 1, east of Palmetto A venue and 
west of the Pacific Point housing site. The project area is in the Fairmont West Neighborhood 
and is zoned as "high density residential," which allows a density of 16 to 25 dwelling units per 
acre, subject to site conditions. The land to the west of the project area, between Palmetto 
Avenue and the shoreline, is presently undeveloped and consists of coastal scrub habitat 

In its present condition, the project site is vegetated with a mix of native coastal and invasive 
non•native species. There are five, mature Monterey cypress trees on the site. An Army Corps 
field review in November 1999 concluded that the site contains no jurisdictional wetlands 
meeting Corps wetland criteria, although the DEIR notes that "[a] portion of the site ... is wet 
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Comment Letter, Pacifica l ..vi Draft EIR 
May 3, 2002 

on a seasonal basis," and several wetland species were found on the site. U.S. Fish & Wildlife 
Service has determined that the site does not serve as habitat for any federally protected species . 

B. Local Coastal Program and Coastal Act Issues 

Our analysis of the proposed project as described in the DEIR has preliminarily identified the 
following potential issues under the City of Pacifica's Local Coastal Program and the Coastal 
Act. In order to provide adequate information for Coastal Development Permit review of the 
project, the DEIR should include thorough discussion and analysis of these potential issues. 

1. Impacts to Environmentally Sensitive Habitat 

City of Pacifica Land Use Plan ("LUP") Policy Number 18 provides: 

Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on such resources shall be 
allowed within such areas. Development in areas adjacent to environmentally 
sensitive habitat areas and parks and recreation areas shall be sited and designed 
to prevent impacts which would significantly degrade such areas, and shall be 
compatible with the continuance of such habitat and recreation areas. 

Pacifica LUP Policy Number 14, mirroring the language of Section 30233 of the Coastal Act, 
permits the filling or dredging of wetlands only for specifically enumerated purposes and "where 
there is no feasible less environmentally damaging alternative, and where feasible mitigation 
measures have been provided to minimize adverse environmental effects." 

Pacifica Zoning Code Section 9-4.4403(e) generally prohibits development within recognized 
wetlands habitat areas. A habitat survey including a wetlands delineation is called for under 
Section 9-4.4403(b). "Wetland" is defined in Section 9-4.4302(aw) as "land which may be 
covered periodically or permanently with shallow water, including saltwater marshes, freshwater 
marshes, streams, creeks, open or closed brackish water marshes, swamps, mudflats or fens." 
This definition follows verbatim the definition of wetland in Section 30121 of the Coastal Act, 
and should be read for purposes of Commission appeal jurisdiction in conjunction with the 
definition of wetland given in Section 13577(a)(l) of the Commission regulations: 

Wetland shall be defined as land where the water table is at, near, or above the 
land suiface long enough to promote the formation of hydric soils or to support the 
growth of hydrophytes, and shall also include those types of wetlands where 
vegetation is lacking and soil is poorly developed or absent as a result of frequent 
and drastic fluctuations of suiface water levels, wave action, water flow, turbidity 
or high concentrations of salts or other substances in the substrate. Such wetlands 
can be recognized by the presence of suiface water or saturated substrate at some 
time during each year and their location within, or adjacent to, vegetated wetlands 
or deep-water habitats. For purposes of this section, the upland limit of a wetland 
shall be defined as: 
(A) the boundary between land with predominantly hydrophytic cover and land 
with predominantly mesophytic or xerophytic cover; 

2 



Comment Letter, Pacifica I ·I Draft EIR 
May 3, 2002 

(B) the boundary between soil that is predominantly hydric and soil that is 
predominantly nonhydric; or 
(C) in the case of wetlands without vegetation or soils, the boundary between land 
that is flooded or saturated at some time during years of normal precipitation, and 
land that is not. 

Section 13577 sets the boundary for Coastal Commission appeal jurisdiction as 100 feet 
from the upland limit of any wetland meeting this definition. 

In its present condition, the project site is vegetated with a mix of native coastal and 
invasive non-native species. There are five, mature Monterey cypress trees on the site, 
which are proposed to be removed as part of the project. Field surveys found no sensitive 
or protected plant or animal species on the site. 

Thomas Reid Associates ("TRA") prepared an initial biological survey of the site in April 
1997, which identified a potential wetland and recommended a wetland delineation. 
Wetland Research Associates ("WRA") conducted a field study in June 1999 and also 
identified an area of potential Army Cotps of Engineers ("ACOE") jurisdictional wetland 
on the site. Review by ACOE including a site visit in November 1999 determined that no 
ACOE jurisdictional wetlands were present on the site. According to the DEIR, WRA 
prepared a wetland delineation in December 1999 which concluded that there were also 
no LCP wetlands on the site.1 According to the DEIR, the WRA delineation detennined 
that the seasonally wet conditions on the site, including standing water found in an un
maintained drainage ditch, do not constitute LCP wetlands. However, the DEIR notes 
that "[a] portion of the site ... is wet on a seasonal basis," and that several wetland 
species were found on the site. In concluding that the project has a less than significant 
impact on wetlands, the DEIR also states that the proposed project avoids grading "[t]he 
two small wetland areas adjacent to the Bowl site ... that meet Cotps criteria for 
wetlands ... " The DEIR also notes that "[t]here are probable LCP wetlands on the 
adjoining parcel within 100 feet of the site" that have been surveyed. 

The wetland definition contained in 14 CCR Section 13577 applicable to the proposed 
project for puzposes of Coastal Commission appeal jurisdiction does not coincide with 
the definition applicable to determining the presence of ACOE jurisdictional wetlands. 
Under the Section 13577 wetland definition, the presence of any one of three wetlands 
parameters causes an area to qualify as wetlands: (1) wetlands hydrology, (2) hydric soils, or (3) 
hydrophytic vegetation. By contrast, the federal definition of "waters of the United States," 
including "wetlands," contained in 33 CFR 328.3(a)(l-8) and 33 CFR 328.3(b-c), requires that 
all three parameters simultaneously be present for an area to qualify as wetlands. While the 
wetland boundary may be the same under both the federal and state definitions in certain 
instances, this is not necessarily true. 

The DEIR should evaluate potential impacts of the proposed to wetlands on the site based on the 
wetland definition contained in Section 13577 of the Commission regulations. Statements in the 

1 The DEIR does not attach the WRA wetland delineation or field notes. 
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Comment Letter, Pacifica l. . .vi Draft EIR 
May 3,2002 

DEIR indicating the presence of seasonally wet areas and hydrophytic vegetation indicate that 
wetlands for purposes of LCP compliance may be present on the site or within 100 feet of the 
site. The DEIR should attach and incorporate by reference both the complete WRA wetland 
delineation including field notes and any survey of offsite wetlands. To the extent that any 
wetlands are present on the site and the proposed project includes development on or near such 
wetlands, wetland fill is only permissible in conformity with LCP Policy Number 14 and Section 
30233 of the Coastal Act. 

2. Water Quality 

Pacifica LUP Policy Number 12 provides: 

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, 
where feasible, restored through, among other means, minimizing adverse 
effects of waste water discharges and entrainment, controlling runoff, 
preventing depletion of ground water supplies and substantial interference with 
surface water flow, encouraging waste water reclamation, maintaining natural 
vegetation buffer areas that protect riparian habitats, and minimizing alteration 
of natural streams. 

The DEIR states that the proposed project will develop approximately 3 acres of the 4.2 acre site 
and increase runoff rates from the site by about 70 percent The DEIR should evaluate project 
alternatives and mitigation measures that will decrease runoff rates, including minimizing 
impervious surface area by use of permeable paving and/or installing catch basins to allow 
infiltration of rain water. 

The proposed project involves substantial amounts of cut and fill, including the cutting and 
removal of the eastern slopes of the bowl-shaped site to use as fill material for bulding pads on 
the western portion of the site. The proposed cut and fill will leave exposed, unvegetated slopes 
which could contribute to erosion and sedimentation of runoff during and after construction. The 
DEIR should evaluate impacts to water quality from erosion and sedimentation, as well as all 
feasible construction period and post-construction mitigation measures to prevent erosion. Such 
measures should include construction-period drainage controls and filtration devices and a 
landscaping and drainage plan for cut slopes. 

3. Public Access 

Pacifica LUP Policy Number 1 provides: 

Maximum access, which shall be conspicuously posted, and recreational 
opportunities shall be provided for all the people consistent with public safety 
needs and the need to protect public rights, rights of private property owners, and 
natural resource areas from overuse. 

Pacifica LUP Policy Number 2 provides: 
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Comment Letter, Pacifica .B I Draft EIR 
May 3, 2002 

Development shall not interfere with the public's right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, 
the use of dry sand and rocky coastal beaches to the first line of terrestrial 
vegetation. 

Pacifica LUP Policy Number 3 provides: 

Public access from the nearest public roadway to the shoreline and along the 
coast shall be provided in new development projects except where ( 1) it is 
inconsistent with public safety, military security needs, or the protection of fragile 
coastal resources; (2) adequate access exists nearby; or ( 3) agriculture would be 
adversely affected. Dedicated accessway shall not be required to be opened to 
public use until a public agency or private association agrees to accept 
responsibility for maintenance and liability of the accessway. 

The DEIR does not address public access, potential impacts to public access of the proposed 
project or components of the project that would provide coastal access. In particular, despite the 
proximity of the project site to the bluff and shore, there is no discussion of existing nearby 
coastal access or present and historical use of the site for coastal access. The DEIR should 
discuss existing nearby coastal access, present and historical use of the site for coastal access, 
and all impacts of the proposed development on public access. The DEIR should further 
evaluate project alternatives and mitigation measures which maximize public access. 

4. Visual Resources 

Pacifica LUP Policy Number 24 provides: 

The scenic and visual qualities of coastal areas shall be considered and protected 
as a resource of public importance. Pennitted development shall be sited and 
designed to protect views to and along the ocean and scenic coastal areas, to 
minimize the a!teration of natural landforms, to be visually compatible with the 
character of surrounding areas, and, where feasible, 'to restore and enhance 
visual quality in visually degraded areas. New development in highly scenic areas 
... shall be subordinate to the character of its setting. 

Section 9-4.4408(b) of the Pacifica Zoning Code provides that, with respect to new development 
within coastal view corridors, 

( 1) Structures shall be sited in order to minimize alteration of natural topography 
and landforms, tree removal, and grading only to the extent necessary to 
construct buildings and access roads; 

(2) Structures shall be sited on the least visible area of the property and screened 
from public view using native vegetation, as feasible; 

( 3) Structures shall incorporate natural materials and otherwise shall blend into 
the natural setting; 
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Comment Letter, Pacifica L _tV I Draft EIR 
May 3, 2002 · 

( 4) New development shall be consolidated or clustered within the slopes of the 
natural topography, as feasible; 

(5) Landscape screening and restoration shall be required to minimize the visual 
impact of new development ... 

The DEIR indicates that public views from Highway 1 and Palmetto A venue will not be 
substantially altered by the proposed project, although private views from residences east of the 
proposed project will be affected. In addition to protecting public views, the Pacifica LCP in 
Section 9-4.4408(b)(l) states that "[s]tructures shall be sited in order to minimize alteration of 
natural topography and landforms, tree removal, and grading ... " The proposed project includes 
the removal of five, mature Monterey cypress trees and substantial landform alteration and 
grading, including 36,000 cubic yards each of cut and fill. The DEIR should evaluate available 
alternatives to grading and landform alteration which may potentially impact views. The visual 
resource studies including photo montages contained in the DEIR should accurately reflect the 
proposed site grading as well as the Pacifica Zoning Code requirement that projects shall 
incorporate natural materials and landscape screening. What materials and landscape screening 
are proposed as part of the project? 

5. Geologic Stability 

Pacifica LUP Policy Number 26 provides, in relevant part: 

New development shall: 
( 1) Minimize risks to life and property in areas of high geologic, flood, and fire 
hazard . 
(2) Assure stability and structural integrity, and neither create nor contribute 
significantly to erosion, geologic instability, or destruction of the site or 
surrounding area or in any way require the construction of protective devices that 
would substantially alter natura/landforms along bluffs and cliffs. 

The proposed project involves subst!lnti'al regrading of the site and some 36;000 cubic yards each 
of cut and fili. As part of the project, the developer proposes to create building pads on the 
western portion of the site on approximately 20 feet of compressed fill material consisting 
principally, according to the DEIR, of colluvial deposits comprised of silty sands and sandy silts 
taken from the eastern slopes of the site. The compacted fill is to be keyed in, according to the 
plans contained in the DEIR, to "competent material" at the western end of the site. The DEIR 
speculates that the site is underlain by Franciscan formation chert and shale. The DEIR should 
carefully evaluate the underlying soils and materials, and include discussion of the results of 
adequate geologic site investigations, test borings, and engineering analyses to assess the 
stability of the proposed compacted fill building pad. The DEIR should evaluate all project 
alternatives and available mitigation measures to insure geologic stability of the proposed 
development. 

6. Traffic 

Pacifica LUP Policy Number 25 provides: 
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Comment Letter, Pacifica I) .... .il Draft EIR 
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The location and amount of new development should maintain and enhance 
public access to the coast by ( 1) facilitating the provision or extension of transit 
service, (2) providing commercial facilities within or adjoining residential 
development or in other areas that will minimize the use of coastal access roads, 
(3) providing nonautomobile circulation within the development, (4) prov!ding 
adequate parking facilities or providing substitute means of serving the 
development with public transportation, . .. (6) assuring that the recreational 
needs of new residents will not overload nearby coastal recreation areas by 
correlating the amount of development with local park acquisition and 
development plans with the provision of onsite recreational facilities to serve the 
new development. 

In consonance with this policy, the DEIR should evaluate the impacts of the proposed project to 
traffic and circulation. In evaluating cumulative impacts to traffic, the DEIR does not discuss 
available public transit service or the possibility of extending transit service to reduce traffic 
impacts. The DEIR also does not discuss non-automobile circulation within the development or 
onsite recreational facilities. The DEIR should discuss each of these items as possible measures 
to mitigate traffic impacts. 

Please feel free to call me at 415-904-5268 if you have any questions concerning the issues 
discussed in this letter. 

Sincerely, 

I!JQ~' 
PeterT. of 
Coastal ner 
North Central Coast District · 
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T~.OMAS REID A-SOCIATES 
560 WAVERLEY ST., SUITE 201 (BOX 880), PALO ALTO, CA 94301 
Tel: 415-327-0429 Fax: 415-327-4024 tra@igc.org 

Robert Kalmbach 
Syndicor Real Estate Group, Inc. 
914 Westwood Blvd., Suite 500 
Los Angeles, CA 90024 

Dear Mr. Kalmbach, . 

EXHIBIT 18 
2-02-2-EDD (Pacific Bowl) 

TRA Initial Biological Survey, 
dated April 1997 

April29, 1997 

At your request, I have conducted a biological survey and prepared a report for 
the property in the City of Pacifica commonly referred to with the following parcel nos: 

009-031-010 
009-035-010, 020, 030, 040, 050, 120, and 130 
009-402-250 and 260 

If you have any questions or require any further/information, please don't 
hesitate to call . 

-. 

Sincerely, 

P~:r-~ 
Patrick Kobemus 
Associate 
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Biological Assessment Report 
for Palmetto Avenue Parcel in Pacifica 

On Thursday April 17, and Friday April 25, 1997, the unimprovedjand in the City 
of Pacifica, County of San Mateo, commonly referred to as assessors parcel nos. 009-
031-010 and 009-035-010, 020, 030, 040, 050, 120, 130 and parcel nos. 009-402-250 
and 260 and the land appurtenant thereto, was surveyed for biological resources by 
Patrick Kobernus, staff biologist for Thomas Reid Associates. Mr. Kobemus is familiar 
with each of the habitats found on the site, having conducted biological surveys and 
habitat restoration activities in these types of habitats for the past two years. The 
surveys were conducted in the afternoon on both occasions, and consisted of walking 
the site slowly for approximately two and a half hours {total time). 

:1) Description of Habitats 

The site consists of northern coastal scrub, central coast riparian scrub, and 
coastal terrace prairie plant communities (CDFG, 1986). The site is dominated by 
northern coastal scrub which occupies most of the interior "bowl" portion of the site. 
Second in areal extent is central coast riparian scrub which extends along the eastern 
boundary of the site and partially into the interior bowl. And along the southern portion 
of the site on the cut slopes below Highway 1, on the property area known as the "fish" 
there are patches of coastal terrace prairie habitat. 

The site is currently dominated by native plant habitats but is being overtaken in 
some areas by exotic pest plants. The western boundary of the site along Palmetto 
Avenue, has extensive iceplant ( Carpobrotus edu/is) covering the sand dunes. German 
ivy (Senecio mikanioides) is invading the northern coastal scrub habitat in several 
areas, and is most dense on the southwest comer of the site where it is proliferating 
underthe·canopy of Monterey cypres~trees·(Cupressusmacrocarpa}. And along.the 

· eastern boundary of the site, along the cut slopes above the central coast riparian scrub 
habitat, there· is an extensive pampas grass ( Cortaderia jubata} infestation. Due to the 
density of the riparian scrub habitat, this native habitat appears to be the least 
compromised by exotic pest plants. 

The central coast riparian scrub habitat is the only habitat on the site that may be 
characterized as wetland, and covers approximately 1.1 acres of the site. Further 
surveying is recommended. Arroyo willow (Salix /asiolepis) is the dominant species. 
Other species include: twinberry (Lonicera involucrata), rushes (Juncus sp.), sedges 
( Carex sp.), and English ivy (Hedera helix). One small pool approximately 4 feet wide 
x 1 0 feet long x 1 foot deep was observed in the riparian scrub habitat. There may be 
additional small intermittent pools scattered beneath the dense riparian canopy. 

Thomas Reid Associates Apri/1997 
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2) Special Status Species 

• A search of the California Natural Diversity Database (CNDDB) revealed seven 
sensitive species within a 2 mile radius of the site. These are: bumblebee scarab 
beetle (Lichnanthe ursina}, Tomales isopod (Caecidotea tomalensis), San Bruno elfin 
butterfly (lncisalia mossii bayensis), Mission blue butterfly (lcaricia icafioides 
missionensis}, saltmarsh common yellowthroat (Geothlypis trichas sinuosa}, San 
Francisco garter snake ( Thamnophis sitta/is tetra taenia), and California red-legged frog 
(Rana aurora draytonil). 

Species federally and/or state listed as threatened or endangered which could 
potentially use the site based on habitat type are listed and discussed below. 

Species 
Mission blue butterfly 

{ lcaricia icarioides missionensis) 
San Bruno elfin butterfly 

(lncisalia mossii bayensis) 
San Francisco garter snake 

( Thamnophis sittalis tetrataenia) 
California red-legged frog 

(Rana aurora draytonil) 

Status 
Federally Endangered 

Federally Endangered 

Federally Endangered 

Federally Threatened 

• Mission Blue Butterfly: The Mission blue butterfly's distribution is closely 

• 

associated with it's larval host plants Lupinas varricolor, L. albifrons, and L. formosus. 
Although the site does contain a few Lupinus variico/or plants, it is very unlikely that the 
mission blue could survive on such a sparse patch. In addition, the climate at this 
location is likely to be too cool and moist for the Mission blue to survive here. 

San Brlll1o Elfin Butterflv: The San Bruno elfin butterfly's distribution is closely 
associated with it's larval host plant, pacific stonecrop (Sedum spathulifolium). The site 
survey did not find the host plant for the San Bruno Elfin butterfly and it is highly unlikely 
that the butterfly could survive at the site. 

San Francisco Garter Snake: The San Francisco Garter snake requires pond 
and/or marsh habitat with deep pools and extensive emergent vegetation. Due to the 
lack of any significant pools or marshy areas with emergent vegetation, the site is 
unlikely habitat for the San Francisco garter snake. 

California Red-legged Frog: Adult California red-legged frogs require dense, 
shrubby or emergent riparian vegetation closely associated with deep (>.7 meters) still 
or slow moving water {Federal Register Listing, 1996). Due to the lack of deep pools at 
the project site, the riparian habitat here presents unlikely habitat for the California red
legged frog . 

Thomas Reid Associates Apri/1997 
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The riparian habitat at the site provides potential nesting and foraging habitat for 
several unlisted, but potentially sensitive species that are designated as California • 
Species of Special Concern. Cooper's hawk (Accipiter cooperir), sharp-shinned hawk · · 
(Accipiter striatus), northern harrier hawk (Circus cyaneus), merlin (Falco columbrius), 
saltmarsh common yellowthroat (Geothlypis trichas sinuosa}, and yellow warbler 
(Dendroica petechia) could utilize the site. It is unlikely that any of these species are 
using the site for nesting, since this survey was done in the nesting season, and no 
nesting activity was observed for these species. 

3) Plant and Animal species identified on site 

The following table lists all plant and animal species identified at the site on April 
17, 1997. Habitats found at the site are known to support additional species than those 
listed here, and this list should not be considered a complete inventory of all species 
utilizing the site. 

Habitat Common Name Species 

Northern Coastal Scrub Coyote brush Bacharis pi/ularis 

Lizardtail Eriophyllum staechadffolium 

California blackberry Rubus ursinus 

California sagebrush Artemisia califomica ;.., 

Poison oak Toxicodendron diversilobum 

,Coffeeberry 
1 

I 
Rhamnus califomica 

' 
< .·•·. ' ·.. .· ' 

California bee·plant Schrophu/aria califomica 

Bracken fern Pteridium aqui/inum 

Sticky monkeyflower Mimu/us aurantiacus 

Yerba·buena Satureja doug/asii 

Beach strawberry Fragaria chi/oensis 

Biennial Evening Oenothera Glazioviana 
Primrose 

California everlasting Gnaphalium califomicum 

Coast honeysuckle Lonicera Hispidula 

... 

Thomas Reid Associates Apri/1997 
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Habitat Common Name Species 

• Central Coast Riparian Arroyo willow Salix /asiolepis 
Scrub 

Twinberry Lonicera involucrata 

Rush Juncussp. 

Sedge Carex sp. 

Coastal Terrace Prairie Yarrow Achillea millefolium 

Varied lupine Lupinus variico/or 

Sanicle Sanicu/a sp. 

California buttercup Ranuncu/us sp. 

California polypody Polypodium ca/ifornicum 

Soap plant Chlorogalum pomeridianum 

Blue-eyed grass Sisyrinchium califomicum 

• California acaena Acaena ca/ifomica 

Brownie thistle Cirsium quercetorum 

Hedgenettle Staches sp. 

Purple Needle grass Nassella pulchra 
' , .. ·,; 

CamissOnia ovata. 
. 

Suncup. ·· .. .. 
. ' . 

.. . . 

Indian paint brush Castel/eja sp. 

Exotic Plant Species German ivy Senecio mikanioides 

English ivy Hedera helix 

Pampas grass Cortaderia jubata 

Monterey cypress Cupressus macrocarpa 

Cotoneaster Cotoneaster sp. 

Ripgut brome Bromus diandrus 

• Soft ch~ss Bromus secalinus 

Thomas Reid Associates Apri/1997 
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Habitat Common Name Species 

Exotic Plant Species Wild oat Avena sp. • (continued) 

Cutleaf plantain Plantago coronopus 

Wild radish Raphanus sativus 

lceplant Carpobrotus edulis 

Bristly Ox-tongue Picris echiodes 

Sweet alyssum Lobularia maritima 

Curly dock Rumex crispus 
'• 

Wild onion Allium sp. 

Field Mustard Brassica rapa 

*Animals - Birds White crowned sparrow Zonotrichia feucophrys 

Song sparrow Melospiza melodia 

Anna's hummingbird Ca/ypte anna • Bushtit Psaltriparus minimus 

American goldfinch Carduelis tristis 

Killdeer Charadrius vociferus 
< :· :,,'': " ''''" < <' ' ~,,, · •• ''' ' 

· ... 
} 

'·. ,.·!· .•"; ,";. ·• 

Animals - Mammals Bottha's pocket gopher Thomomys bottae 

California meadow vole Microtus ca/ifomicus 

Gray fox Urocyon cinereoargenteus 

Domestic cat Felis catus 

* No reptiles or amphibians were observed at the site on the day of survey. 

4} Heritage trees on site 

Five Monterey pine trees are located on the southwest comer of the site. The 
trees are approximately 20 to 30 feet in height and range from approximately 1 to 3 feet 
in diameter breast height (DBH). The city of Pacifica criteria for heritage trees is that 
any tree with a circumference over 50" i& considered a heritage tree. Four of the five • 
trees on the site meet this criteria. 

Thomas Reid Associates Apri/1997 
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5) Recommendations 

1) Federal and/or State requirements for the site should be ascertained and met 
including any applicable requirements of the US Fish and Wildlife SeNice and the 
California Department of Fish and Game. 

Sources 

CDFG, 1986. Natural Community Descriptions for the California Natural Diversity Database. 

Federal Register, May 23, 1996 (Volume 61, number 101 ). Endangered and Threatened Wildlife and 
Plants; Determination of Threatened Status for the California Red-Legged Frog. Department of 
the Interior, US Fish and Wildlife Service, 50 CFR Part 17 . 

Thomas Reid Associates Apri/1997 
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** California Department of Fish and Game ***** Natural Diversity Data Basa ** 
.• * 
* CAECIDOTEA TOMALENSIS * 
* Tomales Isopod · * 

• ---------status-:---------- NDD~t.. Ranks -------other Lists--------• : 
* Federal: Sp of Concern (C2 ~obal: G2 . COFG: * 
* State: None State: S2 AUdubon: * 
* CNPS List: * 
* ---Habitat Associations--- CNPS RED Coda: * 
* General: INHABITS LOCALIZED FRESH-WATER P.ONDS OR S'rREAMS WI'!'H STILL OR * 
* NEAR-S'l'ILL . WA'l'ER IN SEVERAL BAY AREA COUNTIES. * * Microhabitat: Not available at this time. * 
*** Element IO: ICMAL0l220 **************************************************** 
occurrence Number: 2 

Quality: Poor 
Type: Natural/Native occurrence 

Presence: Presumed Extant 
_ . . Trend: Unknown 

Main Info source: SERPA, L. 1984 (PERS) 

QUad Summary: San Francisco South (3712264) 
County(ies): San Francisco 

Location: LAKE MERCED, NB SIDE OF NOR~ ~· 

Lat/Long: 
O'l'M: 

Mappinq Precision: 
symbol 'rype: 

37d 43m 37s 1 1224 29m 04& 
Zone-10 N417154:JI .. BIS4&43, 
NON-SPECIFIC (1/5 Hila) 

.--Dates Last Seen-
Element: 1984/01/26 

Site: 1984/01/26 

Township= 
Ran;a: 

Section: 
Meridian: 

02S 
06W. 
UN XX Qtr 
M • Group Number: 

POIN'l' 
08626 
08626 

Mora Information? N Acres: 0 
Map Index Number: Mora Map Detail? N Blavation: 50 ft 

Threats: 

Comments: Ecological Notes - OCCURS IN WATER AMONG CAT'.l'AILS. General 
Notes- ONLY 3 INDIVIDUALS FOUND DURING A.45-MINUTE COLLECTION. 
A SINGLE SPECIMEN WAS COLLEC:ED BY BOGA'l'IN IN 1971 (CAS, 
#~OWN). OWrier/Manaqer- SPO CITY/COUNTX 

A.eFind Report 
~e of Report: 04/29/97 

commercial Client 
Date Information PUrchased: 04/22/97 Page 1 

. ~·· 
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~• California Department of Fish and Gam~·~;!·~~* ·~atUl:al Diversity Data Basa· ** ,. 
~ * 
~ LICHNAN'l'HE URSINA * 
: Bumblebee (•pacific sand Bear) Scarab B~a~~a ·~ 

rr ---.;.-----status---------- NDoa.....Eleiiiene--.iieinks --------other Lists-------- • 
rr Federal: Sp of Concern (C2) lobal: G2 \ · CDFG: · • 
rr State: None state: S.2 Audubon: * 
~ CNPS tJ.st:' * 
~ ---Habitat Associations--- cNPS REO COde: * 
~ General: INHABIT COASTAL SAND CONES PROM SONOMA COUNTY SOUTH TO SAN * 
rr MATEO COUNTY. * 
~ Microhabitat: USUALLY FLY CLOSE TO SAND SURFAQB NEAR THE CREST OF THE * 
rr DUNES. * 
~** Element ID: IICOL67020 *~************************************************** 

)ccurrenca Number: 4 
Quality: Unknown 

Type: Natural/Native occurrence 
Presence: Presumed Extant · 

Trend: Unknown 
Main. Info Source: CARLSON, D. C. 1980 (LIT) 

--Dates Last Sean-
Element: XXXX/XX/XX 

Site: XXXX/XX/XX 

~ad summary: san Francisco South (3?12264), Montara Mountain (3712254) 
county(ias): San Mateo 

Location: LAGUNA SALADA, JUST W OF PACil'ICA~· 

Lat/Lonq: 
U'l'M: 

Mappinq Precision: 
symbol Type: 

Group Number: 
Hap Index Number: 

37d 37m 31s 1 ~22d a~m 3Da 
Zone-10 N41G4181 1544621 
NON-SPECIFIC (1 Hila) 

Township: 
Ranqa: 

Section: 
Meridian: PO:Dft* 

08&69 
08&69 

Mora Information? H Acres: 
Mora Map Detail? H Elevation: 

03.8 
OGW. • 
UN XX Qb: 
K 
0 
15 ft 

~eats: A PORTION OF THE HABITAT IS A:'GOLJ' ~tmsB. 

Comments: 
: ·' 

u:eFind Report 

I' . .' 

Distr.ibution Notes - COLLBC'l'ID PROM .THB OUNBS AT SALADA BEACH. 
Ecoloqical Notes . -·.SPECIMENS COLLICTED . FROM SAND DONES, FROM 
APRIL TO AUGtJS'l', WITH A PEAK IH KAYJJDNB. General Notes -
COLLEC'l'ION DATE U'NXNOWN •. OWnez:/l(a.naqar - DPR 

commercial Client • 
lta of Report: 04/29/97 Data Information Purchased: 04/22/97 . Pa;e ~-

~ <· .,..,. : I . !11!1!11 
.. :~~ 
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. :R.obert Kalmbach . 
Syndicor.R.eaiEstate 9foup, Irtc .. 
914 We5twoQd Blvd.: Suite 500 
·Los ~geles, CA 90024 

EXHIBIT 19 
2-02-2-EDD (Pacific Bowl) 

Letter from WRA to the Syndicor 
Real Estate Group 

datedApril30, 1997 

RE: .Unfmproved larid in the City ofPac~ca,. Co~~ o_fS~ ~, commo,nly -~e.ferred to as 
assessor; parcel' nos. 00g..()31·010 tmd 009-:035-0lO, 0.20, 030, 04D, OSO, '120, lJO.and 

·Parcel noi. 009-492-:250 and 260 ~d.hind appurtenant th~o · · · 

·Dear Bob~ .. . 
· Pursuant IOyour request, !. condu~"':a.· site reco~ce 4l~ Apti128, 1997.on ·. 

unimproved lalld· in the City, ofPaclfic:a, <;olm'tY 'of San I~, i:Qmmonly refemd to u ~sors 
_parcel nos.' 009..031.010 and 009..03'S~lo~·ozo, o:;o; 040, oso, 120, 130 and P.arcel nos: 009· 
402.-2$0 ;mel 2.60 and land appurtenant .th~ fc;ir the purposes o£ (I) ~erplining the presence of 
·any fedeml §404 jurisciictionalow:etlanda mcl.{Z) the p.:~nde ofllabitat suitable for any federal or 
state protected 'Sp,CCies. · In addition, I revi~~ the dri.fi report prepared. by Thomas Reid · 
.A:ssociates concerning their evala~on:of tt;o a.ibject.~s. . . . . . . . . . . ' . .. 

· Federal ·juri3dj;Qgga} wetlands · . . . . 

-. 
. . . .. . ... 

, I CCDdvctad .a recamm,iuuce IUI\'ef to ~int if any porticos of the plcuect lite ate .•w.ers of the 
· U•·St~rs• ands in particular, ~ sutfjf!(X·to federal jur.iadietlcn:tmder Section 404 of the 

Clua w~ Aa. As stated ~ tbo fedctal ~Iatiocs·, w~~~ are _de~·~: .. · 
.. • " • • • t . ~ ' 

·1hfise ~ea: thai i,n ~•4 or iat{uated I:T] iiU'jace or grozi.nd w4t~ .4r iz · 
ftw.uenc-y.~ dur~um .suDfcittm to"~"· tinfi rf?at IWlS'r nonntJI. drc~~ do 
support, a prevolmr:e of:v~gellltion. o/i!fcally:atUlpled for lifo ·in SfJl1mlleiJ aoU · 
Co.ndizt01U. Wetlt.uzd.r geMrolly inclli4s swamis. marshes, bOgs, anti .rimi/ar arS~U • 

. The~ criteria uMd ti)delmeate w~~· ~ ~ ~~ ~;, oJ ~~ w~~ ~on 
. MtlmMil {1917) ~ tbe pz:aence of (1)'hy4r'Op~ytic. vegewio.Q, ~) hy~ric: soila,. and (3) wed.~ · 
hydto~gy .' AccorcllD& to the manual: · · 

·. 7bJ! tlfte ~echniclll.~~ ~~cijied ~ ~ry:~~i ~ 0. 'mn'for. ~ ;«i_to . 
1H i4entlfi«l Q:.wakJn4. '!11erefrlnt·, ~ thJH mut the&~. crlierla izre Vtllllmtds: · 

• • ' ~ • • 0 • : . . . . . 
The subject pirc:els are primarily ddminateci'by norl:hem coastal. scrtsb with patChes or co~ 
temce.praUie habitat (Thomas ~d and :~tel; '!997). ·ThSae ina~ are' aOminated by 

. upland plants, havenon-hydrio·soils, and do not have.w~d hycirology. Areas identffied·u· 

2169-~ East F~r.~el~cc 81~~ San ~eii·cA 9.49.01 (~15) ~QSbs/FAX·(4i5).~·0129 . ~ . . .. 

• 

• 

.. ,~~-~-~-· ____ ·_· ..;;...._-------· ·--• 
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. . 
Franci~· Garter Snake, including signitic:$1 areas of shallow B~oruu pools with emergent · 
vegetation .. In ita February 18,· 1997 guid~ce on the red·legge4 ·frog, the US Ftsh and Wildlife 
Selvices stated that su_itable habitat. eonsi~d of . . . .. . . . 

1 

All life history stages art most likei, to be encountered in ~d arot~iuf breizdi~g 
.sizes, which m~ hwwn to inclZfde cfastaJ Iagoor.s, marshe.P, springs. 'Permanent 
and semipermanent lJ&;tura/ ponds, p~d and. bachvater portions of streams, as 

· w.elJ as artificial impOundments sut#J aS stock ponds. trrigatian ~. and · · 
sll~on~ '· · 

I 
None ofthete habitats are P.tesent on the ,sile.and therefore, I conclude-that this site is unsuitable 
habitat. for the ied-legged frog and the Sanfratlclsoo garter snake. · · . · . ) .. 

. My opinion is ·based on 20 ~- of experie~~ in wetl~d and end~ered .species biology as a 
Professor ofBiology at San Francisco State University and President of Wetlands Research . · 
Associates, Inc .• an 'environmental ootu:ut~fr!,g firm dealing ~·wetland and endangered species 
ecology. Our mm has completed over l59.wetland·delineations in:~he Bay area. and has 
experience in a wide vari~ty of habitats. In ~ddi~on, we have ~tmted.sites foqx~iential 
endangered species including those known fur this region.. I have piepared. Section 7 
consutwions and Habitat Conservation Pla.JJ$ for the fed~ally threatened red-legged :frog for 
coastal properties in San Mateo and ¥ant~ Counties. . · · · 

. . 
Please call if you hil.vc ariy further questions:on this prelimiruiry.survey:. · 

Sincerely yours, 

. .. 

; . 

; .. 3· 

TOTAL P.l1l4 

.. • 



EXHIBIT 20 
2-02-2-EDD (Pacific Bowl) 

WRA Wetland Delineation for the 
"Pacific Cove Parcel," 

dated August 1999 

Delineation of Potential 
Jurisdictional Wetlands 

Pacific Cove Parcel 
Pacifica, California 

PREPARED FOR: 

Trumark Companies 
4135 Blackhawk Plaza Circle, Suite 280 

Danville, California 94506 
Contact: Jason Kliewer 

(925) 648-8300 

PREPARED BY: 

Wetlands Research Associates, Inc. 
2169 East Francisco Blvd., Suite G 

San Rafael, California 94901 
Contact: Tom Fraser 

(415) 454-8868 

August 1999 

RECEIVJ;.O 
NOV 1 2 2002 
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1.0 INTRODUCTION 

Wetlands Research Associates, Inc. was requested by Trumark Companies to detemrine the presence 
of wetlands subject to federal jurisdiction under Section 404 of the Clean Water Act on a parcel of 
land in Pacifica, San Mateo County. The Study Area covers approximately 4. 7 a~res and is located 
on a parcel that lies northwest of Highway 1 and east of Palmetto A venue in Pacifica (Figure 1 ). 

As stated in the federal regulations for the Clean Water Act, wetlands are defined as: 

"Those areas that are inundated or saturated by surface or ground waters at a 
frequency and duration sufficient to support, and that under normal circumstances 
do support, a prevalence of vegetation typically adapted for life in saturated soil 
conditions. Wetlands generally include swamps, marshes, bogs, and similar areas." 

(EPA, 40 CFR 230.3 and CE, 33 CFR 328.3) 

During June 1999, Wetlands Research Associates, Inc. biologists conducted a wetland delineation 
study within the Study Area The delineation study detemrined the presence or absence of wetland 
indicatorS used by the U.S. Army Corps of Engineers in making a jurisdictional detemrination. The 
three criteria used to delineate wetlands are the presence of: (1) hydrophytic vegetation, (2) wetland 
hydrology, and (3) hydric soils. According to the Corps of Engineers Wetlands Delineation Manual 
(1987): 

" .... [E]vidence of a minimum of one positive wetland indicator from each parameter 
(hydrology, soil, and vegetation) must be found in order to make a positive wetland 
delineation. " 

2.0METHODS 

The methods used in this study to delineate potential jurisdictional wetlands of the U.S. are based 
on the U.S. Army Corps of Engineers Wetlands Delineation Ma1.7:.ual (Corps 1987). The routine 
method for wetland delineation described in the Corps Manual (1987) was used to identify areas 
subjer;;t to Corps Section 404 jurisdiction within the Study Area. 

Prior to conducting field surveys, the Soil Survey of San Mateo County, Eastern Part, and San 
Francisco County, California (USDA Soil Conservation Service 1991) and the U.S. Fish and 
Wildlife Wetland Inventory Maps (U.S. Fish and Wildlife Service 1987, San Mateo quadrangle) 
were reviewed. Field studies to examine vegetation, hydrology, and soils were conducted during 
June 1999. 

The Corps requires that data on vegetation, hydrology, and soil be recorded on standard forms. 
Completed data forms for this study are provided in Appendix A. For purposes of this study the 

-. 
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vegetated wetland areas were considered seasonal wetlands and, therefore, meet the criteria as 
"Problem Areas" as defined in the Corps Manual. Once a sampling area was determined. to be either 
a potential wetland or upland, a 1 inch = 40 feet Topographic vesting tentative map (Tronoff 
Engineers, Surveyors, Planners; 1997) was used to draw boundaries between potential wetland and 
upland areas based on data collected. The sizes of potential jurisdictional areas were measured using 
AutoCAD 14. 

The vegetation, hydrology, and soil criteria used to make wetland d~terininations in wetland areas 
are summarized below. 

Vegetation 

Plant species identified in the Study Area were assigned a wetland status according to the U.S. Fish 
and Wildlife Service (Reed 1988) list of plant species that occur in wetlands. This wetland 
c~assification system is based on the expected frequency of occurrence in wetlands as follows: 

OBL 
FACW 
PAC 
FACU 
NL 

Always found in wetlands 
Usually found in wetlands 
Equal in wetland or non-wetlands 
Usually found in non-wetlands 
Not listed (upland) 

>99% frequency 
67-99% 
34-66% 
1-33% 
<1% 

• 

Plants with OBL, FACW, and PAC classifications are classified as hydrophytic vegetation in the • 
Corps Manual (1987) methodology. If more than 50 percent of the dominant plants (dominant is 
:::20 percent of the cover) are wetland plants, the area is considered to have met the hydrophytic 
vegetation criterion. 

Hydrology 

The jurisdictional wetland hydrology criterion in a non-tidal area is satisfied if tPe area is inundated 
or saturated for a period (minimum of five percent of the growing season or 18 days in the San 
Francisco Bay Area) sufficient to create anoxic soil conditions durirlg th~ growing season. Evidence 
of wetland hydrology can inc~ude direct evidence (primary indicators), such as visible inundation or 
saturation, surface sediment deposits, and drift lines, or indirect indicators (secondary indicators), 
such as oxidized root channels and algal mats. If secondary indicators are used, at least two 
secondary indicators must be present to conclude that an area has wetland hydrology. 

Soils 

Hydric soils formed under wetland (anaerobic) conditions have characteristic low chroma colors and 
an associated quantity of redox concentrations (mottles) near the surface, typically within the upper 
12 inches (USDA, NRCS 1998). Chroma designations are determined by comparing a soil sample ' 
with a standard Munsell soil color chart (Kollmorgen 197 5). Various combinations of low chroma 

-. • 
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Project 
Site 

PURPOSE: Delineation of Jurisdictional 
Wetlands and Waters of the United States 
(Section 404 of the Clean Water Act) 

SCS SoU Survey, San Mateo County 
1991 

1000 
SOILS MAP 
0 1000 

SCALE 1:24,000 

Trumark Companies 
4135 Blackhawk Plaza Circle, Suite 280 

Danville, caiifomla 94506 
Contact Jason Kliewer 
Phone:92~00 

Figure 2 
Jurisdictional WeUand Delineation' 

LOCATION: Pacifica, California 

COUNTY: San Mateo 

APPUCATION BY: Trumark Companies 

SHEET: 2of3 DATE: AUGUST 1999 



INETLAHDS RESEARGH ASSOCI A 
415 454 0129 p. 0'3/11 

Figure 3. Aerial photo showing jurisdictional wetlands. 
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the site delineation . 

Soils in the potential jurisdictional wetland area had a low chroma matrix (10YR 4/2) within the 
upper 12 inches with mottles (7.5YR 5/6). Soils in upland areas had soils with matrix chroma of 2 
or 3, but lacked mottles. Certain upland areas were dominated by hydrophytic Y-egetation such as 
arroyo willow, and appeared to carry surface flow during winter storms, but the well-drainednature 
of most of the soils on this site and the steep slopes over much of the site apparently prevent the 
long-term saturation of these soils which would lead to the development of hydric soil 
characteristics. 

5.0 AREA OF POTENTIAL CORPS OF ENGINEERS JURISDICTION 

A potential jurisdictional wetland within the Pacific Cove Study Area is characterized by seasonal 
soil saturation in a single isolated area of the site that apparently has slightly higher clay content in 
the subsurface soils. The depression on the site which contains wetlands appears to be naturally 
occurring. The potential jurisdictional wetland area within the site covers 0.03 acre (1,257 ft2

). 

6.0 REFERENCES 

Environmental Laboratory. 1987. Corps of Engineers Wetlands Delineation Manual. Department of 
the Army, Waterways Experiment Station, Vicksburg, Mississippi 39180-0631. 

Kollmorgen Corporation. 1975. Munsell Soil Color Charts. Kollmorgen Corporation, Baltimore. 

Reed, P. B., Jr. 1988. National list of plant species that occur in wetlands: California (Region 0). U. 
S. Fish and Wildlife Service Biological Report 88 (26.10). 

TronoffEngineers, Surveyors, Planners. 1997. A 1 inch~ 40Jeet topographic vesting tentative map 
of the Pacific Cove site. .. .. , 

U.S. Qeological Survey. 1980. San Francisco South quadrangle. 7.5 minute (topographic). 

U.S. Soil Conservation Service. 1991. Soil Survey of San Mateo County, Eastern Part, and San 
Francisco County, California. In cooperation with the University of California Agricultural 
Experiment Station; 120 pp. +appendices. 
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DATA FORM 
RqUTINE WETLAND DETERMINATION 
(1987 COE Wetlands Delineation Manual) 

Project/Site: Pacific Cove - Fish and Bowl Parcel Date: 6/11/99 

Applicant/Owner. Trumark Companies County: San Mateo 

Investigator. Wetlands Research Associates, Inc. State: CA 

Do Normal Circumstances exist on the site? 1:!1 Yes [JNo Community 10: 

Is the site significantly disturbed (Atypical Situation)? DYes 1:!1 No Transect 10: 
Is the area~ potential Problem Area? seasonal wetland 

(If needed explain on reverse.) 
1:!1 Yes ClNo PlotiD: 1A 

VEGETATION 

Dominant Plant Specjes Stratum Indicator Dominant Plant Species Stratum 

1. Lonlcera involucrata s FAC 9. 

2. 10. 

3. 11. 

4. 12. 

5. 13. 

6. 14. 

7. 15. 

8. 16. 

Percent of Dominant Species that are OBL. FACW and/or FAC: 100% (excluding FAC.} j 

•" "" 

Remarks : Site is dominated by hydrophytlc vegetation. ' 
' . ' 

.... .,, 
' ... 

HYDROLOGY 

Recorded Data Wetland Hydrology Indicators : 

Cl Stream, Lake or Tide Gauge Primary Indicators : 
Cl Aerial Photographs [J Inundated 
Cl Other Cl Saturated In Upper 121nches 

Cl Water Marks 
No Recorded Data Available [J Drift Unes 

Field Observations : 
Cl Sediment Deposits 
Cl Drainage patterns In Wettands 

Indicator 

Depth of Surface Water: (ln.) Secondary Indicators (2 or more required) : 
1:!1 Oxidized Root Channels In Upper 121nches 

Depth to Free Wat~r in Pit : (in.) Cl Water-Stained Leaves 
[J Local Soil Survey Data 

Depth To Saturated Soil : -, (in.) [J FAC·Neutral test 
fl Other (Explain In Remarks) 

Hydrology Remarks : Algal mats and oxidized root channels present. 

• 

• 

' 

• 
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DATA FORM 
ROUTINE WETLAND DETERMINATION 
{1987 COE Wetlands Delineation Manual) 

ProjecVSlte: Pacific Cove .. Fish and Bowl Parcel Date: 6/11/99 

AppllcanVOwner: Trumark Companies County: San Mateo 

Investigator: Wetlands Research Associates, Inc. State: CA 

Do Nonnal Circumstances exist on the site? 181 Yes ONo Community lD: 

Is the site significantly disturbed (Atypical Situation)? DYes 181 No Transect 10: 

Is the area a potential Problem Area? seasonal wetland 181 Yes ONo PiottO: 18 
(if needed explain on reverse.) 

VEGETATION 
l 

Dominant Plant Sgecies Stratum Indicator Dominant Plant SEecies Stratum 
~ 

1; Senecio mikanioides H NL! 9. 
J 

2. Baccharis pilularis s NL 10. 

3. Rubus sp. H FAC 11. 

4. Brassica nigra H Nt.: 12. 

5. 
\ 

13. 

a. 14 • 

7. 
. 

15. 

' 
8. 16. 

Percent of Dominant Species that are OBL, FAON. and/or FAC: 25% 
(excluding FAC·) 

'' 

Remarks : Site is not dominated by hydrophytlc vegetation 

~,;' 

' .. , 

HYDROLOGY 

Recorded Data Wetland Hydrology Indicators : 

0 Stream, Lake or Tide Gauge Primary Indicators : 

0 Aerial Photographs 0 Inundated 
OOther 0 Saturated In Upper 121nches 

No Recorded Data Available 
0 Water Marks 
0 Drift Unes 

Field Observations : 
0 Sediment Deposits 
0 Drainage patterns In Wetlands 

Indicator 

Depth of Surface Water : (in.) Secondary Indicators (2 or more required) : 
0 Oxidized Root Channels In Upper 121nches 

Depth to Free Water in Pit : (in.} 0 Water·Stalned Leaves 
CJ Local Soil Survey Data 

Depth To Saturated Soil : -. (in.) 0 FAC·Neutral test 
0 Other (Explain In Remarks) 

Hydrology Remarks : No hydrologic indicators present. 

.. . 

1 



DATA FORM 
ROUTINE WETLAND DETERMINATION 
(1987 CQE Wetlands Delineation Manual) 

Project/Site: Pacific Cove - Fish and Bowl Parcel 

Applicant/Owner. Trumark Companies 

Date : 6/11/99 

County: San Mateo · 

Investigator. Wetlands Research Associates, Inc. , 

Do Normal Circumstances exist on the site? 

Is the site significantly disturbed (Atypical Situation)? 

Is the area a potential Problem Area? 
(if needed explain on reverse.) 

seasonal v.;etland 

VEGETATION 

Dominant Plant Species Stratum Indicator 

t. Salix lasiolepis T FACW 

2. Baccharis pllularis s NU 

3. Rhamnus califomica s N4 

4. --------------
5. 
--------------------

6. 
--------------------7. ________ _ 

8. ----------------
Percent of Dominant Species that are OBL, FAr::.N and/or FAC: 
(excluding FAC.) 

Remarks : ·Site is not dominatel::fby hydrophytic' vegeuitton ~ · 

HYDROLOGY 

Recorded Data 

0 Stream, Lake or 11de Gauge 
0 Aerial Photographs 
IJOther 

No Recorded Data Available 

Field Observations : 

Depth of Surface Water : _____ (ln.) 

Depth to Free Water in Pit: ---~-- (ln.) 

Depth To Saturated Soil: ___ .....;...._-,(ln.) 

Hydrology Remarks : No hydrologic indicators present. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

.16. 

181Yes ONo 

DYes 181No 

181 Yes 0 No 

State: CA 

Community JD: 

TransactiO: -------

PiotiD: ---------

Dominant Plant Seecies Stratum Indicator 

33% 

Wetland Hydrology Indicators : 
Primary Indicators : 

0 Inundated 
0 Saturated In Upper 121nches 
0 Water Marks 
0 DrlftUnes 
0 Sediment Deposits 
0 Drainage patterns In Wetlands 

Secondary Indicators (2 or more required) : 
0 Oxidized Root Channels In Upper 121nches 
0 Water-stained Leaves 
0 Local Soil Survey Data 
0 FAC.Neutral test 
0 Other (Explain In Remarks) 

• 

• 

• 
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To: 

From: 

Date: 

Subject: 

Angie: 

EXIDBIT21 
2-02-2-EDD (Pacific Bowl} 

WRA revised jurisdictional wetland 
map, dated November 30, 1999 

Wetlands Research Associates, Inc. 

Transmittal 
Ms. Angie Wulfow 

Tom Fraser 

November 30, 1999 

Pacific Cove parcel revised delineation m?p 

Please find enclosed a revised version of the jurisdictional wetlands map for the 
Pacific Cove parcel in Pacifica, California. This revised map sho·ws no 
jurisdictional wetlands on the parcel as determined by Dan Martel of the U.S. 
Army Corps of Engineers during a site visit yesterday. 

The landowner would like to receive a letter and map indicating the lack pf 
Corps jurisdiction a~ the site .. Call me if you have any questions. 

' ·- ' '., ' . . . . . . . '.- . 

Thank you very much for your assistance with this project. 

Sincerely, 

~ytkJ ~~ 
Tom Fraser 
Associate 

encl. 

cc: Jason Kliewer, Trumark Company 

2169-G East Francisco Blvd., San Rafael. CA 94901 (415) 454-8868/FAX (415) 454-0129 
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7031 \7031LCP!etter. ~d 

Wetlands Research Associates, Inc. 

December 27, 1999 

City of Pacifica 
Planning Department 
Attn: Mike Crabtree 
170 Santa Maria Ave. 
Pacifica, CA 94044 

Re: Pacific Cove Development 

EXHIBIT 22 
2-02-2-EDD (Pacific Bowl) 

Letter from WRA 
to the City of Pacifica 

dated December 27, 1999 

Local Coastal Program jurisdictional wetlands 

Dear Mr. Crabtree: 

On behalf of the landowner, Trumark Companies, Wetlands Research Associates, Inc. (WRA) 
conducted a wetland study to determine whether any areas on the Pacific Cove site meet the wetland 
definition utilized by the City of Pacifica in its certified Local Coastal Program, which implements 
the California Coastal Act. The project site is located in Pacifica, California (Figure 1) west of 
Route 1 and east of Palmetto Avenue. The site covers approximately 4.7 acres. 

A wetland delineation repC?rt was also submitted to the· Army Corps of Engineers, San Francisco 
District using their methodologies ahd wetland definition. The Corps (Angie Wulfow: 415-977-
8452) determined that the Pacific Cove site did not contmn any wetlandS subject to federal 
jurisdiction following a site visit on November 29, 1999. 

The City of Pacifica Local Coastal Plan.(LCP), which has been certified by the Coastal Commission 
to implement the Coastal Act, defin~s wetlands as follows: 

"A wetland is defined as land where the water table is at, near, or above the land 
surface long enough to promote the formation of-hydric soils or to support the 
growth of hydrophytes." 

(City of Pacifica Local Coastal Program, Land Use 
Plan: See Plan Conclusions, subsection Rare and 
Endangered Species: Habitat Protection, Recreational 
use of Wetlands and Development near Wetlands and 
Creeks, page C-99:) 

2169-G East Francisco Blvd.. San Rafael. CA 94901 (415) 454-8868/FAX (415) 454-0129 
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iS San Francisco South Quadrangle, 1980, 
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rrumark Companies 
4135 Blackhawk Plaza Circle, Suite 280 
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Contact: Jason Kliewer 
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Figure 1 
Jurisdictional WeUand DelineaUon 

LOCATION: Pacifial, Califomla 

COUNTY: San Mateo 

APPUCA TION BY: Trumark Company 
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The primary difference between the definition used by the City of Pacifica and the Corps ,of 
·Engineers is that the former requires only two criteria in order to define a wetland: hydrology is one 
and either the presence of hydric soils or the presence of hydrophytes must be found. The Corps of 
Engineers requires that all three parameters be present to identify a wetland under federal 
jurisdiction. The two parameter LCP approach could therefore potentially result in. the determination 
of more areas as wetlands than the Corps of Engineers three parameter approach. The Land Use Phl.n 
portion of the City of Pacifica's LCP was certified by the Coastal Commission as in conformity with 
Coastal Act policies (including wetland protection policies) on March 4, 1980. 

There are no specific methodologies designated by the City of Pacifica to determine wetland 
hydrology, hydric soils, or hydrophytes. Because of the significant research conducted by the Corps 
of Engineers on wetland boundary determination and the preparation of a manual to delineate 
wetlands (Corps Manual, 1987), the Corps guidance was used in this study with the exception that 
only two parameters were necessary to designate a wetland as defined in the City's LCP. 

fu June 1999, a study of vegetation, hydrology, and soils was conducted. Vegetation, hydrology, and 
soils were examined at sampling points in depressions or other areas that exhibited the potential for. 
meeting wetland criteria. The results were recorded on standard 1987 Corps Manual data'sheets 
which can be used to elucidate the criteria necessary to meet the LCP wetland definition. These data 
sheets were submitted to the Corps in a delineation report in August 1999. Corps project manager 
Angie Wulfow and Corps wetlands speciwist Dan _Martel visited the site on Monday November 29, 
1999 and determined that there are no wetlands on the Pacific Cove site that meet the criteria to be 
classified as jurisdictional wetlands under Section 404 of the Clean Water Act . 

Vegetation 

Most of the site is dominated by a mix of coastal scrub vegetation including coyote brush (Baccharis 
pilularis), coffeeberry (Rhamnus califomica),- and poison oak (Toxicodendron diversilobum). All 
of these shrub plant species are classified as non-wetland plants~ There is one area dominated by 
willow (Salix sp.), and another small area dominated by twinberry (Lonicera involucrata var. 
ledbourii). These two species are classified by the U.S. Fish and Wildlife Service as facultative 
hydrophytic vegetation and would meet one of the parameters used by the City of Pacifica's LCP. 
However, the fact that these species are not obligate wetland species means that they may also be 

. found.in upland conditions and therefore the presence of positive indicators of wetland hydrology 
would also be required. 

Hydrology 

An area exhibits wetland hydrology if it is inundated orif the soil is saturated for at least five percent 
of ·ihe growing season or approximately 18 days in the maritime climate of. Pacifica. Because 
observations were made at a time of year when surface water, ground water or saturated soils are 
generally not apparent (e.g. seasonal wetlands), eviden~e of wetland hydrology can be determined 
based on the observation of hydrologic indicators as described in the 19.87 Corps Manual. Wetland 
hydrology indicators include: oxidized root channels, surface sediment.deposits, drift lines, and 
others. On the Pacific Cove site, all depressions, topographic low areas, and the. two areas 



.• 

dominated by hydrophytic vegetation were examined for these hydrological indicators. No primary 
hydrology indicators were present. Oxidized root channels (a secondary hydrologic indicator) were • 
faint and not "reasonably abundant" as required by the Corps manual to meet the hydrology criteria. 
This observation was confmned by the Corps staff during their site visit. Therefore, the hydrologic 
criteria, which is essential to the detennination of a .. wetland" under the City ofPacifjca's LCP, was 
not present on the site. 

The USGS topographic map for this area (San Francisco South quadrangle, 1980} shows no marsh 
symbols or "blue-line streams" on the project site (Figure 1 ). Based on this evidence, WRA and the 
Corps concluded that the sandy soils on the site were too well drained to support wetland hydrology. 

Soil 

The.Natural Resource Conservation Service defines a hydric soil as: 

.. A hydric soil is a soil that fonned under conditions of saturation, flooding, or 
ponding long enough during the growing season to develop anaerobic conditions in 

· the upper part. " 
(Federal Register July 13, 1994, U.S. Department of 
Agriculture, Natural Resource Conservation Service.} 

All hydric soils must satisfy requirements of the definition. Because it is difficult to determine 
whether or not a soil develops anaerobic conditions without direct measurement of soil oxygen levels 
or redox potential, the Natural Resource Conservation Service has is.sued guidance for the 
observation of indicators in soils that can be used to determine whether or not the soils are hydric . . 

(USDA 1998). These indicators are generally formed by biological or chemical reactions in 
anaerobic soils and therefore act ·as surrogates for. actual observations of anaerobic conditions. 
Indicators ·are prirp.arily morphologic:il indic~ors used. for field identification of hydric soils. 
Accordingly, a hydric soil is a soil that meets ihe definition, and the presence ofone(or more) of 
·the indicators is evidence that the definition has been met. 

In the field, a shovel was used to collect soil samples (between 12 and 18 inches deep). Soil profiles 
_were described using. terminology contained in Field Book for Describing and Sampling Soils 
(Schoeneberger et . al, 1998} including horizon depths, color, redoximorphic features, texture, 
structure, and cons~stence. Soils were examined for hydric · indicators contained in the· Field. 
Indicators of Hydric Soils in the United States (USDA, 1998). Soil color was determined using a: 
Munsell soil color chart (Kollmorgen Corporation 1990). 

The Soil Survey of San Mateo County, Eastern Part, and San Francisco County, California (SCS 
1991) indicates that the Study Area has two soil types: Orthents, cut and fill-Urban land complex 5 
to 75 percent slopes and Rock outcrop-Orthents complex, 30 to 75 percent slopes (Figure 2). The 
County Soil Survey describes Orthents as very shallow to very deep, very poorly drained to 
excessively drained soils on uplands including hills and ridgetops; alluvial fans; coastal terraces; 
floodplains; and tidal flats. These soils formed in alluvium derived from various kinds of rock; 
sandy coastal deposits; hard and soft sandstone, shale, siltstone, serpentine, and volcanic rock; and 

• 

•• 
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Figure 2 
Jurisdictional WeUand Delineation 

LOCATION: Pacifica, Cslifomia 

COUNlY: San Mateo 

APPLICATION BY: Trumark Companies 

SHEET: 2 of3 DATE: AUGUST 1999 



various manmade fill material. Orthents soils are extremely variable. They consist of areas ,of 
undisturbed loamy material on coastal terraces; areas that. have been mechanically altered for • 
residential and other urban uses and have cuts that have slopes of 3:1 to 1.5: 1 and fills that are 0 to · 
7S.feet deep or more; smoothed areas on alluvial fans and plains; reclaimed areas near San Francisco 
Bay; and areas on the margins of the bay that consist of earthy material, rock fragments, plant matter, 
and manmade debris. Runoff is medium to very rapid, and the hazard of water erosion is moderate 
to very high. 

Field observations confirmed the soil type. The soil is a sandy loam and appears to be well-drained. 
Soil mottling was absent throughout most of the site. In the area of the Lonicera involucrata, soil 
mottling was variable and faint (l~ss than 1% ). Because the soil. color was light (chroma=2),. 
consistent mottling greater than 2% is reqUired in order for the soil to be considered hydric (NTCHS 
Field Indicators, 1998). 

Discussion 

The City of Pacifica has adopted a Land Use Plan, Local Coastal Program ("LCP"), to implement 
the provisions of the Califomi~ Coastal Act. The LCP contains a definition of wetlands that has 
been used to identify any possible wetlands on the Pacific Cove site. This definition is identical to 
the definition of wetl~ds contained in the LCP of the County of San Mateo, which was certified· by 
the CCC in 1982. 

Based on the observations made in this study, hydrologic indicators were not present as required to 
meet the LCP definition that " the water table is at, near, or above the land ·surface". Furthermore, 
the site did not support hydric. soils. The presence of Lonicera.involucrata, a hydrophyte that is 
listed as a facultative species, does not necessarily mean that the site has wetland hydrology since 
this plant is found equally in either wetlarids or·uplands. 

. ' 

Based on these observations, there are ,no areas on the subject parcel that meet the City of Pacifica . 
LCP definition of wetlandS. Furthermore, the Corps has confirmed that there are no areas that meet 
the federal definition of wetlands. 

Sincerely, 

~-A/IA/1 ~~ 
~o;;F~er. 
Associate Wetland Scientist 

• 

• 
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DEPARTMENT OF THE ARMY 
SAN FRANCISCO DISTRICT, CORPS OF ENGINEERS 

333 MARKET STREET 

REPLY TO 
ATTENTION OF: 

Regulatory Branch 

Subject: File Number 24709S 

Mr. Tom Fraser 
Wetlands Research 
2169-G East Francisco Blvd. 
San Rafael, California 94901 

-· 
Dear Mr. Fraser: 

SAN FRANCISCO, CAUFORNIA 94105·2197 

JAN 3 ZOOO EXHIBIT 23 
2-02-2-EDD (Pacific Bowl) 
Letter from C. Fong, ACOE, 

toT. Fraser, WRA, 
dated January 3, 2000 

. Thank you for your submittal of September 24, 1999, requesting confirmation of the 
extent of Corps of Engineers jurisdiction at the Pacific Cove parcel in the City of Pacifica, San 
Mateo County~ California. Enclosed is a map showing that there are no areas that meet the 
criteria for waters of the U.S .• including wetlands, within the study boundary of this parcel. This 
determination is based on a field visit by Corps staff on November 29, 1999. 

We have based this jurisdictional delineation on the current conditions of the site. A 
change in those conditions may also change the extent . of our jurisdiction. This jurisdictional 
delineation will expire in five years from the date of this letter. However, if there hils been a 
change in circumstances which affects the extent of Corps jurisdiction, a revision may be done 
before that date. · · 

If you have any questions, please call Angie Wulfow of .our Regulatory Branch !11 telephone 
415-977-8452. All correspondence should reference the.· file number at the head of this letter. 

Sincerely, 

~ Calvin C. Fong 
Chief, Regulatory Branch 

Enclosure 

.. 

• 

• 

··· .. 

•• 
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MEMORANDUM 

SUBJECT: 
TRA FILE: 

DATE: 
FROM: 

TO: 
cc: 

Bowl Project Wetland Peer Review 
epbp 
January 24, 2000 
Taylor Peterson 
Allison Knapp, City of Pacifica 
Michael Crabtree, City of Pacifica 

EXHIBIT24 
2-02-2-EDD (Pacific Bowl) 

Memorandum from Taylor Peterson, 
TRA, to Allison Knapp, City of 

Pacifica, dated January 24, 2000 

Christine Schneider of our staff asked me to complete a peer review of wetland data on the . 
Pacific Cove or "Bowl" Project in Pacifica. I am a senior biologist at Thomas Reid Associates, I 
have completed several courses with the Wetland Training Institute in wetland delineation 
techniques, and have done a number of wetland delineations. I have been an environmental 
consultant since 1980. The information I have reviewed includes the following: 

1. A draft of the biology section of the project EIR; 

2. "Delineation of Potential Jurisdictional Wetlands Pacific Cove Parcel Pacifica; 
California" by Tom Fraser of Wetlands Research Associates, July 1999; 

3. Letter to Michael Crabtree, City of Pacifica Planning Department, from Tom Fraser of 
Wetlands Research Associates, Inc., dated December 27, 1999 regarding LCP 
jurisdictional wetlands; 

4. Letter to Tom Fraser, Wetlands Research Associates, dated January 3, 2000 from the 
Department of the Army, San Francisco District, Corps of Engineers; and 

5. Excerpts of Pacifica's zoning code related to wetlands and biology, including pages 
462-4,462-11,462-12, and 462-13. 

My understanding of the chain of events is that Patrick Kobernus of our staff visited the 
site and identified that ~he central coast riparian scrub habitat on the "fish" portion of the site 
could potentially be characterized as wetland, based on- the presence of willow, rushes, sedges 
and standing water. Following that, Wetlands Research Associates (WRA) was hired to prepare 
a wetland delineation at the site. Tom Fraser ofWRA did a delineation in July 1999, in which he 
determined that there was an area of 0.03 acre on the site that was potential jurisdictional 
wetland. Jurisdictional wetland is wetland that meets the federal government's definition of this 
habitat and thus falls under the jurisdiction of the Army Corps of Engineers through section 404 
of the Clean Water Act. Tom subsequently had the Army Corps of Engineers verify his wetland 
delineation, and the US ACE determined that in fact there are no jurisdictional wetlands on the 
project site. In December 1999, Tom Fraser also completed an analysis of whether the project 
site contains wetland as defined in the City of Pacifica LCP, and found that it does not. 

I have reviewed the delineation methodology and whether the conclusions are logical, 
based on the data provided. The methodology used by WRA follows that in the 1987 manual 
published by the USACE, and is in keeping with current practice. The area which Patrick 

• identified as possible wetland was found by WRA to be a drainage ditch which does not fall 

Thomas Reid Associates I 560 Waverley Street, Suite 201 (Post Box 880) I Palo Alto, CA 94301 
Tel: 650-327-0429 Fax: 650-327-4024 



within USACE jurisdiction. ~ 1 Fraser's conclusions in the delineatk ..tre conservative, 
meaning he delineated the area which had any chance at all of being considered a wetland under 
the federal definitions. In fact, the US ACE made its own determination, based on a site visit, 
that the site does not currently support federal jurisdictional wetland. I consider that to be 
definitive, unless conditions at the site change significantly. 

The City of Pacifica Local Coastal Plan (LCP), defines wetlands as, "land where the 
water table is at, near, or above the land surface long enough to promote the formation of hydric 
soils or to support the growth of hydrophytes." In his an·alysis, Tom Fraser of wRA found that 
hydrophytic vegetation is present, but that wetland soils are not. The particular species of plants 
he names in this analysis are facultative, meaning they occur equally in wetland situations and 
upland situations. That is, they do not require saturated soils in order to grow, like an obligate 
wetland plant does. Thus, he reasoned that it was important to find hydric soils in concert with 
this vegetation to meet the LCP definition. 

I found two discrepancies between the original delineation and this LCP analysis, but in 
the end I would agree with the conclusion that the site does not contain a wetland as defined in 
theLCP. 

The first discrepancy is related to soils. Hydric soils are found in the delineation, then, 
based on his visit to the site with the USACE, he states in the LCP analysis that the site does not 
contain hydric soils. I am assuming that the US ACE disagreed with the original wetland 
delineation which found small pockets of possibly hydric soil, and that the US ACE finding 
overrides the conclusion in the delineation. 

The second discrepancy is related to vegetation. In the original delineation, several 
species of plants are found to be dominant, including plant species that are obligate or 
facultative-wet (that is, they require wetter conditions to grow). These plants are left out of the 
LCP analysis, which states the dominant species are willow and twinberry (both facultative 
species). I find, however, that this does not affect the results. In reviewing the species in the 
delineation and comparing it to my personal field knowledge, these additional. plants are species 
that often grow outside of wetlan9s in areas .~~tare jUst damp enough to support them. On the 
coast.side, these plants are probably more dependent on moisture from fog drip than from the 
water table. Since? hydric soils arenot found on the site, I suspect this vegetation does not 
represent habitat that is functioning as a wetland. 

In looking at the definitions of wetland in the zoning code, and comparing it to the data at 
hand, I find no evidence that this site supports saltwater marsh, freshwater marsh, stream, creek, 
open or closed brackish water marsh, swamp, mudflat or fen habitat, and thus does not contain 
wetland as defined in the zoning code. 

This brings me to my last comment, which is about functions and values. The project site 
does not contain federal jurisdictional wetlands, as determined by the US ACE, so there is no 
permitting concern there. The project site also does not contain wetlands as defined in the LCP 

• 

• 

or the zoning code. That is not to say, however, that developing the site will not have significant 
biological impacts. This still needs to be addressed in the EIR, which should look at the site in · 
relation to off-site areas, and determine its biological functions and values and whether there are · 
significant cumulative impacts related to biology. ~The California Department ofFish and Game • 

Thomas Reid Associates I 560 Waverley Street, Suite 201 (Post Box 880) I Palo Alto, CA 94301 
· Tel: 650·327-0429 Fax: 650-327-4024 
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should also be invited to Vlv-· the site during the EIR process to disc, , any concerns the 
Department may have related to development of this site. 

Please do not hesitate to telephone if there are any questions regarding this analysis. I am 
best reached at (650) 917-0913 . 

Thomas Reid Associates I 560 Waverley Street, Suite 201 (Post Box 880) I Palo Alto, CA 94301 
Tel: 650-327-0429 Fax: 650-327-4024 



MEMORANDUM 

SUBJECT: 
TRA FILE:· 

DATE: 
FROM: 

TO: 

Visit to Fish/Bowl site w/ CDFG 
G:\BIO\CDFGMemo.wpd 
212100 L? r 
Patrick -~ ~ ___-' 
Christine 

I visited the Fish/Bowl project site in Pacifica with Jeanine Dewald of CDFG on 
212100. We walked the site for approximately 30 minutes and I discussed with her the · 
biological issues of the site and the development plans. Ms. Dewald had the following 
recommendations: 

1) The willow area of the site should be more thoroughly surveyed in the spring for any 
nesting nee-tropical migrant songbird species (i.e. saltmarsh common yellowthroat, 
yellow warbler). 

2) The site should be controlled for invasive exotic species, in particular icepfant 
( Carpobrotus edulis), pampas grass ( Cortaderia jubata), and cape ivy (De/aires 
odorata). · 

3) The western portion of the parcel that is made up of sand dunes and coastal dune 
scrub vegetation should be controlled of iceplant and restored to coastal dune scrub 
habitat. 

Ms. Dewald would like copies of the biological assessment(s), wetland 
delineation, and any other ,information that is pertinent to the biological resources of the 
site. 

If you have any questions regarding her recommendations, give her a call. I 
think it would be good to clanty with her what she recommends (in reference to #1 
above) what shoulc:f be.done if any sensitive neatropicalsongbirds are found on the 
site. · · · · 

-. 

Thomas Reid Associates I 560 Waverley Street, Suite 201 {Post Box 880) I Palo Alto, CA 94301 
Tel: 650-327-0429 Fax: SSQ-327-4024 
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The vegetation, b}'di;olo8)'. aad aoil criteria UMd 10 J:I3IC wa:l..o _..,iDidQJti in ~--
are ~t1.unmarizcd below. '. :·~·:.:: o/ 

VegetQI'iQn · 
. ; .... -· . 

.Plantspcciei identitiedinebcStudy Ansa wc:rclllli8M'la wcd.mtd_, llialldinasocu u.s. Pish 
and Wildlife Scrvico (llcod 1988) liat of plalal •po;i.&Ja d:.!.t ~.h. ~ 1'1ail wot1an4 
c:laaait"~n syr.wn ia 1:lucd oo en. upaGI'.Id ftoQ.UOQ&Y of~-·~ u.followa: 

~· .. ~~ ' ,. -.• 

OBL 
PACW 
PAC 
FACU 
Nl. 

Always found in wcQanda 
lkually !OI.lncl in wetlaa.dl 
Dqual in wcdancl at noo-wcdaadl 
Usually found in non·wcd.aadi 
Not listed (upland) 

•:. 

... 

:. ·~ ~-
. •: 

•l 

' . ~ fnciMnCY 
6'74K.; 
~~i 
l-33· I 

<l" 

The jurisdictio:W wetlaDd hydrology critrciioa ia e non..ric!':tl ,. w~ if die-is iutUIIrcd 
or saturated far a pcnod (mhdmwa of five pccccDt. of tho ~~·- tir;ll days iD tb. San 
Frwisco l;SI.y Area) sutficionllDCI'GIIC~iciOil Galldi\ionldudsj-~llf.IQil. Blicliii:Dcl: 
of wetland bydtolOS)' CID inc!udo dinlctovidcn.Ge (pdmlryiadi~U:b. 11 ... iDaadtiloaor 
saturation, 1urfa4;0 $0dimcnt dclpoliu. and 4rift lil'lel, or~--~ (tcOoaclety 1116,...._), 
£uc:h u oxwc.ci raot obanDoll aacl &lp111111&5. II ae;oadar)l ~ a UMd.- at lat¥st CWO 
~ondary indicators musl be JRICDl to c:onolathataa .-& bu ~ ~&Y· ·I; ... :; . 

Soils ·',·:··· 
. : :-~ . ~;· ' ·. ·;'.· . ii. 

Hydricsoilsformcdundcrwor.land(IDIGl'ObiQ)GOIIditioDibaVOcb~j•!*~elm:-:'colc:aand. 
an a5sociaWl quantity of redox~ (maaiGI)Iltlr.diD ..... ~ywitbin tMuppiA' 
12 inche.-s (USDA, NRCS 19ga). Omma dcaipartaas are••••ndJilli)o~:aiOilumplo 
with a standard Munsell soil color <;but (KoUmorgc:D 1975). Vad~'il--Olflow cb.larna 
color$ and quantities ol redox concentraCiOI'I$ ca be u.ta fieldj~·oth)ldric aoiJa and 
~sociared an&t'Obic ooad.itions. Hydric aoib foJmlo..d t!~~ f~ mmratim.. WcaJJy hav.: 

~·. ·.~::·. . :· • - -~f 
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a g~)'Cd (grayim) m.m wlor iD ~ bamou u a naaiC cif;iiiJDoval.or ~doD 
<ccduGiion) at iron. H)'dtiG IOill fG:mm'Widar ac:--.rm t::.tr~-~~cJ.l!f'4f;~·· 
mac'" ac the liW'f~ mel ~-.·e OJ.idized ~-on (...~~ C: r'"'"'"':::i:·~~ ~ :!8 s ~!; of 
alternating ~~1"1 and d~na. Thc.M ccill Q.":l c:a:IC~~ ~~~~~ .. m.c ~~'l'lfiQdicaadil'a c1 
hydric; condi~ore' ~r~ prr.~~t: (1) ebro!M.l or~"!!' (7) ;:~;;~, 2 .~~~ ~ prcn1meat ~~ 
<:ODQCAU'atiom. · • .,,. ·. · r 

•,• 

' . :. 

3.0 STUDY ~A D!SO.LPTION ·~·. . . 

The Study~ wvcrs appnWmalely 1., IQ1:$ aaclliel on a~.~ llOpcl·f&om~ ec: wat 
with Olovacionl rusina from liS t.c10 2AO t.c -.n aa ~. ~P!dY ~ il oun"~Dt.'iyca 
unaa..,elopoci v~~~ADCloc. Poniona of an alalldoaedupbalcrocuLway~aW'~8NCI ca..·~ 
cd~ of lbc ai~ . ~·: · · ' 

. . ~: 

Tho prinQpal h)'dcologi..alsoW"Cea for the Swdy Arcauc prccipi&&U.~:~, ~~p.ott. 
an4 seasonal water flow in drainapa from off-aire ecu:Q& n. 3*.i~ia primllil)' z~ co 
modcm~~:do~pan;el w_ith iba nanoff ~ngwY)'m~'~!l~~~ ~tlow. 
on the sue 1s gen!!ral!y Cl'!ne-s.i towmt the t.dJ~~ ~1 !-::~--~ ~!!t!!'~!fic ~'G p~ ~ 

~ -: _: ~-:· . . : .. : ! 
The Soil S'..!rve-~1 cf Sr.l'l .~.tf!l~~o C'O'.'nty, B'nltm P1lrt.m!~ ~~· ~~ :cP.Unty. Ca1ifomia·:(SCS, 
'9'!ll' . J' ·~··¢' I. t ~-· .-·~ ,.,~_, 1:· ,.., •• '"'" ..... ,. '! p "<t:' .............. ,.,.., ........ f~:oi._,al'-"tL~ ·--~ •-- 5 • ~ J lOO.tc ... ,.s tn:l r. •. ~ ;::,.~-:1- •..... u.-! ...... ol50t •;r,1- ~· -....n.\_,,. .... :.ic .... =-.~~~ll:..-.'~~·•r,~;:uC".sP.' C~KM-
to 75 pGreent alopu Md. P...ook ou!m'op-OnMnfs e~p!~ :ro r~" ~~ ~ CR.- 2). 1'be 
County Soil Survey deacribes Orthcn.ts as very thallow to \'r.'!'J~, w.ty.:poady drained to 

. 1 .I • d <" "i • '~ • !••..J:• Ljlll ... ~d-ot. ..---~.~-'1 L-,.; • .. -l • e~cess1ve y ._,rame ..,Ql s on up-.tn' .... s 1!1~ ~'lS :3 .~~:., !r. .. 1"1~1~.:-~.,~ ... ~ ~ • .......:.::r:-.19 I!I.Rcea:. 
floodplains; anc1 :ida.J tlars. Thac aoils formed in olll:v.it:.~ ~"~i.p ~ w.il of mciki 
sandy coastal deposits; hard ancl ~ft taadi(Ono.,ahalc, sil~ ~~ et~Voiaz.ic rock.; 1M 
various manmade fill material. Orthentl·aails arc ax11'Cmely ~~ 1Jiey:~ of areas or 
wutiaturbed loamy m.a.l ou coasw lll'riCCI: au tblc ha~ ~. ~1 ueancl- for 

· ruic:Sencial.nd OCbet urban ·UH5 a have cuca EhU laave IIGplll ot3:);;;to 1.1.:1- tll1e tlaM aro 0 10 

iSfeoldoopotmoro;tmOOtbocl..,.craalb."ialfa~.S~;~ ....... S.~eoo 
Bay;a:ndaroaaonthomarpaaofUMibaylhaLCOftlillot.abymliwd;il~,........piUt...,. 
and manmade debria. kunott ia ID!Idium 110 wry rapid. M4 1M heald:et waiWIIUidOAte radiaraal 
to very high. The soils of the Stody Aaacc JUdy Jouna 011 ~ ...... and.lhow lbo ~ 
of disturbance telalcd to highway deW:lopm=t and. on-eito ~ · . ~ 

The Study Area is dominated by nonlu:m coastal&erUb with .IJUI(. ~~~ praa;e 
habitat. These areas are <!om!aat~ by upland p!2nts !l.r..h tiS ~wild :Oit (..twu _,_...). 
co:yo&c bNih (lhaccluaris pilulaiV), bbr.it m.uallrd (Br.2.~-nlgrrl~.p,ia aK (T~ 
diversilobum). A sloped area on the earem end of 1M ~l ~~~~by llmYO ·frillow 
(Sala lasiolepi6). The wetland. area idtarififxi on the mtc is do!rri~by ~plat .,.:ies. 
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.,: ·,··.:e.m:-a orftle Unftlld stat99 
:.:.' :i~e Clean Watlr Act) 

Nort!'l Pdc!I,LLC 
8~4 Wl!lat~l!!:t ~d, Si!'!n EOO 
L<:!eAri~ C1~!1 r.~4-
~ Rct:ert K!.lrnbP:!1 
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PoteJUial jwisdicaonal woclaDds wen idcmlified wi&b.in Cbc Study 
south end. of the aito lha.t appeua to pond wacar 1111aoully. -n.. 

,: ....... ! 
... 

in uplands tn.t liGI .. ems cbe edpollbc ........... ~ ....... _ .. ,, 

4.1 Wetlaacl Critaria 

The priacoipal bydl'oloJicaliOW'QSJ for the po&catial j·, lria.~lclelcd.,iitblilit;a ... 
.iurfaca flow an4 diRCt pn=cipiCII&ioca. 'l'he woUaod. ia tha m.d·!il~P-
terrace used for acceaa to lbDiitL At the limo of tbe JuM JSIW• •·VI•:•l• purilllillll& 

saruraeion exi.atcct in wedanda on Ciao $ita. A aubllcq...U Iiiii · 
the excavaaed an:a was ponGed wilD l'liuwarer. ·· .. ,· .. 

... ~ -~·"· ., 
I 
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within tile upper 12 inehes With roottR5 (7 .5Ya. 5/8}- &ibl :re .'~~~~; . W4t~-with m'!lf.Ji& 
chtoma of 2 or 3, but lacked ~ Cmt1:in uplwi t=5. · ; · .:' . · by h~lytic 
vcr.ctation.such u auoyo willow ,a APJIOioRICl to GillY-...~· ~ ClttW.'JDI. bl~t lb:e 
weU...Qraincd nacure of moat ol dao aoill on ¢hit lita ad du:l ~: .. ~· .. , · ~ Jiuu:b of ~· l!tc 
apparendy prcvont the Jon&-ton:n a.uutali.on oteboao IOil• wtric:h. · : . · . to U. dtMJI~t ot 
hydric &oiJ characlerialie&. ·. :.;;' · · ' · · · 

....... 
~ .. · .. ~ 

5.0 AREA OF POTENTIAL CORPS OF ENGINEDS ~«*. : 
:· ·.:. ·~·· . 

The potential jwiidi~onal wc&laod wirhin me E<tgcmar .Road. ~~ Cave smdy Ansa is 
charactc:rizcd by souonai soU aaturlltion in an excavawd eP'~ tb.at ... i .fat IQcal i:Cudin&. Tbo 
poccntialjuritidictional wetland~ aroa.011 tbe lite il 0.005 ectJB (llS ~r-. · 

. . ~~ . 

The dUCh along the easrem edge of Edr..m:tr ~ i,. ·'tD ~firi~l~-,~ thtJuld. ll?t be 
~sidered a Section .ro4 jl!.!iro!G!!onal vl:ltr.r of t"'e Urut~q ~~~~p~-~ 'Wf.l aata· I by 
~1.cavation on dty uplan!h. Trus molll1.ion from j~~.!di.!!!S i.'l -· · ·· ·· · -r.t-~blo t!) U. 
November 13, !986 Fed=ml ~~ p!lblication 33 C.P~.. . n(wldch the pmscnt 
jurisdictional definitions were ~t forth (sec Sl F.R. 41217). ·~'l-~~-.:::"Fr:.fcrmflir.Uon 
it should be noted tlu\l we g~:rmallyclo not COZIIidcr the foUoWUlS '!"~ bl :"W.ar.esaoft.M:G!Utcd. . 
States'. (a) Non-tidal drainage and hrigaticm ditches~ on dj'ipoct.~ .' · · .. , . 

·"' ~:~t:. .. . ... ) 

The area of arroyo willow on tbe ~poRion of the • · :·:,c ~:· · ...S dlfennin~;,bot 
• ~-,~ •• ·J ' ..... 

to be a .. water of the United Stares... The IOils .ua well -- · ·' ·· ·. ~ ~ JJop. is ta1ep 
allowingforrapi<itunoff. Norunninawatcrwuoblecvedill~ . .. · :~ ~bcav,yqjnfall 
in February 2000. On several vi sirs to the adefoJ..lowin&rainlfOIID~~:,~. ·· .. ~ · ~~ ~ 
flowing within me willow area. The soila diet not meet hydric~ .· :.. . .' :~ore.. chi& ANA wu 
not mapped aa a potential jurisdictional azaa. . ...~~·r· . 

ti.O REFERENCFS - ....... .. . 
:~; -~>t. 

• : . • 7 j-• 
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WETI.ANDS IJECF'!RCW AEiSI;IA :~~· ·.-~~{.f.W.if.~:-.~-~ ·: "·~• 
... 

1no. 

DoNclmel 0~ -- fN _., 
l'ltlle sllal~~ ~Swdan)? 
Ia 1he~rca a pot~ PM~ll Aroc? n::..~SD.:.:! ~ 

CifN.a.G Qll&llillnon rawm..) 

VEGETATION 

gSI!JiQI!JE f.!IU!S ~S!ili Slrla!m., lndil:ator 

1. Rumex Grillpua 11 FM:;W. .. 
2. Hordeum bracllyatllhenlm ... PACW 10 . 

l. Juncus b&lticus H OUt. 11. 

•· t.otus OOMIOUiatus H r'I'C 12. 

HYOAOLOGY 

~~::==~~A=•===~==d~D:~~ ............ .a.-f'~==~===--=====~.~. --~~~!!;\~. -.a.-w .. ~ 
osu.a. U~re or'* GIIIIJil 
c.-.--~ couw 

No Reeorded Data Available 

l=ield Obsen.'lltialaa : 

~pth of -:!:ctfao;.-, We~2r! 0 (in.) ... __ . ---·· ... -----

. , .. ··~ 
.• a•:! 
·;'-:·:, . 

. ·;;:# 
~. 

sE :z·t c;gg~/9£/89 
),' 

• 

• 

• 
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Map Uftil Name ' 
(Series and Phase); Olla\em5, a.a: illl'ld tii-U.rtlan 5-15~ 

IITaXD~"M:lm)' (SubgroUP); 2!~~--------0i:'l!l-

esa\i'•P~ 
Depth 

(lnc;he:i) 

0.12' 

.... Coler --Colola 
~ (IU ... Mclilt'l ~MaiiQ 

A 10YR312 

Hydric Soil IAC:ncatml : 
o~ ::~~·:· OHiStOiOI 

0 Hislic El.~ladem 
0 Sullidic Cdc;.r 

. 0 ~ Olp'lll:~r.tml P!! !~..::;, ~~~~·~ 
O~SL"QZ!Q~It'l~'tn:!lf . .;ti.J. . . ·;.. ' . 

Cl Aqulc Mr"AW113 Rsps 
0 Red~COIN!i!!MG 
8 Gleved or l.cwi-Ct-.ror:'.:J .C~:x'$ 

0 V!'.:xJ 0<1·l.~ M'Jl!r?: ii<r.a tm · ·· .: . . :·:' . .' · 
0 Lk;rod O<t ~~d !{J.~~: ~! '!.~ l.t·! '':. \.' 
Oathlar<erown,~.nmr~> ·<t:- · · 

: > 

l 
1 

,• 
··J 

~;t 

•"fa. CHI 

p.14 
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~ liJfS6IiCW ~ua··~;,;,:::.·:··~~~~·~~ j· ..... ..,_. 

DATAPORM·.. :.~-/~. . . ·~:, 

(~we::~~==•= ':~j. 

*lllhrlOt .. 

Ia •t II • 

00111101'11111~·---...., 
·---~~(A\yJIIIIIIt-....)1 
.. ~ ..,.. • poleftllal Pilloblllm ...... , 

(if IMIICitiCI 0111 ~ 

VeGETATION 

oontms i::!IDI§IIII$lll Stralunt lftdlcalor 

1. Baochans eihllllril s NL 

a. A'*'l betbata H NL 

a. anza minOt H "Af::W.. 

. ··---------------s. ______________ _ 
&. _______________ _ 

"~·-------·-----
•• 

PIIICIH!t o? Domillllll& &c:ea MCr<t CB... 'FIItDN andl!lt 
(~f=AC.l 

Aeoofdecl Qat.e 

0 Slr4telft. ..... ot'Tldl ~ 
QAeMI~ 
OOitlat 

No Rec~:W•d Data Awllable 

Plaid Ob$el'¥atk.IA$; 

OIIPth of Surface Will«: 
_____ c .... } 

Depth 1~ FtH W8Wfin Pit: ______ (11'1-) 

Oeplh To SIJlltll!CS Sol ~ ----.... - ............. {in.:) 

9t 3fNd 
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Hydric Soil~: 
c~ 
0 Hisric EplpedOR 
0 Sultidic Qclgr 

0 AquiG MGiature Regime 
0 Redudng CCIIIdlianl 
0 Gleyed or Low-Chrclma CG10rl 

WE'n.ANO DETERMINATION 

Wetland Hydlo!Ogy P-.nt? 

Hydrio Sail PI'Neftl? 

l 

[JYG IIINCI 

eva IINo 

p.l6 
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VEGETATION 

Qpminfnt et:w!Mi!!f-,_-~~tu.!!!_ lndiQalar • .,, 

Salix 1aSio1eP1S T F~ 1 .. ...,_ ~~._._,.~U.I;..a.&.,..-...~-..&at...,_..,..............., • 
.2. ________ ............ _ ..... _ _.. ___ ... _.,l 

3--------------··-··-·--... ________________ _ 

CSF 1 359•5807 

i 
·( 

• i 

j 

1a. ;~ s.__________________ ·---~ .... !fo!l!l ..... -~----..• ';!·---
6. , .. _.--.,;w.,~P.~IUI!'·----.;.· ~itt----

~ 7. ,.__ ·;'---

8. 

-----·--.n------------------·--------

HYCROLOGV 

Recoi'CIOCI Dala 
C ....,.,I.INOil'ldeGIUII 
c ~ IN'IGIDgiiJhl 
COI!w 

No ReQm:l9d c.te AWIIIII:*t 

F'teld Obselvalianl : 

OtiJplh of Sutr- w ...... ; (ln.) 

Oeplft 10 Fnte Watar in Pit : ('11'1.) 

Oeplb To~ SOil: (in.) 

a! :39\1d 

. i 

.·~:·{f . 

. -··.'' 

p.l? 
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lfT;uigog~~ny (Subg~) : 

2MII ptssde''A"i 
DefMI' ..... Color ..... CoiM 
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WETL~NDS RESE~RCH ASSOClA 

DEPARTMENT OF THE ARMY 
SAN FRANCISCO DISTRICT, CORPS OF ENGINEERS 

333 MARKET STREET 
SAN FRANCISCO, CALIFORNIA 94105·2191 

415 454 0129 P.01/01 

EXIDBIT 26 
2-02-2-EDD {Pacific Bowl} 

llEPI.YTO MAY 1 1 l001 Letter from C. Fong, ACOE, 
Regulatory Branch 

Subject: File Number 25142S 

Mr. Michael Josselyu 
Wetland Research Associates, Inc. 
2169-G East Francisco Blvd. 
San Rafael, California 94901 

Dear Mr. Fraser: 

toT. Fraser, WRA, 
dated May 11,2001 

Thank you for your submittal of February 19, 2001 requesting a reevaluation of the extent 
of Col'ps of Engineers jurisdiction at the Edgemar parcel located in Pacifica, San Mateo County, 
California 

Based on the current conditions of the site, we have determined that the wetlands 
identified on the site in our July 21, 2000 delineation are isolated, non-navigable, intrastate 
waters, and are therefore not subject to regulation under Section 404 of the Clean Water Act (33 

• 

U.S.C. 1344). A change in the conditions on the site may also change the extent of our • 
jurisdiction. Tllis jurisdictional detennination will expire in five years from the date ofthjs 
letter. Howeve1·, ifthere has been a change in circumstances that affects the extent of Corps 
jurisdiction, a revision may be done before that date. 

This detennination does not obviate the need to obtain other Federal, State or local 
approvals required by law, inclndi]lg compliance with the Endangereq Species Act(16 U .S.C. 
1531 et seq~). · · 

If you have any questions, please call Bob Smith of our Regulatory Branch at telephone 
415-977·8450. All corres.pondence should reference the file number at the head of this letter. · 

Sincerely, 

Calvin C. Pong 
Chief, Regulatory Branch 

Copy ftunished: 

US EPA, San Francisco, CA --
RWQCB~ Oa!<land • CA 

TOTAL P.01 

• 



• 

• 

I 
i 

Jurisdictional decex'llll.IIa~::Lon 
the Pacific. Cove parcel, Cicy of Pacifica, 
San Mateo County, California, under 
Section 4u4 of the Clean Water Act. 

~ Study Area LJ Boundary 0 
0 

Parcel bas no areas 
of Corps jurisdict
ion. 

DATE: Deeemblt 29, 



EXIDBIT27 
2-02-2-EDD (Pacific Bowl) 

Letter from WRA 
to the City of Pacifica, 
dated March 19, 2002 

Wetlands Research Associates, Inc. 

March 19. 2002 

City of Pacifica 
Planning Department 
170 Santa Maria A venue 
Pacifica, CA 94044 

RE: Pacific Cove Development 

Dear s;rs: 

The City has asked that our firm provide a confirmation on its determination as to the 
absence of any LCP wetlands on the subject property. Prior to conducting a site visit, I 
reviewed our delineation report dated August 1999, the Corps of Engineers determination 
dated January 3, 2000, a letter prepared by Tom Fraser of my staff on his analysis of the 
absence ofLCP wetlands on the site, and a peer review summary prepared by Christine 
Schneider of TRA. 

I walked the project site on March 11, 2002. I did not observe any standing water within 
the portion referred to as the Bowl parcel in our previous reports. The site has remained . 
unchanged in use. I inspected those areas where we took data for our previous analyses 
and observed no hydrologic indicators. Invasive plant species are more prevalent than 
reported previously. Otherwise, the site conditions have remained unchanged and the 
conclusion reached in the above mentioned reports that no LCP wetlands are present 
within the Bowl parcel remai.11svalid. 

~' . . . . 

In our delineation report to the Corps of Engineers on the Fish parcel (March 2000), we 
noted the presence of two areas that exhibited prolonged hydrology. One was a man
made excavation that is outside the current proposed proiect covered by this EIR. The 
second was a drainage ditch within the City right-of-way for Edgemar Road (along a . 
portion of the upper edge of Edgemar Road). This area is also outside the grading area 
proposed under this EIR. We noted that this feature is a drainage ditch that had been dug 

. on uplands and receives water from areas that are upslope ofEdgemar Road including 
runoff from storm drains along the Pacific Coast Highway. Vegetation and silt has 
accumulated in the ditch and its drainage has been impaired. Following storm events, 
water flows over the paved portion of Edgemar Road towards the Bowl parcel downslope 
of Edgemar Road. Some temporary puddles have formed on the asphalt; however, I did 
not observe on March 11 nor have I ever observed during numerous site visits to the 
Bowl parcel, any ponding downslope of Edgemar Road within the Bowl parcel itself. 

-. 
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• A~ this area is a public street, I understand that the City of Pacifica is charged with the 
maimenan:::e of this road and its drainage ditch. Under routine maintenance. this roadside 
ditch would can·y storm runoff to the City's drainage system. The Corps of Engineers 
concluded that. they did not have jmisdiction over this ditch or any other p011ion of the 
Fish parceL 

The City of Pacifica LCP does not consider drainage ditches to be environmentally 
sensitive areas or wetlands. In addition, the California Coastal Commission determined 
that ditches were not considered wetlands in the Commission adopted Statewide 
Interpretive Guideline for Wetlands and Other Wet Environmentally Sensitive Habitat 
Areas (Adopted on February 4, 1981). In its determination, the Commission stated in 
Appendix D: 

F'.::·.r :he pnrrn:.~r of i.dr~'1tifying we• lands usin!! technical critqria cor:t2ir!od in -th!.£ 
guideline, one limited exception will be made. That is, drainage ditches as 
defined herein will not be considered wetlands under the Coastal Act. A 
drainage ditch shall be defined as a narrow (usually less than 5 feet wide), man
made non-tidal ditch excavated from dry land. 

The feature along the upper edge of Edgemar Road meets the definition of a drainage 
ditch and is subject to maintenance under the City's standards. It does not qualify as a 
LCP wetland. 

• Please call with any questions on this matter. · 

Sincerely yours, 

Keith Fromm 

• 
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Wetlands Research Associates, Inc. 

May 22,2002 

City of Pacifica 
Planning Department 
170 Santa Maria A venue 
Pacifica, CA 94044 

. RE: Pacific Cove Development 

Dear Sirs: 

'EXHIBIT 28 
2·02-2-EDD (Pacific Bowl) 

Letter from WRA 
to the City of Pacifica, 

dated May 22, 2002 

I have been requested by Thomas Reid Associates, the consultant preparing the DEIR for 
the proposed Pacific Cove Development to provide further information about the 
presence of any jurisdictional wetlands (both federal and LCP) within property that is off
site from the proposed project. 

My March 19, 2002 letter to the City provided my opinion on the absence of any Clean 
Water Act (as administered by the Corps of Engineers) or LCP (as administered by the 
City of Pacifica) wetlands within the proposed grading footprint of the project. This 
opinion covered the proposed grading footprint of the project as outlined in the attached 
map. 

My March 19, 2002 letter also dealt with my opinion on the drainage ditch that exists 
along Edgemar Road. Because it is a drainage ditch, it is exempt from jurisdiction as a 
wetland under the Statewide Interpretative Guidelines. 

TRA also requested my opinion on the presence of an excavation that now supports 
certain wetland vegetation. I have attached a figure that shows the location of this · 
excavated pit and a distance of 100ft from the center of this pit to the grading area of the 
project 1• This excavation was determined to be non-jurisdictional by the Corps of 
Engineers on the basis that it is an 'isolated' feature that is not connected to any "waters 
of the United States". While there is no specific exclusion for excavated. pits in the 
Coastal Act, it is nonetheless the result of man-made activities and was excavated out of 
dry upland. It contains no fish and is too small to be used by waterbirds. Given its small 
size and disturbed nature, it has low biological values. As a result, a 100ft buffer is not 
necessary to protect its c~rrent or lik~ly future values. While this letter is not intended to 

, ... : .................... --.-........ ~-----
1 The portion of the project site intersected by the 100ft buffer distance is Edgemar Road, a public street 

• 

• 

Edgemar .Road currently exists within lOO"ft of the excavated feature and to the extent that grading occurs • 
in this area, it is that necessary to repair an existing public facility. · 

2169-G East Francisco Blvd .. San Rafael. CA 94901 (415) 454-8868/FAX (415) 454-0129 
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provide a detailed analysis of buffer issues related to this feature, it is likely that only a 
minimal buffer, if any. is necessary since it is cun·ently contained within a disturbed area 
on the site. 

The 100ft distance from this feature encompasses an existing public street that will be 
repaired. The 100ft distance does not affect any proposed portion of the development 
itself outside of the existing public street. In addition, the grading is proposed down 
slope from the excavated area and therefore neither sediments nor runoff from the 
grading or completed project will affect its quality. Therefore, it seems reasonable to 
expect that grading within this distance will have no effect on the excavated pit. 

Please call me with any questions . 

. Sincerely yours, 

cc. Robert Kalmbach 
Keith Fromm 
Thomas Reid 

..· 
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STATE OF CALIFORNIA.:.. THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR 

CALIFORNIA COASTAL COMMISSION EXIDBIT 29 
2-02-2-EDD (Pacific Bowl) 

Memorandum from Commission 
Biologist John Dixon to Peter Imhof, 

et.al., dated Nov. 21, 2002 

45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105-2219 

•

ICE AND TDD (415) 904- 5200 
X ( 415) 904-5400 

• 

• 

MEMORANDUM 

FROM: John Dixon, Ph.D. 
Ecologist I Wetland Coordinator 

TO: Peter Imhof, Chris Kern, Ann Cheddar, Amy Roach 

SUBJECT: Wetlands on or adjacent to the Pacifica Bowl property 

DATE: November 20, 2002 

Documents reviewed: 

1. P. Kobernus (Thomas Reid Associates (TRA)). 1997. Biological Assessment Report 
for Palmetto Avenue Parcel in Pacifica. A report dated April 1997 transmitted with a 
letter toR. Kalmbach (Syndicor) dated April29, 1997. 

2. M. Josselyn (Wetland Research Associates (WRA)). 1997. Letter report toR. 
Kalmback (Syndicor Real Estate Group) dated April 30, 1997 concerning a wetland 
reconnaisance of the Palmetto Avenue parcels in Pacifica (Parcels 009-031-010, etc). 

3. WRA (Contact: T. Fraser). 1999. Delineation of Potential Jurisdictional Wetlands, 
Pacific Cove Parcel, Pacifica, California. A report to Trumark Companies dated August 
1999. 

4. T. Fraser (WRA) letter report on behalf of Trumark Companies to Mike Crabtree (City 
of Pacifica Planning Department) dated December 27, 1999 re: Pacific Cove 
Development Local Coastal Program jurisdictional wetlands. 

5. C. Fang (Army Corps of Engineers, S.F. District) letter toT. Fraser (WRA) dated 
January 3, 2000 concerning jurisdictional delineation of the Pacific Cove parcel. 

6. WRA (Contact: T. Fraser). 2000. Delineation of Potential Jurisdictional Wetlands, 
Edgemar Road Parcel, Pacifica, California. A report to North Pacifica, LLC dated March 
2000. (The reviewed copy was incomplete -only Figures 1 & 2, text pages 3 & 9, and 
data sheets for plots 1A, 1 B, 2A, & 2B were included) 

7. T. Peterson (TRA). 2000. Memo report to A. Knapp (City of Pacifica) dated January 
24,2000, subject: Bowl Project Wetland Peer Review . 



J. Dixon Memo to P. Imhof dated 20/29/02 re Pacifica Bowl Property Page 2 of 5 

8. M. Josselyn 0/VRA). 2002a. Letter to City of Pacifica dated March 19, 2002 re: 
Pacific Cove Development. (Confirms prior determination that there are no LCP 
wetlands on subject property). 

9. M. Josselyn (WRA). 2002b. Letter to City of Pacifica dated May 22, 2002 re: 
Pacific Cove Development. (Discusses potential wetlands on adjacent property). 

10. City of Pacifica. 2002. Pacifica Bowl Development Project Environmental Impact 
Report. A public review draft report dated March 2002. 

The initial biological assessment of the site identified an area of central coast riparian 
scrub that was mostly arroyo willow, but contained other wetland species, such as 
rushes and sedges, and a 4 ft x 1 0 ft pond 1 ft deep. At about the same time, WRA 
visited the site and concluded that there were no indicators of wetland soil or hydrology 
in the area of the willows, but that a patch of twinberry in a depressional area warranted 
additional study. There was no mention of the ponded area, although WRA was in 
possession of the biological assessment. 

In June 1999, WRA conducted a wetland delineation on the site and concluded that the 
patch of twinberry (Lonicera involucrata) was a potential Corps jurisdictional wetland 
because there was positive evidence of hydric soils (chroma 2 with common mottles, 

• 

and organic streaking), of wetland hydrology (oxidized rhizospheres and algal mats), • 
and of a prevalence of hydrophytic vegetation (twinberry, a wetland indicator species, 
was the only dominant plant listed in the August 1999 report). However, in November, • 
2002, the Corps field checked the delineation and concluded that there were "no areas 
that meet the criteria for waters of the U.S., including wetlands, within the study 
boundary of this parcel." In December, 2002, WRA acknowledged the Corps' 
determination and provided a new analysis of LCP wetlands. Without referencing or 
explaining their June findings, WRA asserted that there were no primary hydrological 
indicators present (although algal mats are generally considered a primary indicator 
under the category of sediment deposits) and that the oxidized rhizospheres did not 
meet the Corps criteria because they were not "reasonably abundant." Similarly, the 
earlier evidence of hydric soils was discounted. WRA explained that, "Soil mottling was 
absent throughout most of the site. In the area of the Lonicera invofucrata, soil mottling 
was variable and faint (less than 1 %)1

• Because the soil color was light (chroma=2), 
consistent mottling greater than 2% is required in order for the soil to be considered 
hydric .... " Yet, in the earlier report, mottles were described as "common," which is a 
cover class where mottles occupy 2-20%.of the exposed surface of the soil sample. In 
order to resolve these apparent discrepancies, I spoke to Dan Martel,2 the Army Corps 
of Engineers wetland specialist who visited the site on November 29, 1999. Mr. Martel, 
who is a very experienced wetland delineator, remembered the site visit and also 
referred to field notes compiled during the course of his field investigation. He found no 
surface or soil indicators of wetland hydrology. Algal mats are relatively persistent 

1 This description confuses mottle contrast {faint, distinct, prominent) with mottle abundance. • 
2 Telephone conversation on October 29, 2002. 
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features and would still have been apparent had they been present in June. He 
recorded soil colors with chromas greater than 2 (between 2 and 3) and found no 
mottles or other redoximorphic features. Mr. Martel stated that the site is far too dry to 
produce "organic streaking," which is a characteristic of sandy soils in wet areas with a 
fluctuating water table. Mr. Martel also found that twinberry was mixed with coyote bush 
and other upland plants. For the patch as a whole, the vegetation did not have a 
wetland character, although within small areas twinberry may have been predominant. 
Based on Mr. Martel's observations, I conclude that the small depression with twinberry 
is probably not a wetland under Section 13577 of the California Code of Regulations. 
Although small patches may be mostly twinberry, this indicator species is in the 
frequency class "FAC," which means that, in the absence of additional species-specific 
data, it is expected to occur in uplands and wetlands with equal probability. Given the 
site characteristics described by Mr. Martel, the small depression appears to be 
"upland" and twinberry is apparently not acting as a hydrophyte in this situation. In any 
event, Mr. Martel's observations do not support a finding that the vegetation community 
may be characterized as having "predominantly hydrophytic cover". I conclude that 
WRA's June 1999 observations of positive indicators for all three wetland criteria for the 
patch of twin berry in the depressional area were inaccurate for unknown reasons, 
possibly an inexperienced delineator. Although it seems unlikely that there are LCP 
wetlands present, it would be necessary to make a site visit to verify this conclusion. 

There appear to be a least two, perhaps three, other areas either on or adjacent to the 
subject parcel that do qualify as wetlands under Section 13577 of the California Code of 
Regulations. The first area is the ponded area within the stand of central coast riparian 
scrub identified in the 1997 Biological Assessment. It had positive indicators of both 
hydrology and hyrophytic vegetation. The ponded area was not mapped but appeared 
to be within the dense stand of willows that extends from the southeast corner of the 
subject property to the northeast corner of the adjacent Edge mar property. In the 
Thomas Reid "Peer Review," Taylor Peterson3 states that, " ... Patrick Kobernus of our 
staff visited the site and identified that the central coast riparian scrub habitat on the 
"fish" 4 portion of the site could potentially be characterized as wetland, based on the 
presence of willow, rushes, sedges and standing water." and "[t]he area which Patrick 
identified as possible wetland was found by WRA to be a drainage ditch .... " The Draft 
EIR (p. IV-B-2) states that "In December 1999 WRA completed an analysis ... and 
concluded the LCP wetlands also are not present on the Bowl site. After a portion of 
the site in the riparian scrub habitat was observed to be wet on a recurring basis during 
the rainy season, WRA revisited the site, addressing these observations, concluding 
that the wet areas were due to faulty drainage along the trace of Edgemar Road and did 
not qualify as wetlands under California Coastal Commission criteria." I do not have a 
document that contains this discussion. However, the EIR appears to be referring to the 
area that Patrick Kobernus originally described. Based on the original description 

3 Mr. Peterson states that he reviewed various excerpts of Pacifica's zoning code and reports 3-5 & 20 in my citation 
list. The 1999 WRA delineation report is cited as dated July 1999 vice August 1999. However, the title is identical 
and I assume it is the same report as item 3 in the documents I cite . 
4 Although I have not seen a map showing an area designated "Fish," it appears to refer to the Edgemar property, 
based on descriptions in the Draft EIR. 
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(Document 1, above) and the description in the EIR, at least a portion of the area of 
central coast riparian scrub qualifies as a wetland under Section 13577 of the California • 
Code of Regulations fYVRA's assertions notwithstanding) because it has positive 
indicators of both hydrology and wetland vegetation. The exact location is not specified, 
but (despite Mr. Peterson's reference to the "Fish" property) may be on the subject 
("Bowl") property, because the EIR continues (emphasis added), "WRA also completed 
a wetland delineation of the adjacent Fish parcel, in March 2000. The Corps initially 
verified two small areas of wetlands on the Fish parcel that met Corps criteria. Corps 
jurisdiction was appealed by the applicant on the basis of their isolation, and the Corps 
withdrew regulation of these areas. Although the Corps does not have jurisdiction over 
these adjacent wetlands, they meet Corps wetland criteria and are thus considered 
wetlands under the City of Pacifica's Local Coastal Plan (LCP) criteria." These two 
areas would also be considered wetlands under Section 13577 of the California Code of 
Regulations. I do not have a map showing these wetlands, however the EIR states (p. 
IV-B-13), "There are probable LCP wetlands on the adjoining parcel within 100 feet of 
the site." 

WRA's comments in Documents 8 & 9, above, suggest that the ponded area identified 
in the 1997 Biological Assessment and the area WRA identified in their delineation of 
the Edgemar property as a "ditch" may be the same. Dr. Josselyn (2002a, above) 
referring to this area states that "The Corps of Engineers concluded that they did not 
have jurisdiction over this ditch .... " This is confusing because the draft EIR states that 
the Corps originally asserted jurisdiction over two areas on the Edgemar property but 
later concluded that they did not have jurisdiction because the wetlands were isolated. • 
The Corps never takes jurisdiction of "ditches." So, it is not clear if there are a total of 
two or three wetland areas on or adjacent to the subject property. One wetland is in a 
depression about 100 feet south of Edgemar Road. A second wetland appears to be 
immediately adjacent to Edgemar Road in the northeastern portion of the Edgemar 
property. There may be a third LCP wetland adjacent to Edgemar Road on the Pacifica 
Bowl property. 

We are missing a number of important documents that could further substantiate the 
existence of wetlands under CCR Section 13577 either on or adjacent to the subject 
site. We should have a complete copy of Document 3, above (we are missing page 7 
(map of wetlands)). We should have a complete copy of Document 6, above (we are 
missing pages 1 & 7 (map of wetlands)). We should also have WRA's assessment of 
the ponded area (that was first described in the Biological Assessment) referenced in 
the draft EIR, if different from Document 6. We should have the Thomas Reid field 
observations of hydrology on March and April 2001 and January 2002 mentioned in the 
draft EIR and we should have the correspondence with the Corps regarding their 
jurisdiction over wetlands on the "Fish" or Edgemar property, including the Corps' initial 
and final assessments. We should also have a map showing these three wetland 
areas. 

Finally, there is a puzzling reference in the "peer review." It states that, "In the original 
delineation, several species of plants are found to be dominant, including plant species • 
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that are obligate or facultative~wet.. .. These plants are left out of the LCP analysis .... " 
The documents listed by the reviewer are two WRA reports: 1. "Delineation of Potential 
Jurisdictional Wetlands Pacific Cove Parcel Pacifica, California" dated July 1999, and 2. 
Letter to Michael Crabtree, City of Pacifica dated December 27, 1999 regarding LCP 
jurisdictional wetlands. The second document appears to be Document 4 above. The 
first document is apparently the "original delineation" referred to and has the same title 
as Document 3 above but is dated July instead of August. The August report has no 
reference to dominant obligate or facultative-wet species in the delineated area. We 
should have the document referred to by the reviewer in order to properly assess the 
potential wetland area . 
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EXHIBIT 30 

2-02-2 EDD (Pacific Bowl) 
Letter to Peter Imhof from 
North Pacifica, LLC 
dated Nov. 22, 2002 

NORTH PACIFICA LLC 
914 Westwood Blvd., Suite 500, 

Los Angeles, CA 90024 
(310) 556..0202 FAX(310) 556-8282 

Mr. Peter Imhof: Coastal Planner 
California Coastal Commission 
45 Fremont, Suite 2000, 
San Francisco, CA 94105-2219 

November 22, 2002 

Re: CoastaJ Development Permit for Development at 4000 palmetto A venu~ 
''Properti' or "Project''). Pacifica. CA 

Dear Mr. Imhof 

This letter is in response to your telephone call to me of this morning and your 
phone call to Keith Fromm ofNorth Pacifica LLC, in the aftemoon, in which you 
indicated you were assembling documentation in preparation for proceedings that me 
Coastal Commission has proposed it will conduct on D--~mber 11, 2002 regarding North 
Pacifica's Coastal Development Permit. 

In your conversation with Mr. Fromm, he did point out to you there is currently 
outstanding a valid and non-vacated ''Alternative Writ of Mandate" issued by the 
Superior Court of San Mateo County on October 9. 2002 expressly prohibiting you from 
doing exactly what you are doing. 

The Writ reads in pertinent part: 

" ... this Court finds good cause to order an alternative writ of Mandate and 
to require you, jhe respgndent Coastal Commissign. its o(ficers aad. 
agents, and all persons actin& ky and through its orders to: ·· 

VACATE and retract the Coastal Commission's order of August 23,2002 
and/or September 17,2002 and/or any order and/or other action 
purporting to suspend said Coastal Development Permit approved and 
issued by the City of Pacifica to North Pacifica LLC. on or about August 
12, 2002, CDP No. 203-01, and further desist and refrain absolutely and 
forever from taking any further actions or proceedings regarding or 
concerning in anyway the aforesaid CollStal Development Permit, CDP 
No. 203 .. 01", or 

IN THE ALTERNATIVE, to show cause before this Court on October 31, 
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• 2002 ... why a peremptory Writ of Mandate ordering you to do so should 
not issue." 

While a hearing was held on October 31, 2002, no order or judgment was entered 
therefrom and, thus, the prohibition in the Alternative Writ is still in effect. As you can 
see, such prohibition applies to you, personally, as one ofthe Coastal Commission's 
"o(ficers and a~ents, and all persons actin~ h.y and throudJ. its orders". The Court 
order expressly requires you to: ''fu.rtho desist and refrain absolutely and forever from 
taking any further actions or proceedings regarding or concerning in anyway the 
aforesaid Coastal Development Permit, CDP No. 203-01". 

There is yet another problem with the proceeding which you propose to conduct. 
In addition to the Alternative Writ, on October 9, 2002 the Court also issued a "Stay 
Order" The Stay Order ordered, in pertinent part: 

"'IT IS HEREBY ORDERED that the action taken by the respondent 
herein, the California Coastal Commission, purporting to suspend the 
Coastal Development Permit approved and issued by the City of Pacifica 
to petitioner, North Pacifica LLC, CDP No. 203-01, shall be stayed until 
15 days after the Court issues a final decision on the Petition for Writ of 
Mandate and/or Prohibition herein". 

• Thus, even i£ for the sake of argument, as you contend, the Alternative "N rit does 

• 

not prevent you from holding these proceedings, a determination at the proposed Coastal 
Commission proceedings on or about December 11, 2002, that the Permit was apJ>ealable 
and, therefore, was suspended, would be in direct violntion of the Stay Order, since, 
under no scenario, prior to your proposed December 11, 2002 proceedings, will a final 
court decision on the Petition for Writ of Mandate and/or Prohibition be rendered and 
fifteen days have elapsed thereafter. For your convenience, we include true copies of the 
Court's orders, referenced hereinabove. 

Thus, the actions you are currently taking in preparation for these proceedings 
you propose to conduct are clearly in violation of these Court orders and, in fact, are in 
contempt of court. We must, therefore, echo the words of the Court and demand that you 
desist and refrain absolutely from talring any further actions or proceedings regarding or 
concerning in anyway the aforesaid Coastal Development Permit, CDP No. 203-0 f, 
including your proposed December 11, 2002 proceedings, unless and until the Comt has 
lifted its prohibitions there against. ' 

In response to your request for documentation, co-operation and/or access to the 
property for the purposes of conducting such unauthorized and prohibited proceedings, 
please be advised that as such proceedings are illegal and prohibited by the Court, North 
Pacifica LLC will not, in any way, assist you to violat~ the court's orders by conducting 
such illegal and unauthorized proceedings. Therefore, so as to be perfectly clear, North 
Pacifica will provide you with no documentation, infonnation or assistance for these 
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prohibited proceedings and we absolutely refuse to permit and do hereby forbid any • 
person on behalf of the Coastal Commission to inspect or enter upon our property for any 
reason whatsoever. Any attempt to enter upon such property for the purpose of ; 
assembling evidence or support for your illegal proposed December 11, 2002 
proceedings shall constitute an unlawful trespass and illegal search ofNorth Pacifica's 
property. 

Should you or any representative of the Commission violate said prohibition and 
enter upon our property to conduct a search, inspection or to seek to obtain evidence or 
support for presentation to the Coastal Commission in these wholly unauthorized . 
proceedings, or for any other purpose whatsoever, in defiance of both the court orders 
and our express prohibitions, North Pacifica shall alert the Court and the police asito such 
trespass and unauthorized activities for the purpose of pursuing all appropriate 
enforcement proceedings and sanctions, including, but not limited to, eniorcement 
orders, contempt of court proceedings, monetary sanctions and the invalidation of ~y 
administrative proceedings seeking to make use of any alleged evidence which ha.S been 
illegally obtained and/or obtained in violation ofNorth Pacifica's constitutional rights. 
Such conduct may additionally constitute grounds for an action by North Pacifica LLC 
against the Coastal Commission, its Executive Director, each of its members and you 
personally, tbr violation ofNorth Pacifica LLC's civil rights. We think it is incumbent 
upon you to advise the Commission that these Court orders are outstanding and that the 
proceedings you and it proposes to conduct on December 11, 2002 in relation to North • 
Pacifica's Coastal Development Permit are in violation of such pending court orders and 
may subject the Commission members, personally, to liability and sanctions for wilfully 
defYing such court orders. 

We cannot emphasize too strongly how egregious and contemptuous is your 
conduct in purporting to conduct these proceedings in blatant defiance of the Court• s 
pending and unequivocal orders to desist from doing so. 

Yours very truly, 

Robert J. Kalmbach 
Member 

3 

• 



Friday, November 22, 2002 4:13PM 000000000 

• 

• 

• 

~. Peter Douglas, Executive Director, California Coastal Commission 
Joel Jacobs. Esq .• Attorney General's Office, 
Jaquelynn Pope, Esq. 
Keith M. Fromm, Esq . 
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JAQUEL YNN C. POPE, SBN # 78600 
1 WARSHAW &POPE 

2 
934 Hermosa Ave .• Suite 14 
Hermosa Beach, CA 90254 

3 TeL (310) 379-3410 
Fax (31 0) 376-6817 

4 
KEITH M. FROMM. SBN # 73529 

5 914 WestwoodBlvd .• SwteSOO 

6 Los Angeles, CA 90024 
Tel. (310) 556-0202 

7 Fax (310) 556-8282 

8 

Q 

10 

11 

12 

13 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN MATEO 

14 NORTII PAClFIC" LLC 

15 Petitioner 

16 v. 
17 

18 CALIFORNIA COASTAL 

19 CO:MMISSION 

20 Respondent. 

21 ·----------------------~' 
22 CITY OF P AClFICA, JOHN CUB.TIS 

23 
Real Parties in Interest 

241-----------------------/ 

Case No. 1'.114 2 6 2 6.8 

ALTERNATIVE WRIT 
OF MANDATE 

25 TO THE CALIFORNIA COASTAL COMMlSSlON: 

26 

. 27 
1 

~~----------------~==~==~~~~~~------------------ALTERNATIVE WRlT OF MANDATE 
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A Verified Petition for writ of Mandate and/or Prohibition has been filed in this Court. 
1 

After reviewing that petition, the Petitioner's Ex Parte Application for Al.ternative Writ and 

2 Request for Stay and Declaration and Points and Authorities in Support thcr~f, this Court finds 

3 good cause to order an alternative writ of Manda~ and to require you. the respondcmt Coastal 

4 Commission, its officers and agents, and all persons acting by and through its orders to: 

5 VACATE and retract the Coastal Commission's order of August 23, 2002 and/or 

6 September 17, 2002 and/or any order and/or other action purporting to suspend said Coastal 

7 
Development Permit approved and issued by the City of'Pacifica to North Pacifica LLC, on or 

about August 12, 2002, CDP No. 203-01, and fu~er desist and refrain absolutely and forever 
8 

from taking any further actions or proceedings regarding or concerning in anyway the aforesaid 
9 Coastal Development Permit, CDP No. 203-01, or :;.: 

10 

11 

12 

13 

14 

15 

16 

17 

IN THE ALTERNATIVE, to show cause before this Court on 

"7 : uQ Am ' ia.a.eewt:seQIR ekhe Mouwal.de • . , Dept. _(. s- at 

----..Jl why a peremptory Writ of Mandate ordering you to do so should not issue. 

-------..Jon 
The written =';hall be flled on or before Qd ... .,o4J .- ~ 3, '2...::!lu1... 4. ll~ 

S~~\ f\.(JJr AC.YC:-c.c.•' 2,5'" ptMS'H \- \..t~l- 14 

Petitioner's Reply to the~~liau be filed on or before o~,.b~r z. ~ ~-

IT IS FURTHER ORDERED that a copy of this Alternative Writ and a copy ofthe 
18 I 

petition and this Order be served @.t* Ck: . .i-~Y::l4'-r q 1 'Z..Oo 'L c:aleftdar diyS bcfe~ tbe ileerifts 
19 
20 

21 

22 

BY ORDER OF THIS COURT. 

Date: 
28 OCT 92DDZ 
24 Clerk of the Superior Court 

25 

26 

. 27 
2 

~1----------------~==~~~~~~~-----------------ALT.ERNATIVE WlUTOFMANDATE 
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1 

2 

3 

including the Declaration ofK.oith Fromm, and the Dcdaration Re,: Notice ofBx Parte 

Application for Stay and Altenwive Writ. 

IT IS HEREBY ORDERED that the action taken by the respondent herein, the California 

4 
Coastal Commission. purporting to suspend the CoutaJ Development Permit approved and issued 

5 
by the City·ofPacifica to petitioner. North Pacifica. LLC. COP No. 203·01, shall"'~ stayed until 

15 days after the Coun issues a final deQsion on the Petition for Writ ofMandate ·and/or 
6 

Prohibition herein. 
7 

8 Dated: I 0 - 9-'0;;.. 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

< ... ~. ··~··· .• ~!··-·· .... -. f ' • 1.' ..... - .. - ....... .,.."7.a ..... ._ • ._,,,, ···-c 

,..~,; · J-.. "·~?• ~,.~·-··"'~:rr .... ~, ~ . "" .. ....:.~ ... ~:. , ...... ; .... ~ ; ., .. ..: .. ·;I . 
• , ..... , .t~~~ ...... ~~_r"~ :t~t·~~>6{~!'tfr..-...-·~-rt~·.lf i 

., .. ···~~:~;:·::.~·.·:~ ~ ;·;~ ·.~.~~~~~~· .. ~· ..... )' .:-: i 
:v.-~ ..::.~,.~.:...! 'm s .. ~ ..w..a 4:~~., u~ ...... .IJ · 

... ··-·--·--·------tf'l ,, ............. ,.. ...... _____ __. 

2 

~1---------------------=~~~~----------~-------STAYORDEB. 

p.09 

• 

• 



Friday, November 22. 2002 4:13PM 000000000 

" 

• 

• 

• 

l JAQUEL YNN C. POPE, SBN # 78600 
WARSHAW & POPE 

2 934 Hermosa Ave., Suite 14 
Hermosa Beach, CA 90254 

3 Tel. {310) 379-3410 

4 
Fax (310) 376·6817 

KETTH M FRO:MM. SBN # 73529 
5 914 Westwood Blvd., Suite 500 
6 Los Angeles, CA 90024 

Tel. (310) 556-0202 
7 Fax (310) 556-8282 

8 

~- .... -- ~ ·~... . ' 
~. . ; 

9 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

10 

11 

12 

13 

COUNTY OF SAN MATEO 

_14 NORTHPACIFICA.LLC Case No. CPJ 4 2 6 2 6 8 
15 Petitioner 

16. 
v. 

17 
lS CALIFORNIA COASTAL 

COMMISSION 

19 
Respondent. 

20 
I 

21 !----------------------~ 
22 CITY OF PACIFICA, JOHN CURTIS 

23 Real Parties in Interest 

24 1------------------------~/ 

STAY ORDER 
·' 

,J. •. 

25 
GOOD CAUSE APPEARING from the Verified Petition on tile in this action. the Points 

26 
and Authorities in support thereat: the Ex Parte Application for Stay and Alternative Writ, 

27 

28 
1 

STAY ORDER 
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