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Request for the reconsideration of the approval with 
conditions of an amendment to CDP 250-79 to convert 
the storage space above an existing attached garage 
into one bedroom with a bathroom and a separate 
storage room, and after-the-fact authorization for the 
addition of 120 square feet of storage space and a 
stairway. 

Proposed project approved with conditions on 
November 14, 2001, by a vote of9 to 0. 

SUBSTANTIVE FILE DOCUMENTS: See Appendix A 

1.0 EXECUTIVE SUMMARY 

1.1 Procedural Note 

Consistent with Section 30627 of the Coastal Act, the Commission's regulations provide that at 
any time within thirty (30) days following a final vote upon an application for a coastal 
development permit, the applicant of record may request that the Commission grant a 
reconsideration of the denial of an application, or of any term or condition of a coastal 
development permit which has been granted (California Code of Regulations, Title 14, Section 
13109.1 et.seq.). · 
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The regulations provide that the grounds for reconsideration of a permit action shall be as stated 
in Coastal Act Section 30627: 

"The basis of the request for reconsideration shall be either that there is relevant new 
information which, in the exercise of due diligence could not have been presented at the 
hearing on the matter or that an error in fact or law occurred which has the potential of 
altering the initial decision. " 

Section 30627(b)(4) of the Coastal Act also states that the Commission "shall have the discretion 
to grant or deny requests for reconsideration." Section 30627(c) provides that a decision to 
grant a reconsideration request is not subject to appeal. 

On December 10, 2001, Kathryn and Gerry Cirincione-Coles submitted a request for 
reconsideration of the Commission's decision to approve their proposed development with 
conditions. This request was timely made within 30 days following the Commission's vote on 
the application on November 14, 2001. As summarized below, the applicants contend that the 
Commission made three errors of fact or law that have the potential to alter the Commission's 
decision. If a majority of the Commission votes to grant reconsideration, the permit application 
will be scheduled for a subsequent meeting at which the Commission will consider it as a new 

• 

application (CCR Title 14, Section l3109.5(d)). If the Commission does not grant • 
reconsideration, the November 14, 2001, decision to approve the project with conditions will 
stand. 

1.2 Summary of Applicant's Contentions 

The request for reconsideration is based on the assertion that the Commission's decision is based 
upon an error of fact or law which has the potential of altering the Commission's initial decision 
in that: ( 1) the applicants' rights for equal protection under the law have been violated through 
the imposition of Special Condition 1, which requires septic system monitoring and reporting; 
(2) the applicants' rights under a 1990 Litigation Settlement Agreement with the California 
Coastal Commission have been violated by the imposition of special conditions and through the 
requirement that they apply for an amendment to their 1979 permit under the original jurisdiction 
of the California Coastal Commission; and (3) the California Coastal Commission lacks 
jurisdiction to impose special conditions and require an amendment to the applicants' original 
permit because the Commission is unconstitutionally structured and violates the separation of 
powers clause of the constitution (Exhibit 1). 

1.3 Summary of Staff Recommendation 

Staff recommends that the Commission deny the request for reconsideration because the 
applicants' claims do not constitute valid grounds for reconsideration as provided by Coastal 
Action Section 30627(b)(3), and because no error of fact or law has been identified that has the • 
potential to alter the Commission's decision. 
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2.0 STAFF RECOMMENDATION 

2.1 Motion 
I move that the Commission grant reconsideration of Coastal Development 
Permit No. 2-01-022-Al. 

2.2 Staff Recommendation 

Staff recommends a NO vote on the motion. Failure to adopt the motion will result in denial of 
the request for reconsideration and adoption of the following resolution and findings. The 
motion passes only by affirmative vote of a majority of Commissioners present. 

2.3 Resolution to Deny Reconsideration 

The Commission hereby denies the request for reconsideration of the Commission's decision on 
coastal development permit no. 2-01-022-Al on the grounds that there is no relevant new 
evidence which, in the exercise of reasonable diligence, could not have been presented at the 
hearing, nor has an error of fact or law occurred which has the potential of altering the initial 
decision . 

3.0 FINDINGS AND DECLARATIONS 

The Commission hereby finds and declares: 

Note that the Commission-adopted findings for 2-01-022-Al are attached in full as Exhibit 2. 
For any references below to the Commission's November 14, 2001, findings on this project, 
please refer to Exhibit 2. 

3.1 Permit History and Background: 

In 1979 the Coastal Commission approved Coastal Permit 250-79 for construction of a single
family residence with 2,140 square feet of internal floor space, a septic system and a drainage 
trench (Exhibit 2). In 1981, the Commission approved a time-extension request to extend the 
period of time during which the project could be commenced. 

In 1981 the Commission certified the Southern Marin County (Unit 1) LCP and the County 
assumed permit-issuing authority for that portion of its coastal zone. In 1982 the Commission 
certified the Northern Marin County (Unit 2) LCP and the County assumed coastal permit
issuing authority for that portion of its coastal zone; the subject property is located within Unit 2. 

In July of 1984, the Commission approved CDP 2-84-09 for construction of a berm for flood 
control protection involving placement of 3,000 cubic yards of fill on the subject site . 
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In April of 1985, the Marin County Planning Co~ssion approved with conditions Coastal 
Permit No. 84-54/Design Review No. 84-128 to allow the removal of an existing accessory 
structure and the construction of a new accessory structure to be used as a studio-workshop and 
storage building, as well as Use Permit No. 85-10 to allow the detached accessory structure to 
exceed the 15-foot (one story) height requirement of the Marin County Code, but not to exceed 
two stories or 24'6". The accessory structure is two stories, 24'6" in height, and comprises 2,034 
square feet. 

In 1990, a Litigation Settlement Agreement was reached between the applicants, the State Lands 
Commission, the Coastal Commission, and Marin County. As part of this agreement, the 
applicants agreed to grant approximately one acre of their property to State Lands in fee. This 
portion of the site contained a public access easement offered pursuant to Coastal Permit 250-79 
and accepted for management by the County. 

Sometime in 1993, without benefit of a coastal development permit, the applicants converted the 
storage space above the attached garage to two guest units, constructed an additional120 square 
feet of storage space and a stairway, and converted the existing residential use of the property to 
commercial, visitor-serving use. There were a total of three guest units on the site-two above 

• 

the garage, and one in the main residence-along with a bedroom for the owners' use. The site • 
was known as the Sandy Cove Inn. 

The applicants applied to the Commission for an amendment to COP 250-79 in September of 
2000, seeking after-the-fact authorization for (1) remodeling of the storage space above an 
existing attached garage into two guest units; (2) the addition of 120 square feet of storage and a 
stairway; (3) conversion from residential use to commercial, visitor-serving use of the resid~nce; 
plus (4) construction of a new, expanded septic system. The applicants subsequently withdrew 
this amendment request in May of 2001 and ceased to operate the Sandy Cove Inn. 

The applicants submitted a new permit amendment application on August 31, 2001 to convert 
the storage space above the existing attached garage that had previously been converted to two 
guest units into one bedroom with a bathroom and a separate storage room as well as after-the
fact authorization for the addition of 120 square feet of storage space and a stairway (Exhibit 2). 

On November 14,2001, the Commission approved the permit amendment with conditions to 
mitigate impacts related to water quality, environmentally sensitive habitat areas, and geologic 
hazards. 

On December 10, 2001 the Commission received a timely request for reconsideration of the 
Commission's action on the Coastal Development Permit amendment. The applicants' request 
for reconsideration asserts that errors of fact and law have occurred which should alter the 
Commission's decision to include special conditions as part of the permit amendment 2-01-022- • 
Al. 



• 

• 

• 

CDP 2-01-022-A1-R 
GERRY AND KATHRYN CIRINCIONE-COLES 
PageS 

3.2 Grounds for Reconsideration: 

Pursuant to Section 30627(b)(4) of the Coastal Act, the Commission has the discretion to grant 
or deny requests for reconsideration. Section 30627(a)(1) states that the Commission shall 
decide whether to grant reconsideration of any decision to deny an application for a coastal 
development permit or any term or condition of a coastal development permit which has been 
granted. The application requests that the Commission's conditional approval of the permit be 
reconsidered (Exhibit 1). 

Section 30627(b)(3) states in relevant part that the basis for a request for reconsideration shall be 
either that an error in fact or law occurred which has the potential of altering the initial decision 
or that new information has come to light that could not have been produced at the hearing. If 
the Commission votes to grant reconsideration, it will consider the permit application as a new 
application at a subsequent hearing. 

3.3 Issues raised by the Applicants 

The applicants' request for reconsideration asserts that the Commission's decision is based upon 
an error of fact or law in that: ( 1) the applicants' rights for equal protection under the law have 
been violated through the imposition of Special Condition 1, which requires septic system 
monitoring and reporting; (2) the applicants' rights under a 1990 Litigation Settlement 
Agreement with the California Coastal Commission have been violated by the imposition of 
special conditions and through the requirement that they apply to the Commission for an 
amendment to their 1979 permit, under the original jurisdiction of the California Coastal 
Commission, instead of applying to the County for a new permit; and (3) the California Coastal 
Commission lacks jurisdiction to impose special conditions and require an amendment to the 
applicants' original permit because the Commission is unconstitutionally structured and violates 
the separation of powers clause of the constitution. 

3.3.1 Applicants' First Contention 

"Our rights for equal protection under the law have been violated. The special 
conditions imposed would make us the only owners of a remodeled property in Marin 
County required to submit an engineered individual waster water monitoring plan for 
review, approval and monitoring by the Executive Director of the California Coastal 
Commission. " 

The applicants assert that their rights for equal protection under the law have been violated 
because the special conditions imposed on CDP 2-01-022-A1 would cause them to be the only 
owners of a remodeled property in Marin County required to submit an engineered individual 
waste water monitoring plan for review, approval, and monitoring by the Executive Director of 
the Commission. This claim does not allege that an error in fact or law occurred that has the 
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potential of altering the Commission's decision on the permit amendment application and is not a 
valid ground for a request for reconsideration. 

The applicants' contention does not allege that the Commission has erred in its interpretation or 
application of the policies of the Marin County certified LCP in its action on the subject permit 
amendment application. In fact, the applicants make no claim that the Marin County LCP does 
not require monitoring of alternative septic systems such as the system that serves their 
development. Nor do the applicants claim that the policies of the LCP that require such 
monitoring do not apply to their development. Rather, the applicants object to the Commission's 
imposition of Special Condition 1 because they claim that the Commission has not imposed the 
same monitoring requirement on other property owners in Marin County. Notwithstanding the 
response to this contention provided below, this objection is not a valid ground for a request for 
reconsideration as provided under Coastal Act Section 30627(b)(3). Thus, the Commission finds 
that the applicants' contention that no other owners of remodeled property in Marin County are 
required to submit an individual wastewater system monitoring plan for the review and approval 
of the Executive Director, even if true, does not allege or demonstrate that an error in fact or law 
occurred that has the potential of altering the Commission's decision on the permit amendment 
application. 

• 

Although the applicants' claim is not a valid ground for reconsideration, the Commission • 
nevertheless finds its action on CDP 2-01-022-Al does not warrant reconsideration based on the 
applicants' contention. The Commission's action on the subject permit amendment application 
did not in any way rely on a finding that the Commission had imposed similar conditions 
requiring monitoring of septic systems through its action on other permit or permit amendment 
applications in Marin County. Pursuant to Section 30604 of the Coastal Act, the Commission 
reviews any application for a coastal development permit or permit amendment on a case-by-
case basis applying the applicable Coastal Act and/or LCP policies that form the standard of 
review for the particular development before it. In this case, the Commission found that policies 
of the Marin County certified LCP require monitoring of alternative septic systems such as the 
system that serves the approved development. Whether or not the Commission had previously 
imposed similar monitoring requirements for other developments in Marin County does not 
govern the Commission's consideration of the conformity of the approved development with the 
policies of the Marin County LCP. 

In addition, for an individual's rights to equal protection to be violated is to say that this 
individual would have been treated differently than all other similarly situated individuals. In 
the applicants' case, this group of similarly situated individuals is likely very small because the 
circumstances related to the applicants' project are unusual. The applicants received their 
original permit from the North Central Coast Regional Commission for a two-bedroom single
family residence, mound septic system (considered an alternative system), and drainage trench in 
1979 (CDP no. 250-79). The applicants also received approval for the alternative septic system • 
from the Regional Water Quality Control Board. At the time of approval, the standard of review 
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for the coastal development permit was the Coastal Act, which does not contain specific 
provisions for sewage disposal. Subsequently, the Commission certified the Marin County Unit 
II Local Coastal Program on May 5, 1982, which does include specific provisions for sewage 
disposal. However, only the Commission can amend a previously granted Commission permit; 
thus, the Commission retains jurisdiction over any amendments to the original CDP 250-79. 

Thus, from the above description of the permit and project site history, the criteria for similarly 
situated individual would be: (1) the applicants received their original permit from California 
Coastal Commission or Regional Commission before May 5, 1982; (2) the project site is located 
in Marin County's primary permitting jurisdiction where the Unit II LCP is the standard of 
review; (3) the proposed project needs to involve·an enlargement or change in the type or 
intensity of use of an existing structure; and (4) the applicants must have an alternative septic 
system. The criteria can be expanded to also include appeals on a coastal development permit 
approved by Marin County that meets the above criteria two through four. 

Staff conducted a preliminary search for past coastal development permits that met the above 
criteria. As far as the staff has been able to determine, the applicants' development appears to be 
the only case involving an addition to a single-family residence that was originally permitted by 
the Commission and is located in an area where the Marin LCP is now the standard of review . 
Since certification of the LCP, there have been only four appeals of coastal development permits 
in the County, and the Commission has found substantial issue in only three of these four. None 
of these appeals involved development that included either a new or expanded use of an existing 
alternate septic system that would invoke the disputed monitoring and inspection requirements. 
Staff is unable to ascertain the existence or number of development projects approved by the 
County which included alternate septic systems but were not appealed to the Commission. While 
staff is unable to conduct an exhaustive manual search of the Commission's records with respect 
to the above criteria, given that the staff was able to locate only four appeals of County CDPs, it 
appears that the applicants are indeed in a unique position. But what is unique is not that the 
applicants are required to perform annual inspection and monitoring of their septic system ...,.. this 
is a routine requirement in the County - rather that it is the Commission instead of the County 
that has imposed this requirement. 

Whether or not the Commission imposed monitoring requirements on other applicants, the 
Commission was correct in its application of the sewage disposal policies of the Marin County 
Unit II LCP and the imposition of Special Condition 1 in this case. As discussed in the adopted 
findings for 2-01-022-Al, the applicants' property is located approximately 500 feet from the 
shoreline of Tomales Bay. According to the Marin County LCP, the shoreline of Tomales Bay is 
perhaps the most sensitive area with development potential in the Unit II Coastal Zone. The 
LCP further states that widespread use of septic systems along these shorelines and within the 
watershed of Tomales Bay contributes to significant water quality problems in the bay. Sewage 
disposal for all shoreline lots is provided by septic systems, holding tanks, or other means. Most 
lots cannot support on-site sewage disposal in a manner consistent with the County's septic 
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system standards and the standards of the Regional Water Quality Control Board. At the time of 
LCP certification, 740 residential units from Inverness Park to Seahaven were developed and 
zoning at the time would allow 420 additional units to be built. The LCP states that buildout in 
this area could have many significant adverse environmental impacts, including impacts to the 
water quality and marine resources of Tomales Bay. 

The LCP contains policies on sewage disposal to ensure that adequate services will be available 
for new development and to minimize individual and cumulative impacts to water quality. LUP 
Public Services Policy 3(a)(2) requires that where a project involves the enlargement or change 
in the type or intensity of an existing structure, that the existing or enlarged septic system meet 
the Minimum Guidelines of the Regional Water "Quality Control Board, or the County's revised 
septic system code as approved by the Regional Board. Zoning Code Section 22.56.130(B)(3) 
requires that where a CDP is needed for the enlargement or change in the type of intensity of use 
of an existing structure, the project's septic system be determined consistent with the current 
Guidelines of the Regional Water Quality Control Board or such other program standards as 
adopted by the County of Marin. The Unit II LCP also includes Zoning Code Section 22.56.130 
(b )(2), which requires that alternate waste disposal systems shall be approved only where a 
public entity has formally assumed responsibility for inspecting, monitoring and enforcing the 

• 

maintenance of the system in accordance with the criteria adopted by the Regional Water Quality • 
Control Board. Marin County's revised septic system code as approved by the Regional Board 
includes regulations for alternative septic systems, which require monitoring of alternate waste 
disposal systems specified under Zoning Code Section 22.56.130(B)(2). 

In order for the Commission to find the project consistent with LUP Public Services Policy 
3(a)(2) and Zoning Code Section 22.56.130(B), the septic system must meet County standards as 
approved by the Regional Board. The monitoring required by Special Condition 1 is mandatory 
pursuant to the above-cited policies of the Marin County LCP. As the Commission found in its 
action on CDP 2-01-022-A1, the LCP contains policies that specifically require monitoring of 
alternative septic systems such as the applicants'. However, even if the LCP did not so 
specifically mandate monitoring, monitoring of the applicants' septic system would still be 
required to find the approved development consistent with the Marin County LCP. As the 
Commission noted in its action on CDP 2-01-022-A1, the applicants' property is approximately 
500 feet from Tomales Bay and adjacent to Chicken Ranch Beach, a popular swimming beach. 
The applicants' mound system, installed approximately 20 years ago, is immediately adjacent to 
a drainage channel that flows across the property into the Bay. The property has a history of 
flooding, due in part to a shallow groundwater table. In fact, the use of a mound system was 
necessary on this property instead of a standard leach field because of the shallow groundwater 
table. In addition to the specific policies requiring monitoring of alternative septic systems the 
LCP also contains more general policies requiring the protection of water quality and human 
health. Under these water quality policies, the Commission, in order to approve the subject 
permit amendment, must find that the expanded use of the applicants' septic system would not 
result in adverse impacts to coastal water quality or human health. Given the problematic nature • 
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of the applicants' septic system, and in particular, the proximity of the mound to a drainage 
channel, requiring monitoring is the minimum the Commission could do to address the 
significant water quality and human health impacts that could result from the expanded use of 
the applicants' septic system. Alternatively, the Commission could have denied the applicants' 
amendment application or required the septic system to be modified to meet current standards, 
including relocating the mound at least 50 feet from the drainage. Instead, the Commission 
approved the development with a condition requiring the same type of routine monitoring that 
the County requires for all new alternative septic systems. Requiring Special Condition 1 is not 
an error of fact or law, but quite the contrary, was required to find the project consistent with the 
Marin County Unit IT LCP water quality and sewage disposal policies. 

Therefore, for all of the above reasons, the Commission finds that the reconsideration request 
must be denied. 

3.3.2 Applicants' Second Contention 

"Our rights under a 1990 Litigation Settlement Agreement with the California Coastal 
Commission have been violated by these special conditions, as well as by the demand 
that we apply for an amendment to our 1979 permit, under the original jurisdiction of the 
California Coastal Commission, instead of applying for a new permit. The California 
Coastal Commission has failed to update its maps after the 1990 Litigation Settlement 
Agreement and has ignored its covenant with us under that 1990 Agreement that our 
lands would no longer be within its original jurisdiction. The 1990 Litigation Settlement 
Agreement may not be changed without the consent of all parties. The imposing of these 
special conditions is coercion abuse of power in a blatant attempt by the California 
Coastal Commission to undermine its contractual obligations to us. " 

The applicants' contention does not assert that there was an error of fact or law that has the 
potential of altering the initial decision as required by Coastal Act Section 30627 and is not a 
valid ground for reconsideration. An example of an error of fact or law that constitutes a basis 
for which to grant reconsideration would be if the Commission committed an error of fact or law 
in its application of the policies of the Coastal Act or the applicable certified LCP. The 
applicants' contention was not that the Commission made an error of fact or law in its 
application of the Marin County Unit IT LCP policies on CDP permit action 2-01-022-A1, but 
rather that the Commission corpmitted an error of law because it does not have jurisdiction to be 
reviewing and taking action on their proposed development. Asserting that the Coastal 
Commission does not have permitting authority is not a valid ground for reconsideration. 
Therefore, the Commission finds that the applicants' contention does not allege or demonstrate 
that an error of fact or law occurred that has the potential of altering the Commission's decision 
on the permit application . 
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However, even if the applicants' claim did allege an error of fact or law that has the potential of 
altering the initial decision as required by Coastal Act Section 30627, the adopted findings from 
the November 14,2001 Commission action on Coastal Development Permit 2-01-022-A1 
accurately discuss the basis on which the applicants were required to obtain a coastal 
development permit amendment from the Coastal Commission, rather than a new CDP from 
Marin County. The development approved by CDP 2-01-022-A1 is located between the first 
public road and the sea, in an area where permit jurisdiction was delegated to the county of 
Marin under its certified Local Coastal Program (LCP) in 1982 (Exhibit 2). Pursuant to the 1990 
Litigation Settlement Agreement, the Cirincione-Coles property is not tidelands or lands within 
the public trust and will not be considered within the original jurisdiction of the Coastal 
Commission. Thus, according to Section 30519 of the Coastal Act, any new coastal permit for 
development at this location would be considered by the County (and appealable to the 
Commission). However, the approved project will modify a development approved by the 
Coastal Commission prior to the certification of the LCP (CDP 250-79). Section 30519 of the 
Coastal Act does not delegate permit authority to the local government for proposed changes to · 
previously approved development, only for new development. Modifying an existing 
development previously permitted by the Commission does not constitute new development 
requiring a new CDP; rather it is a change to previously permitted development requiring an 
amendment to the originally issued permit. The transfer of permit authority over new 
development proposals mandated under Section 30519 does not suggest or imply the right or 
ability to release individuals and entities from contractual obligations owed to the Commission. 

Since the terms and conditions of CDP 250-79 approved by the Coastal Commission were agreed 
to by the applicants, and since development was undertaken pursuant to those terms and 
conditions, there is a binding contract between the applicants, any successors in interest, and the 
Coastal Commission. Any request to amend this contractual agreement can only be acted upon 
by the Coastal Commission. The Cirincione-Coles application came before the Commission and 
not the County because the development constitutes an amendment to a Coastal Commission 
issued permit, and only the Commission can amend a previously granted Commission permit. 

The 1990 Litigation Settlement Agreement supports this finding because it provides that the 
Agreement shall not affect the authority of any agency having jurisdiction based on statute, 
administrative regulation, or law. 

Section 3.3.9 of the 1990 Litigation Settlement Agreement specific;ally states that: 

The findings by SLC are not intended to and do not affect the authority or jurisdiction or 
extent of regulation or control, if any, of any agency having authority or jurisdiction over 
the settlement area based on statute, administrative regulation, or law. 

• 

• 

• 
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Section 0.23.5 states in relevant part that: 

Within the Cirincione-Cales' Fee, the Cirincione-Cales will be able to accomplish all 
activities that are consistent with the Marin County Local Coastal Program Unit II and 
all other applicable local, state and federal statutes, rules or regulations. 

Section 11.1 of the Litigation Settlement Agreement also states in relevant part that: 

It is also expressly understood and agreed that this Agreement shall not be construed and 
is not intended to affect the powers, authority or jurisdiction or extent of regulation or 
control of any other regulatory agency having power, authority or jurisdiction over the 
settlement area based on statute, administrative regulation or law. 

Thus, the Settlement Agreement provides for the review of permit amendment 2-01-022-A1 by 
the Coastal Commission and the imposition of conditions as needed to protect state coastal 
resources consistent with Marin County's certified LCP in accordance with the authority granted 
to the Commission under the Coastal Act, and the Commission expressly found so in its action of 
November 14,2001 (pages 2-4). 

• Therefore, the Commission finds that the reconsideration request must be denied. 

• 

3.3.3 Applicants' Third Contention 

"The California Coastal Commission lacks jurisdiction to impose these special 
conditions, as well as to require an amendment to our original permit because the 
California Coastal. Commission is unconstitutionally structured and violates the 
separation of powers clause of the constitution. " 

The applicants assert that the Coastal Commission is unconstitutionally structured, violates the 
separation of powers clause of the constitution, and thus, lacks the jurisdiction to require an 
amendment to their original permit and impose special conditions on the permit amendment. 
As with the applicants' other contentions discussed above, the applicants' third contention does 
not allege an error of fact or law that has the potential of altering the initial decision as required 
by Coastal Act Section 30627 and is not a valid ground for reconsideration. The applicants' 
contention is not that the Commission made an error of fact or law in its application of the Marin 
County LCP in its action on CDP 2-01-022-A 1, but rather that the Commission lacks jurisdiction 
over the development because it is unconstitutionally structured. This is not a valid ground for 
reconsideration. 

However, even if the applicants' contention did claim an error of fact or law that has the 
potential of altering the initial decision as required by Coastal Act Section 30627, no such error 
occurred. In May of 2001, a trial court concluded that the Coastal Commission is 
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unconstitutional because its appointment structure violates the separation of powers provision of 
the state constitution (Marine Forest Society vs. California Coastal Commission), The 
Sacramento Superior Court issued an order that directed the Coastal Commission to cease and 
desist in issuing permits. However, the order specifically included a stay pending completion of 
all appeals in this case. Thus, there is no order in effect that deprives the Commission of its 
jurisdiction. Pending the exhaustion of all appeals, the Commission continues to issue permits 
according to the provisions of the Coastal Act and California Code of Regulations. Thus, the 
Coastal Commission does not lack jurisdiction as the applicants assert. 

At the time of Commission action on Coastal Development Permit 2-01-022-A 1, the 
Commission was aware: (1) of the Marine Forest Society vs. California Coastal Commission 
trial court ruling; (2) that the decision was not yet binding; and (3) that it is was to continue 
reviewing and issuing permits. Therefore, there is no basis for the Commission to alter its 
decision to conditionally approve a permit amendment to CDP 250-79. Individuals are required 
by law to obtain coastal development permits to perform or undertake any development in the 
coastal zone (Coastal Act Section 36000(a)). In the applicants' case, the proposed development 
required an amendment to a coastal development permit originally issued by the Commission, 
which as discussed in Section 3.3.2 only the Commission can amend. Under the Permit 

• 

Streamlining Act, the decision on the application must occur within 180 days of lead agency • 
action or the filing of the coastal development permit application as complete (Gov. Code sees. 
65943,65952, 65950). This 180-day time limit may be extended for 90 days upon consent of 
applicant and the Commission (Govt. Code 65957). The Coastal Act and Permit Streamlining 
Act prevent the Commission from arbitrarily halting the review and issuance of coastal 
development permits. Thus, according to the law, the Cirincione-Cales were responsible for 
obtaining a coastal development permit for their proposed development and the Commission was 
responsible for processing and taking action on the permit amendment within 180 days. The 
Commission would have taken the same action on the permit amendment, even if it were 
unaware of the Marine Forest Society vs. California Coastal Commission ruling. 

Therefore, the Commission finds that the reconsideration request must be denied. 

3.4 Summary 

As discussed above, the issues presented in the applicants' request for reconsideration do not 
compromise errors of fact or law as used in Coastal Act section 30627, and therefore are not 
valid grounds for reconsideration. Even if the applicants' contentions did represent valid 
grounds for reconsideration, they do not present any errors of fact or law that have the potential 
of altering the Commission's initial decision. In addition, the applicants did not assert that new 
evidence had arisen. Therefore, neither of the requirements for reconsideration have been met, 
and the reconsideration request must be denied. 

• 



• 

• 
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EXHIBITS 
1. Applicants' request for reconsideration 
2. October 25, 2001 staff report for 2-01-022-A 1 

APPENDIX A: 
SUBSTANTIVE FILE DOCUMENTS 

Marin County Certified Local Coastal Program 
Coastal Permit No. 84-54/Design Review No. 84-128/ Use Permit No. 85-10 
CDP File 250-79 
CDP No. 2-84-09 (Cirincione-Coles) 
CDP No. 2-00-01 (Marin Co. Dept. of Parks, Open Space & Cultural Services) 
Litigation Settlement Agreement from 1/31/90 between CCC, State Lands Commission, County 

of Marin, and Cirincione-Coles . 
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Telephone: 415.669.1233 
fax: 415.669.7511 

• 
Cirincione-Coles 

P.O. Box 869 
lnuerness, Cft 94937 

Sarah Borchelt, Coastal Program Analyst 
California Coastal Commission 
45 Fremont, Suite 2000 
San Francisco, California 94105-5200 

Dear Sarah: 

Email: Kt.. .;; fi Gerry @sandycoue.com 

RECEIVED 
DEC 1 0 2001 

CALIFORNIA 
COASTAL COMMISSION 

November 29, 2001 

This letter confirms our request for a reconsideration appeal of the special 
conditions to our permit granted earlier this month: No. 2-01-022-A1/CDP 250-79. 

We believe that the following errors of fact and law have occurred which 
should alter the Commissions decision to include these special conditions. 

1) Our rights for equal protection under the law have been violated. The 
special conditions imposed would make us the only owners of remodeled property 
in Marin County required to submit an engineered individual waste water 

A:,.onitoring plan for review, approval and monitoring by the Executive Director of 
~e California Coastal Commission. 

2) Our rights under a 1990 Litigation Settlement Agreement with the 
California Coastal Commission have been violated by these special conditions, as 
well as by the demand that we apply for an amendment to our 1979 permit under 
the original jurisdiction of the California Coastal Commission, instead of applying 
for a new permit. The California Coastal Commission has failed to update its maps 
after the 1990 Litigation Settlement Agreement and has ignored its covenant with 
us under that 1990 Agreement that our lands would no longer be within its 
original jurisdiction. The 1990 Litigation Settlement Agreement may not be 
changed without the consent of all parties. The imposing of these special 
conditions is coercion and abuse of power in a blatant attempt by the California 
Coastal Commission to undermine its contractual obligations to us. 

3) The California Coastal Commission lacks jurisdiction to impose these 
special conditions, as well as to require an amendment to our original permit 
because the California Coastal Commission is unconstitutionally structured and 
violates the separation of powers clause of the constitution. 

EXHIBIT NO. 
APPLICATION NO. 

2-01-022-Al-R 

1 i1 
fr I 

I CIRINCIONE-COLES 
Request for 

Kathy & Gerry Cirlif<;ione-Coles 
v 

Kecons1aerat1on 
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STATE OF CALIFORNIA- THE RESOURCES AGE: GRAY DAVIS, GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE 2000 

' • SAN FRANCISCO, CA 94105-2219 
VOICE AND TDD (415) 904-5200 

.X (415) 904·5400 

Date Filed: 
49th Day: 
180th Day: 
Staff: 
Staff Report: 
Hearing Date: 

W-21a 

· October 19, 2001 
December 7, 200 1 
April 14, 2002 
SLB 
October 25, 2001 
November 14, 2001 

EXHIBIT NO. 
STAFF REPORT: PERMIT AMENDMENT 

APPLICATION NO. 
2-01-022-A1-R 

2 

CIRil'lCIONE-COLES 

• 

• 

APPLICATION NO.: 

APPLICANTS: 

PROJECT LOCATION: 

DESCRIPTION OF PROJECT 
PREVIOUSLY APPROVED: 

2-01-022-A1 10/25/01 staff repor 
for 2-01-022-Al 

Gerry and Kathryn Cirincione-Cales 
(paqe 1 of 36) 

12990 Sir Francis Drake Blvd., Inverness, Marin 
County, APN 112-042-07 (formerly 112-042-03). 

Construction of a two-bedroom single-family 
residence, septic system, and drainage trench. 

DESCRIPTION OF AMENDMENT: Applicants request an amendment to CDP 250-79 to 
convert the storage space above an existing attached 
garage into one bedroom with a bathroom and a 
separate storage room, and after-the-fact authorization 
for the addition of 120 square feet of storage space and 
a stairway. 

LOCAL APPROVALS RECEIVED: Marin County Local Agency Review approvaL 

SUBSTANTIVE FILE DOCUMENTS: See Appendix A 

1.0 EXECUTIVE SUMMARY 

The staff recommends that the Commission approve with conditions the requested coastal 
development permit amendment. Gerry and Kathryn Cirincione-Cales seek an amendment to 
Coastal Development Permit No. 250-79, which authorized construction of a two-story, two
bedroom single-family residence on Sir Francis Drake Boulevard in Inverness in Marin County. 1 

The amendment request seeks authorization to convert the storage space above the existing 

1 CDP file No. 250-79 has be~n renumbered to 2-01-022 for record keeping purposes. Thus, the amendment to CDP 
No. 250-79 has been assigned the number 2-01-022-Al. 
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attached garage into one bedroom with a bathroom and separate a storage room, and after-the
fact authorization for the addition of 120 square feet of storage space and a stairway. The 
proposed amendment would result in the addition of one bedroom to an already existing two
bedroom residence. 

Commission staff recommends approval of the permit with conditions to mitigate impacts related 
to water quality, environmentally sensitive habitat areas, and geologic hazards. To protect the 
water quality of Tomales Bay and other environmentally sensitive habitat areas, the staff 
recommends Special Condition 1, which requires the submittal of an Individual Wastewater 
System Monitoring Plan for the review and approval of the Executive Director. Commission 
staff also recommend Special Condition 2 to protect water quality, requiring the applicants to 
record a future development deed restriction, which requires a coastal development perthit or a 
permit amendment for all future development on the subject parcel that might otherwise be 
exempt from coastal permits. Since the subject parcel is located in an area subject to flooding, 
the staff also recommends Special Condition 3 requiring the applicant to record an assumption 
of risk, waiver of liability, and indemnity agreement. 

The staff thus recommends that the Commission find the proposed project, as conditioned, is 

• 

consistent with the certified Marin County LCP and with the public access and public recreation • 
policies of Chapter 3 of the Coastal Act. 

2.0 STAFF NOTES 

2.1 Subject Amendment and Standard of Review 

On November 15, 1979, the Coastal Commission granted CDP 250-79 to the applicants, Gerry 
and Kathryn Cirincione-Coles, for a two-bedroom single-family residence, septic system, and 
drainage trench (Exhibit 8). In its action to approve the original permit, the Commission 
imposed six special conditions. These conditions included ( 1) a requirement that the applicants 
record a document offering to dedicate a public access easement over public trust lands on the 
subject property; (2) a requirement for submittal of landscape plans to mitigate visual impacts; 
(3) a requirement that the proposed septic system conform to the recommendations of the 
Regional Water Quality Control Board; (4) a requirement that all utility connections be 
underground; (5) a requirement that the applicant install water-saving devices; and (6) a 
requirement that construction begin within 12 months and be completed within 18 months of the 
date of Commission action, and that construction subsequent to such period shall require a new 
or extended coastal permit. In May 1981, the Commission approved a time extension for 
completion of the project. ·subsequent to the Commission's action on the permit, a 1990 
Litigation Settlement Agreement between the applicants, the State Lands Commission, the 
Coastal Commission, and Marin County resulted in about one acre of the site being granted to 
State Lands in fee. As a result, the public access easement offered by the applicants pursuant to • 
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Special Condition No. 1 of the permit, and accepted for management in 1983 by the County of 
Marin, was rescinded, as the easement was located on the property granted to State Lands. 

The proposed development is located between the first public road and the sea, in an area that is 
within Marin County's primary permit jurisdiction under its certified Local Coastal Program 
(LCP) (Exhibit 1). Pursuant to the 1990 Litigation Settlement Agreement, which established that 
the Cirincione-Cales property does not constitute tidelands or lands within the public trust, the 
site is not within the original jurisdiction of the Coastal Commission. Thus, any coastal permit 
for new development at this location would be considered by the County (and appealable to the 
Commission). However, the proposed project seeks to modify a development approved by the 
Coastal Commission prior to the certification of the LCP, and thus constitutes an amendment to 
the original coastal dev~lopment permit, rather than a permit for new development. The project 
is therefore before the Commission and not the County because only the Commission can amend 
a previously granted Commission permit. 

The applicants have questioned the Commission's authority to administer a coastal permit 
amendment for development on their property, since the Litigation Settlement Agreement states 
that their property is not within the original jurisdiction of the Coastal Commission. However, 
the Litigation Settlement Agreement also provides that the Agreement shall not affect the 

• authority of any agency having jurisdiction based on statute, administrative regulation, or law. 

• 

Section 3.3.9 of the 1990 Litigation Settlement Agreement specifically states that: 

The findings by SLC are not intended to and do not affect the authority or jurisdiction or 
extent of regulation or control, if any, of any agency having authority or jurisdiction over 
the settlement area based on statute, administrative regulation, or law. 

Section 0.23.5 states in relevant part that: 

Within the Cirincione-Cales' Fee, the Cirincione-Cales will be able to accomplish all 
activities that are consistent with the Marin County Local Coastal Program Unit II and 
all other applicable local, state and federal statutes, rules or regulations. 

Section 11.1 of the Litigation Settlement Agreement also states in relevant part that: 

It is also expressly understood and agreed that this Agreement shall not be construed and 
is not intended to affect the powers, authority or jurisdiction or extent of regulation or 
control of any other regulatory agency having power, authority or jurisdiction over the 
settlement area based on statute, administrative regulation or law . 

. Thus, the Settlement Agreement provides for the review of the proposed permit amendment by 
the Coastal Commission in accordance with the authority granted to the Commission under the 
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Coastal Act. In accordance with Coastal Act Section 30604(b) and (c), the standards of review 
for the proposed development with the proposed amendment are the LCP and the public access 
and public recreation policies of Chapter 3 of the Coastal Act. 

3.0 STAFF RECOMMENDATION 

The staff recommends that the Commission adopt the following resolution: 

3.1 Motion 

I move that the Commission approve the proposed amendment to Coastal 
Development Permit No. 250-79 pursuant to the staff recommendation. 

3.2 Staff Recommendation of Approval 

Staff recommends a YES vote. Passage of this motion will result in approval of the amendment 
as conditioned and adoption of the following resolution and findings. The motion passes only by 
affirmative vote of a majority of the Commissioners present. 

3.3 Resolution to Approve Permit Amendment 

The Commission hereby approves the coastal development permit amendment on the grounds 
that the development as amended and subject to conditions, will be in conformity with the 
policies of the Marin County Certified Local Coastal Program and with the Public Access and 
Public Recreation policies of the Coastal Act. Approval of the permit amendment complies with 
the California Environmental Quality Act because either 1) feasible mitigation measures and/or 
alternatives have been incorporated to substantially lessen any significant adverse effects of the 
amended development on the environment, or 2) there are no feasible mitigation measures or 
alternatives that would substantially lessen any significant adverse impacts of the amended 
development on the environment. 

4.0 STANDARD CONDITIONS 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall 
not commence until a copy of the permit, signed by the permittee or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is 
returned to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years from 
the date on which the Commission voted on the application. Development shall be 
pursued in a diligent manner and completed in a reasonable period of time. Application 
for extension of the permit must be made prior to the expiration date. 

• 

• 

• 
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3. Assignment. The permit may be assigned to any qualified person, provided assignee files 
with the Commission an affidavit accepting all terms and conditions of the permit. 

4. Interpretation. Any questions of intent of interpretation of any condition will be resolved 
by the Executive Director or the Commission. 

5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, 
and it is the intention of the Commission and the permittee to bind all future owners and 
possessors of the subject property to the terms and conditions. 

5.0 SPECIAL CONDITIONS 

All previous permit conditions of CDP 250-79 remain effective and unchanged. The 
Commission adds four new special conditions, as described below. 

The Commission grants this permit amendment subject to the following additional special 
conditions: 

• 1. Septic System Monitoring and Reporting 

• 

A Prior to issuance of the coastal development permit amendment, the applicants shall 
submit, for the review and approval of the Executive Director, an Individual Wastewater 
System Monitoring Plan. The plan shall be prepared by a qualified professional and shall 
provide for annual inspection and testing of the wastewater treatment system to ensure 
that the system is functioning properly to protect the biological productivity of Tomales 
Bay and public health and safety. The plan shall provide fqr the following: 

1. Recording of wastewater flow based on water meter readings, pump event 
counters, elapsed time meters or other approved methods; 

2. Inspection and recording of water levels in monitoring wells in the disposal field; 
3. Water quality testing of selected water samples taken from points in the treatment 

process, from monitoring wells, or from surface streams or drainages; typical 
water quality parameters to be analyzed for may include total and fecal coliform, 
nitrate, biochemical oxygen demand (BOD), and suspended solids; 

4. Inspection and observation of pump operation or other mechanical equipment; 
and, 

5. General inspection of treatment and disposal area for evidence of seepage, 
effluent surfacing, erosion or other indicators of system malfunction. 

B. The permittee shall ensure that monitoring is conducted annually. However, the 
Executive Director may require an increase to the monitoring frequency if the Executive 
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Director determines that the system is not functioning satisfactorily to ensure protection 
of the biological productivity of Tomales Bay and public health and safety. 

C. All required monitoring and inspection shall be conducted by either a registered civir 
engineer or a registered environmental health specialist. All costs associated with 
monitoring and reporting shall be paid by the permittees or their successors or assigns. 

D. The permittee shall report the results of the required monitoring and inspection to the 
Executive Director in writing by July 1st for the preceding 12-month period ending on 
May 31st. The report shall be signed by the registered civil engineer or the registered 
environmental health specialist responsible for the monitoring and inspection. 
Notwithstanding the annual report, the Executive Director shall be notified immediately 
of any significant system problems observed during monitoring or inspection or at any 
other time. 

• 

E. If at any time monitoring or inspection demonstrates that the system is not functioning 
satisfactorily to ensure protection of the biological productivity of Tomales Bay and 
public health and safety, the applicant shall immediately notify the Executive Director 
and shall provide to the Executive Director a listing of appropriate corrective measures 
recommended by the registered civil engineer or the registered environmental health • 
specialist responsible for the monitoring and inspection. If the recommended corrective 
measures constitute development as defined by Section 30106 of the Coastal Act, an 
amendment to this permit shall be required unless the Executive Director determines no 
amendment is legally required. The permittees or their successors or assigns shall be 
responsible for the timely implementation of all corrective measures that are approved by 
the Commission or the Executive Director. 

2. Future Development Deed Restriction 

A. This permit is only for the development described in Coastal Development Permit 
Amendment No. 2-01-022-Al. 'Pursuant to Title 14 California Code of Regulations 
Section 13250(b)(6), the exemptions otherwise provided in Public Resources Code 
Section 30610(a) shall not apply. Accordingly. any future improvements to the single 
family residence authorized by Coastal Development Permit No. 250-79 as amended 
by permit amendment 2-01-022-Al, including but not limited to repair and 
maintenance identified as requiring a permit in Public Resources Section 30610(d) and 
Title 14 California Code of Regulations Sections 13252(a)-(b), shall require a further 
amendment to Permit No. 250-79 from the Commission or shall require an additional 
coastal development permit from Marin County. 

B. Prior to the issuance of the coastal development permit amendment, the applicants 
shall execute and record a deed restriction in a form and content acceptable to the • 
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Executive Director, reflecting the above restrictions on development. The deed 
restriction shall include a legal description of the applicants' entire parcel. The deed 
restriction shall run with the land, binding all successors and assigns, and shall be 
recorded free of prior liens that the Executive Director determines may affect the 
enforceability of the restriction. This deed restriction shall not be removed or changed 
without a Commission amendment to this coastal development permit. 

3. Assumption of Risk, Waiver of Liability, and Indemnity Agreement. 

4. 

A. By acceptance of this permit, the applicants acknowledge and agree (i) that the site may 
be subject to hazards from flooding; (ii) to assume the risks to the applicant and the 
property that is the subject of this permit of injury and damage from such hazards in 
connection with this permitted development; (iii) to unconditionally waive any claim of 
damage or liability against the Commission, its officers, agents, and employees for injury 
or damage from such hazards; and (iv) to indemnify and hold harmless the Commission, 
its officers, agent, and employees with respect to the Commission's approval of the 
project against any and all liability, claims, demands, damages, costs (including costs and 
fees incurred in defense of such claims), expenses, and amounts paid in settlement arising 
from any injury or damage due to such hazards . 

B. Prior to issuance of tlte coastal development permit amendment, the applicants as 
landowners shall execute and record a deed restriction, in a form and content acceptable 
to the Executive Director, incorporating all of the above terms in subsection A of this 
condition. The deed restriction shall include a legal description of the applicants' entire 
parcel. The deed restriction shall run with the land, binding all successors and assigns, 
and shall be recorded free of prior liens that the Executive Director determines may affect 
the enforceability of the restriction. This deed restriction shall not be removed or 
changed without a Commission amendment to this coastal development permit. 

Condition Compliance. 

Within 90 days of Commission action on this CDP amendment, or within such additional time 
as the Executive Director may grant for good cause, the applicant shall satisfy all requirements 
specified in the conditions hereto that the applicant is required to satisfy prior to issuance of this 
permit. Failure to comply with this requirement may result in the institution of enforcement 
action under the provisions of Chapter 9 of the Coastal Act. 
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6.0 FINDINGS AND DECLARATIONS 

6.1 Project Description and Location 

The site is an approximately 3.91-acre parcel located on the Bay side of Sir Francis Drake 
Boulevard and Camino Del Mar in Inverness, on the western side of Tomales Bay (Exhibits 1 & 
2). The parcel is relatively flat with a steep uphill slope along the north side of the property. On 
the eastern boundary of the site is a parcel now owned by State Lands (originally owned by the 
applicants as part of the subject parcel but deeded to the State as part of a settlement agreement 
in 1990) that contains marshland. Just east of the State Lands parcel is a popular public 
recreation area, Chicken Ranch Beach, which fronts on Tomales Bay. Third Valley Creek, 
which runs parallel to Sir Francis Drake Blvd., borders the property on the south, and supports 
riparian habitat that serves as a visual shield between the property and the road. Another creek 
runs through the northern portion of the site. Both creeks drain into Tomales Bay(Exhibit 3). 

The site contains a single-family residence with an attached garage approved by the Commission 
in 1979 via CDP No. 250-79, and an accessory structure-a bam with storage space and a 
workshop--approved by the County in 1985. 

• 

Applicants request an amendment to CDP 250-79 to convert the storage space above an existing • 
attached garage into a 405-square-foot bedroom with a bathroom and a separatel95-square-foot 
storage room as well as after-the-fact authorization for the addition of 120 square feet of storage 
space and a stairway (Exhibits 4-7). The conversion would result in a total of three bedrooms. 

6.2 Background 

In 1979 the Coastal Commission approved Coastal Permit 250-79 for construction of a single
family residence with 2,140 square feet of internal floor space, a septic system and a drainage 
trench (Exhibit 8). In 1981, the Commission approved a time-extension request to extend the 
period of time during which the project could be commenced. 

In 1981 the Commission certified the Southern Marin County (Unit 1) LCP and the County 
assumed permit-issuing authority for that portion of its coastal zone. In 1982 the Commission 
certified the Northern Marin County (Unit 2) LCP and the County assumed coastal permit
issuing authority for that portion of its coastal zone; the subject property is located within Unit 2. 

In July of 1984, the Commission approved CDP 2-84-09 for construction of a berm for flood 
control protection involving placement of 3,000 cubic yards of fill on the subject site. At that 
time, the portion of the site within which the berm was located was considered to be in the 
Coastal Commission's area of original permit jurisdiction. 

• 
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• 

In April of 1985, the Marin County Planning Commission approved with conditions Coastal 
Permit No. 84-54/Design Review No. 84-128 to allow the removal of an existing accessory 
structure and the construction of a new accessory structure to be used as a studio-workshop and 
storage building, as well as Use Permit No. 85-10 to allow the detached accessory structure to 
exceed the 15-foot (one story) height requirement of the Marin County Code, but not to exceed 
two stories or 24'6". The accessory structure is two stories, 24'6" in height, and comprises 2,034 
square feet. 

In 1990, a Litigation Settlement Agreement was reached between the applicants, the State Lands 
Commission, the Coastal Commission, and Marin County. As part of this agreement, the 
applicants agreed to grant approximately one acre of their property to State Lands in fee. This is 
the portion of the site that contained the public access easement offered pursuant to Coastal 
Permit 250-79 and accepted for management by the County; the offer has since been rescinded. 

Sometime in 1993, without benefit of a coastal development permit, the applicants converted the 
storage space above the attached garage to two guest units, constructed an additional 120 square 
feet of storage space and a stairway, and converted the existing residential use of the property to 
commercial, visitor-serving use. There were a total of three guest units on the site-two above 
the garage, and one in the main residence-along with a bedroom for the owners' use. The site 
was known as the Sandy Cove Inn . 

The applicants applied for an amendment in September of 2000, seeking after-the-fact 
authorization for ( 1) remodeling of the storage space above an existing attached garage into two 
guest units; (2) the addition of 120 square feet of storage and a stairway; and (3) conversion from 
residential use to commercial, visitor-serving use of the residence; plus (4) construction of a new, 
expanded septic system. The applicants subsequently withdrew this amendment request in May 
of 2001 and ceased to operate the Sandy Cove Inn. 

The applicants submitted a new permit amendment on August 31,2001 to convert the storage 
space above the existing attached garage that had previously been converted to two guest units 
into one bedroom with a bathroom and a separate storage room as well as after-the-fact 
authorization for the addition of 120 square feet of storage space and a stairway (Exhibit 9). 

6.3 Environmentally Sensitive Habitat Areas and Water Quality 

The project site is located approximately 500 feet from Tomales Bay. Tomales Bay is within the 
Gulf of the Farallones National Marine Sanctuary, one of four national marine sanctuaries in 
California and one of thirteen in the nation. The Sanctuary was designated in 1981 to protect and 
manage the 1,255 square miles encompassing the Gulf of the Farallones, Bodega Bay, Tomales 
Bay, Drakes Bay, Bolinas Bay, Estero San Antonio, Estero de Americana, Duxbury Reef, and 
Bolinas Lagoon. The Marin LCP emphasizes the importance of Tomales Bay on many levels. It 
provides important habitat for birds, marine mammals and over 1,000 species of invertebrates . 
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In addition, sharks and rays spawn in the Bay. The Bay also supports a significant aquaculture 
industry. Protecting the water quality and biological productivity of Tomales Bay is essential to 
preserving the Bay and the coastal resources it supports, and is a major goal of the County's 
LCP. · 

Runoff from the site drains into the Bay via two drainage courses that cross the property: Third 
Valley Creek and a drainage course known as Channel A (Exhibit 3). Third Valley Creek, 
adjacent to Sir Francis Drake Boulevard, flows through two culverts that pass under the road, 
and runs adjacent to the southern boundary of the project site. The creek drains into Tomales 
Bay at Chicken Ranch Beach. Pursuant to CDP No. 2-84-09, a constructed berm separates the 
creek bed from the project site to prevent flooding of the property. Prominent vegetation along 
the riparian corridor includes alders, willows, and blackberry. The Cirincione-Cales' residence 
and garage are approximately 90 feet from the edge of the riparian corridor of Third Valley 
Creek. Channel A, located in the northern portion of the property, conducts water from uphill 
and offsite to Tomales Bay. The residence is located approximately seven feet from Channel A. 
The lower portion of this drainage, known as Channel B, runs across State Lands' property into 
Tomales Bay and is tidally influenced. A large depression bounded to the south by the raised 
trail and adjacent to the State Lands property is quite wet in the winter, and supports large 

• 

blackberry hummocks. Commission staff biologist John Dixon visited the site on January 22, • 
2001. Based on observations made, Dr. Dixon determined that the entire property is within a 
drainage area and is probably relatively wet during the winter months. In addition, there are two 
brackish marsh areas located to the east of the site on the area deeded to State Lands. 

The proposed development does not include the construction of new structures or any changes to 
the exterior of the existing structure (except for a new stairway), but would result in the addition 
of a bedroom and bathroom to the two-bedroom residence. Adding a bedroom to the existing 
residence raises the question of whether the septic system is adequate to serve a third bedroom. 

According to the Marin County LCP, the shoreline of Tomales Bay is perhaps the most sensitive 
area with development potential in the Unit 2 Coastal Zone. The LCP further states that 
widespread use of septic systems along these shorelines and within the watershed of Tomales 
Bay contributes to water quality problems in the bay. Sewage disposal for all shoreline lots is 
provided by septic systems, holding tanks, or other means. Most lots cannot support on-site 
sewage disposal in a manner consistent with the County's septic system standards and the 
standards of the Regional Water Quality Control Board. At the time of LCP certification, 7 40 
residential units from Inverness Park to Seahaven were developed and zoning at the time would 
allow 420 additional units to be built. The LCP states that buildout in this area could have many 
significant adverse environmental impacts, including impacts to the water quality and marine 
resources of Tomales Bay. · 

The LCP contains policies on sewage disposal to ensure that adequate services will be available • 
for new development and cumulative impacts, including water quality, will be minimized. 
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LUP Public Services Policy 3(a)(2) states: 

Expansions or alterations. Where a coastal development permit is necessary for an 
enlargement or change in the type or intensity of an existing structure, the existing or 
enlarged septic system must meet the Minimum Guidelines of the Regional Water Quality 
Control Board, or the county's revised septic system code as approved by the Regional 
Board, before a permit for such enlargement or change can be granted. 

Zoning Code Section 22.56.130(B) states in relevant part: 

Septic System Standards: The following standards apply for projects which utilize septic 
systems for sewage disposal. 

2) Alternate waste disposal systems shall be approved only where a public entity has 
formally assumed responsibility for inspecting, monitoring and enforcing the 
maintenance of the system in accordance with the criteria adopted by the Regional 
Water Quality Control Board . 

3) Where a coastal project permit is necessary for the enlargement or change in the 
type of intensity of use of an existing structure, the project's septic system must be 
determined consistent with the current Guidelines of the Regional Water Quality 
Control Board or such other program standards as adopted by the County of Marin. 

Residential septic systems are designed according to the number of bedrooms to be served. 
Exceeding a septic systems design capacity may result in hydraulic or nutrient overload causing 
the septic system to fail, and resulting in ground water and/or surface water contamination. The 
development authorized by CDP 250-79 included installation of a septic system to serve the 
approved two-bedroom residences. Although CDP 250-79 authorized the construction of a two
bedroom home, the approved septic system was designed to serve up to three bedrooms. Thus, 
as approved in 1979, the system would be capable of serving the future addition of a third 
bedroom. Both the Marin County Department of Public works and the Regional Water Quality 
Control Board (RWQCB) approved the system. The RWQCB approval was contingent on 
changing the septic system design to meet the following three conditions: 

1. The design should be modified to provide an impermeable barrier to possible horizontal flow 
of wastewater to the proposed subdrain. The barrier should extend to a depth at least two feet 
below the bottom of the subdrain. 

2. The down hill slope shall be modified to extend the toe of the fill to a point an additional ten 
feet further out, with the top of mound to be left unchanged. 

3. The design should extend the french drain pass by the replacement leach field on the uphill 
side of the mound. 
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The Commission imposed these same requirements as a condition of CDP 250-79. The 
Commission found that as conditioned the septic system met the 1979 standards necessary to 
protect the water quality and biological productivity of Tomales Bay. 

The existing septic system on the site is a type of system known as a "Wisconsin mound" system. 
Mound systems are an alternative type of septic system that are used in locations where the 
drainage characteristics of the site are unsuitable for use of a standard leach field, such as in 
areas with a shallow groundwater table or hardpan layer. Pursuant to Zoning Code Section 
22.56.130(B)(2), alternate waste disposal systems such as mound systems may only be approved 
where inspection and monitoring is provided to ensure the system is maintained in accordance 
with criteria adopted by the RWQCB. Consistent with this requirement, County permits for the 
operation of all new mound systems require the permittee to pay the costs of regular monitoring 
and inspection by the County Department of Environmental Health. By such means, the County 
ensures that mound systems are properly maintained to protect water resources. However, such 
monitoring was not required in 1979, before the LCP was certified and at the time that the CDP 
was granted for the construction of the house and septic system. Thus, the septic system on the 
project site is not subject to current monitoring and inspection requirements. 

Because the originally approved septic system was designed to serve an additional bedroom, the 
applicants are not proposing any modifications to the system as part of this permit amendment 
application. Consequently, the County has determined that a new operating permit is not 
required under the County Health Code for the proposed addition of a third bedroom (Exhibit 
10). Since a County operating permit is not required for the proposed development, the County 
has not applied the standard procedures for mound systems to the proposed development. Thus, 
the County did not require the type of monitoring that is now considered standard for mound 
systems. However, pursuant to County Zoning Code Section 22.56.130(B)(3), to approve a 
coastal development permit amendment for the proposed addition, the Commission must 
determine that the septic system meets current RWQCB or County standards. These current 
requirements include the provisions for monitoring of alternate waste disposal systems specified 
under Zoning Code Section 22.56.130(B)(2). Regular inspection and monitoring to ensure that 
the septic system is maintained to prevent contamination ofTomales Bay with effluent from the 
proposed development is particularly important given the close proximity of the project site to 
Chicken Ranch Beach, a popular public recreation area. Failure of the applicants' septic system 
would not only impact the biological productivity of Tomales Bay, but would also threaten 
public health. For these reasons, both the San Francisco Bay RWQCB and the County 
Department of Environmental Health support the imposition of a monitoring requirement as a 
condition of this permit amendment. 

Therefore, in accordance with the requirements of the LCP and as recommended by the San 
Francisco Bay RWQCB and the County Department of Environmental Health, Special 
Condition 1 requires the applicant to provide for the regular monitoring and inspection of the 

• 

• 

• 
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septic system for the life of the development. In accordance with this condition, the applicants 
must submit for the Executive Director's review and approval, and prior to issuance of the permit 
amendment, an Individual Wastewater System Monitoring Plan. The monitoring plan must 
provide for regular monitoring of the system at the applicants' expense to ensure to the 
satisfaction of Executive Director that wastewater generated by the development does not 
contaminate surface or ground waters on or off of the project site. The Commission finds that 
Special Condition 1 is necessary to prevent adverse impacts to the water quality of Tomales Bay 
as required by the Marin County LCP for the protection of marine biological resources and 
human health. As conditioned, the Commission finds that the proposed development is 
consistent with the water quality policies of the Marin County LCP. 

Any future addition to the residence or conversion of internal floor space to provide for 'an 
additional bedroom could exceed the capacity of the existing septic system resulting in 
significant adverse effects to Tomales Bay and public health. Under certain circumstances, such 
development may be exempt from the need to obtain coastal development permits pursuant to 
Section 30610 of the Coastal Act. Accordingly, pursuant to Section 30610 of the Coastal Act, 
the Commission would not normally be able to review such development to ensure that impacts 
to sensitive habitat and/or public health and safety are avoided . 

To avoid such impacts to coastal resources from the development of otherwise exempt additions 
to existing residences, Coastal Act Section 30610(a) requires the Commission to specify by 
regulation those classes of development that involve a risk of significant adverse environmental 
effects and require that a permit be obtained for such improvements. Pursuant to Section 
30610(a) of the Coastal Act, the Commission adopted Section 13250 of Title 14 of the California 
Code of Regulations. Section 13250(b)(6) specifically authorizes the Commission to require a 
permit for additions to existing single-family residences that could involve a risk of adverse 
environmental effects by indicating in the coastal development permit issued for the original 
structure that any future improvements would require a coastal development permit. As noted 
above, certain additions or improvements to the approved residence could involve a risk of 
adverse impacts to the water quality and biological productivity of the water of Tomales Bay. In 
order for the Commission to find the proposed amendment consistent with the septic system 
policies and zoning codes of the LCP, the Commission must ensure that future improvements to 
the development authorized by CDP 2-01-022 as amended, such as the conversion of the storage 
room to a bedroom, would require review and approval by either the Commission or the County 
through either a permit amendment or new permit. Therefore, in accordance with provisions of 
Section 13250(b)(6) of Title 14 of the California Code of Regulations, the Commission imposes 
Special Condition 2 to require a coastal development permit or a permit amendment for all 
future development on the project site that might otherwise be exempt from coastal permit 
requirements. This condition will allow future development to be reviewed by the Commission 
or the County to ensure that future improvements will not be sited or designed in a manner that 
would result in significant adverse environmental impacts. Special Condition 2 also requires 
recordation of a deed restriction to ensure that all future owners of the property are aware of the 



CDP 2-01-022-Al 
GERRY AND KATHRYN CIRINCIONE-COLES 
Page 14 

requirement to obtain a permit for development that would otherwise be exempt. This 
requirement will reduce the potential for future landowners to make improvements to the 
residence without first obtaining a permit as required by this condition. 

Therefore, as conditioned, the Commission finds that the proposed development is consistent 
with the policies of the certified LCP concerning the protection of the water quality and 
biological productivity of Tomales Bay. 

6.4 Hazards 

LCP Policy 5(a) under Hazards in the New Development and Land Use section states that an 
applicant for development in an area potentially subject to flood hazard shall be required to 
demonstrate that the area of construction is stable for development and that the development will 
not cause a hazard. 

In the past, the site has been subject to flooding. The proposed addition will not increase the 
footprint of the structures, but will increase the number of bedrooms of the residence from two to 
three. Since the proposed development is located in a flood-prone area, there is some risk of 

• 

extraordinary flooding that could result in destruction or partial destruction of the additional • 
bedroom, bathroom, storage room and stairway or other development approved by the 
Commission. Given that the applicants have chosen to implement the project despite flooding 
risks, the applicants must assume these risks. Since the proposed development will result in an 
increase in the intensity of use on the site, and since the applicants have voluntarily chosen to 
implement the project despite any flooding risks, the Commission imposes Special Condition 3 
concerning assumption of risk, waiver of liability, and indemnity agreement. 

Special Condition 3 requires the landowner to assume the risks of extraordinary flooding 
hazards of the property and waive any claim of liability on the part of the Commission. In this 
way, the applicants are notified that the Commission is not liable for damage as a result of 
approving the permit for development. The condition also requires the applicants to indemnify 
the Commission in the event that third parties bring an action against the Commission as a result 
of the failure of the development to withstand hazards. In addition, the condition ensures that 
future owners of the property will be informed of the risks, the Commission's immunity from 
liability, and the indemnity afforded the Commission. The Commission notes that the applicants 
have previously executed and recorded an assumption of risk against the property in conjunction 
with previously approved development. The newly required assumption of risk would be 
executed and recorded in conjunction with the currently proposed development. 

The Commission thus finds that the proposed development, as conditioned, is consistent with the 
policies of the certified LCP regarding flooding hazards, as the proposed development will not 
result in the creation of any flooding hazards, as approved. • 
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6.5 Public Access 

The project site is located between the first public road and the sea. In accordance with Coastal 
Act Section 30604( c), development located between the first public road and the sea that is 
within the coastal development permit jurisdiction of a local government is subject to the coastal 
access policies of both the Coastal Act and the LCP. 

Coastal Act Sections 30210, 30211, and 30212 require the provision of maximum public access 
opportunities, with limited exceptions. Section 30210 states that maximum public access and 
recreational opportunities shall be provided consistent with public safety needs and the need to 
protect public rights, the rights of private property owners, and natural resource areas from 
overuse. Section 30211 states that development shall not interfere with the public's riglit of 
access to the sea where acquired through use or legislative authorization, including, but not 
limited to, the use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 
Section 30212 states that public access from the nearest public roadway to the shoreline and 
along the coast shall be provided in new development projects except where it is inconsistent 
with public safety, military security needs, or the protection of fragile coastal resources, adequate 
access exists nearby, or agriculture would be adversely affected . 

The Marin County LUP for Unit 2 includes policies regarding standards for providing and 
maintaining public access. Policy No. 3(a)(l) in the Public Access section specifically discusses 
public access in the area from Tomales Bay State Park to Chicken Ranch Beach, which 
encompasses the subject site. This policy states that "An offer of dedication of an easement was 
required a~ a condition of permit approval by the Regional Coastal Commission for AP #112-
042-03 (the subject parcel, now 112-042-07), which abuts Chicken Ranch Beach," and 
recommends that agricultural use of the public trust portion of AP #112-042-03, included in the 
offered easement, should be permitted to continue until such time as the public access offer is 
accepted and opened for public use. 

In addition, the Marin County Zoning Code Section 22.66.130(E) states that all coastal 
development permits shall be evaluated to determine the project's relationship to the 
maintenance and provision of public access and use of coastal beaches, waters, and tide lands. 

As noted above, CDP 250-79 required an offer of dedication of a public access easement, which 
was accepted for management in 1983 by Marin County. Subsequent to the 1990 Litigation 
Settlement Agreement between the applicant, the State Lands Commission, the Coastal 
Commission, and the County, the applicant deeded approximately one acre of the subject parcel 
to State Lands in fee; this portion of the parcel contained the access easement, which was thus 
rescinded. 

In May, 2000, the Commission approved CDP 2-00-001, authorizing the Marin County 
• Department of Parks, Open Space, and Cultural Services to construct a public access trail 
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adjacent to Sir Francis Drake Blvd. to provide pedestrian access from the existing road shoulder 
parking along Sir Francis Drake Blvd. to Chicken Ranch Beach. This trail has been completed. 

The site is located between the first public road and the sea and is separated from Tomales Bay 
by the adjacent State Lands parcel and Chicken Ranch Beach to the east. The proposed 
development consists of conversion of the storage space above the existing attached garage into 
one bedroom with a bathroom and a separate storage room, as well as the addition of 120 square 
feet of storage space and a stairway. Since the proposed development, as amended, would be 
located adjacent to an existing access trail, would not increase significantly the demand for 
public access to the shoreline, and would have no other impacts on existing or potential public 
access, the Commission finds that the proposed development is consistent with the public access 
policies of the Coastal Act and the County's LCP. · 

6.6 Alleged Violation 

Sometime in 1993, without benefit of a coastal permit, the applicants undertook development 
consisting of the remodeling of the storage area above the garage into two guest units; the 
addition of 120 square feet of storage space and a stairway; and the change in use from 

• 

residential to commercial visitor-serving of the property resulting in the establishment of a three- • 
unit visitor-serving facility. In a letter dated July 10, 2001, the applicants stated that they have 
ceased to operate the visitor-serving facility. In August of 2001, the applicants applied for this 
proposed amendment to CDP 250-79 to further modify the storage area to a bedroom with a 
bathroom and a separate storage room, as well as after-the-fact authorization for 120 square feet 
of additional storage space and a stairway. 

Although development has taken place prior to submission of this permit amendment 
application, consideration of the application by the Commission has been based solely upon the 
policies of the LCP and the public access and public recreation policies of Chapter 3 of the 
Coastal Act. Approvai of the permit amendment does not constitute a waiver of any legal action 
with regard to the alleged violation, nor does it constitute an admission as to the legality of any 
development undertaken on the site without a coastal permit. 

6.7 California Environmental Quality Act (CEQA) 

Section 13096 of the California Code of Regulations requires Commission approval of Coastal 
Development Permit applications to be supported by a finding showing the application, as 
conditioned by any conditions of approval, to be consistent with any applicable requirements of 
the California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA 
prohibits a proposed development from being approved if there are feasible alternatives or 
feasible mitigation measures available, which would substantially lessen any significant adverse 
effect that the activity may have on the environment. • 
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The Commission incorporates its findings on conformity of the permit amendment with the 
certified LCP and the Coastal Act at this point as if set forth in full. These findings address and 
respond to all public comments regarding potential significant adverse environmental effects of 
the project that were received prior to preparation of the staff report. The proposed development 
has been conditioned to be found consistent with the policies of the certified LCP and public 
recreation and public access policies of the Coastal Act and to minimize all adverse 
environmental effects. Mitigation measures have been imposed to prevent impacts related to 
water quality, environmentally sensitive habitat areas, and geologic hazards. As conditioned, 
there are no feasible alternatives or feasible mitigation measures available, beyond those 
required, which would substantially lessen any significant adverse impact that the activity may 
have on the environment. Therefore, the Commission finds that the proposed development with 
the proposed amendment, as conditioned to mitigate the identified impacts, can be founo 
consistent with Coastal Act requirements to conform to CEQA. 
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Ke.th'r & Gerr-v Cirincione-Cales 

.r. p:r::it is her!:!':::y i~sucd for the follavdng project: Construct a single-family d~·Telling, 
12990 ·Sir Fr:J:.!1cis Drake Boulevard U?r¥ll2-042-03), Imre!"ness, Harin County. 

'Ihi5 r~r::-.it is S'..!b~cct to the !'ollm·r.ing ter:ns and conditions: 

( PT.....EASE REd~ .. ~ TO A'ITACHED LIST OF CONDITIONS) 
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Thi~ }:C::-:-..i:. .:..s not, c!'fec';,i·;l:! un';.U a copy of the per::dt. ::t.z !::ig:'led by all pe:-:::ittce::::; it1 the 
sp:lc~ p:-c\ri=:!cd tcl~H, ar!d retu::.-:ed to th.c Cc~T.i.zsicn. 

J. t:i~r.c e-:-:::enzicn of this ;')er:nit rcqU:..rc::::; Cor::r:lisdon action a."'ld :nu:::t be appli.ed for prio:- to 
e:·:pi:-!ltion of t.hi:: pcr-.1it. 
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Fr.:.o:- to the is::'Jancc of a pcr::1it, the applic2.nt~ shall e:-:ecute 
n.nd rcco1~d a doct:.'Ticnt i:::-re·:ocably offering to dedicate to an agcr.cy 
apprcved b:,· the 2-:cc'J.:.ive Director, <1..'1 casement for public a:ccss· 
ever ~blic t~~st lands on the subject property. 

'Thi8 c::.se:::ent shcll be for limited p . .1blic use as defined belcH. The: 
offer 5hall run Hith the l.:md f:::-ee a11d cle2.r of c.ny prior liens or 
cncu::1brJ.nccs cxcc~t for t~1x liens. Upon n.cccptance of the offer, the 
~ubject public trust land shall be opened to public acc~ss and passive 
recreationo..l use. Furthc:::-::1ore, the fence that cu.:-rentl:r separates 
Chid:cn RJ..::.r::h Beach !ro:-:1 the contiguous public trust lar1d sh2ll be 
dismo.ntled 1 ,:!.'1d no f'J.:::-ther de·1clop~:J.ent s~all occur upon this :~=-uhlic 
trust lar.d. Tne types of use shall be limited to passive rec:::-e.::.tion-
nl types such n.s e:~;ylc·,:-j_r;.c, hiking :::..:.d SUll::a:th:i..:1g. Rec:r:·<Jaticna2. .. 

2 • 

suppo·~·i:, faci2.:.~:.e:a ::.·~::1-. a:= pic:1ic~ t2.bJ.:-·s, a1:d. b~:,;,-~ .. ::cr:1.s :::::"'2.J. te p!~':.!-

hibitcd. If the State Lar.·::!s Co::-~":1is::icn changes :.he pubJ.i'.! trust 
bo'.ln:inr:; li:1e 1 the ease::1ent b01.mdary shall also be cht:.Ilt;ed to confor-::1 
to this alteration. 

Should the ccrtiiied Local Coastal Flc.n adopt ~'1Y other use of this 
pu'::llic t!'1.1st property 1 ·and/or the State Lands Cc!T'~':'lission issue a 
vrc.i ver allo· .. ring 2g:-:!..cu.J..tt:.:-.::..l use, the 2pplicc.nt r.:2.y request a.'1 a:nend
~e~t of this·conCi~icn f.:-~w the Co~~ission or ~uccessor age~cy. 

· 3· The ap;;licn.nt. shall cor::'or:-:1 to the fcllo~·ri 11g rcc::r..!n(;nd.J. tions of 
J' ..,,.~ . TJ. 1' . 
GllC \jQ_J.lorma l•C£;:!.C:.2...!.. 1·!ate.:- Q"u.al:...ty Cont::-ol Bo:t:::-d for the 
proposed septic syste:-:1: 

1. The <1esit:::n ::hoclc3. be r.id.ii'iccl to J:::":::lv~ae .s'1 ir.meri.leuble 
b . .t. •• ~ ' • .L l fl . 
~ncr ~,o poss:;.oJ.e r:orl:.:Jn..,2...... __ m·: of ~·:astc~1atcr. to. the 

proposed sut~r;:-i n. The 'c<l:":~lcr should e:~te~d to n. clcpth n.t 
lcust h;o feet br.:loH "the bottnm at~ th" su..,_,,.,.,..:-1; '1 

2. The dmmhill slo~c :::h~ll be! r.:~dific1 to c~t;~d· ti1e( to~· 
of· ·Ll1c f_..ll ~·.o :: ~C;'~""'~~· ~'r\ •j.,:~.~J..~C ......... 1""! J.. • ..,""" .r .... t:"'~ r ....... ~.:- ......... 

---· '" ·· .. _ .... ....,~ "-~• ··-'-""-·~ ... - •·<.,..i-- '..1-•• ..._..,~o,..o...., •• t.U LJ!.I.~J. 

out, ui "vl. the top of r.:-:r:.:.:Kl to be left 1,;..'1ch.:..11ged. 
3 • The dcsi[;:1 should c::: c~:l the french d:·o; :1 to po ss by · 

tlJ~ rcplacc~!cnt leach field on the uphill side. of the mound. 
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EXHIBIT NO. 
.) 

NORTH CENTRAL COAST REGIONAL COMMISSION 

1050 NORTHGATE DRIVE, SUITE 130 

SAN RAFAEL, CALIFORNIA 94903- (415) 472-4321 

INITI..A.L SID1I1.~~y REPJRT AND STAFF RECOHMENDATIONS November S, 1979 

Permit Number: 
Annlicant: 
Project Location: 

Pronosed Develonment: 

250-79 
Kathy and Gerr.r Cirincione-Goles 
12990 Sir Francis Drake Blvd. (AP#ll2-042-03), 
Inverness, ~Iarin County. 
Construction of a single-family residence, septic 
system and d=ainage trench. 

8 

Staff NotA: This permit application involves a possible violation of the Coastal 
Act. In revie~-1 of this permit request there are three determinations ,.;h.:ich 
the Commission must make: · ' 

1. Has a violation occurred? 
2. If a finding of violation is made, should the Corr ... 'lli.ssion pursue 

legal action for fines or penalties. 
3. Should"the permit application be approved? 

Permit Violation- Eack~o~~d 

In April of 1979 the applic~~t constr~cted a draL~age trench across the subject 
narcel without a coastal nemi t. T"ne trench is a:m;roximatel v 110 feet J omr 
~d draL~s st~~dL~g water- created by flow from a cUlvert whi;h cros~es -~d~r 
Cami..~o Del Mar. This trench drains into ~~ exist-ing creek at the south side 
of the property. The applicant was notified of the possible violation and was 
asked to submit an application for the trench at the sa~e t-ime he submitted 
an application for his septic system and house. 

······ 

Staff Reco~~e~dation of the Violation: The Commission should fL~d a violation 
of the 1976 California Coastal Act has occurred. 

Site Desc~i~tion 

The site of this project is a 3.13 acre parcel located on the Bay side of Sir 
Francis Drake Blvd. and Ca'l"lino Del Mar in L~verness. Its eastern bound~.! is 
separated frcm Tomales Bay by a county park, Chicken Ranch Beach. The southern 
bound~J is bordered by a c~eek which runs parallel to Sir Francis Drake Blvd. 
The creek 7egetation, maL~y mature alders, serves as a visual shield between 
the property and the road. Another creek, ~ihich ·,;as man-made 10 years ago, 

• 

runs along the northern section of the property. It T~;-as fed by 'the Cam.:bo del Mar 
culvert prior to the const~uction of thecirainage trench discussed .;~ the viola
tion section. Si nee the creation of the drainage t~cnch drainage from the cul
vert has been diverted across the parcel to the r..atural creek on tl-... e sout!":.er:1 
property bound:ry. (See He.?) The mar1-made c=eek is noi-T fed 'tli th f=esh i·iate!' 
::rom the high gr::nl.~di·i3.ter table and the immediate '.vate~sheC.. Fresh r..:ater flmv • 
.; n this c~eek is ve!'y limited. HOi·iever, much of this creek is subject 7,o tical 
fluctuation ~-;hich extend.3L"1la..~d on the prope!'ty approx:i.:nately 150 feet. This 
tidal action has c:rF;ated a healthy brackish r.1arsh habitat. 

Com.~ission ::!eeting 
of )!ove:nbe:r- l c::. l Q'7~ 
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EXHIBIT NO. 8 

APPLICATION NO. 
2-01-022-A1 

Page 2. 
CIRINCIONE-COLES 

Permit #250-79 
Kathy and Gerry Cirincione-Cales 

Staff report 
CDP 250-79 
Pr~aP- 4 of 10 

The State Lands Commission has a public tr~st easement on approx~~ately 1/3 
of the applicar.ts parcel. The easement l~mits private develoFment rights 
on this land tt•'lless a waiver is obt.::l-ined from the State La."1ds Corr.m-i ssion. 
No such waiver has been obtai.."'J.ed and no development is proposed on the public 
trust land. Hmvever, there is a horse riding ri!Ll< ~dthin the easement area. 
This rink contains no structures and has been used in the past by private par
ties. A fence along the eastern boun~JOf the public trust lands has prohi
bited pub~ic entrJ or use of the property. 

Proiect Descrintion 

The applicant proposes a two-story t"t-TO bedroom single-family dwell-ing \rith 
2,140 square feet of floor space. The land coverage of this home would be 
1. 8 percent of the total parcel. Its ma..."'d.mum height \vould be approx.:Lrnately 
26 feet and would be located along the border of the State Lands jurisdic
tion. 

The proposed septic system is ~'1.ique and specially designed for this parcel. 
Because of the high v;ater table the leachfield would be placed on a mound 
built up against the toe of a hill at the northern portion of the prope:::-ty. 
This would raise the leachli.'"les the required 3 feet above the grou..'"ld1·Jater 
table. A french drain (trench filled \-lith g:r·avel) ~,rill be placed on the up
hill side of the leachfield to -i"'J.tercept hillside ~aL'1.age from enteri..~g the 
leachfield. An impermeable barrier will be placed between the french drain 
and the leachfield to prevei:t horizontal ~·msta;·;ater flow :into the dra:L'1.. T:'1is 
sys-:.em has approval from Marin Cou...'"lty Department of Public \•Torks a.."'""ld the 
Regional Water Quality Control Board. 

The project is located in the service area of the Inve::ness \'later Company. 
This proposal i'lill utilize the lOth of the 11 existing water meters. 

Another consideration of this application is approval for the draL'1.age trench 
i·lhich was dug in April of 1979 (details discussed L'1. ~Jiolation section). If 
the trench did not eY..ist, water would drain onto the property from the Camino 
Del Mar culve~,collect in low elevations and create small ponds. Some of the 
water would flow L"1to the man-made creek and down into the br.ackish marsh 
located at the north east corner of the parcel. The applicant intends to fill 
this currently open trench -vr.i.th gravel or lay a culvert as a safety measu:::-e 
against people falling into it; ~·Iithout this drainage trench the proposed 
septic system would not draL'"1 as effectively. 

Coastal Issues 

l. Will the proposed development infringe upon the scenic and 
visual qualities of coastal areas, considered as a resource 
of public importa.'"1ce? Will the development be sited and 
designed ; n a ma.'1..:.'1er to protect vieHs along the ocean and 
scenic coastal areas (Coastal Act Section 30251) 

2. i'lill the proposed development ::!npact the quality of em;-irorunentally 
sensitive habitat areas on or near the subject parcel? 
(Coastal Act Section 30240) 

for 
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EXHIBIT NO. s 

?age 3. 
Permit #25c-79 
Kathy ~~d C~rrf CirL~cione-Coles 

3. Will the proposed development interfere with the ability·of 
the·Commission to mar~mize public access and recreational 
opportunities consistent with sound resource conservation 
principles (Coastal Act Section 30601, 30603, 30001.5 and 
30221) 

1. Section 30251 states that "the scenic and v.i.sual qualities of coastal areas 
shall be considered and protected as a resource of public importance. Per
mitted development shall be sited and designed to protect views to and along 
the ocean and scenic coastal areas ••• 11 

The primar-J concern of this section is the protection of public vie'ilS from 
highways, roads, beaches, parks, trails, vista points and streams and ~aters 
used for recreational purposes. 

The proposed t-v1c-story d~velling would be visible from adjacent Chicken Ranch 
Beach, from the Bay itself and from High~.,ray One on the east side of Tomales 
Bay. The latter two viewpoi...-,.ts are considered to be of negligible impact. 
T. h • " .j.h b h 'h • • • .eo. .j. d . . . . . . ... .1-h e new !rom .., e eac .. , . .:.m·rever, ~s s~gr'~ ... ~canv ue -;:;o t.ne pro::a..nu:r.y or ~l.e 

proposed dwel~-,.g ar.d the relatively flat topography, This visibility could 
be screened by ·pla.-,.t; ng shrubs r:lidioray bet-:·Jeen the house and the county park 
boundarJ. This would adequately shield the house from beach users but still 
supply the applica.'"lts vie-.;·7 of the Bay. 

2. Section 302.40 stat.es tha-I; "En-.Tirc!"""-n..:mtally sensitiYe ht.bitat areas sh~ be 
protected against any eignific~-,.t disruption of habitat values, and only uses 
dependent on such reso't.Irces shall be allo'iied i'lithin S'u.ch areas ••• " 

Two brackish marsh areas are located on the parcel. These areas are characterized 
by salt tolerant vegetation t;;-pical of salt and brackish marshes. Both of these 
areas are ..,.:i thin the boundaries of the public trust land. 

These areas s~ould be adequately protected vdth the implimentation of the 
suggestions of the State Regional Water Quality Control Board fer the septic 
system and the suggested relocation of the sy~tem's french drain. 

3. Sections 30610 and 30603 of the 1976 Coastal Act urovide for the Commission's 
jurisdiction over tidelands, submerged lands, and. public trust land. These 
provisions clearly emphasize the statew~de import~~ce of these areas. Section 
30001.5 &~d 30221 states that among the basic goals of the state are to 
"ma.x:i.rnize public access opport1.1r".ities in the coastal zone consistent '"~th 
sound. resources conser-ration principles ••• " and "oceanfront land suitable for 
rec:::-eational use shall be protected for rec:-eational use s.r:.d development ••• " 

Approximately 1/3 of 3.13 acre ~ite is ~~der public trust jurisdiction (see 
attached ~ap). This j1xrisdiction is adjacent to the county park, Chicken R~~ch 
Creek. The land is characteri:::ed by grasses and lupines \dth a narrow brackish 
marsh alo:1g the nort.her:1 boundarY and a natural creek along the southern 
bounC.ary. 

~ssion mee~ing 
'To•re,.,....._e,... , .:: ; o ... c 
•• v·••HJ ... -./J -.../// 

• 

• 
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Staff report 
Kathy and Ge:-ry CirL~cione-Coles COP 250· P:J 

Paqe 6 of 10 

Past recreational use on the public tr~st land has been limited because of a 
fence that ~~s along the easter~ public trust bo~~dary a~d separates the park 
from the subject parcel. 

Because of the proximity of the public trust lands on this property to the 
county park and its suitability for recreational use - the dedication of a~ 
easement over these trust lands and removal of the existing fence which now 

obstructs the public's exercise of the trust, v-Iill facilitate public use.of 
the land consistent vdth both public trust doctrine and Section 30221 of the 
Coastal Act. 

Recreational use should be limited to passive types of rec:-eation (exploring, 
rdL~~g, and sunbathing). Intensi7e rec:-eational use may i~pose harmful effects 
on the ecology of the ripa:-ian and marsh habitats. The:-efore no recreational 
support facilities (bathroom, picnic tables, etc.) should be located in tP2s 
area and all intensive types of recreation should be pro!ribited. 

Continued use of the e:r..ist..:ng horse rink should not be allOi·Ied. 
vegetation and r2trogen pollution from horse feces could impact 
vitality of the area • 

Trampl-ing of 
the ecological 

NOTE: The applicant is c'J.Z'rentl:T trying to obtain a viaiver for agricult'J.Z':::.1 
use of the public trust lands from the State La:.'1ds Ccm.TTiission~ This \·lai're:
would allow the applicant to leave the eX:sting fence which separates the 
public trust lands and the county beach intact. The Corrl!rission should allow 
the applicant si;{ months to try and acquire this Kaiver, as ag:'icultural use 
of the property would be an alternative to public use ivhich would be consistent 
~~th Coastal Act policies. ·If he does not succeeche shoUld be required to 
offer a dedication of an easement on the public trust lands. 

Findin!2:s: 

a. The proposed development is a single-farrily dwelling, septic system 
and drainage trench on a pa~cel located between the first public 
road (Sir Francis Drake B~~d.) and the sea (Tomales Bay). There are 
adequate public services to serve the development. The location of 
the proposed development has required a permit review. The result of 

for 

the review revealed that the prcpo is consistent 1·dth Section 30250 .a. 

• 

and other Coastal Act policies pertaL~~g to location of development. 

b. The development •dill be ~r.Lsib1e from public vie•Ning points. The 
visual impact is orJ.y a minor concer!l, hmve•rer, and can be mitigated 
by an appropriately designed landscapi!lg plan. 1;-Iith said mitigation, 
the project is consisten~ with Section 30251 • 

c. The project ~dll not sigr~~ice:ntly impact the brackish marsh areas 
located on adjacent public t~st lands. is therefore consistent 
i..d.th ction 30210 a:."ld other Coastal Act policies concerni."lg 
emrironmental2.y sensitive habitats. 

~rrission meet;ng 
November , 1979 
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Permit #250-79 
Kathy a~d Ger~J Ciri~cione-~oles 

d. The septic system of the proposed development, bei.,g of somewhat 
unorthidox design, has gained approval of both the Marin County 
Department of P'.lblic Harks and the Regional lt!ater Quality Control 
Board. It is therefore considered adequate to avoid significant 
impact to the en\~ron~ent. As conditioned the proposed development 
will not significantly impact the environment with the meaning of the 
Califorr.ia Environmental Quality Act. 

e. The development TN.ill obtain its domestic water supply from the 
Inverness ivater Company. This project will utilize the lOth of the 
11 water meters found by the Commission to be available for 
residential use. 

f. ·As detailed in the body of the staff report, the project is located 
on a parcel conti~~ous to a county beach. Approximately 1/3 of the 
said parcel is public tr~st la~ds. No development is proposed for 
this l~~d but the applicant is t~;L,g to obtain a waiver for 
agricultural use. 

g. The development, as conditioned, \iill not hinder contL,ued recreational 
use and ·will provide access to adjacent public lands. Therefore it 
is consistent ~v.ith public access a~d recreational policies ~n Section 
30211 and Section 30221 of the Coastal .ll.ct. • 

h. Approval of a permit for the de,relopment w:ii 1 in no 'tiC.J prejud.ice 
the ab; 1 ;ty of the local gover~Jnent tc prepare a certifiable Local 
Coastal Program. 

~. Therefore, the Commission finds that the proposed project, as conditioned, 
is in substantial cordormance ~i.Lth the applicable pro~sions of Chapter 
3 of the Coastal Act of 1976, and is consistent with.the policies, 
declarations, ~~d objectives of that Act. 

Conditions...:.,. 

~. The applicant shall be allow·ed 180 days to obtai.'"l a waiver for 
agricultural use of the public trust lands from the State Lands 
Corrmission. If the applicant is unsuccessful then within 180 
days from the date of Commission approval, the applicant shall 
record an irrevocable offer of ~~ easement for limited public 
recreational use, as defined below, of the public trust lands 
held by the applicant. The offer shall run ii.Lth the land free and 
clear of. any prior liens or encu7.brances except for tax liens. 
Public trust land ii.Lthin the boundar of the applicant's parcel 
shall be opened to public access and passive recreational use. 
To accomplish tr~s end, the fence that currently separates 
Chicken R~~ch 3each from the contig~ous public tr~st land shall 
be disna11.tled. Ft.l=ther, the ridi."1.g area, which is considered an 
L~appropriate use ~n this locaticn, shall be obl~terated to 
allaH passive recreational use of the land. In addition, no 

Conuni.ssion !:!eeting 
of November 15, 1979 

•• 



• 

• 

EXHIBIT NO. 8 

APPLICATI~~ ~0. 2-01-0 -A 
CIRINCIONE-COLES 
Staff report for 

Page 6. .. . . - CDP 250-79 

Permit #250-79 
P~rr"" R nf' 10 

Kathy and Ge~rJ. Ci~incione-Goles 

further development shall occur upon this public trust land. 
The type of recreational use shall be limited to very passive 
types of use such as explo~_ng, hiking and sunbathing. Recreational 
support facilities such as picPic tables, and bathrooms shall 
be prohibited. 

2. Prior to the commencement of construction, the.applicant shall 
submit for the Executive Director's approval landscape plans to mitigate 
the visual i~act of the development from the county beach. 

· 3. The applicant shall conform to the folloi'l:ing recommendations of 
the California Regional Hater Quality Control Board for the 
proposed septic system: 

1. The design should be modified to provide an impermeable 
barrier to possible horizontal flov-;r of wastev.;ater to. the 
proposed subdrain. The barrier should extend to a depth at 
least two feet beloH the bottom of the subdrain. 

2. The dCi"i'!' .. H 1 1 slope shall be modified to extend the· toe 
of the to a poL~t an additional ten feet further 
out, with the top of mo~~d to be left ~~ch~~ged. 

3. The design should extend the french drain to p~ss by 
the replacement leach field. on the uphill side of the mou..11d. 

4. All utility connections shall be ~~de~ground. 

5. The applicant shall install water saT..u~g devices meeting the follovri ...... '1g 
reauirements: All faucets and shov-;erheads shall be fitted with flow 
control devices that restrict flow to a max:L'num of anoroximately 

~ .. ... ~ 

3 gallons per minute. 

6. Construction pursuant to this permit must be commenced w~tr~n 12 
months and completed id thin 18 months of the date of Co:nrrission 
action. A copy of the Notice of Completion shall be submitted 
\dthin 18 months from the date of Commission action. Construction 
subsequent to such period shall require a nev-1 or extended coastal 
per:nit. 

4lltm~ssion meeting 
of Nov-ember 15, 1979 
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0 , 
COUNTY OF MARIN 

ENVIRONMENTAL HEALTH SERVICES 

August 27, 2001 

J.D. Stroeh 
C.S.W. Stuber/Stroeh 
790 DeLong Ave #1 
Novato, CA 94945 

Dear Dietrich: 

Community Development Agency 

This letter is in response to you letter to Phil Smith dated Juiy 19, 2001. 

3501 Civic Center Drive, Rm 236 
San Rafael, CA 94903 
(415) 499-6907 FAX (415) 507-4120 
www.co.rnarin.ea.us/ehs 

In this letter you proposed to make some changes to the existing residence floor plan that would 
allow the Coles to use their existing sewage disposal system. ' 

The proposed changes are as follows: 

• The two bedrooms on the second floor over the garage would be remodeled so that the fmal 
floor plan would result in one bedroom one bathroom with an opening that would lead to a 
storage room. 

• • The wood burning stove will be removed along with all the furniture. 

• 

• The existing study in the main residence on the second floor will be opened up and the door 
would be removed. The total existing square footage would be 2800 or less. 

On August ~we met at the Coles residence for a walk through along with Debbie Poiani of Code 
Enforcement. 

After discussing this meeting with Mr. Phil Smith, our office would approve your request with 
following conditions. 

1) The openings for the storage arid study rooms would need to comply with the architectural 
features addressed in the regulations. (Ar: arched door way leading into an entryway of activity 
area, etc.) 

2) The storage room on the second floor over the garage will need to a have deed recording that 
this room is not to be used habitable space or as a bedroom. 

We hope this answer your question regarding your request. If you have any further questions please 
contact your office. 

EXHIBIT NO. 10 

APPLICATION NO . 
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