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EXECUTIVE SUMMARY

The staff recommends that the Commission determine that no substantial issue exists with
respect to the grounds on which the appeal has been filed. The appellant fails to raise a
substantial issue as to the consistency of the approved project with the certified Local Coastal

. Program (LCP).
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The approved development consists of preliminary geotechnical exploratory work proposed by
the California Department of Transportation (Caltrans) in connection with the Devil’s Slide
Tunnel Highway 1 bypass. The approved project specifically involves investigative borings for
the north portal bridge, borings and trenchings along the proposed tunnel alignment and the north
and south portals, and borings within the proposed disposal site (Exhibit 2). The approved
project also involves the creation of new, and improvements to existing, paths and dirt roads to
provide vehicle access to boring sites. The purpose of the project is to evaluate and characterize
further the soil and geologic conditions along the alignment of the proposed tunnel project. The
Devil’s Slide Tunnel is the preferred Highway 1 bypass alternative recognized by the LCP and
approved by the San Mateo County voters as part of Measure T in November 1996."

The appeal, without citation to specific LCP policies or allegation of specific impacts from the
approved project, generally contends that the tunnel project as a whole will result in impacts to
wetlands and environmentally sensitive habitat on the project site (Exhibit 5). Although the
coastal development permit at issue relates to preliminary geotechnical exploratory work, and
not to the proposed tunnel itself, the appellant presumably intends by the appeal to assert that the
geotechnical work also results in similar impacts.

As finally approved by the County, all work proposed as part of the project, with the exception
of Drill Site CTB9, will take place outside environmentally sensitive habitat areas, wetlands and
associated buffer areas. With respect to Drill Site CTB9, which is located within the 100-foot
buffer zone for the North Pond, the County conditioned its permit approval to require the
removal of the boring from the buffer area, unless the applicant can provide written approval
from the California Department of Fish and Game consistent with the LCP that a 50-foot buffer
zone is adequate (Exhibit 3). Staff also notes that no alternative siting of Drill Site CTB9 is
feasible. The County also conditioned its approval, inter alia, to (1) minimize vegetation
removal, (2) implement an erosion and sediment control plan, and (3) require a revegetation
plan, invasive exotic species control plan and mitigation monitoring report. As conditioned, the
approved project avoids all impacts to wetlands and environmentally sensitive habitat areas
consistent with the requirements of the LCP.

Staff accordingly recommends that the Commission find that the appeal raises no substantial
issue concerning the conformity of the approved development with the San Mateo County LCP.

STAFF NOTES

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that no substantial issue is raised by the appeal. If the Commission
decides to hear arguments and vote on the substantial issue question, proponents and opponents
will have three minutes per side to address whether the appeal raises a substantial issue. It takes
a majority of Commissioners present to find that no substantial issue is raised. Unless it is
determined that there is no substantial issue, the Commission will continue with a full public
hearing on the merits of the project at the same or subsequent hearing. If the Commission were

! The Coastal Commission certified LCP amendment 1-96, amending the County’s LCP to reflect Measure T, on

January 9, 1997. The Commission separately made a federal consistency determination for the tunnel project on

October 10, 2000. The present appeal concerns the approval by the County of a coastal development permit for

preliminary geotechnical investigative work in connection with the tunnel project; the tunnel project itself, which .
will require a separate coastal development permit, is not presently before the Commission.
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to conduct a de novo hearing on the appeal, the applicable standard of review is whether the
development is in conformity with the certified LCP.

The only persons qualified to testify before the Commission on the substantial issue question are
the applicant, persons who made their views known before the local government (or their
representatives) and the local government. Testimony from other persons regarding substantial
issue must be submitted in writing.

1.0 STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE

Pursuant to Section 30603(b) of the Coastal Act and as discussed in the findings below, the staff
recommends that the Commission determine that no substantial issue exists with respect to the
grounds on which the appeals have been filed. The proper motion is:

Motion

I move that the Commission determine that Appeal No. A-2-SMC-00-034 raises
NO substantial issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act.

Staff Recommendation of Substantial Issue

Staff recommends a YES vote. Passage of this motion will result in a finding of No Substantial
Issue and adoption of the following resolution and findings. If the motion fails and the
Commission finds Substantial Issue, the Commission will hear the application de novo. The
motion may pass only by an affirmative vote of a majority of the Commissioners present.

Resolution to Find Substantial Issue

The Commission finds that Appeal No. A-2-SMC-02-013 presents no substantial issue with
respect to the grounds on which the appeal has been filed under Section 30603 of the Coastal Act
regarding consistency with the certified LCP and/or the public access and recreation policies of
the Coastal Act. ‘

2.0 FINDINGS AND DECLARATIONS

The Commission hereby finds and declares:

2.1 Local Government Action

On March 27, 2002, the San Mateo County Planning Commission approved a coastal
development permit for the Devil’s Slide Tunnel exploratory geotechnical work as proposed by
Caltrans. Oscar Braun appealed the Planning Commission’s approval the same day. On April
30, 2002, the San Mateo County Board of Supervisors, after public hearing, denied the appeal
and conditionally approved the permit (Exhibit 3).

2.2 Appeal Process

After certification of an LCP, Coastal Act Section 30603 provides for appeals to the Coastal
Commission of certain local government actions on coastal development permit (CDP)
applications. Section 30603 states that an action taken by a local government on a CDP
application may be appealed to the Commission for certain kinds of developments, including the
approval of developments located within certain geographic appeal areas, such as those located
between the sea and the first public road paralleling the sea, those within 100 feet of any
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wetland, estuary or stream, those within 300 feet of the mean high tide line or inland extent of
any beach or top of the seaward face of a coastal bluff, or those located in a sensitive coastal
resource area. Furthermore, developments approved by counties may be appealed if they are not
designated the “principal permitted use” under the certified zoning ordinance or zoning district
map. Finally, developments that constitute major public works or major energy facilities may be
appealed, whether such facilities are approved or denied by the local government.

This project is appealable to the California Coastal Commission because it is within 100 feet of a
wetland and stream and constitutes a major public works project.

2.3 Filing of Appeal

The Commission received a Notice of Final Local Decision for the County Board of Supervisors’
approval of the proposed development on May 2, 2002. In accordance with the Commission’s
regulations, the 10 working-day appeal period ran from May 3 through May 16, 2002 (14 CCR
section 13110). Appellant Oscar Braun submitted his timely appeal to the Commission office on
May 16, 2002 (Exhibits 4 and 5).

Pursuant to Section 30621 of the Coastal Act, the appeal hearing must be set within 49 days from
the date that an appeal is filed. The 49™ day from May 16, 2002 appeal filing date is July 5,
2002. Accordingly, the appeal is set for hearing on June 13, 2002, within the 49 day hearing
limitation. In accordance with the Commission’s regulations, on May 16, 2002 staff requested
all relevant documents and materials regarding the subject permit from the County to enable staff
to analyze the appeal and prepare a recommendation as to whether a substantial issue exists. The
regulations provide that a local government has five working days from receipt of such a request
from the Commission to provide the relevant documents and materials. The local government
record was received by Commission staff on May 23, 2002.

2.4 Appellant’s Contentions

The Commission received an appeal of the County of San Mateo’s decision to approve the
project from Oscar Braun. Appellant’s contentions as submitted to the Commission are attached
in full as Exhibit 5. Without reference to specific LCP policies or allegation of specific impacts,
the appeal generally contends that the tunnel project as a whole will result in impacts to wetlands
and environmentally sensitive habitat inconsistent with the LCP. For purposes of this staff
report, the following construes the appellant’s contentions to refer to the approved geotechnical
exploration work.

2.5 Project Location and Site Description

The test borings and access road improvements which are part of the approved project are
generally located along the alignment of the proposed Deyvil’s Slide Tunnel at San Pedro
Mountain, just west of Devil’s Slide, and at the proposed disposal site for excavated fill located
east of Highway 1 and just south of the South Portal (Exhibit 1).

The portion of San Pedro Mountain affected by the project consists of a series of prominent,
steeply sloping ridges, covered predominantly by Northern Coastal Scrub habitat, grassland and
isolated stands of Monterey cypress. The proposed disposal site is a natural bowl-shaped
depression east of Highway 1, also characterized predominantly by Northern Coastal Scrub
vegetation. San Pedro Mountain in the vicinity of the proposed borings is crisscrossed by
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several, existing fire and utility maintenance roads, an abandoned County road and various foot
trails. At the North Portal of the proposed tunnel, San Pedro Mountain slopes down into a deep
ravine on Shamrock Ranch, at the bottom of which an agricultural pond is located. The ravine is
part of the San Pedro Creek drainage, and a San Pedro Creek tributary and riparian corridor
connect with the agricultural pond. The South Portal of the proposed tunnel also slopes into a -
natural depression dominated by a riparian corridor and wetland area, which lie i in the path of the
proposed south tunnel entrance and would be filled as part of the tunnel project.”

The pond at the North Portal, which would eventually be spanned by the North Portal bridge as
part of the tunnel project, has been identified as habitat for the California red-legged frog
(CRLF). A Biological Assessment prepared by Caltrans in 1999 included protective measures
for the CRLF. The proposed protective measures were approved by the U.S. Fish and Wildlife
Service (USFWS) in a Biological Opinion dated December 18, 2000 concluding that the tunnel
bypass and proposed conservation measures were not likely to jeopardize the CRLF’s continued
existence or destroy or significantly impact critical CRLF habitat (Exhibit 6). One of these
conservation measures was removal of all CRLFs from the North Pond and their replacement in
a new pond desxgned and constructed in collaboration with USFWS. This measure has already
been implemented.’

2.6 Project Description

The approved development consists of preliminary, geotechnical exploratory work in connection
with Caltrans’ proposed Devil’s Slide Tunnel. The approved project involves multiple,
investigative borings and trenchings along the tunnel alignment and within the proposed disposal
site for excavated fill material. The project also involves the creation of new, and improvements
to existing, paths and dirt roads to provide vehicle access to boring sites (Exhibit 2). The
purpose of the project is to evaluate and characterize further the soil and geologic conditions
along the alignment of the proposed tunnel project as part of the final tunnel design process.

The approved project includes (1) borings at seven drilling sites on the proposed site of the North
Portal bridge, (2) fifteen drilling sites and six trenches along the tunnel alignment, and (3) ten
drilling sites in the proposed disposal area. To reach the drilling sites, Caltrans will regrade and
repair approximately 3,200 meters of existing road and construct three, new vehicle turn
around/staging areas. Caltrans will also construct approximately 600 meters of new, temporary,
3-meter wide, dirt access road with turning points to reach boring sites above and around the
North Portal. An additional, narrow footpath will be cleared by hand from Drill Site 01-19 along
Highway 1 to the existing pathway between Drill Sites 01-14 and 01-15 near the South Portal.

Drilling equipment will be brought to the drill sites along the new and improved access roads
primarily by truck- and trailer-mounted drill rigs. For Drill Sites 01-3, 01-14 and 01-15, drill
rigs on skids will be transported by helicopter.

% Adopted findings made by the Commission in certifying the Measure T LCP amendment in January 1997
recognized that the proposed tunnel alignment would result in the fill of wetlands, including the wetlands near the
South Portal, and a finding made pursuant to Coastal Act Section 30007.5 that given the importance of Highway |
for public access the tunnel project nevertheless on balance was most protective of coastal resources.

* The Commission approved the plan to relocate the CRLF as part of the October 2000 federal consistency
determination with respect to the tunnel project. The Commission separately determined at the October 2000
hearing that an appeal by Oscar Braun and Save Our Bay Foundation of the County’s coastal development permit
for the new CRLF pond on Shamrock Ranch {A-2-SMC-00-35, PLN 2000-00536) raised no substantial issue.
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The borings at the northern entrance to the tunnel for the North Portal Bridge are located in a

steep ravine near the North Pond, but outside environmentally sensitive CRLF habitat. Borings .
01-1, 01-2 and 01-19, originally located in the buffer zones of the wetlands and riparian corridor

near the South Portal, as well as Boring CTB 1-4, originally located in a riparian buffer zone

near the North Portal, have been either moved outside the buffer zone or eliminated from the

project. Temporary tank storage area TA-3 has also been moved outside the buffer zone of the

wetlands near the South Portal.

The County conditioned its permit approval of the project to require the removal of Drill Site
CTB9, which was proposed to be located within the 100-foot buffer zone for the North Pond,
from the buffer area, unless the applicant can provide written approval from the California
Department of Fish and Game consistent with the LCP that a 50-foot buffer zone is adequate
(Exhibit 3). The County further conditioned its approval to require Caltrans to (1) minimize
vegetation removal, (2) implement an erosion and sediment control plan, and (3) submit a
revegetation plan, invasive exotic species control plan and mitigation monitoring report.

No portion of the approved development, either roads, paths or drill sites, is located within either
environmentally sensitive habitat, wetlands, riparian corridors, habitats of rare and endangered
species or associated buffer areas as defined in the LCP. (As noted above, the County’s permit
approval is conditioned to require the removal of Drill Site CTB9 from within the 100-foot
buffer zone for the North Pond, unless the applicant can provide written approval from the
California Department of Fish and Game consistent with LCP requirements that a 50-foot buffer
zone is adequate.)

2.7 Substantial Issue Analysis
Section 30603(b)(1) of the Coastal Act states:

The grounds for an appeal pursuant to subdivision (a) shall be limited to an
allegation that the development does not conform to the standards set forth in the
certified local coastal program or the public access policies set forth in this
division.
The appeal generally contends that the project as approved by the County would cause impacts

to environmentally sensitive habitat and wetlands in a manner inconsistent with the policies of
the LCP protecting those resources.

Section 30625(b) of the Coastal Act states that the Commission shall hear an appeal unless it
determines

[w]ith respect to appeals to the commission after certification of a local coastal
program, that no substantial issue exists with respect to the grounds on which an
appeal has been filed pursuant to Section 30603.

The term “substantial issue” is not defined in the Coastal Act. The Commission’s regulations
simply indicate that the Commission will hear an appeal unless it “finds that the appeal raises no
significant question” (Cal. Code Regs., title 14, section 13115(b)). In previous decisions on
appeals, the Commission has been guided by the following factors:
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1. The degree of factual and legal support for the local government’s decision that the
development is consistent or inconsistent with the certified LCP and with the public
access policies of the Coastal Act;

2. The extent and scope of the development as approved or denied by the local government;

3. The significance of the coastal resources affected by the decision;

4. The precedential value of the local government’s decision for future interpretation of its
LCP; and

5. Whether the appeal raises only local issues, or those of regional or statewide significance.

Even where the Commission chooses not to hear an appeal, appellants nevertheless may obtain
judicial review of the local government’s coastal permit decision by filing petition for writ of
mandate pursuant to Code of Civil Procedure Section 1094.5.

In this case, for the reasons discussed below, the Commission determines that the development
approved by the County raises no substantial issue with regard to the appellants’ contentions.
The Commission’s findings of fact apply only to the approved development at issue in this
appeal and do not limit either the County or the Commission’s review of Caltrans’ permit
application for the proposed tunnel project itself.

2.7.1 Biological Resources

The Commission finds that the appellants’ contentions regarding alleged impacts to
environmentally sensitive habitat and wetlands raise no substantial issue of conformity of
the approved development with the certified LCP.

Contention

The appellant contends in general terms that the tunnel project will result in impacts to
environmentally sensitive habitat areas (ESHAs) and wetlands. The appellant does not cite or
allege inconsistencies with respect to specific LCP policies, nor does the appellant make
allegations of specific impacts from the geotechnical exploratory work or access improvements
which are part of the approved project.

Applicable LCP Policies
LCP 7.1 defines sensitive habitats to include

any area in which plant or animal life or their habitats are either rare or
especially valuable and any area which meets one of the following criteria: (1)
habitats containing or supporting “rare or endangered” species as defined by the
State Fish and Game Commission, (2) all perennial and intermittent streams and
their tributaries, . . . (6) lakes and ponds and adjacent shore habitat, . . .

LCP Policy 7.3 prohibits any land use or development which would have significant adverse
impact on sensitive habitat areas and requires that development in areas adjacent to sensitive
habitats be sited and designed to prevent impacts that could significantly degrade the sensitive
habitats.

LCP Policy 7.4 limits permissible uses in sensitive habitats to resource dependent uses, as
defined in the LCP.
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LCP Policy 7.7 defines “riparian corridors” by the “limit of riparian vegetation,” based on a
predominance of listed riparian plant species. .

LCP Policy 7.11 requires buffer zones (1) on both sides of riparian corridors of 50 feet for
perennial streams and 30 feet for intermittent streams from the “limit of riparian vegetation,” (2)
in riparian corridors where there is no riparian vegetation, of 50 feet from the predictable high
water point for perennial streams and 30 feet from the midpoint of intermittent streams, and (3)
of 100 feet from the high water point along lakes, ponds and other wet areas, except manmade
ponds and reservoirs used for agricultural purposes.

LCP Policy 7.14 defines wetland as an area where the water table is at, near, or above the land
surface long enough to bring about the formation of hydric soils or to support the growth of
plants which are normally found to grow in water or wet ground.

LCP Policy 7.18 generally establishes a 100-foot buffer for wetland areas from the outermost
line of wetland vegetation. This setback may be reduced to 50 feet where no alternative
development site or design is possible and adequacy of the alternative setback to protect wetland
resources is conclusively demonstrated by a professional biologist to the satisfaction of the
County and State Department of Fish and Game.

LCP Policy 7.32 designates habitats of rare and endangered species to include without limitation
those areas defined on the Sensitive Habitats Map for the Coastal Zone.

LCP Policy 7.33 limits permissible uses within habitats of rare and endangered species to certain
listed uses and, where critical habitat has been identified by the Federal Office of Endangered

- Species, to “those uses deemed compatible by the [USFWS] in accordance with the provisions of
the Endangered Species Act of 1973, as amended.”

Discussion

As noted above, there are several areas on the project site which meet the LCP definitions of
sensitive habitats, riparian corridors, wetlands, and/or habitats of rare and endangered species. In
particular, there is an agricultural pond and a San Pedro Creek tributary riparian corridor area at
the North Portal of the proposed tunnel. Near the South Portal of the proposed tunnel there is
also a riparian corridor and wetland area. The pond at the North Portal, which would eventually
be spanned by the North Portal bridge as part of the tunnel project, has been identified as
wetlands and the pond and the upland area around it as sensitive habitat for the CRLF.

Exhibit 2 shows the location of the approved project in relation to the limits of wetlands and
riparian corridors on the site, which were delimited by Caltrans based on field surveys. (As
noted above, Borings 01-1, 01-2 and 01-19, and temporary tank storage area TA-3, as well as
Boring CTB 1-4, have been either eliminated from the project or moved outside the wetlands and
riparian corridors buffer zones.) As part of the eventual tunnel project, Caltrans proposes to
build a bridge spanning the ravine from the current alignment of Highway 1 and the North Portal
of the tunnel. Pursuant to LCP Policy 7.18, the 100-foot wetland buffer may be reduced to 50
feet where: (1) no alternative development site or design is possible, and (2) adequacy of the
alternative setback to protect wetland resources is conclusively demonstrated by a professional
biologist to the satisfaction of the County and the State Department of Fish and Game. The
purpose of the approved geotechnical investigation is to allow Caltrans to complete the final
design and engineering for the tunnel project itself. The preliminary design for the tunnel
includes placement of a bridge support footing for the North Portal Bridge at the location of Drill
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Site CTB9. Caltrans engineers have indicated that it is necessary to take borings at Drill Site
CTB9 and that it is not feasible to relocated this drill site while still providing the data necessary
to determine the engineering criteria for the proposed bridge footing. As such, no alternative
development site or design is possible for Drill Site CTB9 as approved by the County.
Nevertheless, the County’s approval of Drill Site CTB9 in no way limits the discretion of the
County in its future consideration of a coastal development permit application for the tunnel (or
the Commission on appeal) to require an alternative location or design for the bridge footing if
feasible. The County’s permit approval, as conditioned, requires that no portion of the approved
development take place within 100 feet of the North Pond. Specifically, Condition 9 of the
County’s approval requires that no drilling shall occur at Drill Site CTB9, unless the applicant
can provide written approval from the California Department of Fish and Game consistent with
the LCP that a 50-foot buffer zone is adequate, consistent with Policy 7.18 of the certified LCP
(Exhibit 3). Per the County’s record, no alternative for Drill Site CTB9 exists because the
boring is exploratory work is the only feasible location to conduct the necessary testing.

As conditioned, no portion of the approved development, either access improvements or drill
sites, is located within either wetlands, riparian corridors, or required LCP buffer areas in
accordance with LCP policies 7.7, 7.11, 7.14 and 7.18. The approved project also avoids
significant disturbance of ESHAs and habitats of rare and endangered species in conformity with
LCP policies 7.1, 7.3, 7.32 and 7.33. As noted above, the North Pond and upland area around it
has been identified as sensitive habitat for the CRLF. The approved project avoids impacts to
adjacent ESHA, consistent with the protective measures approved by the USFWS in its
consideration of the tunnel bypass project in the December 18, 2000 Biological Opinion (Exhibit
6). The USFWS-approved protective measures include, in particular, the relocation of all CRLFs
from the North Pond to a new pond designed and constructed in collaboration with USFWS.

The construction of the new pond and relocation of the CRLF has now been implemented. Other
protective measures include protective frog fencing around both the North Pond and temporary
access roads. The USFWS has opined that the relocation of the frogs and implementation of
other protective measures will avoid all impacts to the CRLF from the proposed tunnel project.

The construction of the new pond and relocation of the CRLF were approved by the Commission
in two, separate actions in October 2000. The Commission approved the plan to relocate the
CRLF as part of the October 2000 federal consistency determination with respect to the tunnel
project and, in addition, separately determined that an appeal of the County’s coastal
development permit (Local permit PLN 2000-00536) for the new CRLF pond on Shamrock
Ranch (A-2-SMC-00-35) raised no substantial issue.

Because the approved project, as conditioned, will occur entirely outside of wetlands, riparian
corridors and required LCP buffer zones and will avoid significant disturbance to ESHAs and
rare and endangered species habitat consistent with USFWS approval, and because protective
measures including the relocation of CRLF from the North Pond have already been taken to
protect sensitive species on the project site, the approved project will not result in impacts to
biological resource areas inconsistent with the LCP.

2.7.2 Conclusion

The Commission finds that, for the reasons stated above, the approved project will not result in
impacts to biological resources inconsistent with the provisions of the certified LCP and
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therefore the appeal does not raise a substantial issue with respect to conformity of the approved
project with the certified LCP. .

EXHIBITS

Location Map

Project Plans

San Mateo County Notice of Final Decision, Findings and Approval Conditions
Commission Notification of Oscar Braun Appeal

Appeal by Oscar Braun, Half Moon Bay Coastside Foundation

USFWS December 18, 2000 Biological Opinion

APPENDICES
Appendix A: Referenced Policies of the San Mateo County Local Coastal Program
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- Please reply to: Mike Schaller
650/363-1849

RECEIVED

April 30, 2002

Oscar Braun MAY 0 7 2002
1589 Higgins Canyon Road |
Half Moon Bay, CA 94019 COAS%&F:?)m‘?‘SSION

Notice of Final Local Decision

Subject:  Appeal of File Number PLN 2001-00799
Location: Devil’s Slide, Near Pacifica
APN(s): 023-731-020; 023-741-010, -020; 036-380-060, -070, -080, -120

Dear Mr. Braun:

On April 30, 2002, the San Mateo County Board of Supervisors considered your

request of an appeal of the Planning Commission’s decision to approve a Coastal
Development Permit to authorize exploratory geotechnical work for the proposed
Devil’s Slide Tunnel.

Based on the information provided by staff and evidence presented at the hearing, the
Board of Supervisors denied the appeal and upheld the decision of the Planning
Commission by making the findings and adopting the conditions of approval as
attached.

This item is appealable to the California Coastal Commission. The Coastal
Commission will begin its appeal period upon receipt of the Notice of Final Local
Decision. For questions or concerns regarding the Coastal Commission’s appeal
period and its process, please call 415/904-5260.

Sincerely, EXHIBIT NO. 3
, 4 , APPLICATION NO.
/{ ? /C/é (.(/é_ A—2—SMC—ON2EI(())13
Kan Dee Rud ‘ CALTRANS

Planning Commission Secretary
bosdec0430m.devilsld.fc.doc (Page 1 of 3)
Attachment ,
cc:  Supervisor Richard Gordon Bill Cameron, Building Inspection Section
Marcia Raines, Director of Planning Director, City of Pacifica
Environmental Services California Coastal Commission
Marie Shanks, Agenda Coordinator ~ Skip Sowko, CalTrans
Pete Bentley, Public Works Dana Denmen
Jim Eggemeyer, Planning and Lennie Roberts
Building Division John Plock

Other Interested Parties

PLANNING AND BUILDING

455 County Center, 2™ Floor * Redwood City, CA 94063 * Phone (650) 363-4161 « FAX (650) 363-4849



Attachment A

COUNTY OF SAN MATEO
ENVIRONMENTAL SERVICES AGENCY

FINDINGS AND CONDITIONS OF APPROVAL

Permit or Project File Number: PLN 2001-00799 Hearing Date: April 30, 2002
Prepared By: Michael Schaller Adopted By: Board of Supervisors
FINDINGS

Regarding the Environmental Review:

1. That the Board, acting as a responsible agency, has reviewed and considered the
Categorical Exemption, prepared by CalTrans as Lead Agency.

Regarding the Coastal Develogmer;t Permit:

2. That the project, as described in the application and accompanying materials required by
Zoning Regulations Section 6328.7 and as conditioned in accordance with Section
6328.14, conforms with the plans, policies, requirements and standards of the San Mateo
County LCP.

3. That the project conforms to the specific findings required by policies of the San Mateo
County LCP.

CONDITIONS OF APPROVAL

Planning Division

1. This approval applies only to the proposal, documents and plans described in this report
and submitted to and approved by the Board of Supervisors. Minor revisions or
modifications to the project may be made subject to the review and approval of the
Planning Director.

2. This permit shall be valid for one year. Any extension of this permit shall require
submittal of an application for permit extension and payment of applicable permit
extension fees.

3. The applicant shall minimize the removal of vegetation. The applicant is allowed to
remove or trim only that vegetation which is necessary to conduct the geotechnical
investigation program.




The applicant shall implement the erosion and sediment control plan as proposed. All
disturbed areas which are not a part of future projects shall be restored to the satisfaction of
the Planning Administrator.

Prior to the beginning of any work associated with this permit, the applicant shall submit a
revegetation plan for review and approval by the Planning Division. The revegetation plan
shall consist of native plant species endemic to the project area. The plan shall outline
species to be used, their percentage at each location, and the source of the plant material.
Success criteria for each location shall be established and shall be based upon percent

survival and coverage.

Prior to the beginning of any work associated with this permit, the applicant shall take
photographs of all areas to be disturbed by this project. Additionally, photos will be taken
of each boring or trenching area at the time of completion of work, and then at subsequent
1-, 3-, and 5-year intervals. These photos shall be submitted to the Planning Division for
inclusion in the project file. Said photos shall be used to gauge the effectiveness of
restoration efforts.

Prior to the beginning of any work associated with this permit, the applicant shall submit
an invasive exotic species control plan for review and approval by the Planning Division.
Said plan shall describe how exotic species will be controlled and establish success criteria
to be measured at 1-, 3-, and 5-year intervals.

At the completion of this project, the applicant shall submit a mitigation monitoring report,
outlining in detail, what measures were taken to restore each disturbed area. The applicant
shall submit monitoring report updates at 1-, 3-, and 5-year intervals.

No drilling shall occur at proposed Bridge Boring Site 9, unless the applicant can provide a
written confirmation from the State Department of Fish and Game stating their approval of
a 50 feet buffer zone for this pond

bosdec0430m.devilsld.fec.doc




ATE OF CALIFORNIA _—THE RESOURCES AGENCY

GRAY DAVIS, Govemor {

ALIFORNIA COASTAL COMMISSION

JORTH CENTRAL COAST DISTRICT OFFICE
- FREMONT, SUITE 2000
‘N FRANCISCO, CA 941052219

18) 904-5260

COMMISSION NOTIFICATION OF APPEAL

DATE: May 16, 2002

TO:  Mike Schaller, Project Planner EXHIBIT NO. 4
County of San Mateo, Building & Planning ~ APPLICATION NO.
455 County Center ~2-SMC-02—

Redwood City, CA 94063
FROM: Peter T. Imhof, Coastal Planner ‘QZu

RE: Commission Appeal No. A-2-SMC-02-013

CALTRANS

Please be advised that the coastal development permit decision described below has been
appealed to the California Coastal Commission pursuant to Public Resources Code Section
30602 or 30625. Therefore, the decision has been stayed pending Commission action on the
appeal pursuant to Public Resources Code Section 30623.

Local Permit #; PLN2001-00799

Applicaht(s): Deﬁartment Of Transportation, District 4

Description: To authorize exploratory geotechnical work for the proposed Devil's ‘
Slide Tunnel. .

Location: Route 1 (from Half Moon Bay Airport to Linda Mar Boulevard),

Pacifica (San Mateo County) (APN(s) 023-731-020, 023-741-010, 023-
741-020, 036-380-060, 036-380-070, 036-380-080, 036-380-120)

Local Decision:  Approved w/ Conditions
Appellant(s): Half Moon Bay Coastside Foundation, Attn: Oscar Braun
Date Appeal Filed: 5/16/2002

The Commission appeal number assigned to this appeal is A-2-SMC-02-013. The
Commission hearing date has not yet been established for this appeal. Within 5 working days
of receipt of this Commission Notification of Appeal, copies of all relevant documents and
materials used in the County of San Mateo’s consideration of this coastal development permit
must be delivered to the North Central Coast District office of the Coastal Commission
(California Administrative Code Section 13112). Please include copies of plans, relevant
photographs, staff reports and related documents, findings (if not already forwarded), all
correspondence, and a list, with addresses, of all who provided verbal testimony.

A Commission staff report and notice of the hearing will be forwarded to you prior to the
hearing. If you have any questions, please contact Peter T. Imhof at the North Central Coast
District office. .

@ CALIFORNIA COASTAL COMMISSION
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To: California Coastal Commission

From: Oscar Braun, Executive Director, 1589 Higgins Canyon Rd, Half Moon Bay, CA 94019, .
Telephone: 650-726-3307 Email: oscarbZ2pacbell.net Fax: 650-726-2799

Subject: Appeal of San Mateo County CDP File Number PLN 2001-00759

Location: Devil’s Slide Improvement Project, Route 1 from Hwy 1 from Half Moon Bay Airport to Linda

Mar Boulevard in Pacifica, San Mateo County, California

EXHIBIT NO. 5

. - . APPLICATION NO.

Section IT _Decision Being Appealed A-2-SMC-02-013
. CALTRANS

1. Name of local government. San Mateo County .

(Page 1 of 18)

2. Brief description of development being appealed. “In 1996, the applicant, CalTrans,
prepared a geotechnical investigation of the proposed tunnel alignment to determine the

Seasibility of such a project. The tunnel has since become the applicant’s preferred
alternative to address the Devils Slide problem___The applicant is now proposing

additional boring and trenching to further evaluate and characterize soils and geologic

. conditions at the north and south tunnel portals, along the tunnel alignment, aind at the
proposed disposal area. Improvements to existing paths, trails, and dirt roads, and the

creation of additional paths and trails, are proposed to provide vehicular and foot access
to the boring and trenching sites. All areas disturbed by the proposed project will be
restored upon the completion of the geotechnical work. The overall project censists of
three distinct parts: investigative borings for the north portal bridge, borings and
trenchings along the proposed tunnel alignment and borings with the proposed disposal s

area.” Quotation from SMC document dated April 10, 2002 County File # PLN-2001-
00799 (CalTrans)

3. Development location: Devil’s Slide Improvement Project, Shamrock Ranch near
Pacifica.

4. Description of decision being appealed. See Attachment A Dated April 30, 200i2

5. Decision being appealed was made by: San Mateo County Board of Supervisor%
6. Date of local government decision: _April 30, 2002
7. Local government file number: Appeal of File Number PLN 2001-00799

. SECTION IIl. Identification of Other Interested Persons

SAVEOURBAY.ORG 1589 HIGGINS CANYON RI) HALF AIOGON BAY, CA 94019 P 680-599-1954 FAX 650-725-2799
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Name and address of permit applicant:
Caltrans, Department of Transportation, District 4, 111 Grand Ave, Oakland CA. 94623

Names and addresses of those that testified at the county hearing:

Oscar Braun, Executive Director, 1589 Higgins Canyon Road, Half Moon Bay, CA. 94019
John Plock, (RCE 26066) P.Q. Box 2136, El Granada, CA 94018
Victor H. Abadie III, (Consulting Geologist) P.O. Box 81, Montara CA. 94037-00¢1

SECTION IV. Reasons Supporting This Appeal
All reasons supporting this appeai are quotations found in the California Coastal Commissions

Adopted Finding for the San Mateo County LCP Amendment No. 1-96 (Devil’s Slide
Tunnel Initiative) and the CCC Consistency Certification (CC-94-00). These documents

consolidates all of the findings into onc document and provides a complete reco-d of the
resolution and ﬁndmg that the Commission amml!y .adopted at ifs Janua arv 9, 1997
hearm« All Commlssmn Adopted Findings guotations are precented hzre : e “Iralics”.

Federal Highway Admninistration (FHWA) procedures rveguire Commission concurrence in a .
consistency certification prior to finalization of an Environmental Impact Statement (EIS) and '
issuance of a record of decision (ROD) Accordingly, Caltrans has now submitted to the
Commission for its review a consistency certification for the Devil’s Slide tunnel project. Yet
another (third) Commission review may alse occur because, once the environmental documents

¢ finalized Caltrans wiII a to San M Co or a tal lopment permit (CDP
and har rmit_ would alable to the Commi. j f ISIOric _COntrov
rrou Devil’s Slide i ars xkel -94-00 CalTrans e 2

All constructmn activities regarding the 1986 Devil’s Slide Route 1 Improvement Project
require a CDP issued by San Mateo County and are appealable to the Coastal Com mission.

In these situations, the Commission performs its federal consistency review in a “iphased’
manner. The “phase” of the Commission’s review that is before it at the present time is for a
limited purpose of assuring that the fundamental concept, goals and objectives of the project are
consistent with the applicable California Coastal Management Progmm (CCMP) Coastal Act

policies. (The standard of review for the subse, ent wi licies o
the San Mateo C P il review thz’s lime is recluded b the act that final
desi ineering._and final mitieation measures a nitori lans have not been full
developed although they h been_substantially m ull loped than when _the
Commission reviewed the re 'P_amendment. (CC-94-00. CalTrans page 2) “Timing

and Capacity of Later Phases 2.54 c¢._Require that roadway improvement be_consistent with
policies of the Local Coastal Plan particularly the Sensitive Habitat and Agriculture
Components.” (SMC LCP #1-96 Page 4) The San Mateo County Local Coastal Program
requires that the preferred alternative be the most protective and least environsnentally
damaging alternative. The “No Project” alternative (aka repair/dewatering of the current
Devil’s Slide Route 1 alignment) is the least environmentally damaging feasible alternative

SAVEOURBAY.ORG 1589 HIGGINS CANYON RI. HALF MOON BAY, CA 94019 PH (50-899-1954 FAX 650-726-2799
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and therefore is the ONLY alternative “Consistent” with the CCC certified Measure-T

Amendment 1-96 of the Local Coastal Program for the San Mateo County Devil’s Slide
Route 1 Improvement Project.

Wetland and ESHA Impacts

' The Commission acknowledged that the tunnel raised concern over potential adverse effects on

wetlands envircnmentally sensitive habitar, including: (1) direct displacement of wetlands; (2)
potential elimination or degradation of habitat of endangered species habitat; and (3)
sedimentation into environmentally sensitive wetland habitat. The Commission determ:ined that

 while a_tunnel could be found environmentally preferable to the far more enviroumentally

damaging Devil's Slide bypass through McNee Ranch State Park, design details, alternatives,

and mitigation measures would need to be refined_agnd the ultimate runnel design and llignment

would need 1o constitute the least environmentally damaging feasible alternative. (C'C-94-00,
CalTrans page 2 &3} The San Mateo County Local Coastal Program requires that the

preferred alternative be the most protective and least environmentally damaging
alternative, The “No Project” alternative (aka repair/dewatering of the current Devil’s
Slide Route 1 alignment) is the least environmentally damaging feasible alternative and
therefore is the ONLY alternative “Consistent” with the CCC certified Measure-T
Amendment 1-96 of the Local Coastal Program for the San Mateo County Devil’s Slide
Route 1 Improvement Project.

“Based on a review of this information,(Woodvward-Clyde feasibility study) construcion of a
tunnel pursuant 1o the proposed LCP amendment would vesult in the following threekinds of
environmentally sensitive wetland fill impacts, including (1) the divect displacement of wetland,
(2) the elimination or degradation of habitat of the endangered species habitat, and (3) the
sedimentation of sensitive wetland habitat.” (SMC LCP 1-96 paragraph #2 page 16) Balanced
against these beneficial aspects of the project is the competing fact that the project also will fill
wetlands and environmentally sensitive habitat for a use that is not allowed by either Sections
30233 and 30240 of the Coast Act. (CC-94-00 page 3 Callrans) The CalTrans
Tunnels/Bridges/Fill/Mitigation Preferred Alternative design are inconsistent with Section
30230, 30321, 30233, and 30240 of the Coastal Act and would result in “climination or
degradation of the habitat of the endangered species red-legged frogs in the north pond
arca under the Tunnels/Bridges ESHA. The San Mateo County Local Coastal Program
requires that the preferred alternative be the most protective and least environmentally
damaging alternative. The “No Project” alternative (aka repair/dewatering cf the current
Devil’s Slide Route 1 2Bowment) is the “least environmentally damaging feasible
alternative” and therefore s the QNLY alterpative “Concictent” with the CCC rertified
Measure-T Amerdment 1-96 of the Local Coastal Progrom for the San Mateo County
Devil’s Slide Route 1 Improvement Project. ‘

SAVEOURBAY.ORG 1589 HIGGINS CANYON RD. HALF MOON BAY, CA 94019 PU 650-599-195d FANX 650.726-2709
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Palicy 7.34 states, among other things, that “any_development must not_impact the functional
capacity of the habitat”. and recommend mitigation if development is ngmzttgd within or
adjacent to zdent:égd habitats of rare and endangered species. “Policy 7.35 states that the

County must require preservation of all habitat of rare and endangered species...” Thus, an
applicant for the tunnel project woulé need to demonstrate how the particular design chosen for

 any necessary fill for the tunnel project will e the _habitat of the red-legged frog is not
compromised. ”( Adopted Findings SMC LCP ]-96 page 23) CalTrans has not demonstrated

that their preferred alternative Tunnels/Bridges/Fill/Mitigation design will not ncgatwely
impact the functional and biological capacity of the environmentally sensitive habitat area
(ESHA) or ensure the habitat of the red-legged frog is not compromised. The Sén Mateo
County Local Coastal Program requires that the preferred alternative be the most
protective and least environmentally damaging alternative. The “No Project” alternative
(aka repair/dewatering of the current Devil’s Slide Route 1 alignment) is the “least
environmenta damagi alternative” and therefore is the ONLY alternative
“Consistent” with the CCC certified Measure-T Amendnmient 1-96 of the Local Coastal
Program for the San Mateo County Devil’s Slide Route 1 Improvement Project

2 Elimination or Degradation of Endangered Species Habitat

“Construction of the tunnel project could adversely affect the habitat of the red-legged frog
(Rana aurora draytonii), an endangered species that lives in or near riparian coryidors or
Jreshwater ponds and marshes. A survey of red-legged frog habitat is the Devil’s Slide area was
conducted by Caltrans in 1996 as part of the environmental studies conducted for the previously
proposed Martini Creek Bypass. The resulting report, dated April 7, 1996, and prepared by

Biologist Dr. Samuel McGinnis, is entitled: The Status of the San Francisco Garter Snake and

California_Red-Legged Frog Within or Adiacent to the Proposed Right of Way of the Route [
Devils Slide Bypass. The report identifies red-legged frog habitat existing at three location in
the vicinity, including the two ponds at Shamrock Ranch to the north with the proposed
alignment of the proposed North Portal approach road as well as small pools in the Green
Valley dranage, which would be unaffected by the preferred tunnel alternative. These siles were
also identified as having the potential 10 support a second endangered species, the San
Francisco garter snake (Thamnophiss sirtalis tetrataenia), because the red-legged frog is the
primary prey of the snake. No San Francisco garter snakes have yet been identified at these

locations, however.”.{ SMC LCP 1-96(page 17)

S.'

“Construction of the North Portal approach road could fill portions of the two red-legged Jrog

ponds in that location. _Even constructing a bridge that 4; pot directly fill the ponds would

adversel ¢t the red-legee m by shadin rtio during most o the day,

Thereby reducing the baking opportunities for frogs and msszklx lowering the spring and

temperatures. The I, could in turn affect the development e 0 and larvae, An
or combinati the above possible events could result in the “reduction or negation of the

red-legged frog population at the site.” Furthermore construction and grading activities for the

SAVEOURBAY.ORG 1589 HIGGINS CANYON RD. HALF MOON BAY, CA 94619 P 650-599-1954 FAX 650-726-2799
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bridee could either permanently block or destroy the spring sites that serve as the water source
of the po cause_siltation_in the ponds._and temporarily disrupt adjacent upland foraging/

retreat area for the frogs..” ( SMC LCP 1-96 page 18) CaiTrans has not demonstrated that
their preferred alternative Tunnels/Bridges/Fill/Mitigation design will not negatively

impact the functional and biological capacity of the environmentally sensitive habitat area
(ESHA) or ensure the habitat of the red-legged frog is not compromised. CalTrans
Tunnels/Bridges/FillMitigation Preferred Alternative design with it’s geotechnical borings
and trenching comstruction activities are ipconsistent with Section 30230, 30321, 30233,
and 30240 of the Coastal Act and would result in “climination or degradation of the habitat
of the endangered species red-legged frogs in the north pond area under their Tunnels/
Bridges/FilUMitigation preject. The San Mateo County Local Coastal Program requires
that the preferred alternative be the most protective and least environmentally damaging
alternative. The “No Project” alternative (aka repair/dewatering of the current Devil’s
Slide Route 1 alignment) is the “least environmentally damaging feasible alternative” and
therefore is the ONLY alternative “Consistent” with the CCC certified Measure-T
Amendment 1-96 of the Local Coastal Program for the San Mateo County Dewl’s Slide
Route 1 Improvement Project.

Tunnels/Bridges/Fill/Mitigation Within A Environmentally Sensitive Habitat Area (ESHA)

Balanced agairst thesz beneficial aspzcis of the project is the competing fact that the project
also will fll weilands and environmentally sensitive habitet for o nse that is_not_cllowed by
either. Sections 30233 cnd 30240 of the Coastl Act._However, the impacts of this fill can be
mitigated by a wetland replacement and environmentaily sensitive habitat restoration program
that will be required through the coastal development permit that must be obiained for the
project, pursuant to the wetland fill and habitat protection policies of the certified San Mateo

County LCP._The Commission also notes that the placement of the fill and the encroachment into

environmentally habitat is_the least environmentally damaging feasible alternative, (CC-94-
00.CaiTrans page 4) The Coastal Act and the San Mateo County Local Coastal Program

requires CalTrans to explore the “No Project alternative as most protective and Jeast
environmentally damaging. The “No Project” alternative covld mean taking no action, or
possible intensifying efforts to dewater the landslide at Devil’s Slide.  As the highly
respected Coastside Consulting Geologist Victor H. Abadie III stated in his enclosed April
27, 2002 letter to the San Mateo Board of Supervisors: “Dewatering the landslide and
repairing the existing roadway vioclates no law, create ro impact on the wetlapds or ESHA,
and are is explicitly anthorized under the Sam IMatea Covrty Mensure-T Local Ceastal
Program. Lastly, 2 g*:&tez-bn nol gtudy of the landelida ywill viakete po wetland laws, because
there are no wetlands on the landslide itself”

Act, that on ba!ance it is more protectzve of coggtal resources to resglve this Qnﬂxct by
approving the project and allowing the proposed wetland fill and encroackment into

SAVEOURBAY.ORG 1589 HHIGGINS CANYON RD. HALF MOON BAY, CA %4019 PH 650-399-1984 FAX 651-726-279%
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environmentally sensitive habitat, Based on Caltrans incorroration into the project desien of 1)
a number of features intended to avoid wetland impacts. including ali, gf_'zment refinements and the

brideing rather illing of the mor nvxronmental .s‘ ] at the nartﬁ p_grta,

Site_mitigation as described on pages 14-18), restoring tra gl crossings, water guality measures,
and re-vegetation of disturbed slopes), the Commission again concludes that, while inconsistent

with _the allowable use test of Section 30233(a the Coastal Act, the turmel is consistent wit,

the Coastal Act based on the conflict resolution section (Section 30007.5) of the Coastal

Act (CC-94-00 Callrans) The Commission is citing the findings adopted in 1997 in the
CCC Staff Report, San Mateo County LCP No. 1-86 (1997), CCC Staff Report No. 1-96, pp
24 (1997), CCC Staff Report No.1-96, pp.28-29 (1997). Those citing were found
inconsistent by the California Court of Appeals in 1999,

The Court’s Belsa Chica Land Trust ruling clearly found against the Commission use of
30007.5 as “inconsistent with the Coastal Act” in the resolving of conflicts among
competing Coastal Act policies under Section 30240 . “The reasoning Commission employed
is seductive but, in the end umpersuasive. The interpretation was not contemporarizous with
enactment of section 30240 or the result of any considered official interpretative effort and it did
not carry any other of the indicia of reliability which normally requires deference to an
administrative interpretation. Secondly, the language of section 30240 does not permit a process
by which the habitat values of an ESHA can be isolated and then recreated in another location.
Rather, a literal reading of the statue protects the area of an ESHA from uses which threaten the
habitat values which exist in the ESHA. Importantly, while the obvious goal of section 30240 is
to protect habitat values, the express terms of the statute do not provide that protection by
treating those values as intangibles which can be moved from place to place to suit the needs of
development. Rather , the terms of the statute protect habitat values by placing strict limits on
the uses which may occur in an ESHA and by carefully controlling the manner uses in the area
around the ESHA are developed. The Commission has decided that an area is an ESFA, section
30240 does not itself provide Commission power 1o alter its strict limitations. There is simple no
reference in section 30240 which can be interpreted as diminished the level of protection an
ESHA receives based on its viability. Rather, under the statutory scheme, ESHA's whether they
are pristine and growmg or fouled arzd threatened recezve ungform freatment and pratectzon In

il

encourage _under other licable portions of the Coastal Act. the power to balance
comgrgmise conflicting interest cannot be found in section 30240.”  CalTrans has not
demonstrated that their preferred alternative Tunnels/Bridges/Fill/Mitigation design will
not negatively impact the functional and biological capacity of the emvironmentally
sensitive habitat area (ESHA) or ensure the habitat of the red-legged frog is not
compromised. CalTrans Tunnels/Bridges/Fill/Mitigation Preferred Alternative design with
it’s geotechnical borings and trenching construction activities are inconsistent with Section
30230, 30321, 30233, and 30240 of the Coastal Act and would result in “climination or
degradation of ¢ abitat of the endangered species red-legged in the riorth pond .

area under their Tunnels/ Bridges/Fill/Mitigation project. The San Mateo County Local

SAVEOURBAY.ORG 1589 HIGGINS CANYOM RD. HIALF MOON BAY, CA 94019 PII 650-599-1954 FAX 650-726-2799
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Coastal Program requires that the preferred alternative be the most protective and least
environmentally damaging alternative. The “No Project” alternative (aka
repair/dewatering of the current Devil’s Slide Route 1 alignment) is the “Jeast
environmentally damaging feasible alternative” and therefore is the ONLY alternative
“Consistent” with the CCC certified Measure-T Amendment 1-96 of the Local Coastal
Program for the San Mateo County Devil’s Slide Route 1 Improvement Project.

CalTrans has violated Section 30240 of the Coastal Act as well as the terms of an off-site
mitigation breeding pond scheme meant to negate impacts caused by the
Tunnel/Bridges/Fill/Mitigation project filling and bridges shading that would adversely
affect resident federally listed threatened species by “eliminatiop or degradation of the
habitat of the endangered species red-legged frogs in the ponds area under the purposed
Tunnels/ Bridges on Shamrock Ranch. CalTrans off-site mitigation scheme was jointly
developed and implemented in consultation with the Sierra Club/San Mateo County
Tunnel Task Force, County of San Mateo Planning Commissions, and U.S. Fish and
. Wildlife Service for the sole purpose of providing off-site mitigation for the red-legged

frogs residing in the north and south ponds on Shamrock Ranch. The terms of the off-site
mitigation pond cobstruction was memorialized in the U.S. Fish and Wildlife Service
authorization letter dated September 26,2000 to CalTrans. (Attachment Tu 12a) The
Services letter does not authorize off-site mitigation for the Tunnels/Bridges/Fill/Mitigation
project or authorize an incidental “take”, a Section 9 violation of the Endangered Species
Act. CalTrans has demonstrated that their filling and mitigation schemes placed the listed
species in jespardy and in fact facilitated an unavthorized incidental “take” reported im
November 2000 by the Half Moon Bay Coastside Watershed Pesse velunteer frog expert
Dave Cohn. CalTrans Tunncls/Bridges/Fill/Mitigation Preferred Alternative -design with
it’s “geotechnical borings and frenching constrnction activities” are inconsisteat with
Section 30230, 30321, 30233, and 30240 of the Coastal Act and has resulted in “climination

or degradation of the habitat of the endangered species red-legged frogs in the north pond
area under their Tunnels”.

On_August 23, 2000, Lenny Robers, renown lobbyist/professional land use plannping
consultant and leading proponent of the Devil’s Slide Tunnels/Bridges/Filling/Mitigation
alternative, addressed the San Mateo County Planning Commission in support of Caltrans’
frog pond “Tunnels/Bridges Mitigation” project. Below is the entire transcript of Ms.
Roberts comments.

“Good Morning Mr. Chairman, I'm Lenny Roberts speaking for the Committee for Green
Foothills, and we support this project. Aaag, it would be nice to have had something in the staff
report to the facr this is being dove in conjunction with the U.S. Fish & Wildlife Szrvice and
because this has been a long regotiated process ith the ColTrons engineers and the U.S.
Wildlife Service. How they've been in consultation with the frog and other issues, “this is -
mitigation for the Tunnel” and so I think it would be helpful if we pur that somewhere because it
is part of a very broad extensive process that has gone through with the tunnel construction. So,
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S0 this is one of the issues that occurs with the endanger species is that _'f_;gou a;g_g_a_irg_@_tg__k_g

the endangered species or effect their habitat and you re going to do_“mitigation”

avoid_the impact aca which the Tunnel project has dore 1o the grea.test degree possible by

building a bridge over this valley. Originally this valley was going to be filled to go across, so

that would have impacted the frog pond habitat, so they’re bridging instead and they'rz creating

this new frog habitat and one of the issues always is ...will that work? And by doing this ahead of

time, oh the project it. will be, I think ,sufficient assurance that the project will

be a successful “mitigation”! We hope so...a perhaps one thing you might want fo put in here is

the additional cordition that there will be monitoring of project as it goes through the

construction and afterwards to make sure that the re-vegetation is successful and that the habitat

is successfully established. I think that would be a good conditional condition to put in there. So

we are very supportive of this and we appreciate the County expediting this and I know

everybody is trying to expedite this project, in spite of evervbody’s attempts it has taken a lot

longer than everybody thought . Aaa so those are my comments and yeah I believe that the way

they capture the frogs is at night with flash lights , a tirz honored technique (laughter) or the .

tadpoles in the spring timez. But to successfully get the adlis you have ro do thar I believe.
© Thank you . The TraniPs §8As Tnvnels/Brideng Freeway beoding Inbhyiet Lenny Reberts

neglected to teli the Sun Matee County Planning Cernmiseion thet O Site Mitisstion had

‘been declared “inconsistenmt” with the Local Coastal Pregram and the Coasial Act: The

California Court of Appeal ruled in March 1999. ;

On_April 16, 1999, the Court of Appeal of California, Fourth Appellate District, Division
One filed their Bolsa Chica Land Trust vs. The Superior Court of San Diego County
ruling that stated: “The Coastal Act does not permit destruction of an environmentally sensitive
habitat area (ESHA) simply because the destruction is mitigated offsite. At the very least, there
must be some showing the destruction is needed to serve some other environmental or economic
interest recognized by the act.” The Court of Appeal further ruled: “Section 30240 Under the
Coastal Act, Commission is required to protect the coastal zone's delicately balanced ecosystem.
In short, while compromise and balancing in light of existing conditions is appropriate and
indeed encouraged under other applicable portions of the Coastal Act, the power. to balance and
compromise (Section 30007.5) cannot be found in sectinn 30240.”

By letter dated May 11, 1999, Paul Koenig, Directcr of Envirormental %rvmes for the
County of San Mateo, notified CalTrans “The FEIS/EIR on pages 74 and 75 describe the

impacts of the proposed tunnel on wetland and riparian habitats. We want to bring to your

attention the potential conflicts between this discussion and the Coastal Act and Local Coastal

Program. The tunnel will fill approximately 5,500 square feet of wetlands and 9,700 feet of
riparign_habitat, “site_mitigation of such an impact is not ently_allowed under the

Coastal Act or Local Coastal Program. As a result, we cannot at this time find that the proposed
tunnel design complies with the Local Coastal Program.”

By Letter on _May 12, 1999, Jack Liebster, Coastal Planner for Califormia Coastal .

Commission, advised Caltrans of the Commission staff’s principal cencerns. Of particular
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note is his discussion of the impact of the tunnel project on the wetlands and his conclusion
that “ the Counzy, and the Commission, if the project is appealed, will have to assess the
appropriateness of any_fill proposed in wetlands as defined under the LCP usi etland
policies.” He further states: “It is not clear that the proposed use of wetland areas as a site for

which the LCP indicates fill can be allowed. In addition, the LCP wetlands policies reguire an
examination of alternatives to projects which impacts wetland fill.

On November 24. 2000, the Half Moon Bay Coastside Watershed Posse conducted a native
species field survey at the location of the CalTrans Tunnels/Bridges mitigation construction site ,

Devil’s Slide Highway 1 Project site, Pacifica, San Mateo County, California. After the three

hour native species field survey was concluded, (attached please find survey form for dates
7/27/000 & 11/24/000) it was found by the C.W.Posse staff that the Tunnels/Bridges mitigation
project activities conducted by Caltrans, their agents or others has resulted in a *“take” of
federally listed Rana Avrora Draytonii, .. aka California Red-Legged Frog. Take is defined by
the Endangered Species Act as “ to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture,
or collect any listed wildlife species. ‘‘Harm in this_definition includes significani habitat
modification or degradation where it actually kills or injures wildlife, by significantly impairing
essential behavioral patterns, including breeding, feeding, or sheltering.” (50 CFR & 17.3)The

Foundation’s Executive Director reported the take to Sheila Larson of the U.S. Fish &
Wildlife Service on Friday the 24 of November by telephone. On Monday November 27",
by telephone, Oscar Braun filed the notice of violation with U.S. Fish & Wildlife Service
Agent Scott Pierson and provided him via fax the field survey forms ard mitigatior project
site location map. The Foundatien also inform Agent Pierson that they have photus of the
ESHA starting 7/27/2000 up te and including 11/24/2000. On the 24®, the Foundation also
notified the Czlifornia Department of Fish & Game and San Mateo County Environmental

Services Agency.
CONCLUSION:

CalTrans mitigation scheme has demonstrated that their preferred alternative design for
Tunnels/Bridges/FilUMitigation project will negatively impacted the functioial and
biological capacity of the environmentally sensitive habitat (ESHA) and will cause the
elimination or degradation of the habitat of the endangered species red-legged frogs in the
ponds areca under the Tunnels/ Bridges on Shamrock Ranch. The environmental sensitive
habitat of the red-legged frog has been negatively compromised resulting in an
unauthorized incidental “take” by CalTrans while attempting to implement their “ ESHA
mitigation scheme” for the Devil’s Slide Tunncls/Bridges/Fil/Mitigation Project
Alternative. CalTrans has demonstrated that their fill and ESHA mitigation schemes
places the Shamreck Ranch frog ponds and wetlands located listed endangered species in
“jeopardy™.

The Coastal Act and the San Mateo County Local Coastal Program requires Cal¥Trans to
explore the “Ne Project alternative as most protective ard least envirenmentally danaging.
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The “Ne Project” alternative could mean taking no action, or possible intensifying efforts
to dewater the landskide at Devil’s Slide. As the highly respected San Matec County
Consulting Geologist Victor H. Abadie III stated in his April 27, 2002 appeal letter to the
San Matco Board of Supervisors: “Dewatering the lendslide and repairing the existing
roadway violates no law, create no impact on the wetlands or ESHA, and are is explicitly
authorized under the San Mateo County Measure-T Local Ceastal Program. Lastly, a
geotechnical study of the landslide will violate no wetland laws, because there are no
wetlands on the current landslide alignment itself.” The San Mateo County Local Coastal
Program requires that the preferred alternative be the most protective and least
environmentally damaging alternative. The “No Project” altermative (aka
repair/dewatering of the current Devil’s Slide Route 1 alignment) is the “least
environmentallv_damaging feasible altermative” and therefore is the ONLY alternative
“Consistent” with the CCC certified Measure-T Amendment 1-96 of the Local Coastal
Program for the San Mateo County Devil’s Slide Route 1 Improvement Project.  We ask
the California Coastal Commission to uphold our Appeal of San Mateo County CDP File

- Number PLN 2001-00799 and Deny CalTrans their CDP for their Devil’s Slide Highway 1
Tunnels/Bridges/FilyMitigation Alternative project desien,

+
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Please reply to: Mike Schaller
650/363-1849

April 30, 2002

Oscar Braan
1589 Higgins Canyon Road
Half Moon Bay, CA 94019

Notice of Final Local Decision

Subject:  Appeal of File Number PLN 2001-00799
Location: Devil’s Slide, Near Pacifica
AFN{E): 023-7314620; 623-741-610, -0Zv; §36-380-064, -G70, -080, -120

4 TWAT £ N

Dear Mr. Braun:

On April 30, 2002, the San Mateo County Boavd of Supervisors considered your

requést of an appeal of the Planning Commission’s decision to approve a Coastal
Development Permit to authorize exploratory geotechnical work for the proposed
Dewvil’s Slide Tunnel. '

Based on the information provided by staff and evidence presented at the hearing, the
Board of Supervisors denied the appeal and vpheld the decision of the Planning
Commission by making the findings and adopting the conditions of approval as
attached.

This item is appealable to the California Coastal Commission. The Coastal
Commission will begin its appeal period upon receipt of the Notice of Final Local
Decision. For questions or concerns regarding the Coastal Commission's appeal
peried and its process, please call 415/904-5260.

Sincerely,

-~ 7 -

/( J /(..C c c"—[

Kan Dee Rud

Planning Commission Secretary

bosdec(430m.devilsld.fe.doc

Attachment
cc:  Supervisor Richard Gordon Bill Cameron, Building Inspection Section
Marcia Raines, Director of Planning Director, City of Pacifica
Environmental Services California Coasta] Commission
Marie Shanks, Agenda Coordinator  Skip Sowko, CalTrans
Pete Bentley, Public Works Dana Denmen
Jim Eggemeyer, Planning and Lennie Roberts
Building Division John Plock

Other Interested Parties
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Attachment A

COUNTY OF SAN MATEO
ENVIRONMENTAL SERVICES AGENCY

FINDINGS AND CONDITIONS OF APPROVAL

Permit or Project File Number: PLN 2001-00799 Hearing Date: April 30, 2002

Prepared By: Michael Schaller Adopted By: Board of Supervisors

- FINDINGS

Regarding the Environmental Review:

1. That the Board, acting as a responsible agency, has reviewed and considered the
Categorical Exemption, prepared by CalTrans as Lead Agency.

Regarding the Coastal Development Permit:

2.  That the project, as described in the application and accompanying materials required by
Zoning Regulations Section 6328.7 and as conditioned in accordance with Section
6328.14, conforms with the plans, policies, requirements and standards of the San Mateo
Countv LCP.

3. Thar the project conforms to the specific findings required by policies of the San MMateo
County LCP.

CONDITIONS OF APPROVAL

Planning Division

1.  This approval applies only to the proposal, documents and plans described in this report
and submitted to and approved by the Board of Supervisors. Minor revisions or
modifications to the project may be made subject to the review and approval of the
Planning Director.

2. This permit shall be valid for one vear. Any extension of this permit shall require
submittal of an application for permit extension and payment of applicable permit
extension fees.

The applicant shall minimize the removal of vegetation. The applicant is allowed to
remove or trim only that vegetation which is necessary to conduct the geotechnical
investigation program.

(¥3 ]
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4.  The applicant shall implement the erosion and sediment control plan as proposed. All
disturbed areas which are not a part of future projects shall be restored to the satisfaction of

the Planning Administrator.

5. Priorto the beginning of any work associated with this permit, the applicant shall submit a
revegetation plan for review and approval by the Planning Division. The revegetation plan
shall consist of native plant species endemic to the project area. The plan shall outline
species to be used, their percentage at each location, and the source of the plant material.
Success criteria for each location shall be established and shall be based upon percent

survival and coverage.

6.  Prior to the beginning of any work associated with this permit, the applicant shall take
photographs of all areas to be disturbed by this project. Additionally, photos will be taken
of each boring or trenching area at the time of completion of work, and then at subsequent
1-, 3-, and S-year intervals. These photos shall be submitted to the Planning Division for
inclusion 1n the project file. Said photos shall be used to gauge the effectiveness of
restoration efforts.

7.  Pnor to the beginning of any work associated with this permit, the applicant shall submit
an invasive exotic species control plan for review and approval by the Planning Division.
Said plan shall describe how exotic species will be controlled and establish success criteria
. to be measured at 1-, 3-, and S-year intervals.

8. At the completion of this project, the applicant shall submit a mitigation monitoring report,
outlining in detail, what measures were taken to restore each disturbed area. The apphcant
shall submit monitoring report updates at 1-, 3-, and 5-year intervals.

9. No drilling shall occur at proposed Bridge Boring Site 9, unless the applicant can provide a

written confirmation from the State Department of Fish and Game stating their approval of
a 50 feet buffer zone for this pond

bosdec0430m.devilsld.fe.doc
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¥t FAX TO: San Mateo County Boerd of Supcrvisors, 650.599.1027, and P
2 Supervisor Rich Gordon, 650.363.1856 :
3 FR: Vic Abadic, 650.728.3374
“ RE: Suppart appeal of Planning Commission approval of Coastal Development Permit - i
N for Cal Trans to conduct geotechnical study of two proposcd tunncls, Devil’s Slide, | ;
; and deny Cal Trans’s permit to do the study. "
5 Hearing on 30 April 2002, 10:00 am :
;
& ~ PLEASE ENTER THIS LETTER INTO THE RECORD OF THE PUBLIC MEETING 3
2 ' CAPTIONLD ABOVE:, 3
o Support the appeal and deny Cal Trans the permit to do the subject geotcchnical study. The K
i reason to deny Cal Trans the permit is to ingist Cal "I'rans instcad proposc a geotcchnical study of :
7 “dewatering” the Devil's Slide landslide. A new siudy of dewatering should encompass the .
T entire landslide. Cal Trans admits that its 1998 dewatering study was insufficient 1o evaluate :
z N dewatering, largcly because Cal Trans gathered data only along the Highway 1 corridor and
il 3 ignored the majority of the landstide, which extends for hundreds of feet above and below the

g‘" highway. .
% % . You Board members have a responsibility to County residents and businesses to safeguard

N Mighway 1 at Devil's Slide. Repair of the existing roadway is the only alternative that complies

el with law. Dewatering, or draining groundwater from the landsiide, s the only way to increasc

g {andslidc stability cnough to repair the existing roadway. We will have to rely on dewatering 10

4y keep the highway open for many years, even if wunnel construction eventually proceeds. Thus it

f is essential that you require Cal Trans 10 study dewalering the landslide instead of studying the

20 tunnel alignment and that you do so immediatcly. Deny the present permit and insist Cal Trans

5’“‘ substitute a landslide study in place of its proposcd tunncls study,

The proposed tunnels and the present, proposed gemecbmcai study violats statutory and! case
law, including restrictions on distushing wetlands, This is a reason to deny the subicct ‘
geotechnical study. Dewatering the landslide and repair of the existing roadway violate no law,
create no impact on wetland, and are explicitly authorized under County Measure T.
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Uphold the appeal, deny the application, and rcquire Cal Trans to do a complete study of

dewatering (he Devil's Slide landslide.
Yours truly, W/ 4
e ‘-4(/‘

CERTIFIED PETROLEUN GEOLOGISY, AAPG, NO. 3935 CALIFQSMIA REGISTERED GEOLOGIST, LIC. NO. 4040
SOCIETY OF INDEPENDENT PROFESSIONAL EARTN SGENTISTS., NO. 2085 ‘
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August 25, 1986: The Service issued a biological opinioh e “he Mzrtini Creek alignment

alternative (Service file 1-1-86-F~88).
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1997-2000: Torvics sialmrtwit ool Dom Caltens, 75 A, vl wih Dr. McGinnis to
discwne minis et maeacy TS Lpign. e o proteet he o -iegy d fop from adverse effects
&mng and a2~ b"mwav ernstoacton, .

.Tam:.e. v 27, 200 % CITUA Dened izl sonsuitetion o T o turne! typass alternative,

Mm:,lc 1677 T A el De Tonnd ;l*mplm*’" 1 % "L75 Fizzl Environmental
Im ect Suwter: ,;’.J:“::‘:;.::::r:»’i::s 2 Tomons fox the pro 7ok,
P
-
hme 16, 200"!' Gerien caTmmn ,3. rmes gefand oo milte s dizevss location and

Al
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.cmn cBu el i gl

-iuly 29, 200"‘ Taltrens sehmitted nddt opzl Imformation - sonesuoton and red-legged frog

cc/end

- . a5V, -
mpac*mﬁ Ao mzastres i e D rvien.

!

September 26, 2030: The Service deternined that construs~ion of 7 t2ird pond and diversion
structure at th 1oojet site and the Yianing of aguatic eme it vepelation was not likely to
riasult in fzke ¢ %o el legged fog Savies Te no 1-1-00-TA-Z3EC).

6@&& 17, 2018 IF THW, :*quested & formal conference ¢ the e¥rets of the project on
proposed eritierl habjter for the red-izgpad Zog. '

pa— [

BILOGICAL OPDG N

o ot —

Quenptmn o Provosed Arton

Aicﬁarz Area

I{i@way capacity "~ noti Increase, 50 tamel copstruction <11 nct Tazilitate growth. Therefore,
thie action atea o7 e zroject is conned o Shamrock Ranc’: and thn construction footprint.

Project Overvirw gnd Tunnel

m proposes construct 2 permanent new highway tc ypass T Devil’s Shdepbmonof
: ia State Highway 1. Devﬂ‘s Slideis gecloglca!ly r=riable 224 has been subjected to
numercas landsides, rock fulls, and subsidense events since ~onstructon of the Mighway in
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g = Lt Tem the existing Highway
: o2 (0.7 mi) sonth of Linda
wor. "t: >~ Sz Fedro Mountain
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W 1
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Two z:ar«?-f.‘ael Tyome T LT N L TAQRS Taae (0 T % fTad end £ blasted through the
i P - AR {4/ 3 ol «mlnm:-“f' T 1£ie Taflic lane. An estimated

L:« meeavel The v rzite ¢l e tummel excavation will

S "ot “‘:": ’“'*m«;ﬁ:' 1t enray at tse north end of the

2 2om 5 acnricne. T irang Wl e ~f =xeavated material on an

nplan- :is ‘;.ﬁ _d:;,:.;:tmw S m (SO0 & ﬁ":‘. o sowh * 1l yor=l. Whez construction is
mp?s:f:a’. e lepeesl sl J; ook owd mianted T andve somstal serub species.

‘r
¥

724 coe t::.'e;; ;

v, o~ < "
Bridgs Coxsmeetion

Two bricges, ~on fomecen mele Loe, il o tthe o oo By 1o the tunnel and cross
the semail valle~ oz Ihamrank ok, T r-'."“ms»d brice "’“D’.‘...». be approximately 365 m
(120 £y abown tuz valoy loon DU bo constructo i in 3 raznzoy 2510 avoid direct

impacts % 'm"'“*r' Aot Thaey Wil e ’::.”‘1“1.."‘236. oy 2 3omanied Telanced cantilever method.
Four bricge pirs will D2 constuynd omvplands, and the w2 3rern wil te built out from these
. piets, then conrewa e he mdsting ‘:g.:f“"" ﬂ"x'* the nor< unmel por’al. The northbound lene
will shads & por don of Shomrock Tanel’s notin pond. The Sridges will be constructed so that
roadway rmof will be coxn z:ned a3€ dirzcted northward ©» 2 *.ra.,n,, ge on the existing Highway
1. Thisdrainzs dess oot omier the ved-ieggaed fog ponds

Access Road

Caltrans will eonsimvss Smovads ax ;:w.:d. threegh Sher=: aek Rorel for access ta the four
bridge pier sit2c and T2 'm“ tunesl portal. The road will tonoist of @ single lane, 6.5 m (21 ft)
wide with traffs contolters and Hrmitsd mmouts. The ace :.z road lies between the two ponds;
therefore, the exive length o7 the rsad will be surrounded 7 7h protectve fencing to prevent red-
legged frogs £om crossing the roed Figirs 1). Where sicz *Iopes are steep, Caltrans will
construct timber retaining walls 1o elimirete the necessity <7 cut and fiil on the hillsides. The
portion of the r5zd providing access o ths north tunnel perm! will past within 18 o (59 ) of
the south pond.

Construction of the ‘zmporary access zeads will be limited > the dry season (April 15 to

October 15). A solid fance will swrennd the entire road ¢ minimize tmpacts to red-legged frogs.
The fen’e will also direct surfeee rmo#f to small temporary Zdesiiting basins. Caltrans will
remove ailt Som these basins when they become one-third Zull, After the bridges are complets,
aceess roads will be regraded to match otigineal ground conours as closely as possible. The site
will be revegetared over a thvee-year period and monitored “or an additional two years.
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o 2ond, zny is eferred 10 2s the "new
zond® (Comvice :w:.%. 0T 2T Tae ne rpdadl 2omis’n locally collected
ar8ve noonie ~memmentvel Y TUnr o osetec o rien Zovs Quring the summer and £zl
c:.‘.GOO Temet f*“m Telneled are ‘“I;ea s pond 10 contain resident

zelales, ez *":l, sl Hoonel -2 fr.:*se: erapenantl L I ""eg«-:*mm fencing to keep
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Tro Sexrinevl sorducs o fald iapestion ef the 1 v pond on o ehout Aprl 15, 2001, If

W Sarvias Lrpmever Th2 1 L ;v:a“_,,rﬂm gzr  rog adel e will be trapped from the

rarth pead Ty & ad ume T, 2CQ:,, o 's..a'aisi’;";o“%ncwpond, constructed

Anthe B0 200000 T TP =Tl semrist o8 o Gveecl o plastic hivsicet with a hardware cloth
Ayt T

P T T Ei e R me
RIS SR P gt ke ” 3.‘3

o -~ w
high for ol bend "’,sn b Z‘:’:: D:vis We ckselr C daily. Zrlorte fransfer to the new
pord, 2l maTtured resel e il b mpeEens weighed, ~sxed, 2nd marked

Biclogize, timd oo ornmaeiad vy Talvass, will soadzct weeldy shoreline sxveys of the
north p..:,:fi Soomn Jarprory ool March 2001, 70 cac—sh red-legred frog egg masses. If
acy ave ol Sowy ard G vogstation 12 mireh Tyyy 7= 2itache?, will be moved to the
inzhore muas 7 Qs oo pone.

>
Prorto ﬂc,e:‘. initiztan, noualifed Helagler will o hure all red-legged fogs from the
north pezd aroa sed =ovs Lo to the now pond. T fence around the new pond will
remain in place during “hs coastrocticn projest o provent red-legged frogs from reentering
the work arza. Zoiyemae fumme’s 2md Szns will be et D every fall to trap any adult red-
legged fogs waich migzate ©0 :he norta send during il subsequent construction years.

Caltrans #ill dzsignate a= eviropszenizl'y seositive vea where 7o constuction activities
will occur. Tae acrth nond wikl be fenced, as will e temporary sccess reeds, The fence
will copsict of 4-%, by 3-&. chects of wafar toard or ressure treated plywood and be
supported by metal T-shazed farm fence pests placsc. at approximately 4-ft. intervals.

Qualified siologists will be an site during constructicn activities to remove any remaining
red-legged frogs and ‘zdpolcs. All captured hullfreg: (Rana catesbeiana) and other
nnnnative aquatic species will be euthanized and/or cisposed of in a manner complying
with California Department of Fish and Game Codes. Japanese koi carp will be captured
from the south pond and disposed of in 2 manner in compliance with California
Department of Fish and Game Codes and agresable tc the Shamrock Ranch owner.
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G.  Tvamoarldes zomswnoionin o f“*:)ietc, Ty v per s carther, dam, which currently
lfmks, 71 be mopaired nd einhed. T momd Wil 2ot be dreined umtil late fall 1o allow
mewmt hosin afred are-d 7 ytadntta Sev e oorp whic: mighs remain will be
bAUs sioy (DI '

-

1% Y -m‘:}.“. re ::vﬁl “o *1de water at sufficient

ceantizy ¢ od tompermiyn L :':f."-.r'i:’; mﬂ« 2 “ﬂ& %gs. A presaurized water line

and e flors s = gyetars Wi e TreeTlad oo o oo - tar 4 the »ord during dry years 50

e pcw will crotiars o o o3t bseding v mx:;* z ithe project. Biclogists will moaitor
7 ‘*"%m;:,g for Ciren v o3 fellowing project eompletion.

m;qs a;\ Agu-l.-e:l w
B RCrT. IO S

I  Celuams '-:L el oozzery lap saszmes Tem Tz owaer of Shamreck Ranch for the
three pc‘ s %0 protect ﬂ.ﬁ “cg,;ed fo0g 'z serpew’y. The conservation easerent will be
reTienns ol ':;i"""A“ o Sowlee, T ameor T opresentatives will conduct a three-
ygaz meritoring prosmm 7o 2iars and sveluate 2 TR0t of the enhancement measures.

L Thewmm 1. : e 2o ln mes s pevegrine Talesn ¢ yric with & single nesting pair.
Caltrans =ill mizimize dgmrhance to the flcen dur'ng the breeding season. If'the pesting
pair procices young czing sonstmetion, Calirans will contract with the Santa Cruz
. Predaters 3ird Deseansa Ceniar o 12 chicks 2o iher nests.

Status of the Smecies

Cali famza ved-lsgoes Fox

The zedéleggei ""'r'g 7z fadamslly o 2 threstened ooV ¥ 23, 1996, {61 FR 25813) effective
June 24, 1996. 2. derrZed zecoum o Yo taxonomy, ecclaz, and biology of the red-legged frog
is presexted in ke Dreft Rec"“ﬁ'y i for the Califernic . "—Iegged Frog (Rana aurora
draytor:i) (Service 203C). Thais specics is the largsst native Fog in the western United States
(Wright:and Wright 1349), ranging from 4 to 13 centimeters (1.5 to 5.1 inches) in length
(Stebbins 1985). Tke zbdomen and kind legs of adults ars lzgely red; the back is characterized
by small black Jecks and larperirreguiar dark blotches wit: indistinet outlines on a brown, gray,
olive, or reddisi background color. Dorsal spots usually have light centers (Stebbins 1985), and
dorsolateral folds are prominent on the back. Larvae (tadpoles) range from 14 to 80 millimeters
(0.6 10 3.1 inches) in length, ard the backeround color of the body is dexk brown and yellow with
darker spots (Sterer 1925). :

Female frogs deposit egg masses on emergent vegetation so the egg mass floais on the surface of

the water (Hayes and Miyamoto 1984). Red-legged frogs breed from November through March

with eaxlier breeding records oceurring in southern localities (Storer 1925). Individuals .

accurring in coastal drainages are active year-round (Jennings ef al. 1992), whereas those found
. " ininfericr sites are normally less active during the cold season,
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The lavgest doitiss of red- o Fog mupe ™ 10 mger
oveghanginme = Llovy ool o gz olreols D ovha el a)y Ceimings 1988).
‘Howeym, re-ogged ‘ Lreribusd T opkens ol aeks 2o dreipages and mponds
-, » . ”» ", o~ hY

that iy or o7 oot have £l vamier - e wtice. Tod<agrer Togs dispese upstream and
dowrsemn ¢l el Traedl 3 kot Ui i Tirmgs o vk v Mering habiat, Sheltering habitat for
red-leg el oo potemtiall inelulss 2l upuatie, ¢ wxien, ad upland arses within the range of

the species and any Jandnes—e Tevrron £ previds cover ik a8 exiedng znimal burrows,
boulders O zecizs, ormanie obris gusl ro downed ooes or 23S, and industricl debris,

Agricciruzal foozores such 20 dralng, wwaluing oughs, spr =g boxes, abzndoned sheds, or bay

> - d L4 - < =" -
ricks may alse te nerd. Toolred foen chanmsls widh portons narrowsr thay 18 inches and

depths greater Ban 17 inckon also may rovide important ~r=mner sheltering habitar,
Accessability 1o shelve’ng Talinat ie ezsential for the survival of red-legzed frogs withina
watershed and can e o Setor ¥wlving Sog pepulatin porers and survival, During winter rain
events, uveniz 22d el ron-ngged oge are newn to (L perse up o 1-2 ke (Rathbun and
Hollaod, unpusished cata, ¢ied In Ralznm e al. 1391).

“see mtadwik 2uop nools with stands of

gt R
Loar e aP e

Eggmasses ootiein arows 200010 5000 modeormate sized (7.0 70 2.8 oaxn (0.08 20 0.11 inches) in |
diamet.r), dacl ~2ddish browm egps el ave typically attaci~d to verlical emergent vegetation,
such as bulrushes (S 7w or sl (eoninns'er ol 1992). Red-legged frogs are often
prolific:breeders, Taying th 33gs Cining oo shertly after lzoge rainfall events in late winter and
carly spring (Eayes apt My -mote 1334} ZSggs hateh in £ %0 14 days (Jennings 1988). Increased
siltaion during {32 yorediz ;s reasen son cxvse aspryxiation: of eggs and small larvae, Larvae b
undergo metarzorphosis 3.7 0 T moxnths afier hatching (Storer 1925, Wright and Wright 1949, .
Jemnings and Fzyes 1950). 7 the various Life stages, larve= probably experience the highest

mortality rates, witk less then I persem: oF eggs 12id reaching metamorphosis (Jennings ef ol !
1992). Sexual meansiy nezmialy Is reacked at 2 to 4 years of age (Storer 1925, Teanings and ‘ ‘
Hayes 1985). Red-legged T27s may jjve zight to IC years (Tennings et al. 1992).

The diet of red-iegges Sogs iz kigh'y veriable. Fayes and Tenpant (1985) found invertebrates to -
be the most common food iveons, Verterates, sugh os Pacife tree frogs (Hyla regilla) and
Califoniia mice (Peromyseus californicus), represented over half the prey mess eaten by larger
frogs (Eayes ead Texrent 1975, Hayes aud Tennant (19835) found juvenile frogs to be active
divrnally and noctureslly, whereas adult fogs were largely noctumal, Feeding activity probably
occurs along the shoreline aad on the surface of the weter (Hayes and Termant 1985). Lervae
likely eat algac (Tennings et ol. 1952). '

Several researchers in central California have noted the decline and eventual disappearauce of
red-legged frog populations once bullfrogs became established at the same site (L. Hunt, in lite.
1993, S, Barry, in litt. 1992, S. Sweet, in litt. 1993). This has been attributed to both predation
and competition. Twedt (1993) documented bullfrog predation of juvenile northern red-legged
frogs, and suggested that bullfrogs could prey on subadult red-lepged frogs as well. In addition
to predation, bullfrogs may have a competitive advantage over red-legged frogs: bullfrogs are .
larger, passess more genetalized food habits (Bury and Whelan 1984), possess an extended
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breeding seasns (Storer 18I wivre an T Tl Timele oz aroducee as reany as 20,000 epgs
dlmng 2orrecing sw >y zfi: s il T ‘. ’::-s = are uorzistable ¢o predatory fish (Krise and
Francic 1977). In e wome ¢ lor . bullSegs alse Fiterfere with red-legged frog
reproduction. 2 ‘:}; ‘.‘le ..fm-w w‘ ~ v md-ezoed S0 Have been observed in amplexus
with (mountes on) bof: mals 224 . “Uifers (Jeanir 75 oad Hayes 1990, Twedt 1993, M.

BN -

~ ”~ ,
Jennings, in B.1595, R St iz .-.93}.

Proposed Crizoet Eosie:

On August 31, 2000, ~ prepocdoie e cioal bt for the red-legged frog was
pubhs}md in e Federal ”“’;’:5?*" (07T Tl D00 A detwiled account of the
primary constirrent slements X1 midet 2zt is found in the proposed rule
(Service 2000z}, In desigratins ot 8 Bavier identified the following primary
constituent elerpemis essendal te ke o orrinr of e red-lesged fog: suitable aquatic habimar,
associated upiznds, and suigble <ioroanl Ml somnocting Taitable aquatic habitat,

Aguatic: Hebizas, “u_t»c*e aguzse ez wansier of wirmally 21 pexmanent still or slow-moving
fresh water beeies, tnclnding ety 2nd :;m:x.e ronds, Tackwaters within streams and creeks,
marshes, lagoors, 2zd duce poads, exnept dasy lacuskine Sabitat. Aquatic habitat suitable for
breeding must have 2 winime dest 2520 e and maiwtels weter during the entire tadpole

. rearing season {at izast Marsio J::*“";: m}i. =0 e considered a critical habitat, the aquatic
compor.ent must caasist of %o or Jore wreding sites located within 2 kim of each other, if at
least oz 'z of the sites is alse a permenons weer sowes, or twe or more breeding sites and a
permanent walsy souIce locarsd Wiy T lom, i ¢0e S hreecing sites sx2 not permaznent water
sources.

The south pond zontaizs %.-.uc:'.m peomonent water, space, food, and cover needed 1o sustain
red-legged frcg 2885 tadpeles, meamorphosing fuveniles, subadults, and adults. In addition, this
pond is located lzss then 2 ke Som Saz Fedoo Treek, whick supports breeding red-legged frogs.
Caltrans will ensure that the new pond has sufScient water depth and vegetative cover 1o provide
aquatic habitat for the species. The north pond does not sustain sufficient water at appropriate

depth and temperature to susizin tedpcies gl :nemmorphcs;s and, therefore, would not be
considered critical habitat,

Associated Uplands: Associated upiands must provide food, nutrients, and protection from
disturbance necessary for normal behavior. Key conditions include the iming, duration, and
extent of water moving within the syster, filtering capacity, and maintaining of habitat to faver
red-legged frogs. Suitable upland habitet consists of all upland areas within 150 m (492 ft.), or
no further from the watershed bowadary, from the edge of suitable aquatic habitat. Uplands
within 150 m (492 &) of the red-leggad frog ponds on Shamrock Ranch consist of hotse pastures
surrounded by coastal serub, Ground cover at the ponds and in the pastare have improved,
dramatically over the past five years, and the pasture provides sufficient cover and foraging area

, . for normal behavior. The pasture also provides sufficient fltering capacity to prevent sediment-
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laden 1: ::zoﬁ Zeme .tm::g = cf Se oo ponds, The novth pond has nned with silt to the point

that it does pot supmoert red casd Sy :,rr::, e sours of Tals sediment is got the Korse
pasture but miiar Tas deainn o that p*w; s the wezar sowge for this pond. :

Dispersz] Hakinan: Guicablz Tivpareal =" mmus e lesst 750 m (492 £.) wids, consisting of all
upland and weiland oreas Zintawe Ses - 7 nriess tovmecting two or more patches of suitable
aquatic habitat with's 2 kre (124 i) £ 7 orn another, Disprrsal barriers include, but are not
limited to, hearily-waveled. 'mds mod 17 e Bz density wban or industrial developments, and
large resexvoirs. Agriculturs! lands suc™ 7 row exops, o*n:zs:ds, vineyards, and pastures do ot
constituts barricrs e red-legged fog dirporal. Shemrock Ranch is a large property with
moderately demse develepmment on less <27 4e2 acves of land located northeast of the ponds. The
remainier of the preperty and the area =yul 2nd east of the ranch is undeveloped and rural, The
ponds drain in?s a fibutary that fows botk above and below ground into San Pedro Creek. Red-
legged Sogs can disperse dovz the dra’mage and wavel overiand to reach San Pedro Creek. Red-
leggsd &ogs can alss (isperse 0 theSe:* adro Creek drainzge to the sortheast, where the
species is known to cfcur g '

Environments’ go aine

Tb.e environmeesial baseline wesd in this amaivsis Inclodes past snd ongeing impacts of Federal,
State, Trbzl, azd gn'faie =cHons a:.xd ot 2z brorean activitiss In the vicinity of the project that
have mea.c:cd, or are | pa,c“"-"‘ g Yotzd opesies.,

Red-legged frogs have been et Pl oY nezrly extirpated Som more than 70 percent of their
historic range. Historically, whis spesics wis found throughout the Cenmral Valley and Sierra
Nevada foothills. As of 1996, sed-legzed & Togs weze known to occur in approximately 240
‘streams or draizages Fom 23 covmties, prirzrily in central coastal California, Monterey, San
Luis Obispo, and Santa Barbara counties surport the largest extent of currently occupied habitat.
The most secure aggregations of red-lzgged Zogs axz found in aquatic sites that support riparian
and aquatic vegetatior. and lack non-nztve predators. Several researchers in Central California
have noted the decline and evenma] local &szppearance of red-legged frogs in systems
supporting bullfrogs (Jennings and Hayes 1969), red swamp crayfish (Procambarus clarkii),
signal arayfish (Pacifastacus leniusenli), sud several species of watn water fish including -
sunfish (Lepomis spp.), goldfish (Carassius curatus), common cxxp (Cyprinus carpio), and
mosquitofish (Gambusia affinis) (L. Hunt, in Litt. 1993, 8. Barry, in lint. 1992, S. Swest, in litt.
1993). Habitat loss, non-native species introduction, and urban encroachment are primary factors
that currently pose the greatest threats to the red-legged frog throughour its range.

The draft recovery plan for the red-legged Sog identifies eight Recovery Units. Within each
Recovery Unit, core areas have been delineated and represent areas of moderate to high red-
legged frog densities and are identified as areas where recovery actions will be focused - This

" project is Jocated within a Core Area of the Central Coast Recovery Unit, which includes western

' : ez -AEW
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San Mazzo and Sarta Clare Tountes, 32 roress of Sexta Cruz, Monterey and San Lms
0b1°pc= Countss. ; 2

The Cire Ares sitends from Crysal Tpvings Rasorvoir west to Half Moon Bay and PaciSca
Within tais Co-2 Area, red-legged fm"s b s’.cnmlly bred in'Sag ponds which were common
within this arez, However, fow sec ] ne~ds remein 25 they bave been filled for wban
development. The lack of avaiishis de-eln :1:** within the Coze Amhas lead 1o the decline of
the md-wgaed .mg. v R '

5
,.
i,

The red-legged ﬁcs has been fczmi fmen ;‘3’::"3, r=ferred 10 as th», mrtu pood and south pond,
at the Viester ead of Shawoeck Remeh 2 ‘16 north tumsl pertal. Ths south pond appears 2
retain water yeor reund of s2Z¥zlert guinZy and temperatire 1o support breeding of red-legged
frogs. However, successfisl ,meséag g o docugmented at this site during surveys for this
project (Mcﬁmms 1698). Thisperdenyainsa pepulamon of introduced Yapanese koi carp,
which roay be preying uporn 23gs acd tzdosics, The north pond'covers a larger area. However, it
is shallow and the water Jeve: drep :a:mv <uaring “he summer. Early drylag of ponds increases
the likelthood of predation b waterw! and racecens. McGinnis (1998) has concluded that in
many years weater levels in t‘a.., pond ar= not of sufficient depth to support tadpoles through
metamitphosis. Lands surrcunding the nrofect zrez are undeveloped and snpport primarily
coastal scrub, which provides suitable 1abitat for upland cover and forage, and suitable habitat

. for dispersal.

The most recent surveys by guatified izl cm‘ts 2z the gite occurred from March 1997 through
Febroary 1998 MMcGinnis 1953). The seivy pond zrz’:ams sufficient water 1o support tadpoles
through the mwmerpémas, cowever, aporiiadon of introcducad kol carp sagy be preying upon
the eggs, severely reducing ©is Hkelibnod of successfil reproduction. The north pond, although
larger in ares, is shallows, and watse teperztures probably get w00 bigh in the swmmer to atlow
red-legried frog wadpoles 1 motare. Red-izgged frog adults are documenited rontinely at this
pond.

Within the greeter Pacifica area, which is “within the Core Area of the Central Coast Recovery
Unit, the Service issued 2 biolegical opinion to the U.S. Ammy Corps of Engineers (Corps)
addressing the impacts of the Calera Creek Weter Recycling Plant and Wetland Restoration
project (Sexrvice file no. 1-1-96-7-163) to the U.S. Army Corps of Engincers. The project
included realigning and restoring Calera Creek as well as constructing two new ponds to replace
two quarzy ponds that had previously been drained and filled without incidertal take
authorization. Red-legged frog surveys conducted in 1999 found frogs breeding within the new
ponds and they were also found in Calera Creek. It is believed that these ponds may have been
recolonized, in pazt, from red-legged fogs that moved from Laguna Salada to Calera Creek over
uplands commonly known 2s Mori Point. During fall of 2000, a portion of Mori Point was
puzchased by The Trust for Public Lands for the purpose of mainteining open space. Red-legged
frogs fo'nd in Laguna Salada and the Jower section of Calera, Creek may move up the Calera
Creck watershed and disperse to Crystal Springs and Shamrock Ranch, and vice versa, thereby

Z2/0T 0 | LeBPoBZaIsT ‘N3d NOIS3G 40 1d3d ag: 1T  2002-£2-AEW
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pruwéxng genetic m?.rz c;:a:" wptwveer zopulztions fovnd in s poction of the Central Cuast
Recov-:y Ut

The Semce xssucd a biological dated I{arch 27, 1997, tothe Coxps for the San Pedro Creek
Flood Contro! Project (Servize File ne.'1-1-96-7-164). Pro_rect construction began in the fall of
2000. The project involves e recon”qusing exd restoration of the San Pedro Creek from below
the Adobe Drive bridge to ths Pacific Ocean. The project included widening the flood plain,
recreating sinnosity and backwaters, 2oé removal of instream barriers, After construction the

area will be plznted with native vegeta"*o“ This project is expected to provide habitat for red-
legged frogs. . |

Effects of the Proposed Aeﬁon

Effects to the red-legged fxog ingiude d'rect effects to individual frogs and habitar d\mg
constrvetion, fudirect effects w0 fogs and thelr & gbmtwnhmmemgm zxea vicinity, and

cumnlative effects to the Jocal mﬁ»leggmi frog popmnon. T!ns pecisct aiso wil] have direct end
mduw effects on proposed cridfeal hubias

Direct ;J'ects

Direct effects inchude the petential Sor harasermert, injury, and mortality of juveniles and adults.
Red-legged frogs will be affected dizectly wher they are captured from the north pond and
moved to the newly created third pond. Red-legzed frogs that are moved may be subjected to
physiological stress and may be disoriented anc attempt to leave the pond. While attempting to
leave the pond, fogs may be exposed w0 2n increased stress level, which may decrease the
physicol fitness of individuals. In addition, frogs attempting to leave may expose themselves to
avian predators. In the unlikely eveat that fogs enter the environmentally sensitive arez, the
possibility exists that individral frogs mey be crushed if they disperse across the construction
accessoad. No aquanc or wetland habitat will be disturbed while constructing the

envizen nextally sensitive arez fance consruction, and this fence will keep construction actxvmes
from dmcﬂy irmpacting the habitat.

The project will result in the temporary loss of red-legged frog nonbreeding and foraging habitat,
specifically 0.4 acre in the north pand. This effect will be offset by the creation of the new pond,
which will provide dispersal, foraging and breeding habitat. Because the north pond will be
deepened after completion of the bridge construction, there will be 2 net increase in red-legged
frog bresding habitat at the site as a result of this project. Long-term impacts from shading
following bridge construction are expected to be minimal, as the bridges have a north-south
alignmeat and will be perpendicular to the direction of the sun’s travel.

Petrochemicals, soaps or solvents that are spilled or may be leaking from vehicles could kill red-
Ieggedﬁ'ogsdmmgallhfesmgu Sediment washing downstream after storm events could .

‘ : AT -2~ AW
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suffocate emtryos and tadpol . Trasnizg or relocating rec-legged frogs dunng the bxeedm.g
season could zause reprodustve ﬁaz_n: 3 as 2 recuit of strezs,

Normal constrction activities are Jl-.’e’* %5 result o direct offects to red-legged frogs through

spills and intrusion into habicat areas by crews a=d equipment, Noise and vibration from
blasting at the neth tunpel Pt‘:a; azd e use ofheavy equipment is expected to harass red-
legged frog adults foreging neaz i priest aven, Frogs displaced by consizucden or other
distarbance mzy be reguired 0 wm;;m for food and living space with animals in adjacent arcas.
Petroci emicals, s0aps or sclvonts leaking oy spilled fom vehicles could kill red-legged frog
adults, embryos or tadpoiss. [ediragnt washing downstrean after storm events could suffocate
embryés ot tac.poles

Draining ths scuth pond is lik:ly to h::a.,s red-legzed frogs, and they may be killed or injured
during the koi removal effort. There is axpected to Be some level of rap mortality associated
with trapping and trenslocating fogs. The frog exclusion fences may fail, or trap frogs on the
wrong side, leading 1o increased mortzlity. Eggs may coddle as a result of inadvertent inversion
or dessication during transport. Adwlt fogs being transported may be subjected to diseases asa
result of stress and dessication. ‘

Indirec: Effeces

. The grzding andr«‘gtaximg at e & te;slﬂc&ijm alter the soil horizon 0 such an extent that
reestabiishmens of exdsting vegzatation typs may be difficnlt and pioblamade. In addition,
disrupt d soil profiles tand to faver esteblishiment of exctic, soxious weeds.

Adverse indirect effects inchude the posential for increased sedimentation downstream fom the
project as a result of the constrnction activities. Runoff from the dirt access road and regraded
portions of the access road may carry sediment to the north pond. The presence of construction
crews on site could result in ar increase in on-site trash and could attract potential predators,
such as skunks and racoons.

Red-legged frogs are likely to benefit over time by the removal of koi from the south pond. Red-
legged frogs placed in the new pond may be subjected to increased predation and decreased
foraging; untl the pond establishes a well-established shoreline cover and prey-base. Once the
new pond becomes fully established, the local red-legged frog populadon is expected to benefit.
Howewxz, without targeted management actions and maintenance, the pands are likely to
sedimert in and become overgrown over time.

Effects to Proposed Critical Habitat

.'Ihe construction access roads will cover portions of the upland and dispersal elements of red-
legged critical habitat. The portion of the road providing aceess to the tunne! portal will pass
. within 18 m (59 £t} of the south pond at its closest point. The existing Highway 1, which already

3
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const utes = s.gmf eant ’t:m'-f 1o ;czwe'vge:i frog disperszlto shh. no*fh aad west, is paralle] to

the construction access road, Therefore, the addition of the access woad will not appreciably
reduce red-legged frog dispetsal. Decpcﬁing the north pond to make it appropriate for red-legged
frog breeding end creating the new pond will enhance the quality of critical habitat on site.

Cumulative Effects

Cumulative effzcts include the =ffects of future Stzt2, Tribal, local or private actions that are
reasonably certain to occur in the action avea considered in this biological opxmon. Puture
Federa) actions uarelated to ¢ proposed action are not copsidered in ﬂns section becanse they
reqmre‘ separats consultation p“‘s:.z*'t e 'ccﬁon 7 ofthe Act.

The pzoposcd raising of nys'.al Sgrmgs msena'o.: vill significantly impact aknown breedmg
populeiion of xed-leggsd frogs thr.m “h# centrel coast roge. The increase in water level will
further subject the remaining breaimg habitae o periods of flooding and drying related to water
use by the Szu Fréncisco Public Utllity Compeny. The lass of Breoding hnbitat at Crystal Springs
would severely decrease the sec-! 5ggm £og population within this Core Area

Continued urban growth in coa.ml cides Tuch as Pecifica and Half Moon Bay, such as home
constre.ction, roads, 2nd food control projects, threaten remaining red-legged frog aquatic
habitat, upland hebitat, end dispersz! corridors. Aside from the direct loss of habitat from
construction, subsequent tigation of lewms may cazuse an intermittent sweams to become
perenmial, providing breeding habitat for the bullfrog. Urban development results in increased
numbess of cats and dogs. Both feral and tame cats and dogs prey on aquatic and riparian species
such as the rad-legged frog. People exploring creeks can harass, collect and kill red-legged frogs.
Many dood contyol projecs enlarge stweam channels and isolate them from their natural

floodpl iins, disnupting natural hydmlogi: processas and degrading stream habjtat. Flood chargjel
maintenance oftenrequires the removal of emergent aquatic andnpsﬁan vegetation, making
these channeis less suitable for red-legged fiogs. Row crops grown in the small valleys elong the
coast load pollweants such as sedimsnt, feztilizers, and pesticides to area cyecks and ponds, Some
streams may be channelized or moved to provide more space for crop production. Some hills

along the coast are severely overgrazed, which can be detrimental to upland and aquaric habitat
essential for red-legged frog survival.

Non-nadve species that prey upon, or compete with, red-legged frogs cominue to be released in
red-legged frog critical habitat. Bullfrogs, koi, goldfish, mosquito fish and werm water game fish

species are all expected 1o eonnmtodegraﬁethe quality of red-legged frog habitat and prey
upen red-legged frogs.

Conclusion ‘

After reviewing the current status of the species, the envifonments] baseline for the action srea,
the effects of the proposed action and the cumnulative effects, it is the Service’s biological epinion .

. e . . S
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that th Devils Slide Tunncl Bypass, including the conservation measures proposed, is not likely
to jeopardize the continued existence of the md-‘*,,,ged frog or destroy or adversely modﬁ‘y
proposed critical habitat.

, wamt«:-'r AL TAKE STATEMENT

Section 9 of the Act and "e&,él!‘emmo -*mﬂ.az:ﬁ to sestion 4(6.) of the Act prohibit the teke
of endzngered and threzizied species, vos :m jvely, without special exemption. Teke is defined
as harass, harm, pursue, hunt, shoot, mmrf., Yill, trap, capture or collect, or (o attempt 10 engage
in any such canduct. The Service defines Forass as an intentional or negligent act or omission
which creates the likelihood of injuey 45 & Ested species by aunoying it to such an extent as to
significantly disrupt normal behavioral pzzremns which include, but are not limited to, breeding,
feeding, or sheltering. Harm is defined 10 include significant habitat modification or degradation
that results in death or injury to listed species by impairing behavioral pattemns including
breeding, feeding, or sheltering. Incidents! take is defined as take that is incidental to, and not
the purpose of, the carrying ont of an otherwise lawful activity. Under the texms of section
7(b)(4) and section 7(c)(2), t2idng that is Incidental to and not intended as part of the agency
action is not considered to be polubited under the Act, provided such taking is in compliance
with this Incidental Take Statement.

The measures desciibed helow aze non-discetionay and must be impiemnented by FEWA. so that
they besome binding conditions of auy grant or ermit issued to Caluans, as appropriate, in order
for the exemption in section 7(0)(2) to agp])‘ FH‘WAhas a contiuing éuty 10 regulate the
activity covered by this incidental take satement, IfFHWA (1) fails to require Caltrans to
adhere io the terms and conditions of the incidental take statement through enforceable terms that
are added to the permit or grant document, and/or (2) fails to retain oversight to ensure

complirince with these terms and conditions, the protective caverage of section 7(0)(2) may
lapse. .

Amournt or Extent of Take

The Service anticipates incidental take of the red-legged frog will be difficult to detect or ,
quantify because of: the elusive nature of this species, its small size, and cryptic coloration make
the finding of a dead specimen unlikely. Therefore, take is estimated by the number of acres in
which red-legged frogs could be killed, harassed, or harmed through wapping, capture and
collection associated with this projeci. Upon implementation of the reasonable and prudent
measures, nkemﬁmformofhﬂmg,kammg, and harassing resulting from trapping, capturing
and collecting and construction activities of red-legged frogs on approximstely 10.67 acres of
habitat, of which 0.85 acre is aguatic ar wetland, as a result of the activities associxted with the
project will become exempt from the prohibitions described under section 9 of the Act for direct
and indirect impacts. This exemption only applies to Caltrans staff whose duties involve
iraplementation of the propased project; individuals or contractors hired or contracted by

i .
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Caltrer.s to pesform dudes described ia s opipion; or biologists hired using trust funds held for
the conservation. of red-legged frogs. The Sexvice has developed the following incidentil take

 stateméntt based on the preaise that the reasonable and prudent measures will be implemented.
Upon implementation of the following reasonable and prudent measures, incidental take
associaied with the Devil’s Slide tunne! project will become exempt from the prahihucns
described under section 9 oftheAetfor directandmdnectimpam

Effect of the Take R
The Service bas determined that this level afammpatedhbisnmlikelytotesukmgeope:dyto
the red-legeed frog or desauczinn or advezse modification of proposed critical habitat.

Reasonable an& Prudent Maas{iras ‘

b

The Service belzevs the follams:g :ea..onabie and prudent measures are necmaxy and
app:opuatc tomnmzef’nmmpacrs ofm.“cccmheﬁsr:dmes

1 Ivﬁnmzcme impact of dz:ecteffects to all life stages of the red-legged frog and its
proposed critical habitat fom construction.

2.  Minimize the impact of indirect effects to red-legged frogs from construction,
3.  Minimize the impact of take of red-legged frogs from fsture bridge maintenance activites.
Terms and Conditions : |

To be exempt from the prokibitions of section 9 of the Act, F'WA must coroply with the
following terms and conditions, which implement the reasonable and prudent raeasures described
above. These terms angd conditions are nondiscretionary.

1.  Tsimplement reasonable and pmﬁr:nt measure gumber one FHWA shall ensure the
fcllowing terms and conditions ave met:

a2  Caltrans shall implemenr the project, along with the proposed protection reasires
for red-legged frogs, as described in the proposed project description.

b.  Individuals that handle and remove mﬁ-legpdfrogs,tadpoles or egg masses xust be
pre-gpproved by the Scxvice prior to wapping, capturing or collecting on-site.

c. de—leggedﬁ'ogssbaﬂbemukadonlymthsmappmvﬂ. ‘n:emeﬁodof
marking red-legged Fogs mustbe a;spmvedbyﬁaeSmee. '
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d.  Apnval mapsgement 22 the mitigation pond shatl be detennined each year based on
the anticipated carrying cupacity of the pond. The determination as whetheor not to
move egg masses, where those egg masses shall be moved to, or allow the red-
legged frogs to disperse from the new poud shall be at the Service's discretion.
Experimental releases of adult and newly metamorphosed red-legged frogs fitted

with radio-transaitters or PIT tags shall be at the Service’s dxsa'encn in cooperation
with Caltrans.

¢.  All translocated ormaved egg masses shall be momored daily to determine the level
of coddling.

f  Regular inspection of the fence around the construstion acsess road and the north
pond shall ensure that n,d'icgged frogs do not cross the road or enter the north pond,
Calfraps thal] ingiall an elecyic faace arudnd the new pond feace to prevent
mammalian predaton.

g.  The teapping dates of Apell 15 tarongh June 30, 2000, set forth in the Minimization
Measures may be changed at the Service’s discretion.

. bh.  Caltrans shall insta!l sediment control structures around the perimeter of the dirt
" access road where nmoff is likely to drain to any of the three ponds or the creek.
Any silt control structures that breach or become damaged during 2 storm event shall
be repaired or replaced within 24 hours. Axny straw/hay bales that may be used for
sediment contrnl shall be free of star thistle seed.

i,  Caltrans personnel shall inspect the envirormentally sensitive area fence every day
when construction activities are being conduected for openings and/or breaks in the
fenoe that would allow red-legged frogs 1o enter the consfruction area. The
exception to this is when construction activities are occutring solely on the bridges
and no traffic is within the environmentally sensitive area. Any openings in the
fence where red-legged frogs could enter the enviroumentally sensitive area shall be
repaired within 12 hours.

Before any construction activities begin on the project, a Service-approved biclogist
shall conduct a training session for all construction personnel. At 2 minimum, the
training shall include a description of the natural history red-legged frog and its
habitat, the importance of the red-legged frog and its habitat, the gencral measures
that are being implemented o conserve the red-legged frog as they relate to the
project, the penzltics for non-compliance, and the boundaries (work area) within
which the project may be accomplished Training sessions shall be repeated for all
newemployesbefcretheyaccusﬂaepmpctsne. Sign up sheets identifying.

S 3
r

| "mm&wm'wmmxepmmn be provided 1o the Service
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2.

3:. A Service-approved biologist shall be pmmtatthz wark site unti] all md-legged
ﬁ:og:emaval and worker instuction have been completed.

3 chkpﬂmg of cmMm matezials, including portable equipment, vehicles and

supplies, mﬁw m...m..sziz% 7] be restricied to die desiznated conswuction
smgmg aIRas. | ‘

s Reﬁ:eﬁngofconmcﬁméqnipmmtandwhidesmaymOmu&&iﬁoofeeéof

. any water body or anywhere that spiiled fuel could drain to 2 water body. Caltrans
shall check and maintain equipment and vehicles operated in the project area dajly to
pmmtleaksoffuels,mhﬁcantsbrotherﬂuids.

n Eqﬂpmemmnotbewasbed in a place where wash water could drain to the ereck
or the ponds.

o.  (Caltrans shall ciean hazardous material spills immediately. Such spills shall be
. reported to the Sexvice immediately. Spill eleanup and remediation shall be detailed
in post-constuction comﬁanw reports,

-

p-  Caltans shall somspiy iy all wpoitog mquments in tais opxmon, including those
piaposed in thz preject degerintion.

To implement reasonable aad prj:dent mezsure qumber two FHWA shall ensure the

following terms and conditions fxe met:

. Caluans shall remove lirter and construction debris from the construction site daily
and contain the waste at an appropriate site. All trash that may attract predators shall
be securely covered at all imes in locking meta] containers, removed from the work
site and disposed of regularly. Following construction, all trash and construction
debris shall be removed from the work areas.

| :
b.  No captured bullfrogs shall‘;be releasedbackimathewﬂd.

To implement reasozable and prudent measure number three FEWA. shall ensure the
fcllowmgwms andcondmons are met;

a:  Priorto implementstion, fiuture bridge maintenance activities and remedial actions
:hatmaynnpaotred-legged&oghabmxmmbemmdand spproved by the
Service. :

b. IdemuismablcmmmaSerﬁceappmMmmmaé :

proposed in the Conservation Measures, Caltrans must secure a Service gpproved
off-site mitigation area or other agreement satisfactory to the Service.

LE68rIBZBTST ‘G4 NOISQ 40 ld3d  6S:T1 ZBEC-£2-ARM
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¢.  Caltrans shall provide an endowment to provide for management of the conservation

3 easement area end a copy of the endowment agreement o the Service for rdviewand
¥ approval prior to constructicn. The agreement shall contain specific information on
- the endowrment to manage ths site for the red-legged frog in perpetuity.

d.  Caltrans shall prepare 2nd implement a detailed habitat monitoring plan within the
proposed conservation easement. The plan shall provide, but not be limited to,
sPeciﬁc performance stancards, monjtoring methods and requirements, exotic
species control (plant and onimal), and contingency measures for habitat to be
restored and nianaged for red-legeed frogs. The site shall provide bydrologic
stability, habirat complexity, aud food production petential. Caltrans shall submit
the final plzg to the Service farrmmandapprovalpncrto initiation of amy project
work. '

i
The rezsonzble and prudent measurcs, with their implementing ferms and conditions, are
designsd to minimize the impact of jncidemal take that might otherwise result from the proposed
action.” With iruplementation of these measures, the Service believes that take of all individuals
wnhm}?z'.;cres of red-legged frog hakitat will be minimized.

10
. If during the course of the action, this level of incidental talke is exseeded, or take in a form not

o™

described in this opinion aceurs, such incidental take represents new information requiring
review »f the reasonable and prudent measures. FHWA must immediately provide an
explanation of the causes of the taking and review with the Service the need for possible
modxﬁcaﬁ.on of the rsasonable and pmdem measures.

Reparts ng Reqmremmfs

The Se: vice must be notified w:’rhm 24 hm:x-s of the finding of any injured or dead red-legged
frogs, or eny unanticipated damage to the species habitat associated with project construction,
minimization measures, or operationi Notification must include the date, time, and precise
location of the specimen/incident, and any other pertinent information. The Service contact
person is Karen J. Miller, Chief, Endangered Species Division in the SFWO, at (916) 414-6620.
Any dead or injured specimens will be reposited with the Service™s Division of Law
Enforcement, 2800 Cottage Way, Sacramento, California 95825, telephone (916) 414-6660.

Caltrans shall notify the Service within 90 days after completion of the project. A written report
shall be submitted containing, at a minimum, the following information: (1) a brief summary of
project actions; construction methods and materials used in the environmentally sensitive area
fence; () the number of nonnative species removed from the project site; (3) the number and age
class of red-legged frogs removed from the north pond; (4) any problems that occurred which
might hi.ve preveuted compliance with this biological opinion; and (5) methods to avoid these
problerss in the fiure, Photographs docmbentag the frog fencing and work progress should be
. includec. Please refercnce the Service’s file mumber in the subject line of the report. The report
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should be seut to: U.S Fish and Wildhfe Service, Endangeted Speczes Dmszon, 2800 Coﬂage
Way, Rnom W-2§05 Samm, Cahfcmia 95825-1 846.

The Semce shall be nonﬁcd wxﬁmtwgmty—fout (24) hovrs of the finding of any injured or dcad ]
red-leg ged frogs or any unanticipated havmn to their habitat addressed in this biological opinion,
Notifivation shall include the daie, time, and precise location of the specimen/incident, and any-
other pertinent information. The Service contact person is Karen J. Miller, Chief, Endangered
Species Division in the SFWO (916-414-6620). Any dead or injured specimen shall be

deposited with the Sexvice’s Division of Law Enfarcement, 2800 Cottage Way, Sacramentn,
California 95825 telephcnc (916) 414-6660

CONSERVATION RECOWDA’HONS

Section 7(a)(1) oft’aaAthmtsFedc:al tounhzeﬂxmanhoﬁﬁeswﬁnﬂwzthe

PUIpOSS ofrheémbyeanymgcutconm n programs for the benefit of endangered and .
threate.jed species. Conservatica recnineendations are diseretiodary egency activities to SRR
implen ent recovery sctions, he.ag foplement recovery plans, to develop informetion, or o

ofhm 58 further the purposes of a0 Aot

Inordcfo:theSmeewbekeptmwmedofaﬁzonsmmmmgora‘vmdmgadverseeﬁ'eatsor T
benefitting listed species or their habitats, the Service requests notification of the nnplemmon :
of any conservation recammendzijons. We bave the following recommendations:

1.  The FEWA should host a series of meetings with Caltrans, the San Marteo County,
. California Deparument of Fish and Game, and the Service to discuss issues related to
ongoing impacts to numerous federally listed species found within the Highway 1 corridor.

2. FHWA zhould implement conditions fom the draft Recavery Plan for the California red-
l:gged frog where their action(s) may affect the red-legged frog or its habitat. Some
cunditions for mplemsaizion foehidc best maznzgersent practices o mainiain natural
"mem habltat, comporrziion fr babiiat lost or impacied, snd reduston in or aveidance
O TOGIE OF CONCILIS I 5 TeeiEs aud othis wakis bodies;

3. FHWA should participate in i&e recovery plarming' process for the red-legged frog;

4, FHWA should participate in the recovery planning process for the San Francisco garter
sn.ake.
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REINITIATION~CLOSING STATEMENT

This concludes fonral consultation on the actions outlined in the request. As provided m

50 CFR §402.16, reinitiation of formal consultation is requned Where diseretionary Federal
agency involvement or control over the action has been raintained (or is authorized by law) and
if: (1) the amoumt or extent of incidental take is excecded; (2) new information reveals effects of
the ag: ncyachonthatmay uffect listed species or critical habitat in a manner or to an extent not
considered in this opinicn; (3) Gie uzemcy ection is subsequenty modified in a manner that
causes an efigt o te lisied specins or oitioz] habies that was uot eensidered in this opinjon; or
(4) a r.ew spesies is listed <o eritieal Labiten dosignated izt may be alfected by the action. In
instances wheze Wie a1a0unt oF &Xieis af izwidental take is excceded, any Gperations causing such
take must cease peuding reinitiation. -

If you have any questions regarding this opinion, please contac: Sheila Larsen or Ken Sanchez at

(916) &14-6625
RN &x\\

| : .\O{Cayxﬂﬁonﬂz

Actng Figld Supervisor

Enclosures

ce: ARD (ES), Pordand, OR
Depariraent of Tmnspomnon, Oskland, CA
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