
' STATE OF CAliFORNIA- THE RESOURCES AGENcy GRAY QAVIS Governor 

CALIFORNIA COASTAL COMMISSION Filed: March 29,2002 
• South Coast Area Office 

49th Day: May 17, 2002 

•

Oceangate, Suite 1000 
g Beach, CA 90802-4302 
) 59Q-5071 MBa 

M8b 

Staff: SFR-LB 
Staff Report: June 20, 2002 

• 

• 

Hearing Date: July 8-12, 2002 
Commission Action: 

RECORD PAC COPY 
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LOCAL DECISION: Approval with Conditions 

APPEAL NUMBER: A-5-DPT -02-057 and A-5-DPT -02-100 

APPLICANT:. Dr. and Mrs. Lewis Bruggeman 

APPELLANTS: Coastal Commissioners: Sara Wan & Shirley Dettloff 

PROJECT LOCATION: 3425 Scenic Drive, Dana Point, Orange County 

PROJECT DESCRIPTION: Construction of an 8,620 square foot single family dwelling with an 
attached 1,125 square foot 4-car garage and basement including retention of a portion of 
the dwelling that currently encroaches into the bluff top setback; construction of retaining 
walls that will exceed the permitted 30 inches in height; construction of combination 
retaining/windscreen walls to exceed the permitted 6 feet in height; construction of right
of-way improvements including a new cul-de-sac, curb and gutter; and implementation of 
a fuel modification program for fire safety purposes. 

SUMMARY OF STAFF RECOMMENDATION & ISSUES TO BE 
RESOLVED: 

The staff recommends that the Commission, after a public hearing, determine that A 
SUBSTANTIAL ISSUE EXISTS with respect to the grounds on which appeal numbers 
A-5-DPT -02-057 and A-5-DPT -02-100 have been filed because the locally approved 
development raises issues of consistency with the City of Dana Point Local Coastal Program. 
This staff report is a consolidated analysis for both appeals. 

The project approved by the City of Dana Point (City) is the substantial demolition of an existing 
house and construction of a "new" house upon a bluff top Jot located on the Headlands. The 
Headlands is an approximate 120+ acre coastal promontory, portions of which constitute 
environmentally sensitive habitat, and is a significant landmark that gives the promontory its 
name. The Headland bluffs, which are approximately 200 feet high at the project location, are 
visible for several miles up and down the coast. The project site is between the first public road 
and the sea . 
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The project, as approved by the City, involves (1) the retention of the non-conforming portion of 
the house that encroaches into the twenty-five (25) foot bluff top setback required by the City's 
LCP, (2) development which has not been sited and designed to avoid significant adverse 
impacts to an adjacent environmentally sensitive habitat area based on a required fuel 
modification plan, and (3} development that potentially frustrates the dedication of a usable public 
access easement. 

The standard of review for this appeal is the Dana Point Local Coastal Program and the public 
access policies of the Coastal Act. Consequently, the major issues before the Commission are: 

1). Does the substantial demolition (87%) of the existing residence require 
that the Commission treat the entire structure as "new' development, so as 
to mandate that the non-conforming portion be removed? 

2). Has the proposed development been sited and designed to be compatible 
with the adjacent environmentally sensitive habitat area? 

3). Did the City of Dana Point, through its conditions attached to the COP, 
appropriately condition the development to provide a usable public access 
easement? 

Commission staff is recommending that the Commission find substantial issue on concerns #1 

• 

and #2 above. Commission staff is recommending that the Commission find NO substantial • 
issue on concern #3 relative to public access. The motions to carry out the staff 
recommendation are found on pages 5 and 6. 

These appeals were scheduled for the Commission's May 7-10, 2002 meeting in Santa Rosa. 
On April 29, 2002, prior to the Commission's May hearing, the applicant submitted a 49-day 
waiver for A-5-DPT -02-1 00 and requested that the hearing be postponed. This staff report is a 
consolidated staff report for both appeals. At this time, all that is before the Commission is the 
question of whether either or both of the appeals raise a substantial issue. If the Commission 
determines that a substantial issue e~ists, a de novo hearing will be held at a subsequent 
meeting. 

• 
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SUBSTANTIVE FILE DOCUMENTS: 

• City of Dana Point Local Coastal Program (LCP) 
• City of Dana Point file for City coastal development permit CDP01-11 
• Draft Environmental Impact Report, Volume 1, Headlands Development and Conservation 

Plan, Dana Point, California (SCH#2001 071 015) 
• Commission appeal A-6-LJS-99-160 (Summit Resources, L.P.) 
• Commission COP 5-01-240 (De La Pena) 
• Commission COP 5-99-376-A 1 (Langley) 

LIST OF EXHIBITS: 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 

9 . 

10. 

11. 

12. 
13. 
14. 
15. 
16. 

Location Map 
Proposed Headlands Land Use Plan 
Existing LCP Land Use Plan 
Footprint of Existing Residence 
Site Plan of Project as Approved by the City 
Fuel Modification Plan 
Notice of Final Action, Approval of January 16, 2002 
Notice of Final Action, Approval of February 20, 2002 (Amends the January 16, 2002 
approval) 
Commission Appeal, March 29, 2002 which is for the appeal of the project as amended 
by the City on February 20, 2002 
Resolution No. 02-02-20-10, February 20, 2002 which represents the City's final action on 
COP 01-11. 
Agenda Report for the City's January 16, 2002 approval, which is the City's first action on 
COP 01-11 
U.S. Fish and Wildlife Service Letter, January 16, 2002 
Ficcadenti & Waggoner letter of May 6, 2002 
Petra Geotechnical letter of May 20, 2002 
Orange County Fire Authority letter of May 21, 2002 
Department of Fish and Game letter of June 4, 2002 

APPEAL PROCEDURAL NOTES: 

A. APPEALABLE DEVELOPMENT 

Section 30603 of the Coastal Act states: 

(a) After certification of its Local Coastal Program, an action taken by a local government on a Coastal 
Development Permit application may be appealed to the Commission for only the following types of 
developments: 

( 1) Developments approved by the local government between the sea and the first public road 
paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high tide line 
of the sea where there is no beach, whichever is the greater distance. 
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(2) Developments approved by the local government not included within paragraph ( 1) that are located 
on tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, stream, 
or within 300 feet of the top of the seaward face of any coastal bluff. 

Sections 30603(a)(1) and (2) of the Coastal Act establishes the project site as being appealable 
by its location between the sea and first public road (Exhibit 1 ). 

B. GROUNDS FOR APPEAL 

The grounds for appeal of an approved local COP in the appealable area are stated in Section 
30603(b)(1 ), which states: 

(b)(J) The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation that the 
development does not conform to the standards set forth in the certified Local Coastal Program or the 
public access policies set forth in this division. 

The grounds for the current appeal include contentions that the approved development does not 
conform to the standards set forth in the certified LCP regarding development within a required 
bluff top setback, the siting and design of a project adjacent to an environmentally sensitive 
habitat area, and the public access policies set forth in the LCP and the Coastal Act. Review of 
the administrative record submitted by the City on March 15, 2002 discloses a potential adverse 

• 

effect on public access, as condition #45 of the Planning Commission's resolution requires the • 
dedication of a public lateral access easement yet no such easement is identified on the plans 
submitted for the development as approved by the City. 

Section 30625(b)(2) of the Coastal Act requires the Commission to conduct a de novo hearing of 
the appealed project unless the Commission determines that no substantial issue exists with 
respect to the grounds stated for the appeal. If Commission staff recommends a finding of 
substantial issue, and there is no motion from the Commission to find no substantial issue, the 
substantial issue question will be considered moot, and the Commission will proceed to the de 
novo public hearing on the merits of the project. The de novo hearing will be scheduled at a 
subsequent Commission hearing. A de novo public hearing on the merits of the project uses the 
certified LCP as the standard of review. In addition, for projects located between the first public 
road and the sea, findings must be made that any approved project is consistent with the public 
access and recreation policies of the Coastal Act. Sections 13110-13120 of the California Code 
of Regulations further explain the appeal hearing process. 

• 
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QUALIFICATIONS TO TESTIFY BEFORE THE COMMISSION 

If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have an opportunity to address whether the appeal raises a 
substantial issue. The Chair will set the time limit for public testimony at the time of the hearing. 
As noted in Section 13117 of the California Code of Regulations, the only persons qualified to 
testify before the Commission at the substantial issue portion of the appeal process are the 
applicants, persons who opposed the application before the local government (or their 
representatives), and the local government. Testimony from other persons must be submitted in 
writing. 

Upon the close of the public hearing, the Commission will vote on the substantial issue matter. It 
takes a majority of Commissioners present to find that no substantial issue is raised by the local 
approval of the subject project. 

If the appeals are held to raise a substantial issue, at the de novo hearing, the Commission will 
review the proposed project de novo and all interested persons may speak. The de novo hearing 
will occur at a subsequent meeting date. All that is before the Commission at this time is the 
question of substantial issue. 

I. STAFF RECOMMENDATION FOR SUBSTANTIAL ISSUE: 

A. MOTION AND RESOLUTION FOR SUBSTANTIAL ISSUE WITH REGARD TO APPEAL 
NO. A-5-DPT-02-057 

The staff recommends that the Commission make the following motion and adopt the following 
resolution: 

Motion: I move that the Commission determine that Appeal No. A-5-DPT-02-057 raises NO 
Substantia/Issue with respect to the grounds on which the appeal has been filed 
under §30603 of the Coastal Act. 

Staff Recommendation: 

Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings. Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective. 
The motion passes only by an affirmative vote of the majority of the Commissioners present. 
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Resolution to Find Substantial Issue: 

The Commission hereby finds that Appeal No. A-5-DPT-02-057 presents a SUBSTANTIAL 
ISSUE with respect to the grounds on which the appeal has been filed under §30603 of the 
Coastal Act regarding consistency with the certified Local Coastal Plan. 

B. MOTION AND RESOLUTION FOR SUBSTANTIAL ISSUE WITH REGARD TO APPEAL 
NO. A-5-DPT-02-100 

The staff recommends that the Commission make the following motion and adopt the following 
resolution: 

Motion: I move that the Commission determine that Appeal No. A-5-DPT-02-100 raises NO 
Substantia/Issue with respect to the grounds on which the appeal has bean filed 
under §30603 of the Coastal Act. 

Staff Recommendation: 

Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings. Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective. 
The motion passes only by an affirmative vote of the majority of the Commissioners present. 

Resolution to Find Substantial Issue: 

The Commission hereby finds that Appeal No. A-5-DPT-G2-100 presents a SUBSTANTIAL 
ISSUE with respect to the grounds on which the appeal has been filed under §30603 of the 
Coastal Act regarding consistency with the certified Local Coastal Plan. 

II. SUBSTANTIAL ISSUE FINDINGS AND DECLARATIONS: 

The Commission hereby finds and declares: 

A. LOCAL GOVERNMENT ACTION 

COP No. 01-11 

On January 16, 2002, the City of Dana Point Planning Commission held a public hearing on the 
proposed project. At the conclusion of the public hearing, the Planning Commission adopted 
Resolution No. 02-01-15-051

, which approved with conditions local Coastal Development Permit 
COP No. 01-11 and Site Development Plan SOP 01-81, Variance V01-22, and Conditional Use 
Permit CUP 01-35 " ... to permit the construction of an 8,620 square foot single family dwelling 

Resolution No. 02-01-15-05 has NOT been attached as an exhibit to save paper and reduce the 
bulk of the staff report. Resolution No. 02-02-20-10 (Exhibit 10 of this staff report), which amended 
COP 01-11, replaces resolution No. 02-01-15-05 and represents the City most recent action. 

• 

• 

• 
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with an attached 1, 125 square foot 4-car garage and basement. A site development permit is 
requested to retain a portion of the dwelling that currently encroaches into the bluff top setback 
and retaining walls that will exceed the permitted 30 inches in height. A conditional use permit is 
requested to construct combination retaining/windscreen walls to exceed the permitted 6 feet in 
height. Also included in the proposed project is an alternative fuel modification and public 
right-of-way improvements that include a new cul-de-sac, curb and gutter. n The action by the 
Planning Commission was not appealed to the City Council. The local appeal process expired on 
January 31, 2002. The City's action was then final for purposes of local procedures, and the 
Commission received the City's Notice of Final Action on February 20, 2002. Two Coastal 
Commissioners filed an appeal on March 6, 2002 during the Coastal Commission's ten (10) 
working day appeal period. Although the City had received notice that the Commission's appeal 
period was running, the City was unaware of the Commission's pending appeal when it acted on 
an amendment to COP 01-11 on February 20, 2002 as the appeal was not filed until March 6, 
2002. 

On February 20, 2002, the City of Dana Point Planning Commission held a public hearing on an 
amendment to the project as approved by the City on January 16, 2002. At the conclusion of the 
public hearing, the Planning Commission adopted Resolution No. 02-02-20-10 (Exhibit 1 0). This 
resolution amended the conditions to local Coastal Development Permit COP No. 01-11 and Site 
Development Plan SOP 01-81, Variance V01-22, and Conditional Use Permit CUP 01-35 to 
amend conditions principally relating to the type of construction material to be used for certain 
retaining walls plus other clarifying language. The affected conditions are #13, #18, #27, and 
#28. The action by the Planning Commission was not appealed to the City Council. The local 
appeal process expired on March 7, 2002. The Commission on March 18, 2002 received the 
City's Notice of Final Action. The City's action was then final for purposes of local procedures, 
and two Coastal Commissioners filed an appeal during the Coastal Commission's ten (10) 
working day appeal period (Exhibit 9). 

Analysis of both of these City actions and subsequent Commission appeals has been combined 
into this one staff report . 
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B. PROCEDURAL HISTORY OF APPEALS AND APPELLANTS' CONTENTIONS 

The Commission received a Notice Of Final Local Action on City COP 01-11 on February 20, 
2002 {Exhibit 7). The Commission on March 18, 2002 received the Notice Of Final Action from 
the City of Dana Point for an amendment to COP 01-11 {Exhibit 8). 

COP 01-11, as initially adopted by the City, approved the partial demolition of an existing 
residence and construction of a new 8,620 sq. ft. single-family residence plus associated 
improvements. On March 6, 2002, within ten working days of receipt of the Notice Of Final 
Action and prior to learning of the City's amendment to its January 16, 2001 action, 
Commissioners Wan and Dettloff appealed the original local action on the grounds that the 
approved project did not conform to the requirements of the certified LCP2

• This appeal has 
been assigned Commission appeal number A-5-DPT-02-057. 

On March 29, 2002, within ten working days of receipt of the Notice Of Final Action for the 
amendment, Commissioners Wan and Dettloff appealed that local action on the grounds that the 
approved project does not conform to the requirements of the certified LCP or with the public 
access policies of Chapter 3 of the Coastal Act (Exhibit 9). The appeal of COP 01-11 as 
amended by the City of Dana Point has been assigned Commission appeal number 
A-5-DPT -02-100. 

A copy of the appellants' contentions is attached as Exhibit 9. The appellants, in summary, raise 

• 

the following three issues. First, they contend that the substantial demolition of eighty-seven • 
percent of the existing structure {based on square footage) qualifies the proposed redevelopment 
as new development. Consequently, the existing non-conforming development that encroaches 
into the required bluff top setback should also be removed. Next, they argue that the proposed 
development is adjacent to environmentally sensitive habitat and requires a fuel modification 
plan. The City's Notice Of Final Action did not contain sufficient information to determine 
whether the fuel modification would or would not have an adverse effect on the adjacent 
environmentally sensitive habitat area. Consequently, based on the lack of information, they 
argue that the project as approved by the City raises a substantial issue regarding compliance 
with the LCP and warrants Commission review to evaluate the potential impact of the project to 
adversely affect ESHA areas. Finally, the project plans (Exhibit 5) do not identify a lateral public 
access easement for a potential bluff-top trail as required by condition #45 of the Planning 
Commission's resolution (Exhibit 10, Page 12). Development identified by the site plan would 
obstruct the ability of the public to utilize this trail should it become available. 

C. SUBSTANTIAL ISSUE ANALYSIS 

1. Project Location, Description and Background 

The subject site is located at 3425 Scenic Drive in the City of Dana Point, Orange County 
(Exhibits 1-3). The project site is located between the first public road and the sea. Of special 

2 The appeal of Commissioners Wan and Dettloff, dated March 6, 2002, has NOT been attached as 
an exhibit. The appeal of Commissioners Wan and Dettloff, dated March 29,2002 has been 
attached as Exhibit 9. The appeal of March 29, 2002 is basically a duplicate of the March 6, 2002 
appeal, with one additional claim. • 
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note is the project site's location on a coastal bluff in an area commonly referred to as the 
Headlands. The Headlands is an approximate 120+ acre coastal promontory, portions of which 
constitute environmentally sensitive habitat, and is a significant landmark that gives the 
promontory its name. The Headland bluffs, which are approximately 200 feet high at the project 
location, are visible for several miles up and down the coast. 

The local government's administrative record indicates that the proposed project is the 
construction of an 8,620 square foot single family dwelling with an attached 1,125 square foot 
4-car garage and basement. A site development permit has been requested to retain a portion 
of the dwelling that currently encroaches into the bluff top setback required by the City's LCP and 
for retaining walls that will exceed the permitted 30 inches in height. A conditional use permit has 
been requested to construct combination retaining/windscreen walls to exceed the permitted 6 
feet in height. Also included as part of the proposed project, as approved by the City, is the 
submission of a fuel modification plan and public right-of-way improvements that include a new 
cul-de-sac, curb and gutter. 

2. Local Coastal Program Certification 

Prior to the City of Dana Point's incorporation in 1989, the Commission approved the 
segmentation of formerly unincorporated Orange County's coastal zone into the Capistrano 
Beach, Dana Point, Laguna Niguel, and South Laguna segments. The project site is within the 
original Orange County Dana Point LCP segment. The LCP for this area was adopted by the 
Commission in 1986. This document along with the Orange County Zoning Code as it existed at 
the time of certification constitutes the City's certified LCP at the project site. 

3. Analysis of Consistency with Certified LCP and Public Access Policies of 
the Coastal Act 

Pursuant to Section 30603 of the Coastal Act, the local COP may be appealed to the 
Commission on the grounds that the proposed development does not conform to the standards 
set forth in the certified Local Coastal Program (LCP) or the public access policies of the Coastal 
Act. The appeals at issue raise both grounds. Thus, the Commission must assess whether the 
appeals raise a substantial issue as to the project's consistency with the certified LCP or the 
access policies of the Coastal Act. 

In making the substantial issue assessment, the Commission typically considers whether the 
appellants' contentions regarding the inconsistency of the local government action with the 
certified LCP or the Coastal Act raise significant issues in terms of the extent and scope of the 
approved development, the support for the local action, the precedential nature of the project, 
whether a significant coastal resource would be affected, and whether the appeal has statewide 
significance (A-5-LGB-98-141 (Trudeau)). 

In the current appeal of the project as approved by the City, the appellants contend that the City's 
approval of the project does not conform to various provisions of the certified LCP and the public 
access requirements set forth in the Coastal Act. First, the appellants state (Exhibit 9) that the 
proposed development as approved by the City of Dana Point qualifies as new development and 
that the existing non-conforming structure, which encroaches into a required bluff top setback, 
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should not have been allowed to remain. The applicant through two letters prepared by 
engineering consultants (Exhibits 13 and 14) has provided a response to the staff report of April 
18, 2002 which was not acted on as the applicant requested a postponement. The issue of new 
development will be discussed in subsection "a." (Page 1 0). 

Next, appellants contend that the fuel modification plan has potentially adverse impacts on 
adjacent ESHA areas, which requires further review, as the City's administrative record is unclear 
regarding this issue. The appeal was filed based on conditions #41 and #64 attached to the 
Notice Of Final Action (Exhibit 10, Pages 12 & 15), which implied that the fuel modification 
program approval from the Orange County Fire Authority would be subsequent to the issuance of 
the City's COP. This would leave the potential that the fuel modification program could have an 
unevaluated impact through the City's COP process on adjacent ESHA through the clearing of 
native vegetation to eliminate combustible materials adjacent to the residence. Since the filing of 
the appeals, the Commission has received the City's administrative record and a copy of the 
OCFA's approved fuel modification plan (Exhibit 6). Additionally, Commission staff met with 
OCFA on May 10, 2002 and received a letter from OCFA on May 28, 2002 (Exhibit 15). The 
Department of Fish and Game submitted comments on the fuel modification plan on June 6, 
2002 (Exhibit 16). The effect of this most recent fuel modification information on the appeal will 
be discussed in subsection "b." (Page 15). 

• 

In the final assertion, appellants contend, based upon review of the administrative record 
submitted by the City on March 15, 2002, that the project involves a potential future adverse 
effect on public access. As approved by the City, condition #45 (Exhibit 10, Page 12) of the 
Planning Commission's resolution requires the irrevocable dedication of a public lateral access • 
easement as required by the City's LCP. No such easement is identified on the site plans 
submitted for the development as approved by the City. Consequently, the ability to accept and 
use the public access easement would be obstructed. The analysis of the public access policies 
on the project as approved by the City will be discussed in subsection "c." (Page 19). 

The application of the City's LCP policies on the project as approved by the City is evaluated 
below. 

a. New Development on a Bluff Top 

The coastal bluffs of Dana Point are a natural scenic resource. Beautiful in themselves, the 
bluffs provide magnificent vistas of the ocean and shoreline. Understandably, these same 
qualities provide a tremendous incentive to develop bluff top property. Development on coastal 
bluffs, however, is inherently dangerous. Consequently, development must be set back from the 
bluff edge a sufficient distance to assure that it will not damage the structural integrity of the bluff 
or require that the development be protected through the use of protective devices. To address 
these concerns, the City's certified LCP for this area contains the following policies to guide 
development in hazardous areas. 

Policy #18 of the Geologic Hazards Section states: 

In areas of new development, above ground structures will be setback a 
sufficient distance from the bluff edge to be safe from the threat of bluff • 
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erosion for a minimum of 50 years. The City will determine the required 
setback in order to make this determination. 

Moreover, the Headlands High Density Residential development standards section 
(D1 g) of the LCP states: 

Rear setback: all structures shall be set back a minimum of 25 feet from 
the edge of the bluff. 

Policy #19 of the Geologic Hazards Section states: 

The setback area mentioned in Policy 18 will be dedicated as an open 
space easement as a condition of the approval of new development. 
Further setback requirements are specified in the Access Component. 

Policy #20 of the Geologic Hazards Section states: 

Within the required bluff top setback, drought-tolerant vegetation will be 
maintained. Grading, as may be required to establish proper drainage or 
to install landscaping, and minor improvements that do not impact public 
views or bluff stability, may be permitted . 

Section 7-9-151 of the Zoning Code states: 

A nonconforming building or structure which conforms as to use but 
which does not conform to the development standards for the district 
within which it is located, and which was not established in compliance 
with an approved variance or use variance, may be altered, added to or 
enlarged to the extent that such alteration, addition or enlargement 
complies with the applicable development standards for the district within 
which it is located and with all other applicable regulations and provided 
such alteration, addition or enlargement does not increase or expand the 
area or amount of nonconformity with the existing applicable district 
regulations. 

The development as approved by the City is the substantial demolition (87% based on square 
footage) of an existing 3,300 square foot pre-coastal residence that was built in approximately 
1926 and the construction of an 8,620 square foot residence on a bluff top lot. The applicant is 
proposing to retain the seaward most portion of the residence, which is approximately 427 sq. ft. 
The portion of the residence to be retained is the portion that encroaches into the minimum 25 

·setback from the bluff edge. Consequently one of the issues before the Commission is whether 
the proposed development as approved by the City qualifies as "new' development or as an 
"improvement" to an existing residence . 

i. "New' Development versus "Improvements' to an existing structure 
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The City of Dana Point agenda report of January 16, 2002 notes that the proposed development 
would retain the 427 sq. ft. of the existing residence that is within the required 25' bluff top 
setback. The City's agenda report states: "This portion of the residence is considered 
non-conforming; however, if this area is retained in this manner, the City has permitted new 
structures to be. built connecting to these areas so long as they are not entirely demolished and 
replaced." 

Section 7-9-151 of the Orange County Zoning Code would allow the non-conforming portion to 
be retained provided that such alteration, addition, or enlargement does not increase or expand 
the area or amount of nonconformity. Consequently the first of several issues before the 
Commission is whether the development as approved by the City based on the City's LCP should 
be classified as an "improvemenr to an existing structure, which would allow the encroachment 
to remain OR as "new' development, which would have mandated that the encroaching 
development be removed. 

The City's certified LCP does not specify at what point the extent of an "improvemenr would 
qualify as "new' development. The Commission has provided guidance on this issue. The 
Commission, in evaluating its coastal development permit applications, typically considers 
improvements to a structure to qualify as .!:!!!! development when over 50% of the exterior walls 
are demolished3

• In this case only 427 sq. ft. of an existing 3,300 sq. ft. residence are to be 
retained. This amounts to demolition of 87% of the existing structure based on square footage. 

• 

Based on the lineal extent of walls demolished (using the Commission's methodology) the • 
amount of demolition is 82% Therefore the project as approved by the City constitutes "nevi' 
development under the Commissions typical applied "rule of thumli'. 

Though the Commission's typically applied "rule of thumti' clearly establishes that the proposed 
development constitutes "new' development, the determination of "nevi' development must be 
founded upon the City's LCP. Section 7-9-151 of the Zoning Code allows a existing 
nonconforming building which conforms to use but which does not conform to existing 
development standards provided that the alteration, addition, or enlargement does not increase 
or expand the area or amount of nonconformity. Thus, the proposed development qualifies as 
either "nevi' development or as an "improvemenr to an existing residence depending on how 
Section 7-9-151 of the Zoning Code is interpreted. 

The crucial language of Section 7-9-151 of the Zoning Code for determining whether the 
proposed development constitutes "new" development or an "improvement' to an existing 
residence depends on whether or not the proposed work increase or expands the area or amount 
of nonconformity. In this specific proposal, the Commission finds that the proposed development 

3 This interpretation is consistent with the Commission's action on Commission COP 5-01-240 (De 
La Pena). In COP 5-01-240 (DeLaPena), the applicant proposed retention of the seaward 
encroaching development on a coastal bluff in the City of Laguna Beach while undertaking 
substantial demolition of the landward development. Clearly the intent of the applicant was to 
retain, as much as possible, the existing non-conforming development for purposes of keeping 
development close to the bluff edge to maximize private views. The applicant proposed demolition 
of 48% of the existing development and the Commission found that the proposed development 
could be considered an "improvement' to an existing residence subject to an engineering 
confirmation that demolition would be limited to 50% or less. As "nevi' development the project 
would be required to comply with bluff top setback standards. • 
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qualifies as new development under Section 7-9-151 of the Zoning Code for the following 
reasons. 

First, the project is the demolition of an existing approximate 3,300 square foot residence where 
only 427 square feet is to be retained. The 427 square foot retention is the existing 
nonconforming portion of the existing house. The intent of retaining the 427 square foot 
encroachment is to allow the construction of nearly 8,200 square feet of new development under 
the auspices that this somehow constitutes an addition to an existing structure. The 427 square 
foot remainder would only constitute 5% of the resultant structure. The resultant structure itself 
would be nonconforming due to the 427 square foot encroachment remaining. The appropriate 
use of Section 7-9-151 would be to allow small reasonable modifications to existing residences, 
not the substantial demolition and reconstruction of existing development. Clearly the extent of 
the proposed new construction provides opportunities for constructing a conforming 8,200 square 
foot residence which would abate the nonconformity. 

Second, the proposed construction will expand the amount of nonconformity by substantially 
increasing the economic life of the nonconforming development through the addition of the new 
development thereby perpetuating the presence of the nonconforming development. In this 
situation, instead of an old nonconforming 3,300 square foot residence, the potential is to have a 
new nonconforming 8,620 square foot residence with a significantly enhanced economic life. 
The fact that the applicants have chosen to demolish nearly all of the existing residence is 
indicative of the fact that entire residence has reached the end of its economic life. Allowing 
nonconforming uses which have reached the end of their economic life to continue indefinitely 
into the future constitutes an expansion of nonconformity . 

Therefore the Commission finds that the development, as approved by the City constitutes, "new' 
development under Section 7-9-151 of the Zoning Code. Consequently, the Commission 
determines substantial issue as it must evaluate the proposed development through the de novo 
process to conform it to the requirements of the City's certified LCP. As approved by the City, 
the development is in conflict with the City's certified LCP, and this stated ground for appeal 
raises a substantial issue within the meaning of Coastal Act Section 30625(b). 

ii. Bluff Top Development 

Bluff top development is inherently risky4
• New development must be consequently set back an 

appropriate distance to minimize the potential that the approved development would be 

4 Petra Geotechnical (Exhibit 14) has responded to this section of the staff report. Petra has divided 
their response into three categories: 1) 50 year setback, 2) hardscape in the setback zone, and 3} 
the issue of whether the geotechnical studies are complete. In terms of issue #1 Petra has 
concluded through their geotechnical update that the project site would be safe from erosion for a 
period of fifty years. In terms of issue #2 Petra asserts that hardscape is superior to the use of 
native vegetation for promoting bluff stability. In terms of issue #3 Petra asserts that the 
geotechnical studies are complete. 

What is before the Commission at this time is consideration of "Substantial Issue" which is an 
evaluation of the projects conformity with the City's LCP. The responses by Petra relate more to 
how the project should be evaluated by the Commission at the de novo hearing. For example, 
Petra is more than likely correct that the site may be safe from the threat of erosion for a period of 
fifty years. Petra's suggestions may be incorporated into the Commission's COP. What is before 
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destroyed by a landslide or other geologic instability, that the development itself could affect the 
structural integrity of the bluff, or in any manner require the use of protective devices. 

To minimize the risk of constructing a structure on a bluff top, the City's certified LCP contains 
policies requiring that proposed development be set back from the bluff edge. Policy #18 of the 
Geologic Hazards Section states that an above ground structure must be setback a sufficient 
distance so that the proposed development would be safe from the threat of erosion for a period 
of fifty (50) years. Additionally, the implementation section of the LCP for the Headlands states 
that all structures shall be setback a minimum of 25' from the edge of bluff. These two policies, 
when taken together result in a minimum setback of 25', but a greater setback may be required 
depending on the results of a geotechnical report. 

Policies #19 and #20 of the Geologic Hazards Section also require that development in the 
setback be limited to open space and requires the use of drought tolerant vegetation to minimize 
the adverse impacts hardscape could have on bluff stability. The application of these policies is 
also important relative to public access (Page 19) requirements, which oblige that the applicant 
offer a public access easement. 

• 

Based on the Commission's determination that the development as approved by the City 
constitutes new development, the project is not in conformance with the City's certified LCP. The 
site plans document that an existing paved patio area exists right-up to the bluff top edge and 
that portions of the existing residence encroach to within eight feet of the bluff edge. The City's 
agenda report of Januarys 16, 2002 (Exhibit 11, Page 4) notes that the plans indicate that the 
existing dwelling encroaches approximately 1' to 16' into the bluff top setback. This results in an • 
area of encroachment of 427 square feet for the residence. Clearly, the development as 
approved by the City, which the Commission considers to be new development, is not in 
compliance with the distance setback standards of the City's certified LCP. 

However, the examination of the project's consistency with the City's LCP is not simply limited to 
evaluating the 25' setback, but also requires an analysis that proposed development be setback 
in such a manner that the development would not be adversely affected by erosion for a period of 
50 years as determined through a geological evaluation. This aspect of the bluff top setback 
standard will be evaluated below. 

A review of the City's administrative record includes several geotechnical studies related to the 
proposed project, a response by City's geotechnical consultant to these geotechnical studies, 
and the City's agenda reports to the Planning Commission (Exhibits 9 & 11 ). None of these 
documents specifically evaluate whether or not the development as approved by the City would 
be safe from bluff erosion for a period of 50 years. The administrative record implies that the 
development, as approved by the City, may not be appropriately designed or setback. 

the Commission at this time is the fact that the City did not demonstrate through its administrative 
record that the proposed development conformed to the requirements of the LCP, specifically Policy 
#18 of the Geologic Hazards section. Therefore the Commission has a responsibility to review the 
project through its coastal development review process to assure that it is being undertaken in 
conformance with the City's LCP. At the de novo hearing the geotechnical data submitted by Petra 
will be taken into consideration for evaluating the proposed development. • 
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The City's geotechnical consultant, Zeiser Kling Consultants, in report dated December 28, 2001 
stated "The consultant states that retreat of the bluff top back to the residence is possible during 
the life expectancy of the project. Therefore, exterior improvements between the house and bluff 
top could become undermined in the future, and could experience distress and even total loss of 
support. It is the consultant's responsibility to make the applicant aware of the risks involved. . .. 
The current design proposes to leave a portion of the existing residence within the bluff edge 
setback zone. This portion of the structure does not conform to current recommendations for 
deepened footings. The consultant provides a risk assessment statement for structures within 
the setback zone. The applicant should acknowledge and accept the risk as a condition of 
approval." The preceding narrative does not discuss the issue of whether the development as 
approved by the City would be consistent with Policy #18 which mandates that development be 
setback to assure that it safe from the threat of erosion for a period of fifty years. The 
geotechnical recommendation simply asserts that the applicant should assume the risk. 

A review of the City's agenda report for January 16, 2002 did not disclose any additional analysis 
based on Policy #18. The City's agenda report simply acknowledges that the proposed 
development encroaches into the required setback and that "A supplemental report was provided 
by the project geologist to address the retention of the dwelling and the report was reviewed by 
the City's consultant specializing in bluff-top stability." (Exhibit 11, Page 4). To demonstrate 
consistency with the City's LCP the City's agenda report should have contained an analysis that 
the proposed development would be safe from the threat of erosion for a period of 50 years. 

A review of the City's findings for the resolution of adoption (Resolution No. 02-02-20-1 0) also did 
not disclose any findings responding to the requirements of LCP Policy #18. Though findings #1 
and #11 state that the project is consistent with the City's LCP, none the twenty-five findings 
explicitly reference project conformance with the requirements of LCP Policy #18. However, 
finding #12 (Exhibit 10, Page 3) acknowledges that the proposed development "should not be 
affected by the expected slow progressive retreat of the present bluff top assuming appropriate 
foundation design as recommended hereiri'. Though finding #12 acknowledges that the bluff is 
retreating, no assessment was made that the development would be safe from erosion for the 
required 50-year minimum period. 

A review of the City's conditions of approval for the resolution of adoption (Resolution No. 
02-02-20-1 0, Exhibit 1 0) also did not disclose any conditions of approval responding to the 
requirements of LCP Policy #18. Conditions #16 and #25 (Exhibit 10, Pages 8 & 9) for example 
require that a soils-geotechnical report be prepared. The purpose of the geotechnical report is to 
make an assessment of the potential soil related constraints and hazards such as slope 
instability settlement, liquefaction, or related secondary seismic impacts. The Commission notes, 
that even though two geotechnical reports were prepared and evaluated by the City, that the 
geotechnical suitability of the site for the proposed development was nevertheless not fully 
evaluated since additional studies are being proposed. Therefore, the Commission concludes, 
for the reasons cited above, that the appeal of the proposed development raises a substantial 
issue with the City's LCP. 

b. The Siting and Design of Development Adjacent to an ESHA 

The project site is immediately adjacent to an area believed to constitute environmentally 
sensitive habitat area. The City's agenda report of January 16, 2002 (Exhibit 11, Page 5) notes 
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that the subject property is next to a pocket mouse preserve on the Headlands property. The 
certified LCP notes the environmental importance of the Headlands area. Under the certified 
LCP 18.3 acres are designated as "Open Space" and 22.3 acres as "Conservation" to ensure 
protection of the remaining biotic communities. The relevant LCP policies for evaluating 
development adjacent to an ESHA area are cited below. 

Policy #7 of LCP Resource Component states: 

Development adjacent to significant and sensitive natural areas should be 
designed to minimize human encroachment. 

Policy #13 of LCP Resource Component states: 

Development shall be prohibited in areas with high habitat value, except for uses 
dependent on such resources and shall not significantly disrupt habitat values of 
such areas. This policy applies only to areas designated as 5.41 (Conservation) 

• 

The project site is immediately adjacent to an area designated as Conservation (5.41) (Exhibit 3). 
Section 7-9-118.3 of the Orange County Zoning Code, which is used as the LCP's 
implementation program, contains the definition for "development'. Under the LCP the definition 
of "developmenr essentially duplicates Section 30106 of the Coastal Act and includes the 
removal of significant vegetation as meeting the definition of "deve/opmenr. Neither the Land 
Use Plan nor the Zoning Code contains a definition for "environmentally sensitive habitat area 
(ESHA)". Though the LCP lacks a formal definition for ESHA, the LCP acknowledges that the • 
purpose and intent of the Conservation district (5.41 on the Land Use Plan) is to protect and 
preserve certain bluff areas in a natural state because of unique and sensitive environmental 
features. Furthermore, under the discussion of Environmentally Sensitive Habitat Areas, the LCP 
background narrative notes that "Environmentally sensitive habitat areas are defined as any area 
in which plant or animal life or their habitats are either rate or especially valuable because of their 
special nature or role in the ecosystem and which could easily be disturbed or degraded by 
human activities and developments." The City's LCP background narrative then goes on to note 
that the Headlands area contains several rare plant species such as the Blechman's dudleya and 
contains remnants of coastal sage scrub community. The U.S. Fish and Wildlife service also 
notes that the project site borders the temporary preserve which supports two Federally listed 
species, the endangered Pacific Pocket Mouse and the California gnatcatcher. Additionally, the 
LCP notes that the purpose of the Open Space district (5.40 on the Land Use Plan) is to provide 
outdoor recreational opportunities while protecting notable natural resources. The project site is 
adjacent to areas designated as Open Space (5.4 on the Land Use Plan) and Conservation (5.41 
on the Land Use Plan). Exhibit 3 shows the adjacent land use designations. 

In subsection "i" (Page 11) the Commission determined that the project qualified as "new' 
development. Development as defined by the City's LCP includes the removal of major 
vegetation. Fuel modification plans, when they involve the removal of major vegetation qualify as 
development subject to review through the coastal development review process. Consequently 
the interrelationship of the project to fuel modification must be evaluated to determine if the 
project has be designed to minimize adverse impacts on ESHA areas. Policy #13 of the 
Resource Component of the LCP states that development shall be prohibited in areas with high 
habitat value. Policy #7 states that development adjacent to environmentally sensitive areas • 
should be designed to minimize human encroachment. 
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The implementation of these LCP policies is acknowledged in finding #8 of the CDP, which states 
that the proposed development will be sited and designed to prevent adverse impacts to 
environmentally sensitive habitat areas. The City's Notice of Final Action (dated February 11, 
2002) identified that the project would be subject to a fuel modification program (Exhibit 11, 
Pages 4 & 5). The fuel modification plan could constitute development if it results in the removal 
of sensitive vegetation, which could adversely impacts habitat values. A fuel modification plan 
that has an adverse impact on habitat value would be inconsistent with Policies #7 and #13 of the 
LCP as it would constitute development in a sensitive habitat area (one with high habitat value) 
that encroaches unnecessarily. [the prohibitions are against development in areas with high 
habitat value (13) and development adjacent to ESHA that doesn't minimize human 
encroachment (#7)]. Based on the application of Policies #7 and #13 the proposed development 
should be sited and designed to avoid areas with high habitat value and to minimize 
encroachment into offsite sensitive habitat areas (including through adverse impacts of the fuel 
modification plan). 

Additionally, Section 4291 of the Public Resources Code requires that a 30 foot minimum 
firebreak be provided around structures located in or adjoining any mountainous area, brush 
covered lands, or grass covered lands. As new development the proposed home must be sited 
and designed so that any firebreak would not adversely affect native vegetation. Section 18930 
of the Health and Safety Code, however, allows the development of regulations exempting 
structures with exteriors constructed entirely of nonflammable materials . 

A review of the City's findings and conditions of approval attached to the City's Notice of Final 
Action disclosed that the project as approved by the City was determined to be sited and 
designed to prevent adverse impacts to environmentally sensitive habitats and scenic resources 
located in adjacent parks and recreations areas and will provide an adequate buffer (Finding #8, 
Exhibit 10). Though the City's findings make the assertion that the project has been sited and 
designed to prevent adverse impacts to adjacent ESHA areas, Conditions #41 and #64 require 
that the Orange County Fire Authority (OCFA) approve a fuel modification plan. The implication 
of Conditions #41 and #64 is that the approval of a fuel modification plan by the Orange County 
Fire Authority would be occurring subsequent to the City's action approving the coastal 
development permit. This raises the possibility that the Orange County Fire Authority could 
require a fuel modification plan that has the potential for onsite and offsite removal of native 
vegetation that could be considered part of an ESHA without any additional City review. This 
would also constitute an encroachment of new development into the setback zone in conflict with 
Policy #13. Based on the limited information available in the City's Notice of Final Action, an 
appeal was made. 

In response to the filing of this appeal, the City submitted its administrative record, which was 
received by the Commission on March 15, 2002. This administrative record included two letters 
from the U.S. Fish and Wildlife Service concerning their review of the fuel modification plan. The 
City submitted a copy of the OCFA approved fuel modification plan (Exhibit 6), which was 
received on April 12, 2002. 

In terms of the U.S. and Wildlife Service letters, which evaluated the effects of the proposed fuel 
modification plan on the adjacent ESHA, the USFWS concluded that implementation of the fuel 
modification plan would not have a significant adverse impact. One letter is dated January 16, 
2002 (Exhibit 12) and is in response to a December 5, 2001 Jetter from the City. The other U.S. 
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Fish and Wildlife Service letter is dated October 2, 2001. The October 2, 2001 U.S. Fish and 
Wildlife Service letter is "obsolete" as the January 16, 2002 letter is most current. Both letters 
note that the project site borders the temporary preserve which supports two Federally listed 
species, the endangered Pacific Pocket Mouse and the California gnatcatcher. Both letters state 
that the "fuel modification plan includes a proposal to remove vegetation within the Preserve." 
Both letters go on to state that the fuel modification plan would involve the removal on the 
preserve of non-native vegetation, dead brush, and debris within fifty feet of the applicant's 
property. Following removal, the affected area would be replanted with native fire-resistant 
plants. This would impact approximately 0.14 acres of the preserve. The U.S. Fish and Wildlife 
letters conclude that if the Service's recommendations were followed the fuel modification plan 
would not result in a take of the pocket mouse. To confirm the conclusions of the U.S. Fish and 
Wildlife Service, Commission staff requested a review by the California Department of Fish and 
Game. The Department of Fish and Game response was received on June 6, 2002 (Exhibit 16) 
and concurred with the findings of the U.S. Fish and Wildlife Service. 

In terms of the fuel modification plan itself, the Orange County Fire Authority (OCFA) in 
approving a fuel modification plan, based on its "Fuel Modification Plans and Maintenance" 
brochure, typically requires the following. Zone A is typically 20' deep and involves, but is not 
limited to, the total removal of fire prone plants, pruning of foliage to reduce fuel loads, the use of 
"high moisture" plants, the removal of plant litter, and the use of irrigation. Zone B is typically a 
50' deep irrigated zone, which is less restrictive than Zone A. Zones C & D combined are 1 00' 
deep and consist of thinned vegetation. Zones A through D, when combined constitute a fuel 
modification zone, which is approximately 170' deep. 

Based on the project plans, the structure as approved by the City is approximately 33 feet from 
the Headlands property line, which implies the potential use of the Headlands ESHA to achieve 
the fuel modification plan objectives. Additionally, the project as approved by the City would be 
sited to within 8' of the bluff edge, which implies that fuel modification would have to be 
undertaken on the bluff face (Exhibit 5). Potentially this negates the findings of the City that the 
project has been sited and designed to prevent adverse impacts to adjacent ESHA areas. 

To gain a better understanding of how fuel modification plans are approved by OCFA, 
Commission staff met with the OCFA on May 10,2002. As a result of that meeting OCFA mailed 
a letter (Exhibit 15) to Commission describing the agency's decision making process to the 
Commission. The OCFA approval was granted through their "Alternate Methods and Materials" 
procedures. The use of the "Alternate Methods and Materials" procedures allows the fuel 
modification requirements to be modified by OCFA based on the use on non-combustible 
construction, the fact that the project is not located within a "Special Fire Protection Area", the 
presence of difficult terrain, the potential that clearance could result in erosion, and to minimize 
impacts to native vegetation. 

Though the fuel modification plan has been approved by OCFA and reviewed by the Department 
of Fish and Game and found not to have an adverse impact, much of this information was 
derived through investigative work subsequent to the arrival of the City's administrative record. 
What is before the Commission at this time is the determination of "Substantiaf Issue". The 
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determination of "Substantial Issue" is based on the analysis and findings5 of the City when it 
made its initial decision on January 16, 2002 and its amended decision on February 20, 2002. 
The analysis and findings of the City, at that time, lack documentation that the proposed 
development was sited and designed in such a manner that the fuel modification plan would have 
a minimal impact on adjacent ESHA and bluff face areas. Additionally, the project plans do not 
show conformance with the requirements of the OCFA approval as the materials to be used for 
the exterior walls have not been identified. Based on the review of the City's analysis, findings, 
and the project plans as approved by the City and in comparison with the OCFA approved fuel 
modification plan, the Commission can not determine that the project as approved by the City is 
in compliance with the certified LCP and must be further evaluated through the de novo process. 

In summary, even though the City's administrative record implies that the development as 
approved by the City may not have a significant adverse environmental impact on the adjacent 
ESHA areas and the bluff face a Substantial Issue exists with the City's LCP which requires that 
the Commission must review the project to assure that the project is implemented consistent with 
the City's certified LCP. Therefore, based on the necessity for additional review, the proposed 
development raises a substantial issue with the LCP. 

c. Public Lateral Access Dedication 

One of the basic goals of the Coastal Act is the maximization of public access to and along the 
coast to promote public recreational opportunities. For example, Section 30212 of the Coastal 
Act states that public access shall be provided in new development. The City's certified LCP 
recognizes the public access mandate and has incorporated policies to promote public access 
and recreational opportunities. These requirements have been incorporated into the City's LCP 
in a variety of ways. Policy #19 of the Environmental Hazards section requires that the setback 
area specified by Policy #18 of the Environmental Hazards section be dedicated as an open 
space easement. Policy #1 0 of the Public Access section requires that adequate provision for 
safe public access will be required for each development permit along the shoreline. Policy #18 
of the Public Access section requires that the Headlands bluff edge be permanently available for 
the public as implemented by an open space management system. Policies #23 through #38 of 
the Public Access section promote the creation of a bluff top trail, portions of which would be on 
the Headlands. 

Consistent with the public access policies of the Coastal Act and the City's LCP, the City through 
Condition #45 (Exhibit 10, Page 12) required that, in connection with this permit, that the 
Bruggeman's irrevocably offer a lateral public access easement for dedication to ensure 
implementation of the bluff top trail system. Condition #45 requires that the easement be ten 
(10) feet wide and setback a sufficient distance from the bluff edge to assure safety from the 
threat of erosion for a period of fifty years. However, a review of the project site plans (Exhibit 5) 
does not disclose the presence of the easement required by Condition #45. Moreover, the 
project plans, as approved by the City, show development in the form of hardscape 
improvements that would obstruct the ability of the public to utilize such an easement should it be 

5 See the discussion on page 17 where City conditions #41 and #64 imply that OCFA would have the 
ability to issue a subsequent approval following the issuance of the coastal development permit and 
apparently "outside' of the COP process. 
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obtained (Exhibit 5). To be usable as an easement, the project plans must show the location of 
the easement and that it is clear of any obstructions. 

As to why the site plan does not show a proposed public access easement, the administrative 
record is unclear. The City's agenda report for January 16, 2002 (Exhibit 11, Pages 3 & 4) states 
"The property owner is also required to enter into an Irrevocable Offer to Dedicate (IOD) an 
easement for connection to a public bluff-top trail in accordance with the currently adopted 1986 
Dana point Local Coastal Program. It is anticipated that the Local Coastal Program Amendment 
currently under review by the Costal Commission will eliminate this requirement. Until that 
occurs, the IOD is required as a part of the current adopted LCP." Since the City's LCP requires 
an offer of dedication and the City's permit through Condition #45 requires the 100, the project 
plans must be consistent with the future, projected easement. Clearly, the project as approved 
by the City is inconsistent with the City's LCP since it would result in a public access dedication 
that would be very difficult to implement. 

Though the City's action is clearly inconsistent with its LCP, the U.S. Supreme Court, in 1987 
issued its "Nol/an v. California Coastal Commissiorf decision, which precludes the exaction of a 
public access easement unless a nexus can be established. Under the nexus test a dedication 
for public access can only be imposed if it can be demonstrated that the proposed development 
would have an adverse impact on public access. Basically there has to be a reasonable 
relationship between the need for the public access dedication based on the adverse effects of 
the proposed development on public access. Though, the City's LCP requires that a public 

• 

access dedication be made, the City's administrative record does not disclose that the proposed • 
development would have an adverse impact on public access. The City's agenda report of 
January 16, 2001 notes that the project "will not result in changes to public access and view ... " 
The proposed project is the reconstruction of a single family dwelling, as such the use of the land 
will remain the same and there will be no change in the intensity of use of the site. Based on the 
lack of nexus for imposing a public access dedication, the Commission concludes that the City's 
action, though flawed, does NOT raise a substantial issue on the public access question. 

d. Significance of Issues Raised by Appeal 

Two of the appellants' contentions raise significant concerns in terms of the project being 
precedent setting, that a significant coastal resource would be adversely affected, and that the 
appeal has statewide significance. If not challenged, the City's decision would encourage future 
approvals of legal non-conforming development, which should be phased out, involving the 
substantial demolition of a structure to be considered "remodelin{f. This would allow the 
non-conforming development to extend beyond its normal lifespan. The inability to correct 
non-conforming development would perpetuate, Statewide, the existence of non-conforming 
development in hazardous areas, which because of its proximity to bluff the edges may require, 
in the future, the use of bluff protective structures to protect the development. To minimize the 
potential that development in hazardous locations may need future protective devices, 
development Statewide must be setback an appropriate distance. This mandates that the 
substantial demolition of a non-conforming structure also results in the non-conformity being 
eliminated. 

The subject approval by the City is significant in terms of protecting an environmentally sensitive • 
area if not challenged. Both the City's LCP and the Coastal Act require that developme!lt be 
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sited and designed to avoid significant impacts to environmentally sensitive habitat areas. This 
can be accomplished by minimizing offsite impacts through siting and designing proposed 
development in a manner which confines project impacts to the project site to the maximum 
extent. The project as approved by the City maximizes the development potential of the lot by 
"exporting' some mitigation requirements for fuel modification offsite into an adjacent ESHA. 
Additionally offsite mitigation should be discouraged due to problems inherent with enforcement 
and the confusion related to the responsibilities and rights of the parties involved. To minimize 
impacts on adjacent ESHA areas, any project Statewide should be appropriately setback so that 
any required fuel modification plan is limited, to the maximum extent feasible, to the applicant's 
property. If not challenged, other property owners Statewide will seek to use adjacent open 
space, which may be in public ownership, for fuel modification as a means of maximizing their 
private development on their property. This would come at the expense of the habitat resources. 

e. Conclusion 

For the reasons stated above, the appeal raises a substantial issue of consistency with the 
regulations and standards set forth in the certified City of Dana Point LCP. 
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OF DANA POINT 

DATE: February 11 , 2002 

•on. 
:-Es 2 o 2002 ·. ···,. · 

TO: South California District Office 
California Coastal Commission 
200 Oceangate, Suite 1000 
Long Beach, California 90802 

. . CALIFORNIA 
FROM: Ctty of D~na Po1nt COASTAL COMMISSION 

Commumty Development Departmenf 
33282 Golden Lantern, Suite 212 
Dana Point, California 92629 

COASTAL DEVELOPMENT PERMIT APPLICATION 
NOTICE OF FINAL ACTION 

The following project is located within the City of Dana Point's Coastal Zone. A Coastal Dtwelopment 
Permit application for the project has been acted upon. 

Applicant: 
Address: 
92629 
Telephone: 

Christian LighVAiex Villalpando, ArchitecVDr. & Mrs. Lewis L. Bruggeman, owner 
1401 Quail St., Suite 120, Newport Beach, CA9266034525 Scenic Drive, Dana Point, CA 

(949} 489-7659 

Project Address: 34525 Scenic Drive, Dana Point, CA 92629/Assessor's Parcel No.:672-581-03,04,05 
Application File No.: Coastal Development Permit CDP01-11, Site Development Permit 

SDP01-81 (I) Variance V01-11/, and Conditional Use Permit CUP01-35. 
Project Description: A Coastal Development Permit, Site Development Permit, a Variance, and a 
Conditional Use Permit to permit the construction of an 8,620 square foot single family dwelling with an 
attached 1,125 square foot 4-car garage and basement. A Site Development Permit is requested to 
retain a portion of the dwelling that currently encroaches into the bluff top setback and retaining walls 
that will exceed the permitted 30 inches in height. A Conditional Use Permit is requested to construct 
combination retaining/windscreen walls to exceed the permitted 6 feet in height. Also included in the 
proposed project is an alternative fuel modification and public right-of-way improvements that include a 
new cui-del-sac, curb and gutter 

Filing Date: 
Action Date: 
Action: 

August 29, 2001 --Application Deemed Complete December December 28, 2001 
January 16, 2002 Action became final on: January 31, 2002 
_Approved 
...X. Approved with conditions 

Denied 

Draft Findings and Conditions are attached . 
.lL Appealable to the Coastal Commission 

Non-Appealable to the Coastal Commission. 
Reason: Is located in the Appeals Jurisdiction per the Post LCP Certification Map 2/6/91 

• 

EXHIBIT No. 7 
City of Dana Point Contact: ~~9~nia G:;cia, ~~~~, S~nior Planner 

. _ . ..;phon .... (94. · +8-.J588 
Application Number: 

H:\Ci:lPO< .01 .tii\CDPFNACT .rti A-5-0PT -02-057 
FF#061 (). 701 E . .Jggeman Residence 

Commission 

33282 Golden Lantern, Dana roint, CA 92629-1805 • (949) 248-3560 • FAX (949) 248-7372 



.CITY OF DANA POINT 

• 

• 

• 

DATE: March 13, 2002 

TO: South California District Office 
California Coastal Commission 
200 Oceangate, Suite 1000 
Long Beach, California 90802 

MAR 1 8 2002 

CALIFORNIA 

FROM: City<6R&a~iffthdi;~MMISSION 
Community Development Department 
33282 Golden Lantern. Suite 212 
Dana Point. California 92629 

COASTAL DEVELOPMENT PERMIT APPLICATION 
NOTICE OF FINAL ACTION 

The following project is located within the City of Dana Point's Coastal Zone. A Coastal Development 
Permit application for the proiect 11as been acted upon. 

Applicant: Christian Light/Alex Villalpando, Architect/Or. & Mrs. Lewis L. Bruggeman, owner 
Address: 
92629 
Telephone: 

1401 Quail St., Suite 120. Newport Beach. CA9266034525 Scenic Drive. Dana Point. CA 

(949) 489-7659 

Project Address: 34525 Scenic Drive, Dana Point, CA 92629/Assessor's Parcel No.:672-581-03,04,05 
Application File No.: Coastal Development Permit CDP01-11(1), Site Development Permit 

SDP01-81 (I) Variance V01-11{1)/, and Conditional Use Permit CUP01-35(1) . 

Project Description: Ame••ament of a Coastal Development Permit, a Site Deveivpment Permit, a Variance, 
and a Conditional Use Permit that would allow for the partial demolition of an existing non-conforming single-family 
dwelling and the construction of a new single-family dwelling. The request is to amend conditions of approval 
related to the type and construction materials of proposed retaining walls, and minor clarification to other 
conditions of approval. The property is located in the Coastal Overlay District. 

Filing Date: 
Action Date: 
Action: 

January 25, 2002 -
February 20. 2002 
_Approved 
L Approved with conditions 

Denied 

D aft Findings and Conditions c.~- -.•tached. 

Application Deemed Complete January 25, 2002 
Action became final on: March 7, 2002 

_lL Appealable to the Cc 3stal Commission 
Non-Appealable to the Coastal Commission. 
Reason: Is located in the Appeals Jurisdiction per the Post LCP Certification Map 2/6/91 

City of Dana Point Contact: 
H \CDP01-<l1 fii'CC ·FNACT m 

0 . u . 
. / .. ~ ~uu.__ 

~CP, Senior Planner 
Telephone: (949) 248-3588 EXHIBIT No. 8 

F 110· 0 "'l Sr~ggeman P~~ ~ce Application Number: 

A-5-DPT -02-057 

Feb. 20, 2002 Notice ... 
Final Action 

c California Coastal 
Commission 

33282 Golden lantern. Dana roint. CA 92629- 1805 • 1949) 248-3560 • FAX (949) 248-1372 



STATE OF CALIFORNIA· THE RESOURCES AGENCY GRAY DAVIS, Governor 

CALIFORNIA COASTAL COMMISSION 
South Coast Area Office 
200 Oceangate. Suite 1000 
Long Beach, CA 90802-4302 
(562) 590-5071 

EXHIBIT No. 9 APPEAL FROM COASTAL PERMIT 
DECISION OF LOCAL GOVERNMENT Application Number: 

A-5-DPT -02-057 

SECTION I. Appellant(sJ Commission Appeal 
PaQe 1of 7 

~ 
California Coastal 

Commission 
Name, mailing address and telephone number of appellant(s): 

Coastal Commissioners: Sara Wan and Shirley Dettloff 
200 Oceangate, Suite 1000 
Long Beach, CA 90802 (562) 590-5071 

SECTION II. Decision Being Appealed 

1 . Name of local/port government: City of Dana Point 

2. Brief description of development being appealed: Amendment of a Coastal 
Development Permit that would allow for the partial demolition of an existing 
non-conforming single-family dwelling and the construction of a new 
single-family dwelling. The request is to amend conditions of approval 
related to the type and construct;v., materials of proposed retaining walls, 
and minor clarification to other conditions of approval. 

3. Development's location (street address, assessor's parcel no., cross street, 
etc.): 34525 Scenic Drive, City of Dana Point, Orange County. APN# 
67 2-581-03,04,05 

4. Description of decision being appealed: 

a. Approval; no special conditions: ______ _ 

b. Approval with special conditions: XX .........;...;.;....;... ____ _ 
c. Denial: --------------

NOTE: For jurisdictions with a total LCP, denial decisions by a local government cannot 
be appealed unless the development is a major energy or public works project. Denial 
decisions by port governments are not appealable. 

TO BE COMPLETED BY COMMISSION: 

APPEAL NO: A-5-DPT-02-100 DATE FILED: March 29, 2002 

DISTRICT: South Coast 

' 

• 

• 



• 

• 

• 

. 5 . Decision being appealed was made by (check one): 

a. Planning Director/Zoning Administrator:. _____ _ 

b. City Council/Board of Supervisors:. ________ _ 

c. Planning Commission:. ___ !..:X~X~X.:...._ _______ _ 

d. Other: __________________ _ 

6. Date of local government's decision: February 20, 2002 

7. Local government's file number: CDP01-11 ( 1 ), SDP01-81 ( 1), Variance 
V01-11(1), CUP01-35(1) 

SECTION Ill. Identification of Other Interested Persons 

Give the names and addresses of the following parties. 
(Use additional paper as necessary.) 

1. Name and mailing address of permit applicant: 
Dr. and Mrs. lewis Bruggerman 
7 Gavina 
Dana Point, CA 92629-4112 

C.J. Light Associates 
Attn: Christian R. Light & Alex Villalpando 
1401 Quail Street, Suite 1 20 
Newport Beach, CA 92660 

2. Names and mailing addresses as available of those who testified (either 
verbally or in writing) at the city/county/port hearing(s). Include other 
parties whicr you know to be interested and should receive notice of this 
appeal. 

a. 

b. 

EXHIBIT No. 9 
Application Number: 
A-5-DPT -02-057 

Commission Appeal 

Page: 2 
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SECTION IV .Reasons Supporting This Appeal 

Note: Appeals of local government Coastal Perm1t decisions are limited by a variety of 
factors and requirements of the Cuastal A.ct. ?lease review the appeal information 
sheet for assistance in completing this section, which continues on the next page. 
Please state briefly your reasons for this appeal. Include a summary description of 
Local Coastal Program, Land Use Plan, or Port Master Plan policies and 
requirements in which you believe the project is inconsistent and the reasons the 
decision warrants a new hearing. (Use additional paper as necessary.) 

The City of Dana Point through CDP01-11, as amended, would allow the construction of 
an 8,620 ~quare foot residence including associated development on the Headlands 
coastal bluff in the City of Dana Point. Development on coastal bluffs is inherently risky. 
Additionally, the Headlands area is relatively undeveloped and portions of the area are 
considered to be environmentally sensitive habitet areas. Consistent with the Dana Point 
L8P, the proposed development should be appropriately setback from the bluff edge and 
designed in such a manner that it will have minimal impacts on habitat value. However, 
portions of the proposed development, which are currently not conforming, are to be 
retained within the City's twenty-five foot setback and the subject site will be subject to a 

. fuel modification program that could have adverse impacts on adjacent habitat. 
Additionally, Condition #45 of the City's COP requires an offer to dedicate a lateral public 
access easement, yet no proposed easement is shown on the site plans. Consequently, 
the proposed project raises a substantial issue with the City's certified LCP and the public 
access policies of the Coastal Act for the reasons described below. 

ENCROACHMENT CONCERN: The proposed development involves the substantial 
demolition (87%) of an existing single family home and construction of a new 8,620 
square foot single-family residence plus a 1 , 125 square foot garage on a bluff top lot 
within the Dana Point Headlands area. The applicant is proposing to retain the seaward 
most portion (approximately 427 square feet or 13%) of an existing 3,300 square foot 
residence. The retained portion of the structure encroaches approximately 17 feet into the 
minimum 25 foot setback from the bluff edge. 

The City under the City's certified LCP would not :!low this encroachment if this 
development were considered "new" developrr,c;,,( versus an "improvement" to an existing 
st•·ucture. The City ha3 characterized this development a::; an "improvement". The City's 
certified LCP does not provide guidance on when an "improvement" to an existing 
structure should be considered "new" development requiring that the non-conforming 
elements be corrected. The Commission typically classifies "improvements" as "new" 
development when over 50% of the exterior walls are demolished. In this situation, only 
13% of the existing development is being retained, which coincidentally is the portion of 
the development that is non-conforming. Based on the extensive reconstruction taking 
place, the economic life of the proposed development will be significantly extended which 
would perpetuate the non-conforming use beyond its normal economic life. Based on the 
extensive reconstruction taking place, the proposed dev ~lopment qualifies as "new" 
development that mandates that non-conforming elements of the development be 
corrected. 

EXHIBIT No. 9 
Page: 3 

Application Number: 
A-5-DPT -02-057 

• 

• 

• 
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I. 

• 

--- ···-·-------------------------------

Geologic Hazard Policy # 18 requires that new development be sited a sufficient distance 
from the bluff edge to be safe from the threat of bluff erosion for a minimum of fifty years. 
The City staff report of January 16, 2002 does not disclose whether or not a geotechnical 
analysis evaluating the appropriate setback was undertaken or not. Though geological 
reports were apparently prepared, such an evaluation does not appear to have been 
undertaken, as Condition #25 requires that the applicant submit a geotechnical report to 
assess hazards such as slope instability. Furthermore, a City "Geotechnical Report Review 
Checklist" prepared by Zeiser Kling Consultants dated December 21, 2001 notes that " ... 
retreat of the bluff top back to the residence is possible during the life expectancy of the 
project." The checklist also notes that the non-conforming portion of the structure, which 
is to be, retained "does not conform to current recommendations for deepened footings." 
Consequently, there is significant potential that the proposed development, because it is 
not appropriately set back may require a future bluff protective device. Policy #1 of the 
Beach Erosion section states that the construction of protective devices, such as cliff 
retaining walls will only be permitted to protect existing structures. Accordingly, new 
development should be sited far enough from the bluff edge to avoid the use of protective 
devices. Therefore, the proposed development raises a substantial issue with the City's 
certified local coastal program and must be appealed. 

FUEL MODIFICATION PLAN CONCERN: Prior to issuance of the certificate of occupancy, 
Condition #56 of the City's coastal development permit requires that the Orange County 
Fire Authority shall approve a fuel modification plan. The project site is immediately 
adjacent to an area believed to constit..Jte environmentally sensitive habitat area. The 
City's staff report of January 16, 2002 notes that the subject property is next to a pocket 
mouse preserve on the Headlands property. The certified LCP notes the environmental 
importance of the Headlands area. Under the certified LCP 18.3 acres are designated as 
"Open Space" and 22.3 acres as "Conservation" to ensure protection of the remaining 
biotic communities. Policy 1 3 of the Resource Component of the LCP states that 
development shall be prohibited in areas with high habitat value. Policy 7 states that 
development adjacent to environmentally sensitive areas should be designed to minimize 
human encroachment. The implementation of these LCP policies is acknowledged in 
finding #8 of the COP, which states that the proposed development will be sited and 
designed to prevent adverse impacts to environmentally sensitive habitat areas. 

The fuel modification plan constitutes development, whk ·- :~..-,Jorts the proposed 
residence that could be inconsistent with these policies if it were to result in the removal 
of sensitive habitat as a means of facilitating the proposed residential development. 
Neither the City's staff report of January 16, 2002 nor the approved City coastal 
development permit address how the fuel modification plan will be implemented in a 
manner that complies with environmental protection policies of the City's certified LCP. 
Therefore, based on the lack of appropriate standards in the City's permit to protect 
environmentally sensitive habitat, the proposed development raises a substantial issue 
with the City's certified local coastal program and must be appealed. 

L..:.. TERAL PUBLIC ACCESS EASEMENT: Section 30212 of the Coastal Act stipulates that 
public access shall be provided in new development. This requirement has been 

Page: 4 
Application Number: 

EXHIBIT No. 9 

A-5-DPT-02-057 



incorporated into the City's LCP in a variety of ways. Policy 19 of the Environmental • 
Hazards section requires that the setback area specified by Policy 18 of the Environmental 
Hazards section be dedicated as an open space easement. Policy 10 of the Public Access 
section requires the adequate provision for safe public access for development along the 
shoreline. Policy 18 of the Public Access section requires that the Headlands bluff edge 
be permanently available for the public as implemented by an open space management 
system. Policies #23 through #38 of the Public Access section promote the creation of a 
bluff top trail, portions of which would be on the Headlands. Consistent with the public 
access policies of the Coastal Act and the City's LCP, the City through Condition #45 
required that a lateral public access easement be irrevocably offered for dedication to 
ensure implementation of the bluff top trail system. However, a review of the project site 
plans does not show the easement required by Condition #45. Moreover, the project 
plans, as approved by the City, show development in the form of hardscape improvements 
that would obstruct the ability of the public to utilize such an easement should it be 
obtained. To be usable as an easement, the project plans must show the location of the 
easement and that it is clear of any obstructions. Therefore, based on the inconsistency 
of the project plans with Condition #45, the proposed development raises a substantial 
issue with the City's certified local coastal program and the public access policies of the 
Coastal Act and must be appealed 

H:\Staffreports\Appeals\DanaPointBruggemanappeal2.doc 
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APPEAL FROM COAST.t\1 PERMIT DECISJO'K OF LOCAL GOVER.NMENT 
Page 3 

State briefly your reasons for this apneaL Include a summary description of Local 
Coastal Program, Land use Plan, or Pon Master Plan policies and requirements in which 
you believe the project is inconsistent and the reasons the decision warrants a new 
hearing. (Use additional paper as necessary.) 

Note: The above description need not be a complete or exhaustive statement of your 
reasons of appeal; however, there must be sufficient discussion for staff to determine that 
the appeal is allowed by law. The appellant subsequent to filing the appeal, may submit 
additional information to the staff and/or Commission to support the appeal request. 

SECTION V. Certification 

/ 

The information and facts st~ted above are, correct to the best of my/our knowledge. 

-' /"I 
I 

Af!ent Authorization: I designate the abow identified person(s) to act as my agent in all 
maners pertaining to this appeaL 

Signed: --------------------------- I 
Date: EXHIBIT No. 9 

Application Number: 
A-5-DPT -02-057 

(Documon:c) 
Commission Appeal 

Paoe 7 of 7 

It California Coastal 
Commission 
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT 
Page 3 

State briefly your reasons for this appeal. Include a summary description of Local 
Coastal Program, Land Use Plan, or Port Master Plan policies and requirements in which 
you believe the project is inconsistent and the reasons the decision warrants a new 
hearing. (Use additional paper as necessary.) 

Note: The above description need not be a complete or exhaustive statement of your 
reasons of appeal; however, there must be sufficient discussion for staff to determine that 
the appeal is allowed by law. The appellant, subsequent to filing the appeal, n1ay submit 
additional information to the staff and/or Commission to support the appeal request. 

SECTION V. Certification 

The information and facts stated above are correct to the best of my/our knowledge. 

\ I J ( / --
Signed: ."'-· '"(/ i.>. ~, /7{~ 
Appellant or Agent . / . . 

Date: 

Agent Authorization: I designate the above identified person(s) to act as my agent in all 
matters pertaining to this appeal. 

Signed:------------

Date: EXHIBIT No. 13 
Application Number: 
A-5-DPT -02-057 

(Document2) 

•• 

• 
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RESOLUTION NO. 02..02-20-10 FiLE COPY 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF DANA POINT, 
CALIFORNIA, AMENDING CONDITIONS OF APPROVAL OF A PREVIOUSLY 
APPROVED COASTAL DEVELOPMENT PERMIT CDP01·11, SITE DEVELOPMENT 
PERMIT SDP01-81, A VARIANCE V01-22, AND A CONDITIONAL USE PERMIT 
CUP01-35, TO PERMIT THE CONSTRUCTION OF AN 8,620 SQUARE FOOT 
SINGLE FAMILY DWELLING WITH AN ATTACHED 1,125 SQUARE FOOT 4-CAR 
GARAGE AND BASEMENT. ALSO INCLUDED IN THE APPROVED PROJECT IS AN 
ALTERNATIVE FUEL MODIFICATION AND PUBUC RIGHT..OF·WAY 
IMPROVEMENTS THAT INCLUDE A NEW CUL-DE..SAC, CURB AND GUTTER. 

Applicant: Christian LightJAiex Villalpando, Architect/Or. & Mrs. Lewis L. 
Bruggeman . 

. . cas~·N~: F~# 6'10~7oico~01-11.{1)7~6~ 01-81Nb1-WC~~· 01-3sisceni~ 
Drive,34525 

The Planning Commission for the City of Dana Point does hereby resolve as follows: 

WHEREAS, the applicant filed a verified application for certain property, to wit: 

34525 Scenic Drive (APN 672-581-03,04,05); and 

.r-

• WHEREAS, the applicant has made an application to allow for a 8,620 square 

• 

foot, two-story, single family residence with a 1,125 square foot attached 4-car garage, 
and a 260 square foot basement, and 

WHEREAS, said verified application constitutes a request as provided by Title 9 
of the Dana Point Municipal Code; and 

WHEREAS, the Planning Commission did, on the 20th day of February, 2002, 
hold a duly noticed p~blic hearing as prescribed by law to consider said request, and; 
.and · · 

. . . . . · .... ·. .· . . . 
. . 

WHEREAS, at.::. ... ;..; public hearings, uP<>n hearing and considering all testimony. 
and arguments, if any, of a!l persons desiring to be heard, said Commission considered 
all factors relating to said applications. ' 

NOW, THEREFORE, BE IT HEREBY RESOLVED by the Planning Commission 
of the City of Dana Point as follows: 

A) The above rec!tations are true and correct. 

B) Based on the evidence presented at the public hearing, the 
Planning Commission advpts the following findings and approves Coastal Development 
Permit CDP01-11(1), Site Development Permit SDP01-81(1), Variance V01-22(1), Minor ··-
Conditional Use Permit CUP01-35(M){I), subject to the following conditions: 

I EXHIBIT N_o .. 1 0 I 
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PLANNING COMMISSION RESOLunON NO. 02..02·20-10 
CDP.01·11(1}1SDP01-81N01·221CUP01oo35 
PAGE2 

-i 
EXHIBIT No. 10 

Application Number: 

· A-5-DPT-02-057 

Resolution 02-02-20-10 
Paoe 2 of 16 

It California Coastal 
Commission 

Findings: 

1. That the· proposed project is consistent with the Dana Point General Plan and 
Dana Point Specific Plan/Local Coastal Program in that the site and architectural 
design of the proposed improvements promote Urban Design Element Goal 2 
•Preserve the individual positive character and identity of the CifYs 
communities . ., 

2. .. That me proposed project complies. w.ith all pther applicaQie . .requirem~nt~ of 
·. · · ·state.tew arm locai!Ol'dilianoes ... ·· · ·.:·. . . · · .. · / . · •· .. -· · . . .. . . . . . ..· .... 

3. That the proposed project qualifies as a Class 3 categorical Exemption pursuant 
to Section 15303 of the California Environmental Quality Ad (CEQA) in that the 
project is the construction of a new single-family residence not in conjunction 
with the construction of two or more of such dwellings. 

4. That the proposed project is an enhancement to the residential community and 
City in that the proposed improvements will result in a new residential structure 
with its own architectural style and details, which is characteristic of homes in the 
vicinity. 

5. That the proposed development will not encroach upon any existing physical 
accessway legaUy utilized ·by the public or· any proposed public· accessway 
identified in an adopted Local Coastal Program Land Use Plan, nor will It 
obstruct any existing public views to and along the coast from any public road or 
from a recreational area in that the subject site is a previously developed lot 
where there is no existing public access or access to views; however, in 
accordance with the Dana Point Specific Plan/Local Coastal Program, the 

6. 

7. 

.property owners.are required.to p~vidt;; an Irrevocable Offer of Dedication (IOD) 
as part of deveiopm~nt of a public tr'Pil:syStem in the vicinitY of th& project. ' 

That the proposed development will not adversely affect marine resources, 
#.· 

environmentally sensitive areas, or archaeological or paleontological resources 
in that the proposed development, which will replace a single-family residence 
with a new one, will occur on a previously developed lot and will therefore have 
no impacts to these types of resources. 

That the proposed development will not adversely affect recreational or visitor
serving facilities or coastal scenic resources in that the subject site was 
developed previously with a single-fami~~· residence and the proposed 

• 

• 

development, which replaces an older residence with a new one, will have no • 
effect on these facilities or resources, with the exception of a condition of 
approval requiring an 100 for development of a bluff top trail. 
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8. That the proposed development will be sited and designed to prevent adverse 
impacts to environmentally sensitive habitats and scenic resources located in 
adjacent parks and recreation areas, and will provide adequate buffer areas to 
protect such resources in that the subject site has been developed with a single-
family residence which is proposed to be replaced with a new residence, where 
there are no such erufironmentally sensitive habitats or scenic resources in 
proximity that require a buffer. . . 

··9.· Jhat thfi ~posed deVetop«nent wiJI.niiil. the ati&nmons·of ~raMacxiforms 
and witl not resuit in undue 'risks from geologic and erosional forces and/or flood' 
and fire hazards in that the project is proposed to adhere with requirements for 
development of a bluff top lot satisfying the required setbacks, and construction 
of the residence will include measures to reduce any such risks. 

10. That the proposed development will be visually compatible with the character of 
surrounding areas, and, where feasible, will restore and enhance visual quality in 
visually degraded areas in that the proposed improvements will result in the 
removal of an older residence replacing it with a new residence with a 
significantly different architectural style than that of the previous, which is a 
similar occurrence in the vicinity of the subject site. 

11. That 1:he proposed ·development· will··c:onforrrr"'With··the'--General ·Plan,· Zoning · · 
Code, applicable Specific Plan, Local Coastal Program, or other applicable 
adopted plans and programs in that the proposed project confonns with the 
City's regulations regarding development of single-family residences and the 
project does not involve any other discretionary approvals. 

12. Proposed improvements along the bluff top should not be affected by the 
expected slow· progressive retreat of ttle P.r9sent blUff tOp a~uming appropriate · 
foundation design as· recommended herein.. Shoreline protection ot the sea cliff 
is therefore not anticipated during the life span of proposed improvements . .,.., 

13. That the proposed perimeter retaining walls, entry gate, and trash enclosure within 
the front yard setback will be appropriate and compatible with the properties 
located in the vicinity since there are numerous other parcels that have walls, 
fences or hedges of a similar height within the front yard area. The walls will not 
pose a threat to the public health, safety or general welfare in that there is 
adequate sight distance to view vehicular cross-traffic. 

14 . That the nature, condition, and development of adjacent uses, buildings, and 
structures have been considered, and the proposed minor conditional use permit 
for the combination retaining/windscreen walls will not adversely affect or be 
materially detriment to the adjacent uses, buildings, or structures. 

.. 

···<Ill'~ 
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15. That the proposed site is adequate in size and shape to accommodate the yards, 
walls, fences, par1<ing and loading facilities, landscaping, and other land use 
development features prescribed in the COde in order to integrate the walls with 
existing and planned uses in the vicinity. 

16. That restrictions have been incorporated. into the project design that would pennit 
the establishment of the retaining walls at the perimeter of the site and in the front 
yard setb~ck without creating. a detrimen1;al, incompatible or threatenin9 effect on 
the· surrounding area ... lJ:IiSrincJt.ities Ule:•uSed~··~s~in"~l· ',:;
construction of the propoSed retaining walls ~·as to soften the heigfrt of the walls: 

17. That the nonconfonning portion of the dwelling will be maintained and aesthetically 
improved in compliance with Section 9.63.030 of the Dana Point Municipal Code 
and involves less than .4% of the proposed new dwelling. 

18. That the strict or literal interpretation and enforcement of the specified 
regulation(s) would result in practical difficulty or unnecessary physical hardships 
inconsistent with the objectives of the City's Zoning Code in that the shape of the 
lot and the site's orientation towards the public street results in :. hardship when 
designing a dwelling. When the front and rear yard raquired setbacks are 
deducted from the site's depth, there remains an unusually configured developable 
pad size and the enforcement of1he specified regi.lfations 'CXJUidTeSUitin-praclical 
difficulty or unnecessary physical hardship. Additionally, the layout of the house 
extends from east to west, resulting in the west side of the property serving more 
like a rear yard than a side yard. Although there are alternative designs for the 
residence, the useable size of the home would be considerably less than the 
surrounding developments and the height of the retaining walls could be more 
intrusive. 

~~ ... -. 
. . 

19. That there :ue exceptional or extraordinarJ circumstances or conditions 
applicable to the subject property or to the intend~ use of the p;-operty which do 
not apply generally to other properties in the same zoning disbict in that the front 
property line borders on an undeveloped public right-of-way and is adjacent to the 
Headlands property. Even without future development on the Headlands property, 
and because there are no developments further west of the site, access is difficult 
and maneuverability at the tenninus of the right-of-way is impaired. The property 
characteristics would be considered exceptional or extraordinary. 

• 

• 

20. That the strict or literal interpretation ar.• 1 enforcement of the specified 
regulation( s) would deprive the applicant of privileges enjoyed by the owners of 
other properties in the same zoning district with similar constraints in that some • 
of the existing residential properties in the endaves located adjacent to the 
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Headlands property are not construded with the required bluff-edge setback. nor 
are they construded with the required 20 foot front yard setback. Additionally, the 
front setback and property line are not adjacent to a street, rather an unimproved 
right-of-way that is currently open space and proposed to be unimproved. The 
enforcement of the regulation requiring a 20-foot setback for the dwelling would 
deprive the applicant of privileges enjoyed by neighboring property owners in the 
area. 

21. That the gra!'lting: of the Variance amendm~nt _will .not cons~tute a grant of 
.. ,- ·epeaa·J~privilege iricQnsi$tent Witt!".the.lim~s·~.'9lh8r ~~n .Ule.~me 

zoning district with similar constraints in that there are other properties in Close ·· ' · · 
proximity to the subjed property have been allowed to develop structures with front 
yard setbacfr..s of 9 and 11 feet • The proposed residence has an average setback 
of 10 feet 2 inches, and at no time is less than 5 feet. which is similar to other 
homes in the area. The design of the structure meets the intent of the Code, while 
providing for development on an irregularly shaped bluff-top lot This variance 

·would not establish a precedent for future new construction throughout the City, 
since the unusual shape and orientation of the site do not occur in most other 
areas of the city. 

22. That the Variance request is made on the basis of a hardship condition and not 
as a matter of convenience in that 1he property is irregular in shape, orientation 
and -site "access. ··A1though1he'dwelling i!renaoaching into1he1Tont yard·selback, 
the location of the dwelling on the lot was determined by the wide width of the lot 
versus the reduced depth of the lot The proposed design is the best solution, 
based upon the analysis of several other designs and is not a matter of 
convenience . 

. . 23. That.the g~nting of the ,Variance ame.ndment will pot be detrimental to. the public 
"heafth,'safety. :x welfa(e or niatenally injurious to ;>roperties or improvements in. 
the vicinity in that constru'ction of the propose11 residence will not pose a threat to 
the public haatth, safety, or welfare in that the stn.Jctun is located at the end of a 
public street and is adjacent to only one other, residence. Additionally, the 
proposed improvements will enhance the appearance of the property as viewed 
from the street, the adjacent neighbor, or from the Headlands property. 

24. That the Variance approval places suitable conditions on the property to protect 
surrounding properties and does not permit uses which are not otherwise 
allowed in the z;one in th~t there are conditions included in the resolution to proted 
the surrounding properties related to landscaping and materials. Further, the use 
will be compatible with the location, size, des:gn and operation of the surrounding 
area. The ~se will not create unusual noise, t.J:affic or other conditions that will be 
incompatible with the pennitted uses in the zoning district. 
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25. That granting of the Variance amendment would not result in adverse impacts, 
either individually or cumulatively, to coastal access. public recreation 
opportunities, or coastal resources, and the development would be consistent 
with the policies of the Local Coastal Program certified land use plan in that a 
Coastal Development Permit is being considered for the applicanfs proposal in 
conjunction with the .Variance. The approval of the Variance will not impact 
coastal access, public recreation or coastal resources. The Varia nee is conslstent 
with the policies of the Local Coastal Plao . 

.; . .. . . .·. ' . . . .. . 
·"- ~ .. "' .•. ~ ... • • • . \ r ...,, .~:... • • . ..: ~ ·: .• -r ."' 

Conditions: · · 
... ·. . ... .. . • •' 4 •• 

. ... :• 

A. General: 

• 

1. Approval of this application is to allow for a 8,620 square foot. two-story, single
family residence with a 1,125 square foot 4-car attached garage, and a 260 
square foot basement for storage and mechanical equipment located 34525 
Scenic Drive and includes an alternative fuel modification plan, new public street 
improvements including a new cul--de-sac, curb and gutter. Subsequent 
submittals for this project shall be in substantial compliance. with .the plans • 
presented to the Planning Commission, and in compliance with the applicable 
provisions of the Dana. Point General Plan/Local Coastal Program, the Dana 
Point Specific Plan/Local: coastal Program and theilana·Point Zoning Code. · 

2. Approval of this application is valid for a period of twenty-four (24) months from 
the date of determination. If the development approved by this action is not 
established, or a building permit for the project is not issued within such period of 
time, the approval shall expire and shall thereafter be null and void. . . 

~ .. ·3 .. · The ·appliC?tion is··ip::>roved as a precise .pl~ri:foi..the l~n and design of the 
uses, structures, features-. and materials, sh9wn on the approved plans. Any 
rebcation, alterat!:ln, or addition to any use, structure, feature, or material, not 
specifically approved by this application, will nulfrty this approving action. If any 
changes are proposed regarding the location or alteration to the appearance or 
use of any structure, an amendment to this permit shall be submitted for 
approval by the Director of Community Development. If the Director of 
Community Development determines that the proposed change complies with 
the provisions and the spirit and intent of this approval action, and that the action 
would have been the same for the amendment as for the approved plot plan, he 
may approve the amendment without requirii"'Q a new public hearing. 

Failure to abide by and faithfully comply with any and all conditions attached to • 
the granting of this permit shall constitute grounds for revocation of said permit. 

4. 
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5. The applicant, and applicant's successors, heirs, and assigns, shalf protect, 
defend, indemnify, and hold hannless the City, its officers, employees, and 
agents from any claim, action, or proceeding against the City, its officers, 
employees, or agents to attack, set aside, void, or annul the approval granted by 
this Resolution, which action is brought within the appropriate statute of 
limitations period. 

6. The appticara~. and the appl~nfs successors. .heirs, . and assigns, shalf further. · 
PI'Qtect. <ieft;n.d. ·indemnify .a~ :h91d ~ess the City; itS Officers, ~~yees·.: · · 
and agents ·from any ana :all claims, actions, or prOceecJings against the City, Its 
officers, employees, or agents arising out of or resulting from the negligence of 
the applicant or the applicant's agents employees, or contractors. 

7. The applicant and applicant's successors in interest shall be fully responsible for 
knowing and complying with all conditions of approval, including making known 
the conditions to City staff. for future governmental pennits or actions on the 
project site . 

8. The applicant and applicant's successors in interest shall be responsible for 
payment of all applicable fees along with reimbursement for all City expense in 
ensuring compliance with these conditions. 

B. Prior to Issuance of a Grading Pennit, the applicant shall meet the following 
conditions: 

Engineering 

9. The construction .site shall be posted .with. signage indicating that construction 
may not commence before 7 a.m. a'nd.must eease·by 8 p.m., Monday·ttarough .. 
Saturday, and no construction activity i3 p-:::-:·"'itb:~d ·on Sundays or Federal 
holidays. 

10. The applicant shall obtain all applicable pennits for the proposed improvements. 

11. All grading and improvements on the subject property shall be made in 
accordance with the Grading Ordinance and to the satisfaction of the Director of 
Public Works. Grading plans shall be in substantial conformance with the 
approved conceptual plans. Surety to guarantee the completion of the project 
grading and drainage improvements, indudin~ erosion conunl, shall be posted t: 
the satisfaction of the Director of Public Works and City Attorney . 

12. The applicant shall submit a grading plan, in compliance with City standards, for 
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review and approval by the Director of Public Works. All grading work must be 1n 
compliance with the approved plan and completed to the satisfaction of the 
Director of Public Works. All conditions of approval shall be shown on the cover 
sheet and show all existing easements, their dimensions and purpose. 

13. The applicant shall submit a drainage and hydrology plan showing on-site 
detention basin if required by the City Engineer and street improvements with 
storm drain improvements, including curb and· gutter, catch basin, storm drain 

· . piping, energy pissipater and rip rap to spr~ad th~ flow·and disperse the same. If 
! .. ·.: ..... : ~t ·imp(Qv~nts (~&;sac, airb.. arid·~. ·:energy ... ~~r).:~· .. not': ·: · . 

. · . cOnStruct~ ·due to street vaeatiOn, an o~site . deterltfon. 'basitl . or. other .. 
acceptable drainage device approved by the City Engineer, shall be constructed 
to prevent increasing the amount of runoff to downstream properties. All surface 
and subsurface runoff shall be directed to the nearest acceptable drainage 
facility via sump pumps if necessary, as detennined by the Director of Public 
Works. 

14. The proposed swimming pool and spa shall be drained only to the public sewer 
system. 

15. On-site drainage and subdrain systems shall not drain over the bluff top. All roof 
gutter drains shall be required to connect into a tight line drainage pipe or 
concrete swales that.-drain'io an ~aoceptable~drainage·facftity; as detennined by 
the Director of Public Works. 

16. A soils-geotechnical report addressing the extent of uncompacted fill and 
remedial grading on-site. The report including the recommended bluff protection 
measures and vibration monitoring system, shall be submitted for the review and 
approval of the Direct~r of Public Wo~. tt~vy vibrating compaction equipment ._ 
\Viii not be allowed near the bluff face. . ' · . : . . . . ·. . 

17. The applicant shall provide to the City a hyurology study report and a conceptual 
site drainage system and its outJet/outlets for revieW and approval by the Director 
of Public Works. No water from the parcel shall drain towards the bluff; all the 
water shall be drain towards the street and discharged in an approved manner 
addressing flow control measures preventing increased runoff and/or 
concentrated flows downstream parcels. 

18. The proposed energy dissipater, catch basin. storm drain and storm drain line 
shall b:: constructed in the south . 30 feet l')f the 60 foot public right-of-way 
consistent with Exhibit 2 provided by the H&adiands Reserve LLC, letter dated 

... 

• 

January 16, 2002, so as to not disturb sensitive habitat and plantings. • 



• 

• 

:._..· 

• 

0 
EXHIBIT No. 10 

PLANNING COMMISSION RESOLUTION NO. 02-02-20.10 
COP01·11(1)1SDP01-81N01·221CUP01-35 

Application Number: 

A-5-DPT -02-057 PAGES 

Resolution 02-02-20-10 
Paae 9 of 16 

-

19. The applicant shall install an on-site septic system for the subject property until 
such time as public sewer facilities become available. 

20. The applicant shall address on plans how the proposed parcel will be served 
from all utilities. The plans shall be prepared as per the most current City 
standards and submitted for review and approval of the Director of Public Works . 

. 
21. A landscape plan utilizing native drought tolerant landscape materials. Irrigation 

lines ~re not permitted in th~ rear yard ·area. 
·.~·:··:·=··· ... :_ ....... · .. :·.:~: .. ·~ .. ·~ .. :.· .. ·.·: ... ·.- .. ···· · .. ·: .. :· ... ·.~··-··:.· ..... ~ .: . , 

22. . hicorp6rate ··an reoommendati6ns of the approved soiiSigeotechnical report ·intd. 
the cOnstruction design of the project. 

23. The applicant shall submit a grading, drainage and retaining wall plan with a 
geotechnical soils report for review and approval by the Director of Public Works. 
The following notes shall be included: 

a. All construction vehicles or equipment, fixed or mobile operated within 
1,000 feet of a dwelling shall be equipped with properly operating and 
maintained mufflers. 

b. All operations shall comply with the City'~ Noise Ordinance. 

c. Stockpiling and/or . vehicle staging areas shall be located as far as 
practicable from dwellings. 

24. Applicant shall prepare a lot consolidation plan/document according the Map Act, 
Orange County Subdivision Code-Subdivision Manual and the City of Dana Point 
.S~ndards, the plaf)ldocument shall be submitted to the City of ·Dana Point for 
review and approval of the 'Director of Public Warks. Applicant shall prOVide an 
easement for public access trail on bluff top. · 

The plan/document shall be recorded at the County of Orange and a conformed 
copy of the recorded document shall be provided to the City Public Works and 
Engineering Department. 

25. The applicant shall submit a geotechnical report for review and approval by the 
Director of Public Works. This report will primarily involve the assessment of 
potential soil related constraints and hazards such as slope instability,. 
settlement, liquefaction, or related secondary seismic impacts, where detennined 
to be appropriate by the Director of Public Works. The report shall also include 
an evaluation of potentially expansive soils and recommend construction 
procedures and/or design criteria to minimize the effect of these soils on the 
proposed development. All reports shall recommend appropriate mitigation 

.. • .. 
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measures and be completed in the manner specified by the Grading Manual and 
Grading Ordinance. 

26. As applicable, the applicant shall submit a construction area traffic control plan 
for review and approval by the Director of Public Works. The plan shall be 
designed by a registered civil engineer and shall address traffic control for any 
street closure, detour, ,.or other disruption to traffic circulation as result of the 
necessarJ on- and off-site improvements. 

. . . 

· ·· · , 2:1. :... ~e~.rw waJ!s.tQ(;a~.~loog .IQ~JioiJ~· and·_w8$t pro~rty line. !ildja~nt to the.: 
· · Heacnands property ·shall· be constru¢telt. · of fJoffer type . ··coi1$biJetion · with· 

appropriate native plantings for land.:..:.ape pockets within the wall, or, as an 
alternative, a masonry wall, solid split-faced wall, or other decorative material 
may be used and stuccoed to match the dwelling. The wall shall be located a 
minimum of 2 feet back from the west and north property lines in order to provide 
a planting strip in front of and at the base of the walls and include a drip or low 
flow irrigation system. The walls are limited to a maximum height of 6 feet for the 
retaining portion of the wall and shall include the Code required guardrail. 

28. The guardrails/windscreens proposed in conjunction with the proposed retaining • 
walls along the west and north property lines shall be constructed of glass, 
Plexiglas, other clear material or open wrought iron that is constructed a 
minimum of 50% open.·· 

29. An encroachment permit application and fee shall be filed with the City, and a 
permit issued, prior to the commencement of any improvements within the public 
right-of-way. 

30. The applicant shall provide $treat improvement plans reflecting Scenic De. fuU 
right-of-way. Plans ·shainnclude public 'road· improvements meeting the. most 
curren~ City standards, the street knprovem l!nts shall be prepared on standard 
size sheets, designed by a registerecl civil engineer per· City design standards. 
Street improvement plans shall include signatur6s from the following agencies: 
fire department, sewer district and the water district. 

31. The applicant shall submit plans to the Public Works/Engineering Department for 
the approval of new street improvements prior to the issuance of building 
permits. 

32. The applicant shall exercise special care du;ng the construction phase of this 
project to prevent any off-site siltation. Tlte applicant shall provide erosion 
control measures and shall construct temporary desiltationldetention basins of a • 
type, size and location as approved by the Director of Public Works. The basins 
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and erosion control measures shall be shown and specified on the grading plan 
and shall be constructed to the satisfaction of the Director of Public Works prior 
to the start of any other grading operations. Prior to the removal of any basins or 
erosion control devices so constructed, the area served shall be protected by 
additional drainage facilities, slope erosion control measures and other: methods 
as may be required by the Director of Public Works. The applicant shall maintain 
the temporary basins . .and erosion control devices until the Director of Public 
Works approves the removal of said facilities . 

. !he. ~Ppl.icant_. sb~L:Sub~~t a finallcl~pe .and ~RlQatiPP: plan. foe ·~view. and 
approval · by the Engineering Depai1merit · and· Community Devefopmt:mt 
Department. The ..,lan shall be prepared by a State licensed landscape architect 
and shall include all proposed and existing plant materials (location, type, size, 
quantity), an inigation plan, a grading plan, an approved site plan and a oopy of 
the entiUement conditions of approval. The plan shall be in substantial 
compliance with the applicable provisions of the Zoning Code, the preliminary 
plan approved by the Planning Commission and further, recognize the principles 
of drought tolerant landscaping. The applicant shall not use any of the invasive 
plant species shown in table 4.14.4 of the proposed Headlands Development 
and Conservation Plan (HDCP). The landscape plan shall, as practical as 
possible, use native or indigenous plants as shown in table 4.16.1 in the 
proposed HDCP for area 6, the Upper Headlands. 

34. A landscape architect shall certify that the landscaping has been installed per the 
approved final landscape plan. 

35. Applicant /Developer shall comply with all requirements outlined by NPDES 
Statewide Industrial Stonnwater Pennit for General Construction Activities from 
th~ State Water R.es.ources Control Board. Applicant shall prepare a WQMP 

."· . ·document arid suf:l'mit it to the City for. review and ap'proval of the Director of 
Public Works and Engineering · 

36. The final landscape and irrigation plan shall be Approved and pennitted prior to 
the issuance of a grading pennit or the grading plan shall provide temporary 
hydroseed and irrigation to the satisfaction of the Director of Public Works. Any 
temporary hydroseed mix or application shall follow any applicable 
recommendations shown in the proposed HDCP. 

D. Prior to issuance of a building permit or release on certain related 
inspections, the applicant' shall meet the following conditions: 

37. The applicant shall obtain grading plan approval from the Public 
Works/Engineering Department. 

,,..-.,., 
I 
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38. Existing structures shaai be demolished and removed in a manner meeting the 
approval of the Building Official. In conjunction with this action, rodent control 
measures shall be coordinated with the Orange County Vector Control District. 

39. 

·: :· . . . .. 

The applicant shall submit two (2) sets of construction plans for building plan 
check, including structural and energy calculations and a soils/geology report. A 
third set of plans containing only the site plan, floor plans and elevations is 
~e~t:~ired to be submitted at the time. of final approval. The licensed professional 

. that p.re~ .them ·$.hall sign all dooum~nts~. ::':· · ... · . .. : •.. · ·. . . ·. · .. 
• • • • ~. • ~ : ·'. • • :· :· • ... ~ '• 0 • .. • • • • • • :" oi • • ., • • • • • • • • • • • •••• 0 • ••• 0 

..;o. The building shall oomply with the most recent edition of the local and state 
building code regulations, which may include the 1997 UBC, UMC, UPC and 1998 
NEC with state amendments for disability and energy conservation, and all 
amendments to the codes. 

41. Proof of all approvals from applicable outside departments and agencies is 
required, including the Orange County Fire Authority (OCFA), particular1y for 
residential fire sprinkler requirements and approval of fuel modification plan_. 

42. In order to provide for access to the subject property by the Orange County Fire 
Authority, the applicant shall install a Knox box entry system to be approved by 
the"OCFA. 

43. The cover sheet of the building construction documents shall contain a blue-line 
print of the City's conditions of approval and it shall be attached to each set of 
plans submitted for City approval or shall be printed on the title sheet verbatim. 

44. ·The applicant ~hall execute!h.e City's standard:deed.restriction or, if P.repared py 
the owner(s), shall be· submitt&l for re·.iiew and approval by the c:fy AttOrney. 
The deed ·restriction shali provide that; · ( 1 ) the applicant understands that the 
subject site is subject to bluff retreat and that the owner(s) assc:-nes the liability 
from these hazards; (2) the owner(s) unconditiorfally waive any claim of liability 
on the part of the City or any other public agency from any damage from such 
hazards; and (3) the owner(s) assume all liability for damages incurred as a 
result of any required off-site grading. The deed restriction shall be recorded, 
free of prior liens, to bind the owner(s) and any successors in interest or 
otherwise recorded to the satisfaction of the City Attorney .. 

45. A lateral access easement shall be irrevocably offered for dedication to ensure 
implementation of the. bluff top trail system O)hown in the Dana Point Specific 

•• 

· . 

• 

Plan/Local Coastal Program. Said easement shall be ten (10) feet wide and • 
setback a sufficient distance from the bluff edge to assure safety from the threat 
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of erosion for 50 years." Said dedication shall be in the form of a recorded, 
irrevocable offer to dedicate until the City acquires the same rights from 
continuous bluff top property owners. This offer to dedicate shall be valid for 21 
years or until the City accepts the easement, or until an amendment of the Local 
Coastal Program deleting the requirement of dedication of a lateral access 
easement for trail purposes, whichever occurs first. The irrevocable offer to 
dedicate shall be in tbe standard City format or, if prepared by the property 
owner(s), submitted for review ~nd approval by the Director of Community 
DevelopfT!ent and the City Attorney prior ~o being executed and ultimately 
JeCOr<;t~·; ~ ... · · . .·· .. ::, : .. : . _· ~-i· · .. -~ . . . :· ._ · ·:· . ·. • ·: ~~ .• ·. .· 

. . 
46. By acceptance of this permit, the applicant agrees, on behalf of him/herself and 

all other successors and assigns, that no shoreline protective device(s) shall ever 
be constructed to protect the expansion of development at the subject site 
approved pursuant to Coastal Development Permit No. 01-11 including future 
improvements, in the event that the property is threatened with damage or 
destruction from bluff and slope instability, erosion; landslides or other natural 
hazards in the future. By acceptance of this permit, the applicant hereby waives, 
on behalf of him/herself and all successors and assigns, any rights to construct 
such devicer. that may exist under Public Resources Code Section 30235 and 
Policies of the certified Local Coastal Program. 

47. By acceptance .. of. this·' pennit,_ the .. applicant .further. agrees,-.on.~palf _of 
him/herself and all sucCessors and assigns, that the landOwner shall remove the 
development authorized by this permit, including the expansion of the single 
family residence and patio area, and swimming pool, if any government agency 
has ordered that the structure is not to be occupied due to any of th~ hazards 
identified above. In the event that any portion of the development is destroyed, 
the permittee shall remove all recoverable debris associated with the 

. development trc-.:n ·~e beach and ~n and·ISWfully. dispose of t;he materiai in 
an approved disposal site. Such removal shall reouire a coastal·development 
permit. 

..,.. 
48. In the event the bluff recedes to within 10 feet of the principal residence but no 

government agency has ordered that the structures not be occupied, a 
geotechnical investigation shall be prepared by a licensed coastal engineer and 
geologist retained by the permittee, that addresses whether any portions of the 
residence are threatened by wave, erosion, storm conditions, or other natural 
hazards. The report shall identify all those immediate or potential . future 
measures that could stabilize the principal rdsidence without shore or bluff 
protection, including but not limited to rem:>val or r::::!:::>cation of portions of the 
residence. If the geotechnical report concludes that the residence or any portion 
of the residence is unsafe for occupancy, the permittee shall, in accordance with 
a coastal development permit remove the threatened portion of the structure. 

. .. 
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49. Prior to issuance of the Coastal Development Permit. the applicant shall execute 
and record a deed restriction in a form and content acceptable to the Community 
Development Director, which reflects the above restriction on development. The 
deed restriction shall include a legal description of the applicanrs entire parcel. 
The deed restriction shall run with the land, binding all succ:essors and assigns, 
and shall be recorded free of prior liens that the Community Development 
Director determines may affect the enforceability of the restriction. This deed 

. restriction shall not be removed or changed without an amendment to tNs . . 
-: :. . . .coastal developrQen' permit. . . . · . . . . . 
'·.- """ • ' • • • *: : ... ~ ~· ' '! .. • • . ~ • •• .. ,. a•• ,' o • ,' ,'• • • <" 4 • • • "' • • '" • • • • ,.• • I • litO • ' .. " 

• ... • • • • • ~ :· . • • .. .5- ' • ~ .. • • • .. ~. ... • .... • • 

50. Building address shall be located facing street fronting property. Addresses shali 
be 4• high with 1• stroke and of noncombustible, contrasting materials. 

51. A minimum roofing classification of type ·B· is required. 

52. Chimneys shall terminate in an approved/listed cap. 

53. The applicant shall submit a report by an engineering geologist indicating the 
ground surface acceleration from earth movement for the subject· property. All 
structures within this development shall be constructed in compliance with the g.. 
factors as indicated by the geologisfs report. Calculations for footings and 
structural. members to withstand anticipated g.-factors shall be submitted for 
review and approval by the Directory of Public Works. 

54. 

55. 

A rough grade certification is required from the Director of Public Works by 
separate submittal. 

Prior to the release of the footing inspection, the applicant shall submit 
certification, by SUNeV of•·other apprq>riate method; that ~e stiucture Will' bf3~ 
constructed in compliance with the dimensions shown and in compliance with the 
setbacks of the apolicable zoning dh:rtrict. 

56. Prior to the release of the roof sheathing inspection, the applicant shall submit 
certification, by a survey or other appropriate method, that the height of the 
structure is in compliance with the dimensions shown, and the height limitations 
of the applicable zoning district. A written report certifying the above shall be 
prepared by the applicant and submitted to the Building Department. 

57. The applicant shall submit payment for any and all applicable school, park, 
water, sewer, Transportation Corridor, and Ccastal Area Road Improvement and 
Traffic Signal fees. 

58. All plan check and building permit fees shall be paid to the City of Dana Point. 

• 

• 
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D. Prior to the issuance of a certificate of occupancy, the applicant shall meet the 
following: 

59. An encroachment permit shall be issued and finaled for any improvements in the 
public right-of-way. 

60. All proposed utilities within the project shall be installed underground. 

. 61. . . All. landscaping and irrigation shall be in~talled per .the appro~ed .final: landscape . .· 
. . .. . . and:imgatiOri plan>AStateitcensed.lafl~pa ·archil-edt s"~th:a1ffy-tttati:llf1P.lant '.· : ·· 

and irrigation materi~:lls have been installed in accordance with the specifications 
of the final plan and shall submit said certification in writing to the Director of 
Community Development. The Community Development Department shall 
inspect the final landscaping to ensure that the installation matches the approved 
landscaping plan. 

62. A certified engineering geologist shall certify that the "as built" grading, drainage 
and landscaping are satisfactory to sustain bluff stability . 

63. The applicant shall be responsible for payment of applicable development impact 
fees induding General Government. Fire Protection and Transportation. 

I ~ ,., ,-, JA·- ._, 

64. The fuel modifiCation plan shall be approved by the Orange County Fire Authority 
shall be implemented and installed prior to occupancy and written verification 
from OCFA that it has been installed shall per the approved plan shall be 
provided to the Director of Community Development. 
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PASSED, APPROVED, AND ADOPTED at a regular meeting of the Planning 
Commission of the City of Dana Point, California, held on this 20th day of February. 
2002, by the following vote, to wit: 

AYES: Chilton, Denton, Goodkind, Lacy, Schoeffel 

NOES: None 

... . . . ABSEN"{: ·None . ' . . . 
• • • • Ill .. • ... ~ ~ ..... ·:~. :··. ,."' ····.:. 

:: ·. 
..... ~ .. . . . 

'; .. . . 
.• . 

ABSTAIN: None 

• 

~M:~ J• tt schoetteT.Ch8i8 
Planning Commission 

ATTEST: 

ard M. Kriight, AI 
Director of Community 

H:\COP01-11/SDP01-81N01-221CUP01-35(M)I\PC020116.RES.doc 
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Commission 

A COASTAL DEVELOPMENT PERMIT CDP01-11/SITE DEVELOPMENT 
PERMIT SDP01-81NARIANCE V01-22/CONDITIONAL USE PERMIT CUP01-
35 TO PERMIT THE CONSTRUCTION OF AN 8,620 SQUARE FOOT SINGLE 
FAMILY DWELLING WITH AN ATTACHED 1,125 SQUARE FOOT 4-CAR 
GARAGE AND. BASEMENT. A SITE DEVELOPMENT FERMIT IS 

... RJ:QUE~D. ·'"'TO.~ {U:J'AlN . A PQRTJO~ OF THE.:· .• Q.Wa.LJNG:· THAT 
CURRENTLY ENCROACHES INTO .THE BLUFF TOP. SEn!ACK ANO 
RETAINING WALLS THAT WILL EXCEED THE PERMITTED 30 INCHES IN 
HEIGHT. A CONDITIONAL USE PERMIT IS REQUESTED TO CONSTRUCT 
COMBINATION RETAINING/WINDSCREEN WALLS TO EXCEED THE 
PERMITTED 6 FEET IN HEIGHT. 

{FF# 610-070/ CDP01-11/ SOP 01-81N01-22/CUP 01-35/(34525 Scenic Drive)[GG] 

RECOMMENDATION: That the Planning Commission adopt the attached Draft Resolution 
(Attachment 1) approving Coastal Development Permit, Site Development Permit, Variance, and 
Conditional Use Permit for the proposed project. · 

APPUCANT: 
OWNER: 
REQUEST: 

LOCATION: 

NOTICE: 

. . 
Christian Light/Alex Villalpando. Architect/Or. & Mrs. Lewis L. Bruggeman 
·Dr. and Mrs. Lewis L. Bruggeman 
Approval of a Coastal Development Permit, a Site Development Permit, a 
Variance, and a Conditional Use Permit to allow for the partial demolition 
of an existing non-conforming single-family dwelling and the construction 
of a new single-family dwelling. The request indudes the c~nstruction of 
combination retaining and windscreen walls to exceed the permitted 6 feet 
up to 10 teet, and an encroachment with portions of the building into the 
front setback. The property is located in the Coastal Overtay District. 

34525 Scenic Drive (APN 672-581-03,04,05) 

Notices were mailed to property owners within a 500-foot radius of the site. 
A notice was also published in the Dana Point News and Notices were 
posted on October 4, 2001 at the Dana Point City Hall, the Dana Point Post 
Offce, the Capi~trano Beach Post Office, and the Dana Point Library. 

ENV!RONMENTAL: This project is categorically exempt {Class 3 - Section 15303 - New 
Construction} from the provisions of the California Environmental Quality Act {CEQA) because it ,_,.
consists of new construction of a single-family residence. 

ATTACHMENT 6 
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Commission 

1. Is the proposal consistent with the City's adopted General Plan/Lpcal Coastal Program? 

2. Is the proposal compatible with and an enhancement to the surrounding neighborhood and 
City? 

3.. Does the project satisfy all the findings req·uired pursu~n~ to the City's Zoning Code fc;>r 
· approving a ~stal. l)e\~pment Pennit;· ·:a· Sittr,Devetopment ·:Pennit, 'and a Conditioru:il 

Use Permit? ·- · · · · · 

4. Can the findings for a variance be adopted? 

BACKGROUND: 

The subject property is located in the residential enaave adjacent to the Headlands property 
above the Dana Point Harbor. The subject site is a bluff-top lot. comprised of three existing, • 
legal building sites of approximately 20,000 square feet each (approximately 11 ,600 square-foot 
useable lot area), and is located at the physical terminus of Scenic Drive adjacent to the 
Headlands Specific Plan Area. The site is developed with a 3,300 square foot single-story, 
single-family ·residence With a pool and playhouse that· was built around 1926 and is rurrenUy 
unoccupied. The three lots are elevated (212 feet above mean sea level) and over1ook the 
Pacific Ocean. The site is bordered by Scenic Drive to the north, the Pacific Ocean to the south, 
undeveloped land, the Headlands property, to the west, and two residential properties to the 
east. The subject site lies within the Coastal Over1ay Boundary on the City's Zoning Map and is 
subject to the requirements under the Dana Point !...ocal Coastal Program for "High Density 
Residential 1.41. • The site is lccated within the Residential Multiple Family RMF 22 zoning 
distrf:--:t and is designated Residential 14 • ~2 D.UJAC il1 the City's General Plan Land Use 
Element 

On August 19, 1998, the Planning Commission approved a Coastal Development Permit 
CDP98-01, CDP98-02, CDP98-03, which was a request to demolish one single-family dwelling 
and construct three single-family residences on the three separate lots. The project was never 
constructed and the Coastal Development Permit became null and void after 24 months. 

DISCUSSION: 

The applicant is proposing to demolish a large portion of an existing nonconforming single-family 
dwelling and construct a new 8,620 square foot single family dwelling with an attached 1,125 • 
square foot 4-car garage and a basement. Approval of a Coastal Development Permit is 
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required for new single-family homes located within the appeals area. The proposal will retain a 
portion of the existing structure that currently encroaches into the 25-foot bluff top setback. 

The applicant is requesting a Variance to encroach 15-feet into the required 20-foot front yard 
setback with a portion of the dwelling and a Minor Conditional Use Pennit is required in order to 
construct combination retaining and windscreen walls that will exceed the permitted 6 feet up to 
10 feet for portions of the walls. In addition, the proposal will include perimeter walls, a trash 
enclosure and entry gate that·exceed the permitted 42 inches in the front yard setback for which 

· . th~ approval -Qf. a Minor Conditio.nal Us~_.Peimit i~ requ~r~- . 
.. .. -.. ~ ~ . . . . : . "': .. ... ..,. .... -"' . . . . ........ ·-· .. ~ .. . ' " .... . .. ...... .. : . ~ .. '" .. ., . . . ..... ' . ~ \ ..... 

AS shown on Exhibit A, the site ·is approximateiy 56,750 square-feet of land area and is 
comprised of three lots. Prior to the issuance of construction permits, a lot merger will be 
required to combine the lots. The residence features a kitchen, dining room, guest bedroom, 
media room, den/library, art room, foyer and four-car garage on the first floor for a total of 5,545 
square feet. The second story includes the master bedroom and bath, guest bedroom, maid's 
quarters, a game room, office, and an exercise room totaling 3,940 square feet. A 260 square 
foot basement is located below the media and guest bedroom on the north side of the property. 
The basement includes storage and mechanical uses only . 

Overall, the proposed improvements will require some grading and ·art and fill dirt to ensure that 
the lot drains towards the street and not over the bluff. The site slopes slightly from east to west 
and. in order .to achieve proper drainage for the site, it will be necessary to reduce the existing 
site elevations orr the east side and raise ·the existing elevations on the west side •. In order1o · 
achieve the required site elevations, 30 inches of fill dirt will be required, which the Code permits. 
The applicant is proposing a pool and spa in the west side yard; however, it is located beyond 

the 25-foot structural setback requirement. 

:he structure is proposed to be 26 feet in height, utilizing a 3:12 roof pitch which is in 
conformance with the height limit required by the Code. The exterior finish materials propose a 
Penni an mi~~ limestone fascia with a smooth oatmeal colored stucco. The roof is proposed to be 
a natural gray-green slate roofing material with copper chimney accents. In addition to the 
residence, the applicant has included a conceptual landscapelhardscape plan, which features 
the use of drought-tolerant plant species in conformance with the City's regulations for the bluff · 
edge setback area, with some hardscape for patio area. The landscape plans includes a plant 
palette with a variety of shrubs and ground cover. · 

There are many off-site improvements that are necessary to support the proposed development. 
The existing rt.sidence is served by a septic system, which will be required to be abandoned and 
repl 1ced with new sewer improvements in compliance with the City's requirements. Other right
of-way improvements which incfude new pavement, sidewalk, cul-de-sac with curb and gutter, 
storm drain, water, and utility connections are required to serve the subject site and have been 
incfuded in the conditions of approval. The property owner is also required to enter into an '-~~"' 
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Irrevocable Offer to Dedicate (IOD) an easement for connection to a public bluff-top trail in 
accordance with the currenUy adopted 1986 Dana Point Local Coastal Program. It is anticipated 
that the local Coastal Program Amendment currently under review by the Coastal Commission 
will eliminate this requirement Until that occurs, the IOD is required as a part of the current 
adopted LCP. Due to the site's close proximity to the undeveloped portions of the Headlands 
property, a fuel modification plan is also required. However, a standard fuel modification could 
not be carried out due to the sensitive habitat conditions that exist in the area: therefore the 
Orange County Fire ·Authority (OCFA) has conceptually approved an alternative methods 
~pp~ach for this ~!""j~.ar:a~ .conditions have ~n ~ified accord.ingly. . . ... '·. .. ' . . . .... · .. .· . 
coa~tal Development Permit 

Bh . .if top lots developed within this area are required to maintain a minimum bluff edge setback 
of 25 feet Submitted plans indicate that the existing dwelling encroaches approximately 1 to 16 
. feet into the bluff top setback. A supplemental report was provided by the project geologist to 
address the retention of a portion of the dwelling and the report was reviewed by the City's 
consultant specializing in bluff·top stability. The applicant is proposing to retain the complete 
foundation, walls, and roof strucb.Jre of the retained portion of the dwelling and construct new 
walls, foundation and roof strucb.Jre for the new portion connecting the old to the new. 
construction. The area of the enaoachment is 427 square feet. which is approximately .04% of 
the total square footage of the proposed dwelling. This portion of the residence is considered 
1'10n-oC011fonning; however, if this area is retained in this manner, the City has.pennitted new 
structures to be built oonnecting to these areas so lOng as they-are not·efttireiY"demmOishedllnd 
replaced. Additionally, a minimal amount of grading will occur along the bluff top and the 
existing deck and low guardrail will be retained. Minor improvements such as walls and patio 
areas within the bluff edge setback area are allowed by the Zoning Code. · 

Approval of a Coastal Development Permit is required since the project is located within the 
Coastal Overlay Boundary and is appealable +" the Cslifomi...t Coastal Commission The 
Coastal Overlay District requires review of all new commeltial development to ensure that the 
proposed development 1) will not encroach upon any public accesswdy; 2) will not obstruct any 
existing public views to and along the coast; 3) will not adversely affect marine resources: 4) will 
not adversely affect recreational or visitor-serving facilities or coastal scenic resources; 5) will be 
sited and designed to prevent adverse impact to environmentally sensitive habitats and scenic 
resources; 6) will minimize the alterations of natural landforms; and 7) will be visually compatible 
with the character of surrounding areas. The proposal has been evaluated in light of these 
requirements and staff believes that the applicant's proposal is consistent and will be compatible 
with development in the City that is within proximity to the coart. The grading for the dwelling is · 
minimal and will not impact the appearance of the bluff fa·~. Additionally, the proposal will not 
result in changes to public access and view, marine resources or visitor-sdrving facilities . 

• 
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The applicant proposes to construct several retaining walls around three sides of the site, at the 
east and west sides and along the front of the property at the street side/undeveloped right-of
way area in order to facilitate site drainage. The Code requires that walls in excess of 2.5 feet in 
height be landscaped and not create a condition or situation that is detrimental or incompatible 
with other pennitted uses !n the vicinity. The retaining walls will be visible from the outside on 
the west side and at the front adjacent tQ the pn;>posed Headlands nat1,1re preserve. On ~e east .. 

.. . side, ttJe retaining.:'\Vafis 'Aiil be \'isible ~·the subject~ite due to the ~nge1o ele\'ation.;. ~ 
between the subject property and the adjacent residential property to the east that is 5 feet · · 
higher. The retaining wall on the east side will be 5 feet of retaining with a 5 foot wrought iron 
fence on top for a total height of 10 feet from inside the property and 5 feet in height on the 
adjacent neighbors side. A 2-foot planter wall wall be located along the retaining wall and will be 
planted with 24-inch boxed ficus nitida trees. 

Within the front yard setback the retaining wall will transition from 3 feet in height with a 3 foot 
guardrail at the west comer~ to 6 feet in height with a 3 foot guardrail at the east comer as 
viewed from outside the property. From inside the property the combination retaining 
walls/guardrails will range from 3 to 5 feet. Part of the reason for the request to construct 6-foot 
retaining walls along the front of the property is as a result of the required fuel modification plan. 
Because a Pocket Mouse Preserve is located .on the adjacent Headlands property, the Orange • 
County Fire Authority required a mir:timum 6-foot retaining wan to-mitigate"'the·:potential'1ire~ :; 
hazard from the adjacent Preserve. 

Along the west side property line, the retaining walls will be approximately 6 feet of retaining with 
a 3 foot guardrail for a total height of 9 feet as viewed from the Headlands property which is at a 
lower elevation. Due to the site's developable buildable area, the layout of the house extends 
:rom east to west, resulting in ii ,e west side of the property serving more like a rear yard and is 
where the pool and spa are to be located. The Code lim:·.~ ·.-...:.:: heights within the front yard 
setback area to a maximum of 42 inches. Approval of a Minor Conditional Use Pennit is 
necessary to exceed this limit. Staff recommends that the height of the walls be limited to 9 feet 
in height and all retaining walls visible from outside the property be constructed of split-faced 
block or other decorative material in order to soften the appearance of the height of the walls. A 
condition of approval has been included in the attached resolution limiting the height and 
construction materials of the walls. 

The plans indicate that a front courtyard area with landscaping, entry gates and a trash 
enclosure are located within the front yard setback on the north side of the property. The height 
of the entry gates and trash enclosure are 5 feet where the Code limits walls and fences to 42 
inches in height. Both the entry gates and trash enclosure on located within the front yard 
setback due to the unusual configuration of the access to the property and the location of the '····· 
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dwelling on the lot. The trash enclosure must be located in an area that will facilitate access for 
trash oollection by Solag and the entry gates are located approximately 9 feet back from the 
front property line but will provide the required Fire truck tum-around area. 

• 
Sections 9.71.050 and 9.65.040 of the Dana Point Zoning Code establishes the findings 
required to approve a Site Development Permit and a Minor Conditional Use Permit. Generally, 
the Commission must oonsider the merits of a project based upon its suitability, compliance with 
development standards, function and design. Staff believes that the findings for tile approval of 
the Site Development Permit and Minor Conditional Use Permit can ·be made in this case· and 
are includ'ed in the attached resolutiOn · . · ·. · '. · · . · : · · ..... ·. . ·. · ~ · · · .. 

•. ~ • • '"' I •. •• • •.·. .'~ • ' • • . • •. 

Variance 

The applicant is proposing to encroach into the front yard setback with portions of the new 
dwelling and will require the approval of a Variance. The subject site is irregular in shape with 
more width across the front of the property than depth and the front property line is at an angle 
to both side property lines, which restricts site access and limits the location and the design of 
the of the proposed dwelling. The front property line is approximately 163.09 (comprised of three 
separate lots to be merged in conjunction with this development). the west property line to the • 
bluffs edge is approximately 138.40, and the east interior side property line to the bluffs edge is 
148.50. Deducting the·required 20-foot front yard setback and the required 25..foot bluff edge 
setback. there is approximately 98.5 feet of buildable depth remaining and approximately 153 

. feet of buDdable width 1hat results in the side yard functioning l1'10AJ"8S-&-rearyan:t.~'Of · 
the shape of the lot, the proposed dwelling will encroach with portions of the structure 
approximately 12 to15 feet at the furthest part of the encroachment. 

The orientation of the site makes it difficult to design a dwelling that fits within the buildable area 
of the lot because the public street and the site's access end at the east comer of the lot 
resulfj• !g in the need to design the garages at the easter1y portion of the site. Because the site is 
irregula·· ::1 shape and orientation, a variance is needed for the encroachments. 

Section 9.67.050 of the Dana Point Zoning Code establishes the findings required to approve a 
Variance. The required findings are listed below, followed by a Staff analysis of the finding: 

Required Finding: That the strict or literal interpretation and enforcement of the specified 
regulation(s) would result in practical difficulty or unnecessary physical 
hardships inconsistent with the objectives of this Chapter; and 

As noted above, due to the shape of the lot and the site's orientation 
towards the public street results in a ',ardship when designing a dwelling. 
When the front and rear yard required setbacks are deducted from the site's • 
depth, there remains an unsually configured developable pad size and the · 
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enforcement of the specified regulations could result in practical difficulty or 
unnecessary physical hardship. Additionally, the layout of the house 
extends from east to west, resulting in the west side of the property serving 
more like a rear yard than a side yard. Although there are alternative 
designs for the residence. the useable size of the home would be 
considerably less than the surrounding developments and the height of the 
retaining walls could be more intrusive. 

·~ 

Required Finding: That there are exceptional or extraordinary circumstances ·or conditiOf)S 
· · · :·: ·.· ~.: .. :. -1lppliqabJa.iO·the~.ptllpedy-or to tJi~.i.ntendiKi ·use.pf the. pro~ . 

· . which do ·not apply generaHy to the properties In the same zoning district; 
and 

The front property line borders on an undeveloped public right~f-wsy and is 
adjacent to the Headlands property. Even without future development on 
the Headlands property, and because there are no developments further 
west of the site, access is difficult and maneuverability at the terminus of the 
right-of-way is impaired. The property characteristics would be considered 
excepuonalorexUaorrJinary. 

Required Finding: That the strict or literal interpretation and enforcement of the specified 
regulation(s) would deprive the Applicant of privileges enjoyed by the 
owners ·of 'Othet prop8rties "'in· 1tte ·· same zoning ·district with -similar 
oonstraints; and 

Required Finding: 

Some of the existing residential properties m the enclaves located adjacent 
to the Headlands property are not constructed with the required bluff-edge 
setback, nor are they constructed with the required 20 foot front yard 
setback. Addifioru~l/y, the front sc!back and property line are not adjacent to 
a street, rather an unimproved rlf;,',.-of-way that is currently open space and 
proposed to f:t9 uPimproved. The enforcement of the regulauon requiring a 
20-foot setback for the dwelling would deprive the applicant of privileges 
enjoyed by neighboring property owners in the area. 

That the granting of the variance will not constitute a grant of special 
privilege inconsistent with the limitations on other properties in the same 
zoning district with similar oonstraints; and 

The granting of.the variance request would not C':''IStitute a grant of special 
privilege since other properties in close proximity to the subject property 
have been allowed to develop structures with front yard setbacks of 9 and 
11 feet. . The proposed residenc.;; /:as an average setback of 10 feet 2 .,..,,., 



EXHIBIT No. 11 
Application Number: 
A-5-DPT -02-057 . 

PLANNING COMMISSION AGENDA REPORT 
CDP01481SDP01-81N01~1·181 
JANUARY 16, 2001 
PAGEl 

Required Finding: 

' . " 

inches, and at no time is less than 5 feet, which is similar to other homes in 
the area. The design of the structure meats the intent of the Code, while 
providing for development on an inegu/arly shaped bluff-top lot. This 
variance would not establish a precedent for future new construction 
throughout the City, since the unusual shape and orientation of the site do 
not occur in most other areas of the city. 

That the variance request is made on the basis of a hardship ccndition and 
not as a.matter of ~nvenience; and · 
. . .. ~ . . . . . . .. 
.. . . \ . . : . .. . " . , "- ~ . . . ..~ . . . . . . . ... ·. . .... .. ..... 

···The properly is ·irregular in sha/Je; orientation and site.' access. Aitllough the 
dwelling is encroaching into the front yan:J setback, the location of the 
dwelling on the lot was detennined by the wide width of the lot versus the 
reduced depth of the lot. The proposed design is the best solution, based 
upon the analysis of several other designs and is not a matter of 
convenience. 

Required Finding: That the granting of the variance will not be detrimental to the public health, 
safety, or welfare or materially injurious to properties or improvements in the 
vicinity; 

Construction of the proposed tesidence will not pose a threat to the public 
health, ·safety, or welfare in that the s1ructute Is located at the end of a 
public street and is adjacent to only one other residence. Additionally, the 
proposed improvements will enhance the appearance of the property as 
viewed from the street, the adjacent neighbor, or from the Headlands 
property. 

RGquired Finding: That the variance approval places suitable conditions on the property to 
protect surrounding pr.:~~r.i~R E .,d does not permrt uses which are not 
otherwise allowed in the zone; 

There are conditions included in the resolution to protect the suTTOunding 
properties related to landscaping and materials. Further, the use will be 
compatible with the location, size, design and operation of the suTTOunding 
area. The use will not create unusual noise, traffic or other conditions that 
will be incompatible with the pennitted uses in the. zoning district. 

• 

Required Finding: That the granting of tn~ Variance w 't•'d not result in adverse irr:pacts. either 
individually pr cumulatively, to coastal access, public recreation 
opportunities, or coastal resources, and the development would be • 
consistent with the policies of the Local Coastal Program certified land use 
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plan. 

The approval of the Variance will not impact coastal access, public 
recreation or coastal resources. The Variance is consistent with the policies 
of the Local Coastal Plan. 

CONCLUSION: 

Based Of).~ above. ana(ysis_ Staff .ha$--det~~ia~~ thalJhe:fSqUi~. ~~s~·dln ~ :'f'Sde ~nd 
reeommenas that the Planning Commission approve Coastal Development Pennit CDP01-28, 
Site Development Pennit SDP01-81, variance V01-22, and Conditional Use Pennit CUP01-35, 

~ 
Eugenia Garcia, AICP 
Senior Planner 

ACTION DOCUMENTS: 
1. Draft Planning Commission Resolution 

SUPPORTING DOCUMENTS: 
2. Location Map 
3. Letter of Justification from Applicant 
4. Color Board 

EXHIBITS: 
A. Building Plans and Elevations 

H:\COP01·11 /SOP01.a 1/CUP01-35\V01·22.RPT.doc 

fFt106Q0.30134525 Scenic Drivel - Bruggeman Residence 

Edward M. Knight, AICP 
Director of Community DeVf~!\"lpment 
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United States Department of the Interior 
FISH AND WILDI..lr£ SERVICE 

Bcalogiall Service$ 
CarJsbad Fish and WUdliie Office 

In Reply Refer To; 
FWS..OR.-1927.3 

Eugenia Garcia 

2730 Lobr Avenue West 
Carlsbad. California 92008 

CommLmity Developmear Deparrmcmt 
City of Dana Point 
33282 Golden Lantern 
Dana Point, California 9~29-1805 

JAN 16 zm 

Re: 
. . . ...,·.... ~... ~~r· ,:, .. ;~ , .... '* .. -··· ... , .. _ ..,, _· ........... ; .•., ~ . ··- ... ':'~ .. 
Fuel MOdificmon Plan fot 34S2S ~c Dri\ ~: City of Dana .Point. Orange cOtmty, 
California 

Dear Ms. Garcia: 

This letter responds to your letter dated December 5, 2001, regarding a proposed fuel 
modification plan for the propeny at 34525 Scenic Drive in Dana Point, Orange County, 
California. This property shares a border with the D'~~"''ll Point Headlands Temporary PJ:ese:rve 

•• 

(Pn:serve ), an area that is known to support two fcdcrally listed species, the endangered Pacific • 
pocket mouse (Perogntllhus longimmrbris pacificus, •<pocket mousej and threatened coastal 
California gnatc::atcher (Polioptila Clllifomica califomiciJ., "gnatcatcher"). The Preserve was 
created under the ttnns of the Onmge Cotmty Cent:raJ/Coastal Natural CommODity Coa.servation 
PlaniH.abitat Conservation Plan (NCCPIHCP), which was adopted in 1996 to provide for . 
regional pro1Cetion and perpCmarion of natural wildlife di\'ei"Sity wbile allowing compalible land 
use and appropriate development growth. The fuel modification plan includes a PfOPOSII to 
m:nove vegetation within the Preserve. 

We provide these comments in keeping with our agency's mission to work .. with others to 
conserve, protect, and enhance fish, wildlife, and plant .. and their habitats for the continuing 
benefit of the American people." Specifically. we i&dministcr the Endangered Species Act (Act) 
of 1973, as amended. Section 9 of the Act prohibitS the "lab" (e.g •• harm, harassment, pursuit, 
injw:y, tcill) of fc:detally lisU:d wildlife. "Hann" is fur~er defined to include babiw modification 
or de~ on where it tills or injures wUdlifc by impairing e5Selltial behavioral paaems 
including bnleding, feeding. or sheltering. Take incidental to otherwise lawful activities can be 
permitted under the provisions of scc:.tions 7 (Federal consultations) and 10 of the Act. 

The fueJ modification proposal included with your DecemberS, 2001, letter involves removing 
non-native vegetation, dead brush, and debris within SO feet of your property boundary. No 
native vegetation would be removed. Approximately 0.14 acres of non~native vegetation would 
be removed using hand tools only. Access to the fuel modification zone would be provided 
through the residential 1ot at 34525 Scenic Drive, th\Q avoidin~ acccss-rela!ed impacts to 

EXHIBIT No. 12 
Application Number: 
A~S-DPT -02~057 
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. Eugenia Garcia (FWS-OR-1927.3) 

vegetation on the Preserve. The fuel modification plan proposes to replant the affected area 
foJlowing the first fall rains with a variety of native, firc.-resistant plants. Work would be 

. conducted by Clark and Green, Jandscapc architects. 

2 

In our October 2, 2001, letteT to Dr. I..cwis Bruggeman, the owner of the property, we 
recommended that the following measures be ineotpOratcd into lhe final fuel management plan to 
avoid potential "'take" (e.g., harm, harassment, pursuit, injury. kill) of the pocket mouse or 
gnat catcher: 

1. The removal of vegetation, brush, and debris will be conducted between November and 
January, when the pocket mouse is least likely co be active above ground. This time 
period is also outside th.~ gnatcatch~ breeding season . 

. :.~ .... ~vAf:pf..vcgetatiOJl~~~~~;a•mannc~.tJ.u~t.,~,nlrs in mi:mmai··· .:., :··: . 
satl diitUtbancc. Non-native trees and bushes wi11 be xemovcd above-ground only (e.g., 
stump-cut) to minimize the likelihood of affecting pocket mice underground. Non-native 
annuals, such as grasses and mustard, may be removed by the roots. 

.. 

3. Seed collected from native plants on-si~ will be b.roadca.st by hand instead of using a 
combination of hydroseed mix. and. c:omaincr planting. Hand broadcast secc:ting is 
in~nded to minimize impacts to pocket mouse bUITOwing activities by eliminating the use 

4. 

.. • >. 

· of an organic binder typically associated with' hydrosccd mixes that could alter soil 
swface properties and by avoiding direct disturbance to the soil through the use of 
container plants. 

Broadcast seed will only include seed fro)D' plants native to the Dana Point Headlands that 
have been approved by the local fiic autbority and. me U.S. FlSh.and W"Jldlife Service 
(Service). Some of the Rlant spc;:cics prcsmdy p.ropo!Cd for usc in 1he draft fire 
management plan are not known fro.mt.heDana Point Headlands and. therefore. are noL 
---w~ate for~· Acceptable species include California croton (Croton californicus), 
cliff spw-ge (Eu.ph.Orbia m.isera), and bush sunflower (Encelia californica). Additional 
native plant species should be added to this list subject to the review and approval of the 
fire authority and the !::crvice. 

Vegetation removal and seed broadcasting will be monitored by a qualified biological 
monitor. The biologist should have a minimum of SO how:s of cx:pcricnce trapping 
Pacific pocket mice and ha~e handled a minimum of lS individuals in the field. 
Biologists who have trapped the Pacific pocket mouse mnst have a valid teeovecy pcnnit 
issued under section lO(a)(l)(A) of the Endangered Species Act. The biologist will also 
be able to identify the coastal California gnatcatcher by sight and sound and be able to 
identify coastal sage scrub species. The biological monitor will supervise activities to 
minimize the likelihood of impacting the pocket mouse or gnatcatcher and to ensure that 
only non-native plants are removed. 
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Eugenia Garcia (FWS..OR-1927 .3) 

6. The rc.vegetated area will not be watered tu minimize the likelihood of non-native 
vegetation becoming established in the area. 

3 

7. A tbree--year non-native pl!'!nt removal program wi11 be implemented. Non-native plant 
removal will be conducted twice per year. in Match and October, before many of the 
spring and fall blooming annuals have gone to seed and when the pocket mouse is less 
likely to be active. Plant removal will be c:onduc:tcd in a manner that results in minimal 
soil disturbance. Non-native trees and shrubs will be removed above-ground only, but 
non-native annuals may be removed by their root&. Removal activities will be supervised 
by a qualified biological monitor. This program will be coordinated with the future 
Preserve manager and the Service. · 

8. No thinning or removal of native vegetation in the fuel manasemcnt zone is anticipated - . 
. • · · aow,..or in ~~~-=H~~. shoW~ 1;hc.fhe depanmeut everCQfldude~-Mlive. 

· vegf.muio~ adjacent to 3452S Scenic Drive. Dana Poini. must be dUnned or mmoved to 
minimize the threat of fire, these impacts will be the responsibility of the ptoperty owner 
of 34525 Scenic Drive. and proposed conservation measures to avoid and minimize 
impacts will be subject to approval by me Service. 

All of the suggested measures have been inccnpotated into the final fuel modification plan 
included with your DecemberS, 2001, letter. Tbcrefote, based on our knowledge of the biology 
and distribution of the pocket mouse and gnatcatcher on the Dana Point Headlands, we believe 
that the fuel modification, as proposed, will not result in take of the pocket mouse. Should any 
changes be made to the proposed fuel modification plan, we .request an opportunity to ~view the 
modified proposal to ensure that it is consistent with tile Act. 

We appreci8te your efforts to avoid impacts to fcdc:raJly listed species. If you have further 
questions, please contact Jon•man Snyder of my staff at (160) 431-9440. 

Z4--
VY-:a-cn A. Evans 

Assistant Field Supervisor 

cc: Dr. Lewis Bruggeman 
Brett Anderson, Orange County Fire Authority 
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May6, 2002 

Lewis L. Bruggeman MD 
7 Gavina 
Dana Po.nt. CA 92629 

Re: 34567 Scenic Drive 
Dana Point, CA 

Dear Dr. Bruggeman, 

FlCCADENTI & WAGGONER 
Consulting Structural Engineers. Inc. 

18QH Von l<armen, Su!IAI240 Tel: (949)474-0502 
Irvine, Cl\fl2614 FIX: (949) 474-1801 

RECEIVED 
South Coast Region 

MAY 2 1 2002 

CALIFORNIA 
r:OASTAL COMMISSION 

Ma~. 21 2002 12_! 31PM P2 

S.OJI"~ 
Mltllll'!l..W ...... 

'lt.omlllA CU:!t 
Mill< E. llc/VOecet 

At your request we have reviewed the staff report prepared by Mr. Stephen Rynas, Orange County 
Supervisor of the California Coastal Commission dated Aprtl18, 2002 on Appeal number A·5·DPT ·2· 
100. We have also reviewed the plans prepared by C.J. Light and Associates for the depiction of the 
existing portion of the residence and the proposed additions as well as the. soils report prepared by 
Petra dated May 11. 2001 and subsequent letter dated August 28, 2001. We take exception Wtlh the 
steff report's interpretation of the structural requirements for the tie-in of the new portion of the building . 

The small portion of the existing residence that Intrudes into the 25-foot-wide bluff edge setback zone 
is supported on a shallow foundaUon. To my knowledge this portion of the structure has been 
performing adeQuately since its original construction. The design of the new portions of the structure 
will be founded on a combination of shallow and deepened foundation systems. Structurally, the 
existing portion of the structure within the setback can remain In its current configuration ana be tied to 
the new portion of the structure only where it Interfaces with the new structure. The timber-framed 
structure would be tied to the new atructura with light steel strapping and timber framing. The existing 
slab on grade would be doweled In to the new slab on grade. The existing portion of the building would 
not denve its support from the new building. 

Smoe the foundation systems between the existing and new structures are different, differential 
settlements may occur. Damage from differential.setttement can take the form of cracks in the floor 
slab and walls where the e~(-;tlng structure ties to the new structure. The tie in, as anticipated, would 
only serve to join the new and old structure tn order to minimize this damage. I hope this clarifies the 
anticipated structural work to be completed. Should you hav10 Clii.Y yuestion regarding the above Issue 
please call. 

Very truly yours, 

F£::&¢G~ 
(", Thomas A. Castle, S.E. 

Principal 
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DR. LE'W1S L. BRUGGEMAN 
7 Gavina 
Dana Point, CA 92629 ·. 
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.: California Coastal 
Commission 

May 20, 2002 
1.N. 170.01 

Su.bject: Geocechalcal Rapo~~~e, StafrRepert Prepared by the California Coural 
Commbs!oa, nled Marc:h 29, 2002, regard lac 34!12! Scetlie Drf"e, Dau 
Polot, Callforaia. 

R.efenmc:es: See Attl~hed List. 

Dear Dr. Bruggeman: 

This letter is prepared in cupoase to the staff ntport prepared by the CaJifomia Coastal · 

Commission regarding the subject property located within the Headlands in Dana Poin~ . 

Various comments were made within this repon that we ~~ requ.ire further explanation! 

clarification. These comments are as follow$: 

Cgmmcpt No. J Cp. 13 gUO) 

Bluff top dttvelopment 13 tnherentfy risky. New de11elopment must be ccmequtntly .ret back an 

appropriate durance to minimire the potential lltat tM cpprowd tkw/opment would be 

de1troyed by a landslide or othfn' pologlc inslabil!ty. thol.the developme11t it8elf could affect 

tiNt strUctural intfgrlty ofth4 bluff, min any mamttn' 1'8qt~ir~ the w-e of protective devices. 

To minimize 1h1 rid of constructing Q .rzructure on a bluff top, the City's certified LCP 

contai~ policies requiring that propos~d dew.lop!Mnt b• s~t back from t'lw bluff edge. PollC')' 

II 18 of th2 ~a/ogle HQZQI'fJs Section statu thai an above gTOIO'td strucl&~rt! mwz b~ sn back 

a stdficilnt distance ,o that the propo11d drttllopment wfJIIld be safo from the threat of ,,.osion 

for a period of j1Jry (JO) years. Additionally, the implementat/011 11ctlon of the LCP for the 

Headlands stCIIfls rltm all struct!Hu shill/ be.r1t btlck a mtrtinnrm of 2S'from the edge of bluff 

PITAA OCOTICHNICAL, INC. 

31&6-A Airway Avt"u• • Co•ta t.l•n • ·cA lllllt • T•t: (11"}'1148•1821 a l'u: (?1o6) $oll·lol38 • POWttiCI".IOI!'I.IIal 

• 

• 
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These two pollcie.s, when raktn together 7't!SUit in a minimum of 25', but a greater sellx.u:k mq:" 

be required depe.niling on the rcults of a geotechnical report. 

Comment No. 2 (p. 13 of:2Ql 

Polic1es #19 and #20 oftne Geologic Hazards Sectton alae 7'tlquire thai diwelopMDrt in the 

setback be li11Uted to open space aNI raqwiru the use of drOilght tolera11t v~getation to . 

minimize the adverse impaCls hartbcapr could have on bluff stability. 

Comment Np. 3 {p. 14 of 201 

"Tlte examino.tian of the project's COI'ISi.lte:ncy with the City's LCP is not simp(v limited to 

eva/uatil'lg tht 2.5' setbac/c, but al.ro requires an curalysis that the proposed d~lapmtnt be set 

back in such a mar.ner thai the dtllelopmellt would not be (J.t/versefy affected by erosion for 

2 period of 50 years as determined throup a gtlf)/ogical evaluation . 

.4 review of the City's admillistratm record includes sevuaJ geotechnical .slUdie.' related to 

rfle proposed project, a ruporue by City's geotecltnical cortnlftant to these geotechnical 

sr!Xiic, an.d the City '.s agenda repo11S 10 :he PlaNting C ommissio11. None of the.s11 docul'fllfVI 

rpet.1ji.cally eva/UQte whtUher or not the dr.Jlllopm.ent, as approved by the City. would~ stife· 

from bluff ~rosion for a period of .SO ;y1arz. 1M administl'attve record implies that lite 

deveiopment, as approved by the City, may not be appropriately dtSigtrtd or set back." 

The staff report further stota that i7tf()I'IJ'lQtio11 pf'OIIided b~· lkf geot«hnical coruultam 

indicmes that retreat of the bluff top back t.o the ruidence fs pouible dining the life . 

expe' rancy of the project; and that tire gcol«hru,- wnsultall! "tk>es not discuss the is3ut. of 

"Nhether the development as approved by the City y.,ou/d be coruistent with Policy #18 which 

mandates that de.~;elopme:nt be set back to auure thai it safe from the rhreat of erosion for a 

period of fifty years. 17le geotechnical recommendatzon simply a.rse.ru that the applicant 

should assume the risk. " 
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Comment No. :t (p. 1! pf2Q) 

if geotechnical rlp()rt i.s required. "'!7te pu"JX'I« of lite georecltnical report is to make an 

assessment of tht powr.tial 1oil ,.Iatlld constrain# and hazards .such llS slope insltl.bility . . 

Jetl/(!lntmt, liquefaction. or reltzttd suondary seismic impacu. 17t• Commfssio" notes, thai 

even tht>Ugh two pot.:lt,tcal · reponr were prfpaf'ed and ~llliJted by the City, that tu · 
geotechnical n~itabtltty of the site for tM proposed ti.ev«lopnt~11t war nevenlteltss not full:; · 

evaluated since additifRial 1tudia tJrfJ bei71g propojaJ. Thl7'#![ore. the Commiuitm co11cludes. 

for the reasons cited above, that the appu.l oft'he propo~td dt!!Wlopmtnt raises a ntb:tanlial 

issue with the City's LCP. • 

Bespoue tp Callfonla Cgaatel CommJ•tiPP Commcnta 

Based. on the above eot'NDCtlts expressed wit:h.i.n the California Coastal Co::unlssion Staff 

Report, it i.t readlly apparent that c:lanfteation ia needcci regarding three issues. These isaues 

are: a) the effect of erosion on the proposed de\-elopment for the next SO years, and relative 

risk of buildin& adJacent to the coutal bluff, b) tbe effect ofhardscape witbir. the setback 

zone, and c) a question as to wbCther acotechnical atudies are complete. Tht:refore. our 

response is organized into these 3 oatepes as foUows: 

Impact ofErga!gp for Next 50 Yean ud Rclatlyc 
Risk of VuUdiDI Adfac:•n& M the Ctutal Blpff 

While the Coastal Commission Staff Report states that "bluff top development is :nherently 

:isky," tlus is a pnere.limtion that does not apply to the majority of the Dana Point Headlands 

w:,:ch have acnerally been htStoricaUy stable. 1bis is primarily due to me presence of one of 

the more stable geoloJioal foundatior- ·--· Ol .>fre Brecc1a) that underlies this area. This 

bedrock unit is typically well-cemented and &encrally lacks internal, co.atinuous weak clay 

seam$. Our report. dated May 11, 2001 (Rd'crc:nce ~3), provided an in-depth disc:tssion 

regarding bluff erosion l:nd atabi I ity. Thi& report provided the followin,c information regarding 

the bbff area adjacent to the property; 

• 
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The adjacent coastal blutT ~poses resistant and moderately to weU-cemented bedrock of the 

San Onofre Breccia which is overlain by sliahtly ctmented, medium dense to dente marine 

terrace deposits. A discontil'll.lous talw 1lope and a narrow rocky beach lie along the base of 

the bluff. 

lt is our opinion that the overall stability of the adjacc:nt coastal bh;ff hi favorable. This 

conclusion IS based on tbc followins positive factors: 

I. 

2. 

J. 

4. 

5. 

6. 

7. 

S. 

(). 

10. 

ll. 

The rcs1stant natUre of the 'bedrock. beini moderately to well-cemented "'-ith favorable 
bedding orientations (dipping 10 degrees into the bluft). 

Joint patterns parallel to the face of the bluff are broadly spaced and steeply inclined 

No significant mus movements have occurn:d on the bluff face in the la$t 70 years 
(based on review of aerial photographs dating back to 1929). 

Relatively thick vctetation liea alone the top of the bluff. 

No seepage was observed at the contact of the bedrock and ten'ace deposits, and no 
1rrigation is being applied to the bluff area . 

Significant protection from norrr.a.l wave erosion is provided by talus depositS and a 
rocky beach that tie at the base of the bluff. 

Due to a protective mantle of dente talus deposits alons the base of the bluff be!O"'-' the 
property, sea caves have not developed. 

Recesslon oftbe top of the coastal 'bluff over approxbnately the last 50 years has 1xen 
relatively minor. 

Positive drainage devices such as sloping con:rete flatwork, iTflded swales. and area 
d.rall\S are recommended herein to oo11~ct and direct wa~cr away fron:. tl:e slnpe. 

The lacK (Jj pedestrian access which can lead 10 eventual bluff e:-osion. 

Stabi li~ analyses indicate that the gross stability of the coastal bluff is i4'\ excess of; .S: l 
for Jtattc loadmg (:Onditions and in ex.ceas of 1.1:1 for dynamic loading conditions. 
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~2. Although the lite iies in close proximity to the off3borc 1egmcnt of the Newp~:tn· 
Inglewood. fault zoru:, this fault has been deterruiped to have a Jow slip rate ( l.S 
mr.:ll)'r.). The probability of cxpe.rlcnciJ:18 a siartifkant seismic event on lhi& fault zone,· 
with correapon.diosJy high pund motiona at the site, is considered to be very low to 
low. 

The inlbnnation provicied above indicates a dramatic scnae of stability •• compared tO other. 

mas alon& the southern Califomia coutline that m afflicted by numerous negative factors 

such as weak bedrock: conditiON, unflvorable beddiag conditions, pronounced areu of 

seepage, lack of a buffering beach and protective veaetation to name a few. Notable places 

such liS the Malibu and Pacifie Paliwlea co.utll areas would be cluaified as areas ofBIGH 

RlSK as competed with the subject property which is considered to have a VERY LOW 

RISK factor. 

Reports prepared by our firm over the yea:a have provided Sl&nificant inforrr..ation regarding 

development at the subject site. At least feW' teotechnical reports have studied the stability 

of tlus Site, for the eurrent project and also J)rcviously approved project$ that would have 

e. !lowed the oonstructiao of three houles on this aitc. All four reports have coneh:dccl that the 

dcve:opment wou!d J;W adversely affect the structural integrity of the bluff. Rather, the 

development would only enhance stabihty of this area. 

Our :e,'iew of hiatorical e.erial pbotoa Cor the site and &urrounding areas encompassed the 

period of 1929 through 1999. Bued on our.study, there was no major bluffren-ea1 at the site 

or ir. :he immediate vicinity dunng ·that periorl 

F\lrthermore, baaed on our ~view ut Lhesc aerial phot1" and our field mapping, although the 

~Ius deposns at and near the base of the bluff have existed i."l the same genera: locations as 

tl:ey do today, several periods of dcpositiao .a:nd erosion have occurred. The talus lieposits an: 

comprised largely of pebble- to bouldcr-lized clasts wi~ a sandy matrix generattid from the 
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San Onofre Brecc1a outcrops and overlying terrace deposits, rendering them fairly resistant 

to erosion b~· normal wave action and occasional strong stor:ns. It appeus. b.owever, that th~ 

toe of the p:imnry talus depositrarthe buc of the bluff has been partially re:noved at t1mes 

by wave acrioo durina the period studied (1929 throua)l pr.escnt). Based on our ctudy, 1t dbes 

not appear that the periodic partial remow.l of the too of the primary talus deposit during this : 

tilne period bas lwi a significant advcne effect on the stability of the bluff. Therefore. ·'based .. 

on the results of our ltudy and the favorable perl'onnance of the si~c and immedialely adjaccr.t 

areas in termG of 'ta.bility over at lout the put 72 yean, the probability for the continued 

stability of the ::::e over the dcaip life of the project is considered to be excellent. 

Although it is our opinion that the overall sta~ility of the adjacent coastal bluff i& general:y 

favorable, it is apin stated tbat aome erosion of the bluff will continue. Factors that will 

contribute to progressive recession of the coutal bluff genc'ally include su:rfici&~ erosion of 

the bluff during period.& of heavy rainfall. minor block failure along stee-ply inciined joint&, and 

some erosion along !he base of the bluff during periods or high tide and extrem.e stOrm 

activJ!y. Terrace maU!ri~Js alons portions oftbe bluff top are susceptible to Wid scour and 

eros10n. However, these processes have been at!ecting the coastal bluff for thousands of 

years. As disc:u.ssed in previous reportS prepared by our finn. our evalua.t1oo has indicated thai 

extreme coastal recession hiLs not occurred in this area over t.~e last ftfty years in spite of 

several exceptionally btense stonm that have occurred at the s1te during put rainy seasons .. 

The following information was provided regarding bluff top erosion in our report dated 

August 28. 2001 ?a;cs 9·1 0 (Reference No. 2). 

~We estimate that the top of the sand scour ana has retn:ared Jess than 
a.pft"OXimately lS feet hori:wntaily over the last SO+ years. This estimate 
1S based on our aenal photo review, site observanons, :he eroSion 
characteristics of the sandy terrace depos1ti and the topoara-phic profile 
shown of Cross-Section B-B' that is drawn through the: sand scour an::a. 
Also, based on our study.recession along the actual top of the bluff in areas 
adj&cent to ':he sand scour area within and immediately adjacent to the 
subject property appears to have been relatively minimal." 
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Ths rate ofbtuffretreat (approximately 15 horizontal feet ove: the putS~ yean) would not 

reach any portion of tke cxistina house ineludlnJ the swroom. Meuumncnts taken from the 

re-entry point of the area of active sand scour erosion to the cxisnns rcs1Cienc:c is greater than 

25 feet in all rqions. 

It should be noted that the area ot most lisnificant erosiol\ on the l(ljaecnt bluff' (the sand 

~ou:: area) lies direc:dy below an existing circular patio (pn:acnt on site for at least 40·50 

years). Previous occupants tllowed wat=r to collect on t:hia patio and to chin through hole• · 
' . 

in an adjoining wall clirectJy oato the bluff. Further.more, for the last 15 yeers, all of the water. 

that has drained from the front balf of the house exits lbroush gutters that d."'in over the bluff. 

top. At a minimum, thcae two !acton have siSDi.ficantly exa~erbatod the above observed rate 

of erosion. It should be further noted that tbe sand scour area ia tint seen in l93.9, a year 

fol10\11<1ng the huge 1938 storms. Bluff erosion was notably absent on the blufU to the east and 

west. 'fhc rate of observed ero.sion on the east and west side blufl'a is less than a few feet ow:: 

50 years. 

Drainage improvement:ll planned fot the development of the property would mitipte the 

observed prior ::ate of erosion. The existina patio will be modified to prevent collection of . 

water to drain directly on the bluff. Witb drainage of aU the wa.ter away from the bluff, the . 

primary sources of the erosioc ex.pericnced for the past 70 years will result in !'ir leu erosiOn 

m the r.ex.t 70 years. 

The Coastal Co!1'1rnU8ion sta£f report quotes ODD of our earlier sooteehnica! repons that seid: 

"retreat ba:::k to the rcs1dcncc is poa&iblc." !t should be realized that this type of scenario 

applies to essentially all developments located within close proximity to coastal bluffa. Th1s 

~s a conunon risk assessment factOr tbat is provided to all o( our cliente who 1ntend to build 

in cloje proximity to coaltal bl'Jff&. It is not a conclusion reached by any specific data or 

analym of the subJect property. 

• 
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At this parttcular site, due to the numerous posi1ive stability facton previocsly discussed, ·.-ery 
'Wlii.keJy and nearly improbable events would have to take place simultaneo~Jy or within close · 

time frames to make this possibility a reality. Such evwts could include abnormally long 

penoda of tevere storm sur1es (hiib. intense wave generation along L"le bJBe of the bluff), 

unusually lona periods of intense rainfall, and major seismic events on nelt'by t"auit zones. 

Such sequencing of events u possible; however, they are considered to be extremely unlikely. 

Should such events take plaoo to an gtn;me magnitude, then retreat back to the reside!:lce. is 

posstble. A much more probable erosion scenario is to have occasional storm aurses, typical 

rainy .r.easons {indudina ".El Nino" seasons) and OC¢asional eartbqua.kes. Such a scenario 

could concei\'nbly cause some minor erolion along the very outer edge of the bluff top wrueb 
could affect to some 4cgroe some of the Cltterior hardscape features located. within this a~a. 

However, the drainage improvements planned will significantly reduce any erosion along the 

o!uff top edge . 

Therefore, based on the above, it ia our opinion that the proposed development will be safe 

from the threat of erosion for a period of SO years. 

Iht Etlec:t or Bardseape Withln the Sctgaek Zone 

The statement l'tlll.de in :he staff report of the California Coastal Commission, ~ ... development 

in the setback ... .requires the use of drought toleract vegetation to min:mize the aqverse 

impacts hardscape could have on bluff stability'' is lUl inc:ormct statement. 

Concrete tlatwonc equipped with area drains and constructed with appropriate dra!r..age 

gradier.ts ts superior to landscaped areas equipped witlt area drains. Review of the drainage 

plan for the development prepared by Toal E."''gjneering Inc. shows the appropriate dratr.e.re 

of all water from extstift& and new hardscape area.& away from the bluff. 

Gro\.\rth of plants and their associated roots, replanting and maia"ltenance ultimately n!mlt in 

u:-~even surface gradients, and dead vegetation debris can e1og area drains over rime. 
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Consequently, areas which arc oomprisccl of vegetation with area drains cannot match tile 

drainage control provided by properly drained hardscape areas. Therefore, although dro:.~ght 

tol~ant vegetation i• recommended in areas not occupied by hardscape, it is also highly 

recommended to ~uip these areas with well-designed draina,e devices. 

It should be noaed tba.t properly designed concrete flatwork is considered tO be: a poa1tive · 

factor with rcspec;t to bluff top erosion and retreat since these fcat\lres Will &Hi in minimizins 

the infiltranon of sur.faoc water beneath the site. Based on this fact, when such work !s 

completed, tbe probability for the bluff top to retreat to within close proximJty of the 

residential stniCturt durina the next SO yean is considered to be very !ow. It is also ~ontble 

to conclude that if the existins patioe and bardlcape along the bluff were removed and 

replaced by drougbt tolerant veccution, the result would be to increase bluff erosion and 

decrease bluff smbility. 

C'Qmpletton pf GcszSechnkl,l Studies 

The staff report swes that, ":.a ,eotechnical report is required to assess potenti1l soillpoiogic 

constratnts and ha:zanil such as slope instability, settlement, liquefaction, eu:. It is noted that 

the geotechnical suitability of the site for the proposed development wu never fully e\-aluated 

and that additional srudies are bei.na proposed." 

It should be noted that aU of the above soil and geologic constraints including several others 

such as eJusting fills, effects of srading along the bluff, bluff eroaion, fa1.1lting, and expansi.vt . 

soils (to r..ame a few) were thoroughly covered io Ol.lr originai f'q)On (dated May ll, 200i) fcir 

the current iOTOpcrty owner. Furtlwrnore, additim~al information regarding some of the more 

prorwnent issues of concern (i.e., bluff stability, erosion. structural setbacks ar.d ri5k asses.s· 

ment, etc.) were prestnted in subsequen~ repom dated August 28, 2001 and ~ember 12, 

2001 (Reference ~os. 2 and 1, respectively). lt s.itould also be reallzcd that our firm bas been 
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invOlved in previous studies of the site for other clients (Reference Nos. 4 through 6). Complete 

studies have been made and no more are anti~ipated. 

W c trust the responses, diacussiocs and analysea presented herein adequately address the con· 

cerns expressed bt the lUff report prepared by the California Coastal Commission. Please call 

if you have any·questions or require additional information. 

Respectfully submitted, 

PETRA GEOTECHNICAL, INC. 

cdt~rr~ 
~~to~ 
£ric Pintard 
Project Geologist 
RG 7158 

R WR\EP\SO\we 

Distribution: (S) Adcl.n:sscc 
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':7J; 34567 Scenic Drive, »au Point. California (1.N. 170-01). 

2. PETRA 'GEOTECHNICAL, INC.. 200l, Aupst 28, "lespoue 10 Gtotecbnic:al Report bview Checldiat by 
Zeiser Kling CoDSU!taurs, Inc., for the Cfcy of Dina Point. completed Juae 6. 2001, for Lots 4, 5 lAd 6 ofTraet 
77l: ~4.567 Secmk Drive, Daaa Pohu, Califomia'' (I.N. 110.01). . 

:!. PETRA GEOTECHNICAL, INC., 2001, Nay 11, "Updated Geatechuk:al Report and Site Plan· 
Revtew, Lo:s 4, S, ar.d 6 ofTracr771, 34567 Sccaic Drive. City ofDua Poiot, c.tifomia" (J.N. 170.01). 

4. PETR.-\ GEOTECHNICAL, l:IJC., 2000, Fclwuary 4, "UPda1ed Pzalimioaty Oeotechzlic:&l lnveatiSation tad ~ite 
Plan Rev.iew, Lou 4, 5, and 6 of Tract 771, 34567 Scenic: Drive, City of ~>ant PoiDt, California" {J.N. 107.00). 

S PETRA GEOTECHNICAL, INC., 199$, March 24, "Response to Oe<Necbni.:al Report Review Checkliu by 
Zeiser K:inx Coruulti.Db, Inc., for the City of Dau.Pomt. completed Janllll')' 20, 199!, for Lots 4, S ~ad 6 of 
Tract i7J; 34565,34567 w134"9 Scenk: Drive, Dana Point, CaJitbmia• (lN. 107.00). 

6. PETRA OEOTECHNICAL, INC .• 1997, October 28, "PtelimixlaryOeotec:bllical Investip.tion, Lots 4, S, Uld 
6 of Trott 771, 34567 Scenic Drive, City of Dam. PoW. CaliforniJ" (1.N. 360-97). 

7. ZEISER GEOTECHNICAL, INC., 1990, July 11, •o.aa P0111t Oenetal PlaD. Coastal ErosiOil Todmical Report." 

ijatea pC Site YiJ!ts by ReprCIJNitina pf tbjt Drmi 

October 15, 20()1 

AUi\111 14, 2001 

MaTch .S, 200 l 

January 6, 2000 

Severa: site vu1ts from July through September, 19~ 

PETRA GEOTECHNICAL, INC. 
J.N. 17.0-01 
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Orange County Fire Authority 
180 S. Water St. • Orange, CA 92866-2123 • (714) 744-0400 

Planning and Development Services Section 

May 21,2002 I 
So EXHIBIT No. 15 

California Coastal Commission 
200 Ocean gate, loth Floor 
Long Beach 

Application Number: 
A-5:-DPT -02-057 

Orange County Fire 
Paae 1 of 2 

c California Coastal 
Commission SUBJECT: OCF A SR# 62562 (1.10 Precise Fuel Modification Pta~f 

Bruggeman Residence · 
34525 Scenic Dr. 
Dana Point 

Stephen Rynas: 

Thank you for meeting with Orange County Fire Authority (OCF A) on Friday May 101
h, 2002 

regarding the property stated above. OCF A has approved a fuel modification plan in accordance 
with the 1998 California Fire Code. California Coastal Commission requests justification 
regarding the fuel modification approval process . 

OCF A fuel modification requirements are stated in a guideline titled, "The OCF A Guideline for 
fuel modification and maintenance" dated March 1, 2000. OCF A approved the applicants request 
for Alternate Methods and Materials (AM and M) allowed by 1998 CFC Section I 03.1.2. The 
following were issues discussed in the May 1 01

h meeting: 

1. The "A" zone as stated in the OCF A Guideline requires a flat area and a width of 20 feet. 
The total fuel modification zone widths do not total a minimum width of 170 feet. 

2. The applicant is re-constructing more than 75% of the existing structure square footage. 

3. The applicant's property is directly adjacent to the Dana Headlands Preserve with protected 
habitat as described in thP U.S. Fish and Wildlife letter dated October ~nd, 2001. (On file with 
OCFA.) 

4. The applicant proposed vegetation maintenance in a 50-foot area shown on the most recent 
plan as the "Headlands Preserve Area." 

Justification: 

1. Previous OCF A Guidelines prior to the latest revision, allowed for portions of "A" zones to 
be partially located on slopes. The area is adjacent to a 200-foot sandstone vertical bluff 
down to the oce<-..1. Vegetation on steep bluffs is needed for slope stability and in this case, 
not viewed as a fire hazard. The area was designated as fuel modification zone to create 
separation between any existing vegetation on the vertical slope and to restrict future 
construction type. (See below for accessory structure restriction) 

Servin@ the Ciues of Buena Park • Cypress • Dana Point • Irvine • uguna Hills • uguna N;guel • Laguna Woods • Like Forest • La Palm3 • Los 
Alamnos • M•sston VieJO • Placentia • San Clemente • San Juan Capistrano • Seal Beach • Stanton • Tustm • V;lla Park • Westmmster • Yorba Lmda and 
linmcorporated Areas of Orange County 



2. The lot is not located within a "Special Fire Protection Area" as shown on maps held by 
OCF A. The construction of the home is complying with requirements stated in the, "OCF A 
Guideline for Construction in Special Fire Protection Areas." Construction sides of homes 
are upgraded equivalent to 1-hour fire resistive construction. See the OCF A Guideline and 
the plan for a complete description of requirements. 

3. OCF A did not review the issues related to re-construction. OCF A reviewed the structure as a 
new structure. 

4. The combustible vegetative areas adjacent to the lot are not contiguous to large canyons or 
highly vegetative areas with continuous vegetation exceeding 5 feet in height. Future tract 
development on the Dana Headlands bluff adjacent to the lot in question will further mitigate 
the size of the vegetative area. 

5. A non-combustible cinder block wall is proposed as a fire safety measure. Although not 
required by the OCF A Guideline for fuel modification and maintenance dated March 1, 
2000, it helps from fire tram:mitting from low-lying shrubs to the structure. 

6. The fuel modification zones create a construction type restriction for proposed un-enclosed 
accessory structures. Patio covers, gazebos, and decks will have to have special construction 
features that are equivalent to non-combustible construction and approved by OCF A. 

7. OCFA had previously approved a fuel modification plan for the home on 10/16/01. This 
previous plan was the same proposal as the most recently approved plan except the 
"Headlands Preserve Area" was not included. nrF A did not request the applicant to propose 

• 

this latest maintenance proposal. The applicants volunteered t.:> revise the previous plan to • 
provide additional fire safety. OCF A could revert to the previously approved plan without the 
Headlands Preserve Area shown as a maintenance area. 

We hope this provides clarification on our approval process for this project. OCFA looks 
forward to working the Coastal Commission in the furure. If clarification or additional 
information is desired, please contact me at (714) 744-0477. 

Respectfully, 

?-;~ Ct~~ 
Bret Anderson 
Senior Fire Safety Specialist 
bretanderson@ocfa. 
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SteveRynas 
California Coastal Commission 
200 Oceangate, Suite 1000 
Long Beach, California 90802-4302 

June 4, 2002 South Coa!>t Reg,on 

JUN . 6 2002 

CAL\fO~~\~SS\ON 
COASiAL COr'~uv• 

Comments on the Bruggeman Residence Fuel Modification Plan in the City of Dana Point, 
Orange County California 

Dear Mr. Rynas: 

The Department ofFish and Game (Department) has reviewed the fuel modification plans 
and associated correspondence concerning the Bruggeman residence, located at 34525 Scenic 
Drive in the City of Dana Point. The property abuts the Dana Point Headlands Preserve, which 
was established following the adoption of the Orange County Coastal Subregion Natural 
Community Conservation Plan/Habitat Conservation Plan in 1996 . 

After reviewing the fuel modification plans for the Bruggeman residence, we concur with 
the recommendations of the Service and believe that implementation of the measures outlined in 
their January 16, 2002 correspondence (attached) will allow appropriate fuel modification while 
minimizing impacts to the Dana Point Headlands Preserve, Pacific pocket mouse (Perognathus · 
longimembris pacificus) and coastal California gnatcatcher (Polioptila californica californica). 

The Department appreciates the opportunity to comment. If you have any questions, 
please contact Warren Wong at (858) 467·4249. 

A1tachment 

Sincerely, 

William E. Tippets 

(. ~ '9-/./ 
J~'"~ 

Environmental Program Manager 
California Department of Fish and Game 
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