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APPLICATION NUMBER: 5-03-091 e

APPLICANTS: City of Newport Beach and The Related Companies

(On behalf of the property owner, The Irvine Company)
AGENT: Dan Trimble, Program Administrator, City of Newport Beach
PROJECT LOCATION: Corner of Jamboree and Pacific Coast Highway,

City of Newport Beach, Orange County

PROJECT DESCRIPTION: Development of a senior affordable housing project and passive
public park on a vacant 15-acre site. The senior affordable housing project will consist
of 120 units in two 3-story buildings with a community center, administrative offices, a
pool/patio area and 146 parking spaces on the lower 5 acres of the site. A Wetlands
Restoration/Detention Basin/Pond area will also be created on the lower portion. The
park will contain a bike path, park benches and primarily native vegetation on the upper
10 acres. Approximately 38,162 cubic yards of grading (14,923 c.y. cut and 23,239 c.y.
fill, including 8,316 c.y. import) is proposed for drainage, slope stabilization and site
preparation. The project also involves approval of a lot line adjustment, modifying the
configuration and size of each parcel.

SUMMARY OF STAFF RECOMMENDATION:

Staff recommends that the Commission APPROVE the proposed development subject to
eighteen (18) special conditions. The subject site is a vacant 15-acre property, including two
small wetlands, located between the first public road and the sea (Upper Newport Bay) in the
City of Newport Beach. The applicant proposes to create a public park on the upper portion of
the site and a senior affordable housing project with a wetlands restoration area on the lower
portion. The primary issues addressed in the staff report are wetlands fill, landform alteration,
public access/parking, and water quality.

At the time of this staff report, the applicants are in agreement with the staff recommendation of
approval and oppose any significant modifications to the project. However, the applicant may
have concerns regarding certain special conditions.

LOCAL APPROVALS:

Newport Beach City Council approval of Use Permit No. 2003-003, Site Plan Review No. 2003-
001 and Lot Line Adjustment No. 2003-011 and adoption of Mitigated Negative Declaration for
Bayview Park and Senior Housing on February 25, 2003.

SUBSTANTIVE FILE DOCUMENTS:
City of Newport Beach Certified Land Use Plan (LUP); Circulation Improvement and Open Space
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Agreement (CIOSA); CIOSA Program EIR prepared by ASB Planning dated 1992; Mitigated
Negative Declaration prepared by Civic Solutions, Inc. dated February 25, 2003; Preliminary
Geotechnical Investigation for the Newport Senior Lower Bayview Landing, City of Newport Beach,
California, prepared by NMG Geotechnical, Inc. dated December 18, 2002 and signed by T. Wright
(CEG 1342) and K. Markouizos (RCE 50312); Supplemental Geotechnical Investigation and Review
of Rough Grading Plan for Proposed Bayview Senior Affordable Housing and Park Project, City of
Newport Beach prepared by NMG Geotechnical, Inc. and signed by T. Wright (CEG 1342) and K.
Markouizos (RCE 50312), dated April 22, 2003, Phase | Cultural Resources Investigation of the
Bayview Landing Project Area prepared by McKenna et al dated July 5, 2001; Phase 1
Environmental Site Assessment prepared by ENVIRON dated December 13, 2001; Wetlands
Delineation and Field Biological Evaluation prepared by Robert ‘Roy’ van de Hoek dated April 6,
2003; Biological letter report prepared by Keane Biological Consulting dated March 21, 2003;
Jurisdictional Delineation of the Bayview Property letter report prepared by Glenn Lukos Associates
dated April 11, 2003; Jurisdictional Delineation of the Bayview Property letter report prepared by
Glenn Lukos Associates dated April 11, 2003 (revised May 2, 2003); Hydric Soils Investigation
prepared by Fuscoe Engineering dated June 17, 2003; Conceptual Restoration Plan for Degraded
Artificial Wetlands Associated with Bayview Landing Affordable Senior Housing and Park prepared
by Glenn Lukos Associates, Inc. dated July 3002 [Revised August 2003]; Wetland Determination on
the Bayview Property, Conducted by the Request of the City of Newport Beach, California prepared
by Charles J Newling, Wetlands Science Applications, Inc. dated September 8, 2003.

LIST OF EXHIBITS:

Vicinity Map

Assessor's Parcel Map

Site/Landscaping Plan and Grading Plan (as updated Sept. 2003)

Elevations and Floor Plans (as originally submitted, not updated)

Lot Line Adjustment

CIOSA EIR Vegetation Map

CIOSA Constraints Map for Bayview Landing

Site Plan with Wetland Boundaries Depicted

Correspondence from Wetlands Action Network dated March 10, 2003

10. Correspondence from Dr. Jan Vandersioot dated March 10, 2003

11. Correspondence from Robert A. Hamilton to Jan Vandersloot dated April 4, 2003

12. Correspondence from Robert C. Speed dated May 5, 2003

13. Wetlands Delineation and Field Biological Evaluation prepared by Robert ‘Roy’ van de
Hoek dated April 6, 2003

14.  Correspondence from Keane Biological Consulting dated March 21, 2003

15.  Memorandum from David Bramlet to Keane Biological Consulting dated March 17, 2003

16. getter Report prepared by Glenn Lukos Associates dated April 11, 2003 with Exhibits 3

4 only

17. Letter Report prepared by Glenn Lukos Associates dated April 11, 2003 (revised May 2,
2003) with Exhibits 3 & 4 only

18. l\“;llemoran%%m from Tony Bomkamp, Glenn Lukos Assomates to John Dixon, CCC, dated

ay 11, 2003

19.  Memorandum from Dr. John Dixon dated May 14, 2003

20. Hydric Soils Investigation prepared by Fuscoe Engineering

21. Memorandum from Dr. John Dixon dated June 20, 2003

22.  Wetland Determination prepared by Charles Newling dated September 8, 2003

23. Glenn Lukos Associates Memo dated September 9, 2003

24, Memorandum from Dr. John Dixon dated October 17, 2003

25. Cut/Fill Graphic prepared by C.W. Poss Inc. dated September 11, 2003

26.  Memorandum from Dr. John Dixon regarding CBS dated July 8, 2003

27.  Coastal Bluff Scrub Delineation

28. Landscaping Restrictions Graphic

29. Archaeological Site Locations

30. Site photographs

CENoOOAWN=
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EXECUTIVE SUMMARY:

The subject site is a vacant 15-acre property located between the first public road and the sea
(Upper Newport Bay) in the City of Newport Beach. The applicant proposes to create a public
park on the upper portion of the site and a senior affordable housing project and wetland
restoration area on the lower portion. Three wetland areas were originally identified on the
lower portion of the site. The project as originally proposed would have resulted in the fill of
wetlands to serve an unallowable purpose under the Coastal Act, residential development. The
proposed project would also have required a substantial amount of landform alteration and
potential impacts to coastal bluff scrub (determined to be ESHA) to accommodate the new
development. As such, Commission staff recommended denial of the project.

This application was initially scheduled to be heard by the Commission at its June 11, 2003
meeting. However, on June 5, 2003, the applicants requested a postponement in order to
respond to concerns raised in the staff report and to provide additional technical studies. The
item was then scheduled for the Commission’s July 9, 2003 hearing. The item was opened for
public comment and discussion and then continued. In response to issues discussed at the
July hearing, the applicant submitted a revised project description, project plans and updated
technical documents in September 2003. The submittal included a wetland determination by a
third party reviewer (Exhibit 22). Substantial project changes include the following: 1) building
relocation to avoid Wetlands #1and #2; 2) reduction in number of buildings from three to two;
3) reduction in the number of units from 150 to 120; 4) reduction in the amount of grading; and
5) avoidance of coastal bluff scrub. Based on the additional new information provided, the
Commission’s staff biologist determined that one of the three sites previously identified as
wetlands was actually uplands. Due to the substantial revisions proposed by the applicants,
including avoidance of all wetlands and the provision of adequate wetland buffers, the
Commission staff is now recommending conditional approval of the revised project.
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STAFF RECOMMENDATION OF APPROVAL:
Staff recommends that the Commission adopt the following resolution.

A. Motion

I move that the Commission approve Coastal Development Permit No. 5-03-091
pursuant to the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL.:

Staff recommends a YES vote. Passage of this motion will result in adoption of the following
resolution and findings. The motion passes only by affirmative vote of a majority of the
Commissioners present.

RESOLUTION TO APPROVE THE PERMIT:
1. APPROVAL WITH CONDITIONS

The Commission hereby approves a coastal development permit for the proposed development
and adopts the findings set forth below on grounds that the development as conditioned will be
in conformity with the policies of Chapter 3 of the Coastal Act and will not prejudice the ability of
the local government having jurisdiction over the areas to prepared a Local Coastal Program
conforming to the provisions of Chapter 3. Approval of the permit complies with the California
Environmental Quality Act because either 1) feasible mitigation measures and/or alternatives
have been incorporated to substantially lessen any significant adverse effects of the
development on the environment, or 2) there are no further feasible mitigation measures or
alternative that would substantially lessen any significant adverse impacts of the development |
on the environment. ‘

L. STANDARD CONDITIONS

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall
not commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is
returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from
the date this permit is reported to the Commission. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension
of the permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and conditions of
the permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind ali
future owners and possessors of the subject property to the terms and conditions.
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. SPECIAL CONDITIONS:

1. Submittal of Revised Project Plans

A.

PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall submit, for the Executive Director's review and approval, two (2)
full size sets of final project plans in substantial conformance with the plans
received September 12, 2003. The final plans shall demonstrate the following:

1) Development within the two delineated wetland areas (referred to as the
Settling Basin and Road Rut) and 25-foot buffer, as generally depicted in
Exhibit 8, attached to the October 22, 2003 staff report for Coastal
Development Permit No. 5-03-091, shall be limited to
restoration/enhancement activities only. No development within the
delineated wetlands and 25-foot buffer shall be allowed which is intended
solely to accommodate or benefit the residential use of the site. The
wetlands restoration area shall only be used to detain previously filtered
runoff.

2) Other than removal of non-native vegetation and planting of native
vegetation, no development (except as specified in this condition) shall occur
within 50 feet of coastal bluff scrub habitat or the bluff edge (as defined by
Section 13577(h) of the California Code of Regulations), whichever is more
restrictive. Development (including minor grading) associated with
construction of the new bike path shall be limited to the outer 25 feet (furthest
from the bluff edge) of the 50-foot buffer, as generally depicted in Exhibit 27
attached to the October 22, 2003 staff report. Within the buffer, non-native
species shall be removed and native habitat appropriate to the location shall
be restored.

The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is required.

2. Final Wetland Enhancement and Monitoring Program

A.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall develop, in consulitation with the CA Department of Fish and
Game and the U.S. Fish and Wildlife Service as appropriate, and submit for
review and written approval of the Executive Director, a final detailed program
designed by a qualified wetland biologist for enhancement and monitoring of the
wetland sites in substantial conformance with the Conceptual Restoration Plan
for Degraded Artificial Wetlands Associated with Bayview Landing Affordable
Senior Housing and Park prepared by Glenn Lukos Assocaites, Inc. submitted
September 12, 2003. The monitoring program shall at a minimum include the
following:

1.  Plans for site preparation and invasive plant removal;

2. Restoration plan including planting design, plant palette, source of plant
material, plant installation, erosion control;
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3. Final Success Criteria including target vegetation cover, target species
composition, target wildlife usage and methods of monitoring;

4. Provisions for assessing the initial biological and ecological status of the
“as built” enhancement site within 30 days of establishment of the site in
accordance with the approved enhancement program. The assessment
shall include an analysis of the attributes that will be monitored pursuant to
the program, with a description of the methods for making that evaluation.

5.  Provisions for monitoring and remediation of the enhancement site in
accordance with the approved final enhancement and monitoring program
for a period of five years or until it has been determined that success
criteria have been met or have failed to be met, whichever comes first.

6. Provisions for submission of annual reports of monitoring results to the
Executive Director for the duration of the required monitoring period,
beginning the first year after submission of the “as-built” assessment.
Each report shall include copies of all previous reports as appendices.
Each report shall be a cumulative report that summarizes all previous
reports. Each report shall also include a “Performance Evaluation” section
where information and results from the monitoring program are used to
evaluate the status of the wetland enhancement project in relation to the
performance standards.

7.  Provisions for submission of a final monitoring report to the Executive
Director at the end of the final performance monitoring period. Final
performance monitoring shall take place after at least three years without
remediation or maintenance other than weeding. The performance
monitoring period shall either be five years or three years without
maintenance or remediation, whichever is longer. The final report must be
prepared in conjunction with a qualified wetlands biologist. The report must
evaluate whether the enhancement site conforms to the goals, objectives,
and performance standards set forth in the approved final enhancement
program. The report must address all of the monitoring data collected over
the monitoring period.

If the final report indicates that the restoration project has been unsuccessful, in
part, or in whole, based on the approved performance standards, the applicant
shall submit within 90 days a revised or supplemental restoration program to
compensate for those portions of the original program which did not meet the
approved performance standards. The revised restoration program, if
necessary, shall be processed as an amendment to this coastal development
permit.

The permittee shall monitor and remediate the wetland enhancement site in
accordance with the approved monitoring program, including any revised
restoration program approved by the Commission or its staff. Any proposed
changes to the approved monitoring program shall be reported to the Executive
Director. No changes to the approved monitoring program shall occur without a
Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.
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3. Conformance of Design and Construction Plans to Geotechnical Report

A

All final design and construction plans, including foundation, grading and
drainage plans, shall be consistent with all recommendations contained in the
Preliminary Geotechnical Investigation for the Newport Senior Lower Bayview
Landing, City of Newport Beach, California, prepared by NMG Geotechnical, Inc.
dated December 18, 2002 and signed by T. Wright (CEG 1342) and K.
Markouizos (RCE 50312); Supplemental Geotechnical Investigation and Review
of Rough Grading Plan for Proposed Bayview Senior Affordable Housing and
Park Project, City of Newport Beach prepared by NMG Geotechnical, Inc. and
signed by T. Wright (CEG 1342) and K. Markouizos (RCE 50312), dated April
22, 2003 as updated on September 9, 2003.

PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall submit, for the Executive Director's review and approval, evidence
that an appropriately licensed professional has reviewed and approved all final
design and construction plans and certified that each of those final plans is
consistent with all of the recommendations specified in the above-referenced
geologic evaluation approved by the California Coastal Commission for the
project site.

The permittee shall undertake development in accordance with the approved
final plans. Any proposed changes to the approved final plans shall be reported
to the Executive Director. No changes to the approved final plans shall occur
without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is required.

4. Grading and Drainage Plan

A

PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall submit, for the Executive Director's review and approval, two (2)
full size sets of final grading and drainage plans that are in substantial
conformance with the revised grading plan submitted September 12, 2003 and
are consistent with the following development restrictions:

(a) No grading beyond that specified in subsection (b) of this
condition shall occur within 50 feet of the coastal bluff scrub
habitat or bluff edge (as defined by Section 13577(h) of the
California Code of Regulations), whichever is more restrictive, as
generally depicted in Exhibit 27 attached to the October 22, 2003
staff report;

(b) Only minor grading associated with bike path development shall
occur within the outer 25 feet (furthest from bluff edge) of the 50
foot coastal bluff scrub buffer;

(c) Run-off from all roofs, patios, driveways and other impervious
surfaces and slopes on the site shall be collected and discharged
via pipe or other non-erosive conveyance to a designated outlet
point to avoid ponding or erosion either on- or off- site;

(d) If runoff is to be directed toward the designated wetland area,
filters must be incorporated to limit pollutants entering the
designated wetland area;
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(e) Run-off shall not be allowed to pond adjacent to the structures;

) The functionality of the approved drainage and runoff control plan
shall be maintained throughout the life of the development.

B. The permittee shall undertake development in accordance with the approved
plan. Any proposed changes to the approved plan shall be reported to the
Executive Director. No changes to the approved plan shall occur without a
Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is required.

Assumption-of-Risk, Waiver of Liability, and Indemnity

By acceptance of this permit, the applicant acknowledges and agrees (i) that the site
may be subject to hazards from geologic instability and liquefaction; (ii) to assume the
risks to the applicant and the property, that is the subject of this permit, of injury and
damage from such hazards in connection with this permitted development; (iii) to
unconditionally waive any claim of damage or liability against the Commission, its
officers, agents, and employees for injury or damage from such hazards, (iv) to
indemnify and hold harmless the Commission, its officers, agents, and employees with
respect to the Commission’s approval of the project against any and all liability, claims,
demands, damages, costs (including costs and fees incurred in defense of such claims),
expenses, and amounts paid in settlement arising from injury or damage due to such
hazards.

Coastal Sage Scrub Restoration and Monitoring Program

A PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the

applicant shall develop, in consultation with the CA Department of Fish and
Game and the U.S. Fish and Wildlife Service as appropriate, and submit for
review and written approval of the Executive Director, a final detailed habitat
restoration and monitoring program for the proposed 1.5 acre Coastal Sage
Scrub Restoration Project. A qualified biologist for restoration and monitoring of
the coastal sage scrub restoration site shall design the restoration plan. The
restoration and monitoring program shall at a minimum include the following:

1. Plans for site preparation and preservation of native seed bank;

2, Restoration plan including planting design, plant palette, source of plant
material, plant installation, watering, erosion control, soil fertilization and
weed abatement;

3. Final Success Criteria including target vegetation cover, target species
composition, target wildlife usage and methods of monitoring;

4 Provisions assessing the initial biological and ecological status of the “as
built” restoration site within 30 days of establishment of the restoration
site in accordance with the approved restoration program. The
assessment shall include an analysis of the attributes that will be
monitored pursuant to the program, with a description of the methods for
making that evaluation.

6. Provisions for monitoring and remediation of the restoration site in
accordance with the approved final restoration program for a period of
five years.
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7. Provisions for submission of annual reports of monitoring results to the
Executive Director for the duration of the required monitoring period,
beginning the first year after submission of the “as-built” assessment.
Each report shall include copies of all previous reports as appendices.
Each report shall also include a “Performance Evaluation” section where
information and results from the monitoring program are used to evaluate
the status of the restoration project in relation to the performance
standards.

8. Provisions for submission of a final monitoring report to the Executive
Director at the end of the reporting period. Final performance monitoring
shall take place after at least three years without remediation or
maintenance other than weeding. The performance monitoring period
shall either be five years or three years without maintenance or
remediation, whichever is longer. The final report must be prepared in
conjunction with a qualified biologist. The report must evaluate whether
the restoration site conforms to the goals, objectives, and performance
standards set forth in the approved final restoration program. The report
must address all of the monitoring data collected over the five-year
period.

B. If the final report indicates that the restoration project has been unsuccessful, in
part, or in whole, based on the approved performance standards, the applicant
shall submit within 90 days a revised or supplemental restoration program to
compensate for those portions of the original program which did not meet the
approved performance standards. The revised restoration program, if
necessary, shall be processed as an amendment to this coastal development
permit.

C. The permittee shall monitor and remediate the Coastal Sage Scrub restoration
site in accordance with the approved monitoring program, including any revised
restoration program approved by the Commission or its staff. Any proposed
changes to the approved monitoring program shall be reported to the Executive
Director. No changes to the approved monitoring program shall occur without a
Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

7. Landscape Plan

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant
shall submit a final landscape plan prepared by a licensed landscape architect in
consultation with the project biological consultant for the review and approval of the
Executive Director. Prior to submittal to the Executive Director, the project
geotechnical engineering and geologic consultants, the City of Newport Beach, the
Orange County Fire Authority and the Resources Agencies shall review the plans to
ensure that the plans are in conformance with the consultant’s and public agencies’
recommendations assuring public safety and the protection of endangered species.
The landscape plan shall conform to the foliowing requirements:

1. Preparation/format of plan: The plan shall include, at a minimum, the following
components:
(a) A summary and map showing which species of native plants are found on
the site and the topography of the developed site.
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(b)

(c)

(d)

(e)
(f)
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A map showing the species, size, number and location of all plant
materials that will be installed on the site, and all other landscape features
such as proposed trails and hardscape.

A separate list showing the species, size, number of all plant materials
proposed to be installed including the common and scientific name of the
plant and whether or not the plant is native to the Newport Beach plant
community, the area devoted to the plant and the type of installation
proposed.

A map showing any proposed permanent and temporary irrigation.

A schedule for installation of plants; and

A list of goals for timing and coverage and of measures to slow surface
erosion. Timing and coverage shall be based on the expected growth rate
of the plants the applicant proposes to use and the typical coverage of the
plant community /landscape materials that are proposed. Alternative
erosion control measures shall be identified and maintained until coverage
is adequate to prevent surface erosion.

Allowable Planting in Each Subarea

@)

(b)
(c)

(d)

Landscaped areas within the Upper Bayview Park terrace shall be planted
with native grasses as proposed in the Landscape Plan received
September 12, 2003;

The Coastal Sage Scrub Restoration Area shall be planted in accordance
with Special Condition 6 of this permit;

All landscaping planted 1) in the ground between Building 2 of the
residential development and the Coastal Sage Scrub Restoration Area; 2)
within 25 feet of the Coastal Sage Scrub Restoration Area; and 3)
between the bike path and the northwestern property boundary, shall
consist of native, drought resistant plants, as generally depicted in Exhibit
28 of the October 22, 2003 staff report for this project. Invasive, non-
indigenous plant species that tend to supplant native species shall not be
used. Non-native, non-invasive plants may be allowed in above-ground
pots and planters surrounding the residential development;

Landscaped areas within the interior of the residential development,
between Building 2 and the bike path, and the ornamental borders may
include non-invasive, non-native ornamental plants.

General Provisions for the Project Site

(@)

(b)
(c)

Use of pesticides, fertilizers, and irrigation shall be minimized to the

maximum extent feasible. Plants shall be selected that minimize the need

for fertilizer, pesticides and irrigation. These types of plants are generally

native, drought tolerant plants that are adapted to local soil and climatic

conditions and are resistant to pests.

Plants shall be grouped with similar water requirements in order to reduce

excess irrigation runoff and promote surface infiltration.

If irrigation is necessary, the applicant shall install efficient irrigation

systems. The irrigation system shall include, but not be limited to, the

following components:

(1) The irrigation design will use current technology that maximizes
control and efficiency of irrigation water.

(2) The irrigation design will use data collected from local weather
stations to determine evapotranspiration and irrigation requirements.

(3) The sprinkler spacing, nozzie type and design will be such that
maximum efficiency is achieved.
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(4) A computer program will assist the superintendent in irrigation

scheduling, pump efficiency, and record keeping.

(5) Permanent in-ground irrigation shall be prohibited within 50 feet of the

coastal biuff scrub habitat.

(6) The permittee shall not plant or allow any invasive, non-indigenous

plant species, which tend to supplant native species to persist any
where on the site. These are identified in by the California Exotic
Pest Plant Council (CEPPC) on its watch list. The applicant shall
remove all highly invasive plants from the site before occupancy of
any structure.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall submit, for review and approval of the Executive Director, a final
Integrated Pest Management Plan (IPM Plan), prepared by a qualified, licensed
professional. The final plan shall be in substantial conformance with the following
requirements:

(1)

(2)

The IPM Plan shall favor non-chemical strategies over chemical
strategies for managing pests on site. Chemical strategies shall only be
employed after all other strategies have been used and proven
ineffective. This shall be demonstrated by providing written notice to the
Executive Director of the non-chemical strategies that were used, the
reasons for their ineffectiveness, and the chemical strategies that are
being considered. If the IPM is inconsistent with the conditions of this .
permit, the permit conditions shall prevail.

This IPM program shall be designed and implemented for all of the
proposed landscaping/planting on the project site and an analysis of the
benefits of the selected landscaping materials on the native wildlife
species that may use this vegetation. The measures that the applicant
shall employ include, but are not limited to, the following:

(a) Introduction of native natural predators. Native, non-invasive bacteria,

viruses and insect parasites shall be considered and employed as a
pest management measure, where feasible.

(b) Weeding, hoeing and trapping manually.
(c) Use of non-toxic, biodegradable, alternative pest control products.
(d) When pesticides and/or herbicides are deemed necessary in

conjunction with the IPM program, the following shall apply:

0] All state and local pesticide handling, storage, and application
guidelines, such as those regarding timing, amounts, method
of application, storage and proper disposal, shall be strictly
adhered to.

(i) Pesticides containing one or more of the constituents listed as
parameters causing impairment of the receiving waters for the
proposed development on the California Water Resources
Control Board's 1998 Clean Water Act Section 303 (d) list, or
those appearing on the 2002 list shall not be employed. In
addition to those products on the Section 303(d) list, products
that shall not be employed include but are not limited to those
containing the following constituents:
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o Chem A. (group of pesticides) — aldrin, dieldrin,
chlordane, endrin, heptachlor, heptachlor epoxide,
hexachlorocyclohexane (including lindane), endosulfan,
and toxaphene.

e DDT.

The list of pesticides and their application methods shall be
included in the plans. Pesticides that are not on the list approved
by the Executive Director shall not be used.

(3) Time Limits for Landscaping. Final landscaping for all areas shall be
completed prior to the occupation of the housing structures.

4) Areas where introduced (non-native, non-invasive) plants predominate
shall achieve 90% coverage within 90 days.

(5) All required plantings shall be maintained in good growing condition
throughout the life of the project, and whenever necessary, shall be
replaced with new plant materials to ensure continued compliance with
the landscape plan.

(a) Pursuant to this requirement, all landscape personnel shall be
provided training and understandable manuals concerning the plant
materials on the site.

The applicant will actively monitor the site for five years after permit issuance,
remove non-natives and invasives and reinstall plants that have failed.

(1) The applicant will inspect the site no less than every 30 days during the
first rainy season (November-March) the first year after the newly constructed
road is open to vehicles, and no less than every 60 days during the first year. A
written record of such inspection shall be prepared. Plants that failed to grow
shall be replaced and invasive plants and weeds removed.

(2) Thereafter, the applicant will inspect the site at a minimum of every three
months. Plants that failed to grow shall be replaced and invasive plants and
weeds removed.

(3) Five years from the date of the implementation of the landscaping plan,
the applicants shall submit for the review and approval of the Executive Director,
a landscape monitoring report, prepared by a licensed Landscape Architect that
certifies the on-site landscaping is in conformance with the landscape plan
approved pursuant to this Special Condition. The monitoring report shall include
photographic documentation of plant species and plant coverage.

(4) If the landscape monitoring report indicates the landscaping is not in
conformance with or has failed to meet the performance standards specified the
landscaping plan approved pursuant to this permit, the applicant, or successors
in interest, shall submit a revised or supplemental landscape plan for the review
and approval of the Executive Director. The revised landscaping plan must be
prepared by a licensed Landscape Architect and shall specify measures to
remediate those portions of the original plan that have failed or are not in
conformance with the original approved plan.
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D. The permittee shall undertake development in accordance with the approved
final plan. Any proposed changes to the approved final plan shall be reported to
the Executive Director. No changes to the approved final plan shall occur
without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is required.

8. Erosion Control Plan

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall provide to the Executive Director for review and approval, an
Erosion Control Plan with plan notes and general standards for erosion control.
On or before September 15 of each year of construction, the applicant shall
provide to the Executive Director for review and approval, interim erosion and
sediment control plans that will prevent all siltation and/or deposition of
construction debris into site drainage facilities. All sediment, construction debris,
and waste products should be retained on-site unless removed to an appropriate
approved dumping location. The approved plans shall be subject to the following
requirements and include the following components:

1. Erosion on the site shall be controlled to avoid adverse impacts to habitat areas.
This shall include erosion due to on- and off-site drainage or release of water,
construction activities, and the existence of roads and graded pads on the site. The
applicant shall take all safe and reasonable measures to control siltation. ‘

2. The following temporary erosion control measures shall be used during construction
activity: a combination of temporary measures (e.g., geo-fabric blankets, spray
tackifiers, silt fences, fiber rolls, sand bags and gravel bags), as appropriate, during
each phase of site preparation, grading and project construction. The applicant shall
also provide containment methods to prevent manmade debris and/or chemicals
from slope stabilization from entering drainage from the site.

3. Foliowing construction, erosion on the site shall be controlled to avoid adverse
impacts on dedicated trails, public roadways, and park and wetland habitat areas.

4. A copy of the Storm Water Pollution Prevention Plan (SWPPP) and any
amendments thereto, prepared for compliance with the State Water Resources
Control Board General Construction Activity Permit, which specifies BMPs
appropriate for use during each phase of site preparation, grading and project
construction, and procedures for their installation, based on soil loss calculations.
The submitted calculations will account for factors such as soil conditions, hydrology
(drainage flows), topography, slope gradients, vegetation cover, use of chemicals or
fixatives, the type of equipment or materials proposed for use near shoreline areas
and groundwater elevations.

5. A site plan showing the location of all temporary erosion control measures. Such
site plan may acknowledge that minor adjustments in the location of temporary
erosion control measures may occur if necessary to protect downstream resources.
Such measures shall be noted on project grading plans.
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A plan to mobilize crews, equipment, and staging areas for BMP installation during
each phase of site preparation, grading and project construction, with timing of
deployment based on the forecast percentage of rainfall occurrence. The plan shall
also address provisions for delivery of erosion prevention/control materials, or
access to onsite supplies including unit costs and specifications for adequate
storage capabilities.

A plan for landscaping, consistent with Special Condition No. 7 and section B below.

Limitations on grading activities during the rainy season, from October 15 to April 15
of each year, wherein grading may only occur in increments as determined.by the
City Engineer. Should grading take place during the rainy season (October 15 -
April 15), sediment basins (including debris basins, desilting basins, or silt traps)
shall be required on the project site prior to or concurrent with the initial grading
operations, and maintained throughout the development process to control erosion,
and to trap and remove manmade debris, coarse sediment and fine particulates
from runoff waters leaving the site during construction activity, prior to such runoff
being conveyed off site. All areas disturbed, but not completed, during the
construction season, including graded pads, shall be stabilized in advance of the
rainy season.

The permittee shall undertake development in accordance with the approved
final plans. Any proposed changes to the approved final plans shall be reported
to the Executive Director. No changes to the approved final plans shall occur
without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is required.

9. Water Quality

A

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall submit, for the review and approval of the Executive Director, a
final revised Water Quality Management Plan (WQMP) for the post-construction
project site. The revised WQMP shall be prepared by a licensed water quality
professional and shall include project plans, hydrologic calculations, and details
of the structural and non-structural Best Management Practices (BMPs) that
shall be included in the project. The final WQMP shall be reviewed by the
consulting engineering geologist to ensure conformance with geotechnical
recommendations. In addition to the specifications above, the plan shall be in
substantial conformance with the following requirements:

1. Best Management Practice Specifications

a. Site Design, Source Control, and Treatment Control BMPs shall be designed
to reduce, to the maximum extent practicable, the volume, velocity and
pollutant load of storm water and nuisance flow leaving the developed site.

b. Runoff shall be conveyed off site in a non-erosive manner.

c. Energy dissipating measures shall be installed at the terminus of outflow
drains, where necessary to prevent erosion.

d.- The BMPs shall be selected to address the pollutants of concern for this
development, including, but not limited to, sediments, nutrients, pesticides,
fertilizers, metals, petroleum hydrocarbons, trash and debris, and organic
matter.
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Maintain, to the maximum extent feasible, pre-development peak runoff rates
and average volume of runoff;

All rooftop drainage shall be directed to vegetated or other permeable areas
to the extent feasible where geotechnical concerns would not otherwise
prohibit such use;

Runoff from all new and redeveloped surfaces (e.g., roads, parking lots) shall
be collected and directed through appropriate structural BMPs.
Post-construction structural BMPs (or suites of BMPs) shall be designed to

. treat, infiltrate or filter the volume of water resuiting from the amount of storm

water runoff produced by all storms up to and including the 85th percentile,

24-hour storm event for volume-based BMPs, and/or the 85th percentile, 1-

hour storm event, with an appropriate safety factor [i.e., 2 or greater], for

flow-based BMPs.

The structural BMPs shall be constructed prior to or concurrent with the

construction of infrastructure associated with the residential development.

Prior to the occupancy of the housing structures approved by this permit, the

structural BMPs proposed to service those structures and associated support

facilities shall be constructed and fully functional in accordance with the final

WQMP approved by the Executive Director.

All structural and non-structural BMPs shall be maintained in a functional

condition throughout the life of the approved development to ensure the

water quality special conditions are achieved. Maintenance activity shall be
performed according to the specifications in the WQMP. At a minimum,
maintenance shall include the following:

(1) All structural BMPs shall be inspected, cleaned and repaired, as needed
prior to the onset of the storm season (no later than October 1st of each
year) and after major storm events that may reduce the effectiveness of
the structural BMPs. ’

(2) Debris and other water pollutants removed from structural BMP(s) during
clean-out shall be contained and disposed of in a proper manner.

(3) It is the applicant’s responsibility to maintain the drainage system and the
associated structures and BMPs according to manufacturer’s
specification and to ensure maximum pollutant removai efficiencies.

(4) Should any of the project’s surface or subsurface drainage/filtration
structures or other BMPs fail or result in increased erosion, the
applicant/landowner or successor-in-interest shall be responsible for any
necessary repairs to the drainageffiltration system and restoration of the
eroded area. Should repairs or restoration become necessary, prior to
commencement of such repair or restoration work, the applicant shall
submit a repair and restoration plan to the Executive Director to
determine if an amendment or new coastal development permit is
required to authorize such work. If the Executive Director determines that
an amendment or a new permit is required to authorize the work, no such
work shall begin or be undertaken until it is approved in accordance with
the process outlined by the Executive Director;

(5) Should a qualified water quality professional(s) determine that the
Recommended Maintenance Procedures as proposed in the WQMP
need to be revised due to site-specific data, the applicant shall submit
revisions and supporting information describing the reason for the
revisions for review and approval of the Executive Director.
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2. Trash and recycling containers and storage areas
The applicant shall use trash and recycling containers and storage areas that, if they are
to be located outside or apart from the principal housing structures, are fully enclosed
and water-tight in order to prevent stormwater contact with waste matter which can be a
potential source of bacteria, grease, and particulates and suspended solids in runoff, and
in order to prevent dispersal by wind and water. Trash container areas must have
drainage from adjoining roofs and pavement diverted around the area(s), and must be
screened or walled to prevent off-site transport of trash.

3. Sweeping
The applicant shall, on a monthly basis, sweep the parking areas and driveways

to remove sediment, debris, and vehicular residues. Washing-down of
impervious surfaces is prohibited, unless these nuisance flows are diverted
through an approved filter and do not contribute any additional pollutants to the
runoff.

4, Pools, Spas, and Fountains
Pool, spa, and fountain water shall not be discharged into the storm drain system
or any other receiving water. For maintenance and repair of the pool, spa, and
fountain structures, BMPs shall be utilized to ensure no pollutants are discharged
to receiving waters. If drainage is necessary, pool and fountain water shall only
be drained into a pipe connected to the sanitary sewer system.

5. Education and Training

a. Annual verbal and written training of employees, landscapers, BMP
maintenance crews, property managers and other parties responsible for
proper functioning of BMPs shall be required. Tenants shall be provided
written guidance regarding how their actions can reduce the impacts of
nonpoint source pollution on an annual basis.

b. Outdoor drains shall be labeled/stenciled to indicate whether they flow to an
on-site treatment device, a storm drain, or the sanitary sewer, as appropriate.

c. Storm drain stenciling (“No Dumping, Drains to Ocean” or equivalent phrase)
shall occur at all storm drain inlets in the development.

d. Informational signs about urban runoff impacts to water quality and the BMPs
used on-site shall be provided (e.g., at trail heads, at centralized locations
near storm drain inlets, near the wet ponds, etc.).

e. The applicant or responsible party shall be responsible for educating all
landscapers or gardeners on the project site about the IPM program and
other BMPs applicable to water quality management of landscaping and
gardens. Education shall include distribution of written materials, illustrations
and verbal instruction.

B. The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is required.
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Parking Management and Signage Plan

A.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall submit, for the review and approval of the Executive Director, a
parking management and signage plan. The plan shall be prepared by a qualified
professional and shall include the following:

1. Parking to serve the senior housing facility at a 1.2 space per unit ratio;

2. A minimum of 2 designated handicapped parking spaces within the senior
housing parking lot to serve the public passive park. The spaces shall be
available from dawn to dusk. Parking in these spaces may be limited to a
maximum of 4 hours.

3. A minimum of 8 off-site parking spaces along Back Bay Drive to serve the

‘ passive park. The fee charged shall not exceed that charged at City beach
parking lots. The spaces shall be available from dawn to dusk. Parking in
these spaces may be limited to a maximum of 2 hours.

4. Signage to identify available public parking and applicable restrictions.

The permittee shall undertake development in accordance with the approved final
plan and schedule and other requirements. Any proposed changes to these
requirements shall be reported to the Executive Director. No changes to the
approved final plan shall occur without a Commission amendment to this coastal
development permit unless the Executive Director determines that no amendment

is required.

Phasing and ldentification of Public Access, Recreation Improvements and Habitat

Areas

A. The applicant shall ensure the construction of the public access and recreation

improvements for park and trail purposes as described in the project description
submitted by the applicant and on plans submitted on September 12, 2003 and as
modified by the special conditions of this permit. All public access and recreation
improvements for park and trail purposes and their signage shall be completed and
the facilities shall be open for use by the general public prior to occupancy of the
housing units approved by this permit. Furthermore, the facilities identified in this
condition shall be maintained for the life of the proposed development.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee
shall submit revised final, detailed plans of the public access and recreation
improvements for park and trail purposes for review and approval by the Executive
Director. All facilities constructed shall be sited and designed to minimize
disturbance to adjacent habitat areas and to minimize the obstruction of public
views. Plans shall identify all structures including location, dimensions, materials
and colors, and use as well as sign text, size and orientation. All plans shall be of
sufficient scale and detail to verify the location, size and content of all signage, and
the location, size, materials and use of structures during a physical inspection of the
premises. The plans shall be revised to incorporate any additional requirements of
this permit. Said plans shall have received prior review and approval by the City of
Newport Beach and shall reflect the City’s final plans relative to the parks and trails.
Development which is not specifically shown on the final plans which are reviewed
and approved by the Executive Director shall require an amendment to this permit or
a new coastal development permit unless the Executive Director determines that no
amendment or new permit is required. The final plans shall also comply with the
following: .
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1. Public Recreational Facilities: The final plans submitted for review and approval
by the Executive Director shall include detailed public recreation and amenity
improvement plans. The detailed final improvement plans submitted shall be in
substantial conformance with the plans identified above and as modified by the
conditions of this permit. Said plan(s) shall include trail alignment, width, and
materials; designated parking; interpretive signs; designated overlooks;
recreational appurtenances such as benches, lighting, refuse containers; fencing
between trails and habitat buffer areas; erosion control and footpath control
plantings (such as cactus adjacent to sensitive areas); steps, where necessary.

2. Sign Pian: The final plans submitted for review and approval by the Executive
Director shall include a detailed signage plan which directs the public to the
various public access and recreation opportunities on the project site and .
declares the public’s right to use such facilities. Signs shall invite and encourage
public use of access opportunities and shall identify, provide information and
direct the public to key locations. Key locations include, but are not limited to,
public parking (including both parking along the street and within the parking lot),
parks, trails, and overlooks. Signage shall be visible from Jamboree, Back Bay
Drive and Pacific Coast Highway. Signage shall include public facility
identification monuments (e.g. public park name); facility identification/directional
monuments (e.g. location of park amenities); interpretive signs, and roadways
signs. Signs shall also identify key habitat preservation areas, explain biology
and other resource characteristics of the site, explain water quality management
at the site, and identify restricted areas. Signs not explicitly permitted in this
document shall require an amendment to this permit unless the Executive
Director determines that no amendment is required.

C. The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is required.

12. Open Space, Habitat, Park, and Public Access Use Restrictions

A. No development, as defined in Section 30106 of the Coastal Act shall occur within
proposed Parcel A, Upper Bayview Park, as shown in Exhibit 5 of the staff report for
5-03-091, and as described and depicted in an exhibit attached to the Notice of
Intent to Issue Permit (NOI) that the Executive Director issues for this permit except
for the following development: grading (only as approved by this permit);
landscaping (only as approved by this permit); construction of utilities (only as
approved by this permit); public access and recreation facilities and associated
appurtenances (only as approved by this permit); and habitat restoration.

All areas of the above-identified land shall be open to the general public for
recreational use except as restricted in these special conditions. Those portions of
the above identified lands that are to be used for habitat restoration shall be open to
entities designated to undertake habitat restoration.

The following non-routine additional development may be allowed in the areas
covered by this condition (12.A.) if approved by the Coastal Commission as an
amendment to this coastal development permit or a new coastal development
permit: habitat restoration; landscaping; construction and maintenance of public
recreation and access facilities and appurtenances; maintenance, repair and
upgrade of utilities and drains; and erosion control and repair. PRIOR TO
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ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicants shall
submit, for the review and approval of the Executive Director, a list of routine
maintenance and landscaping activities.

The lands identified in this restriction shall be maintained by the landowner.

B. PRIOR TO ISSUANCE BY THE EXECUTIVE DIRECTOR OF THE NOI FOR THIS
PERMIT, the applicant shall submit for the review and approval of the Executive
Director, and upon such approval, for attachment as an Exhibit to the NOI, formal
legal descriptions and graphic depictions of the portions of the subject property
affected by this condition, as generally described above and shown on Exhibit 5
attached to the October 22, 2003 staff report for 5-03-091.

Open Space Dedication in Fee to the City of Newport Beach for Public Access and
Habitat Enhancement

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the landowner
shall execute and record a document, in a form and content acceptable to the Executive
Director, which shall dedicate to the City of Newport Beach a fee interest for public
access, habitat restoration and recreational use. The area of dedication shall consist of
Parcel A of Tract 95-137, as modified by the Lot Line Adjustment approved by this
permit, shown on Exhibit 5 attached to the October 22, 2003 staff report for 5-03-091.
The recorded document shall include legal descriptions of both the entire project site
and the area of dedication. The document shall be recorded free of prior liens and any
other encumbrances which the Executive Director determines may affect the interest
being conveyed.

Area of Potential Archaeological Significance

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant
shall submit for the review and approval of the Executive Director an archeological
monitoring plan prepared by a qualified professional, that shall incorporate the
following measures and procedures:

1. If any cultural deposits are discovered during project grading or construction,
including but not limited to skeletal remains and grave-related artifacts,
traditional cultural sites, religious or spiritual sites, or artifacts, the permittee
shall carry out significance testing of said deposits and, if cultural deposits are
found to be significant, additional investigation and mitigation in accordance
with this special condition including all subsections. No significance testing,
investigation or mitigation shall commence until the provisions of this special
condition are followed, including all relevant subsections;

2. If any cultural deposits are discovered, including but not limited to skeletal
remains and grave-related artifacts, traditional cultural sites, religious or
spiritual sites, or artifacts, all grading or construction within a 50 foot wide
buffer shall cease in accordance with subsection B. of this special condition;

3. In addition to recovery and reburial, in-situ preservation and avoidance of
cultural deposits shall be considered as mitigation options, to be determined in
accordance with the process outlined in this condition, including all subsections;

4.  Archaeological monitor(s) qualified by the California Office of Historic
Preservation (OHP) standards, Native American monitor(s) with documented
ancestral ties to the area appointed consistent with the standards of the Native
American Heritage Commission (NAHC), and the Native American most likely
descendent (MLD) or their designee when State Law mandates identification of
a MLD, shall monitor all project grading;
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5. The permittee shall provide sufficient archeological and Native American
monitors to assure that all project grading that has any potential to uncover or
otherwise disturb cultural deposits is monitored at all times;

6. If human remains are encountered, the permittee shall comply with applicable
State and Federal laws. Procedures outlined in the monitoring plan shall not
prejudice the ability to comply with applicable State and Federal laws, including
but not limited to, negotiations between the landowner and the MLD regarding
the manner of treatment of human remains including, but not limited to,
scientific or cultural study of the remains (preferably non-destructive); selection
of in-situ preservation of remains, or recovery, repatriation and reburial of
remains; the time frame within which reburial or ceremonies must be
conducted; or selection of attendees to reburial events or ceremonies. The
range of investigation and mitigation measures considered shall not be
constrained by the approved development plan. Where appropriate and
consistent with State and Federal laws, the treatment of remains shall be
decided as a component of the process outlined in the other subsections of this
condition.

7.  Prior to the commencement and/or re-commencement of any monitoring, the
permittee shall notify each archeological and Native American monitor of the
requirements and procedures established by this special condition, including all
subsections. Furthermore, prior to the commencement and/or re-
commencement of any monitoring, the permittee shall provide a copy of this
special condition, the archeological monitoring plan approved by the Executive
Director, and any other plans required pursuant to this condition and which
have been approved by the Executive Director, to each monitor.

If an area of cultural deposits, including but not limited to skeletal remains and
grave-related artifacts, traditional cultural sites, religious or spiritual sites, or artifacts,
is discovered during the course of the project, all construction activities in the area of
the discovery that has any potential to uncover or otherwise disturb cultural deposits
in the area of the discovery and all construction that may foreclose mitigation options
or the ability to implement the requirements of this condition shall cease and shall
not recommence except as provided in subsection C and other subsections of this
special condition. In general, the area where construction activities must cease shall
be no less than a 50-foot wide buffer around the cultural deposit.

An applicant seeking to recommence construction following discovery of the cultural
deposits shall submit a Significance Testing Plan for the review and approval of the
Executive Director. The Significance Testing Plan shall identify the testing
measures that will be undertaken to determine whether the cultural deposits are
significant. The Significance Testing Plan shall be prepared by the project
archaeologist(s), in consultation with the Native American monitor(s), and the Most
Likely Descendent (MLD) when State Law mandates identification of a MLD.

(1) If the Executive Director approves the Significance Testing Plan and
determines that the Significance Testing Plan’s recommended testing
measures are de minimis in nature and scope, the significance testing may
commence after the Executive Director informs the permittee of that
determination.

(2) If the Executive Director approves the Significance Testing Plan but
determines that the changes therein are not de minimis, significance testing
may not recommence until after an amendment to this permit is approved by
the Commission.

(3) Once the measures identified in the significance testing plan are undertaken,
the permittee shall submit the results of the testing to the Executive Director for



5-03-091 (Bayview Landing)
Page 21 of 42

review and approval. The results shall be accompanied by the project
archeologist's recommendation as to whether the findings are significant. The
project archeologist’'s recommendation shall be made in consultation with the
Native American monitors and the MLD when State Law mandates
identification of a MLD. The Executive Director shall make the determination
as to whether the deposits are significant based on the information available to
the Executive Director. If the deposits are found to be significant, the permittee
shall prepare and submit to the Executive Director a supplementary
Archeological Plan in accordance with subsection D of this condition and all
other relevant subsections. If the deposits are found to be not significant, then
the permittee may recommence grading in accordance with any measures
outlined in the significance testing program.

An applicant seeking to recommence construction following a determination by
the Executive Director that the cultural deposits discovered are significant shall
submit a supplementary Archaeological Plan for the review and approval of the
Executive Director. The supplementary Archeological Plan shall be prepared by
the project archaeologist(s), in consultation with the Native American monitor(s),
the Most Likely Descendent (MLD) when State Law mandates identification of a
MLD, as well as others identified in subsection E of this condition. The
supplementary Archeological Plan shall identify proposed investigation and
mitigation measures. The range of investigation and mitigation measures
considered shall not be constrained by the approved development plan.
Mitigation measures considered may range from in-situ preservation to recovery
and/or relocation. A good faith effort shall be made to avoid impacts to cultural
resources through methods such as, but not limited to, project redesign,
capping, and placing cultural resource areas in open space. In order to protect
cultural resources, any further development may only be undertaken consistent
with the provisions of the Supplementary Archaeological Plan.

(1) If the Executive Director approves the Supplementary Archaeological Plan and
determines that the Supplementary Archaeological Plan’s recommended
changes to the proposed development or mitigation measures are de minimis in
nature and scope, construction may recommence after the Executive Director
informs the permittee of that determination.

(2) If the Executive Director approves the Supplementary Archaeological Plan but
determines that the changes therein are not de minimis, construction may not
recommence until after an amendment to this permit is approved by the
Commission.

Prior to submittal to the Executive Director, all plans required to be submitted
pursuant to this special condition shall have received review and written comment
by a peer review committee convened in accordance with current professional
practice that shall include qualified archeologists and representatives of Native
American groups with documented ancestral ties to the area. Names and
qualifications of selected peer reviewers shall be submitted for review and
approval by the Executive Director. The plans submitted to the Executive
Director shall incorporate the recommendations of the peer review committee.
Furthermore, upon completion of the peer review process, all plans shall be
submitted to the California Office of Historic Preservation (OHP) and the NAHC
for their review and an opportunity to comment. The plans submitted to the
Executive Director shall incorporate the recommendations of the OHP and
NAHC. If the OHP and/or NAHC do not respond within 30 days of their receipt of
the plan, the requirement under this permit for that entities’ review and comment
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shall expire, unless the Executive Director extends said deadline for good cause.
All plans shall be submitted for the review and approval of the Executive Director.

a. The permittee shall undertake development in accordance with the approved
final plans. Any proposed changes to the approved final plans shall be reported
to the Executive Director. No changes to the approved final plans shall occur
without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is required.

Affordability

A. The housing development approved by 5-03-091 shall remain affordable, as defined
by Orange County Housing and Community Development Department standards, for
the economic life of the development. As proposed, all of the 120 units will be
affordable, with 24 units at 50% of Area Median Income (AMI) and 96 units at 60%
AMI.

B. The housing development approved by 5-03-091 shall be age restricted to those 55
years of age and older, as proposed by the applicant.

C. The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is required.

Future Improvements/Change in Use

This permit is only for the development described in Coastal Development Permit No.
5-03-091. Pursuant to Title 14 California Code of Regulations Section 13253(b)(6), the
exemptions otherwise provided in Public Resources Code Section 30610 (a) shall not
apply to the entire parcel. Accordingly, any future improvements to the development
authorized by this permit, including but not limited to repair and maintenance activities
identified as requiring a permit in Public Resources Section 30610(d) and Title 14
California Code of Regulations Sections 13252(a)-(b), shall require an amendment to
Permit No. 5-03-091 from the Commission or shall require an additional coastal
development permit from the Commission or from the applicable certified local
government.

Deed Restriction

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant
shall submit to the Executive Director for review and approval documentation
demonstrating that the landowner has executed and recorded a deed restriction, in a
form and content acceptable to the Executive Director: (1) indicating that, pursuant to
this permit, the California Coastal Commission has authorized development on the
subject property, subject to terms and conditions that restrict the use and enjoyment of
that property (hereinafter referred to as the “Special Conditions”); and (2) imposing all
Special Conditions of this permit as covenants, conditions and restrictions on the use
and enjoyment of the Property. The deed restriction shall include a legal description of
the applicant’s entire parcel or parcels. The deed restriction shall also indicate that, in
the event of an extinguishment or termination of the deed restriction for any reason, the
terms and conditions of this permit shall continue to restrict the use and enjoyment of
the subject property so long as either this permit or the development it authorizes, or
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any part, modification, or amendment thereof, remains in existence on or with respect to
the subject property.
V. FINDINGS AND DECLARATIONS:

The Commission hereby finds and declares:

A. PROJECT DESCRIPTION AND LOCATION

1. Project Location

The project site consists of two undeveloped parcels located at the northwest corner of
Jamboree Road and Pacific Coast Highway (PCH) in the City of Newport Beach, Orange County
(Exhibits 1 and 2). The site is located on the inland side of PCH, between the first public road
and the sea (in this case, Upper Newport Bay). Upper Newport Bay is located to the west of the
subject site, beyond the Newport Dunes Recreational Vehicle Park. The nearest vertical coastal
access is available at the Newport Dunes.

The project site is surrounded by the Newport Dunes to the west, the Hyatt Newporter Hotel to
the north across Back Bay Drive, the Villa Point condominiums across Jamboree to the east,
and the Promontory apartments across PCH to the south, as shown in Figure 1 below. Site
photographs are provided as Exhibit 30.

The site consists of an upper terrace adjacent to PCH, a vegetated hillside and a lower level
pad area adjacent to Back Bay Drive. In addition, there is a steep cliff face at the westernmost
extension of the property between PCH and the Newport Dunes. The cliff face is vegetated
with coastal bluff scrub. The upper terrace was previously developed with a residence (1931-
1947) and later a gas station (1968-1984). The lower pad area has been intermittently covered
with gravel and used for temporary parking and a fruit stand. The site has also been altered in
the past by road construction activities and the lower portion was used for disposal of dredged
materials from Upper Newport Bay.

Nevertheless, the lower portion of the site has been found to contain two wetlands within the
northern corner of the site, as depicted in Exhibit 8.

Figure 1



5-03-091 (Bayview Landing)
Page 24 of 42

2. Project Description (as of September 2003)

The proposed project involves the development of a senior affordable housing project and
public passive park on a vacant 15-acre site (Exhibit 3). The senior housing development and
wetlands restoration area/detention basin will be constructed on the lower 5 acres of the site
and the public park will be created on the upper 10 acres of the site. The project also involves
a lot line adjustment to reconfigure Parcel A, which will encompass the new public park and
wetland restoration/detention basin area to be dedicated to the City of Newport Beach. Parcel
B will contain the housing development and will remain in private ownership.

Housing
The senior affordable housing component will consist of 120 units in two 3-story buildings with a

recreation/community center, administrative offices, an outdoor pool/patio area and 146 parking
spaces. Elevations and floor plans are included as Exhibit 4. The proposed structures will
reach a height of 35’ above finished grade. The structures will not exceed the height of the
finished grade of the public park; therefore, they will not be visible from PCH. The structures
will be visible from Jamboree, but view corridors toward Upper Newport Bay will be provided
between the buildings.

Parking for the housing development will be provided in uncovered surface lots with 120
resident spaces and 26 employee/guest spaces. A reduced parking standard was applied
based on the anticipated demand of the senior housing use. Public parking for the park site will
be provided through new on-street parking along Back Bay Drive. Also, two handicapped public
parking spaces will be provided within the housing site. Parking will be discussed in Section G.

All of the 120 units will be affordable, with 24 units at 50% of Area Median Income (AMI) and 96
units at 60% AMI. According to the applicants, AMI is $70,000 based on 2002 figures provided
by the County of Orange. All of the units will be age restricted with the residents being required
to be 55 years and older, as specified in Special Condition 15. The facility will not provide
assisted living services. Special Condition 16 addresses future use restrictions on the project
site. Special Condition 17 requires the recordation of a deed restriction incorporating all of the
special conditions of the permit.

Park

The upper area of the site is proposed as a primarily passive park, containing an asphalt bike
path, park benches, fencing and landscaping. The park area will contain unmowed grasses
and native plantings. The applicant proposes to irrigate the upper portion with a satellite-
controlled system. In addition, a 1.5-acre coastal sage scrub restoration area will be
established along the center sloping portion of the site. Coastal bluff scrub along the steep
bluff face will remain undisturbed. Ornamental landscaping is proposed along the edges of the
development area and at the intersection of Jamboree and PCH. Vegetation will be discussed
in Section E. :

The Water Quality Management Plan for the proposed project includes best management
practices (BMPs), including two underground filtration chambers, a detention basin/ wetlands
restoration area, catch basin filters, biofiltration, common area efficient irrigation and education.
The proposed detention basin is sited in the northwest corner of the site, encompassing two
Coastal Act defined wetland areas. In addition to using this area of the site as a detention
basin, the applicant proposes to restore and enhance these wetlands. The filtration chambers
are designed to capture both particulates and other pollutants prior to any water reaching the
wetland area. Wetland issues will be discussed in Section B. Water quality issues will be
discussed in Section F.
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Grading _
Approximately 38,162 cubic yards of grading (14,923 c.y. cut and 23,239 c.y. fill) is proposed

for drainage, slope stabilization and site preparation. Of the 23,239 cubic yards of fill, 8,316
cubic yards will be imported. The majority of cut will occur in the upper park area, with the
lower housing site receiving a substantial amount of the resulting fill material. According to the
applicants’ geotechnical consultant, the current grade of the lower housing site must be raised
approximately 4'-5' due to soils conditions, the shallow water table and drainage concerns. The
applicants assert that three project objectives necessitated the amount of proposed grading.
These include removal of the former commercial pad at Jamboree and Pacific Coast Highway,
fill of a previous utility road cut, and creation of a bike trail connecting the upper and lower
portions of the site. Views of the Upper Newport Bay will also be improved from Pacific Coast
Highway as a result of the proposed cut at the upper portion of the site. Grading and geologic
hazards will be discussed in Section C. Scenic resources and landform alteration will be
discussed in Section D.

Lot Line Adjustment

The project involves approval of a lot line adjustment, modifying the configuration and size of
each parcel (Exhibit 5). Pursuant to the Development Agreement described in the subsequent
section, the upper portion of the site is to be dedicated to the City of Newport Beach for use as
a public park and the lower portion is to be used for private development (in this case, the
operation of the senior housing facility) and will remain in the ownership of The Irvine Company.
The parcel to be dedicated to the City (Parcel A) is currently 9.99 acres and will become 10.74
acres. Parcel A will include the proposed park site at the upper pad area, the coastal sage
scrub mitigation area in the center of the site, and the wetlands restoration area in the
northwest corner of the lower portion. The parcel to be developed with the residential
structures (Parcel 1) is currently 4.95 acres and will become 4.2 acres. Parcel B will include the
remainder of the lower portion of the site.

3. Prior Commission Action in Subject Area

On June 10, 1993, the Commission approved a development agreement between the City of
Newport Beach and the Irvine Company, known as the Circulation Improvement and Open
Space Agreement (CIOSA)." The Development Agreement affected nine sites within the
Newport Beach coastal zone (the agreement affected eleven sites total within the City). The
agreement provided the City with certain traffic improvements and increased open space area
and the Irvine Company with certain development pre-approvals. The Bayview Landing site
was included in the CIOSA.

The CIOSA outlined potential land use options for the lower portion of the Bayview Landing site,
including 10,000 square feet of restaurant use, 40,000 square feet for health club use or 120
units of affordable senior housing if adequate visitor serving opportunities exist within the area.
The upper portion of the site is designated for open space use. The land uses identified in the
CIOSA are consistent with the designations for the site provided in the certified LUP. The
currently proposed project contains land uses that are consistent with both the CIOSA and the
certified LUP.

In the CIOSA EIR (1992), the Bayview Landing site was said to support “relatively poorly
developed localized sage scrub, introduced annual grassland and ruderal habitats.” Exhibit 6

! Pursuant to California Government Code Section 65869, a development agreement is not valid for any
development project located in an area for which a Local Coastal Program (LCP) is required but has not
yet been certified unless the Commission approves such a development agreement by formal
Commission action. The City of Newport Beach Land Use Plan was certified by the Commission in May
1982; however, no implementation plan has ever been submitted. Therefore, no Local Coastal Program
for Newport Beach has been certified to date.
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depicts on-site biological resources discussed in the EIR. The proposal for the Bayview site
anticipated that the upper portion of the site would be dedicated to the City for open
space/passive park use that would affect vegetation and habitat of low biological sensitivity.
However, the EIR acknowledges that bluff stabilization/remediation work related to the
development of open space uses and erosion control could impact some existing coastal sage
scrub. In addition, the grading necessary for creation of the view park within the open space
area was determined to be substantial if the City chose to modify the grade of the site to
expand views of Upper Newport Bay to park users and motorists on Coast Highway. The EIR
determined that grading could also impact the coastal sage scrub. As concluded in the report,
“depending in the extent and location of bluff stabilization/remediation and grading in the open
space areas, these activities could cause a significant adverse impact on the California
gnatcatcher and its habitat.” The report went on to say that introduced annual grassland is the
dominant vegetative feature of the western half of the upper site and ruderal vegetation is found
throughout the lower level portion of the lower site. No wetlands were identified at the lower
Bayview Landing site in the CIOSA EIR.

The EIR identified four mitigation measures that would protect the biological resources in the
open space area. First, Mitigation Measure #17 required that open space plans be prepared in
consultation with a biologist who shall determine that such plans will not adversely impact
sensitive resources. Second, Mitigation Measure #18 prohibited grading, stockpiling, and
operation of equipment in connection with development of the lower portion of the site above
the southern hillside 25-foot contour line (as shown in the Constraints Map, Exhibit 7).
Mitigation Measure #24 required that coastal sage scrub or perennial native grasses be used
-for revegetation of graded areas. Mitigation Measure #25 restricted all non-emergency grading
for bluff stabilization and remediation to the non-breeding season for the gnatcatcher.

4. Consistency with CIOSA

Though the proposed land uses are conceptually consistent with CIOSA, as previously noted,
the current proposal contains components that are inconsistent with the mitigation measures
cited above and with the site restrictions of the Commission approved Development Agreement.
Specifically, the Development Agreement addendum included delineated “development
envelopes” and defined “maximum extent of grading for non-public uses” lines, which the
current proposal exceeds. In addition, Mitigation Measure #18 restricts grading above the 25-
foot contour, while the current proposal includes grading beyond the 25-foot contour, as will be
discussed in Sections C and D.

As explained in the Commission's findings in approving the Development Agreement, the
purpose of Mitigation Measure #18 was to prevent disturbance of coastal sage scrub habitat
present along the slope in the center of the Bayview Landing site. The proposed project will
impact approximately 0.5 acres of coastal sage scrub (CSS). The CSS does not rise to the
level of environmentally sensitive habitat area (ESHA). The applicants have stated “the main
intent of the 25' contour mentioned in Mitigation Measure #18 was to prevent a private
developer from using the open space on top of the bluff for equipment activity and fill storage if
and when the lower site was developed for commercial use. However, this was assuming that
the upper and lower sites would be developed separately.” The applicants also contend that
the CIOSA EIR was a program EIR, and supplemental environmental analysis has been carried
out to evaluate impacts at a project-specific level. The City recently adopted a Mitigated
Negative Declaration (MND) for the Bayview Park and Senior Housing Project. The MND
concludes that coastal sage scrub replacement at a 4:1 ratio will reduce potential adverse
impacts to a less than significant level.
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As stated above, the Commission approved the CIOSA in June 1993, finding it to be consistent
with the policies in Chapter 3 of the Coastal Act (Cal. Pub. Res. Code §§ 30200-265.5). The
Commission is not a party to the agreement between the City and the Irvine Company, and
consequently is not responsible for enforcing the Development Agreement. Furthermore, the
Commission’s approval of the agreement does not prevent it from approving alternative
proposals that do not comply with the agreement (provided that they too are consistent with the
Chapter 3 policies of the Coastal Act). The Commission notes that the current proposal
appears to be inconsistent with the Development Agreement approved previously. Though the
standard of review for the current proposal is Chapter 3 of the Coastal Act, the Commission’s
approval of CIOSA provides additional guidance on how the area should be developed.

At this time, the Commission has the opportunity to evaluate proposed development at the
Bayview Landing site for its consistency with the Coastal Act at a more detailed level of analysis
than what occurred during its consideration of the Development Agreement. The Development
Agreement provided for future discretionary review at the coastal development permit stage.
The Commission’s findings in approving the CIOSA Development Agreement acknowledge,
“‘the development areas may be further limited at the coastal development permit stage based
on new/more specific biological or geotechnical information.” As such, the current staff report
evaluates the proposed project in light of new information.

B. WETLANDS
Section 30108.2 of the Coastal Act states:

“Fill” means earth or any other substance or material, including pilings placed for the
purposes of erecting structures thereon, placed in a submerged area.

Section 30121 of the Coastal Act states:

"Wetland" means lands within the coastal zone which may be covered periodically or
permanently with shallow water and include saltwater marshes, freshwater marshes,
open or closed brackish water marshes, swamps, mudfiats, and fens.

Section 30233 (a) of the Coastal Act states,

(a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and lakes
shall be permitted in accordance with other applicable provisions of this division, where
there is no feasible less environmentally damaging alternative, and where feasible
mitigation measures have been provided to minimize adverse environmental effects,
and shall be limited to the following:

(1) New or expanded port, energy, and coastal-dependent industrial facilities,
including commercial fishing facilities.

(2) Maintaining existing, or restoring previously dredged, depths in existing
navigational channels, turning basins, vessel berthing and mooring areas, and
boat launching ramps.

(3) In wetland areas only, entrance channels for new or expanded boating facilities;
and in a degraded wetland, identified by the Department of Fish and Game
pursuant to subdivision (b) of Section 3041l, for boating facilities if, in conjunction
with such boating facilities, a substantial portion of the degraded wetland is
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restored and maintained as a biologically productive wetland. The size of the
wetland area used for boating facilities, including berthing space, turning basins,
necessary navigation channels, and any necessary support service facilities,
shall not exceed 25 percent of the degraded wetland.

(4) In open coastal waters, other than wetlands, including streams, estuaries, and
lakes, new or expanded boating facilities and the placement of structural pilings
for public recreational piers that provide public access and recreational
opportunities. ‘

(5) Incidental public service purposes, including but not limited to, burying cables
and pipes or inspection of piers and maintenance of existing intake and outfall
lines.

(6) Mineral extraction, including sand for restoring beaches, except in
environmentally sensitive areas.

(7) Restoration purposes.
(8) Nature study, aquaculture, or similar resource dependent activities.
Section 30250(a) of the Coastal Act states, in pertinent part,

New residential, commercial, or industrial development, except as otherwise
provided in this division, shall be located within, contiguous with, or in close
proximity to, existing developed areas able to accommodate it or, where such areas
are not able to accommodate it, in other areas with adequate public services and
where it will not have significant adverse effects, either individually or cumulatively,
on coastal resources.

As described previously, the applicants propose to develop the subject site with a senior
affordable housing project on the majority of the lower 5 acres and a public passive park on the
upper 10 acres. The environmental document (Bayview MND) utilized to approve the project at
the local level concluded that no wetlands exist on the subject site. However, through
subsequent review, areas that constitute wetlands under the Coastal Act have been identified
within two (2) areas of the lower portion of the site (Exhibit 8). The applicant proposes to
restore these wetland areas as part of the proposed project. Others maintain that three (3) or
four (4) wetland areas exist, and should also be restored.

One of the main reasons for preserving, expanding, and enhancing Southern California's
remaining wetlands is because of their important ecological function. First and foremost,
wetlands provide critical habitat, nesting sites, and foraging areas for threatened or endangered
species. Wetlands also serve as migratory resting spots on the Pacific Flyway a north-south
flight corridor extending from Canada to Mexico used by migratory bird species. In addition,
wetlands serve as natural filtering mechanisms to help remove pollutants from storm runoff
before the runoff enters into streams and rivers leading to the ocean. Further, wetlands serve
as natural flood retention areas.

Another critical reason for preserving, expanding, and enhancing Southern California’s
remaining wetlands is because of their scarcity. As much as 75% of coastal wetlands in
southern California have been lost, and, statewide up to 91% of coastal wetlands have been
lost.
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The Coastal Act defines wetlands as “.../ands within the coastal zone which may be covered
periodically or permanently with shallow water....” The more specific definition adopted by the
Commission and codified in Section 13577(b)(1) of Title 14 of the California Code of
Regulations defines a wetland as, “..Jand where the water table is at, near, or above the land
surface long enough to promote the formation of hydric soils or to support the growth of
hydrophytes....” In discussing boundary determinations, the same section of the Regulations
specifies that wetlands have a predominance of hydrophytic cover or a “predominance” of
hydric soils. Although the definition is based on inundation or shallow saturation long enough
for anaerobic reducing conditions to develop within the root zone?, in practice hydrology is the
most difficult wetland indicator to demonstrate. In California, a predomlnance of hydrophytes or
a predominance of hydric soils is taken as evidence that the land was “wet enough long
enough” to develop wetland characteristics.

Correspondence regarding biological resources of the subject site, specifically the presence of
wetlands, has been received from the Wetlands Action Network (WAN), Jan Vandersloot,
Robert Hamilton and Robert Speed (Exhibits 9-12). In addition, Robert Roy Van de Hoek
submitted a Wetlands Delineation and Field Biological Evaluation dated April 6, 2003 (Exhibit
13). The WAN letter asserts that the biological resources report prepared for the MND contains
incomplete surveys of the site and did not include an evaluation of the lower 5-acre portion of
the site or the upper cliff areas. As such, it asserts, the potential wetland areas of the lower
portion were not recognized. The WAN letter also states that many plant species (on both the
upper and lower portions of the site) were not identified in the report. Correspondence from
Jan Vandersloot echoes these concerns and identifies a number of others, including inadequate
coastal sage scrub mitigation, coastal landform alteration, archaeology, vernal pools at the bluff
top mesa and meadow, and public parking. The biological review letter prepared by Robert
Hamilton focuses on native vegetation issues, but also describes the potential wetland areas
and suggests “a proper wetland delineation be conducted...” The letter from Robert Speed
describes the site as “the last unprotected open space on the Upper Bay estuarine margin” and
urges that the site be returned to its original condition as a “wetland margin and natural coastal
habitat.” The Van de Hoek report finds “three areas of definitive wetland in the 5-acre lower
portion of Bayview Landing” and discusses the hydrology, vegetation, size and dominance of
each. These are shown in Exhibit 13, page 21.

Keane Biological Consulting, the biological consultant that evaluated the site for the MND,
prepared a response to the WAN letter dated March 21, 2003 (Exhibit 14). The letter refutes
the statement that the lower site and cliff areas were not surveyed and cites references in the
report intended to describe those areas. The Keane letter states, “the site supports no wetland
soil or wetland hydrology, it is not currently associated with the wetlands of Upper Newport Bay,
and it has no hydrologic source or high groundwater table to support wetlands.” Nonetheless,
the Keane letter also references a subsequent survey of the site conducted by David Bramlet, a
local botanist with wetland experience. Bramlet found two “ephemeral wetlands” on the site, as
described in his memo to Keane dated March 17, 2003 (Exhibit 15).

2 As demonstrated by the definitions of hydric soils and hydrophytes: “A hydric soil is a soil that formed
under conditions of saturation, flooding, or ponding long enough during the growing season to develop
anaerobic conditions in the upper part.” National technical committee for hydric soils, October 18, 1994;

A hydrophyte is, “Any macrophyte that grows in water or on a substrate that is at least periodically deficient
in oxygen as a result of excessive water content....” Environmental Laboratory. 1987. Corps of
Engineers Wetland Delineation Manual. U.S. Army Corps of Engineers, Washington, D.C.
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The applicants later retained Glenn Lukos Associates, biological consultants, who also
evaluated the wetlands in a report dated April 11, 2003 (Exhibit 16). As stated in that report,

In the lower portion of the site, two areas were identified that exhibit the characteristics
of wetlands as defined by the CCC. These areas included the settling basin and the
road rut areas. Both of these features exhibit evidence of standing water or soil
saturation, as well as hydric soils and a predominance of hydrophytic vegetation. The
sizes of these areas are approximately 400 and 750 square feet, respectively.

The Commission’s Ecologist/Wetlands Coordinator reviewed the April 11, 2003 report and
noted that the delineation did not include a map showing areas having a preponderance of
wetland indicator species, resulting in a potentially smaller representation of the actual wetland
areas. A subsequent Glenn Lukos report dated May 2, 2003 was submitted for Commission
review (Exhibit 17). In that report, the consultants provide a revised wetland map and
photographs to document the topography, vegetative communities and general widths of each
of the potential wetland areas. In the report, the consultants acknowledge “an additional area
was identified following the April 15 storm event, which may be defined as wetland by the
CCC.” However, in subsequent correspondence (Exhibit 18), the consultants state,

In summary, it is our position that those portions of the basin that lack hydric characters
in the soil and also are not able to hold water for more than seven days should not be
considered a wetland. The area around the willows with redox in the soil meets the
minimum test for wetlands. The upper basin lacks wetland hydrology because it is not
capable of ponding water for sufficient periods, a fact that is confirmed by a complete
absence of redox in the soil. The presence of opportunistic annual species is not
sufficient in our opinion, given the range of conditions that all of these species can
tolerate. Finally, while the road rut exhibits hydrology, hydric characteristics in the soil,
and the same suite of opportunistic, highly adaptable annuals, it is not appropriate to
designate it as a wetland, since it is only because of regular vehicular traffic, in an
established parking lot maintained to serve an operating produce stand, that created the
depression and compacted the soil.

After visiting the site on April 30, 2003 and reviewing all technical documents submitted by the
applicant and others, the Commission’s Ecologist/Wetiands Coordinator prepared a
memorandum to district staff dated May 14, 2003 (Exhibit 19). As described in the
memorandum, three areas at the Bayview site were characterized as having a preponderance
of hydrophytic vegetation. These were designated as 1) Settling Basin and Swale, 2) Road
Rut, and 3) Upper Depressional Area in Exhibit 3 of the May 2, 2003 Glenn Lukos report
(Exhibit 17, page 17). Portions of the “Settling Basin" and “Road Rut" exhibited all three
wetland parameters: hydrophytic vegetation, hydric soils, and wetland hydrology. All three
include a preponderance of hydrophytic vegetation. Therefore, applying the Commission’s
definition of a wetland, all three sites on the Bayview Landing site were determined to be
wetlands. The fourth potential wetland area required further analysis, but was later determined
not to be a wetland.

A supplemental survey was conducted by Fuscoe Engineering to determine the hydric soil
condition for the three “observation” sites. The results of their assessment were submitted as a
Hydric Soils Investigation dated June 17, 2003 (Exhibit 20). The Hydric Soils Investigation
concludes that the soil in the willow site (Wetland #1) meets the hydric soils definition, because
the soil is frequently ponded longer than 7 days during the growing season, but concludes that
the soils in the other sits (Wetlands #2 and #3) do not meet the definition of hydric soil. The
Commission’s staff ecologist reviewed the new information, but concluded in a memorandum
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dated June 20, 2003 (Exhibit 21), “...the information in the Fuscoe Engineering report does not
provide a basis for altering the conclusions presented in my memo to you of May 14, 2003.” As
such, the Commission’s ecologist maintained that all three areas met the Coastal Act definition

of wetlands.

As explained in the May 14, 2003 memorandum, the three wetland areas do not appear to be
natural features. The areas were probably created by human activities and have not developed
the important resource values generally associated with natural wetlands. No sensitive species
appear to be reliant upon them. Nevertheless, the staff ecologist determined that these areas
qualified as wetlands by the Commission’s definition and would have to be treated in
accordance with the provisions of Section 30233 of the Coastal Act. Consequently, the
development would have to be redesigned to avoid such impacts through wetland preservation
and the establishment of buffers. In view of the relatively degraded nature of these wetlands,
the Staff Ecologist concluded “25-foot wide buffers would be amply protective if the buffers
were planted with native vegetation appropriate to the area and invasive exotics removed from
the wetlands and buffers.” Buffers provide essential open space between development and
coastal resources, such as wetlands. Buffers, by separating development (such as the senior
-affordable housing) from wetlands, minimize the adverse effects of the development on the
wetlands, thereby avoiding significant adverse effects to resources.

On September 12, 2003, the applicant submitted a “Wetland Determination on the Bayview
Property” prepared by Charles J. Newling of Wetland Science Applications dated September 8,
2003 (Exhibit 22). The City contracted with Newling to conduct a “peer review” of the wetland
work that had been done to date. Since Mr. Newling is a paid consultant to an interested party,
this does not constitute a “peer review.” However, according to the Commission’s staff
ecologist, Mr. Newling is an experienced delineator with first hand knowledge of the
development of the Corps of Engineers 1987 Wetland Delineation Manual and, as a second
professional opinion, his report is certainly of value. Newling found strong evidence of all three
wetland parameters in area “A” (settling basin and swale) and area “B” (depression with road
ruts). However, Newling determined areas “C” (upper depressional area) and D to be
nonwetland. A report prepared by Glenn Lukos and Associates also concluded the fourth area
to be upland (Exhibit 23).

The Commission’s staff ecologist reviewed the analysis by Newling, as well as additional
information in the record. Especially critical in the review were field observations, photographs,
rainfall data and soil analyses. After careful deliberation of all of the additional data provided by
the applicant and others, the staff ecologist prepared a memorandum dated October 17, 2003
(Exhibit 24). In it, the staff ecologist concludes that the Upper Depressional Area (Area C) does
not meet the Coastal Act definition of a wetland after all. The Upper Depressional Area
contains plant indicators of wetland conditions, but does not demonstrate clear hydric soil
characteristics and did not pond as long as the areas concluded to be wetlands (Areas A and
B). As stated in the memorandum, “...the clear presence of hydric soil characteristics,
particularly oxidized root channels, in the wetland areas but not at Area C or adjacent uplands
within the same relatively small area, and the short duration of ponding at Area C at a time that
nearby Areas A and B were inundated for long durations are convincing evidence of upland
conditions at Area C. Therefore, based on the evidence that is now available, | conclude that
the wetland indicator species present at Area C are not growing as hydrophytes and that Area
C does not meet the wetland definitions in the Coastal Act and the California Code of
Regulations.” In light of the foregoing, the Commission hereby finds that Areas A and B (also
referred to as 1 and 2) are wetlands under the Coastal Act and that Areas C and D (also
referred to as 3 and 4) are not.
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The applicants have redesigned their project to include restoration and enhancement of the
“Settling Basin and Swale” and the “Road Rut.” Based on wetland determinations prepared by
the applicants’ consultants, each wetland area occupies approximately 0.03 acre. Plans for
restoration of these areas were submitted through a “Conceptual Restoration Plan Degraded
Artificial Wetlands Associated with Bayview Landing Affordable Senior Housing and Park”
prepared by Glenn Lukos Associates dated July 2003 [Revised August 2003]. In the new
proposal, the two wetland areas would be linked and expanded to 0.41 acre from 0.06 acre. All
non-native plant species would be removed and replaced with native hydrophytes appropriate to
the area. In addition to providing wetland habitat restoration, the area would also be used as a
detention basin to serve as a secondary water quality best management practice (BMP).

Both wetland areas would be graded and substantially altered to function as an effective
restoration site and detention basin. Mechanized equipment would be utilized to enlarge and
deepen the wetland areas. The Commission finds the wetland restoration plan allowable, as it
serves a “restoration purpose,” one of the eight allowable uses for wetlands. (Water quality will
be discussed in Section F.) Although enhancement and enlargement of the wetland area is
encouraged, use of the wetland as a detention basin to treat runoff from a residential
development is not considered an allowable use of a wetland pursuant to Section 30233(a) of
the Coastal Act. However, the water entering the detention basin/wetland restoration area
would be treated through underground filtration chambers prior to discharge into the basin. As
such, the primary purpose of the detention basin would not be to support the proposed
residential development. The primary purpose would be restoration, an allowable use under the
Coastal Act.

As stated above, Section 30233 of the Coastal Act allows the diking, filling, or dredging of open
coastal waters, wetlands, estuaries, and lakes for eight enumerated purposes where there is no
feasible less environmentally damaging alternative, and where feasible mitigation measures
have been provided to minimize adverse environmental effects. In this case, the applicants
propose to enhance and enlarge two existing wetland areas for restoration purposes. The
boundary of these wetlands was delineated in the Glenn Lukos report of May 2003 and is
attached to this staff report as Exhibit 8. The boundary includes the maximum extent of
observed ponding and any adjacent areas that have a preponderance of wetland indicator
species. To ensure that the project is designed and carried out to maximize protection of the
existing wetlands areas, the Commission imposes Special Conditions 1 and 2.

Special Condition No. 1 requires the submittal of final plans showing no development other than
restoration within the delineated wetlands or 25-foot buffer. Filtered runoff may also be directed
to the newly created wetland restoration area for detention. Special Condition No. 2 requires
submittal of a final wetlands enhancement and monitoring program. As conditioned, the
Commission finds the project consistent with Section 30233 of the Coastal Act.

C. GEOLOGY
Section 30253 of the Coastal Act states:
New development shall:
() Minimize risks to life and property in areas of high geologic, flood, and fire hazard.

(2) Assure stability and structural integrity, and neither create nor contribute significantly
to erosion, geologic instability, or destruction of the site or surrounding area or in any way
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require the construction of protective devices that would substantially alter natural
landforms along bluffs and cliffs.

The applicants propose approximately 38,162 cubic yards of grading (14,923 c.y. cut and
23,239 c.y. fill, including 8,316 c.y. import) for drainage, slope stabilization and site preparation,
which is substantially less than originally proposed. The majority of the site will be subject to
some form of earthwork, with the majority of cut/excavation occurring in the upper park area -
and the lower housing site receiving a substantial amount of the resultant fill material. A swath
in the center of the upper park area and the sloping portion of the site will remain undisturbed.
Export material will be taken to the Big Canyon Country Club, located outside the coastal zone.
The applicants state that grading is necessary to achieve three project objectives, including 1)
removal of a former commercial pad at the corner of Jamboree and Coast Highway; 2) fill of a
previous utility road cut to prevent further erosion; and 3) construction of a new bike trail
connecting the upper and lower portions of the site. Although not identified as a project
objective, grading of the upper area will also improve views of the Upper Newport Bay from
Pacific Coast Highway. Additionally, with the proposed foundation system, a substantial
amount of surcharge is necessary to mitigate the potential for liquefaction on the lower portion
of the site. The lower portion of the site will be raised an average of four feet. The applicants
state that the areas being grading are highly altered and are not natural landforms or bluffs.

To assess the feasibility of the project, the applicant submitted the Preliminary Geotechnical
Investigation for the Newport Senior Lower Bayview Landing prepared by NMG Geotechnical,
Inc. However, the grading plans were modified subsequent to the geotechnical consultant’s
review of the project. (The City Council modified the amount of grading allowed on the upper
portion of the site at their February 25, 2003 hearing.) At the request of the Commission'’s
Geologist, the applicants’ consultant provided a supplemental geotechnical investigation and
review of the rough grading plan for the proposed project. In addition, the consultant provided a
cut/fill map to more clearly illustrate the proposed grading activities. In September 2003, the
applicants revised the project design and submitted a new grading study. As such, NMG
prepared a “Geotechnical Review of Updated Grading Study Plan for Proposed Bayview Senior
Affordable Housing and Park Project” dated September 9, 2003 and an updated cut/fill map was
prepared by C.W. Poss, Inc. (Exhibit 25).

The geotechnical investigations prepared by NMG conclude that the proposed project is
feasible from a geologic hazard/engineering perspective. The Commission’s Geologist has
reviewed the updated grading plans, geotechnical investigations and supplemental slope
stability analyses for the proposed development and concluded the project to be acceptable
from a geologic hazard standpoint.

The NMG report includes certain recommendations for the proposed development. Among the
recommendations included in report are those related to: earthwork and grading, settlement,
foundation design and drainage. According to the consulting geologist, “the updated grading
study and the revised development are considered geotechnically acceptable. The prior
findings and recommendations provided in the NMG 2003 report are applicable and remain
valid except as updated below. The primary geotechnical impacts based on the updated
grading study plan are the settlement potential at the new building locations, the stability of the
adjacent natural hillside slope, and the recommended remedial earthwork as discussed below.
A complete updated geotechnical grading plan review report will be provided at a future date
once a final grading plan is prepared.”

In order to assure that risks are minimized, the geotechnical consultant’s final
recommendations must be incorporated into the design of the project. As a condition of
approval (Special Condition No. 3), the applicant must submit, for the review and approval of
the Executive Director, final design and construction plans signed by the geotechnical
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consultant indicating that the recommendations contained in the Geotechnical Investigation
have been incorporated into the design of the proposed project. In addition, Special Condition
No. 4 requires the submittal of final grading and drainage plans, as compliance with these
recommendations is also necessary to minimize risks. These plans must demonstrate that no
grading occurs within the 50-foot coastal bluff scrub buffer, except for that necessary for bike
path construction in the outer 25 feet of the buffer. This will ensure that landform alteration of
the coastal bluff is avoided.

Although the proposed project will be constructed with geotechnical approval, risk from
development on a coastal bluff is not eliminated entirely. While the project is deemed entirely
adequate at this time to protect the proposed development, future protection and repair may be
required as subsurface conditions continue to change. Therefore, the standard waiver of
liability condition has been attached through Special Condition No. 5. By this means, the
applicants are notified that the project is being built in an area that is potentially subject to
geologic instability and liquefaction that can damage the applicants’ property. The applicants
are also notified that the Commission is not liable for such damage as a result of approving the
permit for development and are required to indemnify the Commission in the event of a lawsuit
against it. Finally, the condition ensures that future owners of the property will be informed of
the risks and the Commission’s immunity for liability.

Therefore, as conditioned, the Commission finds that the proposed project is consistent with
Section 30253 of the Coastal Act which requires that geologic risks be minimized and that
geologic stability be assured.

D. SCENIC RESOURCES

Section 30251 of the Coastal Act pertains to visual resources. It states:

The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the alteration
of natural land forms, to be visually compatible with the character of surrounding areas...

The project is located at the corner of two highly traveled coastal routes—Pacific Coast
Highway and Jamboree Road. The site is also visible from the Newport Dunes Recreational
Park, a popular visitor destination along the Upper Newport Bay. Because the new park and
senior housing development would affect views inland (toward Newport Dunes) from PCH and
from a public access point, any adverse impacts must be minimized. Consequently, it is
necessary to ensure that the development be sited and designed to protect views to and along
this scenic coastal area and to minimize the alteration of existing landforms.

The proposed project will require some grading within the center sloping area of the site to re-
contour an historic road cut and to improve drainage. However, the entire slope will be
replanted with coastal sage scrub vegetation. A naturalized water course with a rock
outcropping will be incorporated within the coastal sage scrub planting area. These efforts will
lessen the visual impact of the grading along the center slope.

The project also involves the creation of a view park at the upper portion of the site. Grading is
proposed which will lower the elevation of the surface to improve views of the Upper Newport
Bay from Pacific Coast Highway. The project will require 1 to 4 feet of cut (approx. 11,000
cubic yards) along the upper terrace. Although the views toward the Upper Newport Bay will be
improved for motorists, concerns have been raised that the grading is excessive and will disturb
existing native vegetation along the upper terrace. However, the applicant proposes to
revegetate the terrace with coastal sage scrub. Vegetation disturbance at this site is not
considered a significant adverse impact, as will be discussed in Section E. The view



5-03-091 (Bayview Landing)
Page 35 of 42

improvement created by grading of the upper terrace will benefit vehicular travelers and
bicyclists along Pacific Coast Highway.

Therefore, the Commission finds that, as conditioned, the project is consistent with the visual
resource protection policies of Section 30251 of the Coastal Act.

E. ENVIRONMENTALLY SENSITIVE HABITAT AREA (ESHA)

Section 30240 of the Coastal Act states:

(a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources shall
be allowed within those areas.

(b) Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which
would significantly degrade those areas, and shall be compatible with the
continuance of those habitat and recreation areas.

The CIOSA EIR (1992) noted that the vegetation cover on the upper portion of the Bayview
Landing site contained approximately 4 acres of “open, localized coastal sage scrub,” and
surveys at that time found one California gnatcatcher on the site. The EIR found that grading of
the park site could have a significant impact on the coastal sage scrub and gnatcatcher habitat.
As described previously, the EIR discussed mitigation measures to avoid impacts to the area.
These included a restriction of grading above the 25’ contour and timing of construction outside
the potential gnatcatcher breeding season.

As part of the updated environmental analysis, the site was surveyed in 2001 to determine
current conditions, potential impacts and appropriate mitigation measures. The survey found
that the site is primarily covered by non-native vegetation and that small, non-contiguous
fragments (approximately 4 acre total) of native coastal sage scrub exist. Focused surveys
found no indication that gnatcatchers inhabited the site at that time. Nonetheless, the mitigation
measure included in the Mitigated Negative Declaration and approved by the City for the
proposed project require that existing fragments of coastal sage scrub be replaced at a ratio of
4:1. The City has recently offered to include an additional 0.5 acres of coastal sage scrub, for a
total of 1.5 acres.

As indicated above, there is a dispute as to the quantity of coastal sage scrub (CSS) at the
subject site. The 1992 EIR reported 4 acres and the biological report prepared for the MND
reports Y4 acre. In correspondence received March 13, 2003 (Exhibit 10), Dr. Jan Vandersloot
describes the CSS at the subject site and questions what he refers to as the underreporting in
the MND. Dr. Vandersloot asserts that the CSS should be considered an Environmentally
Sensitive Habitat Area (ESHA) because of its habitat value for the threatened gnatcatcher. As
such, his letter concludes, “No less than 4 acres of CSS should be replaced (not 1 acre as
proposed by the City.)” City staff responds that the difference is attributable to differing
methodologies between the biologists. As stated in the City’s “Response to Comments”
included in the City Council Staff Report,

“There are two possible explanations for this discrepancy. The first is that the actual
amount of CSS plants could have changed between 1992 and 2001 when the most
recent survey was done. CSS plants could have either died naturally or been damaged
or removed during weed abatement. Staff is not aware of any instances of illegal
removal of CSS since 1992, however. Conversations with the City's biologist suggest
that a more likely explanation is a difference in characterization of the vegetation cover
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by the two biologists. Both surveys noted that the CSS on this site was not high quality,
and is mostly sparse or poorly-developed. Given these conditions, it is likely that any
two biologists would differ in their mapping of vegetation types. It appears that the first
biologists drew CSS boundaries broadly while the second biologist was more precise
and identified only those areas actually covered by CSS plants.

The biologist who prepared the 2001 survey, Kathy Keane, indicated that she discussed
her methodology and results with a US Fish and Wildlife Service biologist who was
familiar with the site and that he agreed with her approach. It should be noted that
USFWS will be the entity to review and approve the City’s mitigation plan under the
existing NCCP agreement. Required mitigation ratios are affected by the quality of the
habitat, the location relative to other habitat areas, and the likelihood of success of the
revegetation plan. Ratios ranging from % to 1 up to 3 to 1 are typical. The final
determination of the acreage of CSS revegetation will be determined in consultation with
the USFWS and the Coastal Commission.”

If the CSS were determined to be ESHA, development that was not dependent on the resource
would be prohibited. As such, no mitigation would be necessary. The Commission’s Ecologist
has visited the site and determined that the coastal sage scrub does not rise to the order of
ESHA. Nonetheless, the applicants are proposing to create a 1.5-acre CSS restoration area.
To ensure that the applicants carry out the restoration project as proposed, the Commission
imposes Special Condition No. 6, which requires submittal of a Coastal Sage Scrub Restoration
and Monitoring Program.

In addition to coastal sage scrub, there is also coastal bluff scrub habitat present at the Bayview
Landing site. The original biological resources report to the City does not identify this
community type as being present on the site and it was not originally mapped. However,
subsequent reports by Dave Bramlet, Robert Hamilton, and Roy van de Hoek do provide
evidence of this habitat being present. In a memo dated July 8, 2003 (Exhibit 26), the
Commission'’s staff ecologist describes the habitat type as follows:

“Southern coastal bluff scrub is only found at coastal sites subject to moisture laden
winds with a high salt content. Soils are generally coarse-grained and poorly developed.
Characteristic species include Dudleya spp., Lycium californicum, Encelia californica,
Isomeris arborea, and Atriplex spp. The coastal bluff scrub on the project site is
relatively diverse and occurs along the bluffs overlooking the Dunes resort area and,
perhaps, along bluffs bordering Jamboree road.

This habitat type is listed in Holland’s (1986) Preliminary Descriptions of the Terrestrial
Natural Communities of California” as rare and is included in the current Department of
Fish and Game’s Natural Diversity Data Base as sufficiently rare to be considered high
priority for inventory. Coastal bluff scrub is also listed as G1 S1.1 by the Nature
Conservancy Heritage Program, which means that this is a “very threatened” habitat for
which there are fewer than 6 viable occurrences and/or fewer than 2000 acres
worldwide. The Commission has generally considered this habitat to be an
Environmentally Sensitive Habitat Area (ESHA). The coastal bluff scrub on the project
site, although somewhat degraded, actually has a high diversity of native species. Due
to its rarity and the fact that it is easily degraded by development activities, the coastal
bluff scrub at the Bayview property meets the definition of ESHA under the Coastal Act.”

In response to the designation of coastal bluff scrub as ESHA by the Commission’s staff
ecologist, the applicant redesigned the proposed project. As shown in Exhibit 27 and as
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required by Special Condition No. 1, no development (including grading) is proposed within the
50’ buffer area around the designated ESHA. The only exception is where the proposed bike
trail encroaches to approximately 25 feet at the lower portion of the coastal bluff scrub area.
The Commission’s staff ecologist has determined the encroachment to be acceptable in this
instance to allow a public recreational use.

The Commission adopts its staff ecologist's conclusion regarding the status of this vegetation
as ESHA. To ensure that landscaping does not adversely affect the sensitive habitat area and
native revegetation efforts, the Commission imposes Special Condition No. 7. New
landscaping surrounding the coastal sage scrub and coastal bluff scrub restoration sites shall
consist of solely native drought-tolerant vegetation to enhance and improve the habitat value of
the subject site. A minimum 25-foot transition area is necessary to improve the chances that
these restoration efforts will function as intended. Non-invasive, non-native vegetation is
allowed in the interior of the developed portion of the site. However, only native vegetation may
be planted in-ground between Building 2 and the coastal sage scrub restoration area, as shown
in Exhibit 28. Non-native, non-invasive plants may be placed in above-ground pots between the
building and the restoration site. The condition allows the use of a permanent, in ground
irrigation system with computer controlled satellite device with moisture sensors at the Upper
Park site, the ornamental borders and the developed housing site. Temporary irrigation will be
used in the CSS restoration area, but the system will remain in-ground after plant
establishment. The applicants contend this is necessary to prevent vandalism of the irrigation
system and to ensure continued success of the CSS restoration efforts. No irrigation will be
permitted within the 50-foot coastal bluff scrub restoration area.

As conditioned for appropriate landscaping and irrigation requirements, the Commission finds
the project consistent with the resource protection policies of Section 30240 of the Coastal Act.

F.  WATER QUALITY

Section 30230 of the Coastal Act states, in pertinent part:
Marine resources shall be maintained, enhanced, and where feasible, restored.
Section 30231 of the Coastal Act states:

The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine organisms
and for the protection of human health shall be maintained and, where feasible, restored
through, among other means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface water flow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and minimizing
alteration of natural streams.

Section 30232 of the Coastal Act states, in pertinent part:

Protection against the spillage of crude oil, gas, petroleum products, or hazardous
substances shall be provided in relation to any development or transportation of such
materials.

Newport Harbor is included on the Federal Clean Water Act 303(d) list of "impaired” water

bodies based on contamination by metals, pesticides and priority organics. The designation as
“‘impaired” means the quality of the water body cannot support the beneficial uses for which the
water body has been designated — in this case secondary contact recreation and aquatic uses.
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The listing is made by the California Regional Water Quality Control Board, Santa Ana Region
(RWQCB), and the State Water Resources Control Board (SWRCB), and confirmed by the
U.S. Environmental Protection Agency. Further, the RWQCB has targeted the Newport Bay
watershed for increased scrutiny as a higher priority watershed under its Watershed
Management Initiative. Eventually, the RWQCB will develop a total maximum daily load
(TMDL) for this water body, defining the amount of each pollutant it can assimilate per day
without exceeding its water quality objectives and assigning allowable contributions to each
source of such pollutants. However, until that TMDL is developed, there is no specific guidance
from the RWQCB on how much this site may contribute. Consequently, projects which drain to
Newport Harbor, should be designed to minimize or eliminate discharge of metals, pesticides
and priority organics.

The applicant originally submitted a comprehensive Water Quality Management Plan (WQMP)
for the Bayview Landing site. The Best Management Practices (BMPs) contained in the WQMP
are summarized below.

BMPs
e Essentially all of the runoff from the senior housing site and the majority of the runoff
from the park will drain into grated catch basins located throughout the property. All
catch basins will eventually drain to the detention basin.
e Detention basin:
o will serve as a flood control and water quality device
o the majority of the park site and all of the senior housing site will drain to the
detention basin
o low flow runoff will percolate into sandy soil at bottom of basin
o the basin has been engineered to capture a 10 yr intensity, 24 hr duration event.
To be conservative, the basin was sized without adding any benefit of
percolation into the bottom of the basin. The basin is much larger than needed to
capture and filter the first % inch of rainfall (“first flush”)
e Catch basin filters
o all catch basin filters which intercept runoff from parking lot paved surfaces and
building roofs will contain filtration devices (Kristar Fossil Filters).
o Filtration
o surface runoff directed to landscaped areas and swales
Common Area Efficient Irrigation
Common Area Runoff-Minimizing Landscape Design
o group plants with similar water requirements in order to reduce excess irrigation
runoff and promote surface filtration
o select plants that will minimize the need for fertilizer and pesticides
o encourage the use of native and drought tolerant plants
Energy dissipators ’
Catch basin stenciling
Education and Training
Activity Restrictions
o debris disposed in appropriate receptacles; not into streets and storm drains
e Common Area Landscape Management
o water conservation; minimal pesticide and fertilizer use
Common Area Litter Control
Street Sweeping monthly
BMP Inspection/Maintenance
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The revised project incorporates additional treatment BMPs compared to the previous
submittal. As described by the Commission’s South Coast District water quality analyst, “The
most significant change is that two stormwater filtration (trademark StormFilter) systems have
also been added. One filtration system will intercept flows originating from the park site and the
other system will intercept flows from the senior housing property. The systems are passive,
siphon-actuated flow through storm filters, each consisting of an underground concrete vault
that holds rechargeable, media filled filter cartridges designed to trap free oils and greases,
metals, and fine suspended solids. (After treatment by these filtration systems, the water will
flow to the detention basin for further treatment.)” In addition, the location and size of the
detention basin, now called the “Wetlands Restoration/Detention Basin/Pond,” has changed
from the previous submittal. The capacity of the basin has been increased by approximately
0.6 acre-feet or 25,000 cubic feet of storage volume. These BMPs are considered adequate to
treat runoff resulting from the proposed development.

To ensure that the project is carried out in conformance with the BMPs proposed, the
Commission imposes Special Conditions No. 8 and No. 9. Special Condition No. 8 requires the
submittal of an Erosion Control Plan for review and approval of the Executive Director prior to
the commencement of grading. Special Condition No. 9 requires the submittal of a final Water
Quality Management Plan (WQMP) for review and approval of the Executive Director prior to
permit issuance. The Commission finds the proposed project, as conditioned, consistent with
Sections 30230, 30231 and 30232 of the Coastal Act.

G. PUBLIC ACCESS

Section 30213 of the Coastal Act states, in pertinent part:

Lower cost visitor and recreational facilities shall be protected, encouraged, and, where
feasible, provided. Developments providing public recreational opportunities are preferred.

Section 30222 of the Coastal Act states, in pertinent part:

The use of private lands suitable for visitor-serving commercial recreational facilities
designed to enhance public opportunities for coastal recreation shall have priority over
private residential, general industrial, or general commercial development, but not over
agriculture or coastal-dependent industry.

Section 30252 of the Coastal Act states, in pertinent part:

The location and amount of new development should maintain and enhance public access
to the coast by...(4) providing adequate parking facilities or providing substitute means of
serving the development with public transportation...

One of the strongest legislative mandates of the Coastal Act is the preservation of coastal
access. The proposed project includes the creation of a new public park with bike trail on the
upper portion of the site. The lower portion will be kept in private ownership and developed for
senior housing. To ensure that the improvements on the upper portion are developed in
accordance with the proposal, the Commission imposes Special Conditions 11, 12 and 13.
Special Condition 11 requires all public access and recreation improvements for park and trail
purposes to be completed and open for use prior to occupancy of the housing units. Special
Condition 12 prohibits any development (except that associated with park and trail construction)
from occurring within the upper portion of the site, as identified in Exhibit 5. Special Condition
13 requires the permittee to dedicate portions of the site to the City of Newport Beach for public
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access and habitat enhancement. Implementation of these conditions assures consistency with
Sections 30213 and 30222 of the Coastal Act.

Section 30252 of the Coastal Act requires that new development maintain and enhance public
access to the coast by providing adequate parking or alternative means of transportation.
When new development does not provide adequate on-site parking and there are inadequate
alternative means of reaching the area (such as public transportation), users of that
development are forced to occupy public parking that could be used by visitors to the coast. A
lack of public parking and public transportation will discourage visitors from coming to the
beach and other visitor-serving activities in the coastal zone. Public transportation is, indeed,
inadequate in this area. A parking deficiency will therefore have an adverse impact on public
access. Until adequate public transportation is provided, all private development must, as a
consequence, provide adequate on-site parking to minimize adverse impacts on public access.

The applicants propose two types of land uses on-site, residential and public recreation. The
residential portion of the development will be served by 146 parking spaces in uncovered
surface lots with 120 resident spaces and 26 employee/guest spaces. A reduced parking
standard was applied based on the anticipated demand of the senior affordable housing use.
Based on past operational characteristics and actual parking demand of other senior
developments, the proposed parking ratio is 1.2 spaces per unit. The developer for the senior
housing component of the project, The Related Companies, has developed other senior
affordable housing projects in the region and has utilized similar reductions in each. To ensure
that the parking provided is sufficient to serve the proposed development, the Commission
imposes Special Condition 15, which requires the units to remain affordable, as currently
proposed.

The maximum number of employees on site at any time would be three during the day (one for
leasing, one for management, and one for maintenance) and one during the evening. This will
not be an assisted living facility. The remaining spaces would be used for guest/visitor parking.
Of the remaining guest parking spaces in the surface lot, two handicapped spaces are
proposed to serve the new public park. Additional public parking spaces will be provided along
Back Bay Drive. City staff has indicated that the park is not considered a “destination” park;
therefore, a low parking demand is anticipated. Although the site is primarily a passive park,
there will be benches and a bike path traversing the site. Consequently, the public may choose
to visit the site to enjoy the view or as a starting point for a bike ride. Therefore, it is important
to provide sufficient parking and to inform the public of its availability. A signage plan has not
been submitted. As such, the Commission imposes Special Condition No. 10, which requires
submittal of a Parking Management Plan. The plan must demonstrate that a minimum of 10
parking spaces are provided to serve the public passive park, including 2 handicapped spaces
on site and at least 8 spaces on Back Bay Drive.

As conditioned, the Commission finds the project consistent with Sections 30213, 30222 and
30252 of the Coastal Act.

H. CULTURAL/ARCHEOLOGICAL RESOURCES

Section 30244 of the Coastal Act states:
Where development would adversely impact archaeological or paleontological resources
as identified by the State Historic Preservation Officer, reasonable mitigation measures

shall be required.

The project site is undeveloped and due to its favorable location along the coast, may have
been the site of pre-European occupation by Native Americans. Accordingly, it is possible that
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archeological/cultural deposits may exist on the site such as skeletal remains and grave-related
artifacts, traditional cultural sites, religious or spiritual sites, or artifacts.

According to the Mitigated Negative Declaration, previous surveys identified two potential
archaeological sites on or adjacent to the proposed project: CA-ORA-1098 and CA-ORA-66
(Exhibit 29). The cultural resources investigation found only shell scatter at both of these sites,
and no artifacts were seen. The CIOSA EIR states that a high potential for the future discovery
of significant fossils exists and that grading operations would be expected to unearth fossils.

The proposed project would include grading within the cultural and paleontological resources
areas. Excavation for creation of the view park is proposed at the site of CA-ORA-G6.
Surcharge and construction is proposed at the site of CA-ORA-1098. In order to minimize
potential disturbance and ensure protection cultural and paleontological resources, the
Commission imposes Special Condition No. 14.

Special Condition No. 14 outlines measures necessary to assure that the proposed
development is undertaken consistent with Section 30244 of the Coastal Act. The condition
requires that written evidence be submitted which demonstrates that the State Office of Historic
Preservation has determined that no additional archeological surveys must be conducted prior
to commencement of construction. During the course of grading or other construction activities
cultural resources could be uncovered. Therefore, the condition requires that archaeological
monitors qualified by State Office of Historic Preservation (OHP) standards and a Native
American monitors appointed consistent with the standards of the Native American Heritage
Commission (NAHC) be present on the site during all project grading. If cultural deposits or
grave goods (as defined by OHP) are uncovered during construction, the condition requires
that work stop until the archaeological monitor and the Native American monitor can evaluate
the site and, if necessary, develop a treatment plan approved by OHP and the Executive
Director. Upon review of the treatment plan, the Executive Director will determine whether an
amendment is required. If human remains are found, the Commission could require that the
applicant carry out identification and require in-situ preservation, recovery or reburial (or a
combination thereof) consistent with State Law and the wishes of the Native American Most
Likely Descendent. As conditioned, the Commission finds the project consistent with Section
30244 of the Coastal Act.

I LAND USE PLAN

Section 30600(c) of the Coastal Act provides for the issuance of coastal development permits
directly by the Commission in regions where the local government having jurisdiction does not
have a certified local coastal program. Pursuant to Section 30604(a), the permit may only be
issued if the Commission finds that the proposed development will not prejudice the ability of
the local government to prepare a local coastal program which conforms with the Chapter 3
policies of the Coastal Act.

The Newport Beach Land Use Plan (LUP) was effectively certified on May 19, 1982. The
proposed development is consistent with the policies of the certified Land Use Plan and
Chapter 3 of the Coastal Act, specifically those relating to wetlands fill and landform alteration.
Therefore, the Commission finds that approval of the proposed development will not prejudice
the City's ability to prepare a Local Coastal Program (Implementation Plan) for Newport Beach
that is consistent with the Chapter 3 policies of the Coastal Act as required by Section
30604(a).
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J. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096(a) of the Commission's administrative regulations requires Commission approval
of coastal development permit applications to be supported by a finding showing the
application, as conditioned by any conditions of approval, to be consistent with any applicable
requirements of the California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of
CEQA prohibits a proposed development from being approved if there are feasible alternatives
or feasible mitigation measures available which would substantially lessen any significant
adverse effect which the activity may have on the environment.

The proposed project has been conditioned in order to be found consistent with the wetland and
landform alteration policies of the Coastal Act. Mitigation measures, in the form of special
conditions, have been imposed to avoid or significantly lessen potential impacts to coastal
resources. As conditioned, there are no feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect that the activity may
have on the environment. Therefore, the Commission finds that the proposed project can be
found consistent with the requirements of the Coastal Act to conform to CEQA.
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Wetlands Action Network

protecting & restoring wetlands a&mg the Pacific Migratory ’Patﬂways

March 10, 2003

Ms. Anne Blemker

California Coastal Commission sent via facsimile on 3.10.03: 562-590-5084
200 Oceangate, Suite 1000 and send via US mail also

Long Beach, California 90802

re: Bavview Landing, Newport Beach; applicant: City of Newport Beach

Dear Ms. Blemker:

Wetlands Action Network has become aware of a proposed project - Bayview Landing in Newport Beach -
wherein our interests in protecting and restoring wetlands intersect.

‘We have read and conducted a preliminary review of materials relied upon by the City of Newport Beach in
their approval of this project, and we are concerned about a number of issues that we think are not adequately
addressed in order to comply with the California Coastal Act and other applicable regulations that the
Commission regularly takes into account when considering applications. Wetlands Action Network has also
visited the site, and our findings add to the concerns we have:

The Biological Resources Report dated October 29, 2001, is lacking in the following:

A. Incomplete Surveys/1/3 of site not surveyed: The report neglected the S-acre site referred to as
“Lower Bayview Landing,” wherein development of a senior housing project is proposed. The upper
portion of Bayview Landing was surveyed and reported on, however, it appears that the chﬂ' area was
not surveyed or reported on.

On 1 site visit to this area, the S-acre site included witnessing of evidence of wetlands as defined by the
California Coastal Act in severul lucativns.  There were at leust iree wetlund sites that ncluded either a
predominance of wetland vegetation, wetland soils and/or ponded water more than a week after rains.
Aquatic snails and other wetland animals were also observed in these wetlands.

Before this project can come before the Coastal Commission, a delineation of the exact areas of wetlands
is needed. and a site visit by Dr. John Dixon would be welcome ta confirm the presence of wetlands.

P.0. Box 1145 * Malibu, CR 90265 * (818) 222-7456 * fax: (818) 222-7897
4 El1 VY isw
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Ms. Anne Blemker
California Coastal Commission
March 10, 2003

page 2

In addition to wetland characteristics present on the 3-acre Lower Bayview Landing site.i, tl;c:; ?;cthn:
wildlife surveys or details for this site. On Friday, March 7, 2003, a Great Blue Heron lan

wetlands and stayed to forage.

B. Incomplete Surveys/many species missing from report: The 11.1-acre site ~ of ;he :Ip&erﬁmc
Bayview Landing -- includes many species not identified by the report. 'Pcrhaps this is u; o the .

of year. For instance, Southern tarplant (Hemizonia parryi ssp. awalzs)., Srefeqed to in the rcptl)d as
Southern spikeweed), was surveyed in June and July, while botarftsts familiar wm'_x the plant woul
suggest this i3 too early. August and September might havc. pmv1'dcd more potential “f find tht_: p an:nd
Also, this plant was surveyed after the area was mowed, which might also account for it not being found,
as the tops of it could have been mowed off, making it casy to miss.

In addition, there are numerous herbs and forbs (native wildflower plants), present on the 11.1 acre site,
including Lupine, Fiddleneck, Wild Cucumber and Blue-eyed Grass. Also present arc Goldenbusb,
Dudleya, Dune Buckwheat and Bladderpod. None of these native plants were mentioned in the {cport.
It is possible that many of these plants were missed because of the timing of the surveys, which is why
Wetlands Action Network advocates surveys to be conducted during each season prior to any
application being considered by the California Coastal Commission.

C. Omission of mention of Vernal Pools: Evidence of vernal pools is present on the Upper
Bayview Landing site, and it i3 curious as to why no mention of these ecosystems is in the report.
Vemal pools are one of the most rare and imperiled wetland types in California, and it is possible that
the time of year of surveying for the report is what led to the omission of mention of these
communities. Cryptogamic algal crusts, an indication of vernal pools, were evident in several of the
sites, and aquatic snails were also present in one of the drying vernal pool sites. A complete survey of
these sites by a vernal pool expert is necessary in order to insure their protection. In no way should
major grading or grubbing occur where these sensitive ecosystems remain.

11. Other Coastal Act concerns:

A. Alteration of coastal bluff: We object to the proposed alteration of coastal bluff in this area solely
to provide alleged views from passing motorists. This marine cliff scrub community is important to
maintain, as is the integrity of the natural coastal bluff.

B. Alterations of coastal prairie, maritime cliff scrub, coastal sage scrub and saltbush scrub
communities: We advocate that the Coastal Commission require the maintenance and restoration of
these rare important communities, not the dismissal and destruction of them, with replacement of turf
grass, which is now planned by the City of Newport Beach,

Ex. T
2/3



Ms. Anne Blemker

California Coastal Commission
March 10, 2003

page 3

The failures of the Biological Resources Report alone are sufficient reason for the Coastal Commission to inquire
further into this project ptior to preparing a staff report.

Robert Roy van de Hoek, a wetland scientist and Director of Research & Restoration for Wetlands Action
Network, is conducting a preliminary survey and report for the entire 16.1-acre site that we anticipate will be
submitted to the Commuission staff later this week. We trust you will include his findings in any staff report
you might prepare for this project.

With best regards,
Marcia Hanscom Robert Roy van de Hoek
Executive Director Director of Research & Restoration

Ficld Biologist & Wetand Scientist

Ex. 9



JAN D. VANDERSLOOT, M.D.
2221 E16 Street

Newport Beach, CA 92663
Phone (949) 548-6326 Email JonV3/{@aol.com Fax (714) 848-6643

March 10, 2003

Anne Blemker
California Coastal Commission
200 Oceangate, Suite 1000 o
Long Beach, CA 90802 '{E CE IVE D
. South Coast Region

. . . MAR 1 3 2003
Re: Bayview Landing Project in Newport Beach

Senior Affordable Housing and View Park CALIFORNIA

LOASTAL
Dear Ms. Blemker, L2ASTAL COMMISSION

Below are my concerns relative to Coastal Act issues regarding the Bayview Landing
Senior Affordable Housing and View Park, consisting of some 16 acres of land at the
corner of Coast Highway and Jamboree in Newport Beach.. The two developments are
proposed to be considered together and were passed by the Newport Beach City Council
on February 25, 2003. I believe the park should be considered a development under
Section 30106 of the Coastal act because of the amount of grading to take place in the
view park. The entire view park from the steep coastal bluff face eastward will be graded
or stripped of its natural vegetation. The steep coastal bluff face itself will have up to 7
feet of its top cut off. As I mentioned in my phone call last week, my concerns are:

1. Wetlands

There appear to be several areas in the lowland portion of the property that should be
classified wetlands that should fall under Section 30233 of the Coastal Act. There are at
least 3 areas of the Lower Bayview Landing that have wetland vegetation and ponding
water. [ am enclosing an attached photographic description of these areas. Total acreage
is estimated to be about a third of an acre. There is no mention in the Mitigated Negative
Declaration (Neg Dec) of these wetland areas. The Neg Dec states that no wetlands
whatsoever exist on the site. However, one of these areas is being proposed as a water
runoff detention basin and the staff report for the City Council states that the reason for
the elevation of grade for the housing project to 5 feet is because of the shallow water
table below the site (see Supplemental Report, Agenda Item No. 18, February 25, 2003).
These wetland areas need further characterization for size, extent, and significance. They
should be protected with adequate buffers. Existing wetlands should not be used as runoff
detention basins. Separate portions of the site could be used for the proposed detention
basin. '

2. Coastal Sage Scrub (CSS)
The CIOSA Agreement EIR in 1992 found 4 acres of CSS with a male gnatcatcher
observed in the CSS that is proposed to be graded off for the housing project (see

COASTAL COMMISSIO;
S5-03-09/
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JAN D. VANDERSLOOT, M.D.
2221 E16 Street
Newport Beach, CA 92663
Phone (949) 548-6326 Email JonV3:{zaol.com Fax (714) 848-6643

attached CIOSA EIR Nelson reference). However, the 2001 Biology Report by Keane
described only a fraction of this amount, said to be % acre in the staff reports, but this
figure is not in the report itself (see attached Keane reference). It is not clear why the CSS
is being underreported, as recent site visits show much emerging CSS vegetation such as
California sage brush. Moreover, it is not clear that Keane examined the steep bluff face
for CSS, as there is CSS in the top of the bluff that is proposed to be cut down, including
California Box Thorn and Dudleya species that are not contained in her report. Attached
is a photographic depiction of the CSS on the site, as well as actual photographs. This
CSS should be considered an ESHA under Section 30240, because of its habitat for the
threatened gnatcatcher. No less than 4 acres of CSS should be replaced (not 1 acre as
proposed by the City)

3. Coastal Bluff Landform Alteration

The City proposes to cut down up to 7 feet of the top of the steep face of the Coastal
Bluff in order to provide views of the bay for motorists on Coast Highway. However, this
Coastal Bluff should be protected under Sections 30253, 30240, and 30251. The bluff
face contains Coastal Bluff Scrub vegetation, a variety of CSS, and habitat. The views of
the bay for the motorists lasts approximately 9 seconds. The views for the park site visitor
will be unchanged, albeit closer to the motor homes at the Newport Dunes resort below
the site. The motorist should be looking at the road, not to the left or right to glimpse a
view. A previous cut of the bluff face was done a few years ago when Coast Highway
was improved. This cut was done without permits from the Coastal Commission. It
should be investigated. Examination of the top of this bluff cut shows increased erosion
below the cut. Removal of more bluff face would similarly increase erosion of the bluff
face. The previous unpermitted bluff cut should be mitigated. Attached is a photographic
rendition of the bluff top and the previous cut bluff top and bluff face.

4. Archeology

Two archeology sites exist on the site, Ca-Ora-66 and Ca-Ora-1098. A research design
should be submitted to the Coastal Commission.

5. Bluff Top Mesa and Meadow

The Neg Dec inaccurately portrays the mesa as a ruderal field. However, recent
examination shows many native wildflowers and evidence of water ponding and creating
seasonal ponds and/or vernal pools. See photographs attached and enclosed. This
meadow and its wetlands should be further examined under section 30240 and 30233 of
the Coastal Act. The City 1s proposing to grade off the entire meadow area and bluff east
of the steep face of the bluff to accommodate the housing and park. Although the City
staff and Newport Beach Planning Commission agreed to a complete natural revegetation
of the park, the City Council in its decision of February 25 referred the final design of the
park back to the Newport Beach Parks Commission. The Commission members who
spoke at the February 25 City Council hearing asked the Council to remove the no-
irrigation portions of the park plan, ostensibly to support ornamental vegetation and turf

2 Z
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JAN D. VANDERSLOOT, M.D.
2221 E16 Street

Newport Beach, CA 92663
Phone (949) 548-6326 - Email JonV3@aol.com Fax (714) 848-6643

grass, rather than native restoration/revegetation. Therefore, the design of the park is not
finalized. I recommend the Coastal Commission require complete natural revegetation
and avoiding or recreating vernal pools on the mesa. Also, topsoil from the site should
remain on the site after any grading, rather than be exported from the site. The topsoil
will contain many seeds and other substrate for revegetation/restoration after grading.

6. Parking for the Park

The City Council action provided zero parking for the park. This inhibits public access to
the park (Section 30210, 30212, 30212.5, 30252). The only access is walking and
bicycle. This prevents the public like myself, who live miles away, from accessing the
park. Parking should be required, either shared parking with the housing component, or
opening up Back Bay Drive to curbside parking adjacent to the site.

Thank you for your consideration. I have consistently supported the plan for senior
affordable housing on Lower Bayview Landing, and the view park on Upper Bayview
Landing. However, the specifics of adherence to Coastal Act policies need further
consideration and modification to the project as I have enumerated above. Attached and
enclosed are photographic evidence of the site taken within the past 2 weeks and other
source material, including the 1992 biology report by Nelson in the CIOSA EIR..

Sincerely,
Jan D. Vandersloot, MD
Attached:

1.Photographic Rendering of Wetland Areas, Habitat Values, Coastal Sage Scrub,
Coastal Bluff Natural and Cut Faces, Natural Coastal Bluff Vegetation, Meadow
Wildflowers

2. Photographs

3. Vegetation Maps from 1992 and 2001. Note decrease in CSS estimates

4. Page 2, Supplemental Staff Report, 2-25-03

(U8 )
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WETLAND AREAS AT LOWER BAYVIEW LANDING

Wetland Area 3 Wetland Area 3

Lower Bayview Landing has three areas showing wetland characteristics. Area 1 is at the corner
of Back Bay Drive and the driveway into the Dunes Recreational Area. Wetland area is
approximately 9,000 square feet. Wetland Area 2 is towards the middle of north end of the site
near a sewer manhole and is approximately 2,000 square feet. Note the mulefat vegatation. Area
3 is towards the southeast side of the site and is approximately 3,600 square feet. Wetland
indicator vegetation is seen around the edges and dispersed throughout nearly the entire site. The
estimated size of the wetland areas is 14,600 square feet or about one third of an acre.

EX. 10
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BAYVIEW LANDING HABITAT VALUES

TR A S E R 5

<!

Great Blue Heron, Wetland Area 2 , Aquatic Snail Below Quarter

Bayview Landing Habitat Values are expressed by use of the site by many species of
birds, including the Great Blue Heron, Meadowlarks, Mallard Ducks, and also
observations of the California Gnatcatcher exhibiting breeding behavior in the past.
Invertebrates including an aquatic snail have also been observed.

Ex |0
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BAYVIEW LANDING COASTAL SAGE SCRUB

Coastal Sage at Top of Bluff ~ Coastal Sage Scrub Total 4 Acres

Coastal Sage Scrub totaled 4 acres in 1992. What happened between 1992 and 2001?
Emerging Coastal Sage Scrub is occurring throughout the site.
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. BAYVIEW LANDING COASTAL BLUFF NATURAL AND CUT FACES

P o2 T N ‘ B ’iy .l:-:‘..‘S'x o '-';1:'- e .y\"" ‘7."' v \'.ﬂ:-' o
Natural Coastal Bluff Proposed to be cut 7 Feet ~ Foreground is cut bluff without permi

4

t

!

Cut Bluff Face Cut Bluff Face Erosion and Invasion

The top of the Natural Coastal Bluff is proposed to be cut down by up to 7 feet to give
motorists a 9 second view while driving. The previously cut bluff face, done without
permits, affords this view. The view is also available to the public from the park. The cut
bluff face shows evidence of erosion, loss of vegetation, and invasion by non-native
grasses.

EX |0
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NATURAL COASTAL BLUFF FACE VEGETATION

Box Thom, Dudleya Dudleya

The top 7 feet of the natural coastal bluff face are populated with native Coastal Bluff
Scrub, a variety of Coastal Sage Scrub. Examples include Coastal Sagebrush, Box Thorn,
Giant Wild Rye and Dudleya species. These species are not mentioned in the Keane
Biological Consulting report for the site. Some Dudleya species are endangered species.
It is not presently known whether or not endangered species exist on this site.

EX. 1O
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. BAYVIEW LANDING MEADOW WILDFLOWERS
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JOTE: Development area denotes the portion of
the site ideniified for development of
commarcisl uses in the proposad PC
Text. Grading relaled to development of
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Supplemental Report for the Bayview Senior Affordable Housing &
Upper Bayview Landing View Park

February 25, 2003

Page 2

reasons for this is that a two person household likely would have an income higher than
the limit for a one bedroom unit.

Traffic congestion — The opinion that the project would contribute to traffic congestion in
the area was expressed by the public. The traffic analysis prepared for the project
concludes that impacts from the project are not anticipated.

e-alteration-— The need to increase the grade was discussed. The geotechnical
engineer for the project testified that the soif conditions; shallow water table an
drainage engineering necessitates the increase in the gradeﬁe Commission then
sidered the impac IS upon the measurement of building height and concluded
that measuring the grade from natural grade was unworkable.

Building height — The findings to establish 32.5 foot height limits, measured to the
midpoint of roof of the building, were debated. The Commission concluded that the
design of the project, with three buildings, increased open space and provided views
through the project site from Jamboree Road. This design is believed to be superior to a
lower building with a larger footprint, which would decrease open space and preclude
views through the site.

Public views — The only area where public views are altered in a remarkable way is the
views from Jamboree Road. The Commission concluded that the alteration of these
views was acceptable given the City’s objective to provide affordable housing at the
site. Limited views through the site are possibie between the buildings.

Private views — The City has no policy on the preservation of private views; however,
the City prepared view simulations from Villa Point. These simulations showed that
water views from Villa Point will be maintained, although slightly reduced. First floor
units will be more affected than second floor units.

Coastal sage scrub — A question of the difference in the amount of coastal sage scrub
habitat identified in the CIOSA EIR biological assessment and the assessment prepared
for the project was discussed. The difference is attributable to differing methodologies
between the biologists. A more complete explanation prepared by the City's
environmental consultant is included as Attachment B. Approximately % acre will be
graded and the adjacent park site will provide a mitigation site where a minimum of 1.0
acre will be planted. The Commission concluded that adequate mitigation in accordance
with the CIOSA program EIR is provided for within the Mitigated Negative Declaration
. prepared for the project.

Ex. 10 -
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ROBERT A. HAMILTON

April 4, 2003 RECE‘VED

South Coast Region

221 Fast 16451 APR 72005
2221 East 16% Street
Newport Beach, CA 92663 A
CALFORNIA
~OASTAL COMM‘SSfOT\«

SUBJECT: BIOLOGICAL. REVIEW OF BAYVIEW LANDING SITE
Dear Jan,

It is my understanding that the City of Newport Beach has certified a mitigated Negative Declaration
for a proposed senior housing project at the Bayview Landing site, located between Upper Newport Bay
and the corner of Jamboree Road and Pacific Coast Highway. | further understand that the project now
awaits a decision from the Coastal Commission. At your request, I visited the Bayview Landing site on
14 March 2003. I met botanist David Bramlet there, and walked over the site with him. Later thatmomning,
I met with you and some others and reviewed selected portions of the site, and you described to me the
proposed actions and explained the issues thatyou feel may warrant further considerationin the planning
of the project. During the course of my review, [ briefly reviewed plant community mapping of the site
completed by S. Gregory Nelson, from his report dated 12 May 1992 and more recent mapping completed
by Kathy Keane, from her report dated 29 October 2001. The purpose of my visit was to offer my opinion
on the biological resources of the site, review previous reports, and comment on whether any additional
biological issues may warrant attention from the Coastal Comumission. Although I did notreceive acopy
of Ms. Keane’s report, [ did speak with her on the evening of 13 March 2003 as part of my effort to obtain
background on issues that may warrant further attention in the planning of this project.

Ireturned to the lower part of the site, near Back Bay Drive, on 25 March 2003, to briefly re-examine the
wetter parts of the site.

COASTAL. BLUFF SCRUB AND NATIVE GRASSES

One issue that appears not to have been addressed to date is the proposal to cut down the top of the
western bluff, above the Dunes resort area. This bluff supports native coastal bluff scrub habitat mixed
with patches of native perenndal bunch grasses as well as exotic annual grasses. The scrub is dominated
by such species as California Sagebrush (Artemisia califormica), California Buckwheat (Enogonum
fasaculatum), California Encelia (Encelia californica), and Bladderpod (Isomeris arborea), with some California
Box Thorn (Lycium californicum), Alkali Heath (Frankenia salina), and Wooly Sea-Blight (Suaeda taxifolia).
The bluff also supports stands of a native grass known as Small-flowered Melic (Melica imperfecta) as well
as considerable numbers of Lance-leaved Dudleya (Dudleya lanceolata). Ms. Keane's report identified this
bluff as supporting “Saltbush Scrub” (a different plant community that does occur on a manufactured
slope west of the bluff, along Pacific Coast Highway), butshe indicated that she did notclosely examine
this part of the site because it was not part of the development area she was asked to review.

I did not observe any federally threatened Coastal California Gratcatchers (Polioptila californica californica)
during the field visit, and note that Ms. Keane's relatively recent focused surveys for this species had
negative results. Mr. Nelson, however, did report a male California Gnatcatcher on the site on12, 13, and
14 March 1992. As a federally permitted biologist who works 2xtensively with the gnateatcher, it is my
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opinion the coastal bluff scrub, coastal sage scrub, and saltbush scrub on the Bayview Landing site could
potentially support a pair of Califorria Gnatcatchers during some years.

Itis my opinion that the native grasses and coastal bluff scrub on the bluff, as well as coastal sage scrub
vegetation elsewhere on the projectsite, are sensitive biological resources. I believe thaton-site relocation
and/ or restoration of plants that comprise these native comm unities would be an appropriate measure
to help offset the project’s adverse effects on those resources.

POTENTAL WETLANDS

On 14 March, I examined two portions of the lower part of the site —near Back Bay Drive—to assess
whether any parts of the site mightbe classified as “wetlands.” I revisited these areas briefly on 25 March
(no precipitation fell in the local area during the time between these two visits).

The first area is a small pond that measures approximately 45' x 20' (+900 square feet). This pond held
standing water during both my visits to the site, and supported a mix of species thatincluded Bur-Clover
(Medicago polymorpha), Common Ripgut Grass (Bromus diandrus), Curly Dock (Rumex crispus), Toad Rush
(Juncus bufonius), Salt Marsh Sand Spurry (Spergula manna), Mulefat (Baccharis salicifolia), Salt Heliotrope
(Heliotropium curassavicum ssp, oculatum), and Cocklebur (Xantinum strumarium var. canadense). Most, but
not all, of these species are adapted to wetland conditions.

The second area is located in the northerrunost corner of the site, at the corner of Back Bay Drive and the
entrance to the Dunes. This area includes a moist swale measuring approximately 120' x 30" (£3600 square
feet). This area supports four Black Willows (Salix gooddingit) up to approximately 12 feet tall, and a stand
of Italian Ryegrass (Lolium multiflorum). This area was muddy on 14 March, and by 25 March a car had
driven through the area, leaving standing water in the tire tracks.

I am not a certified wetlands delineator, and the purpose >f my visit was not to make a wetland
determination, but these observations suggested to me that a proper wetland delineation should be
conducted in order to determine whether either of these areas may meet the Coastal Commission’s
wetlands criteria.

NATIVE PLANT RESTORATION

With regard to planned restoration of native scrub on the site, it is my opinion that any such restoration
should be accomplished in topographically appropriate portions of the site using primarily plant species
found on the project site. The planting palette could reasonably include some other species found
elsewhere around Upper Newport Bay, but [ recommend against the use of plants that are not native
to Upper Newport Bay in habitat restoration areas.

CONCLUSION

I appreciate the opportunity to provide this review of biological issues of potential concern to the
California Coastal Commission and other relevant decision-makers. Please call me at 562-439-1480if you
have questions or comments, or send e-mail to robb.hamilton@gte net.

Sincerely,

bt AL

Robert A. Hamilton

Consulting Biologist E)( . / /
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RE Lower Bayview Landing Project, Newport Beach
Dear Commissioners,

The City of Newport Beach has submitted this project to build affordable
senior housing at Lower Bayview Landing for your approval.

It is my perception that there is an incomplete understanding of the environmental
impact associated with this project. I bring to your attention some shortcomings.

The intended construction will line a part of the margin of the Newport Upper
Bay estuary. As you know, some of this estuary is preserved as an Ecologic
Reserve under state and county jurisdiction and is the finest and most complete
representation of an estuarine wetland in Southern California.

The housing will be built on bluffs and adjoining flats that form the
southeastern comer of the estuary. These features represent a former estuarine
margin, comprising wavecut cliffs and tidal wetland modified in part by a stream
tributary and by human development. The existing developments are the entrance
drive to the Newport Dunes resort and the Hyatt Hotel.

The Lower Bayview Landing site may be the last unprotected open space on
the Upper Bay estuarine margin. It properly belongs to the estuarine system, not
to a housing project. I urge that construction be excluded from the site, that the
site be added to the Upper Bay Ecologic Reserve, and that the City finds ways to
return the site to its original condition as a wetland margin and natural coastal
habitat.

Yours Sincerely 4

]/ﬁobért g_ g’ L—‘/

COASTAL COMMISSION
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BAYVIEW LANDING in NEWPORT BEACH:

Wetlands Delineation and Field Biological Evaluation for a 17 Acre Natural Area
by
Robert ‘Roy’ van de Hoek
April 6, 2003

Introduction, Methods, and Results

On the mornings of 7 March 2003 and 14 March 2003, and the early evenings of 18 March 2003 and 30
March 2003, I conducted field biological investigations of the Bayview Landing site in Newport Beach, at the
intersection of Back Bay Drive and Jamboree Road. Itis my understanding that the City of Newport Beach has
approved a senior affordable housing project on this nearly 17-acre site, and that this project will shortly come
before the California Coastal Commission.

My investigations reveal that this site contains invaluable natural resources and vegetation types, including
Wetlands, coastal sage scrub, southern coastal biuff scrub, and coastal prairie (valley grassland). Some of the
invaluable natural resources found there include two rare native plants, the presence of wetlands that had previously
not been delineated. The habitat is appropriate for the presence of rare native butterflies that have not yet been
inventoried, and for the presence of endangered or threatened bird species, such as the California Gnatcatcher.
Even if the California Gnatcatcher is determined not to nest there this year, its presence has been documented in
past years and it is likely to be recorded there in future years. It is not uncommon for a biologist to not be able to
record or even miss the presence of California Gnatcatcher nesting in certain years because this bird is very
secretive in its habits. In addition, California Gnatcatcher utilize this natural area as young dispersing birds after
they have been fledged by their parents, who then force the birds off their natal area. Due to the fact that a
undisputed nesting area of California Gnatcatcher is located in the coastal bluff above Upper Newport Bay only
about 100 yards away from this nearly 17-acre natural site, it is prudent from a scientific viewpoint that this 17
acres forms a contiguous extension of the Gnatcatcher habitat because these birds are strong flying birds that can
cross over from the natal (birthing) patch to the 17 acre natural area in no more than 3-5 seconds of flight time.

I visited the 17 acre site (considered 16.1 acres and 15 acres by other assessments) to assess and calculate
the amount of wetlands and the ecological nature of this intact natural area. I observed and tabulated the native

flora and native fauna as part of the biological evaluation. I divided the area in my surveys into two regions as
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follows: a fairly level area of 5+ acres that contains a wetland ecosystem and the Upper Bayview Landing area, an

upland area of 11+ acres of both gentle slopes, steep slopes forming cliffs, a small “arroyo seco,” and fairly level
areas with coastal prairie and vernal pool aspects. The spatial heterogeneity of the 17 acre natural area is quite
unique both as a natural landscape and its potential to assist in recovery and restoration of native flora and fauna.

The educational opportunities for the public, namely school children and adults to do recreation of a passive
type, are astounding here. Such activities as watching butterflies, photographing wildflowers, viewing birds with
binoculars, and taking a saunter with the intent of doing something artistic such as painting, writing poetry or prose
narrative, photography, and scientific natural history studies are enormous assets of preserving this landscape as a
natural area.

As background to evaluating the amount of acreage on the property my calculations came closer to 17
acres, rather than 16.1 acres. I normalized the data to also include adjustments for acreage determination of steep
slopes and cliff surfaces, but also for including areas right up to the pavement-curb edge. I estimated the acreage
of wetland following standard field-geographic calculations. In that sense, it is important to convert measurements
in the fieldwork to a ground trut_hing estimate according to arithmetical analysis. The definition of one acre of land
is 43,560 square feet or 4,840 square yards. Therefore, an area with a measurement of 70 yards by 70 yards is
4,900 square yards and approximates a little more than 1 acre. It follows therefore, that an area with a dimension of
35 yards by 35 yards is approximately 0.25 acre. Using my preliminary field measurements therefore at this time,
I estimate the tota] acreage of wetland at the five acre lowland as approximately 0.75 acres. However,
approxixﬁately 0.5 acres qualifies as transition wetland, where clay flats occur with very little vegetation but the
vegetation that is present is predominantly marked with wetland indicator plants but no standing water was present
at the time of the visit. However, there must be some standing water periodically because there are wetland plant
indicators present, and as well, there are mud cracks are present. In summary therefore, I estimate that there are
0.75 acres of wetland according to US Army Corps of Engineer standards. However, I estimate there to be 1.3
acres of wetland, since we are in the coastal zone, utilizing both Fish and Game standards and Coastal Commission
guidelines, as well as United States Fish & Wildlife Service standards for wetlands delineations.

Uplands at Bayview Park can be divided into four community types, none of which is ruderal in nature but
all three have some weeds present that can give the false impression of ruderal vegetation. Ruderal simply means
disturbed by a roadside, railroad, trail or some other man-made transportation system. Only one road went through
the uplands portion of the property historically, and this road has aot been used as such for several decades, and

therefore the area would not be properly classified as “ruderal.” Please note that on the extremely flat and level

EX. 13
3 /2|




3
areas above the bluffs that accumulate water from the winter season rains, unique wetlands called “vernal pools”

are present. These vernal pool wetlands are surrounded by upland vegetation of the coastal sage scrub and coastal
prairie. Because these vernal pools are found in elevated upland areas, they are sometimes mistakenly lumped into
annual grassland or ruderal vegetation.

LOWER BAYVIEW LANDING: THREE WETLANDS

I found three areas of definitive wetland in the 5-acre lower portion of Bayview Landing. For purposes of
this report, they are named Wetland 1, Wetland 2, and Wetland 3. Wetland 1 lies at the corner of Back Bay Drive
and the driveway into the Newport Dunes resort area, at the northwest corner of the Lower Bayview Landing site.
It is only a short distance to the shore of Newport Bay. Wetland 2 lies in the north central portion of the Lower
Bayview Landing Site, and Wetland 3 is located in the southeastern portion of the Lower Bayview Landing site.
The three wetlands are separated by slightly higher ground of 1-2 feet, but the distance between the three wetlands
is not great. - In an ecological consideration, the three wetlands are linked together, as on 7 March 2003, I observed
a Great Blue Heron land at Wetland 1, then walk through Wetland 2, and finally it moved over to Wetland 3, in
séarch of invertebrates and vertebrates (food.) Each of the three Wetlands was found to have slightly differeht
dimensions, but the total acreage taken together is 1.3 acres. Each of the three wetlands is dominated by wetland
vegetation indicators as to species richness and cover. Please see Table 1 below and narrative text, under three
headings (Hydrology, Vegetation, Size and Dominance, for further explanation.)

In additibn, I found approximately 0.5 acres of the 11.1 acre portion of the property to fit the ecological
hydrologic characteristics to be vernal pool wetlands. These vernal pools seem to have lost the plant indicators due
to disturbance by humans over the years. Algal crusts and impermeable clay-pan hard surface give further
credence to a former vernal pool vegetation that was found here. Restoration and recovery of a portibn of the top
of the Bayview Landing as vernal pool wetland would be desirable. Guidelines followed near Goleta and
University of California Santa Barbara (UCSB) by Wayne Ferren, botanist at UCSB, could be utilized to enhance
the vernal pool habitat found here. Note that the vernal pool habitat atop Bayview Landing was likely impacted by
a reported former gas station found there.

Hydroiogy: Abundant hydrologic and hydrogeomorphic evidence exists, that I determined all three areas in the
lower Bayview Landing to be wetlands on this feature alone. The evidence includes ponding, which is clearly

present as indicated by two important parameters. First, there are numerous mud cracks formed by repeated and
éyclic-periodicity as the water evaporates from the surface and by drift-lines where small plant debris fragments

floated to the shoreline of the pond. The ponding evidence of drift lines and mud cracks are indications of a ;
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wetland. In addition, the soil is poorly drained, and a close inspection indicates a clay-silt texture to the soil. Also,

the general surface of the terrain is level with a distinct depression and swale, where rain water falls and runs down
to accumnulate and form the pond. Please note that the ponding has extended beyond the required minimum time
required under wetland delineation guidelines. In this case, portions of Wetland 1 have been ponded continuously
from last week of February 2003 through 30 March 2003, or in other words for at least 30 days. There is excellent
supporting zoological evidence for presence of extended times of ponded water because 11 freshwater aquatic
snails were found in the wet mud, belonging to the genus of snail known as Physa sp. Several photographs
document that there is a large pool of water present, covering an area (o such an extent that two individual aquatic
waterfowl were found swimming on the surface of the water. I inspected closely a photograph taken by Jan
Vandersloot that clearly shows a male Mallard sWhnnﬁng closelyA together with a female Mallard, which indicates
courting of the female Mallard. On a subsequént visit to the pond, which still existed, there were no Mallards
present. It may indicate that the female is now incubating on a nest adjacent to Wetland 1 in the wet meadow grass
and shrub edge. The male Mallard departs to find other females and leaves her to nest alone in seclusion. Also, I
observed a Great Blue Heron fgeding in the shallow water. Footprints of a large Heron, perhaps a Great Egret,
were also noted which indicates that a large ardeid (heron and egret family) has visited here on repeated occasions,
and it is clear that it walked here when the pond and wetland were even larger and wetter, because the footprints are
imbedded in the soil. On the early evening of 18 March 2003, I heard frogs performing courtship-territory calls of
the species called Pseudacris regilla (old synonym is Hyla regilla), commonly known as the Pacific Tree Frog.
Ripples in the water were observed as the frog dove under water when approached. The ponding lasted long
enough that eggs, tadpoles, and then the adult frogs could emerge from the pond. The frogs then begin the small
local migration and climb up shrubs and trees with their suction-cups on their feet, finally reaching a hiding place
under the bark of the existing shrubs and trees found nearby where they will again hibernate and wait until the next
year’s rain fills the ponds.
Vegetation: The vegetation is distinctive enough for these areas to be classified as wetlands. In addition, an area
is more assuredly a wetland when the vegetation is combined with the presence of the above hydrologic physical
factors, namely ponding evidence of drift lines and mud cracks, which exist here. The zoological evidence
presented above also corroborates the presence of a wetland.

Plants that occur in wetlands are divided into two categoriés by federal agencies and state agencies:
Obligate or Facultative. Obligate plants are not further dividedbi+facultative plants are further divided into several

sub-categories with designations ranging from “facultative-wet” which is at the high end of the classification as a
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wetland indicator, to just simply facultative. In many cases there is a symbol designated, namely a *+” for

positive or a ““-” for minus, which indicates that the plant is found more typically in a wetland, if it is designated

with a “+” symbol. When several wetland plants occur together as a “guild,” or as a suite of ecological

associates, the evidence is further strengthened to indicate a wetland. In the case of the three wetlands of the

Bayview Landing, there is jusi such a guild-suite of wetland plants A list of these wetland indicator plants that

occurred together in Wetland 1 is presented below as Table 1.

Size and Dominance: The size dimensions of Wetland 1 are 71 meters on an east-west axis and 23 meters on a

north-south axis. The total area is about 1563 square meters for Wetland 1, which is roughly 0.6 acres. Wetland 2

is very similar to Wetland 1, but with some subtle differences in plants present and in the size of the wetland.

Wetland 2 is about 21 meters on a north-south axis by 20 meters on an east-west axis. The total area is 420

square meters for Wetland 2, with an estimate of 0.3 acres. Wetland 3 is also similar to Wetland 2 and Wetland 1

but with some distinguishable nuances both in geography and native wetland plant species. Wetland 3 has a

curving dimension forming not a clear polygon, but the dimensions are about 78 meters on an east-west dimension

and 35 meters on a north-south dimension. The total area for Wetland 3 is an estimate of 1260 square meters, with

an estimate of 0.4 acres. This measurement as stated above was difficult due to the curving nature of its

geography. Parts of the area were devoid of any vegetation making it hard to estimate, but the area is believed to be

smaller than Wetland 1 from the standpoint of absence of all vegetation over some parts of its area. The total

acreage is about 1.3 acres for all three wetlands added together.

Both Wetland 2 and Wetland 3 follow the same outline as explained above for Wetland 1. The only

difference being that wetland 2 and 3 are smaller and have a few less species of wetland indicators. Please note that

in all three wetlands, there was an absolute predominance of wetland vegetation and physical parameters of the

hydrology and soil to support the scientific evidence that these are wetlands.

TABLE 1: WETLAND INDICATOR PLANTS AT LOWER BAYVIEW NATURAL AREA

01. Heliotropium curassavicum (Seaside Heliotrope)
02. Frankenia salina (Alkali Heath)

03. Arriplex watsoni (Watson Saltbush)

04. Cressa truxillensis (Alkali Plant)

05. Salix lasiolepis (Arroyo Willow)

06. Baccharis salicifolia (Seep Willow-Mulefat)
07. Rumex crispus (Curly Dock)

08. Lythrum hyssopifolia (Loosestrife, Hyssop)

09. Distichlis spicara (Salt Grass)

10. Ruppia maritima (Widgeon Grass)

11. Juncus bufonis (Toad Rush)

12. Spergularia marina (Salt Marsh Sand Spurrey)

Obligate (greater than 99%)
Facultative Wet + (near 99%)
Facultative Wet + (near 99%)
Facultative Wet (67-99%)

Facultative Wet (67-99%)

Facultative Wet (67-99%)

Facultative Wet - (near 67%)

Facultative Wet (67-99%)

Facultative Wet (67-99%)

Obligate (greater than 99%), aquatic plant

Facultative Wet + (closer to 99%)

Obligate (greater than 99%)
b/z2



UPPER BAYVIEW LANDING
Four Upland Vegetation Types or Plant Communities
Four types of vegetation was found on the upper part of the Bayview Landing of about 11 acres. The
vegetation included Southern Coastal Bluff Scrub, Coastal Sage Scrub, Saltbush vegetation, and Coastal Prairie
(Valley Grassland). There was no ruderal vegetation found. Each vegetation type found in the uplands is
described below. A small remnant of a once larger vernal pool was found on top of the bluffs but it is described in

the previous section of this report under wetlands.

1. Southern Coastal Bluff Scrub: Dominated by Dudleya lanceolata, Lycium californicum, Encelia californica,
Rhus integrifolia, Isomeris arborea, Suaeda taxifolia, Atriplex californica, Opuntia littoralis, and Marah
tﬁacrocarpus (a vine that adds a layer of structure and thus also increased biodiversity). This vegetation type is so
rare in southern California, that one of the species, Lycium californicum, that occurs on the bluffs of the property is
determined by the California Native Plant Society (CNPS) as belonging to List Four (4). Please note that the
California Department of Fish and Game and federal agencies via legal agreements and Memoranda of Agreements
regard the CNPS List as to management of sensitive native plant as natural resources to be protected. There were
“about 20 individuals of this rare native plant. It is well known that the bird known as the Loggerhead Shrike, a state
of California sensitive bird utilizes this rare native plant to impale its prey, such as beetles, grasshoppers, and
lizards. This bird was not observed, nor was impaled prey observed, but it would be premature to state that this
bird or its behavior would not be noted here later in the spring season, as this species of bird can be a late-breeder.

Additional surveys for this bird need to be conducted later in the spring.

2. Coastal Sage Scrub: Dominated by Artemisia californica, with an occasional Baccharis pilularis and
Heteromeles arburifolia. Several hundred new seedlings of the native plant, A. californica, were observed in the
range of 6 inches height to about 1 foot high. The pulse of natural recruitment on the slopes and level areas atop
the biuff, are a clear indication that natural seeding is occurring and that much of the upland will once again revert
10 a mature coastal sage scrub community. There may be an order of magnitude increase of coastal sage scrub, but
certainly a tripling or quadrupling of cover by this shrub, in the next few months to a year. This area, as it reverts
to its natural status, will only improve as a coastal sage scrub community that will ultimately become even more

crucial than it is now for the endangered California Gnatcatcher. & / g
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3. Coastal Prairie: Dominated here as indicated by the presence of more Kinds of wildflowers than grasses, too
“many to list (note that this community is often inaccurately labeled as valley grassland). Grasses
were found to not be dominant in percent cover over the entire parcel, but in some areas they were dominant. The
significant dominance, if using the ecological parameter of species abundance, indicated by the high number of
dicot wildflowers, indicates that it is a coastal prairie, under the guidelines outlined in proféssional reports by Travis
Longcore, Ph.D., and Rudi Mattoni, Ph.D. There are more than 15 native plant wildflowers that classify as
forbs(herbaceous and perennial vegetation), and only 3 grass species, hence the vegetation easily classifies as

Coastal Prairie, which is a most important and imperiled (nearly vanished) landscape in‘Southem California.

4. Brewer Saltbush Vegetation: Dominated by Atriplex lentiformis subspecies breweri and is found on the
narrow steep slope only at the very north end of the property. California Gnatcatcher is known to nest in this
vegetation type. Brewer Saltbush occurs on a bluff slope, and can be classified by slope as Coast Bluff Scrub, but

this species is generally considered to be a phase of the Coastal Sage Scrub.

In summary, I report 27 species of native plants on the 11+ acres of Bayview Landing Park, including the
bluffs, level areas above the bluffs, the arroyo-ravine, and the gentle slopes. I would not classify any areas of
Bayview Landing Park as ruderal vegetation. In no area was there only a presence of weedy vegetation. In fact,
there are many more species of native plants than ruderal plants or weeds. The report of Ms. Keane listed 17
ruderal plants or weeds, while virtually overlooking that 34 species of native plants.were present. I discovered these
34 species of native plants easily in a short amount of time. Although Ms. Keane did ncft;cgry rnany- native plants,
Dave Bramlet recorded many more, including a native bunch-grass (Melica imperfecta). My calculations show that
there are at least twice as many native plants present as there are ruderal-weedy plants in a species richness
analysis. Ms. Keane neglected to indicate that several of the ruderal plants are present only as a single individual
or a few individual plants, which could be weeded out permanently in a few hours of community volunteer efforts.

If this were done, it would make the native plants three times more abundant than the weeds, in terms of species

abundance and species richness. .
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‘TABLE 2: Floristic List of Upland Plants in the Four Vegetation Types
Css=Coastal Sage Scrub, Cp=Coastal Prairie, Schs=Southern Coastal Bluff Scrub, Bs=Brewer Saltbush.

01. Sisyrinchium bellum (Western Blue-eyed Grass), Cp;

02. Plantago erecta (Plantain), Cp; '

03. Dichelostemma pulchella (known by three names: Blue Dicks or Wild Onion or Wild Hyacinth, ), Cp;
04. Eschscholtzia californica (California Poppy), Cp;

05. Amsinckia intermedia (Fiddleneck), Cp;

06. Dudleya lanceolara (Live Forever, Stonecrop), Scbs;

07. Polypodium californicum (California Polypody), Scbs. I observed a specimen collected by Dave Bramlet;
08. Lupinus bicolor (Lupine);

09. Lupinus succulentus (Succulent Lupine);

10. Lepidium nitidum (Shining Peppergrass);

11. Lepidium lasiocarpum (Peppergrass);

12. Artemisia californica (Coastal Sagebrush);

13. Baccharis pilularlis (Coyote Bush);

. 14. Melica imperfecra (California Melic Grass), observed by Dave Bramlet in addition to myself;

15. Crassula erecta (Sand Pygmy Plant);

16. Castilleja exserta (Owl Clover);

17. Heteromeles arbutifolia (Toyon);

18. Lycium californicum (California Boxthorn);

19. Marah macrocarpus (Wild native Cucumber);

20. Encelia californica (California Bush Sunflower);

21. Eriogonum fasciculatum (California Buckwheat);

22. Eriogonum parvifolium (Bluff Buckwheat, Dune Buckwheat);

23. Leymus condensatus (Giant Wild Rye);

24. Ambrosia psilostachys (Western Plant);

25. Rhus integrifolia (Lemonade Berry/Sugar Bush);

26. Suaeda taxifolia (Sea Lite-this new common name is used by the National Park Service at Golden Gate N.P.);
27. Atriplex californica (California Saltbush) SCCS. .

Note: Some weeds were found among the native plants listed above. These weeds were in the minority in terms of
the number of species. They included Medicago polymorpha., Capsella bursa-pastoris, Salsola tragus, Erodium
cicutarium, Erodium moschatum, Senecio vulgaris, Trifolium hirtum, Atriplex rosea. The four typical non-native
grasses that are found throughout coastal California, whether inside a natural preserve, ecological preserve, state
park, or ruderal areas, were present: Bromus diandrus, Hordeum murinum, Avena sp., and Vulpia myuros. 1t is
typical to find these weeds everywhere in coastal California, even in the most pristine of natural areas that are
protected as natural preserves, ecological reserves, natural parks, wildlife refuges, and wildlife sanctuaries. In these
protected natural areas, the presence of these same weedy grasses, or for that matter other weedy (ruderal) plants, is
not a consideration for detraction of the positive features of a natural area, nor should it be used to detract from the
qualities of Bayview Landing. For example, several areas adjacent to Bayview Landing in Upper Newport Bay
Reserve have the same natural landscape appearance, flora, and fauna as at Bayview Landing. Therefore, it is
inappropriate and a Type | error in ecological logic to consider the ruderal grasses and weeds at Bayview Landing

as an indication of ruderal vegetation, since these same “ruderal plants” are in the Upper Newport Bay Ecological

» Ex. 12
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Reserve. In fact, the adjacent Ecological Reserve has several ruderal plants that are not found at Bayview Landing.
To summarize, these grasses are not indicative of ruderal vegetation because these same weedy grasses are found

throughout lowland coastal California within boundaries of designated natural preserves, reserves, and parks. On
the other hand, the list of native plants presented in Table 2 is significant because it indicates that there is a natural

area on the bluffs, slopes, and level areas of Bayview Landing.
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Conclusion '

The high biodiversity native flora and na'tive fauna found on the Bayview Landing in Upper Newport Bay
and the significant amount of spatial heterogeﬁeity when compared with other lands elsewhere in Upper Newport
Bay, indicate that this land would enhance and c.ornplement nearby lands of the Upper Newport Bay Ecological
Reserve. The Upper Newport Bay Ecological Reserve is'managed by the State of California under the jurisdiction
of the California Department of Fish and Game. In addition, the California Coastal Commission, has become a
significant partner at Upper Newport Bay, with its own coastal program, which includes new Commission staff
(Kristina Finstad) assigned specifically to Newport Bay. She heads up the Upper Newport Bay Marine Education
and Restoration Project, a pilot project for the California Coastal Commission. To quote the Coastal Commission
goals in this program is’ important to consider in regard to this project:

“The Upper Newport Bay Marine Education and Restoration Project represents a new direction for the
California Coastal Commission. Its overall goal is to develop coastal restoration and marine education
programs throughout California. Part of the project involves compiling a curriculum to teach school groups
about the importance of coastal habitat, and the impacts of human activities on that habitat. Hands-on
restoration work will be included within the lesson plans to reinforce classroom instruction with experiential
learning. Additionally, a restoration program will proceed independently of the curriculum, serving the vital
purpose of restoring the salt marsh ecology and critical species habitat of the Upper Newport Bay through the

»

work of community volunteers. ....

“By synchronizing efforts and targeting resources, the Marine Education and Restoration Project will turn what

would otherwise be piecemeal efforts into a visionary and long-term approach.”

“Restoration is a breathtaking concept. When a community comnits to it - when people commit to the notion they
can make things whole again - it opens immense possibilities. A community-based restoration project fosters a
sense of pride and morale among a shared place and encourages stewardship practices that ensure the

protection of an area such as Upper Newport Bay."”

It is my observation, both as a scientist and educator and as the Director of Research and Restoration for
Wetlands Action Network, that the above quoted passages of Coastal Commission staff Kristina Finstad ought to be

directed at such pieces of land as that under consideration at Bayview Landing. First, Bayview Landing is situated

Ex. 13
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nearly adjacent to the Upper Newport Bay ecological reserve, separated only by Newport Dunes, and is

fuhctiona]ly linked to this reserve (birds and other species travel between), making it technically part of the Upper
Newport Bay ecosystem. Second, it is land that is accessible to schoolchildren and the community. Third, this
land is in need of preservation and some genuine restoration. Fourth, the Commission is to decide whether to turn
down a development on this land or to act in a way that leads to protection, preservation, and perhaps the ultimate
acquisition of Bayview Landing by the state of California. In recent years, two state-wide propositions with bond
moneys dedicated to acquisition for park lands have been approved by the voters of the state with an overwhelming
majority. The focus of these moneys is for public acquisition and restoration of natural lands, including parks with
natural wetlands area characteristics. |

The biological resources, wetland resources, and natural resources found at Bayview Landing add to the
conclusion of this author that this natural area of land being fully restored would increase the viability, biodiversity,
and sustainability of the existing Upper Newport Bay Ecological Reserve. Some of the plants and animals found
at Bayview Landing are not found elsewhere in lower or upper Newport Bay. In addition, some of the species
found at Bayview Landing are not common elsewhere in Upper Newport Bay, so the loss from development
would place those species at other parts of Bay at further risk. These species found at Bayview Landing can be an
additional resource for viability and rescuing plants that might disappear in the Ecological Reserve if a catastrdphic
ecological event happens there. In addition, Bayview Landing also serves as a buffer to the Upper Newport Bay
Ecological Reserve due to being so close to the Reserve. Therefore, biodiversity would be impacted if these species
are not preserved. In fact, the Bayview Landing, by virtue of being located inland (easterly) of Pacific Coast
Highway and therefore in the lengthening arm of the bay that spreads inland past the Highway is politically part of
Upper Newport Bay. In addition, Bayview Landing is hydrologically, geologically, and geographically linked to
Upper Newport Bay, and not the lower part of Newport Bay. The desirable solution and vision from a scientist
with knowledge in ecology, restoration, geography, and recovery of endangered species, this land has its best use to

continue to function as a Natural Area and to be included within the context of an expanded Ecological Reserve.
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Appendix 1: Wildlife of Newport Bayview Landing Lower Area

Vertebrate wildlife evidence found on the entire 17 acre Bayview Landing include mammals, reptiles, and
birds which are listed below in Appendix 2. Suffice it to say that there are many year-round full time vertebrate-
backboned animals present on Bayview Landing property. Not listed are the invertebrates as there are too many to
list and identify for this report. However, numerous beetles wefe found, as were the freshwater snail.

Careful review of the field investigation report of Kathy Keane in 2002, and Greg Nelson in 1992, indicated
that no investigation for nocturnal wildlife was conducted by those two biologists and their assistants. This
oversight was corrected in the present field observations by this Wdtef-ﬁeld biologist. I observed and/or heard five
species on 18 March 2003 (see Appendix 2, Faunal List of #12 to 16). In addition, it was noted that there is a very
distinct “Dark Sky” at the Bayview Landing. No street lights on the property or along the streets adjacent to the
property along Backbay Drive and Jamboree Road. The absence of lighting makes this yet another reason why
this qualifies as a “Natural Area” aﬁd further qualifies this land to be a positive ecological addition to the Upper
Newport Bay Ecological Reserve. |

Faunal List of Non-Avian Vertebrate Wildlife Documented

Mammals:

1. Thommys bortae (California Pocket Gopher); approximate population size = 150-250 gophers.

2. Spermophilus beecheyi (California Ground Squirrel); approximate population size = 50 squirrels

03. Sylvilagus auduboni (Audubon *“Cottontail” Rabbit) 14 rabbits seen at 10:15pm on 31 March 2003.

4. Procyon lotor (Raccoon); approximate population size = 2 Raccoons.

5. Two species of Bats seen at dusk feeding on flying insects that emerged from the pond on 18 March 2003.
Reptiles:

6. Sceloporus occidentalis (Western Fence Lizard);

7. Uta stansburiana (Side-blotched Lizard);

Amphibians:

8. Pseudacris regilla (Pacific Tree Frog), chorus of 10+ frogs was heard at 7:10 pm on 18 March 2003.
Notes:

1. Mammal trapping at night would find 4-5 rodent species such as Deer Mouse, Harvest Mouse; also Shrew.
2. Bat field work would capture 4-5 species of Bats on this property during the course of one year trapping.

3. Itis likely that 2-3 species of reptiles (snakes) are found at Bayview Landing, if surveyed on summer evenings.
4. Itis likely that 1-2 additional species of amphibians are present if technical surveys were conducted for them.

Avifaunal List for Bayview Landing (Arranged by Rarity Status)

01. California Gnatcatcher (endangered); observed in 1992, three times by Greg Nelson;

02. Great Blue Heron in Wetland 2, and briefly near Wetland 3 for 15-20 minutes;

03. Bushtit found in native Toyon Tree (Hetermoles arbutifolia) (nesting material in beak);
04. Black Phoebe in native Willow and Toyon (Nesting activity of territory noted);

05. White-crowned Sparrow found in Coast Sagebrush (winter resident and migrant);

06. Mallard (two seen as documented in a photograph) not seen by this author.

07. Common Yellowthroat (singing from Seep Willow near dusk on 14 March 2003).

08. Barn Ow] was heard and observed at approximately 7:30 pm on 18 March 2003.

09. Great Horned Owl was heard and observed at approximately 7:30 pm on 18 March 2003.

10. American Kestrel seen on second site visit.
11. Barn Swallow; 4 seen in a flock searching for emerged aquatic insects from the three wetlands; 5( / g
12. Savannah Sparrow (one bird seen by Rob Hamilton in coastal sage scrub. /4/
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The bird list I compiled is from four site visits, showing some overlap with the species found by Kathleen
Keane. The total number of bird species that have been observed at Bayview Landing, including Ms. Keane’s
observations and mine, is 24 species. I saw seven species that were not reported by Ms. Keane. She saw 12
species that were not recorded by me. Two of the species that I recorded were simply observed by Visiting the site
at night, which is something that Ms. Keane did not do during her field investigations. We saw three species in
common. As more time for observing birds is spent at Bayview Landing in different seasons, the list of birds that
use this important avian habitat will likely reach approximately 71 species, if not more. I calculated this list based
on the number of kinds of habitat found there."

There have been many missed plant species documented even to date due the fact that some plants will only
germinate and become flowers with new seeds later in the season. Genuine protocol for surveys of rare plants
requires surveys in the time of flowering-fruiting when seeds are produced so the plants are more recognizable to
the scientist in the field, and for proper identification to species. Some of the species under consideration require a
microscope to properly identify, as well as an expert on those plants. All botany observations can only be
considered preliminary at best, and not complete nér even nearly complete.

Also field work needs to have been completed in winter and spring after sufficient rainfall has fallen, and
again in late summer-autumn to find the native plants that flower during the fall season. Also, Ms. Keane’s field
work was done during a very dry year, when it was well known that one rare native planf Centromadia parryi
australis, formerly Hemizonia parryi australis, would not have grown that year due to not enough rainfall, but
instead it would remain dormant and wait till a greater rainfall year such as this year of 2003. Surveys need to be
conducted in August and September for this plant.

Johnson (1990) reported his knowledge of the flora and fauna of Upper Newport Bay from 1940 to 1955
into 18 distinct natural areas. An Area 17 was delineated by a map and text as precisely the area of the Bayview
property. His description of the area merits quotation as follows: “Promontory Point, southeast bayside (Area
17): Continuing south along the east side of the bay to the Coast Highway, one reaches Promontory Point.
Along its north slope near the upper edge, encelia daisies and California sagebrush formed most of the cover. In
April, golden star lilies bloomed among the shrubs and grass.” The specific mention of Bloomeria crocea

(Golden Star Lily) for this property is of interest since this plant was not found in March and is expectéd to come

into flowering unti] later in spring season around May. E— )( / 3
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Robert De Ruff (1990) reported that 178 native plants are found in upper Newport Bay. This is a similar

number of species as that reported by Bob Muns (1993). A genuine restoration at the Bayview landing would lead
to having most of those 171 species recovered there. Seven species found in the low-mid tidal marsh would not be
found there, but all the other habitats of Upper Newport Bay are here so it could become a unique natural area and
possibly a wild garden and butterfly meadow.

Larry Orsak (1990) reported on rare butterflies that have habitat at the BayView Landing natural area.
These include the Quino Checkerspot and the Wandering Skipper. Both of these rare butterflies are protected by
the State of California and U.S. federal government. I note that Kathleen Keane, althougha zoologist of
vertebrates such as birds, did not observe invertebrates. I can only conclude that no survey was done for insects,
including rare, sensitive, and endangered species. This is flaw in the city’s biological report. On the other hand, I
report that habitat is present for the Quino Checkerspot and the Wandering Skipper, because both the nectaring
plants and host plants for the larva are present here. In addition, both species have been found in the immediate
vjcinity of this property within Upper Newport Bay. I will be conducting surveys for these two rare butterflies later
in the year, when appropriate survey times for these two rare butterflies is at an optimal time. As a general rule, it
can be estimated that for every native plant species present, there are roughly six times that number of insects. In
our present study, the total number of native plants is about 50 species, which then multiplied by 6, comes to a total
predicted number of species as 300 species of insects at Bayview Landing. The following list is therefore, very
fragmented and represents only those species that were easily identified in the field.

Invertebrate Faunal List

. Bombus californicus (California Bumblebee);
. Physa sp. (freshwater pond snail);
. Monarch Butterfly;

. Darkling Beetle;
. Miscellaneous beetles, ants, flies, that were found on the native plant wildflowers

(U, R NN US I
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Appendix 2: California Gnatcatcher Ecology at Bayview Landing

Gregory Nelson (1992) in his surveys for California Gnatcatcher of the Bayvxew Landing Park rcported
both the habitat and breeding behavior of the California Gnatcarcher on this property The surveys conducted by
him were done in a relatively wet year when it would be expected to have a greater chance of finding the
Gnatcatcher. Ms. Keane's surveys were done in a dry year, when Gnatcatcher populations would be low and
stressed, and many nests aborted or not completed. Her data is thus inclusive to state the presence or absence of
Gnatcatcher. My data suggests that Gnatcatcher utilize the area in various seasons outside just the nesting season,
but in wet years when successful gnatcatcher nesting occurs. This year will be a good year to record Gnatcatchers
nesting but will need to take place in the next few months. I am conducting a study to determine the presence of
Gnatcatcher throughout this year at Bayview Landing.

The presence of habitat for Gnatcatcher cannot be denied at Bayview Landing. Any development here
would certainly fragment the this natural area of Coastal Sage Scrub, Coastal Bluff Scrub, Saltbush Scrub, and
make this area less desirable from continuous nesting locations found only about 100-200 yards away. Gregory
ﬁélson reported the following on page 10 in the discussion section of his report:  ~
“Based on the results of the surveys conducted, it is concluded that the coastal sage scrub on the
[Bayview Landing, by inference from his next paragraph], is habitat for Cal'ifornia Gnatcatcher ... The
same holds true for the lone male observed at Bayview Landing. It to may have a mate that went
undetected; or, it may have been displaying breeding behavior in an effort to attract a mate.
Nevertheless, the coastal sage scrub here is California Gnatcatcher habitat.”

Gregory Nelson also characterized the habitat on page 8 of the Results section of his report as follows:
“Approximately four acres of this site [Bayview Landing] is covered by coastal sage scrub. Most areas
of this habitat on site is represented by homogeneous stands of California sagebrush. Occasionally,
other species, such as California buckwheat, California encelia, and bladder pod (Cleome isomeris) are
found. In general, this vegetation is open, with a ground cover of brome grass (Bromus sp.) growing in
between the larger shrubs. Larger shrubs are mostly three to four feet in height.”

My field observations of this same area is that endangered gnatcatcher habitat is still intact, now 10 years
later, but that in addition, there are many more young shrubs of California sagebrush emerging with this wet winter.
The pulse of recruitment of these new native plants, which the California Gnatcatcher requires to nest in as well as
find its nourishment, makes the Bayview Landing, even better now, than 10 years ago for California Gnatcatcher. It

is my profe5510nal opinion as a trained vertebrate wildlife biologist that the Bayview Landing is used in addmonal
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seasons, not just for nesting for dispersing young birds that are evicted from occupied territories of their parents.

In addition, the area is suitable habitat during the winter months for young adults waiting to take up available
territories of adults that die during winter from the severe elements and old age. Just 100-200 yards away and also
elsewhere in the Upper Newport Bay Ecological Reserve, which is nearly adjacent to Bayview Landing are prime
habitat of California Gnatcatcher, that becomes available for new young adulfs, oniy When estabiished adults perish.
The Bayview Landing serves as an area of waiting time for open territories to come open nearby. This can only be
highly predictive by any scientist because the Gnatcatcher is so secretive in the non-nesting season, as to make it
virtually impossible to detect its presence or absence. It is tﬁerefore standard scientific consensus and also to be
conservative to do so, that if the habitat is present, it is entirely possible that Gnatcatchers are present. I

conclude as does Gregory Nelson, that the habitat is present for the California Gnatcatcher at Bayview Landing.
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ROBERT ROY VAN DE HOEK
Curriculum Vitae (C.V.)

Education

B.A., Biological Science, environmental option, California State University Northridge (CSUN), 1986

B.A., Geography, California State University Northridge (CSUN), 1986

M.A. program, Geography, California State University Northridge, 1986-1990
Academic training and research focused on botany, ecology, invertebrate and vertebrate zoology,
and also archaeology, vegetation analysis, historical geography, geomorphology, aerial photo
interpretation, map interpretation, and geology.

Additional post-graduate education and professional training:
- University of Nevada at Reno, 1988-1994

Post-graduate work emphasized hydrology, ecology, field botany, biogeography, archaeology,

cultural resources management, geomorphology, and botanical classification of streams, meadows,
and wetlands of the western United States. '

Experience -

10 years working as a biologist for the federal government, in the United States Forest Service and the
United States Department of the Interior/Bureau of Land Management, 1983-1993.

25 years experience working in the field of environmental analysis, which includes:

* experience in mapping various geographies of California,

» zoological investigations including birds, mammals, herpetofauna, and invertebrates, and

* botanical investigations of rare plants, wetland plants, high-elevation meadow plants,

desert plants, and forest ecosystems. :

Land-use mapper, California State Depanment of Agriculture, 1981-82.
Qualified under federal professional series as an archaeologist and historian, and served in those capacities
for ten years in the federal government. Recorded more than 75 historic sites including historic districts,
architectural history and several sites that were later added to the National Register of Historic Places.

Manager and supervising naturalist for the Santa Catalina Island Interpretive Nature Center, for the Los
Angeles County Department of Parks and Recreation, 1996-99.

Instructor at Bakersfield College, Cerro Coso College, Lassen College and Long Beach College.

Classes taught include: Physical Geography, Geology, Wildlife Biology,
Marine Biology, and Natural History.

Instructor of an Urban Wetlands Course at the Rancho Santa Botanic Garden.
CURRENT: Director, Research & Restoration (Wetland Scientist), Wetlands Action Network, 1999-2002

Experience includes working on wetland projects in southern California, central California, Channel

Islands, and northeastern California.
ExX. 13
/z]




Publications

Research on wetlands ecology has been presented to the California Coastal Commission and the California
Department of Fish and Game.

Seaside Heliotrope Report, 39 pages, June, 2002

Great Blue Heron Report, 76 pages, January, 2001

Wandering Skipper Report, 2 pages, May, 2002

Ventura Marsh Milkvetch, 3 pages, January, 2002
Published in the California Native Plant Society book entitled California Wild Gardens.

Authored several reports with the U.S. Department of Agriculture and the U.S. Department of Interior.
Completed several education brochures on flora and fauna of wetlands in California.

Ecology of the White-tailed Kite, 1997

Ecology of the El Segundo Blue Butterfly, 1997

Ecology of Wetlands & Uplands, 1999

Ecology of Mammals on the Carrizo Plain, 1993
Paper presented to 20th Symposium of Southern California Botanists on Alien Plant Invasion, 1994

Volunteer, Honorary Appointment & Public Interest Sector Experience

Scientist, Environmental Review Board of the Santa Monica Mountains for the County of Los Angeles.
Working member of the Los Angeles County Committee for the Southern California Wetlands Recovery
Project. (serves with federal and state agency managers and professionals, as well as NGOs - Non-
governmental organizations - on this committee).

Member of the Ballona Creek Watershed Task Force of the LA County Departrnent of Public Works.
Co-chair of the Sierra Club California Coast and Ocean Committee.

Chair of the Sierra Club Ballona Wetlands Task Force

Additional Relevant Experience

Extensively evaluated, tested and interviewed (in 1995), and subsequently rated “fully qualified” as a
professional botanist, wildlife biologist, and general biologist, within the State of California, Department of
Agriculture, Department of Fish & Game and Department of Parks & Recreation for possible full-time
employment in any of these three agencies.

Similarly, in 1992, rated qualified as a professional botanist for employment in the U.S. Department of
Interior & U.S. Depanment of Agriculture. Criteria evaluated was academic training, field knowledge and
professional experience. In 1985, rated qualified as a professional archaeologist in the U.S. Forest Service.
In 1988, rated qualified as professional hydrologist with the U.S. Forest Service. And in 1989, rated
qualified as a wildlife biologist with the U.S. Department of Interior.

Completed classes with John Callaway, Ph.D., wetland delineator and scientist, at Pacific Estuarine
Research Laboratory (PERL) at San Diego State University, specifically focused on Southern California
wetland restoration.

Qualified Wetlands Scientist for the California coastal zone. Professionally tramed to identify the presence
and the predominance of wetland plants, soils, and hydrology.
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KEANE BIOLOGICAL CONSULTING
5546 Parkcrest Street

Long Beach, California 90808- 2030

Phone (562) 425-8565; Fax: (562) 425-2265
keanebio@cs.com

Keane

Biological Consulting

March 21, 2003

Dan Trimble

City of Newport Beach

3300 Newport Boulevard

P. 0. Box 1768 _
Newport Beach, CA 92658-8915

SUBJECT: Letter to the California Coastal Commission regarding the Bayview Landing site

Dear Mr. Trimble:

Kathy Keane of Keane Biological Consulting (KBC) has reviewed the letter dated March 10, 2003
submitted to the California Coastal Commission by Wetlands Action Network (WAN) regarding the
City’s Bayview Landing project site located at the northwest corner of Jamboree Road and Pacific
Coast Highway.

KBC contacted Dave Bramlet, a local wetland and vernal pool expert, to survey the Bayview
Landing site March 14, 2003, and the results of his survey are summarized in this letter and are
attached in a memo to this letter. KBC has also reviewed each of WAN’s statements about our
biological report for the Bayview Landing site, and our responses follow:

Surveys of Lower Bayview

WAN claims the lower portion of the site called “Lower Bayview Landing” was not surveyed. This
is a false claim. As you know, the lower portion of the site is primarily a dirt parking lot, and the
vegetation map KBC prepared for the project, which was included in the biological report, refers to
the majority of the lower part of the site as supporting “ruderal” or weedy vegetation, discussed in
the biological report as follows:

COASTAL COMMISSION
S-03-07/
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“the site supports a plant community termed “ruderal” (consisting of weedy,
primarily non-native and/or invasive plant species), with little native vegetation
(Figure 1). Predominant species are non-native annual grasses and forbs including
foxtail chess (Bromus madritensis ssp. rubens), brome (Bromus hordeaceus), wild
oat (Avena sp.), barley (Hordeum spp.), tocalote (Centaurea melitensis), sweet fennel
(Foeniculum vulgare), Mediterranean mustard (Hirschfeldia incana), Russian thistle
(Salsola tragus), tree-tobacco (Nicotiana glauca), Australian saltbush (4triplex
semibaccata), telegraph weed (Heterotheca grandiflora), common horseweed

(Conyza canadensis), horehound (Marrubium vulgare), and Indian sweetclover
(Melilotus indica).”

WAN also claims that the cliff area was not surveyed, but again, the vegetation map refers to this as
“sparse coastal sage scrub,” discussed in the biological report as follows; “Native plant species
were limited to sparse and scattered individuals of coastal sagebrush (4rtemisia californica), with
no understory or other components typical of a coastal sage scrub plant community present.”

“Wetlands”

WAN claims that their site visit indicated the presence of wetlands as defined by the Coastal Act,
with “a predominance of wetland vegetation, wetland soils or ponded water more than a week after
rains.” KBC acknowledges that very small patches of mulefat (Baccharis salicifolia) and other
vegetation sometimes associated with wetlands exist in the lower portion of the site. These patches
were so small they were not included in the vegetation map prepared for the 2001 report. The site
supports no wetland soils or wetland hydrology, it is not currently associated with the wetlands of
Upper Newport Bay, and it has no hydrologic source or high groundwater table to support wetlands.
Section 30121 of the California Coastal Act defines “wetlands” as “lands within the coastal zone
which may be covered periodically or permanently with shallow water and include saltwater
marshes, freshwater marshes, open or closed brackish water marshes, swamps, mudflats and fens.”
No such habitats occur on the Bayview Landing site.

Nevertheless, at the request of KBC, and after a telephone discussion about the site with John
Dixon, California Coastal Commission biologist, on March 12, 2003, a site visit was conducted
March 14, 2003, by Dave Bramlet. Bramlet is a well-known local botanist with many years of
experience identifying wetlands pursuant to guidelines of the U.S. Army Corps of Engineers
(Section 404 of the Clean Water Act), and the California Department of Fish and Game (Section
1601 of the California Fish and Game Code) and the California Coastal Act.

Bramlet did find (see the attached memo) two very small (the largest approximately ten feet by four
feet) areas he considered ephemeral wetlands, as he would define them on a biological basis.
(KBC'’s survey in 2001 did not follow heavy rains as did Bramlet’s survey and thus were not
identified then as potential wetlands). Bramlet believes that, due to their size and species
composition (see below), these two areas would not be defined as wetlands under the jurisdiction of
either the U.S. Army Corps of Engineers or the California Department of Fish and Game (see
attached memo).

However, the California Coastal Commission determines the presence of wetlands on the presence
of hydrophytic vegetation or hydric soils (Coastal Commission 1981). Bramilet did not conduct a
test for hydric soils, which requires following detailed protocol developed by the U.S. Army Corps
of Engineers. Bramlet’s description of these two areas follows:
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Ephemeral Wetland No.l was an area of temporarily ponded water that is highly isolated
and disturbed, and probably resulted from grading activities on this portion of the project
site. Vegetation around the margin of the pond is a mix of wetland species’ and upland
species consisting of toad rush, curly dock, salt marsh sand spurry, grass poly, ripgut
brome, bur clover, alkali heliotrope, mulefat, black mustard, yellow sweet clover, white-
stemmed filaree, Bermuda grass, mulefat, and small-flowered iceplant slightly above the
elevation of the ponded area. It appears that although highly disturbed, the site is an
ephemeral wetland. However, the presence of hydric soils has not been established, and the
vegetation is characterized by a dominance of upland species with some wetland species,
generally along the margin of the ponded area.

Ephemeral Wetland No. 2 was a freshwater swale, which has been recognized as a wetland
type by Ferren et al. (1995). However, this swale on the project site is almost totally
dominated by a facultative wetland species, Italian wild rye, and there are very few obligate
wetland species found in the swale. Water does pond in the swale, but the duration of the
ponding is not known, and the soils were not examined during the site visit.

WAN claims that before the project can come before the Coastal Commission, a delineation of the
exact amount of wetlands is needed. Both of the two ephemeral wetlands found on the project site
do exhibit ponding and/or soil saturation for an unknown period of time and do contain some
wetland plant species. However, as stated above, Bramlet does not consider either of these areas
jurisdictional wetlands per the U.S. Army Corps of Engineers or the California Department of Fish
and Game, and each of the ephemeral wetlands he identified include several upland as well as
wetland plants. Bramlet did not do a soil analysis, however, to determine whether the soils were
saturated, and his findings one week after heavy rains may not have been accurate about whether
the soil in these “wetlands” is truly wet. Thus, additional field surveys may be required on the
existing soils to establish if these two sites meet the criteria for wetlands under the California
Coastal Act (California Coastal Commission 1981).

If the Coastal Commission determines that these areas should be considered wetlands, a mitigation
plan should be prepared for the site. A mitigation plan for these small ephemeral wetlands should
include:

> adiscussion of existing conditions on the mitigation site, including a description of the -
composition of the habitat to be removed as well as conditions on the proposed mitigation site,

> objectives of the mitigation (replacerﬁent ratios, habitat goals, performance standards),

> habitat restoration implementation guidelines, including site preparation (weed control, erosion
control, irrigation) and planting specifications (plant palettes and rates for seeding and container
planting),

> restored habitat maintenance guidelines, and

A%

a 5-year monitoring program to document attainment of required performance standards.

The plan should include sufficient detail to allow the project landscape architect to
translate into landscape drawings and specifications. It is likely that the retention
basin proposed for the northwest portion of the site could serve this function.

! As defined by the guidelines of the U.S. Army Corps of Engineers, Region 0 (California) List of Plant Species that

Occur in Wetlands (Reed, 1988).
Ex. 14 3
3/

Keane Biological Consulting



It is unclear from WAN’s letter whether the “wetlands” they identified on the site included the
small ponded area or swale identified by Bramlet. However, WAN apparently included other areas
in their definition of “wetlands,” including depressions in the dirt parking lot of the Lower Bayview
Landing site formed due to grading and use. These depressions likely became puddles filled with
water during recent rains. WAN claims that a great blue heron landed in one of these puddles and
“stayed to forage,” which is highly possible. WAN did not state whether they actually observed the
heron successfully foraging, and whether or not it was foraging within the puddle. However,
several ornithological records, as well as observations by Kathy Keane of KBC, indicate that great
blue herons frequently forage on ground squirrels, which are present on the Bayview Landing site.
Great blue herons are known to roost in upland as well as wetland habitats, and they are also well-
known to take a variety of food types, not just prey obtained from wetlands. Thus, WAN’s claim of
foraging by a great blue heron on the project site is entirely credible, but lends no support to WAN’s
claim that mud puddles on the lower part of the site are in fact “wetlands.”

Plant Species

WAN claims that surveys were incomplete because WAN discovered many plant species on the
project site that were not named in the report. First of all, the California Environmental Quality Act
guidelines do not require a complete listing of plants on the project site, particularly for a Negative
Declaration, the document in which KBC'’s biological resources report was included. Second, it is
quite probable (as Bramlet’s survey confirmed) that lupine, blue-eyed grass and other plant species
are present on the project site but were not observed when KBC conducted our surveys in May and
July of 2001. These annual species often observed from February through April after winters of
good rains. The winter of 2001 was not one of high rainfall, and KBC’s surveys in 2001 were likely
too late to detect these species had they been present. None of these are sensitive plant species;
thus, WAN’s observation of plant species on the project site not detected by KBC does not change
the conclusions of the biological report regarding project impacts, nor does it indicate that
biological surveys conducted for the report are in any way incomplete.

WAN also claims that KBC’s surveys for southern tarplant, a plant species listed by the California
Native Plant Society (not protected by the federal or California Endangered Species Act) may have
been too early in the year, during June and July, because botanists familiar with the plant suggest
surveys should be conducted in August, when the plant is typically blooming. However, Kathy
Keane of KBC is aware that the plant can occur even on highly disturbed soils. She conducted
focused surveys and prepared a mitigation plan for southern tarplant for a project in the City of
Long Beach and has observed it when it is blooming and not blooming on dirt trails along the
western edge of Upper Newport Bay. Bramlet confirmed the plant would have been present in June
and July and readily observable, if not blooming.

Vemal Pools

WAN claims that the biological report did not mention vernal pools. KBC was recently made
aware by Bramlet of the presence of low-quality vernal pools near the Newport Beach Library on
MacArthur Blvd. During the time of KBC’s surveys, we were unaware of this finding. However,
we were aware the upper portion of the project site previously supported a gasoline station, that it
primarily supports ruderal (weedy) vegetation and that it has been subject to grading, human use
and other disturbances. In addition, KBC found no indication of depressions that would indicate the
presence of vernal pools on the project site. Thus, KBC did not conduct a survey for vernal pools or
suggest that such a survey be conducted during the proper time of year.
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During his survey for “wetlands,” Bramlet, who has identified other vernal pools in the project area,
also surveyed the Bayview Landing site for vernal pools. Bramlet found some open areas of
compacted sands, and some clayey areas found on the upland part of the site, which he called the
mesa. However, no species typical of vernal pool communities were noted in these openings. No
evidence of ponding was noted in these areas, although the soil may become saturated. Therefore,
no evidence of vernal pools was noted on the mesa (see attached memo).

In their letter of March 10, 2003, WAN expressed other concerns about the project that apply to the
California Coastal Act but not to our report. If you have any further questions about our report or
the findings of WAN with respect to the Bayview Landing site, please feel free to contact us.

Sincerely,
KEANE BIOLOGICAL CONSULTING

(il . W

Kathleen M. Keane
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MEMO
March 17, 2003
TO: - Kathy Keane
Keane Biological Consulting
FROM: David Bramlet
Consulting Biologist
SUBJECT: Bayview Landing, Wetland and Vernal Pool Evaluation.

The Bayview Landing Site is found on the northwest corer of Jamboree and Pacific Coast
Highway. The upper mesa and bluff portion of the project site is generally found north of Pacific
Coast Highway, and the southern edge of the Aquatic Dunes RV Park. The lower portion of the
site generally consists of a graded area, with some areas of native vegetation, that is located
southwest of the corner of Jamboree, and Backbay Drive. The lower portion of the site is
proposed for senior housing, while the upper mesa and bluffs are to be public open space. A
negative declaration was recently completed on the project, including a biological assessment.

A letter was recently received from the Wetlands Action Network (WAN) that noted potential
deficiencies in the biological surveys conducted on the project site. Specifically the comments
noted the presence of wetlands on the lower portion of the site, and the existence of vernal pools
on the upper mesa area.

At the request of Keane Biological Consulting, a reconnaissance level survey was conducted to
determine the possible existence of vernal pools and/or wetlands on the project site. A brief
examination of the entire site was then conducted by David Bramlet, botanist, from 08:00 hours
to 11:00 hours on 14 March 2003.

Wetlands
Two ephemeral wetlands were noted on the lower Bayview parcel during the field examination.
The following section will describe each of these possible wetlands noted during the field

reconnaissance.

Ephemeral Wetland No. 1

This ephemeral wetland consists of a depression that was created during the grading of this
parcel and it is found just southeast of the entrance to the lower parcel (Figures 1, 2 and 3). Itis

~ assumed that the water is from rainfall and a portion of this area appears to remain ponded for
several weeks. Plants around this area are a mix of facultative wetland and upland species, and
contains many species found in disturbed areas. This vegetation does not fit into any of the
standard plant communities described for Orange County (Dames and Moore and Bramlet 1992),
although it might be described as a disturbed freshwater seep.

COASTAL COMMISSION
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Plants found on the lower margin of this ephemeral wetland consisted of toad rush (Juncus
bufonius) [Fach], grass poly (Lythrum hysso;gz’folia) [FacW], curly dock (Rumex crispus)
[FacW-], saltmarsh sand spurry (Spergularia marina) [Obl], alkali heliotrope (Helioptropium
curassavicum) [Obl], cocklebur (Xanthium strumarium) [Fac+], Bermuda grass (Cnyodon
dacylon) [Fac], prickly sow thistle (Sonchus asper) [Fac], and yellow sweet clover (Melilotus
indica) [Fac], along with three seedling mulefat shrubs (Baccharis salicifolia) [FacW-].

The area of ponded water was also surrounded by a large number of upland species including bur
clover (Medicago polymorpha), ripgut brome (Bromus diandrus), foxtail fescue (Vulpia myuros),
black mustard (Brassica nigra), red brome (Bromus madritensis ssp. rubens), New Zealand
spinch (Tetragonia tetragonioides), wild oat (Avena fatua), white-stemmed filaree (Erodium
moschatum), foxtail barley (Hordeum murinum ssp. leporinum), and small flowered iceplant
(Mesembryanthemum nodiflorum).

Ephemeral Wetland No. 2

This wetland consists of a freshwater swale and it is found on the northwest corner of the lower
parcel found just south of Backbay Drive, and east of the entrance to the Aquatic Dunes RV Park
(Figures 4 and 5). This contains a long, low depression that retains water for a relatively short
period of time, perhaps a week or more following a rainfall event. Soils in this swale were still
saturated at the time of the survey. The vegetation in this swale is almost totally dominated by
Italian wild rye (Lol/ium multiflorum) [Fac], along with lesser amounts of alkali heath (Frankenia
salina) [FacW+], Bermuda grass, curly dock, yellow sweet clover, and salt marsh sand spurry.
Three seedlings black willows (Salix gooddingii) [Obl] were also noted in this swale. The swale
apparently is saturated for a sufficient amount of time to exclude common upland species on the
site, such as bur clover or annual bromes.

Other Possible Wetland Sites

There was a small stand of five mulefat shrubs found on the northwest portion of the lower
parcel, adjacent to the entrance kiosks to the aquatic park. This locality contained an undulating
topography, which could retain water for a short period of time. However, any other wetland
indicators at this site, such as alklai heath, and yellow sweet clover, were uncommon and the rest
of the vegetation was generally characterized by upland species including California sagebrush
(Artemisia californica), ripgut brome, black mustard, wild radish (Raphanus sativa), foxtail
fescue, slender wild oat (Avena barbata), tocalote (Centaurea melitensis), and red-stemmed
filaree (Erodium cicutarium).

Therefore, although this small area may retain water for a short period of time, it does not appear
that the soil is saturated for a sufficient duration to develop hydrophytic species, and this locality
would not be considered a wetland.

* Ob = Obligate wetland species, FacW = Facultative wetland species, Fac = Facultative species, per Region 10

(California) List of Plant Species that Occur in Wetlands (Reed, 1988)
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Vernal Pools

The letter from the WAN noted the potential of vernal pools on the mesa, in the area northwest
of the corner of Jamboree, and PCH. Vemal pools are temporary ponds with a characteristic
plant community. Vernal pools are known to have occurred on the mesas above Newport
Backbay, and a vernal pool occurs on a parcel just north of the Newport Beach Library.

A brief inspection was made within the annual grasslands found on the top of the mesa. There
are some open areas of compacted sands, and some clayey areas found on the mesa (Figure 6).
These areas are unique within the grassland community, and generally contained dwarf plantain
(Plantago erecta), small-flowered iceplant, red-stemmed filaree, sand pygmy stonecrop
(Crassula connata), schismus (Schismus barbatus), five-hook bassia (Bassia hyssopifolia),
Australian saltbush (Atriplex semibaccata), shiny pepper grass (Lepidium nitidum), and Russian
thistle (Salsola tragus).

No species typical of vernal pool communities were noted in these openings. No evidence of
ponding was noted in these areas, although the soil may become saturated. Therefore, no
evidence of vernal pools was noted on the mesa.

Vegetation Mapping

The vegetation mapping noted most of the stands of coastal sage scrub found on the project site,
and it generally appears that the previous four acre figure from the 1992 survey is exaggerated.
The mapping did overlook some small scrub habitats on the northwest portion of the project site.
In addition, the saltbush scrub should be separated from the coastal sage scrub (nominally a
coastal bluff scrub) found on the bluffs above the RV park.

In general I would disagree with the term ruderal habitat for most of the non-scrub habitats found
on this parcel. The lower parcel has been graded and the existing vegetation in the graded areas
is typical of a ruderal plant community. However, the slope and mesas contain good examples of
an annual grassland community. Although this community is generally dominated by
naturalized grasses and forbs, there are still native species found throughout the grassland. Some
small patches of cudweed aster (Lessingia filaginfolia), foothill needle grass (Nassella lepida),
blue-eyed grass (Sisyrinchium bellum), miniature lupine (Lupinus bicolor), blue dicks
(Dichelostemma capitatum), and other native forbs were noted in these grasslands. In addition
the compacted sands and eroded bluffs, found along Jamboree, represent habitat for at least three
sensitive plant species known to occur in the Newport region.

The bluff areas contain a scattered scrub community that could be considered a coastal biuff
community with a high diversity of species for the project site. It generally consisted of
California sagebrush, California buckwheat (Eriogonum fasciculatum var. fasciculatum), and
California bush sunflower (Encelia californica). However, bladderpod (Isomeris arborea),
California box-thorn (Lycium californicum) [a CNPS List 4 Species], cudweed aster, woolly
seablite (Suaeda taxifolia) [a CNPS List 4 species], coastal isocoma (Isocoma menziesii), and
lemonade berry (Rhus integrifolia). The bluffs also contained giant wild rye (Leymus
condensatus), small-flowered melic (Melica imperfecta), alkali heath, California polypody
(Polypodium californicum), man root (Marah macrocarpa), Miner’s lettuce (Claytonia
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perfoliata), blue dicks, California poppy (Eschscholzia californica), Parish’s pickleweed
(Athrocenemum subterminale). Large colonies of the lance-leaved dudleya (Dudleya lanceolata)
were also observed along these slopes.

Plant Species of Special Interest

WAN noted that surveys for the southern tarplant were too early to detect this species on the
project site. If surveys were conducted in July then this would have been early for the species
found to be in bloom, however, the species should have been generally observable at this time in
the summer. In my opinion the site has only a moderate potential for this species to occur on the
project site.

The site has a higher potential for at least three species to occur within the mesa area. These
include the Coulter’s saltbush (Atriplex coulteri) [CNPS List 1B], vernal barley (Hordeum
intercedens) [CNPS List 3], and the small-flowered microseris (Microseris douglasii var.
platycarpha) [CNPS List 4]. None of these species were seen during the site reconnaissance,
although it was probably too early in the year to detect these species.

Two plant species of special interest were observed on the project site. These included the
California box thorn (CNPS List 4), and the woolly seablite (CNPS List 4), which were found on
the bluffs overlooking the RV park. The species on List 4 are considered “Watch List” species
in the CNPS inventory (CNPS 2001). Generally loss of these species on a particular project is
not considered significant, unless there was a regionally important population of the species in a
particular locality. However, CNPS continues to monitor the status of these species over time,
and may elevate the status of a particular species if the preferred habitat and/or populations
continue to be lost.

Conclusions

Two ephemeral wetlands were noted on the Bayview project site, however, in my opinion these
two wetlands would not be under the jurisdiction of the U.S. Army Corps of Engineers (404
permit), nor the California Dept. of Fish and Game (1601 stream alteration agreement). The
Coastal Commission determines the presence of wetlands solely on the presence of hydrophytic
vegetation or hydric soils (Coastal Commission 1981).

Ephemeral Wetland No. 1, is an area of temporarily ponded water that is highly isolated and
disturbed, and probably resulted from grading activities on this portion of the project site.
Vegetation has developed around the margin of the pond that is a mix of wetland and upland
species. Typically this consists of toad rush, curly dock, salt marsh sand spurry, and grass poly
along the margin of the ponded area, and ripgut brome, bur clover, alkali heliotrope, mulefat,
black mustard, yellow sweet clover, white-stemmed filaree, Bermuda grass, and small-flowered
iceplant slightly above the elevation of the ponded area. It would appear that although highly
disturbed, the site is an ephemeral wetland. However, the presence of hydric soils has not been
established, and the vegetation is characterized by a dominance of upland species with some
hydrophytic species, generally along the margin of the ponded area.
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The freshwater swale (Ephemeral wetland No 2) has been recognized as a wetland type by
Ferren et al. (1995). However, this wetland type is almost totally dominated by a facultative
wetland species, Italian wild rye, and there are very few obligate wetland species found in the
swale. Water does pond in the swale, but the duration of the ponding is not known, and the soils
were not examined during the site visit.

Both of the two ephemeral wetlands found on the project site, do exhibit ponding and/or soil
saturation for a unknown period of time and contain hydrophytic species. However, additional
field surveys would be required on the existing soils to establish if these two sites meet the
criteria for wetlands under the California Coastal Act (California Coastal Commission 1981).

Although these two sites may not represent jurisdictional wetlands, it is advisable that the total
area of these two ephemeral wetlands be mitigated on a 1:1 ratio.
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Figure 1. Ephemeral Wetland No. 1
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Figure 2. Ephemeral Wetland No. 1
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Figure 3. Ephemral Wetland No. 1
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Figure 6. Open clay/compacted sand substrate on upper Bayview



GLENN LUKOS ASSOCIATES

Regulatory Services

April 11, 2003 COASTAL COMMlSSlON
Dan Trimble 5-03-0¢ /(L 7/
City of Newport Beach EXHIBIT #

3300 Newport Blvd. pAGE_/ ___OF

Newport Beach, CA 92658-8915

SUBJECT:  Jursdictional Delineation of the Bayview Property, Newport Beach, Orange
County, California

Dear Mr. Trimble:

This letter report summarizes our preliminary findings of U.S. Army Corps of Engineers (Corps),
California Department of Fish and Game (CDFG) and California Coastal Commission (CCC)
jurisdiction for the above-referenced property.

The Bayview property in Newport Beach, Orange County [Exhibit 1], comprises approximately
16 acres and contains no blue-line drainages (as depicted on the U.S. Geological Survey (USGS)
topographic map Newport Beach, California [dated 1965 and photorevised in 1981]) [Exhibit 2].
On April 4 and 9, regulatory specialists of Glenn Lukos Associates, Inc. (GLA) examined the
project site to determine the limits of (1) Corps jurisdiction pursuant to Section 404 of the Clean
Water Act, (2) CDFG jurisdiction pursuant to Division 2, Chapter 6, Section 1600 of the Fish
and Game Code, and (3) any wetlands as defined by the CCC. Enclosed is a 40-scale map
[Exhibit 3] which depicts any areas of Corps and CDFG jurisdiction, and any wetland areas as
defined by the CCC. Photographs to document the topography, vegetative communities, and
general widths of each of the waters are provided as Exhibit 4. Wetland data sheets are attached
as Appendix A.

No Corps or CDFG jurisdiction was identified at the project site Two areas were identified on
site, which may potentially be defined as wetland by the CCC.

! This report presents our best effort at estimating the subject jurisdictional boundaries using the most up-to-date
regulations and written policy and guidance from the regulatory agencies. Only the regulatory agencies can make a
final determination of jurisdictional boundaries. If a final jurisdictional determination is required, GLA can assist in
getting written confirmation of jurisdictional boundaries from the agencies.
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L. METHODOLOGY

Prior to beginning the field delineation a 100-scale color aerial photograph, a 40-scale
topographic base map of the property, and the previously cited USGS topographic map were
examined to determine the locations of potential areas of Corps/ CDFG jurisdiction and CCC-
defined wetlands. Suspected jurisdictional areas were field checked for the presence of definable
channels and/or wetland vegetation, soils and hydrology. Suspected wetland habitats on the site
were evaluated using the methodology set forth in the U.S. Army Corps of Engineers 1987
Wetland Delineation Manual® (Wetland Manual). While in the field the jurisdictional area was
recorded onto a 40-scale topographic base map using visible landmarks. Other data were
recorded onto wetland data sheets.

The Soil Conservation Service (SCS)® has mapped the following soil types as occurring in the
general vicinity of the project site:

Balcom Clay Loam, 15 to 30 Percent Slopes

The Balcom series consists of well drained soils on uplands. The parent material is weathered
from soft fine grained sandstone, calcareous soft shale, and marl. In the upper profile, these soils
are typically dark grayish brown (10YR 4/2) clay loam when moist. Balcom soils are mapped in
the northeast comner of the Project Site.

Beaches

Beaches consist of sandy, gravelly, or cobbly coastal shores that are washed and rewashed by
tidal and wave action. Beaches are mapped in the northwestern portion of the Project Site, at the
base of a coastal bluff.

Myford Sand Loam, Thick Surface, 2 to 9 Percent Slopes

The Myford series consists of moderately well drained soils on marine terraces. The parent
material is sandy sediments. In the upper profile, these soils consist of brown (7.5YR 4/2) sandy
loam when moist. Myford soils are mapped on a marine terrace along the southern half of the
Project Site.

? Environmental Laboratory. 1987. Corps of Engineers Wetlands Delineation Manual, Technical Report Y-87-1,
U.S. Army Engineer Waterways Experimental Station, Vicksburg, Mississippi. ,

3 SCS is now known as the National Resource Conservation Service or NRCS.
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None of these soil units are identified as hydric in the SCS's publication, Hydric Soils of the
United States*. Beaches are listed as a hydric soil unit in the local hydric soils list for Orange
and Western Part of Riverside County California. The Myford sandy loam is listed as containing
unnamed hydric inclusions in depressions in the local hydric soils list.

II. JURISDICTION

A. Army Corps of Engineers

Pursuant to Section 404 of the Clean Water Act, the Corps regulates the discharge of dredged
and/or fill material into waters of the United States. The term "waters of the United States" is
defined in Corps regulations at 33 CFR Part 328.3(a) as:

(1) All waters which are currently used, or were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide;

(2) All interstate waters including interstate wetlands;

(3) All other waters such as intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or natural ponds, the use, degradation
or destruction of which could affect foreign commerce including any such
waters:

(i) Which are or could be used by interstate or foreign travelers for
recreational or other purposes, or
(ii) From which fish or shell fish are or could be taken and sold in
interstate or foreign commerce; or
(iii) Which are used or could be used for industrial purpose by industries
in interstate commerce...

(4) All impoundments of waters otherwise defined as waters of the United States
under the definition;

(5) Tributaries of waters identified in paragraphs (a) (1)-(4) of this section;

(6) The territorial seas;

* United States Department of Agriculture, Soil Conservation Service. 1991. Hydric Soils of the United States, 3rd
Edition, Miscellaneous Publication Number 1491. (In cooperation with the National Technical Committee for

Hydric Soils.)
Ex. [
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(7) Wetlands adjacent to waters (other than waters that are themselves wetlands)
identified in paragraphs (a) (1)-(6) of this section.

Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of CWA (other than cooling ponds as defined in 40 CFR 123.11(m)
which also meet the criteria of this definition) are not waters of the United States.

(8) Waters of the United States do not include prior converted cropland.5
Notwithstanding the determination of an area's status as prior converted cropland by
any other federal agency, for the purposes of the Clean Water Act, the final authority
regarding Clean Water Act jurisdiction remains with the EPA.

In the absence of wetlands, the limits of Corps jurisdiction in non-tidal waters, such as
intermittent streams, extend to the OHWM which is defined at 33 CFR 328.3(e) as:

..that line on the shore established by the fluctuation of water and indicated by
physical characteristics such as clear, natural line impressed on the bank,
shelving, changes in the character of soil, destruction of terrestrial vegetation, the
presence of litter and debris, or other appropriate means that consider the
characteristics of the surrounding areas.

Pursuant to Article I, Section 8 of the U.S. Constitution, federal regulatory authority extends only
to activities that affect interstate commerce. In the early 1980s the Corps interpreted the
interstate commerce requirement in a manner that restricted Corps jurisdiction on isolated
(intrastate) waters. On September 12, 1985, EPA asserted that Corps jurisdiction extended to
isolated waters that are used or could be used by migratory birds or endangered species, and the
definition of “waters of the United States” in Corps regulations was modified as quoted above
from 33 CFR 328.3(a).

On January 9, 2001, the Supreme Court of the United States issued a ruling on Solid Waste
Agency of Northern Cook County v. United States Army Corps of Engineers, et al. (SWANCC).
In this case the Court was asked whether use of an isolated, intrastate pond by migratory birds is

a sufficient interstate commerce connection to brmg the pond into federal Junsdlctlon of Section
404 of the Clean Water Act.

% The term “prior converted cropland” is defined in the Corps’ Regulatory Guidance Letter 90-7 (dated September
26, 1990) as “wetlands which were both manipulated (drained or otherwise physically altered to remove excess water
from the land) and cropped before 23 December 1985, to the extent that they no longer exhibit important wetland
values. Specifically, prior converted cropland is inundated for no more than 14 consecutive days during the growing

season....” [Emphasis added.]
ex (b
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The written opinion notes that the court’s previous support of the Corps’ expansion of
jurisdiction beyond navigable waters (United States v. Riverside Bayview Homes, Inc.) was for a
wetland that abutted a navigable water and that the court did not express any opinion on the
question of the authority of the Corps to regulate wetlands that are not adjacent to bodies of open
water. The current opinion goes on to state:

In order to rule for the respondents here, we would have to hold that the
Jjurisdiction of the Corps extends to ponds that are not adjacent to open water.
We conclude that the text of the statute will not allow this.

Therefore, we believe that the court’s opinion goes beyond the migratory bird issue and says that
no isolated, intrastate water is subject to the provisions of Section 404(a) of the Clean Water Act
(regardless of any interstate commerce connection). However, the Corps and EPA have issued a
joint memorandum which states that they are interpreting the ruling to address only the migratory
bird issue and leaving the other interstate commerce clause nexuses intact..

The term “wetlands” (a subset of “waters of the United States”) is defined at 33 CFR 328.3(b) as
"those areas that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support...a prevalence of vegetation typically adapted for life in saturated
soil conditions." In 1987 the Corps published a manual to guide its field personnel in
determining jurisdictional wetland boundaries. In 1989 the Federal Interagency Committee for
Wetland Delineation developed an updated methodology which was adopted by the Corps, U.S.
Fish and Wildlife Service (USFWS), U.S. Environmental Protection Agency (EPA), and SCS
which replaced the 1987 Wetland Delineation Manual.® The use of this 1989 manual was
perceived by many to excessively increase the jurisdictional limits of wetlands. After several
congressional hearings, EPA, Corps, SCS, and USFWS published proposed 1991 revisions to the
1989 manual.” A few days afterwards, the President signed the Energy and Water Development
Appropriations Act of 1992 which, in effect, prohibits the use of the 1989 manual. Because the
1991 proposed revisions to the 1989 manual have not yet been adopted, the only remaining valid

® Federal Interagency Committee for Wetland Delineation. 1989. Federal Manual for Identifyi and Delineatin;
Jurisdictional Wetlands. U.S. Army Corps of Engineers, U.S. Environmental Protection Agency, U.S. Fish and
Wildlife Service, and USDA Soil Conservation Service, Washington, DC Cooperative technical publication.

7 Government Printing Office. 1991. Federal Register, "1989 Federal Manual for Identifying Jurisdictional
Wetlands; Proposed Revisions." August 14, 1991, Vol. 56, No. 157, pp 40446-40480. Q
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methodology is the 1987 Wetland Delineation Manual.® The methodology set forth in the 1987
Wetland Delineation Manual generally requires that, in order to be considered a wetland, the
vegetation, soils, and hydrology of an area exhibit at least minimal hydric characteristics. While
the manual provides great detail in methodology and allows for varying special conditions, a
wetland should normally meet each of the following three criteria:

e more than 50 percent of the dominant plant species at the site must be typical of wetlands
(i.e., rated as facultative or wetter in the National List of Plant Species that Occur in
Wetlands®); '

e soils must exhibit physical and/or chemical characteristics indicative of permanent or
periodic saturation (e.g., a gleyed color, or mottles with a matrix of low chroma indicating a

relatively consistent fluctuation between aerobic and anaerobic conditions); and

e hydrologic characteristics must indicate that the ground is saturated to within 12 inches of the
surface for at least five percent of the growing season during a normal rainfall year'®.

B. California Department of Fish and Game

Pursuant to Division 2, Chapter 6, Sections 1600-1603 of the California Fish and Game Code,
the CDFG regulates all diversions, obstructions, or changes to the natural flow or bed, channel,
or bank of any river, stream, or lake which supports fish or wildlife.

CDFG defines a "stream" (including creeks and rivers) as "a body of water that flows at least
periodically or intermittently through a bed or channel having banks and supports fish or other
aquatic life. This includes watercourses having surface or subsurface flow that supports or has
supported riparian vegetation." CDFG's definition of "lake" includes "natural lakes or man-made
reservoirs.”

CDFG jurisdiction within altered or artificial waterways is based upon the value of those
waterways to fish and wildlife. CDFG Legal Advisor has prepared the following opinion:

¥ This delineation was performed using, where appropriate, the 1987 Wetland Manual. It is unlikely that any actions
will be taken on a revised wetland manual in the neat future. If a new manual is adopted, it may be necessary to
review our delineation to determine its compliance with any changes set forth.

% Reed, P.B., Jr. 1988. National List of Plant Species that Occur in Wetlands. U.S. Fish and Wildlife Service
Biological Report 88(26.10).

' For most of low-lying southern California, five percent of the growing season is equivalent to 18 days.

EX [ {
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e Natural waterways that have been subsequently modified and which have the potential to
contain fish, aquatic insects and riparian vegetation will be treated like natural waterways...

e Artificial waterways that have acquired the physical attributes of natural stream courses and
which have been viewed by the community as natural stream courses, should be treated by
[CDFG] as natural waterways...

¢ Artificial waterways without the attributes of natural waterways should generally not be
subject to Fish and Game Code provisions...

Thus, CDFG jurisdictional limits closely mirror those of the Corps. Exceptions are CDFG's
exclusion of isolated wetlands (those not associated with a river, stream, or lake), the addition of
artificial stock ponds and irrigation ditches constructed on uplands, and the addition of riparian
habitat supported by a river, stream, or lake regardless of the riparian area's federal wetland
status.

C. California Coastal Commission

The California Coastal Act (California Public Resources Code Division 20, Section 30240)
restricts land uses within or adjacent to environmentally sensitive habitat areas (ESHAs). The
Coastal Act Section 30107.5 defines an ESHA as:

...any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be
easily disturbed or degraded by human activities and developments.

Included within this definition are wetlands, estuaries, streams, riparian habitats, lakes, and
portions of open coastal waters, which meet the rare or valuable habitat criteria.

The CCC regulates the diking, filling, or dredging of wetlands within the coastal zone. The
Coastal Act Section 30121 defines “wetlands” as land “which may be covered periodically or
permanently with shallow water.” The 1998 CCC Statewide Interpretive Guidelines state that
hydric soils and hydrophytic vegetation “are useful indicators of wetland conditions, but the
presence or absence of hydric soils and/or hydrophytes alone are not necessarily determinative
when the Commission identifies wetlands under the Coastal Act. In the past, the Commission
has considered all relevant information in making such determinations and relied upon the
advice and judgment of experts before reaching its own independent conclusion as to whether a

EX. [(
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particular area will be considered wetland under the Coastal Act. The Commission intends to
continue to follow this policy.”

The 1998 CCC Statewide Interpretive Guidelines define riparian habitats as areas of riparian
vegetation. Riparian vegetation is defined as “an association of plant species which grows
adjacent to freshwater watercourses, including perennial and intermittent streams, lakes, and
other bodies of fresh water.” Riparian habitats may encompass wetland areas, but may also
extend beyond those areas. '

III. RESULTS
The site consists of an upper marine terrace located in the southern portion, a coastal bluff that
runs along the southwestern edge of the site, and a lower gravel pad and parking lot area located

in the northern portion of the site.

A. Marine Terrace

The terrace area has been disturbed by past grading activities. This area slopes gently to the
north. The topography in this area is generally flat with gentle undulations in places. A few,
very small, alkaline pans were identified in this area [Exhibit 4, Photograph 1]. These pans are
approximately 3-by-3 feet in area and exhibit some evidence of localized soil saturation
including thin surface crusting of soils and algal mats in places. Soils in these areas were found
to be brown (10YR 4/3) to dark grayish brown (10YR 4/3) when moist and exhibit no
redoximorphic features in the surface horizon. Soils consist of compact sandy loam below a thin,
friable sandy loam surface. None of these features exhibit the depressional basin topography
typical of vernal pools. Vegetation in these areas includes plantain (Plantago elongata,
FACW#*), spergularia (Spergularia bocconii, UPL), filaree (Erodium cicutarium, UPL), burr
clover (Medicago polymorpha, UPL), and iceplant (Mesembryanthemum nodiflorum, NI). As
these features do not appear to support soil saturation for sufficient duration to cause the
formation of redoximorphic features and do not support a predominance of hydrophytic
vegetation, they would not be defined as wetlands by any agency.

Two erosional drainage features extend from the marine terrace to the pad below. The western-
most feature runs parallel to an old access road and appears to have been created by runoff along
the road [Exhibit 4, Photograph 2]. This feature is incised approximately 4 feet at the deepest
point and contains some evidence of recent flows including sediment deposits on vegetation.

The channel banks are sloughing rapidly and the bed of the channel contains hummocky colluvial
deposits consistent with the unstable, erosional nature of this feature. The channel ends abruptly

ex. [
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at the base of the slope and no evidence of flowing water or sediment deposits was observed
beyond the channel.

The eastern-most feature consists of a broad, excavated swale that may have served as an access
road at one time [Exhibit 4, Photograph 3]. The swale is vegetated across the bottom with
upland plant species including black mustard (Brassica nigra), lupine (Lupinus bicolor, UPL),
California sagebrush (Artemisia californica, UPL), filaree (Erodium cicutarium, UPL), scarlet
pimpernel (Anagallis arvensis, FAC), and non-native upland grasses. An erosional channel
occurs along the eastern side of the swale in places and is heavily vegetated across the bottom
with upland, ruderal species. This feature does not exhibit a defined channel bed and bank or
ordinary high water mark (OHWM).

B. Coastal Bluff

The base of the coastal bluff was examined for evidence of wetlands. No wetlands were
identified in this area [Exhibit 4, Photograph 4]. No evidence of standing water or hydrophytic
vegetation was observed. Vegetation along the base of the bluff consists of Bermuda buttercups
(Oxalis pes-caprae, UPL), pearly everlasting (Gnaphalium leuteo-album, UPL), castorbean
(Ricinus communis, FACU), barley (hordeum vulgare, UPL), pepper grass (Lepidium latifolium,
UPL), rattail fescue (Vulpia myuros, UPL), rubber tree (Ficus elastica, UPL), and Myoporum
(Myoporum parvifolium, UPL).

C. Gravel Pad and Margins

1. Mule Fat Scrub

A 15-by-30-foot stand of mule fat (Baccharis salicifolia, FACW) was identified along the
western edge of the gravel pad [Exhibit 4, Photograph 5]. This stand is located on a short side
slope, which ends at a paved road below. The mule fat occurs with California sagebrush
(Artemisia californica, UPL), black mustard (Brassica nigra, UPL), yellow sweet clover
(Melilotus indica, FAC), hottentot fig (Carpobrotus edulis, UPL), wild oat (Avena fatua, UPL),
and ripgut brome (Bromus diandrus, UPL).

In the upper 16 inches, soils consist of brown (10YR 4/3) sandy loam when moist, and exhibit no
redoximorphic features. These soils are well drained. No saturation was observed in the soil
profile at the time of our site visit and the area exhibits no evidence of standing or flowing
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As this area does not exhibit wetland hydrology and does not exhibit either a predominance of
hydrophytic vegetation or hydric soils, it would not be defined as wetlands by any agency.

2. Settling Basin

A small depressional area was identified at the northwest corner of the site. This area is partially
reinforced with plastic sheeting and sand bags, and appears to be serving as a settling basin for
runoff from the surrounding developed areas. Four black willow saplings (Salix gooddingii,
OBL) were identified near the plastic sheeting [Exhibit 4, Photographs 6 and 7]. The area
exhibits signs of standing water including sediment deposits and matted vegetation. In addition
to the willow saplings, vegetation in this area consists of Spanish sunflower (Pulcaria paludosa,
FAC+ or FACW-)"", burr clover (Medicago polymorpha, UPL), yellow sweet clover (Melilotus
indica, FAC), and Italian rye (Lolium multiflorum, UPL). The willows observed in this area are
of a single-age stand and appear to be approximately two to three years old. This area supports a
predominance of hydrophytic vegetation, although it appears that the single obligate wetland
species, the four sapling willows, established in a single year, possibly due to above-normal
precipitation levels.

Soils in the area consist of a dark grayish brown (2.5Y 4/2) silty clay loam from 0 to 10 inches,
overlying a dark grayish brown (2.5Y 4/2) sand from 11 to 16 inches. The upper horizon
contains common prominent (7.5YR 4/6) redoximorphic root and pore linings. No
redoximorphic features were identified in the lower horizon. The sharp textural discontinuity
that occurs at approximately 10 inches has a controlling influence on the hydrology of this area.
Water held in the capillary pores of the upper, silty clay loam horizon, will not drain into-the
lower, coarser horizon until a lens of saturation occurs at the interface of the two horizons. Once
the lens of saturation occurs, water pressure in the overlying horizon will approach zero and
water will be able to freely drain into the lower horizon. The absence of redoximorphic features
in the lower horizon suggests that the stratified nature of this soil is causing sufficient saturation
to occur in the upper horizon necessary to cause the formation of redoximorphic features. To
date, the year 2003 has received above-nommal levels of precipitation in this region. At the time
of the site visit, the most recent rainfall event of significance occurred 21 days previously.
Approximately four inches of rain were received in the vicinity of the site during that event.
Notably, no saturation was observed within the upper 16 inches of the soil at the time of the site
visit. The area meeting all three wetland parameters totals approximately 20-by-20 feet.

' This is a non-native invasive species and is not included in Reed; however, this species typically occurs in
wetlands and it is the opinion of GLA Botanists that this species should be given FAC+ or FACW- indicator status.
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3. Road Rut

A large road rut occurs within the gravel pad at the northern edge of the site [Exhibit 4,
Photograph 8]. This area exhibits signs of ponding from the recent rains. Soils exhibit surface
cracking due to wetting and drying cycles. Soils consist of olive brown (2.5Y 4/3) clay loam
with common, distinct (10YR 5/6) redoximorphic features. As this area is subject to vehicle
traffic, the majority of the feature remains unvegetated; however, vegetation along the margins of
the feature includes curley dock (Rumex crispus, FACW-), toad rush (Juncus bufonius, FACW+),
mule fat (Baccharis salicifolia, FACW), heliotrope (Heliotropium curassavicum, OBL), rabbit
foot grass (Polypogon monspeliensis, FACW+), burr clover (Medicago polymorpha, UPL),
spergularia (Spergularia bocconii, UPL), castorbean (Ricinus communis, FACU), and black
mustard (Brassica nigra, UPL). This area exhibits evidence of standing water and supports both
hydric soils and a predominance of hydrophytic vegetation. The area meeting all three wetland
parameters totals approximately 25-by-30 feet.

IV. DISCUSSION

A. Corps Jurisdiction

There is no Corps jurisdiction associated with the Bayview Project Site. The erosional drainage
features identified along access roads in the upper terrace area do not exhibit the characteristics
of an OHWM as defined in Corps regulations; therefore, these features are not subject to Corps
jurisdiction. The settling basin and road rut areas, which exhibit characteristics of wetlands, are
restricted to the Project Site and are entirely isolated from waters of the United States. These
features would not be subject to Corps jurisdiction pursuant to the SWANCC decision.

B. CDFG Jurisdiction

There is no CDFG jurisdiction associated with the Bayview Project Site. The erosional drainage
features identified along access roads in the upper terrace area do not exhibit the characteristics
of a stream bed or bank and do not support riparian vegetation or other aquatic resources;
therefore, these features are not subject to CDFG jurisdiction. The mule fat scrub, settling basin,
and road rut areas are entirely isolated and are not associated with a river, stream, or lake;
therefore, these features are not subject to CDFG junsdiction.

a
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C. CCC Wetlands

No CCC-defined wetlands or vernal pools were identified on either the marine terrace or along
the coastal bluff on site. In the lower portion of the site, two areas were identified that exhibit
the characteristics of wetlands as defined by the CCC. These include the settling basin and the
road rut areas. Both of these features exhibit evidence of standing water or soil saturation, as
well as hydric soils and a predominance of hydrophytic vegetation. The sizes of these two areas
are approximately 400 and 750 square feet, respectively. The mule fat scrub identified in the
lower portion of the site, does not exhibit the characteristics of a wetland as defined by the CCC.
This area does not exhibit wetland hydrology, hydric soils, or a predominance of hydrophytic
vegetation.

If you have any questions about this letter report, please contact either Tony Bomkamp or Sara
Young at (949) 837-0404.

Sincerely,
GLENN LUKOS ASSOCIATES, INC.
S%L% 3

Sara K. Young Tony Bomkamp _
Soil Scientist/ Regulatory Specialist Senior Biologist/ Regulatory Specialist

5:0560-01a.rpt
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Photograph 5 — Muj
California sagebrush {Artemisia c.
(Carpobrotus edulis) in the foregr:

Photograph 7 - Settling basin area
surrounded by hottentot fig (Carpo

e fat scrub area showing Baccharis salicifolia,
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showing plastic sheeting
brotus edulis),
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Photograph 6 — Settling basin area showing willow saplings
surrounded by non-native vegetation.
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Photograph ‘8 — Road rut area showing moist soil and tire tracks with

vegetation occurring on the margins.
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EXHIBIT 4
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Photograph 1 - Marine terrace area showing an atkaline pan in the Photograph 2 - Western-most erosional feature extending from the
foreground, vegetated with small-flowered iceplant marine terrace to the gravel pad below.

(Mesembryanthemum nodiflorum).
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Photograph 3 — Eastern-most erosional feature showing the broad Photograph 4 — Base of the coastal bluff showing non-native upland
swale topography created by excavation.

grasses and casterbean.
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April 11, 2003 [Revised May 2,2003]  GOASTAL COMMISSION South g’&:‘;f Re

g.‘On
Dan Trimble 5—’ 03 - Oa / MAY 6 2003
City of Newport Beach EXHIBIT#_[_ 7
3300 Newport Blvd. PAGE_L __OF.22- CALIFORNIA
Newport Beach, CA 92658-8915 COASTAL COMMIsZ: 2y

SUBJECT: Jurisdictional Delineation of the Bayview Property, Newport Beach, Orange
County, California

Dear Mr. Trimble:

This letter report summarizes our preliminary findings of U.S. Army Corps of Engineers (Corps),
California Department of Fish and Game (CDFG), and California Coastal Commission (CCC)
jurisdiction for the above-referenced property.

The Bayview property in Newport Beach, Orange County [Exhibit 1], comprises approximately
16 acres and contains no blue-line drainages (as depicted on the U.S. Geological Survey (USGS)
topographic map Newport Beach, California [dated 1965 and photorevised in 1981]) [Exhibit 2].
On April 4 and 9, regulatory specialists of Glenn Lukos Associates, Inc. (GLA) examined the
project site to determine the limits of (1) Corps jurisdiction pursuant to Section 404 of the Clean
Water Act, (2) CDFG jurisdiction pursuant to Division 2, Chapter 6, Section 1600 of the Fish
and Game Code, and (3) any wetlands as defined by the CCC. Two follow-up visits were
conducted on April 17 and 21 following a substantial storm event, to further assess the extent of
wetland hydrology at the site. Enclosed is a 40-scale map [Exhibit 3], which depicts any wetland
areas as defined by the CCC. Photographs to document the topography, vegetative communities,
and general widths of each of the waters are provided as Exhibit 4. Wetland data sheets are
attached as Appendix A.

No Corps or CDFG jurisdiction was identified at the project site. Two areas were identified on
site, which may potentially be defined as wetland by the CCC. An additional area was identified
following the April 15 storm event, which may be defined as wetland by the CCC.

! This report presents our best effort at estimating the subject jurisdictional boundaries using the most up-to-date
regulations and written policy and guidance from the regulatory agencies. Only the regulatory agencies can make a
final determination of jurisdictional boundaries. If a final jurisdictional determination is required, GLA can assist in
getting written confirmation of jurisdictional boundaries from the agencies.

29 Orchard = Lake Forest ] California 92630-8300
Telephone: (949) 837-0404 Facsimile: (949) 837-5834
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L METHODOLOGY

Prior to beginning the field delineation a 100-scale color aerial photograph, a 40-scale
topographic base map of the property, and the previously cited USGS topographic map were
examined to determine the locations of potential areas of Corps/ CDFG jurisdiction and CCC-
defined wetlands. Suspected jurisdictional areas were field checked for the presence of definable
channels and/or wetland vegetation, soils and hydrology. Suspected wetland habitats on the site
were evaluated using the methodology set forth in the U.S. Army Corps of Engineers 1987
Wetland Delineation Manual® (Wetland Manual). While in the field potential jurisdictional areas
were recorded onto a 40-scale topographic base map using visible landmarks. Other data were
recorded onto wetland data sheets. Table 1 provides a summary of significant storm events
recorded in the vicinity of the Bayview Property during 2003.

Table 1. 2003 Precipitation Data for Project Vicinity

STORM EVENTS PPT (IN)
February 11-13 2.55
February 25-28 1.70
March 4 0.28
March 16-17 3.78
April 13-15 1.55

May 34 0.60
TOTAL THIS YEAR 14.44
AVERAGE PPT 12.18

* Data from Costa Mesa Station

The Soil Conservation Service (SCS)® has mapped the following soil types as occurring in the
general vicinity of the project site:

Balcom Clay Loam, 15 to 30 Percent Slopes

The Balcom series consists of well drained soils on uplands. The parent material is weathered
from soft fine grained sandstone, calcareous soft shale, and marl. In the upper profile, these soils

? Environmental Laboratory. 1987. Corps of Engineers Wetlands Delineation Manual, Technical Report Y-87-1,
U.S. Army Engineer Waterways Experimental Station, Vicksburg, Mississippi.

3 SCS is now known as the National Resource Conservation Service or NRCS. E )( l 7
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are typically dark grayish brown (10YR 4/2) clay loam when moist. Balcom soils are mapped in
the northeast corner of the Project Site.

Beaches

Beaches consist of sandy, gravelly, or cobbly coastal shores that are washed and rewashed by
tidal and wave action. Beaches are mapped in the northwestern portion of the Project Site, at the
base of a coastal bluff.

Myford Sand Loam, Thick Surface, 2 to 9 Percent Slopes

The Myford series consists of moderately well drained soils on marine terraces. The parent
material is sandy sediments. In the upper profile, these soils consist of brown (7.5YR 4/2) sandy
loam when moist. Myford soils are mapped on a marine terrace along the southern half of the
Project Site.

None of these soil units are identified as hydric in the SCS's publication, Hydric Soils of the
United States®. Beaches are listed as a hydric soil unit in the local hydric soils list for Orange
and Western Part of Riverside County California. The Myford sandy loam is listed as containing
unnamed hydric inclusions in depressions in the local hydric soils list.

1I. JURISDICTION

A. Army Corps of Engineers

Pursuant to Section 404 of the Clean Water Act, the Corps regulates the discharge of dredged
and/or fill material into waters of the United States. The term "waters of the United States" is
defined in Corps regulations at 33 CFR Part 328.3(a) as:

(1) All waters which are currently used, or were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide;

(2) All interstate waters including interstate wetlands;

* United States Department of Agriculture, Soil Conservation Service. 1991, Hydric Soils of the United States, 3rd
Edition, Miscellaneous Publication Number 1491. (In cooperation with the National Technical Committee for

Hydric Soils.)
EX. 1T
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(3) All other waters such as intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or natural ponds, the use, degradation
or destruction of which could affect foreign commerce including any such
waters:

(i) Which are or could be used by interstate or foreign travelers for
recreational or other purposes; or
(ii) From which fish or shell fish are or could be taken and sold in
interstate or foreign commerce; or
(iii) Which are used or could be used for industrial purpose by industries
in interstate commerce...

(4) All impoundments of waters otherwise defined as waters of the United States
under the definition;

(5) Tributaries of waters identified in paragraphs (a) (1)-(4) of this section;

(6) The territorial seas;

(7) Wetlands adjacent to waters (other than waters that are themselves wetlands)
identified in paragraphs (a) (1)-(6) of this section.

Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of CWA (other than cooling ponds as defined in 40 CFR 123.11(m)
which also meet the criteria of this definition) are not waters of the United States.

(8) Waters of the United States do not include prior converted cropland.5
Notwithstanding the determination of an area's status as prior converted cropland by

any other federal agency, for the purposes of the Clean Water Act, the final authority
regarding Clean Water Act jurisdiction remains with the EPA.

In the absence of wetlands, the limits of Corps jurisdiction in non-tidal waters, such as
intermittent streams, extend to the OHWM which is defined at 33 CFR 328.3(e) as:

...that line on the shore established by the fluctuation of water and indicated by
physical characteristics such as clear, natural line impressed on the bank,
shelving, changes in the character of soil, destruction of terrestrial vegetation, the

’ The term “prior converted cropland” is defined in the Corps’ Regulatory Guidance Letter 90-7 (dated September
26, 1990) as “wetlands which were both manipulated (drained or otherwise physically altered to remove excess water
from the land) and cropped before 23 December 1985, to the extent that they no longer exhibit important wetland
values. Specifically, prior converted cropland is inundated for no more than 14 consecutive days during the growing

season....” [Emphasis added.]
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presence of litter and debris, or other appropriate means that consider the
characteristics of the surrounding areas.

Pursuant to Article I, Section 8 of the U.S. Constitution, federal regulatory authority extends only
to activities that affect interstate commerce. In the early 1980s the Corps interpreted the
interstate commerce requirement in a manner that restricted Corps jurisdiction on isolated
(intrastate) waters. On September 12, 1985, EPA asserted that Corps jurisdiction extended to
isolated waters that are used or could be used by migratory birds or endangered species, and the
definition of “waters of the United States” in Corps regulations was modified as quoted above
from 33 CFR 328.3(a).

On January 9, 2001, the Supreme Court of the United States issued a ruling on Solid Waste
Agency of Northern Cook County v. United States Army Corps of Engineers, et al. (SWANCC).
In this case the Court was asked whether use of an isolated, intrastate pond by migratory birds is
a sufficient interstate commerce connection to bring the pond into federal jurisdiction of Section
404 of the Clean Water Act.

The written opinion notes that the court’s previous support of the Corps’ expansion of
jurisdiction beyond navigable waters (United States v. Riverside Bayview Homes, Inc.) was for a
wetland that abutted a navigable water and that the court did not express any opinion on the
question of the authority of the Corps to regulate wetlands that are not adjacent to bodies of open
water. The current opinion goes on to state:

In order to rule for the respondents here, we would have to hold that the
Jjurisdiction of the Corps extends to ponds that are not adjacent to open water.
We conclude that the text of the statute will not allow this.

Therefore, we believe that the court’s opinion goes beyond the migratory bird issue and says that

no isolated, intrastate water is subject to the provisions of Section 404(a) of the Clean Water Act

(regardless of any interstate commerce connection). However, the Corps and EPA have issued a

joint memorandum which states that they are interpreting the ruling to address only the migratory
bird issue and leaving the other interstate commerce clause nexuses intact..

The term “wetlands” (a subset of “waters of the United States”) is defined at 33 CFR 328.3(b) as
"those areas that are inundated or saturated by surface or ground water at a frequency and
duration sufficient to support...a prevalence of vegetation typically adapted for life in saturated
soil conditions.” In 1987 the Corps published a manual to guide its field personnel in
determining jurisdictional wetland boundaries. In 1989 the Federal Interagency Committee for
Wetland Delineation developed an updated methodology which was adopted by the Corps, U.S.

Ex. 177
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Fish and Wildlife Service (USFWS), U.S. Environmental Protection Agency (EPA), and SCS
which replaced the 1987 Wetland Delineation Manual.® The use of this 1989 manual was
perceived by many to excessively increase the jurisdictional limits of wetlands. After several
congressional hearings, EPA, Corps, SCS, and USFWS published proposed 1991 revisions to the
1989 manual.” A few days afterwards, the President signed the Energy and Water Development
Appropriations Act of 1992 which, in effect, prohibits the use of the 1989 manual. Because the
1991 proposed revisions to the 1989 manual have not yet been adopted, the only remaining valid
methodology is the 1987 Wetland Delineation Manual.® The methodology set forth in the 1987
Wetland Delineation Manual generally requires that, in order to be considered a wetland, the
vegetation, soils, and hydrology of an area exhibit at least minimal hydric characteristics. While
the manual provides great detail in methodology and allows for varying special conditions, a
wetland should normally meet each of the following three criteria:

e more than 50 percent of the dominant plant species at the site must be typical of wetlands
(i.e., rated as facultative or wetter in the National List of Plant Species that Occur in
Wetlands®); ‘

e soils must exhibit physical and/or chemical characteristics indicative of permanent or
periodic saturation (e.g., a gleyed color, or mottles with a matrix of low chroma indicating a
relatively consistent fluctuation between aerobic and anaerobic conditions); and

e hydrologic characteristics must indicate that the ground is saturated to within 12 inches of the
surface for at least five percent of the growing season during a normal rainfall year'®,

® Federal Interagency Committee for Wetland Delineation. 1989. Federal Manual for Identifying and Delineating
Jurisdictional Wetlands. U.S. Army Corps of Engineers, U.S. Environmental Protection Agency, U.S. Fish and
Wildlife Service, and USDA Soil Conservation Service, Washington, DC Cooperative technical publication.

” Government Printing Office. 1991. Federal Register, "1989 Federal Manual for Identifying Jurisdictional
Wetlands; Proposed Revisions.” August 14, 1991, Vol. 56, No. 157, pp 40446-40480.

8 This delineation was performed using, where appropriate, the 1987 Wetland Manual. It is unlikely that any actions
will be taken on a revised wetland manual in the near future. If 2 new manual is adopted, it may be necessary to
review our delineation to determine its compliance with any changes set forth,

® Reed, P.B., Jr. 1988. National List of Plant Species that Occur in Wetlands. U.S. Fish and Wildlife Service
Biological Report 88(26.10).

' For most of low-lying southern California, five percent of the growing season is equivalent to 18 days.

bl22



Dan Trimble

City of Newport Beach
April 11, 2003 [Revised May 2, 2003]
Page 7
B. California Department of Fish and Game

Pursuant to Division 2, Chapter 6, Sections 1600-1603 of the California Fish and Game Code,
the CDFG regulates all diversions, obstructions, or changes to the natural flow or bed, channel,
or bank of any river, stream, or lake which supports fish or wildlife.

CDFGQG defines a "stream" (including creeks and rivers) as "a body of water that flows at least
periodically or intermittently through a bed or channel having banks and supports fish or other
aquatic life. This includes watercourses having surface or subsurface flow that supports or has
supported riparian vegetation." CDFG's definition of "lake" includes "natural lakes or man-made
reservoirs." ‘

CDFG jurisdiction within altered or artificial waterways is based upon the value of those
waterways to fish and wildlife. CDFG Legal Advisor has prepared the following opinion:

e Natural waterways that have been subsequently modified and which have the potential to
contain fish, aquatic insects and riparian vegetation will be treated like natural waterways...

e Artificial waterways that have acquired the physical attributes of natural stream courses and
which have been viewed by the community as natural stream courses, should be treated by
[CDFQ@G] as natural waterways...

¢ Artificial waterways without the attributes of natural waterways should generally not be
subject to Fish and Game Code provisions...

Thus, CDFG jurisdictional limits closely mirror those of the Corps. Exceptions are CDFG's
exclusion of isolated wetlands (those not associated with a river, stream, or lake), the addition of
artificial stock ponds and irrigation ditches constructed on uplands, and the addition of riparian
habitat supported by a river, stream, or lake regardless of the riparian area's federal wetland
status.

C. California Coastal Comimission
The California Coastal Act (California Public Resources Code Division 20, Section 30240)

restricts land uses within or adjacent to environmentally sensitive habitat areas (ESHAs). The
Coastal Act Section 30107.5 defines an ESHA as:

ex. 177
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...any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be
easily disturbed or degraded by human activities and developments.

Included within this definition are wetlands, estuaries, streams, riparian habitats, lakes, and
portions of open coastal waters, which meet the rare or valuable habitat criteria.

The CCC regulates the diking, filling, or dredging of wetlands within the coastal zone. The
Coastal Act Section 30121 defines “wetlands” as land “which may be covered periodically or
permanently with shallow water.” The 1998 CCC Statewide Interpretive Guidelines state that
hydric soils and hydrophytic vegetation “are useful indicators of wetland conditions, but the
presence or absence of hydric soils and/or hydrophytes alone are not necessarily determinative
when the Commission identifies wetlands under the Coastal Act. In the past, the Commission
has considered all relevant information in making such determinations and relied upon the
advice and judgment of experts before reaching its own independent conclusion as to whether a
particular area will be considered wetland under the Coastal Act. The Commission intends to
continue to follow this policy.”

The 1998 CCC Statewide Interpretive Guidelines define riparian habitats as areas of riparian
vegetation. Riparian vegetation is defined as “an association of plant species which grows
adjacent to freshwater watercourses, including perennial and intermittent streams, lakes, and
other bodies of fresh water.” Riparian habitats may encompass wetland areas, but may also
extend beyond those areas.

III. RESULTS
The site consists of an upper marine terrace located in the southern portion, a coastal bluff that

runs along the southwestern edge of the site, and a lower gravel pad and parking lot area located
in the northern portion of the site.

A. Marine Terrace

The terrace area has been disturbed by past grading activities. This area slopes gently to the
north. The topography in this area is generally flat with gentle undulations in places. A few,
very small, alkaline pans were identified in this area [Exhibit 4, Photograph 1]. These pans are
approximately 3-by-3 feet in area and exhibit some evidence of localized soil saturation
including thin surface crusting of soils and algal mats in places. Soils in these areas were found

&< 17
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to be brown (10YR 4/3) to dark grayish brown (10YR 4/3) when moist and exhibit no
redoximorphic features in the surface horizon. Soils consist of compact sandy loam below a thin,
friable sandy loam surface. None of these features exhibit the depressional basin topography
typical of vernal pools. Vegetation in these areas includes plantain (Plantago elongata,
FACW*), salt-marsh sand sprurry (Spergularia marina, OBL), filaree (Erodium cicutarium,
UPL), burr clover (Medicago polymorpha, UPL), and iceplant (Mesembryanthemum nodiflorum,
NI). As these features do not appear to support soil saturation for sufficient duration to cause the
formation of redoximorphic features and do not support a predominance of hydrophytic
vegetation, they would not be defined as wetlands by any agency. These features were further
assessed on April 17 and 21 following a storm event, which ended on April 15. No soil
saturation or ponding was observed in any of these areas on either date [Exhibit 4, Photograph 9].
Thus, it appears that these features do not exhibit the hydrology typical of vernal pools or other
depressional wetlands.

Two erosional drainage features extend from the marine terrace to the pad below. The westemn-
most feature runs parallel to an old access road and appears to have been created by runoff along
the road [Exhibit 4, Photograph 2]. This feature is incised approximately 4 feet at the deepest
point and contains some evidence of recent flows including sediment deposits on vegetation.

The channel banks are sloughing rapidly and the bed of the channel contains hummocky colluvial
deposits consistent with the unstable, erosional nature of this feature. The channel ends abruptly
at the base of the slope and no evidence of flowing water or sediment deposits was observed
beyond the channel.

The eastern-most feature consists of a broad, excavated swale that may have served as an access
road at one time [Exhibit 4, Photograph 3]. The swale is vegetated across the bottom with
upland plant species including black mustard (Brassica nigra), lupine (Lupinus bicolor, UPL),
California sagebrush (Artemisia californica, UPL), filaree (Erodium cicutarium, UPL), scarlet
pimpemel (Anagallis arvensis, FAC), and non-native upland grasses. An erosional channel
occurs along the eastern side of the swale in places and is heavily vegetated across the bottom
with upland, ruderal species. This feature does not exhibit a defined channel bed and bank or
ordinary high water mark (OHWM).

B. Coastal Bluff

The base of the coastal bluff was examined for evidence of wetlands. No wetlands were
identified in this area [Exhibit 4, Photograph 4]. No evidence of standing water or hydrophytic
vegetation was observed. Vegetation along the base of the bluff consists of Bermuda buttercups
(Oxalis pes-caprae, UPL), pearly everlasting (Gnaphalium leuteo-album, UPL), castorbean
(Ricinus communis, FACU), barley (hordeum vulgare, UPL), pepper grass (Lepidium latifolium,

EX. 17
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UPL), rattail fescue (Vulpia myuros, UPL), rubber tree (Ficus elastica, UPL), and Myoporum
(Myoporum parvifolium, UPL).

C. Gravel Pad and Margins

The lower portion of the site consists of a level pad. This area serves as a parking lot and a fruit
stand is currently located in the eastern corner of the property. Gravel has been placed in high-
traffic portions of the pad [Exhibit 4, Photographs 19 and 20]. Soils in this area exhibit a platy
structure in the upper part, resulting from periodic grading of the area to facilitate its use as a
parking area. Three areas were identified within and adjacent to the gravel pad, which exhibited
some degree of ponding following the April 13-15 storm event. A fourth area, consisting of
mule fat scrub, did not exhibit ponding following the April 13-15 storm event.

Mule Fat Scrub

A 15-by-30-foot stand of mule fat (Baccharis salicifolia, FACW) was identified along the
western edge of the gravel pad [Exhibit 4, Photograph 5]. This stand is located on a short side
slope, which ends at a paved road below. The mule fat occurs with California sagebrush
(Artemisia californica, UPL), black mustard (Brassica nigra, UPL), yellow sweet clover
(Melilotus indica, FAC), hottentot fig (Carpobrotus edulis, UPL), wild oat (Avena fatua, UPL),
and ripgut brome (Bromus diandrus, UPL).

In the upper 16 inches, soils consist of brown (10YR 4/3) sandy loam when moist, and exhibit no
redoximorphic features. These soils are well drained. No saturation was observed in the soil
profile at the time of our April 4th and 9" site visits and the area exhibits no evidence of standing
or flowing surface water. The area was reassessed following the April 13-15 storm event and no
ponding was observed [Exhibit 4, Photograph 10].

As this area does not exhibit wetland hydrology and does not exhibit either a predominance of
hydrophytic vegetation or hydric soils, it would not be defined as wetlands by any agency.

Settling Basin and Swale

A small depressional area was identified at the northwest comer of the site. This area is partially
reinforced with plastic sheeting and sand bags, and appears to be serving as a settling basin for
runoff from the surrounding developed areas. A wide swale extends west of the basin and
funnels runoff from the adjacent road toward the basin. Four black willow saplings (Salix
gooddingii, OBL) were 1dentified near the plastic sheeting [Exhibit 4, Photographs 6 and 7]. The
area exhibits signs of standing water including sediment deposits and matted vegetation. In
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addition to the willow saplings, vegetation in this area consists of Spanish sunflower (Pulcaria
paludosa, FAC+ or FACW-)"", burr clover (Medicago polymorpha, UPL), yellow sweet clover
(Melilotus indica, FAC), and Italian rye (Lolium multiflorum, UPL). The willows observed in
this area are of a single-age stand and appear to be approximately two to three years old. This
area supports a predominance of hydrophytic vegetation, although it appears that the single
obligate wetland species, the four sapling willows, established in a single year, possibly due to
above-normal precipitation levels.

Soils in the willow area consist of a dark grayish brown (2.5Y 4/2) silty clay loam from 0 to 10
inches, overlying a dark grayish brown (2.5Y 4/2) sand from 11 to 16 inches. The upper horizon
contains common prominent (7.5YR 4/6) redoximorphic root and pore linings. No
redoximorphic features were identified in the lower horizon. The sharp textural discontinuity
that occurs at approximately 10 inches has a controlling influence on the hydrology of this area.
Water held in the capillary pores of the upper, silty clay loam horizon, will not drain into the
lower, coarser horizon until a lens of saturation occurs at the interface of the two horizons. Once
the lens of saturation occurs, water pressure in the overlying horizon will approach zero and
water will be able to freely drain into the lower horizon. The absence of redoximorphic features
in the lower horizon suggests that the stratified nature of this soil is causing sufficient saturation
to occur in the upper horizon necessary to cause the formation of redoximorphic features. To
date, the year 2003 has received above-normal levels of precipitation in this region. At the time
of the April 9 site visit, the most recent rainfall event of significance occurred 23 days
previously. Approximately four inches of rain were received in the vicinity of the site during that
event. Notably, no saturation was observed within the upper 16 inches of the soil at the time of
the April 4 or 9 site visits. The area was reassessed on April 17, following the April 13-15 storm
event. At that time, the entire basin and swale area was inundated [Exhibit 4, Photographs 11
and 12]. By the April 21 site visit, the entire area had drained and no ponding was observed
[Exhibit 4, Photographs 13 and 14]. This observation is consistent with the coarse-over-fine
textural discontinuity in the soil. The area would be expected to drain rapidly following storm
events. In this case, drainage occurred in less than seven days.

In the upper part of the swale, soils exhibit the same textural discontinuity found in the basin
area, but do not exhibit redoximorphic features in the upper part. This suggests that this area
experiences less frequent and/or shorter duration ponding than the basin area. Vegetation in the
central part of the swale consists of salt grass (Distichlis spicata, FACW), bermuda grass
(Cynodon dactylon, FAC), salt-marsh sand spurry (Spergularia marina, OBL), Italian rye
(Lolium multiflorum, UPL), and rabbit foot grass (Polypogon monspeliensis, FACW+). The

"' This is a non-native invasive species and is not included in Reed; however, this species typically occurs in
wetlands and it is the opinion of GLA Botanists that this species should be given FAC+ or FACW- indicator status.
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margins of the swale are vegetated with a predominance of Italian rye (Lolium multiflorum,
UPL).

The area exhibiting short-term ponding totals approximately 110-by-35 feet (3,850 square feet).
The area exhibiting both short-term ponding and a predominance of hydrophytic vegetation totals
approximately 15-by-70 feet (1,050 square feet). The area exhibiting hydric soils totals
approximately 20-by-20 feet (400 square feet).

Road Rut

A large road rut occurs within the gravel pad/parking lot at the northern edge of the site [Exhibit
4, Photograph 8]. This road rut is located approximately 50 feet from the driveway entrance to
the gravel parking area, along an access road to the fruit stand. Evidence of frequent vehicular
traffic includes the presence of tire tracts through the ponded area. This area exhibits signs of
ponding from the recent rains. Soils exhibit surface cracking due to wetting and drying cycles.
Soils along the margins of the ponding area consist of olive brown (2.5Y 4/3) clay loam with
common, distinct (10YR 5/6) redoximorphic features. As this area is subject to vehicle traffic,
the majority of the feature remains unvegetated; however, vegetation along the margins of the
feature includes curley dock (Rumex crispus, FACW-), toad rush (Juncus bufonius, FACW+),
mule fat (Baccharis salicifolia, FACW), heliotrope (Heliotropium curassavicum, OBL), rabbit
foot grass (Polypogon monspeliensis, FACW+), burr clover (Medicago polymorpha, UPL), salt-
marsh sand spurry (Spergularia marina, OBL), cockleburr (Xanthium strumarium, FAC+), and
black mustard (Brassica nigra, UPL). Portions of this area exhibit evidence of standing water
and a predominance of hydrophytic vegetation. The majority of ponding observed occurs in the
unvegetated portion of the area, where vehicle traffic creates both soil compaction and
depressional topography. A thick layer of fine-grained sediment has settled in this area and
prolongs ponding in the lower portion of this feature. This feature was reassessed following the
April 13-15 storm event. On April 17 the area exhibited ponding extending into the upper
vegetated margins [Exhibit 4, Photograph 15]. On April 21, ponding had receded back to the
unvegetated portion of the feature [Exhibit 4, Photograph 16]. The upper portion of this feature
exhibits neither evidence of ponding or hydric soil characteristics.

The portion of this feature that exhibits ponding totals approximately 20-by-35 feet (700 square

feet). The area exhibiting a predominance of hydrophytic vegetation totals approximately 35-by-
35 feet (1,225 square feet).
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Upper Depressional Area

A depressional area occurs on the upper portion of the gravel pad. This area was observed to be
ponded on April 17, following the April 13-15 storm event [Exhibit 4, Photograph 17]. On April
21, the area had drained completely [Exhibit 4, Photograph 18]. Soils in this area consist of very
dark grayish brown (10YR 3/2) cobbly sandy loam. No redoximorphic features were observed
within the profile. Soils exhibit a platy structure in the upper part and are compact below a depth
of five inches. The platy structure and compaction are likely due to periodic grading of the
gravel pad and are creating the short-term ponding observed at this location. Vegetation within
the depression consists of glass poly (Lythrum hyssopifolium, OBL), toad rush (Juncus bufonius,
FACWH+), heliotrope (Heliotropium curassavicum, OBL), plantain (Plantago elongata,
FACW?*), and salt-marsh sand spurry (Spergularia marina, OBL).

The portion of this feature exhibiting short-term ponding totals approximately 25-by-35 feet (875
square feet). A predominance of hydrophytic vegetation extends beyond the ponded area to a
total area of 30-by-45 feet (1,350 square feet).

IV. DISCUSSION

A. Corps Jurisdiction

There is no Corps jurisdiction associated with the Bayview Project Site. The erosional drainage
features identified along access roads in the upper terrace area do not exhibit the characteristics
of an OHWM as defined in Corps regulations; therefore, these features are not subject to Corps
jurisdiction. The settling basin and road rut areas, which exhibit characteristics of wetlards, are
restricted to the Project Site and are entirely isolated from waters of the United States. These
features would not be subject to Corps jurisdiction pursuant to the SWANCC decision.

B.  CDFG Jurisdiction

There is no CDFG jurisdiction associated with the Bayview Project Site. The erosional drainage
features identified along access roads in the upper terrace area do not exhibit the characteristics
of a stream bed or bank and do not support riparian vegetation or other aquatic resources;
therefore, these features are not subject to CDFG jurisdiction. The mule fat scrub, settling basin,
and road rut areas are entirely isolated and are not associated with a river, stream, or lake;
therefore, these features are not subject to CDFG jurisdiction.

& 1T
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C. CCC Wetlands

No CCC-defined wetlands or vernal pools were identified on either the marine terrace or along
the coastal bluff on site. In the lower portion of the site, three areas were identified that exhibit
characteristics, which could be indicative of the presence of wetlands, as defined by the CCC.
These include the settling basin and swale, the road rut area, and the upper depressional area.
These features exhibit evidence of standing water or soil saturation, as well as hydric soils and a
predominance of hydrophytic vegetation. The mule fat scrub identified in the lower portion of
the site, does not exhibit the characteristics of a wetland as defined by the CCC. This area does
not exhibit wetland hydrology, hydric soils, or a predominance of hydrophytic vegetation.

Settling Basin and Swale

Ponding noted on April 17 in the settling basin/swale, which originated with the storm event of
April 14, was observed to have completely drained by April 21. As this area appears to support
only short-duration ponding, it is our finding that the majority of this area does not exhibit
wetland hydrology and should not be designated wetland by the CCC. Given the formation of
redoximorphic features within the upper soil horizon in a 20-by-20-foot area in the settling basin
feature, it is probable that during extended rainfall events, this area may pond or become
saturated for a longer duration than was observed during this analysis. Research has shown that
Fe pore linings can begin to form within seven days of flooding and will become visible
sometime after that.'> Based on the occurrence of hydric soil features in the 20-by-20-foot area,
it can be inferred that this area occasionally experiences longer duration ponding typical of
wetlands. Conversely, the lack of redoximorphic features in the remainder of the basin/swale
indicates that these areas are only experiencing short-duration ponding, which can occur in
uplands as well as wetlands. It is notable that even in this above-average rainfall year, the
majority of this area is dominated by an upland, annual plant species, Italian rye (Lolium
multiflorum, UPL). Based on the available data, it is our finding that the portion of this area that
should be designated wetland according to the CCC definition, totals 20-by-20 feet (400 square
feet). This is the extent of area that appears to experience ponding for longer than seven days
based on the vegetation and soil features observed there.

121999 - Vepraskas, M. J. 1999. Redoximorphic features for identifying aquic conditions. N. C. Agri. Res. Serv., Raleigh,

NC, Tech. Bull. 301.
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Road Rut

Ponding noted in the road rut feature on April 17 was still present on April 21. In fact, this area
was still ponded on April 30, the day of our site meeting with the CCC. This area experiences
long-duration ponding and exhibits a predominance of hydrophytic vegetation. As such, it may
be designated wetland according to the CCC definition. The portion of this feature exhibiting
both ponding and a predominance of hydrophytic vegetation totals approximately 25-by-30 feet
(875 square feet). However, it should be noted that this feature is located within an active
roadway. Ponding in this area is due to vehicle traffic that has created rutting and depressional
topography and has compacted the soil. Furthermore, this area exhibits disturbance related to the
area’s function as an access road to the fruit stand.

In considering the wetland status of this area, it is noteworthy that the soils in the road rut area
exhibit a chroma of 3. A high chroma soil matrix (2.5Y 4/3) with mottles (10YR 5/6) does not
meet the definition of hydric soils because a chroma of 2 or less is required when redoxymorphic
features are present (chroma 1 is required in the absence of mottles). There are two important
conclusions that can be made based on this observation, both of which call into question whether
the area should be considered a wetland. First, the high chroma matrix could mean that the
feature has not been subject to regular inundation until very recently. In other words, there has
not been sufficient time for “depletion” of the soil matrix to occur, resulting in a low chroma
matrix that is indicative of hydric soils. Recent creation of this feature by vehicular traffic would
be consistent with this observation. The second possibility is that this feature ponds water for
such a short time and so infrequently that depletion of the matrix is just not occurring.

Upper Depressional Area

Ponding noted in the upper depressional area on April 17 (originated on April 14) was observed
to have completely drained by April 21. As this area appears to support only short-duration
ponding, it is our finding that this area does not exhibit wetland hydrology and should not be
designated wetland by the CCC. Soils in this area support this finding, as no evidence of
redoximorphic features were observed. This area does exhibit a predominance of hydrophytic
vegetation; however, the species observed in this feature, including grass poly (Lythrum
hyssopifolium, FACW), toad rush (Juncus bufonius, FACW+), heliotrope (Heliotropium
curassavicum, OBL), alkali plantain (Plantago elongata, FACW*), and salt-marsh sand spurry
(Spergularia marina, OBL), are all highly opportunistic annual species that are able t¢ colonize
areas that only experience ponding during the wettest years, and in many cases, they will colonize
upland areas when rainfall patterns provide sufficient water to allow them to germinate and
persist. During typical or average rainfall years, these species remain dormant (as seed) in such
areas, only to reappear during above-average rainfall events. As such, the presence of these

ex. |17
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Dan Trimble

City of Newport Beach

April 11, 2003 [Revised May 2, 2003]
Page 16

species during what is not only an above-average rainfall year, but within a rainfall year where
approximately three-fourths of the rainfall came between mid-February and the end of April is
not surprising. The fact that this area does not appear to hold water for seven days, during the
wettest six weeks of an above-average rainfall year, is compelling evidence that the area does not
meet the minimal requirements of a wetland as defined by the CCC.

If you have any questions about this letter report, please contact either Tony Bomkamp or Sara
Young at (949) 837-0404.

Sincerely,

GLENN LUKOS ASSOCIATES, INC.

é"/ Z “ e
speZalist

Sara K. Young Tony Bomkamp
Soil Scientist/ Regulatory Senior Biologist/ Regulatory Specialist

5:0560-01a.rpt
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EXHIBIT 4

Photograph 1 - Marine terrace area showing an alkaline pan in the Photograph 2 — Western-most erosional feature extending from the
foreground, vegetated with small-flowered iceplant marine terrace to the gravel pad below. :
(Mesembryanthemum nodiflorum).

GLENN LUKOS ASSOCIATES

1
i

terespasds
Trhivatet
CeEEstY

ERTIITH
(RS S 1 X7 T

it
TeRITEERENS
RIS
RTTH
[RYIRRTYITTIE

TreeveryapiIeeds

FX

Photograph 3 - Eastern-most erosional feature showing the broad Photograph 4 -~ Base of the coastal bluff showing non-native upland
swale topography created by excavation. grasses and casterbean. )
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Photograph 6 — Settling basin area showing willow saplings
surrounded by non-native vegetation.
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Photograph 8 - Road rut area showing moist soil and tire tracks with
vegetation occurring on the margins,
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EXHIBIT 4

Photograph 10 - Mule fat scrub area on April 17, following April 13-15 storm
event.
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Site Photographs

Photograph 11 - Settling basin on April 17, following April 13-15 storm event.




Photograph 13 - Settling basin on April 21, following April 13-

15 storm event.

Photograph 15 - Road rut on April 17, following April 13-15 storm event.

Photograph 14 - Settling basin on April 21, following April 13-15 storm event.

L
- -

Photograph 16 - Road rut on April 21, following April 13-15 storm event.
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:\t\:r:?graph 17 - Depressional area on April 17, following April 13-15 storm Photograph 18 - Depressional area on April 21, following April 13-15 storm

event.
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MEMORANDUM

GLENN LUKOS ASSOCIATE

Regulatory Services

PROJECT NUMBER: 05600001BAYV

TO: John Dixon COASTAL COMMISSION

FROM: Tony Bomkamp : - 0 - O ,
EXHIBIT#__[E

DATE: May 11, 2003 PAGE Z oF_S

SUBJECT: Bayview Wetland Delineation

On Friday afternoon, May 9, 2003, I received a phone call from Mr. Dan Trimble of the City of
Newport Beach. During the conversation Mr. Trimble noted, based on a phone conversation
between Mr. Trimble and Theresa Henry that you had questions about differences between the
delineation report dated April 11 and the revised report dated May 2. Please understand that I am
providing this memorandum based on these phone conversations; however, even if your concerns
were not relayed correctly to me, I believe that this additional information should be helpful. In
order to address these issues, I am providing, among other things, the thought processes that Sara
Young and I have worked through in evaluating the potential wetland features on this site.

First, it is important to note that the process of wetland delineation is oftentimes more art than
science, given that science is built on repeated observation that ultimately allows the investigator
to reach a level of certainty or predictability. Wetland delineation, in many cases, is conducted
without the luxury of repeated observations for a variety of reasons ~ time and budget constraints
are the most common. Rather wetland delineations are typically “snapshots” from which
conclusions must be drawn (usually for regulatory purposes), even where there is a paucity of
data.

Lack of repeated observations is only one potential problem. A second problem is the lack of
really good tools to work with. For example, the National List of Plant Species that Occur in
Wetlands,' while useful and necessary (it’s the best that we have) is not always accurate and in
some cases is woefully inaccurate (e.g., I believe that you share my opinion that Heliotropum
curassivicum should not be afforded the status of “Obligate”). The list makes no distinctions
between perennial species and annual species; nor does it offer any measure of how often specific
species are associated with hydric soils (which should be the real test). The list includes many
phreatophytes as Obligate or Facultative Wet, even though their roots are often 40 feet below the
ground surface, well below the upper 12 or 16 inches where wetland practitioners are focused.

"Reed, P.B., Jr. 1988. National List of Plant Species that Occur in Wetlands. U.S. Fish and Wildlife Service
Biological Report 88(26.10).

29 Orchard .. Lake Forest . California 92630-8300
Telephone: (949) 837-0404 Facsimile: (949) 837-5834
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Since the initial visits to the Bayview site by Sara Young on April 4 and 9, 2003, we have had
some time to interact and attempt to make some sense of the difficult features (i.e. the Basin,
Road Rut and Upper (parking lot) Pond. An important point to consider is that Sara was asked to
take the lead on this delineation because of her expertise in the soils and hydrology of perched
wetlands (for her Master’s Thesis, Sara investigated wetlands with shallow perched water in the
Palouse of eastern Washington). At the time of her initial visits, all three features in question
lacked ponding and saturation. Following these visits, Sara prepared (and I reviewed the April
11, 2003 letter report). An important event occurred on April 14. A storm system moved in on
the 13™ with essentially all of the measurable rainfall occurring mid-day and early evening of the
14th, totaling between 1.5 and 2 inches around Orange County. During a site visit on April 17,
Sara observed extensive ponding in all three features. On Monday the 21th, Sara and I visited
the site together and both the basin and upper pond, which exhibited extensive ponding only four
days prior, were no longer ponded. Soils pits in the basin and upper pond did not find saturation
in any portion of the soil profile.

The inability of these features to hold water for seven days is very important because by any
accepted convention, a minimum of seven days is required to meet the minimum criteria for
wetland hydrology and/or hydric soils. This is also consistent with the lack of redoximorphic
features in most of the basin (except for a small area mapped around the willows) and in the
entirety of the upper pond. This lack of any long-duration ponding and the lack of redox in the
soil within these areas led to questions as to why the road rut was ponding for several days longer -
than the basin and the upper pond and exhibiting redox. We believe that the best explanation is
the combination of compaction/ rutting and fine-grained sediment accumulation in the road rut.
The upper pond, even though it is located within the parking lot (as evidenced by the coarse
gravel that occupies portions of this feature) and exhibits the platy soil structure typical of
compacted areas, is in a low traffic area and has been subject to less of the compaction or rutting
from regular automobile traffic exhibited by the road rut.> Also, the location of the road rut at
the lower end of the site has caused the accumulation of fine-grained sediments in the feature,
which act to hold water for longer duration in this area. Similarly, the basin is outside any traffic
area and exhibits no compaction; hence, only a small portion of this feature appears to hold water
for longer than seven days (at least on occasion).

The question I was asked to address was whether we have changed our determination regarding
the wetland status of the road rut. A careful reading of the two reports shows that our basic
description of the hydrology, redoximorphic features, and vegetation has not changed. These
physical features are present. What has changed is our understanding of the site since the initial
visits and the visit on April 21, when it became apparent that much of the basin and the entirety

? Sara noted in the report the presence of some compaction; probably associated with dozer work or other similar
activities; however, based on our observations, the level of compaction in the upper pond is not sufficient to affect

the rapidity with which the area drains.
Z/s
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of the upper pond lacked wetland hydrology and the corresponding hydric features in the soil,
which confimned our hydrological observations. As we further described, in the discussion
section at the end of the report, the lack of depletion of the soil matrix (i.e. Chroma of 3) is likely
indicative of the recent formation of this feature. The observed conditions have not formed over
time and this feature is nothing more than what we described — a road rut. This could be
contrasted with a common set of occurrences observed in areas such a San Diego, where
networks of roads crisscross historic vernal pool fields with some roads having been constructed
(or trail-blazed) through vemal pools. This is easily confirmed by analyzing historic aerial
photographs. In such cases, the “road ruts” are actually degraded vernal pool basins, and the
soils and biota formed in the features in many instances continue to persist. This is clearly not
the case here, because without the compaction and the rutting that created depressions, it is very
likely that area would not pond for sufficient duration to meet the minimum requirements of a
wetland. Our description of the road rut has not changed; however, our interpretation of the
additional information (i.e., observations of ponding durations after the rainfall or April 14) has
caused us to question whether it is appropriate to make a determination of “wetland” for this
feature.

The last issue to be discussed is the vegetation that we identified within the features. I would
like to address two points relative to the vegetation detected on the site. The first is the use of
vegetation as an indicator in determining the presence of a wetland in the absence of wetland
hydrology or hydric soils. The second is related, informing the first, and relates to the reliability
or accuracy of the indicator status for some of the plants found on the site.

The 1998 CCC Statewide Interpretive Guidelines state that hydric soils and hydrophytic
vegetation “are useful indicators of wetland conditions, but the presence or absence of hydric
soils and/or hydrophytes alone are not necessarily determinative when the Commission identifies
wetlands under the Coastal Act. In the past, the Commission has considered all relevant
information in making such determinations and relied upon the advice and judgment of experts
before reaching its own independent conclusion as to whether a particular area will be
considered wetland under the Coastal Act. The Commission intends to continue to follow this
policy.”

This language is pretty clear. All widely accepted wetland definitions, of which I am aware, start
with hydrology. Wetland hydrology must be present, first and foremost, for any area to be
considered a wetland. For some regulatory programs (e.g., Section 404 of the Clean Water Act)
it is generally necessary to have all three parameters, hydrology, hydric soils, and a predominance
of hydrophytes present for an area to be considered a wetland. When a “Single Parameter” test is
used, such as under the Coastal Act, the presence of hydric soils or a predominance of
hydrophytic vegetation is used as a surrogate for, or indicator of, the presence of wetland
hydrology. The presence of either wetland soils or plants “confirms” the existence of a wetland

Ex. I8
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because it is assumed that the hydrology is present. The presence of indicator species, in the
documented absence of wetland hydrology would not be sufficient to make a case that wetlands
are present. The language in the Interpretive Guidelines recognizes this explicitly.

Annual plants, such as the opportunistic species detected within the road rut and upper basin can
be particularly problematic when used to make such “Single Parameter” determination. First, all
of the plants noted are able to germinate and persist in upland areas during wet years. I
commonly observe species such as Juncus bufonius, Spergularia marina, Heliotropum
currasivicum, and Lythrum hyssopifolium in upland areas during average or above-average
rainfall years. In many instances, during wet years, these species “leak” out of the wetland area
into the adjacent nearby uplands. As an example, on Saturday May 10, 2003, I was conducting
rare plant surveys on a large tract of land in southern Orange County. While traversing a heavily
traveled dirt ranch road I noted thousands of individuals of Juncus bufonius growing in the road
that was traversing barley fields. The road was heavily compacted and as a result was poorly
drained, providing sufficient conditions for lots of toad rush during this wetter than normal year.
Spergularia marina is also common on compacted roads in vemal pool complexes as well as
other upland areas during years of adequate rainfall. This year it has been common in farm fields
in both Riverside and Orange counties, especially where there is irrigation. I find heliotrope
growing in upland areas more often than I find it in wetlands. In my estimation, Spergularia and
Heliotropum deserve an indicator status of FAC or FACW at the best, meaning that by definition,
they occur outside of wetlands between 33- and 50-percent of the time. The “wisdom” in
requiring three parameters is that potential errors in judgment are substantially lessened.

It is also important to keep in mind that while many of these species have adaptations that allow
them to survive long-term ponding (e.g., Baccharis salicifolia and Rumex crispus, are capable of
producing extensive adventitious root systems when the plants are under water), they can also
survive quite well in uplands. I could cite numerous examples of mule fat and curly dock
growing with only upland species where the soils were clayey or there was just enough extra
water from sheet flow to support them, but where wetland hydrology was not present. The point
here is that presence of opportunistic annual plants, which are highly adaptable and able to
tolerate a wide range of conditions, is not sufficient to prove the existence of a wetland when
direct observations indicate that hydrology and hydric soils are missing (specifically in the case
of portions of the basin and the upper pond).

In summary, it is our position that those portions of the basin that lack hydric characters in the
soil and also are not able to hold water for more than seven days should not be considered a
wetland. The area around the willows with redox in the soil meets the minimum test for
wetlands. The upper basin lacks wetland hydrology because it is not capable of ponding water
for sufficient periods, a fact that is confirmed by a complete absence of redox in the soil. The
presence of opportunistic annual species is not sufficient in our opinion, given the range of
conditions that all of these species can tolerate. Finally, while the road rut exhibits hydrology,

ex. ¥
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hydric characteristics in the soil, and the same suite of opportunistic, highly adaptable annuals, it
is not appropriate to designate it as a wetland, since it is only because of regular vehicular traffic,
in an established parking lot maintained to serve an operating produce stand, that created the
depression and compacted the soil.

I hope these comments are helpful. Iknow that you are working hard to synthesize the data and
make a determination. If I can be of any additional help please do not hesitate to contact me.



STATE OF CALIFORNIA - THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR
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MEMORANDUM
COASTAL CommISSION
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Ecologist / Wetland Coordinator
ExHIBIT #__1 4
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TO: Anne Blemker

SUBJECT: Lower Bayview Project (5-03-091)
DATE: May 14, 2003

Documents reviewed:

10/29/01. Keane Biological Consulting. Biological resources report, Bayview senior
affordable housing and park project, City of Newport Beach, California.

03/10/03. M. Hanscom and R. van de Hoek (Wetlands Action Network). Letter to Anne
Blemker (CCC) re: “Bayview Landing, Newport Beach; applicant: City of Newport
Beach.”

03/17/03. D. Bramlet (Consulting Biologist). Letter to Kathy Keane (Keane Biological
Consulting) re: “Bayview Landing, Wetland and Vernal Pool Evaluation.”

03/21/03. K. Keane (Keane Biological Consulting). Letter to Dan Trimble (Cityof
Newport Beach) re: “Letter to the California Coastal Commission regarding the Bayview
Landing site.”

04/04/03. R. Hamilton (Consulting Biologist). Letter to Jan Vandersloot re: “Biolgoical
review of Bayview Landing site.”

04/06/03. R.van de Hoek (Biologist/Geographer). Bayview Landing in Newport Beach:
Wetlands delineation and field biological evaluation. A report submitted to the California
Coastal Commission.

04/11/03. S.K. Young and T. Bomkamp (Glenn Lukos Associates). Letter to Dan
Trimble (City of Newport Beach) re: “Jurisdictional delineation of the Bayview property,
Newport Beach, Orange County, California.” '

05/02/03. S.K. Young and T. Bomkamp (Glenn Lukos Associates). Letter to Dan
Trimble (City of Newport Beach) re: “Jurisdictional delineation of the Bayview property,
Newport Beach, Orange County, California”. Revised version of the 04/11/03 letter
report.
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05/11/03. T. Bomkamp. Letter to John Dixon (CCC) re: “Bayview Wetland Delineation.”

The Coastal Act defines wetlands as “...lands within the coastal zone which may be
covered periodically or permanently with shallow water....” The definition adopted by
the Commission and codified in Section 13577(b)(1) of Title 14 of the California Code of
Regulations defines a wetland as, “...land where the water table is at, near, or above the
land surface long enough to promote the formation of hydric soils or to support the
growth of hydrophytes....” In discussing boundary determinations, the same section of
the Regulations specifies that wetlands have a “predominance” of hydrophytic cover or
a “predominance” of hydric soils. Although the definition is based on inundation or
shallow saturation long enough for anaerobic reducing conditions to develop within the
root zone', in practice hydrology is the most difficult wetland indicator to demonstrate.

In California, a predominance of hydrophytes or a predominance of hydric soils is taken
as evidence that the land was “wet enough long enough” to develop wetland
characteristics.

Three areas at the Bayview site were characterized as having a preponderance of
hydrophytic vegetation by Glenn Lukos Associates (GLA), the City’s wetland
consultants. These were designated as 1) Settling Basin and Swale, 2) Road Rut, and
3) Upper Depressional Area. Portions of the “Settling Basin” and “Road Rut” exhibited
all three wetland parameters: hydrophytic vegetation, hydric soils, and wetland
hydrology.

“Settling Basin and Swale”

GLA recommended that, “...the portion of this area that should be designated wetland
according to the CCC definition totals 20-by-20 feet (400 square feet). This is the extent
of the area that appears to experience ponding for longer than seven days based on the
vegetation and soil features observed there.” A somewhat larger, contiguous area
exhibited short term ponding during the period of observations and had a predominance
of hydrophytic vegetation. It is my opinion that the latter 1,050 square-foot-area meets
the definition of “wetland” under the Coastal Act and California Code of Regulations.

“‘Road Rut”

In their April report, GLA concluded that this area exhibits “the characteristics of
wetlands as defined by the CCC.” No conclusion was drawn in the May revised report,

! As demonstrated by the definitions of hydric soils and hydrophytes: “A hydric soil is a soil that formed
under conditions of saturation, flooding, or ponding long enough during the growing season to develop
anaerobic conditions in the upper part.” National technical committee for hydric soils, October 18, 1994,
A hydrophyte is, “Any macrophyte that grows in water or on a substrate that is at least periodically
deficient in oxygen as a result of excessive water content...." Environmental Laboratory. 1987. Corps of
Engineers Wetland Delineation Manual. U.S. Army Corps of Engineers, Washington, D.C.

2/y
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but is was emphasized that the ponded area was probably caused by “vehicle traffic
that has created rutting and depressional topography and has compacted the soil.” In
his May 11 letter, Tony Bomkamp suggested that, “...while the road rut exhibits
hydrology, hydric characteristics in the soil, and ... opportunistic, highly adaptable
annuals, it is not appropriate to designate it as a wetland, since it is only because of
regular vehicular traffic, in an established parking lot maintained to serve an operating
produce stand, that created the depression and compacted the soil.” | agree that this
depressional area has probably been caused by relatively recent human activities and
has little resource value. Nevertheless, GLA documented the presence of all three
wetland characteristics and thereby demonstrated that the area currently meets the
definition of “wetland” under the Coastal Act and California Code of Regulations,
regardless of genesis or functional value.

A larger area ponds for long (7-30 days), and perhaps very long (>30 days), duration
than is characterized by a predominance of hydrophytes. However, this is an atypical
situation, since the continuing vehicular disturbance no doubt prevents the
establishment of more vegetation. It is, therefore, my opinion that the area delineated

. as “wetland” should include the area that was ponded for long duration during the period
of observations in 2003 and any adjacent areas that showed a preponderance of
hydrophytic vegetation.

“Upper Depressional Area”

GLA demonstrated that this area has a preponderance of hydrophytes. Indeed, all of
the five dominant species present are designated FACW or OBL2, However, GLA
concluded that, “[t]he fact that this area does not appear to hold water for seven days,
during the wettest six weeks of an above-average rainfall year, is compelling evidence
that the area does not meet the minimal requirements of a wetland as defined by the
CCcC”

The Coastal Commission has found that OBL, FACW, and FAC species in the U.S. Fish
and Wildlife Service’s “National list of plant species that occur in wetlands: California
(Region 0)" are presumptively “hydrophytic” and, in general, a preponderance of those
species is presumptive evidence of a wetland. The strength of this test is greater where
most dominant wetland indicator species are classed as FACW or OBL?. In recognition

? “Obligate Wetland (OBL) — > 99% of occurrences in wetlands under natural conditions; Facuttative

Wetland (FACW) - 67-99% of occurrences in wetlands. One of the species present (Heliotropium

curassavicum, OBL) is probably misclassified. In coastal California it appears to be Facultative (FAC) ~ |
34-66% of occurrences in wetlands. It is Tony Bomkamp's opinion (May 12 letter), based on his field

experience, that Spergularia marina (OBL) also would be more appropriately categorized as FAC or

FACW.

% “While both OBL and FACW species are universally recognized as useful indicators of wetlands, FAC

and FACU are not reliable wetland indicators and their use in wetland delineation has been contentious

(see 56 Federal Register 40446-40480, August 14, 1991). Since they occur in wetlands with some

frequency and may even dominate certain types, they have the potential to be hydrophytes...." Tiner,

EX. 19
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of the fact that a proportion of wetland indicator plants occur in uplands, the wetland
presumption may be falsified where is there is strong, positive evidence of upland
conditions (as opposed to a lack of evidence, for example, of hydrology).

In the present case, the only evidence presented that the “upper depressional area” is
upland in character is that it ponded for at least 3 days but less than 7 days after 1.55
inches of rain following a 28-day period of no rainfall. It was also asserted that all the
dominant species present are, “...highly opportunistic annual species that are able to
colonize areas that only experience ponding during the wettest years, and in many
cases, they will colonize upland areas when rainfall patterns provide sufficient water to
allow them to germinate and persist.” These observations and opinions do not, |
believe, constitute strong, positive evidence of upland conditions. In addition, the fact
that none of the dominant vegetation was characteristic of uplands substantially
weakens the argument that each of the several wetland indicator plants occurred in the
same small area by happenstance. Based on the available evidence, it is my opinion
that the area that exhibited a preponderance of hydrophytic vegetation meets the
definition of “wetland” under the Coastal Act and California Code of Regulations.

Other Areas

Roy van de Hoek identified several other areas that he felt were potential wetlands.
These included a few small alkaline pans on the marine terrace and a patch of mulefat
in the lower area. None of these areas exhibited a preponderance of hydrophytes,
hydric soils, or evidence of wetland hydrology. Therefore, | conclude that these areas
do not meet the definition of “wetland” under the Coastal Act and California Code of
Regulations. '

Buffers

The three wetland areas do not appear to be natural features. They were probably
created by human activities and have not developed the important resource values
generally associated with natural wetlands. No sensitive species appear to be reliant
upon them. In view of their relatively degraded nature, | think that 25-foot wide buffers
would be amply protective if the buffers were planted with native vegetation appropriate
to the area and invasive exotics removed from the wetlands and buffers.

1999, . Wetland indicators. A guide to wetland identification, delineation, classification, and mapping.
Lewis Publishers, Boca Raton, FL, page 78.
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TECHNICAL MEMORANDUM

Hydric Soils Investigation

Bayview Property RECEIVED

Newport Beach, California South Coast Region
JUN

PREPARED FOR: The City of Newport Beach 19 2003

PREPARED BY: Fuscoe Engineering CALIFORN] A

DATE June 17, 2003 COASTAL COMMISsIoN

Executive Summary

Three observation sites on the Bayview property (see Figures 1 and 2) were analyzed for
hydric soil condition. The general principles of hydric soils in wetlands are provided
initially, followed by the field soil percolation tests.

The soil in the project site is classified as Thermic Soil. The growing season for
Thermic Soil is February — October. The hydric soil analysis obtained the following
results:

Hydric Soil Condition — Based on Hydric Soil Criteria #3:

Site L.D. | Location Hydric Soil Condition | Ponding Condition
A-1 Near the toe of slope No FR, 6", EB, Nov. — Mar.
A-2 Near the sewer No FR, 117, VB, Sept. — Mar.
manhole
A-3 Near the willow patch | Yes FR, 167, LO, Nov. — Mar.
Notes:
Criteria:
Frequency | FR | Frequent Estimated average number of > 50 times in 100
ponding events per time span years
EB Ex'tremely Criteria: < 4 hours
Duration Brief — Estimated average duration
VB | Very Brief  flood event 4 to < 48 hours
LO | Long pe 7 to < 30 days
Ponding | Nov — Mar. The months ponding generally occurs
D 67,117,167 The average, representative depth of
epth
ponded water

The above results indicate that the soil in the willow site meets the hydric soil definition,
because of the fact that the soil is frequently ponded longer than 7 days during the
growing season. The soils in other sites do not meet the definition of hydric soil.
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This memorandum provides an assessment on the hydric soil condition for the three
observation sites in the Bayview property. The general principles of hydric soils are
provided initially, followed by field soil percolation tests of the soils on the observation
sites.

Introduction

The Bayview project site is located at the cross streets of Jamboree Road and Backbay Drive
(see Figure 1). This study estimates the frequency, depth, and duration of standing water
that occurs on three local depression areas (observation sites) within the project site (see
Figure 2). The results of the investigation are to serve as technical support to assist the City
with the delineation of the jurisdictional wetlands within the project site.

This report uses the USDA Definition of Hydric Soils on determining the soil condition of
the project site. The definition of a hydric soil is a soil that has formed under conditions of
saturation, flooding or ponding long enough during the growing season to develop
anaerobic conditions in the upper part. The concept of hydric soils includes soils developed
under sufficiently wet conditions to support the growth and regeneration of hydrophytic
vegetation. Soils that are sufficiently wet because of artificial measures are included in the
concept of hydric soils. Also, if the hydrology of a depression area has been artificially
modified, the soil can still be considered hydric. If multiple storm events occur in a short
period of time, areas may stay ponded longer, but this does not necessarily mean the soil is
hydric.

There are four criteria of defining hydric soils. This report mainly follows Criteria 3. USDA
Criteria 3 defines hydric soils as those that are frequently ponded for long duration (7 days)
or very long duration (one month) during the growing season.

EX.20
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HYDRIC SNILS INVESTIGATION CITY OF NEWPORT BEACH

Depth of Water

The water depth in the observation site varies with its storage capacity. The storage of the
water in the site is an integration of all inflows and outflows of water. The general balance
between water storage, inflows and outflows is expressed as:

Change in Depth = Change in Storage / Wetland Area

Change in Storage = Inflows - Outflows

The storage is a function of the total inflow minus the total outflow. There are a number of
variables contributing to changes in storage:

Inflow:
s  Precipitation
o  Surface Inflow
¢ Groundwater Inflow (N/A)

Outflow:
o Evapotranspiration
¢ Infiltration
o Surface Outflow

The change in storage includes two interdependent components: 1) the duration of ponding
and 2) the depth of ponding. The topographic feature, climate, and inflow are the major
factors determining the duration and depth of water in the wetland areas. In the
summertime, wetland water losses through evapotranspiration and infiltration can far
exceed water gains through precipitation.

Topographic Features

The project site is an open space of approximately 15 acres. Of which, 11 acres are upland
and slopes; 4 acres are low land. Within the low land, three local depression areas that
result in ponding are to be investigated for their soil conditions. These three areas are
identified as:

1) Slope Area: near the toe of slope with an area of 769 sq ft.
2) Sewer Area: near the sewer manhole with an area of 1,296 sq ft.

3) Willow Area: near the willow trees with an area of 4,387 sq ft.

Figure 2 shows the locations of these observation sites and their sub-drainage areas. The
following table lists the topographic features of the study areas:

EX. 20
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HYDRIC SOILS INVESTIGATION CITY OF NEWPORT BEACH
- . Pond Area | Drainage Area | Low Elev. | Breakout | Max. Depth
ID L P
Site ocation (sq ft) (sq ft) Point (ft) | Elev.(ft) | (inches)
A-1 Slope Area 769 5,137 20.6 21.1 6"
A-2 Sewer Area 1,296 74,679 15.2 16.1 11"
A-3 Willow Area 4,387 26,145 14.2 15.5 16"

In the above table, the maximum depth of the pond is measured from the lowest point to the
breakout point in the observation site (see Figure 2).

To describe the water depth of the site, the hydrologic conditions are summarized by
months. The inflow/outflow of the site is usually expressed as depth (inches) per month.
Listed below are descriptions of the hydrologic conditions for the wetland:

Hydrology

Monthly Mean Temperature (°F)

Jain Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
550 559 565 586 612 639 671 685 676 648 595 554

* Station (See Figure 5): Newport Beach Harbor, located at 33.60°N 117.88°W, Elevation 9 feet above sea
level, data period 1969-1990.

Monthly Mean Potential Evapotranspiration (inches/month)

Jan Feb Mar Apr May Jun Jul Aug Sep Oct
165 215 359 477 512 571 593 591

Nov Dec
439 322 218 1.68

* Adopted from the California Irrigation Management Information System (CIMIS), Long Beach.

Monthly Mean Rainfall (inches/month)

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
296 257 215 0.74 023 009 0.03 010 024 029 119 157
* Stations (See Figure 5):
1. Signal Hill, located at 33.80°N 118.17°W, Elevation 100 feet above sea level, data period
1948-1999. :
2. Long Beach, located at 33.83°N 118.16°W, Elevation 25 feet above sea level, data period 1968-
1999.
3. Laguna Beach, located at 33.56°N 117.80°W, Elevation 210 feet above sea level, data period
1948-1999.

Ex.20
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HYDRIC SOILS INVESTIGATION CITY OF NEWPORT BEACH
Monthly Mean Inflow to The Site (inches/month)
Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
A1 | 194 172 144 49 15 06 02 07 16 19 79 105
A-2 | 1706 1481 1239 426 133 52 17 58 138 167 68.6 905
A3 [ 176 153 128 44 14 05 02 06 14 17 71 94

The above table indicates the monthly cumulative water depth in each observation site
without any losses (i.e. evapotranspiration and soil infiltration).

Duration of Ponding

The duration of ponding describes the average length of time that water will remain in the
system before being drained out. For a conservative estimation of the duration of ponding
in the site, it is assumed that soil infiltration is the main cause for draining the water out
from the pond. The total monthly ponding time can be estimated based on the following

equation:

Total Monthly Ponding Time = (Inflow — Evapotranspiration) / Soil Infiltration Rate

The soil infiltration rates of the study sites were obtained from the field percolation tests (see
Appendix A). The infiltration rates for the study sites are summarized below:

Soil Infiltration Rates (inches/hour)

Site ID Field Test Notes
A-1 1.75 PT-1
A-2 1.75 PT-3
A-3 0.053 PT-5

The total duration of ponding in each month for the investigated sites are estimated as:

Total Monthly Ponding Time (days/month)

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
A-1 042 036 0.26 0.003 0.0 0.0 0.0 0.0 0.0 0.0 014 0.21
A-2 402 348 286 09 019 0.0 0.0 0.0 022 032 158 211
A-3 125 103 724 00 0.0 0.0 0.0 00 0.0 0.0 3.87 6.07

The table above shows the total number of days in each month of the year that ponding may
occur in each site. The wetter months, from November through March, the site will receive
enough water to pond more often than the other months. Besides the soil infiltration, the
evapotranspiration will reduce the duration of ponding, especially in the warmer months,

from June to August.
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HYDRIC SOILS INVESTIGATION CITY OF NEWPORT BEACH

The maximum duration of ponding in a single storm event can be estimated by the length of
time required to drain the maximum ponding depth in the study site. This is computed
through the following equation:

Ponding Duration = Max Ponding Depth / Soil Infiltration Rate

The maximum ponding duration in a single storm event for each site is listed below:

Maximum Ponding Duration in a Single Storm Event

Site ID Maximum Depth Maximum Duration
A-1 6" 3.43 hours
A-2 11” 6.29 hours
A-3 16” 12.58 days

The above results indicate that only the willow area has the potential to pond the water for
more than seven days. The other sites will drain the water completely within 12 hours.

Conclusion
The hydric soil condition for the observation site is generally determined by surface inflow,
water storage capacity, and soil infiltration rate. The following tables summarize the results

of analysis:

Duration - Estimate how long, typically, it stays ponded

. Criteria: ]
Site LD. D‘ér;:;m gggj Estimated average gﬁ?::;i
' duration per flood event
a1 | Bxgemely | gy <4hours|  3hours
Brief
A-2 Very Brief VB 4 to 48 hours 6 hours
A-3 Long LO 7 to 30 days 13 days

Depth - Estimate the average, representative depth of ponded water

Site LD. Depth Beginning Month Ending Month
A-1 6" November March
A-2 117 September March
A-3 16” November March




HYDRIC SOILS INVESTIGATION CITY OF NEWPORT BEACH

Frequency - Estimate how often, typically, it ponds

F enc Code Criteria:
Site L.D. requency Estimated average number of ponding
Class Conv. ;
events per time span
A-1 Frequent FR > 50 times in 100 years
A-2 Frequent FR > 50 times in 100 years
A-3 Frequent FR > 50 times in 100 years

Growing season:
The soil type in the project site is mainly Thermic Soil. The growing season for Thermic
Soil is February - October.

Hydric Soil Condition - Based on Criteria #3

Site L.D. Hydric Soil Condition Ponding Condition

A-1 No FR, 6”, EB, Nov. — Mar.
A-2 No FR, 11", VB, Sept. - Mar.
A-3 Yes FR, 16”, LO, Nov. - Mar.

The above results indicate that only the soil in the willow site meets the hydric soil
definition, which means the soil is frequently ponded for longer than 7 days during the
growing season. The soils in the other sites do not meet the definition of hydric soil.



RECEIVED

South Coust Region
JUN 19 2003

CALIFORNIA
COASTAL COMMISSION

A1l

Area= 769 sq-ft
Drainage Area= 5,137 sq-ft

A2

Area= 1,296 sq-ft
Drainage Area= 74 679 sq-ft

A3

Area= 4,387 sq-ft
Drainage Area= 26,145 sg-ft

LEGEND

Low Elevation Point
Borehole
Reference Point
Pond

@G\XxX0e

2

e B
R i
A
ly el .
| B | @
4

. 17280
T e 06-15.2003

X

/%

—e FIGURE 2- LOCATION MAP OF OBSERVATION SITES i




STATE OF CALIFORNIA — THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT. SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE AND TDI (315) 904- 5200
FAX (413) 904- 5400

MEMORANDUM

' COASTAL
FROM:  John Dixon, Ph.D. Vg agcq_mg%!f}N

Ecologist / Wetland Coordinator
EXHIBIT #

TO: Anne Blemker PAGE__/ OF 3

SUBJECT: Bayview Property
DATE: June 20, 2003

Documents reviewed:

03/17/03. D. Bramlet (Consulting Biologist). Letter to Kathy Keane (Keane Biological
Consulting) re: “Bayview Landing, Wetland and Vernal Pool Evaluation.”

04/04/03. R. Hamilton (Consulting Biologist). Letter to Jan Vandersloot re: “Biological
review of Bayview Landing site.”

04/06/03. R. van de Hoek (Biologist’/Geographer). Bayview Landing in Newport Beach:
Wetlands delineation and field biological evaluation. A report submitted to the California
Coastal Commission.

04/11/03. S.K. Young and T. Bomkamp (Glenn Lukos Associates). Letter to Dan
Trimble (City of Newport Beach) re: “Jurisdictional delineation of the Bayview property,
Newport Beach, Orange County, California.” '

05/02/03. S.K. Young and T. Bomkamp (Glenn Lukos Associates). Letter to Dan
Trimble (City of Newport Beach) re: “Jurisdictional delineation of the Bayview property,
Newport Beach, Orange County, California”. Revised version of the 04/11/03 letter
report.

05/11/03. T. Bomkamp. Letter to John Dixon (CCC) re: “Bayview Wetland Delineation.”

06/12/03 (06/15/03 on cover). Fuscoe Engineering. Hydric soils investigation, Bayview
property, Newport Beach, California. A report to the City of Newport Beach.

Fuscoe Engineering and ADvTech personnel visited the Bayview property June 5, 2003,
conducted field percolation tests, and collected samples for a laboratory analysis (in the
Fuscoe report, the results of the laboratory analysis are noted as “pending”). Fuscoe
calculated the maximum possible depth of the three presumptive wetland areas based
on the elevations of the pond bottoms and the “breakout” points — the points at which
water could drain. Soil infiltration rates were calculated from the results of the
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percolation tests. The percolation test basically consisted of creating a 2-foot deep
hole, filling it with water and, after the hole drained, filling it a second time. The rate at
which the hole then drained was recorded. All but one hole drained relatively quickly;
the 5th hole in the basin area still had standing water after 7 days.

The maximum duration of ponding from a single storm was calculated by dividing the
maximum pond depth by the rate at which it would be expected to empty, assuming all
water loss results from infiltration (a conservative assumption). In addition, the total
duration of ponding for each month was also estimated based on the long term average
monthly rainfall (and, necessarily, a number of unspecified assumptions regarding the
duration and timing of rainfall events). A subset of these estimates is presented in the
following table. Total Monthly Ponding is for January, which is the month of greatest
average rainfall (2.96 in). ’

. - Max Duration of Ponding Total Monthly
Site Description Max Depth from Single Storm Ponding Time (Jan
A-1 Siope (SE) 6" 3.43 hours 0.42 days
A-2 “‘Road Rut” 117 6.29 hours 4.02 days
A-3 Willow area »

basin (NW) 16 12.58 days 12.5 days

The report concludes that, “...only the willow area has the potential to pond the water for
more than seven days. The other sites will drain the water completely within 12 hours.”

Fortunately, we have a good test of this modeling effort. After 28 days without any
rainfall, a storm moved into the area and dropped between 1.5 and 2.0 inches of rain in
Orange County, with nearly all the rainfall occurring on April 14, 2003. Wetland
scientists from Glenn Lukos Associates visited the Bayview property on both April 17
and April 21, 2003. Mr. Bomkamp writes, “During a site visit on April 17, Sara observed
extensive ponding in all three features. On Monday the 21%, Sara and | visited the site
together and both the basin and upper pond...were no longer ponded.” Therefore, after
an isolated storm event following a long dry period, the road rut ponded for at least 7
days and the other 2 areas ponded for an unknown duration between 3 and 7 days.
Based on this set of observations alone, the predictions of Fuscoe’s modeling effort are
falsified. However, there is additional evidence of ponding that is available.

Robert Hamilton visited the site on March 14 and March 25. He observed ponded water
at the “road rut” area on both visits. The basin area was muddy on the first visit and
there was standing water in recent tire tracks on the second visit. Apparently the “road
rut” area was inundated longer than the basin area. David Bramlet made similar
observations on March 14 and, based on his examination of the site, made the following
judgments: [re “road rut’} “It is assumed that the water is from rainfall and a portion of
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this area appears to remain ponded for several weeks.” and [re basin] “This contains a
long, low depression that retains water for a relatively short period of time, perhaps a
week or more following a rainfall event.”

The discrepancy between the predicted and observed behavior of water in the three wet
areas is probably related to the methods employed in the percolation test. The test
holes were 2-feet deep, whereas it is very likely that the major cause of ponding in
these areas is near-surface compaction that has reduced permeability.

In summary, neither the estimates of maximum possible ponding duration nor the
relative lengths of ponding in the 3 wetland areas that are presented in the report of the
hydric soils investigation correspond with the available empirical observations. In my
opinion, the information in the Fuscoe Engineering report does not provide a basis for
altering the conclusions presented in my memo to you of May 14, 2003.
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EXECUTIVE SUMMARY

Based on a request by the City, Charles J. Newling of Wetland Science
Applications, Inc. conducted wetland determinations on four specific areas of concern on
the Bayview Property in Newport Beach, California. These were Area A (Settling Basin
and Swale), Area B (Depression with Road Rut), Area C (Upper Depressional Area), and
Area D (Heliotrope and Black Mustard Area). Wetland ecologists use the same suite of
technical tools (i.e. independent observations of three possible parameters, plants, soils,
and/or hydrology) to make wetland determinations. The train of logic used to decide
whether or not a location is a wetland may differ based on which regulatory agency is
involved (e.g. Corps of Engineers, California Department of Fish and Game, California
Coastal Commission). Some agencies use observations from only one of the parameters,
others require all three. All four locations were evaluated both using the parameters
singly and also in combination. Regardless of the approach used, the results were the
same: Areas A and B met minimal requirements as wetlands; Areas C and D did not
qualify as wetlands.

All of the locations are accidents of construction which have developed on old fill
or dredged material. Two of the locations, Areas A and B near the north edge of the site,
have developed minimal characteristics to qualify as wetlands. However, the remaining
two locations, Areas C and D were not wetlands. This finding was true whether the
locations were evaluated using only one of the parameters singly or if they were used in
combination. Rationale for the decisions made for each location is provided in the
Results section. Background and ecological support for the rationale is explained in the
Discussion section. Area C was the most problematic of the four locations. It lacked
wetland hydrology. It lacked hydric soil. However, it had some plants that usually occur
in wetlands but can also occur in nonwetlands. The latter was the case for Area C based
on direct site observations as well as careful review of the classic California botanical
texts and ecological evaluation.
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INTRODUCTION

On August 1, 2003, Charles J. Newling of Wetland Science Applications, Inc.
(WSA) was contacted by Mr. Tony Bomkamp of Glenn Lukos Associates (GLA) on
behalf of their client, the City of Newport Beach California (the City), to conduct a “peer
review” of wetland delineation work. Later that day, arrangements for an independent
evaluation of a site known as the Bayview Property were confirmed with Mr. Dan
Trimble of the City of Newport Beach Planning Department. On August 5, 2003, Mr.
Newling, accompanied by Mr. Bomkamp, visited the Bayview Property, a site of
approximately 16 acres in size located south and west of the intersection of Jamboree
Road and Back Bay Drive in the City of Newport Beach. There he conducted an
independent evaluation of four locations that were areas of concern to the City. On site,
Mr. Newling was also met by Mr. Trimble and Ms. Susan Hori who provides
independent legal counsel to the City. Mr. Trimble was present for the majority of the
site visit. This report documents the findings by Mr. Newling.

METHODS

Several sources of information were reviewed for the production of this report.
They are cited when applicable in the text and subsequently detailed in the Literature
Cited section. The primary sources were the letter report to Dan Trimble dated April 11,
2003 [Revised May 2, 2003] from Glenn Lukos Associates entitled “Jurisdictional
Delineation of the Bayview Property, Newport Beach, Orange County, California”
(Young, S.K. and T. Bomkamp 2003) and the site geotechnical report (Wright and
Markouizos 2003). Likewise, some pertinent correspondence regarding the site was
reviewed (Dixon [May 14, 2003 and Julyl 2003] and Bomkamp [May 11, 2003]).
Finally, information as cited in the text was also taken from various technical sources
including from a number of well-known botanical texts such as Hickman (1993), Mason
(1957), and Munz (1959, 1968, 1974).

Four specific locations on the Bayview Property were positions of interest
(personal communication, T. Bomkamp and D. Trimble). In the GLA report (Young and
Bomkamp 2003) the first three are described as the “Settling Basin and Swale”, “Road
Rut”, “Upper Depressional Area”, and the fourth was the “Heliotrope and Mustard Area”
(personal communication, T. Bomkamp). In this report, the four locations respectively
also are referred to as A, B, C, and D (Figure 1). '

The four locations in question were evaluated by use of the Corps of Engineers
Wetland Delineation Manual (Environmental Laboratory 1987) as currently applied
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(Studt 1991, Williams 1992)". This included use of the National List of Plants that Occur
in Wetlands as currently applied (Reed 1988) to determine the “indicator status” of plant
species observed. For completeness, plant indicator status was cross-checked against the
revised but not nationally accepted version of the National Plant list (Reed 1996). It was
recognized that the California Department of Fish and Game and particularly the
California Coastal Commission (1981a, 1981b) apply somewhat different approaches to
identifying wetlands, a modified one-parameter approach versus a three-parameter
approach as used by the Corps (Environmental Laboratory 1987). This difference is
considered in the Discussion section. The areas in question were also reviewed by this
approach.

Hydrology interpretation was supplemented with direct observations recorded by
GLA earlier this year (Young and Bomkamp 2003) and confirmed on site by Tony
Bomkamp. Table 1, which documents 2003 precipitation data for the project vicinity, is
derived from Young and Bomkamp (2003:2).

Table 1. 2003 Precipitation Data* for Project Vicinity

STORM EVENTS PRECIPITATON (in Inches)
February 11-13 2.55
February 25-26 1.70
March 4 0.28
March 16-17 3.78
April 13-15 ~ 1.55
May 3-4 0.60
TOTAL PRECIPITATION THIS YEAR | 14.44
AVERAGE PRECIPITATION 12.18

* Data from Costa Mesa Station.

Direct observations of the areas in question by GLA on April 17 and 21
immediately following a significant storm event during April 13-15 (Young and
Bomkamp 2003) within a wetter than average spring are important complements to the
observations made in this study. They were confirmed in the field by Mr. Bomkamp
(personal communication) and incorporated into the analysis of data for this report.

The soil survey for Orange County was also consulted (Wachtell 1978). Three
possible map units were mapped for the areas in question on the Bayview Property: the
well drained 112—Balcom clay loam, the moderately well drained, 179—Myford sandy
loam, thick surface, 2-9 percent slopes, and 115—Beaches. This mapping was not of
much assistance, however, because most of the property in the vicinity of Areas A, B, C, .
and D, looked like it was fill or dredged material placed over the original soils.

The geotechnical report for the site (Wright and Markouizos 2003) confirms this
suspicion stating: “Significant amounts of uncertified artificial fill (Afu), approximately

! During the 1980°s, Mr. Newling, the author of this report, was one of the Corps’ scientists who
participated in writing the Manual (Environmental Laboratory 1987).
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6-15 feet thick, have been placed over the site in the past, probably in the late 1950’s
during the construction of the Newport Dunes. The majority of the fill material is
believed to be dredged sludge, derived from the back bay, as evidenced from the
abundant shell fragments”. Nonetheless, the textures of the soils present made them
naturally responsive to redox reactions induced by alternating wetting and drying. Asa
result, useful interpretation of soil was possible due to in situ development of certain
redoximorphic features, specifically oxidized rhizospheres and redox concentrations on
ped faces and strata interfaces. Therefore, interpretation of on site soil indicators (e.g.
color patterns) was valid. '

The geotechnical findings (Wright and Markouizos 2003) also make it obvious
that any features on the site in question, including possible wetlands, are not of natural
origin. Rather they are accidents of construction, developing at whatever advantageous
topographic shape remained after the last grading or settlement of the fill or dredged
material. They could not have been original features that naturally occurred prior to the
disposal of this material.

RESULTS

Data were collected for five locations, Plots A, B1, C, D, and B2 (Figure 1). The
data sheets recorded for each are presented in Appendix 1. The first four sampling points
represented the central, lowest zones of the four areas in question. They were selected in
order to characterize the wettest possible (i.e. most likely to be wetland) positions in each
location. Plot B2 represented the upper portion of the slope of the Road Rut location. A
decision, or “wetland determination” (Environmental Laboratory 1987), was made for
each location as to whether or not it qualified as wetland. Plots A and B1 were
determined to be in wetlands; the remainder were not. Specific findings and the rationale
for the determination made at each location follow.

Area A—Settling Basin and Swale

Area A is synonymous with Young and Bomkamp’s (2003:10) Settling Basin and
Swale. It is a small depressional area in the north-northwest edge of the site 2nd may
include the lowest elevations on the site (Figures 1 and 2). It also may have served a
settling basin for runoff from upslope. The soil surface at the end of the swale closest to
Back Bay Drive was covered with plastic sheeting. The purpose of the plastic sheeting is
unknown, possibly to prevent water that ponds up during storm events from running onto
the adjacent street. The plant community of Area A was dominated by a patch of willow
saplings (Salix goodingii, OBL) just west of the plastic sheeting surrounded by a sod of
Bermuda grass (Cynodon dactylon—F AC), Rabbits-foot grass (Polypogon
monspeliensis—FACW+), and Italian Ryegrass (Lolium multiflorum—UPL). Since three
out of four or 75 percent of the dominants were OBL, FACW, or FAC this location

qualified as a “hydrophytic plant community”.

; b/\7



Area A was totally dry when observed on August 5, 2003. However, after a
rainfall event of 1.55 inches during April 13-15, the basin was ponded until April 17, but
according to eyewitness Tony Bomkamp (personal communication), the water had totally
receded by April 21, 2003 (Young and Bomkamp 2003). This is insufficient duration to
establish the hydrology as “wetland hydrology” but another observation made on August
5 does. Dried mats of algae were found in the lowest portion of the basin. These mats
infer that there was longer duration standing water in this location earlier in the year and
are reasonable indicators of “wetland hydrology”. (More discussion of the importance to
wetland determination of the frequency and duration of inundation or soil saturation is
found in the “Hydrology and Soils Background” section beginning on page 8 of this

report.)

The most significant finding in Area A was redoximorphic features in the soil.
Common, fine, prominent oxidized rhizospheres of 7.5 YR 4/6 contrasted strongly with
the 10 YR 3/2 color of the surface horizon matrix of this silt loam soil. This shows that
the water does not simply puddle up in this basin, it actually stays long enough to induce
anaerobic and chemically reducing conditions in the soil that result in these “hydric soil
indicators”. Anaerobiosis long enough to induce chemically reducing conditions in the
soil is the hallmark of a location that, in fact, is acting like a wetland.

Because positive indicators of all three parameters, hydrophytic plant community,
wetland hydrology, and hydric soils were found, wetland was present in Area A
(Environmental Laboratory 1987). The scope of my assignment was to determine the
presence or absence of wetland but did not allow time to actually delineate the boundary
of any wetlands found. However, since hydric soil indicators were not observed beyond
the very bottom of this basin, the extent of the wetland cannot be very large. The wetland
boundary mapped by GLA (Young and Bomkamp 2003) seems reasonable based on this
site visit.

Area B—Depression with Read Rut

Area B is synonymous with Young and Bomkamp’s (2003:10) Road Rut but it
would more accurately be described as a depression with a road rut running through it. It
is a depressional area in the north edge of the site within a large, gravelly parking area,
about 50 feet south of a driveway entrance from Back Bay Drive, and immediately
adjacent to a sanitary sewer manhole. A foul odor was evident when working in the
vicinity of the manhole.

Area B appears to be the lowest elevation on this part of the site (Figures 1 and
3). It is uncertain whether or not this depression is the result of construction activity or
settlement of backfill from the sewer line construction, but these factors may have
contributed to formation of the depression considering the close proximity of the sewer
line. It is clear that under conditions still wet enough for the soils here to take an
impression, vehicles are sometimes driven through it forming ruts.
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7017




The plant community of Area B was dominated by curly dock (Rumex crispus—
FACW-), cocklebur (Xanthium sturmarium—F AC+), heliotrope (Heliotropium
curassavicum—OBL), rabbit’s-foot grass (Polypogon monspeliensis—FACW+), and
toadrush (Juncus bufonius—FACW+). All the dominant plants were OBL, FACW, or
FAC so this location qualified as a “hydrophytic plant community”. It is worth noting
however, that the lowest portion of the depression, where the water would have stood the
longest, was virtually devoid of vegetation. Plant cover was sparse to moderate as
elevation increased. Also, it is well recognized not only for California but also

throughout the United States that both curly dock and cocklebur have a habit of sprouting-

after the water draws down in ponded depressions (i.e. after the location dries out). The
rabbit’s-foot grass averaged about 6 inches tall; the toadrush averaged 4-5 inches tall.

The surface of Area B was totally dry when observed on August S, 2003; the soil
below the first inch of cracked crust was still moist though not saturated. However, after
a rainfall event of 1.55 inches during April 13-15, part of the basin was ponded until at
least April 21 according to eyewitness Tony Bomkamp (personal communication); see
Figure 4 (from Young and Bomkamp 2003). These observations infer sufficient duration
to establish the hydrology as “wetland hydrology” in the lower portion of the depression.

Another significant finding in Area B was redoximorphic features in the soil.
Few, medium, prominent mottles of 7.5 YR 4/6 and few, fine, prominent oxidized
rhizospheres of 7.5 YR 4/6 contrasted strongly with the 10 YR 3/2 color of the surface
horizon matrix of this coarse silt loam soil. This shows that the water does not simply
puddle up in this basin, it actually stays long enough to induce anaerobic and chemically
reducing conditions in the soil that result in these “hydric soil indicators”. Anaerobiosis
long enough to induce chemically reducing conditions in the soil is the hallmark of a
location that, in fact, is acting like a wetland—even if people are periodically driving
through it.

Because positive indicators of all three parameters, hydrophytic plant community,
wetland hydrology, and hydric soils were found, wetland was present in Area B
(Environmental Laboratory 1987). The scope of my assignment was to determine the
presence or absence of wetland but did not allow time to actually delineate the boundary
of any wetlands found. However, redoximorphic features in the soil stopped abruptly a
little below halfway up the basin (Figure 3) as can be seen by comparing data from Plot
B1 versus Plot B2 (Appendix A). This coincides fairly well with the location of ponding
observed on April 21, 2003 (Figure 4) by GLA (Young and Bomkamp 2003). The
wetland boundary mapped by GLA (Young and Bomkamp 2003) seems reasonable based
on this site visit.

The upslope plant community (represented by Plot B2) was dominated by
facultative and upland species. Although it technically qualifies as “hydrophytic” using
the sterile approach of determining whether or not more than 50 percent of the dominant
plants are FAC, FACW, or OBL, a plant community ecologist would interpret this
combination as a fine example of a “mesophytic” plant community occurring just up-
gradient from a wetland. The boundary between the two habitats can be refined in this
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case by the loss of redoximorphic features in the soil above a consistent upslope
elevation.

Area C—Upper Depressional Area

Area C is synonymous with Young and Bomkamp’s (2003:10) Upper
Depressional Area. It is a small depression in the southerly or upper elevation end of the
barren parking area (Figure 1 and 5). The plant community of Area C was dominated by
glass poly (Lythrum hyssopifolia--FACW?), black mustard (Brassica nigra—UPL), and
very depauperate (i.e. short, 1-3 inch tall) toadrush (Juncus bufonious—FACW+). The
very diminutive growth form of the toadrush in this location as compared to taller
specimens of the same plant species in Area B is significant because it most likely relates
to the minimal amount of water available at this location. From a rote reading of the
Corps’ Manual, because two of the three, or 66.7 percent, of the dominants were OBL,
FACW, or FAC, this location qualified as a “hydrophytic” plant community
(Environmental Laboratory 1987) but from an ecologist’s point of view, this plant
community and its condition also infers less than wetland conditions. Much like the plant
community in the upslope portion of Area B, this plant community would also be more
accurately described as “mesophytic”, representing the moist end of the upland gradient.

Area C was totally dry when observed on August 5, 2003. However, aftera
rainfall event of 1.55 inches during April 13-15, the basin was ponded until April 17, but
according to eyewitness Tony Bomkamp (personal communication), the water had totally
receded and the soil was not saturated by April 21, 2003 (Young and Bomkamp 2003).
This is insufficient duration to establish the hydrology as “wetland hydrology”. Unlike
Area A, there were no dried mats of algae on the soil surface or nothing else to infer that
ponding, when present, was any more than an ephemeral, very short duration
phenomenon occurring after severe rainfall events, like a puddle in a driveway.

The most significant finding in Area C was a total lack of any redoximorphic
features in the soil. The soil was a sandy loam with a color of 10 YR 3/2 at the surface
changing to a very fine sandy loam 10 YR 3/3 in color. It was totally dry with no hint of
moisture. When compared to the soils observed in Area A and Area B, which experience
the same amount of rainfall but which both show redoximorphic features, this lack of
indicators speaks volumes. It shows that any water, even in periods of above average
rainfall, does not stay long enough to induce anaerobic and chemically reducing
conditions sufficient to result in “hydric soil indicators”. If happening at all, anaerobiosis
is not occurring long enough to induce chemically reducing conditions in the soil. The
soil clearly shows that Area C is not acting like a wetland.

Because Area C lacked positive indicators of both wetland hydrology and hydric
soils, it was found to be a nonwetland (Environmental Laboratory 1987). Even from a
one-parameter approach using plants only, there is good reason to declare this location

2 Lythrum hyssopifolia was incorrectly labeled OBL in the GLA report (Young and Bomkamp 2003); its
correct indicator status is FACW (Reed 1988, 1996).
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nonwetland. Further discussion of the plant community in Area C follows in the
Discussion section.

Area D—Heliotrope and Black Mustard Area

Area D is not specifically labeled in the GLA report and was considered
nonwetland. It is a constricted location south of the barren parking area between the base
of a low hill and the fill or dredged material that forms the parking lot (Figures 1 and 6).
The soil surface appears to have been scraped or graded. The plant community of Area C
was dominated by black mustard (Brassica nigra—UPL) and heliotrope (Heliotropium
curassavicum—OBL). This does not qualify as “hydrophytic vegetation because it is not
“more than 50 percent OBL, FACW, or FAC” (Environmental Laboratory 1987).

Area D was totally dry when observed on August 5, 2003. In addition, when
observed on April 17 and 21 after a rainfall event of 1.55 inches during April 13-15, it
also lacked any evidence of ponding according to eyewitness Tony Bomkamp (personal
communication). Area D lacked any indicators of wetland hydrology despite receiving
the same amount of rainfall as the remainder of the site.

Area D lacked any redoximorphic features in the soil. The soil was a fine sandy
loam with a color of 10 YR 3/2 at the surface changing to a gravelly fine sandy loam 10
YR 4/3 in color. It was totally dry with no hint of moisture. When compared to the soils
observed in Area A and Area B, which experienced the same amount of rainfall but
which both show redoximorphic features, this lack of indicators speaks volumes. It
shows that any water, even in periods of above average rainfall does not stay long enough
to induce anaerobic and chemically reducing conditions sufficient to result in “hydric soil
indicators”. If happening at all, anaerobiosis is not occurring long enough to induce
chemically reducing conditions in the soil. The soil clearly shows that Area D is not
acting like a wetland.

Area D lacked positive indicators for any of the three wetland parameters, thus
was found to be a nonwetland.

DISCUSSION

The ecological concept of a wetland is captured well in the first sentence of the
U.S. Fish and Wildlife Service’s definition (Cowardin et al. 1979): “[W]etlands are lands
transitional between terrestrial and aquatic systems where the water table is usually at or
near the surface or the land is covered by shallow water...”[emphasis this author’s]. This
implies a gradient that changes from clearly terrestrial (i.e. “upland™) on one end to
clearly aquatic (i.e. even wetter than “wetland™) on the other end. The concept of
wetland falls somewhere in the transition along this gradient. As an ecological concept,
professional wetland scientists have no problem accepting this. The problem arises after
laws are passed to regulate such areas. Demonstrating or “delineating” a technically and
legally defendable jurisdictional boundary in the field around a sweeping conceptual
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entity (i.e. “wetland” as transitional between terrestrial and aquatic systems) has proven
an ongoing challenge and is not always easy. This is especially true on heavily disturbed,
artificially created land surfaces such as at the Bayview Property.

From an ecological point of view, there is good reason to use multiple parameters
when determining whether or not a location is “wetland” and delineating its boundaries
for jurisdictional purposes. Hydrology is the foundation parameter because it drives both
the formation of hydric soils and also what plant communities develop in a wetland.
Ecologically, the three parameters are interlocked. The reason the Corps of Engineers
adopted the “multiple-“ or “three-parameter approach” to wetland delineation on such a
broad scale is because they found that correct implementation of all three parameters
resulted in much more consistent application between individual delineators and greater
confidence in defending delineations made in this manner (Environmental Laboratory
1987).

One parameter approaches to wetland identification and delineation have been
used (Tiner 1999) but are more susceptible to error, such as misidentifying areas as
wetland that have too little water to function as wetlands much like ephemeral puddles
that appear in a road depression after a rainstorm. Because a one parameter (e.g. plant
community only) approach is sometimes used by various jurisdictions in California
(California Coastal Commission 1981b), further discussion on background assumptions
regarding some of tools employed for wetland delineation and on the particulars of the

Bayview Property is necessary.

Hydrology and Soils Background. The Corps approach to hydrology states that sites
that in most years are inundated or saturated to the surface for a continuous duration of

12.5 percent or more during the growing season are wetlands (Environmental Laboratory
1987). It goes on to say that sites that are inundated or saturated to the surface
continuously for 5 to 12.5 percent of the growing season may or may not be wetlands. In
these circumstances, in addition to having hydric soil, current guidance (Studt 1991,
Williams 1992) requires that the site must have strongly a hydrophytic plant community
(i.e. one that passes the FAC-neutral test). Assuming a 365 day growing season at Jow
elevations in southern California, actual Corps guidance for wetland jurisdiction would
require a minimum of 18.25 days of continuous inundation or saturation to the surface.

In determining whether or not agricultural lands are wetlands under the
“swampbuster” provisions of the Food Security Act, the USDA Natural Resources
Conservation Service (formerly the Soil Conservation Service) uses 7 days of inundation
or 14 days of saturation (USDA SCS 1996). The use of 7 days of inundation (ponding or
flooding) carries with it the understand that the soil is likely to stay saturated for an
additional 7 days after the inundation subsides thus still totaling more than 14 days of
water induced anaerobic and chemically reducing conditions in the soil. It’s these
hydrology-induced conditions that control development of hydric soil characteristics and,
in most cases, the combination of plants that can tolerate the site.
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For good reason, there has been a long term effort by some to link frequency and
duration of hydrologic events to presence of hydric soils in wetlands (FICWD 1989).
Although separate parameters, there is a strong ecological relationship as noted above
between hydrology and both the soils and the plant community. But how long is “long
enough” has always been the question. Two of the four “criteria” for hydric soil include
both long and very long duration inundation (i.e. ponding or flooding). Long duration is
defined as “a duration class in which inundation for a single event ranges from 7 days to
1 month”. Very long duration is defined as “a duration class in which inundation for a
single event is greater than 1 month” (USDA SCS 1991, NRCS 1995).

The history of the 7 day minimum for “wetland hydrology” seems to date back to

 laboratory experiments by Dr. William H. Patrick and his graduate student at Louisiana

State University who found first anaerobic then chemically reducing conditions
developed within 7 days of waterlogging (i.e. saturating) the soil (W.H. Patrick, personal
communication). However, one major caveat to this work was that the experiments were
done at temperatures that replicated the warmest part of the growing season for the plant
communities that would grow in these soils (i.e. >90° F), temperatures at which the plants
present would be metabolizing at a high rate. Dr. Patrick was adamant that if soils were
saturated at cooler temperatures, it would take much longer for chemically reducing
conditions to occur (personal communication).

Likewise, according to W. Blake Parker’ (personal communication), the National
Technical Committee for Hydric Soils (USDA SCS 1985, 1987, 1991, NRCS 1995) had
raucous debates over how long was “long enough” inundation or saturation to produce
the chemically reducing conditions that enable development of hydric soil characteristics.
This is the hallmark that a location is actually functioning like a wetland. The members
of the Committee were in possession of Dr. Patrick’s data and agreed that under ideal
conditions (i.e. warmest part of the growing season when plants were metabolizing at a
high rate), 7 continuous days of inundation or saturation to the surface could be enough.
However, they were confident that rarely, if ever, would it be possible to find a true
wetland that was wet only for 7 days, and that only in the warmest part of the growing
season. (Working both in southern California and all over the United States, this author
personally has never found such a wetland.) At the same time they were confident that
30 days continuous inundation or saturation to the surface, even during cooler periods
during the growing season probably was an adequate minimum in virtually all cases.

However, because of complaints received during peer review of their proposed
guidance using a 30 day requirement, complaints that they suspected were motivated
more from personal philosophy and agency policy stances rather than hard science, the
Committee compromised. For practical application, the Committee accepted that 14 days
would stand as the rule of thumb minimum duration of inundation for soil saturation to
recognize hydric soils (W. Blake Parker, personal communication). In fact, the

3 W. Blake Parker was a long time member of the National Technical Committee for Hydric Soils and the

primary author of the definition of “hydric soils”. He is also the primary author of the soils section of the
1987 Corps of Engineers Wetland Delineation Manual.
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Committee dropped a specific number of days as the standard in the definition of “hydric y
soil” itself and inserted “long enough” as sort of sliding scale duration requirement to be

applied by the professional in light of understanding the technical portion of the

preceding discussion (USDA SCS 1985).

It is important to understand the background explained above when interpreting
either the Corps Wetland Delineation Manual (Environmental Laboratory 1987), the
USDA Manual (USDA SCS 1996), or the definition of hydric soils (USDA SCS, 1985,
1987, 1991, NRCS 1995). It is not clear if the California Coastal Commission (1981a,
1981b) has a hard criterion for “wetland hydrology”. However, in his letter dated July 1,
2003, John Dixon makes an important point regarding hydrology: “... long duration
ponding in the absence of a predominance of wetland plants or a predominance of hydric
soils is not, in my opinion, sufficient evidence of a wetland under most circumstances”
(Dixon, July 1, 2003). This author concurs.

Plants and the Plant List. Background information on assumptions made and relative
reliability of the National List of Plants that Occur in Wetlands (Reed 1988, 1996) is
important in order better to understand the plant communities identified on this site. It
should be noted that panel members who contributed to the National List (i.e. those who
decided the “indicator status” of the various plant species) operated from two basic
assumptions®. First, that hydrology (frequency, duration, and timing of inundation or
saturation) is the only major factor controlling the presence or absence of a plant on a
site. For some plants this is true, in which case the choice of their “indicator status”
seems to be fairly accurate. However, if in reality there is more than one major
ecological factor controlling the distribution of a plant, the “indicator status” chosen for it
is often much less accurate. In retrospect, the first assumption, often unwittingly
employed by the panel members, ignores this possibility and has caused difficulty in
situations throughout the country when hard data on the presence or absence of water on
a site doesn’t correlate with the indicator status assigned to some of the plants found

growing on it.

The second assumption was that the panelists already knew what a wetland was
without having to test it. Thus it was from the perspective of their field experience and
subjective impressions of whether or not sites were “wetlands” that panel members voted
on the indicator status for each plant species. Worse, all too often, panel members who
had never seen a given plant species in the field got to vote on its indicator status. The
résult is the list of essentially subjective ratings used today to determine a plant’s
“indicator status”. There was little or no objective data available to reach these ratings.
Although in subsequent years there have been methods suggested to both the U.S. Fish
and Wildlife Service and the Corps of Engineers to make the lists less subjective and
more scientifically accurate based on hard data collected in the field, there has been little
effort or funding directed to that end. In the author’s experience on field sites in

* During the 1980°s, Mr. Newling, the author of this report, served as a Corps of Engineers’ representative
on both the Region 2 Panel and the National Panel that produced the National List of Plants that Occur in

Wetlands (Reed 1988). |
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California, there is a strong tendency for the listed indicator status for plant species on the
Region 0 (i.e. California) List to be one rating “wetter” than would be justified by actual
observation of the hydrology and soils in many locations.

Nonetheless, the Plant Lists are important tools and there is no intention here to
demean their importance, merely an effort to recognize their limitations. Amazingly, in
much of the United States, the regional ratings seem to work fairly well when compared
against hard data collected on the hydrology and soils of where the plants live. However,
we also find that in some regions, California in particular, the ratings seem to be heavily
skewed toward the wet. Typically, we find that many species are listed a full indicator
“wetter” (i.e. with higher probability of occurring in a wetland) than the plant’s actual
distribution would justify based on positive correlation with measured hydrology and soil
characteristics of the sites on which the plants occur. That is, finding OBL’s that should
be FACW’s, FACW’s that should be FAC’s, FAC’s that should be FACU’s, and FACU’s
that should be UPL’s.

A prime example is the case of pickleweed (Salicornia virginica) which is listed
as Obligate (OBL) in California. An OBL is defined as a plant that occurs in wetlands
more than 99 percent of the time and in nonwetlands, less than 1 percent of the time
(Reed 1988, 1996). However, pickleweed is a halophyte, a plant that is tolerant of high
salt concentrations. It does not need wetland hydrology to survive, but it can tolerate
wetland hydrology. More importantly, it can tolerate salt concentrations high enough to
poison other plants that compete with it. In such circumstances (i.e. with competition
eliminated), it needs just enough water to stay alive but not nearly “wetland” hydrology.
In these circumstances, such as the nonwetland immediately bordering many saltmarshes,
pickleweed thrives in abundance. These borders are determined to be nonwetland
because they lack either wetland hydrology and/or hydric soils. Because pickleweed
grows in such abundance in nonwetlands such as these, it should be rated FACW or at
least FACW+ (as a plant with a probability of occurring in wetlands 67-99 percent of the
time or at the higher end of that range).

An unfortunate problem with any plant rated OBL (Obligate wetland) is that the
very name has had a tendency to mislead or bias the user. The terminology leaves the
impression that such a plant has to live in a wetland. In fact, there are some plants that fit
this description like the broad-leaved cattail (Typha latifolia) or the hardstem bulrush
(Scirpus acutus). However, there are some plants that the subjective National Plant list
has labeled “Obligate” that subsequent years of detailed field observations don’t justify.

Unless a site gets saturated or inundated frequently enough and also stays wet for
long enough duration, soils with “redoximorphic features” (i.e. indicators of “hydric
soils™) will not develop (Environmental Laboratory 1987, Vepraskis 1994). However,
many “hydrophytic” plant species, even so-called “obligates”, can grow, even thrive, in
areas that receive much less water than adequate to meet the minimum standard for
“wetland hydrology” much less induce the development of redoximorphic features in the
soil. This appears to be the case with some of the plant species found on the Bayview

Property.
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The plant community in Area C (Upper Depressional Area) deserves some
comment. As stated above, it was dominated by glass poly (Lythrum hyssopifolia--
FACW?), black mustard (Brassica nigra—UPL), and very depauperate (i.e. short, 1-3
inch tall) toadrush (Juncus bufonious—FACW+). Also present but not dominant were
heliotrope (Heliotropium curassavicum—OBL), common spurge (Euphorbia
[Chamaescyce] maculata—UPL), sand spurrey (Spergularia bocconii—UPL), and
extremely depauperate (i.. 1 inch tall) plantain (Plantago elongata—FACW+°),
Despite the observation that two of the three dominant plant species were OBL, FACW,
or FAC, there are strong indicators that this should not necessarily be considered a
hydrophytic plant community much less a wetland.

Most field ecologists agree that Brassica nigra (UPL) is truly an upland species.
The remaining two dominant species, Lythrum hyssopifolia (FACW) and Juncus bufonius
(FACW+) require closer consideration.

Both are rated within the Facultative Wetland range. Such plants are supposed to
have a probability of occurring in wetlands 67 to 99 percent of the time. Likewise, they
have a probability of occurring in an upland 1 to 33 percent of the time. Even assuming
they have been accurately rated, their presence on Area C illustrates the latter
circumstance. Furthermore, a review of the habitat descriptions in recognized California
floral texts clearly infers that these plants are not restricted to wetlands.

Mason (1957:601) describes Lythrum hyssopifolia as an annual or short lived
perennial found in “wet soil, in marshes and at the margins of streams and pools, offen a
garden weed: throughout California; worldwide” [emphasis this author’s]. Munz
(1974:561) reports its habitat as “moist places below 5,000 ft.”, hardly a description
restricted to “wetlands”.

Munz (1959) reports the habitat and occurrence of Juncus bufonius as “common
in moist especially open places, dried pools, etc., below 8,000 ft. in s. Calif...all plant
communities, even occasional on the desert ... cosmopolitan except in polar regions and
tropics” [empbhasis this author’s]. Hickman (1993) describes its habitat as “moist
(sometimes saline) open or disturbed places”. Again, this leaves room for nonwetland
habitats.

Considering that two of the four non-dominant plants observed in Area C are
rated UPL, that leaves two non-dominants for consideration, Heliotropium curassavicum
and Plantago elongata.

Mason (1957: 673) describes the habitat of Heliotropium curassavicum as
“marshes steam beds and alkaline flats or plains” [emphasis this author’s]. Munz

3 Lythrum hyssopifolia was incorrectly labeled OBL in the GLA report (Young and Bomkamp 2003); its
correct indicator status is FACW (Reed 1988, 1996).

¢ Indicator status from Reed (1996).
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(1974:261) says even less about wetland habitat for this species: “Common in saline or
alkaline soils, below 7,000 ft.; many Plant Communities; throughout California”. The
final nail in this coffin for Heliotropium curassavicum as a presumed OBL species is the
Hickman (1993) habitat description, “moist to dry, saline soils”. It also appears that both
the Wetland Coordinator for the California Coastal Commission, ecologist John Dixon
(May 14, 2003), and consultant for the City, biologist Tony Bomkamp (May 11, 2003),
agree that the OBL rating for this species is not justified.

Assuming the FACW+ rating for Plantago elongata is correct, it predicts that, at
least some of the time, this species occurs in nonwetland. This plant grows very quickly
and only to a very diminutive stature of about one inch (2.5 cm) tall on this site.
Hickman (1993) describes the typical length range of Plantago elongata leaves as “3-10
cm” and typical length range of the inflorescence as “2-18 cm”. The quick growth rate of
this plant enables it to take advantage of what little moisture is available. However, the
minimal moisture availability in Area C is barely enough for the plant to survive
accounting for its very short height. Hickman (1993) describes its habitat as “saline and
alkaline places, beaches, vernal pools™ certainly leaving open the possibility of its
occurrence in nonwetland habitats.

Using the concept of wetland defined as “... transitional between terrestrial and
aquatic systems” (Cowardin et al. 1979), the plant community of Area C most closely fits
the ecologist’s description as “mesophytic”, developing in the moist end of the upland
part of the gradient, rather than “hydrophytic”, developing in a wetland.

Area C Summary. From a technical perspective, considering the background
information on the plant species present in Area C, recognizing its lack of any
redoximorphic soil features despite their presence in other locations on this property, and
because of the demonstrated fact that even after severe rainfall in a higher than average
rainfall year this depression is able to hold water for only very short durations, by any
approach Area C should not be considered wetland.

From a policy perspective, assuming some discretion is available to the
regulators, it would seem dubious that the intent of the regulations would require
extending jurisdiction to puddle areas with less than the minimal durations of ponding or
soil saturation to qualify for “wetland hydrology” that are accidents of construction on
piles of fill or dredged material.

CONCLUSION

Four areas of concern on the Bayview Property were observed on August 5, 2003,
Areas A, B, C, and D (Figure 1). They all developed on areas of fill or dredged material.
Areas A and B displayed positive indicators of hydrophytic vegetation, hydric soils, and
minimal but adequate indicators of wetland hydrology. They both were determined to be
wetland. Area D lacked positive indicators of any of the three wetland parameters. Area

13 5( zz
lb/n



C lacked any indicators of hydric soil and though it was capable of very short duration
ponding under severe rainfall conditions, it did not meet minimum standards for wetland
hydrology. By strictest interpretation, the plant community of Area C nominally met the -
standard for hydrophytic vegetation but closer review of the known habitat ranges for the
combination of species present demonstrates that this is not always a “hydrophytic” or
“wetland” plant community and would be more aptly labeled “mesophytic”. Areas C and

D were both determined to be nonwetland.
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MENMORANEUM

GLENN LUKOS ASSOCIATES

Regulatory Services

PROJECT NUMBER: 05600001BAYV RECEIVE D

South Coast Region

TO: John Dixon

SEP 1 2 2003
FROM: Tony Bomkamp

CALIFORN'A
DATE: September 9, 2003 COASTAL COMMiSSION
SUBJECT: Bayview Landing Jurisdictional Delineation

I conducted a jurisdictional determination of a fourth area on the Bayview Landing site following
our field meeting on July 23, 2003. As you remember, the subject area is located on the lower
pad/parking area at the base of the slope between the slope and a large spoil pile [see attached
exhibit]. During our site visit the area exhibited two dominant plants, black mustard (Brassica
nigra, UPL) and heliotrope (Heliotropum curassivicum, OBL). The area in question covers
approximately 800 square feet (about 20 feet by 40 feet). I returned to the site on August 2, 2003
and more carefully evaluated the vegetation, soils, and hydrology. The area does not exhibit even
minimum wetland conditions for any of the three parameters as discussed below.

Vegetation

Two plant species were found to be “dominant”: black mustard (Brassica nigra, UPL) and
heliotrope (Heliotropum curassivicum, OBL). As such, the area does not pass a predominance
test for hydrophytes (i.e., greater than 50-percent of the dominant species exhibit a wetland
indicator status of FAC or wetter). One other species was noted in this area as occasional:
telegraph weed (Heterotheca grandiflora, UPL), further confirrmng the upland character of this
location.

Soils

Two soil pits were examined at this location, one in the center of the area and one on the northern

edge of the heliotrope. The soil pit in the center [Pit 1 on attached exhibit] exhibited sandy clay

loam with a color of 10 YR 3/2 to 4 inches. Cobbles were evident beginning at about 4 inches

and the soil color was also 10YR 3/2. No redoxymorphic features were detected within the

profile. The pit on the edge [Pit 2 on the attached exhibit] of the subject area was sandy loam to

five inches with a color of 10 YR 3/4 tuning to coarser unconsolidated sand with some cobbles

at about five inches with a color of 10YR 4/3. No redoxymorphic features were detected within

the profile. No hydric soils are associated with this area. COASTAL COMMISSION

, EXHIBIT # 3
29 Orchard . Lake Forest . California @2&30-8300
Telephone: (949) 837-0404 ‘ Facsimile: (949) 837-5834



MEMORANDUM
September 9, 2003
Page 2

Hydrology

During the April 21, 2003 site visit, I observed this area during a general walkover of the site and
I observed no ponding at this location. This followed the 1.55 inches of rain that fell during the
April 13-15 storm events. Given the lack of ponding during the April 21 site visit, it is
concluded that this area does not exhibit wetland hydrology.

Conclusions

The subject area does not exhibit a predominance of wetland plants, does not exhibit hydric soils
and does not exhibit wetland hydrology. Therefore, it must be concluded that the subject area is
upland.
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STATE OF CALIFORNIA - THE RESOURCES AGENCY - GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (413) 904- 5200
FAX (415) 904- 5400

MEMORANDUM

COASTAL COMMISSION

FROM: John Dixon, Ph.D. 5‘ ~-03-09)
Ecologist / Wetland Coordinator EXHIBIT #__2 ff

TO: Anne Blemker : PAGE / OF /1

SUBJECT: Wetlands on the Lower Bayview Site
DATE: October 17, 2003

Documents reviewed:

03/17/03. D. Bramlet (Consulting Biologist). Letter o Kathy Keane (Keane Biological
Consulting) re: “Bayview Landing, Wetland and Vernal Pool Evaluation.”

04/04/03. R. Hamilton (Consulting Biologist). Letter to Jan Vandersloot re: “Biological
review of Bayview Landing site.”

04/11/03. S.K. Young and T. Bomkamp (Glenn Lukos Associates). Letter report to Dan
Trimble (City of Newport Beach) re: “Jurisdictional delineation of the Bayview property,
Newport Beach, Orange County, California.”

05/02/03. SK. Young and T. Bomkamp (Glenn Lukos Associates). Letter report to Dan
Trimble (City of Newport Beach) re: “Jurisdictional delineation of the Bayview property,
Newport Beach, Orange County, California”. Revised version of the 04/11/03 letter
report.

05/14/03. J.D. Dixon (CCC). Memorandum to A. Blemker (CCC) re “Lower Bayview
Project (5-03-091).”

09/08/03. C.J. Newling (Wetland Science Applications). Wetland Determination on the
Bayview property, conducted by request of the City of Newport Beach, California. A
report to the City of Newport Beach.

09/29/03. T. Bomkamp (Glenn Lukos Associates). Electronic mail to J. Dixon (CCC) re
dominant plants at the upper depressional wetland at Bayview in April/May 2003 as
determined by the “50/20" rule.

Several locations have been suggested as potential wetlands on the Bayview property.
However, site-specific surveys have demonstrated that each of the three wetland
parameters (hydrology, hydric soils, and hydrophytic vegetation) is absent at all but
three places. Those three wet areas have been the subjects of previous technical
delineations by Glenn Lukos Associates. Recently, the City contracted with Mr. Charles
Newling of Wetland Science Applications to conduct a “peer review” of the wetland work
that has been done. Since he is a paid consultant to an interested party, this does not
constitute a peer review. On the other hand, Mr. Newling is an experienced delineator
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with first hand knowledge of the development of the Corps of Engineers 1987 Wetland
Delineation Manual and, as a second professional opinion, his report is certainly of
value and appreciated. He found strong evidence of all three wetland parameters in
both area “A” (settling basin and swale) and area “B” (depression with road ruts).

Based on the conclusions of the City's wetland consultants and on my May 14, 2003
memorandum, these are clearly wetlands under the definitions in the Coastal Act and
the Commission’s regulations’, and | continue to recommend that the boundary of these
wetlands be established to include the maximum extent of observed ponding and any
adjacent areas that have a preponderance of wetland indicator species. These
boundaries are shown in the May 2, 2003 Glenn Lukos report.

The remaining issue is the status of Area C, the upper depressional area. In some
documents and photograph labels, Areas A, B, and C are referred to as Areas 1, 2, and
3, respectively.

Hydrology

Water is the defining factor and driving force in all wetlands. It is generally accepted for
most types of wetlands, that during most years the soil must be saturated for a sufficient
duration for all the oxygen to be removed through microbial activity. It is the ability to
cope with the resulting anaerobic reducing conditions that defines some plants as
“hydrophytes.” In addition, those conditions result in the morphological changes in soils
that enable them to be identified as “hydric.” Mr. Newling provides a clear and useful
discussion of the difficulties in determining how long soil must be continuously
inundated or saturated for wetland conditions to develop. Based on his knowledge of
the literature and discussions with other wetland scientists, he concludes that the
absolute minimum period under optimal conditions is seven days and that there is
general agreement among specialists that 30 days is ample under most conditions. |
concur with his assessment. For this reason, where applicants are conducting
substantial field work, | have recommended that surveys be conducted immediately
following significant rainfall events and every seven days thereafter.

Generally, the direct assessment of hydrology is not feasible. Hydrology is usually
assessed based on various indicators, such as a single observation of ponding or a
single observation of sediment deposits or algal deposits. Based on this standard all
three areas at Bayview have evidence of wetland hydrology. However, considerably
more information is available for the Bayview site. Although there is less information
than would be provided by a structured sampling plan, there were many useful
observations at Bayview by a variety of people that enable reasonable estimates of the
duration of inundation (Table 1). The observations are included in the reports of
biological consultants and contained in dated photographs taken by Orange County
resident Dr. Jan Vandersloot (Figures 1 — 4). | have only recently been able to examine
all the available photographs. Based on the existing evidence (Table 1), | estimate that
Area B was inundated for very long duration (>30 d), that Area A was inundated for long
duration (7 — 30 d), and that Area C was inundated for less than 7 consecutive days
during 2003. Observations following a 3.78-inch rainfall event in mid-March are

! Division 5.5 of Title 14 of the California Code of Regulations E Y. 2 4
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particularly informative. Areas A and B remained ponded for 9 days or more, whereas
Area C ponded for less than 6 days.

Vegetation

There are two elements necessary for demonstrating that a community is comprised
predominantly of wetland vegetation. First, one must identify those species that are
growing as hydrophytes. Second, one must demonstrate that those hydrophytic
species make up a predominance (>50%) of the dominant plant species in the
community.

Determining dominance is generally a simple exercise. Several procedures are
acceptable. Most commonly, for areas with few vegetation layers, the most abundant
five species are considered the “dominants.” This method was used in the April survey.
The current preference of the Corps is the use of the “50/20 rule?” which is based on
actual estimates of ground cover. This method was used in the August survey. Based
on their field notes and recollections, Glenn Lukos biologists were able to redefine the
dominants present in April using the 50/20 rule.

ldentifying hydrophytes is less straightforward. Most protocols make use of plant lists
produced by federal agencies. The U.S. Fish and Wildlife Service in cooperatlon with
other federal agencies, developed lists of plant species that occur in wetlands®. Based
on descnpt:ons in state and regional floras and the opinions of regional ecologists, plant
species known to occur in wetlands in at least some areas were assigned to one of five
categories, depending on the estimated probability of occurring in a wetland®. Under
federal procedures, species listed as OBL, FACW, or FAC are defined as
“hydrophytes,” despite the fact that for any mdlwdual species the percent of occurrences
in upland will actually be between <1% and 66%°. However, this causes no conflict

2 For this procedure the percent cover of each species is estimated and that cover figure is then
converted to a cover value relative to 100% cumulative total. For example, if there are four species (A, B,
C & D) with ground cover values of 22%, 10%, 15%, and 24%, their respective relative cover values
would be 31%, 14%, 21%, and 34%, which add to 100%. The species are then placed in rank order of
abundance, in this case D, A, C, B. Proceeding in descending rank order, the first of those species
whose cumulative total cover immediately exceeds 50% are dominants (D & A), as are any additional
spemes with at least 20% relative cover (C).

®Reed, P.B. Jr. 1988. National list of plant species that occur in wetlands: California (Region 0). U.S.
chh and Wildlife Service Biological Report 88 (26.10). 135 pages.

# “Obligate Wetland (OBL) — > 99% of occurrences in wetlands under natural conditions; Facultative
Wetland (FACW) — 67-99% of occurrences in wetlands; Facultative (FAC) — 34-66% of occurrences in
wetlands; Facultative Upland - 1-33% of occurrences in wetlands; Obligate Upland (UPL) - > 99% of
occurrences in uplands under natural conditions within the region, but occurs in wetlands elsewhere.

® The distinction between being included in a list of species that occur in wetlands or being defined by the
Corps as a “hydrophyte” for methodologicai purposes and actually growing as a hydrophyte is an
important one. This is clear in the following discussion of wetiand indicator plants (Tiner, 1999, op. cit.,
page 80): “FACU species (plants that are typically found in nonwetlands) are more contentious as
wetland species, since by definition they occur more in uplands than in wetlands. The national list of
wetland plant species includes about 1400 FACU species (21% of the list)(Tiner, 1991). Some species
are quite common in wetiands and when growing under such conditions are hydrophytic.” The reverse
situation may occur with species that are typicaily found in wetlands, and a finding that they are not
growing as “hydrophytes” is similarly contentious but nevertheless sometimes justifiable. 2 4

2/
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because even those FAC species that commonly occur in uplands can be assumed to
be growing as “hydrophytes” where the presence of hydric soils and indicators of
hydrology provide independent evidence of wetness. In past actions, the California
Coastal Commission has also recognized OBL, FACW, and FAC species as
presumptively “hydrophytic” and, in general, a preponderance of those species has
been accepted as presumptive evidence of a wetland. However, where the wetland
character of a site is ambiguous because of the presence of substantial upland features,
characterizing a species as “hydrophytic” requires professional judgment®.

Using the 50/20 rule to determine dominance, the dominant species at Area C at
Bayview in April were glass poly (Lythrum hyssopifolia, FACW) and toad rush (Juncus
bufonious; FACW+). In August, both these species were dominant as was the upland
species, black mustard (Brassica nigra; UPL). The invasion of seasonally wet areas by
upland species during the dry season is common in areas of Mediterranean climate. In
April, the subdominants were sand spurrey (Spergularia marina, OBL in Reed’,
probably FAC in CA®), heliotrope (Heliotropium curassavicum; OBL in Reed, probably
FAC in CA), and plantain (Plantago elongata, FACW+®). By August sand spurrey was
no longer in evidence, but its upland congener was present (S. bocconii; UPL), as was
plantain and Euphorbia maculata (UPL). The August survey confirms the April results.
The upland species that were present in August should be disregarded since it is the
wet season condition that is of interest.

Both the May and September reports stress the fact that the wetland indicator species,
by definition, may be found in uplands. In fact, this is demonstrated by plantain being
found on the Bayview terrace in a clearly upland environment. However, Mr. Newling
also defines Sp. 8) a strongly hydrophytic plant community as one that passes the “FAC-
neutral” test'’. The plant community at the upper depressional area qualifies since it
passes the FAC-neutral test during both the wet and dry seasons. Mr. Newling also
consults a number of standard floras to demonstrate that both glass poly and toad rush
(and the subdominant plants) can be found in upland environments and then asserts
that the plant community in Area C “...most closely fits the ecologist's description as
‘mesophytic’, developing in the moist end of the upland part of the gradient....” In my
opinion, there is no basis for this claim unless one first concludes that the area lacks
wetland hydrology, which Mr. Newling does. Therefore, the vegetation analysis is not
independent. | believe he was right the first time: the vegetation per se appears
strongly hydrophytic.

® Professional judgment takes into account such factors as recent rainfall patterns, topography, drainage
patterns, soil characteristics, technical indicators of hydrology or hydric soils, adjacency to obvious
wetland areas, number of associated FACW or OBL species, and presence of facultative adaptations to
inundation such as adventitious roots. However, despite the importance of considering factors related to
hydrology and soil characteristics in this process of assessing whether a species is growing as a
“hydrophyte,” demonstrating the presence of hydric soils or wetland hydrology according to the Corps’
rules is not required, i.e., such judgment does not convert the one parameter requirement into a two or
three parameter requirement.

" Reed, P.B. 1988. National List of Plants that Occur in Wetlands. Biol. Rep. 88(24). U.S.D.I. Fish and
Wildlife Service, Washington, D.C.

8 Both Spergularia marina and Heliotropium curassavicum are frequently observed in uplands in
California.

° Reed, P.B. 1996. Revision of the National List of Vascular Plants that Occur in Wetlands.

10 After disregarding all FAC plants, greater than 50% of the remaining dominants must be FACW or OBL.

EX 2
¢ /1
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There are two new bits of evidence that are also germane to the discussion (Table 2).
Mr. Newling points out that the toad rush growing in Area C (1-3” high) is less robust
than the plants growing in Area B (4-5" high) and that the plantain in Area C (1" high) is -
similarly less robust than expected (1-7" high in the literature). This suggests that Area
C is drier than Area B and, perhaps, is drier than expected for most wetland areas.

Hydric Soils

Mr. Newling reassessed the soil characteristics in all three areas. Although his
estimates of soil texture were somewhat different than those made in April, the
estimates in both reports indicate that the soil in Area C has a somewhat coarser
texture than the other two areas (Table 2). Area C is, therefore, probably more
permeable and less likely to pond water for as long a duration as Areas A and B.

The characterization of the redoximorphic features in the soils also differs somewhat in
the two reports. The May report concluded that desplte the presence of redoximorphic
features'!, the soils were not hydric due to high chroma'? coloration. Mr. Newling
found the soil to have low chroma with redoximorphic features. Some of the differences
may reflect small scale spatial patchiness and some may be due to the fact that hydric
indicators are often easier to see in dried soils. | conclude that the soil in both wetland
Areas A and B are hydric with low chroma colors and clear redoximorphic features in
the form of oxidized root channels and, at Area B, brown mottles. Area C had low
chroma colors (chroma 2) within 3 inches of the surface but higher chroma (chroma 3)
to the bottom of the hole at 6 inches. There were no redoximorphic features. An
adjacent upland area (Area D) had a similar pattern with chroma 2 in the upper 1 inch
and chroma 3 to the bottom of the hole at 6 inches with no redoximorphic features
(Table 2).

Conclusions

The strongest evidence of wetland conditions in Area C is provided by the facts that the
two dominant species are listed as FACW and that there were no upland species
present at the end of the rainy season in April. Evidence of upiand conditions is
provided by the observations of hydrology and soils. Area C was inundated in March
and in April, but subsequent observations demonstrated that the inundation was brief.
In particular, the short duration inundation following a 3.78-inch rainfall event is
evidence of upland conditions. Evidence of upland conditions at Area C is also
provided by a comparison of the soil characteristics of the four areas sanipled in August
(Table 2). Area C is similar to the upland area and not to wetland Areas A and B.

' “Redoximorphic features", such as mottles (“rust’-like concentrations), result from the reduction,
translocatson and oxidation of iron and manganese oxides in, at least periodically, saturated soils.

2 “Chroma” is a measure of the strength or intensity of a color. Like mottles, low chroma coloration is
usually the result of periodic reducing conditions caused by water-logged soils. High chroma is generally

indiCétive of upland conditions. E)( 24
s/
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The plant indicators of wetland conditions are stronger for Area C than for either
Wetland A or Wetland B. On the other hand, it is clear that Area C is drier than either of
the accepted wetland areas. Such ambiguity is difficult to resolve. However, it is my
opinion that the clear presence of hydric soil characteristics, particularly oxidized root
channels, in the wetland areas but not at Area C or adjacent uplands within the same
relatively small area, and the short duration of ponding at Area C at a time that nearby
Areas A and B were inundated for long durations are convincing evidence of upland
conditions at Area C. Therefore, based on the evidence that is now available, |
conclude that the wetland indicator species present at Area C are not growing as
hydrophytes and that Area C does not meet the wetland definitions in the Coastal Act
and the California Code of Regulations.

Ex. 24
/i
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Table 1. Observations of ponding in Areas A, B, and C relative to rainfall events.

Date | Rain™ Area A Area B Area C
251:13 B 2.55" | No observations No observations No observations
ggg B 1.70” | No observations No observations No observations
3/2 Ponded (dated photo'*) | Ponded (dated photo) | Ponded (dated photo)
3/3 Ponded (CCC obs.) Ponded (CCC obs.) Ponded (inference'®)
3/4 0.28" | Ponded (inference) Ponded (inference) Ponded (inference)
3/5 Ponded (dated photo) Ponded (inference) Ponded (dated photo)
Unknown; poor observation (not
3/7 Ponded (dated photo) Ponded (dated photo) | ponded in small area included in
dated photo)
3/9 Ponded (inference) Ponded (dated photo) | No pond (dated photo)
No pond (Inference; not
“Saturated” (Bramiet) Ponded (Bramlet; ment_noned by Bramlet or .
3/14 “Muddy” (Hamilton) Hamilton) Hamilton, but the small portion
y of Area C visible in a photo was
dry (Bramlet, pers. comm.) )
gﬂ 67;- 3.78" | No observations Ponded (inference) No observations
3/18 Ponded (inference) Ponded (Inference) Ponded (inference)
3/22 Ponded (dated photo) Ponded (dated photo) | No pond (dated photo)
. . . No pond (inference; no mention
3/25 Water in ruts (Hamilton) | Ponded (Hamilton) by Hamilton)
No pond or saturation . .
4/4 (Lukos) No observations No pond (inference)
. No pond, moist .
4/9 No pond (inference) (Lukos) No pond (inference)
jﬂg B 1.55" | No observations No observations No observations
4/17 Ponded (Lukos) Ponded (Lukos) Ponded (Lukos)
4/21 No pond (Lukos) Ponded (Lukos) No pond (Lukos)
2;2 B 0.81" | No observations. No observations. No observations.

'3 Costa Mesa station.
" All dated photos provided by Dr. Jan Vandersloot.
'3 If an area was observed to be inundated on two occasions and there was no intervening rainfall, it was
inferred that the inundation was continuous. Area A was inferred to be ponded on 3/9 because ponding
was observed on 3/7 and the area was still saturated on 3/14. If an area was observed to be dry, it was
" inferred that it was dry on all subsequent dates preceding the next rainfall. It was inferred that all three
areas were inundated on the day following significant rainfall events. The “event” was considered to be
all contiguous days of rainfall., e.g., 2/25 to 2/28.

Ex. 24
7/




J. Dixon memo dated 10-17-03 to A. Blemker re Bayview wetlands Page 8 of 8

Table 2. Summary of wetland indicators at Areas A, B, C, and upland.

4 C
A B .
willow area lower parking lot upper de% rtes?'lolna! Upland Areas
tland area wetland area potentia
we wetland
Maximum length of ponding atleast 14 d atleast25d 6d od
Sediment . .
Other evidence of hydrology deposits & sediment deposits* | T or S ediment None'®
; deposits
algal deposits

Low ch 1 colorati Yes/Yes' Yes"
XW /i\ roma soll coloration Yes/Yes No/Yes (Chroma 2 near (Chroma 2
(ApriAug) surface) near surface)
Redoximorphic feature -
oxidized rhizospheres'® Nol/Yes No/Yes No/No No
(Apr/Aug)
Redoximorphic feature —
mottles (Apr/Aug) Yes(No Yes/Yes No/No No

. . 0-1Q" silty clay |  o» 0-5"  cobbly
Soil texture — Apr Estimate loam 0-8" clay loam sandy loam sandy loam

. . v o an . 0-3" silty loam to gravelly fine
Soil texture — Aug Estimate 0-4" silt 0-6" coarse silt very fine silty loam | sandy loam
Non-wetland Species in Apr 40% 44% 0% . 78%
FAC Neutral Test NO YES YES No
Robustness of Juncus Not present 4-5" tall 1-3" tall -
Robustness of Plantago Not present Not Present 1 tall (1-7"in -

literature)

' The “algal deposits” referenced in the April report and that I viewed in the field are qualitatively different from
the algal deposits associated with long duration ponding.

"7 Low chroma (chroma 1 or 2) is a hydric soil indicator, but chroma 2 is only indicative of wetland conditions when
redoximorphic features are also present.

8 “Oxidized rhizospheres™ are ferric iron deposits along the channels formed by living roots. They develop under

anaerobic soil conditions because some plants release oxygen from their roots. E !
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STATE OF CALIFORNIA - THE RESOURCES AGENCY . GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCQ, CA 94105- 2219
VOICE AND TDD (415) 904- 5200
FAX (415) 904-5300

MEMORANDUM

FROM John Di Ph.D ¢ Sg\LgCOMMISSION
: ohn Dixon, Ph.D. - -
Ecologist / Wetland Coordinator 0?/
‘ EXHIBIT #

TO: Anne Blemker PAGE_L __oF 2

SUBJECT: Bayview Upland ESHA
DATE: July 8, 2003

Documents reviewed:

10/29/01. Keane Biological Consulting. Biological resources report, Bayview senior
affordable housing and park project, City of Newport Beach, California.

03/17/03. D. Bramlet (Consulting Biologist). Letter to Kathy Keane (Keane Biological
Consulting) re: “Bayview Landing, Wetland and Vernal Pool Evaluation.”

03/21/03. K. Keane (Keane Biological Consulting). Letter to Dan Trimble (Cityof
Newport Beach) re: “Letter to the California Coastal Commission regarding the Bayview
Landing site.”

04/04/03. R. Hamilton (Consulting Biologist). Letter to Jan Vandersloot re: “Biolgoical
review of Bayview Landing site.”

04/06/03. R. van de Hoek (Biologist/Geographer). Bayview Landing in Newport Beach:
Wetlands delineation and field biological evaluation. A report submitted to the California -
Coastal Commission.

It has recently been brought to my attention that the staff report does not include a
discussion of coastal bluff scrub in the analysis of natural resources present on the
Bayview site. | have been focusing exclusively on the wetlands concerns, and so must
apologize for not alerting you to this issue earlier. The original biological resources
report to the City does not identify this community type as being present on the site and
it has never been mapped. However, subsequent reports by Dave Bramiet, Robert
Hamilton, and Roy van de Hoek do provide evidence of this habitat being present.

Southern coastal bluff scrub is only found at coastal sites subject to moisture laden
winds with a high salt content. Soils are generally coarse-grained and poorly
developed. Characteristic species include Dudleya spp., Lycium californicum, Encelia

[ 4]
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californica, Isomeris arborea, and Atriplex spp. The coastal bluff scrub on the project
site is relatively diverse and occurs along the bluffs overlooking the Dunes resort area
and, perhaps, along bluffs bordering Jamboree road.

This habitat type is listed in Holland's (1986) Preliminary Descriptions of the Terrestrial
Natural Communities of California” as rare and is included in the current Department of
Fish and Game’s Natural Diversity Data Base as sufficiently rare to be considered high
priority for inventory. Coastal bluff scrub is also listed as G1 S1.1 by the Nature
Conservancy Heritage Program, which means that this is a “very threatened” habitat for
which there are fewer than 6 viable occurrences and/or fewer than 2000 acres
worldwide. The Commission has generally considered this habitat to be an
Environmentally Sensitive Habitat Area (ESHA). The coastal bluff scrub on the project
site, although somewhat degraded, actually has a high diversity of native species. Due
to its rarity and the fact that it is easily degraded by development activities, the coastal
bluff scrub at the Bayview property meets the definition of ESHA under the Coastal Act.

EX Z6
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Figure 4. Archaeological Site Locations.
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Wetland #2
“Road Rut”

Wetland #1
“Basin/Swale”

e s

Lower portion of site in foreground with slope in background. This area of the site will be
. surcharged and the elevation raised approximately 5 feet.
EX.30 |



by B e 7 i ,
View of upper portion of the site from Pacific Coast Highway. The upper portion will be
graded for creation of a view park. This area will be lowered approximately 1-4 feet.

5 . .
o

View Ioking ortheast wit pr portino sit in foreground ad Iowe prtion in background.
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View looking southwest from Back Bay Drive. Wetland Area #2 (Road Rut) in
foreground. Center slope in background.




View looking west toward Wetland Area #1 (Settling Basin/Swale) with Newport Dunes
parking lot in background.

View looking southwest toward western property boundary. Wetland Area #1 (Settling
Basin) to right. Center slope and steep cliff face in background.
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